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Shri Prasanna Bhatnagar, Advocate for the petitioner.
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ORDER

(Passed on 2" November, 2019)

The petitioner has filed the present petition being
aggrieved by order dated 5.11.2018 whereby the Executive
Engineer, Public Health Engineering, Shajapur has retired him
w.e.f. 31.12.2018 after attaining the age of 60 years.

2. Brief facts of the case are as under:

(i) The petitioner was appointed as daily-wager against the post
of Time-keeper on 1.4.1986. Vide order dated 16.1.2017, he was
classified as permanent employee under the scheme of State
Government issued vide Circular dated 7.10.2016. He was
classified as “permanent employee (skilled)” in the fixed
minimum pay-scale of Rs.5,000-100-8000.

(i) The State Government vide Gazette Notification dated
31.3.2018 has enhanced the age of superannuation of Government
employees from 60 to 62 years by amending the M.P. Shaskiya
Sevak (Adhivarshiki Ayu) Sanshodhan Adhiniyam, 1967. Vide
letter dated 22.10.2018, the Executive Engineer, PHE sought
clarification from the Superintending Engineer in respect of

retirement of Class-III&IV permanent employees/daily-rated
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employees after attaining the age of 60 or 62 years. Thereafter,
vide impugned order dated 5.1.2018, petitioner has been retired
from service, hence the present petition before this Court.

3. After notice, the respondents have filed the return by
submitting that vide circular dated 3.5.2017, the General
Administration Department (GAD) of the State Government has
decided the age of superannuation of Class III & IV employees as
60 and 62 years respectively. Thereafter, vide letter dated
6.2.2018, the Engineer-in-chief Engineer, PHE has classified
various posts of the department into Class III & IV categories for
the purposes of retirement at the age of 60 and 62 years. Since the
petitioner was engaged as Class III daily-rated employee,
therefore, he has rightly been retired on attaining the age of 60
years, hence no interference is called for, and the petition is liable
to be dismissed.

4. I have heard the learned counsel for the parties and
perused the material available on record.

5. It is not in dispute that the petitioner was appointed as
daily-rated employee. The apex Court in the case of Ram Naresh
Rawat V/s. Ashwini Ray & others : (2017) 3 SCC 436, has held

that the daily-rated employees classified as “permanent
employee” would be entitled to pay-scale of permanent post from
the dates specified in the award by the Labour Court, but the
daily-rated employees appointed without following any selection
procedure and their appointments were not against the regular
vacancies, in normal circumstances, these persons, because of
their long service and also on the assumption that they are
discharging the same duties as discharged by the regular

employees, can claim same salary which is being paid to regular
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employees holding similar posts on principles of “equal pay for
equal work”. The “permanent employee” has right to receive pay
in the graded pay scale, at the same time but he would be getting
only minimum of the said pay scale with no increments. It is not
the regularisation in service which would entail grant of
increments, etc. in the pay scale.

6. In compliance of the aforesaid judgment of apex Court,
the GAD came up with the scheme of regularisation of daily-rated

employee as permanent employee in three categories vide

circular dated 7.10.2016. Circular dated 7.10.2016 1s reproduced

below :
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7. In compliance of the aforesaid circular, vide order
dated 16.1.2017, the petitioner has been classified as permanent
skilled employee in the pay-scale of Rs.5,000-100-8000-. In this
order, it 1s not mentioned as to whether he was classified as Class
IIT or Class IV employee. After the classification, the issue came
before the Department as to whether what would be the age of
retirement of daily-rated employees who have beeb classified as
permanent employee. Vide circular dated 9.11.2012 the State
Government has decided the age of superannuation of Class III
employee to be 60 years and Class IV employees to be 62 years.
It 1s important to mention here that there is no difference in the

age of superannuation in case of regular Class III & Class IV
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employees of the State Government. Circular dated 9.11.2012 1is

reproduced below :
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8. While deciding the age of retirement of Class III and
Class IV daily rated employees, no reasonable classification has
been disclosed in the above circular. It is well established that the
classification should be based on some qualities or characteristics
of group of persons together. Those qualities and characteristics
must have a reasonable relation of the objection to be achieved.
Vide above circular, a decision has been taken to have two
different age of retirement for Class III and Class IV daily rated
employees, whereas for regular Class III and Class IV employees,

there is no difference in the age of retirement. Therefore, in this
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circular, there is no basis behind classification of two different age
of retirement of Class III and Class IV daily rated employees.
However, circular dated 9.11.2012 was issued prior to framing of
scheme of classification of daily rated employees vide circular
dated 7.10.2016. In circular dated 7.10.2016, the age of
superannuation of daily-rated employees who have been classified
as “permanent employee” has not been decided. Even, circular
dated 9.11.2012 has not been adopted. However, lateron the State
Government came up with the new circular dated 3.5.2017 in
which the age of retirement of Class III and Class IV daily rated
employees is 60 and 62 years respectively based on the circular
dated 9.11.2012. Once the apex Court has held that all the daily-
rated employees are entitled for classification as permanent
employee and in the light of the said judgment, the State
Government has issued the circular dated 7.10.2016 to classify the
daily-rated employees as permanent employees and they have
been classified only as unskilled, semi-skilled, and skilled. There
is no category like Class III and Class IV permanent employee in
the circular dated 7.10.2016,therefore, there is no basis to have
two different age of retirement for Class III and Class IV daily-
rated employee who have been classified as permanent employee.
When the pay-scales are common for all the daily-rated employee
who have been classified as permanent employee, then there
should be common age of retirement i.e. 62 years for all of them.
In the case of the present petitioner, vide order dated 16.1.2017,
he has only been classified permanent employee as Timekeeper
without specifying to be class III or IV. When there is no
difference in age of retirement for the regular Class III and Class

IV employees, then there should not be two different age of
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superannuation for classified permanent employees. Hence, the
petitioner is liable to continue up to the age of 62 years.

9. Consequently, this petition deserves to be and is hereby
allowed and impugned order dated 5.1.2018 is hereby quashed.
The respondents are directed to continue the petitioner in service
up to 62 years of his age.

No order as to costs.

( VIVEK RUSIA)

JUDGE

Alok/-
Digitally signed by Alok Gargav
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