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Order
   28.07.2017

Per : Alok Verma, Justice:

This  common  order  shall  govern  disposal  of  Cr.R. 

Nos.1578/2016, 227/2017 and 238/2017.

2. These criminal revisions under Section 397 of Cr.P.C. has 

been preferred against  the  order  dated  23.11.2016 passed by 

Special Judge (under the Prevention of Corruption Act, 1988 – 

for short 'the Act of 1988') Indore, in Special Case No.08/2015, 

whereby  the  learned  trial  Court  has  rejected  the  application 

preferred by the applicants under Section 227, 197 of Cr.P.C. 

3. The  applicants  Jagdish  Dagaonkar  and  Rishi  Prakash 

Gautam filed these revisions mainly on the grounds  inter alia 

that  there  was no  prima facie case  to  frame charges  against 

them under various sections, and therefore, the impugned order 

should be set aside and they should be discharged from offence 

for  which,  they were charged by the trial  Court.  It  was also 

submitted  by  them  that  no  valid  sanction  was  obtained  to 

prosecute them under various provisions of IPC as the sanction 

was given by Law and Legislative Department of Government 

of Madhya Pradesh while their parent department is different. 

No sanction was obtained from their parent department.

4. The  applicant  Suresh  Kumar  Jain  challenged  the 



  

impugned order on the ground that no sanction was obtained 

under Section 197 of Cr.P.C. and also under Section 19 of 'the 

Act  of  1988',  and  therefore,  for  want  of  sanction  for  the 

prosecution, the impugned order is bad in law.

5. The  relevant  facts  are  that  the  applicant  were  charge-

sheeted by the respondent for offence under Section 13(1)(d) 

r/w section 13(2) of ' the Act of 1988' and Section 218. 466, 

471,  474 and 120-B of  IPC.  On the  basis  of  allegation  that 

during  2000  to  2003  in  the  capacity  of  officers  of  Indore 

Municipal  Corporation,  the  present  applicant  misused  their 

official position and caused wrongful loss of Rs.33,60,322/- to 

the  Municipal  Corporation  Indore  by  conferring  undue 

advantage to Meghdoot Corporation in whose favour contract 

for  maintenance  and  development  of  Meghdoot  Upvan  was 

granted by resolution No.263 dated 29.03.2001. Allegedly, an 

amount of Rs.5,66,771/- was not recovered from this firm and 

an amount of Rs.27,93,551 was wrongly paid to it and that a 

forged working plan was prepared in order to justify the act and 

omissions by showing that  meeting was held on 21.11.2002, 

though the working plant was described on a paper printed in 

2003..

6. In  this  matter,  the  applicant  Jagdish  Dagaonkar  was 

attributed the following acts and omissions on his part which 



  

from basis of the charges framed against him:-

“1- Jh  txnh'k  Mxkaodj  rRdkyhu  uxj 
f'kYiK ,oa lnL; fufonk ewY;kadu lfefr uxj fuxe 
bUnkSj %&

Jh txnh'k Mxkaodj }kjk vius in dk nq:i;ksx 
djrs gq, vkijkf/kd "kM;a= ds rgr es?knwr m|ku ds 
lapkyu&la/kkj.k dk Bsdk nsus esa mPpre fufonk izLrko 
Lohdkj  djus  dh  vuq'kalk  ugha  dh  xbZ  rFkk  feF;k 
dkj.kksa  ds  vk/kkj  ij  f}rh;  mPpre  fufonk  izLrko 
Lohdkj djus dh vuq'kalk dh xbZA blds vfrfjDr m|
ku  ds  lapkyu&la/kkj.k  ds  Bsds  gsrq  fufonk  izk:i 
vuqeksfnr  ugha  djk;k  x;k  rFkk  u  gh  fufonk  dk 
izkDdfyr  ewY;  fu/kkZfjr  fd;k  x;kA  bl  laca/k  esa 
egkikSj  ifj"kn~  vFkok  fuxe  ifj"kn~  ds  le{k  fu.kZ; 
izLrqr ugha fd;s x;s rFkk u gh fuxe ds fof/k vf/kdkjh 
ds le{k fufonk izLrko dh 'krksZ esa ifjorZu djus laca/kh 
rF; yk;k x;k]  ;g dk;Z  fcuk fdlh vf/kdkfjrk ds 
vkjksih }kjk] vius Lrj ij fd;k x;kA es?knwr v|ku ds 
lapkyu ls fuxe dks 6 yk[k :- dh ekfld vk; dk 
Kku gksrs gq, Hkh Bsdk bankSj es?knwr dkWiksZjs'ku dks ek= 
1-60 yk[k ekfld ij nsus dh vuq'kalk dh xbZA ;gh 
ugha izk;osV Bsdsnkj dks ykHk igwWpkus ds n`f"Vdks.k ls 
vuqca/k  esa  fufonk  izk:i  dh  'krksZ  dks  fof/k  fo:) 
ifjofrZr djrs gq, fuxe ds fgrksa  ds foijhr vuqca/k 
csd MsV ls ykxw fd;k x;kA vuqca/k lekfIr ds mijkar 
vafre lek;kstu esa Bsdsnkj ls fuxe dks olwyh ;ksX; 
jkf'k;ksa  dh  ysunkjh  dk  lek;kstu  ugha  fd;k  x;kA 
tcfd  fofHkUu  enksa  esa  Bsdsnkj  besdk  dh  voS/k 
nsunkfj;kW FkhA vafre lek;kstu esa Bsdsnkj ds fgr esa 
ns; jkf'k;ksa dh xyr x.kuk dh rFkk vkWfMV vkifRr ds 
fujkdj.k ds fcuk voS/k Hkqxrku ikfjr fd;kA vkijkf/kd 
izfdz;k  ls  cpus  ds  fy;s  vafre lek;kstu lfefr ds 
f}rh; o r`rh; dk;Z fooj.k dh dwVjpuk dh vksj vly 

nLrkost ds :i esa mldk mi;ksx fd;kA”
7. In this matter,  the applicant Rishi Prakash Gautam was 

attributed the following acts and omissions on his part which 

from basis of the charges framed against him:-

“8- Jh vkj-ih-xkSre rRdkyhu lgk;d 
lapkyd]  LFkkuh;  fuf/k  laijh{kk]  bankSj  gky 
Hkksiky %&

Jh  xkSre  }kjk  vius  in  dk  nq:i;ksx 
djrs  gq,  vkijkf/kd  "kM~;a=  esa  laxer  gksdj 
vkjksih Jh ,-;w-[kku ,oa txnh'k Mxkaodj }kjk 



  

vafre lek;kstu ds i'pkr~ Bsdsnkj besdk] dks 
Hkqxrku gsrq 21]54]598@& :- dk fcy vkWfMV 
gsrq izLrqr fd;k] ftl ij vkjksih Jh fo|kfuf/k 
JhokLro ds lkFk uksV'khV ij vkWfMV vkifRr 
ys[k dh ,oa uLrh iqu% izkIr gksus ij uksV'khV 
ij vkWfMV vkifRr fujkdj.k laca/kh dksbZ  Vhi] 
gLrk{kj ys[k u djrs  gq, Hkqxrku fcy ikfjr 
fd;s tkus gsrq fcy ij gLrk{kj fd;s vkSj fcy 
ikfjr  dj  fn;sA  tcfd  vkifRr  dk  iw.kZ 
fujkdj.k foHkkx }kjk ugha fd;k x;k Fkk] rFkk 
LFkkuh; fuf/k laijh{kk vf/kfu;e dh /kkjk&10 ds 
vuqlkj  foHkkx  dks  vkifRr  dk  fujkdj.k  ,oa 
lgk;d lapkyd dks foLr`r vfHker uksV'khV ij 
ys[k djuk Fkk vU;Fkk fcy dks is vkWMZj ugha 

djuk FkkA”
8. In  this  matter,  the  applicant  Suresh  Kumar  Jain  was 

attributed the following acts and omissions on his part which 

from basis of the charges framed against him:-

“8- Jh  vkj-ih-xkSre  rRdkyhu  lgk;d 
lapkyd] LFkkuh; fuf/k laijh{kk] bankSj gky Hkksiky 
%&

Jh xkSre }kjk vius in dk nq:i;ksx djrs 
gq, vkijkf/kd "kM~;a= esa laxer gksdj vkjksih Jh ,-
;w-[kku ,oa txnh'k Mxkaodj }kjk vafre lek;kstu 
ds  i'pkr~  Bsdsnkj  besdk]  dks  Hkqxrku  gsrq 
21]54]598@& :- dk fcy vkWfMV gsrq izLrqr fd;k] 
ftl ij  vkjksih  Jh  fo|kfuf/k  JhokLro  ds  lkFk 
uksV'khV ij vkWfMV vkifRr ys[k dh ,oa uLrh iqu% 
izkIr gksus ij uksV'khV ij vkWfMV vkifRr fujkdj.k 
laca/kh dksbZ Vhi] gLrk{kj ys[k u djrs gq, Hkqxrku 
fcy ikfjr fd;s  tkus  gsrq  fcy ij gLrk{kj fd;s 
vkSj fcy ikfjr dj fn;sA tcfd vkifRr dk iw.kZ 
fujkdj.k  foHkkx  }kjk  ugha  fd;k  x;k  Fkk]  rFkk 
LFkkuh;  fuf/k  laijh{kk  vf/kfu;e  dh  /kkjk&10  ds 
vuqlkj foHkkx dks vkifRr dk fujkdj.k ,oa lgk;d 
lapkyd dks foLr`r vfHker uksV'khV ij ys[k djuk 

Fkk vU;Fkk fcy dks is vkWMZj ugha djuk FkkA”
9. So  far  as  the  applicants  Rishi  Prakash  Gautam  and 

Jagdish  Dagaonkar  are  concerned,  at  this  stage,  detailed 

scrutiny of allegations and prima facie evidence available in the 



  

charge-sheet  need  not  be  looked  into.  Going  through  the 

allegations against these applicants, it is apparent that  prama  

facie case was made out which was sufficient to frame charges 

against these applicants, and therefore, so far as arguments of 

counsel for the applicants that no prima facie case was made 

out  against  them  was  not  tenable.  The  argument  of  learned 

counsel for the applicants regarding sanction issued in respect 

of these two applicant by Law and Legislative Department of 

Government  of Madhya Pradesh,  which is  on record,  is also 

misconceived  and  not  acceptable.  Every  department  of 

government  is  a  part  of  government  and  the  government 

functions  through  such  department.  The  authority  of 

government  vests  in  each  and  every  department  of  the 

government. Orders issued by these departments are presumed 

to have been issued by the government. The allocation of work 

is  governed  by  rules  framed  by  General  Administrative 

Department in this regard. If the applicants are of the opinion 

that the Department of Law and Legislative Affairs doesn't have 

authority  to  issue  such  government  orders,  they  are  free  to 

challenge the order during  trial. At this stage, presumption is in 

favour of the respondent.  

10. So far as the applicant Suresh Kumar Jain is concerned, 

he had retired by the time when charge-sheet was filed against 



  

him and no sanction was obtained either under Section 19 of 

'the Act of 1988' or Section 197 of Cr.P.C., In this situation, he 

challenged the cognizance taken by the Special Court against 

him without any valid sanction of prosecution.

11. In  this  regard,  the  matter  considered  by  co-ordinate 

Bench of this Court, in which, one of us was also a member, in 

Criminal  Revision  No.418/2016,  which  was  disposed  of  on 

08.11.2017. In this order, the co-ordinate bench of this Court 

made following observations in respect of plea taken in case of 

co-accused Suraj Kero. He was a corporator, and subsequently, 

his term as a corporator expired and he was re-elected and his 

fresh term commenced, and therefore, no sanction was obtained 

either under Section 19 of ' the Act of 1988' or under Section 

197 of Cr.P.C. as the acts and omissions alleged pertains to his 

earlier term as corporator. The co-ordinate Bench of this Court 

observed as under:-

“09. As  regards  plea  relating  to  absence  of 
sanction under Section 197 of 'the Code' the learned 
trial Court referring to decisions of the apex Court in 
Inspector  of  Police  and  another  vs.  Battenapatla  
Venkata  Ratnam and  another,  2015  Cri.L.J.  2942  
(SC) has rightly held that acts of cheating, fabrication 
of  records  or  misappropriation  of  public  money 
cannot be said to be a part of official duty of a public 
servant,  therefore,  in  such  matters  sanction  for 
prosecution is not required under Section 197 of 'the 
Code'. 



  

10. In  Shambhoo  Nath  Misra  v.  State  of  
U.P. and others, (1997) 5 SCC 326,   (para5) Honble 
the apex Court has held that:

“5.  The  question  is  when  the  public 
servant is alleged to have committed the 
offence  of  fabrication  of  record  or 
misappropriation of public fund etc. can 
he be said to have acted in discharge of 
his  official  duties.  It  is  not  the  official 
duty  of  the  public  servant  to  fabricate 
the false records and misappropriate the 
public  funds etc.  in furtherance of or in 
the discharge of  his  official  duties.  The 
official  capacity  only  enables  him  to 
fabricate  the  record  or  misappropriate 
the  public  fund  etc.  It  does  not  mean 
that  it  is  integrally  connected  or 
inseparably  interlinked  with  the  crime 
committed  in  the  course  of  the  same 
transaction,  as  was  believed  by  the 
learned  Judge.  Under  these 
circumstances,  we  are  of  the  opinion 
that  the  view  expressed  by  the  High 
Court as well as by the trial court on the 
question  of  sanction  is  clearly  illegal 
and cannot be sustained.”

11. In    Rajib  Ranjan  and  others  v.  R.  
Vijaykumar,  (2015)  1  SCC  513(para18)  it  has 
been held as under :
“even while discharging his official duties, if a public 
servant enters into a criminal conspiracy or indulges 
in  criminal  misconduct,  such  misdemeanour  on  his 
part is not to be treated as an act in discharge of his 
official  duties  and,  therefore,  provisions  of  Section 
197 of the Code will not be attracted”.

12. The  aforesaid  observations  made  by  co-ordinate 

Bench  of  this  Court  in  case  of  the  co-accused,  are 



  

squarely applicable on case of the present applicant.

In view of the aforesaid discussion, we do not find 

any infirmity, illegality and impropriety  in the impugned 

order.  These  criminal  revisions  fail  and  deserve  to  be 

dismissed and dismissed accordingly.

     (S.C. Sharma)                                   (Alok Verma)
           Judge                                 Judge

Ravi


