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Civil Revision No.8 of 2016.

19.04.2017:-
Shri S.C.Agrawal, learned counsel for the petitioner.

Shri  S.L.Gwaliory, learned counse for the
Respondents.

Heard on the question of admission.

O R D E R
THE plaintiff has filed the present revision
being aggrieved by order dated 30.09.2015 by which the
appellate Court has permitted the plaintiff to withdraw the

suit without liberty to file afresh suit.
[2] Facts of the case, in short, are as under :-

(@) That Late Gordhanlal filed the suit for
declaration of his title before the Civil Judge, Class,
Sailana, District Ratlam that the House N0s.38 and 39 are an
ancestral property and being legal heir of Late Bhuriba heis
entitled for 1/3“ share aong with his brother and he is
entitled to get mutation in his name. Except the defendant
No.1, defendant Nos.2 to 5 have supported the plaint of the
plaintiff and admitted the oral partition.

(b) Vide judgment and decree dated
27.04.2012, the learned Civil Judge, Class-|, Sailana has
dismissed the plaint of the plaintiff on Issue Nos.1 and 2.
The suit was also dismissed as time barred.

(c) Beng aggrieved by the aforesaid judgment
and decree, the plaintiff preferred first appeal. During the
pendency of first appeal, Gordhanlal has died and his son
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Mukesh was brought on record as legal heir. In a pending
appeal, the lega heir of the origina plaintiff filed an
application under Order XXIII Rule 1 of CPC for
withdrawal of plaint on the ground that Late Gordhanlal had
no knowledge of law, therefore, he could not present the suit
in a proper manner and he wishes to file a fresh suit.
Looking to the circumstances of relevant time, the plaintiff
was not in a position to properly present his case, therefore,
he is seeking permission to withdraw the suit with liberty to
file afresh suit.

(d) The aforesaid application was opposed by
the defendants that the appellant may withdraw his suit but
he is not entitled for liberty to file a fresh suit as there is a
collusion between the plaintiff and the defendant Nos.2, 3
and 4. They wanted to fulfill the lacuna to bring the suit
within limitation.

(e) Learned appellate Court vide order dated
30.09.2015 has allowed the application only in respect of
withdrawal of the suit and declined liberty to file a fresh
suit. Hence, the present revision before this Court.

[3] Shrit S.C.Agrawal, learned counsel
appearing on behalf of the petitioner submits that when the
Court is granting permission to withdraw the suit, then the
Court is bound to grant liberty to file a fresh suit. The
learned appellate Court without considering the material on
record has wrongly exercised its discretion by partly

allowing the application. In support of his contention, he
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has placed reliance on the decisions in the case of Mario
Shaw v/s Martin Fernandez [AIR 1996 Bombay 116], D.P.
Sharma v/s Banglore Mahanagara Palike [AIR 2001
Karnataka 401] and M.Subba Rao v/s Vasanth [AIR 2015
Hyderabad 68] and prayed for setting-aside of the impugned
order so far as it relates to refusal to grant liberty to file a
fresh suit.

[4] Per contra, Shri S.L.Gwaliory, learned

counsel submits that it is a pure discretion of the Trial Court

whether to grant liberty or not and it is not for this Court to
interfere with the discretionary order passed by the
Subordinate Court in writ petition under Article 227 of the
Constitution of India

[9] | have heard learned counsel for the parties.

[6] The only controversy involved in this
revision is whether while granting permission to withdraw
the suit, the plaintiff as a matter of right can seek liberty to
file a fresh suit. Sub-rule (3) of Rule 1 of Order XXIII of
CPC isreproduced below :-

“(3) WheretheCourt issatisfied,--

@ that a suit must fail by reason of some
formal defect, or

(b)  that there are sufficient groundsfor
allowing the plaintiff to institute a fresh
suit for the subject-matter of a suit or
part of a claim,

it may, on such terms as it thinks fit, grant the plaintiff
permission to withdraw from such suit or such part of the
claim with liberty to institute a fresh suit in respect of the
subject-matter of such suit or such part of the claim.
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[7] The sub-rule (3) starts with the condition
that “where the Court is satisfied that there are sufficient
ground for alowing the plaintiff to institute a fresh suit for
the same subject-matter, then the Court may permit, as it
thinks fit". Therefore, satisfaction of the Court is important
to the effect of availability of sufficient ground to grant
permission to withdraw the suit with liberty to file a fresh
suit. The ground which was given by the petitioner for
withdrawal of the suit that original plaintiff i.e. his father
had no knowledge about the law, therefore, he could not
present the suit properly, hence he be permitted to file fresh
suit. Para2 of the application is reproduced below :-

‘gz ¥ & yexor ¥ ardor & gqd  afraee gwo
gfaardiroT & deic] oM & SR SR 916l &1 1@3 fewr %
gfaardl g1 W ieR & A7 & Swra WY yawor § Wi wu 9@
HeId 98] dle ok | 91<] &I 916 FREd #R <9 4 UKd 31 2 |
e ardl Jae TREAATd 9918 B BIg BT A AE O FH
SR 4 98 gfoardiT & fawg 9d w9 9 IquAT 916 y¥gd Tal
PR o | odfbd gaxu @ Refadl &1 <@d gy 3@ dr<RroT
Gl WY W IJUAT 91 A9 ®U ¥ UG HAT arsd 2, e ford
qrEnTer g8 916 fagr &R 999 ®u 9 d9Iq gegd HRd Bl sgafa

AN <RI 9 9Ted 6)er gredr 21 7

[8] It is important to mention here that the Trial
Court vide detailed order has dismissed the suit holding that
the plaintiff has failed to prove hig right to claim 1/3 share
in the property. Even the Trial Court has found that the suit
for declaration is time barred. Para 17 of the order is

reproduced below :-

“17.  dfErd 2 FEE 4 IRE B akiaR § O d & Iear G
IFTEAl BT TRA FRA § WY ST §RT Sad G F I fge >
g A =rarer § SuRed sie) woY R $E HuH T8 & ¥ R
SR @ A P B B YRe BT TE G o gl | IR I' qed
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IR €} BT 8 6 At $1 aeuwT WUl gear ¥ o g8 off wrer &
TN T A wRer & wRer 33 § A8 WeR fewr 3 5 uferd
Igellel §RT SHS < MRV IR W SR 15 Giel qd fbar 2 e
GICH
&

¥ AR a¥ 2008 TF SO IGAA D A0g DS HRIAE
H O9 91 &1 A WA "IN BT 96 § Al SHdl 9%

[9] In the case of M.S.Subba Rao (supra), the
Division Bench of Hyderabad High Court has held that - “If

the suitor wants to bring fresh action on the self-same cause

of action while asking for withdrawal of lis, then the power
to allow such prayer is left with discretion of the Court and
not with choice of the suitor. In other words, the suitor
cannot claim, as a matter of right, the liberty to bring afresh
action on the self-same cause of action”. Para 4 of the order
Is reproduced below :-

“4.  While reading the aforestated provision, we are
in agreement of with Sri Vedula Venkataramana, learned
senior Advocate. It is the absolute right of the suitor as the
suitor can bring his lis of his own choice and wishes. Neither
the Court nor anyone else can compel any person to come to
the Court. With the parity of reasoning after having brought
action, the litigant decides not to continue with his lis, such
decision is final and no one can sit on that claim. We feel that
asking for leave is only matter of courtesy and respect and
grant of leave is matter of course not of discretion and it is
manifest in Clause (b) sub-rule (3) of Rule 1 of the Code,
wherein words “may grant” are employed. If the suitor wants
to bring fresh action on the self-same cause of action while
asking for withdrawal of lis, then the power to allow such
prayer is left with discretion of the Court and not with choice
of the suitor. In other word the suitor cannot claim, as a matter
of right, the liberty to bring a fresh action on the self-same
cause of action. Clause (b) sub-rule (4) of Rule 1 of the Code
wherein like Clause (b) sub-rule (3) of Rule 1 of the Code
wor ds“may grant permission” arenot mentioned.”

That, the judgment cited by the petitioner
itself speaks contrary to his stand.

[11] There has to be a sufficient ground for
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allowing the plaintiff to institute a fresh suit but the ground
raised in application under Order XXIIl Rule 1 of CPC
cannot be treated as sufficient ground as ignorance of the
law cannot be a ground. The legal heir of original plaintiff
I.e. the present petitioner has stated that his father had no
knowledge about the law to file a proper suit. This cannot
be treated as a sufficient ground to grant the liberty to file a
fresh suit specially when the Trial Court has dismissed the
plaint and at the appellate Court stage the plaintiff filed an
application under Order XXIII Rule 1 of CPC. The Trid
Court has rightly exercised its discretion which does not call
for any interference.
[12] Hence, the revision is dismissed.

No order asto costs.

[ VIVEK RUSIA |
(AKS) JUDGE



