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C.R.No.74/2016

09.11.2016

Shri Brijesh Garg, learned Counsel for the
applicant.

Shri  Chetan Jain, learned Counsel for the
respondent.

Heard finally at the motion stage.

This civil revision has been preferred against the
order dt. 2.9.2015 passed by Additional Judge to the
court of First Additional Civil Judge Class-I Ratlam, in
Civil Suit No.1-B/14 by which the learned Judge has
rejected the application filed by the applicant under
Section 114 read with Order 47 Rule 14.

The facts of the case in brief are that, applicant
has filed an application under Order 7 Rule 11 for
rejecting the plaint which was dismissed by the
learned Judge on 2.9.2015. Thereafter on 3.10.2015
the applicant has filed application under Section 114
read with order 47 and Section 151 of CPC for review
of the order dt. 2.9.2015 which was also dismissed by
impugned order on 3.10.2015 hence, this revision
petition filed by the applicant.

The impugned order passed by the Trial Court for
rejecting the application under Order 7 Rule 11 CPC
has been challenged on the ground that the prayer
made in the plaint clearly indicated that the dispute is
pertaining to the business of partnership firm.

In the instant case, it is an admitted fact between
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the parties that the partnership firm is unregistered.
Hence, it is submitted by the learned Counsel for the
applicant that the suit by the member of an
unregistered partnership firm is not maintainable
against the other partner in the light of Section 69(1)
of Indian Partnership Act, 1932 (in short Partnership
Act). Further it has been submitted that the averments
in the plaint indicate that the cause of action for filing
the suit is breach of stipulation under the partnership
deed which provides that the defendant shall pay an
amount on monthly basis to the plaintiff as the plaintiff
has contributed capital of the partnership firm. This
averment in the plaint leaves no iota of doubt that the
basis of suit is the partnership deed consequently, the
learned Court below ought to have allowed the
application under order 7 Rule 11 of CPC by holding
the suit barred by law.

On the contrary, the learned Counsel for the
respondent submits that the suit filed by the plaintiff
falls in the exception under Section 69(3) of Indian
Partnership Act, 1932 and, therefore, is maintainable.
According to him, the present respondent realizing its
property i.e. has capital contribution after dissolving
the firm, therefore, the submissions made by the
applicant cannot be accepted. In support of this
contention, the reliance is placed on the judgment of
this Court in Prakash Rajmalji Jain and others vs.
Vijay Saxena and another 2001(1) M.P.L.]J. Page 148.
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I have carefully examined the submission
advanced by both the parties and have perused the
documents brought on record.

The contention of the applicant regarding the
basis of suit being breach of condition in the
partnership deed though looks attractive in the first
brush but on wholistic consideration of the plaint and
provision of Section 69 of the Partnership Act, the
contention deserves to be repealed because in the
plaint it has specifically been pleaded that the
partnership firm has been dissolved by plaintiff by
publication in the news-paper and the suit is filed for
realizing his contribution as well as compensation for
the loss suffered by him due to the act of the
defendant. For this scenario the Parliament has
provided for contingencies under sub-section (3) of
Section 69 of the Partnership Act, 1932 in which the
provision under Section 69 (1) and (2) will not be
attracted.

For ready reference Section 69 of Partnership Act

is reproduced hereinbelow:-

“69. Effec o n r N su t
e arig a from a c 0 C
b th Ac s bei i a Cour b o o
b oa p suin a ap i afi
agai t fi oa p a t beo t
hav b ap it fi u t fi i
r a t p suin o i o h b
S i t Reg o Fi a ap it
fi
(2) N su t e arig a from a
o S be i i a Cour b o o
b o afi agai a th p u t

fi ir a t p suin a o hav



b S i t Reg o Fi ap i
t fi
(3) T prov o sub-sec (Ha (@2)s
a a t claimo set-o o o proce t
e arig a from a ¢ bu s no
affect:-

(@ t e oa rig t su f
t d o a fi o f a 0O a
d fi O a rig o p t r t
prop oad fi 0

b) t P O a o a
r o Cour u t P T
I Act, 1909 (3 0 1909), o t Provinci

I Act, 1920 (50 1920),t r t
prop 0Oa i P
(4) Th sec S no a

(@ t fi ot p i fi w
hav n pl o bu i ( t t w
th Ac ext o whos pl o bu i (
sal t a s 1 a t

w b no u (sec 56), t
Ch do no a 0

b) t a su o claim o set-o no
exce o hu rupe i v w it
P T i no o a ki spec i
sec 190t P S Caus Cour Act,
1882 (150 1882),t ou t P
T i no o a ki spec i t Se
S t t Provinci S Caus Cour Act,
1887 (9 o 1887), o t a proce i execu
0O O proce incid t o a from a

su su o claim.”

A plain reading of Section 69(3) of the
Partnership Act in the context of the facts of the case
clearly indicated that the suit is not barred under
Section 69(1) of the Partnership Act. Since the
dissolution of the partnership firm has taken place and
the suit has been filed for realization of the property
contributed by the plaintiff. The Hon'ble Supreme
Court in the case of Mukund Balkrishna Kulkarni

vs. Kulkarni Powder Metallurgical Industries and
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another (2004) 13 SCC 750 has held in the following

manner.

10. T rig O p t a t
d oafi 1 arig t e 0
w io f u Sec 69(1).
I ib ot excep u sub-sec
(3) o Sec 69t ap suin a ap
C e a rig u t C f
d ot fi a a T claimf
a h S 1t fi a w be a
n C t ap f d
w t p f spec S i t
fi a a bu t r t m be
g i a su f d w be
1 I t circumst ot c w
a t a a se a t dec ot
High Cour a  affi t dec ot fi
a Court. T wil ben o a t
C

The applicant has placed reliance on the
judgments of M/s Raptakos Breitt & Co. Ltd. v.
Ganesh Property reported in AIR 1998 Supreme
Court 3085 and Chhatradhariram v. Ramchandra
Agarwal reported in M.P.W.N. Page 371 Note (311)
which are not relevant to the facts of the present case.
As they referred to contingencies given in Section
69(1) of Partnership Act. Whereas, as discussed above,
the case in hand false within the exception under
Section 69(3) of Partnership Act.

The law expounded by the Supreme Court in the
case of Mukund Balkrishna Kulkarni (supra) is
squarely applicable to the facts of the present case
except the fact that according to the partnership deed
in the instant case, the plaintiff has been given

absolute discretion to dissolve the partnership firm
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therefore, post dissolution of a firm the suit for
recovery of its capital with profit earned by
partnership firm has been filed.

Consequently, the present civil revision is, hereby,

dismissed. The parties to bear their own costs.

(S.K.Awasthi)
Judge



