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HIGH COURT OF MADHYA PRADESH: BENCH AT
INDORE

D.B.:Hon'ble Shri P.K. Jaiswal &
Hon'ble Shri Tarun Kumar Kaushal, JJ.

Writ Petition No. 4483/2015

BHUPENDRA SINGH DAWAR
V/s.

STATE OF M.P. & ORS.

* %k * k%

Shri Piyush Mathur, learned Senior Advocate with Shri
Akash Vijayvargiya, learned counsel for the petitioner.

Shri Sunil Jain, learned Addl. Advocate General with
Shri P.M. Bhargava, learned Dy. A.G. for respondents No.1
to 4 / State.

Shri Gaurav Chhabra, learned counsel for respondent
No.5.

* % * % %

ORDER
(Passed on this 7th day of August, 2015)

Per P.K. JAISWAL, J :-

By this writ petition under Article 226 of the
Constitution of India, the petitioner is challenging the
re-auction notification dated 24.6.2015 (Annexure P/4),
whereby, ALR/F-2 group license for the foreign liquor
shops at Aambua, Bhabhra and Sejawada and the

country liquor shop at Bhabhra, which has been
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allotted to the petitioner had been put for their auction
and fresh allotment and order of allotment license has
been made in favour of respondent No.4. He has also
challenged the order dated 30" June, 2015 (Annexure
P/8), by which license granted to him for ALR/F-2
group has been cancelled by the respondent No.3.

2. Brief facts of the case are that the
respondent No.1 in exercise of the power conferred
upon it by M.P. Excise Act, 1915 and Rules made
there-under, a notification was issued that shops of
group ALR/F-2 (foreign liquor at Aambua, Bhabhra &
Sejawada and country liquor shop at Bhabhra) would
be auctioned for 2015 - 16.

3. In the preceding year, je., 2014 — 15, the
contract was awarded for Rs.9,04,17,084 and as per
Clause 8 of the conditions of policy dated 21.1.2015,
reserve price is to be 15% higher than the allotment
price of the preceding financial year, ie., 2014-2015. As

per liquor policy of the State Government, reserve / up-
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set price for the 2015-16 was Rs.10,39,79,647/-.

4. The petitioner — Bhupendra Singh Dawar,
participated and gave the highest bid for sale of shops
of ALR/F-2 group in the amount of Rs.38,85,00,077/-
for 2015 -16. He being the highest bidder and his bid
was more than three and half times of the up-set price
amounting to Rs.38,85,00,077/-. The presiding officer
accepted the highest bid of the petitioner. After
adjusting 5% of the earnest money, which was
submitted at the time of offer and by depositing the rest
of the 5% amount, his bid was finalized and agreement
to this effect was executed. Clause 35 of the terms and
conditions, which was published in M.P. Gazette on

21.1.2015 is relevant which reads as under :-

35 IR TR O q ai¥e dREd B S $RA
@ ufean

35.1 ¥ 2015—-16 @ for fenfem & %
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Jfeureg AT 91T B G A P UM P § v
far ST | uReg Siftmr 2491 fea st ST orafr & sifom
e 25 A1d 2016 TF T PHRAT AAR BT| IAERS
(@IHRD) B SRR oF e TR v b eg
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5. As per Clause 35.1, he has to deposit 30%
of the amount in the first quarter, 20% of the amount in
the second quarter, 25% of the amount in the third
quarter and 25% of the amount in the fourth quarter,
apart from 12% as security deposit. The petitioner as
per Clause 22 gave security of Rs.5,57,75,000/- in the
shape of bank guarantee. After executing the
agreement, he started contract w.e.f. 1% April, 2015.
The license was issued on 30™ March, 2015 and from
1%t April, 2015, he started foreign liquor and country
shops of group ALR/F-2. He was regularly depositing
license fee monthly, as per installment, as fixed by the
respondents. As per terms of the license, he has to
deposit monthly installment in first and second
quarters of the month. The license was given to
operate the shops for the year 2015 - 16, in

accordance with the Rules/Conditions made vide
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notification dated 21.1.2015. In the month of April and
May, 2015, there was delay in depositing the dues of
basic license fees, but the same was deposited by the
petitioner. Due to delay in payment of license fee
notice was issued and a fine of Rs.500/- and Rs.800/-
was imposed in the month of April and May, 2015
respectively.

6. For the month of June 2015, a notice was
issued by the authorities intimating him that he has
arrears on 17.6.2015 of the dues of basic license fee
and duty, which was payable upto 15.6.2015,
amounting to Rs.1486340/-. The petitioner submitted
the reply to the show cause notice vide letter dated
24.6.2015 and stated that he has deposited

Rs.20,81.410/- vide challan No.13/22.06.2015 and

may be given two days time to deposit the balance
amount. As he has not taken any steps to deposit the
dues in terms of his reply on 24.6.2015 (Annexure

P/2), demand notice was issued to pay the balance
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amount upto 30" June, 2015, which comes to
Rs.2,99,87,011/- (Rs.96,59,509 duty + 20,32,2502/-
basic license fees) and that if he does not pay the
same, the license would be cancelled, the shops would
be re-auctioned. Simultaneously, on the same day, ie,
24.6.2015 (Annexure P/4), a fresh bid was invited for
the same group ie., ALR/F-2 for the rest of the period
from 1.7.2015 to 31.3.2016. As per, condition No.8 of
notification dated 21.1.2015, the respondent No.3 fixed
the up-set/reserve price of Rs.27,40,69,800/-. Relevant
part of the notice inviting bid Annexure P/4 reads as

under :-
PRI Hotaex (SMeHRY) FoTa eiRTeTgR (M.4.)
ACRNIR,  faATH 24.6.2015
e /el afr o geax AP o geAl & g dee

FIAERY Bl SFHN UG IMEHN & HEhR ShHaR| dI (I
TSR & o)l I A & JAQUTTAR I8 GAAT TR bl
Sl 7 SreiRogR el @1 (facel AfGRT S *mga, Ry,
ASETST Td QR AfGRT b 9MRT ALR/F-2) (faeel i gam
Slge, MR Ud oI Afe g Silde ALR/F-4) HHE B
AIARIN §RT oI & AT B Td IS AR I §9
W ST 9 B & BRI GHHEl & aed R 5 SH 6
Rerfy # a¥ 2015—16 @1 U @ ffd a7 02.07.2015 | 31.
032016 T ®I AJAA B ford Beldex el TARGIYR &I 3fezerdr
H Tfea STl AR §RT deladey F9R[E H f&A1d 01.07.2015 &I
faT IR &1 9 FRIFGH AR TR & AH | U e
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AT

TSN YU & fded BT

TS AEHRI AYFd T ERGTR &
BRI H IWRIF aid Thd 8 @ fofd
fasiTeh 25.06.2015 ¥ 30.06.2015 Th HIATAA
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&1 ¥, faf 9 997 | praferd f3Fie 01.07.2015 BT SIUER 13.00 g9
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7. As per Column No.8, the respondent No.3
fixed the reserve/upset price around Rs.27.40 Crores.
Clause 8 of notification dated 21.1.2015 reads as
under :-

8. IRf¥d Jou o1 ARy

81 T 2014—15 & IRM 9 Toad WEI § Rea ol
wl%v ¥ faceh wfer o goe A swEr fageh AR

< AT @ M § S g BT AT AT
mw%umm@:ﬁﬁmmmm%
fies @, 99 faie 31 @9 2015 9@ & s@f & fog
SRV AMPR (el & AR gRT oMoy o fd o @
SR SRY g s 0 @ Aeg 9k &1 "™
forar T & sterar € forar T }), v wEl § wffera
e AR 3ol wd e Afkr gl @1 9f 201415 @
fog affe [0 @ fAeg gTifn Ssasoag e
mlmwwﬁma\WWWWaﬁ
2014—15 ¥ SIAT &I fHaT T § B TRI—RT I THA
AfexT GBI BT 9§ 2014—15 B fod Iff® qou T <=,
forg aiff® qea ® 9 a¥ 201415 & ford e & T
oA

g2 a¥ 2015—16 & forr <ot #fewr @ faosh =afkw
Pl BT IRAET eU, SRITT BRI 8.1 JFAR S I§
2014—15 & dqMe qoa /G0N SAdHeNog s
qmﬁwuﬁ‘maﬁq@mﬁwﬁaﬁmml

8.3 q§ 2015—16 @ fod <=t AR g@Ml &1 @y
Rafia #R faceht afewr gom & w9 3§ fFufed & oW
et T ARRT TP BT IRRA [ou SWIGd BB 8.1
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AR ¥ iR gue deesl 9 Wit o A’ geE @
e d7 AR wfewr gpm sdee @1 oRfm =
ST BB 8.1 ITHR, SA& I 2014—15 I AP He4
# 20 yforera gfg = FufRa & smm)

[ ]

8. From notice inviting auction dated 24.6.2015
(Annexure P/4), it is very clear that the respondent
No.3 on the basis of Clause 8.1 and 8.2 fixed the up-
set price for re-auction of group ALR/F-4 for the period
from 2.7.2015 to 31.3.2015 amounting to
Rs.27,40,69,800/-.

9. The petitioner failed to deposit the dues for
the month of June 2015 and, therefore, his license was
cancelled from mid night of 30" June, 2015, under the
power conferred under Section 31 of M.P. Excise Act,
1915 and Clause 35.7 of the notification dated
21.1.2015, by order dated 30.6.2015 (Annexure R/8)
and they would run the shops in question departmently
till re-auction bid is finalized by the respondent No.3.

Relevant part of the order reads as under :-
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AR S sRiE SR Aar St wsomRiE SR RiTER IS
TRIER AN TR (RN fen sefRek (\9) @1 oy
2015—16 @ fod Cver fwed # U o W e o
wftafera Afer gaml 1. Reeh afer go@ amgem 2. facsh
ARRT gHM AT 3. faQel Afdwr gam domarer 4. <ot wfewr
TP W B IS Td T AR W WE §F 2015
P O 2,97,03679/— AY & WM B HRY fAiH 24.06.2015
Bl AW "HROT AR AT T SR A §Y GHE H SuRerd
TP} GAAIS BT AR QT oM & 9% @ aEe S =i
TR GRT 7T O ATAY AT PIRT S NI TS 8 MR T o
N 9I9q P18 e o R g

It § IER T Foigex T SefRIGTgR Aegyee SN
ARFTH 1915 P gRT 31 (1) () TN THNY AR DA
FA® 2 (1) B Te0 U AR BT TN I §Y S9d [N
AT Uy ¥ Hatd sgefhdl o R axar €| WSS
AP gad forer SfRegR &1 F<Ra fan simar 8 f& s
AR <l /faeelt Afewr gaml &1 dchld siftnrev @R g
frearea g 9o v wu @ Hearad fan s giaia & |

10. On the basis of NIT dated 24.6.2015
(Annexure P/4), in respect of group ALR/F-2, the
respondent No.3, received single tender of respondent
No.5 - Firm Om Shivam Group, through Dhananjay
Gupta, R/o., Balod, District Balod (Chhattisgarh) and
his offer was Rs.12,71,00,000/-, (Rs.12.71 Crores),
which was less than 60% of the up-set price of
Rs.27,40,69,800/- as fixed by the respondents No.1 to
4,

11. The respondents No.3 contrary to Clause 8
of notification dated 21.1.2015, decided to accept the

bid of respondent No.4 for a meager amount of
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Rs.12,71,00,000/- and recommended the same to the
respondent No.2 — Excise Commissioner for accepting
the aforesaid contract and made the following
recommendations on 1.7.2015, which reads as
under :-

SR AEI=ATa o9 8 & (od 998 39 ez &
A A gRT 918 o7 B SRS e Wi U9 S5 g
98 P 9IS AREE B ol © 2,97,03,679 /— ST &I IR
a‘»mam\ﬁvﬁwaﬂwmgﬁﬁwmﬁﬁwm
07.2015 &I forem afifd gR far mam|

I §Yg ©g B 02 UK U ¢ Ry Rrem |fafa g
RT Cvexaramel & SuRerfa # @rer 1 el & foee 3
AR U9 H Havd o, U9 TP VSR B EEH
uR@drsll /ar=dr &g guf 7 & SURId 81 ART 2 Fiel
T |

FHid ALR/IF-2 R g o1
Wwamﬁmmﬁmqﬁﬂ?wwﬁm
AN wEAE T [ TER (BaETE) @ ek B9

12,71,00,000 / — STITH UK §aAT |

Y. Ao9T (@RAERY) Hure {6 21 SHa) 2015
DREHT 47 ¥ AR A & IRA GAfTSRT B ISR Rore
AT 1 AT TRAfdBare @ MR W vl o @ Ry g

2
| B 7Y e qiftiids BR fURT HA geetw
wa- AU BT 9T D 411419 /2015—16 faA1d 03.06.2015
Pl ARATIAR GATSET B FEARE & A 3§ g oA
AR I oA wU ¥ WoR F o & g9 aomw 8 AN
R AR AT TY. P AT HAIY oM & geara & ifed
fofy fog o= 5 Fdagar d9rfia SuRge SR 40 9
I ERT TUY W AU Ud W@ wfed "eieg 9 =l
IR I IATH B WHR faar T |
gaw ded o @ © & e faAi® 01.07.2015 &t
W I ThA O [e2 O 9§ 201516 B HYor
Iafy 3g WAfPA IRRT oI 10,39,79.647 /— TR feifRa
foar o1 o | sHe fawg o Huifed gHfSIRT @ Sriard!
P IRT 9§ & Y 09 HIE & foIY ©W 12,71,00,000 /— BT
Joaad e T g3 & | & 5 Eqof af @ e g aifda
IRRT Toa | A afE Al I F )
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AT HUIfed SRS # uray Swaad SR & A § 9
ISt gRT S AIRM Sfq ® 13,95,01,344 /— @1 AT
PR R U VIR 26,65,01,344 /— BIA ® o f AR gRT
JUfdId SRR Teu FU 10,39,79,647/— ¥ 156.30 UfIeId

IRF 8| Jaas fdaxer FFgER 8-

Taqy | a9 g g ¥ | "qd | ay ay |3 /gf
BT | 2015—16|2015—1| 2015—1 | 2015—1 | TAIH |2015—1| 2015—1 | &
q 7] |68 6d | 6B | WE| 6D  6TJ | o

JRfeYT |09 AIE | W b RT I | -
T | BT | E | @l | o | amEeE| 'MW J

IRfe| =g |fb oI g | T gRT | arenm y
o SRR owra | IR S @ | g

T | 5= AR
QAT | SffeR LT gfyer)
< 29 Td | (@Tem
R | .
I | 64748
BT A1)
2 3 4 5 6 7 8 9 10

904170 | 1039796 | 727857 |2740698 | 1271000 837263 |557750 | 2665013 | 156.30
84 47 53 00 00 44 00 44

I forem wfafy 3 A arafaearst, W< aRRerfal w9
Taay & I B IR R IR I8 [Foig Rrm & f sa
Soaad AR B PR BT & ek A 21 o Rrem afafy
IS B YAMTEIGT | U Sooad AR P AU AeF AT
feie 21 SHa 2015 P BB 47 H U AWBRI B dSI
WeR Bl B |

SR Jfae e R gaemef |ex IRT B

12. The offer of the respondent No.4, which is
not co-related to reserve/up-set/base price as per
Clause 8.1 & 8.2 of the conditions of notification dated
21.1.2015. The bid of the respondent No.4 was at a
price lower than up-set/reserve price. It is well settled

that a welfare State as the owner of the public property
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has no such freedom while disposing of the public
property. All its attempt must be to obtain the best
available price while disposing of its property because
greater the revenue, the welfare activity will get a fillip
and shot in the arm.

13. It is not disputed by the respondents No.1 to
3 that in the notice of auction, the up-set price was
Rs.27,40,69,800/- (approximately 27.40 Crores) and
no corrigendum was issued that they have reduced the
reserve/up-set price from  27,40,69,800/- to
10,39,79,647/- and without inviting fresh offer, they for
the first time after receipt of offer of the respondent
No.4, secretly recommended the Commissioner
(Excise), not co-related to any reserve price made by
them to accept the offer of Rs.12.71 Crores, without
inviting fresh offer from the public. This shows the
highhandedness of the respondent No.3 in the matter
of dealing with State largesse. If fresh publication was

made fixing the up-set price of Rs.10,39,79,647/- then,
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they could have received number of offers, but in order
to give the contract to 4" respondent, they adopted a
novel method and privately reduced the up-set price to
give undue benefit to the respondent No.5 and caused
loss to the State exchequer. The respondent No.3
made the aforesaid recommendation dated 1.7.2015,
for awarding the contract to the respondent No.4, not
co-related to any reserved price fixed in Annexure P/4.
14, To our surprise, the respondent No.2
accepted the aforesaid recommendation and awarded
the contract to respondent No.4 for a meager amount
of Rs.12.71 Crores. Whereas, as per the condition
No.8 of notification dated 21.1.2015, the State
authorities rightly fixed the up-set price for valuation of
contract of nine months of the total amount of
Rs.27,40,69,800/- + 15% over and above the contract
value of nine months, but erred in awarding for a
meager amount of Rs.12.71 Crores. This shows the

eagerness of respondents No.3 and 4 to anyhow
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terminate the statutory contract of the petitioner, when
more than Rs.5.57 Crores is lying in the shape of bank
guarantee, ie., 12% security deposit of total value of
the contract, whereas, the dues of the month of June
2015, was only to the tune of Rs.2,97,03,679/- much
less than the aforesaid amount.

15. It is well settled that the disposal of public
property partakes the character of a trust in that in its
disposal their should be nothing hanky panky and that
it must be done at the best price so that large
revenue coming into the coffers of the State
administration would serve public purpose viz. the
welfare state may be able to expand its beneficient
activities by the availability of larger funds. The Hon'ble
Supreme Court, time and again has said that where
the Government is dealing with the public, whether by
way of giving jobs or entering into contracts or issuing
quotas or licences or granting other forms of largess,

the Government cannot act arbitrarily at its sweet will
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and, like a private individual, deal with any person it
pleases, but its action must be in conformity with
standard or norms which is not arbitrary, irrational or
irrelevant. The power or discretion of the Government
in the matter of grant of largesse including award to
jobs, contracts, quotas, licences etc., must be confined
and structured by rational, relevant and non-
discriminatory standard or norm and if the Government
departs from such standard or norm in any particular
case or cases, the action of the Government would be
liable to be struck down, unless it can be shown by the
Government that the departure was not arbitrary, but
was based on some valid principle which in itself was
not irrational, unreasonable or discriminatory.

16. As per terms and conditions of the
agreement and notification dated 21.1.2015, the
contract provides for payment of monthly excise duty
and license fee on or before a particular date. If the

amount of monthly rental not paid before the due date,
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the licence is liable to be cancelled as provided sub-
section (1) of Section 31. It is true that before
cancelling the license, an opportunity of hearing should
be given as provided by sub-section (1-A). While the
opportunity to be given should be reasonable, the
reasonableness or otherwise of the opportunity given
must be judged keeping in view the time-frame
available. It is a case of contract stipulating monthly
payments. If there is a default in paying a month's
rental, notice proposing cancellation may follow. The
time given to the licencee to show cause would
naturally be a short one for the reason that soon
thereafter the next month's rental (licence fee) falls due
and if that is not paid, another show cause notice may
have to follow. In the present case, the default was for
payment of licence fee and excise duty for the month
of June 2015. The authorities evidently acted in a
haste. They on 24.6.2015, issued a notice to the

petitioner to deposit the dues on or before 30" June,
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2015 and simultaneously, issued notice for auction of
the shops of which licence was granted to the
petitioner and also proposed for cancellation of licence
when 12% security amount of Rs.5,57,75,000/- is lying
with them. In the re-auction notice, they fixed the
reserve price of Rs.27,40,69,800/-, but after receipt of
bid of respondent No.5 bid of Rs.12.71 Crore they
privately reduced the reserve price from
Rs.27,40,69,800/- to Rs.10.35 Crores and awarded the
contract to the respondent No.5 and recommended for
reduction of reserve/up-set price to the respondent
No.2 — Commissioner Excise and granted approval of
re-auction offer of the respondent No.5. The object of
all excise laws is two-fold viz., to raise revenue and to
regulate the trade in liquors, which is a nexious
substance. The only right of the licensor is to seek
enforcement of the terms of contract (which is statutory
in nature) and the statutory provisions governing the

contract. The consideration aforementioned should be
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kept in mind while examining complaints of violation of
statutory Rules, conditions and terms of contract as
well as complaints of lack of reasonable opportunity.
17. The impugned action is in violation of Clause
8.1 and 8.2 of notification dated 21.1.2014. The
aforesaid violation of Clause 8.1 and 8.2 of condition is
resulting in loss to the State exchequer. In all fairness,
if authorities want to reduce the reserve price then,
they have to invite fresh notification regarding re-
auction to secure the best market price available in
market economy.

18. For these reasons, we are of the view that
the respondents No.2 to 4 have no such freedom while
disposing of the public property. The bid of the
respondent No.5 did not represent the market price,
viewed from all angle. Thus, we quash licence granted
in favour of the respondent No.5. We are also of the
view that no sufficient opportunity was given to the

petitioner before cancelling his licence and before
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taking action under Section 31 of M.P. Excise Act, for
realizing damages suffered by the State. Before
forfeiting the security deposit, a fresh opportunity of
hearing be provided to the petitioner within a period of
two weeks from the date of the order and if he is ready
to deposit the dues of June 2015 within the aforesaid
period then, he be permitted to continue with the
licence awarded to him for 2015 — 16, strictly as per
the terms of the contract, failing which the authorities
are free to forfeit the security deposited by encashing
the bank guarantee of Rs.5,57,75,000/- lying with them
and also issue notification regarding re-auction after
due publication in the daily news paper. The licence for
the remaining period should be awarded strictly as per
notification dated 21.1.2015.

19. In view of the aforesaid, we quash the order
of cancellation dated 30.6.2015 and the licence
awarded to the respondent No.5. During the

intervening period, the department would run the
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shops in question till re-auction bid is finalized by the
authorities.

20. In the result, W.P.No0.4483/2015, is allowed
to the extent as indicated herein above, but without

any orders as to costs.

(P.K. JAISWAL) (TARUN KUMAR KAUSHAL )
JUDGE JUDGE



