HIGH COURT OF MADHYA PRADESH: BENCH AT INDORE

BEFORE HON. SHRI JUSTICE ALOK VERMA,J

M.Cr.C. No.6017/2015

P. N. Malviya
Vs.

State of M.P.

Shri Abhisekh Tugnawat, learned counsel for the applicant.
Shri Piyush Jain, learned counsel for the respondents/State.

ORDER

(Passed on 11/09/2015)

This application is filed under section 482 Cr.P.C. and is
directed against the judgment passed by the learned Chief Judicial
Magistrate, Ujjain in Criminal Case No.744/2006 dated

20.04.2015.

2. The facts giving rise to this application are that the present
applicant i1s a government employee working in office of
Additional Inspector General of Police, Ujjain. He was sub-
inspector at the relevant time. On 30.05.1993, he was posted as
station incharge of Ghatiya police station, Ujjain that a white
maruti van bearing registration No.MP(07-N-5536 was coming
from Kota Rajasthan towards Ujjain in which india made foreign

liquor was being transported. He formed a police party along with



ASI  Katiyar, head-constable Budheshwar, head-constable
Yashwantsingh, constable Siyaram and Gauri Shankar and
intercepted the vehicle. During search, it was found that the
vehicle was carrying 155 bottles of india made foreign liquor value
of which assessed to be Rs.19,855/-. After due investigation,
charge-sheet was filed before the concerning court. Trial followed
and after trial the learned Chief Judicial Magistrate by the
aforementioned judgment acquitted the accused and while
acquitting the accused in the judgment dated 20.04.2015, the
learned Chief Judicial Magistrate made following observations in
paras 17, 18 and 19 of the judgment :-

“17 oy ST AR @ g9 I fewol dRer #
Sfa 99eraT € f6 S<iyer IR ST 59 d@d Wlek ©
AHRfd &R A O &1 T3 8, oAfbd 39 <=1 aEll &
T & 3 & 91g W UY A8 fhar W 8 oM
UARI GfcedT §RT <RTeld gRI WG A W I8
AR fear a1 & 6 Aramar IRReR < 8 T B
SAfIY B SIMGN S<IgEl IRME Td el & g H oA
g el 2| 99 UBROT HT R0 qE gam g a9 oA
Rafd # dArea@T R &1 9 fhar 9F1 vd S
R FId ey A T fhar T SIBT Bls ool
U Sard § & HRAT gl Il AlegMT IR A B/l
T A A4 HET B IRTE T O B TR BHIB O
B A BRI U9 BRI ST Ahdar o, S AT u9r
D TS AqTAT B SRMA FRaT T AWRAG: BT B
frgid a8 2 ol afad fooy R Rl &7 & 4@ s«
gIaTg BT AR fear SEr =ney, fbeg oiel W uRRerfadr
Sl SRaAMII® B fh Jgare &1 Al fear ST U @
$I AgaRepar gRfl a1 98f oR gAd1s &1 Al &ar S
ST 8l 21 9 AWM H A wated & AIgeld Ul
@ Td fdo fiyed gfem offe fafde forecha faee,
TITIIMR 1996 TUHDHIC 166 ATATBAIT 2 |

18 SWRIGd Tl & JH1e H Ifh TaYT IRTE
RMRATAT H U F8] P TS § A S BRUT | SR

B UEAl @A T | S RGP gRT 34
3BT FAIH & ARMT W S HAT ST & |
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19 9 YR H fI9=AT drcpreil= Sufkiers di.
UH. Jfd g§RT &1 T 81 WUA. Alad™ 5 Ud_or H
SR HUfd o H ST SRR AT A8, $HDBT DIy FHIOT
JMEE W T T AR A B JATAIN BRI T 3
T & SR 39 Ay H B W A g |
Hufed BT ATl & URIE0T & AR RIS §RT g
fby SM R oET gfcear & uA HHID 676 /2015 faid
01,/04 /2015 & ERT 37T HRIAT AT & &5 91 BIoM BT
R#re q@d gU Ud it AGT@El a@d §U 1993 T
STl Aol IfO¥ex I 8141 9amT & Ud Sad AR HHID
108 /93 ¥ STCIRT AT AIelaT™ # S8l 811 Udhe fHar 7 |
S BRU JARM DI IAF [HA W T | AN
BRI GRT 30 UG Heied & Ul SIAGSIPR dgel I
PR YHRUT ¥ SAIETTOT Bl M Uga & YA by Ty
Rfd B9 21 39 dey H HEAY SwOdd Ol @
JrIgld eaRis 4o e % IcRiwd 2012:8: U Al
A 263 # T ffwiRa fear w2 fF 9 Srgdu™
AN & fawg VR S= &1 areer oo &1 f[J=rRor
IR BT SMHIRAT B, T founfia sifreiRal gwr
el &1 U T8 B & Sdd e Al

S & Sidid o Briare! 8 ol 2 |7

3. This application is filed on the ground that without giving
an opportunity to hear the present applicant the remarks were
passed and, therefore, there is a violation of principles of natural
justice and, therefore, when no opportunity is granted to the
present applicant the remarks passed by the learned Chief Judicial
Magistrate in para 19 of the judgment is without any jurisdiction.
It is further said that no complaint was received in that case for
many member of public. It is also a ground taken by the present
applicant that he is not the only officer responsible for a lapses
pointed out by the trial Judge. After collection of sample of the
illegal liquor same was not kept in custody of the present applicant
and was deposited in the proper custody with the person who is

responsible for keeping custody of such items.
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4. Learned counsel for the applicant placed reliance on order
passed by this Court in M.Cr.C. No0.889/2015 dated 30.04.2015
(A.R. Khan vs. State of M.P.) in which this Bench placing
reliance on judgment of Hon'ble Apex Court in case of State of
U.P. vs. Mohd. Naim, AIR 1964 SC 703 and judgment of
Division Bench of this Court in Sushil Ranjan Singh vs. State of
M.P.; 2006(5) M.P.H.T. 489 had observed that the Apex Court in
case of Mohd. Naim (supra) has laid down that while passing
adverse remarks against persons whose conduct came into
consideration before the Court of law in cases to be decided by
them, the following aspect to be considered:-

“(a) whether the party whose
conduct is in question is before the Court or
has an opportunity of explaining or
defending himself;

(b) whether there 1s evidence on
record bearing on that conduct justifying
the remarks; and

(c) whether it is necessary for the
decision of the case, as an integral part
thereof, to animadvert on that conduct.”

5. Applying the principles laid down in aforementioned
cases, in the present case the alleged adverse remarks against the
present applicant were not in the same nature as the remarks

passed in case of A.R. Khan (supra). In this case, the learned

Court found exceptional negligence and lapses shown by the
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investigating agency during investigation and during the trial. The
main reason for acquittal of the accused was not producing the
vehicle and the seized property before the Court which was
essential part of the trial and also it was found by the learned
Magistrate that malkhana register in which the property was
registered was destroyed premature before conclusion of trial. He
merely directed by the alleged remarks in paras 17, 18 and 19 of
the judgment to conduct a preliminary enquiry against the present
applicant and if any lapses and misconduct was found for which he
was found responsible then a departmental enquiry be initiated
against him. Needless to say that in such an enquiry if instituted
against him he will get sufficient opportunity to explain his
conduct and defend himself and in this view of the matter, no case
is made out for interference under section 482 Cr.P.C. This
application is devoid of merit and liable to be dismissed and

dismissed accordingly.

(ALOK VERMA)
JUDGE



