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IN THE HIGH COURT OF MADHYA PRADESH
BENCH AT INDORE

(SB: Hon'ble Mr. Justice Alok Verma)

CRR No0.636/2015

M/s Vostock Laboratories and
Dr. Jaikumar S/o Kanchedilal Saraf
Vs.

State of MP

Shri Amit Agrawal, learned counsel for the applicants.
Ms. Mini Ravindran, learned counsel for the respondent/State

JUDGMENT
(Delivered on this 23" day of July, 2015)

This Criminal Revision is directed against the order
passed by learned 3™ Additional Sessions Judge, Indore in
Criminal Appeal No.150/2013 dated 23.05.2015.

The facts bereft of necessary details in this matter are that
the applicants are manufacturers of Oxyphena Butazone Tablet.
A sample was taken which was not found matching the
standards set for such drug and, therefore, the complaint was
filed by the Drug Inspector before learned Chief Judicial
Magistrate, Indore. Learned Chief Judicial Magistrate

delivered the judgment in this case on 08.11.2012 and
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acquitted the applicants. Against this order, the government
through District Magistrate, Indore went in appeal before the
Sessions Court. The matter was made over to 3™ Additional
Sessions Judge, Indore. Preliminary objection was raised by
the present applicants before the learned Additional Sessions
Judge which was disposed of by the impugned order dated
23.05.2015.

The point raised by the present applicants before learned
Additional Sessions Judge was that whether, after amendment
in section 378 of Cr.P.C. and in the light of the provisions of
Sub section 1 Clause (a) of section 378 of Cr.P.C. appeal
against the order of acquittal in a case based on the complaint
filed by public servant for an offence which is cognizable and
non-bailable, lies before the Court of Sessions or before the
High Court under section 378(4) of Cr.P.C.

Before learned Additional Sessions Judge, present
applicants placed reliance on the judgment of Hon'ble the
Supreme Court in the case of Subhash Chand Vs. State
(Delhi Administration) reported in AIR 2013 SC 395.
Learned Additional Sessions Judge while taking into

consideration the case of Subhash Chand (supra) made the
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following observations in the impugned judgment:-

qatad “GUTYes" & YPROT H A I
<Ters | g fuiRa fear g f6 a1 378 (1) @) @
(@) <owodo W UE W B & IVRRGR AP
Ao B I8 Mew A8 § \adl § b 98
ARNREE ERT W3 d MM TRE H uiRd
Avfdd & o & fdwg Adld PR e SR
ORI Al H ddad el SSIfIadr 81 dldb
AMASTS B T3 T H Ui U HRA B
fder T Foar B AHE Swdd RTed | ok
& 7 18 # g9 ffg wm A R fear g & fafy
JATANT B IR Yo RUIE iR 4 ARy gapvor”
& Hag § off | o fafey fFafamsil 1 SFqear Bls
fear g1 arT 378(1)(@)(EN) Towowo 3R 378 (1)(Q)(E)

“In any case” & & TN fHar a1 8 SHM
A A SeEaH T § RAT R Y W
fhaT ® S9®I acqd I8 & f gaxor 9 uRdre «)
amenRd &1 a1 gfer Rud w, s+ o 18 <gfad
% fOvg Y99 WRPHR 9RT 378 (1)(T) 0W0w0 &
Al H R dsiffarn IR amr 378 (1)(Q)
T0Y0H0 & AW H T SSIadRl dld IarSid
BT T d IS AR H STOTHOUHOHI0 gRT
DI g VAT & g ordied Uer &+ &1 fder
FHAT &1 39 PR "gATI=" BT UH Gl &
geT H 8l gfed ardiemedt @ el H 2|

b IE YDHROT el UG STSTAMI SR D
Lalka < R G O ) A o |55 B S B S A s
GITSa=" & YR H ufduried Rigia & e |
I8 ol §9 WG §RI gadis IR T o
gdl FI IR W UL IWIGT SMdas FRed fbar
AT 7 |

Aggrieved by this observation and rejecting the objection
raised by the present applicants, the applicants filed present
criminal revision before this Court.

Learned counsel for the applicants submits that the ratio
of the case of Subhash Chand (supra) is totally against the

view taken by learned Additional Sessions Judge. He observed



that Hon'ble the Supreme Court in this case gave a final
finding that where the order of acquittal is passed in complaint
case, appeal shall lie before the High Court under section
378(4) of Cr.P.C. and, therefore, the observation and view
taken by learned Additional Sessions Judge is erroneous and is
liable to be set aside.

Learned counsel for the State submits that section
378(1)(a) do not mention the word 'case instituted on police
report' and, therefore, appeal was filed before learned Sessions
Judge as such the same is maintainable and the observation
made by learned Additional Sessions Judge is correct and
proper.

After going through the order passed by Hon'ble the
Supreme Court in the case of Subhash Chand (supra), Hon'ble
the Supreme Court framed the question for consideration in
para 7 of the order which reads as under:-

7. The short point which arises for
consideration in this appeal is whether in a
complaint case, an appeal from an order of
acquittal of the Magistrate would lie to the
Sessions Court under section 378(1)(a) of the
Code or to the High Court under section 378(4)
of the Code.



Taking into consideration the recommendations of Law
Commission and giving reasons, Hon'ble the Supreme Court
answered this question in para 21 which is reproduced as
under:-

21. In view of the above, we conclude
that a complainant can file an application for
special leave to appeal against an order of
acquittal of any kind only to the High Court. He
cannot file such appeal in the Sessions Court. In
the instant case the complaint alleging offence
punishable under section 16(1)(1A) read with
section 7 of the PFA Act and the Rules is filed
by complainant Shri Jaiswal, Local Health
Authority through Delhi Administration. The
appellant was acquitted by the Metropolitan
Magistrate, Patiala House Courts, New Delhi.
The complainant can challenge the order of
acquittal by filing an application for special
leave to appeal in the Delhi High Court and not
in the Sessions Court. Therefore, the impugned
order holding that this case is not governed by
Section 378(4) of the Code is quashed and set
aside. In the circumstance the appeal is allowed.

After going through the observation made by Hon'ble the
Supreme Court in para 21 of this order, it is apparent that
observation and view taken by learned Additional Sessions
Judge is not in line with the principles laid down by Hon'ble

the Supreme Court in the case of Subhash Chand (supra).
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Hon'ble Supreme Court has categorically mentioned in para 21
of the order that the only remedy to the complainant in any
kind of the complaint against the order of acquittal is to file an
application for leave to appeal under section 378(4) of Cr.P.C.
and in this view of the matter, the impugned order appears to
be against principles laid down by Hon'ble the Supreme Court
and 1s liable to be set aside.

Accordingly, this revision deserves to be allowed and is
hereby allowed. The impugned order passed by learned 3"
Additional Sessions Judge, Indore is set aside. Criminal Appeal
No0.150/2013 pending before learned 3" Additional Sessions
Judge 1s dismissed and the applicants are discharged. The
respondent/State is given liberty to file an application under
section 378(4) of Cr.P.C. for grant of leave to appeal.

With these observations and directions, the revision
stands disposed of.

C.c as per rules.

(Alok Verma)
Judge






