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O R D E R
                                          (03/07/2018)
Rohit Arya, J.,

This  order  shall  govern  disposal  of  Civil  Revision

No.191/2014 and Civil Revision No.192/2014 by the defendants

No.2, 3 and 5 / petitioners preferred under section 115 CPC as

the parties are same, facts are identical and question involved is

similar in nature, hence decided by this common order. 

  Civil  Revision  No.191/2014  is  directed  against  the  order

dated 01/09/2014 passed in civil suit No.1-A/2013. The trial Court

has rejected the application filed by the petitioners under Order 7

rule 11(d) CPC. 

Civil  Revision  No.192/2014  is  directed  against  the  order

dated 01/09/2014 passed in civil suit No.1-A/2014. The trial Court

has rejected the application filed by the petitioners under Order 7

rule 11(d) CPC. 

For  the  sake  of  convenience,  facts  in  Civil  Revision

No.192/2014 have been dealt with.

2. Facts relevant and necessary for disposal of this revision

petition are in narrow compass:  A suit for specific performance of
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an  agreement  to  sell,  declaration,  permanent  injunction  and

delivery of possession of the suit land is pending consideration

since the year 2014 vide civil  suit  No.1-A/2014 in the Court  of

Additional  District  Judge, Sardarpur,  District Dhar.   The plaintiff

inter alia contended that the agreement to sell  of the suit land;

agricultural  land  described  in  paragraph  3  of  the  plaint  was

entered  between  the  plaintiff  and  the  defendant  No.1  on

27/06/2002 for a consideration of Rs.70.00 lakhs.

3.    The defendant No.1 Smt. Chandarbai w/o late Champalal

Jain  succeeded the suit property by virtue of written 'Will' dated

20/01/2000  notarized  vide  No.218/2000,  a  testamentary

succession to the exclusion of the defendants No.2 to 9 (i.e., sons

and daughters) of the deceased and the same is duly mutated in

her name in the revenue record. 

4.  It is further pleaded that an advance of Rs.1,00,000/- was

paid at the time of execution of the agreement (paragraph 9 of the

plaint).   Further, in paragraph 10, it  is pleaded that defendants

No.4  to  9  had  also  received  Rs.1,00,000/-  each  and  also

acknowledged  the  same  by  affixing  signatures  and  thumb

impressions on the reverse side of the agreement to sell.

5. In paragraph 14, it has been further pleaded that while the

plaintiff called upon the defendant No.1 for registration of the sale

deed, the defendant No.1 had apprised that the objection raised

by  the  defendant  No.3  was  resolved  by  entering  into  a

compromise  vide  order  dated  23/12/2003  passed  by  the  Civil

Judge,  Class-I.  However,  Rs.3,00,000/-  was  demanded by the

defendant No.1 to meet the expenses incurred by her for various

religious activities undertaken in the memory of her late husband

with  promise to  handover  the possession of  the suit  land with

kabja receipt  and for  obtaining  necessary permission from the

office of the Collector, District Dhar under section 165(6A) of the

Madhya Pradesh Land Revenue Code, 1959. 

6. The defendant No.1 had received Rs.3,00,000/- in cash on

18/08/2004 and also acknowledged the same in  writing  in  the

second  copy of the agreement to sell (remained with her) in the

presence  of  her  son,  defendant  No.4.  Thereafter,  the  kabja

receipt  was  handed  over  to  the  plaintiff.  For  ready  reference

paragraph 14 of the plaint is quoted below:
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“14- ;g fd oknhx.k }kjk izfroknh Øekad 1 ls oknksDr
Hkwfe ds iath;u gsrw tkudkjh pkgh xbZ rc izfroknh Øekad
1 }kjk ;g tkudkjh nh xbZ dh iq= izfroknh Øekad 3 dh
gd laca/kh vkifRr dk fujkdj.k O;ogkj U;k;ky; oxZ 1 ds
ikfjr vkns'k fnukad 23-12-2003 dks vkilh jkthukesa ds }
kjk gks  x;k gS ,oa esjs  LoxhZ; ifr dh ;kn esa  fd, x,
/kkfeZd dk;Z ds [kpZ ds fy, vuqca/k isVs 3 yk[k /kujkf'k dh
foØ; vuqca/k isVs vkSj ekax dh xbZ rFkk /kujkf'k izkfIr ds
lkFk dCtk jlhn nsus dh Hkh ckr dgh rRi'pkr vuqca/k i=
iath;u djkus  gsrw  dysDVj egksn; /kkj ls  1+65¼6d½ dh
vuqefr dk vkosnu nsus dk Hkh vk'oklu fn;kA oknhx.k }
kjk /kujkf'k nsus ckcr dksjk vk'oklu gh ugh fn;k oju
mids }kjk izfroknh Øekad 1 }kjk pkgh xbZ jkf'k fnukad
18-08-2004 dks 3]00]000@& :i;s izfroknh Ø-a 1 dks uxn
iznku fd, x, ftldh fyf[kr Lohd`fr izfroknh Ø- 1 us
oknh Ø- 2 dks vuqca/k i= dh f}rh; izfr tks izfroknh Ø- 1
ds ikl jgh Fkh ij gh bUnzkt dj /kujkf'k muds xokg iq=
izfroknh Øekad 4 ds le{k vnk dj dCtk jlhn dh izfr
izkIr dhA”

7. It is further pleaded in paragraph 20 that again a sum of

Rs.3,00,000/- was paid to the defendant No.1 on 06/12/2010 in

the Court of Tahsildar, Sardarpur in the presence of defendants

No.2  to  5  duly  acknowledged  by  the  defendant  No.1  on  the

overleaf  part  of  the  agreement  to  sell  by  affixing  her  thumb

impression and signature and also bearing signature of Tehsildar.

For ready reference paragraph 20 of the plaint is quoted below:

“20- ;g fd] oknhx.k  }kjk  oknksDr Hkwfe ds  laca/k  esa
izfroknh  Øekad 1 yxk;r 5 ds gd laca/kh fookn ds laca/k
esa O;fDrxr laidZ fd;k x;k rc izfroknh  Øekad 1 us
crk;k  dh  vuqca/k  jkf'k  ds  gd laca/kh  ikfjokfjd fookn
U;k;ky;  rglhynkj  bUnkSj  esa  yafcr  izdj.k   Øekad
23@v27@09  10  vc  fuiVkjs  dh  dxkj  ij  gS  flQZ
izfroknh  Øekad 4 tks vuqca/k i= esa xokg ,oa dCtk jlhn
dk  lk{kh  gS  dh  lgefr  ckdh  gS  ,oa  ikfjokfjd fookn
fuiVkus ds fy, dqN /kujkf'k dh vkSj ekax dh xbZ oknhx.k
}kjk /kujkf'k nsus ckcr dksjk vk'oklu gh ugh fn;k oju
muds }kjk izfroknh  Øekad 1 }kjk pkgh xbZ jkf'k oknhx.k
}kjk  fnukad  06-12-2010  dks  izfroknh   Øekad  1  }kjk
ikfjokfjd fookn oknksDr Hkwfe ds vuqca/k dh jf'k ds gd
laca/kh fookn dk ikfjokfjd laifRr ds vkilh caVokjs dk
eseksjs.Me ua- 240805 okfjlx.k dh gLrk{kj lfgr lgefr
fn[kkus ij oknh  Øekad 1 ds }kjk iqu% izfroknh  Øekad 1
dks  U;k;ky;  rglhynkj  ljnkjiqj  ds  le{k  :-  3-
00]000@&  uxn  jkf'k  iznku  dh  xbZ  ftldh  Lohd`fr
izfroknh  Øekad 1 us iq= izfroknh  Øekad 2 ls 5 ,oa
rglhy U;k;ky; esa rglhynkj lkgc ds le{k jkf'k :-
3]00]000@& ftldh izkfIr vuqca/k ys[k ds i`"B Hkkx ij
gLrk{kj ,oa vaxqBs dk fu'kku yxkdj izfroknh  Øekad 1 }
kjk nh xbZA okLro esa izfroknh  Øekad 1 yxk;r 5 }kjk
cuk;k x;k ikfjokfjd laifRr ds vkilh cWaVokjk ys[k fof/k
ds izko/kkuksa ds foifjr cuk;k x;k gS ftlds }kjk izfroknh
Øekad 1 yxk;r 9 }kjk izfroknh  Øekad 1 ,oa oknhx.k ds
e/; vuqca/k ds ikyu esa iathd`r foØ; fu"ikfnr djus essa
O;o/kku yk jgs gS rFkk oknhx.k ds i{k esa oknksDr Hkwfe dk
iarhd`r foØ; i= ds fu"iknu dks jksd jgs gSA  “
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8. Plaintiff has also pleaded other relevant facts with reference

to  and  in  the  context  of  the  agreement  to  sell  in  different

paragraphs of the plaint narrating the sequence of events related

to avoidance and obstructions to execution of the sale deed by

the  defendant  No.1 in  favour  of  plaintiff  with  one or  the other

pretext. 

9. In paragraph 30, it  has been further pleaded that due to

continuous avoidance and delaying execution of  the sale deed

and the information received on 29/11/2013 that the defendants

No.1 to 9 intended to dispose of the suit land to some one else

has given rise to the 'cause of  action'  for filing the instant suit

seeking specific performance of the agreement to sell, as prayed

in paragraph 3 of the plaint. 

10. Defendants No.2, 3 and 5 (for short, 'the applicants') have

filed an application under Order 7 rule 11(d) read with section 151

CPC  inter alia contending that the suit  is  not filed immediately

after 09 months as agreed to under the agreement to sell  and

even  after  18/08/2004  when  alleged  further  advance  payment

was  made.  Hence,  the  suit  was  not  filed  within  the  limitation

prescribed under Article 54 of the Limitation Act, 1963 (for short,

'the  Act').  Agreement  to  sell  is  said  to  be  dated  27/06/2002

whereas the suit was filed on 04/12/2013. Therefore, the suit is

barred  by time.   Further,  applicant  also  disputed  the  advance

payment made by the plaintiff to the defendant No.1 as pleaded in

paragraphs 14 and 20 of the plaint. 

11. The application was replied denying the allegations made

thereunder with the contention that advance payments have been

made  to  the  defendant  No.1  by  the  plaintiff  on  27/06/2002

(Rs.1,00,000/-)  and  on  18/08/2004  (Rs.3,00,000/-).  Further,  an

amount of  Rs.3,00,000/- in cash was paid to the defendant No.1

on 06/12/2010 in the Court of Tahsildar, Sardarpur and the same

was duly  acknowledged by the defendant  No.1 by affixing her

signature and thumb impression on the overleaf of the agreement

to  sell  as  well  as  the  the  defendants  No.2  to  5.  Under  the

circumstances, the limitation period shall  be reckoned after the

said  date,  i.e.,  06/12/2010.  The  suit  filed  on  04/12/2013  is,

therefore, well within the period of limitation.

12. The  trial  Court  upon  due  consideration  of  the  rival
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contentions  has  observed that  there  is  a  contest  between  the

parties  as  regards  advance  payments  made  to  the  defendant

No.1 pursuant to the agreement to sell on the aforesaid dates; the

signatures and thumb impressions on the overleaf portion of the

agreement  to  sell  are  also disputed.  Agreement  to sell  is  also

denied. Under such circumstances, aforesaid factual matrix since

have  bearing  on  the  question  of  limitation  requires  factual

adjudication  being  mixed  question  of  law  and  fact  cannot  be

addressed on an application filed under Order 7 rule 11(d) CPC.

13. Shri  A.K.Sethi,  learned senior counsel  for the defendants

No.2, 3 and 5/petitioners contends that admittedly the agreement

to  sell  was  allegedly  executed  on  27/06/2002.   Avoidance  of

execution  of  the  sale  deed  and  the  purported  knowledge  of

alienation of the suit land by the defendants No.1 to 9 to a third

person on 29/11/2013 pleaded to give rise to the 'cause of action'

for filing the suit in paragraph 30 of the plaint cannot be construed

as such to bring the suit on 04/12/2013 in view of clause (ii) of the

agreement to sell; as failure of execution of the sale deed within

nine months from the date of entering into agreement to sell; the

cause of action had arisen, but suit was not filed, hence the suit is

clearly hit by Article 54 of the Act, as according to him, time is the

essence of  the contract  in the instant case.  Hence, the order

impugned is palpably erroneous and, therefore, the suit deserves

to be dismissed. 

14. Per  contra,  Shri  Amit  Dube,  learned  counsel  for  the

plaintiff/respondent  No.1  inter  alia contended  that;  (i)  at  the

outset,  the  applicants  have  not  come to  the  Court  with  clean

hands and also attempted to mislead the Court by suppression of

facts as the complete copy of the agreement to sell has not been

filed with the petition.  The relevant part, i.e., overleaf portion of

the agreement to sell bearing the acknowledgment of receipt of

Rs.3,00,000/- by the defendant No.1 with due endorsement by

the  Tahsildar,  Sardarpur,  District  Dhar  in  the  presence  of  the

defendants  No.2  to  5  on  6.12.2010  has  been  consciously

removed from  copy of the agreement attached with the petition.

The same has been filed alongwith the reply as Annexure R/1.

Accordingly, the applicants/petitioners are not entitled to invoke

the revisional jurisdiction of this Court under section 115 CPC; (ii)
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the time was never the essence of the agreement to sell as no

fixed date was mentioned in the agreement, the applicants have

neither  refused  execution  of  the  sale  deed  nor  cancelled  the

agreement.  With  reference  to  Article  54  of  the  Act,  learned

counsel  submits  that  for  want  of  any  specific  date  fixed  for

execution of the registered sale deed in the agreement to sell, the

time  was  not  essence  of  the  contract  and  in  the  absence  of

refusal or cancellation of the agreement, the period of limitation

shall reckon from date of payment of part of the consideration,

lastly;  received by the defendant No.1 on 06/12/2010. Learned

counsel  has relied upon the judgment of  the Hon'ble Supreme

Court in the case of Ahmmadsahab Abdul Mulla (deceased by

L.Rs.,) Vs. Bibijan and others, AIR 2009 SC 2193 to bolster his

submission. 

15. In  the  alternate,  it  is  submitted  that  even  otherwise  the

question of limitation in the context of Article 54 of the Limitation

Act is a mixed question of fact and law to be addressed by the

Court below based on pleadings, documents on record and the

evidence  to  be  adduced  by the  parties  to  the  suit.  Therefore,

rightly the same has not been addressed on the application filed

under Order 7 rule 11(d) CPC.

16. It  is  further  contended  that  the  fact  of  succession  to

defendant No.1 to the suit property by virtue of “written will” dated

20.1.2000 witnessed by defendant No.2 have been admitted by

applicants in the proceedings before the Tehsildar, Sardarpur as

evident from the order sheet dated 30.3.2002.

17.   Further, to avoid and obstruct execution of the sale pursuant

to  the  agreement  to  sell,  collusive  suits  and  parallel  revenue

proceedings were initiated by the defendants, viz., civil suit filed

by defendant No.2 for declaration, injunction and partition against

the  defendant  No.1  before  the  Civil  Judge,  Class-I,  Sardarpur

vide civil suit No.50A/2002 which stands disposed of in terms of

the compromise entered between the parties on 23/12/2003 and

the  other  defendants  have  instituted  the  revenue  proceedings

against the defendant No.1, details whereof are already pleaded

in the plaint (paragraph 13 of the plaint). 

18. Heard. 

19. It  is  settled  law that  while  addressing  on  an  application
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under  Order  7  Rule  11(d)  CPC  the  trial  Judge  is  generally

required to see only the plaint averments or integral part thereof

filed with the plaint or placed on record.

20. It is also settled principle of law; whether time is essence of

the contract to sell is a question of fact and the real test is the

intention of the parties. It depends upon facts and circumstances

of each case. The intention can be ascertained from 

(i) the express words used in the contract;
(ii) the nature of the property which forms the 

subject-matter of the contract;
(iii) the nature of the contract itself; and
(iv) the surrounding circumstances.

The onus to plead and prove that time was of  the
essence of the contract is on the person alleging it,
thus giving an opportunity to the other side to adduce
rebuttal evidence that time was not of the essence.
When the plaintiff  pleads that  time was  not  of  the
essence  and  the  defendant  does  not  deny  it  by
evidence, the Court is bound to accept the plea of the
plaintiff.  
(Swarnam  Ramchandran  (Smt.)  &  Anr.  Vs.
Aravacode Chakungal Jayapalan, (2004) 8 SCC 689
referred to)

21. As a matter of fact time is presumed not to be essence of

the contract relating to the immoveable property (AIR 1967 SC

868) unless contrary intention is well explicit on the touch stone of

aforementioned relevant considerations.

22. The Hon'ble Supreme Court in the case of Govind Prasad

Chaturvedi Vs. Hari Dutt Shastri, (1977) 2 SCC 539, has held

as under :-

“5. …. It is settled law that the fixation of the period
within which the contract has to be performed does
not make the stipulation as to time the essence of
the contract.  When a contract  relates  to  sale  of
immovable property it  will  normally be presumed
that the time is not the essence of the contract. It
may also be mentioned that the language used in
the  agreement  is  not  such  as  to  indicate  in
unmistakable terms that the time is of the essence
of the contract. The intention to treat time as the
essence  of  the  contract  may  be  evidenced  by
circumstances  which  are  sufficiently  strong  to
displace the normal presumption that in a contract
of  sale  of  land  stipulation  as  to  time  is  not  the
essence of the contract.”

23. For ready reference Article 54 under the Limitation Act is

quoted below :-
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54 For  specific  performance of
a contract.

Three years The date fixed for
the  performance,
or, if no such date
is fixed, when the
plaintiff has notice
that  performance
is refused.

(Emphasis supplied)

24. In  terms  of  the  aforesaid  Article  suit  for  specific

performance of a contract is required to be filed within three years

from the date fixed for the performance. However, in the event no

specific date for the performance, within a period of three years

from the date when the plaintiff notices the refusal. The Honble

Supreme  Court  in  the  case  of  Ahmmadsahab  Abdul  Mulla

(deceased by L.Rs.) v. Bibijan & Ors., AIR 2009 SC 2193, while

interpreting the expression “date” under Article 54 has held that

the expression “date fixed for the performance is a crystallized

notion and suggestive of the specified date in the calendar. Para

7 thereof is quoted below :-

“The inevitable conclusion is  that  the expression
“date  fixed  for  the  performance  is  a  crystallized
notion. This is clear from the fact that the second
part “time from which period begins to run” refers
to a case where no such date is fixed. To put it
differently, when date is fixed it means that there is
a definite date fixed for doing a particular act. Even
in  the  second  part  the  stress  is  on  “when  the
plaintiff  has  notice  that  performance is  refused”.
Here again, there is a definite point of time, when
the plaintiff notices the refusal. In that sense both
the parts  refer  to definite  dates.  So,  there is  no
question  of  finding  out  an  intention  from  other
circumstances. Whether the date was fixed or not
the plaintiff had notice that performance is refused
and the  date  thereof  are  to  be  established with
reference to materials and evidence to be brought
on record. The expression “date” used in Article 54
of the Schedule to the Act definitely is suggestive
of a specified date in the calendar. We answer the
reference  accordingly.  The  matter  shall  now  be
placed before the Division Bench for deciding the
issue on merits.”

25. This  Court  refrains  from  commenting  upon  the  dispute

raised by petitioners/defendants No.2, 3 and 5 on facts pleaded in

the plaint particularly in the context of existence of agreement and

acceptance of advance payments on 27.6.2002, 18.8.2004 and

6.12.2010.
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26. Aforesaid facts have relevance and direct bearing on the

question of  limitation giving rise to  mixed question of  law and

facts  and  can  be  addressed  by  trial  Court  after  parties  lead

evidence.

27. It  is  pertinent  to mention that  the agreement  in  question

dated 27.6.2002 has never been cancelled and there is no refusal

to execute the sale deed. As such there is no notice to the plaintiff

for performance of contract as contended by learned counsel for

the respondent No.1/plaintiff in its reply before this Court and not

controverted by petitioners/defendants No.2, 3 and 5. 

28. This Court reiterates the law that question – Whether time

is essence of the contract of sale ? is question of fact and can be

addressed by the trial  Court  after  parties  lead evidence.  Such

question cannot be dealt  with on an application under Order 7

Rule 11(d) CPC

29. As a result this Court is of the view that the trial Court did

not commit any error of law and fact or jurisdictional error while

rejecting  the  application  under  Order  7  Rule  11(d)  CPC.

Consequently, both civil revisions sans merit, hereby dismissed.

                                                             
        (Rohit Arya)

                                                 Judge 
                                                                                          03/07/2018

b/- Patil
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