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Law laid down : Accused telling the deceased that he will

give Talaq to her — that itself would not
constitute an ingredient to instigate. Presence
of mens rea is necessary concomitant of
instigation.

Dying declaration of the deceased stating
that the accused told her that he will be
giving Talaq to her, will not be enough to
hold the accused guilty of the charge framed
u/S. 306 IPC.

Held, conviction u/S. 306 IPC is liable to be
set aside, as ingredient of abatement are

totally absent.
Significant paragraph numbers : 05t0 10
JUDGMENT
(01/08/2019)

The present appeal is arising out of the judgment of
conviction dated 23/3/2000 passed in Session Trial
n0.464/1994. During the pendency of the present appeal, the
sole appellant Igbal expired and his widow Kamrunisa wd/o
Igbal, has been brought on record. She is challenging the
conviction.

02. Facts of the case reveal that marriage of deceased Igbal
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took place with Saida d/o Abdul, 10 years prior to the

incident. That on 15/3/1994 co-accused Munna @ Rashid
was showing some obscene photos to the deceased Saida and
her husband Igbal, at the relevant point of time, came on the
spot i.e, the house of the accused. Heated arguments took
place between them and as his wife was in the company of
co-accused Rashid and she was seeing obscene photographs
which were being shown by Rashid, the husband told the
wife that he shall be divorcing her.

03. Facts of the case further reveal that only because of the
aforesaid incident, the wife herself has poured the kerosene
upon her and ultimately expired on 15/5/1994. A crime was
registered at Crime No. 316/1994 and thereafer Igbal has
been convicted for offence u/S. 306 read with Section 498-A
of the Indian Penal Code and sentenced to undergo 5 years
Rigorous Imprisonment with fine Rs. 2000/- for offence u/S
306: one year RI for offence u/S 498A, with a default clause
to undergo one year further RI in case of non-payment of
fine amount.

04. During the trial, father of the deceased Abdul Gaffar
was examined and the mother of the deceased Jaslin as well
as her brother Md. Nasir was also examined. They have
turned hostile. The only basis of convicting the present
appellant (deceased Igbal) is the dying declaration (Ex. P/4).
Dr. Paritosh Dubey (PW 9) has recorded the dying

declaration. The dying declaration of the deceased reads as
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under:

ge— JRRI AR Ul &1 9 w7 87
IR— R A Hsal 41 & Ui gehdre |

ge:— B8l JEdl 8l?
IcR— H Iq Algee H W&l g |
ged:— gH D STall?

IR— HT 30 IWR HHelc STADR AT H SN T <l |

Ued:— AT AU IUD! T STeATr?

IciR— H 980 U Bl Mg ol W ufd 9 g1 9gd a9 b
Fiifh A gSIAl Wi o g3l 1 BIST Bl fhald Ty
WY Il Uhel e ofd) WX Ui 4 Js/¥ g 3Tl
fhdT 3R TeTh o1 DI GHD! 1 [THA IR Blebx H
30T ATUh! STl f&dT H R B gl H Ig 9 fan
g fom <ama & g3t f=l 7 =7 St 7

05. Based upon the aforesaid dying declaration, the trial
court has arrived at a conclusion that there was an instigation
on the part of the husband on account of which the deceased
has committed suicide and accordingly he has been
convicted.

06. It has been stated that infact there was no case of
immediately instigation and therefore, in the light of the
judgment delivered by the Hon’ble Supreme Court in the

case on Sanjy alias Sanjay Singh Sengar Vs. State of M.P.,

reported in 2002 CrLJ 2796 conviction deserves to be set
aside.

07. On the other hand, learned Government Advocate has
vehemently argued before this Court that based upon the
dying declaration, the question of interference with the
judgment does not arise. There was a categoric statement

made by the deceased before the Doctor and there is no
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reason to disbelieve the statement made by the deceased.

08. Heard learned counsel for the parties at length and
perused the record.

09. This court has very carefully gone through the dying
declaration which is the sole basis for convicting the
appellant. She has stated that she herself poured the kerosene
upon her. She has stated that her neighbour Rashid was
showing her some obscene photographs, he caught hold of
her and at the relevant point of time the husband came and
therefore, a fight took place between them and, therefore, she
has taken such a drastic step. The word “instigate” has been
dealt with in a very exhaustive manner by the Hon’ble
Supreme Court in the case of Sanju (supra). Paragraph 12, 13

and 14 of the aforesaid judgment reads as under :

12.  In Ramesh Kumar V. State of Chhattisgarh (2001)
9 SCC 618, this Court while considering the charge
framed and the conviction for an offence under Section
306 I.P.C. on the basis of dying declaration recorded by
an Executive Magistrate , in which she had stated that
previously there had been quarrel between the deceased
and her husband and on the day of occurrence she had a
quarrel with her husband who had said that she could go
wherever she wanted to go and that thereafter she had
poured kerosene on herself and had set fire. Acquitting
the accused this Court said:

"A word uttered in a fit of anger or emotion without
intending the consequences to actually follow cannot be
said to be instigation. If it transpires to the court that a
victim committing suicide was hypersensitive to
ordinary petulance, discord and differences in domestic
life quite common to the society to which the victim
belonged and such petulance, discord and differences
were not expected to induce a similarly circumstanced
individual in a given society to commit suicide, the
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conscience of the court should not be satisfied for
basing a finding that the accused charged for abetting
the offence of suicide should be found guilty."

13. Reverting to the facts of the case, both the courts
below have erroneously accepted the prosecution story
that the suicide by the deceased is the direct result of the
quarrel that had taken place on 25th July, 1998 wherein
it is alleged that the appellant had used abusive language
and had reportedly told the deceased 'to go and die'. For
this, the courts relied on a statement of Shashi Bhushan,
brother of the deceased, made under Section 161 Cr.P.C.
when reportedly the deceased, after coming back from
the house of the appellant, told him that the appellant
had humiliated him and abused him with filthy words.
The statement of Shashi Bhushan, recorded
under Section 161 Cr.P.C. is annexed as annexure P-3 to
this appeal and going through the statement, we find
that he has not stated that the deceased had told him that
the appellant had asked him 'to go and die'. Even if we
accept the prosecution story that the appellant did tell
the deceased 'to go and die', that itself does not
constitute the ingredient of 'instigation'. The word
'iInstigate’ denotes incitement or urging to do some
drastic or unadvisable action or to stimulate or incite.
Presence of mens rea, therefore, is the necessary
concomitant of instigation. It is common knowledge that
the words uttered in a quarrel or in a spur of the moment
cannot be taken to be uttered with mens rea. It is in a fit
of anger and emotional. Secondly, the alleged abusive
words, said to have been told to the deceased were on
25th July, 1998 ensued by quarrel. The deceased was
found hanging on 27th July, 1998. Assuming that the
deceased had taken the abusive language seriously, he
had enough time in between to think over and reflect
and, therefore, it cannot be said that the abusive
language, which had been used by the appellant on 25th
July, 1998 drived the deceased to commit suicide.
Suicide by the deceased on 27th July, 1998 is not
proximate to the abusive language uttered by the
appellant on 25th July, 1998. The fact that the deceased
committed suicide on 27th July, 1998 would itself
clearly pointed out that it is not the direct result of the
quarrel taken place on 25th July, 1998 when it is alleged
that the appellant had used the abusive language and
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also told the deceased to go and die. This fact had
escaped notice of the courts below.

14. The next and most important material is the
suicide note left by the deceased. The translated copy is
annexed to this appeal as annexure P-1. It is extracted:
"SUICIDE NOTE Danik Bhaskar 581 South Civil Lines
Jabalpur.

Agent Name Sengar New Agency Place Goshalpur No.
of copies 409 Date Name of the person who prepared
label Gosalpur Sengar has threatned to report under
Dowery demand and threatned to involve family
members due to this I am writing in my full senses that
Sanjay Sangar is responsible for my death. Sanjay
Sangar also Mukraj commander Loota Tha Sanjay ki.
Sengar New Agency Gosalpur 1 was threatened
therefore 1 am dying Sangar Gosalpur My name
Chander Bhushan Singh Goutam Chander Bhushan
Singh Goutam Babloo Goutam In my senses Sengar
responsible for my death.

My moti Darling my moti. You look after my Chukho.
My darling Moti Neelam Sengar (@ Chander Bhushan
Singh Goutam Gandhigram Budghagar.

Sengar is responsible for my death Sanjay Sengar is
responsible for my death Sanjay Sengar is responsible
for my death Chander Bhushan Singh Goutam
Gandhigram Budhagar".

-

In the present case the husband has told the wife that he

will be giving a divorce to her. In the case of Sanju the

deceased was told to go and die and the apex Court has held

that “to go and die” itself does not constitute the ingredient

of instigation. The words uttered in a quarrel or in the spur of

moment, cannot be taken to be uttered with mens rea and,

therefore, this Court is of the considered opinion that the

words uttered by the husband that he will be divorcing the

wife, will not amount to instigation, within the meaning of

Section 107 of the Indian Penal Code and therefore, the
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judgment dated 23/3/2000 convicting the appellant

(deceased) deserves to be set aside and is accordingly set
aside. As the deceased is no more the family shall be entitled
for all the benefits flowing out of the order passed by this

Court. No order as to cost.

(S. C. SHARMA)
JUDGE
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