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IN THE HIGH COURT OF MADHYA PRADESH
AT GWALIOR
BEFORE
HON'BLE SHRI JUSTICE ANAND PATHAK
&
HON'BLE SHRI JUSTICE HIRDESH
ON THE 7" OF JANUARY, 2025

WRIT APPEAL NO. 2541 of 2024

THE NATIONAL HEALTH MISSION
Vs,
SMT. RICHA SAXENA

APPEARANCE:

Shri Sankalp Sharma — Advocate for the appellant.
Shri D.P. Singh — Advocate for the respondent.

JUDGMENT

Per: Justice Anand Pathak

The present appeal under Section 2 (1) of the Madhya Pradesh
Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam, 2005
is preferred by the appellant/respondent No.2 being crestfallen by
the order dated 20-07-2024 passed by learned Single Judge in Writ
Petition No.15348 of 2024 whereby the writ petition filed by the
respondent (hereinafter referred to as ‘“the petitioner”) has been
allowed.

Precisely stated facts of the case are that the petitioner was
appointed as Family Planning Counselor on contract basis in 2007
and thereafter the said post was given the nomenclature as Block
Community Mobilizer on which petitioner was again appointed on

contract basis on 19-08-2021. Contract period of petitioner was
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extended by the appellant from time to time. A show cause notice
dated 22-03-2024 was issued to the petitioner indicating lapses
occurred in discharge of duties and poor performance of duties by
the petitioner. Petitioner replied to the same on 05-04-2024
explaining all the allegations levelled against her. Finding the reply
of the petitioner unsatisfactory, the appellant terminated the
contractual services of petitioner. Being aggrieved by the same,
petitioner approached learned writ Court. Learned Writ Court
allowed the said writ petition setting aside the impugned order of
termination of petitioner with liberty to competent authority to
proceed in accordance with law after holding an enquiry in the
matter. Being aggrieved by the order of the writ Court, National
Health Mission (respondent No.2 in writ petition) approached this
Court by filing the instant writ appeal.
Learned counsel for the appellant refers the Contractual Human
Resources Manual, 2021 of National Health Mission as well as its
clauses. According to the said Manual, in case of any misconduct,
involvement in financial irregularities, involvement in criminal act or
involvement in any act which undermines the image of National
Health Mission, oral or written opportunity of hearing would be
given to the employee and in case of non-reply or non-satisfactory
reply, appointing authority can terminate the contract of the
employee. Since petitioner was a contractual employee and her non
performance of duty and nonchalance behaviour given bad impact on
the image of National Health Mission, therefore, being an employer,
the National Health Mission has right to terminate the contract of the
petitioner.

It 1s further submitted that since the work of petitioner was not found
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satisfactory and despite warning, she did not improve her working,
therefore, her services were terminated by the appellant. First
petitioner was given show cause notice and since reply of the
petitioner was not found to be satisfactory, therefore, her services
were terminated by the appellant by passing a speaking order
clarifying each and every lapse of petitioner. Therefore, it is not a
case where order of termination has been passed without affording
opportunity of hearing to the petitioner. Learned Writ Court erred in
passing the impugned order without considering material aspect of
the matter that the termination of petitioner was based on her work
performance and it was passed after giving show cause notice to her.
Thus, prayed for setting aside the impugned order.

Per contra, learned counsel for the respondent (petitioner in writ
petition) opposed the submission and while supporting the order
passed by learned Writ Court submits that since the order of
termination of petitioner was stigmatic in nature therefore, proper
opportunity of hearing was required to be given by the appellant
before passing the order of her removal from services. Petitioner was
never afforded adequate opportunity of hearing by the appellant,
therefore, caused illegality. Reliance has been placed over the
judgment of Apex Court in the case of Krushnakant B. Parmar Vs.
Union of India & Anr. (2012) 2 Supreme 254 and this Court in the
case of Rahul Tripathi Vs. Rajeev Gandhi Shiksha Mission,
Bhopal, 2001 (3) MPLJ 616.

Learned counsel for the petitioner further submits that in similar
matter when services of an employee were terminated, his
termination order was set aside by the Coordinate Bench of this

Court at Indore in the case of The Mission Director, National
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Health Mission, Bhopal Vs. Mukesh Yadav and others, 2011 (4)
MPHT 266. Thus, prayed for dismissal of this appeal.

Heard the learned counsel for the parties at length and perused the
record.

This i1s the case where appellant has called in question the order
passed by learned Writ Court whereby the termination order of the
petitioner (a contractual employee) has been set aside on the ground
of non affording the proper opportunity of hearing to her.

The Hon'ble Apex Court has given guidance from time to time in
relation to Rule of Natural Justice. The Hon'ble Apex Court in the
matter of Poonam Vs. State of Uttar Pradesh and others, (2016) 2
SCC 779 held that principle of Audi Alteram Partem has its own
sanctity but the said principle of natural justice is not always put in
straitjacket formula. That apart, a person or an authority must have a
legal right or right in law to defend or assail. Natural justice is not an
unruly horse. Its applicability has to be adjudged regard being had to
the effect and impact of the order and the person who claims to be
affected and that is where the concept of necessary party becomes
significant. This aspect has also been taken care of by Division
Bench of this Court {See: Vikas Gupta Vs. Smt. Merra Singh and
others, 2007(2) EFR 46}.

The concept of principle of Natural Justice or audi alteram partem
doctrine although is required to be complied with but at the same
time it has some exceptions. In catena of judgments including the
judgment rendered in A.P. Social Welfare Residential Educational
Institutions Vs. Pindiga Sridhar, (2007) 13 SCC 352, Haryana
Financial Corpn. Vs. Kailash Chandra Ahuja, (2008) 9 SCC 31,
State of Chhattisgarh Vs. Dhirjo Kumar Senger, (2009) 13 SCC
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600, Indu Bhushan Dwivedi Vs. State of Jharkhand, (2010) 11
SCC 278, Natwar Singh Vs. Director of Enforcement, (2010) 13
SCC 255 and Dharampal Satyapal Ltd. Vs. Deputy Commissioner
of Central Excise, Gauhati and Ors, (2015) 8 SCC 519, all
discussed in detail on the different facets of said doctrine of Audi
Alteram Partem, Principle of Natural Justice/Opportunity of Hearing
quotient and discussed the exceptions also in detail. In Natwar Singh
(Supra), Supreme Court held in following words:-

“26. Even in the application of the doctrine of fair

play there must be real flexibility. There must also

have been caused some real prejudice to the

complainant, there is no such thing as a merely

technical infringement of natural justice. The

requirements of natural justice must depend on

the circumstances of the case, the nature of the

inquiry, the rules under which the tribunal is

acting, the subject matter to be dealt with and so

forth. Can the Courts supplement the statutory

procedures with requirements over and above those

specified? In order to ensure a fair hearing, Courts

can insist and require additional steps as long as

such steps would not frustrate the apparent purpose

of the legislation.”
27. In Lloyd Vs. McMahon, Lord Bridge observed:
(AC pp. 702 H-703 B)
"My Lords, the so-called rules of natural justice are
not engraved on tablets of stone. To use the phrase

which better expresses the underlying concept, what
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the requirements of fairness demand when any body,
domestic, administrative or judicial, has to make a
decision which will affect the rights of individuals
depends on the character of the decision-making
body, the kind of decision it has to make and the
Statutory or other framework in which it operates.
In particular, it is well-established that when a
statute has conferred on any body the power to
make decisions affecting individuals, the courts will
not only require the procedure prescribed by the
statute to be followed, but will readily imply so
much and no more to be introduced by way of
additional procedural safeguards as will ensure the
attainment of fairness".

28. As Lord Reid said in Wiseman Vs. Boardman:
(AC p.308C)

"....For a long time the courts have, without
objection from Parliament, supplemented procedure
laid down in legislation where they have found that
to be necessary for this purpose..."

29. It is thus clear that the extent of
applicability of principles of natural justice depends
upon the nature of inquiry, the consequences that
may Visit a person after such inquiry from out of the
decision pursuant to such inquiry.

& %k sk sk

48. On a fair reading of the statute and the
Rules suggests that there is no duty of disclosure of
all the documents in possession of the adjudicating
authority before forming an opinion that an inquiry
is required to be held into the alleged
contraventions by a notice. Even the principles of
natural justice and concept of fairness do not
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require the statute and the Rules to be so read. Any
other interpretation may result in defeat of the very
object of the Act. Concept of fairness is not a one
way street. The principles of natural justice are not
intended to operate as roadblocks to obstruct
statutory inquiries. Duty of adequate disclosure is
only an additional procedural safeguard in order to
ensure the attainment of the fairness and it has its
own limitations. The extent of its applicability
depends upon the statutory framework.

49. Hegde, J. speaking for the Supreme Court
propounded: "In other words, they (principles of
natural justice) do not supplant the law of the land
but supplement it" [see A.K. Kraipak Vs. Union of
Indial4]. Its essence is good conscience in a given

Situation; nothing more but nothing less (see
Mohinder Singh Gill Vs. Chief Election Commr..)

In the case of Indu Bhushan Dwivedi (supra), the Apex Court
has held:-
“24. However, every violation of the rules of natural
justice may not be sufficient for invalidating the action
taken by the competent authority/ employer and the
Court may refuse to interfere if it is convinced that such
violation has not caused prejudice to the affected
person/ employee.”
In Dharampal Satyapal Ltd. (Supra) Supreme Court held in
following words:-
“38. But that is not the end of the matter. While the law on
the principle of audi alteram partem has progressed in the
manner mentioned above, at the same time, the Courts have
also repeatedly remarked that the principles of natural
justice are very flexible principles. They cannot be applied
in any straight-jacket formula. It all depends upon the kind
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of functions performed and to the extent to which a person
is likely to be affected. For this reason, certain exceptions
to the aforesaid principles have been invoked under certain
circumstances. For example, the Courts have held that it
would be sufficient to allow a person to make a
representation and oral hearing may not be necessary in all
cases, though in some matters, depending upon the nature
of the case, not only full-fledged oral hearing but even
cross-examination of witnesses is treated as necessary
concomitant of the principles of natural justice. Likewise, in
service matters relating to major punishment by way of
disciplinary action, the requirement is very strict and full-
fledged opportunity is envisaged under the statutory rules
as well. On the other hand, in those cases where there is an
admission of charge, even when no such formal inquiry is
held, the punishment based on such admission is upheld. It
is for this reason, in certain circumstances, even post-
decisional hearing is held to be permissible. Further, the
Courts have held that under certain circumstances
principles of natural justice may even be excluded by
reason of diverse factors like time, place, the apprehended
danger and so on.

39. We are not concerned with these aspects in the present
case as the issue relates to giving of notice before taking
action. While emphasizing that the principles of natural
justice cannot be applied in straight-jacket formula, the
aforesaid instances are given. We have highlighted the

jurisprudential basis of adhering to the principles of
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natural justice which are grounded on the doctrine of
procedural fairness, accuracy of outcome leading to
general social goals, etc. Nevertheless, there may be
situations wherein for some reason — perhaps because the
evidence against the individual is thought to be utterly
compelling — it is felt that a fair hearing 'would make no
difference’' — meaning that a hearing would not change
the ultimate conclusion reached by the decision-maker —
then no legal duty to supply a hearing arises. Such an
approach was endorsed by Lord Wilberforce in Malloch v.
Aberdeen Corporation[20], who said that a 'breach of
procedure...cannot give (rise to) a remedy in the courts,
unless behind it there is something of substance which has
been lost by the failure. The court does not act in vain'.
Relying on these comments, Brandon LJ opined in
Cinnamond v. British Airports Authority[21] that 'no one
can complain of not being given an opportunity to make
representations if such an opportunity would have availed
him nothing'. In such situations, fair procedures appear
to serve no purpose since 'right' result can be secured
without according such treatment to the individual.”
11. In the backdrop of the aforesaid cases, it appears that petitioner was
a contractual employee and was appointed in the year 2007 and her
appointment order categorically stipulates conditions of appointment

in the following manner:-

“26. HfAar forem HRAIST AN BT GART  HITTT
ITFPIT HIDI B AR [FFA T G B IEN GY [T
T GRT @ "eg H [ gfager ey @l qem H
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Agfaa giferere gRT |ider [gfed 1897 g ®RT aary ged
veq @Y &I oyl forg 8g SrguAEreT wiH i glaal §
FIIfTT H Tegd YT Sard 8N |

28,  [&H oI [RET & R wWlAer dHART @ ST
GEVRITYT I ¥ SIgURIT GIY I 3efar U HIE W SifEd
3qfer a@ [ARav &7 i Qe dRv vq werd Sieare &
gAlT ® SEGd WY W SguRed &4 UY  wider
[FIErgaN deife Priaiel @Y Glder War wHT Py &
I TR BT T §INT ST FHTT YH Hegd [$ar
ST TR BeraRT @ St F vy gRr 9q g g
B UN BrIleTd FHE & [d%s OB Brars!
gerfad @l At |

34.  Wf@er [Agfaa w [Ayed forem d=gael didengor
fr  wem  sfier @ gargafa/fAee @ @ig
T/ TAAHIT [ 37 fdd spar 134T &l 66 )
AETH ¥ & AT T BIIIGTHIT TIGHIIAT T T8 BT
35 [Iyfed Suvia el wHg wdlder e dwgfaet
AdoIsIY T fAcg Sfuffaar/want weE
SITIATAT,/ ITAPIT THleT @1 817 31erar War el Fai
P wE TR araRars] siife H Y R 89 uv afagld
VT @l ael] @Y [IHIGHR STURIE®E HBRU Tl [T
ST Ta fafer g drefars! &1 it

12. Since contractual appointment has been given to the petitioner under

the National Rural Health Mission Project therefore, terms and
conditions of the contract assume importance. Nonetheless, petitioner
was required to be afforded reasonable opportunity of hearing before
proceeding against her. From the submission of learned counsel for
the appellant/National Health Mission, it appears that when

complaint was received, by issuing show cause notice, reply was
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solicited from the petitioner and after considering each and every
aspects of the matter, work of petitioner was not found satisfactory
and upto mark to the guidelines issued by the appellant.

Allegations against the petitioner appears to be constant dereliction
of duties. She was found to be an employee not working properly.
Around 15 show cause notices were issued to the petitioner vide
Annexure A/3 for improvement of work and even complaints were
made by the concerned Chief Medical and Health Officer about her
working and conduct. Allegations against her are serious in nature

which find place in the impugned order itself:

BHT R TR¥T a0 N T I 3T FRI3TT oh 33K
UeoToR 3HE o IR TRE o T ST eheiOT 3R 3T
FHACR O H A B
Wﬁﬂ?ﬁ?ﬂmm-m ﬁﬁﬂéﬁ?ﬂ@'ﬁ&%’f
& T B SFHR TR ER T IR 3 ICRT 4
I TH R IROTIRT 7 3T SPE 31 302ekh 1w 31T
3T G 3R FReFasR G TR 0T Tt R o
T & 13 1K) 5 FHH B e I TR R & FH R A
T & ROT R WT A d T & & s A
HITER R TG 1T TG &

BT ReT GR¥T o FR7 IGFT &% 3 3RT JHARE J31T
TR & TR T TRT 3 T T 3T §
SFEEGH G [RRIGHER & 6] [T TR arpH & ad
RAICT 5 TRET H 3487 R 1ol ARG FROTRIT BT S e
5 ST T PTh 137 T

BT ReT TR B TR HaROTRE - R H G (15)
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FROT SEBIIAIGH SR 137 T8T 7RI BT T feleedl e
WWWWW%#vWqu% 72z
21,04 /2023 W%WW?W@W
TREE RIHTHERIIRTH

Therefore, it is abundantly clear that not only repeated show cause

notices were given to the petitioner but even in present occasion prior
to notice her work was assessed objectively. When the chart
mentioned in the impugned order indicates repeated poor
performance of the petitioner then she cannot be continued in
employment to defeat the very object for which she was appointed.

Contractual Human Resource Manual, 2021 contemplates certain
contingencies about conduct of a contractual employee. Relevant

clause 11.3 is reproduced as under:

“11.3 GIAGT FHAN] §RT BGTARY BY+, [dch SFraaar §
TR 8, [ o saitie pog § fora g srerar U6
fabddl 4t @l 7 fore g1 uv, St Wi varve e @l
oId @ oW Ugadl & W YIEdrR] ERT Hifad srerar
ferfqa gars &1 S/aw fear RATT| [AEiRa aaaanfe 4
gk T8l @Y O erar Yogok WHET BIRG T G
ST UX 1T STEIBRT GIRT SIgaE dcplci TATT [T ST
WHIT| §9 &G 01 HIE @ FIICH,/01 4§ &1 H7aT &+ bl
qrercr T8l sl

Learned counsel for the appellant also referred the letter dated 08-04-

2024 addressed to the Deputy Director, I.T. National Health Mission

in which it has been mentioned that 16 contractual employees have
been under scrutiny and therefore, their orders for extension would be

considered separately. However, contention of the petitioner that
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contractual period of other employees (out of those 16) have been
extended, would not give any entitlement to the petitioner to claim
extension as a matter of right.

It is to be recapitulated that petitioner is a contractual employee and
not a civil or government servant therefore, provisions of M.P. Civil
Services (Classification and Control) Rules, 1966 would not be
attracted with full force in her case. It is generally seen that in the
matters of contractual employee, when performance of employee is
found poor and non-satisfactory then, delinquent is show caused and
after soliciting reply from the employee, the order is passed. In the
present case, sufficient opportunity of hearing has been provided to
the petitioner to explain the allegations levelled against him before
passing the impugned order. The learned writ Court did not consider
the matter in correct perspective and ignored the fact that petitioner is
a contractual employee and her performance was found poor, non-
satisfactory and not upto the mark to the terms and conditions as
framed by the National Health Mission especially when repeated
show cause notices were given to her to improve performance.

From the above discussion and the judgments of Apex Court, it
appears that learned Writ Court erred in passing the impugned order,
setting aside the termination order of petitioner by granting extension
to her till 31-03-2025.

In cumulative analysis, in fact petitioner was given sufficient
opportunity of hearing as contractual employee. As per Contractual
Human Resources Manual, 2021, appellant has complied with the
provisions and due opportunity of hearing was given to the petitioner.
Judgment relied upon by the petitioner in the case of Mukesh Yadav

and others (supra) was based on the earlier judgment of Division
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Bench of this Court in the case of Mission Director, RCH/NRHM
Vs. Ranjit Jain and another, 2011 (4) MPHT 266 and that was in
respect of case where no opportunity of hearing was given. No notice
was issued to the employee in the said matter. Here, show cause
notice was issued and tabulation was also made which reflects
comparative performance of the petitioner. Therefore, objective
assessment is made before arriving to conclusion. Therefore, the
judgments relied upon by the petitioner move in different factual
realm and cannot be relied upon in the given set of facts.

However, in the given facts and circumstances of the case, it is made
clear that the order of removal of petitioner shall not be treated as
stigmatic order and it would not come in the way of petitioner in any
future prospects of employment.

In the conspectus of facts and circumstances of the case, no manifest
illegality, procedural impropriety or palpable perversity is reflected in
the termination order of the petitioner passed by the appellant.
Therefore, the writ appeal filed by the appellant is allowed. The order
passed by learned Writ Court is hereby set aside.

Appeal stands allowed and disposed of. No costs.

(ANAND PATHAK) (HIRDESH)
JUDGE JUDGE

ANIL KUMAR
CHAURASIYA
2025.01.21
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CELEBRATING
THE MAHATMA
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