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IN    THE    HIGH   COURT    OF   MADHYA   PRADESH

A T  G W A L I O R

BEFORE 

HON'BLE SHRI JUSTICE G. S. AHLUWALIA 

ON THE 16th OF JUNE, 2025

SECOND APPEAL No. 1766 of 2024 

MUNNI DEVI 

Versus 

THE STATE OF MADHYA PRADESH AND OTHERS 

Appearance:

Shri Bhupendra Singh Dhakad - Advocate for appellant.

Shri S.S. Kushwaha – Government Advocate for respondent/State.

JUDGMENT

This Second Appeal, under Section 100 of CPC, has been filed against the

judgment  and  decree  dated  20.05.2024  passed  by  II  District  Judge,  Ambah,

District Morena (M.P.) in Regular Civil Appeal No.16/2023 as well as judgment

and decree dated 26.04.2023 passed by II Civil Judge (Junior Division), Ambah,

District Morena (M.P.) in RCSA 49/2020. 

2. Appellant is the plaintiff who has lost her case from both the courts below.

3. The facts, necessary for disposal of the present appeal, in short, are that

plaintiff filed a suit for permanent injunction on the ground that she is the owner

and in possession of Survey No.2979/2/2 area 0.5540 hectare situated  in village

Rajoudha, Tahsil Porsa. On northern side of the aforesaid land, there is a public
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road and on another side of the road Survey No.2916/2 area 4.4080 hectares land

is  situated  which  is  government  land.  By  order  dated  24.02.2014  passed  by

defendant No.1, 0.408 hectare of land was used for the purposes of construction

of road and 0.418 hectare of land was diverted and it was allotted to M.P. Vidyut

Vitaran  Co.  Ltd.  for  construction of  power  house and accordingly the power

house has been constructed. The remaining land is lying vacant.

Under  the  pressure  of  Secretary  and  Sarpanch  of  Gram  Pachayat,

Rajoudha,  defendants  are  trying  to  construct  a  cremation  ground  on  the

government  land.  It  was  pleaded  that  on  18.06.2020,  defendant  No.6  started

getting the land levelled by employing labourers. When plaintiff objected as to

why the cremation ground is being constructed just on the other side of the road

which is virtually in front of the door of the house of the plaintiff, then it was

replied by defendant No.6 that it is a government land and the cremation ground

would be constructed on the said land. It was pleaded by the plaintiff that on

account of cremation of dead-bodies, the air is likely to get polluted which would

result in spreading of diseases and the persons using the road including children

would get afraid because of cremation rites and thus she made an application to

the different authorities not to construct the cremation ground on the said place.

It is further pleaded that although the plaintiff has no right or title over the land

on which the cremation ground is proposed to be constructed but it is going to be

constructed to harass the plaintiff. Therefore, it was prayed that defendants No.5

and 6 may be restrained from constructing the cremation ground nearer to the

house of the plaintiff.   

4. Defendants/respondents filed their written statement and specifically stated

that there is nothing on record that cremation ground is being constructed out of
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any ill-will. Cremation ground is being constructed over the government land and

the plaintiff has no right or title over the said land.

5. The Trial Court, after recording the evidence of the parties, dismissed the

suit by judgment and decree dated 26.04.2023 passed in RCSA 49/2020. Being

aggrieved by the said judgment and decree, the plaintiff/appellant preferred an

appeal which too has been dismissed by impugned judgment and decree dated

20.05.2024  passed  by  II  District  Judge,  Ambah,  District  Morena  (M.P.)  in

Regular Civil Appeal No.16/2023.

6. Challenging the judgments and decrees passed by the courts below, it is

submitted  by  counsel  for  appellant  that  in  case  if  the  cremation  ground  is

constructed nearer to the house of the plaintiff, then it would cause air pollution

which would result in spreading of diseases. Thus, it is prayed that cremation

ground may not be constructed.

7. By  filing  I.A.  No.2566/2025,  appellant/plaintiff  has  proposed  the

following substantial questions of law:-

1- D;k  fo}ku  fopkj.k  U;k;ky;  o  vihy  U;k;ky;  vihykFkhZ  }kjk
izLrqr okn dks le>us esa vlQy jgk gS vkSj okn i= dks fujLRk djus esa
xaEHkhj =qfV dkfjr dh gS\ ,oa fopkj.k U;k;ky; o vihy U;k;ky; }kjk
fudkys x;s rF;ksa ds fu"d"kZ foi;ZLRk gksdj vikLr fd;s tkus ;ksX; gSa\
2- D;k fo}ku fopkj.k U;k;ky; o vihy U;k;ky; ej?kV dk fuekZ.k
fd;s tkus ls ej?kV ls gksus okys iznw"k.k vkSj mlds izHkko ls mRiUUk gksus
okyh {kfr ds laca/k esa okn i= esa fd;s ds vfHkopuksa ,oa muds izR;k[;ku ds
vk/kkj ij okn iz'u fufeZr djus esa vlQy jgk gS\ ;fn gkW rks bldk D;k
izHkko gksxk\
3- D;k oknh dk okn lq[kkf/kdkj ds laca/k esa ugha gksdj ok;q iznw"k.k vkSj
U;wlsal ds laca/k esa gksus ds dkj.k Lohdkj fd;s tkus ;ksX; gS\
4- D;k xyr okn iz'Ukksa dh jpuk fd;s tkus ds dkj.k oknh U;k;izkIRk
djus ls oafpr gqvk gS\ ;fn gkW rks D;k izdj.k esa  mfpr okn iz'u ds
fuekZ.k mijkar iqu% fopkj.k fd;k tkuk vko';d gS\
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8. Heard learned counsel for the parties.

9. Counsel  for  appellant  could  not  point  out  any  evidence  i.e.,  whether

documentary or scientific to show that on account of cremation of dead bodies in

accordance with Hindu rites and rituals, any air pollution is caused which may be

detrimental  to  the  health  of  the  nearby  residents.  The  land  on  which  the

cremation ground is being proposed or is being constructed is undisputedly a

government land and admittedly the plaintiff has no right or title over the said

land. How the easementary rights of the plaintiff are getting adversely affected

could  not  be  explained  by  counsel  for  plaintiff/appellant.  Furthermore,  the

counsel for the appellant could not point out any provision of M.P. Panchayat

Evam Gram Swaraj Adhiniyam to show that  the cremation ground cannot be

constructed  nearer  to  the  house  of  appellant.  Even  otherwise,  it  is  well

established principle of law that this Court in exercise of power under Section

100  CPC  cannot  set  aside  an  order  passed  by  the  Civil  Court  even  if  the

concurrent findings are erroneous. No perversity could be pointed by counsel for

appellant.  Accordingly,  no  substantial  question  of  law  arises  in  the  present

appeal.

10. Ex.  Consequenti,  judgment  and  decree  dated  20.05.2024  passed  by  II

District  Judge,  Ambah,  District  Morena  (M.P.)  in  Regular  Civil  Appeal

No.16/2023 as well as judgment and decree dated 26.04.2023 passed by II Civil

Judge (Junior Division), Ambah, District Morena (M.P.) in RCSA 49/2020 are

hereby affirmed.

11. Appeal fails and is hereby dismissed.

(G.S. Ahluwalia)
         Judge
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