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IN THE HIGH COURT OF MADHYA PRADESH
AT GWALIOR
BEFORE
HON'BLE SHRI JUSTICE ANAND PATHAK
&
HON'BLE SHRI JUSTICE HIRDESH

WRIT APPEAL No. 1105/2023

CHIEF EXECUTIVE OFFICER GWALIOR DEVELOPMENT
AUTHORITY

Versus
SOHAN LAL ARYA AND OTHERS

Appearance:

Shri Raghvendra Dixit — Advocate for the appellant.

Shri D.P.Singh — Advocate for the respondent No. 1.
Shri Vivek Khedkar — Additional Advocate General for the respondents
No.2 and 3/State.

WRIT APPEAL No. 1308/2023

CHAIRMAN GWALIOR DEVELOPMENT AUTHORITY AND OTHERS
Versus
HARI KRISHNA SHARMA (DEAD) AND OTHERS

Appearance:
Shri Raghvendra Dixit — Advocate for the appellants
Shri Pratip Visoriya — Advocate for the respondents.
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(Delivered on 16™ Day of June 2025)

Per: Justice Anand Pathak
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Heard on [.A.N0.6735/2023, an application for condonation of delay in
filing W.A.No.1105/2023.
2. As per office note, said appeal is barred by 69 days.
3. For the reasons mentioned in the application, same is allowed. Delay in
filing W.A.No.1105/2023 1s hereby condoned.
4. Heard on merits.
5. Regard being had to similitude of the dispute, both the writ appeals are
heard analogously and decided by a common order.
6. Writ Appeal Nos.1105/2023 and 1308/2023 have been preferred by
the appellants — Gwalior Development Authority under Section 2(1) of the
Madhya Pradesh Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal)
Adhiniyam, 2005 being aggrieved by the orders dated 17.02.2023 (passed in
Writ Petition No.18181/2019) and dt.19.07.2023 (passed in Writ Petition
No.17774/2019), by which learned Writ Court allowed both the writ petitions
and set aside the impugned order of compulsory retirement of the petitioners
dt.20.08.2019.
7. Precisely stated, facts of the case are that Sohanlal Arya (Petitioner in
W.P.No.18181/2019) was initially appointed as Copyist on 09.01.1984 as
daily wager for 84 days. Thereafter, he was promoted as Lower Division
Clerk on 23.03.1984. As per the service record of the petitioner, his date of
birth is 30" September 1958 and by virtue of the same the petitioner was

due to retire in the month of September 2020. During the service tenure of
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the petitioner, he was promoted from the post of Assistant Grade- III to
Assistant Grade — II vide order dated 4.3.2014.

8. Hari Krishna Sharma (now dead) (petitioner in W.P.
No.17714/2019) was initially appointed on the post of Lower Division Clerk
on 22.12.1988. As per the service record of the petitioner, his date of birth
is 1 July 1958 and by virtue of the same the date of retirement of
petitioner was 30.06.2020. Petitioner was given first time bound promotion
on 13.05.2008, second time bound promotion on 01.05.2010. He has also
been granted grade pay on 6.10.2018.

9. A policy was formulated by the State Government through its
General Administration Department on 6™ of July 2019 for retirement of
employees after scrutiny of their performance/suitability on completion of
20 years and on attaining the age of 50 years. In view of the aforesaid
policy and relying on sub-rule 2 (ka) and (kha) of Rule 56 of Fundamental
Rules, the Chief Executive Officer of the Gwalior Development Authority
vide order dt.20.08.2019 issued directions to retire compulsorily both the
petitioners with immediate effect on payment of salary of three months
alleging it to be in the public interest. Being aggrieved by the aforesaid
order, petitioner Hari Krishna Sharma filed W.P.No. 17774/2019, whereas
petitioner Sohanlal Aaya filed W.P.No.18181/2019 before the learned Writ

Court.
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10. Submission of both the petitioners before the writ court was that
impugned order whereby the petitioners have been retired compulsorily is
illegal and arbitrary as the entire service record of the petitioners is
unblemished and excellent. Petitioners have been given promotion/time
bound promotion from time to time and there is no communication of adverse
ACRs to the petitioners. It was further submitted that entire ACRs of the
petitioners were not available before the scrutiny committee and only on
the basis of presumption, decision has been taken to retire the petitioners
compulsorily, which is not only bad in law but is colourable exercise of
powers which is contrary to the Rules of 1976.

11.  In reply, the submission of respondent GDA (appellants herein) before
the Writ Court was that before passing the impugned order of compulsory
retirement, entire procedure as prescribed in F.R. 56 (2) (a) and (b) and
circular dt.06.07.2019 has been followed. After assessing the service record of
various employees of different cadres, who have completed the age of 50
years or 20 years of service and were failed to perform their duties, the
scrutiny committee recommended names of various employees including the
petitioners for compulsory retirement. It was necessary to chop off the dead
wood for the better administration and in consequence thereof petitioners
were compulsorily retired. There is no illegality or arbitrariness in passing

the impugned order.
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12.  After hearing the rival submissions, writ court allowed both the writ
petitions and set aside the order of compulsory retirement dt.20.04.2019 and
both the petitioners were held to be entitled for the payment of salary for the
aforesaid period so also for the other benefit which could have accrued during
the aforesaid period. Hence, the appellant GDA is before this Court.

13. Learned counsel for the appellant GDA submitted that before passing
the order of compulsory retirement as per F.R. 56 (2) (a) and (b), entire
procedure has been followed in view of circular dt.06.07.2019. Order of
compulsory retirement is in public interest and cannot be challenged under the
writ jurisdiction as it is not a stigmatic order. Rule 58 of the MP Development
Authority Service (Officers and Servant) Rules, 1987 provides appeal against
impugned order but without availing the alternative remedy, writ petition has
been filed, which is not maintainable. All these facts have not been considered
properly by the learned Writ Court while passing the impugned orders.

14. Learned counsel for the respondents supported the impugned orders
passed by the writ court and prayed for dismissal of both the appeals.

15. Heard learned counsel for the parties at length and perused the record.
16. This is a case where respondents in both the cases (employees of the
appellant GDA) have been retired compulsorily.

17. Grievance of the respondents/employees was that their case has not
been assessed properly by the authority and the authority did not follow the

circulars issued by the State Govt. from time to time. One argument was
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raised by the petitioners in the writ petition that they were having less than
one year to retire and therefore, they could not have been retired
compulsorily.

18. It appears that as per Fundamental Rule 56 (2)(a) & (b), if an employee
completes twenty years' of service or 50 years of his age and found to be a
dead wood and is not an asset to the institution, may be compulsorily retired.
It is to be borne in mind that compulsory retirement is not to be treated as a
punishment. It is a method by which a person if he is not contributing
meaningfully and effectively to the cause of the institution where he is
serving, then he can be retired not as punishment but on the ground that he is
not an asset to the department. From this perspective, whole dispute is to be
seen.

19. In the instant case, a committee, which was constituted by the
Chairman, considered the case of petitioner Harikrishna Sharma, Assistant
Grade III (W.P.No0.17774/2019) and Sohanlal Arya, Assistant Grade III
(W.P.No0.18181/2019) and thereafter came to the conclusion in following

manner :-

I lsr gligsor ot 1- faord 5 awt & aitoelr wfddeait &1 smaetas far |
eI gal-3 ar a¥ & MU gfddesT H eifeior ‘& grr I=dr g
et a¥ & MY gfddes 3eieh SaRT R Y&l oTel
Fr § OO0 Tose § & 17 & 3holad O SO &0
g fRar g1

2- 3oTn FHRY ST & Ad & IUR W FI g&fdr
39YeFd AL A I

3- 9, WIS & HEY H HAOdT JAfHo@r &
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AR e I AT Heghr AT, @i I
foor wfafa, sifea o dTor afafa afafa @ ae
TH Bl & HEU H Aol T HAh 3543 feih
19.9.18 GaRT 3RY 99 I Ty I § dur el
ST SEdIfad & I2UT Uh.37S.37K. &1 I hrydiel $l I8
J

4- 39 AT Gfdfesd H HT FHET, 308 THR H
AFeEr ¥ @ | I Aues H afd scafE de
g1 SoTehl R AT 8 U el &

2\ Agddre 3, 1- faera 5 gt & Musi gfdded 3 ganT eRE
HEH Tl T A6l U AT g1 [SHd F & Jieholed & S T
g fRar g1 30 39a urg ¥ & MU gfaded
gIed o @ & H H SIgFddr TogTh ¢l

2- gAY IRAFRT & Ad & YR TR SART H1I GaTdT,
Y &THAT ool 3UgFd =Tel &

3- 37 canr ufafed & 1 G, 396 TR A
AfFeEr T i S| P FAues fr oafa e del
€1 ST P STAAT 3T LT ¢

20. Perusal of the work appraisal of both the petitioners indicate that they
were deliberately trying to evade their assessment by way of annual
confidential report. For the last five years, they avoided this. In fact, petitioner
Harikrishna Sharma faced FIR also for the offence of cheating and
embezzlement of public money, which appears to be a serious allegation.
ACRs of Harikrishna Sharma for two years are marked as “Ka”. On perusal of
the said ACRs, it appears that his work was average and no distinctive
performance was referred by the assessing authority to bring home the

analogy that he was a good employee.
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21. So far as circular dt.22.08.2000, as relied upon by the petitioners, is
concerned, said circular prescribe parameters for compulsory retirement.

Same are reproduced as under :-

1. o & FfEad dafagf & fuiRa Aegvs-
50 ¥ B 3P R ryar 20 a¥ H Far qOT A e
AT Faepl & o Aerdd FaH 56 va wegucer fafder @ar

(U2eT) TH, 1976 & AT 42 & 31T ST wd JHT Ty

T el & ol e dar od-

(1) $AWCT TUl ISl Higoles gelll (3§ & Hefdd
M Hgeh I HYUT HHCIG SWT ST 3RHT Sl ST)

2) RRF &THAT H HAT|

(3) TIMA Td FHEGTHAT & FHedichsd HAT AHPT ddeh &
Yarhlel & FFYUT HfFe@l & 3uR W fFar S| Ig
aegs g g fh gde gfdemd egidd 98 wfdge

HeGIFA &I HaAT &1 ST Hevell ¢, ATHRT Adeh T YT HT
IS Bl

[T A, 3.9, U9 3T ey f9gry o, 1994 i fafaer
AT ShATH 6307 (T 31$ 3R 1995 A HIE 1161)

(4) EFUT QAR & AT FT HAT Hediched ISl (W)
Aot & F7 g 39 T Ig Y d@r I F
Yas $HI FRAGTADT H giaTl 38 WY Ig o 3@r ad &
AFHT Ak HI HRIGTHAAT A fRae ar agt 3m W 2
fadwa Ao 5 asf & &Y &I T) g ar =& @T
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22. At the same time, Clause 5 of the aforesaid circular indicates that all the
parameters are not required to be fulfilled. In the opinion of the committee if
any one parameter is sufficient to retire the employee compulsorily in public
interest, then said decision can be taken. Relevant Clause 5 are reproduced as
under :-
5. g Tase fohar arar & for feiRa amgeust & & @efr Amgqust
&1 gfcT gle 3Eege SE g "Afa dr I # gie R U
AETS B MUK AF R § A daw & i datahy
o Mot & @ dger o FEEEr #r a1 w@Edr g
HET 3689 T W&l e § & ddfta aradhr o safea
H R Far # el @l A9 § 37ar «781|

23.  Therefore, it is not a case that only ACRs of the petitioners were not
available but looking to the fact that petitioner Harikrishna Sharma was casual
in his working approach and was in habit in taking leave every now and then,
which is a part of reply/submission as well as record, and also looking to the
status of the petitioners as dead wood, no other option was available with the
employer except to retire them compulsorily. It is to be kept in mind that they
are not being removed or dismissed. Therefore, scope of scrutiny in matters of
compulsory retirement in fact constricts because of nature of proceeding.

24. It 1s true that circular dt.20.03.2003 contemplates that generally
government servants should not be retired compulsorily if they are left with

less than one year service for superannuation. But at the same time, it does not
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mandate compulsorily. In fact para 2 of the said circular, clarifies the position
and even waters down the provision of avoidance of compulsory retirement
when government employee is left with less than one year. Petitioner Sohan

Lal Arya had more than a year left for his retirement. However, that provision

qualifies with word “generally” (AmAT=ad:), therefore, it does not create a bar

absolutely about compulsory retirement of those employees, who were left
with less than one year on the date of consideration for compulsory
retirement. Even otherwise, it is an executive piece of instruction and it is not
binding on the appellant/ GDA.

25. Hon'ble Supreme Court in the case of Madhya Pradesh State
Cooperative Dairy Federation Limited and Another v. Rajnesh Kumar
Jamindar and others (2009) 15 SCC 221 has laid down the parameters and
same were reflected in para 47 of the said order. Para 47 of the aforesaid
judgment is reproduced as under for ready reference :-

47. The question came up for consideration before a Division
Bench of this Court in State of Gujarat v. Umedbhai M. Patel
[(2001) 3 SCC 314] wherein Balakrishnan, J., as the learned
Chief Justice then was, summarized the law, thus:

"11. The law relating to compulsory retirement has now
crystallised into definite principles, which could be
broadly summarised thus:

(1) Whenever the services of a public servant are no
longer useful to the general administration, the officer
can be compulsorily retired for the sake of public
interest.

(i1) Ordinarily, the order of compulsory retirement is
not to be treated as a punishment coming under Article
311 of the Constitution.
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(i11) For better administration, it is necessary to chop
off dead wood, but the order of compulsory retirement
can be passed after having due regard to the entire
service record of the officer.

(iv) Any adverse entries made in the confidential
record shall be taken note of and be given due
weightage in passing such order.

(v) Even uncommunicated entries in the confidential
record can also be taken into consideration.

(vi) The order of compulsory retirement shall not be
passed as a short cut to avoid departmental enquiry
when such course is more desirable.

(vii) If the officer was given a promotion despite
adverse entries made in the confidential record, that is
a fact in favour of the officer.

(viii) Compulsory retirement shall not be imposed as a
punitive measure."

26. Even in the case of Rajendra Kumar Verma (dead) through LRS. and
others Vs. Lieutenant Governor (NCT of Delhi) and others (2011) 10 SCC
1, Hon'ble Supreme Court has given guidance in paras 183 to 185, which are

reproduced as under for ready reference :-

183. It is well settled by a catena of decisions of this Court that
while considering the case of an officer as to whether he should
be continued in service or compulsorily retired, his entire service
record upto that date on which consideration is made has to be
taken into account. What weight should be attached to earlier
entries as compared to recent entries is a matter of evaluation,
but there is no manner of doubt that consideration has to be of
the entire service record. The fact that an officer, after an earlier
adverse entry, was promoted does not wipe out earlier adverse
entry at all. It would be wrong to contend that merely for the
reason that after an earlier adverse entry an officer was promoted
that by itself would preclude the authority from considering the
earlier adverse entry. When the law says that the entire service
record has to be taken into consideration, the earlier adverse
entry, which forms a part of the service record, would also be
relevant irrespective of the fact whether officer concerned was
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promoted to higher position or whether he was granted certain
benefits like increments etc.

184. Therefore, this Court in State of Orissa v. Ram Chandra
Das, (1996) 5 SCC 331, observed as under in paragraph 7 of the
reported decision :-

"7. ... 1t is settled law that the Government is required
to consider the entire record of service. .... We find
that selfsame material after promotion may not be
taken into consideration only to deny him further
promotion, if any. But that material undoubtedly
would be available to the Government to consider the
overall expediency or necessity to continue the
government servant in service after he attained the
required length of service or qualified period of
service for pension."

185. Thus the respondent High Court was justified in taking into
consideration adverse ACRs reflecting on integrity of Mr. M.S.
Rohilla for the years 1993, 1994 and 2000 while considering the
question whether it was expedient to continue him in service on
his attaining the age of 50 years. Similarly, insofar as appellant
Mr. P.D. Gupta is concerned, for two years, that is 1994 and
again in 1995 his ACRs were C "Integrity Doubtful" and again in
the year 2000, the position was the same. Further, for two years,
1.e., 1994 and 1995 his ACRs "C Integrity Doubtful" were upheld
by the Division Bench of the High Court against which his
Special Leave Petition was dismissed.

27. In view of above discussion and on perusal of the entire service record,
it appears that both the petitioners/employees were dead wood which was
ascertained by the scrutiny committee after taking into account the
performance of both the employees holistically and the committee was not
dependent upon the ACRs of the petitioners but after assessment of over all
performance on various parameters, the committee came to the conclusion of
giving them compulsory retirement. Said consideration can not be entertained

in the writ proceeding under Article 226 of Constitution, which is


https://indiankanoon.org/doc/124032/
https://indiankanoon.org/doc/124032/
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discretionary in nature and if the assessment is scrutinized like an appellate
authority, then this Court in writ jurisdiction may enter into arena of
subjectivity and travel beyond objective considerations.
28.  After going through the record produced by the appellant GDA and the
proceedings undertaken by the GDA, it appears that order of compulsory
retirement was just and proper. In fact, no plea of malafide is being alleged in
specific terms. Only alleged procedural irregularities were pointed out.
29. In administrative arena, it is always decision making process which is
to be seen and not the decision itself as mandated in the case of Union of
India and another v. K.G. Soni, (2006) 6 SCC 794, wherein Apex Court
observed as under :-
“14. The common thread running through in all these decisions
is that the court should not interfere with the administrator's
decision unless it was illogical or suffers from procedural
impropriety or was shocking to the conscience of the court, in the
sense that it was in defiance of logic or moral standards. In view
of what has been stated in Wednesbury case [Associated
Provincial Picture Houses Ltd. v. Wednesbury Corpn., (1948) 1
KB 223] the court would not go into the correctness of the
choice made by the administrator open to him and the court
should not substitute its decision to that of the administrator. The
scope of judicial review is limited to the deficiency in the
decision-making process and not the decision.”
30. Here, once the authority scrutinized record of several employees and
found some of them as persons to be retired compulsorily, then it appears that

no case for interference is made out. Learned writ court glossed over all these

aspects and entered into the arena of subjectivity.
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31. Resultantly, both the appeals stand allowed and the impugned orders
dated 17.02.2023 (passed in Writ Petition No.18181/2029) and dt.19.07.2023
(passed in Writ Petition No.17774/2019) are set side. The order passed by the
authority, whereby petitioners got compulsorily retired stands affirmed. The
respondents/employees Hari Krishna Sharma (now dead) and Sohanlal Arya
(petitioners in writ petitions) are treated to be compulsorily retired. Appellant

GDA to proceed accordingly.

(ANAND PATHAK) (HIRDESH)
JUDGE JUDGE
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