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Heard on I.A.No.6735/2023, an application for condonation of delay in

filing W.A.No.1105/2023.

2. As per office note, said appeal is barred by 69 days.

3. For the reasons mentioned in the application, same is allowed. Delay in

filing W.A.No.1105/2023 is hereby condoned.

4. Heard on merits.

5. Regard being had to similitude of the dispute, both the writ appeals are

heard analogously and decided by a common order.  

6. Writ Appeal Nos.1105/2023 and 1308/2023 have been preferred by

the appellants – Gwalior Development Authority under Section 2(1) of the

Madhya  Pradesh  Uchcha  Nyayalaya  (Khand  Nyaypeeth  Ko  Appeal)

Adhiniyam, 2005 being  aggrieved by the orders dated 17.02.2023 (passed in

Writ  Petition  No.18181/2019)  and  dt.19.07.2023  (passed  in  Writ  Petition

No.17774/2019), by which learned Writ Court allowed both the writ petitions

and set aside the impugned order of compulsory retirement of the petitioners

dt.20.08.2019. 

7. Precisely stated, facts of the case are that Sohanlal Arya (Petitioner in

W.P.No.18181/2019) was initially appointed as Copyist on 09.01.1984 as

daily wager for 84 days. Thereafter, he was promoted as Lower Division

Clerk on 23.03.1984. As per the service record of the petitioner, his date of

birth is 30th September 1958 and by virtue of the same the petitioner was

due to retire in the month of September 2020. During the service tenure of
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the petitioner, he was promoted from the post of Assistant Grade- III to

Assistant Grade – II vide order dated 4.3.2014.  

8. Hari  Krishna  Sharma  (now  dead)  (petitioner  in  W.P.

No.17714/2019) was initially appointed on the post of Lower Division  Clerk

on 22.12.1988. As per the service record of the petitioner, his date of birth

is  1st July  1958  and  by  virtue  of  the  same  the  date  of  retirement  of

petitioner was 30.06.2020. Petitioner was given first time bound promotion

on 13.05.2008, second time bound promotion  on 01.05.2010. He has also

been granted grade pay on 6.10.2018.

9. A policy  was  formulated  by  the  State  Government  through  its

General Administration Department on 6th of July 2019 for retirement of

employees after scrutiny of their performance/suitability on completion of

20 years and on attaining the age of 50 years.  In view of the aforesaid

policy and relying on sub-rule 2 (ka) and (kha) of Rule 56 of Fundamental

Rules, the Chief Executive Officer of the Gwalior Development Authority

vide order dt.20.08.2019 issued directions to retire compulsorily both the

petitioners with immediate effect  on payment of salary of  three months

alleging it to be in the public interest. Being aggrieved by the aforesaid

order, petitioner Hari Krishna Sharma filed W.P.No. 17774/2019, whereas

petitioner Sohanlal Aaya filed W.P.No.18181/2019 before the learned Writ

Court.
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10. Submission  of  both  the  petitioners  before  the  writ  court  was  that

impugned order  whereby the petitioners  have  been retired compulsorily  is

illegal  and  arbitrary  as  the  entire  service  record  of  the  petitioners  is

unblemished  and  excellent.  Petitioners  have  been  given  promotion/time

bound promotion from time to time and there is no communication of adverse

ACRs to the petitioners.  It was further submitted that entire ACRs of the

petitioners were not available before the scrutiny committee and only on

the basis of presumption, decision has been taken to retire the petitioners

compulsorily, which is not only bad in law but is colourable exercise of

powers which is contrary to the Rules of 1976.   

11. In reply, the submission of respondent GDA (appellants herein) before

the Writ Court was that before passing the impugned order of compulsory

retirement,  entire  procedure  as  prescribed  in  F.R.  56  (2)  (a)  and  (b)  and

circular dt.06.07.2019 has been followed. After assessing the service record of

various employees of  different  cadres,  who have completed the age of  50

years  or  20  years  of  service  and  were  failed  to  perform their  duties,  the

scrutiny committee recommended names of various employees including the

petitioners for compulsory retirement. It was necessary to chop off the dead

wood for the better administration and in consequence thereof petitioners

were compulsorily retired. There is no illegality or arbitrariness  in passing

the impugned order. 
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12. After hearing the rival submissions, writ court allowed both the writ

petitions and set aside the order of compulsory retirement dt.20.04.2019 and

both the petitioners were held to be entitled for the payment of salary for the

aforesaid period so also for the other benefit which could have accrued during

the aforesaid period. Hence, the appellant GDA is before this Court.

13. Learned counsel for the appellant GDA submitted that before passing

the  order  of  compulsory  retirement  as  per  F.R.  56  (2)  (a)  and  (b),  entire

procedure  has  been  followed  in  view  of  circular  dt.06.07.2019.  Order  of

compulsory retirement is in public interest and cannot be challenged under the

writ jurisdiction as it is not a stigmatic order. Rule 58 of the MP Development

Authority Service (Officers and Servant) Rules, 1987 provides appeal against

impugned order but without availing the alternative remedy, writ petition has

been filed, which is not maintainable. All these facts have not been considered

properly by the learned Writ Court while passing the impugned orders.   

14. Learned counsel for the respondents supported the impugned orders

passed by the writ court and prayed for dismissal of both the appeals.

15. Heard learned counsel for the parties at length and perused the record. 

16. This is a case where respondents in both the cases (employees of the

appellant GDA) have been retired compulsorily.

17. Grievance  of  the  respondents/employees  was that  their  case  has  not

been assessed properly by the authority and the authority did not follow the

circulars  issued by the State  Govt.  from time to time.  One argument  was
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raised by the petitioners in the  writ petition that they were having less than

one  year  to  retire  and  therefore,  they  could  not  have  been  retired

compulsorily.

18. It appears that as per Fundamental Rule 56 (2)(a) & (b), if an employee

completes twenty years' of service or 50 years of his age and found to be a

dead wood and is not an asset to the institution, may be compulsorily retired.

It is to be borne in mind that compulsory retirement is not to be treated as a

punishment.  It  is  a  method  by  which  a  person  if  he  is  not  contributing

meaningfully  and  effectively  to  the  cause  of  the  institution  where  he  is

serving, then he can be retired not as punishment but on the ground that he is

not an asset to the department. From this perspective, whole dispute is to be

seen.

19. In  the  instant  case,  a  committee,  which  was  constituted  by  the

Chairman,  considered the  case  of  petitioner  Harikrishna  Sharma,  Assistant

Grade  III  (W.P.No.17774/2019)  and  Sohanlal  Arya,  Assistant  Grade  III

(W.P.No.18181/2019)  and  thereafter  came  to  the  conclusion  in  following

manner :-

1 शश्री हररीकक ष ष्‍ण शररर,
सहरयक वरर-३ 

1-  ववरत 5  वरर्षों कके रगोपनश्रीय प्रततवकेदननों कर अवलगोकन ककयर ।
दगो वरर कके रगोपनश्रीय प्रततवकेदन रम वरर्गीकरष्‍ण 'क'  परयर रयर तथर
तश्रीन वरर कके रगोपनश्रीय प्रततवकेदन उनकके दवररर भरकर प्रस तसत नहरीह
ककए हह जजिससके स पष ष्‍ट हहै कक करयर कके आकलन सके बचनके कर
प्रयरस ककयर हहै।
2-  उनकके प्रभरररी अधधिकरररी कके रत कके आधिरर पर करयर दक्षतर
उपयसक त नहरीह परई रई।
3-  रबन,  धिगोखरधिडश्री कके सहबहधि रम करयररलयश्रीन अभभलकेखनों कके
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अनससरर भशक्षक रकह तनरररष्‍ण सहकरररी सभरतत,  ग वरभलयर रकह
तनरररष्‍ण सभरतत,  अहककत रकह तनरररष्‍ण सभरतत सभरतत ककी नस तश्री
रसर हगोनके कके सहबहधि रके करयररलयश्रीन पत्र क्रररहक 3543  ददनरहक
19.9.18  दवररर आरगोप पत्र जिरररी ककयके रयके हह तथर ववभररश्रीय
जिरहच प्रस तरववत हहै तथर एफ.आई.आर. दजिर ककी करयरवरहरी ककी रई
हहै।
4-  उनकके दवररर प्रततददन करयर ककी सरश्रीक्षर,  उनकके प्रभरर रम
अभभलकेखनों सके ककी रई। करयर तनपष्‍टरनके ककी रतत अत यधधिक धिश्रीरश्री
हहै। इनककी करयर क्षरतर भश्री उपयसक त नहरीह हहै।

2 शश्री सगोहनलरल आयर,
सहरयक वरर-२

1-  ववरत 5  वरर्षों कके रगोपनश्रीय प्रततवकेदन इनकके दवररर भरकर
प्रस तसत नहरीह ककए रए हहै। जजिससके करयर कके आहकलन सके बचनके कर
प्रयरस ककयर हहै। इससके उनकके पपॉच वरर कके रगोपनश्रीय प्रततवकेदन
प्ररप त न हगोनके सके करयर ककी उपयसक ततर सहदकेहजिनक हहै।
2-  प्रभरररी अधधिकरररी कके रत कके आधिरर पर इनककी करयर दक्षतर,
करयर क्षरतर बबल कस ल उपयसक त नहरीह हहै।
3-  उनकके दवररर प्रततददन करयर ककी सरश्रीक्षर,  उनकके प्रभरर रम
अभभलकेखनों सके ककी रई। करयर तनपष्‍टरनके ककी रतत अत यधधिक धिश्रीरश्री
हहै। इनककी करयर क्षरतर उपयसक त नहरीह हहै।

20. Perusal of the work appraisal of both the petitioners indicate that they

were  deliberately  trying  to  evade  their  assessment  by  way  of  annual

confidential report. For the last five years, they avoided this. In fact, petitioner

Harikrishna  Sharma  faced  FIR  also  for  the  offence  of  cheating  and

embezzlement  of  public  money,  which appears  to  be  a  serious  allegation.

ACRs of Harikrishna Sharma for two years are marked as “Ka”. On perusal of

the  said  ACRs,  it  appears  that  his  work  was  average  and  no  distinctive

performance  was  referred  by  the  assessing  authority  to  bring  home  the

analogy that he was a good employee. 
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21. So far as circular dt.22.08.2000, as relied upon by the petitioners, is

concerned,  said  circular  prescribe  parameters  for  compulsory  retirement.

Same are reproduced as under :-

1. छछानबबीन कर अननवछारर्य ससेवछाननववतत्ति कसे ललिरसे ननरछार्यररत मछानदण ण-

50  वरर ककी आयस और अथवर 20  वरर ककी सकेवर पपष्‍णर करनके वरलके

शरसककीय सकेवकनों कके भलयके रपलभपत तनयर 56  एवह रध यप्रदकेश भसववल सकेवर

(पमशन) तनयर, 1976 कके तनयर 42 कके अधिश्रीन छरनबश्रीन करतके सरय अतनवरयर

सकेवरतनवकत करनके कके भलयके तनम नरनससरर दकेखर जिरयके-

(1) ईररनदरररी तथर सत यतनष षर सहदकेहजिनक हगोनर। (इस हकेतस सहबहधधित

शरसककीय सकेवक कर सहपपष्‍णर अभभलकेख दकेखर जिरकर अनसशहसर ककी जिरए।)

(2) शरररीररक क्षरतर रम करश्री।

(3) ख यरतत एवह करयरक्षरतर कर रपल यरहकन सहबहधधित शरसककीय सकेवक कके

सकेवरकरल कके सम पपष्‍णर अभभलकेखनों कके आधिरर पर ककयर जिरयके। यह

आवश यक नहरीह हहै कक प्रत यकेक प्रततकप ल अभ यसजकत जजिसके प्रततकप ल

अभ यसजकत ककी सहजर दरी जिर सकतश्री हहै, शरसककीय सकेवक कगो सहसपधचत ककी

रई हगो। 

(ररज य शरसन,  उ.प्र.  एवह अन य ववरूदधि बबहरररी लरल, 1994 ककी भसववल

अपश्रील क्रररहक 6307 (ए आई आर 1995 ससप्रश्रीर कगोष्‍टर 1161)

(4) सम पपष्‍णर सकेवरकरल कके अभभलकेखनों कर सरग्र रपल यरहकन “अच छर (ख)”

शकेष्‍णश्री सके कर हगोनर। इसकके सरथ यह भश्री दकेखर जिरवके कक शरसककीय

सकेवक ककी करयरक्षरतर रम हगोनर। इसकके सरथ यह भश्री दकेखर जिरवके कक

शरसककीय सकेवक ककी करयरक्षरतर रम धरररवष्‍ट तगो नहरीह आ रहरी हहै।

ववशकेरकर वपछलके 5 वरर्षों कके करयर कर स तर घष्‍ट तगो नहरीह रहर हहै। 
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22. At the same time, Clause 5 of the aforesaid circular indicates that all the

parameters are not required to be fulfilled. In the opinion of the committee if

any  one parameter is sufficient to retire the employee compulsorily in public

interest, then said decision can be taken. Relevant Clause 5 are reproduced as

under :- 

5.  यह स पष ष्‍ट ककयर जिरतर हहै कक तनधिररररत ररपदण णनों रम सके सभश्री ररपदण णनों

ककी पपततर हगोनर आवश यक नहरीह हहै। सभरतत ककी ररय रम यदद ककसश्री एक

ररपदण ण कके आधिरर लगोक दहत रम शरसककीय सकेवक ककी अतनवरयर सकेवरतनवकवत

ककी जिरनर औधचतयपपष्‍णर हगो तगो तदनससरर भश्री करयरवरहरी ककी जिर सकतश्री हहै।

रसख य उददकेश य यह पररीक्षष्‍ण करनर हहै कक सहबहधधित शरसककीय सकेवक जिनदहत

रम शरसककीय सकेवर रम तनरन तर रखनके यगोग य हहै अथवर नहरीह। 

23. Therefore, it is not a case that only ACRs of the petitioners were not

available but looking to the fact that petitioner Harikrishna Sharma was casual

in his working approach and was in habit in taking leave every now and then,

which is a part of reply/submission as well as record, and also looking to the

status of the petitioners as dead wood, no other option was available with the

employer except to retire them compulsorily. It is to be kept in mind that they

are not being removed or dismissed. Therefore, scope of scrutiny in matters of

compulsory retirement in fact constricts because of nature of proceeding.

24. It  is  true  that  circular  dt.20.03.2003  contemplates  that  generally

government servants should not be retired compulsorily if they are left with

less than one year service for superannuation. But at the same time, it does not
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mandate compulsorily. In fact para 2 of the said circular, clarifies the position

and even waters down the provision of avoidance of compulsory retirement

when government employee is left with less than one year. Petitioner Sohan

Lal Arya had more than a year left for his retirement.  However, that provision

qualifies with word “generally” (सरररन यत:), therefore, it does not create a bar

absolutely about compulsory retirement of those employees, who were left

with  less  than  one  year  on  the  date  of  consideration  for  compulsory

retirement. Even otherwise, it is an executive piece of instruction and it is not

binding on the appellant/ GDA.

25. Hon'ble  Supreme  Court  in  the  case  of  Madhya  Pradesh  State

Cooperative  Dairy  Federation  Limited  and  Another  v.  Rajnesh  Kumar

Jamindar and others (2009) 15 SCC 221 has laid down the parameters and

same were reflected in para 47 of the said order. Para 47 of the aforesaid

judgment is reproduced as under for ready reference :-

47. The question came up for consideration before a Division
Bench of this Court in State of Gujarat v. Umedbhai M. Patel
[(2001) 3 SCC 314] wherein Balakrishnan, J.,  as the learned
Chief Justice then was, summarized the law, thus:

"11. The law relating to compulsory retirement has now
crystallised  into  definite  principles,  which  could  be
broadly summarised thus:

(i)  Whenever the services of  a public servant are no
longer useful to the general administration, the officer
can  be  compulsorily  retired  for  the  sake  of  public
interest.

(ii)  Ordinarily,  the order of compulsory retirement  is
not to be treated as a punishment coming under Article
311 of the Constitution.
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(iii) For better administration, it is necessary to chop
off dead wood, but the order of compulsory retirement
can  be  passed  after  having  due  regard  to  the  entire
service record of the officer. 

(iv)  Any  adverse  entries  made  in  the  confidential
record  shall  be  taken  note  of  and  be  given  due
weightage in passing such order. 

(v)  Even uncommunicated  entries  in  the  confidential
record can also be taken into consideration. 

(vi)  The order of compulsory retirement shall  not be
passed  as  a  short  cut  to  avoid  departmental  enquiry
when such course is more desirable. 

(vii)  If  the  officer  was  given  a  promotion  despite
adverse entries made in the confidential record, that is
a fact in favour of the officer. 

(viii) Compulsory retirement shall not be imposed as a
punitive measure."

26. Even in the case of Rajendra Kumar Verma (dead) through LRS. and

others Vs. Lieutenant Governor (NCT of Delhi) and others (2011) 10 SCC

1, Hon'ble Supreme Court has given guidance in paras 183 to 185, which are

reproduced as under for ready reference :-

183.   It is well settled by a catena of decisions of this Court that
while considering the case of an officer as to whether he should
be continued in service or compulsorily retired, his entire service
record upto that date on which consideration is made has to be
taken into account.  What weight should be attached to earlier
entries as compared to recent entries is a matter of evaluation,
but there is no manner of doubt that consideration has to be of
the entire service record. The fact that an officer, after an earlier
adverse entry, was promoted does not wipe out earlier adverse
entry at all. It would be wrong to contend that merely for the
reason that after an earlier adverse entry an officer was promoted
that by itself would preclude the authority from considering the
earlier adverse entry. When the law says that the entire service
record  has  to  be  taken  into  consideration,  the  earlier  adverse
entry, which forms a part of the service record, would also be
relevant irrespective of the fact whether officer concerned was
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promoted to higher position or whether he was granted certain
benefits like increments etc.

184. Therefore, this Court in State of Orissa v. Ram Chandra
Das, (1996) 5 SCC 331, observed as under in paragraph 7 of  the
reported decision :-

"7. ... it is settled law that the Government is required
to consider the entire record of service. .... We find
that  selfsame material  after  promotion may  not  be
taken  into  consideration  only  to  deny  him further
promotion,  if  any.  But  that  material  undoubtedly
would be available to the Government to consider the
overall  expediency  or  necessity  to  continue  the
government servant in service after  he attained the
required  length  of  service  or  qualified  period  of
service for pension."

185. Thus the respondent High Court was justified in taking into
consideration adverse ACRs reflecting on integrity of Mr. M.S.
Rohilla for the years 1993, 1994 and 2000 while considering the
question whether it was expedient to continue him in service on
his attaining the age of 50 years. Similarly, insofar as appellant
Mr.  P.D.  Gupta is  concerned,  for  two years,  that  is  1994 and
again in 1995 his ACRs were C "Integrity Doubtful" and again in
the year 2000, the position was the same. Further, for two years,
i.e., 1994 and 1995 his ACRs "C Integrity Doubtful" were upheld
by  the  Division  Bench  of  the  High  Court  against  which  his
Special Leave Petition was dismissed.

27. In view of above discussion and on perusal of the entire service record,

it  appears  that  both the petitioners/employees were dead wood which was

ascertained  by  the  scrutiny  committee  after  taking  into  account  the

performance of both the employees holistically and the committee was not

dependent upon the ACRs of the petitioners but after assessment of over all

performance on various parameters, the committee came to the conclusion of

giving them compulsory retirement. Said consideration can not be entertained

in  the  writ  proceeding  under  Article  226  of  Constitution,  which  is

https://indiankanoon.org/doc/124032/
https://indiankanoon.org/doc/124032/
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discretionary in nature and if the assessment is scrutinized like an appellate

authority,  then  this  Court  in  writ  jurisdiction  may  enter  into  arena  of

subjectivity and travel beyond objective considerations. 

28. After going through the record produced by the appellant GDA and the

proceedings  undertaken  by the  GDA,  it  appears  that  order  of  compulsory

retirement was just and proper. In fact, no plea of malafide is being alleged in

specific terms. Only alleged procedural irregularities were pointed out. 

29. In administrative arena, it is always decision making process which is

to be seen and not the decision itself as mandated in the case of Union of

India and another v.  K.G. Soni,  (2006) 6 SCC 794,  wherein Apex Court

observed as under :-

“14. The common thread running through in all these decisions
is  that  the  court  should  not  interfere  with  the  administrator's
decision  unless  it  was  illogical  or  suffers  from  procedural
impropriety or was shocking to the conscience of the court, in the
sense that it was in defiance of logic or moral standards. In view
of  what  has  been  stated  in  Wednesbury  case [Associated
Provincial Picture Houses Ltd. v. Wednesbury Corpn., (1948) 1
KB 223]  the   court  would  not  go  into  the  correctness  of  the
choice  made  by  the  administrator  open  to  him  and  the  court
should not substitute its decision to that of the administrator. The
scope  of  judicial  review  is  limited  to  the  deficiency  in  the
decision-making process and not the decision.”

30. Here, once the authority scrutinized record of several employees and

found some of them as persons to be retired compulsorily, then it appears that

no case for interference is made out. Learned writ court glossed over all these

aspects and entered into the arena of subjectivity.

https://indiankanoon.org/doc/788049/
https://indiankanoon.org/doc/788049/
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31. Resultantly, both the appeals stand  allowed and the impugned orders

dated 17.02.2023 (passed in Writ Petition No.18181/2029) and dt.19.07.2023

(passed in Writ Petition No.17774/2019) are set side. The order passed by the

authority, whereby petitioners got compulsorily retired stands affirmed. The

respondents/employees Hari Krishna Sharma (now dead) and Sohanlal Arya

(petitioners in writ petitions) are treated to be compulsorily retired. Appellant

GDA to proceed accordingly.

(ANAND PATHAK)                   (HIRDESH)
        JUDGE             JUDGE

SP
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