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IN THE HIGH COURT OF MADHYA PRADESH
AT GWALIOR
BEFORE

HON'BLE SHRI JUSTICE ASHISH SHROTI
WRIT PETITION No. 13328 of 2022
KULDEEP SINGH TOMAR

Versus

THE STATE OF M.P. & ORS.

Appearance:
Mr. Nirmal Sharma - Advocate for the petitioner.

Ms. Monica Mishra — Panel Lawyer for the respondents/State.

Whether approved for reporting: Yes/No.
Reserved for order on: 01/09/2025

ORDER
(Passed on 04/09/2025)
The petitioner has invoked Article 226 of the Constitution of India

challenging the order, dated 02.06.2022 (Annexure P/1), whereby he has

been dismissed from service exercising powers under Article 311(2) of

Constitution of Indian and regulation 221 of M.P. Police Regulations.

[2]. The facts necessary for decision of this case are that the petitioner
was appointed as Constable (GD) vide order, dated 31.05.2018
(Annexure P/2) and at the relevant time, he was posted at Police Line,
Gwalior. The appointment of the petitioner was on probation for a
period of two years. It is not in dispute that even though the initial
probation period of two years is over, the order of confirmation has not

yet been passed by the respondents.
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[3]. On 29.04.2022, one Smt. Ravita Vanshkar lodged an FIR against
the petitioner for offence punishable under Sections 376 of IPC &
Section 3(2)(v), 3(1)(w)(1) of The Scheduled Castes and the Scheduled
Tribes (Prevention of Atrocities) Act, 1989. Consequently, vide order,
dated 02.05.2022, (Annexure P/6) the petitioner was placed under
suspension. A preliminary enquiry was thereafter conducted by City

Superintendent of Police Murar, Gwalior.

[4]. Based upon the findings given in the preliminary enquiry report, a
show cause notice was issued to the petitioner on 24.05.2022 (Annexure
P/7). A perusal of show cause notice goes to show that the petitioner was
alleged to have committed grievous offence like rape against the
complainant and has thus violated the Police Service Conditions. It was
also alleged that the petitioner has exhibited indecent conduct before
public in general which has tarnished the image of police department. It
is further alleged in the show cause notice that his further continuance in
service is not in the interest of the police department because it will
adversely affect the employees particularly the women employees of the
police department. The action of dismissal from service under Article
311(2)(b) of Constitution of India was proposed against him. The
petitioner gave detailed reply to the show cause notice explaining the
circumstances in which the aforesaid criminal case was registered.
Immediately thereafter the impugned order was passed by respondent
no.3 thereby dismissing petitioner from service based upon the findings

recorded in the preliminary enquiry report as also the allegations made
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in the FIR. The petitioner is thus before this Court challenging the order,
dated 02.06.2022.

[S]. The learned counsel for the petitioner, challenging the impugned
order, submitted that the order of dismissal of service is stigmatic and
punitive and, therefore, could not have been passed without conducting
enquiry. It is his submission that the dismissal from service is a major
misconduct under The Madhya Pradesh Civil Services (Classification,
Control & Appeal) Rules, 1966 and, therefore, the punishment could not
have been imposed upon him without adopting the procedure under
Rule 14 of CCA Rules. He further submitted that the respondent no.3
erred in accepting the allegations made against the petitioner in FIR as
gospel truth and imposed punishment of dismissal from service without
realizing that there is no finding of guilt recorded against the petitioner
and even Challan was not filed before the Magistrate. The learned
counsel placed reliance upon the Apex Court judgment in the case of
Anoop Jaiswal Vs. Govt. of India & Anr. reported (1984)2 SCC 369
as also in the case of Dipti Prakash Banerjee Vs. Satyendra Nath
Bose National Centre For Basic Sciences, Culcutta & Ors. reported

in (1999)3 SCC 60.

[6]. Referring to the order passed by this Court in M.Cr.C. No.30166
of 2022, learned counsel for the petitioner submitted that the very
foundation of passing of the impugned order of dismissal from service
does not exist now inasmuch as it has been found that no offence has
been committed by the petitioner. He, therefore, submits that impugned

order is liable to be quashed on this ground also.
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[7]1. On the other hand, counsel for the respondents supported the
impugned order and submitted that the petitioner exhibited the act of
gross indiscipline which made him unbecoming of a member of
disciplined force. It is her submission that the petitioner since was on
probation, it was not incumbent upon the respondents to conduct
departmental enquiry. It is her submission that the petitioner has been
discharged simplicitor during the period of probation and the impugned
order is not stigmatic or punitive. The learned counsel further submitted
that the FIR has been registered against the petitioner for a serious
offence involving moral turpitude and because of the same, the
petitioner does not deserve to continue in police force. It is her further
submission that the act of petitioner has tarnished the image of police
department. The learned counsel placed reliance upon Apex Court
judgment in the case of Commissioner of Police, Delhi & Anr. Vs.
Dhaval Singh reported in 1999(1) SCC 246, Union of India & Ors.
Vs. Mahaveer Singhvi reported in (2010)8 SCC 220 .

[8]. During the pendency of this petition, the petitioner filed an
application (I.LA. No0.8295/2023) for taking additional facts and
documents on record being. The copy of order, dated 21.06.2023 passed
by this Court in M.Cr.C. No.30166 of 2022 has been brought on record
wherein this Court has quashed the FIR registered against the petitioner
which was the basis of dismissal of the petitioner. In the ultimate

paragraph, this Court held as under;

“In the present case as discussed above, since on the basis
of uncontroverted allegations made in the FIR do not
disclose the commission of any offence and make out a case
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against the accused, this Court is of the view that no
purpose will be served in proceeding with the matter
further. Consequently, the charge-sheet as well as
consequential criminal proceedings arising out of Crime
No.271 of 2022 registered at Police Station Gole Ka
Mandir, District Gwalior for offences punishable under
Sections 376 of IPC and Sections 3(2)(v) and 3(1)(w)(1) of
SC/ST Act are hereby quashed.”

[9]. The respondents have also filed an application (L.A.
No.12474/2024) for taking certain facts/documents on record.
Alongwith this application, the respondents have brought on record
another FIR registered against the petitioner on 02.12.2024 for offences
punishable under Section 75(2) of BNS and Section 7/8 of POCSO Act.
This FIR has been registered at the instance of a girl aged about 15
years. Referring to the aforesaid FIR, learned counsel for the
respondents submitted that the subsequent conduct of the petitioner
exhibits his criminal mentality and, therefore, no interference 1is

warranted by this Court in the present writ petition.
[10]. Considered the arguments and perused the record.

[11]. Admittedly, the impugned order of dismissal of service of the
petitioner has been passed without conducting any enquiry. The order
has been passed based upon the preliminary enquiry conducted by CSP
Murar, Gwalior as also based upon the allegations made against the
petitioner in FIR registered at the instance of Smt. Ravita Vanshkar. The

relevant paragraph of the impugned order is reproduced as under:
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[12]. It is thus not disputed that the impugned order has been passed
without conducting any enquiry and is based upon preliminary enquiry
conducted by CSP, Murara, Gwalior and the statement of complainant
given during investigation. The respondent no.3 has invoked provisions
of Article 311(2) of Constitution of India and Regulation 221 of M.P.
Police Regulation. The issue for consideration is as to whether the
impugned punishment order could have been passed without conducting

departmental enquiry or not?

[13]. This Court had an occasion to deal with the similar issue in the

case of Ravi Sharma (Deleted) Through Lrs (I) Smt. Aarti Sharma
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& Ors. Vs. The State of M.P. & Ors. (W.P. No.8489 of 2023) wherein
this Court did not approve the action taken in the similar manner against
the employee of the police department. Relevant portion of the said

judgment is reproduced hereunder;

“4, Thus, the impugned order of punishment is found to
have been passed without conducting the departmental
enquiry. Respondents have tried to justify their action by
invoking provision of Article 311 (2) of the Constitution of
India which provides that where the authority empower to
dismiss or remove a person or to reduce him in rank, is
satisfied that for some reason to be recorded by that
authority in writing, it is not reasonably practicable to hold
such enquiry, the incumbent can be dismissed or removed
or reduced in rank without conducting any enquiry. The
aforesaid provision of the Constitution of India is
apparently not attracted in the facts of the case inasmuch as
there was no impediment in conducting the departmental
enquiry against the petitioner. The language used in Article
311(2) is "It is not reasonably practicable to hold such
enquiry" would mean that conducting enquiry is not
possible. If the observations made by the Disciplinary
Authority in the impugned order is seen, it is the opinion of
the authority that enquiry is not required to be conducted. It
is not his finding that the enquiry is not possible. Thus,
apparently provisions of Article 311(2) of the Constitution
of India are not available with the respondents authorities to
pass the impugned order.”

[14]. Considering the aforesaid, the action of the respondent no.3 in
dismissing the petitioner without conducting departmental enquiry
solely taking shelter of Article 311(2)(b) of Constitution of India is not
sustainable in law. Likewise, Regulation 221 of Police Regulation only
prescribe penalties which can be imposed but does not authorize
respondent no.3 to inflict such punishment without conducting enquiry.
The impugned order passed by respondent no.3 without conducting

enquiry, based upon preliminary enquiry conducted by CSP and the

Signature-Not Verified

Signed by: VIPINKUMAR
AGRAHARI

Signing time:314/2025
6:53:10 PM



8 WP-13328-2022

statement of complainant given during investigation, is not sustainable

in law.

[15]. The learned counsel for the respondents tried to support the
impugned order by submitting that since the petitioner was a
probationer, the regular departmental enquiry was not required to be
conducted and the respondent no.3 was competent to discharge him
from service based upon the FIR registered. Therefore, the next issue for
consideration before this Court is as to whether impugned order is an
order of discharge simplicitor or is punitive/stigmatic and could have

been passed without conducting enquiry?

[16]. The extract of the impugned order is reproduced hereinabove
which goes to show that it is not an order of discharge simplicitor.
Various findings have been given in the order with regard to conduct of
the petitioner. The respondent no.3 has relied upon the preliminary
enquiry conducted by CSP Murar and has also referred to various
allegations made against the petitioner in the FIR. The observations
made in the impugned order go to show that the order is not discharge
simplicitor but is punitive and stigmatic. More so, the respondent no.3
has passed the impugned order invoking provisions of Article 311(2)(b)
of Constitution of India as also Regulation 221 of M.P. Police
Regulations which shows that the respondent no.2 never intended to
simply discharge the petitioner but the action has been taken against the

petitioner by way of punishment.

[17]. During the course of argument, the respondent's counsel tried to

justify the impugned action by stating it to be a discharge simplicitor.
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However, neither from the impugned order nor from the averments
made in the return filed by respondents, it appears to be an order of
discharge simiplicitor. For ready reference, the following averments

have been made in paragraphs 6.B & 6.D of the return:

“6.B That, the impugned order is stigmatic and full-
fledged enquiry is not required because there is no dispute
that the FIR has been registered and after considering the
statements of victim in the preliminary enquiry, the
conclusion has been drawn and, therefore, so also taking
into consideration that the petitioner was engaged in the
disciplinary force like Police, such conduct is not expected
from him and it also dent a image of Police in the general
public and, therefore, the impugned order has been rightly
passed by terminating the services of the petitioner
therefore, the judgment of Prakash Chandra Kein is not
applicable in the present facts and circumstances of the
case.

6.D That, there is no full-fledged enquiry as enshrined under
Rule of 14 of the M.P. CCA Rules, 1966 is required because
the FIR lodged is not disputed and since in the preliminary
enquiry it has also been gathered that the conduct and the
allegations made in the FIR have dented the reputation of
the Police and, therefore, the petitioner who was engaged on
probation, such conduct is not expected from the employee
who was engaged in the disciplinary force like Police
therefore, there is no violation of principles of natural
justice while passing the impugned order and the impugned
order has been rightly passed within the four corners of
Police Regulation as well as CCA rules.”

[18]. Considering the aforesaid averments made in the return, there is
no iota of doubt that the impugned action has been taken against the
petitioner by way of punishment. The order is found to be stigmatic and

punitive in nature.

[19]. At this stage, it is profitable to refer to various decisions cited by

learned counsel for the parties.
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[20]. The learned counsel for the petitioner placed reliance upon the
Apex Court judgment in the case of Anoop Jaiswal (supra). The Apex
Court held in paragraph 12, 13 & 15 as under;

“12. It is, therefore, now well settled that where the form of
the order is merely a camouflage for an order of dismissal
for misconduct it is always open to the court before which
the order is challenged to go behind the form and ascertain
the true character of the order. If the court holds that the
order though in the form is merely a determination of
employment is in reality a cloak for an order of punishment,
the court would not be debarred, merely because of the form
of the order, in giving effect to the rights conferred by law
upon the employee.

13. In the instant case, the period of probation had not yet
been over. The impugned order of discharge was passed in
the middle of the probationary period. An explanation was
called for from the appellant regarding the alleged act of
indiscipline, namely, arriving late at the gymnasium and
acting as one of the ringleaders on the occasion and his
explanation was obtained. Similar explanations were called
for from other probationers and enquiries were made behind
the back of the appellant. Only the case of the appellant was
dealt with severely in the end. The cases of other
probationers who were also considered to be ringleaders
were not seriously taken note of. Even though the order of
discharge may be non-committal, it cannot stand alone.
Though the noting in the file of the Government may be
irrelevant, the cause for the order cannot be ignored. The
recommendation of the Director which is the basis or
foundation for the order should be read along with the order
for the purpose of determining its true character. If on
reading the two together the Court reaches the conclusion
that the alleged act of misconduct was the cause of the order
and that but for that incident it would not have been passed
then it is inevitable that the order of discharge should fall to
the ground as the appellant has not been afforded a
reasonable opportunity to defend himself as provided in
Article 311(2) of the Constitution.

fekk fekk fekk

15. A narration of the facts of the case leaves no doubt that
the alleged act of misconduct on June 22, 1981 was the real
foundation for the action taken against the appellant and that
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the other instances stated in the course of the counter-
affidavit are mere allegations which are put forward only for
purposes of strengthening the defence which is otherwise
very weak. The case is one which attracted Article 311(2) of
the Constitution as the impugned order amounts to a
termination of service by way of punishment and an enquiry
should have been held in accordance with the said
constitutional provision. That admittedly having not been
done, the impugned order is liable to be struck down. We
accordingly set aside the judgment of the High Court and
the impugned order dated November 9, 1981 discharging
the appellant from service. The appellant should now be
reinstated in service with the same rank and seniority he was
entitled to before the impugned order was passed as if it had
not been passed at all. He is also entitled to all consequential
benefits including the appropriate year of allotment and the
arrears of salary and allowances upto the date of his
reinstatement. The appeal is accordingly allowed.”

[21]. Justice Krisha Iyer has dealt with the similar issue in the case of
Samsher Singh Vs. State of Punjab reported in (1974)2 SCC 831
wherein, it has been held in paragraph 160, 161 as under;

160. Thus we see how membranous distinctions have been
evolved between an enquiry merely to ascertain
unsuitability and one held to punish the delinquent — too
impractical and uncertain, particularly when we remember
that the machinery to apply this delicate test is the
administrator, untrained in legal nuances. The impact on the
‘fired’ individual, be it termination of probation or removal
from service, is often the same. Referring to the anomaly of
the object of inquiry test, Dr Tripathi has pointed out

“The ‘object of inquiry’ rule discourages this fair
procedure and the impulse of justice behind it by
insisting that the order setting up the inquiry will be
judicially scrutinised for the purpose of ascertaining
the object of the inquiry.”

Again, could it be that if you summarily pack off a
probationer, the order is judicially unscrutable and immune?
If you conscientiously seek to satisfy yourself about
allegations by some sort of enquiry you get caught in the
coils of law, however, harmlessly the order may be phrased.
And so, this sphinx-complex has had to give way in later
cases. In some cases the rule of guidance has been stated to
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be ‘the substance of the matter’ and the ‘foundation’ of the
order. When does ‘motive’ trespass into ‘foundation’? When
do we lift the veil of ‘form’ to touch the ‘substance’? When
the Court says so. These ‘Freudian’ frontiers obviously fail
in the work-a-day world and Dr Tripathi's observations in
this context are not without force. He says:

“As already explained, in a situation where the order
of termination purports to be a mere order of
discharge without stating the stigmatizing results of
the departmental enquiry a search for the ‘substance
of the matter’ will be indistinguishable from a search
for the motive (real, unrevealed object) of the order.

Failure to appreciate this relationship between motive (the
real, but unrevealed object) and form (the apparent, or
officially revealed object) in the present context has led to
an unreal interplay of words and phrases wherein symbols
like ‘motive’, ‘substance’, ‘form’ or ‘direct’ parade in
different combinations without communicating precise
situations or entities in the world of facts.

161. The need, in this branch of jurisprudence, is not so
much to reach perfect justice but to lay down a plain test
which the administrator and civil servant can understand
without subtlety and apply without difficulty. After all,
between ‘unsuitability’ and ‘misconduct’, ‘thin partitions do
their bounds divide’. And, over the years, in the rulings of
this Court, the accent has shifted, the canons have varied
and predictability has proved difficult because the play of
legal light and shade has been baffling. The learned Chief
Justice has, in his judgment, tackled this problem and
explained the rule which must govern the determination of
the question as to when termination of service of a
probationer can be said to amount to discharge simpliciter
and when it can be said to amount to punishment so as to
attract the inhibition of Article 311. We are in agreement
with what the learned Chief Justice has said in this
connection. So far as the present case is concerned, it is
clear on the facts set out in the judgment of the learned
Chief Justice that there is breach of the requirements of
Rule 7 and the orders of termination passed against the
appellants are, on that account, liable to be quashed and set
aside.
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[22]. Further, the Apex Court in the case of Dipti Prakash Banerjee
(supra) has dealt with similar issue and has held in paragraph 21 as

under;

“21. If findings were arrived at in an enquiry as to
misconduct, behind the back of the officer or without a
regular departmental enquiry, the simple order of
termination is to be treated as “founded” on the allegations
and will be bad. But if the enquiry was not held, no
findings were arrived at and the employer was not inclined
to conduct an enquiry but, at the same time, he did not want
to continue the employee against whom there were
complaints, it would only be a case of motive and the order
would not be bad. Similar is the position if the employer
did not want to enquire into the truth of the allegations
because of delay in regular departmental proceedings or he
was doubtful about securing adequate evidence. In such a
circumstance, the allegations would be a motive and not the
foundation and the simple order of termination would be
valid.”

[23]. A bare reading of aforesaid legal proposition goes to show that if
the foundation of passing the order is misconduct allegedly conducted
by employee, the order is vitiated for want of regular departmental
enquiry. In the facts of this case, there is not even a contest on this issue
that the allegations made against petitioner are the foundation for
passing impugned order. Therefore, in absence of petitioner's conviction
in the criminal case and for want of departmental enquiry, the impugned

order cannot sustain judicial scrutiny.

[24]. The learned counsel for the respondents placed reliance upon the
judgment of the Apex Court in the case of Commissioner of Police,
Delhi & Anr. Vs. Dhaval Singh reported in 1999 (1) SCC 246. This
was a case of suppression of information regarding criminal antecedents

at the time of recruitment and, therefore, would not have any
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applicability in the facts of the present case. She also placed reliance
upon the Apex Court judgment in the case of Union of India & Ors.
Vs. Mahaveer Singhvi reported in (2010)8 SCC 220 wherein, it was
held by the Apex Court that satisfaction of the employer regarding
suitability of the probationer to continue in service is subjective. There
cannot be any doubt with regard to aforesaid legal proposition.
Likewise, in the case of State of U.P. vs. Shyam Lal Sharma reported
in (1971)2 SCC 514, the Hon'ble Apex Court has explained the
distinction between a stigmatic and non-stigmatic order of compulsory
retirement. However, as has been observed hereinabove, since the action
taken against the petitioner has been found to be stigmatic and punitive,

the ratio of these judgments is of no help to the respondents.

[25]. At this stage it is profitable to mention here that the FIR registered
against the petitioner was the very foundation of impugned action taken
against him. The said FIR has already been quashed by this Court
holding that no offence, as alleged, has been committed by the
petitioner. Therefore, on this ground also, the impugned action taken by

respondent no.3 is liable to be quashed.

[26]. The learned respondents’ counsel pointed out that during
pendency of this petition, another FIR has been registered against the
petitioner for offences punishable under POCSO and BNS. The
petitioner’s counsel in response, submitted that this FIR is also
registered at the behest of Smt. Ravita Vanshkar inasmuch as the
complainant of this FIR is close relative of Smt. Ravita Vanshkar. There

i1s no such material available on record to support this contention of
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petitioner’s counsel. However, the subsequent FIR would not have any
relevance for adjudicating the validity of impugned order inasmuch as
the same is not the foundation for passing of the same. Moreso, as of
yet, it is only an allegation against the petitioner and there is no finding
of guilt recorded against the petitioner. In future, if any finding of guilt
is recorded against the petitioner, the respondents are at liberty to take

action in accordance with law.

[27]. In view of the discussion made above, this Court is of the
considered opinion that impugned order, dated 02.06.2022, (Annexure
P/1) 1s not sustainable in law and is liable to be and is accordingly
quashed. The respondents are accordingly directed to reinstate the

petitioner in service with all consequential benefits.

[28]. With the aforesaid, the petition stands allowed and disposed of.

(ASHISH SHROTI)
JUDGE
Vpn/ -
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