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IN THE HIGH COURT OF MADHYA PRADESH
AT GWALIOR

BEFORE

HON'BLE SHRI JUSTICE ASHISH SHROTI

WRIT PETITION No. 10849 of 2021 

SATENDRA PARMAR 

Versus 

THE STATE OF MADHYA PRADESH AND OTHERS

---------------------------------------------------------------------------------------------------------
Appearance: 

Shri B.P. Singh - Advocate for the petitioner. 

Shri N.K. Gupta - Govt. Advocate for the respondents/State.  

------------------------------------------------------------------------------------------
WITH  

WRIT PETITION No. 1069 of 2021 
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Versus 
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Shri N.K. Gupta - Govt. Advocate for the respondents/State. 

---------------------------------------------------------------------------------------------------------
WRIT PETITION No. 2417 of 2021 
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Versus 

THE STATE OF MADHYA PRADESH AND OTHERS
---------------------------------------------------------------------------------------------------------
Appearance: 

Shri B.P. Singh - Advocate for the petitioner. 

Shri N.K. Gupta - Govt. Advocate for the respondents/State.  
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---------------------------------------------------------------------------------------------------------
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Versus 
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---------------------------------------------------------------------------------------------------------
Appearance: 

Shri B.P. Singh - Advocate for the petitioner. 
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------------------------------------------------------------------------------------------
WRIT PETITION No. 3860 of 2021 

ANUJ SINGH TOMAR 
Versus 

THE STATE OF MADHYA PRADESH AND OTHERS
---------------------------------------------------------------------------------------------------------
Appearance: 

Shri B.P. Singh - Advocate for the petitioner. 

Shri N.K. Gupta - Govt. Advocate for the respondents/State.  

------------------------------------------------------------------------------------------
WRIT PETITION No. 3864 of 2021 

SMT. GUNJAN SHRIVASTAVA 
Versus 

THE STATE OF MADHYA PRADESH AND OTHERS

---------------------------------------------------------------------------------------------------------
Appearance: 

Shri B.P. Singh - Advocate for the petitioner. 

Shri N.K. Gupta - Govt. Advocate for the respondents/State.  



 NEUTRAL CITATION NO. 2025:MPHC-GWL:24621                     
                3

                          

------------------------------------------------------------------------------------------
WRIT PETITION No. 5102 of 2021

PRIYANKA BHOPATKAR 

Versus 

THE STATE OF MADHYA PRADESH AND OTHERS

---------------------------------------------------------------------------------------------------------
Appearance: 

Shri B.P. Singh - Advocate for the petitioner. 

Shri N.K. Gupta - Govt. Advocate for the respondents/State.  

------------------------------------------------------------------------------------------
WRIT PETITION No. 10848 of 2021 

SHANI RAJAK 
Versus 

THE STATE OF MADHYA PRADESH AND OTHERS
---------------------------------------------------------------------------------------------------------
Appearance: 

Shri B.P. Singh - Advocate for the petitioner. 

Shri N.K. Gupta - Govt. Advocate for the respondents/State.  

------------------------------------------------------------------------------------------
---------------------------------------------------------------------------------------------------------

Reserved on:            24/09/2025
Pronounced on :       08/10/2025

--------------------------------------------------------------------------------------------------------
O R D E R

   
The petitioners  have filed these writ  petitions,  invoking Article

226 of the  constitution of India,  challenging the order  whereby their

initial compassionate appointment order has been modified by inserting

a new condition that they would work on consolidated wages fixed by

Collector/Labour Commissioner and on successful completion of first

three years,  the  order  of  regularization  of  their  service  as  temporary

member of Work Charged and Contingency Fund Establishment shall be

passed  by  Competent  Authority.  Since,  all  these  writ  petitions  are
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similar on facts and question of law, therefore, they are being disposed

of by this common order. For convenience sake, the facts are taken from

W.P. No.1069 of 2021 filed by one Dinesh Upadhyay.

[2]. One late Shri Krishna Kumar Upadhyay was initially engaged on

daily  wages  in  respondent  Water  Resources  Department  in  the  year

1984.  Subsequently,  he  was  regularized  on  the  post  of  Electrician

Grade-III in work charged establishment vide order, dated 01.02.1990.

He died in harness on 08.11.2018 leaving behind him his widow, two

sons and a daughter. The petitioner is the son of deceased employee.

[3]. After  the  death  of  his  father,  the  petitioner  applied  for

compassionate appointment. His request was favorably considered and

vide  order,  dated  13.11.2019,  (Annexure  P/5),  he  was  appointed  on

compassionate grounds on the post of Unskilled Assistant in the Pay

Band  of  4440-7440  plus  GP of  Rs.1300.  The  petitioner  accordingly

joined and started working on the said post in the office of respondent

no.5. Pursuant to the order, dated 08.10.2020, passed by Engineer-in-

Chief, respondent no.2, the impugned order came to be passed by Chief

Engineer  (E/M),  the  respondent  no.3,  whereby  the  initial  order  of

compassionate appointment has been modified by inserting Clause 14 as

under:

“¿Ek/;izns'k 'kklu] lkekU; iz'kklu foHkkx ¿osru vk;ksx izdks"BÀ ds i=
dzekad  192@601@1@os-vk-iz-@84 Hkksiky fnukad  10  ebZ  1984  dh
df.Mdk&6 vuqlkj izFke rhu lky rd dysDVj@Jek;qDr  }kjk ?
kksf"kr nj ij fuf'pr osru ns; gksxk] ,oa mlds i'pkr rhu o"kZ dh
lsok vof/k lQyrkiwoZd iw.kZ djus ds i'pkr dk;kZy; eq[; vfHk;ark]
fo@;kW]¼fu;qfDrdrkZ vf/kdkjh½ }kjk dk;ZHkkfjr ,oa vkdfLedrk fuf/k ls
osru  ikus  okys  deZpkjh  lsok  dk  vLFkk;h  lnL;  ekU;  djrs  gq,s
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dk;ZHkkfjr  LFkkiuk  ds  **vdq'ky  lgk;d**  in  ij  fu;ekuqlkj
fu;fefrdj.k laca/kh vkns'k ìFkd ls tkjh fd;k tkosxkAÀ”

[4]. The petitioners are aggrieved by the insertion of this clause as a

condition of their appointment and have thus challenged the same in the

present writ petitions. This Court vide order, dated 20.01.2021, passed

the interim order  thereby directing  that  the  service  conditions of  the

petitioners shall not be changed. Thus, the impugned order has not been

given effect so far.

[5]. Challenging  the  impugned  orders  in  these  petitions,  learned

counsel  for  petitioners  submitted  that  no  condition,  as  directed  vide

impugned  order,  could  be  imposed  on  the  petitioners  in  case  of

compassionate  appointment  inasmuch  as  the  policy  for  grant  of

compassionate appointment issued vide circular, dated 29.09.2014, read

with circular, dated 31.08.2016, do not provide for any such condition. It

is  his  submission  that  the  matter  of  compassionate  appointment  is

governed  by  aforesaid  policy  and  no  condition  can  be  imposed  by

respondents which is not provided in the aforesaid policy.

[6]. The  learned  counsel  also  submitted  that  the  provisions  of

notification, dated 10.05.1984, have been wrongly applied in the present

case  inasmuch  as  the  said  notification  was  issued  providing  for

applicability of Revision of Pay Rules, 1984 to work charged employees

who came in work charged establishment from daily wage category. As

per  his  submission,  the  said  notification  was  issued  only  for  such

employees who are appointed in work charged establishment from daily

wages.  He  also  submitted  that  vide  another  notification,  dated
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15.12.1992, the notification, dated 10.05.1984, has been clarified stating

that the effect of notification, dated 10.05.1984, is only upto 31.12.1989.

[7]. The  learned  counsel  for  petitioners  also  placed  reliance  upon

Division  Bench  judgment  of  this  Court  in  the  case  of  Dharmendra

Kumar Tripathi  vs.  State of M.P. & Ors. passed in  W.A. No.977 of

2021 to  say  that  the  appointment  on  compassionate  grounds  can  be

made  only  on  regular  post  and,  insertion  of  condition,  as  done  by

respondents vide impugned order, is not permissible. It is his submission

that  inserting  aforesaid  condition  in  petitioners’ appointment  orders

would render their appointments temporary which is impermissible as

per  the  aforesaid  Division  Bench  judgment.  The  learned  counsel,

therefore, prayed for setting aside of impugned orders in all these cases.

[8]. On  the  other  hand,  the  learned  counsel  for  respondents/State

supported  the  impugned  order  and  submitted  that  notification,  dated

10.05.1984,  specifically  provided  for  appointment  on  consolidated

wages  fixed  by  Collector/Labour  Commissioner  for  three  years.

However, while issuing appointment order of petitioners, the same was

not  taken  note  of  and  as  soon  as  the  mistake  came  to  notice  of

respondent no.2, directions were issued for suitable modification of their

appointment orders. It is his submission that policy for compassionate

appointment only provide for relaxation from facing recruitment process

and  the  compassionate  appointee  cannot  seek  exemption  from other

conditions  which  are  mandatory  for  appointment  on  the  post.  The

learned counsel also submitted that the notification, dated 15.12.1992, is
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not attracted in the facts of the case. He thus prayed for dismissal of writ

petition.

[9]. Heard the arguments and perused the records.

[10]. Based  upon  submissions  made  by  counsel  for  both  the  sides,

following issues arises for consideration:

i.  Whether  the  provisions  of  circular,  dated
10.05.1984, (Annexure P/8) are confined only upto
31.12.1989  or  the  same  are  applicable  for  future
appointment  in  work  charged  &  contingency
establishment for all times to come ?

ii.  Whether  the  petitioner,  being a  compassionate
appointee,  is  exempted  from  applicability  of
provisions of notification, dated 10.05.1984 ?

iii.  Whether insertion of condition vide impugned
order,  dated  29.12.2020,  (Annexure  P/8)  is
impermissible and is bad in law ?

Issue No.i  :

[11]. The  notification  no.192/601/1/व�.अ.प./84,  dated  10.05.1984,

(Annexure P/8) was issued by General Administration Department of

State of Madhya Pradesh issuing instructions in relation to employees

getting  salary  from  work  charged  and  contingency  fund  and  for

providing them revised pay-scale as per Choudhary Pay Commission

recommendations.  Clause  4  to  6  being  relevant  for  the  present

discussion, are reproduced hereunder:

“4- Hkfo"; esa bl lsok ds deZpkfj;ksa dh Hkjrh ftyk Lrj p;u lfefr
}kjk  dh  tk;A  ftyk  Lrj  p;u  lfefr  dk  v/;{k]  dysDVj  ;k
muds }kjk  euksuhr ofj"B fMIVh dysDVj gksxk  rFkk  ftyk jkstxkj
vf/kdkjh mldk lfpo gksxkA ;g lfefr flapkbZ foHkkx] yksd fuekZ.k
foHkkx ,oa yksd LokLF; ;kaf=dh foHkkxksa ds dk;Zikyu bathfu;jksa dks
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lnL; cukdj vkSj ;fn vko';d gks rks vU; foHkkxksa ls dysDVj }kjk
fdlh ,d lnL; dks  lg;ksftr dj xfBr dh tkuh  pkfg;sA  bl
lfefr esa nks v'kkldh; O;fDr] ftudk ukekadu jkT; 'kklu djsxk Hkh
lnL; gksaxsA vkfnoklh ftyksa esa ftyk la;kstd] vkfne tkfr dY;k.k
dks lnL; cuk;k tkuk pkfg;s] vU; ftyksa  ls gfjtuksa  ds fgrksa  dh
ns[k&Hkky djus  okys  vf/kdkjh  dks  lfefr  dk  lnL; cuk;k  tkuk
pkfg;sA

5-  bl  p;u  lfefr  dks  izR;sd  o"kZ  dk;ZHkkfjr  rFkk  vkdfLedrk
osruHkksxh fu;kstu laca/kh vko';drkvksa dk fu/kkZj.k pkfg, vkSj fyf[kr
vgZdkjh ijh{kk rFkk l{ke HksV vk;ksftr djuh pkfg;s vkSj mEehnokjksa
dh ,d p;u lwph rS;kj djuh pkfg;s rFkk mlh esa ls dk;ZHkkfjr vkSj
vkdfLedrk osruHkksxh ,oa nSfud osruHkksxh fu;kstu ds fy;s fu;qfDr;kWa
dh tkuh pkfg;sA

6- bl lsok ds deZpkfj;ksa dh Hkjrh izFke rhu lky rd dysDVj }kjk
fuf'pr osru ,oa mlds i'pkr~ vLFkk;h lnL; ekudj ifjf'k"V ,d ds
vuqlkj iqujhf{kr osrueku esa dh tk,xhA iwoZ esa fu;qfDr ,sls deZpkjh]
tks ifjf'k"V&nks esa  nh xbZ vgZrk j[krs gksa] mUgsa  ftyk Lrjh; p;u
lfefr ds le{k mifLFkr gksuk iM+sxk fdUrq p;u gksus ij mUgsa lsok esa
vkus dh frfFk ls 3 o"kZ i'pkr~ lsok dk lnL; ekuk tkosxkA”

[12]. From reading aforesaid clauses of notification, dated 10.05.1984,

it is evident that the same are applicable for future appointments in the

establishment  for  all  times  to  come  and  are  not  confined  upto

31.12.1989 as submitted by petitioners’ counsel.

[13]. Further,  Clause  2  of  the  Notification  No. 477@,-Q-&5@4@os-vk-iz-

@91]  dated  15.12.1992,  (Annexure  P/9),  which  is  relied  upon  by

petitioner’s counsel, does not dilute clause 4 to 6 of notification, dated

10.05.1984.  In  fact,  it  clarifies  the  benefit  to  be  given  to  persons

working  on  daily  wages  and  are  regularized  in  work  charged

establishment who have completed three years on 01.01.1990. At the

cost  of  repetition,  it  be  noted  that  Clause  4  of  notification,  dated

10.05.1984,  specifically  states  about  all  appointments  to  be  made in

future.  Therefore,  the  submission  made  by  petitioners’ counsel  that
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notification, dated 10.05.1984, has been clarified by notification, dated

15.12.1992, is also not acceptable. In fact, it clarifies notification, dated

09.01.1990, which is mentioned in reference no.2 in notification, dated

15.12.1992.

[14]. Thus,  it  is  to  be held  that  the  provisions of  notification,  dated

10.05.1984, (Annexure P/8) are applicable to everyone who enters into

service in work charged and contingency fund establishment by way of

direct  recruitment  including compassionate  appointee.  Further,  as  per

Clause  6  of  notification,  incumbent  is  first  required  to  be  paid

consolidated  salary  as  fixed  by  Collector/Labour  Commissioner  and

after successful completion of three years, the order for grant of regular

pay scale in  work charged establishment is  required to  be passed by

Competent Authority.

Issue No.ii  :

[15]. It  has  been  a  settled  legal  proposition  that  compassionate

appointment  is  not  a  service  condition  of  deceased  employee  and,

therefore, his dependent cannot claim compassionate appointment as of

right.  Further,  compassionate  appointment  is  not  a  regular  mode  of

recruitment  rather  it  is  an  exception  to  normal  mode  of  recruitment

provided to a member of family of deceased employee in case of penury.

The object of providing compassionate appointment is only to enable

the family of deceased employee to tide over the sudden financial crisis

befallen on the family on account of untimely death of bread winner.

The  matter  of  compassionate  appointment  is  governed by the  policy

framed for this purpose. The object of such policies is to give immediate
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succor  to  the  family.  It  is  also  settled  that  the  compassionate

appointment can be given strictly in accordance with the provisions of

the policy framed for the purpose and there can be no deviation from the

provisions of policy. Some judicial pronouncements in this regard may

be profitably referred at this stage.

[16]. The Apex Court in the case of Umesh Kumar Nagpal Vs. State of

Haryana reported in (1994)4 SCC 138, the Court held as under:

“2.  The  question  relates  to  the  considerations  which
should guide while giving appointment in public services
on compassionate ground. It appears that there has been a
good  deal  of  obfuscation  on  the  issue.  As  a  rule,
appointments  in  the  public  services  should  be  made
strictly on the basis of open invitation of applications and
merit.  No  other  mode  of  appointment  nor  any  other
consideration is permissible. Neither the Governments nor
the public  authorities  are  at  liberty  to  follow any other
procedure  or  relax  the  qualifications  laid  down  by  the
rules for the post. However, to this general rule which is
to  be  followed  strictly  in  every  case,  there  are  some
exceptions  carved out  in  the  interests  of  justice  and to
meet  certain  contingencies.  One  such  exception  is  in
favour of the dependants of an employee dying in harness
and leaving his family in penury and without any means
of  livelihood.  In  such  cases,  out  of  pure  humanitarian
consideration taking into consideration the fact that unless
some source of livelihood is provided, the family would
not be able to make both ends meet, a provision is made
in the rules to provide gainful employment to one of the
dependants of the deceased who may be eligible for such
employment. The whole object of granting compassionate
employment is thus to enable the family to tide over the
sudden crisis. The object is not to give a member of such
family  a  post  much  less  a  post  for  post  held  by  the
deceased. What is further, mere death of an employee in
harness  does  not  entitle  his  family  to  such  source  of
livelihood.  The  Government  or  the  public  authority
concerned has to examine the financial condition of the



 NEUTRAL CITATION NO. 2025:MPHC-GWL:24621                     
                11

                          

family of the deceased, and it is only if it is satisfied, that
but for the provision of employment, the family will not
be able to meet the crisis that a job is to be offered to the
eligible member of the family. The posts in Classes III and
IV  are  the  lowest  posts  in  non-manual  and  manual
categories  and  hence  they  alone  can  be  offered  on
compassionate  grounds,  the  object  being  to  relieve  the
family, of the financial destitution and to help it get over
the  emergency.  The  provision  of  employment  in  such
lowest  posts  by  making  an  exception  to  the  rule  is
justifiable  and  valid  since  it  is  not  discriminatory.  The
favourable  treatment  given  to  such  dependant  of  the
deceased employee in such posts has a rational nexus with
the  object  sought  to  be  achieved,  viz.,  relief  against
destitution. No other posts are expected or required to be
given by the public authorities for the purpose. It must be
remembered in this connection that as against the destitute
family of the deceased there are millions of other families
which are equally, if not more destitute. The exception to
the  rule  made  in  favour  of  the  family  of  the  deceased
employee is in consideration of the services rendered by
him and the legitimate expectations, and the change in the
status  and  affairs,  of  the  family  engendered  by  the
erstwhile employment which are suddenly upturned.

3.  Unmindful of this legal position, some Governments
and public authorities have been offering compassionate
employment sometimes as a matter of course irrespective
of the financial condition of the family of the deceased
and sometimes even in  posts  above Classes  III  and IV.
That is legally impermissible.

xxx   xxx   xxx

7.  It  is  needless  to  emphasise  that  the  provisions  for
compassionate employment have necessarily to be made
by the rules or by the executive instructions issued by the
Government  or  the  public  authority  concerned.  The
employment  cannot  be  offered  by  an  individual
functionary on an ad hoc basis.”
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[17]. Again, in the case of  State of Uttar Pradesh & Ors. Vs. Mohd.

Rehan Khan reported in  2022 SCC Online SC 1899, the Apex Court

held as under:

“10. The direction of the High Court that the respondent
be considered for a Class IV post is not consistent with the
provisions  of  law.  There  is  no  vested  right  to
compassionate appointment. Compassionate appointment,
it  is  well  settled,  is  an  exception  to  Article  16  of  the
Constitution which embodies the principle of equality of
opportunity  in  matters  of  public  employment.
Compassionate  appointment  is  offered  to  a  person
belonging to the family of a deceased employee who has
died in harness to tide over the financial crisis resulting
from the death of the wage earner of the family. The terms
on which compassionate appointment is offered under the
rules  or  scheme  governing  compassionate  appointment
have to be complied with.

11. The respondent sought appointment as an Assistant in
the office  of  Economics  and Statistics  and was granted
such  an  appointment.  An  employee  who  has  been
appointed on compassionate grounds is not granted an
exception from the service conditions that have to be
complied  under  the  relevant  Rules.  Rules  relating  to
compassionate appointment must be interpreted bearing in
mind that it is an exception to the principle of equality of
opportunity.  Compassionate  appointments  provide  an
entry-level concession. The appointment cannot be used to
seek  subsequent  concessions  merely  because  the
appointment  was made on compassionate  grounds.  Any
concession  subsequently  provided,  unless  the  rules
stipulate, would be violative of the principle envisaged in
Articles  14  and  16  of  the  Constitution.  Appointment
through compassionate grounds only grants the family
of the employee who dies in harness an entry into the
services,  which  is  one  of  the  many  modes  of
appointment.  Once  appointed,  all  the  employees
irrespective  of  the  mode  of  appointment  are  to  be
treated  alike,  unless  the  relevant  Rules  stipulate
otherwise. Rule 5(1)(i) of the 2014 Rules stipulates that
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for a person to be appointed to a post on compassionate
grounds,  he  should  fulfill  the  prescribed  educational
qualification…..”

[18]. Very recently,  the  Apex Court  has  held  that  the  compassionate

appointment can be given only within the four corners of policy framed

for the purpose, in the case of  Tinku vs. State of Haryana reported in

2024 SCC Online SC 3292. The Court held as under:

“12.  As  regards  the  compassionate  appointment  being
sought to be claimed as a vested right for appointment,
suffice it  to say that the said right is not a condition of
service of an employee who dies in harness, which must
be given to the dependent without any kind of scrutiny or
undertaking a process of  selection.  It  is  an appointment
which is given on proper and strict scrutiny of the various
parameters as laid down with an intention to help a family
out of a sudden pecuniary financial destitution to help it
get  out  of the  emerging urgent  situation where  the sole
bread  earner  has  expired,  leaving  them  helpless  and
maybe  penniless.  Compassionate  appointment  is,
therefore,  provided to bail  out a family of the deceased
employee facing extreme financial difficulty and but for
the employment, the family will not be able to meet the
crisis.  This  shall  in any case be subject  to the claimant
fulfilling  the  requirements  as  laid  down  in  the  policy,
instructions,  or  rules  for  such  a  compassionate
appointment.

13. It must be clearly stated here that in a case where there
is  no  policy,  instruction,  or  rule  providing  for  an
appointment  on  compassionate  grounds,  such  an
appointment cannot be granted.

14.  The  very  basis  and  the  rationale,  wherever  such
policies are framed for compassionate appointment is with
an object to grant relief to a family in distress and facing
destitution,  and  thus  an  exception  is  culled  out  to  the
general  rule  in  favour  of  the  family  of  the  deceased
employee. This is resorted to by taking into consideration
the  services  rendered  by  such  employee  and  the
consequent  legitimate  legal  expectations  apart  from the
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sudden change in status and affairs of the family because
of the unexpected turn of events, i.e. the loss of the sole
bread earner.”

[19]. In order to achieve the object of providing compassion to family

of  deceased employee  in  case  of  penury,  the  General  Administration

Department of State of Madhya Pradesh has formulated a Scheme for

providing compassionate appointment vide circular, dated 29.09.2014,

(Annexure P/4). By virtue of Clause 11 of circular, initially the benefit

of  compassionate  appointment  was  not  available  to  dependents  of

employees  working  in  work  charged  establishment.  Later  on,  vide

circular, dated 31.08.2016, the policy, dated 29.09.2014, has been made

applicable to this class of employees also. It is thus not in dispute that

petitioner’s compassionate appointment is governed by circular,  dated

29.09.2014. Various provisions of policy, now needs to be examined.

[20]. Clause  3  of  circular  provides  for  conditions  for  eligibility  for

compassionate  appointment.  It  provides  that  a  member  of  family  of

deceased  employee  shall  be  eligible  for  compassionate  appointment

only  when  he  possesses  necessary  qualifications  for  appointment  in

Government service. Clause 6 thereof provides for relaxation which are

available in case of compassionate appointment. Clause 6 of circular,

dated 29.09.2014, reads as under:

“6- vuqdaik fu;qfDr dh vko';d vgZrk,a rFkk f'kfFkyhdj.k

6-1 e`rd 'kkldh; dehZ ds ,sls vkfJr dks Hkh vuqdaik fu;qfDr nh tk
ldsxh]  ftlus  e/;izns'k  ls  ckgj dh 'kS{kf.kd laLFkk  ls  ijh{kk
mRrh.kZ dj] 'kS{kf.kd ;ksX;rk /kkfjr dh gksA

6-2 foRr foHkkx ds Kki dzekad ,y 17&2@94@c&7@pkj] fnukad
30-09-94 }kjk fjDr inksa dks dsoy vfr'ks"k dfeZ;ksa ls Hkjus laca/kh
funZs'k ,oa foRr foHkkx }kjk le;&le; ij Lohd`r inksa esa vfr'ks"k
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deZpkfj;ksa ls Hkjrh dh 'krZ vuqdaik fu;qfDr ds ekeyksa esa ykxw ugha
gksxh] vFkkZr~ bu inksa ij vuqdaik fu;qfDr nh tk ldsxhA

6-3 Hkjrh fu;eksa esa izko/kkfur p;u izfdz;k rFkk jkstxkj dk;kZy; esa
iath;u laca/kh 'krZ ls NwV jgsxhA

6-4 vf/kdre vk;q lhek laca/kh 'krZ e`rd 'kkldh; lsod dh iRuh ds
ekeys esa iw.kZr% f'kfFky jgsxhA lkFk gh] e`rd 'kkldh; lsod ds
vkfJr dks vuqdaik fu;qfDr nsus ds laca/k esa vf/kdre vk;q lhek esa
ikap o"kZ dh NwV nh tk,xhA
vFkkZr~ fdlh Hkh izoxZ ds fy, 40 $ 5 ¾ 45 o"kZ ls vf/kd ugha
gksxhA

6-5 fnoaxr 'kkldh; lsod ds vkfJr dks lgk;d xzsM&3 ds in ij
vuqdaik fu;qfDr ds fy;s dEI;wVj fMIyksek rFkk dEI;wVj Vk;fiax
n{krk izek.k i= ijh{kk ekU;rk izkIr laLFkk ls mRrh.kZ fd;s tkus
gsrq 3 o"kZ dk le; fn;k tkosxkA rhu o"kZ esa Hkh okafNr ijh{kk,a
mRrh.kZ u djus ij lacaf/kr deZpkjh }kjk ijh{kk,a mRrh.kZ djus ds
iz;klksa vkSj Vk;fiax {kerk% tks vftZr dh xbZ gks] dks ns[krs gq,
fu;ksDrk vf/kdkjh }kjk ,d o"kZ dh vof/k vkSj c<+kbZ tk ldrh gSA
bl vof/k  ds  O;rhr gksus  ij Hkh  lacaf/kr deZpkjh  }kjk  okafNr
ijh{kk,a mRrh.kZ u djus ij mudh lsok,a lekIr dh tk ldsaxhA

6-6 e/;izns'k flfoy lsok ¼lsok dh lkekU; 'krZs½ fu;e 1961 ds fu;e
6 ds  mi fu;e ¼6½  ftlesa  izko/kku  gS  fd dksbZ  Hkh  mEehnokj
ftldh nks ls vf/kd larku thfor gksus ij ,d dk tUe ;fn 26
tuojh 2001 dks ;k mlds i'pkr~ gqvk gks] fdlh Hkh 'kkldh; lsok
;k in ij fu;qfDr ds fy;s vik= ekuk tkosxk] ls vuqdaik fu;qfDr
ds izdj.kksa esa NwV jgsxhA”

[21]. A reading of this  clause makes it  evident  that  in  the matter  of

compassionate appointment, the relaxation is provided only from facing

regular recruitment process (clause 6.3) and in the matter of maximum

age  (clause  6.4).  Further  clause  6.5  gives  initial  exemption  from

possessing Computer Diploma/CPCT qualification, however, the same

is required to be acquired by compassionate appointee within the time

stipulated in the said clause.
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[22]. From  the  aforesaid  enunciation  of  legal  position  and  various

provisions of policy framed vide circular, dated 29.09.2014, it becomes

evident  that  a  compassionate  appointee  is  not  immune  from  the

operation  of  the  general  rules  of  service.  What  the  scheme  for

compassionate appointment does is to provide certain exemptions and

relaxations  which  are  specifically  codified  in  the  policy.  Those

exemptions and relaxations are that - firstly, the ordinary procedure for

recruitment need not be observed; secondly, a relaxation in the upper

age limit; and thirdly, in the fulfillment of the passing of a Computer

Diploma/CPCT. The exemptions and relaxations must  be confined to

those which are prescribed by the policy and cannot be extended beyond

what  has  not  been  prescribed.  Determining  the  nature  and  extent  of

exemptions and relaxations is  a  matter  of executive policy.  A person

who is appointed on a compassionate basis obtains employment without

going through the ordinary procedure of recruitment and after availing

certain relaxations. Again, here it is necessary to emphasize that these

relaxations are granted because they are envisaged in the policy.

[23]. As  held  by  Apex  Court  in  the  case  of  Mohd.  Rehan  Khan

(supra), a person appointed on compassionate basis, has to fulfill all the

other obligations and requirements of the post on which he is appointed.

Such an appointee cannot claim immunity from an assessment by the

employer of the suitability for retention in service.  The policy, dated

29.09.2014,  does  not  provide  that  a  person  who  is  recruited  on

compassionate basis in work charged establishment, would be exempted

from provisions of notification, dated 10.05.1984, which is otherwise
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applicable  in  case  of  normal  appointment  in  the  establishment.  The

contention of petitioner’s counsel that policy, dated 29.09.2014, does not

provide for impugned condition, is thus not acceptable. The position is

otherwise.  Once  the  policy  do not  provide  for  exemption from such

condition,  the  appointment  would  have  to  be  made  in  a  manner

consistent with the service rules/instructions.

[24]. The Apex Court has made pertinent observation regarding mode

of appointment on compassionate grounds, in the case of Mohd. Rehan

Khan (supra).  The appointment through compassionate grounds only

grants the family of the employee, who dies in harness, an entry into the

service,  which  is  one  of  the  many  modes  of  appointment.  Once

appointed, all the employees irrespective of the mode of appointment

are to be treated alike, unless the relevant Rules stipulate otherwise.

[25]. The Full Bench judgment of Allahabad High Court in the case of

Sr.  General  Manager,  Ordinance  Factory,  Kalpi  Road,  Kanpur  Vs.

Central  Administrative  Tribunal  &  another reported  in  2016  SCC

Online All.  106  is also relevant for present discussion. It  was a case

where compassionate appointee was given appointment on probation.

The objection was raised that since the appointment on compassionate

basis is a permanent one, the appointment cannot be made on probation.

The  Full  Bench  repelled  the  objection  and  answered  the  referred

questions as under:

“(1) Re Question (1): Where a person is appointed on a
compassionate basis as a dependent member of the family
of an employee of the State who has died in harness, such
an appointment can be made on probation. The object and
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purpose  of  appointing  a  person  on  probation  is  to
determine  the  suitability  of  the  person  for  retention  in
service.  Appointment  of  a  person who is  engaged on a
compassionate basis on probation is not contrary to law or
unlawful.

(2)  Re  Question  (2):  Since  an  appointment  on
compassionate  grounds  on  probation  is  also  a  regular
appointment and a person appointed as such is not offered
a temporary appointment, such an appointee can be placed
on probation in the first instance.

(3) Re Question (3):  The appointment of a person on a
compassionate basis on probation is permissible in law.”

[26]. Like in case of probationer, the incumbent is initially paid salary

at basic of pay-scale and after confirmation, he becomes entitled to get

increments  in  pay  scale.  Likewise,  in  the  present  case  also,  the

appointment  given  to  petitioners  remains  an  appointment  in  work

charged  establishment.  The  only  rider  is  that  they  are  required  to

successfully  work  on  consolidated  salary  for  first  three  years  and,

thereafter,  they  are  required  to  be  given  regular  pay  scale  in  the

establishment. What is the meaning of “successfully completing three

years period” used in notification, dated 10.05.1984, is not argued by

parties and, therefore, the same is not being interpreted by this Court.

[27]. The learned counsel for petitioners heavily relied upon Division

Bench  judgment  of  this  Court  in  the  case  of  Dharmendra  Kumar

Tripathi (supra). At the outset, it be mentioned here that the aforesaid

judgment was challenged by State of M.P. before Apex Court in SLP(C)

No.2122/2023. The SLP was dismissed vide order,  dated 27.05.2024,

with the following observations:
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“As the  order  passed  by  the  High Court  has  now been
complied with; however, leaving the question of law open,
in  the  peculiar  facts  and circumstances  of  the  case,  we
dispose of this special leave petition as infructuous.”

[28]. On  facts,  it  was  a  case  where,  upon  death  of  his  father,  the

petitioner therein was given contractual appointment on 26.06.2002 as

Samvida  Shala  Shikshak  Grade  II.  The  appointment  was  later  on

cancelled  on  26.11.2002  on  the  ground  that  the  said  post  was  not

available.  This action of respondents was challenged before the High

Court. The writ petition was dismissed and, therefore, writ appeal was

filed.  In  these  facts,  considering  the  policy  as  prevailing  then,  the

Division  Bench  held  that  a  compassionate  appointment  is  an

appointment on regular post. The Division Bench held as under:

“So far as Clauses 4, 5 and 6 are concerned, nowhere does
it  indicate  that  a  compassionate  appointment  can  be
substituted  by  a  contractual  appointment.  We  have  also
noticed  that  Clause-4  pertaining  to  other  important
condition  would  also  indicate  that  a  person  entitled  for
appointment on compassionate grounds will be appointed
to the regular vacant post.”

[29]. The Division  Bench  thus considered  the  policy  prevalent  then.

However,  in  the  policy,  dated  29.09.2014,  it  has  been  specifically

provided that in case the post in regular establishment are not available,

the offer for appointment on post of Samvida Shala Shikshak (clause

8.1). Thus, the Division Bench judgment, since has been given based on

earlier policy, the same is not attracted in the facts of the present case.

As  held  by  Apex  Court  in  above  referred  cases,  a  compassionate

appointment  has  to  be  made  strictly  in  accordance  with  the  policy.

Further,  the  issue being discussed in  this  batch of petitions,  was not
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raised in the case before Division Bench. Thus, the petitioners do not get

any help  from the Division Bench judgment  rendered in  the  case  of

Dharmendra Kumar Tripathi (supra). 

Issue No.iii  :

[30]. In view of discussion of facts and law made above, this Court is of

the considered opinion that there is nothing wrong or contrary to law if a

person appointed to a post on a compassionate basis in work charged

establishment,  is  placed  on  consolidated  wages  fixed  by  Collector/

Labour Commissioner for first three years as is provided in notification,

dated 10.05.1984.

[31]. Accordingly, the impugned orders do not call for any interference

by this Court. The same are upheld. The petitions, being found to be

without any substance, are dismissed.

(ASHISH SHROTI)
        JUDGE 

Vpn/-
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