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Law laid down:

1. Government servants in service of any class (Class I to Class IV) who had

given written undertaking promising to refund the excess amount are not

immune from recovery. 

2. However the quantum and nature of recovery in such cases is to be limited
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to the quantum and nature promised by the employee in the undertaking.

3. If the undertaking does not expressly provide for refund of interest over the

principal amount then the interest cannot be recovered from the employee

while giving effect to the undertaking. 

Significant Paras: 3 to 5

     O R D E R              

Sheel Nagu, J.

PROLOGUE

The present intra court appeal filed u/S.2(i) of M.P. Uchcha Nyayalaya (Khand

Nyaypeeth Ko Appeal) Adhiniyam, 2005 assails the final order dated 22.02.2021 passed

in WP 11449/2021 by the learned Single Judge while exercising writ jurisdiction of this

Court  u/Art.  226  of  the  Constitution  dismissing  the  petition  in  question  by  which

challenge was made to  the order  dated 28.07.2020 by which the employer directed

recovery of an amount of Rs.1,07,913/- (the principal amount of excess payment of

Rs.57,419 + interest of Rs.50,494/- over the principal amount), which has been paid in

excess during the period from July, 2009 to July 2018 to petitioner/a Vanrakshak (Class

III emoployee) when wrong fixation was made of increment in 2011 and also due to

wrong fixation of pay in 2017.

SUBMISSIONS

2. Learned counsel for petitioner/appellant submits by relying upon the decision of

the  Apex  Court  in  the  case  of  State  of  Punjab  & ors.  Vs.  Rafiq  Masih  (White

Washer) etc. (2015) 4 SCC 334 that the case of petitioner, who is a serving Class III

employee, is covered by the ratio laid down in the said Apex Court decision in Para 18,

which is reproduced below for ready reference and convenience:-

“18.  It  is  not  possible  to  postulate  all  situations  of  hardship,  which  would
govern employees on the issue of recovery,  where payments have mistakenly
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been made by the employer, in excess of their entitlement. Be that as it may,
based on the decisions referred to herein above, we may, as a ready reference,
summarise the following few situations, wherein recoveries by the employers,
would be impermissible in law:

(i) Recovery from employees belonging to Class-III and Class-IV service (or
Group C and Group D service).

(ii) Recovery from retired employees, or employees who are due to retire within
one year, of the order of recovery.

(iii) Recovery from employees, when the excess payment has been made for a
period in excess of five years, before the order of recovery is issued.

(iv)  Recovery  in  cases  where  an  employee  has  wrongfully  been  required  to
discharge duties of a higher post, and has been paid accordingly, even though
he should have rightfully been required to work against an inferior post.

(v) In any other case, where the Court arrives at the conclusion, that recovery if
made from the employee, would be iniquitous or harsh or arbitrary to such an
extent, as would far outweigh the equitable balance of the employer's right to
recover.”

2.1 On the basis of aforesaid decision of Rafiq Masih (supra), learned counsel for

petitioner/appellant submits that there was no misrepresentation made by petitioner and

the wrong fixation of increment in 2011 and wrong fixation of salary in 2017 were for

reasons not attributed to petitioner but solely to the employer. Thus, learend counsel for

petitioner/appellant  urges  that  the  writ  Court  committed  error  in  rejecting  the  writ

petition.

2.2 Learned counsel for the State on the other hand referring to reply to the writ

petition submits that at the time of fixation of increment in 2011 and as well as fixation

of salary in 2017, petitioner had furnished written undertaking that in case it is found

that the benefit extended is in  excess of the due amount then the same can be recovered

from the petitioner or in her absence from her legal heirs. These written undertakings

have been signed by petitioner in 2009 and 2017 which are on record as Annexure R/1

accompanying the reply of State in WP. 

2.3 Learned Single Bench has held that in view of undertakings and the subsequent

decision of Apex Court in case of  High Court of Punjab and Haryana Vs. Jagdev

Singh AIR 2016 SC 3523,  the  earlier  decision  of  Rafiq  Masih  (supra) has  been

distinguished by holding that the ratio laid down by Rafiq Masih (supra)  would not
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apply  to  cases  of  recovery  from  retired  employee  who  had  submitted  written

undertaking promising to return the excess amount as and when the same is found to be

excess in the future. By holding so the Apex Court in the case of Jagdev Singh (supra)

however directed the employer to make recovery in reasonable instalments from retired

employee. 

FINDINGS

3. In  the  instant  case,  it  is  not  disputed  that  petitioner/appellant  is  a  Class  III

employee and continues to be in service and therefore, her case as per learned counsel

for petitioner/appellant falls in the cases of recovery from employees belonging to Class

III and Class IV category. 

3.1 Thus the question before this Court which falls for consideration is as follows:-

“Whether the benefit of ratio laid down by Rafiq Masih (supra) would be
available in cases of recovery from employees who are still in service and
are  holding  post  in  Class  III  category  and  who  had  given  written
undertaking as a pre-condition to grant of payment promising to return any
amount which is found to be in excess of entitlement ?” 

3.2 For the purpose of understanding the ratio laid down in the case of   Jagdev

Singh  (supra),  it  would  be  apt  to  reproduce  the  relevant  paragraphs  of  the  said

judgment:-

“  2. The facts lie in a narrow compass.  The Respondent  was appointed as a
Civil Judge (Junior Division) on 16 July 1987 and was promoted as Additional
Civil  Judge  on  28  August  1997  in  the  judicial  service  of  the  State.  By  a
notification  dated  28  September  2001,  a  pay  scale of  Rs.  10000-325-15200
(senior scale) was allowed under the Haryana Civil Service (Judicial Branch)
and  Haryana Superior  Judicial  Service  Revised  Pay  Rules  2001.  Under  the
rules, each officer was required to submit an undertaking that any excess which
may be found to have been paid will be refunded to the Government either by
adjustment against future payments due or otherwise.

3 The Respondent furnished an undertaking and was granted the revised pay
scale and selection grade of Rs. 14300-400-18000-300. While opting for the
revised pay scale, the Respondent undertook to refund any excess payment if it
was  so  detected  and  demanded  subsequently.  The  revised  pay  scale  in  the
selection grade was allowed to the Respondent on 7 January 2002.

4  The  Respondent  was  placed  under  suspension  on  19  August  2002  and
eventually, was compulsorily retired from service on 12 February 2003.
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5 In the  meantime,  this  Court  in  Civil  Writ  (C) 1022 of  1989 accepted the
recommendations  of  the  First  National  Judicial  Pay  Commission  (Shetty
Commission).  Thereupon,  the  Haryana Civil  Services  (Judicial  Branch)  and
Haryana Superior Judicial Service Revised Pay Rules 2003 were notified on 7
May 2003.

6 In view thereof the pay scales of judicial officers in Haryana were once again
revised  with  effect  from  1  January  1996.  An  exercise  was  undertaken  for
adjustment  of  excess  payments  made  to  judicial  officers,  following  the
notification of the revised pay rules.  On 18 February 2004,  a  letter  for the
recovery  of  an  amount  of  Rs.  1,22,003/-  was  served  upon  the  Respondent
pursuant to the direction of the Registrar of the High Court.

7  The  Respondent  challenged  the  action  for  recovery  in  writ  proceedings
under Article 226. The petition was  allowed by the impugned judgment of the
High  Court.  The  High  Court  found  substance  in  the  grievance  of  the
Respondent that the excess payment made to him towards salary and allowance
prior to his retirement could not be recovered at that stage, there being no fraud
or misrepresentation on his part.

8 The order of the High Court has been challenged in these proceedings. From
the record of the proceedings, it is evident that when the Respondent opted for
the revised pay scale, he furnished an undertaking to the effect that he would be
liable to refund any excess payment made to him. In the counter affidavit which
has been filed by the Respondent in these proceedings, this position has been
specifically admitted. Subsequently, when the rules were revised and notified on
7  May  2003 it  was  found  that  a  payment  in  excess  had been  made to  the
Respondent.  On  18  February  2004,  the  excess  payment  was  sought  to  be
recovered in terms of the undertaking.

9 The submission of the Respondent, which found favour with the High Court,
was that a payment which has been made in excess cannot be recovered from
an employee who has retired from the service of the state. This, in our view, will
have no application to a situation  such  as the present where an undertaking
was specifically furnished by the officer at the time when his pay was initially
revised accepting that any payment found to have been made in excess would be
liable to be adjusted. While opting for the benefit of the revised pay scale, the
Respondent was clearly on notice of the fact that a future re-fixation or revision
may warrant an adjustment of the excess payment, if any, made.

10. In State of Punjab & Ors. vs. Rafiq Masih (White Washer) this Court held
that  while  it  is  not  possible  to  postulate  all  situations  of  hardship  where
payments  have  mistakenly  been  made  by  an  employer,  in  the  following
situations, a recovery by the employer would be impermissible in law:
“(i) Recovery from employees belonging to Class-III and Class-IV service (or
Group 'C' and Group 'D' service).

(ii) Recovery from retired employees, or employees who are due to retire within
one year, of the order of recovery.

(iii) Recovery from employees, when the excess payment has been made for a
period in excess of five years, before the order of recovery is issued.

(iv)  Recovery  in  cases  where  an employee  has  wrongfully  been required  to
discharge duties of a higher post, and has been paid accordingly, even though
he should have rightfully been required to work against an inferior post.

(v) In any other case, where the Court arrives at the conclusion, that recovery
if made from the employee, would be iniquitous or harsh or arbitrary to such
an extent, as would far outweigh the equitable balance of the employer's right
to recover.” (emphasis supplied).

https://indiankanoon.org/doc/1712542/
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11  The  principle  enunciated  in  proposition  (ii)  above  cannot  apply  to  a
situation such as in the present case. In the present case, the officer to whom
the payment was made in the first instance was clearly placed on notice that
any payment  found to have been made in excess  would be required to  be
refunded. The officer furnished an undertaking while opting for the revised
pay scale. He is bound by the undertaking.

12 For these reasons, the judgment of the High Court which set aside the
action for recovery is unsustainable. However, we are of the view that the
recovery  should  be  made  in  reasonable  instalments.  We  direct  that  the
recovery be made in equated monthly instalments spread over a period of two
years.

13 The judgment of the High Court is accordingly set aside. The Civil Appeal
shall stand allowed in the above terms. There shall be no order as to costs. ”

3.3 The subsequent decision in  Jagdev Singh (supra) was a case of a Civil Judge

(Junior Divison) who had been extended pay-scale of higher judicial service and was

compulsorily  retired  in  2003  against  whom  impugned  recovery  was  made  from

sometime in 2004-05 of an amount of Rs. 1,22,003/-. It was found by the Apex Court

that the said Civil Judge during the time of receipt of excess payment during his service

tenure had furnished written undertaking for adjustment of excess amount, if found due

in future. In this factual background, the Apex Court in Jagdev Singh  (supra) differs

with it's earlier verdict in Rafiq Masih (supra) and holds that if a written undertaking

has been given promising to return the excess amount, if found due, then recovery of

excess amount can be effected even after retirement, since the retired employee was put

to notice and  is bound by her/his undertaking. 

3.4 Petitioner/appellant  herein  is  not  a  retired  employee  but  is  still  in  service.

However, the petitioner had given written undertakings in 2009 and 2017 as explained

above and thus to that extent bound herself. 

3.5 Since the Apex Court in the case of Jagdev Singh (supra) held that recovery can

be made even from retired employees without specifying the Class of employees (Class

III, Class IV or any other Class) then the necessary inference which can be drawn is that

clause (ii) of Para 18 of  Rafiq Masih (supra) by employing the expression “retired

employees” or “employees who are deemed to retire within one year”, includes within
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it's sweep and ambit all categories of employees irrespective of the Class. Clause (ii) of

Para 18 of Rafiq Masih (supra) which stands explained by Jagdev Singh (supra) does

not grant immunity from recovery to retired employees or employees who are retiring

within one year of  the excess  payment  in cases where they have submitted written

undertaking for making recovery.

3.6 Thus, if the factor of existence of written undertaking pervades all Classes of

employees (from Class I to Class IV) who have either retired or are retiring within one

year of the order of recovery, then this Court sees no reason as to why the same factor

(of existence of written undertaking) should not apply and bind Class III or Class IV

employees provided vide Clause (i) of Para 18 of Rafiq Masih (supra).

3.7 A written undertaking by an employee binds the employee in the future. This

ensures that public money if paid to an employee in excess of the amount due can be

returned and credited to the public exchequer, the place where it actually belongs. This

may cause inconvenience to the employee especially when the time gap between the

making of excess payment and it's recovery is long. However, it cannot be lost sight of

that the excess payment made and enjoyed by the employee concerned neither belongs

to the employee nor to the accountant or the officers making the excess payment but to

the State. The excess payment has to reach it's rightful place so that the same can be

used in public interest. 

3.8 In the conspectus of above analysis, this Court has no hesistation to hold that the

excess payment given to petitioner at the time of grant of increment in 2011 and during

fixation of pay in 2017 deserves to be recovered. 

4 The only question which now remains to be answered is as to whether it was

lawful on the part of the employer to have also recovered the interest over the excess

payment. 

4.1 For  answering  this  question,  a  close  scrutiny  of  written  undertakings  is



                                                                      8                                                         WA.293.2021

necessary. 

4.2 The  two undertakings  given  by  petitioner  in  2009  and  2017  are  reproduced

below for ready reference and convenience:-

Undertaking given in 2009

         iiz+++= &rhu

opu i= (Undertaking)

 eq>s ;g Kkr gS fd fnukad 01@01@2006 ls Lohd̀r e/;izns'k osru iqujh{k.k fu;e] 2009  ds izko/kkuksa ds

vUrxZr esjk tks osru fu;ru vHkh iqujhf{kr osru <kWps esa fd;k x;k gS og vufUre (Provisional) gSaA eSa

opu nsrk@nsrh gwWa fd eSa jkT; 'kklu dks og laiw.kZ jkf'k tks fd osru fu;ru esa vfu;ferrk ds dkj.k rFkk

vU; dksbZ Hkh /kujkf'k tks fd bl izdkj osru fu;ru ds dkj.k eq>s vf/kd Hkqxrku dh xbZ gks] 'kklu ds

funsZ'kksa ds vuq:i fu/kkZfjr jkf'k okil d: axk@d:axh rFkk bl izdkj dh jkf'k esjs ns; LoRoksa ls ftuesa

isa'ku xzsP;wVh ,oa vodk'k uxnhdj.k dh jkf'k Hkh lfEefyr gS] dkVh tk ldsxhaA eSa ;g Hkh opu nsrk@nsrh

gwa fd ;fn mDrkuqlkj esjs }kjk ns; jkf'k dks eSa ykSVkus esa vleFkZ jgrk@jgrh gWw rks bl ns; jkf'k dh okilh

ds fy;s eSa  vius mRrjkf/kdkfj;ksa]  fu"ikndksa]  izfrfuf/k;ksa  vkSj leuqnsf'kfr;ksa  dks  vkc)  djrk@djrh gSaA

eSa ;g Hkh lgefr nsrk@nsrh gwa fd esjs }kjk ns; jkf'k eq>ls jktLo dh cdk;k ds :i esa olwy dj yh

tkosA 

lk{kh %& gLrk{kj 'kkldh; deZpkjh

gLrk{kj %& inuke

irk %& LFkku 

fnukad ---------------------- fnukad ---------------------

Undertaking given in 2016

iiz+++= &rhu

opu i= (Undertaking)

 eq>s ;g Kkr gS fd fnukad 01@01@2016 ls Lohd̀r e/;izns'k osru iqujh{k.k fu;e] 2017  ds izko/kkuksa ds

vUrxZr esjk tks osru fu;ru vHkh iqujhf{kr osru esfVªDl esa fd;k x;k gS og vufUre (Provisional) gSaA

eSa opu nsrk@nsrh gwWa fd eSa jkT; 'kklu dks og laiw.kZ jkf'k tks fd osru fu;ru esa vfu;ferrk ds dkj.k

mailto:nsrk@nsrh
mailto:nsrk@nsrh
mailto:djrk@djrh
mailto:jgrk@jgrh
mailto:nsrk@nsrh
mailto:axk@d
mailto:nsrk@nsrh
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rFkk vU; dksbZ Hkh /kujkf'k tks fd bl izdkj osru fu;ru ds dkj.k eq>s vf/kd Hkqxrku fd xbZ gS] 'kklu ds

funsZ'kksa ds vuq:i fu/kkZfjr jkf'k okil d: axk@d:axh rFkk bl izdkj dh jkf'k esjs ns; LoRoksa ls ftuesa

isa'ku] xzsP;wVh ,oa vodk'k uxnhdj.k dh jkf'k Hkh lfEefyr gS] dkVh tk ldsxhA eSa ;g Hkh opu nsrk@nsrh

gwa fd ;fn mDrkuqlkj esjs }kjk ns; jkf'k dks eSa ykSVkus esa vleFkZ  jgrk@jgrh gw]W rks bl ns; jkf'k dh

okilh ds fy, eSa vius mRrjkf/kdkfj;ksa] fu"ikndksa] izfrfuf/k;ksa vkSj leuqnsf'kfr;ksa dks vkc) djrk@djrh

gwaA eSa ;g Hkh lgefr nsrk@nsrh gwa fd esjs }kjk ns; jkf'k eq>ls jktLo dh cdk;k ds :i esa olwy dj yh

tk,A 

lk{kh %& gLrk{kj 'kkldh; deZpkjh

gLrk{kj %& inuke

irk %& LFkku 

fnukad ---------------------- fnukad ---------------------

4.3 A microscopic reading of undertakings reveals that petitioner has undertaken to

return  the  amount  which  is  found  to  be  in  excess  of  amount  due  but  there  is  no

undertaking in regard to recovery even of interest over the excess payment was given. 

4.4 In  both  written  undertakings  as  aforesaid,  there  is  no  promise  extended  by

petitioner for recovery of interest over the excess payment and therefore, it is explicit

that petitioner had undertaken to return the amount which is found to be in excess of

amount due but there was no undertaking for returning the interest over the said excess

amount. 

4.5 Since the immunity extended to Class III employees by the decision of  Rafiq

Masih  (supra) was  diluted  by  Jagdev  Singh  (supra) in  cases  where  written

undertaking had been furnished, it can safely be held that if the written undertaking

does not contain any promise to return the interest amount, which may have accrued,

then the employer is estopped in view of decision of Rafiq Masih (supra) and Jagdev

Singh (supra) to make any recovery of interest over the excess principal amount paid

to petitioner in the past.

mailto:nsrk@nsrh
mailto:djrk@djrh
mailto:jgrk@jgrh
mailto:nsrk@nsrh
mailto:axk@d
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5. The aforesaid arrangement of preventing the employer from recovering interest

over  and  above  the  amount  for  which  undertaking  was  given,  would  serve  dual

purposes. It shall prevent wastage of public money by enabling the employer to recover

the  principal  amount  as  promised  vide  undertaking  and  also  would  prevent  undue

enrichment of the employer by means of interest. An argument may be raised that once

an  undertaking  is  given,  may  be,  for  refund  of  excess  principal  amount  then  the

employee concerned is also liable to pay interest for having retained public money for

number of years before refunding the same.  The argument ostensibly appears to be

attractive but in reality and from practical point of view is neither viable nor feasible.

The reason being that the undertaking is limited to the recovery of principal amount of

excess payment. The other reason is that there was no misrepresentation on the part of

employee to retain and consume the excess amount for number of years. Thus, at the

time of refund,  the employee ought not to be additionally burdened by recovery of

interest  over  and above the principal  amount.  Therefore,  from the point  of  view of

equity, good conscience and fair play, the amount of recovery which the employer is

liable to make based on undertaking in writing, would be limited to the quantum and

nature of the amount promised to be refunded in the undertaking. In this view of the

matter, it would be in the interest of justice and to prevent undue enrichment of either of

the parties,  that the quantum and nature of recovery in such cases is limited to the

quantum and nature of recovery promised in the written undertaking to be refunded.  

6. From the aforesaid analysis what comes out loud and clear is that the employer is

entitled in the face of written undertakings given by petitioner/appellant to reocver the

principal  amount of  excess  payment of  Rs.  57,419/-  but not the interest  amount of

Rs.50,494/-.

7. Consequently, this Court allows the present writ appeal to the following extent:-

(i) The impugned order 22.02.2021 passed in WP 11449/2021 by learned Single
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Judge  so  far  as  it  permits  recovery  of  principal  amount  of  excess  payment  of

Rs.57,419/- is upheld.

(ii)  The  impunged  order  of  writ  court  dated  22.02.2021  passed  in  WP

11449/2021 and the impugned order dated 28.07.2020 vide P/1 is set aisde to the extent

it permits recovery of amount of interest of Rs. 50,494/-.

(iii) Recovery of principal excess amount can be made from petitioner/appellant

in easy instalments. However, if recovery of interest amount has already been made

then the same be refunded to the petitioner/appellant forthwith.

 (iv) No order as to cost. 

 (Sheel Nagu)                                         (Deepak Kumar Agarwal)
       Judge                  Judge

              (31/08/2021)                                                  (31/08/2021)

Ojha
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