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1.  This petition under Article 226 of the Constitution of India has
been filed seeking the following relief(s) :

It is, therefore, most humbly prayed that the petition
filed by the Petitioner may kindly be allowed and
respondent no.1 and 2 may kindly be directed to take
effective action against the respondent no.3 to 5 and
pass appropriate order so that the petitioner can take
justice. Issue any other suitable writ, order or
direction as this Hon'ble Court may deem fit and
proper under the fact and circumstances existing in
the present case.

Further, compensation be granted to the petitioner
from the respondents authorities.

Award the cost of this writ petition in favor of the
petitioner throughout.
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2. The matter was taken up on 2-11-2020, and arguments on the
question that whether reputation/privacy/personal liberty of a citizen
of India are integral part of Article 21 of the Constitution of India or
not, and whether monetary compensation can be awarded for
violation of fundamental rights or not, were heard. When the facts of
this case were being considered in the light of the law of the land,
then the Advocate General sought time to reconsider the action taken
by the police authorities against the respondents no. 3 to 5, as
according to him, the matter was handled by the police authorities in
a most casual manner. Accordingly after holding that right of
Privacy/reputation/dignity are integral part of Article 21 of the
Constitution of India and monetary compensation can be awarded to
the victim for violation of his Fundamental Rights, this Court
adjourned the matter at the request of the Advocate General for
further hearing on merits of the case.
3. The respondents no. 3 and 4 were posted as Sub-Inspector,
whereas the respondent no.5 was posted as Constable in Police
Station Bahodapur, Distt. Gwalior. The respondents no. 1 and 2 have
filed their additional return. The matter is heard on merits.
4.  Although the facts of this case were already mentioned in
detail in the order dated 2-11-2020, but at the cost of repetition, they
are being reproduced once again from order dated 2-11-2020:

2. The necessary facts in short are that the

petitioner is a tenant in a shop. On 25-7-2020,
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the landlady of the said shop, made a complaint
to the respondent no. 3/S.H.O., Police Station
Bahodapur, Distt. Gwalior, alleging that the
petitioner is neither vacating the shop nor is
making payment of rent and has also threatened
that he would encroach upon the remaining house
of the landlady. Thus, it was prayed that the shop
be got vacated and the arrears of rent be paid to
the landlady. The respondent no. 3, marked the
said complaint to the respondent no. 4 for
conducting an enquiry and it is alleged that
thereafter, the respondents no. 4 and 5 forcibly
evicted the petitioner from the shop on 25-7-2020
itself and was also beaten by the respondent no.4.
The goods including the furniture of the shop
was taken to the police station where the
petitioner was compelled to give an undertaking
that he would vacate the shop and accordingly,
the goods belonging to the petitioner were
returned by the respondents. Thereafter, on 14-8-
2020, the respondent no. 3 and 5 took the
petitioner in custody, and got his uncovered face
photograph published in the newspapers as well

as on social media, by projecting him as a hard
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core criminal. On a complaint made to the

Superintendent of Police, Gwalior, an enquiry

was conducted and it was found that the

petitioner i1s an innocent person having no

criminal antecedents and accordingly, he was

released. It is the stand of the respondents no. 1

and 2 that one person with similar name was

wanted in a criminal case which was registered in

the year 2011 and a reward of Rs. 5,000/- was

declared by the Superintendent of Police,

Gwalior by order dated 13-8-2020 and under

mistaken 1dentity, the petitioner was wrongly

taken into custody. The respondent no.3 was

placed under suspension and the news with

regard to his suspension was duly published in

the news papers.
5. It is submitted by the Counsel for the State that in the
compliance report dated 2-11-2020, the respondents no. 1 and 2 had
clearly pleaded that violation of personal liberty of a citizen of India
is a serious misconduct, but by mistake, the respondents no.1 and 2
were in-correct on their part to plead “that the present case is merely
that of mistaken identity and is not a serious misconduct on the part
of the respondents no. 3 to 5”. It was prayed that this incorrect stand

taken by the respondents no. 1 and 2 in their compliance report dated
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2-11-2020 be ignored and may be permitted to be withdrawn.

6. It is submitted by the Counsel for the State, that in the
compliance report dated 9-11-2020, it was mentioned that the
respondents no. 3 to 5 have been line-attached, but looking to the
seriousness of the misconduct committed by them, today, they have
been placed under suspension.

7.  As already pointed out, the incident took place in two phases,
1.e, on 25-7-2020, the petitioner was forcibly dispossessed from his
shop by the respondents no. 3 to 5 at the behest of the landlady and
thereafter, on 14-8-2020, the petitioner was taken in custody (No
arrest memo was prepared) on the pretext that a reward of Rs. 5,000
has been declared by S.P., Gwalior against him and his uncovered
face photograph with news “An accused with reward of Rs. 5000 has
been arrested” was also published in the news papers as well as was
uploaded on social media by the police.

8. Shri Amit Sanghi, Superintendent of Police, Gwalior during the
course of hearing through Video Conferencing, made a submission
that in fact he received a telephonic call from the brother of the
petitioner, informing him that his brother is an innocent person, but
still he has been taken into custody, and he immediately, got an
enquiry done and when it was found that the respondents no. 3 and 5
have wrongly taken the petitioner in custody, then not only he
ensured that the petitioner is released, but an arrangement was also

made to send him to his house. This submission made by Shri Amit
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Sanghi, Superintendent of Police, Gwalior also finds corroboration
from the press notes released by the police, which have been filed by
the respondents no. 1 and 2 along with the compliance report dated
20-10-2020, and news published in the Dainik Bhaskar dated 15-8-

2020 1s reproduced as under :

ERTR Yo & Ud TR ATIRaEl dme oE 2 |

YHEIR Pl 5 TIR & SAHI IGATT 3T/ g
UGBTI THT BT Ydhs Mg ofl, <ifdhd gms form ud
MRy gad /U1 BT | B W By R™ & Usiag
TEl T | b P Uhed & dQ dId ddb HRAT I
TEI FHS 3R IR & AT PRI famier g o
qrEars! e @ oY Jad bl ARMUT Pl IRE dSIdHR
il Regarr R U Aie |1 SR &7 fQar | gas &1
9IS U H WSl Blax YR NIl &l offdhd U A
G| o9 qrTet gdl i wieh & W9 H 3
dl S=I9 toadl Uhol Uie bl ASIdR olid BNIS |
a9 udl 4l & ardad 94 gferd o) uds o a8
frefy 21 39 TR TwRaEr w® vEd T o gqRy
femrer oy @1 feifad R fear 81 v &1 P ®
fh S TRE P AURAE] qQIed T8 DI ST | T
o TTRAT 1 Feer fU & b IR &1 gshe W
TRIH SRR DN |

News uploaded on Social Media reads as under :
qiferrR dfeT <o

T oTIR—

JEISTYR T Gferd &1 981 ATURATE! 378 AT

U MR fdd b 5000 BT SAMI SATHR Alerd

e R gferd =1 9N fvar wrel |fed U9 e

IRl @& 8 & 91 gEdl | ferar arTer A

o @ 9% gadl 9 Su fflae feAw weiga &l

foar a's

TRISIR AT gfor o1 Ry =afdd &1 foewe &1 BRR
qATIT o |

This prompt action of Shri Amit Sanghi, Superintendent of

Police Gwalior was in consonance with the law of land and Shri
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Sanghi showed all concerns for protection of life and liberty of an
innocent person, but unfortunately, the respondents no. 3 to 5 did not
show any respect for the life and liberty of a citizen of India and kept
the petitioner in illegal detention for 7 /2 hours. Whether this conduct
of the respondents no. 3 and 5, was with an ulterior motive or was a
bonafide mistake shall be considered in the following paragraphs.

9.  Incident dated 25-7-2020

10. It is the allegation of the petitioner, that he is a tenant in a shop,
and at the behest of the landlady, the respondents no. 3 to 5, forcibly
evicted him from the shop and his belongings were taken to the
police station, where he was forced to give an undertaking that he
would vacate the shop and only thereafter, his some of the belongings
were returned back and the remaining articles and money have not
been returned. It is also alleged that during forcible eviction
proceedings, the respondent no. 4 and 5 had also beaten him. The
photographs of taking out the articles/belongings out of the shop,
loading the same on a mini truck and the presence of respondent no. 5
on the spot have also been filed.

11. It is not out of place to mention here that although the
respondents no. 4 and 5 have filed their detailed return, but they have
not denied the allegations of beating, forcible eviction by respondents
no. 4 and 5, non-return of some of the belongings and money of the
petitioner as well as the correctness of the photographs filed by the

petitioner.



8

12. The respondent no. 4, in her return, has pleaded that so far as
the incident, which took place on 14-8-2020 is concerned, She was
not in the town and had gone to Jhansi in connection with some other
investigation. Even the petitioner has not alleged that on 14-8-2020,
the respondent no. 4 was present. Thus, it is clear that the respondent
no. 4 is not involved in the incident which took place on 14-8-2020.

13.  So far as the incident of forcible dispossession of the petitioner
from his shop by the respondents no. 3 to 5 is concerned, it is the
stand of the respondent no. 4 that on 25-7-2020, the landlady made
an application to the respondent no. 3 seeking dispossession of the
petitioner from the shop, which was marked to her. The copy of the
application made by the landlady to the respondent no. 3, with his

remark is reproduced as under :

gfd,
A AT IR H8Iey,
T — FEISTR
fTe — @m0 (Hovo)
fowg —
A8y,

gfeag 79 faeq g fe § ureftar e omd
w/0 o # AR yATe M SF 90 Iy, 0 umTa
ST foRTeT, Ieg wdmg e, ueir &1 oy § fo
i o 31Ul g fhR WRIeUT Tl s/o SN
MY I, 0 — 75 S&HOT dorar, RiT &1 B
STIHR, 710 BT 11 ATE BT WHHS HIH) o oY, Roraapr

AY®  fARIAT 1400/—% S T BIM AT, U4
$IBT THC 27.08.14 DI WH B AT AT, SHD dIQ
IO IMT B gRT IS WHe T8t fhar wam, 3k 7 &
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3T 1 T UR Deoll AT B, 3R QX HBH IR PHeoll
IR S, FF 2014 | A9 2020 TH KU IA D R
31 pig fomar 21 faar T |

3 M St | e €, fb ureifar &1 gar
Gl HRIBY, T 2014 ¥ 2020 DI QT fpRmar &

Wiy |
fa&=TT: 25.07.20 greffaT
I w/o @0 s
AR TS 3
Seal Police SI S+frar < 90 UTTeT @I, WTes
Station ST R Rute TaTg 37I8TH (T410)
Bahodapur <d A0 70 9074415152 (faft=)
25.7.2020 8076988074 (31])
@ ™ THE U ©)

14. The respondent no. 4 has also filed a copy of the undertaking
given by the petitioner, at the police station, which is at Page 23 of

the return of respondents no. 4 and 5, which reads as under :

A AT Y9N J8Iey,
T JBISTYR,

9 —g@dM &1 S FME o T ¥ ar 9o @A
a1 |

HEIey,

SWiad favg # o 2 f § urefl sreor
Y OIS MUSY dieR ARl deHvr dorn
eI o & fAftm w43 W@ = Serde ey
39 31 A M0 UrTeE™ fRer & AdbE # H
FRAT T 3l faid 25.7.2020 &1 fafta a4 yferw
9 @ 9WIA gHME Hl Gl @iell IR el
A I ReId §oF A @ W © 99 d& W
ST I3 ¥MIdd d18” | 78l 37 Wl a9 ddb (i 25.
82020 TH XN THM I AHH # 2T | 2T & 3
R BF S Uel & R gn| R gW @ 9re o
Il BT ST § 98 HIRT BT |

it 5 T ureff = <
3RO I JAHIRTE drEY fafd= emeRr g3 @0
0 Fewror Teran SRENENIC)
EEISIIEN GACINEECIE]

foRTET TErSTR
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15. In the said undertaking also, the petitioner had specifically
alleged that today, he has been dispossessed by Vipin Arya, with
the help of police. On the contrary, by taking advantage of the
presence of the respondent no. 4 at Jhansi on 14-8-2020, She tried to
project that in fact the incident which took place on 25-7-2020 is
false. It is really unfortunate, that the respondent no. 4 has tried to
mislead this Court. Be that as it may be. During the course of
arguments, it was admitted by the Counsel for the respondent no. 4
that on 25-7-2020, the respondent no. 4 was on duty in the Police
Station Bahodapur, Distt. Gwalior, and was entrusted with the work
of conducting enquiry on the application filed by the landlady (which
has already been reproduced earlier).

16.  Further, the respondent no. 4 has herself filed a copy of letter
dated 27-7-2020, written to her by the S.H.O., Police Station
Bahodapur, Distt. Gwalior, in which it is mentioned that She had
inquired the matter on 25-7-2020, and a report has been called by the
Senior Police Officers, therefore, She should submit her reply.
Thereafter, the respondent no. 3 submitted his report to the Senior
Police Officers, in which it is mentioned that on receiving an
information of ruckus, the respondent no. 4 had gone to the shop of
the petitioner, and brought the belongings of the petitioner to the
police station and obtained an undertaking from the Petitioner
(Which has already been reproduced). The copy of letter dated 27-7-

2020 written by respondent no. 3 to the respondent no. 4 and the
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report of the respondent no.3 to the Senior Police Officers are

reproduced as under :

DRI AT YA d8iSYR_TdIferR

. /20 fadT 27.7.2020
gfd,
AT FRTSIYR TdT

foyg— WEIHor TreT B Gay 7 |

S/ e, /) /
SIRIFd fawar=iia og § fb fedie 25 /07 /2020 &1

AMUb gRI IAMASH IHIA] s Ufed W 8l AR
ggTe A . UM WMET ed UdTY IMSH @l gRT
IS U WR W 3fAMdGd A0 e GF S YD
T IRt 75 FeHOT Tolam ¥ & BIawT ¥HR T4l
®H B DB GHM A A-IT AT AT IFd Hag H
IR PPN gRT ufddes Rulé ardl 8 g ord: Sad
Sita & 3Yd gRT T BRIARI B T & S & Gae
H WEIHROT < |

Report given by respondent no. 3 to S.P. Gwalior :
GO0 Kok B G 1 53 e KRG I (S RO

®./ /20 eI —
gfd,
S gfera arefiets wRIcy
FSTelT TaTfelaR (H.9)
gRT — g Jread |
fawra— JMAGH /T IMT & YHROT § yfded & FaeT H |
S e, /) /
ARGy,

fydes g fo feqie 25 /07 /2020 &1 MdTH
JHA 91 gfed W S ARIOT g I N umTe
T W& YU 3 @1, §RT 3FMAGdH ™01 A GF
ot HYGTeT I AN 75 FeHUT dorar R @
BTl ¥h] A1 & fdog ofded U9 foar ar o
9 w® 9 fedid 25 /07 /2020 &7 9Tl @H foRTR
R A 8 Ud TS5 TS o gled SO~ 8 &l
goe 9 I dforar 9 77 o™ & urTe @ foRe
Ugdl Ud QM UIfAr W SIS SIS Bl BRUT UBI
e garar a1 & (At amd gRT g&e @rell
HRATHR ANST H ATAE YRA™IT ST 8T AT o w1t
faare 89 @ Rufgd § S goiiar 9 grT <=0
qIfiear BT AT AT T8 AFA B Rerdl & <@
8U Sl Il &l AT BT R HY ANST & Al




17. The respondent no. 3 has filed his separate return. In his return,
he has stated that it is incorrect to say that no criminal case was ever
registered against the petitioner. One crime No. 839/2013 was
registered in Police Station Morar, Distt. Gwalior for offence under
Sections 506,507,384,465,466,467,468,471 of L.P.C. and under
Section 66 of I.T. Act and Sessions Trial No. 160004/2016 is pending
and the next date 1s 25-11-2020. Another offence in Crime No.
173/2013 has been registered at Police Station Heeranagar, Indore for
offence under Sections 3/4,13 of Public Gambling Act, under Section
66 of I.T. Act and under Section 420,465,466,467,468,471,120B and
188 of I.P.C. and Sessions Trial No. 1100531/2016 is pending and
fixed for 8-2-2021. However, it is not the case of the respondent no.3,
that the petitioner was wanted in a criminal case in which reward was
declared against another person. It is further submitted that the
respondent no. 3 has a brilliant service carrier of 7 years. On 25-7-
2020, at about 15:30, the respondent no. 3 went back to his residence
and at 16.46 he received a Whatsapp text message from Reserved

Inspector, Gwalior Shri Arvind Dangi, which reads as under :

IS s de8SR_UH_ Pl gfom A<d_siRYed dIRE R_TH
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THMEER_ BT IMHE R B o T 2, THMER Bl A1 KT3I, JHH

Aifolsdh 3R fHRUeR &1 fqare & dfed gfed garq wifas & 467
frarar Saa1 9 o R 2 e <9 o AT 3

18. Accordingly, he went to Police Station at 16:00 and by that
time, the petitioner along with bag and baggage had already returned
back. The respondent no. 4 gave him a copy of application dated 25-
7-2020 made by landlady and behind the back of the respondent no.
3, the respondent no. 4 had already brought the belongings to the
Police Station and had already compelled the petitioner to submit an
undertaking. It is further submitted that the endorsement made on the
application dated 25-7-2020, made by the landlady, doesnot bear his
signatures and the entire incident took place, when the respondent no.
3 was in his residence. However, the respondent no.3, has not
claimed that the endorsement of entrusting enquiry to respondent
no.4 is not in his handwriting. It is further pleaded in the return that
the respondent no.3 is aware of the fact “that vacation of property
dispute is a civil dispute and he cannot act in violation of law”. So
far as the incident dated 14-8-2020 is concerned, it is pleaded that on
13-8-2020, the Superintendent of Police, Gwalior had declared
rewards against various persons, and reward of Rs. 5000 was
declared against one Arun Sharma, son of Omprakash Sharma,
resident of Sector No.02, D-97, Vinay Nagar, Police Station
Bahodapur. On 14-8-2020, the respondent no. 5 informed him that

the petitioner is the same person and relying on his information, the
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petitioner was brought to the police station and since, the person
against whom reward was declared, was wanted in a criminal case
registered at Police Station Gole Ka Mandir, Gwalior, therefore, the
verification was done by Police of Gole ka Mandir, and when it was
found that the petitioner is not the person, against whom reward has
been declared by the Superintendent of Police, Gwalior, then he was
allowed to go. This stand of the respondent no.3, regarding
voluntary verification of identity of the petitioner by Police of Police
Station Gole Ka Mandir, Gwalior is not correct in the light of the
press note relied upon by the respondents no.l and 2, which have
been filed by them along with compliance report dated 20-10-2020.
However, admitted that the news with regard to the arrest of the
petitioner with his uncovered face got circulated among the News
Paper and Social Media. It is further pleaded that since, circular
dated 2-1-2014 was in existence, therefore, the news was shared. It is
further submitted that a news was also published in the news paper
that the respondent no.3 has been placed under suspension on
arresting an innocent person. It is further pleaded that for the fault of
the newspaper, the respondent no. 3 cannot be held liable. Further it
is pleaded that at the time of photo session also, the respondent no. 5
was present and is also in the photo, but even at that time, the
respondent no. 5 never disclosed to the respondent no. 3, that the
petitioner is not the person against whom a reward has been declared.

Although the petitioner has admitted that unless and until, “a person
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is held guilty by a Court of competent jurisdiction, he is presumed
that he is innocent”, but still insisted that the petitioner is an accused
in two other cases.

19. So far as the return filed by the respondent no. 5 is concerned,
he has not taken any stand with regard to the incident which took
place on 25-7-2020. He has also not denied the photographs filed by
the petitioner, in which he is visible on the spot, when the shop was
being got forcibly vacated. Thus, in absence of any denial on the part
of the respondent no. 5, regarding his presence on the spot on 25-7-
2020, it is held that the respondents no. 4 and 5 went to the shop of
the petitioner, and got the same vacated in an illegal manner without
there being any order of the Court.

20. In the undated report of the respondent no.3 (which has been
filed by the respondent no.4 and has been reproduced), the
respondent no.3, tried to mislead the Superintendent of Police,
Gwalior, by saying that an information was received that there was
some ruckus at Pagalkhana Tiraha, therefore, S.I. Sangeeta Minj
went with force. But, the respondent no. 3, in his letter dated 27-7-
2020, written to respondent no.4, had himself written that the
respondent no. 4 has brought the belongings of the petitioner on the
complaint made by the landlady and there is nothing in letter dated
27-7-2020, that the respondent no. 4 was sent after receiving an
information of ruckus at Pagalkhana Tiraha. Further, it is clear from

the application dated 25-7-2020 written by Landlady, the said
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application was marked by the respondent no.3 to respondent no. 4
for enquiry.

21. The Counsel for the State also could not point out as to how,
the respondent no. 3 could have taken cognizance of the complaint
made by the landlady. From the plain reading of the application, it is
clear that She had prayed for recovery of arrears of rent as well as for
eviction of the petitioner. By no stretch of imagination, the complaint
filed made by the landlady can be said to have disclosed cognizable
offence. Even a non-cognizable offence was not disclosed in the
complaint. The entire complaint was beyond the jurisdiction of the
police authorities but still cognizance of the same was taken.

22.  When a specific question was put to Shri Amit Sanghi,
Superintendent of Police, Gwalior, that whether it is the official duty
of the police to get the shops vacated without there being any orders
of the Court, then it was rightly admitted by Shri Amit Sanghi,
Superintendent of Police, Gwalior, that the police has no authority
whatsoever under any law, to evict the tenants from the tenanted
premises and the eviction can take place only under the decree of
eviction issued by the Court of competent jurisdiction. However, it is
submitted by Shri Sanghi, that the incident of 25-7-2020 took place
prior to his posting in Gwalior. Even the respondent no.3, in his
return has categorically stated that the matter of eviction is a civil
matter and police has no jurisdiction.

23. Although the Counsel for the respondent no. 4 relied upon
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Section 23 of Police Act, but as a departmental enquiry is pending
against the respondents no. 3 to 5, therefore, only undisputed facts
and the stand taken by the respondents as well as the preliminary
enquiry reports are being considered for deciding this petition.
However, it is not out of place to mention here, that now the
respondents no. 3 to 5 are involved in mud-sledging on each other,
thereby placing certain documents on record, which were suppressed
by the respondents no. 1 and 2.

24, It is the case of the respondent no. 4 that it was the respondent
no. 3, who had directed her to enquire the complaint made by the
landlady, whereas it is the case of the respondent no. 3, that the copy
of the complaint was given to him by respondent no. 4, only when he
returned back to the police station at 16:00 and the endorsement made
on the application thereby, directing the respondent no. 4 to enquire,
does not bear his signatures. However, the return of the respondent
no. 3 is beautifully silent as to whether such endorsement is in his
handwriting or not? In para 8 of the return, the respondent no. 3 has
pleaded that as per routine procedure when any complaint is
submitted in Police Station, it is registered in Complaint register and
is placed by the Police Station Munshi before the respondent no.3.
Although it is the contention of the respondent no. 3 that he was
given the said application by the respondent no.4, only after he came
back to the police station at 16:00, but his return is completely silent

as to why he did not ask the respondent no. 4, that under whose
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authority, the endorsement of entrusting enquiry to the respondent no.
4 was written. In absence of such pleadings, an adverse inference has
to be drawn against the respondent no.3, and it is held that
endorsement made on the application dated 25-7-2020 made by the
landlady is in the handwriting of the respondent no.3 and it was the
respondent no.3 who had entrusted the enquiry to the respondent no.
4. Thus, it is clear that the respondent no. 3 has taken a completely
false stand in his return, that he had not marked the application, made
by landlady, to the respondent no.4. Further, the respondent no. 3,
himself has placed the copy of text message received by him on
Whatsapp from Reserved Inspector Shri Arvind Dangi that the
police of Bahodapur Police Station, in connivance with the
landlord, has taken away the belongings of the tenant. Thus, the
respondent no.3, himself has proved that the petitioner was forcibly
evicted by the respondents no. 4 and 5 and since, the complaint was
marked by the respondent no.3, therefore, it can be safely presumed
that the entire incident of forcible eviction took place on the
instructions of the respondent no.3, inspite of his admission in para 8
of his return that vacation of property is a civil dispute. The stand
taken by the respondent no. 3, in para § of his return reads as under :

“Brrreerrreens The respondent no.3 clearly knows that

vacation of property dispute is a civil dispute and

cannot act in violation of law.”
25.  Further, the respondent no. 3 has not placed any document on

record to show that on 25-7-2020, he was at his residence till 17:00.
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26. Further, a preliminary enquiry into the incident was conducted
by C.S.P., Gwalior, and it was found that the respondents no. 4 to 5
are guilty of forcibly evicting the petitioner from the shop. Although
the copy of the preliminary enquiry report has not been placed on
record, but under the instructions of the Court, the Superintendent of
Police, Gwalior, has made the same available. The preliminary

enquiry report dated 28-7-2020 reads as under :

SRt TR Yferd refiegs ARt arferk (1.9.)
PP /931 /710 / CL155 /20
fasi 28 /07 /2020
g,
afaRaa gferw sEflas weica
(zrev—wey g3) e arfesr

foua—amdee  rwur T FEaRil dedor deld dRIeIgR
TR gIRT U 3fTdad U= & Hae ¥ |

20 00

RIS,

SRIE A9 3§ og & & qded w0 I gRI
HRIE § IR Udh RIPTIdl ded U5 ywgd fbar o
IS gRI A FBlelqR H yawy S afiar A, et
3Ed T, A Alford At oMl @ I8 AT R S
AN §RT S9d A1 ARUC PR IAD! §hF &AM DI
drehle o) S Aftar e 9 aRerd srae I & gRI
ANST H G BT FHM ARDPR FEISIgR o TR of o &
Ade # uRga foar T ¥

JMIEH B Iad RIGRIT & Hael H A GHRI TEISTYR
H JATHD Ufadad Ure fHAT AT UG ATdedh BT HAT o
fopam T ey urr fb—

g & ardad K0T IMl 7 JUH HAF H AT b a8
o w9 7 9 9 FAed [T i el arreram
foRTe I8TSIQR & F-[ U T 1400 /— HfeH® & PRy wR
AP Dies f§b I THdIF T fox™ &1 AEE §99 BT HE
HRAT 8 JAMdGd & URGH §RT MMdSd A Yd # 2 g wud
SR o1 {5 @19 & Uael H 3Tdad dl gl Bl (bRl
ST W AT BRAT 39 BRUT AAdedh gRT fUsel U ard |
SHIA BT [T T8l o1 A1 f&A1d 25.07.2020 BT ATH BN
4 99 T FRISIYR &1 I Aforar S, sRefs et Ml @
AP HAlferd AT 3R IHGT A8 3, Tl WRT AR BT
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H U B ddd g AT GO o s U9 smagd gRT
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IREG A AR W ARSI gRT & gRI A= &1
fP 9 <9 drell 99 S99 de O W 3Mded §RT
IReAS At & =xarall ¥ Yd H 9 Gy H 91 B o D
I FHEd gY, 3 Tl & gRT 1Sl ARAT 9 e i &
ERT 3@t vl g fAfis o & @el & g ¥ d1eR olaw
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JAD W AR FWE AN & gRI ARUC BRAT I Gbl Pl
AHME d18) BT ST BIH] JHAE 891 o HSH gRI
A DI AT T8 H WX FelSIgR o W o ST e
IY 3O RV TaT 9 BB & dE H HAM D gHd] AT
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AT # R T AHE & Bl @ IRga fer T 2 faga
HIT Hel™ 2 |
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IO B B dols 9 S Hollar AS 79 B @ UrTa
G fiRe 98 9 A= SIS & BRUT UBH R At omd
@ BRI SHM Well HRATHR ANST H AMEME “RardT STl
fdare @1 Rufa <@ s wSfiar 9 & grr <= wifeal
AT T8 A9 W) GFT Uil 9 AT argd b 9 W)
AP AT T HHE fod vd T & o9—<d &1 faarg g
AT € Sl UISAT BT FHSATSA <1, QM1 Ui dl BT 3a H
MU |ESIAT W S AT S 9 S|l el @
AHG B W QEI OISl BT JYAT W AT of STl
oG foar T 2 |

R ol S ®UF Jdad, IR0 I
AfSTaT ST Td sfrdesd g¥1 Ugd by U wier S wefidr
iS5l vd aReT® 1644 I9d Wi & gRI 3MMAes fafs
AR BT WA $d_gA 3AGd AKYT I DI ghbIA
2 B 1 R 2 S 4 e s WO 0 ) O s e 1 e R
URI AT B S SUFNIed doiial 9 Ud IReA® 1644
A AT AT FEISIR @ ERT U YA IABRI B
OUANT )d g Yfeld |aT &1 2l &l Ieaiad fhar S
gferd &1 Bfd 31 gfid & & g fHar Tr 2

yfde Ifad wriarE! g ufa 2

FeT-—3Mdgdh &1 AMded I 7Y Hiel
JMHET YR BT frdes 7T Yu=

(s g RieRar)
TR gferd aeflerh
ST TaTforaR
27. Thus, it is clear that although the complaint/application dated

25-7-2020 did not disclose commission of any cognizable offence,



21

but instead of directing the landlady to approach the Civil Court
seeking eviction of the petitioner, the respondent no. 3, immediately
usurp the powers of the Civil Court, and directed the respondent no. 4
to enquire into the allegations of non-payment of rent and non
vacating of shop by the petitioner. Thereafter, without wasting even a
single minute, the respondents no. 4 and 5 went to the shop of the
petitioner, and after dispossessing him forcibly, his belongings were
brought to the police station, where an undertaking was obtained
from the petitioner, and only thereafter, he was allowed to take back
his belongings from the Police Station. Thus, the manner in which the
petitioner was evicted from his shop in an illegal manner, it appears
that the respondents no 3 to 5 took contract from the landlady to get
the shop vacated, which is an alarming situation and cannot be
ignored by the Court. Even the respondent no.3 has produced a text
message received from Reserved Inspector, Shri Arvind Dangi, which
also says that the police of Bahodapur Police Station, in connivance
with landlord has taken away the belongings of the tenant to the
police station.
28. The Supreme Court in the case of State of Maharashtra Vs.
Saeed Sohail Sheikh reported in (2012) 13 SC 192 has held as
under:

39. In a country governed by the rule of law police

excesses whether inside or outside the jail cannot be

countenanced in the name of maintaining discipline or

dealing with anti-national elements. Accountability is

one of the facets of the rule of law. If anyone 1s found
to have acted in breach of law or abused his position
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while exercising powers that must be exercised only
within the parameters of law, the breach and the abuse
can be punished. That is especially so when the abuse
is alleged to have been committed under the cover of
authority exercised by people in uniform. Any such
action 1s also open to critical scrutiny and
examination by the courts.

40. Having said that we cannot ignore the fact that the
country today faces challenges and threats from
extremist elements operating from within and outside
India. Those dealing with such elements have at times
to pay a heavy price by sacrificing their lives in the
discharge of their duties. The glory of the
constitutional democracy that we have adopted,
however, is that whatever be the challenges posed by
such dark forces, the country’s commitment to the rule
of law remains steadfast. Courts in this country have
protected and would continue to protect the ideals of
the rights of the citizen being inviolable except in
accordance with the procedure established by law.

(Underline supplied)

29. By no stretch of imagination, it can be said that the conduct of
the respondents no. 3 to 5 was in discharge of their official duties.
Under these circumstances, this Court has to deal with the matter
with all seriousness and has to deal with heavily. It is also not out of
place to mention here that after an undertaking was given by the
petitioner in the police station, some of his belongings were returned
and was permitted to keep the same in the shop. However, none of
the respondents i.e., No. 3 to 5 have disputed the allegation of the
petitioner, that some of his belongings and money has not been
returned back.

30. Incident dated 14-8-2020

31. The admitted facts are that a reward of Rs. 5,000/- was

declared by Superintendent of Police, Gwalior on 13-8-2020, against
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one Arun Sharma, son of Omprakash Sharma, resident of Section
No.2, D-97, Vinaynagar, Police Station Bahodapur, Distt. Gwalior,
whereas the petitioner is Arun Sharma son of Omprakash Sharma,
resident of Laxman Talaiya, Near Asmani Mata Temple, Kapate Wali
Gali, Bahodapur, Distt. Gwalior. Thus, it is clear that residential
address of both the persons are different. Another undisputed fact
1s that the petitioner was brought to the Police Station Bahodapur, on
14-8-2020 at 13:56 and was released at 21:37. Thus, it is clear that
the petitioner was kept in illegal confinement in the Police Station for
7 1/2 hours, and during this period, the respondent no.3, even did not
try to verify that whether the petitioner is the same person against
whom reward has been declared by the S.P., Gwalior, or not. The
respondent on.3 could have verified the identity of the petitioner from
his residential address also, but even that was not done. It is also
mandatory under law, that after arresting a person, an information is
to be given to his family members. As the brother of the petitioner
had already approached the S.P., Gwalior, therefore, the respondent
no.3 was aware that the residential address of the petitioner is
different from that of the person, against whom reward has been
declared by S.P., Gwalior.

32. Further, the respondent no. 1 in para 11 of his return has stated
that after the reward of Rs. 5000 was declared by the Superintendent
of Police, Gwalior, instructions were issued to the Police Station

Bahodapur personals to put the efforts to trace out Arun Sharma, son
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of Omprakash Sharma, wanted in crime no. 255/2011. The copy of
the order by which rewards were declared by the Superintendent of
Police, Gwalior has also been filed by the respondent no.1. From the
said order, it is clear that reward against one more person, namely
Avinash son of Ashok Upadhyay resident of Sector 3, behind
Electricity Office, Vinay Nagar, Police Station Bahodapur, Distt.
Gwalior, was also declared and he was also the resident of an area
falling within the territorial jurisdiction of Police Station Bahodapur,
then why instructions were issued to trace out Arun Sharma only and
why not Avinash son of Ashok Upadhyay also? Thus, it is clear that
Arun Sharma (Tenant) was unlawfully taken into custody with malice
and 1n utter misuse of the official position.

33. Further, the return of the respondent no.3, is completely silent
on the question of timing of sending press release to L.T. Cell,
Superintendent of Police, Gwalior. Further, it is the stand of the
respondent no.3 himself, that since, the person against whom, the
reward was declared was wanted in a crime registered at Police
Station Gole Ka Mandir, and after due verification by Police of Gole
Ka Mandir, the petitioner was released, but has not clarified that why
the respondent no. 3, released the press note and forwarded the same
to the I.T. Cell, Superintendent of Police, with uncovered face of the
petitioner by branding him as “An accused with reward of Rs. 50007,
even prior to verification. Thus, it is clear that the respondent no. 3,

did not verify the identity of the petitioner and deliberately released
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the press note with uncovered face of the petitioner. Further, the
stand that the Police of Gole Ka Mandir, had voluntarily verified the
identity of the petitioner, is contrary to the submission made by the
Superintendent of Police, Gwalior. At the cost of repetition, it is once
again pointed out that during the course of hearing, it was specifically
stated by Superintendent of Police, Gwalior that on receiving a
complaint from the brother of the petitioner, he got the enquiry done,
and when it was found that the petitioner was never required by the
police, then he was released. Further, it is the stand of the respondent
no. 3, that the press note was released in the light of the Circular
dated 14-1-2014, which has been partially quashed by this Court by
its order dated 2-11-2020. However, the Counsel for the respondent
no. 3, could not point out any thing from the then existing circular, to
show that the police officers were given unfettered right to declare
any innocent person as a “an Accused against whom reward has been
declared” and release the press note with his uncovered face
photograph, even without due verification. Even otherwise, the
conduct of the respondent no.3 was not in accordance with the
circular dated 2-1-2014, which was in existence till 2-11-2020. Thus,
it is clear that now the respondents no. 3 to 5 are trying to indulge
themselves in mud sledging against each other, however, the fact of
the case is that while doing so, they themselves have disclosed certain
inculpatory facts which were suppressed by the respondents no. 1 and

2 1n their return.
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34. Further, Additional Superintendent of Police, Gwalior has also
conducted a preliminary enquiry. It is really surprising that all the
senior police officers were somehow trying to project that the present
case i1s that of mistaken identity. Although, the copy of the
preliminary enquiry report prepared by Shri Pankaj; Pandey, Add.
Superintendent of Police, City (Center), Gwalior was not filed by the
respondents, but on the directions of the Court, the same has been

made available and the same is reproduced as under :

sratera Afao yfera aehes srex(wen),forar arfera(vovo)
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e STadA | fFad deg daford @l T4 -
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@ STHR IHD! AT A < IR AT AT BT AFGR BT i
far o | 91 # o1 el &1 #fver $9 ReTd mRoWoTaH




31

JTURTY FaX HI D SN oAdR A TR K/ I P aald
T MU T T8I IR0 I I Yudre B, A Iad WM H
qiftsd STRIUT 31wV M1 9 B}, 3T BFT U TAT| AR<Id
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NS & FI91 O A g BT YART 81 1347 |
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TIM=T AT A SI] Aelr | 918 S9a e # o W) 90T
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5-5 BOIR ®Ud & fedld 13.08.2020 I A =fd foar
T o |
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gl H Heddld I OWIIR 2, e sweu 9 Bl
SIIATE! T8l 8% 3R QI el Bl o 4§ Ao fhar 1|

AN AMT YNNI gBlelqR S fa-er JoiYd &1 U
foT TR 9T B9 (AT fH /T IAT 5000 /— H BT FAHN B
3R SHHT UAT 1T | SHD HY THI d1a 3MRED YD BT
Al B ST oI, T9 H S=° 9T & 3revr Ml dedoT et
TR IEAT & | U I o fIT R & AW ¥ 5000 /% Bl
ST AT ol o7 | g1 A gon % orwvr e &1 91 9
ofider oMl gl Ao R # I8ar o, Rree 981 &1 7™ 99
feam o 3R ad9 # FEHv T W @ o o, $9 BRI
X GRT SAT AT THRI BI 3TRUT IFT & Id BT SIHBRI o
T | N gRT SIHGRNI U 59 & 918 TS 99T URY gIRT
FOA 9 B A1 0T T Bl Gbgl TAT| STd Yo Uglel
WWWW&W%W@H@W@IWQ
ST g1 Uglel U8 WR goirar | § O €1 Uglel 08 TR Ugen
ar gaTSt o YR | H3NY UBT o orwur e ad afdd 2 |
i d@dR S qarT b gl oreur vl 98 afdd B sHd
91 3RUT M DI A WX o ST AT IR M & Hriare!
@ AT 9] | Uar genm f& o= Wenm &1 AR @ R
JTURTY 3R[UT I AT STRINT ofT, 98 I 31H™UT IHT 7 BIax
3T IO I HdhetT, I S U | Bre faar M|

IR IARETD 1875 PREUHIAR
T, amgodlodd YferasieNas srate, arforr 7 Fe #
garar b el 14.08.2020 P AHIOATT YHRT TISTYR I
famrer R IoMYd gRT R REHYY TRR TR UFAIC d9dH 8q
JAS 9ol of b "SRl 3Ra01 g3 wyerer It Hofd iR
TIORIR BIATHT AT BT AfGR & JIWRTT H 5000 / —HUY BT
ST e,

R gfos gl o qeleTR 9 UHhsadR R%BAR
fhar T 7 39 S @ WA e &1 e ase U
fpar, ST sradid-ef Her e | IMEC! ¥al H YA-Ie &l dIR
foar a1 9 gHEET @Y @CUU TR AT UNRI DI SR
ITH ARSI BT o7 I qd AFAIGA forar 1 o |

ST ¥ JAMASH /YT AT RT U HaA H W fabar
a7 fb qdyem IQ faih 25.07.2020 PI fHRRA B g B
faare &1 Jax MReTH A T g U FRITH Hoiar A9 §
RT M FRIGIYR o M7 oTfdhs] 39 U0 4 aRs
JAHIRAT & BX&Y A 977 By Briare! {6y 9 a1 A 79
IHE Bie fedr T o g9a 9c SU MRige fimeiRiE
RGIYd, Sd6l AT U9R) F8lelgR U4 3TS0Code & dRS
ARETH 1875 Y PAR Wl D PUMIAR  Yferd
ANNeTH, AIfeTIR §RT AT el HT AfGR & IR B0
255 /11 9RT 420 ¥I&f4,3(1)(2)4) #odo femei & faal @
TReror  rffd 2000,  45-U9 /58d1(5—T)  3MROEN.MS0
AR 1934 H WRR SIRIAT 30T Y3 AFYDIT e 710
AFeR F0—2, S1—97,fATITR, o1 FEIeIgR foTelr TarferaR @l
fReaR 2q 5000 /—0d @I A QY
Eﬁ/gaw/rcn/@ﬁ/ws/zooo f&Hi® 13.08.2020 & TEq AT
BT 7 o7 | gATSl AT YNNI delelgR I faTel ﬂmg\df{
U A H Wee fhar & 39 IR & 399 Bl BN
AN B AR HHAIRAT I &1 T, 79 R AT qeleIR H
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T 3MReTdH 1644 3T IHT §RT S 5000/ —%. & FAMH!
30T I B Yo Ul TR FEISTR WR &g B Bl T
3 fereie Ioqd &1 Ry 9 W S/ 99 @ R0¥10
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IREAH 529 TFIE MR T ARAD 2605 U 8 oIk Bl
AP] JAREAD 1644 A T gRI & I FAAT WA W
3R 3T 14.08.2020 BT & IU FRIeTd IARE IoYd &1
3O HIdIgSl AICAYT H0 70491—62900 WX UHAIC B HIG
MO0 & IR 3MRETH 1875 GIGBAR WA Pl HOTR
WW@WW%OW@WWW
Af*eY & ORI BT 5000/ —50d & A gi%m S rarciilecsei
RIS 9 FRGAR &A1 IRl SR Wi e &1 i
e faar M iR 918 # UHAle H GUR HRART SIihx G:
Ul TRV fHy M @ Wigfa Su gs  aeiis
ST T 3Mgociodel H & T, g = & srododd
UHe S—HcT Ud @BedUT Biel Ug-Ie 99 IRMYT T/0T 9T
W% & BIel & A1 JHRT f6ar 7| a8 H o1 Ter &
qf*ex | Ju fRleT  iRodlovaH &1 A1 JEISTR Ug DR
AT WU T Y YBde 9 OIe SWid A GHRT
qBISIYR bl A BHRIAT AT b ST I=R01 T 271
¥ T B BT A AR W, qE AT T BT AR B
IR . 255/11 H I IR =& 8, 9 )R I o
UaRI g8rSTYR g1 AN WR Yferd FRIY # 9 T 3reor e
BT RN0|0F. 76 /14.08.2020 TR RUE TS Hx A A g«
fepar T |

3 RE W W W ga fF 6 orwu vl @
5000/ —%UA BT FAH B Bl GOl ARAD 1644 37
Tl gRT SU e femwiiE Joigd sarst oM IR
FEIRIR BT Y I R g6 gRT TRIE < & AT Aqal
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1. 3Tdgd w0l IH YA AMUSIY I HodeHu  doldr,
IR &1 HAF Tol.

2. JU PRIt feTeriE oY AT g8lSIqR—aTa—Y(erd allg
@ HUF 9 AT FRISIYR & JN0WI0F .76, 22, ,74, 72, 20 /14.
8.2020 &I AT Tdhel U

3. 3TRE® 1439 HHSA IHI, AT TBISTR B B,

3RETDH 529 TFTRIE AMR, AT TSGR BT HA.

TRETH 1839 AMTYEG I, AT TBISIYR BT HA,

3REID 638 SRITARRIE, AT TEISIYR BT B,

3MRETDH 2605 STARTE TR, AT TESTYR BT HA,

JRETH 1875 I HAR Wleol, FMSLAA. Yford snfierd

9. JRETH 1644 3 THI, AFT FISIR BlA—Jfold s

© N o oA

IR BT HUH,
10. S ferd  SRoWoTiaH, =T Mol &1 "fexy e
IR BT B,
(GdoT qTvsy)
3ffdo gfera srefers
ER(A), TR

35. In the conclusion, it was observed by the Add. Superintendent
of Police, City (Center), Gwalior that it is a case of mistaken identity
done under excitement, because of similarity in name, father's name
and residential address. Surprisingly, the Add. S.P., City (Center),
Gwalior himself has disclosed the residential addresses of the
petitioner and the wanted person in his preliminary enquiry report,
but inspite of that he, for the reasons best known to him, gave a
wrong finding that because the residential address of both the persons
were same, therefore, the respondent no. 3 had committed mistake.

36. At the cost of repetition, it is once again clarified that during
the course of hearing of the case, the S.P., Gwalior has made a
statement before this Court, during the course of arguments, that in

fact he had received a call on his mobile phone from the brother of
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the petitioner, and only on his instructions, an enquiry was conducted
and the petitioner was later on released. But the Add. Superintendent
of Police, City (Center), Gwalior, did not mention this fact in his
Preliminary Enquiry Report, although he has recorded the statement
of one Shri R.P. Gautam, Sub-Inspector, Police Station Gola ka
Mandir, Gwalior, who had conducted an enquiry in order to find out
the identity of the petitioner. But surprisingly, the Add.
Superintendent of Police, City (Center), Gwalior, in his preliminary
enquiry report, conveniently drew a conclusion that by mistaken
identity the petitioner was brought to the Police Station and upon his
identification he was released, but did not mention that the
respondents no. 3 to 5 did not try to verify the identity of the
petitioner on their own, but the identity of the petitioner was
established only after the intervention of the Superintendent of
Police. Further, the respondent no.3 also in his return, did not claim
that after taking the petitioner in custody, he ever tried to verify his
identity. Be that as it may be.

37. It is surprising, that the Additional Superintendent of Police,
City (Center), Gwalior was informed by the petitioner, about the
incident which had taken place on 25-7-2020, and was also aware of
the fact that in both the incidents, the respondent no.3 and 5 were
involved, but still did not try to find out as to whether the unlawful
custody of the petitioner on 14-8-2020 by the respondent no.3 and 5

was the case of mistaken identity or it was in continuation of the
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incident dated 25-7-2020. As already observed that it appears, that
the respondents no.3,4 and 5 had taken a contract for getting the shop
vacated, and when the shop was not vacated by the petitioner inspite
of the undertaking given by him in the police station, therefore,
deliberately he was apprehended on 14-8-2020. Even before the
enquiry officer, the respondent no.3 had made a statement that he had
blindly believed the information given by the respondent no. 5 that
the present petitioner is the same person, against whom a reward of
Rs. 5,000 has been declared by the Superintendent of Police.

38. Further, the Add. Superintendent of Police, City (Center),
Gwalior did not even try to verify that whether the respondent no. 5
was on his duty in the police station or was on duty at somewhere
else. According to the respondent no. 5, he was on duty at another
point, and he doesnot know anything about the unlawful
apprehension of the petitioner. However, in the preliminary enquiry,
it was found that the petitioner was unlawfully apprehended by the
respondent no.3, on the information given by the respondent no.S5.
Thus, it is clear that the respondent no. 5 was not on the point, where
he was deputed, but he was roaming around here and there.
However, the Add. Superintendent of Police, City (Center), Gwalior,
did not observe about the conduct of respondent no. 5 of leaving his
point of duty and roaming around here and there. Be that whatever it
may be.

39. Further, the respondent no. 5 has admitted that in the
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photograph of the petitioner with uncovered face which was
published in the newspaper, he is also there. It is fairly conceded by
the Counsel for the respondent no.5, that as per the duty Rojnamcha
Sanha, the respondent no. 5 should not have been in the police station
at the time of photo session. Further, it is the stand of the respondent
no.3, that it was the respondent no.5, who had given an information
that the petitioner is the same person, against whom a reward of Rs.
5000 has been declared by the Superintendent of Police. Thus, it is
clear that inspite of the best efforts by the respondents no. 3,4, and 5,
as the petitioner had not handed over the vacant possession of the
Shop to the landlady, therefore, the petitioner was taken into unlawful
custody on 14-8-2020 at 13:56 and was kept in the police station
unlawfully till 21:37 and was released only after the intervention of
the Superintendent of Police, Gwalior and in the meanwhile, the
photograph of the petitioner was circulated amongst Social Media as

well as Print Media by projecting him as under :
Uid 8ok ®Ud T SATH SEGre<! &l IRIYT ydhsT 14T |

40. Another important aspect of the matter is that according to the
preliminary enquiry report prepared by the Add. Superintendent of
Police, City (Center), Gwalior, the petitioner was brought to the
Police Station Bahodapur, Distt. Gwalior on 14-8-2020 at 13:56 and
was kept till 21:37, but for the reasons best known to the respondents
no. 3 and 5, the petitioner was not formally arrested. If the

respondents no. 3 and 5 were of the view that the petitioner is the
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same person against whom reward of Rs. 5000 has been declared by
the S.P., Gwalior, then there was no impediment for arresting the
petitioner formally. Further, if the movements of the petitioner were
curtailed in order to do some investigation, then the primary duty of
the respondent no. 3 and 5 was to verify as to whether the petitioner
is the same person, against whom the reward of Rs. 5000 was
declared by the Superintendent of Police or not. Even that was not
done.  Further, the respondent no. 3 has tried to shred his
responsibility by stating that he had acted on the information given
by the respondent no.5, but the said stand of the respondent no. 3
cannot be accepted because, even if the stand of the respondent no.3
1s accepted, but still it cannot be said that he had acted in good faith.
The word “Good Faith” has been defined in Section 52 of I.P.C.,
which reads as under :
52.  “Good faith” —Nothing is said to be done or

believed in “good faith” which is done or believed
without due care and attention.

It 1s not the case of the respondent no.3, that before and after
taking the petitioner in custody and before releasing the press note
with news “An accused with reward of Rs. 5000 has been arrested”
with uncovered face of the petitioner, he had acted with due care and
attention. So far as the registration of two criminal cases against the
petitioner is concerned, the Counsel for the respondent no.3, could
not point out that if any criminal case has been registered against a

person, then the police in an illegal manner, and without there being
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any allegation in a particular case, can project him as a “An accused
with reward of Rs. 5000 and can publish his uncovered face in the
print as well as social media. The respondent no.3 has filed a copy of
the charge sheet filed by the police in crime No. 173/2913 registered
at Police Station Heeranagar, Indore. From this charge sheet it is
clear that on 20-4-2013, an information was received that gambling is
going on, therefore, the police party raided the premises, however,
two persons succeeded in running away. The purse of one of the
miscreant fell down and from the ID proof kept in the said purse, it
was found that the said purse belongs to one Rinku. Large number of
mobile sims and mobile phones were seized. During investigation one
Santi@ Chandraprakash of Morena was also implicated as an
accused. On verification, it was found that the mobile SIMs were
purchased from the shop of the petitioner on the basis of forged
documents, and accordingly, he too was made an accused. Thus, it is
clear that in crime no. 173/13, the allegations against the petitioner
are that mobile SIMs were purchased from his shop on the basis of
forged documents. However, there is no allegation that the petitioner
was involved in actual gambling. Further, the respondent no.3, has
also admitted that unless and until, a person is convicted, he is
presumed to be innocent, and it is not the case of the respondent no.3,
that the petitioner has been convicted in any criminal case. Further,
the Supreme Court in the case of Malak Singh Vs. State of P&H

reported in (1981) 1 SCC 420 has held as under :
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7. As we said, discreet surveillance of suspects,
habitual and potential offenders, may be necessary and
so the maintenance of history sheet and surveillance
register may be necessary too, for the purpose of
prevention of crime. History sheets and surveillance
registers have to be and are confidential documents.
Neither the person whose name is entered in the
register nor any other member of the public can have
access to the surveillance register. .........

The Supreme Court in the case of Bhim Singh (Supra) has
held as under :
2. Police officers who are the custodians of law and
order should have the greatest respect for the personal
liberty of citizens and should not flout the laws by
stooping to such bizarre acts of lawlessness.
Custodians of law and order should not become

depredators of civil liberties. Their duty is to protect
and not to abduct.........

41. During the course of arguments, it was submitted by the
Counsel for the respondent no.3 that a mistake has been committed
by respondent no.3, but that was committed in excitement and now he
would abide by all the judgments passed by Supreme Court as well as
High Court and now he would follow all instructions. The contention
made by the Counsel for the respondent no.3 cannot be accepted. The
Counsel for the respondent no.3 could not point out any provision of
law, which gives authority or exemption to the respondent no. 3 from
deviating his duties under excitement. Further, this admission
clearly establishes that the respondent no. 3 had acted in a haste
under rash and reckless excitement without any due care and

attention. Further, what was the need of excitement is also not
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known.
42. Thus, it is clear that not only the petitioner was taken in
unlawful detention, but he was projected in the media that he is a “an
accused with reward of Rs. 5000”. Although, the respondents no. 3
and 5 had, intentionally apprehended the petitioner in an unlawful
manner, but unfortunately, the police authorities have tried to project
that it is a simple case of mistaken identity. Further, the respondents
no. 1 and 2, in their compliance report dated 20-10-2020, have filed a
copy of news published in the newspaper that the respondent no. 3
has been suspended for arresting an innocent person. Thus, it is the
case of the respondents no. 1 and 2 also, that the petitioner was
arrested but is completely silent as to why formal arrest memo was
not prepared?
43. Itis a well established principle of law that there is a difference
between “Custody” and “Arrest”. The Supreme Court in the case of
Khatri (2) v. State of Bihar, reported in (1981) 1 SCC 627, has held
as under :

7. There are two other irregularities appearing from

the record to which we think it is necessary to refer. In

the first place in a few cases the accused persons do

not appear to have been produced before the Judicial

Magistrates within 24 hours of their arrest as required

by Article 22 of the Constitution. We do not wish to

express any definite opinion in regard to this

irregularity which prima facie appears to have

occurred in a few cases, but we would strongly urge

upon the State and its police authorities to see that this

constitutional and legal requirement to produce an

arrested person before a Judicial Magistrate within 24

hours of the arrest must be scrupulously observed. It is
also clear from the particulars furnished to us from the
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records of the Judicial Magistrates that in some cases
particularly those relating to Patel Sahu, Raman Bind,
Shaligram Singh and a few others the accused persons
were not produced before the Judicial Magistrate
subsequent to their first production and they continued
to remain in jail without any remand orders being
passed by the Judicial Magistrates. This was plainly
contrary to law. It is difficult to understand how the
State continued to detain these accused persons in jail
without any remand orders. We hope and trust that the
State Government will inquire as to why this
irregularity was allowed to be perpetrated and will see
to it that in future no such violations of the law are
permitted to be committed by the administrators of the
law. The provision inhibiting detention without
remand is a very healthy provision which enables the
Magistrates to keep check over the police
investigation and it is necessary that the Magistrates
should try to enforce this requirement and where it is
found to be disobeyed, come down heavily upon the

police.

(Underline supplied)

The Supreme Court in the case of Mohd. Arif v. State (NCT
of Delhi), reported in (2011) 13 SCC 621 has held as under :

168. Firstly speaking about the formal arrest, for the
accused being in custody of the investigating agency
he need not have been formally arrested. It is enough
if he was in custody of the investigating agency
meaning thereby his movements were under the
control of the investigating agency. A formal arrest is
not necessary and the fact that the accused was in
effective custody of the investigating agency is
enough. It has been amply proved that the accused was
apprehended, searched and taken into custody. In that
search the investigating agency recovered a pistol
from him along with live cartridges, which articles
were taken in possession of the investigating agency.
This itself signifies that immediately after he was
apprehended, the accused was in effective custody of
the investigating agency.

The Supreme Court in the case of Sundeep Kumar Bafna v.
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State of Maharashtra, reported in (2014) 16 SCC 623 has held as
under :

7. Article 21 of the Constitution states that no person
shall be deprived of his life or personal liberty except
according to procedure established by law. We are
immediately reminded of three sentences from the
Constitution Bench decision in P.S.R. Sadhanantham

v. Arunachalam, which we appreciate as poetry in
prose: (SCC p. 144, para 3)

“3. Article 21, in its sublime brevity, guardians
human liberty by insisting on the prescription of
procedure established by law, not fiat as sine qua
non for deprivation of personal freedom. And
those procedures so established must be fair, not
fanciful, nor formal nor flimsy, as laid down in
Maneka Gandhi case. So, it 1s axiomatic that our
constitutional jurisprudence mandates the State
not to deprive a person of his personal liberty
without adherence to fair procedure laid down by
law.”

Therefore, it seems to wus that constriction or

curtailment of personal liberty cannot be justified by a

conjectural dialectic. The only restriction allowed as a

general principle of law common to all legal systems

is the period of 24 hours post arrest on the expiry of

which an accused must mandatorily be produced in a

court so that his remand or bail can be judicially

considered.
44. It is clear that after taking the petitioner in unlawful custody,
the respondents no. 3 and 5 did not waste a single minute in sending
the press note with photograph to I.T., Cell, Office of S.P. Gwalior.
Although the Add. Superintendent of Police, City (Center), Gwalior,
during preliminary enquiry has recorded the statement of Head
Constable 1875 Surendra Kumar Bhatele, who has stated that on 14-
8-2020, the respondent no.3 had sent a message for preparing a press

note on his Whatsapp, but conveniently did not mention the time of

sending such message.
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45.  All the important documents have been withheld by the Police,
and even on the directions of the Court, only the file pertaining to the
suspension of the respondent no. 3 and some copies of different
orders were sent, some of which have been reproduced in this order.
Be that as it may be.

46. From the file of suspension of the respondent no. 3, it appears
that the respondent no.3 was suspended by order dated 14-8-2020.
Thereafter, the respondent no.3 moved an application for revocation
of his suspension on 28-8-2020, and on the very same day, his
suspension order was revoked. It is not out of place to mention here,
that on 14-8-2020, a report was submitted by Additional
Superintendent of Police, City (Center), Gwalior, that the petitioner
was unlawfully detained in police station Bahodapur. Thereafter on
3-10-2020, a show cause notice was issued to respondent no. 3. It is
not out of place to mention here that the notices of this petition were
issued for the first time, by this Court on 8-9-2020. Thus, it is clear
that after taking an application from the respondent no.3 for
revocation of his suspension, the Superintendent of Police, Gwalior
revoked his suspension on the very same day and the chapter was
closed. However, only after receiving the notice from this Court, the
first show cause notice was given to the respondent no. 3 on 3-10-
2020 and accordingly, a fine of Rs. 5000 was imposed by order dated
14-10-2020, i.e., just two days prior to filing of first compliance

report. Thus, it is clear that the police department has not taken the
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misdeeds of the respondents no. 3 to 5 with all seriousness and took
the matter as if the police has a right to tarnish the privacy/personal
liberty/reputation of any citizen at their sweet will. Thus, the
Advocate General of the State was right in making a statement
before this Court on 2-11-2020, that the matter has been handled in
a most causal manner and he may be granted time to reconsider
the steps taken against the respondents no. 3 to 5. Thus, it is clear
that even the Advocate General of the State was not satisfied with
the manner in which the police authorities had handled the case
against the respondents no. 3 to 5. Be that as it may.

47. The Counsel for the respondent no. 5 submitted that all the
police personals which are visible in the photograph have not been
proceeded against by the Superintendent of Police, Gwalior and he
has deliberately adopted the policy of pick and choose, and the
respondent no.5 has been made a scapegoat. In reply, it is submitted
by Shri Amit Sanghi, Superintendent of Police, Gwalior, that action
was taken on the basis of the Preliminary Enquiry Report in which it
was concluded that the respondents no. 3 and 5 are responsible for
unlawful custody.

48. Considered the submissions made by the Counsel for the
respondent no. 5 and Shri Amit Sanghi, S.P., Gwalior. In the
preliminary enquiry report, the enquiry officer has not considered the
role played by all other team members who are visible in the

photograph. Therefore, the Superintendent of Police, Gwalior is
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directed to conduct an enquiry with regard to the role of all other
police personals who were the members of the team, which had
illegally apprehended the petitioner and are visible in the Photograph
and take action accordingly.

49. The Supreme Court in the case of Arnab Manorajan
Goswami Vs. State of Maharashtra, by Judgment dated 27-11-
2020 passed in Criminal Appeal No. 742 of 2020 has held as under :

59. These principles are equally applicable to the
exercise of jurisdiction under Article 226 of the
Constitution when the court is called upon to secure
the liberty of the accused. The High Court must
exercise its power with caution and circumspection,
cognizant of the fact that this jurisdiction is not a
ready substitute for recourse to the remedy of bail
under Section 439 of the CrPC. .........

60. Human liberty is a precious constitutional value,
which is undoubtedly subject to regulation by validly
enacted legislation. As such, the citizen is subject to
the edicts of criminal law and procedure. Section 482
recognizes the inherent power of the High Court to
make such orders as are necessary to give effect to the
provisions of the CrPC —or prevent abuse of the
process of any Court or otherwise to secure the ends
of justicel. Decisions of this court require the High
Courts, in exercising the jurisdiction entrusted to
them under Section 482, to act with circumspection.
In emphasising that the High Court must exercise this
power with a sense of restraint, the decisions of this
Court are founded on the basic principle that the due
enforcement of criminal law should not be obstructed
by the accused taking recourse to artifices and
strategies. The public interest in ensuring the due
investigation of crime is protected by ensuring that
the inherent power of the High Court is exercised
with caution. That indeed is one — and a significant -
end of the spectrum. The other end of the spectrum is
equally important: the recognition by Section 482 of
the power inhering in the High Court to prevent the
abuse of process or to secure the ends of justice is a
valuable safeguard for protecting liberty. The Code of
Criminal Procedure of 1898 was enacted by a
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legislature which was not subject to constitutional
rights and limitations; yet it recognized the inherent
power in Section 561A. Post Independence, the
recognition by Parliament of the inherent power of
the High Court must be construed as an aid to
preserve the constitutional value of liberty. The writ
of liberty runs through the fabric of the Constitution.
The need to ensure the fair investigation of crime is
undoubtedly important in itself, because it protects at
one level the rights of the victim and, at a more
fundamental level, the societal interest in ensuring
that crime is investigated and dealt with in
accordance with law. On the other hand, the misuse of
the criminal law is a matter of which the High Court
and the lower Courts in this country must be
alive. .o Whether the appellant has
established a case for quashing the FIR is something
on which the High Court will take a final view when
the proceedings are listed before it but we are clearly
of the view that in failing to make even a prima facie
evaluation of the FIR, the High Court abdicated its
constitutional duty and function as a protector of
liberty. Courts must be alive to the need to safeguard
the public interest in ensuring that the due
enforcement of criminal law is not obstructed. The
fair investigation of crime is an aid to it. Equally it is
the duty of courts across the spectrum — the district
judiciary, the High Courts and the Supreme Court — to
ensure that the criminal law does not become a
weapon for the selective harassment of citizens.
Courts should be alive to both ends of the spectrum —
the need to ensure the proper enforcement of criminal
law on the one hand and the need, on the other, of
ensuring that the law does not become a ruse for
targeted harassment. Liberty across human eras is as
tenuous as tenuous can be. Liberty survives by the
vigilance of her citizens, on the cacophony of the
media and in the dusty corridors of courts alive to the
rule of (and not by) law. Yet, much too often, liberty
is a casualty when one of these components is found
wanting.

50. As already held in previous paragraph that even according to
respondents no.1 and 2, the petitioner was arrested but still memo of

arrest was not prepared. The Supreme Court in the case of D.K. Basu
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Vs. State of W.B. reported in AIR 1997 SC 610 has held under :

35. We, therefore, consider it appropriate to issue the following
requirements to be followed in all cases of arrest or detention
till legal provisions are made in that behalf as preventive
measures:

(1) The police personnel carrying out the arrest and handling
the interrogation of the arrestee should bear accurate, visible
and clear identification and name tags with their designations.
The particulars of all such police personnel who handle
interrogation of the arrestee must be recorded in a register.

(2) That the police officer carrying out the arrest of the arrestee
shall prepare a memo of arrest at the time of arrest and such
memo shall be attested by at least one witness, who may either
be a member of the family of the arrestee or a respectable
person of the locality from where the arrest is made. It shall
also be countersigned by the arrestee and shall contain the time
and date of arrest.

(3) A person who has been arrested or detained and is being
held in custody in a police station or interrogation centre or
other lock-up, shall be entitled to have one friend or relative or
other person known to him or having interest in his welfare
being informed, as soon as practicable, that he has been
arrested and is being detained at the particular place, unless the
attesting witness of the memo of arrest is himself such a friend
or a relative of the arrestee.

(4) The time, place of arrest and venue of custody of an
arrestee must be notified by the police where the next friend or
relative of the arrestee lives outside the district or town through
the Legal Aid Organisation in the District and the police station
of the area concerned telegraphically within a period of 8 to 12
hours after the arrest.

(5) The person arrested must be made aware of this right to
have someone informed of his arrest or detention as soon as he
1s put under arrest or is detained.

(6) An entry must be made in the diary at the place of detention
regarding the arrest of the person which shall also disclose the
name of the next friend of the person who has been informed
of the arrest and the names and particulars of the police
officials in whose custody the arrestee is.

(7) The arrestee should, where he so requests, be also
examined at the time of his arrest and major and minor injuries,
if any present on his/her body, must be recorded at that time.
The “Inspection Memo” must be signed both by the arrestee
and the police officer effecting the arrest and its copy provided
to the arrestee.

(8) The arrestee should be subjected to medical examination by
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a trained doctor every 48 hours during his detention in custody
by a doctor on the panel of approved doctors appointed by
Director, Health Services of the State or Union Territory
concerned. Director, Health Services should prepare such a
panel for all tehsils and districts as well.

(9) Copies of all the documents including the memo of arrest,
referred to above, should be sent to the Illaga Magistrate for
his record.

(10) The arrestee may be permitted to meet his lawyer during
interrogation, though not throughout the interrogation.

(11) A police control room should be provided at all district
and State headquarters, where information regarding the arrest
and the place of custody of the arrestee shall be communicated
by the officer causing the arrest, within 12 hours of effecting
the arrest and at the police control room it should be displayed
on a conspicuous notice board.

36. Failure to comply with the requirements hereinabove
mentioned shall apart from rendering the official
concerned liable for departmental action, also render him
liable to be punished for contempt of court and the
proceedings for contempt of court may be instituted in any
High Court of the country, having territorial jurisdiction
over the matter.

51. Thus, it is clear that since the petitioner had not handed over
the vacant possession of the shop to the landlady, as per his
undertaking given by him on 25-7-2020 in police station Bahodapur,
Distt. Gwalior, therefore, he was taken in unlawful custody on 14-8-
2020 by the respondents no. 3 and 5 and was brought to the police
station Bahodapur at 13:56 and was released at 21:37 only after the
intervention of the Superintendent of Police, Gwalior. Further, after
taking him in custody, he was not formally arrested and no attempt
was made by the respondents no. 3 and 5 to verify that whether the
petitioner is the same person against whom a reward of Rs. 5000 has
been declared by the S.P., Gwalior or not, specifically when the

residential address of the petitioner is different. Further, without
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formally arresting him, the respondents no. 3 and 5 projected in the
media (Print as well as Social) that the petitioner is a “an accused
with reward of Rs. 5000” and has been arrested. Further even after
release of the petitioner from the Police Station, no attempts were
made to withdraw the press release from Print Media, and it was
prominently published in the news paper on the next day, that the
petitioner is a criminal and has been arrested. Thus, it is held that the
fundamental right of the petitioner as enshrined under Article 21 of
the Constitution of India has been deliberately and unfortunately with
malafide intentions was grossly violated by the respondents no. 3 and
5.

52. Thus, the present case is a glaring example of police atrocities
and gross violation of directions issued by the Supreme Court in the
case of D.K. Basu (1997)( Supra). Not a single direction given by
the Supreme Court in the case of D.K. Basu (1997) (Supra) was
followed.

53. Quantum of Compensation

54. This Court by order dated 2-11-2020, has already held that in
case of violation of fundamental right of a citizen of India, this Court
can grant compensation.

55. The respondents no. 1 and 2 in their compliance report dated 9-
11-2020, have submitted that the quantum of compensation may be
decided by this Court.

56. The Petitioner has filed a copy of the application dated 18-8-
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2020, which was given to the Superintendent of Police, Gwalior in
which it has been pleaded by the petitioner that because of forcible
taking out his belongings from the shop, he has suffered a monetary
loss of Rs. 3 Lacs. Thus, it is directed that the respondent no. 1 shall
pay a compensation of Rs. 5 lacs to the petitioner i.e., Rs. 2 lacs for
causing damage during forcible taking out of his belongings from his
shop on 25-7-2020 and Rs. 3 lacs for grossly violating the

fundamental right of the petitioner. The compensation of Rs. 5 lacs

be paid by respondent no.1, within a period of one month from today.

The compensation amount., so paid to the petitioner shall be

recovered by the respondent no.l from the salary/dues/suspension

allowance of the respondents no. 3, 4 and 5. An amount of Rs. 3 lacs

shall be recovered from the respondent no.3, an amount of Rs. 1 lacs

each shall be recovered from the respondent no. 4 and 5. The

respondent no. 2 is directed to ensure the compliance of payment of

compensation and shall file the acknowledgment of receipt of

compensation within a period of 35 days from today before the

Principal Registrar of this Court. The Petitioner is further granted

liberty that if he so desires, then he can file a civil suit for recovery of
more compensation, and in that case, the compensation of Rs. 2 lacs
awarded towards loss shall be adjustable.

57. Whether the act of respondents no. 3 to 5 amounts to

criminal act or not and whether they are liable to be prosecuted

under different provisions of Indian Penal Code, as well as
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Prevention of Corruption Act?

58. It is submitted by the Superintendent of Police, that forcible
eviction of a person from the tenanted premises is not the duty of the
police and as per the preliminary enquiry report, it was found that the
respondents no. 4 and 5 are prima facie guilty of forcibly evicting the
petitioner from his shop. Further the respondent no.3 has also
admitted in his return that vacating property is a civil dispute, and
police has no jurisdiction. It is also evident from the departmental
charge sheet, that a charge of forcible eviction of the petitioner from
his shop has been leveled. Further, from the documents relied upon
by the respondents no. 3 and 4 as well as Whatsapp text message of
Reserved Inspector Shri Arvind Dangi, it is also clear that the
petitioner was forcibly evicted by the landlady with the active help of
the respondents no. 3 to 5. This act of respondents no. 3 to 5 would
certainly amount to criminal act. Further, the unlawful detention of
the petitioner on 14-8-2020 would also be a criminal act. However, it
is submitted by Shri Amit Sanghi, Superintendent of Police, Gwalior
that since, a deeper enquiry was required, therefore, no F.I.R. has
been registered against the respondents no. 3 to 5.

59. Further, it is submitted by the Additional Advocate General,
that the discretion of the Station House Officer, not to lodge the FIR
cannot be taken away and this Court cannot direct for lodging the
F.ILR. This submission is directly in conflict with the judgment

passed by the Supreme Court in the case of Lalita Kumari Vs. State
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of U.P., reported in (2014) 2 SCC 1.

60. The Supreme Court in the case of Lalita Kumari (Supra) has
held that where the complaint discloses the commission of cognizable
offence, then the police officer is under obligation to register the
F.ILR. However, if the police officer so desires, may also conduct a
preliminary enquiry before lodging the F.I.R. and preliminary enquiry
should be completed within a period of seven days. In the case of
Lalita Kumari (Supra) it has been held as under :

120. In view of the aforesaid discussion, we hold:

120.1. The registration of FIR is mandatory under
Section 154 of the Code, if the information discloses
commission of a cognizable offence and no
preliminary inquiry is permissible in such a situation.
120.2. If the information received does not disclose a
cognizable offence but indicates the necessity for an
inquiry, a preliminary inquiry may be conducted only
to ascertain whether cognizable offence is disclosed or
not.

120.3. If the inquiry discloses the commission of a
cognizable offence, the FIR must be registered. In
cases where preliminary inquiry ends in closing the
complaint, a copy of the entry of such closure must be
supplied to the first informant forthwith and not later
than one week. It must disclose reasons in brief for
closing the complaint and not proceeding further.

120.4. The police officer cannot avoid his duty of
registering offence if cognizable offence is disclosed.
Action must be taken against erring officers who do
not register the FIR if information received by him
discloses a cognizable offence.

120.5. The scope of preliminary inquiry is not to
verify the veracity or otherwise of the information
received but only to ascertain whether the information
reveals any cognizable offence.

120.6. As to what type and in which cases preliminary
inquiry is to be conducted will depend on the facts
and circumstances of each case. The category of cases
in which preliminary inquiry may be made are as
under:
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(a) Matrimonial disputes/family disputes

(b) Commercial offences

(c) Medical negligence cases

(d) Corruption cases

(e) Cases where there is abnormal delay/laches in

initiating criminal prosecution, for example, over

3 months’ delay in reporting the matter without

satisfactorily explaining the reasons for delay.
The aforesaid are only illustrations and not exhaustive
of all conditions which may warrant preliminary
inquiry.
120.7. While ensuring and protecting the rights of the
accused and the complainant, a preliminary inquiry
should be made time-bound and in any case it should
not exceed 7 days. The fact of such delay and the
causes of it must be reflected in the General Diary
entry.
120.8. Since the General Diary/Station Diary/Daily
Diary is the record of all information received in a
police station, we direct that all information relating to
cognizable offences, whether resulting in registration
of FIR or leading to an inquiry, must be mandatorily
and meticulously reflected in the said diary and the
decision to conduct a preliminary inquiry must also be
reflected, as mentioned above.

61. Thus, the stand taken by Superintendent of Police, Gwalior,
that unless and until a deeper enquiry into the matter is conducted,
the FIR could not have been lodged against the respondents no. 3 to 5
is incorrect. When a complaint discloses commission of cognizable
offence, then in some cases, a preliminary enquiry may be conducted.
In this Case, preliminary enquiries were conducted regarding incident
dated 25-7-2020 and 14-8-2020 and in both the preliminary
enquiries, it was found that the respondents no. 3 to 5 are prima
facie guilty. Thus, in the light of the judgment passed by Supreme

Court in the case of Lalita Kumari (Supra), nothing more was
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required to be done by the S.H.O., Police Station Bahodapur, Distt.
Gwalior before lodging a F.I.R. against the respondents no. 3 to 5.
Further more, the contention of the Counsel for the State that the
discretion of the police officer, not to lodge the FIR cannot be taken
away by the Court is concerned, it is palpably misconceived and
contrary to the law of Land. In the case of Lalita Kumari (Supra) it
has been held that registration of FIR under Section 154 of Cr.P.C. is
mandatory, where the information discloses commission of

cognizable offence.

62. It is further submitted by the Counsel for the State that so far as
the incident dated 14-8-2020 is concerned, the act of the respondents
no. 3 and 5 would be covered by Section 76 of Indian Penal Code,
therefore, they cannot be prosecuted. By relying on illustration (b) of
Section 76 of Penal Code, it is submitted that since, the respondents
no. 3 and 5 had taken the petitioner in custody under a belief, that he
is the same person, against whom a reward of Rs. 5000 has been
declared and is wanted in a criminal case, therefore, even if they have
committed a mistake, but still, it cannot be said that they have

committed any offence.

63. Heard Shri M.P.S. Raghuvanshi, Additional Advocate General

for the State.
64. Section 76 of Indian Penal Code reads as under :

76. Act done by a person bound, or by mistake of
fact believing himself bound, by law.—Nothing is an
offence which is done by a person who is, or who by
reason of a mistake of fact and not by reason of a
mistake of law in good faith believes himself to be,
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bound by law to do it.
IHlustrations

(a) A, a soldier, fires on a mob by the order of his
superior officer, in conformity with the commands of
the law. 4 has committed no offence.

(b) A, an officer of a Court of Justice, being ordered by

that court to arrest Y, and, after due enquiry, believing

Z to be Y, arrests Z. A has committed no offence.
65. For application of Section 76 of Penal Code, the following
circumstances must exist :
(a) The person must be an officer of a Court of Justice;
(b) There must be an order of the Court
(c) Before arresting a person, he must have conducted an enquiry;
(d) He must have bonafide belief, that he is arresting the same
person, against whom an order of the Court has been issued.
66. However, if the present case is considered, then none of the
above mentioned ingredients are present. Neither the respondents no.
3 and 5 are the officer of a Court of Justice, nor there is any order of
the Court.  Further, admittedly no enquiry was done by the
respondents no. 3 and 5 before apprehending the petitioner, nor there

was any bonafide belief on their part to do so.

67. The present case is a glaring example of gross misuse of police
uniform. As already pointed out, that although the Superintendent of
Police, Gwalior acted promptly after receiving an information of
unlawful detention of the petitioner, and did every thing to protect the
fundamental rights of the petitioner, but thereafter, all efforts have

been made to protect the respondents no. 3 to 5, inspite of clear
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findings by the enquiry officers themselves, that the respondents no. 3
to 5 have acted in an illegal manner. Be that as it may. Under these
compelling circumstances, this Court cannot ignore its constitutional
duty by relegating the petitioner to file complaint against the

respondents no. 3 to 5, therefore, the Superintendent of Police,

Special Police Establishment (Lokayukt) Gwalior is directed to lodge

a F.ILR. against the respondent no. 3 to 5 for their criminal acts

committed in their official uniform, including offence under Sections

294.323.341,379,380.424.,452.34 of I.P.C. and under Section 7,7-A of

Prevention of Corruption Act, 1988. Further, the S.P.E. (Lokayukt)

shall be free to implicate any other person, who appears to have

committed offence, either under any provision of [.P.C. or under any

provision of Prevention of Corruption Act, 1988, including under

Section 12 of Prevention of Corruption Act. Let this exercise be

done within a period of fifteen days from today and the copy of

the FIR should be submitted before the Principal Registrar of this

Court, within a period of 16 days from today.

68. Before concluding the order, this Court thinks it apposite to
point out hostile attitude of the Police Department in protecting the
life and liberty of the citizens of India. This Court by order dated 2-
11-2020, had quashed a part of circular dated 2-1-2014 issued by the
Director General of Police and had quashed the provisions by which
the police was authorized to share the personal information and

photographs of accused and victims (covered or uncovered) with the
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media. Further patrolling of accused in general public was also held
to be violative of Article 21 of the Constitution of India, and
accordingly, the Director General of Police, Bhopal, was directed to
issue necessary instructions in this regard. During the course of
arguments, it was pointed by Shri M.P.S. Raghuvanshi, that circular
dated 7-11-2020 has been issued, and when he was directed to point
out that whether there is any direction to the police personals, not to
publically parade the accused persons in general public, then he
prayed that since it is already 1:30 P.M., therefore, he would reply
after tea break. Accordingly after tea break it was submitted by Shri
M.P.S. Raghuvanshi, Add. Advocate General, that he has taken
instructions, and in fact clause 7 of circular dated 7-11-2020
specifically provides that the accused persons should not be produced
before the Media, and that would cover parading in General Public

also.
69. Clause 7 of circular dated 7-11-2020 reads as under :

7. frpar aafda & Aifsar © gug fa@r +f
BTeld d U¥gd 9 BN |

70. Unfortunately, the State Police, is still not ready to realize the
importance of liberty of the citizen of India. When this Court had
restrained the police from parading the accused persons in general
public, then by no stretch of imagination, the non-parading of accused
in general public would be covered by clause 7 of Circular dated 7-
11-2020. Further, Shri M.P.S. Raghuvanshi, Add. Advocate General

submitted that it has come to the notice of the Police Headquarters,
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that inspite of the fact that parading of accused persons in general
public has been held to be violative of Article 21 of the Constitution,
still in some cities of State of Madhya Pradesh like Ujjain etc, such
incidents have taken place and accused persons were paraded in
general public, and submitted that Police Headquarter will take
action. Since, this submission made by Shri M.P.S. Raghuvanshi,
Add. Advocate General is not the subject-matter of this Case,
therefore, it is left to the wisdom of the Police Department. However,
Shri M.P.S. Raghuvanshi, Additional Advocate General submitted
that a specific circular restraining the police from parading the
accused persons in general public shall be issued and accordingly,
after the conclusion of hearing, he supplied a copy of order dated 26-
11-2020 issued by the Police Headquarters, directing that no parading
shall be done in general public. The said order dated 26-11-2020 is
taken on record.
71.  With aforesaid observations, this petition is Allowed, with cost
of Rs. 20,000/- payable jointly by respondents no. 3 to 5 to the
petitioner within 15 days from today. They shall also file a copy of
acknowledgment of receipt before the Principal Registrar of this
Court, within a period of 16 days from today.

Let a copy of this order be sent to Superintendent of Police,
Special Police Establishment (Lokayukt), Gwalior immediately
for necessary action and compliance.

G.S. Ahluwalia
Judge
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