THE HIGH COURT OF MADHYA PRADESH
WP 24058/2019
Dr. Bharat Jain vs. State of MP and Others

Gwalior, Dated :25/11/2019

Shri N.K.Gupta, Senior Advocate with Shri D.P. Singh Counsel
for the petitioner

Shri Ankur Mody, Add. Advocate General for the respondents
No. 1 and 2/ State.

Shri M.P.S. Raghuvanshi, Advocate for the respondent no.3.

Heard finally.

This petition under Article 226 of the Constitution of India has
been filed against the order dated 7-11-2019 passed by respondents
no. 1 and 2 by which the services of the Petitioner have been sent on
deputation to Medical College, Shahdol on the post Professor-cum-
Head of Department (Pathology) with an additional charge of the post
of In-charge Dean, Govt. Medical College, Satna.

(2)  The case of the petitioner in short is that G.R. Medical College,
Gwalior is an Autonomous Society registered under the Societies
Registrikaran Adhiniyam, 1973 (Adhiniyam 1973). The Society is
under the Control of Directorate of Medical Education. The petitioner
was 1nitially appointed on the post of Demonstrator by order dated 11-
7-1980. Thereafter, in the year 1984, he was appointed on the post of
Ad- hoc Professor. The services of the petitioner were regularized in

the year 1986. He was further promoted to the post of Professor on



16-5-2005. The petitioner was a Govt. Employee and after the
institution was declared as autonomous body, the petitioner opted to
remain in the Govt. Cadre and therefore, he was promoted by the State
Govt. to the post of Professor-cum-HOD (pathology). It is the case of
the petitioner that his services are governed by the Rules which are
known as “Madhya Pradesh Shasi Chikitsa Mahavidyalaya
Shekshanik Adarsh Niyam, 2018 (In short "Rules 2018"). It is the
case of the petitioner that Rule 9 of Rules, 2018 relates to the
deputation wherein clause 9.1 and 9.2 gives the power to the Working
Committee for filling the posts by way of deputation. It is also claimed
by the petitioner that his services can only be sent on deputation by
taking consent of the employee after obtaining recommendations of
Working Committee of the borrowing department as well as the Parent
Department, however, no concurrence has been taken from the
borrowing as well as Parent Department.

(3) It is the case of the petitioner, that after, he opted for State
Govt., his services were deemed to be on deputation to G.R. Medical
College, Gwalior. On 16-11-2018. the G.R. Medical College, Gwalior
issued an advertisement for appointment on the post of C.E.O. Cum
Dean and after obtaining due permission from Dean, G.R. Medical
College, the petitioner also participated in the appointment process

and got selected on the post of C.E.O.-cum-Dean of G.R. Medical



Collage for a period of 5 years or till the age of superannuation,
whichever is earlier and accordingly appointment order dated 5-12-
2018 was issued. The petitioner assumed the charge of CEO-Cum-
Dean, G.R. Medical College on 5-12-2018. It is also claimed that the
State Government created the pressure and the whatsapp message was
also sent on 7-10-2019. It is submitted that by the impugned order
dated 7-11-2019, the petitioner has been sent on deputation to Govt.
Medical College, Shahdol on the post of Professor/H.O.D. Pathology
Department with an additional charge of Dean, Govt.Medical College,
Satna and by the same order, he was relieved with immediate effect.

(4) Challenging the impugned order dated 7-11-2019, it is
submitted by the Counsel for the petitioner that the impugned order
amounts to repatriation without completing the tenure of 5 years and
the impugned order has also been passed, without assigning any
reason. It i1s further submitted that the order dated 5-12-2018
(Annexure P/5) by which he was appointed on the post of C.E.O-.
Cum-Dean of G.R. Medical College, Gwalior has not been cancelled.
The prior consent of the petitioner has also not been obtained prior to
issuance of the impugned order. It is further submitted that the
petitioner was appointed on the post of C.E.O.-cum-Dean, G.R.
Medical College, Gwalior for a period of 5 years or till the age of

superannuation whichever is earlier and since, the petitioner has been



sent to Medical College, Shahdol before the completion of tenure of 5
years, therefore, the impugned order amounts to curtailment of
deputation period and thus, the impugned order is bad. To buttress his
contentions, the Counsel for the petitioner has relied upon the
judgment passed by the Supreme Court in the case of Union of India
Vs. V. Ramakrishnan and others reported in (2005) 8 SCC 394 and
judgment passed by this Court in the case of C.R. Gaur VS. State of
M.P. and others reported in 2008(3) MPHT 24 (DB) and Samar
Bahadur (Dr.) Vs. State of M.P. and others reported in 2009(11
MPJR 89. It is further submitted that the appointment order of the
petitioner to the post of C.E.O.-cum-Dean has not been cancelled
therefore, he cannot be sent on deputation to Medical College,
Shahdol.

(5)  Per contra, the stand of the respondent no. 1 to 3 is that in the
year 1987, M.P. Medical Education (Gaz.) Service Recruitment Rules,
1987 (In short Rules 1987) were enacted and Section 4 of hte said
rules provide that persons already appointed on the substantive post
shall constitute members of the service. Thus, it is claimed that the
petitioner is governed by Rules, 1987 and not by Rules, 2018.
According to Rule 13 of Rules 1987, the post of Dean is to be filled by
Promotion and not by Direct Recruitment and the feeding cadre is that

of Professor. In the year 1998, the G.R. Medical College was granted



the autonomous status and thereafter all the recruitments were made
by the G.R. Medical College as per the Autonomous Medical College
Rules, 1988. By order dated 16-5-2005, the Govt. Promoted the
petitioner to the post of Professor. In the year 2018, the Govt. Vide its
circular dated Nil/01/2018 published model service rules, 2018 and
the employees whose services were governed by Rules 1987, would
be deemed to be on deputation in their respective Medical Colleges.
So far as other employees are concerned, they shall be recruited by
the Autonomous Body of Medical College and their services would be
amalgamated in the respective Medical College. Even after the Rules
2018 came into force, the petitioner still continued to be the employee
of State Govt through Medical Education Department and was
working on the Substantive Post of Professor (Pathology). The
Executive Council of G.R. Medical College advertised to fill up the
post of Dean by direct recruitment and the petitioner also applied for
the same and accordingly, he was appointed as Dean. The Dean of
Medical College, Shahdol vide its letter dated 17-10-2019 apprised
the respondent regarding deficiency in the faculty of Professor
(Pathology) and also expressed its concern about the pending
inspection by M.C.I. On account of administrative exigency, the
petitioner who is on deputation to G.R. Medical College has been sent

to Medical College Shahdol on the post of Professor (Pathology). It is



submitted that the petitioner is the employee of State Govt. and is
holding the substantive post of Professor and is on deemed deputation
in G.R. Medical College, and now he has been sent on deputation by
his Parent Department to Govt. Medical College, Shahdol. There is no
question of repatriation. As per F.R. 110, validity of impugned order
cannot be questioned for want of consent. So far as the question of
repatriation is concerned, it is the case of the respondents, that the
petitioner has not disowned his lien on the post of Professor and still
he claims himself to be the employee of State Govt. and at the same
time, he is claiming himself to be the employee of G.R. Medical
College, by virtue of his appointment on the post of C.E.O.-cum-Dean.
There cannot be two employers.
(6) Heard the learned Counsel for the parties.
(7)  On the basis of the submissions made by the Counsel for the
parties, the following situation would emerge :
1. That in the year 1980, the petitioner was appointed on the
post of Demonstrator, in G.R. Medical College, Gwalior.
2. M.P. Medical Education (Gazetted) Service Recruitment
Rules, 1987 were enacted and Rule 4 provides that the persons
already appointed on the substantive post shall constitute
member of the service.

3. Rule 5 of Rules 1987 provides for classification of service



and post of Dean is classified as Class I post.

4. As per Rules, 1987, the post of Dean is to be filled by way of
promotion for which the feeder post is Professor.

5. In the year 1998, G.R. Medical College was granted
autonomous sttaus and thereafter all the recruitments were made
by GR Medical College as per Autonomous Medical College
Rules, 1998.

6. The Petitioner opted for State Cadre and thus continued to be
an employee of the State Govt. and never became the employee
of autonomous body.

7. The petitioner was promoted to the post of Professor by the
State Govt. by order dated 16-5-2005.

8. Madhya Pradesh Autonomous Medical College Educational
Model Service Rules, 2018 were framed and Rule 5.1 reads as
under :

A _aAT a9 _gfean

5. 1aBRIGTRT FAfT gRT gd | Fgad fRafdear Rierds &1 i g9
ol & 3R™ BIF & Sreydied Yd 9 B o7Rd fhar g3 8 g
R /e I U faffde ual 9 | Suygdd ue W U4
JITAE R JHferd fhar e |

g W fafecn Bre e FRfd =g 3" 9 9 9
Frfrear e oufBPa Sar Rl 9 1987 & dgd_ Bl 8l Bl
R I S M e O s K L S S MR s S R R R S R e KA RS
g 7 gfaffed ) form & 9Hr S |

Since, the petitioner i1s governed by Rules, 1987 and he had

opted State Cadre, therefore, he is deemed to be on deputation



(8)

in G.R. Medical College, an autonomous College, and he
continues to be a State Employee.

9. An advertisement was issued by G.R. Medical College,
Gwalior for appointment on the post of C.E.O. -cum-Dean and
the petitioner, after taking permission from Dean, G.R. Medical
College, Gwalior also applied for the said post and by order
dated 5-12-2018, he was appointed on the post of C.E.O.-cum-
Dean, G.R. Medical College, Gwalior.

10. By the impugned order dated 7-11-2019, the petitioner has
been sent on deputation to Medical College, Shahdol with
additional charge of the post of Dean, Govt. Medical College,
Satna.

Challenging the impugned order dated 7-11-2019, it is

submitted by the Counsel for the petitioner, that the said order

amounts to repatriation, because the petitioner has been appointed on

the post of C.E.O.-cum-Dean, G.R. Medical College, but he has been

sent on deputation on the post of Professor (Pathology), Govt. Medical

College, Shahdol. Further, before sending him on deputation to Govt.

Medical College, Shahdol, no consent of the petitioner was obtained.

Even the consent of the Parent Department as well as the Borrowing

Department has not been obtained.

)

Heard the learned Counsel for the parties.



(10) The first moot question for consideration is that whether the
petitioner is a Govt. Employee or is an employee of G.R. Medical
College, Gwalior, an autonomous body.
(11) It 1s the case of the petitioner, that in the year 1997, he had
opted the State Cadre, and continued to remain the State Govt.
employee and accordingly he was promoted to the post of Professor
by order dated 16-5-2005 passed by the State Govt. It is also not the
case of the petitioner, that he has either disowned his lien on the State
Post or he has resigned from the post of Professor before accepting the
employment in the autonomous body i.e., G.R. Medical College,
Gwalior. The petitioner in para 5.3 of his writ petition has pleaded as
under :

"5.3. That, the petitioner was an employee of State

Govt., already been posted at G.R. Medical

College, Gwalior, wherein performing his duties

and after declaring the institution as autonomous,

the petitioner has remained continue in the cadre

of and his services were governed by the State

Government, therefore, he was promoted in the

same cadre and posted at G.R. Medical College

over the post of Professor -cum-H.O.D. (Patho)

which was as per the order of State Government."
(12) Thus, it is clear that the petitioner is still a Govt. Employee and
his substantive post is Professor.
(13) It appears that on 16-11-2018, the G.R. Medical College, issued

an advertisement for recruitment/appointment on the post of C.E.O.-

cum-Dean and the petitioner after obtaining NOC from Dean, G.R.
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Medical College, Gwalior, also participated in the said recruitment
process and by order dated 5-12-2018, he was appointed on the post of
C.E.O-cum-Dean, G.R. Medical College, Gwalior. = As per Model
Rules, 2018, the post of Dean is to be filled by Direct Recruitment,
whereas according to Rules, 1987, the post of Dean is to be filled by
Promotion. Thus, if the petitioner is governed by Rules, 1987, then he
cannot be appointed on the post of Dean by direct recruitment and he
can only be promoted to the post of Dean. It is not out of place to
mention here that the post of Dean was advertised by G.R.
Medical College and thus, the said autonomous body is the
employer.

(14)  Since, the petitioner is the employee of State Govt., therefore,
he cannot accept employment under G.R. Medical College, which is
an autonomous body, without either tendering his resignation from the
post of Post or without seeking NOC from the State Govt.

(15) It is the case of the petitioner, that he had applied for the post of
C.E.O.-cum-Dean after obtaining due NOC from State. Accordingly,
the Counsel for the respondent no. 3 has produced the record of
recruitment process along with the application of the petitioner. The
Petitioner had annexed the NOC obtained from Dean, G.R. Medical
College, Gwalior whereas the G.R. Medical College, which is an

autonomous body and is not the employer of the petitioner and the
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petitioner did not obtain NOC from his employer.

(16) It is submitted by the Counsel for the petitioner that in fact the
petitioner had applied to the State Govt for grant of NOC and the
Dean, G.R. Medical College, after obtaining necessary instructions
from the State Govt. had granted NOC. Considered the submission
made by the Petitioner. From the record, it is clear that the petitioner
had never applied to the State Govt. for grant of NOC but he applied
to the Dean G.R. Medical College, Gwalior for grant of NOC. The
application made by the petitioner for grant of NOC reads as under :

S.No. 1053/Patho/2018 Gwalior 24-11-2018

To,

The Dean,

G.R. Medical College,

Gwalior

Sub:- Regarding No Objection Certificate

for applying for the post of Chief Executive
Officer and Dean G.R. Medical College Gwalior.
Respected Sir;

Kindly grant me NOC for applying for
the post of CEO & Dean of G.R. Medical
College, Gwalior M.P.

Thanking You.
Prof.& Head
Dept. Of Pathology

The NOC granted by Dean G.R. Medical College, Gwalior
reads as under :

BHID 4730%T /XTST /2018 fadT® 26 /11 /2018
SHILRGINIE)

UTEIqdh UG faumTmegel dereoll fAumT & 99 &Hie

1053 fe9Th 24.112018 & AR H T WRd o,

U JeTelol faumT ToRReT fafeear wgifaenea

ek @ fafbcdr  #@gifdgrer aifeRR 7 g

PRITTA ATBRT T JfASTAT & g IR 3MAGd HR




(17) It is no where mentioned in the above mentioned letter, that the
Dean had even consulted the State Govt., before issuing NOC.
Further the copy of this letter was not even endorsed to the State
Govt. Thus, it is clear that the petitioner had participated in the
recruitment process for the post of C.E.O. Cum Dean, without

obtaining any NOC from the State Govt.

(18) In the alternative, it is submitted by the Counsel for the
petitioner, that as per the provisions of Rule 7(6) of Rules, 2018, it
was not necessary to seek NOC from the employer.

(19) Considered the submission made by the Counsel for the
petitioner.

(20) Rule 7(6) of Rules, 2018 read as under :

AU ¥ JIRd Afdd Sif Giell 9_l &
& foTT AR 8 W WRAl & Ug & fdog

°q @ fofv wWaa B8R SR UH oMded &
I frRaveaT o sHmfed T8 o T BT |

%ﬁ

¥

(21) By the above mentioned provision, exemption has been given to

an employee working in the College, from obtaining NOC, however,
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the benefit of this Rule cannot be extended to an employee who is on
deemed deputation in the College. From the plain reading of this
Rule, it is clear that all the employees who are working in the same
autonomous body would not be required to obtain NOC because the
employer would be the same i.e., autonomous body, but the employees
who are working on deputation cannot be extended benefit of this rule
otherwise, it would amount to encroaching upon the rights of the
employer on whom, these rules are not applicable. The employees
who are on deputation are not governed by Rules, 2018 but they are
governed by Rules, 1987. Therefore, the contention of the petitioner

is rejected.

(22)  Further, it is not the case of the petitioner, that before applying
for the post of C.E.O.-cum-Dean, he had already resigned from the
post of Professor. Thus, it is clear that without tendering his
resignation from the post of Professor and without obtaining NOC
from the State Govt., the petitioner accepted the employment of G.R.
Medical College, Gwalior which is an autonomous body. Thus, the
present scenario is that the petitioner is an employee of State Govt.
and at the same time, by accepting the employment under G.R.
Medical College, an autonomous body, the petitioner is working
under two employers which is not permissible. Therefore, it is held

that the petitioner was not entitled to apply for the post of C.E.O.-
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cum-Dean, G.R. Medical College, Gwalior and therefore, his
appointment on the post of C.E.O.-cum-Dean, by G.R. Medical
College, an autonomous body, is not binding on the State Govt.
Further, the State Govt. had never given any NOC for appointment of
the petitioner to the post of C.E.O.-cum-Dean, G.R. Medical College,
Gwalior. Thus, the substantive Post of the petitioner is Professor and
therefore, the State Govt. can send him on deputation on the said post
of Professor.

(23) So far as the contention of the petitioner, that the consent of the
Parent Department, i.e., G.R. Medical College, an autonomous body,
has not been obtained is concerned, this Court has already held that
the parent department of the petitioner is State and since, the
impugned order dated 7-11-2019 has been issued by the parent
department of the petitioner, therefore, the consent of the parent
department is implied.

(24) So far as the consent of the borrowing department 1.e., Govt.
Medical College, Shahdol is concerned, the respondents no. 1 to 3
have relied upon the communication dated 17-10-2019 sent by C.E.O-
cum-Dean of Govt. Medical College, Shahdol, by which a demand
was made for 1 Professor for Pathology Department. Thus, it is clear
that the Borrowing Department has already given a consent by raising

a demand of one Professor for the Pathology Department.
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(25) So far as the question of repatriation is concerned, in the
considered opinion of this Court, the submission made by the Counsel
for the petitioner is misconceived. As already held, the petitioner is
holding the post of Professor and he has not disowned his lien on the
said post. He has also not resigned from the post of Professor. Further,
the Petitioner is a State Govt. employee. However, without seeking
NOC from the State Govt., the petitioner accepted a new appointment
on the post of C.E.O.-cum-Dean, G.R. Medical College, Gwalior
which is an autonomous body. Therefore, the appointment of the
petitioner on the post of C.E.O.-cum-Dean would not create any right
in favor of the petitioner to claim himself to be equivalent to the post
of Dean, because the petitioner is governed by Rules, 1987 and the
post of Dean can be filled by promotion only and further, the
petitioner has not been appointed by the State on the post of C.E.O.-
cum-Dean, but he has been appointed by an autonomous body and
thus, the petitioner continues to hold his substantial post of Professor
and by the impugned order, he has been sent on deputation to Govt.
Medical College, Shahdol on the same post.

(26)  So far as the question of curtailment of period of deputation is
concerned, as per the provisions of Rule 5.1 of Rules, 2018, every
employee who has been appointed under Rules, 1987 shall be deemed

to be on deputation. No period of deputation has been prescribed.
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The petitioner was on deputation on the post of Professor. The
appointment of the petitioner by the autonomous body, i.e., G.R.
Medical College, Gwalior on the post of C.E.O.-cum-Dean cannot be
treated as on deputation. The State Govt. never promoted the
petitioner to the post of Dean. He was not on deputation in the said
capacity but he was on deputation in the capacity of Professor. The
appointment order issued by the autonomous body i.e., G.R. Medical
College, cannot be treated as an order issued by the State Govt. Thus,
in the light of order dated 5-12-2018, it cannot be said that the
petitioner was sent on deputation by the State Govt. on the post of
C.E.O.-cum-Dean for a period of 5 years or till age of superannuation,
whichever is earlier. As already held that the order of appointment of
the petitioner on the post of C.E.O.-cum-Dean was not binding on the
State Govt., therefore, it cannot be said that by issuing order dated 7-
11-2019, the State Govt. has curtailed the period of deputation.

(27) So far as the submission, that the State Govt. has not cancelled
the appointment order dated 5-12-2018 is concerned, as already held,
the petitioner is in the State Cadre, and was working on the post of
Professor, whereas the G.R. Medical College, Gwalior has appointed
him on the post of C.E.O.-cum -Dean. The petitioner has neither
tendered his resignation from the post of Professor nor he has

disowned his lien on the post of Professor. Thus, the petitioner, is still
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treating himself to be an employee of the State Govt. Therefore, it
was not necessary for the State Govt. to cancel the order of
appointment dated 5-1-2018.

(28) Further, after the Medical Colleges were made autonomous, the
employees were given the option of either remaining in the State
Cadre or to shift to employment of Society. Since, the petitioner had
opted the State Cadre, therefore, he cannot shift to the employment of
Society by seeking appointment on the post of C.E.O.-cum-Dean, G.R.
Medical College, by treating his lien on the post of Professor.

(29) No other argument is advanced by the Counsel for the
Petitioner.

(30) Accordingly this Court is of the considered opinion, that the
order dated 7-11-2019 passed by State does not suffer from any
infirmity. There is no reason to interfere with the said order.

(31) The petition fails and is hereby Dismissed.

(G.S. Ahluwalia)
Judge
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