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IN THE HIGH COURT OF MADHYA PRADESH
AT GWALIOR
BEFORE

HON'BLE SHRI JUSTICE AMIT SETH

WRIT PETITION No. 1867 of 2018

GAURISHANKAR SHARMA (DELETED) THROUGH LRS (A) SMT BAIJANTI
AND OTHERS

Versus
THE STATE OF MADHYA PRADESH AND OTHERS

Appearance:
Shri G.S. Sharma - Advocate for the petitioners.
Ms. Padamshri Agrawal Panel Lawyer for the respondents No. 1 to 4/State.

Shri Mahesh Goyal, learned counsel for the Lrs of respondent No. 5.

ORDER
(Delivered on this day of 4™ November, 2025)

1. With the consent of learned counsel for the rival parties, matter is heard finally.

2. The instant writ petition under Article 226/227 of Constitution of India has
been filed by the petitioners challenging the order dated 30/07/2015 passed by Sub
Divisional Officer, whereby, appeal preferred by the respondent No. 5 against the
order dated 02/01/2013 passed by Naib Tehsildar, Circle — Antari was allowed. The
petition also challenges the orders dated 25/07/2016 & 13/12/2017 passed by the
Additional Commissioner, Gwalior Division Gwalior (M.P.) and Board of Revenue,
Gwalior (M.P.) respectively, whereby, second appeal and revision preferred by the

petitioners against the order dated 30/07/2015 have been rejected.
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3. The facts in brief to decide this petition are that an application seeking division
of plot in respect of the land bearing survey Nos. 1271/1 & 1272/2 came to be filed
by the petitioners before the Naib Tehsildar, Circle — Antari which came to be
allowed by the Naib Tehsildar vide order dated 02/01/2013. An appeal was preferred
by the respondent No. 5 against the said order in terms of section 44 (1) of MPLRC,
1959 before the Sub Divisional Officer, Bitharwar, District Gwalior along with an
application for condonation of delay in filing the appeal. The Sub Divisional Officer
after condoning the delay allowed the appeal vide order dated 30/07/2015 and set
aside the order dated 02/01/2013 passed by the Naib Tehsildar concerned. The second
appeal and revision preferred by the petitioners against the said order dated
30/07/2015 came to be rejected by the Additional Commissioner, Gwalior Division,
Gwalior and Board of Revenue, Gwalior (M.P.) vide orders dated 25/07/2016 &
13/12/2017 respectively. These impugned orders are under challenge in the instant

writ petition.

4. Learned counsel for the petitioner raises solitary contention that Sub Divisional
Officer allowed the appeal preferred by the respondent No. 5 only on the ground that
the respondent No. 5 was not heard by the Naib Tehsildar while passing the order
dated 02/01/2013. He submits that if the Sub Divisional Officer was of the opinion
that the respondent No. 5 was required to be heard then recourse was open to remand
the matter for consideration afresh. However, in the instant case, the Sub Divisional
Officer while setting aside the order dated 02/01/2013 passed by the Naib Tehsildar

had allowed the appeal in toto without remanding the matter. He further submits that
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even Sub Divisional Officer himself has not considered the appeal on merit.
Accordingly, he submits that the aforesaid jurisdictional error ougth to have been
appreciated by the second appellate authority as well as by the revisional authority,
who have glossed over the same. In view of above, he submits that the instant petition
deserves to be allowed and the matter deserves to be remanded for passing the

suitable orders.

5. On the other hand, learned State counsel as well as learned counsel for the
respondent No. 5 opposed the writ petition and submit that impugned orders do not

warrant any interference by this Court.

6.  No other point has been pressed by learned counsel for the parties.

7. Heard learned counsel for the rival parties and perused the material available
on record.

8. The conclusive paragraphs of the order passed by the Sub Divisional Officer

read as under :-

« YT BT h ckh B Rl o TH| 36T TIH b UERUT &
iRt ol 38 & BN @ 1272 B IHH TR B
W 30 o B Ul O, I 3T URA 1
2/1/13 H 3R AR T | T el 30T B ¢ 12722
0 SRR W BT & TR @ 38K 167 SH 30 U
ORI I gU T R & H Wdd & WRePT oy ol
3RTART ol S R WS I R o S

0 e 30T 36T ITol o TERUT SRRh 3/12-13/3T3
21713 T ToRT S ) 3T W & S el
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9.  Bare perusal of the conclusion recorded by the Sub Divisional Officer would
reveal that there has been no adjudication on merit of the claim of either of the party
by the Sub Divisional Officer. He has interfered solely on the ground of non-
compliance of principles of natural justice. In the considered opinion of this Court
while interfering in the order passed by the Naib Tehsildar on the said ground either
Sub Divisional Officer ought to have examined the merits of the claim of the rival
parties or ought to have remanded the matter to the Naib Tehsildar for afresh
consideration on merits of the claims of the parties.

10. In view of above, the orders impugned dated 25/07/2016 passed by the
Additional Commissioner, Gwalior Division, Gwalior, dated 13/12/2017 passed by
the Board of Revenue, Gwalior (M.P.) are set aside and the order dated 30/07/2015
passed by the Sub Divisional Officer is modified to the extent that the matter now
stands remitted to the Naib Tehsildar concerned for hearing of the issue in hand

afresh in accordance with law after affording opportunity of hearing to all the

concerned. The disposed of case No. 3/ 12-13/31-3 by the Naib Tehsildar, Bitharwar,
District Gwalior is restored to its original number. Parties shall appear before the
Naib Tehsildar, Bitharwar, District Gwalior on 01/12/2025. On petitioners' producing
certified copy of the order passed in the instant case today, the Naib Tehsildar,
Bitharwar, District Gwalior shall hear and dispose of the proceedings in accordance
with law after affording opportunity of hearing to all concerned.

11.  With the aforesaid directions, the instant writ petition stands disposed of.
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12.  All interlocutory applications, if any, stand disposed of.

Certified Copy as per rules.

(AMIT SETH)

JUDGE
Durgekar*
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