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THE HIGH COURT OF MADHYA PRADESH
SA 2043/2018
Man Khan vs. Dr. Keshav Kishore & Ors.
Gwalior, dtd. 05/02/2019

Shri N. K. Gupta, Senior Counsel with Shri SD Singh, counsel for

the appellant.
Shri Prashant Sharma with Shri Nirmal Sharma, counsel for the
respondent No.1.
Heard on the question of admission.
This appeal is admitted on the following substantial questions of
law:-

"(1) Whether the Court below has erred in law by not giving an
opportunity to the appellant to file an application for
condonation of delay ?

(i1) Whether the Court below after having come to a conclusion
that the appeal is barred by limitation and no application for
condonation of delay has been filed, was right in also deciding
the appeal on merits or not ?"

Since the controversy involved in the present appeal lies in a narrow
compass, therefore, with the consent of the parties, the appeal is heard
finally.

This Second Appeal under Section 100 of CPC has been filed
against the judgment and decree dated 24" July, 2018 passed by First
Additional Judge to the Court of First Additional District Judge, Bhind in
Regular Civil Appeal No.44/2017, thereby dismissing the appeal filed by
the appellant against the judgment and decree dated 18/05/2017 passed by
First Civil Judge, Class-II, Bhind in Civil Suit No.63A/2016.

The necessary facts for the disposal of the present appeal in short are
that the respondents have filed a suit for eviction against the appellant
under Sections 12(1)(a),(1)(b), 12(1)(f) of MP Accommodation Control
Act. The suit filed by the respondents under Sections 12(1)(a) and 12(1)(f)

of MP Accommodation Control Act was decreed by judgment and decree
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dated 18/05/2017 passed by the First Civil Judge, Class-II, Bhind in Civil
Suit No.63-A/2016.

It appears that the appellant filed an appeal on 03/07/2017. On the
same day, the appellant was heard on the question of admission and the
appeal was admitted for final hearing and the execution of the impugned
judgment and decree was also stayed by the First Appellate Court. The
notices were issued. An application was filed by the respondent No.1 under
Section 151 of CPC, which was rejected by the Appellate Court by order
dated 13/03/2018 and thereafter, the case was fixed for final arguments. On
07/04/2018, an application was filed by the appellant under Order 41 Rule
27 r/w Section 151 of CPC. Another application under Order 26 Rule 9 of
CPC r/w Section 151 of CPC was filed by the appellant on 05/05/2018. On
14/05/2018, it was directed that the application filed under Order 41 Rule
27 r/w Section 151 of CPC and the application filed under Order 26 Rule 9
r/w Section 151 of CPC shall be heard at the time of final hearing. On
09/07/2018, the final arguments were heard and accordingly, on 24™ July,
2018 the impugned judgment and decree was passed. The appellate Court,
after considering the merits of the case, held that the respondents have
succeeded in establishing their claim under Section 12(1)(a) of MP
Accommodation Control Act, but held that the suit accommodation is not
bona fide required by the respondents and thus, the decree passed under
Section 12(1)(f) of MP Accommodation Control Act was set aside.
However, at the same time, the appellate Court held that the appeal was
filed beyond the period of limitation and thus, the appeal is liable to be
dismissed on the ground of delay.

Paragraph 62 of the judgment reads as under:-

"62-I% Wel © fb ol uikd 8 @l fasie 18.05.2017 &I &
rdlel TR D D1 @l I T AR ' S ol T oot
Ul B H ST G Ui QT A% {6y S wRsrde o
22.06.2017 DI UKId B! ST AMSY off | f&ATb 22.06.2017 & a1
gferard] YTHBTC Tl 3fafdy dI dlel UK DR DI afey
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H (T T8I B FhdT ofl, IH 22.06.2017 BT &l AU UK
PR AMBY o WRq 3rdied & & faefad | 3.7.17 &I Ud @l
TS ¥, gAferd fadid @ MR WR 1 ordidl oMU fhd S Ay
=

Challenging the judgment and decree passed by the Appellate Court,
it i1s submitted by the learned Senior Counsel for the appellant that where
an appeal against the judgment and decree has been filed belatedly, then
until and unless the delay in filing the appeal is condoned, it cannot be said
that there is any appeal in the eyes of law. It is further submitted that when
the appeal was presented before the Appellate Court, no objection was
raised either by the Office or the Court and on the day one, the appeal was
admitted for final hearing. Even during the pendency of appeal, no
objection with regard to delay in filing the appeal was ever raised either by
the Court or the respondents in the appeal. Even otherwise, if the Court
was of the view that the appeal was filed belatedly, then the same is
curable defect and an application for condonation of delay can be filed
subsequently and under these circumstances, the appellate Court should
have given an opportunity to the appellant to file an application for
condonation of delay. It is submitted that when an appeal is filed belatedly
and if it 1s not accompanied by an application for condonation of delay,
then the Appellate Court can either return the memorandum of appeal to
the appellant to file it afresh along with the application under Section 5 of
Limitation Act or to provide a chance to file an application for condonation
of delay. In the present case, the Appellate Court without giving any
opportunity to the appellant and to the surprise of the appellant, came to
the conclusion in the impugned judgment and decree itself that the appeal
filed by the appellant was barred by limitation.

Per contra, it is submitted by the counsel for the respondent No.1
that even if the appeal has been dismissed as barred by limitation but the
finding recorded by the Appellate Court for granting decree under Section
12(1)(f) of MP Accommodation Control Act still holds the field and thus,
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no prejudice would be caused to the appellant. It is further submitted that
the appellant has not argued to show that the finding recorded by the
Appellate Court for granting a decree under Section 12(1)(a) of the MP
Accommodation Control Act is erroneous.

Heard the learned counsel for the parties.

Section 3 of the Limitation Act reads as under:-

"3. Bar of limitation.—(1) Subject to the provisions contained
in sections 4 to 24 (inclusive), every suit instituted, appeal
preferred, and application made after the prescribed period shall
be dismissed, although limitation has not been set up as a
defence.

(2) For the purposes of this Act—

(a) asuit is instituted—

(1) in an ordinary case, when the plaint is presented to the
proper officer;

(11) in the case of a pauper, when his application for leave
to sue as a pauper is made; and

(i11) in the case of a claim against a company which is
being wound up by the court, when the claimant first sends in
his claim to the official liquidator;

(b) any claim by way of a set off or a counter claim, shall
be treated as a separate suit and shall be deemed to have been
instituted—

(1) in the case of a set off, on the same date as the suit in
which the set off is pleaded;

(i1) in the case of a counter claim, on the date on which
the counter claim is made in court;

(c) an application by notice of motion in a High Court is
made when the application is presented to the proper officer of
that court."

Thus, the question of limitation is to be considered by the Court and
it can be said that it is the duty of the Court to find out whether the appeal
filed by the litigant /appellant is within the jurisdiction or not ? This
exercise has to be done on the very first day when the appeal is filed.

I have gone through the orders sheets of the Appellate Court.

The appeal was filed on 03/07/2017 and the order dated 03/07/2017
passed by Appellate Court reads as under:-
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26.07.2017 U9 &I | "
Thus, it is clear that on 03/07/2017 the appellate Court did not take

any objection with regard to delay in filing the appeal but on the contrary

not only admitted the appeal but also granted stay of execution of decree.



6

I have gone through the entire order sheets of the Appellate Court
and it appears that no objection was ever taken by the Appellate Court with
regard to delay in filing the appeal. It appears that while deciding the
appeal filed by the appellant, the Appellate Court must have noticed that
the appeal filed by the appellant was barred by limitation. Under these
circumstances, where the Court itself had not taken any objection with
regard to delay in filing the appeal at the earliest and considering the fact
that non-filing of application for condonation of delay is a curable defect
and the appellant can be permitted to file an application for condonation of
delay at a later stage as well as the fact that until and unless the delay in
filing the appeal is condoned, it cannot be said that there was any appeal in
the eyes of law, this Court is of the view that the Appellate Court after
having noticed that the appeal is barred by limitation, should have granted
an opportunity to the appellant to file an application under Section 5 of the
Limitation Act.

My view is fortified by the judgment passed by this Court in the
case of Premchand Soni since deceased LRs Janki Bai and Others vs.
Harish Chand reported in 2012(1)MPLJ 65 which read as under:-

"6. On bare perusal of the impugned judgment passed by
learned First Appellate Court this Court finds that on the
basis of a decision of this Court Pradeep Kumar (supra)
since the appeal of the tenant-defendant was barred by time
and memorandum of appeal was not accompanied by any
application to condone the delay under section 5 of the
Limitation Act, the appeal was dismissed as not
maintainable. Indeed, said decision of this Court has been
reversed by the Supreme Court in State of M.P. And another
vs. Pradeep Kumar and another, (2000) 7 SCC 372 wherein
the Supreme Curt has held that if an appeal is barred by time,
the Court should either return the memorandum of appeal to
the appellant to submit it along with the application under
section 5 of the Limitation Act or should provide a chance to
file application to condone the delay. Since neither the
learned First Appellate Court returned the appeal to the
appellant nor gave any chance to the appellant to file
necessary application to condone the delay in filing the
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appeal, I am of the view that on the basis of decision of
Supreme Court State of M.P. vs. Pradeep Kumar (supra), the
impugned judgment cannot be said to be in accordance with
law."

This Court in the case Dinesh Chandra Raghuvar Dayal Sharma
vs. Yashveer Singh Ghuraiya and Others, reported in 2000(3) MPLJ
243 has held as under:-

"4, In this connection, it may be noticed that when there is a
specific provision authorizing and empowering an authority to
condone the delay on making out a sufficient cause, from the
mere fact that the authority concerned has proceeded to decide
the case on merits, it cannot be assumed that there is an implied
condonation of delay. Sufficient cause for the delay has to be
made out for its condonation and only then the concerned
authority can assume jurisdiction to go into merits. Further, in the
absence of the order of the concerned authority, it cannot be said
that the delay, either expressly or by necessary implication had
been condoned. "

The Supreme Court in the case of State of MP and Ors vs.
Pradeep Kumar and Ors, reported in 2000 (7) SCC 372 has held as

under:-

'10.What i1s the consequence if such an appeal is not
accompanied by an application mentioned in sub-rule (1) of Rule
3-A? It must be noted that the Code indicates in the immediately
preceding rule that the consequence of not complying with the
requirements in Rule 1 would include rejection of the
memorandum of appeal. Even so, another option is given to the
court by the said rule and that is to return the memorandum of
appeal to the appellant for amending it within a specified time or
then and there. It is to be noted that there is no such rule
prescribing for rejection of memorandum of appeal in a case
where the appeal is not accompanied by an application for
condoning the delay. If the memorandum of appeal is filed in
such appeal without accompanying the application to condone
delay the consequence cannot be fatal. The court can regard in
such a case that there was no valid presentation of the appeal. In
turn, it means that if the appellant subsequently files an
application to condone the delay before the appeal is rejected the
same should be taken up along with the already filed
memorandum of appeal. Only then the court can treat the appeal
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as lawfully presented. There is nothing wrong if the court returns

the memorandum of appeal (which was not accompanied by an

application explaining the delay) as defective. Such defect can be
cured by the party concerned and present the appeal without
further delay. "

Accordingly, this Court is of the considered opinion that the
appellate Court has committed a material illegality by not granting an
opportunity of hearing to the appellant to file an application for
condonation of delay. Furthermore, once the Appellate Court was of the
view that the appeal is barred by limitation, then it should not have decided
the appeal on merits also.

Accordingly, the substantial questions of law are answered in
affirmative. The judgment and decree dated 24™ July, 2018 passed by First
Additional Judge to the Court of First Additional District Judge, Bhind in
Regular Civil Appeal No0.44/2017 is hereby set aside.

The appeal is remanded back to the appellate Court. The appellant is
directed to file an application for condonation of delay before the
Appellate Court by 11" March, 2019. The Appellate Court is directed to
decide the said application on its own merits and if the delay in filing the
appeal is condoned, then the Appellate Court shall decide the appeal on
merits afresh without getting influenced by any of the observations already
made on merits.

With the aforesaid observation, the appeal succeeds and is hereby

allowed.

(G. S. Ahluwalia)
Judge

MAHENDRA
lf )% KUMAR BARIK
2019.02.12
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