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IN THE HIGH COURT OF MADHYA PRADESH
AT GWALIOR

BEFORE
HON'BLE SHRI JUSTICE GURPAL SINGH AHLUWALIA
ON THE 7th OF SEPTEMBER, 2022

WRIT PETITION NO. 4370 OF 2017

Between:-

GARIMA BHADORIYA D/O LATE
SHRI KRISHAN KUMAR SINGH
BHADORIYA, AGED 29 YEARS,
OCCUPATION UNEMPLOYED, R/O
GOVERDHAN COLONY, GOLE KA
MANDIR, BHIND ROAD, GWALIOR
(MADHYA PRADESH)

eeeeeee. PETITIONER
(BY MS. SMRATI SHARMA - ADVOCATE)
AND
MADHYA PRADESH MADHYA

KSHETRA VIDYUT VITRAN CO.
LTD., THROUGH ITS CHAIRMAN-

CUM-MANAGING DIRECTOR,
NISTHA  PARISAR, BHOPAL
(MADHYA PRADESH)

GENERAL MANAGER (CITY
CIRCLE), MADHYA PRADESH
MADHYA KSHETRA VIDYUT
VITRAN CO. LTD., ROSHANI
GHAR, GWALIOR (MADHYA



PRADESH)

3. ADDITIONAL GENERAL
MANAGER (CITY DIVISION
CENTRAL), MADHYA PRADESH
MADHYA KSHETRA VIDYUT
VITRAN CO. LTD., ROSHANI
GHAR, GWALIOR (MADHYA
PRADESH)

eeeeeee. RESPONDENTS

(BY SHRI VIVEK JAIN - ADVOCATE)

This petition coming on for hearing this day, the Court passed the
following:
ORDER
This petition under Article 226 of the Constitution of India has
been filed seeking following reliefs:

1. That, the impugned order contained in
Annexure P/1 may kindly be quashed and the
respondents may kindly be directed to allow the
application submitted by the petitioner for grant of
compassionate appointment and accordingly
confer appointment in favour of the petitioner on
suitable post as per her qualification within
specified period of time.

2. The cost of the petition be awarded to the
petitioners.

3. Any other order or directions deemed fit in
the circumstances of the case be issued in favour
of the petitioners.

2. The facts necessary for disposal of the present petition in short are
that the father of the petitioner died in a vehicular accident on 24.8.2010.

At the relevant time, he was working on the post of Assistant Grade-II.
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On 31.10.2013, the mother of the petitioner filed an application for grant
of appointment on compassionate ground which was rejected by the
authorities by order dated 26.9.2015 on the ground that she was not
having minimum educational qualification for appointment on any post
and, accordingly, in lieu of appointment on compassionate ground,
Rs.1,00,000/- were sanctioned. Looking to the ground on which the
claim of the mother of the petitioner was rejected, the petitioner moved
an application for appointment on compassionate ground on 2.6.2016.
Thereafter, on an application dated 8.7.2016 made by her mother, the
respondents made an offer to the mother of the petitioner pointing out
that as per her minimum educational qualification, she can be given
appointment on the post of Security Guard but at present no such post is
vacant and, therefore, an offer was given that as per clause 8.1 of the
amended policy for appointment on compassionate ground, the last
drawn of the deceased employee after deducting the pension can be paid
for a period of five years or till the age of superannuation of the deceased
employee whichever is earlier or as per amended policy, an opportunity
can be granted to the aspirant to acquire minimum qualification within a
period of three years and thus it was directed that the mother of the
petitioner may give her consent accordingly.

3. Thereafter, by impugned order dated 24.4.2017, the application
filed by the petitioner has been rejected on the ground that as per
amended policy, 2016, the dependent of deceased employee is entitled
for appointment on compassionate ground only if the deceased employee
dies in a vehicular accident while he was on duty. Since the deceased

died on 24.8.2010 at 11:30 P.M. in a vehicular accident whereas his shift
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was from 12:00 in the night, therefore, it is clear that the accident did not
take place on duty and hence it was held that the petitioner is not entitled
for appointment on compassionate ground as per the policy.

4. Challenging the order passed by the respondents, it is submitted by
the counsel for the petitioner that undisputedly the duty of the father of
the petitioner was in the night shift starting from 12:00 A.M. For
attending his night shift, he was going to the office and on his way to the
office he met with an accident, therefore, it is clear that the father of the
petitioner had died out of and in the course of employment. It is further
submitted that it is not the case of the respondents that the accident took
place at a place which may indicate that he was not going to attend his
duty. Thus, it is clear that while the deceased was on his way to the office
to attend his night shift, he met with a vehicular accident and expired.

5. Per contra, the petition is vehemently opposed by the counsel for
the respondents. It is submitted by the counsel for the respondents that
death of an employee in a road accident which might have taken place on
his way to work place cannot be said to be an accident arising out of or in
the course of employment.

6. Heard the learned counsel for the parties.

7. In the impugned order, the respondents have reproduced the

definition of accidental death which reads as under:

g b "gded gg” | wud & b (1) duil & P
Hd T s g Sl BIHd B Y B BRI Bl
gerar forad g dika 81 (II) fagd geer? sqaa’l §
RT g (1) Y& & <R 9 YsR P 918+ gE
fer & @R 9189 "sd/HUHl 1 8 A1 YRId< &I,
gHedr Ul &9 & Iiid g% 8l AHAUAl YLl W
T IF WH W) e &) 47 8 W) |

8. Clause 1.1(3) of Policy as amended on 13.4.2016 reads as under:-
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1.1(3) WH ®1HE 9 9g faTid 15.11.2000 & ULTd

f&is 10042012 @& Y& HY ¥ (IR
HUSE /U DI BRI B G, MBAD geedl, fdgd
gUCHl, BHARI §RT BT Jfdal S HRd FHI e
gHCHT & BRI g8 Bl, & AMBl BT HfSHT 02 Td 03 H
giofa o=t @ Al @ IR Igeu FRgfa &1 S
AHhdl § | P b IR GHeAT g & UBROI Bl BT
FYfdT g 9 T & UBRON b HUR UrRIfHbr <
SIRAT AT gEeAl 4G @ AMdedl R daR R S &
SWRIT & 3 Jbroll R IR fbar SR | gHen 5
d AU T gd wvsd/@ul ¥ B dRd 9Hd
AThRAD geedr, fagd geedl, sHdaRl gRI &l Jdl

PRI ® IR A8 GHeAT & YhRoT e B SR |

9. From the plain reading of aforesaid policy, it is clear that if an on

duty employee dies in a vehicular accident caused either by the vehicle of
the department or private vehicle within the territorial area of the
respondents, then his case would be covered by the policy for
appointment on compassionate ground.

10.  Thus, the only question for consideration is that if an employee
dies in an accident while he was on his way to a place of employment
then whether it can be said to be an accident arising out of or in the
course of employment or not?

11.  The Supreme Court in the case of Malikarjuna G. Hiremath vs.
Branch Manager, Oriental Insurance Company Limited and another
reported in (2009) 13 SCC 405 has held that under Section 3(1) of
Workmen's Compensation Act, it has to be established that there was
some casual connection between the death of the workman and his
employment. Any death which has taken place in the course of
employment will not amount to accident, the death must arise out of
accident.

12. The Supreme Court in the case of General Manager, B.E.S.T.
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Undertaking, Bombay vs. Mrs. Agnes reported in AIR 1964 SC 193
has held that where a free transport is provided by the employer in the
interest of service and an employee dies in an accident while returning
back from his office, then it cannot be said that he had boarded the bus in
exercise of his right as a member of the public but he had boarded the
bus as belonging to a service. Therefore, it can be said that the accident
had occurred during the course of employment.

13. However, the Supreme Court in the case of Regional Director,
E.S.I. Corporation and another vs. Francis De Costa and another
reported in (1996) 6 SCC 1 has held that unless it can be said that the
employment began as soon as he set out for the factory from his house, it
cannot be said that the injury or death was caused by an accident "arising
out of and in the course of employment". A road accident may happen
any where at any time. But such accident cannot be said to have arisen
out of employment, unless it is shown that the employee was doing
something incidental to his employment. Therefore, it was held that if an
employee meets with an accident while driving his own bicycle on the
way to his place of work, it cannot be said that the accident was
reasonably incidental to the employment and was in the course of
employment and accordingly, it was held as under:

14. The point raised before us can be answered
on the basis of the principle laid down in the
aforesaid two cases. But Mr. Chacko, appearing on
behalf of the respondent has contended that
proximity of time end place is a factor to the borne
in mind. The employee was to report for duty at
4.30 P.M. The accident took place at 4.15 P.M. only
one kilometer away from the factory. In our view
this cannot be a ground for departing from the



7

principle laid down by the aforementioned cases
that the employment of the workman does not
commence until he has reached she place of
employment. What happens before that is not in
course of employment. It was also pointed out by
Lord Denning in the aforesaid case of R. v
National Insurance Commr, ex. p Michael that the
extension of the meaning of the phrase "in the
course of his employment" has taken place in some
cases but in all those cases, the workman was at the
premises where he or she worked and was injured
while on a visit to the canteen or some other place
for a break. The test of what was "reasonably
incidental" to employment, may be extended even
to cases while an employee is sent on errand by the
employer outside the factory premises. But in such
cases it must be shown that he was doing
something incidental to his employment. There
may also be cases where an employee has to go out
of his workplace in the wusual course of his
employment. Latham, C.J. in South Maitland
Railways Proprietary Ltd v. James observed that
when the workmen on a hot day in course of their
employment had to go for a short time to get some
cool water to drink to enable them to continue to
work without which they could not have otherwise
continued, they were in such cases doing
something in the course of their employment when
they went out for S water. But the case before us
does not fall within the exceptions mentioned by
Lord Denning or Latham, C.J. The case squarely
comes within the proposition of law propounded
by S. Jafar Imam, J.

14. In the policy, the word “while working for the company” have
been used. Therefore, it necessarily means that the accident must occur
while the deceased was on his duty.

15. The counsel for the petitioner could not point out any circular
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issued by the respondents or any law which provides that going to the
place of employment would also amount to “while working for the
company”’. Undisputely, the father of the petitioner died at 11:30 while he
was on his way to the place of employment, but it cannot be said that at
the time of accident he was on his duty.

16. It is next contended by the counsel for the petitioner that as per
clause 1.1(3), preference has to be given to the dependents of the
deceased employee who died an accidental death over and above the
cases of normal death. Therefore, the petitioner is entitled for
compassionate appointment as her father died an accidental death.

17.  Considered the submissions.

18. In order to claim preference over and above the cases of normal
death, the petitioner has to prove that her father had died an accidental
death. As already pointed out, the petitioner could not prove that her
father had died in an accident which took place while he was working for
the Company/on duty.

19.  Accordingly, this Court is of the considered opinion that the
respondents did not commit any mistake by rejecting the claim of the
petitioner on the ground that since the accident of the father of the
petitioner did not take place while he was on his duty, therefore, the
policy for appointment on compassionate ground would not apply.

20.  Accordingly, the petition fails and is hereby dismissed.

(G.S. AHLUWALIA)
JUDGE
(alok)

ALOK KUMAR
2022.09.15 14:55:39 +05'30'
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