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Manoj Khare  Vs. Station House Officer of Police 

Station Kotwali District Ashoknagar and Another. 

02/05/2017

Shri  Deependra  Singh  Kushwah,  counsel  for  the

applicant.

Shri  Girdhari  Singh Chauhan Public Prosecutor for

the respondent no.1/State.

Shri  S.K.Tiwari,  counsel  for  the

complainant/respondent no.2. 

This  application  under  Section  482  of  Cr.P.C  has

been filed for quashing the First  Information Report in

Crime No.333 of 2015 registered by PS Kotwali District

Ashoknagar for offence under Sections 366 and 376 of

IPC as well as all other consequential proceedings. 

During pendency of this petition, it appears that the

charges  were  also  framed,  therefore,  by  amendment

application, the applicant has incorporated the relief for

quashing the charges also. 

The necessary facts for the disposal of the present

application in short are that on 27.5.2015, complainant

made a written complaint to the police alleging that in

the  morning  of  3rd April,  2015,  she  had  gone  to

Ashoknagar by Sabarmati Train from Piprai to her uncle's

house. At Ashoknagar Railway Station, the applicant who

is working with her on the post of Vice Principal in Saint

Joseph Co-Education School Piprai met her and informed

that he is going to Bhopal in connection with some urgent

work of the school and would come back by the night,

therefore,  she  may  also  accompany  him.  As  the

complainant was teaching in the same school, therefore,

being obedient subordinate of the applicant, she went to
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Bhopal along with the applicant. At Bhopal, the applicant

took her to a house of one Annu Chaursiya and said that

tomorrow morning, he would complete the work and will

go  back.  The  applicant  also  kept  mobile  of  the

complainant as well as her mark-sheets of Class 10th and

12th with him. On the next morning, tea and biscuits were

given  to  her,  thereafter,  the  complainant  lost  her

consciousness.  On  5.4.2015,  she  regained  her

consciousness and found that the applicant was with her

and  taking  advantage  of  her  unconsciousness,  he  had

developed  physical  relations  with  her  and  had  taken

photographs also. He also informed that now, they have

married and thereafter, he was forcibly committing rape

on her and was extending threat  that  he would throw

acid on her and would upload her photographs on Whats-

app.  The  applicant  is  continuously  blackmailing  the

complainant  and as  the complainant  was afraid  of  the

applicant, therefore, she did not lodge FIR immediately at

that  time  and  now,  she  is  making  written  complaint

against  the  applicant  and  the  applicant  may  also  be

directed to return her mark-sheets. 

On this written complaint, police registered an FIR

on 27.5.2015, recorded the statements of the witnesses

and after completing all the formalities filed charge-sheet

against the applicant for offence under Section 366 and

376  of  IPC.  It  appears  that  during  pendency  of  this

application, the trial  court also framed charges against

the applicant for offence under Section 366 and 376 of

IPC. 

It is submitted by counsel for the applicant that the

prosecutrix has not appeared before the trial  court  for
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giving her evidence. He further submitted that in view of

the judgment passed by the Supreme Court in the case

of  Satish Mehra Vs.  State of N.C.T of Delhi 2013

Cri.L.J.  411, merely  because,  the  case  is  fixed  for

recording of evidence, cannot be a ground to dismiss the

petition  under  Section  482  of  Cr.P.C.  It  is  further

submitted by counsel for the applicant that in fact, the

allegations made in the FIR are false-ab-initio and a false

FIR has been lodged by the prosecutrix because, after

she  was  recovered  by  the  police,  she  had  given  a

statement  to  the  police  on  7.4.2015  and  in  that

statement, she had specifically stated that she had gone

voluntarily with the applicant. It is further submitted by

counsel  for  the  applicant  that  in  fact,  applicant  and

complainant were in love with each other and they have

performed marriage. So far as the averment of  taking

mark-sheets of class 10th and 12th of the complainant is

concerned, the same is false because, the police during

investigation  had  demanded  mark-sheets  of  class  10th

and  12th from the  prosecutrix  and  the  brother  of  the

prosecutrix namely Amit had given it in writing that the

mark-sheet of class 10th of the complainant is available

and  the  mark-sheet  of  12th is  missing  and  the

complainant has got married and at present,  she is  in

Indore  and  the  mark-sheet  of  Class  10th of  the

complainant was handed over to the police. Counsel for

the applicant further submitted that the statement of the

prosecutrix which was recorded on 7.4.2015 by the police

can be taken into consideration by this court in the light

of  the judgment  passed by the Supreme Court  in  the

case of Rajeev Thapar Vs. Madanlal Kapoor (2013) 3
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SCC 330 and Prashant Bharati Vs. State of (NCT of

Delhi) 2013 Volume 9 SCC 293. 

Per  contra,  it  is  submitted  by  counsel  for  the

complainant as well as by the State that in the FIR as

well as in the case diary statement, the prosecutrix has

specifically stated that she was induced by the applicant

to  accompany  him  to  Bhopal  where  some  poisonous

substance was given to the complainant as a result  of

which, she became unconscious and lost her senses and

she was subjected to rape by the applicant. It was further

submitted that the factum of marriage of the applicant is

false because, everything was done by the applicant with

the complainant under the influence of intoxicant. It is

further submitted that it is well established principle of

law that at the time of framing of charges only document

which has been relied upon by the prosecution is required

to be seen and the statement of the complainant which

was  recorded  on  7.4.2015  cannot  be  taken  into

consideration as the prosecution has not relied upon the

said statement. 

Heard, learned counsel for the parties. 

This Court by order dated 8.11.2016 had stayed the

further proceedings pending before the trial court. In the

FIR it was alleged by the proscutrix that she had gone to

Ashoknagar to visit  the house of her uncle where, she

met with the applicant at Ashoknagar Railway Station. It

was  further  alleged  in  the  FIR  that  after  reaching  at

Bhopal, the applicant kept the  mark-sheets of class 10th

and 12thof the complainant with him. Thus, it was clear

that when the complainant left Piprai for Ashoknagar, she

had also taken her  mark-sheets of class 10th and 12th
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with her. What was the need of taking the mark-sheets of

class  10th and  12th    was    not  explained  by  the

prosecution. Therefore, by the order dated 9.2.2017, this

Court  directed  the  prosecution  to  file  detailed  reply

pointing  out  that  whether  any  statement  of  the

prosecutrix was recorded on 7.4.2015 or not. Thereafter,

the prosecution filed it's reply on 8.3.2017 admitting that

the  statement  of  the  prosecutrix  was  recorded  on

7.4.2015 and a copy of the said statement has also been

annexed along with reply.  The proceedings which were

taken up by the police after recovery of the prosecutrix

have also been annexed with the reply. Thus, it is clear

that  after  the  prosecutrix  was  recovered  on  7.4.2015,

she gave a statement to the police and the police after

recording  statement  of  the  prosecutrix  came  to  the

conclusion that she had voluntarily gone to Bhopal along

with the applicant, therefore, no offence was made out. 

Before considering the facts and circumstances of

the case, it would also be necessary to consider the Gum

Insan Report lodged by Arvind Kumar Jain father of the

prosecutrix.  On  6.4.2015,  father  of  the  prosecutrix

lodged a Gum Insan Report alleging that on 3.4.2015 at

about 11 AM, the prosecutrix had left her house on the

pretext of going to Ashoknagar but she has not returned

back. The prosecutrix is a teacher in Saint Joseph School

and he has a suspicion that the prosecutrix might have

gone along with  Manoj  Khare,  the applicant   because,

Manoj is also doing job in the said school.  Gum Insan

Report dated 6.4.2015 reads as under : 

“Qfj;knh us mifLFkr Fkkuk vkdj fjiksVZ fd;k fd esa fiijbZ esa
iqjkuk cktkj esa jgrk g-wW fnukad 03-04-15 dks fnu esa 11%00 cts
dh ckr gksxh fd esjh yM+dh vk'kk tSu mez  23 lky ?kj ls
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v'kksduxj tkus dh dgdj xbZ Fkh tks vkt rd ykSVdj ugha
vkbZ gSA vk'kk tSu fiijbZ ds izkbZosV Ldwy lar tkslIl Ldwy esa
i<+kus tkrh FkhA eq>s lansg gS fd esjh yM+dh eukst [kjs ds lkFk
tk ldrh  gS  D;ksafd  eukst Hkh  blh Ldwy esa  iM+kus  vkrk  gS
dk;Zokgh dh tkosA”

Thus, it  is clear that right from the day one, the

parents  of  the  prosecutrix  had  suspicion  that  the

prosecutrix  might  have  gone  with  the  applicant.  This

suspicion expressed by the father of the prosecutrix in

Gum Insan Report, prima facie shows that the applicant

and the prosecutrix were in love with each other and the

parents of the prosecutrix had some idea about the said

intimacy. Otherwise, there was no reason for the father

of the prosecutrix to mention in the Gum Insan Report

that he has a suspicion that the prosecutrix might have

gone along with the applicant. Thereafter, it appears that

the prosecutrix was recovered on 7.4.2015 and she was

handed over to her mother and her uncle. Before handing

over the custody of the prosecutrix aged 23 years to her

mother and uncle, the statement of the prosecutrix was

recorded  by  the  police,  in  which,  she  had  specifically

stated that she was in love with the applicant and she

had gone along with the applicant out of her own will and

no offence was committed by the applicant. Statement of

the  prosecutrix  which  was  recorded  by  the  police  on

7.4.2015 is as under : 

“Þdq- vk'kh tSu iq= vjfoUn dqekj tSu vk;q 22 lky fuoklh iqjkuk cktkj
fiijbZ Fkkuk fiijbZ ftyk v'kksduxj us nj;kQr gky ij cr;k fd eS nks
cgu ,d HkkbZ gS eSus bdksuksfeDl ls ,e, dh fMxzh izkIr dh gSA eq>ls cM+k
HkkbZ vfiZr gS vk;q djhcu 25 lky gS mlls NksVh es gWw eq>ls NksVh cgu
vk:f"k tSu vk;q 18 lky tks ch, es tks usg: fMxzh dkWyst v'kksduxj esa
i<rh gSA HkkbZ vfiZr v'kksduxj esa ijpwu dk Fkksd O;kikj dk /ka/kk djrk
gSA eSa djhc Ms< lky ls lar tkslIl dks,M Ldwy i<kus tkrh gWwA eq>s
fizafliy eSMe jk/kk dkfrZdsu 1700 :- izfrekg nsrh gS vkSj eS vius ?kj ij
cPpksa dks Va;w'ku i<krh gWw V;w'ku ds 2000 :- Qhl ysrh gwWA mDr iSls
vius ekrk firk dks ns nsrh gwWA vkt ls djhcu rhu fnu iwoZ fnukad 08-04-
15 dks eSus viuh eEeh vk'kk ls dgk fd eEeh rqEgkjs fy;s esa lkMh ysus
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v'kksduxj tk jgh gwW  rc eEeh cksyh pyh tkvks  fQj eSa  rS;kj gksdj
1500 :- ysdj fiijbZ jsYos LVs'ku ls lkcjerh Vªsu esa cSBdj v'kksduxj
LVs'ku igwWph Vªsu ls mrjdj es cktkj esa ?kwerh jgh mlds ckn eSus eukst
dks vius eksckbZy u- 810996724 ls eukst tks esjs lkFk lar tkslIl dks,M
Ldwy esa i<krk gSA mldks eSus Qksu yxkj cqyk fy;k oks LVs'ku ds ikl vk
x;k esjs o eukst [kjs tks v'kksduxj ess nqcs ykst ds ikl futh edku esa
jgrk gS mlls esjs Ldwy esa i<krs tkrs Fks rHkh ge nksuksa esa ckrphr gksrh
jgrh Fkh rHkh ls ge nksuks ,d nwljs ls izse djrs Fks ge nksuks Hkksiky ?kweus
es viuh ethZ eukst ds lkFk xbZ v'kksduxj esa cl eS cSBdj igqaps fnu esa
2 cts ogka ls 5 cts Hkksiky okyh cl eSa cSBdj jkf= djhcu 11 cts
Hkksiky cl LVs.M igWqps ogka ls eukst cgu cSad esa lfoZl djrh gS mlds ?
kj jkf= esa :ds nks fnu mUgh ds ?kj ij :ds muds ?kj esa 4 lky dk csVk
vkSj ifr iRuh lnL; Fks  eS  eukst dh nhnh ds lkFk lksbZ  /kesZUnz  vius
thtkth ds lkFk lks;k Fkk fnukad 06-04-15 dks muds ds yMds izrh'k]
izoh.k feys mUgksus ge ls cksyk rqe yksx ?kwe jgs gks rqEgkjs ?kwe gksus dh
fjiksVZ Myh gS rc ge nksuks dks os vius lkFk vius nksLr ds edku igys
x;s vkSj esjs eEeh ikik dks Qksu yxk fn;k esjk HkkbZ vjfir vkSj mldk
nksLr foDdh tSu Hkksiky cksysjks xkMh ls igqWp x;s Fks eq>s o esjs  nksLr
eukst dks lkFk ysdj fiijbZ ?kj ys vk;s Fks esjs lkFk eukst us dksbZ xyr
dke ugha fd;k eSa viuh ethZ ls vius nksLr ds lkFk ?kweus xbZ Fkh eS vius
Hkys cqjs ds ckjs es lc dqN le>rh gwW fQj eS viuh ekW vk'kk tSu o pkpk
jktw dks lkFk ysdj Fkkus vkbZ gwW vc eS viuh eEeh vk'kk tSu ds lkFk
vius ?kj tkuk pkgrh gwW tks cksyk ogh fy[kk i<dj ns[kk lgh gksus ij
gLrk{kj fd;sA eS viuh LosPNk ls esMhdy ijh{k.k ugh djkuk pkgrhA”

Accordingly, an inquiry panchnama was prepared on

7.4.2015 which was signed by the mother and uncle  of

the prosecutrix. In the said panchnama, it was mentioned

that the prosecutrix on interrogation has stated that she

on her own sweet will had gone along with the applicant

and since no offence was committed with her, therefore,

she did  not  agree for  medical  examination.  If  the FIR

which has been lodged is considered, it is mentioned in

the FIR that the applicant had kept mark-sheets of class

10th and 12th of the prosecutrix with him. According to the

case  diary  statement  of  the  prosecutrix,  she  left  for

Ashoknagar in order to visit the house of her uncle. The

prosecutrix  is  undoubtedly  major  and  aged  about  23

years and it is not the case of the prosecutrix that she

had  gone  to  Ashoknagar  in  connection  with  some

interview or for securing any job. If the prosecutrix had

gone to Ashoknagar in order to visit  the house of her
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uncle, then what was the need of the prosecutrix to take

the mark-sheets of 10th and 12th with her, has not been

explained either by the counsel for the complainant or by

the State counsel.  It  is  clearly shown that in fact, the

prosecutrix had left Piprai and went to Ashoknagar along

with  her   mark-sheets  of  10th and  12th  without  any

necessity. Under these circumstances, it can be inferred

that the sole intention of the prosecutrix in taking her

mark-sheets with her was to prove her date of birth i.e.

age  at  the  time  of  marriage.  If  the  conduct  of  the

prosecutrix  is  examined  in  the  light  of  the  statement

given by her  on 7.4.2015 is considered, then, it would

be clear that she went to Bhopal along with the applicant

according to her own sweet will. Thus, it is clear that the

prosecutrix on her own sweet will  went to Ashoknagar

where, she met with the applicant at Ashoknagar Railway

Station from where, they went to Bhopal and ultimately,

the prosecutrix was recovered on 7.4.2015. 

The Supreme Court in the case of  Rajeev Thapar

(Supra) has held as under : 

“30.  Based  on  the  factors  canvassed  in  the
foregoing  paragraphs,  we  would  delineate  the
following  steps  to  determine  the  veracity  of  a
prayer  for  quashing,  raised  by  an  accused  by
invoking  the  power  vested  in  the  High  Court
under Section 482 of the Cr.P.C.:-
(i) Step one, whether the material relied upon by
the  accused  is  sound,  reasonable,  and
indubitable,  i.e.,  the material  is  of  sterling and
impeccable quality?

(ii) Step two, whether the material relied upon by
the  accused,  would  rule  out  the  assertions
contained  in  the  charges  levelled  against  the
accused, i.e., the material is sufficient to reject
and overrule the factual assertions contained in
the complaint, i.e., the material is such, as would
persuade  a  reasonable  person  to  dismiss  and

https://indiankanoon.org/doc/1679850/
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condemn the factual basis of the accusations as
false.

(iii) Step three, whether the material relied upon
by  the  accused,  has  not  been  refuted  by  the
prosecution/complainant;  and/or  the material  is
such, that it cannot be justifiably refuted by the
prosecution/complainant?

(iv) Step four, whether proceeding with the trial
would result in an abuse of process of the court,
and would not serve the ends of justice?

(v)  If  the  answer  to  all  the  steps  is  in  the
affirmative, judicial conscience of the High Court
should  persuade  it  to  quash  such  criminal
proceedings,  in  exercise  of  power  vested  in  it
under Section 482 of the Cr.P.C. Such exercise of
power,  besides  doing  justice  to  the  accused,
would  save  precious  court  time,  which  would
otherwise be wasted in holding such a trial (as
well as, proceedings arising therefrom) specially
when,  it  is  clear  that  the  same  would  not
conclude in the conviction of the accused.”

In  the  case  of  Prashant   Bharati  (Supra) the

Supreme Court has held as under : 

“25.  Based  on  the holistic  consideration  of  the
facts  and  circumstances  summarized  in  the
foregoing two paragraphs; we are satisfied, that
all  the  steps  delineated  by  this  Court  in  Rajiv
Thapar’s  case  (supra)  stand  -  satisfied.  All  the
steps can only be answered in the affirmative. We
therefore  have  no  hesitation  whatsoever  in
concluding,  that  judicial  conscience of  the High
Court ought to have persuaded it, on the basis of
the material available before it, while passing the
impugned  order,  to  quash  the  criminal
proceedings  initiated  against  the  accused-
appellant,  in  exercise  of  the  inherent  powers
vested  with  it  under Section  482 of  the  Cr.P.C.
Accordingly,  based  on  the  conclusions  drawn
hereinabove,  we  are  satisfied,  that  the  first
information  report  registered  under Sections
328, 354 and 376 of  the  Indian  Penal  Code
against  the  appellant-accused,  and  the
consequential  chargesheet  dated  28.6.2007,  as
also  the  framing  of  charges  by  the  Additional
Sessions  Judge,  New  Delhi  on  1.12.2008,
deserves  to  be  quashed.  The  same  are

https://indiankanoon.org/doc/1279834/
https://indiankanoon.org/doc/203036/
https://indiankanoon.org/doc/1535430/
https://indiankanoon.org/doc/1535430/
https://indiankanoon.org/doc/1679850/
https://indiankanoon.org/doc/1679850/
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accordingly quashed.”

Thus, it is clear that where, investigation was done by

the police  and it  was found that  no  offence has  been

committed, then, without there being any explanation for

delay in lodging FIR and without any explanation to why

the  prosecutrix  had  given  statement  on  7.4.2015  and

without any explanation as to why the prosecutrix took

her mark-sheets of 10th and 12th  on 3.4.2015 coupled

with the fact that since mark-sheet of Class 10th   was

recovered  from  the  possession  of  the  brother  of  the

prosecutrix clearly shows that the allegation of keeping

mark-sheets of 10th and 12th  by the applicant in the FIR

is false, this court is of the considered view that since

undisputedly the prosecutrix is aged about 23 years and

was consenting party and if the entire case is taken into

consideration, it would be clear that no offence has been

committed  by  the  applicant  which  may  be  said  to  be

punishable  under  Section  366  and  376  of  IPC.  Under

these circumstances, compelling the applicant to face the

ordeal  of  trial  would  be nothing but  a  sheer  abuse of

process of law. 

Before parting with this case, it would be appropriate

to consider the reply filed by the State in this proceedings.

From the record, it is clear that initially, the state had filed

an application for vacating stay on 27.12.2016. From the

application,  it  is  clear  that  the  State  instead  of  making

submissions on the merits of the case, has merely stated

that so far as involvement of the applicant in the offence is

concerned, the same can be proved only after evidence is

recorded  and  since  this  court  has  granted  interim  stay,

therefore, the proceedings of the trial court have come to
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an halt  and accordingly, the stay may be vacated. Along

with the application for vacating stay, the State has also

filed reply on 27.12.2016. In the reply, the State beautifully

kept silent about the statement made by the prosecutrix at

the  time  of  her  recovery.  In  the  reply,  merely  by

reproducing  the  Gum  Insan  report,  as  well  as  by

mentioning the contents of the FIR, it was mentioned that

the  police  has  filed  charge-sheet  after  conclusion  of  the

investigation and the applicant if so desires can produce the

evidence at the trial in his defence.  It appears that only

when  this  court  directed  the  State  Government  to  file

detailed  reply  vide  it's  order  dated  9.2.2017,  the  State

came up with a case for the first time admitting that the

statement of the prosecutrix was recorded on 7.4.2015 and

at that time, it was found that as the prosecutrix had gone

along  with  the  applicant  out  of  her  own  sweet  will,

therefore,  no  offence  is  made  out.  True  it  is  that  it  is

prerogative of the police to file only those documents along

with  the  charge-sheet  on  which,  they   want  to  place

reliance, but this court cannot loose sight of the fact that

free,  fair  and  impartial  investigation  is  one  of  the

fundamental right of the accused. Therefore, it is expected

that the investigation must be conducted in free and fair

manner. It may not be left to the whims and wishes of the

investigating officer. If the investigating officer comes to a

conclusion  after  conducting  free,  fair  and  impartial

investigation that no offence is made out then he is well

within his right to file closure report which shall be subject

to  scrutiny  by  the  concerning  Magistrate.  It  was  also

expected from the State that they would have placed all

relevant facts before this court when the reply for the first

time was filed  on 26.12.2016. For the reasons best known
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to the State, they deliberately suppressed the statement of

the prosecutrix which was recorded on 7.4.2015.  Merely by

saying that the applicant has a right to prove his defence in

trial,  this  court  is  of  the  opinion  that  the  investigating

officer cannot run away from his liability of conducting free,

fair  and  impartial  investigation.  It  is  not  a  case  where

investigating officer has accepted the plea of  alibi. It is a

case where statement of the prosecutrix was recorded and

in that initial statement, she had specifically stated that she

was a consenting party and she had herself gone along with

the applicant to Bhopal and no offence was committed with

her  and  she  had  also  refused  to  undergo  the  medical

examination.  This  statement  of  the  prosecutrix  was

considered by the police in the presence of her mother and

uncle.  Further,  it  is  not  the  case  of  anybody  that  the

statement given by the prosecutrix on 7.4.2015 was not

voluntary. Here the matter would be of interpretation by

the courts that whether, the statement of the prosecutrix

which was recorded on 7.4.2015 is liable to be accepted or

not  and  if  it  is  accepted,  then  what  would  be  the

consequences thereof. But once, the investigating agency

had  conducted  certain  investigation  and  had  recorded

statement of the prosecutrix, then, at least at the time of

filing  reply,  the  investigating  officer  should  have  come

forward with clean hands. It is also clear from the petition

which  was  filed  under  Section  482  of  Cr.P.C  that  the

applicant  had  filed  a  copy  of  the  said  statement  dated

7.4.2015  along  with  the  petition  and  it  was  one  of  the

stand  taken  by  the  applicant  that  the  prosecutrix  has

specifically stated that no offence was committed with her

and she had gone on her own sweet will  along with the

applicant. It is expected from the State that by filing reply,
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at the first instance, they should have tried to meet out the

said ground but without referring the grounds raised by the

applicant,  it  cannot  be  said  by  the  State  that  whatever

stand  which  the  applicant  has  taken  in  the  application,

cannot be adjudicated upon by this court and it should be

left for the adjudication by the trial Court. It is for this court

to  consider  whether  a  particular  defence  taken  by  the

applicant can be considered while exercising power under

Section 482 of  Cr.P.C or not.  The basic purpose of  filing

reply is to meet out the allegations made in the application.

It  is  expected that  the prosecution while filing  reply  will

take  note  of  the  defence  which  has  been  taken  by  the

applicant in the petition but would also try to ensure that

free, fair and impartial investigation is done and thereafter,

the same should be left to the court to infer or interpret

and to come to a just and proper decision. 

Consequently, the First Information Report in Crime

No.333 of 2015 registered by Police Station Kotwali District

Ashoknagar, the charge-sheet filed by the police as well as

the  charges  framed  against  the  applicant  and  all

consequential  criminal  proceedings  pending  before  the

Court of Additional District Judge, Ashoknagar against the

applicant in S.T.No.9 of 2015 are hereby quashed. 

This application succeeds and is hereby allowed. 

 

                                                   (G.S.Ahluwalia) 
Rks.    Judge.


