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THE HIGH COURT OF MADHYA PRADESH 

    Writ Petition No.1115/2014
Ram Biloki and another Vs. Ramswaroop and others

Gwalior, Dated :10/12/2018

Shri J.P. Mishra with Shri Gaurav Mishra, Counsel for the

petitioners.

None for the respondents.

Heard finally.

This petition under Article 227 of the Constitution of India

has been filed  against  the  order  dated 7-1-2014 passed by

Civil  Judge,  Class  1  Karera,  Distt.  Shivpuri,  in  C.S.  No.13-

A/2013, by which the application filed by the petitioner under

Order 26 Rule 9 C.P.C. for appointment of Local Commissioner

was  allowed  with  a  further  direction  that  the  Local

Commissioner would also submit his report with regard to the

objections  raised  by  the  respondent  in  his  reply  to  the

application.

The  necessary  facts  for  the  disposal  of  the  present

petition  in  short  are  that  the  petitioner  has  filed  a  suit  for

permanent injunction in respect of suit plot admeasuring 35x36

sq. meters in survey no.20001/ area 0.12 hectare situated at

Tila  Road Chouraha,  National  Highway,  Tahsil  Karera,  Distt.

Shivpuri.  It  was  pleaded  that  the  plot  in  question  is  on  the

North of National Highway and now the defendants are trying

to dispossess them. 
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The respondents filed their written statement and denied

plaint averments. 

The plaintiffs/petitioners filed an application under Order

26 Rule 9 C.P.C. seeking for appointment of Commissioner to

seek report on the following issues :

tkap fcanq

1-  oknhx.k dh nqdku ds mRrj fn'kk es Qksj

ykbu ls fMokbMj rd chp dh nwjh fdruh gS

rFkk jk"V~h; jktekxZ es fdruh Hkwfe vkrh gS rFkk

nqdku ls Qksjykbu jksM rd chp dh nqjh fdruh

oknhx.k dk nqdku dk njoktk Qksj  ykbu dh

rjQ fLFkr gS ;k ugh A

2-  iqjkus Vhyk jksM ls yxdj izfroknh dza 1 dh

nqdkuksa dh ihNs [kqyh o iqjkuk dPpk edku fLFkr

gS ;k ugh A

3-  ;g fd izfroknh dza  1 dh nqdkuksa  ls Qksj

ykbu rd dh chp dh nwjh fdruh gSA

4-  ;g fd mDr ekSds dh fLFkfr dh tkap gks

tkus  ls  izdj.k  ds  fujkdj.k  es  tkap  fjiksZV

lgk;d gksxh rFkk i{kdkjksa dks U;k; fey ldsxkA

izkFkhZ dfe'uj Qhl tek djus dks rS;kj gSA

The  defendants  filed  their  reply  and  submitted  no

objection for appointment of Commissioner, but prayed that the

Commissioner should also be directed to submit his report on

the following issues also :

izfroknhx.k dh vksj ls vkosnu dk mRrj izLrqr
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djrs gq, lhekadu djk;s tkus es lgefr O;Dr

dh xbZ gS vkSj ;g ys[k fd;k x;k gS fd tkap ds

fcUnq es Qksj ykbu ls yxdj fdl losZ ua dh

fdruh  Hkwfe  gS  rFkk  oknhx.k  fdruh  Hkwfe  es

ekfyd gS o mudk edku o nqdku fdrus jdos

ij cuk gqvk gS rFkk fdruk jdck 'kkldh; Hkwfe

ij cuk gS o fdruk Lo;a ds ij cuk gS ds rF;

dh Hkh tkap djkbZ tkuk vko';d gSA

By  the  impugned  order,  the  Trial  Court  allowed  the

application and appointed the Commissioner, but also directed

that the Commissioner shall also submit his report with regard

the prayer made by the defendants.

Being  aggrieved  by  the  order  of  the  Trial  Court,  it  is

submitted by the counsel for the petitioner that while allowing

the application,  the Trial  Court  should not  have directed the

Commissioner to submit the report with regard to the prayer

made  by  the  defendants  also,  because  it  would  amount  to

collecting evidence, which is not permissible.

Heard  the  learned  Counsel  for  the  petitioner.  None

appears for respondents though served.

It  is  well  established  principle  of  law  that  where  the

dispute is of  boundaries,  then the same can be resolved by

appointing a Commissioner. Thus, in order to hold that there is



 4      
THE HIGH COURT OF MADHYA PRADESH 

    Writ Petition No.1115/2014
Ram Biloki and another Vs. Ramswaroop and others

dispute of boundaries,  there should not  be any claim of  title

over  the  land  belonging  to  another  party.  Thus,  except  the

question  of  identity  of  property,  no  other  dispute  should  be

involved. However,  where a party to the suit  claims that  the

area of his land has been wrongly reduced, then it cannot be

said that it is a simple case of boundary dispute. Unless and

until, the claim of the plaintiff that the area of his land has been

reduced is established, no further relief can be granted to him.

Thus, the present case, cannot be said to be a simple case of

boundary dispute.

Order 26 Rule 9 CPC reads as under :

9.  Commissions  to  make  local
investigations.— In  any suit  in  which  the
Court  deems  a  local  investigation  to  be
requisite  or  proper  for  the  purpose  of
elucidating  any  matter  in  dispute,  or  of
ascertaining  the  market-value  of  any
property, or the amount of any mesne profits
or damages or annual net profits, the Court
may issue a commission to such person as it
thinks  fit  directing  him  to  make  such
investigation  and  to  report  thereon  to  the
Court:

Provided  that,  where  the  State
Government  has  made  rules  as  to  the
persons to whom such commission shall be
issued,  the  Court  shall  be  bound  by  such
rules.

Thus,  it  is  clear  that  a  local  Commissioner  can  be

appointed  for  either  elucidating  any matter  in  dispute,  or  of
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ascertaining the market-value of any property or the amount of

any mesne profits or damages or annual net profits.  However,

the words “elucidating any matter in dispute” would not include,

collection of evidence. The Court by passing an order under

Order  26  Rule  9  C.P.C.  cannot  delegate  its  powers  of

adjudicating the dispute to a Local Commissioner.  

This Court in the case of Ashutosh Dubey and another

Vs Tilak Grih Nirman Sashkari Samiti and another reported

in 2004(3) MPLJ 213 has held as under :

(5) Be it a writ of certiorari or the exercise of
supervisory jurisdiction, none is available to
correct mere errors of fact or of law unless
the  following requirements  are  satisfied  :--
(i) the error is manifest and apparent on the
fact of the proceedings such as when it is
based on clear ignorance or utter disregard
of  the  provisions  of  law,  and  (ii)  a  grave
injustice  or  gross  failure  of  justice  has
occasioned thereby. 

Considering the aforesaid, it is apparent that
the  order  passed  by  the  Courts  below  is
without jurisdiction and the Court below has
assumed jurisdiction which was not vested
in it.  Once the application under Order 26
Rule 9, CPC was rejected by the Trial Court
on  merits,  there  was  no  occasion  for  the
Trial  Court  for  re-consideration  of  the
aforesaid application on similar facts. Apart
from  this,  it  is  settled  law  that  no  such
commission may be issued for collecting the
evidence in the case. If the aforesaid order
allowed to remain in existence it will cause
serious  injustice  to  the  other  side.  This
Court in Laxman v. Ramsingh, Civil Revision
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No. 18 of 1982, decided on 24-2-1982 (1992
MPWN  255)  has  considered  similar
question held :-- 

"The  prayer  for  appointment  of  a
Commissioner was made on the ground that
the Commissioner would be able to see on
the spot the crop which is standing on the
suit lands. This according to the defendant
will  bring  out  the  truth  of  his  case  as
according to him it was gram crop as sown
by the applicant which was standing on it.
Learned  Counsel  for  the  non-applicant
plaintiff had submitted that the appointment
of Commissioner as being sought on certain
assumptions.  He  had  in  this  connection
pointed out certain pleadings in that behalf.
The  object  of  local  investigation  is  not  so
much  to  collect  evidence  for  either  of  the
parties.  It  is  within  the  discretion  of  the
Court to order a local investigation or reject
the prayer. The Court below has exercised
that discretion by rejecting that application.
In view of the circumstances, it can not be
said that the Court has committed any error
on jurisdiction while rejecting the application
in that behalf." 

7. Similar  position  is  here,  in  this  case
the prayer for collecting of the evidence on
spot has been sought through appointment
of  the  commission  which  is  beyond  the
scope  of  Order  26  Rule  9,  CPC.  In  the
circumstances Court below erred in allowing
the application.

If the facts of this case are considered, then it  is clear

that  even  the  application  filed  by  the  petitioners  for

appointment of Commissioner should not have been allowed

by the Trial Court, because by prayer made in the application

as well as in the reply to the application, the parties to the suit
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have tried  to  collect  evidence  through  Commissioner,  which

cannot be allowed.  

Accordingly, this Court is of the considered opinion that

the   order  dated  7-1-2014  passed  by  Civil  Judge,  Class-1

Karera,  Distt.  Shivpuri,  in  C.S.  No.13-A/2013,  by  which  the

application filed by the petitioner under Order 26 Rule 9 C.P.C.

for  appointment  of  Local  Commissioner  was  allowed  with  a

further  direction  that  the  Local  Commissioner  would  also

submit his report with regard to the objections raised by the

respondent in his reply to the application, cannot be allowed to

stand in its entirety. Accordingly, the same is set aside and the

application  filed  by  the  petitioners  under  Order  26  Rule  9

C.P.C.  is  hereby rejected.  The parties  are  directed to  prove

their case by leading evidence in the Court.

The Trial Court is directed to proceed in accordance with

law.

The Petition is allowed, however, the impugned order, in

its entirety is set aside.

The interim relief granted by this Court by order dated 18-

2-2014 is hereby vacated.

        (G.S. Ahluwalia)
        Arun*                                                    Judge 
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