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Nafis Khan & Ors.
V.
State of M.P. & Anr.

02/05/2017

Shri P.S.Bhadoria, counsel for the applicants.

Shri Girdhari Singh Chauhan, Public Prosecutor for
the respondent no.1/State.

None for the respondent no.2 though represented.

This application under Section 482 of CrPC has
been filed for quashing the FIR in Crime No0.393/2014 as
well as quashing the charge-sheet filed by the Police
Station Hujrat Kotwali, District Gwalior.

It is submitted by the counsel for the applicant that
during the pendency of this application, the charges
under Section 195-A,323,294,341,34 of IPC have been
framed. It is further submitted that, in the trial, in spite
of various opportunities given by the Trial Court, the
complainant Deepa Kumari is not appearing and not a
single witness has been examined in the trial so far.
Thus, it is submitted that in the light of the judgment
passed by the Supreme Court in the case of Satish
Mehra v. State of N.C.T. Of Delhi reported in (2012)
13 SCC 614, this petition may be heard and the
proceedings can be quashed even if some of the
witnesses have been examined.

It is submitted that in the present case not a single
witness has been examined and the Trial Court has not
proceeded further from the stage of framing of charge.

The necessary facts for the disposal of the present
application in short are that on 23/06/2014, the

complainant Deepa Kumari Mahar had come to Gwalior
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from Neemach by bus at 6:00 in the morning. When she
deboarded from bus near the Rocksy bridge, at that time
the applicants came there and by blocking her way,
started abusing her and threw her on the ground and
slapped her and started assaulting her by fists and
blows. On hearing her screaming, the nearby people
came there and saved her. The applicants were
threatening that the complainant must leave Gwalior and
should go back to Neemach and should withdraw the
case which she has instituted in the Court otherwise she
would be killed.

It is submitted by the counsel for the applicants
that the complainant had lodged a FIR for offence under
Section 376 of IPC against the applicant no.3. The
applicant no.3 was granted bail and the complainant,
with an intention to get the bail of the applicant no.3
cancelled, started making false allegations and started
lodging false report against the applicant no.3 and other
applicants. It is submitted by the counsel for the
applicants that on 23/06/2014, when the complainant
lodged a report in the police station, an enquiry was got
done immediately and report was submitted by the
Enquiry Officer mentioning therein that when he went to
the spot along with the complainant, then he found that
no such incident has taken place. On the basis of the
enquiry report, the police decided not to register any
offence against the applicants. However, when the
complainant realized that no action is being taken

against the applicants on the basis of her false report,
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therefore, she made a complaint to the Additional
Superintendent of Police (West), City Gwalior who
merely on the basis of the allegations made by the
complainant and without verifying the fact that whether
any enquiry was ever conducted by the police or not and
without knowing the outcome of the said enquiry,
directed the SHO to register the FIR. Accordingly, under
the directions of the Additional Superintendent of Police
(West), City Gwalior, the present FIR has been lodged.
The counsel for the applicants has relied upon the
judgments of the Supreme Court in the case of Rajiv
Thapar v. Madanlal Kapoor reported in (2013) 3 SCC
330 and Prashant Bharti v. State (NCT of Delhi)
reported in (2013) 9 SCC 293 and submitted that the
enquiry report given by the enquiry officer can be taken
into consideration by this Court at this stage also and
when the police had found by conducting an immediate
enquiry that no incident had taken place, then the FIR,
which was lodged on the directions of the Additional
Superintendent of Police (West), City Gwalior who issued
the directions without conducting any other enquiry, may
be quashed. It is further submitted that the applicants
had also given some applications pointing out that the
directions by the Additional Superintendent of Police
(West) City Gwalior have been given without considering
the other aspect of the matter and, therefore, their
statements may also be recorded but as the direction
was given by the superior officer, therefore, the police,

without verifying the true facts of the case, has not only
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registered the FIR but also filed the charge-sheet. It is
further submitted that because of the qguilty
consciousness, the complainant is not coming forward to
give evidence in the trial also and the applicants are
unnecessarily being harassed for no fault on their part.

Per contra, it is submitted by the counsel for the
State that although the enquiry conducted immediately
after the complaint made by the complainant is available
in the police case diary but as the superior officer, after
conducting the enquiry, had given a direction to register
the FIR, therefore, the police did not commit any
mistake in registering the offence against the applicants.

Heard the learned counsel for the parties.

Before considering the submissions made by the
counsel for the applicants, it would be appropriate to
consider the letter dated 09/11/2014 written by the
Additional Superintendent of Police (West) City Gwalior
on the basis of which, the offence was registered by the
police.

Order dated 09/11/2014 reads as under:-

“oriaa  afaRed gfersa srEflags (uf¥Em)
318, forat_Tarfe®R_#HoYo

FHID / 3931 / UiFH / 28x /7410 / 9osio / R0y / =,
JIRML /05 /14 [&AP.... /.. /

gfa,
qTET YHRI
JTT—pTdaTell

fawa— amafesdr T AR #ER A w@o A0
IAGHAR AER Ol o3 TR a8 HAlG 3 JdbM
0 29 dedia RiTen frem = Howo & fRrdrch

uF fadid 23,/06/14 UR SMORIEE YHROT G5 BN
PIRIATE! B B A H |




MCRC.11287/2014

ded— e aRs gfe orflds  #8Ied
TR & 9 FHIG 9937 /a1 / R0Yo / TR
/53 /14 fai®d 18,/09 /14 & T H |

....... Yy

SWIFd vy # o § & amdfaar dur ARy
HER G Wo o1 IGHAR AR ARl deg TR a1
BHIB 3 AR 0 29 Tedd Riviell e -\ a Hovo
glci— YMard Tiidq  RraTR @reRqRl gRR - drefloll
hd & UM PRR GIRR §RT AR e @,
THIE, Y T, FGR G4 WH 9 9] A_d D
g SMdfedT o AT &I A A W9 97dd
AT R HEd SRR M A8 faeell @l
R @ T 8 el o Fdergar 9
PRI gRT &I AT |

fRrerrd 99 @ O & SRME ATdfedr ST
IR #HBR AT wWo A AGTHAR AR fardl deg
TR drs SHI$G 3 HHM F. 29 dedid Rimen e
AFE HoWo I AT AT| IHD AT IFGGDH I
W gRT IMEl B BT ST hx by T IR
IMYUT & FH H AR AT TS WR Goildg TU0H0
47 /14 9RT 376,506 a0f20 3(1)12 THAHL /TH.CL Ude
P HRIAET SURIT IR T W STHAT TR BIHR
Jmafed (BR) U1 7SR TR IOIAMT R & ol
T9e 991 B § e forr fedie 23 /06/14 &l
AP 3MMS.ELTH. Pieiol S & ford ST Caed |
E W AT Fds 06:00 qol TETORIR T off ¢l
Rl gal ORI W, THI W, 3Yd W, AR
O, §€H WH 9§ Jied gRT S99 8RB
TR ARUE @ M| el Rrerd rafedr g
I feT o1 BRI dladrell § @l WA off ifde
I gedT & RBred ® il Pl HRAE! T8 &l
T RSe sRur smafewr aR<s  fwiRal &
R o= € 2| Ardfad ST AR B G2l GADR
Ui Sl IHD A1 JAEGH FF WA 3G §IRT
JHROT H JOAMET R & ol gdd 999 SaTed
BT TdT Tl 2 |

3rd: amust AR fvar rar ® fo ergfoa
SIfd @1 Afe smdfedr dur 8RR & 91 feAi®
23,/06/14 B Il Yo TR A JWRIH "1 &
TR W IMAfSHT gRT AT HIddrell # WRgd fHd T
fRrerId v9 W) ¥ 3Mded N 9 e & fdog
ThTed MRS YHRUT Tl b)Y fdda-T & SR
SUTE Y & YR TR ffy Twd SRIAE! & 99 |

Aol :— fdfedT & "edAr fadid 23 /06 /14

(3]
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Pl Wwemfa—1 ufa

R8T BAR I30)
gfdogfera areferes
RMeX

(af¥=™) e Tarfermr”

From the plain reading of this letter, it is clear that
on the basis of the direction given by the Senior
Superintendent of Police, Gwalior, the Additional
Superintendent of Police (West), City Gwalior conducted
the enquiry. In this order, it is specifically mentioned that
during the enquiry, the complainant Ms. Deepa Kumari
Mahar was heard. Apart from the allegations made by
Deepa Kumari Mahar, it is also mentioned that the
complainant had made a complaint to Police Station
Hujrat Kotwali on the very same day but no action was
taken on the complaint made by the complainant,
therefore, she is constantly making complaints to the
senior officers. It is again specifically mentioned that on
considering the plight of the complainant Deepa Kumari
Mahar, it appears that the applicants are pressurizing her
to compromise the case which she had initially instituted
against the applicant no.3.

Thus, it is clear that although Senior
Superintendent of Police, Gwalior had directed the
Additional Superintendent of Police (West), City Gwalior
to conduct the enquiry but it appears that except
hearing the complainant, no other action was taken by
the Additional Superintendent of Police (West), City
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Gwalior and merely on the basis of the complaint made
by Ms Deepa Kumari Mahar and without verifying that
whether any action was taken by the police authorities
on the complaint made by her or not, directed for
registration of the FIR. The Government Advocate has
also admitted that on the report of Deepa Kumari Mahar
dated 23/06/2014 immediately an enquiry was got done
and ultimately it was found that no such incident had
taken place.

From the case diary, it appears that the SHO, Police
Station AJK, District Gwalior by its letter dated
24/11/2014 had produced the enquiry report before the
Court of Special Judge [Scheduled Castes and Scheduled
Tribes (Prevention of Atrocities) Act], Gwalior and the
copy of the said letter and the enquiry report are also
the part of the case diary.

It appears that from the enquiry report dated
10/07/2014, that after the complaint was made by the
complainant, the statements of the independent
witnesses were recorded who stated that at the time of
the incident, they were fetching water from public tap
and no such incident has taken place. A Rojnamcha Sana
dated 23/06/2014 is also available in which it is
mentioned that immediately after the complaint was
made by the complainant, the police party went to the
spot alongwith the complainant and matter was got
verified and the complaint was found suspicious.

The copy of the enquiry report dated 10/07/2014
and the copy of the Rojnamcha Sana dated 23/06/2014
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are as under:-

"ITHT BT TR STelT Tarferk 9.9

B, 9. /42/14
fasi® 10.07.14
gfa,

ST i sieflerd Agled

RTer TarforR

fovg— amdfesr dur FANT g IiRgR - FEri
REte Rtem 1w 99, &1 Rrerg @ S Rure
qrar |
He— S & Sfe¥ UF SIgAars /1304 Ruwrel
e e w1y, @ Rierd &1 St Rard 9raq |
A8y,

Jar ¥ fdeT g o Red 79 Swied o=
PN TS AT BT U T |
g8 fob omdfdedT AU AR BT U9 YHT A D
3 WM ¥ 3 W Il Bl o Sdfe AN &
A TCIYET & O AAfQHT gRT S @F H AU
I ISl BRI DI qad STl dAqT AT gIRT 2ma)
TE B W AERH gRT ATG 09,0314 I AfRel
I TEIfeRR # 37U A1 §U TR B Rure &
TS T O R 9 AT o1 & (R &, 47 /14
¢RI 376, 506 WT&fd 3(1)(12) THI ST TS BT YRl
Uolldg Bl ATl IRIeld WRdd fhar T @
U0 foaRed _maTery B9 IR ST W
H-RI <RI §RT STHHd R 8 |

g fdb, AT DI AR & SHMT TR B
P TAT T Bl IS H I W@ T IHD TSl
fUar v @E, 9l J9R 9, 99 @ del
43 Igd dhid B RIS TP Y—IdS SN
A T | fhar a1 & dr Mg HI B
S fota @ o #9ed dEFl gaTh] eI
PRAT T © JAT WA BYA o v SURYT el
forerh 21

g fob fadid 23.06.14 PI 3mafddT ST AR
ERT Uh f¥rerd e H T & fawg foef < o
MS H I Il Tell 9 9 ARUIE PR gD o
Iaq o T3 Nl e Al W STeR A[HT -
AT ARIB DI s STl Algeatardl & f9er w0 9
garaT fe el 987 918 T geAT & ddd doll o
Ul WRA o T8 R I(Afadl & 1T SHIIEHITT g
fAdr A1 UBR @1 Bl GSAT B9 GRI TRE I
garar fraae Rurd omaar 3| § <oifg 78 2|

Jg fb, amafadr 7 oo wew ft we e
IR 3T fard SR geTer § garam e dofrel
SR g¥meT H @1 g g8l 81 W1 98] urar T

(<]
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JAMARRHT ¥ IR—IR AMlgel W |US (BT AT Al
A H ST U AT QR 31U W R BT
A AT TG SUSE Bl BT AR AT B W

JATIGHITT B ol ASA &1 919 Pel § |

g8 %, AT WE W Smafkdr R @I
Rrerad s/ as TS 2

ra: oifa RUlc srarerel siee St @1 ar
¥ Arex URT 2|
Aol T gua—

. 39 Rrerad o 7Y wafle e}y 9 yuar

—_

>

2. Bl RAISTHATHHI
3. BT IHSH —al
4. UM a<IH
5. JANGHIT gRT B T8 RBrIdl & B

The copy of Panchanama is as under:

T
T BIFdTell TR T TRk A.1.
W — fefg & TS oET dIdadarell TdiferiR
9| gb—
(R LN B .
RMfbeE g4l 3y 60 ay fHard
fref g @1 Mo

2. MYHT I IR
PIell G 43 Ay A
e

3. THd H/AR T AN
HIART PIell Y 49 a9 fyaredl
GES

SRIFT UdE & FHET IMdfadl HARI T
HARI GA TSHAR Farfl dera R dedia RiRel
e <\a 7.9, 31U T 3MIded §RT M 9T,
I @, 91 dled, HR W, 99E 9, gRT
TS MR THR IFTST ARYIE BRAT A S R
el Al OR SR JMAfAdT & AT avald @ dl
Jmafed g1 fhar AT 3mded o 9 fARTER U
T He & ARl SWied dee Aiog @ g8l W)
MAEBT T SFIGHIOT HT a8l a1 Td fhell garR
BT PIs fdare TSI IRUIE BT S8 U AT Hid
N GAATHT 1T 1T |
TR YT

1. ITOTST qHT

o
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2. ATHIBTE
3. BHd HAR"

Thus, it is clear that immediately after the report
was made by the complainant, the police party was sent
to the spot alongwith the complainant and the police
party, after thorough enquiry conducted in presence of
the complainant, came to a conclusion that the
complaint made by the complainant is suspicious. The
said fact was not only reported in writing to the SHO,
Police Station, Hujrat Kotwali, District Gwalior but it was
mentioned in the Rojnamcha Sana also. It appears that
thereafter again a detailed enquiry was got done by the
police and by report dated 10/07/2014, it was opined
that the complaint made by the complainant is false.
Thus, it is clear that the Additional Superintendent of
Police (West), City Gwalior, without considering the fact
that not only an enquiry on the very same date was
conducted immediately after the complaint but again a
detailed enquiry was conducted by the police and on
both the occasions, it was found that no incident had
ever taken place on 23/06/2014 as alleged by the
complainant and thus no action was taken against the
applicants on the basis of the complaint made by the
complainant on 26/03/2014.

The Supreme Court in the case of Rajiv
Thapar(supra) has held as under:-

“30. Based on the factors canvassed in the
foregoing paragraphs, we would delineate
the following steps to determine the
veracity of a prayer for quashing, raised by
an accused by invoking the power vested in
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the High Court under Section 482 of the
Cr.P.C.:-

(i) Step one, whether the material relied
upon by the accused is sound, reasonable,
and indubitable, i.e., the material is of
sterling and impeccable quality?

(i) Step two, whether the material relied
upon by the accused, would rule out the
assertions contained in the charges levelled
against the accused, i.e., the material is
sufficient to reject and overrule the factual
assertions contained in the complaint, i.e.,
the material is such, as would persuade a
reasonable person to dismiss and condemn
the factual basis of the accusations as false.

(iii) Step three, whether the material relied
upon by the accused, has not been refuted
by the prosecution/complainant; and/or the
material is such, that it cannot be justifiably
refuted by the prosecution/complainant?

(iv) Step four, whether proceeding with the
trial would result in an abuse of process of
the court, and would not serve the ends of
justice?

(v) If the answer to all the steps is in the
affirmative, judicial conscience of the High
Court should persuade it to quash such
criminal proceedings, in exercise of power
vested in it under Section 482 of the Cr.P.C.
Such exercise of power, besides doing
justice to the accused, would save precious
court time, which would otherwise be
wasted in holding such a trial (as well as,
proceedings arising therefrom) specially
when, it is clear that the same would not
conclude in the conviction of the accused.”

The Supreme Court in the case of Prashant
Bharti (supra) has held as under:-

“25. Based on the holistic consideration of
the facts and circumstances summarized in
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the foregoing two paragraphs; we are
satisfied, that all the steps delineated by
this Court in Rajiv Thapar’s case (supra)
stand - satisfied. All the steps can only be
answered in the affirmative. We therefore
have no hesitation whatsoever in
concluding, that judicial conscience of the
High Court ought to have persuaded it, on
the basis of the material available before it,
while passing the impugned order, to quash
the criminal proceedings initiated against
the accused-appellant, in exercise of the
inherent powers vested with it under
Section 482 of the Cr.P.C. Accordingly,
based on the conclusions drawn
hereinabove, we are satisfied, that the first
information report  registered under
Sections 328, 354 and 376 of the Indian
Penal Code against the appellant-accused,
and the consequential chargesheet dated
28.6.2007, as also the framing of charges
by the Additional Sessions Judge, New
Delhi on 1.12.2008, deserves to be
quashed. The same are accordingly
quashed.”

If the enquiry report dated 10/07/2014,
panchanama dated 23/06/2014 and rojnamcha sana
entry dated 23/06/2014 are taken into consideration,
then it would be clear that immediately after the alleged
incident on the complaint of the complainant, the police
went to the spot alongwith the complainant and the
entire incident was found to be suspicious and in the
detailed enquiry which was conducted by the police, it
was found that in fact no incident has taken place.

Under these circumstances, this Court is of the
considered view that prosecution of the applicants for
the above mentioned offences in Crime No0.393/2014

would be nothing but the misuse of process of law.
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Accordingly, relying on the enquiry report dated
10/07/2014 as well as panchanama dated 23/06/2014,
the FIR in Crime No0.393/2014 and the criminal
proceedings in Criminal Case pending against the
applicants are hereby quashed.

The application succeeds and is hereby allowed.

(G.S.Ahluwalia)
Judge



