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IN THE HIGH COURT OF MADHYA PRADESH

AT GWALIOR

BEFORE

HON'BLE SHRI JUSTICE VIVEK RUSIA

&

HON'BLE SHRI JUSTICE RAJENDRA KUMAR VANI

ON THE 31st OF JULY, 2024

FIRST APPEAL NO.331/2011

MAHILA MAMTA

Vs

SUNIL KUMAR

Appearance:

(SHRI  DEEPAK  KUMAR  GUPTA,  LEARNED  COUNSEL  FOR
APPELLANT.)

(NONE FOR RESPONDENT)
_____________________________________________________

ORDER

Per: VIVEK RUSIA, J.

Appellant/wife has filed this first appeal under Section 28 of

the  Hindu Marriage Act  against  the  judgment  dated  25.08.2011

passed by Additional District Judge, Karera, District Shivpuri in

Case No.57-A/2010 (HMA), whereby marriage dated 01.07.2009

has been dissolved.

2. Facts of the case in short are as under:-

(i) The marriage of appellant and respondent was solemnized

on 01.07.2009 under Hindu customs and rituals at Datia. After the

marriage, both lived together in Karera. It is also an admitted fact
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that since 17.09.2009 appellant  has been residing in  her father's

house. Respondent/husband filed a petition under Section 13 of the

Hindu  Marriage  Act  that  after  performing  the  rituals  of  the

marriage,  he  brought  the  appellant  wife  to his  house  but  since

04.07.2009 he was prevented  from performing sexual intercourse

with the wife. She used to avoid him every night on one or other

pretext,  upon asking she disclosed that she  could not become a

mother  due to  a  biological  disorder.  She was  treated  at  Kilkari

Hospital, Gwalior. She left the house on 15.09.2009 along with all

jewellery. He met his father-in-law on 02.11.2009 but he did not

give  a  satisfactory  reply.  According  to  the  husband  since  she

cannot become a mother in future, therefore, the marriage is liable

to be declared void. On the grounds above, he sought a decree of

divorce.

(ii)  Respondent/wife  appeared  and  filed  a  reply  denying

every allegation made in the petition. According to her, a sufficient

amount  of  dowry  was  given  at  the  time  of  marriage,  but  the

demand  of  rupees  two  lacs  was  made.  Since  her  father  is  a

pensioner now, therefore, he was not in a position to give rupees

two lacs and due to this, she was expelled from the house only in

one Saree and blouse on 16.09.2009.

(iii)  Learned Court framed the issues for adjudication and

the  appellant examined five witnesses, namely, Sunil Soni,  Smt.

Munni Soni,  Mahila  Savitri  Bai,  Ramraja and Ramsahay Yadav

and the respondent examined five witnesses, namely, Smt. Mamta

Soni, Radheshyam Soni, Ramkumar Soni, Rakesh Se (Rikku) and



                                                                   3                          F.A. No.331/2011

Dr. Smt. Usha Chaurasiya.

3. Respondent  examined  Dr Chaurasiya  to  establish  that  the

allegation that she cannot become a mother is per se false. Para 17

and 18 of the impugned judgment are reproduced below:-

^^17- MkW- pkSjfl;k dk dguk gS fd izfrizkFkhZ dk
ih@Ogh  ijh{k.k  djus  ij  mldh  ;wVsjl  jhVksofVZM
¼vkj@Ogh½ ukWeZy vkdkj esa FkkA MkW- pkSjfl;k dk vkxs
dguk gS fd izfrizkFkhZ dk ekfld /keZ fnukad 20-04-10 dks
vk;k FkkA  MkW-  pkSjfl;k  ds  vfHkerkuqlkj  izfrizkFkhZ  dk
ijh{k.k djus ds vk/kkj ij mUgksaus ik;k Fkk fd izfrizkFkhZ
laHkksx  ds  fy;s  l{ke FkhA MkW-  pkSjfl;k us  iz-Mh-2 dh
fjiksVZ nsuk izekf.kr dh gS ftl ij mlds gLrk{kj gSaA

18-  izkFkhZ  dh  vksj  ls  ijh{k.k  djus  ij  MkW-
pkSjfl;k us dgk gS fd izfrizkFkhZ  ds 'kjhj ds vkarfjd
lHkh  vax  lkekU;  Fks]  bl  dkj.k  mldks  ekfld  /keZ
fuf'pr gksrk gksxkA izfrizkFkhZ dk xqIrkax Hkh lkekU; FkkA
MkW-  pkSjfl;k  dk dguk gS  fd xqIrkax  dk ijh{k.k  nks
maxfy;ka Mkydj djrs gSa vkSj ;fn xqIrkax esa nks maxfy;ka
tkrh gSa rks mldk xqIrkax lkekU; gksrk gSA MkW- pkSjfl;k
dk vkxs dguk gS fd ;fn nks maxfy;ka xqIrkax esa izos'k
ugha  djrh  gSa  rks  xqIrkax  lkekU;  ugha  gksrk  gSA  MkW-
pkSjfl;k dk dguk gS fd mudh nks maxfy;ka xqIrkax esa
ugha tkrh gSa rks og xqIrkax dh yackbZ dh uki fy[krhaA
MkW-  us  Li"V dgk gS  fd mudh fjiksVZ  iz-Mh-2 esa  mUgsa
xqIrkax dh yackbZ  dh uki fy[kus  dh vko';drk ugha
iM+hA^^

4. In  rebuttal,  the  respondent/  husband  has  not  filed  any

evidence to establish the infertility of the wife. After appreciating

the  evidence  that  came  on  record,  the  learned  District  Judge

observed that the wife was not interested in performing the marital

obligations with the husband, therefore, she made a false allegation

of demand of dowry and police complaint against him in order to

create a ground for separation. Therefore, allegations levelled by
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the  appellant  show  that  she  was avoiding  having a  physical

relationship with her husband which comes under the category of

cruelty. Vide judgment dated 25.08.2011, a decree of divorce has

been granted.

5. Learned counsel  for  the appellant  submits that  he  has not

been in contact with her client since the date of filing. No one is

appearing on behalf of the respondent. Neither of the parties is not

aware  of the current status. After the admission of this appeal in

2013 first time came up for hearing on 12.03.2024 and since then

no one has been appearing on behalf of the respondent either. The

fact remains  that  both  husband  and  wife  have  been  living

separately since 17.09.2009. No one has made an effort to get the

matter  amicably  settled.  The wife has  not  filed  any application

under  Section  9  of  the  Hindu  Marriage  Act  for  restitution  of

conjugal rights, therefore,  the  learned Court has rightly observed

that  she  herself  was not  interested  in  performing marital

obligations  with  the  present  respondent.  The  marriage  is

irretrievable and as the parties  have been living separately since

2009,  there  is  no  possibility  of  their  reunion.  Under  these

circumstances, we have no option but to  uphold the order of the

Trial Court.

6. Consequently, this appeal is dismissed.

The record be sent back.

        (VIVEK RUSIA)          (RAJENDRA KUMAR VANI)
   JUDGE               JUDGE                     

Abhi
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