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THE HIGH COURT OF MADHYA PRADESH
MA-1097-2008
(Mahindra & Mahindra Finance Vs. Smt. Rajkumari Bhadoria & ors.)
AND

MA-1289-2008
(Smt. Rajkumari Bhadoriya & Ors. Vs. Uday Kumar @ Kallu and others)

Gwalior, Dated : 26.02.2019

Shri Prashant Sharma, counsel for the appellants in MA No.
1097/2008.

Shri B.D. Verma, counsel for the respondents No. 1 to 3 in MA
No. 1097/2008 and appellants No. 1 to 3 in M.A. No. 1289/2008.

Shri Rahul Singh Kushwaha, counsel for the respondents No. 3
and 4.

This common order shall also dispose of M.A. No. 1289/2008
filed by the claimants for enhancement of award, whereas M.A. No.
1097/2008 has been filed by the financier of the vehicle.

2. These miscellaneous appeals under Section 173 of the Motor
Vehicles Act, 1988 have been filed against the award dated
12.08.2008 passed by the fourth Additional Motor Accident Claims
Tribunal, Gwalior in Claim Case No.78/2006, by which the financier
of the vehicle has also been held to be jointly and severally liable to
pay compensation amount of Rs.7,29,332/- to the claimants.

3.  The necessary facts for the disposal of the present appeals in
short are that appellant No. 1 in MA No. 1289/2008 is the wife of the

deceased Muneshwar Singh, who was working on the post of Junior
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Engineer in the office of PWD, Gwalior. The deceased Muneshwar
Singh was aged about 55 years and his monthly salary was
Rs.21,689/-. On 05.10.2005 the deceased Muneshwar Singh was
going from Station to his house on a Scooter bearing registration No
RJ19/8-M-7193. The appellant No. 3 — Ku. Abha Bahdoriya was the
pillion rider. The moment, deceased reached in front of Maruti
Showroom situated at Bhind Road, driver of the tractor bearing
registration No. MP07-HA-5548, by driving the tractor in a rash and
negligent manner dashed Scooter, as a result of which, Muneshwar
Singh sustained grievous injuries and he expired on the next day
during treatment. FIR was lodged. Accordingly, the criminal offence
was registered against the driver of the tractor. It was further pleaded
that respondent No. 5 — Tulsiram was the owner of the tractor,
whereas the appellant — Mahindra & Mahindra Finance Services Lt.
had financed that tractor and accordingly, it was pleaded that
respondents No. 4 and 5 and the appellant are liable to make payment
of the compensation amount and in all, the amount of Rs.15,20,000/-
was claimed by way of compensation. The respondents No. 6 and 7
are the married daughters of the deceased Muneshwar Singh and,
therefore, they had not filed the claim petition and they were made
proforma defendants. The present appeal against the respondents No.
6 and 7 has stood dismissed by peremptory order dated 26.11.2015
but it will not make any adverse effect on the maintainability of the

present appeal as they are married daughters of deceased and no relief
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was claimed against them. The driver of the tractor was proceeded ex
parte, whereas the owner of the tractor respondent No. 5 filed his
written statements and denied the allegations. It was pleaded that the
accident had occurred due to negligence of the deceased himself. It
was further stated that the respondent No. 5 was not the owner of the
vehicle on the date of the accident. After the accident, the appellant
had taken the tractor in question on supurdagi from the Court of
District and Sessions Judge, Gwalior and accordingly, it was pleaded
that in fact, the appellant is the owner of the tractor and accordingly it
was prayed that the claim petition filed against the respondent No. 5
may be dismissed.

4. The appellants also filed their written statements and denied the
allegations of accident. It was further pleaded by the appellants that at
the time of the accident, the tractor in question was in possession of
respondent No. 5 and he had given the same to the respondent No. 4
for driving the same and, accordingly, it was pleaded that in fact, the
respondent No. 5 is liable to pay the compensation. It was further
pleaded that the appellant has been unnecessarily made a party. He
has merely financed the vehicle, whereas respondent No. 5 is the
registered owner.

5.  The Claims Tribunal after recording the evidence of the parties,
came to the conclusion that on the date of accident, the appellant was
in possession of the offending tractor and, therefore, he was the

owner of the tractor. Further by assessing the income of the deceased,
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the Claims Tribunal passed an award against the driver as well as the
appellant to make payment of Rs.7,29,332/- with 6% interest from the
date of filing of the claim petition.

6. Challenging the findings recorded by the Claims Tribunal, it is
submitted by the counsel for the financier Mahindra & Mahindra
Finance Company / appellant in MA No. 1097/2008 that on the date
of accident, the tractor was in the possession of the owner of the
tractor namely Tulsiram / respondent No. 5. It is true that the
appellant had financed the vehicle, but the custody of the vehicle was
taken after accident had taken place. It is not important as to whether
the financier has taken the custody of the tractor on subsequent date
or not, but the important aspect of the matter is that, who was in
possession of the offending vehicle at the time of accident. It is
further submitted that respondent No. 5 in his written statement has
also stated that the appellant had taken the custody of the tractor after
the accident and, thus, the Claims Tribunal has committed a material
illegality by exonerating the owner / respondent No. 5 and by passing
the liability on the appellant by treating it to be the owner of the
offending vehicle because not only the respondent No. 5 is the
registered owner of the tractor, but the tractor was also in his
possession on the date of accident.

7.  Per contra, it is submitted by the counsel for the claimants that
where the financier is in possession of the offending vehicle at the

time of accident, then he has to be treated as the owner of the same.
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8. Heard the learned counsel for the parties on the question of
liability to pay the compensation amount.

9.  The Supreme Court in the case of HDFC Bank Ltd. Vs.
Reshma and others reported in 2015 ACJ 1 has held as under:-

“24. On a careful analysis of the principles
stated in the foregoing cases, it is found that there is
a common thread that the person in possession of the
vehicle under the hypothecation agreement has been
treated as the owner. Needless to emphasis, if the
vehicle 1s insured, the insurer is bound to indemnify
unless there is violation of the terms of policy under
which the insurer can seek exoneration.”

10. The High Court of Punjab and Haryana in the case of SBS
Financers Bathinda Vs. Narinder Jeet Kaur and others reported in
2018 ACJ 978, has held as under:-

“15. The plain reading of the aforesaid
definition demonstrates that in relation to a motor
vehicle, which 1is subject to an agreement of
hypothecation, the person in possession of the
vehicle under that agreement is the owner. In this
case, the vehicle was hypothecated for a small loan
of Rs.19,000 taken in the year 2004. It is not a case
where the vehicle was purchased with the loan
amount. Either way, this fact is not disputed that the
vehicle was in control and possession of the
registered owner at the time of accident.”

11.  Thus, the moot question for determination is that whether the
registered owner has to be treated as a “owner” or financier has to be
treated as the “owner”. The guiding factor is that who was in
possession of the offending vehicle at the time of accident. The
respondent No. 5 has pleaded that since the financier had taken the

custody of the offending vehicle after the accident, therefore, the
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appellant should be treated as the “owner”. In paragraph 24 of his
written statement, respondent No. 5 — Tulsiram had taken the

following stand:-

“24. Jg b, Iad F9 e UF H I T
ATAR & Uil /3Fdadh HHidh 2 98- BHlb TH.UL
07 UAU. 5548 2dex HI HIfeld T Toid & difd
ueff & U Pis 2dex Hedr fadie W B T8 g
IFT IR BT IFMAGH FHIG 5 Hiewl BrI- gRI
qIEes W & w9 H Tl Ud 99 <Irarerd aifersR
SA L M AEd b gul | Ui fhar W e
ST Fad FHET SXAdS Yol H UKgd dx Y
T B 39 R it / 3FIded HHG—2 Iad T8+
HT W T8 g safe” SO fawg @i W
qEHRYT IO~ T8l BT ' A Uil /eMde®
BHIH—2 T IIGHIUT IATICH BHIG 3 T 4 T A
JhR I Blg &fayfe] R UTd B BT SMBRI 2l
g It d3 afiyfd &1 @ g9ar it g @ d8
G d BHIG—5 ARl UUS ARSI BRI HFE!
CARA

12.  Thus, it is clear that respondent No. 5 has not stated that he was
not in possession of the offending vehicle at the time of accident, but
his contention is that immediately after the accident, the custody of
the vehicle was taken by the financier and, therefore, financier should
be treated as the “owner”. It appears that the Claims Tribunal has also
held the appellant to be the owner of the vehicle because of the fact
that the custody of the vehicle was taken by the appellant after the
accident. However, in absence of any clear pleading by respondent
No. 5 that the tractor was not in his possession at the time of accident,
this Court is of the considered opinion that merely because the
appellant had taken the custody of the vehicle after the accident,

cannot be held to be crucial for holding that the appellant was the
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owner of the offending vehicle. Further respondent No. 4 who was
driving the tractor, is the son of respondent No. 5, who is the
registered owner of the tractor. Accordingly, it is held that as the
registered owner / respondent No. 5 / Tulsiram was in possession of
the offending vehicle at the time of accident, therefore, the appeal
filed by the appellant is allowed. It is directed that since the
respondent No. 5 was the registered owner and was in possession of
the offending tractor at the time of accident, therefore, he is liable to
pay jointly and severally with respondent No. 4 — Uday Kumar @
Kallu. The appellant is, accordingly, exonerated from liability.

13. So far as the quantum of compensation is concerned, the
Claims Tribunal on the basis of the pay slip of the deceased Ex. P-7
has come to the conclusion that the monthly salary of the deceased
was Rs.21,689/- and after the deductions, he was getting the salary of
Rs.11,263/-. This Court is of the considered opinion that only
mandatory deductions can be taken into consideration while assessing
the net income of the deceased. The salary slip of the deceased is Ex.
P-7. According to which, the gross monthly salary of the deceased
was Rs.21,689/- whereas Rs.5,000/- was being deducted towards
GPF, Rs.5,000/- was being deducted towards GPF advance, Rs.175/-
was being deducted towards professional tax, Rs.4/- was being
deducted towards water charges, Rs.30/- was being deducted towards
CGEIS and Rs.217/- was being deducted towards license fees. The

amount deducted for GPF and amount deducted for GPF advance
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cannot be said to be deductions for the purpose of calculating the
income of the deceased. This Court is of the considered opinion that
further amount of Rs.217/-, which was deducted towards license fees,
can also not said to be a mandatory deduction under the law. Thus,
the amount of Rs.175/-, amount of Rs.4/- and amount of Rs.30/-
under the heads of professional tax, water charges and CGEIS can be
taken into consideration for assessing the deductions. Thus, this Court
is of the considered opinion that the only amount of Rs.209/- is liable
to be deducted from the monthly salary of the deceased and thus, the
monthly salary of the deceased is assessed at Rs.21,480/- instead of
Rs.11263/- as assessed by the Claims Tribunal. The deceased was 57
years of age. Thus, the multiplier of 9 would apply. Accordingly, the

claimants are entitled for the following amount:-

1 Monthly income of the deceased Rs.21,480/-

2 Yearly income of the deceased - 21480x12 Rs.2,57,760/-
3 Personal expenses 1/31

4  Loss of yearly income / dependency Rs.1,71,840/-
5 Multiplier 9

6 Loss of income Rs.15,46,560/-
7  Future prospects 15% Rs.2,31,984/-
8 Loss of estate Rs.15000/-

9 Loss of consortium Rs.40,000/-

10 Funeral expenses Rs.15,000/-

Total 18,48,544/-

14. The enhanced amount shall carry interest of 6% from the date
of filing of the claim petition.

15. With aforesaid modification, the award dated 12.08.2008
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passed by the fourth Additional Motor Accident Claims Tribunal,
Gwalior in Claim Case No.78/2006, is hereby affirmed and the
respondents No. 4 and 5 namely Uday Kumar @ Kallu and Tulsiram
Gurjar S/o Maharban Singh Gurjar, are held jointly and severally
liable to pay the compensation amount. The appellant Mahindra &
Mahindra Finance Services Limited is exonerated.

16. M.A. No. 1097/2008 and M.A. No. 1289/2008 succeed and are

hereby allowed.
(G.S. Ahluwalia)
Judge
Abhi
ABHISHEK
CHATURVEDI
2019.03.06
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