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JUDGMENT

(29/08/2019)
This First Appeal under Section 96 of CPC has been filed against
the judgment and decree dated 26.3.2002 passed by 8" Additional
District Judge, Gwalior in Civil Suit No.61-A/1995 by which a decree of

specific performance of contract has been passed in favour of the
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respondents.

2. In view of the controversy involved in the present case, it is not
necessary to consider the facts of the case in detail. Suffice it to say that
the respondents had filed a suit for specific performance of contract
pleading inter alia that the defendant/appellant had executed an
agreement to sell in favour of the respondents/plaintiffs in respect of a
house for a consideration amount of Rs.2,25,000/-. At the time of
agreement, an amount of Rs.1,00,000/- was given by way of advance
and it was decided that the sale deed would be executed after the
payment of the remaining amount. The respondents/plaintiffs were ready
and willing to perform their part of contract, but the appellant/defendant
has failed to do so and, accordingly, the suit was filed.

3. From the proceedings of the Trial Court, it appears that on
19.9.1996, the following order was passed:-

"19.9.96
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4. Thereafter, on 11.2.1997, 11.4.1997, 21.4.1997, 5.7.1997,
13.11.1997 and 16.10.1998 following orders were passed:
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5. From the plain reading of the above mentioned order sheets, it is
clear that the defendant/appellant had admitted that an agreement to sell
was executed and the defendant/appellant is ready to execute the sale
deed in favour of the plaintiffs and the plaintiffs had also agreed that
they are ready and willing to execute the sale deed after making payment
of the consideration amount. It is clear from the order sheet dated
19.9.1996 no dispute was raised by the appellant/defendant with regard
to the averment that an amount of Rs.1,00,000/- was paid at the time of
agreement to sell. Thus it is clear that on 19.9.1996 the
defendant/appellant had admitted the claim of the plaintiffs/respondents
and similarly the plaintiffs/respondents had also agreed to perform their
part of contract but later on it appears that the plaintiffs/respondents
failed to perform their part of contract and the sale deed could not be
executed and ultimately by order dated 16.10.1998, the Trial Court
proceeded further with the suit and issues were framed. Although in
view of the statement made by the parties on 19.9.1996, the Trial Court
could have directed the parties to file an application for drawing a

compromise decree but it appears that the Trial Court in its wisdom had
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decided not to pass a compromise decree and granted at least two years
time to the plaintiffs/respondents to perform their part of contract,
however, the plaintiffs could not perform their part of contract. Under
these circumstances, this Court is of the considered opinion that in view
of the admission made by the defendant/appellant on 19.9.1996 it is held
that an agreement to sell was executed by the defendant/appellant in
favour of the respondents/plaintiffs. It was agreed by the
appellant/defendant to sell the house for a consideration amount of
Rs.2,25,000/- and an amount of Rs.1,00,000/- was given by the
respondents/plaintiffs by way of advance money. However, it is also
clear that in spite of grant of opportunity of two years, the
plaintiffs/respondents also could not perform their part of contract and
failed to deposit the remaining agreed amount and thus the sale deed
could not be executed. Under these circumstances, not only the
execution of agreement to sell has been admitted by the
defendant/appellant but at the same time, the plaintiffs had also failed to
get the sale deed executed which is indicative of the fact that the
plaintiffs were not ready and willing to perform their part of contract.
6. The Supreme Court in the case of Jawahar Lal Wadhwa & Anr.
vs. Haripada Chakroberty reported in (1989) 1 SCC 76 has held as
under:-

“4, ..........The decision, however, nowhere lays

down that where one party to a contract repudiates

the contract, the other party to the contract who

claims specific performance of the contract is
absolved from his obligation to show that he was
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ready and willing to perform the contract. Mr
Bhandare’s argument really is to the effect that the
respondent wrongly repudiated the contract by his
said letter dated 16-1-1976, before all the mutual
obligations under the contract had been carried
out, that is to say, he committed an anticipatory
breach of the contract and in view of this,
Appellant 1 was absolved from carrying out his
remaining obligations under the contract and could
claim specific performance of the same even
though he failed to carry out his remaining
obligations under the contract and might have
failed to show his readiness and willingness to
perform the contract. In our view, this argument
cannot be accepted. It is settled in law that where a
party to a contract commits an anticipatory breach
of the contract, the other party to the contract may
treat the breach as putting an end to the contract
and sue for damages, but in that event he cannot
ask for specific performance. The other option
open to the other party, namely, the aggrieved
party, is that he may choose to keep the contract
alive till the time for performance and claim
specific performance but, in that event, he cannot
claim specific performance of the contract unless
he shows his readiness and willingness to perform
the contract. The decision of this Court in
International Contractors Ltd. v. Prasanta Kumar
Sur, properly analysed, only lays down that in
certain circumstances it is not necessary for the
party complaining of an anticipatory breach of
contract by the other party to offer to perform his
remaining obligations under the contract in order
to show his readiness and willingness to perform
the contract and claim specified performance of
the said contract. Mr Bhandare also referred to the
decision of the Andhra Pradesh High Court in
Makineni Nagayya v. Makineni Bapamma. We do
not consider it necessary to refer to this decision as
it does not carry the case of the appellants any
further. The ratio of the said decision in no way
runs counter to the said position in law set out
above.

The Supreme Court in the case of Kamal Kumar vs. Premlata

Joshi & Ors. reported in (2019) 3 SCC 704 has held as under:-
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7. It is a settled principle of law that the grant
of relief of specific performance is a discretionary
and equitable relief. The material questions, which
are required to be gone into for grant of the relief
of specific performance, are:

7.1  First, whether there exists a valid and
concluded contract between the parties for
sale/purchase of the suit property.

7.2 Second, whether the plaintiff has been ready
and willing to perform his part of contract and
whether he is still ready and willing to perform his
part as mentioned in the contract.

7.3  Third, whether the plaintiff has, in fact,
performed his part of the contract and, if so, how
and to what extent and in what manner he has
performed and whether such performance was in
conformity with the terms of the contract.

7.4  Fourth, whether it will be equitable to grant
the relief of specific performance to the plaintiff
against the defendant in relation to suit property or
it will cause any kind of hardship to the defendant
and, if so, how and in what manner and the extent
if such relief is eventually granted to the plaintiff;
7.5 Lastly, whether the plaintiff is entitled for
grant of any other alternative relief, namely,
refund of earnest money, etc. and, if so, on what
grounds.

7. The Supreme Court in the case of Bal Krishna & Anr. vs.
Bhagwan Das (dead) by Lrs. & Ors. reported in (2008) 12 SCC 145
has held as under:-

13. Section 16 of the Specific Relief Act, 1963
(hereinafter referred to as “the Act”) corresponds
with Section 24 of the old Act of 1877 which lays
down that the person seeking specific performance
of the contract, must file a suit wherein he must
allege and prove that he has performed or has been
ready and willing to perform the essential terms of
the contract, which are to be performed by him.
The specific performance of the contract cannot be
enforced in favour of the person who fails to aver
and prove his readiness and willingness to perform
essential terms of the contract. Explanation (i7) to
clause (¢) of Section 16 further makes it clear that
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the plaintiff must aver performance of, or
readiness and willingness to perform, the contract
according to its true construction. The compliance
with the requirement of Section 16(c¢) is mandatory
and in the absence of proof of the same that the
plaintiff has been ready and willing to perform his
part of the contract suit cannot succeed. The first
requirement is that he must aver in plaint and
thereafter prove those averments made in the
plaint. The plaintiff’s readiness and willingness
must be in accordance with the terms of the
agreement. The readiness and willingness of the
plaintiff to perform the essential part of the
contract would be required to be demonstrated by
him from the institution of the suit till it is
culminated into decree of the court.

14. It is also settled by various decisions of this
Court that by virtue of Section 20 of the Act, the
relief for specific performance lies in the
discretion of the court and the court is not bound
to grant such relief merely because it is lawful to
do so. The exercise of the discretion to order
specific performance would require the court to
satisfy itself that the circumstances are such that it
is equitable to grant decree for specific
performance of the contract. While exercising the
discretion, the court would take into consideration
the circumstances of the case, the conduct of
parties, and their respective interests under the
contract. No specific performance of a contract,
though 1t 1s not wvitiated by fraud or
misrepresentation, can be granted if it would give
an unfair advantage to the plaintiff and where the
performance of the contract would involve some
hardship on the defendant, which he did not
foresee. In other words, the court’s discretion to
grant specific performance is not exercised if the
contract is not equal and fair, although the contract
is not void.

8. Thus it is clear that the plaintiff has failed to prove his readiness
and willingness, therefore he is not entitled for discretionary decree of
specific performance of contract. However, in the present case, in view

of the admission made by the defendant before the Trial Court on
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19.9.1996 it is clear that an amount of Rs.1,00,000/- was paid by the
plaintiffs/respondents.

0. Now the next question for consideration is that whether the
respondents are entitled for refund of Rs.1,00,000/- paid by them or not?
10. It is submitted by the counsel for the appellant that as per the
plaint averments an amount of Rs.1,00,000/- was given by the plaintiffs
jointly to the defendant, however, later on the plaintiff No.l took a
somersault.

11. Premnarayan (PW-1) has stated that an amount of Rs.1,00,000/-
was given by him. It is submitted that after the evidence of the parties
was over, the plaintiffs filed an application under Order 1 Rule 10 of
CPC and by order dated 5.3.2002 it was held by the Trial Court that the
said application shall be decided at the time of final hearing.

12. It is submitted that by the impugned judgment and decree, the
Trial Court has allowed the application filed under Order 1 Rule 10 of
CPC and has held that since the plaintiff No.2 has given up his claim,
therefore, the defendant shall execute the sale deed in favour of plaintiff
No.l only. It is submitted by the counsel for the appellant that an
application under Order 1 Rule 10 of CPC was not filed by the appellant
because the said application was neither signed by the plaintiff No.2 nor
the said application was supported by an affidavit of the plaintiff No.2. It
is further submitted that the Trial Court has wrongly held that the
submissions made by the counsel for the plaintiffs is sufficient to hold

that the plaintiff No.2 has entered into a compromise with the plaintiff
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No.1 and, therefore, now the plaintiff No.2 has no connection with the
present suit.

13.  The counsel for the respondents submitted that an application
under Order 1 Rule 10 of CPC was filed by the plaintiffs and once the
plaintiff No.2 had given up his claim in favour of the plaintiff No.1, then
it cannot be said that the judgment and decree passed by the Trial Court
in favour of the plaintiff No.1 is bad.

14. Heard the learned counsel for the parties.

15. The relevant observation made by the Trial Court with regard to
the application filed by the plaintiffs under Order 1 Rule 10 reads as

under:-

[ 39 JHNUT H drd] UHARMIT & OB A TUh
IEEYS 9 dad A fhar W B b S|
qe] PHD 2 WIGAIIR I § dad a4 §3T ©
b argever & T8 Ufdardl @I 7 g=RIRT Th
IRg ®UY dral BHIG 1 YTARII gRT & T 3R
e IR 9 dis U9 A8l fear o IR 98
q15 fe@gradl sgaadl § | Ao g & ded
IHD Ul BRI & ol Ayl TR 91T BHID
1 UHEIRTIOT @I BRfT 3R ¥ QMYUR W Udh 3Mdad
9 d1ad Uer fhar war o {6 e 9erach IR0 &l
IH deUd I BH HR oA O | g o e
# oy T emdeT &1 faRg ufarel gRT 39 YR
R fHar w1 g & ardy YradeRer & 9gdfa &
9T ST&T A d1eum W B T8 fhAT ST AT |
dfed o9 gl _ardror @t avw d v &
sifirarge _grer dvdt @t wr vél 8 siv oae
frirye 7 siga—=+9a &1 39 919 Yfc @t 8
f& aIdhor @ #7eq il 31ga= g3l &, SHD
TR _JISt HIqddI?RT &1 319 GHRv & @blg
Wge T8l ¥v8 g7 8 O Rerfa | gg yrm S
g b are] WadeRT &) RS W §9 9199 FEAfd
& R B P g "odlo—1 & dgd AH G-Iy
Il UHARMEE gRT & & T off 3R a8 89
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T H Ul IR BN JREHR & | 3T T”
fauifa fear Sar § f&6 ) sHe 1 AR
g Yodlo—1 & T8 AT IHIAT AR Ufcrardl
BT 3T PRD AU HBM BT AeIgud gofad
PRIHR a4 &1 Rad oy urd &A@l
ARTHRY 2 |

16.  Application under Order 1 Rule 10 of CPC filed by the plaintiffs

reads as under:-

T T O & 31SH TR 1T T, Ta1feraR
YHROT BHIB 61—T /95 S0410

YR ————aTal
CRIE
Ma———gfaaral
grdT UF IRId IMeY | w10 ggufed ORT 151
ArodtodT0
AT S,

arEl AR B AR W A U3 9 TR UK oi—

1— Ig fb, I<) YR 4 Wddl gRT fAdax gfdarfet &
g are ar <fder & faRre ure™ &g <mar e fasar ar 2 |

2— gg fb, ardl UHEREY gRT gad AR 2—10-92 &
aeyd W, gfdarfesl @l UeHd ™9 9 1,00,000 /— HUT B IISTIAT
AT & gHI |A TareE bl g ol RTHH Wadl gRT Bl Ul
M BT T8I T T, VAT a1l UHARIIOT gIRT 399 HF H T Pl
TAT | A WA BT AW 9l YAAREY R R REER 8N &
BRI F SofdT fSIT AT o7 IIEHTOT BT IR A Uh o1 AIWh 8, darel
YHARTIOT UG 9Tl & Hed Jad 3T Bl foIargdl 28—3—2001 I THeT
TaEE g & rad wadl gRT WieRr e & wwadEs o
YHARIIY §RT 81 1,00,000 / — W0 AT AT T 99T U1 d1d] B0—2
gRT B U1 81 e a1 Ul [RA § Wadl & AW 918 & AN o
IR HRONT A B a1 ST AT B ST BT MY a1 S =1 <O
T BT | 3R 9Tact U0 H P A & govcs el @ & | §9 IR
H & WAl YBRO § Dhs ShUd I AIIS WIHR 8 & 2 | AT R
H A WTact BT 99 I H W B B I BT ARy AT S |
AT BT |

3t WA U3 yRgd PR fded B P, urRFEr uF Wer e
SR aTeT BHID 2 IIad] &l A &1d § F HH by S &7 ey faar
M9 | degg aral YAARRIV e v 2 |

gfa fadi® 5—3—2002
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17.  This application was also supported by an agreement purportedly
executed by the plaintiff No.2 in favour of plaintiff No.1. It appears that
neither the application filed under Order 1 Rule 10 of CPC was
supported by an affidavit of any of the plaintiff specifically the plaintiff
No.2 nor any evidence was recorded by the Trial Court to find out that
any such agreement was executed by the plaintiff No.2 in favour of the
plaintiff No.l or not. The only reason given by the Trial Court for
accepting the application under Order 1 Rule 10 of CPC was that since
both the plaintiffs are being represented by a common lawyer and as the
counsel for the plaintiffs has submitted that an agreement has been
executed by the plaintiff No.2 in favour of the plaintiff No.1, therefore, it
is proved that now the plaintiff No.2 has no concern with the present
suit, although no direction was given to delete the plaintiff No.2.

18.  The only question which requires consideration is that whether the
Trial Court was right in holding that since the counsel has approved that
an agreement has been executed between the plaintiff No.1 and plaintiff
No.2, therefore, it is proved that the plaintiff No.2 has given up his rights
in favour of the plaintiff No.1.

19. Considered the findings/observations made by the Trial Court.

20. The advocates appearing on behalf of the litigants have to act on

the instructions of litigants and if they want to become a witness on
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behalf of any litigating party in the civil suit or any other proceedings,
then they are not entitled to appear as a counsel and they have to
withdraw their Vakalatnama. A counsel cannot be treated as a witness on
behalf of his client. The Trial Court by holding that since the counsel for
the plaintifts has stated that the plaintiffs have entered into an
agreement, therefore, it is proved that the plaintiff No.2 has given up his
case in favour of the plaintiff No.l is contrary to law. The application
under Order 1 Rule 10 of CPC was not signed by any of the plaintiffs
nor any affidavit was filed along with the said application. The
application was signed by the counsel for the plaintiffs only. If the Trial
Court was of the view that the statement/submission made by the
counsel for the plaintiffs is to be accepted as a statement by a witness,
then first of all, it should have directed the counsel for the plaintiffs to
withdraw his Vakalatnama and thereafter to get his evidence recorded as
a witness by giving an opportunity of cross-examination to the
defendant/appellant. The Advocate is an agent of the party. His acts and
statements should always be within the limits of the authority given to
him and the same can be treated as acts and statements of the principal
i.e. the party who has engaged. If an Advocate insist that whatever
statement he is making on behalf of his client should be accepted as a
gospel truth, then it amounts to commercialization of legal profession
and same has to be deprecated.

21. The Supreme Court in the case of Himalayan Coop. Group

Housing Society vs. Balwan Singh & Ors. reported in (2015) 7 SCC
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373 has held as under:-

22. Apart from the above, in our view lawyers are
perceived to be their client’s agents. The law of
agency may not strictly apply to the client-lawyer’s
relationship as lawyers or agents, lawyers have
certain authority and certain duties. Because
lawyers are also fiduciaries, their duties will
sometimes be more demanding than those imposed
on other agents. The authority-agency status
affords the lawyers to act for the client on the
subject-matter of the retainer. One of the most
basic principles of the lawyer-client relationship is
that lawyers owe fiduciary duties to their clients.
As part of those duties, lawyers assume all the
traditional duties that agents owe to their
principals and, thus, have to respect the client’s
autonomy to make decisions at a minimum, as to
the objectives of the representation. Thus,
according to generally accepted notions of
professional responsibility, lawyers should follow
the client’s instructions rather than substitute their
judgment for that of the client. The law is now
well settled that a lawyer must be specifically
authorised to settle and compromise a claim, that
merely on the basis of his employment he has no
implied or ostensible authority to bind his client to
a compromise/settlement. To put it alternatively
that a lawyer by virtue of retention, has the
authority to choose the means for achieving the
client’s legal goal, while the client has the right to
decide on what the goal will be. If the decision in
question falls within those that clearly belong to
the client, the lawyer’s conduct in failing to
consult the client or in making the decision for the
client, is more likely to constitute ineffective
assistance of counsel.

XXX

24. The Preamble makes it imperative that an
advocate has to conduct himself and his duties in
an extremely responsible manner. They must bear
in mind that what may be appropriate and lawful
for a person who is not a member of the Bar, or
for a member of the Bar in his non-professional
capacity, may be improper for an advocate in his
professional capacity.
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25.  Section II of the said Chapter II provides
for duties of an advocate towards his client. Rules
15 and 19 of the BCI Rules, have relevance to the
subject-matter and therefore, they are extracted
below:

“15. It shall be the duty of an advocate
fearlessly to uphold the interests of his
client by all fair and honourable means
without regard to any unpleasant
consequences to himself or any other. He
shall defend a person accused of a crime
regardless of his personal opinion as to the
guilt of the accused, bearing in mind that his
loyalty is to the law which requires that no
man should be convicted without adequate

evidence.
kkk

19. An advocate shall not act on the
instructions of any person other than his
client or his authorised agent.”

26. While Rule 15 mandates that the advocate
must uphold the interest of his clients by fair and
honourable means without regard to any
unpleasant consequences to himself or any other.
Rule 19 prescribes that an advocate shall only act
on the instructions of his client or his authorised
agent. Further, the BCI Rules in Chapter I of the
said Section II provide that the Senior Advocates
in the matter of their practice of the profession of
law mentioned in Section 30 of the 1961 Act
would be subject to certain restrictions. One of
such restrictions contained in clause (cc) reads as
under:

“(cc) A Senior Advocate shall, however,
be free to make concessions or give
undertaking in the course of arguments on
behalf of his clients on instructions from
the junior advocate.”

27. Further, the “Code of Ethics” prescribed by the
Bar Council of India, in recognition of the
evolution in professional and ethical standards
within the legal community, provides for certain
rules which contain canons of conduct and
etiquette which ought to serve as general guide to
the practice and profession. Chapter III of the said
Code provides for an “Advocate’s duty to the
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client”. Rule 26 thereunder mandates that an
“advocate shall not make any compromise or
concession without the proper and specific
instructions of his/her client”. It is pertinent to
notice that an advocate under the Code expressly
includes a group of advocates and a law firm
whose partner or associate acts for the client.

28. Therefore, the BCI Rules make it necessary
that despite the specific legal stream of practice,
seniority at the Bar or designation of an advocate
as a Senior Advocate, the ethical duty and the
professional standards insofar as making
concessions before the Court remain the same. It
is expected of the lawyers to obtain necessary
instructions from the clients or the authorised
agent before making any concession/statement
before the court for and on behalf of the client.
XXX

30. The Privy Council in Sourendra Nath Mitra
v. Tarubala Dasi, has made the following two
observations which hold relevance to the present
discussion: (IA pp. 140-41)

“Two observations may be added. First,
the implied authority of counsel is not an
appendage of office, a dignity added by the
courts to the status of barrister or advocate
at law. It is implied in the interests of the
client, to give the fullest beneficial effect to
his employment of the advocate. Secondly,
the implied authority can always be
countermanded by the express directions of
the client. No advocate has actual authority
to settle a case against the express
instructions of his client. If he considers
such express instructions contrary to the
interests of his client, his remedy is to return

his brief.”

(See: Jamilabai Abdul Kadar v. Shankarlal
Gulabchand and Svenska Handelsbanken v. Indian
Charge Chrome Ltd.)

31. Therefore, it is the solemn duty of an
advocate not to transgress the authority conferred
on him by the client. It is always better to seek
appropriate instructions from the client or his
authorised agent before making any concession
which may, directly or remotely, affect the rightful
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legal right of the client. The advocate represents
the client before the court and conducts
proceedings on behalf of the client. He is the only
link between the court and the client. Therefore his
responsibility is onerous. He is expected to follow
the instructions of his client rather than substitute
his judgment.

32. Generally, admissions of fact made by a
counsel are binding upon their principals as long
as they are unequivocal; where, however, doubt
exists as to a purported admission, the court should
be wary to accept such admissions until and unless
the counsel or the advocate is authorised by his
principal to make such admissions. Furthermore, a
client is not bound by a statement or admission
which he or his lawyer was not authorised to make.
A lawyer generally has no implied or apparent
authority to make an admission or statement which
would directly surrender or conclude the
substantial legal rights of the client unless such an
admission or statement is clearly a proper step in
accomplishing the purpose for which the lawyer
was employed. We hasten to add neither the client
nor the court is bound by the lawyer’s statements
or admissions as to matters of law or legal
conclusions. Thus, according to generally accepted
notions of professional responsibility, lawyers
should follow the client’s instructions rather than
substitute their judgment for that of the client. We
may add that in some cases, lawyers can make
decisions without consulting the client. While in
others, the decision is reserved for the client. It is
often said that the lawyer can make decisions as to
tactics without consulting the client, while the
client has a right to make decisions that can affect
his rights.

22. In the present case, the agreement executed in favour of the
plaintiff No.1 by the plaintiff No.2 thereby giving up his rights, was a
private document of which no judicial notice can be taken by any Court.
The document was required to be proved in accordance with law. It was

not the case of the counsel appearing for the plaintiffs that he was the
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attesting witness of the said agreement. Even otherwise, before making
such a statement, the counsel for the plaintiffs should have withdrawn
his Vakalatnama before appearing as the witness of his client. The
counsel should not try to pressurize the Court by saying that since the
submission is made by him, therefore, it is correct and should be
accepted. Whenever a counsel wants to appear as a witness for his client,
then he must withdraw his Vakalatnama and must appear as a witness
and not as an Advocate registered under the Advocates Act. Under these
circumstances, it was not correct on the part of the counsel for the
plaintiffs to insist that since he is appearing for both the plaintiffs and,
therefore, it should be presumed that the agreement purportedly executed
by the plaintiff No.2 in favour of the plaintiff No.l should be treated as
duly proved under the law. Such an act of the Advocate is nothing but
traveling beyond the authority given by Vakalatnama under Advocates
Act and Bar Council of India Rules. The counsel for the plaintiffs had
not filed any authority letter in his favour to make a statement as a
witness on behalf of the plaintiffs. The statement made by the counsel
for the plaintiffs cannot be treated as an undertaking on their behalf.
Thus this Court is of the considered opinion that the Trial Court has
wrongly held that since the counsel for the plaintiffs had stated that an
agreement has been executed by the plaintiff No.2 in favour of the
plaintiff No.1, therefore, it has to be held that the plaintiff No.2 has
given up his rights in favour of the plaintiff No.l. Under these

circumstances, the Trial Court should have rejected the application filed
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by the plaintiffs under Order 1 Rule 10 of CPC and, accordingly, it is
rejected.

23. It is next contended by the counsel for the appellant that since the
plaintiff Premnarayan (PW-1) has stated that he had paid the entire
advance amount, therefore, it is clear that it was a Benami Transaction,
therefore, no relief can be given.

24.  Considered the submissions.

25. The agreement to sell, Ex.P/1, was executed between plaintiffs
and defendant. Since Premnarayan (PW-1) is also one of the party to the
agreement, therefore, it cannot be held that the agreement, Ex.P/1 was a
benami transaction in toto. At the most, the agreement Ex.P/1 can be said
to have been executed jointly by two persons and thereafter one of them
had decided to leave his claim in favour of another person. Therefore,
the submission made by counsel for appellant is rejected.

26. Since the defendant had admitted the execution of the agreement
to sell and, therefore, it is held that since the plaintiffs by their conduct
have failed to prove their readiness and willingness to perform their part
of contract, therefore, the discretionary decree of specific performance of
contract in favour of the plaintiffs is denied. However, since the payment
of Rs.1,00,000/- by the plaintiffs to the defendant is not disputed as per
the admission mentioned in order dated 19.9.1996, therefore, it is held
that in stead of decree for specific performance of contract, the plaintifts
are entitled for refund of the advance amount paid by them.

27. The counsel for the respondents/plaintiffs has relied upon the
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judgment passed by the Supreme Court in the case of Urvashi Aggarwal
(since deceased) through Lrs. & Anr. vs. Kushagr Ansal (successor in
interest of erstwhile Defendant No.1 Mrs. Suraj Kumari) & Ors.
reported in AIR 2019 SC 1280 in which it has been held as under:

14. The High Court directed a refund of

Rs.70,000/- which was paid by the Plaintiffs to the

Defendants in 1975 with interest at the rate of

24% p.a.. In view of the peculiar facts of this case

in which the Plaintiffs have paid Rs.70,000/- way

back in 1975 and the steep increase in the price of

the property over time, we are of the considered

opinion that the Plaintiffs are entitled to a higher

amount than what was granted by the High Court.

Instead of the refund of Rs.70,000/- with interest

at the rate of 24% p.a., we direct the Defendants to

pay Rs.2,00,00,000/- (Rupees Two Crores) to the

Plaintiffs within a period of eight weeks from

today.
28.  Thus while directing for refund of the advance amount paid by the
plaintiffs, this Court can consider the hike in price of the property.
According to the plaint, the agreement to sell was executed on
2.10.1992. Thus 27 long years have passed. Since the plaintiffs have
failed to perform their part of contract in the light of order dated
19.9.1996, therefore, the entire period of 27 long years cannot be taken
into consideration and this Court has to exclude the period starting from
19.9.1996 to 26.3.2002, i.e., the date on which the decree for specific
performance was passed. The defendant has filed this appeal along with
an application M (C) P. N0.990/2002 which was an application for stay
and, accordingly, by order dated 15.5.2002, this Court had directed the

parties to maintain the status quo as existed on the said date. Thus it is
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clear that it is the appellant, who had obtained stay order from this
Court.
29.  The Supreme Court in the case of Style (Dress Land) vs. Union
Territory, Chandigarh & Anr. reported in (1999) 7 SCC 89 has held as
under:-

15. Regarding awarding of the interest by the
High Court for the period of stay it is argued that
as in Sahib Singh case no such direction was
issued, the appellants could not be burdened with
the liability of paying the interest and that at the
rate of 18% per annum it was excessive and
exorbitant. It is a settled principle of law that as
and when a party applies and obtains a stay from
the court of law, it is always at the risk and
responsibility of the party applying. Mere passing
of an order of stay cannot be presumed to be the
conferment of any additional right upon the
litigating party. This Court in Shree Chamundi
Mopeds Ltd. v. Church of South India Trust Assn.
held that the said portion of order by the Court
means only that such order would not be operative
from the date of its passing. The order would not
mean that the order stayed had been wiped out
from existence. The order of stay granted pending
disposal of a case comes to an end with the
dismissal of a substantive proceeding and it is the
duty of the court in such cases to put the parties in
the same position they would have been but for the
interim orders of the court. Again in Kanoria
Chemicals and Industries Ltd. v. U.P. SEB the
Court held that the grant of stay had not the effect
of relieving the litigants of their obligation to pay
late payment with interest on the amount withheld
by them when the writ petition was dismissed
ultimately. Holding otherwise would be against
public policy and the interests of justice. In
Kashyap Zip Industries v. Union of India interest
was awarded to the Revenue for the duration of
stay under the Court’s order, since the petitioners
therein were found to have the benefit of keeping
back the payment of duty under orders of the
Court.
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16. The High Court was, therefore, not wrong in
directing the payment of interest on the amount of
arrears of rent for the period when the stay order
was obtained till the period the writ petitions were
dismissed. We, however, feel that awarding of
interest @ 18% per annum from the aforesaid
period was on the excessive side. The respondent
authority could not be equated with private
commercial institutions and conferred with an
amount of compensation in the form of interest
which, in the judicial parlance, may amount to
penalty, despite the fact that the persons found to
have jeopardised the process of law were rightly
held liable to compensate the respondent authority
by way of interest. In our opinion 15% per annum
interest for the aforesaid period would have been
just and proper. We, however, agree with the
findings of the High Court that the respondents are
free to charge appropriate interest on the amount of
arrears of rent between 1-3-1992 to the date when
the stay orders were passed by the High Court. We
are sure that in determining such rate of interest
the respondent authority would act fairly and
justly.

30. Thus it is held that since the stay was granted on the application
filed by the appellant and no vested right was created in favour of the
appellant by virtue of the interim order, therefore, for the purposes of
ascertaining the reasonable amount, the period of 17 long years i.e.
period of pendency of this appeal, has to be taken into consideration.
Thus since the agreement to sell was executed in the year 1992 and after
taking four years into consideration i.e. up to 1996 and 17 years after the
judgment and decree was passed by the Trial Court, it is held that while
assessing the reasonable amount, this Court has to consider the hike in
price of the property during these 21 long years.

31. Under these circumstances, this Court is of the considered opinion
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that since the property in dispute is a three storey residential house,
therefore, an amount of Rs.50,000/- for every year can be taken as hike
in price. Since 21 years have passed therefore, the defendant is directed
to refund Rs.10,50,000/- + 1,00,000/- (which was paid by way of
advance) within a period of three months from today. The delayed
payment shall carry the further interest (@ Rs.6% per annum.

32.  With aforesaid modifications, the judgment and decree dated
26.3.2002 passed by 8" Additional District Judge, Gwalior in Civil Suit
No.61-A/1995 is hereby confirmed. Accordingly, the decree in the
following terms is passed:

“(1) The prayer for specific performance of
contract filed by the plaintiffs stands dismissed.

(i1) The defendant shall pay Rs.11,50,000/- to
the plaintiffs within a period of three months
failing which the delayed payment shall carry the
interest @ 6% per annum from the date of expiry
of three months from today.

(111) The defendant shall also bear the expenses
of this appeal. Advocates fee shall be payable if
certified.”

33.  With aforesaid modification, the appeal filed by the appellant is
hereby disposed of.

34. The decree be drawn accordingly.

(G.S. AHLUWALIA)
Judge
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