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(Note : An asterisk (*) denotes Note number)

Arbitration and Conciliation Act (26 of 1996), Section 9 & 11 — Lease
Agreement — Held — Lease agreement will supersede the subsequent so called
possession document — All subsequent applications are liable to be filed
under the lease agreement under which application u/S 9 was initially filed —
Arbitrator is liable to be appointed under the arbitration agreement.
[Carnival Films Entertainment Pvt. Ltd. Vs. M/s. MP Entertainment and
Developers Pvt. Ltd.] ...139

AT 31N Yeiz eI (1996 HT 26), €17 9 T 11 — YGCT PRIV —
afafetRa — dcer SR ywardad! qurefia sl & TEEd TR i
FAT — wt Earqad] AATT YTl PR B Jad U B o @ A @
o siaefa aIRY § aRT 9 @& Javid SMAs UIgd far AT o — Heawey,
AR R @ diid Fgad & oM @ arg 21 (erffara ey
gexe e Ul for. fa. 7. gn. . gexd = uvs s@aud ur. for) ...139

Arbitration and Conciliation Act (26 of 1996), Sections 9, 11 & 42
—Territorial Jurisdiction — Held — The so—called possession document is
neither a notarized nor a stamped document, such document cannot be
considered u/S 11 of the Act for initiation of arbitration proceeding — Division
Bench rightly ignored the subsequent proceedings initiated by
non-applicant under the so— called possession document and held that
proceeding initiated u/S 9 are the first proceedings initiated under the lease
agreement and therefore application u/S 11(5) is maintainable — Arbitrator is
liable to be appointed u/S 11(6) of the Act under the lease agreement carrying
arbitration clause — Arbitrator appointed — Matter disposed. [Carnival
Films Entertainment Pvt. Ltd. Vs. M/s. MP Entertainment and Developers
Pvt. Ltd.] ...139

AT 3IX YoIg AT (1996 HT 26), &TRIV 9, 11 T 42 — &
feraiiRar — ffEiRa — aTSi¥d deol BT gxAEdS 9 dl Aledad @ 3R T
B o EIfid S 2, V8 TEAS Bl ATdIH SRIArE] 3RT & & forg
AfSf=w Y aRT 11 @ 3iata faar o T foran <1 9ear — @s =madie A
TAATHIIT Peol & SXAMES d AAd IFAEDH §RT ARA Y I3 gLATqAd!
srRiqRaY & SR vy A IFe@r fpar g a8 afifEiRa fear fb arr o &
WA IRA &I T HAAIRAT Ucel SRR & Adiid MRHA Bl T3 YA
Hrfarfaal € siv safay arr 11(5) @ iavfa mdes divefiy @ — A=Re,
AR W' dldl Ucel HIR & el Iff=s &1 a1 11(6) @ siavia Fygaa
fad 9 =?q A @ — weae gad fear - wwren PRiga | (erfara
ey grexe < U1, for. fa. %, ga.di. gexe =< yvs swaud ur. fer) ...139

Arms Act (54 0f 1959), Section 25(1B)(b) — Independent Witness — Held
— As per prosecution case, a sword was seized from possession of accused —
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Independent witness has not supported the prosecution case regarding
seizure of sword — Accused rightly acquitted of the charge. [Premchand Vs.
State of ML.P.] ...*14

3rger Sfefaq (1959 &1 54) &1 25(1B)b) — wE@dd wEt —
AFEIRT — R[S U0 & JFAR, JARYFd & Heol A b dAdR ST Bl
g off — ¥ el 7 TadR @) Sl @ Aeg # AP UHT BT gHefT
T8l fear — e &1 AIRIY 4 Sfaa wu 9 <rwad fear 1 | (Yaes fa. 9.
) ... %14

Bhumi Vikas Rules, M.P,, 2012, Rule 23 & 25 — Applicability — Held —
Rule 23 deals with duration of sanction under which sanction once accorded
shall remain valid upto 3 years — It has nothing to do with building
permission. [A and A Real Estate Pvt. Ltd. Vs. State of M.P.] ... 78

g Aer (99, 7.9., 2012, (9% 23 T 25 — gIiogar — sifafEiRa —
9 23 Ao 3 Iafr @ W @ s siavid ¢ aR €1 918 wod) 3 9 a@
faftr=1 @+ — gu@T i arg=r @ $Ig A9 <1 79 21 (T uvs v Raa
geee urT. for. fa. 7.9 3row) ...78

Building and Other Construction Workers' (Regulation of Employment
and Conditions of Service) Act (27 of 1996), Sections 39, 46,47, 48, 50, 54 & 55
and Building and Other Construction Workers (Regulation of Employment and
Conditions of Service) Rules, M.P.,, 2002, Rule 49 & 210 — Cognizance of
Offence — Limitation — Held — Mere order of forwarding of notice does not
mean that Labour Commissioner had knowledge about the incident on same
day — There is no evidence that the notice was received on the same day by
Labour Commissioner — Notice was issued on 24.05.12 and complaint was
filed on 05.06.12 — Complaint was within limitation — Revision dismissed.
[Rajesh Agrawal Vs. State of M.P.] ...166

Hq+ Uq 3= a1 S e (fFratorT fafasT va dar ord) sifefaaa
(1996 T 27), €TIRTY 39, 46, 47, 48, 50, 54 T 55 VT Hq+ Uq 3= G407 HHBIV
(FrarorT fafagwer va dar o1d) (99, 9.9, 2002, (797 49 T 210 — 37URTET BT
T — TR — ARIETRE — T3 AT B TV JRY BT ARIRT TS
&Y 2 f% 59 amgaa &) S A g1 B AFeR) g3 — e SIS aiey E @
o5 s g g1 S a1 AAifew yrw fovam & o — Aifes f&is 24.05.12
BT SR foar a7 o1 3R uRare fAT® 05.06.12 S TSt HIAT TAT AT — URATE
gRART & Siara o — gade @RS | Rroier 3are f3. 9y, =) ...166

Building and Other Construction Workers (Regulation of Employment
and Conditions of Service) Rules, M.P.,, 2002, Rule 49 & 210 — See — Building
and Other Construction Workers' (Regulation of Employment and Conditions
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of Service) Act, 1996, Sections 39, 46, 47, 48, 50, 54 & 55 [Rajesh Agrawal Vs.
State of ML.P.] ...166

9+ Uq 3= Afaivr & (o fafags va dar o1d) (a9, 7.9,
2002, 97 49 G 210 — I@ — 9g7 T = GlVAIor HHBN (FraterT fAfagaT
Uq War Id) S, 1996, ETIRTY 39, 46, 47, 48, 50, 54 T 55 (1T IFTATA fa.
Y. 1Y) ...166

Civil Procedure Code (5 of 1908), Section 80 & 80(2) & Order 7 Rule 11
— Notice — Held — Plaintiff had made a prayer for grant of leave u/S 80(2)
which is still pending — Objection in respect of Section 80 cannot be decided
prior to decision of the pending application u/S 80(2) CPC — Trial Court
directed to consider the objection at appropriate stage. [Abhishek Dubey Vs.
Pyare Lal] ...153

Rifaer ufaar Gfear (1908 &7 5), €177 80 T 80(2) T 3R T 7 97 11 —
Tifew — sififaiRa — ard) = RLY.4. @) a1 80(2) @ 3iafa srgafa ysH fvd
S =g gTeiAT Y off Wl & 39+t wifaa @ — @ifaa smass siaefa T 8o(2) .
¥ & fafega & qd gr1 80 @ Wdy # snay fafafaa 8 fear s wear —
faaRyT <IrITe &1 W usa R ey R faER f6A se g e R fean
ST 2 | ([P ge fa. @R are) ...153

Civil Procedure Code (5 of 1908), Section 108, Order 41 & Order 43
—Order of Remand — Held — Considering the provisions of 0—41, O—43 and
Section 108 CPC, it appears that provisions of O—41 would apply in O—43 also
to the extent where remand is made. [Ramnath Vs. Raghunath Singh] ...102

Rifder gfear afear (1908 &1 5), 1’7 108, 3T 41 T 3R 43 —
gfagyor &7 e er — AfEiRa — RIUE. & See—41, ATQI—43 Yd &IRT 108
@ Iuedl $I faaR A <Id gy, g8 udid eid1 @ & AQe—41 S Suee AR 43
A WY 39 uRwror 9% arg @19 wiet ufodsor fear a8 (e fa. g
i) ...102

Civil Procedure Code (5 of 1908), Section 115 — Revision — Exercise of
Jurisdiction — Held — Impugned order passed by trial Court is perfectly legal
and justified — Earlier order dated 09.03.2021 was apparently illegal though
the same was not challenged by plaintiff but only for the said reason the
impugned order cannot be faulted with — Setting aside the impugned order
on the ground of earlier order not having been challenged would be like
permitting an illegal order to stand which would not be proper exercise of
jurisdiction u/S 115 CPC. [Abbas Vs. Tafajjul] ...148

Rifaer giear dfedr (1908 &7 5). €%T 115 — YA¥I&roT — JfEHIRAar &1
g — fifEiRa — faarRer <marea gRT aiRa snafia smeer gofa: da 9
AAfad @ — qd e f&1$ 09.03.2021 Teq: Ade o7 YUy IW q1€) §IRT
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gArdl 721 91 13 off frg w3 Sad HRYT 9 AU e $I gfad T2 Har
ST ¥dhdl — e fd < er &1 fHedl ¢ gd el & IATIR YR AT fHAT ST
o gAY 121 < 1, fdl srder s &l HRE @A @Y AFANT 7 D [
BT o1 fob RIY.E. Y aRT 115 &) 3w 1Rar &1 Sfra gatr =€) s (ersars

[EASESN ) ...148

Civil Procedure Code (5 of 1908), Section 115 — Revision — Scope &
Jurisdiction — Powers of Court — Discussed and explained. [Abbas Vs.
Tafajjul] ...148

Rifaer gfbar wfear (1908 @1 5). &RT 115 — Y¥1eoT — giftd vq
SiferpIRar — =ararerd &1 eifaaar — fadfaa vd wse foar | (s fa.

dbood) ...148

Civil Procedure Code (5 0f 1908), Order 6 Rule 2(3) & Order 7 Rule 11 —
Expression of Dates and Numbers in Words — Held — Requirement of
expression of dates, sums and numbers into figures as well as in words has
been provided in O—6 R-2(3) CPC, but for want of compliance of this
provision, plaint cannot be rejected under O—7 R—11 CPC - If pleadings are
defective, Court should insist on their being improved and if party does not
comply the said provision, he later on would not be able to take plea of
typographical error in pleadings. [Abhishek Dubey Vs. Pyare Lal] ...153

Rifaer afaar wfear (1908 &7 5), QT 6 37 2(3) T 3R 7 (997 11 —
feied T &S &t erql 4 sifagfaa — afafaaiRa — fe=ie, a1 9 GEsn
DI AP D AT sl A AMAfad & smazasdr Ry E. & Qe 6
2(3) ¥ Sudfera 2, forqg U SUGY & YT & IF9G A, I6-—U7 Ry¥H. &
JATQe 7 PR 11 & siaefa srdigd <181 far s wadar — afe sif¥yaas Ffegof
2, dl AT 372 YUK 8q §odydd be dddl © Yd dfe bR Sad U«
BT UTel -T8] BT & dl 98 916 | ARFaT § <H1 3 Ffe &1 aifvars, 78 o
qrgT | (3PS g4 fa. =R drel) ...153

Civil Procedure Code (5 of 1908), Order 6 Rule 17 — Amendment Stage
of Proceeding — Held — Initially suit was filed for declaration and permanent
injunction, the relief of partition and possession was not claimed, thus
amendment application was moved — When specific pleadings are there in
plaint, such relief can be claimed vide amendment — It does not change the
nature of suit and no new fact is inserted — Application was rightly allowed
because it will avoid multiplicity of litigation and was necessary for proper
adjudication of dispute — Petition dismissed. [Devendra Sadho Vs. Smt.
Pramila Kumar]| ...54

Rifaer af&ar Gfedr (1908 &7 5), 1< 6 47 17 — GoerT — HrAarst
&1 Y H — AR RT — 3MRY A =1vI Ud ¥=A18 AR B dlc YA fHar 1ar
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o, fAWIS Ud dedl & FIAIY BT <14l el fHAT TAT o1, 3[a: FAET ATda
YA T 1 o — w19 arqu 7 fffd sifgas 2, deeq gR1 Saa gAY &1
TaT fhar ST IadT @ — 3% dTe &1 Ta®y yRkdfdd 8 8Id1 vd &I a7 a4
gfase 781 foram a1 — e Sfd ©u 9 woR fHar - o Rife s394 gohaAarei
P IgAdT § 991 W G g9 faarq & Sfaa =mafiia 2q smawas o —
Fifaet @il | (@d== aren fa. sfird) gfiren $aR) ...54

Civil Procedure Code (5 of 1908), Order 6 Rule 17 Proviso —
Amendment — Commencement of Trial — Held — The proviso appended with
provision is not conclusive, mandatory and puts specific bar for allowing the
application after commencement of trial — It is directory and if Court is
satisfied that amendment is necessary for proper adjudication of case and
also to resolve the dispute between parties, same can be allowed. [Devendra
Sadho Vs. Smt. Pramila Kumar] ...54

Rfaer gfdbar wiear (1908 &7 5), MRI 6 (FH 17 GRGDH — GIETT —
fagreor &1 yrew fagr oirer — iffeiRa — Sudy 9 dore s frears,
ATAUS 8] 2 U4 fIaR0T & ARY B & YT AET $l HoR B B4,
fafafdse aoiv ammar @ — I8 e @ @ afe < S @ & gavo
3 Sfaa =mafiaa @ fay 9o vaeRl @ A9 faare & guem @ fog i
TN ATITISD 2, S DI FoX BT o1 THdT 2 | (Fd-% aren fa. sherft gl
BAR) ...54

Civil Procedure Code (5 of 1908), Order 7 Rule 11 — Misjoinder/
Non—Joinder of Party — Held — The defects of non—joinder and misjoinder of
necessary parties cannot be considered for rejection of plaint. [Abhishek
Dubey Vs. Pyare Lal] ...153

Rifader gfar wfear (1908 @71 5), 3RS 7 [FF7 11 — GEBKRI BT
Gaglor,/gagior — AMFEiRT — arqud @R f$d o9 8q, JmawEsd
9HGRI @ JHAIS Ud FaAed & Ffedal w fFar 98 fear s a@arn|
(@fe® g4 4. @R dre) ...153

Civil Procedure Code (5 of 1908), Order 7 Rule 11 — Non—filing of title
Documents — Held — Non—filing of title documents in support of pleas taken in
the plaint, cannot be ground to reject the plaint at the stage of O-7 R-11
CPC. [Abhishek Dubey Vs. Pyare Lal] ...153

Rifaer af&ar Gfedr (1908 &7 5), TSI 7 (7997 11 — 8% & qwdidll &7
g¥qd 7 (a7 arar— sffeiRa — areum A forg 1¢ siffrgaal & waefq 4 o
$ Al &1 UEd A f&Han S, s 7 99 11 RuE. & uHd R areud
@ @RS f&d S &1 e =21 81 Gadr | (31Ne g4 fa. =R are)  ...153

Civil Procedure Code (5 of 1908), Order 7 Rule 11 — Valuation of Suit &
Court Fee—Held — Objection in respect of valuation and payment of court fee
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can be decided only after framing of issue and after recording evidence — Plaintiffs
are neither party nor are bound by sale deed in question, therefore they are
not required to value the suit or to pay ad—valorem Court fee on the basis of sale
consideration mentioned therein. [Abhishek Dubey Vs. Pyare Lal] ...153

Rifaer gfaar wfear (1908 &7 5), 31T 7 (49 11 — qIG BT JATHT T
11Ty B — AffaiRa — Jeaied vd e B @ I & A9 3
Jmufed, oad faarerel @ fRar & gearq @ 9 AfdEs & gearq @
fafi=a &1 o &l @ — AT 9 € ygeR @ 9 € yTrd fasa fade 9
JATEE B, 31d: I1d 1Y 918 JeFid1 HIAT 32Mdl 394 Sfealad fawa ufowa &
TR IR HRTTAR YRTA BT BT H{IAT HRAT ATIAD el © | (Ao d g4
f. @R a1e) ...153

Civil Procedure Code (5 of 1908), Order 7 Rule 11 and Municipal
Corporation Act, M.P. (23 of 1956), Section 401 — Notice — Held — Although
there are some allegations against Municipal Corporation but no relief
against Municipal Corporation has been claimed in the suit — Therefore for
want of notice to Municipal Corporation, plaint cannot be rejected.
[Abhishek Dubey Vs. Pyare Lal] ...153

Rifaer gfear dfear (1908 &7 5), 1R 7 (97 11 Tq TIRYIferads A7
Siferfas, 7.4, (1956 &7 23), €TIRT 401 — e — ffaeiRa — gafy TR e
3 fa%g v AP 2 fog are 4 TR i & fawg feA srgaly &1 <mar
& foar T @ — Ira: TR A Y Aifew @ 3T #, 919 uF SRdIeR 8
o= <im wdar | (3N ® gd 4. =R are) ...153

Civil Procedure Code (5 of 1908), Order 8 Rule 6-Ato G & Order 7 Rule
1 — Substitution of LRS in Counter Claim — Held — After making
substitution/addition in the plaint, there is no need to substitute/add the legal
representatives of plaintiff or defendant or additionally added parties, in the
counter claim also — Parties to the suit are treated parties to the counter claim
also — Revision dismissed. [Mazid Beg (Dead) Thr. Arkey Investment Pvt.
Ltd. Vs. Smt. Subhashini Pandey] cWF12

Rifaer afar wfaar (1908 &7 5), 33?8 (397 6—-A & G T 3191 7 fFF%7

1 — gfagrar @ fAfgs gfafafer &1 gfoeeres — afaffeiRa — qqua §
gfoenus /uRaes @ uearq ufagrar # +f ardY ar yfaard) an sifalRea wu @
sile U vgeRl & fafSe ufafaferay <1 ufoeenfia feu o™ /Siisa @)
ATTTISHAT 81 & — 915 $ USSR yfueEr & H uasR A9 SgI — gasieor
@RS | (\TRE 997 (a&) gRT ARS sa¥ci~< 9T. for. fa. sfisrdy g qros)
¥12

Civil Procedure Code (5 of 1908), Order 21 Rule 23(2) and Limitation
Act (36 of 1963), Article 136 — Execution of Preliminary Decree — Limitation —
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Held — After modification in the decree in second appeal by this Court, it was
the duty of the trial Court to draw the final decree which is yet not done —
Question of limitation does not arise — Executing Court rightly held the
application to be within limitation — Revision dismissed. [Rajdhar Vs. Smt.
Dhokiya] .. *15

Rifaer gidar wfear (1908 &1 5), MR 21 g% 23(2) va yRerar
AT (1963 @7 36), =87 136 — YIKfH [S) BT fgreT — gfeeflar —
afafeiRa — g9 ~mare g fad srfter & fea) & SuiaRer @ uwanq,
faamoT AT &1 I8 dda o & 3ifa fep) dIR R o 3 a2 P S
2 — gRAHET BT T Su—~ T8 Bhar — frsare STy gIRT 3 &1 R
@ Hiar g1 sfaa & sififeiRa fear = — gadaer @l (Rreer A
it sifamam) ...*15

Civil Procedure Code (5 of 1908), Order 38 Rule 5 - Security for
Production of Property — Permissibility — Held — Trial Court itself recorded a
categoric finding that plaintiff has not proved that defendants with intent to
obstruct or delay the execution of decree that may be passed against them,
are attempting to sell their property and only on basis of assumption,
attachment before judgment cannot be directed — Trial Court had no
jurisdiction to direct defendants to furnish solvent surety — Impugned order
set aside — Petition allowed. [Kirti Gupta Vs. Akash Potbhare] ...99

Rifaer afFar Gfedr (1908 &7 5), 1< 38 744 5 — THfed 97 el &
forg gfargfar — srgstgar — siftfeiRa — fa=aRor <aTad 9 w@d wse ey
fhferRaa fear 2 f& ardt A gz wifea =) fear 2 & gfardim st @it 57 @
freg wRa &1 <1 9&dl 8, @ fsarea & 9iffra a1 feifad &1 @ e 4
AU gHfed famd S &1 99 &Y W@ © SN ddd RV & AR WX
fofa—qd ol MR T8 @1 o gadl — fdare e @ arg yfhardRrr
31 e gfefa @9 &1 Fqw <9 &1 afreRar 8 off — smafda amw
IUTET — ATFAHT 7R | (@R 7T fa. smarer uiew) ...99

Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 — Application by
Defendant — Held — Defendant for limited purpose as provision mandates can
move an application under O-39 R—1 CPC —Application preferred by D-2(a)
for temporary injunction under O-39 R-1(a) CPC is maintainable to that
extent. [Ramnath Vs. Raghunath Singh] ...102

Rifaer gfear wfear (1908 &7 5), 19T 39 97 1 7 2 — glaard) gwT
srrde — afifreatRa — ufard) Wiffa yaie 8g shar f6 Sude s Ria dxar
2, U9 & aMQer—39 FRIFI—1 & 3fafa 3mdeT uvgd &R 9ddr & — Ru.4.
@ 3Me¥—39 =M 1(a) @ rava sreemrft @rRer & fay gfaardt . 2(a) g1
U AMd e 39 uRAToT aa uinvfi @ | ([rrTe fa. sgrer Riw) ...102
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Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 — Application by
Plaintiff & Defendant — Held — Matter has been remanded back mainly on
ground that both applications were not heard analogously — One application
was decided on 27.06.22 and another was decided on 13.09.22 — This created
anomalous situation — It is required that both applications ought to be heard
analogously — Petitioner is not prejudiced in any manner, his interest has
been secured in remand order whereby for the time being alienation, transfer

or sale has been injuncted — Petition dismissed. [Ramnath Vs. Raghunath
Singh] ...102

Rifaer gfar Gfedr (1908 &7 5), 31T 39 494 1 T 2 — 1< g glaargh
§IRT 3de — JffEiRa — arTel @1 Y& ©U 9 39 AER ) yfauida fear
T & ST ISl WR g wU A gAars A8 3l g off — U@ g $l
27.06.22 $I fafif¥=a far a1 va gER smdsd &1 13.09.22 &1 fafiR=a fear
1 o1 — g faws uRReafer Yfora wvar @ — g sifea @ 6 <141 srd<al &1
|G wY A GAT SIET MY o1 — Al ol fHd) N ave 9 ufaaa yvmE s1ika
21 g3, SuHT fea yfadwor sieer § YREM fear w2 fad 8 991 @
forg s=RisTvl, gXdiaRel Jal Iy |l &) f&ar ™ @ — arfaar
iRl | (Y fa. g=er f¥E) ...102

Civil Procedure Code (5 of 1908), Order 43 Rule 1 — Order of Remand —
Applicability — Held — Miscellaneous appeal against the order of remand can
only be preferred on substantial question of law. [Ramnath Vs. Raghunath
Singh] ...102

Rifaer af&ar wfear (1908 &7 5), QI 43 [AI7 1 — GIagyor &7 MR 9T
— gglogar — afffaeiRa — gfaduor @ ey & fawg yaivf srfia oae fafer
$ GRAT Y WR YR DI T bl @ | ([T fa. vgmer ¥g) ...102

Civil Services (Classification, Control and Appeal) Rules, M.P., 1966,
Rule 10 — Recovery against Dead Person — Held — Employee died on
02.02.2016 and audit conducted on 22.11.2016 — Since recovery has been
made on ground of causing loss to State Government, which is a minor
penalty under Rule 10, therefore after the death of employee, same cannot be
done —Authorities directed toimmediately release the withheld amount—As
no enquiry was conducted and entire responsibility was put on the shoulder
of dead person, Collector directed to conduct an enquiry to find out the
responsible persons — Petition disposed. [Veena Dhurvey (Smt.) Vs. State of
M.P.| e *22

Rifaer dar (affevor, fraFvr siiv sidiar) s, 7.4, 1966, 799 10 — ga
Fldd & fdwg agel — AffEiRa — 02.02.2016 F1 FHART B I g3 @
22.11.2016 &1 HUAT Garferd @1 718 — Ffe ToT WWHR &1 1 gaH &
TR R Yl I 713 =, 9l 6 199 10 & siqvia va oy 7l 2, 3@ d9ar
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DI Y o YA, Sad el bl ST bl — ITRIGRITT S fFenRa R &1 gra
@ o3 =g FRRa fear @ — gfe sIs sira garfad 781 @) 1% off ua
YUl IR Ja& & 8 WR Sid AT TAT o1, Feldex B Iavar:Al
AfFAl &1 udT o+ & forg siig garfera &3 =g PR fean war — arfaer
frga | (d@om gd (sheh) fa. 9.9, =) 22

Civil Services (Classification, Control and Appeal) Rules, M.P., 1966,
Rule 10 & 16 — Minor Penalty — Departmental Enquiry — Held — When
petitioner replied to the show cause notice, his contention was considered by
the authority and thereafter minor penalty was inflicted — No injury caused
to petitioner while non-holding the departmental inquiry — Petitioner was
rightly punished for his misconduct — Petition dismissed. [Roop Singh
Bhadoriya Vs. M.P. Madhya Kshetra Vidyut Vitaran Co. Ltd.] ...70

Rifaer dar (affavvr, fa=or siv srfier) fa9, 7.4., 1966, I+ 10 T 16
— g TR — gl oirg — sififsEiRa — Si9 A A SRt 9are Aifed &1
Sa19 &, 91 S9e @ WR YIiteR) gRT faar f&an w3 o vd aazan oy
Ra feRIT &) 1 off — faurfia g 7 &1 @ SRE I & dIg afa
IR T2 g3 — AT Bl IFD IR & ferv Ifoa wu ¥ <fosa fear @ —
Jrfaet @i | (wu Ri' weiRan 3. bl 7eg &3 fega faavor . far)  ...70

Civil Services (Classification, Control and Appeal) Rules, M.P., 1966,
Rule 10 & 16 — Minor Penalty — Departmental Enquiry — Requirement —Held —
It is discretion of authority in the given fact situation whether in a case of
minor penalty when employee denies the charges, then departmental
enquiry is required or not — Holding of departmental enquiry is not
automatic and it is not required to be conducted in every case of minor
penalty — However the said discretion is to be exercised reasonably and
objectively and it should not be guided by arbitrariness. [Roop Singh
Bhadoriya Vs. M.P. Madhya Kshetra Vidyut Vitaran Co. Ltd.] ... 70

Rifaer dar (affavvr, fAaor siv srfler) fAa9, 7.49., 1966, I+ 10 T 16
— o1y wRa — 9Ty e — srder — sififEiRa — fad 1A a2 31 uRiRkerfa
H Iz sl &1 faas1iterR @ fd a1 oy wfa & ¢ garvr 4 o9 ddar)
ARIYT A SHR HYdl =, d9 fauni g srifdd @ srear [ — fawrfia s
ST wW@AIferd 81 @ 9T g MRA & UAP YHROT H SUDT aTad Bl
nféra 9 2 — wraife &f¥a faasfer &1 ya gfaayed ik v wu @
far s arfey vd 3@ "9y g1 anielRfa a2 fear siem afee | (wu
RiT w<IRar fa. ga.dl. w7 &5 fagga faarur &. faor) ...70

Civil Services (General Conditions of Service) Rules, M.P, 1961, Rules
6(6) — Disqualification — More than Two Children —Held — As per Rule 6(6), no
candidate shall be eligible for appointment who has more than two living
children, one of whom is on or after 26.01.2001 — Petitioner cannot be treated
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to be eligible for appointment because admittedly two children of petitioner
were born after 26.01.2001 — Petitioner certainly falls in the clutches of this
embargo/impediment— Petitions dismissed. [Sunil Vs. State of M.P.] ...*20

Rifaer Gar (dar 1 arar= o1d) (39, 7.9, 1961, (9397 6(6) — TEqTIT
— gl & e war7 — stafaiRa — a9 6(6) @ rTaR 313+ araeff foraa
3l 9 S1f¥re Sfifaa dam 2. fad 9 @IS U 26.01.2001 &I AT SHD YA
o1 B8l FFrgfa &1 ura 981 81 — I &1 Frgfaa 8g urd 1) a4 o dadi
i Wliepd wu G ATl ST g1 AT BT 69 26.01.2001 & YA g3AT AT —
It Ff¥Ea dk R 39 g /306 & fava amar @ — aifae] @ls | (g
fa. 9.9. 7<9) ... %20

Civil Services (Pension) Rules, M.P. 1976, Rule 9(2)(b) — Retired
Employee — Disciplinary Proceedings — Held — As per prohibitions contained
in Rule 9(2)(b), issuance of charge-sheet cannot be for an event/misconduct
which took place more than 4 years before institution of disciplinary
proceedings — Charge-sheet in present case was issued for an event which
took place 6 years, 4 years and 10-11 years back in respect of P-1, P-2 & P-3
respectively — Charge-sheet is hit by bar contained in Rule 9(2)(b) and is thus
quashed with cost — Petition allowed. [Rakesh Kumar Shrivastava Vs. State
of M.P.] ...85

ffaer |ar (9er) (s, w3 1976, 139 9(2)(b) — Harf~igca aHart —
eI E Hriarear — afafaiRa — = o(2)(b) # siafifea ufenen &
IR, fodl T gcAr1 /3@aR & fav oRIv u= o 91 fear i1 a@dr <t
o srgemaIcH® drRiaifzal GRerd g9 @ 4 ad yd afeq g3 8 — adaH
gHIT H ARIY—9F U g1 & foag S far am o it fs swer: di—1, fi—2
9 fI-3 & G9g # 6 a9, 4 a9 AT 1011 9% Uz wled g3 N — IRIU—u=
e 9(2)(b) # siafifea asi= g1 ywifaa slar @ vd swfav =g «Afza
AfEfea fear - — JfaeT 4R | (e HAR sharkd fa. 1.y, 1) ...85

Civil Services (Pension) Rules, M.P. 1976, Rule 9(2)(b) — Retired
Employee — Disciplinary Proceedings — Held — If a competent authority wants
to issue a charge—sheet against a retired government servant then it has to
satisfy the test laid down in all 3 clauses of Rule 9(2)(b) — Non—satisfaction of
even a single clause would vitiate the initiation/conduction of inquiry against
him. [Rakesh Kumar Shrivastava Vs. State of M.P.] ...85

ffaer |ar (4er) a9, 9.9, 1976, (777 9(2)(b) — Harfigca aHarT —
TS Hrdarear — AfitEiRa — afe e gaq gt fad
AN DI A9P & fIwg IRIY 93 SN 1 arsdl @ dl 349
9(2)(b) & w+fi 3 Wl # yfauifad Th&vT BT I HIAT BHM — Y W TS BT
A 7 BT U fawg o4 ARY / Garferd fad §F &1 gfid dm | (Rre
HAR aredd fa. 7.9, 313) ...85
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Companies Act (1 of 1956), Section 446(2) — See — Recovery of Debts
Due to Banks and Financial Institutions Act, 1993, Sections 17, 18 & 34 [Anil
Kumar Khandelwal Vs. Lakhani Foot Care Pvt. Ltd.] (DB)...*3

HHgH ST (1956 BT 1), €T 446(2) — <@ — d&1 3% fadg
el sl Teq FOT ayel! SIfEaH, 1993, €RIY 17, 18 d 34 (AT AR
Gusdard fa. FEr fe I uT. o) (DB)...*3

Constitution — Article 14 & 226 — Negative Equality — Held — The principle
of negative equality has no place in Article 14 of Constitution. [Leeladhar
Vishwakarma Vs. State of ML.P.] ...*10

GIAenT — T 14 T 226 — THNIAS FHAT — AAFEIRT —
THRIAS GHFAl & Rigid &1 dfae@ & g8 14 4 $Ig A 21 2 |
(eharerR fagast fa. 7.9, =9) ... %10

Constitution — Article 226 — Appointment — Advertisement — Scope of
Interference — Held — While exercising jurisdiction under Article 226 of
Constitution, the Court is not expected to add or substract contents in a given
document to facilitate/enforce its own perspective, particularly while
reading the terms of the advertisement or rules having legal sanction.
[Sandeep Kulshrestha Vs. Manoj Pratap Singh Yadav] (DB)...1

qiaEgrT — geeT 226 — (Agfaa — A€y — gwaely & i —
affeiRa — d@faem @& Ig=8<T 226 & siavia fESHRAT ST YFRT S W9,
AT | 394 Wd & uRYET S Y 94911 /Yafdd =1 & foag fad w1
TXATASl # Jqdeg &I Sl AT g B AT 721 ) ot 2, falkre wu |
fafere wod) arel fa=raT & el siear el &1 yed 99d | (WY gasis
fq. w=1ro1 yary Rig 9r<q) (DB)...1

Constitution — Article 226 — Appointment — Locus — Writ of Quo
Warranto/Certiorari— Held — Petitioner is ousted employee of IITTM and was
habitual in making complaint against appellant, beside uploading obnoxious
material against IITTM on Facebook — He was not a candidate to the post in
question — CV of appellant was supported by relevant certificates,
scrutinized by screening committee and BOG — Vigilance division
commented to CVC for closure of complaint against appellant — Selection of
appellant is challenged after more than 13 yrs. — Single Judge erred in
substituting his opinion over that of expert body that too while exercising
extraordinary jurisdiction under quo warranto — Appeal allowed. [Sandeep
Kulshrestha Vs. Manoj Pratap Singh Yadav] (DB)...1

GIAETT — 3rge8T 226 — (AYfdd — siferpe — JfABIR y=a1,/IG YT BT
Re — sifiifaiRa — ard sngans AIdIgs &1 fFrshiia HHarl @ vd vags W
SIS AATH & fawg mufcasie Gl uels &9 & IAarar rdiareff &
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foreg Rrera a3 &1 3nd) o — 98 9 Id g & fov arwyeff =i o —
ardiereff &1 A g Ta gurereEl gR1 gaiRia o, e srdiE afifa ua
M5 gRT Sig &Y T — Adadr faurT 3 fianef & favg Rrera wara
& D forg RN o1 fewoft &Y — ardiereff @ o= 31 13 ad 9 ifere Ta &
geard getdl <1 8 — Udhd el 9 faeive e & 79 & e o) e
Hd ¥Eq 9 Ffe DI, 98 A ASR y=81 & iavid JrERT ARGIRGT &1 9T
$d Y — Idid AR | (A9 asiss fa. w4s yam Rig a1ga) (DB)...1

Constitution — Article 226 — Appointment — Writ of Certiorari — Scope of
Interference — Held — Certiorari jurisdiction can be exercised only at instance
of an aggrieved person who is qualified to the post and who is candidate for
the post. [Sandeep Kulshrestha Vs. Manoj Pratap Singh Yadav] (DB)...1

WiaEgrT — sigqees 226 — [AYfaad — sd g Re — gwaely &1 =ifid —
IffrERa — SAYT B Re &1 99T sda afda @afed & mdeT w fear o
"adl & ol ug & fog afda @ vd ol 99 g & forg srwaeff g1 | (Wdiu fasis
fa. w91 yarg Rig arga) (DB)...1

Constitution — Article 226 — Appointment — Writ of Quo Warranto —
Directions of CBI Enquiry — Held — Said directions by a writ Court exercising
quo warranto jurisdiction are explicitly far in excess of constitutional
jurisdiction — Jurisdiction of writ Court has been reduced to investigation
through roving enquiry — Direction to CBI to conduct investigation was not
warranted either on facts or in law. [Sandeep Kulshrestha Vs. Manoj Pratap
Singh Yadav]| (DB)...1

iaenT — sg=8T 226 — [Agfaa — siferae gzor1 Bt Re — Hdens ara
@ facer — affEiRa — afreR g=e1 @1 Re &1 9IIT &34 ard s Re
AT g1 BfYrd e sifiragad wy 9@ gdenf~a feratRar 9 o) 3ifere &
— Re =arareaa ) AfSreRar & siferm Y s @ aregq @ 49T db H B
fear ar 8 — Adiasg 1 srdvor darferd e &1 122 471 9 aF 92l R iR
= 2 fafey 7 amaeas o | (Wdu gass . 79rs ya Rigarga) (DB)...1

Constitution — Article 226 — Appointment — Writ of Quo Warranto —
Recovery of Salary — Held — Apex Court concluded that while issuing a writ of
quo warranto there cannot be any direction for recovery of the sum — Single
judge erred in directing appellant to refund the difference of salary.
[Sandeep Kulshrestha Vs. Manoj Pratap Singh Yadav] (DB)...1

wiaerT — =8 226 — [Agfda — sfereR yzor1 ®t Re — daT »!
gl — AffetRa — wat=a =marea A freffa fear 2 f6 R gzeT ot
Re SR &xd G931 I$H @) Il @ forg o013 Fder 98 faar o "aar — gaa
TN S 9T BT JaR a19d R vy, srdiaredt & FRRa a3 4 Ffe a1
(@dIU Gags fa. 741 yary Rig area) (DB)...1
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Constitution — Article 226 — Appointment — Writ of Quo Warranto —
Scope of Interference — Held — Jurisdiction of High Court to issue a writ of
quo warranto is a limited one — It will only lie when appointment is contrary
to statutory provisions — Whether or not a candidate possesses requisite
qualifications and/or experience, should better be left to educational
institutions, particularly when it is supported by expert committee — Writ of
quo warranto should be refused when it is outcome of malice/ill will — A writ of
quo warranto, being in the nature of public interest litigation is not
maintainable at the instance of a person who is not un—biased and the forum
cannot be chosen to settle personal scores. [Sandeep Kulshrestha Vs. Manoj
Pratap Singh Yadav] (DB)...1

wiaenrT — s 226 — [AYfda — sifSa1v yzo1 H1 Re — gwady a1
1feT — sfifEiRa — AffeR g=e1 @1 Re I o1 @ fav S=a =« a1
IR g 2 — I8 dad 99 N @1 o1 Gadl & o9 Fgfaa s
Suddl & faudid 8l — argeff & U sufdra sredr ya / 3ferar sg¥d @ A1 =1dl,
34 Aefdre eIl R Bls AT 48aR e, fal¥re wu 4@ 9 a8 faguw
afifer gRT WalRia gl — AfeR go8T &1 Re & sdieR fHar s arfey o9
98 gHIa / d9TRI BT URIH 8l — ARG R Y=8T 31 Re, SHfed IrfaeT & @wy
H B @ R U afdd & IRg W uvefly 98 @ o fooaer Y @ w4
fFrra feae—feaEe Ffuem @ fag <arrea &1 99 781 A < aear |
(Edy Gagss fa. 791 yary Rig a1<a) (DB)...1

Constitution — Article 226 — Medical Negligence — Prosecution of
Doctor— Permissibility — Held — Unless and until the committee constituted as
per the directions given by Apex Court in Jacob Mathew's case gives its
report about the medical negligence of the doctors, the doctors should not be
prosecuted — Petitioner has not approached the committee of experts to
prove medical negligence of doctors — No relief can be granted to petitioner —
Petition dismissed. [Sandeep Singh Yadav Vs. State of M.P.] ...38

WiaerT — srgeee 226 — fafecdly Svar — f[Afecaas a1 sffaiorT —
srgagar — AEiRT — 919 & Si$d 2 & YHI0T § Wal=d AR §RI
fod T el @ R fed ) 18 wfify fafecel 9 fafecia star &
IR ¥ 39T yfades A1 <), Fafecasa!l o1 sifmifea 98 fear s anfey —
It Fafecas! @) fafecia Star < arfdg «= @ fag i) @ afifa «
el 2] AT — AT DI DI AT Y TE1 fHAT ST AT — ATFABT TR |
(& Rig arqa fa. 7.9, 7r=9) ...38

Constitution — Article 226 — Plea of Malafides — Impleadment — Held —
In order to attribute biases or malafide action, petitioner is not only required to
plead the same specifically in writ petition but the authorities in personal
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capacity is also required to be impleaded. [Leeladhar Vishwakarma Vs.
State of M..P.] .. %10

GIGETT — o7 226 — FATHIGAT BT J¥ara — SFIFITIT HIT ST
— rfifetRa — uerdra sferET IRgHTaYd® HRAE JIRIG &1 @ forg, arh
B 9 dad Re gifaer ¥ fAfde wu @ Saa o1 Affars o= nféa 2, afcw
feard 2R d gifSerTer a1 Ao e Y sniféra 21 (hamer
fazaemt fa. 9.9, 7<) ...*10

Constitution — Article 226 — Principle of Natural Justice — Prejudice —
Held — Violation of principle of natural justice by itself is not sufficient to
quash the proceedings unless and until the aggrieved party successfully
points out the prejudice which may be caused to him. [Leeladhar
Vishwakarma Vs. State of M..P.] .. %10

giagrT — sig=8T 226 — dafi®& ~rg &1 Rigia — gfaga g41d —
affEiRT — Fufife I & Rigid &1 Seaod U+ My 4 sriafzal &I
AREEd & 2g waiw T8 @ o9 d& & AT uvgdR Ghadyds 39
gfase gard &1 3R 8 Hxar o 39 HIRA & G@dr 2 | (iR fazasat
fa. 9.9, <9) ... *10

Constitution — Article 226 — Stacking Charges — Circular — Held —
Clause 7.8 of Master circular provides that once advance stacking
permission has been granted, cancellation of indents will not be permissible
upto 15 days — In case, rail user cancels the indent within aforesaid period,
stacking charges will be levied for whole period of stacking — Indent booked
on 26.09.19, stacking permitted from 27.10.19 to 29.10.19 — On 29.10.19 at
14:30 pm indent was cancelled — In absence of challenge to the policy/circular
by petitioners, stacking charges rightly levied by railway authorities —
Petition dismissed. [Singhla Trading Company Vs. Union of India] «G*17

GIaenT — sIqe0T 226 — HSRY Yo — GRYF — AAfaiRa — qa
IRYF $T s 7.8 IUSIT HRAT & [ T IR ARH HSROT AT USH B <
T8, 15 oAl & ATUAT BT IGEHROT JJAT 81 BFT — ¥ STATHdAI §RT
SURIT Al S HaR ATUA Bl Q< fHA S B g0 § SR &1 & @y
® oIy HSRUT Yo SR fHAT ST — ATUH 26.09.19 Bl & fHar 13T,
27.10.19 ¥ 29.10.19 T&H WSRYI B AT &1 T3 — f&AATH 29.10.19 Bl IJUWRIF
14:30 91 AITYH XGS [HAT AT AT — AT gIRT AT /IRGA DI gl & 419
H ¥ed YIRS RRTeT gRT SfIa U 9 wSRUl Yob I[ed far =™r — arfaat
iR | (Rieer ¢ f$T du fa. gf=e sife sfsan) .17

Constitution — Article 226 — Termination — Alternate Remedy of Appeal
— Held — Only show cause notice was issued after the reply filed by the
petitioner, no enquiry was conducted — Thus petitioner cannot be relegated
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to Appellate Authority — Petitioner assailed the impugned order on the
ground of jurisdiction of competent authority — Writ Petition is maintainable.
[Mamta Soni (Smt.) Vs. State of M.P.] LLF1D

qIaErT — =8 226 — #War It — sifler &1 ddbleqd IYFR —
aFffeiRa — Il gRT SEE uqd 5 S @ 9Ed d9d RO 9disil
Afea S foar ar o, B8 Sita arford 121 &) 7 off — 3ra: I &1 ardief
IS & W9 21 |l o Gabdl — AT 3 & YTRaR) &1 ifraTiar &
TR R 3MEfT e & g+t & — Re afaer grwofir 21 (war |
(i) fa. 5.9, <=w) R b |

Constitution — Article 226 and Prevention of Corruption Act (49 of
1988), Section 13(1)(d)(ii) & (iii) — Appointment — Held — It is a case of
appointment through selection committee approved by Board of Governors
and done by Chairman — No offence under 1988 Act made out. [Sandeep
Kulshrestha Vs. Manoj Pratap Singh Yadav] (DB)...1

GIAeT — 3ge8T 226 Y9 TR [4aIRYT T (1988 BT 49), €I1%T
13(1)@)(ii) 7 (iii) — fgfaa — afifaiRa — a8 91 IATe 19 gRT gHfaa
I afifa & " 9 ud sreue g1 @ T3 o &1 gawor @ — 1988 @
AR & idfa SIS uTe 2] 9971 | (G Hasss fa. w4 yaw s
gred) (DB)...1

Constitution — Article 226 and Uchcha Nyayalaya (Khand Nyaypeeth
Ko Appeal) Adhiniyam, M.P. 2005 (14 of 2006), Section 2(1) — Direction in
Contempt Petition — Maintainability of Appeal — Held — Impugned order was
passed in contempt petition and was not passed in exercise of jurisdiction
under Article 226 — Section 2 nowhere provides that if an order passed under
some proceedings other than writ proceedings can be treated to be an order
under Article 226 then also an appeal would be maintainable — Appeal
dismissed being not maintainable. [Anurag Nagar Griha Nirman Sahakari
Sanstha Maryadit Vs. Indore Development Authority] (DB)...*5

HiaerT — 34?87 226 ¢4 Sza I (@vs Irgdis &l sdic)
SITEIfI9, 73, 2005 (2006 HT 14), €TIRT 2(1) — THTTT ITfa®T 7 (A7 — 3dlcr
@1 gryvfigar — siffaeiRa — smarfa smeer srawm==r arfaet # uilka fear
ofT TAT ATVE 226 B 3iavid ARBINGT & YA A yrRa T8I fHar wam o —
ORT 2 8l Wl I8 Suafera T8l &l 2 (& afe Re srfafar & samar ¢v
FRIAIFAl & sidfa uRa AR Bl ATVT 226 B IAAd T AR AT oIl
Adhar & a9 A srfie giwefia gt — ordiar uiwvfig 9 81 @ &R |fa
(@RI TR 7 FHior SEer) e waifed f3. 33 s@daui aiRd)

(DB)...*5



20 INDEX

Constitution — Article 226 and Uchcha Nyayalaya (Khand Nyaypeeth
Ko Appeal) Adhiniyam, M.P. 2005 (14 of 2006), Section 2(1) — Interlocutory
Orders — Scope of Appeal — Held — Full Bench of this Court has held that if an
interlocutory order has the tenets of being final in nature and it affects the
rights of parties permanently or the parties are left at an irretrievable
position then such order can be challenged in an appeal. [Anurag Nagar
Griha Nirman Sahakari Sanstha Maryadit Vs. Indore Development
Authority] (DB)...*5

WIagrT — 3ge8T 226 Vd 9=d Iy (@vs qrIgdic &1 sidle)
3IfeIfr4, 7.4, 2005 (2006 BT 14), €IRT 2(1) — Sraddl 33T — 3rdier Bt Tfea —
afEiRa — 59 <ITed 91 gof =madis 3 I8 sififeiRa fear @ f6 afe
Jaddl e @ W@wy H 3ifH g1 T a@ 2 U9 I8 WIS WU 9 UESRI B
ARBRY BT gHTFAT BYaT 2 A1 yAGRT $i rgerd yRRefy # sis faar war 2
q9 U AR Bl 3died § AT & &1 "ahdll 2 | (SRIT TR 3 i agar
e #yifed fa. 33 s@aud—=< FATRA) (DB)...*5

Constitution — Article 227 — Conditional Award — Jurisdiction of
Tribunal — Claims Tribunal awarded Rs. 8 lacs alongwith condition that
appellants can only withdraw 10%-10% of their share and remaining
amount will be kept in fixed deposits for 8 yrs. — Held — Tribunal has no such
jurisdiction in case where claimants are major, who are none other than
parents of deceased — Claimants are nearer to age of 50 yrs. and have every
right to utilize the amount in any manner, as they like — Imposed condition set
aside — Petition allowed. [Panchamlal Patel Vs. Union of India] ...109

GIAETT — BT 227 — WA 3yATS — BT BT SfEBHTGr — <141
fErBROT §IRT 8 T wUA BT 3dTe 39 A & vt fear fob arfiareff sras amr
®T Dad 10%—10% foTa Gad & a2 Ay AR 8 auf & oy wmafy s &
wu A @l Sl — affEiRa — sfteRer &1 S9 yawRor § Ul @ig
AfHIRAr 81 2 Wiel I[Edbdl TS 8, ol dig AR T8 dfed Jaa >
ATAT—fdr & — STarhdl T 50 9% @Y MY B B IR S= AR B feudt
IHR °, 9 9 912, SUINT &1 &1 Y1 AIf¥aR 8 — ARG wrd s —
JTfr®T 7R | (YaHeTa ued 4. gfam aifw sfsam) ...109

Court Fees Act (7 of 1870), Section 7(4)(c) — Suit for Mandatory
Injunction — Ad Valorem Court fees — Held — In a suit for mandatory
injunction directing delivery of possession of disputed property, ad valorem
court fees on market value of the property is not liable to be paid, if claim is
instituted promptly after termination of license — License of defendant was
terminated by notice dated 23.09.2019 which was served on 03.10.2019 and
suit was promptly filed on 16.10.2019 — Plaintiff not required to value his
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claim for possession on basis of market value of property and to pay ad
valorem court fee thereupon — Revision dismissed. [Abbas Vs. Tafajjul]...148

~ITITTY BN eI (1870 BT 7), &IRT 7(4)(C) — STSTIH AT &G
qIg — Jeargar ey B — stifeiRa — e 4f @ s @1
gRe™ &1 fAder 37 a1l IMFUe AR Bg 91€ A, Huhd & 99IR ¥ W
HATER <RI B T Prae fear sen silcarefa a8 2, afe <mar
Iqfa & waa@ & uvarq doxar @ wRed fear 1w @ — yfaardy «)
It e fa® 23.09.2019 | |G $x 1 8 ol Wl & 03.10.2019 &I
Arfiel 31T AT IR a1 TURdl | 16.10.2019 &I U¥dd fdhar war — ardl & foyg
HUd & II6IR oI & IATIR UR $eol & [IY YA I1d T JATH AT UG 34
TR AT HR ARITAd B BT A HIAT ARS8l & — GARIEvT Wik |
(oream fa. dBoYel) ...148

Criminal Practice — Adverse Remarks — Held — Authenticity of order of
demolition of house was not the subject matter of trial - Applicant was acting
in discharge of his official duties in good faith — Courts should be slow and
conscious enough while passing adverse remarks against parties involved,
unless and until it is essential to do complete justice — Directions given by trial
Judge were unwarranted and without jurisdiction — Directions to authorities
to criminally prosecute the applicant and also to proceed against him
departmentally are set aside — Application allowed. [Anand Singh Parihar
Vs. State of ML.P.] e ¥2

q1fvs® ggfa — gfage fowvft — aififaiRa — = arsa & Qe &1
ARSI faarRer &1 favg—avg 18] € — sdad AHEYd P AU UG Had Al
&1 fded & @1 o1 — 919 9@ Yof <1 A1 9% | 8, 99 dF fadfea
THeRl @ faeg yfagd fewulrn giRa wvad @7 umarea &1 s1e) o gd
wAd g1 ARy — faarer =marefe grr i 1@ e sAEwas ve fam
ARHIRAT & 8 — ATASH dl <IVsH wU | JPAIFTT B AR arer & 9D
faweg i sriard o1 & o g &1 A 1 e sura fea
R — 3fdgA AR | (g Rig uReER fa. 7.9, 1<) )

Criminal Practice — Related/Interested Witness — Held — Statement of
interested witness should not be discarded merely because they are relatives
of victim. [Gowardhan Vs. State of ML.P.] (DB)...125

qIfds® ygfa — aqfera/ feaag wrefl — afifaaiRa — feaeg el ©
HUT Bl 719 s3I IddR 121 far w=T arfee foe a difsa & ddef 2 1
(mraet= fa. 7.9. 15%) (DB)...125

Criminal Practice — Two Possible Views — Held — Apex Court
concluded that where two views are possible, appellate Court should not
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interfere with finding of acquittal recorded by the Court below. [Premchand
Vs. State of M.P.] ... %14

q1fvs® ygia — <l wwifda giicaior— sififeiRa — Seaaa <arared |
frssfifa fear f& wret < gRewlor Wva 2, agi el =T &t faa
AT gIRT AffeRed rwfda & frsed 7 sxaay 9 sear afky | (@wds
fa. 9.9, 3159) ... %14

Criminal Procedure Code, 1973 (2 of 1974), Section 227 & 228 —
Considerations — Held — While framing charges, Court must apply its judicial
mind on the material placed on record and must be satisfied that there
subsist strong possibility that accused has committed the offence — Court has
to prima facie examine whether there is sufficient ground for proceedings
against accused — Court is not required to evaluate or analyse the findings in
order to arrive at a conclusion that the material furnished by prosecution are
sufficient to convict the accused or not. [Pawan @ Premchand Rathore Vs.
State of M..P.] .. %13

QUE HiFgT wfedl, 1973 (1974 &1 2), &RT 227 q 228 — [darRvny —
AR — Ry faRfad svd a9a [A™ATad 31 A ™ iR yegd 9l &
dag ¥ I® fad® &1 AT H3A1 A1f2Y 3R 39 499 A G i1 A1y &
APYFT §RT IURT fHT ST DI Yedd GHAET & — AT Bl Y2IH AT I8
TEvT AT & 6 T Afgad & [vg drIarE] o3[ & 9aiw ImER © —
T & 39 fAvfa )R ug99 @ fav f& s e gRT uvga anefl
IRRF &I qIfig o3 @ foag waiw 2 ar adl, sl &1 Jegiea A
faea o B @Y AMaTIHAr A1 8 | (Y99 SB 4HgEE e fa. 9.9, =) L..*13

Criminal Procedure Code, 1973 (2 of 1974), Section 227 & 228 —
Framing of Charge — Considerations — Held — Apex Court concluded that at
the time of framing of charges, the probative value of material on record
cannot be gone into and the material brought by prosecution has to be
accepted as true— Whether accused committed the offence or not, can only be
decided in the trial — Court must apply its judicial mind on the available
material and must be satisfied that commission of offence by accused is
possible. [Sukhendra Chaturvedi Vs. State of M.P.] ...*19

qUS Hibar |iedr, 1973 (1974 T 2), €T 227 q 228 — 3RI1Y BT fava-r
— fagroy — afifeaiRa — waf=a =marey 9 s fear fe smay a
favan & g9 iffrele &1 G & yATvTe Jou W faar ) far s aadrn
3R ARG gRT Ugd APl &1 9 ®U 4 WDHR ST 811 — g ad A
IRt fpar @ a1 T8, ¥ dad faarer ¥ fafaf¥=a fear s aear @ — =maraa
dl ST AR R 3 TS fadd ST YT BT arfay 3R 59 dae ¥
Hqee BT A1fy & Fa1 Ifgad g1 oruxTy f&ar S+ 6§99 @ | (ge=< agddl
fa 7.9, I157) ...*19
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Criminal Procedure Code, 1973 (2 of 1974), Sections 227, 228 & 482 —
See — Penal Code, 1860, Section 498-A [Sukhendra Chaturvedi Vs. State of

M.P.] ...*19
qUS JIFHAT Aledl, 1973 (1974 &7 2), €IV 227, 228 T 482 — t@ — TUS
vifedl, 1860, &TRT 498—A (G aqd <l fa #.9. 71<7) ...¥19

Criminal Procedure Code, 1973 (2 of 1974), Section 311 and Juvenile
Justice (Care and Protection of Children) Act, 2015 (2 of 2016), Section 94 -
Birth Certificate — Held — Educational document appear to be forged and
suspicious as Adarsh Vidhya Mandir from where document was issued is 100
kms away from the place where prosecutrix and his mother resides — Date of
birth of prosecutrix has been proved by prosecution by filing birth certificate
issued only after two months of the birth of prosecutrix by Registrar (births
and deaths) — In such situation as per Section 94 of 2015 Act, such other
evidence cannot be seen. [Shahrukh Khan Vs. State of M.P.] ...171

qUS HlHAT Afedl, 1973 (1974 &7 2), €IRT 311 UG (B9 <1 (q1cA®b] B
GG IV Tvervr) a4, 2015 (2016 BT 2), €IRT 94 — oI FHTUTGH —
affreiRa — afdre qwardys sexfad sk @iy ydia sld @ Faife snqef
faenm #ifeR, o8 9 <xards SR fear ar o, 99 ¥ |, Siet AfareE] ug
Sga! | fard &Rl 2. 100 fHdl g3 2 — e @) o= fafd, st
SRT AR & S & A9 2 HIE UArd Usiiad (S 9201 <)) §RT SR o1
YHIOT 95 ¥ $R A1fed 31 78 2 — ¢t Reafa § sifeiforaw 2015 @ arr 94 &
IR I "I IR &A1 8] feAr &1 9adi | (Igwd @ fa. 7.9, 3753)

...171

Criminal Procedure Code, 1973 (2 of 1974), Section 311, Penal Code
(45 of 1860), Sections 363, 376(2)(n) & 506 and Protection of Children from
Sexual Offences Act (32 of 2012), Section 5/6 - Recall of Witness — Birth
Certificate — Held — It is a case where minor prosecutrix and her mother
appears to have been win over by accused by hook or crook — So called
educational certificate appears to have been got prepared just to get over the
evidence of witnesses who have already been examined and cross-examined a
year back fully, to resile from their earlier evidence — Application dismissed.
[Shahrukh Khan Vs. State of M.P.] «..171

QUS HiaT diedl, 1973 (1974 @1 2), €1IRT 311, GUE HiedTl (1860 HT 45),
&IRTY 363, 376(2)() T 506 VT o fird 3rqerell & qrcidl &1 averor iferfas
(2012 T 32), &TRT 5,/6 — WAIEfl Bl Y- JATAT — 5T FHOT—g7 — AfAfEiRa —
I AT AT & Siel AEIferT R 3R SHS! A1 &I AT gIRT A9 D
YHROT U U&l § HAT Ydid ehal & — iU Aafdre yaror= 39 aiférn &
e ® PHred » fag IR Hag 1y gdld gd @ Reer adeger ik
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gfa—udieror v o gd € yofa: fear o g@1 2, S99 gdad! weal &1 9ora
@ forg — ard<es @ie | (Ireew @™ 3. 7.9, =) ...171

Criminal Procedure Code, 1973 (2 of 1974), Section 311, Penal Code
(45 of 1860), Sections 363, 376(2)(n) & 506 and Protection of Children from
Sexual Offences Act (32 0f 2012), Section 5/6 - Recall of Witness — Proof of Age
— Aadhar Card — Held — Aadhar Card cannot be used as a proof of date of
Birth, this document is only for the purpose of identification of a particular
person. [Shahrukh Khan Vs. State of M.P.] ...171

qUS GIHAT wfedr, 1973 (1974 &7 2), €IRT 311, {US Wladrl (1860 &7 45),
&TIRTY 363, 376(2)(n) T 506 VT o fird 3rqvrent & drcidl &1 \avervr Siferf—as
(2012 @7 32), &IRT 5,6 — WIEfl &1 Y- ATAT — 1Y BT AL — TENR BIS —
AaffreEiRa — meR &1 &1 o= fafsr & 99a @ o § Syahr 78 fear o
AHdl, Ig el q»ddwaTﬁﬂﬁﬁqiﬁW?ﬁﬁ?{éWiﬁmﬁﬁl
(zrEwd @A fa. 7.9, s3) ...171

Criminal Procedure Code, 1973 (2 of 1974), Section 340 and Penal
Code (45 of 1860), Sections 192 to 196 — False Evidence before Court— Held —
Where the Court decides to exercise its power u/S 340 Cr.P.C., the prima facie
satisfaction of Court that the person has committed an offence punishable
u/S 192 to 196 IPC is sufficient — No preliminary enquiry is required and a
direction can be given to file a complaint. [Anand Singh Parihar Vs. State of
M.P.| )

QUS Fidar Afedr, 1973 (1974 &T 2), €T 340 UG U< wledrl (1860 &7
45), STRTY 192 & 196 — ~IIITT & A& feqr wrey — affaeifRa — =i
AATTI €Y. 6. DI &RT 340 & 3iavid g wfad &1 gaivr &1 &1 fafagay
BT &, T B YIH gear dqfie fb aafad 9 w1.e.4. &1 a1 192 9 196
P Ifaiid qUsI IURTT IR fhd &, gafw 8 — &3 IR o saféra =)
2 U4 gRare yegd &34 @ ferw feer faar o 9ar 2 | (39 Riz aRer fa. 1.
9. %) )

Criminal Procedure Code, 1973 (2 of 1974), Section 397 & 401 —
Revisional Jurisdiction — Held — Jurisdiction of revisional Court has a limited
scope, it can interfere with the order of subordinate Court only when it is
unjust and unfair — In case where order of subordinate Court does not suffer
from any infirmity/illegality merely because of equitable considerations,
Revisional Court has no jurisdiction to reconsider the matter and pass a
different order in a routine manner — Jurisdiction of Revisional Court is not
that of an appellate Court which is free to reach its own conclusion on
evidence. [Pawan @ Premchand Rathore Vs. State of M..P.] .. *13
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qUS HibAT wHledl, 1973 (1974 &1 2), €T 397 d 401 — YA¥l&or
sferaTRar — aiffeiRa — gadevr =mareaa o siftreRar o &= @fta 2, a8
fraell et @ QY § sWEY dad da¥l SR Fahdl @ ol I8 IJfad © AR
frsgerargef 9 @ — ¢ W § gl Fraet sraTed &1 e I d AR @
AR WR S g9/ srderar 4 afia €1 @ di RIS YRTad bl Aiel Bl
g farR | A9 iR Frafia ufbar & sl sre snaer @1 @) sftraTiRar a2
2 — gIEvT Ty &Y AfreTRar srdiefia =marera & w8 @ R e
D IR WX U I B sy W gga+ &1 W@d=dl @ | (Ia9 IB Y74 WS

fa. 9.9, <) ... %13

Criminal Procedure Code, 1973 (2 of 1974), Section 397 & 401 —
Revision — Scope & Jurisdiction — Held — Revisional jurisdiction of High
Court cannot be equated with appellate jurisdiction — In revisional
jurisdiction, High Court can examine the records of any proceedings for
satisfying itself as to the correctness, legality or propriety of any finding,
sentence or order — There has to be perversity or unreasonableness, complete
misreading of records, when alone High Court would exercise its revisional
jurisdiction to set aside such order/judgment. [Rajesh Agrawal Vs. State of
M.P.] ...166

QU HibAT Hiedl, 1973 (1974 &7 2), &% 397 T 401 — JAVIE0T — [dwdTe
vq Jfgrfear — afieEiRa — S=a <arTe™ @ gaa&vT sitatiRar &) e
el SrferaTRar 9§ w121 @1 S "abdl — YARIEvT ARSBIRGT ¥ S AT
fodl frspdl, queTqer AT Qe @) Ygdr, dedr, e & IR | g=r gHTET
B3 Bg [Pl FRIAE & @ 31w ) Gadl @ — Sod AR dd
U 3R / ol B SURd B =g U GARIE VT JRGIRAT ST YANT SR
o fawtaan srerar sigfaaarn 8t siferat &1 yola: Tad 9e1 1™ 81 | ([1erer
3Frare 9. 9.9, 33) ...166

Criminal Procedure Code, 1973 (2 0f 1974), Section 438 and Nikshepakon
Ke Hiton Ka Sanrakshan Adhiniyam, M.P.,, 2000 (16 of 2001), Section 14 —
Anticipatory Bail — Bar — Held — Bar u/S 14 would not apply in cases where no
prima facie material exists warranting arrest and where complaint does not
make out a prima facie case — Court has power and jurisdiction to consider
application for anticipatory bail in appropriate case of exceptional nature —
Anticipatory bail application is maintainable. [Pramod Sethi Vs. State of
M.P.] ...182

QUS UfFHAT Gfedr, 1973 (1974 &7 2), €T 438 U4 fAgqsl @ faal &1
TVeToT SIfEfIH, 4.9, 2000 (2001 HT 16), €T 14 — AT STHAT — ol 7 —
AFffEiRT — arT 14 & siasfa aof= 7 y@von § @ 9 g1 oret FfRwa
@ fog <13 o geear wrrfl faemE 4 81 v el uRare te oM gaean
YHRUT 8] 91T 8l — AT Pl TUdIfad W@Hy & Gfad gb3or # ifir|
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ST & v 3mded R faar &3+ &) vifdd vd ifdraeRar @ — 1 s
BT ATd< givefig 2 | (yis 9 fa. 7.9, 759) ...182

Criminal Procedure Code, 1973 (2 of 1974), Section 438, Penal Code
(45 of 1860), Sections 420, 406 & 34 and Nikshepakon Ke Hiton Ka
Sanrakshan Adhiniyam, M.P.,, 2000 (16 of 2001), Section 14 — Anticipatory
Bail—Held — There are specific allegations against applicant in FIR as well as
in statement of complainant recorded u/S 161 Cr.P.C. — There is prima facie
material available against applicant relating to cheating of huge amount of
more than 4 crores by getting deposits from complainants — Applicant is
facing another criminal case on similar charges — Applicant is absconding
since long — Not a fit case for anticipatory bail — Application dismissed.
[Pramod Sethi Vs. State of M.P.] ...182

QUS UIHAT Giedl, 1973 (1974 &7 2), €INT 438, TS WlodTl (1860 &7 45),
ETIRTY 420, 406 T 34 U9 [Agiad) & feal &7 avervr siferfaa#, 7.9., 2000 (2001 &1
16), &RT 14 — 37 GArAd — AMCERT — A< & fAeg yom Y-
gfdes & Ar—are € 9.9, 3 gRT 161 & iadid fifafRad f&a 1 aRard
@ oo 9 A fafafds e € — smdss & fawg aRardmor 9 s af¥dn
T @ dR dRIs 4 AfRS a1 AR &1 B A » G A yUHq geeAm
A ST ® — SMAGdH I IRIUT TR Udh 3 STIVSH YHYUT BT GHHAT B
RET & — JATASP dd AT 4 BIR 2 — YA SHHd & Y b Sugad Yol
T8l — 3d< @Il | (FHIS 93l fa. 9.9, 7<) ...182

Criminal Procedure Code, 1973 (2 of 1974), Section 439 — See —
Narcotic Drugs and Psychotropic Substances Act, 1985, Sections 8/15,29 & 37,
Standing Order No. 1/89 [Hoshiyarsingh Vs. State of ML.P.] .. *8

QUE HiH T Wfedl, 1973 (1974 &7 2), €1IRT 439 — *@ — ¥qI9% 37191er 3%
FI:g491d) ggref SifefaaH, 1985, €IRTY 8,15, 29 d 37, ¥rRfl 1R . 1,89
@RrRbE fa. 7.y, ws7) .. %8

Criminal Procedure Code, 1973 (2 of 1974), Section 482 — See —
Negotiable Instruments Act, 1881, Section 138 & 142 [Mahindra & Mahindra
Financial Services Ltd. (M/s.) Vs. Kamdhenu Company Pvt. Ltd.] ...180

QUE HIHIT Afedl, 1973 (1974 &1 2), €T 482 — 7@ — YRHIH forega
SIferfr g, 1881, &TIRT 138 T 142 (Wig—<1 yvs Afe=<1 wigAferaa afdaw fa. @)

fa. sme ®. ur. for.) ...180
Dowry Prohibition Act (28 of 1961), Section 3/4 — See — Penal Code,
1860, Section 498-A [Sukhendra Chaturvedi Vs. State of M.P.] ...*19

geor gfaver fafaaw (1961 &1 28), €IRT 3/4 — ?@ — Qve Gledl,
1860, €TIRT 498—A (g&—< aqd <l fa #.9. 71<7) ...*19
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Evidence Act (1 of 1872), Section 113(A) — See — Penal Code, 1860,
Section 306 & 498-4 [Pawan @ Premchand Rathore Vs. State of M.P.] ...*13

\ared ffaT (1872 @71 1), €T 113(A) — ?@ — TUS ¥ledl, 1860,
ETINT 306 T 498—A (41 I% YHd< WS f3. 7.9, 7<) ...*13

Excise Act, M.P. (2 of 1915), Section 34 & 47-A(2) — Confiscation —
Powers of Collector — Held — Pendency of trial will not preclude the Collector
from passing an order of confiscation — Petition dismissed. [Madduri
Nagendra Vs. State of M.P.] ...83

MBIV SIfefa4, 7.4, (1915 &1 2), €IIRT 34 T 47—A(2) — 3ifer8voT —
Hetaev &1 dfdayr — afafaiRa — faarer o1 dfea @A deider o1 feEor
BT QY IR SR F yaIRa 81 ST — ATfasT @ie | (Agge I fa. .
9. X15Yy) ...83

Income Tax Act (43 of 1961), Sections 2(31), 147 & 148A(d) —
Reassessment — Non—Existing Entity — Held — Reassessment proceedings
initiated against petitioner for assessment year 2018-19 which had indeed
ceased to exist with effect from 01.04.17 based upon amalgamation,
whereafter, it cannot be regarded as a person u/S 2(31) — Mere activation of
PAN does not gives right to respondent to issue notice — Apex Court
concluded that if company has ceased to exist as a result of approved
amalgamation, notice issued by its name would be fundamentally illegal and
without jurisdiction — Impugned notices and orders quashed — Petitions
allowed. [Jhansi Baran Pathways Pvt. Ltd. Vs. Office of the Income Tax
Officer] (DB)...90

SIBY fETIq (1961 BT 43), &Iy 2(31). 147 T 1484(d) —
gafgior — sifaermr s — afafaaiRa — fMeifzor adf 2018—19 @ fag
Il & faeg gAfiaiRer RIAE Ry 31 8, S avad 4 GUHead & JATER
TR feAT® 01.04.17 9 JINTEL Bl T3, IUD UAId &RT 2(31) & Aasiad 46
Us Afad &1 7HET ST gdbdl — A1 89 @ afpaer 9 yaeff &1 aifew ol &=
BT SR T3 firel SITaT — gal=a <=rTed 1 fFrsita fear @ fe afe sgaifea
M © IRVITRG®Y U] JRA@sl| 8 T8 8, d S 11 A IRy fear
T e ey 9 @y 9 fa=r afereRar &1 g — aneifya Aifew ua
e AfrEfsa — aifae g woR | (sHl IR ureraq vt for. fa. siffw i <
FIHH S99 ITTHR) (DB)...90

Income Tax Act (43 0f 1961), Section 246 and Constitution — Article 226
— Alternative Remedy — Held — When order is without jurisdiction and passed
in blatant exercise of powers and the same is against principle of natural
justice, then question of availability of alternative remedy does not come in
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way of exercising jurisdiction under Article 226 of Constitution. [Jhansi
Baran Pathways Pvt. Ltd. Vs. Office of the Income Tax Officer] (DB)...90

STIBY SITEITIT (1961 BT 43), €T 246 Vq WIAETT — JJ2BT 226 —
dafeyd gy — AafufeiRa — w9 smeer faar siftrerRar &1 @ vad wfeaal &
HoIR YT # uiRa fHar a1 @ vd 98 Fufiie o figia © fawg 2, i
dofous SUAR P IuASAl &1 U GfIgN & AT 226  IAdd
AfHTRAT & YA § 1o 21 9=7ar | (S 9= urerd¥q un. fo. fa. siffe aifw
T 3THH S ATH¥R) (DB)...90

Industrial Disputes Act (14 of 1947), Section 10(8) — Departmental
Engquiry — Death of Employee — Effect — Held — Apex Court concluded that if
workman dies in a pending enquiry the reference does not abate and Tribunal
does not become functus officio — Enquiry may be continued and at the same
time one more opportunity is granted to petitioner to cross—examine the
witnesses produced by management — Petition partly allowed. [Shiv Das
(Deceased) By His LRs. Vs. South Eastern Coalfield Ltd.] ...*16

sienfire faare siferfaaw (1947 &7 14), €RT 10(8) — fAurfiyr wira —
FHar &t gg — garg — AfaiRa — waf=a =marea 3 frafa fear 2 fe
Ife g <fed g & SR HHOR &) g7 &l Srdl @ al fder Suwfia 1)
BIdT Uq JAfSraxvr ueerifige w121 shar — oia oI &l o "ahd! @ SR e
B A B ydE gRT g A A wiefirer &1 gfaudia a9 ?g U A
AP TR Y fHd od @ — ArfaaT sivra: AR | (RE <9 (Ja@) g
fafere ufafafer fa. arser $¥e diawies fo1) ...*%16

Interpretation of Statute — Non-Obstante Clause — Effect — Held — A
non-obstante clause is a legislative device employed by competent legislature
to give overriding effect in case of any conflict or inconsistency over provision
of same Act or other Acts —Its purpose is to provide the way for full operation
of enacting provision without any impediment or obstruction of any
provisions of same Act or any other Act — Its main object is to provide full
operation of the Act. [Ketan Vs. State of M.P.] ...118

&I &7 (da7 — walgk @s — garg — sififeailRa — wafulk @s &
faemrfY Susxer @ o & gur= sferfraw srerar s=a Afesrfast & Suder ux fad)
faRter srerar 3RAfa @ YHRoT # JARIE YHTd <4 & forv gerw faenfier grRr
frrafora fear Siar @ — a1 YA 991+ iferfsraw srerar fad) = srferferamy
@ o +ff Suse 3 ®Ig rsa1 far Jrem o fo= fifafia Suda & yof
gad+ 8qg 9rl SULEa &RA1 @ — ST Y& I ¥y Affrd &1 quf gyad+
SU§ e s 2 | (@ad fa. 9.9, =) ...118

Juvenile Justice (Care and Protection of Children) Act, 2015 (2 of
2016), Section 94 — See — Criminal Procedure Code, 1973, Section 311
[Shahrukh Khan Vs. State of M..P.] ..171
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1Y =19 (q1cd®] Bt T@—@ 371v weervn) a4, 2015 (2016 &7 2),
§I'T 94 — @ — QU FibAT Aiedl, 1973, €177 311 (AewW @ fa. 4.9 I3)

...171

Limitation Act (36 of 1963), Article 136 — See — Civil Procedure Code,

1908, Order 21 Rule 23(2) [Rajdhar Vs. Smt. Dhokiya] ...*15
gRedlaT SifSifa% (1963 &7 36), 3I=8T 136 — d@ — Fifda aldar

wfedr, 1908, TS eT 21 47 23(2) (wieR fa. sfracht <ifean) ...*¥15
Limitation Act (36 0f 1963), Schedule Part I1, Clause 54 — See — Specific
ReliefAct, 1963, Section 34 |[Suleman Vs. Narendra Kumar]| 112
gRedliar siferfrer (1963 &1 36), gl wrr I, @€ 54 — ?@ —
fafafdse srgaly afeifa9, 1963, &n1er 34 (AHTH 3. R FAR) 112

Motor Vehicles Act (59 of 1988), Section 173 — Enhancement of
Compensation — Deduction of Personal Expenses — Held — On the date of
incident, parents of deceased use to do agricultural work, thus they were not
exclusively dependent upon deceased — Tribunal rightly deducted 1/3" part
for personal expenses. [Datinder Kaur Vs. Mohanlal] KT

#e¥ Ir I (1988 &7 59). €IRT 173 — Glawv 4 gfe — Ffdasa
&gl @l seldl — sififaiRa — g1 31 adfia ) Jae & fmEs ofY ol
B o, IA: d JFAAA: AP UR ARG 21 A — AfHRor 4 Afdara @4l 2q
1/3 AT &) Herdl Sfaa € &) 2 | (Srfa<x &R 3. Arg=dre) X7

Motor Vehicles Act (59 of 1988), Section 173 — Enhancement of
Compensation — Future Prospects — Held — Apex Court concluded that if
deceased was self employed and was having a fixed salary then addition of
40% of established income would be warranted where the deceased was
below the age of 40 yrs. [Datinder Kaur Vs. Mohanlal] e *7

#leY I e (1988 &1 59), &%T 173 — Ylaawe 4 gl — #Hrdl
wargar — ffEiRa — wdfza <wred 9 i fear f& afe gae
gl o1 3R SHaT FiRad da+ o 99 afe Jas 40 o 3T g | Hu a7 4l
I AT 3 BT 40% AfaRad fear sreanm | (srfa<R SR fa. Aigara) ...%7

Motor Vehicles Act (59 of 1988), Section 173 — Enhancement of
Compensation — Income Tax Return—Held —Accident occurred on 14.07.2007
whereas income tax return was filed on 27.07.2007 — Return has been filed by
some other person after the death of deceased — Same cannot be taken into
consideration as possibility of them being filed by inflating the income
cannot be ruled out — Tribunal rightly discarded the income tax return for
assessing income of deceased. [Datinder Kaur Vs. Mohanlal] 7
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qe¥ 11 A7 (1988 &7 59), €IRT 173 — Ylasv 4 glg — JTqHY
Re+ — aiffifaiRa — gefer 14.07.2007 &1 g3 Siafd sma® Re 27.07.2007
@l <Rae fHar a1 o — Resd gae &) g & vva@ i s aafaa gri
<Rae foar ar — 39 faar ¥ <121 forar o1 9oar e 39 Mg se™ &
IS ¥ IR fHy S & A9 ° SR 21 fHar A1 aawdr — 3rferevor 1
qdd 31 3 & iz g smaer Red &1 Sfua € srefler fear 2 (arfa=x
PR 3. AlETard) T

Motor Vehicles Act (59 of 1988), Section 173 — Enhancement of
Compensation — Multiplier — Held — If claimant/deceased is around 21-25 yrs.
of age at the time of accident, multiplier of 18 would apply — Tribunal
wrongly applied multiplier of 17 because age of deceased was around 24 yrs.
[Datinder Kaur Vs. Mohanlal] e ¥7

Hlex JI7 T4 (1988 @71 59), €T 173 — YlAdx H gl — YUra —
affeiRa — afe geear & g9y <raradl / Jae 1 AR AT 21—25 99 ©
T4 18 BT I[UTd YAISY BIFIT — IARAHROT A 17 BT 0TS YA IR Ffe 3 & AP
Hdd DI ATY T 24 99 off | (STfr=<R BIR 3. Arg-Terra) w7

Municipal (Compounding of Offence of Construction of Buildings,
Fees and Conditions) Rules, M.P., 2016, Rule 5, proviso — Compounding of
Illegal Construction — Requirements — Held — As per proviso to Rule 5, if
construction has been made beyond permissible FAR or more than 10% of
permissible FAR, compounding shall be made only after removing
additional construction — For compounding the illegal construction, the
illegal construction is required to be removed first — Without demolishing/
removing the illegally constructed area, compounding cannot be done at all.
[Leeladhar Vishwakarma Vs. State of M..P.] ..*10

TIRGTIT®T (JIFT @ [9T wa+1 @& 40T & URTEN &1 G9FTH, Yodb
vq ¥d) 99 9.9, 2016, 99 5 gvg® — AT 0T BT I7T — I9ETT —
AFMFEIRT — T 5 & WRga & IR, AfT FHI0T 7919 6 ¢ IR 4 W
AT AT Th U AR | 10% A fobar wam 2, at daa faRaa ffor
e @ uwEarq @ T far sre — sy fmior &1 e e @ forg, uga
arder foior & gerr aféa @ — 3dy wu 9 i a5 &1 @IS /s famr,
e faeqa i 21 foar s waar | (chamer fazasat fa. 9.9, <) ... %10

Municipal Corporation Act, M.P. (23 of 1956), Section 307 — Illegal
Construction — Interim Order of Protection — Held — Merely because
demolition was stayed by a Co—ordinate bench of this Court in relation to
some other case involving different factual aspects, the same cannot be cited
as aprecedent. [Leeladhar Vishwakarma Vs. State of M.P.] ...*10
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TIRYTferd 719 SIferfar, 7.4, (1956 &7 23), €177 307 — 37deT #7701 —
VIVETOT BT 3l 31 er — AffEiRa — ara waife faf=1 qearcas usqall 4
radfera fe<dfl 3T Udvor & dder ¥ 39 AT &1 J9-a9g dIs gRT disH WX
i o <1 18 off, 39 U qd Fvfa & wu 4 Sga @1 fear s adar
(chremerR fazasnt fa. 9.9, 59) ...*10

Municipal Corporation Act, M.P. (23 of 1956), Section 307 — Illegal
Construction — Notice — Held — Petitioner himself admitted that he has no
building permission and no sanctioned map and his entire construction is
illegal as well as the Colony where house has been constructed is also an
illegal Colony — It is clear that contrary to rules, construction was made — No
triable disputed issues are involved in present case requiring any
adjudication on facts — Petition dismissed. [Leeladhar Vishwakarma Vs.
State of ML.P.] ... *10

TIRYTferd A1 ifSifaa, 7.4, (1956 &1 23), €177 307 — 33T f#for —
TFifew — afafaeiRa — arh 9 W@ wfoR fear 2 & sad urg wa= fAEfor &
B3 =T T8 2 3R BIY AoR AHfaA TE ? vd Sadr wyvf i ade 2,
wrer 8 o e § 7o fafia fear mar @ 98 ff te sy sfari @ — a8
wee ® 6 @ faodia, foefor fear @ o — ada= yavor § @18+
frarofa faarfea faaree siqdfera 781 @ forad a2al w® ®is =rafavias
rafara g1 — afaer @R | (efiamer fawasat fa. 7.9, w=9) ...*¥10

Municipal Corporation Act, M.P. (23 of 1956), Section 307(2) & (3) —
1llegal Construction — Deposit of Property Tax — Effect — Held — Merely
because petitioner deposited property tax, it would not confer any title or
would not legalize his illegal action — He himself admitted that he has no
building permission and no sanctioned map and his entire construction is
illegal as well as the Colony where house has been constructed is also an
illegal Colony — Deposit of property tax will not come to the rescue of
petitioner. [Leeladhar Vishwakarma Vs. State of M..P.] ...*10

TIvgIferd A7 Siferfas, 7.9, (1956 &1 23), €IRT 307(2) T (3) — 39T
faaior — swgfea &v srar svar — gorq — afafasaiRa — a3 ®aife arh 13 dufaa
B T fhAT, I8 DS P U 8] BRI Al S JdY drd I d¢T -T8)
P — I @I I8 WoR f6ar 2 & 9 ur wad fufor &) 18 srg=n
T8 @ Ud SIS HoR Afaa 8 @ vd Suat Syt fafer sy @, wrer € o
il # 7= fafifa foar war 2, 98 W v srdy sl @ — dufed &= s
3 A gl &1 9919 21 B | (eframeR fazasat fa. 7.y, wsw) .. %10

Municipal Corporation Act, M.P. (23 of 1956), Section 307(2) & (3) —
1llegal Construction — Held — Since there is no requirement that a particular
period has to be given to wrongdoer for filing reply or an order u/S 307(3) can
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be issued only after a particular period, therefore, after having admitted that
the construction has been raised without seeking any building permission or
sanctioned map at all, no infirmity is found in impugned order. [Leeladhar
Vishwakarma Vs. State of ML.P.] ...*10

TIRYTferd [T S, 7.4, (1956 &T 23), €1I%T 307(2) T (3) — 39T
frafor — aiftretRa — gfe Tl 313 srar 981 @ & Sae uwga a3 & fag
qyGal & &g falkrse sm@afer yg™ @) MY srerar oad va fafdrse safr «
geaTd &) ORT 307(3) @ 3fafd A SR fHAT ST AT 2, 37, I8 WHaR
® b gzard b {6l waa fmfor @) srg=m | {3971 srerar JoR aFfaa &
fa=r famtor fear a2, mafia ey § w1 & T8 urg g (efemer
faeaaHf fa. 9.y Irs7) ... %10

Municipal Corporation Act, M.P. (23 of 1956), Section 3084 — Violation
of Sanctioned Map — Compounding — Held — No material on record to permit
petitioner to convert one of the floors meant for parking for any other use —
Compounding is not to be done when violations are deliberate, designed,
reckless or motivated — Such violation of sanctioned map is neither compoundable
nor there is any provision for such deliberate act — Such deliberate illegalities
cannot be regularized by Court shaking the faith of citizens in the machinery
of town planning and administration of municipal laws — Petition dismissed.
[A and A Real Estate Pvt. Ltd. Vs. State of M.P.] ...78

TIRYlferds 719 IfE94, 9.4 (1956 &7 23), €IIRT 3084 — HG[¥ HI-fa=H
®T Iool g — 7197 — AfAfeailRd — arh ) arfe 71 @ fore a1 78 wforen ¥ @
TH &1 fHdl 3T Sy & fog uRafida &3 3 srgam <7 9t siftee w® &1
Y T @ — 19 Seaud AR, IRSfeud, a1 Wra—fa=ar sreEr uRka
B, a1 T 181 fean s arfey — wfigd aFfaa &1 8T Seaed | df I
2 3R 7 8 T8 IFgEa} 5 T I @ foy i3 Sudy @ — ¢ SIAqEas
DY g IrduaRt & =rared g1 fafia @ fear o gear 2, e R
oM & 93 Ud TRuTferaT faftrl @ gemas 9 anRel &1 fagara s iy
— aifaer @il | (T ve ¢ Raa gree vt fo. fa. 9.9, <) ...78

Municipal Corporation Act, M.P. (23 0of 1956), Section 401 — See — Civil
Procedure Code, 1908, Order 7 Rule 11 [Abhishek Dubey Vs. Pyare Lal]...153

TIRYIferds A9 SIfEfa, 9.4, (1956 &7 23), €IRT 401 — @ — Rifda
gfFar dfedr, 1908, 1<% 7 (77 11 (AIFN® g4 3. @R @Ter) ...153

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Sections
8/15, 29 & 37, Standing Order No. 1/89 and Criminal Procedure Code, 1973 (2
of 1974), Section 439 — Bail — Quantity of Contraband — Held — This Court
earlier concluded that whether the procedure laid down under NDPS Act is
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complied or not, the same cannot be looked into at the time of grant of bail
and can be decided at the time of trial as the same is question of fact —451 Kgs
of poppy straw seized from applicants — Case is related to huge quantity of
contraband — Bail rejected — Application dismissed. [Hoshiyarsingh Vs.
State of M..P.] .. %8

Iy E 39IEr IR FTgard) yaref siferfaas (1985 &7 61), €TRIY 8,15,
29 q 37, YTt SR #. 1,/89 VT TS UlHAT Aledl, 1973 (1974 BT 2), €7IRT 439
— T — fAfAfg st amEr — afafeiRa — 39 =amaen g™ yd § a8
frrepftta foear T o fo wSifivy aifeifraw & s=asfa fAeafRa ufssar &1 ure=
forar T ar EY, 39 W 9HHd v w1 @ 9wy faar T8 fear o aedr iR
34, 924 &1 Y 8 & SRl faare & aay foffa fear o aear @ — sdea 9
451 THIT. dIEaqor o fonan ram — Arrer fafiitg 31 srcaftre wr=r 9 94dfta @
— ST AR — e @R | (BIRrRRE fa. 7.9, sw) .58

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section
8/20 & 52-A— Retesting of Samples — Permissibility — Held — FSLreport revealed
detention of Uria substance and no MDMA drug was found — State filed
application for retesting of sample, which was rejeced — Challenge to— Held —
In extemely exceptional circumstances, for cogent reasons to be recorded,
application for retesting can be considered provided application is filed
within 15 days of the receipt of the test report — State filed the application
within time—Application allowed. [State of M.P. Vs. Sonam] ...*18

g 39fer s F-gard) ygref Siferfaa (1985 #T 61), €IIRT 8,/20 T
52—A — T BT Y7 ghET — sgHagar — AfEiRa — [marefie fags
YAITRITET Yfirdss JRAT ugred &1 UraT ST e Hdl @ Y9 $ls T4 ST U ¢
el 72 urg E — ¥ A TA D YA Ul =g e yxgd fean, o
AR f&ar rm o — &1 gEkd — siffEiRa — s@ia smuarfes aRRefaar
#, @yl dR &1 AfferRad wvd gU. Y=1: udieqr &1 e faar 4 forar <
HdT & U, AT uieror yfad< &1 uiitd & 15 &= & Har yxga fear
Bl — IS A WY & HIaR IS UEdd AT — 3mdsd HeR | (AU, sy fa
|r) ... %18

Negotiable Instruments Act (26 of 1881), Section 138 & 142 and
Criminal Procedure Code, 1973 (2 of 1974), Section 482 - Territorial
Jurisdiction — Held — Applicant is PAN India Company having its branches
all over India — PAN India Company cannot be given liberty to present
cheques at any place in India according to their will and get arrest
warrants/summons issued to respondents, who will have great difficulty in
contesting the case — Though Court at Bhopal has jurisdiction to hear the
case but no transactions of applicant company has taken place at Bhopal but
has taken place at Kolkata — Applicant cannot be allowed to file complaint at
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Bhopal only because cheque has been presented at Bhopal — Application
dismissed. [Mahindra & Mahindra Financial Services Ltd. (M/s.) Vs.
Kamdhenu Company Pvt. Ltd.] ...180

GBI foregd S (1881 &T 26), €IIRT 138 d 142 U4 qU€ HiHAT
WIfedr, 1973 (1974 &7 2), TIRT 482 — &= siferarRRar — siffaaiRa — srdremeff
U ARG ARA Hu 2 faa) wrE] g9l 4R H @ — Rad IRd
Ul B AU FWHAR ARA d S H I R 9% ygd dA 3R
gaffor @& ARTAN) aRe /99 SN SR19 &) ad-=dT gl <l ST dadl,
forg aral &1 ufddre @ 3 ool sfearg g1l — gafy Aiura Rera =T
Pl AT DI A1 I ARHIRGT 2 fb=g ardiemreft wuh &1 B3 H daaer
Agrel # T8 g3AT 2 UG HeAddl H 3T 8 — HId 39 HRUT 6 A% AuTA §
g¥qd fonar a2, srdiameft &1 wiurer # uRars yxqd &=+ @1 srgufa 81 < <
AHdl — AT @i | (\fe=T vvs wfg<1 szt affaw fa. (@3) fa
S ®. 9. fo1.) ...180

Nikshepakon Ke Hiton Ka Sanrakshan Adhiniyam, M.P.,, 2000 (16 of
2001), Section 14 — See — Criminal Procedure Code, 1973, Section 438

[Pramod Sethi Vs. State of M.P.] ...182
freladl & feal &1 avevr Sifefre, 9.9., 2000 (2001 &T 16), €T 14 —
@ — US UfHAT Afedl, 1973, €T 438 (4¥I< 43! fa. 7.9, ¥r<3) ...182

Panchayats (Election Petitions, Corrupt Practices and Disqualification
Jor Membership) Rules, M.P. 1995, Rule 7 — Security Deposit — Mode — Held —
Apex Court concluded that Rule 7 provides deposit of security alongwith
election petition which is mandatory — Mode and manner is irrelevant — Only
requirement is to present the proof of payment of security deposit alongwith
election petition. [Rangoli Rajak (Smt.) Vs. State of M.P.] ...48

garga (fafa= sifsfar, gserar v aewgar @ fav fAvdar) a9, 9.4
1995, fa 7 — gfagfa fAey — dfa — affeiRa — waf=a <mea a
frrepftfa fear @ & Frm 7 Fat=s arfaer & arer giingfa &1 ey sudfea
HRAl @ Sl ATAUS B — T ¢F S U 2 — YHHA ATaAdar atad
Fifet & w1l gy &8y & A &1 9qd 9¥gd SRA1 = | (]Il 60
(sfreY) fa. 5.9, 31539) ...48

Panchayats (Election Petitions, Corrupt Practices and Disqualification
Jor Membership) Rules, M.P. 1995, Rule 7 — See — Panchayat Raj Evam Gram
Swaraj Adhiniyam, M.P. 1993, Section 122 [Rangoli Rajak (Smt.) Vs. State of
M.P.| ...48

garyq (fafa= sifsfar, gserar v aewgar @ fav fAvear) (a9, 7.4
1995, [999 7 — @ — YFrgd vIoT U9 ITH ¥aGvIo fEif99, 9.4. 1993, &IIRT 122
Rl Yore (i) fa. 7.9, o) ...48
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Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),
Section 36(2) & 36(3) — Competent Authority — Disqualification of Sarpanch
on account of conviction u/S 307/34 IPC — Held — Issue regarding
disqualification of the office bearer of Panchayat is liable to be decided by
following conditions mentioned in Section 36(2) of Adhiniyam — Competent
authority shall be Collector in respect of Gram Panchayat and Janpad
Panchayat — Even otherwise, election of R-4 has already been challenged
which has been dismissed and against which writ petition is pending — No
interference warranted — Petition dismissed. [Ankit Vs. Collector Distt.
Dewas (M.P.)] ¥4

YT XToT U9 TTH ¥GRI97 S99, 9.9, 1993 (1994 &7 1), €1I’T 36(2) T
36(3) — & YIEIHI) — 91.G. 9. BT &IRT 307 /34 & i d 19l & &reor
wug #t fAavgar — affifagiRa — daraa & gsifterd #) fRdar 9 g4fea
faarers, st &) Rt 36(2) W SfeaifRaa wal &1 utem wvd gy fafRaa
fHd SIM A ® — U U9Id U9 SFUS GArId & G99 W e USSR deldex
BT — 3r=ger i, yweff . 4 & fatas &1 vga & gAKN & o ga @ o @Ra
foar a1 va foe fawg Re arfae difsa 2 — fodl ewasiy @) smavasar a2)
— gifaeT @i | ((ifed f4. deaex SRy ae tara (Ta.dh)) %4

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),
Section 122 and Panchayats (Election Petitions, Corrupt Practices and
Disqualification for Membership) Rules, M.P. 1995, Rule 7 — Election Petition
— Security Deposit — Intention of Statute — Held — Intention of statute is not
such that amount should be deposited and be given to specified officer but the
object was to satisfy the specified officer about deposit of security amount at
the time of presentation of election petition and if specified officer is satisfied
with submission of details of deposit made, then it can very well be treated to
be sufficient compliance of Rule 7 of 1995 Rules. [Rangoli Rajak (Smt.) Vs.
State of ML.P.] ...48

YT XTST U9 ITH ¥GR0oT IE99, 7.9, 1993 (1994 &7 1), €IRT 122 V9
garga (fafa sifsfar, gerar siv aewgar @ fory favean) a9, 7.9, 1995,
fr 7 — f[afa aifasr — gfaygfa ey — g &1 srerg — affaiRa —
B BT AT UET 181 2 b R o1 a-18 @iy w9 fafafdse sitard &1
g 31 WY d9fed sHPT S fFataq aifaer o) yxgfa @ gy faffds
AHI HI yfrgfar TRT & 1T A GH & IR H G HIAT AT U9 AfS
fafafds e s &1 1€ ¥ & AT yga &3 9 dgse 2, o 98
Tefl—HifT 1995 & AN & R 7 &1yt Ut w141 ST WavaT @ | ([Tl
o (#hd) fa. 7.9, wrs3) ...48

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),
Section 122 and Panchayats (Election Petitions, Corrupt Practices and
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Disqualification for Membership) Rules, M.P. 1995, Rule 7 — Election Petition
— Security Deposit — Mode — Held — The election petition contained copy of
challan showing deposit of Rs. 500 towards security deposit — It can be
termed as sufficient compliance of Rule 7 of 1995 Rules — No interference
warranted — Petition dismissed. [Rangoli Rajak (Smt.) Vs. State of M.P.]...48

YFIId T U 19 €GVroT IfEa9, 4.9 1993 (1994 &7 1), €IRT 122 U9
yarga (afaT sifsfar, gwerar siv aewrar @ fory fAegan) (a9, 7.4, 1995,
fraa 7 — fafa aifasr — gfogfa f[Rea — Afa — aftfeiRa — faf==s
Fifaet A arar &1 ufa wfie off ford gfovfa feaa & wu o 500 /— &, S
T A o — 39 1995 I & w7 &1 gat@ JUTAH BT I AhdT & —
fH3ft gxagiy &) smavaHar A&l — Arfast @il | (I woie (sfiodh) fa. 7.9,
M) ...48

Penal Code (45 of 1860), Sections 192 to 196 — See — Criminal
Procedure Code, 1973, Section 340 | Anand Singh Parihar Vs. State of M.P.]

ees 2
qUE Gfedr (1860 T 45), IRV 192 & 196 — @ — qUE HlHIT Gledl,
1973, €11RT 340 (314« Rig uRER 9. 9.9. 759) w¥2

Penal Code (45 of 1860), Section 294 and Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Act (33 of 1989), Section 3(1)(s) —
Abusing — Annoyance — Abusing word in the name of mother and sister —
Held — This Court earlier held that these types of abuses are uttered in
general parlance in altercations between rustic people — Annoyance is the
main substance of offence punishable u/S 294 IPC — Virtually, in colloquial
language such type of abuses are often used, therefore they cannot be
accepted in their literal sense — Since no prosecution witness deposed before
the Court anything about causing annoyance, prosecution failed to prove
that accused committed obscene act by abusing complainant which annoyed
others. [Premchand Vs. State of M.P.] ..*14

qUS Wiedr (1860 ®T 45), &RT 294 Y9 Srgyfaa wfa sl sgefaa
sTTorrfar ((regrare farer) siferfaas (1989 @7 33), €IRT 3(1)() — el @71 —
&g — d1 §89 @ 19 Y¥ el g1 — AffEiRa — s9 <o 3 gd o
R fear o 6 58 YR 31 wiferam aH=T sid—ard 9 3[EwI dll &
9= Y srrST H & 9l @ — @1 WIS 4. D ORI 294 H SUSHII S(URTE BT
9% dcd & — dIdd H, dicdrd @1 |11 H 39 YSR &I Mferdi dgar ygad
gt €, 3ra: 9% Sa wfeaw i A wWfier ad fear o wear — gfe
AT & guel fdl o o= el 9 aig +1Rd 6 v @ IR o 3Is
g 981 faan, RIS Jg wifed &3 A swd @1 f& aRard 4
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AR BT el B VAT Nl Ha HTIRA AT forad 377 B &l garm |
@wd< fa. 9.9, =) ...*14

Penal Code (45 0f 1860), Sections 302, 376(2)(cha), 363, 364,366 & 201
— Circumstantial Evidence — Theory of Last Seen Together —Held — Victim was
not seen by anyone after she was last seen with appellant — Time duration
between missing of the girl and her dead body being found is very less — There
is no possibility that girl was with somebody else — It is established that
offence has been committed by none other than appellant — Conviction
upheld — Appeal dismissed. [Gowardhan Vs. State of M.P.] (DB)...125

QUS Wiedr (1860 &7 45), €TIRTY 302, 376(2)(cha), 363, 364, 366 T 201 —
gRRRerfaror= a1 — sifas v wrer @ it &1 Rigra — aifafseiRa — difsar
a1 3ifoH IR rfiareff & wrer 3@ 9 & g S9 fEd & g1 A <@
o — ASPI ® <ITudl 811 Ud SH®BT 19 v & A9 9 afer d1H! 49 & —
Y BIS HHTEAT T8 @ b aATsd) ot ok & warer off — wE veafiua glar @ f&
ararrer Irdterreff @& ararar fed) a1 g™ ®IRa € foar mr ? — wfifg
S — Idia @R | (e fa. 7.9, w57) (DB)...125

Penal Code (45 0f 1860), Sections 302, 376(2)(cha), 363, 364,366 & 201
— Medical Evidence — FSL Report — Diatom Test — Held — Injuries were found
on the body of the victim — Doctor has opined regarding suggestive of vaginal
penetration and suggested for diatom test— Diatom test was got conducted by
police authorities which was found positive — Appellant failed to explain the
recovery of clothes of deceased at his instance and presence of sperm on the
clothes as per FSL — These aspects goes strongly against appellant.
[Gowardhan Vs. State of ML.P.| (DB)...125

QUE WIadT (1860 T 45), €TIRTY 302, 376(2)(cha), 363, 364, 366 T 201 —
fafecda areg — =rareafys fasrT garrenar gfadeT — Sraed geer —
sffeiRa — fifsar & 29 wr 91 uig w18 — fafecas 3 A ya3q & God
BN @ Heg H I 4 2 dAT SHed wWiEv &1 gIna fear @ — yfew
YISO §IRT SICH URievT atfera foear war o1 ot fo uifsifed urar ar —
dfiereff, SH@ FRMRE R Jfasr & Husl 3 RETN T4 THLHETA &
ITUR PUsI R 9 @1 Al & W $A H IWHA @ — A U
gHTaeITell wd 4 rdfiareff & fawg wird 2 | (9= fa. 7.y, wsa) (DB)...125

Penal Code (45 0f 1860), Section 306 & 498-A— Quashment of Charge —
Ingredients of Offence — Held — In suicide note deceased wrote that she is
leaving the world due to her own trouble and she herself is only liable for her
death — Petitioners are in-laws of deceased and deceased committed suicide
within 27 yrs. of her marriage and specific allegations regarding cruelty and
harassment and ingredients of abetment are evident from statement of
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witnesses recorded u/S 161 Cr.P.C. — No interference warranted — Revision
dismissed. [Pawan @ Premchand Rathore Vs. State of ML.P.] ...*13

QUE Ufedr (1860 ®T 45), €IIRT 306 T 498—A — 3IRIY &T G eT —
3YvreT & "ed — AffaiRa — gaigs Aie A gfaer A faar 6 ag s w@d
B WA & HRT AT Bl B © AR YHAA 98 @A 8 AUl g & fog
TR 2 — IR Jia®T & G ared @ 3R a1 A v+ faars & 21
9y & HIaR AT DI @ 3R U H. I °RT 161 B e sifferRaa arferay
® U 9 HYdl U9 Icfied Haehl fafifdse aRiy vd gIvor & ocsd W & —
fordl saay 31 srazddr 181 — gAdevr Wikl | (ya< S» gHdS ek fa. u.
Y. T5A) ...*13

Penal Code (45 of 1860), Section 306 & 498-A and Evidence Act (1 of
1872), Section 113(A) — Presumption — Held — Wife committed suicide within a
period of 7 yrs. from date of marriage — Court may presume having regard to
all other circumstances of the case, that such suicide had been abeted by her
husband or by such relatives of her husband — Charge rightly framed
[Pawan @ Premchand Rathore Vs. State of M..P.] ... *13

QUS VIRl (1860 BT 45), £IIRT 306 T 498—A Uq 1&g AETIH (1872 BT
1), &%T 113(4) — Sgereor — AfAfeaiRa — geit 9 A faare & 7 aof @
HIaR ATHEAT DI — _ATAI ATl D1 G+ 39 uRReAfAT 31 e 7 =d gy
Ig SUHRUT &R AT 6 ¢ srcreen sua ufa a1 sua ufd & ¢ ArdeRy
SRT gURT @1 1% off — 3Ry Sfara & favfaa g 1| (va< S d9es W6k
fa. 9.9. 7<) ... %13

Penal Code (45 0f 1860), Sections 363,376(2)(n) & 506 —See— Criminal
Procedure Code, 1973, Section 311 [Shahrukh Khan Vs. State of M.P.] ...171

QUE WiedT (1860 BT 45), €TIRTY 363, 376(2)(n) T 506 — 3@ — qvE FfHAT

Hledr, 1973, €177 311 (IMEHE G fd. 4.9, I153) ...171
Penal Code (45 of 1860), Sections 420, 406 & 34 — See — Criminal

Procedure Code, 1973, Section 438 [Pramod Sethi Vs. State of M.P.] ...182
QUS WIfedr (1860 ®T 45), €NV 420, 406 T 34 — <@ — QUS HibgT

Tfedr, 1973, €777 438 (991 A} fa. 7.9, <) ...182

Penal Code (45 of 1860), Section 498-A, Dowry Prohibition Act (28 of
1961), Section 3/4 and Criminal Procedure Code, 1973 (2 of 1974), Sections
227, 228 & 482 — Framing of Charge — Held — In the complaint, there are
specific allegations against applicants about demand of dowry and causing
physical and mental cruelty in connection to demand of dowry — No illegality
in framing of charge against applicants — Application dismissed. [Sukhendra
Chaturvedi Vs. State of M.P.| .. *19
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QUE IedT (1860 &T 45), €1I%T 498—A, T&of Flaver eI+ (1961 &1
28), €TIRT 3 /4 Ud GV UIHAT Aledl, 1973 (1974 &T 2), IRV 227, 228 T 482 —
3TRIY Bt fava=r — fafefRa — aRare ¥ Amdsal @ faeg <@w @) A1 Aeef
IR A I 7T & A9 H ARG vd aRIe yars1 w1k feg o dqeh
fafafdse affreem € — mdcal @ favg IRIY farfad & § &g derar a8f
— 3TaEd @Ik | (§E=< aqd <l fa 9.9. 7<) ...*19

Penal Code (45 of 1860), Section 506(P-11) and Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Act (33 of 1989), Section 3(1)(r)
—Threatening — Held — Threatening is the most important ingredient of
criminal intimidation — The sole eye witness deposed that accused told him
that he has been rescued but if he came to his field he will be killed — This
intimidation is conditional, so it does not come under the purview of offence
punishable u/S 506(P-II) IPC and u/S 3(1)(r) of the 1989 Act. [Premchand
Vs. State of ML.P.] ... %14

qUS Hiedl (1860 &7 45), &RT 506(P-11) ¥a srgfra wirfa silv srgefad
STt (3rgrare farevr) Ifefa (1989 &1 33), €1IRT 3(1)() — @} T —
AMFEIRT — e 1 MRS ANFE ST AT U@ TP & — (A
aggelt el 4 s fear f6 e 3 99 qar 6 Sl 94 faar ™ 2
<ifed afs a8 S9® @a ¥ g at 98 IR fear s — a7 werd afE 2,
Id: gg uRT 506(P-II) w1.€ 6. uad Affraw 1989 & arT 3(1)(r) @ 3iavia
U JuRTe &1 g A 721 ammar | (Ywds 3. 9.9, 3sw) ... %14

Police Regulations, M.P,, Regulation 64(2) — Termination/ Compulsory
Retirement — Impact of Negligence — Held — Petitioner was negligent and
delayed the processing of 33 letters, however impact of such delay not spelled
out in charge-sheet — Respondents have also not established any ill motive of
petitioner — It was not made clear as to what was the adverse impact or
resultant damage if petitioner did not process the letters with quite
promptitude — Punishment is disproportionate and excessive in character —
Impugned orders set aside — Matter remitted back to authority to take
decision afresh on question of punishment — Petition allowed. [K.C. Kandwal
Vs. State of M.P.] ...601

gferer fafer=ram, 7.4, afa7 64(2) — dar @it / sifrard darfagfcd —
99T BT gHId — IR RT — =i SUATaE o7 R YA 33 YA UR HrRAAIR!
& A facid fovar, afy 59 facis &1 919 IR ¥ wse 91 fear 1 —
gaffirer 7 Il @ feeft grrera &1 Y werfia wd fear — g7 wse ad
far T o fo afe ar=h A3 Sfaad acrar ¥ val R srRiarE 128 #) O saar
F1 ufard e yard a1 aRomd &fd off — v 31 yfa sagurfas den safe @
— & fua 3me e U fHY 1Y — HrHer YiferadrY &1 IRa & 999 o 90 RR
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¥ fafafR=a f&d s 2q ufad fa fean war — afaer doR | (@3 Hvsare fa.
7.9, 3159) ...01

Precedent — Interim Order — Held — Interim order cannot be treated as
aprecedent. [Leeladhar Vishwakarma Vs. State of M.P.| ...*10

yd fofg — siaRe spcer— afifeaiRa — siaR« smeer & va qd fofa
D ®©U A T2 7HT1 S Ahal | (hareR fawaeal 3. 7.9, <) ... %10

Prevention of Corruption Act (49 of 1988), Section 13(1)(d)(ii) & (iii) —
See — Constitution — Article 226 [Sandeep Kulshrestha Vs. Manoj Pratap
Singh Yadav] (DB)...1

YECTFIN [aIRVT TSI (1988 &7 49), €77 13(1)(d)(ii) T (iii) — <T@ —
GIAETT — 3287 226 (44U st fa. w4 ydard Riz a1eq) (DB)...1

Protection of Children from Sexual Offences Act (32 of 2012), Section
5/6 — See — Criminal Procedure Code, 1973, Section 311 [Shahrukh Khan Vs.
State of ML.P.] ...171

o e 3rqererl’ & drerdl &1 GYervr ST (2012 &7 32), €T 5,/6 —
@ — qUS UfHAT Afedl, 1973, €IRT 311 (IEw@ @ 4. 7.9, I59) .. 171

Protection of Women from Domestic Violence Act (43 of 2005), Section
2(f) & 17 — Domestic Relationship — Maintenance — Entitlement — Held —
Respondent is sister—in—law of petitioner and since petitioners are coming in
relationship with her and before 2006, they lived together in shared
household, it cannot be said that there exist no domestic relationship — She
has a right to reside in shared household u/S 17 thus she would come within
the definition of domestic relationship — It is also not necessary that at the
time of filing application by aggrieved person, domestic relationship should
subsist — Award of interim maintenance was proper — Revision dismissed.
[Manohar Lal Jain Vs. Smt. Urmila] ...159

gR o T | Afecrail &1 \vervT e (2005 &7 43), &RT 2(f) T 17 —
ERS AId_IR — 9R9T GIyT — gHerd) — ffeiRa — gceff arh @1 9g @ vd
fo ardiror ycaeft & |rer Redarl 4 =l 3 e € Ud 2006 & Yd d U A1
|rsh [Eeefl # BT B A, g8 2] Hel ol GHdl & $Is =R AN T8I 8 —
ORT 17 & 3iavid 4 Arsh Teeefl ¥ B &1 ASR © 3a: 98 =R AaR] dI
gRATST & Hiax el — I o smavae A @ & difsa aafdm g smas
YA B D FHI BRE AGRT HI-IF BT A1y — JaRA AROTUIYe] ygH
foar ST Sfaa o — gadeor @ls | (wHER dra o 3. sfiod) sfitar)...159

Protection of Women from Domestic Violence Act (43 of 2005), Section
2(f) & 17 — Incident Prior to 2005 — Held — Apex Court concluded that
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conduct of parties even prior to commencement of 2005 Act can be taken into
consideration while passing order under provisions of 2005 Act — She cannot
be debarred from getting protection under 2005 Act in later years. [Manohar
Lal Jain Vs. Smt. Urmila] ...159

gR o] [T | Afecrall &1 avervr Sferfra9 (2005 &7 43), €IRT 2(f) T 17
— 2005 @ Ygel #t "gear — AffaeiRa — wal=a =rareaa 13 frssfifa fear f$
arferfe 2005 & Sudenl & e MR I HRA GHY UABRI BT rferferas
2005 & YR &I @ Yd &I ATaxvT HI faaR # foram o gadl @ — 99 ygardad]
Tyl § srferfrs 2005 @ e HRET Ut B 9@ faafsta & far i adar
(wER @t o 3. sy sfifa) ...159

Protection of Women from Domestic Violence Act (43 of 2005), Section
3 — Domestic Violence — Held — As per Section 3, domestic violence includes
causing physical abuse, sexual abuse, verbal and emotional abuse and
economic abuse. [Manohar Lal Jain Vs. Smt. Urmila] ...159

ERe fedr & Afecrsil &1 \vervT a9 (2005 HT 43), €T 3 — &R
fear — affeiRa — a1 3 @ JFUR, =Re a1 4 TiRS gwudlT, o« fre
TRUAN, HIRg® 3R HEIIS GRUART Ud ATlRfed GRUANT HIRA Bl
affera @ | (\eER ara o fa. sherd) sfiten) ...159

Protection of Women from Domestic Violence Act (43 of 2005), Section
3 — Economic Abuse — Held — Respondent was compelled to live separately —
Earlier she use to get maintenance of Rs. 10,000 and now it is stopped since
2012 — Petitioners had also deprived her for getting insurance money of her
deceased husband — Fact of economic abuse is prima facie evinced in favour
of respondent. [Manohar Lal Jain Vs. Smt. Urmila] ...159

gR o] T | Afecrail &1 avervT SIferf-ra9 (2005 @71 43), €177 3 — 313 &
&yl — sffeaiRa — gl &1 g e &= 2q faaer fear @ o —
gd # 98 %. 10,000 / — {RVT UIVOT YT AT Sl off 3k 319 98 2012 9 d3 =
— ATARTOT 9 I AU Jad ufad &1 91 o1 91 A | 1 Ifaa fear o —
anfdfe gRUAT &1 a2 g geear yuff & uer o ywifora shar @ | (FFeR
@l oI+ 3. shrchy Sfifa) ...159

Railways Act (24 of 1989), Section 124-A — See — Railway Claims
Tribunal Act, 1987, Section 13 [The General Manager, Western Railway Vs.
M.P.E.B. Rampur, Jabalpur] LF21

R AT (1989 &T 24), &IRT 124—A — @ — ¥ {IaT 3IfETHIT
SS9, 1987, &RT 13 (& SFRA AAGR, d¥ed Yad fa. gadigdl. IwgR,

SI9eYR) %21
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Railway Claims Tribunal Act (54 0f 1987), Section 13 and Railways Act
(24 of 1989), Section 124-A - Claim by Third Party — Compensation suit for
damages caused to electricity lines underneath the railway track — Held —
Loading of chemicals in tankers was not only the responsibility of consignor
but also of defendants (Railways) as loading has been done in its oil tankers —
It was imperative for defendants to ensure that loading was properly done —
None of the Committee members have been examined — They have total lack
of knowledge about the cause of fire— Compensation rightly awarded by trial
Court — Appeal dismissed. [The General Manager, Western Railway Vs.
M.P.E.B. Rampur, Jabalpur] .. *21

e 74T 3Iferdor a7 (1987 &7 54), €1IRT 13 T o7 S99 (1989
@1 24), EIRT 124—A — IR Y&IHIY GI¥T G197 — el UeRAT & 1 31 fagga uera
s @1 IR &foal @ fog yfder—are — afifaeiRa — a1 & = o
ET Badd YuS $T Sca¥aridd T8 o Mg yfaardimor (Red) &1 1 2 Fife
e 9D dd <)l A fHAr AT o1 — yfdardi & fag gs giRea s
Ifard o f& e S | foar ar o — wffa @ fedt # g &1 gdeor
&l fHaT T — 39D YT AT & SRVN & fawy § I &1 yofa: e @ —
faarer <marera g1 ufaax Sfaa € aiftrfeofta fear wam — srfra @l |
(& SRS HAOR, 9% Xerd 4. wdlg dl. PR, SeeyR) .. %21

Railway Claims Tribunal Act (54 0f 1987), Section 13 and Railways Act
(24 of 1989), Section 124-A - Jurisdiction of Civil Court — Held — Civil Court
has jurisdiction regarding any claim for damages caused to any third person,
who is not a passenger or excluded u/S 124-A of 1989 Act — If any loss caused
to any person or damage is caused to any property who is not a person or is
not a property to which jurisdiction of Claims Tribunal extends by virtue of
Section 13 of 1987 Act, Tribunal will not have any jurisdiction for
adjudicating a claim in respect thereof and it would only be the Civil Court
which shall have such jurisdiction. [The General Manager, Western Railway
Vs.M.P.E.B. Rampur, Jabalpur] .. *21

e 14T 3IferdHor IS (1987 &7 54), €TI%T 13 T ¥eT 797 (1989
BT 24), §RT 124—A — Rifder =Ty &1 sifgawRar — aififaiRa — fafaa
AT &t el R aafaa, s arE € @ ar AferfrrT 1989 &t &Rt 124—A4
@ 3ravia afsta 2, @1 g3 afd @ I3 @ ddg 7 f¥aiRar @ — afy ¥4 fed
<afad &t g1fs It fedl gwufea 1 18 afa w1ka sidt 2, St var afea ar e=f
wfed w1 @ fora wR AfSfw 1987 &Y &RT 13 & AMER R 14T 3MferHROT BY
IftreTRar faxaiRa st 2, siftraxor &1 S9 w5y § foxft qrar—fofaa @
ftreTRar & 81 3R a8 ®aa Rifad =<amarea s o oA arfSreRar
B | (& SR Ao, d¥e Yed fa. gadlE . IR, SedyR) .21
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Recovery of Debts Due to Banks and Financial Institutions Act (51 of
1993), Sections 17, 18 & 34 and Companies Act (1 of 1956), Section 446(2) —
Release of “Subject Land” — Leave of Company Court — Held — Act of 1993
overrides the Companies Act therefore leave of the Company Court u/S
446(2) of Act of 1956 is not a sine qua non — Impugned order set aside —
Official Liquidator directed to execute sale deed of the “Subject Lands” in
favour of appellant— Appeal allowed. [Anil Kumar Khandelwal Vs. Lakhani
Foot Care Pvt. Ltd.] (DB)...*3

ol 3iiv fadly wverrst &1 eeq For aeclt iferfraH (1993 @1 51),
&IV 17, 18 T 34 UT S+l fTI7 (1956 &7 1), &IIRT 446(2) — “fawaref=
g a1 [Yfaa — du Frgrag a1 sgafa — afffeiRa — 1993 &1 s
U AfSIf ur eI @ 3ra: 1956 & ATTIA DY &RT 446(2) ® Aaia
U ARATAI DI JFANT JAfEard T8 2 — AEIfa e U — DY
wgS &I dierefl & ua ¥ vl ff@ar o faga fade e $-
2g R fear = — arfie A9R | @Ife FaR @vseard fa. a@r ge s

uT. fet.) (DB)...*3
Registration Act (16 of 1908), Section 17 & 49 — See — Transfer of

Property Act, 1882, Section 54 [Suleman Vs. Narendra Kumar] w112
vfore 1T IS (1908 HT 16), €TIRT 17 T 49 — @@ — FHGRT 3I=Iv0T

SS9, 1882, €IRT 54 (o9 fA. R% FIR) ... 112

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act
(33 of 1989), Section 3(1)(r) — See — Penal Code, 1860, Section 506(P-I1)
[Premchand Vs. State of ML.P.] ...*14

srgqfaa ifa siiv srgygfaa st (e [arer) e (1989
@7 33), 8T 3(1)(r) — @@ — gvs afear, 1860, €vr 506(P-11) (W¥94< fa. 7.4
M) ... %14
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act

(33 0f1989), Section 3(1)(s) —See— Penal Code, 1860, Section 294 |Premchand
Vs. State of ML.P.] ...*14

srgyfaa sifa sl sgqfaa weronfa (@regran areer) sifef-ae (1989
@71 33), €TIRT 3(1)(5) — /@ — TU< G, 1860, €777 294 (474 < fa. 7.U. <)
... %14

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities)
Act (33 0of 1989), Section 14-A(2) — Second Criminal Appeal — Maintainability
—Held — After rejection or withdrawal of criminal appeal before this
Court and approaching the Special Court for grant of bail with changed
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circumstances, the order passed by Special Court is a fresh order on merit
and therefore same can be challenged u/S 14-A(2) by filing appeal before this
Court—Mere mentioning of criminal appeal as second, third or fourth would
not change the right of applicant to challenge the fresh order — Appeal
maintainable. [Ketan Vs. State of M. P.] ...118

gyl i sl srgygfEa sronfar (srerare (1areen) e (1989
@7 33), €I%T 14—A (2) — @l 1S ® 3rdfler — giwvftyar — sififaaifRa — g9
AT & 99 9 q1vsd fiel sRfIeR fHd o1 31erar auy ford oM @
9eard dAT 9l g3 aRRefal & e svEa yeE fad o & fag faely
AT & q9el S, faey <Irarer g1 uiiRd J<er [URiSl R UH 141
TR 2 UG 3AfdT Sad Bl &RT 14—A(2) & Aavid 39 AT & aHel rdie
g &R AT < o1 ot — 71 <1ived arder &t fg<i, qefiar srerar agef &
%y A IfeaRad &A1, T MR &I g 31 B ATdTH D ARHR $I uRafda
& BRI — et uiwefi | (S fa. 7.9, 359) ...118

Service Law — Aganwadi Workers — Termination — Grounds —
Aganwadi workers and assistants are appointed only to render services in
Aganwadi Centres, they should not be forced to do other work —
Arrangement of articles to make the "Shivjyoti Arpanam" program
successful cannot be a part of the duties of Aganwadi Workers and Assistants
— Petitioner being Aganwadi Worker rightly refused to do work of labour in
the above said program which is not part of her duties — Impugned order
quashed — Petition allowed with cost of Rs. 10,000. [Mamta Soni (Smt.) Vs.
State of ML.P.] e i |

dar fafer — serst drf®wal — dar gaifid — 3rER — AEErS)
FrRIGatsll vd WeIlieRil @1 MY sad sMEers] &l A 4ag ysH a+
@ foaq @1 9l @ — “Rigsaifa sdvry sRigH &1 9wd 991 & fag aggan
B AGAT HIAT ATFETS] PRIGAR Td ABABIBN & Hd Al BT HFT L] 8l
AHAT — AT 7 JANFEIST BRIGd! 811 & A1d Sad drRIHH d SAfd 61 drd
B A Sfad ©u 4 R fHar o f& sas wdaal &1 9rr 78 @ — nafa
ARy AfEfEd — arfa®mT 10,000 / — ©. & g Gfed o | (wHar A= (shedh)
fa. 1.9 I159) R |

Service Law — Aganwadi Workers — Termination — Grounds — Held —
Aganwadi Worker can only be removed from the post if the charges are
proved to the effect that she is not running the centre properly or discharging
duties and liabilities negligently. [Mamta Soni (Smt.) Vs. State of M.P.] ...*11

Gar fafer — srrerst srdeal — dar warfaa — ey — AffaeaiRa —
TS BRIl Bl UE A dddd dd ST S Adbdl & Afe I8 AR Grfad 8l
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STt f& g Sfad ®U A dg ST Gdrdd 8] B | © Jqal SUATqdd dd Al
1d <1l &1 fdea &3 3@ 2 | (\war | () fa. 7.y, =) R0

Service Law — Appointment — Advertisement & Statutory Rules — Held —
Statutory rules assume precedence over advertisement in the event of
variation between the two. [Sandeep Kulshrestha Vs. Manoj Pratap Singh
Yadav] (DB)...1

dar fafer — fgfaa — fsmg  erg A — siffaiRa — s
el vd a9 & we frear 31 Rerfa 9 & sl &1 fagmos 9@ e
grerfiaar <1 oreft 2 | (HdY et 3. wars garg Rig arga) (DB)...1

Service Law — Appointment — Qualification — Held — Qualification
cannot be changed in the mid of recruitment process. [Sandeep Kulshrestha
Vs.Manoj Pratap Singh Yadav] (DB)...1

war fafer — fArgfaa — sigfar — aifvifaifRa — w<dt ufsar & #=a 9 sgan
# uRad= 781 fear 51 w@ar | (WdU gasss . a9 ya Rig aea)
(DB)...1

Service Law — Appointment — Qualification & Experience — Difference
— Discussed and explained. [Sandeep Kulshrestha Vs. Manoj Pratap Singh

Yadav] (DB)...1
dar fafer — fAgfaa — srgar g sgya — fave — faafaa va wse fean
T | (@E9 Gadss 3. ars yarg g area) (DB)...1

Service Law — Cancellation of Appointment — Change of Government —
Held — In absence of any appointment order issued to petitioners, no right
would lie to them to challenge any of the note—sheets of the Government —
Until and unless there is an order of appointment, there cannot be any
further proceedings thereto — Note—sheet cannot be an impugned order, it is
only a communication between officers of government — Petition dismissed.
[Omprakash Shukla Vs. State of M.P.] (DB)...96

dar fafer — f[Aygfea @1 vge f&ar arr — wvaR &1 yRada —
affreiRa — ardior & o 53 T fad Fgfaa sy & avma 3, 3=°
WHR DI fHd H Ae—fie B g-d 39 &1 B AR 78 g - 59 @
for FrRIfa &1 3w 4 81, 39 W ATl HI SR 721 8 "adl — de—3fie
Td JEfT JRYy T8 B dhdl, I8 NGR & ARGRIT & 75 Hded Uh
[YAT ? — ATt @RS | (YT Yaar fa. 9.9, 7<) (DB)...96

Service Law — Compassionate Appointment — Delay — Held — At least 14
years have passed after death of father of petitioner — Application was
rejected on 2013 and contempt petition filed in 2022 — After getting direction
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from Court for early disposal of application, petitioner did not pursue the
matter for 11 years which shows that she was not in need of appointment —
No explanation of delay — Delay has wiped out the need of urgency —
Petitioner is married and cannot be said to be dependent on her father —
Petition dismissed. [Vina Kumari @ Laxmi Singh Vs. South Eastern Coal
Field Ltd.] %23

War fafer — srgaar fgfaa — faae — affeaiRa — uﬁﬁiﬁﬁﬁnaﬁ
Q] & YTAId $H 4 H49 14 99 d1d g & — 2013 A AT AR fHAT AT 241
Tqd 2022 # IIUEAT ATFADT UK Bl T3 — 3fded & My Fueq & fag
T | Q9 9T $34 @ ggarq, I 7 11 auf & AT &1 var [gl fear
<t Ig <urtar @ & sS4 Fgfaa @) srawasar 98 off — fads &1 B8 wsdiaror
& — facia I ITAfIHar @) ATaTIHar d wHTG R fear @ — A faarfaa @
Td I fUdr o snf¥a € 81 o "dbdl — s @il | (@91 A 8B
el Ri fa. g e aia wies fo1) ... %23

Service Law — Compassionate Appointment — Principle &
Considerations — Held — Appointment on compassionate ground is not an
alternative mode of direct recruitment — It is provided to meet out the
unfortunate situation faced by dependents of bread earner — Delayed
approach of dependents to Court, the survival of dependents for a
considerable long time etc. are relevant considerations for deciding the claim
of compassionate appointment. [Vina Kumari @ Laxmi Singh Vs. South
Eastern Coal Field Ltd.] %23

a1 fafer — srgaur (gfad — Rigra @ fa=mr — aififretRa — 311$m$
IR R FRIfda gxae wdt &1 va dofeusd < 781 @ — I8 yra-adl & Snf3al
@ 9 AT arell gHivagef uRRefa 4 fues 8g Suefa @1 1€ @ — sl
ST RTATS & 9Hel SI1 4 <, f¥dl &1 gaiw did 993 da Shifaa v
sanfe sgaur Fgfea &1 qar e o1 @ fag gaTa faar 21 (@
HIRI S d&fl RiE fa. a8 S¥ed aid wies fo.) ... %23

Service Law — Departmental Enquiry — Dead Person — Held — No
departmental action can be initiated against a dead person for the simple
reason that on the death of employee, the employer-employee relationship
would come to an end. [Veena Dhurvey (Smt.) Vs. State of M.P.] %22

dar fafer — faarfig oira — ga fed — sitifaeaiRa — e ga aafeda «
foeg oI fQurfila dRAIS 39 IR dRT 4@ JIRY 8] B ol Gabdl fb
SHAN B g B4 W, Fraiqar—adar) 1 deg gara g sie | (diom gd
(sfreY) fa. 5.9, 315391) . ¥22
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Service Law — Departmental Enquiry — Plea of Bias — Evidence — Held
— There cannot be a direct evidence to show the biases of an authority but it
has to be inferred from surrounding circumstances. [Ashok Singh Vs. Union
of India] e ¥6

dar fafer — fawrfiar sira — gerara &1 sifyars — wrey — affaaiRa —
fodll TR & ueurd &1 <ei+ 2g SIS Y& qigd <81 8l 9dhdl, dfed
IrT—u &1 uRRerfrat ¥ saar fsed et w=r Ay | (@rens Riw fa
- 31w g i) . %6

Service Law — Departmental Enquiry — Presenting Olfficer as Witness —
Permissibility—Held — Dr. Utpal was appointed as Presenting Officer and was
also listed as witness — Objection was raised by petitioner — Since Dr. Utpal
continued to act as Presenting officer and possibility of biases against
petitioner are not ruled out, departmental enquiry is vitiated and is thus
quashed — Respondent permitted to proceed further with enquiry after
appointing a new Presenting Officer — Petition allowed. [Ashok Singh Vs.
Union of India] .. %6

dar fafer — faurfia sira — arefl & wu ? geqgasal Aferert — sgsaar
— fifeiRa — Sf. Scaa &1 ysgasdl ¥R & wu A Fgaa fear T o
qd giel & wu 4 W YAag fear & o — I gr snufed Serg g off —
9fo SI. Iud yxdaddl AP & wU A S HRd e vd I b fawg
9HYTd I GHEARN | $HR 21 fHar S dear, feurfa sifa gfta 8 18 wd
gafay sfrEfesa @1 18 — @i &1 e T yrgasdl e g
P B YA 919 AW 9T BI AT IS B T3 — ITFaaT R | (3m®
e fa. q\ﬁaﬂmws’%m) . %6

Service Law — Departmental Enquiry — Role of Presenting Officer —
Held — Role of presenting officer is to place the material before Enquiry
Officer — If presenting officer is not acting independently but is acting with
preconceived notion/mind, then it is not expected that entire material may be
placed before enquiry officer and possibility that enquiry may not take place
in free and fair manner, cannot be ruled out. [Ashok Singh Vs. Union of
India] ... *6

dar fafer — faurfig wira — geqasal sifaRt &1 yfier — sitifaiRa

— gEgaddl ARSET oY et Sia ARST & wer ArTf ugd BT @ —

Ife gxgasdl AHR) Wda ©U A R 81 B T @ dfed Yddfedd TR/

ARass @ s & -1 2 a1 9 niféa Y @ 6 Ayl wrnf ora et @

e YE W Ahddl ® U9 $9 GHIGAT 9 SHR 81 fHar o1 dwar @ fe wifg
a3} freaeg adie | T 8 ga | (@rense Ri' 3. g &ife giean)

e 6
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Service Law — Promotion & Time Scale of Pay/Kramonnati — Held —
The benefit of Kramonnati or time scale of pay is granted to the stagnating
employees, if no promotion is granted to them within stipulated time — He
continues to work on same post but gets a upgraded scale — In case where
department offered promotion and employee has denied it, department
cannot be blamed for stagnation — Because of refusal for promotion by
petitioner, time scale of pay was rightly declined — Petition dismissed.
[Jairam Thadhani Vs. State of M.P.] . ¥9
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PHIIT AT YA AT BT 9 Jfgog SHARAl oI f&ar oar 2, afe
foraa g1a @ Wiaw S dis yi—ifd yerH 9] @) TS @ — 98 Sl Ug WX &
BT STR) @Al @ fh=y S~1d Ia-T9H YT $Hdl & — S 9iTal ¥ Sigl famT
ERT UGI=Ifd &Y YRATYAT B T3 3R HHAN 7 399 BRI dx fean, v «t
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BT, GHIHE da4 A Sfad & SR foar wam o — arfaet @i | (SraRm
oSl fa. 9.9 Ir5) ... %9

Service Law — Punishment — Contents of Charge-Sheet — Held — Apex
Court concluded that an employee cannot be punished for an act which was
not subject matter of the charge-sheet. [K.C. Kandwal Vs. State of M.P.]...61

war fafer — qgve — 3iyya #) siadvg — AtafaiRa — waf=a =rrea
a4 i fear 2 & fah e @1 s9 a1 @ foy <fsa & fear o
HHAT Sl ARTYYA B fawy a%g 7121 a1 | (.. dvsarad fa. 7. 1) ...61

Service Law — Punishment — Doctrine of Proportionality — Held — Apex
Court concluded that punishment imposed must be proportionate —
Whether it is a departmental misconduct or an offence in a criminal case, the
doctrine of proportionality is the anvil on which quantum of punishment
needs to be tested. [K.C. Kandwal Vs. State of M..P.] ...601

#ar fafer — emRa — srguifasar &1 Rigra — afEiRa — waf=a
=marerd ° frsfa fear 2 f6 afRifia enfa smguifae &i+h arfey — =
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98 ®aId 8 N9 R gvs & 931 &1 udieer fear sEn arfeg | (@ 3. svsard
fa. 9.9, 1<) ...61

Service Law — Retiral Dues — Interest on Delayed Payment — Held —
Retiral dues of an employee are not bounty, it is earned by rendering long
service — Pension and retiral dues must be paid on due date and with quite
promptitude — If there is a delay in making payment and the same is
attributable to employer, employee deserves the benefit of interest — While
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filing return, respondents have not averred that petitioner is responsible for
the delay — Petitioner entitled to get 6% interest on delayed payment —
Petition allowed. [A.S. Patel Vs. State of M.P.] w1

war fafer — darfgfea @ — faefda gararT gv <o — afafEifRa —
fosll A &1 Qartgfead <F SueR €1 &, A &b dar ysH s AfSd b
STl @ — U9 3R Yarigha <7 &1 arar fFraa fafd w sk sfaa aorar @
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gafiror gRT I8 yseH A8 fHar wn & A facis @ foag Scverl @ —
It facfaa YA W 6% TS UTWd B BT AR & — ATFABT HoR | (.U,
qed fa. 9.9, <) |

Specific Relief Act (47 of 1963), Section 34 and Limitation Act (36 of
1963), Schedule Part II, Clause 54 — Limitation — Held — For specific
performance of a contract, the period of limitation is 3 yrs. from the date
fixed for performance or if no such date is fixed, when the plaintiff has notice
that performance is refused. [Suleman Vs. Narendra Kumar] e 112
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TR HIR) ... 112

Transfer of Property Act (4 0of 1882), Section 54 and Registration Act (16
of 1908), Section 17 & 49 — Sale of Immovable Property — Held — Apex Court
concluded that transfer of immovable property by way of sale can only be by
a deed of conveyance (sale deed) — In absence of a deed of conveyance (duly
stamped and registered as required by law) no right, title or interest in a
immovable property can be transferred — An agreement to sell does not
create any right or title in favour of the intending buyer. [Suleman Vs.
Narendra Kumar] o112

GHIT =TT SIfEIfTI% (1882 ®T 4), €IIRT 54 UF foreg1dor ferfraw
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Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam, M.P.
2005 (14 of 2006), Section 2(1) — See — Constitution — Article 226 [Anurag
Nagar Griha Nirman Sahakari Sanstha Maryadit Vs. Indore Development
Authority] (DB)...*5
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JOURNAL SECTION

IMPORTANT ACTS, AMENDMENTS, CIRCULARS,
NOTIFICATIONS AND STANDING ORDERS

MADHYA PRADESH ACT
NO. 14 OF 2023

THE MADHYA PRADESH NAGARPALIK VIDHI (SANSHODHAN)
ADHINIYAM, 2023

[Received the assent of the Governor on the 18 April 2023; assent first published in the
“Madhya Pradesh Gazette (Extra-ordinary)”, dated the 19 April 2023, page Nos. 242(1)
t0242(2).

An Act further to amend the Madhya Pradesh Municipal Corporation
Act, 1956 and the Madhya Pradesh Municipalities Act, 1961.

Be it enacted by the Madhya Pradesh Legislature in the Seventy-fourth
year of the Republic of India as follows :—

1. Short title. This Act may be called the Madhya Pradesh
Nagarpalik Vidhi (Sanshodhan) Adhiniyam, 2023.

PART-I

AMENDMENT TO THE MADHYA PRADESH MUNICIPAL
CORPORATION ACT, 1956
(NO. 23 OF 1956)

2. Amendment to the Madhya Pradesh Act No. 23 of 1956. In the
Madhya Pradesh Municipal Corporation Act, 1956 (No. 23 0f 1956),—

(1) In Section 195, for sub-section (5), the following sub-section shall
be substituted, namely :—

“(5) Ifthe owner or occupier of a building or land in spite of service
of notice or order under this section fails to carry out the work
mentioned therein within the period specified in the notice or
order, as the case may be, the Commissioner shall impose a fine
which may extend to five thousand rupees and further
additional fine which may extend to two hundred rupees per day
till the work mentioned in the notice is not complete:
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Provided that without prejudice to the right to take
proceedings for fine in respect of the contravention of this
section, the Commissioner may get the said work done through
his agency and recover the cost incurred in connection
therewith, from the owner or occupier thereof, as the case may
be, in the manner provided in Chapter XII.”.

(2) Section 290 shall be deleted.
(3) Section 360 shall be deleted.
(4) Section 362 shall be deleted.

PART-1I

AMENDMENT TO THE MADHYA PRADESH MUNICIPALITIES

ACT, 1961
(NO. 37 OF 1961)

3. Amendment to the Madhya Pradesh Act No. 37 of 1961. In the
Madhya Pradesh Municipalities Act, 1961 (No. 37 0f 1961),—

(1)

(2)
€)

In Section 208, for sub-section (5), the following sub-section shall
be substituted, namely:—

“(5) Ifthe owner or occupier of a building or land in spite of
service of notice or order under this section fails to carry out the
work mentioned therein within the period specified in the
notice or order, as the case may be, the Council shall impose a
fine which may extend to five thousand rupees and further
additional fine which may extend to two hundred rupees per
day till the work mentioned in the notice is not complete:

Provided that without prejudice to the right to take
proceedings for fine in respect of the contravention of this
section, the Council may get the said work done through its
agency and recover the cost incurred in connection therewith,
from the owner or occupier thereof, as the case may be, in the
manner provided in Chapter XI1.”.

Section 288 shall be deleted.
Section 290 shall be deleted.
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AMENDMENTS IN THE HIGH COURT OF MADHYA PRADESH

(DESIGNATION OF SENIOR ADVOCATES) RULES, 2018

[Published in Madhya Pradesh Gazette, Part-4 (Ga), dated 01 September 2023, page
Nos. 63410 636]

In exercise of the powers conferred by sub-section (1) of section 34 read

with sub-section (2) of section 16 of the Advocates Act, 1961 (Act No. 25 of
1961), the High Court of Madhya Pradesh, hereby, makes the following
amendments in “The High Court of Madhya Pradesh (Designation of Senior
Advocates) Rules, 2018, namely:—

AMENDMENTS

In the said Rules;

I.

In Rule 3, after clause (e), the following clause shall be added, namely :
“(f) “Year” means a year reckoned according to the Gregorian calendar.”

InRule 7, para shall be numbered as sub-rule (i1) and before sub-rule (ii) as
so numbered, the following sub-rule shall be inserted, namely :

“(1) Exercise for process of designation of Senior Advocate shall be
conducted by the High Court atleast once in a year.”

In Rule 12, para shall be numbered as sub-rule (1) and after sub-rule (i) as so
numbered, the following sub-rule shall be inserted, namely :

“(i1) An advocate shall not be precluded from being considered for
designation as a Senior Advocate merely on the ground of not
having completed 45 (forty five) years ofage.”

InRule 13,
(1) Forsub-rule (10), the following sub-rule shall be substituted, namely:
“Specialization in any field of law. If so, details.”

(2) In sub-rule 15, in clause (a), for the word “appeared” shall be
substituted by the words “he appeared and rendered assistance” and
in clause (b) after the words “five years” the words “and rendered
assistance” shall be added.

(3) In sub-rule (18), after the words and symbol “faculty of law?” the
words “Ifyes, details/documents in support thereof” shall be added.

(4) After sub-rule (22), the following sub-rule shall be added, namely:
“(22a) Five best synopses filed by the advocate concerned.”
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5. InRule 16, for table, the following table shall be substituted, namely :
S.No. Matter Points

1. Number of Years of practise of the Applicant
Advocate from the date of enrolment.

(i)For 10 years of practise 10 points

(i1) For 11 to 20 years of practise 10 points + 01
point for each
year exceeding

10 years
(iii) For practise beyond 20 years 20 points
2. Judgments (Reported and Unreported ) which indicate 50 Points
the legal formulations advanced by the concerned
Advocate in the course of the proceedings of the case;
pro-bono work done by the concerned Advocate;
domain expertise of the Applicant Advocate in
various branches of law.
3. (i) Publications by the Applicant Advocate 05 Points
(i) Teaching assignments or guest courses delivered
at Law schools.
4. Test of Personality & Suitability on the basis of 25 Points

Interview/Interaction

6. InRule22, for proviso, the following proviso shall be substituted, namely :

“Provided that before review of the decision, a show cause notice shall be
issued to the concerned Advocate/Advocates by the Permanent
Committee to furnish a reply within 30 days and thereafter upon due
consideration, the Committee shall place its comments before the Full
Court.”

7. In proforma of particulars;
(1) For clause 10, the following clause shall be substituted, namely:
“Specialization in any field of law. If so, details”

(2) In clause (15) (a), after the words “appeared” the words “and
rendered assistance” shall be added.

3) In clause (15) (b), after the words “last five years” the words “and
rendered assistance” shall be added.
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4) After clause (16), the following clause shall be added, namely:

“(16a) Whether he/she has/had teaching assignments or
delivers/delivered guest courses delivered at Law schools ? If yes,
details”

(5) After clause (22), the following clause shall be added, namely:

“(22a) Details of five best synopses filed by the advocate
concerned”

(6) After clause (23), the following clause shall be added, namely:

“Details of services rendered by way of legal services, mediation
work, other para-legal activities, assistance rendered to various
administrative Committees of the High Court, etc.”

RAMKUMAR CHOUBEY,
Registrar General.

AMENDMENTS IN THE MADHYA PRADESH LIVE-STREAMING
RULES FOR COURT PROCEEDINGS, 2021

[Published in Madhya Pradesh Gazette, Part-4 (Ga), dated 01 September 2023, page
Nos. 637t0651]

In exercise of the powers conferred by Article 225 or relevant statute where
applicable, and Article 227 of the Constitution of India, the High Court of Madhya
Pradesh, hereby, makes the following amendments in the “Madhya Pradesh Live-
Streaming Rules for Court Proceedings, 20217, namely:-

AMENDMENTS
In the said Rules;
1. In preface, in second para, for the word “control” the word “jurisdiction”
shall be substituted.
2. In Rule 1, In clause (a) between the words “Live-Steaming” and “Rules”,
the words “and Recording” shall be inserted.
3. InRule2-

(1) Afterclause (a) the following sub-rule shall be inserted, namely :

“(a-1) Bench: means the Judge(s) assigned to hear the case filed
before the court.”
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(2) Inclause(c), the words “judicature for” shall be deleted.

(3) Inclause (e), the words “judicature for” shall be deleted and for the
words “Control of the High Court in the State”, the words
“jurisdiction of the High Court of Madhya Pradesh” shall be
substituted.

(4) Afterclause (f), the following clause shall be inserted, namely :

“(f-1) Court Premises : means and includes buildings and
complexes under the authority of the courts.”

(5) Afterclause (g), the following clause shall be substituted, namely :

“(g-1) Designated Venue : means and includes a courtroom or any
other place where the proceedings are conducted, whether within the
court premises or ata remote location.”

(6) After clause (h), the following clause shall be substituted, namely :

“(h-1) Hardware : means and includes equipment to be installed for
live streaming and recording of proceedings or any ancillary
activity.”

(7)  After clause (i), the following clause shall be substituted, namely :
“(i-1) IT Committee : means and includes a committee constituted
by the Chief Justice to deal with matters concerning information and

communication technology, also referred to as I.T. and e-Court
Committee.”

(8) In clause (j), between the words “facilitating” and “to view”, the
words “any person” shall be inserted.

(9) After clause (j), the following clause shall be substituted, namely :

“@j-1) Proceedings: mean and include judicial proceedings, Lok
Adalat proceedings, full-court references, official transfer, elevation,
retirement, farewells organized by the Court and other proceeding as
may be directed by the Chief Justice.”

(10) For clause (1), the following clause shall be substituted, namely :

“(1) Recording Device : means and includes a device capable of
recording images or sound, including but not limited to camera, audio
recorder, video recorder, mobile telephone, or screen recorder.”

(11) After clause (1), the following clause shall be inserted, namely :
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“(1-1) Registrar (IT) : means and includes any officer so designated
by the Chief Justice.”

(12) In clause (m), after the words “premises”, the words “from where
proceedings are conducted” shall be inserted.

(13) After clause (m), the following clause shall be inserted, namely :

“(n) Transcript : means the official written record of the proceedings
published as per the directions of the court.”

In Rule 3, between the words “effect” and “these Rules”, for the words
“them as per” preposition “to” shall be substituted and between the words
“may” and “from” for the word “specify” the word “direct” shall be substituted.

InRule 4 —
(1) Forclause (a), the following clause shall be substituted, namely :

“(a) Cameras will be ordinarily installed in the courtroom covering
at least five angles; one towards the Judge/Presiding Officer,
the second and third towards the advocates engaged in the
concerned matter, the fourth towards the accused (where
applicable) and the fifth towards the deponent/witness, as
required.

(2) Afterclause (b), the following clause shall be inserted, namely :

“(b-1) If the court has employed an electronic evidence presentation
system, an additional feed shall be captured there from.”

(3) Afterclause(c), the following clauses shall be inserted, namely :

“(d) A remote-control device shall be provided to the presiding judge
on the bench to pause or stop the live streaming at any time.

(e) Insofarasaremote location is concerned, appropriate hardware
will be deployed to the extent practicable, bearing in mind the
provisions made in the aforementioned sub-rules.”

In Rule 5, in clause (b), in the last line, after the word “recorded” the words
“and shall ensure that nothing uncivil or inappropriate is streamed in the
public domain” shall be inserted.

In Rule 6, between the words “premises” and “to enable” the words “or
designated venue” shall be inserted and at the end, after the word and full
stop “proceedings.” The words and full stop “The technical expert(s) shall
function under the overall supervision of the District Command and
Control (DCCC).” shall be inserted.
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InRule7:

(1)

2

©)

(4)

)

(6)

(7

In clause (a), for the word “shall” the word “will” shall be substituted
and at the end after the word “Court” the words “which would come to
an end with close of the proceedings” shall be added.

In clause (b)-
In clause (b), for the word “shall” the word “will”’ shall be substituted.

For sub-clauses (i1) and (ii1), the following sub-clauses shall be
substituted, namely :

“(i1) Matters concerning sexual offences including proceedings
instituted under Section 376, India Penal Code, 1860.

(i) Matters registered under or involving the Protection of Children
from Sexual Offences Act, 2012 (POCSO) and under the
Juvenile Justice (Care and Protection of Children) Act, 2015.

(iii-a) Matters registered under or involving the Medical Termination
of Pregnancy Act, 1971.”

For sub-caluse (vii), the following clause shall be substitute, namely :

“(vii) Matters involving sensitive issues which in the opinion of the
Bench, may provoke enmity amongst communities likely to
resultinabreach of law and order.”

For sub-clause (ix), the following sub-clause shall be substituted,
namely :

“(ix) Recording of evidence, including cross-examination.”

In sub-clause (xvi), at the end, for word “Judge” the word
“Bench/Chief Justice” shall be substituted.

After clause (¢ ), the following clause shall be inserted, namely :

“(d) In cases where the proceedings are not live streamed, the
recording shall be maintained for usage by the Court and the
appellate court(s) subject to the following :

(1) Access to the recording of the testimony of witnesses will
not be given until such time that the evidence is recorded
inits entirety.

(i) Transcript of the recordings would be made available to
the advocate or litigant-in-person.
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(i11) In case of litigant-in-person, who is also a witness in the
matter, the bench in its discretion will decide as to the
stage at which the litigant-in-person should have access
to the recordings of the testimonies concerning the other
witnesses in the matter.

() Incriminal matters, the testimony of victims and witnesses will
be recorded for the exclusive use of the concerned bench and
the appellate court(s), as per the direction issued in that behalf.
The anonymity of the victims and witnesses shall be
maintained in the recordings via dummy names, face-masking,
pixelation and/or electronic distortion of voice, as and when
directed by the court.

(f) Audio-video recording or recording of proceedings by any
other means, beyond the mandate of the present Rules is
expressly prohibited.”

9. In Rule &-

(1) Inclause (a), between the words and comma “if any,” and “to Live-
Streaming” the word and comma “by any party,” shall be inserted and
at the end after the words “details” the words “as prescribed in
schedule-I or schedule 11, as the case may be. The Court may consider
oral objection in cases listed before the Court” shall be inserted.

(2) Inclause (b), at the end for the word “Judge” the words “concerned
Bench which shall not be subject matter of challenge” shall be
substituted.

10. For Rule 9, the following rule shall be substituted, namely :
“o, Manner of Recording of Proceedings :

(a) The cameras in the Court shall be as per Rule 4(a).

(b) The following need not be Live-Streamed or saved in the
Archival Data :
(1) Discussions between/amongst the judges on the
bench.

(11) Any document or instruction given by the Judge to
any member of the staff during the proceedings or
any communication / message / document given
by the court master / reader to the bench.
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(©)

(i11)  Documents given to the judge during the proceedings.
(iv)  Notestakendownby the judge during the proceedings.

(v) Notes made by an advocate either or paper or in
electronic form, for assistance, while making
submissions before the bench.

(vi)  Communication between advocate and client,
inter-se the advocates, and communications
which is not a submission exchanged between the
advocate and the Court.

If one or more circumstances mentioned above occur or at the
time of dictating the order / judgment or rising of the judge for
recess or otherwise, Live-Streaming shall be paused and in such
circumstances the monitor shall display the appropriate
message:

“Order-dictation in progress”. Likewise, when the bench rises
for recess or otherwise, the live streaming will be paused, and
the monitor will display the message: “Court not in-session”.

11. For Rule (10), the following rule shall be substituted, namely :

“10. Storage,relay and recording of proceedings:

(a)

(b)

The recordings shall be archived and may be uploaded, wholly
or in part, on the Courts' website or made available on other
digital platforms, as directed by the Court. The Chief Justice
may issue practice directions in this regard and also for the
cases, and the period for which archived data shall be preserved
and which shall not be less than six months. Archived data shall
be stored in electronic devices in encrypted form with a specific
hash (#) value.

Access to copies of the recordings not uploaded will be
sanctioned by the designated officer, who will act as per law. An
application for copies of recordings shall be made in the form
prescribed in schedule I11.

(c) Personal information such as date of birth of parties, home

address, identity card number, bank account information, and
the personal information of related parties, such as close
relatives, witnesses and other participants, will be deleted or
muted during Live streaming. Inter alia, any one of the masking
techniques, as provided in Rule 7(e), may be adopted.
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However, such Proceedings will be preserved in the archival
data.

The advocates and litigants-in-person may request the bench to
redact personal and sensitive information inter alia of the kind
referred to in Rule 10 (c).

Subject to limitations contained in these rules, the live stream
shall commence as soon as the bench assembles and instructs
the court staff to start the proceedings and shall end when the
bench signals its conclusion for the day.

There shall be a time lag of ten minutes in Live Streaming which
may be changed as per the direction of the Court.

The live streaming shall be carried out from the designated
venue as decided by the bench.

The content of the recording will be vetted and shall be posted,
usually within three days of the conclusion of the proceedings.
The same shall be posted on the Courts' website or made
available on such digital platforms, as directed by the court.”

12. InRule 11—

(1) In clause (a), in sub-clause (ii), for the word “Judge” the word
“Bench” shall be substituted.

(2) Inclause(b)-

For sub-clause (i), the following clauses shall be substituted, namely :

“(@)

No person including print and electronic media, and social
media platforms other than the person authorized as per Rule 5
of these Rules shall record, share, reproduce, transmit, upload,
post, publish, edit, use, capture Live-Streamed proceedings or
Archival Data or recordings in any form.

This provision shall also apply to all messaging
applications. Any person/entity acting contrary to this
provision will be prosecuted as per law. The court shall have the
exclusive copyright in the recordings and archival Data.

(i-a) Thelive stream shall not, without the prior written authorization

of the Court, be reproduced, transmitted, uploaded, posted,
modified, published, or re-published in any form.”

(3) Insub-clause (iii), between the words “device” and “for recording”,
the words “or any messaging application” shall be inserted.
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(4)  Sub-Clause (viii) and entries relating thereto, shall be deleted.

(5)  Clause (ix) shall be renumbered as clause (viii) and in clause (viii)
as so renumbered, between the words and full stop “court” and “.
Any participant” the words “and shall be bound by these rules”
shall be inserted.

(6)  After clause (viii) as so renumbered, the following clause shall be
inserted, namely :

“(ix) Use of communication device or recording device during
proceedings:

(a) A person must not use a communication device or a
recording device to disturb proceedings in a manner that
may cause concern to a witness or other participants in
the proceedings or allow a person who is not a participant
to receive information about the proceeding or the
hearing to which the person is not otherwise entitled.

(b) During proceedings, all personnel shall follow the
instructions of the presiding judge, adhere to court room
etiquettes and discipline, and shall not engage in the
following actions- audio and/or video recording, taking
screenshots or using mobile communication tools to
relay the proceedings.

(c) Violation of Sub-Rules (1), (i-a) and (i1) will result in
prosecution as per law. Additionally, the bench may also
direct seizure of the communication device or recording
device.”

(7) For clause (x1), the following clause shall be inserted, namely :

“(xi)  Any violation of these rules shall entail proceedings under
the penal laws, prosecution under the Indian Copyright Act, 1957,
Information Technology Act, 2000 and any other provisions of
law.”

13.  AfterRule 11, the following rule shall be inserted, namely :
“11A. Transcription and Access:

(a) Transcripts shall be prepared of recordings only when directed by the
court.

(b) Thetranscripts may be translated into other scheduled languages.
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(c¢) Recordings that are uploaded will be made accessible for differently
abled persons.”

In Rule 12, for the words “Chief Justice” , the words “High Court” shall be
substituted.

After Rule 14, the following schedules shall be added, namely :

“SCHEDULE I
[Referred to in Rule 8(a)]

Objection to live streaming of proceedings by filing Party
Diary Number/ Filing Number (if any) :
Cause Title :

Reasons for objection to live streaming (please select one or more
applicable). The case relates to:

1. Matrimonial matters, transfer petitions thereunder.

il. Sexual offences, including proceedings instituted under Section
376 of the IPC.

iil. Gender-based violence against women.

iv. POCSO and under The Juvenile Justice (Care and Protection of
Children) Act, 2015.

v. In-camera proceedings as defined under Section 327 of CrPC or
Section 153 B of the CPC.

vi. Publication would be antithetical to the administration of justice.
vii. Other(s) (state the reason briefly):
Applicant Details:

i. Partyname

ii. Plaintiff/Petitioner/Appellant/Applicant No

iii. Applicant Address

iv. Applicant Telephone number

I have read and understood the provisions of the Rules for live streaming for
Courts (hyperlink). I undertake to remain bound by the same to the extent
applicable to me.

Signature of the Applicant/Authorised signatory*:
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(this application may be e-signed)

Date:

Digital Signature/Scanned Signature

Foruse of the Registry

el S e

A. Benchassigned:
B. Decision of the Bench: Allowed/Not Allowed
Date:

SCHEDULE I1
[Referred to in Rule 8(a)]

Objection to live streaming of proceedings
Case Number/ CNR Number/ Diary Number (if any):
Cause Title:
Date of Hearing (if already listed) (DD/MM//YYYY):

Reasons for objection to the Live streaming (please select one or more
applicable). Case relates to:

1. Matrimonial matters, transfer petitions thereunder.

1l Sexual offences, including proceedings instituted under Section
376 of the IPC.

1il. Gender-based violence against women.

1v. POCSO and under the Juvenile Justice (Care and Protection of
Children) Act, 2015.

V. In-camera proceedings as defined under Section 327 of the CrPC
or Section 153 B ofthe CPC.

vi. Publication would be antithetical to the administration of justice.

vil.  Other (s) (state the reason briefly):

Applicant Details:
1. Party name
il. Select one:

a. [i] Petitioner No. [ii]] AccusedNo.  [iii] Plaintiff No.
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b. [iv] DefendantNo. [v] ApplicantNo. [vi] Respondent No.
[vii] Deponent for No.
[viii] Other(s)
iii. Applicant Address

iv. Applicant Telephone number

I have read and understood the provisions of the Rules for live streaming for
Courts (hyperlink), I undertake to remain bound by the same to the extent
applicable to me.

Signature of the Applicant/Authorised Signatory*: (this application may be
e-signed)

Date:
Digital Signature/ Scanned Signature

For the use of the Registry

0) Bench assigned:
D) Decision ofthe Bench: Allowed/Not Allowed

Date :

SCHEDULE III
[Referred to in Rule 10(b)]

APPLICATION FORM FOR COPIES OF RECORDINGS AVAILABLE
IN ARCHIVAL DATA

Case Number/CNR Number/Diary Number (if any):
Cause Title:

Date of Hearing (if already listed) (DD/MM//YYYY):
Applicant Status (select one)

P b=

1. Party to the proceedings

il. Authorised Representative

1il. Advocate for the Party /

1v. Third Party /No.ne of the above (Please Specity)
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5. Identification document enclosed: (i) Bar Association ID (i1)) AADHAAR
CARD (ii1) PAN Card (iv) Driver's License (v) Ration Card (vi) Other
Government issued ID (please specify)

ID Number:

Applicant Address:

Applicant Telephone number:

v © =N

Reason/s for requesting access:

10. Format in which Recording is requested: (i) Cloud link (ii) Physical
Drive

I1. Fee to be Paid:
[Subject to fee as prescribed by the concerned High Court. ]

I have read and understood the provisions of the rules for live streaming for Courts
(hyperlink). I undertake to remain bound by the same to the extent applicable to
me. | undertake not to copy, distribute or publish, or cause the copying,
distribution or publication of the Recordings in any manner without the prior
written approval of the Court.

Signature of the Applicant/Authorised Signatory*:
(this application may be e-signed)

Date:
Digital Signature/Scanned Signature

For the use of the Registry
WHETHER APPROVED BY DESIGNATED OFFICER

Fee paid:-”

RAMKUMAR CHOUBEY, Registrar General.
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Short Note

*(D)
Before Mr. Justice Sujoy Paul
WP No. 16962/2018 (Jabalpur) decided on 10 August, 2023

A.S.PATEL ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

Service Law — Retiral Dues — Interest on Delayed Payment — Held —
Retiral dues of an employee are not bounty, it is earned by rendering long
service — Pension and retiral dues must be paid on due date and with quite
promptitude — If there is a delay in making payment and the same is attributable
to employer, employee deserves the benefit of interest — While filing return,
respondents have not averred that petitioner is responsible for the delay —
Petitioner entitled to get 6% interest on delayed payment — Petition allowed.

#ar fafer — Aarfgfca ?@F — faerfda yaarT uv <o — aiffaifRa —
foell HHar &1 Aartgia <7 Suer T8 2, A drd dar yarE axa ifsfa a1
STl @ — U3 AR darighad <7 &1 garar R fafd w sk sfuaa aorar &
a1 fear s arfey — afe a4 fadq giar @ sk g8 Faee & srRoT
AT ST GohdT 2, 9 SHAR 19 & drH & gheR @ — Red sifiad o3 aw
ggeffirer gR1 A7 yee T8 fear war {6 ard fade & forg Scaxerf @ — A=
faetfaa YIrar uR 6% =AT61 YT B BT eHaR & — ATFADT Jo[X |

Cases referred:

2001 9 SCC 687, Cr.A. No. 1698/2022 decided on 04.03.2022 (Supreme
Court), (1994)2 SCC240,2013 (1) MPLJ 53.

Nitin Agrawal, for the petitioner.
Ritwik Parashar, G.A. for the State.
Tabrez Sheikh, for the respondent No. 2 & 3.
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Short Note
*(2)
Before Mr. Justice G.S. Ahluwalia
MCRC No. 9246/2018 (Jabalpur) decided on 28 June, 2023

ANAND SINGH PARIHAR ... Applicant
Vs.
STATE OF M.P. & ors. ...Non-applicants

A. Criminal Procedure Code, 1973 (2 of 1974), Section 340 and
Penal Code (45 of 1860), Sections 192 to 196 — False Evidence before Court —
Held — Where the Court decides to exercise its power u/S 340 Cr.P.C., the
prima facie satisfaction of Court that the person has committed an offence
punishable u/S 192 to 196 IPC is sufficient — No preliminary enquiry is
required and a direction can be given to file a complaint.

@. QUS AT Hiedl, 1973 (1974 &T 2), &RT 340 V9 3vs Hiedl
(1860 BT 45), £TIRTY 192 & 196 — ~qTITTT b FHET 7237 Grey — fifaeifRa —
STl T Y. @ GRT 340 & Aadid AU wfdd ST 9IRT S HI
fafreaa o=ar 2, [ATEd 31 Yo geeAr Eqfte e aafda 4 91.dd. 3 gari
192 & 196 @ Aavid gve- IJURT HIRG fHd 2, yaiw ? — B3 yRFI® oid
Jufard €1 @ vd uRare uxgd o)A & ferg Qe fear s aaar 2 |

B. Criminal Practice — Adverse Remarks — Held — Authenticity of
order of demolition of house was not the subject matter of trial — Applicant
was acting in discharge of his official duties in good faith — Courts should be
slow and conscious enough while passing adverse remarks against parties
involved, unless and until it is essential to do complete justice — Directions
given by trial Judge were unwarranted and without jurisdiction — Directions
to authorities to criminally prosecute the applicant and also to proceed
against him departmentally are set aside —Application allowed.

@ qIfPs® ggfa — gfage fewdft — afifaiRa — ax dsd @
ArRY HI gHITEHAT AR &) fawg—a«g 78 @ — A<H AHEYdS U
Td del &1 deT o= @1 o — 99 9@ gl [ A1 a7 8, a9
& siddferd veeRl & fawg yfded feufdra aiRa $xad w91 <[I—ITEd <1
S 19T ¢a |Ad BT 912y — fa=arer <grarefier gR1 & 1R Qe sAaws
U4 9411 AfSrapRar & € — 3rdesd ol q1iVs® wu ¥ AT S AR arer g
IS faeg faaria sriaE o34 & fag yiteriTeT &1 A & Fre s
fd A — sraE doR |
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Cases referred:

(2002) 1 SCC 253, (1986) 2 SCC 569, (2001) 1 SCC 596, (2012) 6 SCC
491,(2013)3SCC 1,(2014)5SCC417.

Manish Datt with Siddharth Kumar Sharma, for the applicant.
Ritwik Parashar, G.A. for the non-applicants.

Short Note
*(3)(DB)
Before Mr. Justice S.A. Dharmadhikari

& Mr. Justice Pranay Verma
COMA No. 10/2019 (Indore) decided on 24 July, 2023

ANILKUMAR KHANDELWAL ...Appellant
Vs.
LAKHANI FOOT CARE PVT. LTD. & anr. ...Respondents

Recovery of Debts Due to Banks and Financial Institutions Act (51 of
1993), Sections 17, 18 & 34 and Companies Act (1 of 1956), Section 446(2) —
Release of “Subject Land” — Leave of Company Court — Held — Act of 1993
overrides the Companies Act therefore leave of the Company Court u/S
446(2) of Act of 1956 is not a sine qua non — Impugned order set aside —
Official Liquidator directed to execute sale deed of the “Subject Lands” in
favour of appellant—Appeal allowed.

dal 3iiv fadly wveirat &1 ereq For aeycll Siferfra (1993 @71 51),
§IRTY 17, 18 T 34 UG &+ 337 (1956 &7 1), €I%T 446(2) — “favarEf=
g @l [Yfaa — &yl =rgrery @1 srgafa — aftetRa — 1993 &1 s
S IrfArfr U ARIE € 3ra: 1956 @ AN B aRT 446(2) B 3iavia
U ARATAd DI JFANT JAfard T8 @ — Efia e U — Ia
wgS &l diereft & v § - fawarel= gff@ar o gy fads fofea s
2q MR fear wr — sl w9R |

The order of the Court was passed by : S.A. DHARMADHIKARI, J.

Cases referred :
(2019) 3 SCC620,2000 SCC406[2000 177 SCC].
Amit Agrawal with D.S. Panwar, for the appellant.

H.Y. Mehta with Prabuddha Arya, for the respondent No. 1/Official
Liquidator.

Anand Singh Bahrawat, for the respondent No. 2.
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Short Note
*(4)
Before Mr. Justice Vivek Rusia
WP No. 18206/2023 (Indore) decided on 2 August, 2023

ANKIT ...Petitioner
Vs.
COLLECTOR DISTT. DEWAS (M.P.) & ors. ...Respondents

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),
Section 36(2) & 36(3) — Competent Authority — Disqualification of Sarpanch
on account of conviction u/S 307/34 IPC — Held — Issue regarding
disqualification of the office bearer of Panchayat is liable to be decided by
following conditions mentioned in Section 36(2) of Adhiniyam — Competent
authority shall be Collector in respect of Gram Panchayat and Janpad
Panchayat — Even otherwise, election of R-4 has already been challenged
which has been dismissed and against which writ petition is pending — No
interference warranted — Petition dismissed.

YT XToT U9 TTH ¥GRI97 IS99, 9.9, 1993 (1994 &7 1), €17 36(2) @
36(3) — WerH YISl — HI.G. . B €I%T 307 /34 & Jaid 1IRIlg & BT
wwug @t fAavgar — affagiRa — daraa & geifterd @) FiRdar 9 g+fea
faarer®, st &) oRT 36(2) 9 SfeaRaa wral &1 utew &=d gy fafiR=a
fPd S A ? — UTH Y9G U9 SFUS AT © G4 H 9eH UTierar)
Holdex B — e HY, yueff &. 4 & frafaw & vgat & garh A gar @
8 wRw fear 1 vd e fawg Re arfaer dfaa @ — fed axagy a3\
ATITISHAT T2l — ITFaDT WIR |

Makbool Ahmad Mansoori, for the petitioner.
Tarun Kushwah, G.A. for the respondents/State.

Short Note
*(5)(DB)
Before Mr. Justice S.A. Dharmadhikari &
Mr. Justice Prakash Chandra Gupta
WA No. 1518/2019 (Indore) decided on 14 June, 2023

ANURAGNAGAR GRIHANIRMAN SAHAKARI ...Appellant
SANSTHAMARYADIT

Vs.

INDORE DEVELOPMENT AUTHORITY & ors. ...Respondents

A. Constitution — Article 226 and Uchcha Nyayalaya (Khand
Nyaypeeth Ko Appeal) Adhiniyam, M.P. 2005 (14 of 2006), Section 2(1) —
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Direction in Contempt Petition — Maintainability of Appeal — Held — Impugned
order was passed in contempt petition and was not passed in exercise of
jurisdiction under Article 226 — Section 2 nowhere provides that if an order
passed under some proceedings other than writ proceedings can be treated to
be an order under Article 226 then also an appeal would be maintainable —
Appeal dismissed being not maintainable.

®. 1T — 3q=8T 226 U9 3= AT (@vs s & 3rdic)
SIferfra9, 7.3, 2005 (2006 T 14), €RT 2(1) — JGHTTT ITfaHT H (A9 — rdter
@1 giyvfiar — affaaiRa — snafia sneer sraar=n aifaet § uilRa fear
ofT TAT BT 226 $ A d JBIRAT & YT A utlRa 721 fHar = a1 —
ORI 2 Hgl H I8 Iuafra T8 el 2 b afe Re srfafzar & semEr €8
PrRIaIfEal & il uIiRd AR Bl AFBT 226 B A d Ud AR AT Sl
adhar 2 a9 H arfier wrwvfiy gift — srfier giwofig 9 311 @ R @R |

B. Constitution — Article 226 and Uchcha Nyayalaya (Khand
Nyaypeeth Ko Appeal) Adhiniyam, M.P. 2005 (14 of 2006), Section 2(1) —
Interlocutory Orders — Scope of Appeal — Held — Full Bench of this Court has
held thatif an interlocutory order has the tenets of being final in nature and it
affects the rights of parties permanently or the parties are left at an
irretrievable position then such order can be challenged in an appeal.

. HIAET — T T 226 U9 9=d IHITd (@S IS &1 sdie)
SIfeIfII, 7.3, 2005 (2006 BT 14), €777 2(1) — Sad dl 31T — 3T B FTfeT —
affeiRa — g8 <araTe @1 gof =madie | a7 aiffaiRa fear @ & afe
addf e & Wwy ¥ IHfw B HT dcd @ UG Ig TS WU 9 UTHRI b
ARBRT B gHTRAT BYaT 2 A1 yAGRT &I rgerd yRRefy ¥ sis faar war 2
a9 U Qe &I diel § Al &1 S "ol 2 |

The order of the Court was passed by : S.A. DHARMADHIKARI, J.

Vijay Kumar Asudani, for the appellant.
Mini Ravindran, for the respondent No. 3.
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Short Note
*(6)
Before Mr. Justice G.S. Ahluwalia
WP No. 9647/2013 (Jabalpur) decided on 26 June, 2023

ASHOK SINGH ...Petitioner

Vs.

UNION OF INDIA & ors. ...Respondents
A. Service Law — Departmental Enquiry — Presenting Officer as

Witness — Permissibility — Held — Dr. Utpal was appointed as Presenting
Officer and was also listed as witness — Objection was raised by petitioner —
Since Dr. Utpal continued to act as Presenting officer and possibility of biases
against petitioner are not ruled out, departmental enquiry is vitiated and is
thus quashed — Respondent permitted to proceed further with enquiry after
appointing a new Presenting Officer — Petition allowed.

@. war fafer — faarfiar sira — areft @ w9 4 gegawal JfEHRT —
rgegar— afifreaiRa — sf. S &1 yxgaadi ARSI & wu H Fryaa fean
T AT U9 GiEll & wu A i YA9g fHar & o — I gR smufed o8 TS
off — gf% Sf. Scua yxgasdl ARSI & U § s A W@ vd I @ fawg
9HYTd DI GHEARN | $HR 21 fhar i wear, feurfa sita gfva 8 18 wd
sufay frEfsa @ 18 — y@efhr &1 e 731 yqaedl e Fgaa
B D I W19 AR 9T DI JFART USH B 13 — ATFAST HR |

B. Service Law — Departmental Enquiry — Role of Presenting
Officer — Held — Role of presenting officer is to place the material before
Enquiry Officer — If presenting officer is not acting independently but is
acting with preconceived notion/mind, then it is not expected that entire
material may be placed before enquiry officer and possibility that enquiry
may not take place in free and fair manner, cannot be ruled out.

& dar fafr — fQurfiy wira — yegasal S &1 giaer —
affreiRa — yegasal ARG & e o e & g Rl uwga
&N ® — Afe yegadal ARG wWda ®u 9 st T W @1 @ afew
Ydbfeud gRoIT/ AikTsh | SR B Y81 @ di I8 Aufda 81 @ f qqol g
SIE AfeN & aHe & Ol Udhdl € U9 59 U1 9 SHR 8l fHar o
whar 8 fo oifa wada sk froge adfle @ 9 8 g

C. Service Law— Departmental Enquiry — Plea of Bias — Evidence —
Held — There cannot be a direct evidence to show the biases of an authority
butit has to be inferred from surrounding circumstances.
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T, dar fafer — fawrflg sma — yagia &1 dfare — aeg —
affreiRa — fedt gTRe™ @ vaura <1 <eiv 3q &3 gy | <18l 8l
a1, 9few ma—ur &) yRReafrl | a1 e MraTer s anfay |

Cases referred:

(2001) 2 SCC 330, (2013) 16 SCC 116, WP No. 6309/2006 decided on
14.09.2022.

Sanjay Kumar Agrawal, for the petitioner.
ArpanJ. Pawar, for the respondent No. 2 & 3.

Short Note
*(7)
Before Mr. Justice Hirdesh
MA No. 1450/2012 (Indore) decided on 14 September, 2023

DATINDER KAUR & ors. ...Appellants
Vs.
MOHANLAL & ors. ...Respondents

A. Motor Vehicles Act (59 of 1988), Section 173 — Enhancement of
Compensation— Income Tax Return —Held — Accident occurred on 14.07.2007
whereas income tax return was filed on 27.07.2007 — Return has been filed by
some other person after the death of deceased — Same cannot be taken into
consideration as possibility of them being filed by inflating the income
cannot be ruled out — Tribunal rightly discarded the income tax return for
assessing income of deceased.

®. #ievw I IfEIfa7 (1988 ®T 59), &RT 173 — Gfadvy ¥ gl —
ey Re — sifiifaiRa — gededr 14.07.2007 &1 g3 w9fd smaax Re
27.07.2007 &I <TRIA T 11 o — Resd Jde &) g & uzard i s aafd
SR ST far &r — 59 faarR |4 =81 forar s aear |ife s o 961 &
IR ¥ <R fHy S B FHA19T 9 §HR TE) fHar o ddhar — arferaxor 3
qdd @1 3 & frerizer 2q smaax Red a1 Sfaa & sdior fear 2 |

B. Motor Vehicles Act (59 of 1988), Section 173 — Enhancement of
Compensation — Multiplier — Held — If claimant/deceased is around 21-25 yrs.
of age at the time of accident, multiplier of 18 would apply — Tribunal
wrongly applied multiplier of 17 because age of deceased was around 24 yrs.

q. #leY 11 SfSfa7 (1988 &7 59), &RT 173 — Gfasv 4 gfe —
i — AffEiRa — afe geer & w93 s@Erddl / aab T Y, 9T 21—25
9y 2 d9 18 BT I[UTP YAISA BT — IAFABROT A 17 BT [0TH YA R I Bl 2
F1 b JdD DI ATY T 24 a9 oY |
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C. Motor Vehicles Act (59 of 1988), Section 173 — Enhancement of
Compensation — Deduction of Personal Expenses — Held — On the date of
incident, parents of deceased use to do agricultural work, thus they were not
exclusively dependent upon deceased — Tribunal rightly deducted 1/3™ part
for personal expenses.

T, #le¥ I SfEfI9 (1988 ®T 59), &IRT 173 — Ufadv 4 gle —
Ffaaird @al 1 deldl — affEiRa — ger 1 aE W) Jaa & AfHEas
Y B Hd 2, 1 I IFIa: Jad R Af3a L o — aifdrevor 4 Aafea
@l 8g1/3 9 Pl s SfaH a1 2 |

D. Motor Vehicles Act (59 of 1988), Section 173 — Enhancement of
Compensation — Future Prospects — Held — Apex Court concluded that if
deceased was self employed and was having a fixed salary then addition of
40% of established income would be warranted where the deceased was
below the age 0f40 yrs.

. #leY 17 SIfEfI7 (1988 ®T 59), &RT 173 — Gfadv 4 gfe —
aqrdl waram — affEiRa — waf=a <grarey |9 Feafia fear & afe gae
g a1 3R S¥HT R da+ o1 a9 afe Jas 40 99 &) AR A &4 o1 Al
I w1fUd 3 &1 40% faRa & sem |

Cases referred:
2004 ACJ782,2009 ACJ SC Page 1298,2017ACJ2770,2018 ACJ 1782.

Sourabh Neema, for the appellants.
Sudarshan Pandit, for the respondent No. 3.

Short Note
*(8)
Before Mr. Justice Prakash Chandra Gupta
MCRC No. 21094/2023 (Indore) decided on 7 August, 2023

HOSHIYARSINGH ... Applicant
Vs.
STATE OF M.P. ...Non-applicant

(Alongwith MCRC No. 2948/2023)

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Sections
8/15, 29 & 37, Standing Order No. 1/89 and Criminal Procedure Code, 1973 (2
of 1974), Section 439 — Bail — Quantity of Contraband — Held — This Court
earlier concluded that whether the procedure laid down under NDPS Act is
complied or not, the same cannot be looked into at the time of grant of bail
and can be decided at the time of trial as the same is question of fact — 451 Kgs
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of poppy straw seized from applicants — Case is related to huge quantity of
contraband — Bail rejected —Application dismissed.

a9 J19fer sy wgardt yeref siferfaraw (1985 &7 61), €TRIY 8,715,
29 q 37, TTHY 33T . 1,/89 VT U FIHAT Aladl, 1973 (1974 BT 2), £TIRT 439
— wHrad — RfAfdg &1 am&Er — afifeiRa — s8 e grT qd # a8
e ftta foar ar o fo vy srferfam & siasfa fatRa ufear &1 ure=
foar rar a1 Y, 39 R g v 91 & 99y faar 9 ) fear o1 aedar iR
3, 924 &1 Y 84 @ &R, fare o guy foffa fear s gear @ —
ATATHI 4 451 fHIT. giaqur s foear = — wrren fafifvg 9 safere |
A Gefera @ — SHHd SRAIBIR — 3 Wk |

Cases referred:

MCRC No. 30722/2022 order passed on 02.08.2022, MCRC No.
35202/2022 order passed on 05.08.2022, MCRC No. 10347/2023 order passed on
21.03.2023, MCRC No. 11615/2023 order passed on 17.03.2023, (2008) 16 SCC
417,(2009) 12SCC 161.

Santosh Kumar Meena, for the applicant in MCRC No. 21094/2023.

Subodh Choudhary, for the applicantin MCRC No. 2948/2023.

Anand Soni, A.A.G. for the State in MCRC No. 21094/2023 & MCRC No.
2948/2023.

Short Note

*(9)
Before Mr. Justice Sujoy Paul
WP No. 4629/2020 (Jabalpur) decided on 16 August, 2023

JAIRAM THADHANI ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

Service Law — Promotion & Time Scale of Pay/Kramonnati — Held —
The benefit of Kramonnati or time scale of pay is granted to the stagnating
employees, if no promotion is granted to them within stipulated time — He
continues to work on same post but gets a upgraded scale — In case where
department offered promotion and employee has denied it, department
cannot be blamed for stagnation — Because of refusal for promotion by
petitioner, time scale of pay was rightly declined — Petition dismissed.

war fafer — ggi=ifa siiv wwaarT da=ar,/ war=ifa — afafeiRa —
HAIIT AT YA AT BT A lgog DHANRY] I fedr orar 8, afe
fraa g @ Wiar 92 $Is yei=ifa ue a8 @ 18 & — 98 9] ue W &M
BT STR) @Al 2 f=g S=Id Ia-T919 YT $Hdl & — S 907al § Sigl faumr
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ERT UI=Ifd &) YATYAT BT T8 HR FHARNT 7 599 SHIR B fodr, faunT &1
fgefag o fog <t 7€ savmm w1 g&dr — I gRT QI & oY SR &
BT, THIHTE dd991 & Sfad 8 SR fbar 1ar o1 — arfast @l |

Casereferred:

Civil Appeal Nos. 7027-7028/2009 decided on 03.01.2022 (Supreme
Court).

Ashok Kumar Gupta, for the petitioner.
Ritwik Parashar, G.A for the respondents.

Short Note
*(10)
Before Mr. Justice G.S. Ahluwalia
WP No. 15069/2023 (Jabalpur) decided on 30 June, 2023

LEELADHAR VISHWAKARMA ... Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Municipal Corporation Act, M.P. (23 of 1956), Section 307 —
Illegal Construction — Notice — Held — Petitioner himself admitted that he has
no building permission and no sanctioned map and his entire construction is
illegal as well as the Colony where house has been constructed is also an
illegal Colony — It is clear that contrary to rules, construction was made —No
triable disputed issues are involved in present case requiring any
adjudication on facts — Petition dismissed.

@. TIVgIferds 99 fSIfs, 7.3, (1956 T 23), €IINT 307 — 39T
faafor — Fifew — siftifaiRa — I 3 w@d Weor fear 2 fo Sas arg 9o+
fFrafor &1 SIS g1 21 @ AR HIs HoR AHfaF T3] © Ud IqaT Gyvi FFfor
Ide 2, arer & g siah ¥ ga fafifa fear mar @ 98 Y ve srdeg sren+h
2 — g8 wee 2 o o & fauda, fefor fear ar o1 — ada yaxor ¥ &g
fY faarofa faarfea faarers siqdfaa 8 @ oy a=al W} &g ~mafaefas
afera 81 — arfaer @R |

B. Municipal Corporation Act, M.P. (23 of 1956), Section 307(2) &
(3) — Illegal Construction — Held — Since there is no requirement that a
particular period has to be given to wrongdoer for filing reply or an order u/S
307(3) can be issued only after a particular period, therefore, after having
admitted that the construction has been raised without seeking any building
permission or sanctioned map at all, no infirmity is found in impugned order.
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. TIeyiferad 979 SS9, 9.9 (1956 &7 23), €177 307(2)  (3) —
3rder faafor — siffeiRa — gfe vl @1 srie 1) @ & oa y&d & &
fore qruadt &1 »Ig fafld¥rse rafSr g™ &Y WY 3ferar dad U fafdrse srafr &
g & ORT 307(3) @ 3fafd <Y WIRT fHaAT W1 Gahar 2, 3, I8 o
P b gTard &b (6l waa fFEfor @ srg=m | {9971 sterar JoR aFfaa &
o= femtor foear T 2, snafia srew 7 &g &4 71 ) uig 18 |

C. Municipal Corporation Act, M.P. (23 of 1956), Section 307(2) &
(3) — Illegal Construction — Deposit of Property Tax — Effect — Held — Merely
because petitioner deposited property tax, it would not confer any title or
would not legalize his illegal action — He himself admitted that he has no
building permission and no sanctioned map and his entire construction is
illegal as well as the Colony where house has been constructed is also an
illegal Colony — Deposit of property tax will not come to the rescue of
petitioner.

TT. TIRgIferd 719 IS99, 7.9, (1956 &7 23), €177 307(2) T (3) —
3rder famfor — wufead v 18T ST — garq — AfafaeiRa — a3 waife arh A
dufed &R ST fHAr, U8 B &h UG A1 BRI I[dT SD 3¢l B &l de
T PRIT — SO WY I8 WaR fear 2 fé Ss9s arg wa= ffor ) <18
ST T8 © U4 DlIs Ao AFMAA 81 © Yd SHHI |yl fHivr arder 2, arer €
o s 9 7o fAfa fear 1ar 2, ag ff va sdy sl @ — Hufeqd a<
ST &R A ATl BT 9919 ) ST |

D. Municipal (Compounding of Offence of Construction of
Buildings, Fees and Conditions) Rules, M.P, 2016, Rule 5, proviso —
Compounding of lllegal Construction — Requirements — Held — As per proviso
to Rule 5, if construction has been made beyond permissible FAR or more
than 10% of permissible FAR, compounding shall be made only after
removing additional construction — For compounding the illegal
construction, the illegal construction is required to be removed first —
Without demolishing/removing the illegally constructed area, compounding
cannot be done at all.

. TIRYTfer®T (SIS @& [9<97 a1 & |I-4°1 & S7Yvren’ &1 g2,
Yo ¥4 od) (¥4, 49, 2016, 999 5 y¥gd — AT [[H0T BT IHT —
ey — siffeaiRa — a9 5 & wWgs & IguR, afe fwfor gaa te g IR
I W IFAAT ITAT TB U IR A 10% 3® far a1 2, a dad AfaRax
frritor gem @ vearq € e far srgn — sy fFHior &1 I & @ feg,
ggd Idg fior &1 germr smféra @ — odyg wu @ fffa &= &1 9Is /gec’
911, 2 fqemar W =121 fbar S waar |

E. Municipal Corporation Act, M.P. (23 of 1956), Section 307 —
Illegal Construction — Interim Order of Protection — Held — Merely because
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demolition was stayed by a Co—ordinate bench of this Court in relation to
some other case involving different factual aspects, the same cannot be cited
as aprecedent.

g TIRYTferds [ Sifeifa9, 7.4, (1956 &T 23), €IIRT 307 — 3797
fasfor — waveror &1 sfafRkw snreer — ffeiRa — w1 Faife faft= qearare
TEga3ll A JAddferd fHl o vl & ae A 59 AT 31 9499 113 gRI
drss R AS o <1 3 ofl, 39 s yd ol & wu A Igd 21 fear s
AT |

E Constitution — Article 226 — Plea of Malafides — Impleadment —
Held — In order to attribute biases or malafide action, petitioner is not only
required to plead the same specifically in writ petition but the authorities in
personal capacity is also required to be impleaded.

7 GIAETT — 30T 226 — FAHIGAT T 3if¥arak — fFifora
faar G — AREiRT — veruTa srerar sragHayd e HRdars IRIIT H- &
forg, It &1 7 daa Re aifaer # Mfds wu @ Saa &1 sif¥rars s sféa
2, dfcd afeara 2Rad ¥ grfrerirer &) g exar off sraféa 2

G. Constitution — Article 226 — Principle of Natural Justice —
Prejudice — Held — Violation of principle of natural justice by itself is not
sufficient to quash the proceedings unless and until the aggrieved party
successfully points out the prejudice which may be caused to him.

o iaenT — sgzes 226 — A& =g &1 Rigia — gfaga gama
— sffeiRa — Fafife =ma & figia &1 Sedeq 3ua 3y A srRiarfzar <1
AREEd & 2 waiw T8 @ o9 d& & AT ugdR Ghadyds I
yfardd yara &1 Ra 21 Har Sl 39 H1Rd 8 9aHar 2 |

H. Constitution—Article 14 & 226 — Negative Equality —Held — The
principle of negative equality has no place in Article 14 of Constitution.

VA WIAETT — SIJe8T 14 T 226 — ABINIHB GHIAT — ARETRT
— THRIAS AT & RHgid BT GfIem & =685 14 H SIS WM T3] B |

JA Precedent — Interim Order — Held — Interim order cannot be
treated as a precedent.

3. yd fofg — srafew sieer — sififeiRa — siafw smaer &1 ua
yd Aot & wu A 81 A1 S Wb |
Casesreferred:

(2003) 5SCC437,(2007)4 SCC 737,(2009) 15 SCC 705, (2013) 14 SCC
81, WPNo. 18516/2022 order passed on 25.08.2022.
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Sankalp Kochar, for the petitioner.
Mohan Sausarkar, G.A. for the respondents/State.
Shivendra Pandey, for the respondent No. 2 & 3/Municipal Corporation.
Short Note
*(11)
Before Mr. Justice Vivek Rusia
WP No. 5675/2023 (Indore) decided on 24 July, 2023

MAMTA SONI (SMT.) ...Petitioner

Vs.

STATE OF M.P. & ors. ...Respondents
A. Service Law — Aganwadi Workers — Termination — Grounds —

Aganwadi workers and assistants are appointed only to render services in
Aganwadi Centres, they should not be forced to do other work —
Arrangement of articles to make the '"Shivjyoti Arpanam'" program
successful cannot be a part of the duties of Aganwadi Workers and Assistants
— Petitioner being Aganwadi Worker rightly refused to do work of labour in
the above said program which is not part of her duties — Impugned order
quashed — Petition allowed with cost of Rs. 10,000.

. Aar fafsr — smrerst srRfeal — War wwifia — 3rEnv —
ANHEIET dAGdaial vd weleRl @ fFgfda daa e ol 4 |49
YT d)A & U &) o1l @ — “Riasaifa sdovy arisy $1 9%d 991 &
oIy avqail &1 FILRAT HIAT ATTEEIET FrRAGArS] d Geifisren & &wdaal &1
AT 981 B AhdT — AT A AT BRIBA! BIF © ATd Sad dRIHH § b
BT 1 HA A Sfad ©9 A sHR fhar ol fd SO wdaal &1 9rT ") & —
e e AfrEfsa — aifaeT 10,000 /— w. & < AfFd J9R |

B. Service Law — Aganwadi Workers — Termination — Grounds —
Held - Aganwadi Worker can only be removed from the post if the charges
are proved to the effect that she is not running the centre properly or
discharging duties and liabilities negligently.

G, dar fafer — smerst srfeal — War gaifcs — e —
IffeiRa — AT dRIGdl B Ug A Bad d9 ST O Gbdl & dfe g
IRIY A1fad 81 oI¢ fob 98 Sfud ®U @ D¢ &I Gdardd 8] &) Y&l & N0l
A Sl Td TRl &1 fAdaT s 2 |

C. Constitution — Article 226 — Termination — Alternate Remedy of
Appeal —Held — Only show cause notice was issued after the reply filed by the
petitioner, no enquiry was conducted — Thus petitioner cannot be relegated
to Appellate Authority — Petitioner assailed the impugned order on the
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ground of jurisdiction of competent authority — Writ Petition is
maintainable.

T, WaErT — 3rge8T 226 — War AT — 3dicl &1 d&lcyd =
— affrefRa — I gRT S99 u*qd f5d 9 @ 9%Erq ddd SR Iarsil
Aifes S foar rar o, &g Sita Sarford 181 &) 7 off — 3ra: I 31 rdief
IS & W9 21 |l o Gabdl — AT A & YIRS &) iferaiiar &
IR U= e fd smeer & gAkdl <1 — Re arfasT urvofia 2 |

Casesreferred:

Civil Appeals No. 7812-7812/2022 (Arising out of SLP (C) Nos. 31288-
31290/2011 (Supreme Court).

Ashish Choubey, for the petitioner.
Sudarshan Joshi, G.A. for the respondents.

Short Note
*(12)
Before Mr. Justice Dwarka Dhish Bansal
CR No. 400/2021 (Jabalpur) decided on 28 August, 2023

MAZID BEG (DEAD) THR.ARKEY INVESTMENT ... Applicant
PVT.LTD.

Vs.

SMT. SUBHASHINI PANDEY & ors. ...Non-applicants

(Alongwith CR No. 401/2021)

Civil Procedure Code (5 of 1908) Order 8, Rule 6-Ato G & Order 7 Rule
1 — Substitution of LRS in Counter Claim — Held — After making
substitution/addition in the plaint, there is no need to substitute/add the legal
representatives of plaintiff or defendant or additionally added parties, in the
counter claim also — Parties to the suit are treated parties to the counter claim
also—Revision dismissed.

Rifder afaar wfedr (1908 &7 5), 311391 8 (444 6-A ¥ G T 37377 7 4347
1 — glagrar 7 fafée gfafafer &1 gfaeenyr — afifaaiRa — aqua o
gfoenus /uRaeds @ vearq gfagrar # f ardY ar yfard) an sifalRea wa @
s Y vgeRl & fafte yfafafrl o yforenfda fee R /sisa @)
ATTTIHAT 81 & — 1% & YHHR UficmEr & Hf vgadR a1 Agd — gadeor
TR |
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Cases referred:

AIR 1996 SC 2222, (2003) 9 SCC 187, 2009 (159) DLT 756, 2008 (4)

Civil Court Cases 812 (P&H).
Rajesh Pancholi, for the applicant in CR No. 400/2021 & CR No.

401/2021.

Ravish Agrawal alongwith Sanjana Sahni, for the non-applicant in CR
No.400/2021 & for the non-applicant Nos. 1 to4in CR No.401/2021.

Vijay Pandey, P.L. for the non-applicant/State in CR No. 400/2021 & for
the non-applicant No. 5/State in CR No. 401/2021.

Mohd. Aadil Usmani alongwith Shivansh Choukey, for the LRs. of non-
applicant No. 6 in CR No.401/2021.

Short Note
*(13)
Before Mr. Justice Prem Narayan Singh
CRR No. 1121/2022 (Indore) decided on 26 July, 2023

PAWAN @ PREMCHAND RATHORE & ors. ... Applicants
Vs.
STATE OF M.P. ...Non-applicant

A. Penal Code (45 of 1860), Section 306 & 498-A — Quashment of
Charge — Ingredients of Offence — Held — In suicide note deceased wrote that
she is leaving the world due to her own trouble and she herself is only liable
for her death — Petitioners are in-laws of deceased and deceased committed
suicide within 2% yrs. of her marriage and specific allegations regarding
cruelty and harassment and ingredients of abetment are evident from
statement of witnesses recorded u/S 161 Cr.P.C.—No interference warranted
—Revision dismissed.

@. QUE GfEdr (1860 &T 45), €IIRT 306 T 498—A — 31T &7 3ifAregs7
— 3T & "ed — AMEiRa — gaiss Aie # gfaer 1 faar 6 ag o
Y B WA & SR g1 Bl @ 2 AR THAA 98 ¥@d & 0 g &
forg mITR @ — IrFroT gfaer @ agerd ard @ AR giaer 7 s faarw ©
2% ad & WiaR ATHEAT B 2 AR TUH. DI °gRT 161 D e sifdferReaa
AR & H W HRal Ud Scdlsd deell fafifds sRiv vad geivo & aca
e @ — B sEEy 31 raegdar A8l — YAeor @k |

B. Penal Code (45 of 1860), Section 306 & 498-A and Evidence Act
(1 of 1872), Section 113(A) — Presumption — Held — Wife committed suicide
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within a period of 7 yrs. from date of marriage — Court may presume having
regard to all other circumstances of the case, that such suicide had been
abeted by her husband or by such relatives of her husband — Charge rightly
framed.

& QUS Wledr (1860 ®T 45), €IIRT 306 T 498—A Uq 1&g 3iferf-a+
(1872 &7 1), &RT 113(4) — 8geronm — AfaeiRa — aeft 9 3u= faarg @ 7
Tyl & HiaR AT B — ARATAT AW B WY 3= uRReafaal & ear A
@A g I8 SULRTT &) 91 & U scrsan Sua ufd a1 39 ufa & ¢
ARl gRT g RT 31 18 off — Ry 3fa 81 faxfaa foy Ty |

C. Criminal Procedure Code, 1973 (2 0f 1974), Section 227 & 228 —
Considerations — Held — While framing charges, Court must apply its judicial
mind on the material placed on record and must be satisfied that there
subsist strong possibility that accused has committed the offence — Court has
to prima facie examine whether there is sufficient ground for proceedings
against accused — Court is not required to evaluate or analyse the findings in
order to arrive at a conclusion that the material furnished by prosecution are
sufficient to convict the accused or not.

T, QUS UfHAT Wiedl, 1973 (1974 &7 2), €I%T 227 T 228 — [ATIROITY
— ffrEiRa — Ry faxfa svd 999 <IRTed &1 Ifda R g¥ga armfl
@ e ¥ Afis fd% ST gahT H3=1 Ay ik 39 deg § dqse 41 a1y
& e gRT TuRTy fHY S BT U9l GHIEGAT @ — STATAT S Y2H gl
Ig T &3 2 o Fr afgad @ fieg srdard) o9 & gata smemR @ —
ey & 39 fAvfa ) ug=9 @ fag f& s sifres g1 uvga anefl
ARRF &I qufig s @ foag waia 2 ar 9dl, sl &1 Jegiea A
faed T ¥ B ITaTIHar AL 2 |

D. Criminal Procedure Code, 1973 (2 0f 1974), Section 397 & 401 —
Revisional Jurisdiction — Held — Jurisdiction of revisional Court has a limited
scope, it can interfere with the order of subordinate Court only when it is
unjust and unfair — In case where order of subordinate Court does not suffer
from any infirmity/illegality merely because of equitable considerations,
Revisional Court has no jurisdiction to reconsider the matter and pass a
different order in a routine manner — Jurisdiction of Revisional Court is not
that of an appellate Court which is free to reach its own conclusion on
evidence.
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78 qUE HIHIT dledl, 1973 (1974 &7 2), €IRT 397 T 401 — Y7l&or
iferaTRar— aifafetRa — geer =amarera &1 AfreRar &1 a= Hifia 2, a8
frachl sraTad @ 3nee ¥ FWHY dad aHl HR Hahdl & ol I8 Fgfad B 3R
frsgerargef 9 @ — VA AT W wiwi frach sreTad &1 A =mRETa faar
® AR WR fH¥AT I / rdear 9 afia 181 2 dl gAev] <Arrerd &l d/d $I
g faarR | <= ik Frafa ufdbar & sl srer seer @9 &1 siferaRar 181
2 — YA Ty 31 AfrSTRAr srdielia =marerd & wA T8 @ Rt wren
@ IR R YA WY & frspd 1R ggam @) Taa=ar |

Cases referred:

2017 (1) MPWN 124, 2016 (1) MPWN 70,2021 (1) MPWN 45, AIR 1979
SC 366, 2004 lawsuit SC 1408, 2016 Law suit SC 111, AIR 1997 SC 2041, 2020
(3)SCC317,(2017)3 SCC 198, (2022)9 SCC 460.

Ashish Gupta, for the applicants.
Vishal Panwar, P.L. for the non-applicant.

Short Note
*(14)
Before Mr. Justice Prem Narayan Singh
CRA No. 4239/2022 (Indore) decided on 26 July, 2023

PREMCHAND ...Appellant
Vs.
STATE OF M.P. & anr. ...Respondents

A. Penal Code (45 of 1860), Section 294 and Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Act (33 of 1989), Section 3(1)(s) —
Abusing — Annoyance — Abusing word in the name of mother and sister —
Held — This Court earlier held that these types of abuses are uttered in
general parlance in altercations between rustic people — Annoyance is the
main substance of offence punishable u/S 294 IPC — Virtually, in colloquial
language such type of abuses are often used, therefore they cannot be
accepted in their literal sense — Since no prosecution witness deposed before
the Court anything about causing annoyance, prosecution failed to prove
that accused committed obscene act by abusing complainant which annoyed
others.

».  <Us Wfedr (1860 &7 45), €T 294 vq Sgefaa wfa s
SIgglad srrofa (3reqrai [1arvn) =g+ (1989 &7 33), &1%7 3(1)(5) — Wil
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QAT — &9 — 41 98 @& 19 U¥ 7ed <=7 — FffeiRa — g9 =marea 1 qd 9
sffaeaiRa fear o1 & 59 YR &) el @ Sid—dard ¥ 3w d &
I gt srreY # ) 9l @ — &l WIS . B gRT 294 H SUSHIY URTE BT
9% dd & — dIdd H, dicard @1 |11 H 39 YSR &I Ml dgam ygad
Bt €, 3ra: 9% Sa wifeaw srif A wWier ad fear o wear — gfe
AT & aue fedl A sffisr wiell 9 v $1kd &) 91 & IR | aig
g 9 fan, e g afdd &34 A swa @1 & aRard 4
AR BT Tl SHR QAT 31¥elial e HIRT fHar forad 3= &I &1 gar |

B. Penal Code (45 of 1860), Section 506(P-I1) and Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of 1989), Section
3(1)(r) —Threatening — Held — Threatening is the most important ingredient
of criminal intimidation — The sole eye witness deposed that accused told him
that he has been rescued but if he came to his field he will be killed — This
intimidation is conditional, so it does not come under the purview of offence
punishable u/S 506(P-II) IPC and u/S 3(1)(r) of the 1989 Act.

. qUs Hledr (1860 ®T 45), &RT 506(P-11) va sg¥faa aifa siiv
SIgglad sl (3cgrar [4aRvn) fE-14+ (1989 @71 33), €177 3(1)(r) — erFi®T
7 — AfNFEiRT — g9®T T TURIRIS ARF BT JAT UG OcPh © —
THara agael! el 9 s fear & aftgad 9 99 qarn 6 saa! 941 forn
T @ dfes afe a8 S9e @d § e a1 98 AR fear siem — a8 gerd
A= 7, o1a: I8 aRT 506(P-11) A1.§.4. Ud AfSf~=14 1989 & &RT 3(1)(r) &
avfa gusr aruxTer & uRfer 9 =12Y amar |

C. Arms Act (54 0f 1959), Section 25(1B)(b) — Independent Witness
— Held — As per prosecution case, a sword was seized from possession of
accused — Independent witness has not supported the prosecution case
regarding seizure of sword —Accused rightly acquitted of the charge.

T, STl SifEfra4 (1959 @1 54), &er 25(1B)(b) — vada wiefl —
AFEIRT — FRFIST U0 & JTAR, ARG & Heol I b dAdR ST bl
T8 off — wda el 7 dodR &) u«fl @ g9e & A=A gHRer &1 auaef
T8l far — IR a &I IR 4 Sfaa wu 9 qrwad fear 1 |

D. Criminal Practice — Two Possible Views — Held — Apex Court
concluded that where two views are possible, appellate Court should not
interfere with finding of acquittal recorded by the Court below.

124 q1fPe® ggfa — st wwaifaa gfewior — sfafraiRa — Swaaw
< A frssfia fean & srsi <t g v 2, 9T el =amrera &t



NOTES OF CASES SECTION
Frad =T gt aiftferRaa sivfaa o e § gxasy a1 w3an afzy |

Cases referred:

1971 (1) SCC 855, (1994) 4 SCC 664, 1957 MPLJ-21, 1996 MPLJ-87,
2002 (4) MPHT-7, 1989 MPLJ 657, 2005 LawSuit (MP) 442, 2015 LawSuit (SC)
52,(2010) 3 SCC 746, (2006) 6 SCC 39, (2006) 9 SCC 731, (2010) 6 SCC 407.

None, for the appellant.
Gaurav Rawat, G.A. for the State.
Rajendra Kumar Trivedi, for the respondent No. 2.

Short Note
*(15)
Before Mr. Justice Dwarka Dhish Bansal
CR No. 477/2015 (Jabalpur) decided on 7 August, 2023

RAJDHAR & anr. ... Applicants
Vs.
SMT. DHOKIYA ...Non-applicant

Civil Procedure Code (5 of 1908), Order 21 Rule 23(2) and Limitation
Act (36 0of 1963), Article 136 — Execution of Preliminary Decree — Limitation —
Held — After modification in the decree in second appeal by this Court, it was
the duty of the trial Court to draw the final decree which is yet not done —
Question of limitation does not arise — Executing Court rightly held the
application to be within limitation — Revision dismissed.

Rifaer gfear wfgar (1908 &7 5), MR 21 [FI7 23(2) va gReftar
SfEf7I7 (1963 &7 36), 20T 136 — YRIAFG [SH HT frgre7 — gfeefar —
afafeiRa — g9 ~mrea gr fgda srfia 9 fewl § SuiaRor @& uwam,
faIRYT IRITeRT &1 U bola o1 b i R FaR B ot anft ao T8 & 18
2 — IR &1 T Su= T8 BIaT — T STy gIRT Aa e & aR™AHT
o fiax g1 sfua g siffeaiRa faar ar — gaieor @l |

Cases referred:

(2005) 10 SCC 746, AIR 2022 SC 2841, (2009) 9 SCC 689, (2018) 15 SCC
254.

Sanjana Sahni, for the applicants.
Nityanand Mishra, for the non-applicant.
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Short Note
*(16)
Before Mr. Justice Sanjay Dwivedi
MP No. 3562/2019 (Jabalpur) decided on 27 July, 2023

SHIV DAS (DECEASED)BY HIS LRs. ...Petitioners
Vs.
SOUTH EASTERN COALFIELD LTD. ...Respondent

Industrial Disputes Act (14 of 1947), Section 10(8) — Departmental
Engquiry — Death of Employee — Effect — Held — Apex Court concluded that if
workman dies in a pending enquiry the reference does not abate and
Tribunal does not become functus officio — Enquiry may be continued and at
the same time one more opportunity is granted to petitioner to
cross—examine the witnesses produced by management — Petition partly
allowed.

sienfire faare siferfaaw (1947 &7 14), €RT 10(8) — fAwrfT wira —
FHar st g — garg — stafaeiRa — waf=a ey = frefifa fear 2 fs
Ife g <fed oa @ IRE HHOR &1 g7 81 Sl @ al fder Suwfia )
BraT uq Afdraxer uesrifge w12l grar — oia o <@ o "ad) @ SR e
B Ardl B yee gR1 U¥gd fbd 1A e ror &1 yfqudieror &= 8g & A1
3fere JrqaR YT fbd Sird & — AT 3 erd: doR |

Cases referred:

(1994) 1 SCC 292, 1995 Supp (3) SCC 557.

Mukhtar Ahmedwith P.C. Jain, for the petitioners.
Anoop Nair, for the respondent.

Short Note
*(17)
Before Mr. Justice Vivek Agarwal
WP No. 20036/2020 (Jabalpur) decided on 9 October, 2023

SINGHLATRADING COMPANY & ors. ...Petitioners
Vs.
UNION OF INDIA & ors. ...Respondents

(Alongwith WP No. 6454/2021)

Constitution — Article 226 — Stacking Charges — Circular — Held —
Clause 7.8 of Master circular provides that once advance stacking
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permission has been granted, cancellation of indents will not be permissible
upto 15 days — In case, rail user cancels the indent within aforesaid period,
stacking charges will be levied for whole period of stacking — Indent booked
on 26.09.19, stacking permitted from 27.10.19 to 29.10.19 — On 29.10.19 at
14:30 pm indent was cancelled — In absence of challenge to the policy/circular
by petitioners, stacking charges rightly levied by railway authorities —
Petition dismissed.

HIAenT — 3BT 226 — TSIV Yob — YRYF — fafeaiRa — qa
IRYF $T TS 7.8 IUGRIT &Rl = [ T IR ARH HSROT AT UG B <
TS, 15 XA & AU BT IGESHOT AT 21 BRM — ¥ STANTHAT §IRT
SURIG Al & HaR ATUA Bl Q& fHA S I g2 § SR &1 ¢4 @y
@ Iy ASRUT Yo SR fHAT SATWIT — ATIH 26.09.19 Sl & fHAT 134T,
27.10.19 ¥ 29.10.19 T&H WSRYI B IJJAT &1 T3 — fIAATH 29.10.19 Bl IJUWRIF
14:30 95l HIMYH X5 BT AT o1 — AT gRT A7 /aRu= 31 g @ a1
H ¥ed YIRS RRTYT gRT Sfd U 9 wSRUl Yob I[ed far =™r — arfaat
TR |

Manoj Sharma assisted by Abhiraj Singh, for the petitioners in WP No.
20036/2020.

Manoj Sharma assisted by Siddharth Patel, for the petitioners in WP No.
6454/2021.

Harshwardhan Singh Rajput, for the respondents in WP No. 20036/2020
& 6454/2021.

Short Note
*(18)
Before Mr. Justice Anand Pathak
MCRC No. 23773/2023 (Gwalior) decided on 13 September, 2023

STATE OF M.P. ...Applicant
Vs.
SONAM & ors. ...Non- applicants

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section
820 & 52-A — Retesting of Samples — Permissibility — Held — FSL report
revealed detention of Uria substance and no MDMA drug was found — State
filed application for retesting of sample, which was rejeced — Challenge to —
Held — In extemely exceptional circumstances, for cogent reasons to be
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recorded, application for retesting can be considered provided application is
filed within 15 days of the receipt of the test report — State filed the
application within time — Application allowed.

g 9fer s FIgHTd) ygref Siferfaa (1985 #T 61), €IIRT 8,/20 T
52—A — FgA7 BT Y- ghger — gegar — AffEiRa — <maaflie fag=
gATerTer yfiaded JRAr ugred &1 urar ST yde dIcdl @ U9 ®Ig TH I YN U
Jufer 7Y urg TE — ¥ A TEH D YA el =g e Uxgd fear, ford
AR fohar rar o1 — &1 gEkd — sfifeiRa — srcda siuarfes aRRerfaar
H, doYul R S AIRad = gU, Y- 9deqvr &1 Jrd< faar 4 forar s
Hdl © U, AT uieror yfade &1 yifta & 15 {1 & Hiar yxga fear
Bl — U A A & HIAR 3 aA UEd fHAT — 3as do |

Cases referred:

(2013) 2 SCC 590, 2016 (3) SCC 379, (2003) 2 SCC 590, (2008) 16 SCC
417,2021 (3) MPLI (Cri.) 210.

M.PS. Raghuwanshi, Addl. A.G. with Ravindra Singh Kushwaha, Dy.
A.G., for the applicant.

Ravi Vallabh Tripathi, for the non-applicant No. 1.
Arun Sharma, for the non-applicant No. 2.

Sushil Goswami, for the non-applicant Nos. 3,4 & 8.
C.P. Singh, for the non-applicant No. 6.

Pallav Tripathi, for the non-applicant No. 7.

None, for the non-applicant No. 5.

Short Note
*(19)
Before Mr. Justice Dinesh Kumar Paliwal
MCRC No. 20304/2022 (Jabalpur) decided on 04 July, 2023

SUKHENDRA CHATURVEDI & ors. ... Applicants
Vs.
STATE OF M.P. & anr. ...Non-applicants

A. Penal Code (45 of 1860), Section 498-A, Dowry Prohibition Act
(28 of 1961), Section 3/4 and Criminal Procedure Code, 1973 (2 of 1974),
Sections 227, 228 & 482 — Framing of Charge — Held — In the complaint, there
are specific allegations against applicants about demand of dowry and
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causing physical and mental cruelty in connection to demand of dowry — No
illegality in framing of charge against applicants — Application dismissed.

@. qUs fedr (1860 ®T 45), €TIRT 498—A, T@ol Hlaver siferfaaa
(1961 ®T 28), €TIRT 3 /4 VT TUS HiHAT Aledl, 1973 (1974 BT 2), &RV 227, 228
g 482 — JIRIY &1 [Avag=r — fAfEfRa — aRarg H dsal @ fawg 89 @t
I Al 3R <= S @Y 7T & a9 § ARG vd AFR® yarsr s1Rkd fey
i1 w4l fafafdse aiffreea € — sd<al @ fawg IR faxfaa o= # @18
AL T2 — A @I |

B. Criminal Procedure Code, 1973 (2 0f 1974), Section 227 & 228 —
Framing of Charge — Considerations — Held — Apex Court concluded that at
the time of framing of charges, the probative value of material on record
cannot be gone into and the material brought by prosecution has to be
accepted as true — Whether accused committed the offence or not, can only be
decided in the trial — Court must apply its judicial mind on the available
material and must be satisfied that commission of offence by accused is
possible.

. QUS HfHIT Afedr, 1973 (1974 &7 2), €IIRT 227 T 228 — 3IR1Y B}
faea=r — fagreony — siffeiRa — \af=a =mareay A s fean fe sy
3! faam @ 99g el @1 Gl @ gavTe Joa R AR 8 fear o
"hdT MR AR gRT uEgd iRl & 9 w9 9 SR ST 89 —
AfgaEd A raxre fHam @ a1 =, I8 sad faare 9 faffaa fear s aear 2
— ATAT DI SUTE! A UR 3+ TS fadd ST YA H=AT 912y iR 59
Heg § W AT A1fey 6 Fa1 AIifR[ad g1 3ru=Te fan ST W94 2 |

Cases referred:

MCRC No. 11514/2017 order passed on 13.06.2023, CRR No. 521/2021
order passed on 18.08.2021, (1979) SCC (Cri) 609, (2012) 9 SCC 460, (2017) 3
SCC 1998, (2007) 5 SCC403,[2005 (4) MPLJ 380].

Rohini Prasad Tiwari, for the applicants.
Ajay Tamrakar, P.L. for the respondent No. 1/State.
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Short Note
*(20)
Before Mr. Justice Sujoy Paul
WP No. 7243/2021 (Jabalpur) decided on 10 August, 2023

SUNIL ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

(Alongwith WP No. 8812/2021)

Civil Services (General Conditions of Service) Rules, M.P, 1961, Rules
6(6) — Disqualification — More than Two Children —Held — As per Rule 6(6), no
candidate shall be eligible for appointment who has more than two living
children, one of whom is on or after 26.01.2001 — Petitioner cannot be treated
to be eligible for appointment because admittedly two children of petitioner
were born after 26.01.2001 — Petitioner certainly falls in the clutches of this
embargo/impediment— Petitions dismissed.

Rifaer ©ar (dar &1 a1 o1d) (99, 9.3, 1961, 44 6(6) — T8 aTT
— gl ¥ sifera ward — e — T 6(6) @ AR &I W arwgedft s
Tl & Aftre Sfifaa wam 2, Ry @ 31 U 26.01.2001 &1 AT SUD YA
1 81, Frgfa &1 ura 9€1 81 — A &1 Fgfaa 2q ura 1) A & dahdi
i fe Wihd wU A AT BT I A ST 9 26.01.2001 S YTAT 3T AT —
I fif¥=a 9k o= 59 g /e & siavia T @ — Jiaee @ik |

Casereferred:
WPNo. 16859/2011 order passed on 23.01.2018.

Pushpendra Yadav, for the petitioner in WP No. 7243/2021 & 8812/2021.
Ritwik Parashar, G.A. for the respondents in WP No. 7243/2021 &

8812/2021.
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Short Note
*(21)
Before Mr. Justice Pranay Verma
FA No. 324/2001 (Indore) decided on 3 July, 2023

THE GENERALMANAGER, WESTERN ...Appellants
RAILWAY & ors.

Vs.

M.P.E.B. RAMPUR, JABALPUR ...Respondent

A. Railway Claims Tribunal Act (54 of 1987), Section 13 and
Railways Act (24 of 1989), Section 124-A - Jurisdiction of Civil Court — Held —
Civil Court has jurisdiction regarding any claim for damages caused to any
third person, who is not a passenger or excluded u/S 124-A of 1989 Act — If
any loss caused to any person or damage is caused to any property who is not
a person or is not a property to which jurisdiction of Claims Tribunal extends
by virtue of Section 13 0of 1987 Act, Tribunal will not have any jurisdiction for
adjudicating a claim in respect thereof and it would only be the Civil Court
which shall have such jurisdiction.

@. Vo7 <rar 3ferawvr fSfaaa (1987 &1 54), €IRT 13 UG el
Siferfr T (1989 &1 24), €IRT 124—-A — Rifad ~qrarerd & siferasiar —
affaeiRa — fufaa =marerm & fedt R aafea, o = 8 2 ar
AR 1989 BT &RT 124—A & I=dvid afsia 2, &l g3 &afd @ 3@ & ddg A
IftreTRar 8 — afe ¥ e aafaa &1 g1t a1 fed gwafca a1 d18 afa #1ka
B 2, ot e afaa ar ¢ grufeq =€ @ o9 ux aifrfors 1987 #Y aRT 13 @
TR UR <141 x0T Y AferprRar fawaRa eidl 2, sfraxor &f 99 deer d
fo<ft grar—faotam & freRar &Y g 3k ¥7 oa« fufae ~marery g
fora o<y arferarfRar g1t |

B. Railway Claims Tribunal Act (54 of 1987), Section 13 and
Railways Act (24 of 1989), Section 124-A - Claim by Third Party —
Compensation suit for damages caused to electricity lines underneath the
railway track — Held — Loading of chemicals in tankers was not only the
responsibility of consignor but also of defendants (Railways) as loading has
been done in its oil tankers — It was imperative for defendants to ensure that
loading was properly done — None of the Committee members have been
examined — They have total lack of knowledge about the cause of fire —
Compensation rightly awarded by trial Court—Appeal dismissed.
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. Rl qrar Siferewvr Sferfaaw (1987 &1 54), €IRT 13 UG ol
SITEIfII (1989 BT 24), €TRT 124—A — AR YeIBIN FIRT G1aT— ¥l UeRAl &
3! fIgla usr 151 &1 SR afadl & fag yfaer—ars — aifrfeaiRa — Sax
H AT T A< Dad YN BT IcaRallUd 8l @ Mg yfaardimTr (Red) &1
ff  Ffe ™ Sud dd SH A fbar ar o — gftardhmr & fog g
gf¥aa o= sifand o & de e A A 1 o — affa & e i
A< BT 90T &1 fHaT 1741 — S99 U T & RN & fa9g § SIFar) &1
quida: 919 @ — faarer < gr1 fasx Sfra € siEfoffa fear T —
et @i |

H.Y. Mehta, for the appellants.
None, for the respondent.
Short Note
*(22)
Before Mr. Justice G.S. Ahluwalia
WP No. 13655/2017 (Jabalpur) decided on 6 July, 2023

VEENADHURVEY (SMT.) ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Civil Services (Classification, Control and Appeal) Rules, M.P,
1966, Rule 10 — Recovery against Dead Person — Held — Employee died on
02.02.2016 and audit conducted on 22.11.2016 — Since recovery has been
made on ground of causing loss to State Government, which is a minor
penalty under Rule 10, therefore after the death of employee, same cannot be
done —Authorities directed toimmediately release the withheld amount—As
no enquiry was conducted and entire responsibility was put on the shoulder
of dead person, Collector directed to conduct an enquiry to find out the
responsible persons — Petition disposed.

@. Rifaer dar (@ffevor, fAaFor siv srdfie) (a9, 7.4, 1966, AaH
10 — 4d &fad @ fdwg qeell — ARFEIRT — 02.02.2016 B FHART BT I
g3 U4 22.11.2016 S Gudem Garfard @1 18 — Ffe 0 @RaR &1 iy ugam
D IATER WR IYell I T3 2, Sl & 71799 10 & siaid e &g wila 2, 3ra:
HHAR B Y  UTANd, Iad 8] DI oIl Gaball — UTRIGRITOT Bl faemRa iy
3 grd @ &34 =g MR fear & — gfe 313 g darfea 98 a1 18
off ¢d AYvf SRR Jddb & S UR STl AT AT AT, Heldex Bl Scvarl
ATl &1 udT o+ & forg siig Garfera &3 =g PR fean war — arfaer
IENETH
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B. Service Law — Departmental Enquiry — Dead Person — Held — No
departmental action can be initiated against a dead person for the simple
reason that on the death of employee, the employer-employee relationship
would come to an end.

@ ¥ar fQfer — faurfig wira — ga feq — afifgiRa — & qa
afed @ faeg s QAU dRAS 59 AR SROT Q@ JRY 78] S ST Fdbd!
& Hhar @ 4 8 W), FAataar—aHan &1 S wHr 8 Se |

Casesreferred:

WP No. 17214/2017 order passed on 30.08.2022, Civil Writ Jurisdiction
Case No0.9735/2021 decided on 11.01.2023 (Patna High Court).

Anil Kumar Tiwari, for the petitioner.
Ritwik Parashar, G.A. for the respondents.

Short Note
*(23)
Before Mr. Justice G.S. Ahluwalia
WP No. 14580/2023 (Jabalpur) decided on 4 July, 2023

VINAKUMARI @ LAXMI SINGH ...Petitioner
Vs.
SOUTH EASTERN COAL FIELD LTD. & ors. ...Respondents

A. Service Law — Compassionate Appointment — Delay — Held — At
least 14 years have passed after death of father of petitioner — Application
was rejected on 2013 and contempt petition filed in 2022 — After getting
direction from Court for early disposal of application, petitioner did not
pursue the matter for 11 years which shows that she was not in need of
appointment — No explanation of delay — Delay has wiped out the need of
urgency — Petitioner is married and cannot be said to be dependent on her
father — Petition dismissed.

».  dar fafer — srgaur [Yfea — faae — sitifaiRa — ar< & fuar
D G D YA B A HH 14 9 dId g @ — 2013 A AT AR fHar w1
ofT Uq 2022 H IITHHAT AFIST UK $I T3 — ATdeA @ Mg fue™ o fag
AT | Q9 9T S @ ggarq, I 7 11 auf d& AT &1 uar [gl fear
<l Ig <urtar @ & sS4 Frgfaa @) srawasar 98 off — fade &1 31 wdiaror
T8 — facie A A IHar Y saTaHar Hf AT B fear @ — A fyarfza @
T4 39+ far o 1f3rd A€ L) S Gobddl — ATFAST @R |
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B. Service Law — Compassionate Appointment — Principle &
Considerations — Held — Appointment on compassionate ground is not an
alternative mode of direct recruitment — It is provided to meet out the
unfortunate situation faced by dependents of bread earner — Delayed
approach of dependents to Court, the survival of dependents for a
considerable long time etc. are relevant considerations for deciding the claim
of compassionate appointment.

& dar fafer — srgeur fAgfed — Rigra 9 faare — affeaiRa —
e & IR R Fgfam ywa wdf o1 e defeus I A 2 — uw
qraqddl @ IMf¥al @ |EA A drell guivagel aRRerfa € e 2q
SUEfSd &) € @ — Ial gRT VR & ¥ o1 7 <9, [f3al &1 v«
dd g9g a9 Sfifad &1 sanfe sgaur Frgfaa &1 qrar fafiRea a3 @ fag
gEITd AR & |
Casesreferred:

Civil Appeal No. 5122/2021 decided on 13.09.2021 (Supreme Court),
Civil Appeal Nos. 8842-8855/2022 decided on 03.03.2023 (Supreme Court),
Civil Appeal No. 6910/2021 decided on 18.11.2021 (Supreme Court), (2006) 5
SCC766.

Vikas Kumar Sharma, for the petitioner.
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I.L.R. 2024 M.P. 1 (DB)
Before Mr. Justice Rohit Arya &
Mpr. Justice Avanindra Kumar Singh
WA No. 1598/2019 (Gwalior) decided on 20 November, 2023

SANDEEPKULSHRESTHA ...Appellant
Vs.
MANOJ PRATAP SINGH YADAV & ors. ...Respondents
(Along with WA No. 1994/2019)
A. Constitution — Article 226 — Appointment — Locus — Writ of Quo

Warranto/Certiorari —Held — Petitioner is ousted employee of IITTM and was
habitual in making complaint against appellant, beside uploading obnoxious
material against IITTM on Facebook — He was not a candidate to the post in
question — CV of appellant was supported by relevant certificates, scrutinized
by screening committee and BOG — Vigilance division commented to CVC
for closure of complaint against appellant — Selection of appellant is challenged
after more than 13 yrs. — Single Judge erred in substituting his opinion over
that of expert body that too while exercising extraordinary jurisdiction
under quo warranto— Appeal allowed. (Paras8to11,13,15& 16)

@. widgrs — sigm@e 226 — fAgfeaa — siffrar — sifSar
yzaT,/ 3Gy &1 Re — afifeiRa — 3 angsng e &1 fseiia s+
2 Ud HUgd W APASCAH & fawg smufcas-e 9rnfl sudrs 349 &
Jrarar srfieeft & fowg Remaa &3 &1 A€l o1 — 98 YTa ug @ fog
arwgeff 1 o — arfaneft &1 WY YHwTa yworeEl gRT wwl¥a o, ot
BEdIA aGfafa vd fran s grT g &) 18 — gaadr faurr F arfiareff &
fovg Rrera via o1 & foay @R o1 fewoft @97 — ardianeft & 9= &t
13 99 ¥ 31f¥re ¥HI & g gkl 9 T8 — gaha A A faRive few
$ A0 & WM W AYAT 9d @A A Ffe 31, 98 W Af¥eR g=e1 & siaviq
IATEROT ATBTRAT BT YA HId gY — 3rdfied AR |

B. Constitution — Article 226 — Appointment — Writ of Quo
Warranto — Scope of Interference — Held — Jurisdiction of High Court to issue
a writ of quo warranto is a limited one — It will only lie when appointment is
contrary to statutory provisions — Whether or not a candidate possesses
requisite qualifications and/or experience, should better be left to
educational institutions, particularly when it is supported by expert
committee — Writ of quo warranto should be refused when it is outcome of
malice/ill will — A writ of quo warranto, being in the nature of public interest
litigation is not maintainable at the instance of a person who is not un—biased
and the forum cannot be chosen to settle personal scores. (Para8)
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o AT — sgees 226 — [AYfad — sftrarR yeer @1 Re —
gwiely ol it — affifeEiRa — sffrerR gzt @1 Re o &1 & fag S<a
ST 31 JAfHTRAT Hiffid @ — I8 dad a9 I 3 &1 Gabd! @ o9 Fgfaa
S SusHl & faudia 8l — sl & U srufdra srEar ua / 3rerar sgHa © a1
21, 39 A& G U Bl T 48dx =1, faldre wu 4 w9 I8 favivs
wfifa g1 galdia 81 — IffreR y=eT1 31 Re &1 srdiaR faar s =13y o«
g8 guid / 39-TR1 &1 uRvIH 81 — 3If¥reR y=8T o Re, sHfed aifae & @wy
#A 81 @ R WS Afdd & IRy wR aivelg 9 ? 5 frsge € @ ud
fFad feare—feare Ffue™ & fory =amarera &1 a9+ @1 fear S |ear |

C. Constitution — Article 226 — Appointment — Writ of Quo
Warranto Recovery of Salary — Held — Apex Court concluded that while
issuing a writ of quo warranto there cannot be any direction for recovery of
the sum —Single judge erred in directing appellant to refund the difference of
salary. (Para15)

7T, W iaErT — s/ 226 — [AYfaad — sferaR y=or #1 Re — da7
@t aqell — sifafeiRa — ﬂﬂf?w#ﬁw&hm%%mqw
aﬁﬁeﬁmﬁaﬂﬁwmaﬁaﬁaﬁ$ﬁwaﬁs‘ﬁ€wﬁﬁmwm—
Udhel ITATENRT = 909 &1 HaR 9199 A =g Adiaredf o Fel¥a o= 4 Ffe
Dl |

D. Constitution — Article 226 — Appointment — Writ of Quo
Warranto Directions of CBI Enquiry — Held — Said directions by a writ Court
exercising quo warranto jurisdiction are explicitly far in excess of
constitutional jurisdiction — Jurisdiction of writ Court has been reduced to
investigation through roving enquiry — Direction to CBI to conduct
investigation was not warranted either on facts or in law. (Para14)

13 wiagrT — sg=8T 226 — fAyfaa — siferase gzo1 &1 Re —
Hidlsms wra @ e — siftfeiRa — siffrer goeT @1 Re &1 9FivT o=+ ard
Uh Re e gRT of3a e sifirarad wu 9 gdenfa afSreRar @ $&)
e & — Re e &) fSreRar &1 Afam siia & |1egw |9 4y a6
B B foar a1 @ — WS B AT Garferd o33 & faer o1 =7 ol a2af
IR 3R A 21 fafSr 9 aravas o |

E. Constitution — Article 226 — Appointment — Writ of Certiorari —
Scope of Interference — Held — Certiorari jurisdiction can be exercised only at
instance of an aggrieved person who is qualified to the post and who is
candidate for the post. (Para8)

g wiaenT — sg@es 226 — fAYfdd — A §IT Re — geaely &1
e — affaeiRa — SAYT &1 Re &1 93T dad Aafda afed & smde w®
fopar <1 waar @ il ug @ forv 3fda @ vd ol 9 ug @ foru arwueff &1 |
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E Constitution — Article 226 — Appointment — Advertisement —
Scope of Interference — Held — While exercising jurisdiction under Article 226
of Constitution, the Courtis not expected to add or substract contents in a given
document to facilitate/enforce its own perspective, particularly while reading
the terms of the advertisement or rules having legal sanction. (Para10)

q. W IaErT — sge9 T 226 — [AYfadd — AsmyT — gwdely &1 q1fea —
affeEiRa — Hiaer & =8 226 @ siafa ARHTRAT &1 YT HId G943,
RTRAT ¥ AU &I 3 IRUET S g 9971 /yafda & @ fag fad m
TXATAS ¥ Fadeg &I SIS 3fqar ge &) ar 71 3t ot 2, falkre wu 4
fafere A< arel fagmus & fAgeET sreEr R &1 ued w9 |

G. Constitution — Article 226 and Prevention of Corruption Act (49
of 1988), Section 13(1)(d)(ii) & (iii) — Appointment — Held — It is a case of
appointment through selection committee approved by Board of Governors
and done by Chairman — No offence under 1988 Act made out. (Para 14)

g WIaET — 38T 226 ¥q IR 1G0T T4 (1988 @1
49). &7 13(1)[d)({i) T (i) — fAgfaa — sitafaaiRa — a7 NS 3w Ta-d gRT
IEifed oa= afifa & e @ ud sreue g1 @ 18 Fgfaa &1 yavor @ —
1988 & IITATTIH & AT Bl URTE TS qaT |

H. Service Law — Appointment — Qualification & Experience —
Difference —Discussed and explained. (Para9)

o, ar fafer — fAgfaa — sigar g srgwa — fave — fadfad va wse
foar |

L Service Law— Appointment — Advertisement & Statutory Rules —
Held — Statutory rules assume precedence over advertisement in the event of
variation between the two. (Para10)

3. dar fafer — fAgfaa — Qs a s a9 — affreaiRa —
S Al d fasmua & a= fr=rar &) Reafa § s sl &1 s 4@
SHuR yrerfigar < S 2 |

J. Service Law—Appointment — Qualification —Held — Qualification
cannot be changed in the mid of recruitment process. (Para13)

37 war fafer — fagfaa — sigar— aiffaiRa — wdf ufpar & wea §
argar ¥ uRad= =) fHar 5 a&ar |

Casesreferred:

(2006) 11 SCC 731, (2013) 1 SCC 501, 1998 Supp SC 127, AIR 1965 SC
491, (2003) 4 SCC 712, 2001 SCC OnLine Guj 76, (2002) 6 SCC 269, (1993) 4
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SCC 119, (2018) 6 SCC 162,2013 (1) SCC 501,2002 (6) SCC 269, (1979) 2 SCC
339,(2007) 5 SCC 519, (2009) 11 SCC 726, (2018) 3 SCC 55, (2014) 1 SCC 161.

Pawan Dwivedi, for the appellant in WA No. 1598/2019 and for the
respondent No. 5 in WA No. 1994/2019.

S.S. Kushwaha, for the appellants in WA No. 1994/2019 and for the
respondent Nos. 2,3 & 9 in WA No. 1598/2019.

Manoj Pratap Singh Yadav, respondent No. 1 in WA No. 1598/2019 & WA
No. 1994/2019 present in person.

JUDGMENT

The  Judgment of the Court was  delivered by:
ROHIT ARYA, J.:- These appeals, under section 2(1) of the Madhya Pradesh
(Uchcha Nyayalaya Ki Khand Peeth Ko Appeal) Adhiniyam, 2005, are directed
against the impugned order dated 27/08/2019 passed in W.P. N0.4308/2016 and,
thus are being decided by this common judgment.

For the sake of convenience, reference to parties is in accordance with
title of W.A. N0.1598/2019.

2. By the order under challenge, the learned Single Judge, while exercising
his discretionary jurisdiction under quo warranto, has quashed the order dated
30/9/2003 of appointment of appellant Sandeep Kulshrestha on the post of
Professor (Tourism) in Indian Institute of Tourism and Travel Management (for
short "IITTM"), Gwalior, as also his regularization on the said post vide order
dated 15/6/2007 and appointment to the post of Director IITTM, Gwalior vide
order dated 25/6/2014 having found that he had secured appointment on the post
of Professor (Tourism) by furnishing incorrect information. Besides, the learned
Judge also directed that since at the time of appointment to the post of Professor
(Tourism), the appellant was working on the post of Reader, therefore, he should
also refund the difference of salary between the pay of Reader and Professor
(Tourism)/Director IITTM-Gwalior, within a period of three months therefrom
failing which the delayed refund would carry interest at the rate of 6% per annum.
That apart, the learned Single Judge inter alia issued directions to the CBI to start
investigation against the appellant and all the OICs.

3. The factual matrix of the case may be summarized thus:

(I) In the month of January, 2003, respondent no.2/UOI issued
an advertisement for recruitment on the post of Professor in
Tourism at [ITTM, Gwalior. The minimum qualifications as
mentioned in the advertisement were as under :-

" Max Age : 50 years

Educational Qualifications:
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An eminent scholar with published work of high
quality, actively engaged in research in which 10 years
of experience in post graduate teaching and/or research
at the University/National level institutions including
experience of guiding research at doctoral level OR an
outstanding scholar with established reputation who
has made significant contribution to knowledge.”’

(i1) In pursuance of the said advertisement, appellant Sandeep
Kulshrestha also applied for the post of Professor (Tourism) and
submitted his Curriculum Vitae (CV) disclosing his educational
qualification and work experience together with experience
certificates. The relevant portion of his CV reads thus:

S.No |Post held & Year Classes Department
payscale taught
1. Reader 26-02-98 |PGDBM, Indian Institute of
(12000-8300) |to till date |DTM, MDP, | Tourism & Travel
EDP Management, Govt.
of India,
Govindpuri, Gwalior
2. |Reader 29-01-97 |DTM, MDP, |Business  Studies
(3700-5700) |to 25-02-97|EDP ITT™, ETC,
Bhubaneswar, Orissa
3. |Sr. Assistant [25-02-96 |M.Com, Commerce
Professor to 27-01-97)MBA, MPA |Department, Madhav
(3000-5000) Post Graduate
College
4 Asstt. 25-02-91 (M.Com, Commerce
Professor to 24-02-96)MBA, Department, Madhav
(2200-4000) MPA Post Graduate
College, Jiwaji
University, Gwalior
5 Lecturer 25-08-90 |M.Phil, School of
(2200-4000) |to 24-02-91/MBA Commerce  and
Management
Studies,  Jiwaji
University, Gwalior
6 Lecturer 20-03-90 |M.Com School of
to 22-08-90 Commerce  and
Management
Studies, Jiwaji

University, Gwalior
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As such, the appellant claimed a total of more than 11 years of
teaching experience, whereas for appointment on the post of
Professor (Tourism), the requirement was 10 years post
Graduate Teaching Experience in advertisement and 8 years
under the recruitment rules.

(i1) The Selection Committee met on 24/02/2003. It interviewed
5 candidates for the post of Professor and also considered
request of two candidates including the present appellant being
considered in absentia. Based on their academic record, earlier
background, experience and performance, the selection
committee unanimously recommended that the qualification of
10 years post graduate experience may be waived since none of
the applicants had 10 years PG experience in Tourism. The
Committee did not find any of the candidates interviewed
suitable for the post and decided that the applicants who had
requested for consideration in absentia, may be called for an
interview on a subsequent date. The minutes of the Selection
Committee meeting dated 24/2/2003 have been placed on
record as Annexure P/7 and Annexure P/8. As it transpires from
the record, the contents of Annexure P/7 and P/8 are exactly the
same except for the fact that Annexure P/7 reflects Mrs. Rashmi
Verma, ADG, Dept of | Tourism as Chairperson with members as
Prof. Kapil Kumar and Dr. Ravi Bhoothalilngam (Subject
Experts) and Mr. D.Singhal (Director IITTM), whereas in
Annexure P/8 name of Mrs. Rathi Vinay Jha, Secretary
(Tourism) is mentioned as Chairperson with members as Mrs.
Rashi Verma, ADG, Deptt. Of Tourism (Nominee) together with
the names of same three members as mentioned in Annexure
P/7. However, both Annexure P/7 and P/8 have not been signed
by the Chairpersons.

(ii1) The next meeting of Selection Committee was held on
4/7/2003 in which the appellant and one more person were
interviewed. The Committee recommended for appointment of
the appellant. The recommendation of the selection Committee
was considered by the Board of Governors in its 27" meeting
dated 21/7/2003 (pages 309, 310 & 313) in which the Board
authorised the Chairperson of the BOG to approve the
appointment of the appellant. The Chairperson approved the
appointment of the appellant and he was appointed as Professor
w.e.f. 1/10/2003. The appointment of the appellant was then
approved by the Board of Governors in its 28" meeting held on
25/11/2003 (pages 312 & 314).

(iv) The appellant was then regularized on the post of
Professor (Tourism) vide order dated 15/6/2007 (Annexure
P/6). Thereafter, on 12/6/2014, the appellant was appointed as
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Director, [ITTM for a fixed tenure of 3 years which was further
extended for a period of 2 years. It is pertinent to mention here
that minimum qualification for recruitment on the post of
Director is that the person should hold post in the payscale of
Rs.16000-22400 (pre-revised) or equivalent having 3 years
regular service in grade. Since the post of Professor carried such
payscale, the appellant was appointed having rendered 3 years
service on the post of Professor.

(v) It appears that respondent no.1 Manoj Pratap Singh
had made a complaint to the CBI with the allegation that
appellant had procured appointment on the post of Professor by
furnishing false information, upon which he was infomed by the
CBI vide letter/communication dated 18/3/2016 that the Bhopal
Branch of |CBI had registered a complaint against appellant Dr.
Sandeep Kulshrestha on 9/7/2014 with regard to his procuring
employment and after completion of verification the matter had
been referred to the CVO, Ministry of Tourism, Govt. of India
with a request to enquire into his role and if deemed fit, the local
police could be approached for taking necessary action against
him. The instant writ petition was initially filed seeking quashment
of the above mentioned letter dated 18/3/2016 and for direction
to the CBI to register an FIR and investigate the matter.
Thereafter, in pursuance of order dated 22/10/2018 amendment
was carried out on 23/10/2018 thereby converting the petition
into one seeking writ of guo warranto against appellant Sandeep
Kulshrestha and also to recover his salary.

(vi) In the writ petition, in essence, inter alia the following
allegations were made:-

(a) During the period 1991 to 1997, there were no
MBA or MPA classes in Madhav College, Gwalior and
thus claim of six years teaching experience made by
Dr.Sandeep Kulshrestha was false.

(b) During the period 1997 to 2002, the IITTM was
not running the classes of Post Graduate Level. Thus, it
had been claimed that appellant Sandeep Kulshrestha
had submitted a false declaration with regard to his
work experience of teaching Post Graduate Classes.

(¢) The selection committee had met twice on the
same day 24/2/2003 and the minutes were not signed by
their Chairperson.

(d) An enquiry had been done at the level of
Ministry of Tourism, Govt. of India and it was found
that Dr. Kulshrestha had not been able to substantiate
his claim that he had taught MBA/MPA Classes at
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Madhav College and that he had provided certificates
about teaching these courses in Jiwaji University and
that too for short period as guest faculty.

(e) On 1/9/2014 the petitioner made a complaint
before the CBI which was registered and it was claimed
that the CBI had found that the allegations/complaint is
true. However, the CBI instead of registering the FIR
diverted the matter to CVO, MoT which should not
have been done.

€3} On 12/6/2014, the appellant had been
appointed as Director- [ITTM. One of the essential
requirments was that the candidate should have
vigilance clearance given by the Secretary/Vice
Chairman of the Department. However, no such
Vigilance Clearance was obtained. It was pleaded that
appellant Sandeep Kulshrestha had obtained
employment in collusion with competent Authorities
and such an appointment deserved to be quashed. It was
further pleaded that appellant had further got
appointmet to the post of Director, with undue
favoritism from the competent Authority as well as in
violation of the rules of selection process, particularly,
the candidature of one Mr. A.R. Subramaniam was
rejected on similar allegations.

(2) Despite the fact that an enquiry was pending
against the appellant at the time of selection process for
the post of Director, IITTM, the candidature of
appellant was taken into consideration. It was claimed
that such an appointment was dehors the rules based on
illegal and colorable exercise of power.

(vii) Refuting the contentions made in the writ petition,
counter-affidavit was filed by appellant Dr.Sandeep
Kulshrestha, claiming that petitioner being a dismissed
employee of ITTM was habitual of making complaints. He was
continuously uploading obnoxious material on Facebook
against the Institute , as well, as the appellant. It was further
pleaded that appellant had taught M.Com classes in Madhav
College, Gwalior from 25/02/1991 to 27/01/1997. He had also
taken MBA and MPA Classes at Jiwaji University, Gwalior as
Guest Faculty. He had been teaching as Reader IITTM since 29-
01-1997 to 2003 (upto the date of submission of application for
the post of Professor (Tourism)) in post graduate course as
course of diploma in Tourism is available after graduation and
its duration is of more than 12 months, therefore, as per AICTE
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norms, it is Post Gaduate Course. So far as work experience is
concerned, it had been duly verified by Jiwaji University, as
well as, Madhav College. It was further claimed that no
vigilance enquiry was pending against the appellant and
vigilance clearnace was also given. It was further claimed that
CVO and CVC had found that no incorrect declaration had been
made. It was further claimed that the petitioner/appellant had
misconstrued the letter (Annexure P/1). The CBI had referred
the matter to CVO with a request of enquiry. The CVC has
already made an enquiry which has not been challenged by the
petitioner/appellant. So far as two minutes of Selection
Committee are concerned, it was pleaded that there is no
difference between the two and both of them are identical in
contents. In fact the first minutes (Annexure P/7) are draft
minutes. Since name of Chairperson had been wrongly
mentioned therein as Mrs. Rashmi Verma in Annexure P/7,
therefore, the minutes were correctly re-drafted as Annexure P/8
showing her as one of the members. It was also pleaded that all
necessary work certificates were produced by the appellant at
the time of appointment on the post of Professor (Tourism).

(viii) It appears that an application (I.A. No.1700/2017) was
moved on behalf of the respondents through counsel Shri Vivek
Khedkar, supported by an affidavit of one K.P.Gautam, who was
in service of IITTM, Gwalior. In the said application, it was
pleaded that the petitioner had no locus standi because neither
he was an employee of IITTM nor had applied for appointment
on the post of Professor (Tourism) or Director. Even otherwise,
the matter was sent by the CBI to CVO and CVO has
investigated the matter and vide office memorandum dated
8/2/2017, it has been decided to close the action at the end of
CVO. In its return, the CBl inter alia averred that the complaint
received against the appellant on 1/9/2014 was verified, and in
view of the fact that no offence had been made out under the
Prevention of Corruption Act, 1988, the same was referred to the
CVO, Ministry of Tourism, through Self Contained Note (SCN)
with a request to enquire into the role of appellant and if deemed
fit the local police could be approached for taking necessary
action. Respondent n0.3/CBI also brought a clarification on
record by way of Document No. 5643/18 elucidating that CVC
is the supervisory authority under which CBI functions and as
per the provisions of the Central Vigilance Act, 2003, the CBI
which is constituted by Delhi Special Police Establishment, is
required to inquire into the matter as per the instructions and
submit its report to the CVC. In the instant case, through self
contained note, the matter was forwarded to the CVO and the
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entire enquiry was required to be conducted by the CVO of the
concerning department. As mentioned above, on the basis of
report of CBI, the CVO examined the case and decided to close
it. The Central Vigilance Commission (CVC) vide its letter
dated 20/10/2015 (Annexure A/2 filed along with Document
No.5643/18) had also advised closure of the matter in pursuance
of Ministry of Tourism's letter dated 27/7/2015. It was clarified
therein that CVC is the competent Authority under which CBI
functions and if any direction or decision has been taken by the
CVC, then the CBI is bound by that decision.

(ix)  In the return filed by respondent nos. 1 and 2, it was
pleaded that the petitioner had misconstrued and misinterpreted
the letter Annexure P/1. It was further mentioned that the CVC
is the apex vigilance body of the Union of India and it had
perused the report and had advised closure of matter vide office
memorandum dated 20-10-2015. The Ministry of Tourism
(Vigilance Division) has also closed the matter after
investigation. The closure report has not been put to challenge
by the petitioner and, therefore, nothing survives in this petition
and it has become infructuous. The CBI cannot take up cases for
investigation involving offences under the IPC. The petitioner
has an alternative remedy against non-registration of FIR. So far
as 6 years teaching experience of appellant/respondent no.8 at
PG level between 1997 to 2003 is concerned, it is submitted that
Shri Sitikantha Mishra, Chairman, All India Board of
Hospitality and Tourism Management, AICTE, has clarified by
e-mail dated 22/1/2015 that teaching in Diploma in Tourism
Management Courses run by [ITTM from the year 1997 to 2002
was approved by AICTE. Therefore, teaching by Faculty
Members of IITTM in the said diploma course is a Post
Graduate Teaching as the entry qualification for this course was
minimum graduation from a recognized University. Further, it
was mentioned that the Board of Governors had waived the
requirement of ten years experience of PG teaching. Ministry
has taken approval of Secretary(T) for the appointment of
appellant/respondent no.8 as Professor (Tourism) in IITTM
who was the Chairman, Board of Governors of IITTM. The
Selection Committee in its meeting held on 4/7/2003 had
recommended waiver of 10 years PG experience which has
been approved by the BOG inits 27 " meeting held on 21/7/2003
and the appellant/respondent no.8 was appointed as Professor
(Tourism) w.e.f. 1/10/2003. It was further pleaded that
appointment of appellant/respondent no.8 had not been put to
challenge by the petitioner. There is no difference between
Annexure P/7 and P/8. No two committees were constituted.
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Although it was admitted that during 1991 to 1997, there were
no MBA or MPA classes at Madhav College, Gwalior, but PG
(M.Com) classes were being conducted there and it was denied
that appellant/respondent no.8 had secured appointment by
providing false information as PG classes.

(x) Again on 11/7/2018, an additional return was filed by
respondent nos. 1 and 2, wherein it was pleaded that there was
only one meeting which was held under the Chairpersonship of
Mrs.Rathi Vinay Jha who was Secretary (T), as well as,
Chairperson of IITTM. Though she had not signed the minutes
of meeting held on 24/2/2003, but she is the appointing and
competent Authority for appointment and the appointment of
appellant/respondent no.8 was approved in the 27" meeting of
Board of Governors held on 21/7/2003 and later on it was
approved by her being appointing Authority. It was further
pleaded that minutes of another meeting dated 24/2/2003 were
merely draft, therefore, the contention of the petitioner that two
meetings were held on 24/2/2003 was denied. It was further
pleaded that the note of Government of India, Ministry of
Tourism (HRD) had been received from the Office of Minister
of State for Tourism (IC) without any signature of anybody,
therefore, the case was re-examined and re-submitted to
Minister (Tourism) indicating the actual facts and it was
conveyed that Dr. Sandeep Kulshrestha had taught MBA/MPA
classes in Jiwaji University, Gwalior as Guest Faculty, on
honorary basis. The PS to HM(T) recorded on the concerned file
on 24/7/2015 that "HM(T) has been apprised of the situation.
Page 55 of the file is not an official communication and may not
be treated so".

(xi) Further, additional return was filed by respondent
nos. 1 and 2 inter alia pleading that initially the petitioner
had made a complaint before the Central Vigilance Commission
and, thereafter, the case was closed by CVC. Later on, the
complaint was filed with CBI, Bhopal. Without conducting any
investigation, the Bhopal office of CBI forwarded the Self
Contained Note to CVO and the CVO has also closed the matter.

(xii) Again the appellant/respondent no.8 filed additional reply
by way of document No.7072/2019, wherein inter alia it was
submitted that in his CV he had clearly mentioned that he had
taught classes of M.Com, MBA, MPA in Commerce
Department, Madhav Post Graduate College and Jiwaji
University. M.Com was taught at Commerce Department of
Madhav College and MBA & MPA were taught at Jiwaji
University a Guest Faculty and proof thereof was already

11
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submitted along with the return previously. The petitioner has
filed incomplete documents. No mandamus can be issued for
registration of FIR. The CVC has already closed the matter.

4. Inthe aforesaid backdrop, the impugned order has been passed under various
captions. In paragraph 49, while relying on various decisions of the Apex Court,
learned Single Judge reached the conclusion in paragraph 50 that the manner in
which the appointment was made and the procedure was adopted, can also be
considered while considering the Writ of Quo Warranto.

In paragraph 52, the learned Single Judge found that although
appellant/respondent no.8 might be an employee of a registered Society, but since
the IITTM-Gwalior is under the control of the Central Government, therefore, he
is certainly a Public Servant.

In paragraphs 58 to 64, the learned Single Judge considered the aspect of
two selection committee minutes (Annexure P/7 and P/8). In paragraph 61,
learned Single Judge questioned the need of preparing draft minutes of the
meeting. He observed that if the contention of respondent nos.1 and 2 is accepted
that the minutes of meeting dated 24/2/2003, filed as Annexure P/7, are draft, then
it is clear that the minutes of meeting of Selection Committee which have been
filed as Annexure P/8 are nothing but a farce because everything was already pre-
decided. He further observed that it is not the case of any of the respondents that
the Selection Committee had any authority to waive the PG teaching Experience
and if the Selection Committees were of the view that the requirement of 10 years
PG experience should be waived, then instead of proceeding further with the
interview, it should have taken further instructions from BoG. However, that was
not done and without any authority, the Selection Committees in its meetings
dated 24/2/2003, not only waived the requirement of 10 years PG experience, but
also rejected the candidature of 5 candidates. In paragraph 62, the learned Single
Judge, while relying upon the Self Contained Note of CBI, observed that in fact
two Selection Committees met on the same day - one under the Chairmanship of
Secretary (T) and another under the Chairmanship of ADG(T). Since the
respondent nos. 1 and 2 have failed to show as to why two selection committees
were constituted for the same purpose on the same day i.e. 24-2-2003, therefore, it
appears that in fact the minutes of both the Selection Committees have been
fraudulently prepared. Learned Single Judge also took strong exception to the fact
that both the minutes were not signed by their respective Chairpersons,which
proved that they were not present in the meetings. Learned Single Judge also
raised a question as to when once the candidates were directed to appear before the
Selection Committee then why special treatment was given to appellant/
respondent no.8 by accepting his request for his consideration in absentia ? In
paragraph 63, the learned Single Judge also rejected the stand of the respondents
that since the Secretary (Tourism) had approved the appointment of
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appellant/respondent no.8, therefore, non signing the minutes of Selection
Committee held on 24-2-2003 loses its significance for the reason that name of
appellant/respondent no.8 was recommended by Selection Committee on
4/7/2003 and not 24/2/2003 and, therefore, it could not be said that Secretary (T)
had validated the minutes of meeting dated 24/2/2003. In the aforesaid backdrop,
in paragraph 64, the learned Single Judge observed that it was beyond
concilliation that why two selection committees were constituted and why both
the selection committees had interviewed the candidates ? At what time the
interviews were held was also not explained. Thereafter, while referring to
Ministry's view, as quoted in paragaraph 65 of the impugned order, the learned
Single Judge in paragraph 66 held that the entire selection process was prima facie
vitiated.

In paragraphs 67 to 79, learned Single Judge considered the aspect as to
whether the BoG had waived the minimum qualification of 10 years PG
experience and while taking note of Supplementary Agenda Item No.3, relevant
minutes of 27" meeting of BoG dated 25/11/2003, minutes of meeting of BoG
dated 25/2/2003, notesheet dated 18/2/2015 written by Shri A.K.Bose Consultant
(HRD), and notesheet dated 20/3/2015 (Annexure P/26) and reached the
conclusion that in fact minimum qualification of 10 years PG experience was
never waived by BoG.

Further, in paragraph 80, the learned Single Judge took strong exception to
the fact that minutes of meeting dated 4/7/2003 by which name of
appellant/respondent no.8 is said to be recommended for appointment by the
Selection Committee, were not brought on record and drew an adverse inference
against the respondents.

Thereafter, in paragraph 83 the learned Single Judge, while considering
the experience certificates of appellant, found that he had taught few classes of
MBA and MPA in the capacity of Guest Faculty. The learned Single Judge
observed that instead of disclosing that appellant had taken classes as Guest
Faculty, it had been disclosed by him that he had taken MBA and MPA classes as
Sr. Asstt. Professor and Asstt. Professor, whereas the admitted position is that
there were no MBA or MPA classes in Commerce Deaprtment (sic: Department),
Madhav Post Graduate College, Jiwaji University, Gwalior. Accordingly, the
learned Single Judge held that appellant/respondent no.8 had given wrong
information in his CV about his 10 years experience of PG classes.

In paragraphs 84 to 86, the learned Single Judge negated the experience of
appellant of teaching post-graduate classes in the capacity of Reader, IITTM,
Gwalior mentioned at S.Nos.1 and 2 of the CV on the premise that respondent
nos.1 and 2 had not placed any document of the year 1998 on record to suggest that
AICTE was treating Diploma in Tourism Management Courses run by IITTM as
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post graduate course. Further no document had been filed to show that what were
the norms for PGDM Programme in the year 1998 onwards.

Besides in paragraphs 87 to 92, learned Single Judge, while taking note of
the advertisment published, held that requirement of 10 years post-graduate
experience has to be read as 10 years post-graduate experience in Tourism and if
the advertisement was vague, appellant/respondent no.8 cannot take advantage of
the same and respondents were under an obligation to re-advertise the post.

In paragraphs 90 and 91, the learned Single Judge, while referring to note-
sheet of Vigilance Division dated 16/7/2015, observed that according to Vigilance
Division, the appellant/respondent no.8 Sandeep Kulshrestha was not having 10
years of post-graduate experience. In paragraph 93, while reiterating the settled
position of law that qualifications cannot be changed in mid of recruitment
process, learned Single Judge observed that if the respondents were of the view
that the condition of 10 years post-graduate experience is liable to be waived, then
a fresh advertisement should have been issued, so that other desirous candidates
could have applied for the post of Professor (Tourism).

Accordingly, in paragraph 96, the learned Single Judge held that the
appellant/respondent no.8 did not have the minimum qualification for holding the
post of Professor (Tourism), but in view of the waiver of the minimum
qualification of 10 years post-graduate experience, and that too without approval
by the Board of Governors, the entire selection process for the post of Professor
(Tourism) stood vitiated.

Further, in paragraphs 97 to 99, the learned Single Judge while referring to
the call letter issued to one of the candidates, held that the Selection Committee
was not justified in permitting two candidates to participate in absentia. That apart
in paragraph 102, the learned Single Judge found that without there being any post
of Professor in Tourism, the appellant/respondent no.8 had been given
appointment on that post.

Inter alia with the aforesaid findings and obervations, the impugned order
has been passed.

5. Legality, propriety and validity of the impugned order has been
challenged by learned counsel for the appellant Dr. Sandeep Kulshrestha inter
alia on the following grounds:-

(D It is well settled that the jurisdiction of the High Court to issue a
writ of quo warranto is a limited one which can only be issued when the
appointment is contrary to the statutory rules. The learned Single Judge has
travelled beyond the scope of guo warranto by entering into a roving enquiry and
substituting his own views for those of experts. The suitability of a candidate for
appointment does not fall within the realm of writ of guo warranto. To buttress his
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contentions, learned counsel has placed reliance on decisions of the Apex Court in
the cases of B. Srinivasa Reddy Vs. Karnataka Urban Water Supply & Drainage
Board Employees' Assn. ((2006)11 SCC 731) and Rajesh Awasthi vs. Nand Lal
Jaiswal and others ((2013)1 SCC 501). Further, while placing reliance on
decision in the case of A.N.Shastri Vs. State of Punjab (1988 Supp SC 127),
learned counsel contended that writ of guo warranto ought to have been refused,
as it was sought due to malice or ill will. The conduct of petitioner is writ large. He
is an ousted employee of IITTM and is habitual of making complaints against the
appellant. He was also continuously posting unpalatable material on Facebook
against him as well as the Institute. Indeed the impugned order is of the nature of
certiorari, and such jurisdiction could not have been exercised by the learned
Single Judge at the instance of petitioner who was not a candidate for the post of
Professor (Tourism). In fact, petitioner changed the nature of petition to guo
warranto only in order to escape the onus of proving his locus standli.

(i1) While negating the experience of appellant, the learned Single Judge
has totally glossed over the fact that his CV was accompanied by relevant
certificates (Annexure R/7, page 228 & R/8, pages 231 and 237). The learned
Single Judge committed patent error of fact. In fact, the CV was not read in
isolation, but the Selection Committee had also perused and appreciated the
corresponding certificates filed along with the CV. Moreover, it was for the
appointing Authority and the Selection Committee which could have said that
they were misled by the appellant by clubbing his teaching experience. But the
said Authority has clearly stated in its return that there was no misleading
information. Even the matter was re-examined on the complaint of petitioner and
the Union of India has clearly stated vide letter dated 22/9/2015 (Annexure R/1-8,
page 328) that Principal of Madhav College has verified the teaching experience
of the appellant (vide letter dated 15.06.2015, Annexure R/3-3, page 215). Even
the Jiwaji University verified the educational qualification and teaching
experience of the appellant vide letter dated 27/7/2012 (Annexure R/3-1, page
213), wherein against point no.5 it has been mentioned that Dr. Sandeep
Kulshrestha had taken MPA classes as Guest Faculty in Political Science and
Public Administration Departments of Jiwaji University. Further, Principal,
Madhav College, Gwalior had issued certificates (Annexure R/7, page 228 and
Annexure R/8, page 231) in favour of the appellant that he had done teaching in
post graduate and under-graduate classes since 25/2/1991 to 27/1/1997. Thus, the
findings of learned Single Judge as regards experience of the appellant are not
only perverse to the record but also speculative. The learned Single Judge is
forcing the fact that the Authority was misled by the appellant while the Authority
itselfis saying that it was not misled.

Even otherwise, the appellant was having more than 11 years of PG
teaching experience. He undisputedly taught M.Com classes as Assistant
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Professor in Madhav College, Gwalior from 25/2/1991 to 27/1/1997 (Annexure
R/7,page 228 and 229) and then taught DTM and PGDBM (AICTE called it MBA
but IITTM mentioned it as Post Graduate Diploma in Business Management)
from 29.01.1997 to 30.09.2003 (Annexure R/8, page 237) as Reader in IITTM
itself. The DTM was considered post graduate teaching by AICTE as per their
communication dated 22.01.2015 (Annexure R/1-3, page 280), which was
confirmed by the AICTE again vide its communication dated 30.9.2019
(Annexure A/4, page 27 along with .A. No. 8268/2023). As per affiliation granted
by AICTE to IITTM, the entry level for course of DTM was bachelor's degree in
any subject. The first affiliation was granted by AICTE to the IITTM was on
3/5/1995 (Page 9 of I.A. No0.8302/2023 of respondent nos. 2,3 and 9) and for
PGDBM in 2001 (they initially called it MBA then renamed it as PGDBM in
2006, page 24 of said [A); this continued up to 2014 (page 44-50 of said 1A).
Further, the validity of the MBA course (now PGDBM) has been upheld by the
Division Bench of this Court vide common order dated 11/8/2017 passed in W.P.
No. 8593/2016 and W.P. No. 4602/2017 (PIL). Significantly these courses were
considered by the Selection Committee and the appointing Authority as post
graduate teaching in IITTM. The petitioner before his selection was teaching in
IITTM itself as Reader and he was selected and appointed as Professor in ITTM
itself for teaching those very courses. Thus, the learned Single Judge should not
have substituted his opinion for expert's opinion in absence of any rules contrary
to the stand taken by the experts. As such, the appellant not only fulfilled the
requirement of recruitment rules but even fulfilled the requirement of
advertisement.

(ii1) So far as two selection committee minutes (Annexures P/7 and P/8)
are concerned, it has been submitted that the learned Single Judge did not consider
the fact that the minutes of both Annexure P/7 and P/8 are identically worded. The
learned Single Judge has not considered very significant aspects of the matter. The
composition of two committees was the same except one person i.e. Secretary (T)
in the second minutes of the meeting. In fact, in the minutes of Selection
Committee meeting dated 24/2/2003 enclosed as Annexure P/7 (page 178), names
of four persons are mentioned i.e. Rashmi Verma, D.Singhai, Kapil Kumar and
Ravi Bhuthalingam. In the minutes of meeting enclosed as Annexure P-8 (page
179) same four persons are there namely Rashmi Verma, D. Singhai, Kapil Kumar
and Ravi Bhuthalilingam with the addition of name of Rathi Vinay Jha who was
the Chairperson of the selection committee in her ex officio capacity being the
Secretary (Tourism) at the relevant point of time. The recruitment in the [IITTM is
governed by Chapter 3 of the service by-laws which provides that appointment to
any post by direct recruitment in accordance with Second Schedule may be made
on the recommendation of the selection committee. In the case of professor, the
composition of selection committee is provided in Schedule II appended to the
by-laws which provides that the selection committee would consist of Secretary
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(Tourism) as Chairman, D.G.(T) as member, Director as member and one member
from academic field. The actual reason for the two minutes is that the concerned
ministerial person while preparing the minutes had wrongly recorded that the
meeting was held in the Chairmanship of Mrs. Rashmi Verma, ADG, Department
of Tourism, whereas the meeting was held in the Chairmanship of Mrs. Rathi
Vinay Jha, Secretary (Tourism). Thus, when the officials had perused the minutes
of meeting they pointed out the mistake, thus, the minutes were immediately re-
drafted and the correct fact regarding Chairmanship was recorded. Except this,
there is no deviation in the entire contents of two meeting. It is beyond
comprehension to understand that what would be the benefit extended by
Selection Committee to the appellant by recording two minutes of the meeting
which are identically worded. The first minutes of meeting were not properly
drawn because of incorrect recording of Chairmanship. Thus, they were written
again. In fact, Annexure P/7 and P/8 have not made any difference on the entire
selection process with respect to merits of any of the candidates.

Further, as regards non-signing of minutes by the Chairpersons and
adverse inference of learned Single Judge in that behalf, it has been submitted that
the observation of learned Single Judge is based on an incorrect presumption that
two meetings of the Selection Committee had taken place on 24/2/2003. In fact, as
already explained, there was only one meeting of the Selection Committee which
was held on 24/2/2003. Thereafter, the minutes of meeting were drawn. On the
first occasion, the concerned ministerial person had wrongly recorded that the
meeting was held in the Chairpersonship of Mrs. Rashmi Verma. Thus, when she
went through the minutes of meeting, she did not sign and thus the minutes were
re-drawn recording correct Chairpersonship. In these correct minutes of meeting,
Mrs. Rashmi Verma has duly signed in the capacity of member. As regards
signature of Mrs. Rathi Vinay Jha, she was the appointing Authority at the relevant
point of time as per the rules. Thus, the matter was forwarded to the BoG without
her signatures but with the signatures of all other members of Selection
Committee and when the BoG approved the appointment of appellant in its 27"
meeting held on 21/7/2003 (Annexure R/1-6, pages 309, 310, 313 and 314), the
same person Mrs. Rathi Vinay Jha approved the appointment of the petitioner and
the order of appointment was issued by the Chairperson who was the very same
person. Thus, the non-signature of Chairperson on the minutes of 24.02.2003 are
well explained and can be understood in the seriatim of facts. In view of the fact
that the same Chairperson approved the appointment and issued the appointment
order, the significance of non-signature on the minutes of 24.02.2003 loses its
sheen. Even otherwise also, the final consideration of the Selection Committee
was in the meeting held on 4/7/2003 and the petitioner did not obtain the said
minutes under Right to Information and did not raise aspersions on the same. The
Selection Committee meeting held on 4/7/2003 has recommended for the
appointment of the name of appellant on the post of Professor (Tourism). These



18 Sandeep Kulshrestha Vs. Manoj Pratap Singh Yadav (DB) I.L.R. 2024 M.P.
minutes were never put to challenge by the petitioner.

(iv)  Asfaras finding of learned Single Judge that BoG had not waived
the minimum qualification of 10 years post graduate experience is concerned, it
has been submitted that while recording the said finding the learned Single Judge
has completely ignored the fact that the BoG in its 27" meeting (page 310, 313)
has approved the minutes of the meeting of selection committee dated 24.02.2003
and 4.7.2003, this decision of BoG was not challenged either by petitioner or any
of the candidates. It is further submitted that there is no pleading by the petitioner
in the writ petition.

(v) It is further submitted that the learned Single Judge perversely
recorded the finding that the Selection Committee had departed from its norms in
allowing the appellant to be considered in absentia. In fact, a bare perusal of the
minutes of meeting dated 24/2/2003 (Annexure P/8, page 179) would show that
all 5 candidates who appeared for interview on 24/2/2003 were not found suitable
for the post, thus the committee decided to call appellant and one other candidate
for interview on the next date of meeting which was held on 4/7/2003. Hence, it is
clear that the case of the appellant was not considered in absentia. Even the BoG
had recorded in its supplementary agenda item no.3 (page 310) and approved it
(page 313) that earlier 3 times the post was advertised but the committee could not
find suitable candidate and in absence of professor, the work in the Institute was
suffering. Thus, all this was to be considered by the BoG, which has not only
considered everything but has explicitly approved the selection of the appellant
and has also appointed him on the post of Professor (Tourism) (page 310, 312,
313,314). In fact, there has been no challenge to the appointment of the appellant.

(vi)  So far as finding of learned Single Judge in para 100-102 is
concerned that there was no post of Professor (Tourism), it has been submitted that
this issue was not raised by the petitioner in his pleading nor it was canvassed at
the time of arguments, thus there was no occasion for the respondents to address
this issue but the learned Single Judge decided the same without there being any
arguments on the same by any of the parties. Even otherwise, such assumption is
misplaced and dehors the record.

(vii)  Appellants/respondents No.1 to 3 i.e. (1)Union of India; (2) the
Chairman (Ministry of Tourism Department), Board of Governors, IITTM; and
(3) the Chief Vigilance Officer, Ministry of Tourism in WA No0.1994/2019
contended that the reliance placed by learned Single Judge on the 'self contained
note' of the CBI dated 7/10/2015 for the purposes of rendering various findings in
the impugned orders is completely erroneous, unsustainable and clearly contrary
to the records, inasmuch as pursuant to a complaint filed by the writ petitioner, the
CBI had prepared a 'self contained note' forwarding it to appellants MoT for
necessary action vide its communication dated 7/10/2015. The aforesaid report of
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the CBI was examined by the Ministry and after due consideration and
deliberation on the same by a letter dated 8/2/2017, it was decided that the
complaint against Dr. Sandeep Kulshrestha filed by the petitioner be closed. It is
also pertinent to mention that pursuant to a similar complaint by the writ petitioner
making the same allegation against Dr. Sandeep Kulshrestha, the matter had been
enquired into by the appellant/Ministry and the report whereof was forwarded to
the CVC which after due examination advised closure of the matter vide
memorandum dated 20/10/2015 (Annexure A/2 filed along with clarification,
document no. 5643/18). Hence, the allegation made by the writ petitioner against
Dr. Sandeep Kulshreshtha were enquired into on more than one occasion and were
not found to be made out. As such, the reliance placed on the purported 'self
contained note' of the CBI by the learned Single Judge for the various self styled
findings returned in the impugned order are erroneous, unsustainable and liable to
be set aside. It is further submitted that in Para-65 of the impugned order, the
leaned (sic: learned) Single Judge has relied upon the certain portion of a file
noting that were given in a sealed cover. The appellants crave leave to submit and
refer to the entire file that contains the aforesaid portion. It is submitted that a
perusal of the said relevant file will establish that the learned Single Judge has
erroneously relied upon the said portion as 'Ministry's view'. It is submitted that
the perusal of the file would indicate that after making all the necessary enquiries
the appellant No.1/Union of India, Ministry of Tourism had sent its report to the
CVC for closure of the matter regarding allegations of petitioner against Dr.
Sandeep Kulshrestha; the appellant.

It has been further submitted that so far as the advertisement is concerned,
the requirement thereof is "10 years experience in post graduate teaching".
Merely because such experience was gained as guest faculty, it does not ipso facto
disentitle the candidate from counting such experience towards post-graduate
teaching. It is further submitted that the leaned (sic: learned) Single Judge has
grossly erred in Para 86 of the impugned order in rejecting the teaching experience
of Dr. Sandeep Kulshrestha for the period 1997-2003 during which he was a
faculty member as a reader in [ITTM taking classes in various PG level courses.
The entry qualification for all such regular courses that were being taught by Dr.
Sandeep Kulshrestha was under-graduate qualification. Further, it has been
brought on record vide communication dated 22/01/2015 (Ann. R-1/3, page 280)
of the Chairman, Hospitality in Tourism Board, AICTE that the courses being
taught by Dr. Sandeep Kulshrestha were PG Courses. Further by relying upon
various precedents of the Apex Court, it has been submitted that the learned Single
Judge has exceeded the scope of quo warranto and indeed, has exercised
certiorari jurisdiction which could not have been embarked upon at the instance
of petitioner who was not in the fray of candidates appearing for the post of
Professor (Tourism).
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With the aforesaid submissions, it has been submitted that the impugned
order being patently erroneous and without jurisdiction is liable to be set aside.

On the other hand, petitioner reiterated the submissions advanced before
the learned Single Judge while supporting the impugned order.

6. Having heard learned counsel for the parties, petitioner in person and on
perusal of the material available on record, the following issues emerge for
consideration :

(1) The scope of intereference in writ jurisdiction of writ of quo
warranto.

(i1) Whether appellant/respondent no.8 had the requisite experience at
the relevant point of time for consideration of his candidature on the post of
Professor (Tourism).

7. Scope of 'Quo Warranto’

In somewhat similar facts and circumstances, the Apex Court in the case of
the University of Mysore Vs. Govinda Rao (AIR 1965 SC 491) pointed towards
the technical nature of the writ of quo warranto which was claimed by the
respondent therein against one Annih Gowda who was holding the post of
Research Reader in English in the Central College, Banglore. The High Court had
upheld the contentions of the respondent and quashed the appointment of
appellant No.2. In such circumstances, the Apex Court, while setting aside the
order of High Court, held thus:

6. The judgment of the High Court does not indicate that the
attention of the High Court was drawn to the technical nature of
the writ of quo warranto which was claimed by the respondent in
the present proceedings, and the conditions which had to be
satisfied before a writ could issue in such proceedings.

12. In our opinion, in coming to the conclusion that appellant
No. 2 did not satisfy the first qualification, the High Court is plainly
in error. The judgment shows that the learned Judges concentrated

on the question as to whether a candidate obtaining 50 per cent

marks could be said to have secured a high Second Class
Degree, and if the relevant question had to be determined solely

by reference to this aspect of the matter, the conclusion of the
High Court would have been beyond reproach. But what the
High Court has failed to notice is the fact that the first
qualification consists of two parts-the first partis: a high Second
Class Master's Degree of an Indian University, and the second
part is: its equivalent which is an equivalent qualification of a
foreign University. The High Court does not appear to have
considered the question as to whether it would be appropriate
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for the High Court to differ from the opinion of the Board when
it was quite likely that the Board may have taken the view that
the Degree of Master of Arts of the Durham University. which
appellant No. 2 had obtained was equivalent to a high Second
Class Master's Degree of an Indian University. This aspect of
the question pertains purely to an academic matter and Courts
would naturally hesitate to express a definite opinion,
particularly, when it appears that the Board of experts was
satisfied that appellant No. 2 fulfilled the first qualification. If
only the attention of the High court had been drawn to the
equivalent furnished in the first qualification, we have no doubt
that it would not have held that the Board had acted capriciously
in: expressing the opinion that appellant No. 2 satisfied all the
qualifications including the first qualification. As we have
already observed though the High Court felt some difficulty
about the two remaining qualifications, the High Court has not
rested its decision on any definite finding that these
qualifications also had not been satisfied. On reading the first
qualification, the position appears to be very simple; but
unfortunately, since the equivalent qualification specified by cl.
(a) was apparently not brought to the notice of the High Court, it
has failed to take that aspect of the matter into account. On that
aspect of the matter, it may follow that the Master's Degree of
the Durham University secured by appellant No. 2, would
satisfy the first qualification and even the second. Besides, it
appears that appellant No. 2 has to his credit published works
which by themselves would satisfy the second qualification.
Therefore, there is no doubt that the High Court was in error in
coming to the conclusion that since appellant No. 2 could not be
said to have secured a high Second Class Master's Degree of an
Indian University, he did not satisfy the first qualification. It is
plain that Master's Degree of the Durham University which
appellant No. 2 has obtained, can be and must have been taken
by the Board to be equivalent to a high Second Class Master's
Degree of an Indian University, and that means the first
qualification is satisfied by appellant No. 2. That being so, we
must hold that the High Court was in error in issuing a writ of
quo warranto, quashing the appointment of appellant No. 2

13. Before we part with these appeals, however, reference must
be made to two other matters. In dealing with the case presented
before it by the respondent, the High Court has criticised the
report made by the Board and has observed that the circumstances
disclosed by the report made it difficult for the High Court to
treat the recommendations made by the experts with the respect
that they generally deserve. We are unable to see the point of
criticism of the High Court in such academic matters. Boards of
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Appointments are nominated by the Universities and when
recommendations made by them and the appointments
following on them, are challenged before courts, normally the
courts should be slow to interfere with the opinions expressed
by the experts. There is no allegation about mala fides against
the experts who constituted the present Board: and so, we think,

it would normally be wise and safe for the courts to leave the
decisions of academic matters to experts who are more familiar

with the problems they face than the courts generally can be.
The criticism made by the High Court against the report made
by the Board seems to suggest that the High Court thought that
the Board was in the position of an executive authority, issuing
an executive fiat, or was acting like a quasi-judicial tribunal,
deciding disputes re- ferred to it for its decisions. In dealing with
complaints made by citizens in regard to appointments made by
academic bodies, like the Universities, such an approach would
not be reasonable or appropriate. In fact, in issuing the writ, the
High Court has made certain observations which show 'that the
High Court applied tests 'Which would legitimately be applied
in the case of writ of certiorari. In the judgment, it has been
observed that the error in this case is undoubtedly a manifest
error. That is a consideration which is more germane and
relevant in a procedure for a writ of certiorari. What the High
Court should have considered is whether the appointment made
by the Chancellor had contravened any statutory or binding rule
or ordinance, and in doing so, the High Court should have
shown due regard to the opinions expressed by the Board & its
recommendations on which the Chancellor has acted. In this
connection, the High Court has failed to notice one significant
fact that when the Board considered the claims of the respective
applicants, it examined them very carefully and actually came to
the conclusion that none of them deserved to be appointed a
Professor. These recommendations made by the Board clearly
show that they considered the relevant factors carefully and
ultimately came to the conclusion that appellant No. 2 should be
recommended for the post of Reader. Therefore, we are satisfied
that the criticism made by the High Court against the Board and
its deliberations is not justified.

(emphasis supplied)

Taking note of decisions in High Court of Gujarat v. Gujarat Kishan
Mazdoor Panchayat ((2003)4 SCC 712), Gujarat Mazdoor Panchaat V. State of
Gujarat, 2001 SCC OnLine Guj 76, Mor Modern Coop. Transport Society Ltd. v.
State of Haryana ((2002)6 SCC 269) and R.K.Jain v. Union of India ((1993)4 SCC
119), the Apex Court in the case of Bharti Reddy Vs. State of Karnataka and
Others ((2018)6 SCC 162), has held infra.-
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36. In High Court of Gujarat v. Gujarat Kishan Mazdoor
Panchayat, in a concurring judgment S.B.Sinha, J (as his Lordship
then was) noted that the High Court in exercise of its writ
jurisdiction in a matter of this nature is required to determine at
the outset as to whether a case has been made out for issuance of
writ of certiorari or a writ of quo warranto. However, the
jurisdiction of the High Court to issue a writ of quo warranto is a
limited one. While issuing such a writ, the Court merely makes a
public declaration but will not consider the respective impact of
the candidates or other factors which may be relevant for
issuance of writ of certiorari. The Court went on to observe that
a writ of quo warranto can only be issued when the appointment
is contrary to the statutory rules as held in Mor Modern Coop.
Transport Society Ltd. v. State of Haryana. The Court also took
notice of the exposition in R.K.Jain v. Union of India. The Court
noted that with a view to find out as to whether a case has been
made out for issuance of writ of quo warranto, the only question
which was required to be considered was as to whether the
incumbent fulfilled the qualifications laid down under the
statutory provisions or not. This is the limited scope of enquiry.
Applying the underlying principle, the Court ought not to
enquire into the merits of the claim or the defence or
explanation offered by the appellant regarding the manner
of issuance of income and caste certificate by the jurisdictional
authority or any matter related thereto which may be matter in
issue for scrutiny for scrutiny concerning the valadity of the
caste certificate issued by the jurisdictional statutory authority
constituted under the State Act of 1990 and the Rules framed
thereunder.................

39. We have adverted to some of those decisions in the earlier
part of this judgment. Suffice, it to observe that unless the Court
is satisfied that the incumbent was not eligible at all as per the
statutory provisions for being appointed or elected to the public
office or that he/she has incurred disqualification to continue in
the said office, which satisfaction should be founded on the
indisputable facts, the High Court ought not to entertain the
prayer for issuance of a writ of quo warranto.”

(Emphasis supplied)

In the case of Rajesh Awasthi Vs. Nandlal Jaiswal [2013 (1) SCC 501], the
Apex Court, while referring to Mor Modern Coop. Transport Coop. Transport
Society Ltd Vs. Govt. of Haryana [2002 (6) SCC 269] and B. Srinivasa Reddy Vs.
Karnataka Urban Water Supply & Drainage Board Employees Assn. [2006 (11)
SCC 731] has held as under :-
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"19. A writ of quo warranto will lie when the appointment is
made contrary to the statutory provisions. This Court in Mor
Modern Coop. Transport Coop. Transport Society Ltd. v. Govt.
of Haryana (2002) 6 SCC 269 held that a writ of quo warranto
can be issued when appointment is contrary to the statutory
provisions. In B. Srinivasa Reddy (supra), this Court has
reiterated the legal position that the jurisdiction of the High
Court to issue a writ of quo warranto is limited to one which can
only be issued if the appointment is contrary to the statutory
rules. The said position has been reiterated by this Court in Hari
Bans Lal (supra) wherein this Court has held that for the
issuance of writ of quo warranto, the High Court has to satisfy
that the appointment is contrary to the statutory rules."

In the case of Dr: M.C.Gupta Vs. Dr. Arun Kumar Gupta ((1979)2 SCC
339)

"7. Before the rival comments are probed and analysed, it
would be necessary to keep in view the twilight zone of Court's
interference in appointment to posts requiring technical
experience made consequent upon selection by Public Service
Commission, aided by experts in the field, within the framework
of Regulations framed by the Medical Council of India under
Section 33 of the Indian Medical Council Act, 1956, and
approved by the Government of India on 5th June 1971. When

selection is made by the Commission aided and advised by
experts having technical experience and high academic

qualifications in the specialist field, probing teaching/research
experience in technical subjects, the Courts should be slow to
interfere with the opinion expressed by experts unless there are
allegations of mala fides against them. It would normally be
prudent and safe for the Courts to leave the decision of academic
matters to experts who are more familiar with the problems they
face than the Courts generally can be. Undoubtedly, even such a
body if it were to contravene rules and regulations binding upon

it in making the selection and recommending the selectees for

appointment, the Court in exercise of extraordinary jurisdiction
to_enforce rule of law.may interfere in a writ petition under

Article 226 . Even then the Court, while enforcing the rule of
law, should give due weight to the opinions expressed by the
experts and also show due regard to its recommendations on
which the State Government acted. If the recommendations
made by the body of experts keeping in view the relevant rules
and regulations manifest due consideration of all the relevant
factors, the Court should be very slow to interfere with
such recommendations"

(Emphasis supplied)
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In Bihar Public Service Commission Vs. Kamini ((2007)5 SCC 519), the
Apex Court held thus:

"8. Again, it is well settled that in the field of education, a
court of law cannot act as a expert. Normally, therefore,
whether or not a student/candidate possesses requisite
qualifications, should better be left to educational
institutions (vide University of Mysore v. C.D.Govinda Rao
(AIR 1965 SC 491 : (1964)4 SCR 575). This is particularly so
when it is supported by an Expert Committee. ... The Division
Bench was in error ignoring the well-considered report of the
Expert Committee and in setting aside the decision of the
learned Single Judge"

(Emphasis supplied)

In the case of All India Council for Technical Education Vs. Surinder
Kumar Dhawan ((2009)11 SCC 726), it has been held as under:-

16._The courts are neither equipped nor have the academic or
technical background to substitute themselves in place of
statutory professional technical bodies and take decisions in
academic matters involving standards and quality of technical
education.

17. The role of statutory expert bodies on education and role of
courts are well defined by a simple rule. If it is a question of educational
policy or an issue involving academic matter, the courts keep their
hands off. If any provision of law or principle of law has to be
interpreted, applied or enforced, with reference to or connected
with education, courts will step in. In J.P. Kulshreshtha (Dr.) v.
Allahabad University [ 1980 (3) SCC 419] this Court observed:

"11. Judges mustnot rush in where even educationists
fearto tread...

17. ....While there is no absolute bar, it is a rule of
prudence that courts should hesitate to dislodge
decisions of academic bodies."

18. In Maharashtra State Board of Secondary and Higher
Secondary Education v. Paritosh Bhupeshkumar Sheth [1984
(4) SCC 27] this courtreiterated :

........................... the Court should be extremely reluctant to
substitute its own views as to what is wise, prudent and proper in
relation to academic matters in preference to those formulated
by professional men possessing technical expertise and rich

experience of actual day-to-day working of educational
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institutions and the departments controlling them.”
(Emphasis supplied)

8. Thus, from the aforesaid decisions, the settled position with regard to
exercise of discretionary jurisdiction under guo warranto is ex facie explicit. The
jurisdiction of the High Court to issue a writ of quo warranto is a limited one. A
writ of quo warranto will lie only when the appointment is made contrary to the
statutory provisions. Normally, whether or not a student/candidate possesses
requisite qualifications and/or experience, should better be left to educational
institutions. This is particularly so when it is supported by an Expert Committee.
Unless the Court is satisfied that the incumbent was not eligible at all as per the
statutory provisions for being appointed or elected to the public office or that
he/she has incurred disqualification to continue in the said office, which
satisfaction should be founded on the indisputable facts, the High Court ought not
to entertain the prayer for issuance of a writ of quo warranto.

It cannot be lost sight of that in the instant case, the learned Single Judge
was not exercising certiorari jurisdiction. Certiorari jurisdiction can be exercised
only at the instance of an aggrieved person who is qualified to the post and who is
a candidate for the post. On the other hand, although strict rules of locus standi are
relaxed to an extent in a quo warranto proceedings, however, as indicated above,
the said jurisdiction is a limited one and can only be issued when the appointment
is contrary to the statutory rules. Moreover, a writ of quo warranto should be
refused when it is an outcome of malice or ill will. A petition praying for a writ of
quo warranto, being in the nature of public interest litigation, is not maintainable
at the instance of a person who is not un-biased and the forum cannot be chosen to
settle personal scores (B. Srinivasa Reddy Vs. Karnataka Urban Water Supply &
Drainage Board Employees' Assn. ((2006)11 SCC 731, referred to). At the cost of
repetition, it is worth mentioning that the writ petitioner was an ousted employee
of IITTM and was habitual in making complaint against the appellant, besides
uploading obnoxious material against ITTM on Facebook. Moreover, he was not
a candidate to the post in question.

9.  This brings us to the pivotal question as to whether appellant Dr. Sandeep
Kulshrestha possessed the requisite experience at the relevant point of time for
being appointed as Professor (Tourism).

However, before proceeding further, it is expedient to reiterate the
recognized concepts of "Experience" and "Qualification" in the fraternity of academia,
of which judicial notice has also been taken by the Hon'ble Apex Court in catena
of'decisions. As amatter of fact, "experience" typically refers to practical knowledge
and skills gained through doing a job or engaging in various activities over time,
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while "Qualification" usually refers to former credentials, degrees, certifications
or achievements acquired through education or training that demonstrates a
person's abilities in a particular field. Reckoning of experience can be based on
combination of factors including nature of work done, skills acquired, duration of
involvement and endorsement or validation by recognized entity within a given
Industry or profession. Ultimately it is a mix of technical know-how and acknowledgment
by relevant bodies within a field.

As per the advertisement quoted above, he was required to possess 10
years of experience in post graduate teaching. Now, let us examine as to whether
he had this qualification at the relevant point of time or not. For this, it would be

propitious to re-quote his CV as infra:

S.No | Post held & Year Classes Department
payscale taught
1. |Reader 26-02-98 |PGDBM, Indian Institute of
12000-18300) [to till date |DTM, MDP, |Tourism & Travel
EDP Management, Govt.
of India,
Govindpuri, Gwalior
2. |Reader 29-01-97 |DTM, Business Studies
(3700-5700) |to0 25-02-97|MDP, EDP [IITTM, ETC,
Bhubaneswar, Orissa
3. |Sr. Assistant [25-02-96 |M.Com, Commerce
Professor to 27-01-97/MBA, MPA |Department, Madhav
(3000-5000) Post Graduate
College, Jiwaji
University, Gwalior
4 | Asstt. 25-02-91 |M.Com, Commerce
Professor to 24-02-96MBA, Department, Madhav
(2200-4000) MPA Post Graduate
College, Jiwaji
University, Gwalior
5 |Lecturer 25-08-90 |M.Phil, School of Commerce
(2200-4000)  |to 24-02-91|MBA and Management
Studies, Jiwaji
University, Gwalior
6 |Lecturer 20-03-90 |M.Com School of
to 22-08-90, Commerce and
Management
Studies, Jiwaji
University, Gwalior
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This advertisement was issued in the January, 2003. Therefore, the experience
claimed by him at S.No.1 as Reader is to be read till Jan.2003. In other words, he
has claimed experience in teaching courses such as PGDBM, DTM, MDP and
EDP from 26/02/1998 till Jan. 2003 at IITTM-Gwalior, as well as, at S.No.2 of
teaching DTM, MDP and EDP from 29-01-97 to 25-02-97. Meaning thereby, the
experience claimed by him of teaching as Reader at S.Nos. 1 and 2 clubbed
together would come to 5 years. This experience has been nullified by the learned
Single Judge in paragraph 86 of the impugned order on the premise that no
document had been filed by respondent nos. 1 and 2 therein of the year 1998 to
suggest that AICTE was treating Diploma in Tourism Management Courses run
by IITTM as Post Graduate Course. However, in this regard, the email sent by Dr.
Sitikantha Mishra, Chairman, All India Board of Hospitality & Tourism
Management, AICTE, New Delhi (Annexure R-1/3) is noteworthy and the same
reads as under:-

"Dear Sir,

With reference to your email dated 21/01/2015 i would like to
clarify that the teaching in the Diploma in Tourism Management
course run by IITTM from the year 1997 to 2002 was approved
by AICTE. It may be noted that in 1997 AICTE had not
instituted Post Graduate Certificate in Management/Tourism
Management courses with the duration of more than 12 months
and less than 24 months. Therefore the Teaching by the Faculty
Members of IITTM in the said Diploma course is a '"Post
Graduate Teaching' as the entry qualification for this course was

minimum graduation from a recognized university. There are
number of Indian Universities and government institutions

those are running one year Post Graduate Certificate/Diploma
courses with minimum eligibility of graduation degree."

(Emphasis supplied)

In this regard, a clarification dated 30/9/2019 sent by Dr.Ajeet Singh,
Assistant Director, RIFD to Dr. Sandeep Kulshrestha, filed as Annexure A/4 along
with [.A. No. 8268/23 (page no.27) is also worth noting. The relevant part thereof
reads thus:

"Please refer to your letter dated September 14,2019. In this
connection, it is to inform you that The Indian Institute of
Tourism and Travel Management is an autonomous body under
the Ministry of Tourism. Govt. of India and was accorded
approval for running Diploma in Tourism Management of 14
month duration in year 1995 onwards. Although, conventionally
entry level qualification to the Diploma Program is 10" or 10+2,
but the entry level qualification for the said diploma program is
bachelor's degree in any subject, hence, implicitly it is a Post
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Graduate level Diploma Program. The teaching experience for
teaching this program may be considered as teaching experience

of post graduate level."

(Emphasis supplied)

That apart, initial affiliation was granted by the AICTE to IITTM-Gwalior
on 3/5/1995. The same has been filed at Page No. 9 of .A. N0.8302/2023. The
relevant extract thereofreads thus:

Name  of |Entrylevel |Duration |Annual Period of
course intake approval
Diploma in Bachelor's |16 150 1995-97
Travel & degree in |months (50 in each
Tourism any subject |(Part Time |chapter at
Industry Delhi,
Management Lucknow &

Trivandrum)
Diploma in |Bachelor's |14 50 1995-97
Tourism Degree in |months
Management |any subject |Full

Time

Diploma in |Bachelor's |8 months |50 1995-97
Destination degree in |Full Time
Management |any subject

The same was regularly extended from time to time (yearwise). The said
documents were brought on record by respondent nos. 2,3 and 9 by way of L. A.
No. 8302/23. Thus, from the above it is very much clear that Diploma in Tourism
Management (DTM) course was being run right from 1995 at ITTM having entry
level qualification as Bachelor's degree in any subject. Similarly, the MBA
program was approved for [ITTM by the AICTE in the year 2001 and later on re-
named as PGDBM. As such, the appellant's experience of teaching DTM course
right from 1997 till 2003 could not have been negated by the learned Single Judge
on the ground that there was no document to show that it was a PG course. Even
otherwise, it was for the writ petitioner to bring on record evidence to suggest that
entry-level qualification for DTM was 10" or 12" and not graduation. Such is not
the case in hand. On the contrary, these courses have been treated by the expert
body viz. Selection Committee, BoG and the Appointing Authority as post
graduate teaching. In our opinion, the learned Single Judge was not right in
substituting his opinion over that of expert body in this behalf, that too while
exercising extraordinary jurisdiction under guo warranto.

10. The experience mentioned by appellant Dr.Sandeep Kulshrestha at S.Nos.
3 and 4 of Sr.Assistant Professor and Assistant Professor respectively from 1991
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to 1997 is the bone of contention. It has been the case of the petitioner that MBA
and MPA were not taught at Madhav College, Gwalior at the relevant point of time
and, therefore, the experience at S.No.3 and 4 was incorrectly mentioned,
whereas it has been contended on behalf of the appellant that appellant had taught
M.Com at Madhav College, Gwalior and MBA, MPA at Jiwaji University,
Gwalior as Guest Faculty and in fact those experiences had been clubbed by him
in the CV. The CV was supported by relevant certificates, which were scrutinized
by the Screening Committee, as well as, BoG. In this behalf, certificates issued by
Madhav College, Gwalior on 5/8/1999 and 27/6/2012 have been brought on
record as Annexure R/7 (Page 228) and Annexure R/8 (Page 231) respectively.
For ready reference, relevant extract of both are reproduced below:

Date - 5-8-1999

CERTIFICATE

This is to be certified that DR. SANDEEP KULSHRESTHA
S/O DR. V.D.KULSHRESTHA was working as Asstt. Professor
(Under UGC Pay Scale Rs. 2200 - 4000 and Senior Grade
Rs.3000 - 5000) in commerce department since 25" Feb. 1991
t027" Jan. 1997.

This College is affiliated to Jiwaji University, Gwalior

(M.P.) India.
Sd/-
Principal
Madhav College, Gwalior
Letter No. 2012/679 Date - 27-6-2012
CERTIFICATE

This is to be certified that DR. SANDEEP KULSHRESTHA
S/O DR. V.D.KULSHRESTHA was working as Asstt.
Professor (Under UGC Pay Scale Rs. 2200 - 4000 and Senior
Grade Rs.3000 - 5000) in the Department of commerce and

Teaching Post Graduate and Under Graduate Classes since 25 th
feb. 1991 to 27th Jan. 1997 .

This College is affiliated to Jiwaji University, Gwalior
(M.P.) India.

Sd/-
Principal
Madhav College, Gwalior

From the above certificates, it is well neigh clear that the appellant had
done Post Graduate Teaching in Madhav College, Gwalior from 25/2/1991 to
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27/1/1997 i.e. for about 5 years and 11 months, though certainly not MBA & MPA
at that College. The said fact is also reiterated in the reply given by Principal,
Madhav College, Gwalior to Ministry of Tourism vide letter dated 15/6/2015
(Annexure R/3, page 215) wherein it is categorically mentioned that during the
relevant period appellant worked at Madhav College, Gwalior as Assistant
Professor Commerce and that MBA and MPA courses were not being taught in
that College. Referring to that communication, vide letter dated 22/9/2015
(Annexure R/1-8, page 328) of Dy. Director General (HRD), Ministry of Tourism
is noteworthy, the relevant part whereof reads thus:

"2. In this connection, it is clarified that a note was received
from the office of the Hon. Minister of State for Tourism (IC)
without any signature authenticating the note which was found
to be incorrect. The case was re-examined and re-submitted to
HM(T) indicating the actual facts of the case and drawing
attention to the reply received from the Principal, Madhav
College, Gwalior in which it was conveyed that Dr. Sandeep
Kulshrestha had taught MBA/MPA classes in Jiwaji University,
Gwalior as Guest Faculty, on Honorary basis. The PS to HM(T)
has recorded on the concerned file on 24.07.2015 that "HM(T)
has been apprised of the situation. Page "55" of the file is not an
official communication and may not be treated so" (Photocopy
of'the note on page 59 of the File No. 67(21)/2011-IITTM-Vol.II
is enclosed for reference).

Thus, it is evident from the above communication of Ministry of Tourism that Dr.
Sandeep Kulshrestha had taught MBA/MPA Classes in Jiwaji University,
Gwalior as Guest Faculty. The communication also has a mention about Page
"55". This Page 55/note-sheet had been brought on record by the petitioner as
Annexure P/9 at page 182 suggesting that Dr. Kulshrestha had submitted fake
documents. However, by the aforesaid communication, it was clarified that Page
"55" ofthe file was not an official communication and may not be treated so. Thus,
it cannot be disputed that appellant took M.Com classes at Madhav College,
Gwalior during the above said period of 5 years and 11 months and it is also
evident that he taught as Guest Faculty at Jiwaji University, Gwalior teaching
MBA & MPA Classes during that period.

As such, his experience of post graduate teaching mentioned at S.Nos. 1,2
and 3 goes beyond 10 years. The learned Single Judge in paragraph 90 of the
impugned order has referred to a note-sheet dated 16/7/2015 of the Vigilance
Division wherein it is mentioned - "As none of the candidate, including Shri
Sandeep Kulshrestha had the requisite teaching experience, the relaxation was
given". In fact, this note-sheet contains the remarks of Vigilance Division vis-a-
vis various allegations levelled against the appellant by the petitioner. All the
allegations were found to be vague in nature by the Vigilance Division and
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comments were furnished to the CVC for closure of complaint against the
appellant by this note-sheet only. So far as the aforesaid remark of Vigilance
Division is concerned, the same is ex facie reiteration of the observations of
Selection Committee in its minutes (Annexures P/7 & P/8). The contents of both
the minutes are exactly the same except for the Chairperson. In both the minutes it
is mentioned that qualification of 10 years post graduate experience may be
waived since none of the applicants has 10 years PG experience in Tourism. It is
noteworthy that, as indicated above, appellant has more than 11 years' PG
experience (though not entirely in Tourism) although requirement under the
advertisement was of 10 years' experience and that under the recruitment rules
was of 8 years' experience. So the observations of the Screening Committee or for
that matter its reiteration in the Vigilance Division note-sheet dated 16/7/2015
(Supra) can well be understood in that context. As a matter of fact, statutory rules
assume precedence over advertisement in the event of variation between the two
(Ashish Kumar Vs. State of Uttar Pradesh ((2018)3 SCC 55, referred to).
However, the advertisement did not require PG teaching experience in Tourism. It
only warranted /0 years of experience in post graduate teaching. The observation
of the learned Single Judge in paragraphs 88 and 89 that looking to the caption of
advertisement calling for applications for the post of Professor (Tourism) the
requirement of 10 years' Post Graduate teaching experience has to be read as 10
years' Post Graduate teaching experience in Tourism, in our view, is based on self
perceived notion and is in excess of the requirement under the advertisement and
the recruitment Rules. We may hasten to add that while exercising jurisdiction
under Article 226 of the Constitution, the Court is not expected to add or subtract
contents in a given document to facilitate/enforce its own perspective,
particularly while reading the terms of the advertisement or rules having legal
sanction. Moreover, it does not matter if we accept or reject this proposition of
learned Single Judge, for if we accept it then the 10 years experience was
recommended to be waived by the Selection Committee (ultimately approved by
the BoG as discussed later) and if we reject this proposition then as elicited above
the appellant had more than ten years PG teaching experience. At this juncture, we
are attracted to the finding of the learned Single Judge in paragraph 79 that
minimum qualification of 10 years post graduate experience was never waived by
the BOG in its 25 " meeting dated 25-2-2003 and also in its 27" meeting dated
25-11-2003, which in turn brings us to the alleged dichotomy between the
selection committee minutes (Annexures P/7 and P/8) and the events thereafter.

11. The learned single Judge in paragraph 60 to 63 has called in question the
authenticity of the minutes of selection committee meeting dated 24-2-2003
(Annexure P/7 and P/8) primarily on the premise that firstly the names of
Chairperson in both the meetings are different and secondly both the minutes
were not signed by the Chairpersons. However, it is noteworthy that candidature
of appellant was not considered in the aforesaid meeting, but was considered in
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subsequent meeting dated 4/7/2003. Even otherwise, the learned single Judge has
not considered a very important aspect that contents of both the minutes dated
24/2/2003 are exactly the same except for the name of Chairpersons. It is beyond
comprehension as to what meaningful gain could be obtained by drawing two
identically worded minutes. In this behalf, the explanation of the appellant
appears to be plausible. He has submitted that the actual reason for two minutes of
meeting is that the concerned ministerial persons by preparing the minutes of
meeting had wrongly recorded that the meeting was held in the Chairpersonship of
Mrs. Rashmi Verma ADG, Department of Tourism whereas it had been held in the
Chairpersonship of Mrs. Rathi Vinay Jha, Secretary (Tourism). Thus, when the
officials had perused the minutes of meeting, they pointed out the mistake and the
minutes were immediately re-drafted and the correct fact regarding the
Chairpersonship was recorded. Except this, there is no deviation in the entire
contents of two minutes of meeting. In fact, there was only one meeting of the
selection committee which was held on 24-2-2003. So far as non signing of the
minutes of Chairpersons are concerned, it has been submitted that when the
minutes were drawn on first occasion, the concerned ministerial person had
wrongly recorded that the meeting was held in the Chairpersonship of Mrs.
Rashmi Verma. Thus, when she went through the minutes of meeting, she did not
sign and thus the minutes were re-drawn by recording correct Chairpersonship. In
these correct minutes of meeting (Annexure P/8), Mrs. Rashmi Verma has duly
signed in the capacity of member. As regards the signature of Mrs.Rathi Vinay Jha,
Chairperson, since she was the appointing authority at the relevant point of time,
as per the rules the matter was forwarded to the BOG without her signatures but
with the signatures of all other members of the selection committee and when the
BOG approved the appointment of the appellant in its 27" meeting held on 21-7-
2003, the same person i.e. Mrs.Rathi Vinay Jha approved the appointment of the
appellant and the order of appointment was issued by the Chairperson who was the
very same person. Thus, the non-signature of Chairperson on the minutes of 24-2-
2003 are well explained and can be understood in the seriatum of facts. In view of
the fact that the same Chairperson approved the appointment and issued the
appointment order, the significance of non-signature on the minutes of 24-2-2003
looses its sheen.

In fact, as is evident from the selection committee minutes (Ex.P/7 and
P/8), the committee did not find any of the candidates interviewed suitable for the
post and decided that the applicants who had requested for consideration in
abstentia may be called for an interview on a subsequent date. Thus, it is clear
that the candidature of appellant was deferred for consideration on 24-2-2003 and
it was only on 4-7-2003 that the same came up for consideration wherein name of
Dr. Sanjeev Kulshrestha for appointment on the post of Professor (Tourism).
However, the learned single Judge has drawn an adverse inference in paragraph 80
of the impugned order on the premise that the said minutes were not brought on
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record. Here it is noteworthy that there was no challenge to the minutes dated
4/7/2003. Further, in the Supplementary Agenda Notes for the 27" Meeting of
Board of Governors dated 21/7/2003 (Annexure R-1/6), there is a categoric
reference to the meeting 0f4/7/2003. Even otherwise, it cannot be lost sight of that
selection of appellant had been challenged after a gap of more than 13 years and at
this distance of time, no exception could be taken to non availability of such
minutes on record and the same could not have been construed otherwise, as
contended by learned counsel for the appellant/Institute while referring to
affidavit of its Director dated 8/8/2023 filed in compliance of order of this Court
dated 27/7/2023. In such a scenario, the learned single Judge was not right in out-
rightly drawing an adverse inference with regard to non availability of such
minutes.

12. In paragraph 79, the learned single Judge has returned a finding that the
ten years PG experience was never waived by the BOG in its 25" meeting dated
25-2-2003 and also in its 27" meeting dated 25-11-2003. In this regard,
Supplementary Agenda Notes for the 27" Meeting of the Board of Governors held
on 21" July 2003 (Annexure R-1/6) again assume importance. The said meeting
was conducted in the Chairpersonship of Smt. Rathi Vinay Jha, Secretary (Tourism).
The supplementary Agenda item No.3 has been reproduced by the learned single
Judge in paragraph 71. A bare reading thereof makes it clear that it contains
categorical references to two things - (i) that the selection committee met on 4-7-
2003 and recommended that Dr. Kulshrestha be appointed on the post of
Professor Tourism and (ii) the selection committee on 24" February 2003
recommended that the qualification of 10 years' post graduate experience may
be waived since none of the applicants had ten years PG experience in tourism.
The minutes of this meeting were recorded in the following terms :

"Supp.Agenda Item No.3 : Appointment of Professor in
Tourism at ITTTM, Gwalior

Board considered the matter and authorized the Chairperson
ofthe BOG to approve the appointment of Professor."

Thereafter the appointment of appellant was approved by Chairperson
Smt. Rathi Vinay Jha. Thus, when the Board had authorized the Chairperson to
approve the appointment of appellant as Professor Tourism after going through
the Suppl. Agenda Item No.3, which contained categoric reference to
recommendation of selection committee to waive the ten years' PG experience as
none of the candidates had that experience in tourism, then certainly in the
decision of the Board of approving the candidature of appellant, the decision of
waiving 10 years' experience was implicit. Thus, the contrary observation of
leaned (sic: learned) Single Judge in this behalf, being hyper-technical, cannot be
countenanced. Even otherwise, as indicated above as culled out from AICTE e-
mails (Annexures R-1/3, A/4 filed with [.A. 8268/23), documents pertaining to
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DTM & MBA/PGDBM filed along with I.A. 8302/23, certificates of Madhav
College Annexures R/7 and R/8, the appellant had more than 11 years of Post
Graduate teaching experience.

13.  Learned Single Judge in paragraph 93 has reiterated the settled canon of
law that qualification cannot be changed in the mid of recruitment process, to harp
upon the selection committee's recommendation of waiving 10 years' experience.
For this learned Single Judge has placed reliance on various precedents of the
Apex court. There is no scintilla of doubt to the aforesaid settled legal position, yet
the learned Single Judge lost sight of the fact that he was exercising discretionary
jurisdiction under guo warranto and was not in certiorari jurisdiction. Certiorari
could not have been invoked by the petitioner who was not in the fray. The
dictums referred to by the learned Single Judge in paragraph 94 do not relate to
exercising jurisdiction under quo warranto which, as discussed above, is a writ of
technical nature with limited scope. Even otherwise, as indicated above, the
appellant had more than 11 years of PG teaching experience.

As a matter of fact, as indicated in extenso (Supra), the distinction
between writ of guo warranto and certiorari under Article 226 of the Constitution,
the writ Court is expected to exercise such jurisdiction with care and caution,
subject to the limitations recognized in law. In our opinion, the learned Single
Judge remained totally oblivious of delineation between writ of guo warranto and
certiorari and not only exceeded the jurisdiction entering into certiorari
jurisdiction but also invoked unwarranted inherent jurisdiction issuing manifold
mandatory directions for which there was no foundation.

In view of the aforesaid discussion, the finding of learned Single Judge
with regard to non eligibility of appellant Dr. Sandeep Kulshrestha for being
appointed on the post of Professor (Tourism) cannot be sustained, being in excess
of jurisdiction. In fact, the learned Single Judge has embarked upon a roving
enquiry at the behest of a person who was not a candidate to the post in question
that too while exercising the limited jurisdiction of guo warranto after 16 years of
appointment of appellant.

14, Now, we advert to the observations and host of omnibus directions of
exceptional nature given to the CBI in paragraphs 106 to 108 and 131 of the
impugned order with regard to CV of appellant/respondent no.8 wherein besides
M.Com, MBA & MPA are mentioned as post graduate teaching experience at
Madhav Post Graduate College at S.No. 3 and 4 during the period 25/2/1996 to
27/1/1997 and 25/2/1991 to 24/2/1996 respectively. The directions so issued in
paragraph 131, infer alia, in essence are to investigate for the offences punishable
under sections 13(1)(d)(ii) or (iii) of the Prevention of Corruption Act, 1988 from
the stage where it was left, besides to investigate that all the OICs had acted on the
instructions of MoT or not etc. (para 131 (iii)).
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Firstly, the said directions by a writ Court exercising quo warranto
jurisdiction are explicitly far-in-excess of constitutional jurisdiction. The
jurisdiction of the writ Court has been reduced to investigation through roving
enquiry based on assumed facts with little care and concern about the scope of
jurisdiction of quo warranto, a limited one of technical nature. The approach of
the learned Single Judge in the aforesaid context spreading from paragraphs 100
to 120 based on assumed facts tantamounts to witch-hunting exercise and hair-
splitting. Moreso after closure of enquiry by Chief Vigilance Officer, Ministry of
Tourism vide Office Memorandum dated 8/2/2017 (filed along with TA
N.1700/17) and by the the Central Vigilance Commission (CVC) which exercises
supervisory jurisdiction over CBI vide its letter dated 20/10/2015 (Annexure A/2
filed along with Document No0.5643/18), direction to the CBI to conduct
investigation, in our opinion, was not warranted either on facts or in law,
inasmuch as the teaching experience of Post Graduate Classes at Madhav College
during the relevant period was certified by the Principal of Madhav College vide
certificates (Annexures R/7, Page 228 and R/8, Page 231) quoted above. There is
not even an iota of doubt that Post Graduate Classes were not being taught at
Madhav College. There is nothing on record contrary to the certificates so issued.
At the cost of repetition, we reiterate that the assessment/evaluation of teaching
experience has been done by the expert body. The High Court should refrain from
substituting its opinion for that of the expert body which has assessed the
experience, as has been held in catena of decisions of Hon'ble Supreme Court.

Inpara 131(ii), the learned Single Judge directed the appellant/respondent
no.8 to refund the difference of salary between the pay of Reader and Professor
(Tourism)/Director ITTM-Gwalior within a period of three months therefrom
failing which the delayed refund would carry interest at the rate of 6% per annum.

To say the least, the aforesaid direction issued in unusual enthusiastic
approach by the writ Court, is in ignorance of and contrary to the dictum of Apex
Court in Central Electricity Supply Utility of Odisha Vs. Dhobei Sahoo and
Others ((2014)1 SCC 161) wherein it has been held as under:-

"53. In view of the aforesaid analysis we are of the resolute
opinion that even while issuing a writ of quo warranto there
cannot be any direction for recovery of the sum. While
entertaining a PIL pertaining to a writ of quo warranto we would
add that it is the obligation of the Court to pave the path which is
governed by constitutional parameters and the precedential set-
up. It is to be borne in mind that laws are commended to
establish a society as required by the paradigms laid down by
law. The courts while implementing law may not always be
guided by total legalistic approach but that does not necessarily
mean to move on totally moralistic principle which has no
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sanction of law. We have been constrained to say so as we find
that there is a temptation to say something in a public interest
litigation which can be construed as the overreach. It needs no
special emphasis to state that formulations of guidelines or
directions issued are bound to be within the constitutional
parameters.

(Emphasis supplied)

Further, the observation of learned Single Judge in para 108 of the
impugned order that offences under sections 13(1)(d) (ii) and (iii) of the
Prevention of Corruption Act, 1988 are attracted to the facts in hand, is also not
palatable, inasmuch as the aforesaid sections talk of obtaining valuable thing or
pecuniary advantage by abusing one' s position as public servant, which has no
relevance to the factual matrix in hand and we fail to comprehend as to how
appointment by way of selection through Selection Committee approved by
Board of Governors and done by Chairman would fall within the fold of such
section.

15. We may hasten to add that the jurisdiction under Article 226 of the
Constitution conferring extraordinary constitutional jurisdiction is neither
unbridled nor uncanalised, instead is subject to self-imposed limitations. The
Constitutional Courts are expected to exercise such jurisdiction with care, caution
and circumspection ensuring that judicial discipline is not sacrificed in any
manner whatsoever. One should not lose sight of the fact that scope and dimension
of each of the five writs has been well delineated meticulously and vividly by the
Hon'ble Supreme Court in catena of decisions. The writ of guo warranto being of
technical nature cannot be expanded to cover anything under the sky, much less
for reducing the writ Court to a Court of investigation with un-warraned manifold
directions to Authorities forcing investigation without contextual facts having
relevance to exercise of guo warranto jurisdiction.

16. In view of the aforesaid, the impugned order could not withstand judicial
scrutiny and thus cannot be sustained. The same is accordingly set aside.

The writ appeals stand allowed. The status of appellant Sandeep
Kulshrestha shall be restored to the post of Director, IITTM, Gwalior.

Appeal allowed
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Before Mr. Justice G.S. Ahluwalia
WP No. 14012/2023 (Jabalpur) decided on 1 July, 2023

SANDEEP SINGH YADAV ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

Constitution — Article 226 — Medical Negligence — Prosecution of
Doctor— Permissibility — Held — Unless and until the committee constituted as
per the directions given by Apex Court in Jacob Mathew’s case gives its
report about the medical negligence of the doctors, the doctors should not be
prosecuted — Petitioner has not approached the committee of experts to
prove medical negligence of doctors — No relief can be granted to petitioner —
Petition dismissed. (Paras 4 to7)
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Cases referred:

(2005) 6 SCC 1, (2010) 3 SCC 480, (2009) 3 SCC 1, (2009) 9 SCC 221,
(2019)2 SCC 282.

Satyam Agrawal, for the petitioner.
Mohan Sausarkar, G.A. for the respondents.

ORDER

G.S. AHLUWALIA, J.:- This petition under Article 226 of the Constitution
ofIndia has been filed seeking the following reliefs :-

" (i)  Call for the entire material record from teh possession
of the respondents, for its kind perusal;

(ii) This Hon'ble Court may pleased to direct the
respondents to make an enquiry against the culprits and register
an offence against them and take all appropriate action against
all the culprits in the interest of justice.

(iii)  Any other order/orders, direction/directions may also
be passed.

(iv) Cost of the petition may also kindly be awarded.
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2. The moot question for consideration is as to whether this Court
can direct the police to conduct an enquiry into the alleged medical negligence
against the doctor or not.

3. The question involved in the present case is no more res integra.
The Supreme Court in the case of Jacob Mathew Vs. State of Punjab reported in
(2005) 6 SCC 1 has held as under:-

"48. We sum up our conclusions as under:-

(1) Negligence is the breach of a duty caused by
omission to do something which a reasonable man guided by
those considerations which ordinarily regulate the conduct of
human affairs would do, or doing something which a prudent
and reasonable man would not do. The definition of negligence
as given in Law of Torts, Ratanlal & Dhirajlal (edited by Justice
G.P. Singh), referred to hereinabove, holds good. Negligence
becomes actionable on account of injury resulting from the act
or omission amounting to negligence attributable to the person
sued. The essential components of negligence are three: 'duty’,
'breach' and 'resulting damage'.

(2) Negligence in the context of medical profession
necessarily calls for a treatment with a difference. To infer
rashness or negligence on the part of a professional, in particular
adoctor, additional considerations apply. A case of occupational
negligence is different from one of professional negligence. A
simple lack of care, an error of judgment or an accident, is not
proof of negligence on the part of a medical professional. So
long as a doctor follows a practice acceptable to the medical
profession of that day, he cannot be held liable for negligence
merely because a better alternative course or method of treatment
was also available or simply because a more skilled doctor
would not have chosen to follow or resort to that practice or
procedure which the accused followed. When it comes to the
failure of taking precautions what has to be seen is whether
those precautions were taken which the ordinary experience of
men has found to be sufficient; a failure to use special or
extraordinary precautions which might have prevented the
particular happening cannot be the standard for judging the
alleged negligence. So also, the standard of care, while assessing
the practice as adopted, is judged in the light of knowledge
available at the time of the incident, and not at the date of trial.
Similarly, when the charge of negligence arises out of failure to
use some particular equipment, the charge would fail if the
equipment was not generally available at that particular time
(thatis, the time of the incident) at which it is suggested it should
have been used.
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3) A professional may be held liable for negligence on
one of the two findings: either he was not possessed of the
requisite skill which he professed to have possessed, or, he did
not exercise, with reasonable competence in the given case, the
skill which he did possess. The standard to be applied for
judging, whether the person charged has been negligent or not,
would be that of an ordinary competent person exercising
ordinary skill in that profession. It is not possible for every
professional to possess the highest level of expertise or skills in
that branch which he practices. A highly skilled professional
may be possessed of better qualities, but that cannot be made the
basis or the yardstick for judging the performance of the
professional proceeded against on indictment of negligence.

4) The test for determining medical negligence as laid
down in Bolam v. Friern Hospital Management Committee,
[1957] 1 W.L.R. 582, at p.586 holds good in its applicability in
India.

%) The jurisprudential concept of negligence differs in
civil and criminal law. What may be negligence in civil law may
not necessarily be negligence in criminal law. For negligence to
amount to an offence, the element of mens rea must be shown to
exist. For an act to amount to criminal negligence, the degree of
negligence should be much higher i.e. gross or of a very high
degree. Negligence which is neither gross nor of a higher degree
may provide a ground for action in civil law but cannot form the
basis for prosecution.

(6) The word 'gross' has not been used in Section 304A
of IPC, yet it is settled that in criminal law negligence or
recklessness, to be so held, must be of such a high degree as to be
'gross'. The expression 'rash or negligent act' as occurring in
Section 304 A of the IPC has to be read as qualified by the word
‘grossly’.

(7) To prosecute a medical professional for negligence
under criminal law it must be shown that the accused did
something or failed to do something which in the given facts
and circumstances no medical professional in his ordinary
senses and prudence would have done or failed to do. The
hazard taken by the accused doctor should be of such a nature
that the injury which resulted was most likely imminent.

(8) Res ipsa loquitur is only a rule of evidence and
operates in the domain of civil law specially in cases of torts and
helps in determining the onus of proof in actions relating to
negligence. It cannot be pressed in service for determining per
se the liability for negligence within the domain of criminal law.
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Res ipsa loquitur has, if at all, a limited application in trial on a
charge of criminal negligence.

52. Statutory Rules or Executive Instructions
incorporating certain guidelines need to be framed and issued by
the Government of India and/or the State Governments in
consultation with the Medical Council of India. So long as it is
not done, we propose to lay down certain guidelines for the
future which should govern the prosecution of doctors for
offences of which criminal rashness or criminal negligence is an
ingredient. A private complaint may not be entertained unless
the complainant has produced prima facie evidence before the
Court in the form of a credible opinion given by another
competent doctor to support the charge of rashness or
negligence on the part of the accused doctor. The investigating
officer should, before proceeding against the doctor accused of
rash or negligent act or omission, obtain an independent and
competent medical opinion preferably from a doctor in
government service qualified in that branch of medical practice
who can normally be expected to give an impartial and unbiased
opinion applying Bolam [1957] 1 W.L.R. 582, test to the facts
collected in the investigation. A doctor accused of rashness or
negligence, may not be arrested in a routine manner (simply
because a charge has been levelled against him). Unless his
arrest is necessary for furthering the investigation or for
collecting evidence or unless the investigation officer feels
satisfied that the doctor proceeded against would not make
himself available to face the prosecution unless arrested, the
arrestmay be withheld."

The Supreme Court in the case of Kusum Sharma and others vs. Batra
Hospital and Medical Research Center and Others reported in (2010) 3 SCC 480
has held as under:-

89. On scrutiny of the leading cases of medical negligence both
in our country and other countries specially the United
Kingdom, some basic principles emerge in dealing with the
cases of medical negligence. While deciding whether the
medical professional is guilty of medical negligence following
well-known principles must be kept in view:

1. Negligence is the breach of a duty exercised by omission to do
something which a reasonable man, guided by those
considerations which ordinarily regulate the conduct of human
affairs, would do, or doing something which a prudent and
reasonable man would not do.
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1I. Negligence is an essential ingredient of the offence. The
negligence to be established by the prosecution must be
culpable or gross and not the negligence merely based upon an
error of judgment.

11I. The medical professional is expected to bring a reasonable
degree of skill and knowledge and must exercise a reasonable
degree of care. Neither the very highest nor a very low degree of
care and competence judged in the light of the particular
circumstances of each case is what the law requires.

IV, A medical practitioner would be liable only where his
conduct fell below that of the standards of a reasonably
competent practitioner in his field.

V. In the realm of diagnosis and treatment there is scope for
genuine difference of opinion and one professional doctor is
clearly not negligent merely because his conclusion differs
from that of other professional doctor.

V1. The medical professional is often called upon to adopt a
procedure which involves higher element of risk, but which he
honestly believes as providing greater chances of success for
the patient rather than a procedure involving lesser risk but
higher chances of failure. Just because a professional looking to
the gravity of illness has taken higher element of risk to redeem
the patient out of his/her suffering which did not yield the
desired result may not amount to negligence.

Vil. Negligence cannot be attributed to a doctor so long
as he performs his duties with reasonable skill and competence.
Merely because the doctor chooses one course of action in
preference to the other one available, he would not be liable if
the course of action chosen by him was acceptable to the
medical profession.

VIII. 1t would not be conducive to the efficiency of the medical
profession if no doctor could administer medicine without a
halter round his neck.

1X. Ttis our bounden duty and obligation of the civil society to
ensure that the medical professionals are not unnecessarily
harassed or humiliated so that they can perform their professional
duties without fear and apprehension.

X. The medical practitioners at times also have to be saved
from such a class of complainants who use criminal process as a
tool for pressurising the medical professionals/hospitals,
particularly private hospitals or clinics for extracting uncalled
for compensation. Such malicious proceedings deserve to be
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discarded against the medical practitioners.

XI. The medical professionals are entitled to get protection so
long as they perform their duties with reasonable skill and
competence and in the interest of the patients. The interest and
welfare of the patients have to be paramount for the medical
professionals.

The Supreme Court in the case of Martin F. D'Souza v. Mohd. Ishfaq
reported in (2009) 3 SCC 1 has held as under:-

31. As already stated above, the broad general principles of
medical negligence have been laid down in the Supreme Court
judgment in Jacob Mathew v. State of Punjab [(1957) 1 WLR
582 :(1957) 2 All ER 118] . However, these principles can be
indicated briefly here:

The basic principle relating to medical negligence is known
as the Bolam Rule. This was laid down in the judgment of
McNair, J. in Bolam v. Friern Hospital [(1957) 1 WLR 582 :
(1957)2 AIIER 118] as follows : (WLR p. 586)

"... where you get a situation which involves the use of some
special skill or competence, then the test as to whether there has
been negligence or not is not the test of the man on the top of a
Clapham omnibus, because he has not got this special skill. The
test is the standard of the ordinary skilled man exercising and
professing to have that special skill. A man need not possess the
highest expert skill, it is well-established law that it is sufficient
if he exercises the ordinary skill of an ordinary competent man
exercising that particular art."

(emphasis supplied)

Bolam test has been approved by the Supreme Court in
Jacob Mathew case.

65. From the aforementioned principles and decisions
relating to medical negligence, with which we agree, it is
evident that doctors and nursing homes/hospitals need not be
unduly worried about the performance of their functions. The
law is a watchdog, and not a bloodhound, and as long as doctors
do their duty with reasonable care they will not be held liable
even if their treatment was unsuccessful. However, every doctor
should, for his own interest, carefully read the Code of Medical
Ethics which is part of the Indian Medical Council (Professional
Conduct, Etiquette and Ethics) Regulations, 2002 issued by the
Medical Council of India under Section 20-A read with Section
3(m) ofthe Indian Medical Council Act, 1956.



44

Sandeep Singh Yadav Vs. State of M.P. LLL.R. 2024 M.P.

66. Having mentioned the principles and some decisions
relating to medical negligence (with which we respectfully
agree), we may now consider whether the impugned judgment
of the Commission is sustainable. In our opinion the judgment
of the Commission cannot be sustained and deserves to be set
aside.

67. The basic principle relating to the law of medical
negligence is the Bolam Rule which has been quoted above. The
test in fixing negligence is the standard of the ordinary skilled
doctor exercising and professing to have that special skill, but a
doctor need not possess the highest expert skill. Considering the
facts of the case we cannot hold that the appellant was guilty of
medical negligence.

104. Hence courts/Consumer Fora should keep the above
factors in mind when deciding cases related to medical
negligence, and not take a view which would be in fact a disservice
to the public. The decision of this Court in Indian Medical Assn.
v. V.P. Shantha [(1995) 6 SCC 651] should not be understood to
mean that doctors should be harassed merely because their
treatment was unsuccessful or caused some mishap which was
not necessarily due to negligence. In fact in the aforesaid
decision it has been observed (vide SCC para 22) : {V.P. Shantha
case[(1995)6SCC651],SCCp. 665)

" 22. In the matter of professional liability professions differ
from other occupations for the reason that professions operate
in spheres where success cannot be achieved in every case and
very often success or failure depends upon factors beyond the
professional man's control."

105. It may be mentioned that All India Institute of Medical
Sciences has been doing outstanding research in stem cell
therapy for the last eight years or so for treating patients
suffering from paralysis, terminal cardiac condition,
parkinsonism, etc. though not yet with very notable success.
This does not mean that the work of stem cell therapy should
stop, otherwise science cannot progress.

106. We, therefore, direct that whenever a complaint is
received against a doctor or hospital by the Consumer Fora
(whether District, State or National) or by the criminal court
then before issuing notice to the doctor or hospital against
whom the complaint was made the Consumer Forum or the
criminal court should first refer the matter to a competent doctor
or committee of doctors, specialised in the field relating to
which the medical negligence is attributed, and only after that
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doctor or committee reports that there is a prima facie case of
medical negligence should notice be then issued to the
doctor/hospital concerned. This is necessary to avoid
harassment to doctors who may not be ultimately found to be
negligent. We further warn the police officials not to arrest or
harass doctors unless the facts clearly come within the
parameters laid down in Jacob Mathew case [(2005) 6 SCC 1 :
2005 SCC (Cri) 1369], otherwise the policemen will
themselves have to face legal action.

The Supreme Court in the case of Malay Kumar Ganguly v. Dr. Sukumar
Mukherjee and others reported in (2009) 9 SCC 221 has held as under :-

133. It is noteworthy that standard of proof as also
culpability requirements under Section 304-A of the Penal
Code, 1860 stand on an altogether different footing. On
comparison of the provisions of the Penal Code with the
thresholds under the tort law or the Consumer Protection Act, a
foundational principle that the attributes of care and negligence
are not similar under civil and criminal branches of medical
negligence law is borne out. An act which may constitute
negligence or even rashness under torts may not amount to the
same under Section 304-A.

175. Criminal medical negligence is governed by
Section 304-A of the Penal Code. Section 304-A of the Penal
Codereads as under:

"304-A. Causing death by negligence.—Whoever causes
the death of any person by doing any rash or negligent act not
amounting to culpable homicide shall be punished with
imprisonment of either description for a term which may extend
to two years, or with fine, or with both."

176.  The essential ingredients of Section 304-A are as
under:

(i) Death of'a person.

(ii) Death was caused by the accused during any rash or
negligent act.

(iii) Act does not amount to culpable homicide.

And to prove negligence under criminal law, the prosecution
must prove:

(i) The existence of a duty.
(ii) A breach of the duty causing death.
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(iii) The breach of the duty must be characterised as
gross negligence.

(See R. v. Prentice [1994 QB 302 : (1993) 3 WLR 927 : (1993) 4
AIlER 935].)

177.  The question in the instant case would be whether
the respondents are guilty of criminal negligence.

178.  Criminal negligence is the failure to exercise duty
with reasonable and proper care and employing precautions
guarding against injury to the public generally or to any individual
in particular. It is, however, well settled that so far as the negligence
alleged to have been caused by medical practitioner is concerned,
to constitute negligence, simple lack of care or an error of
judgment is not sufficient. Negligence must be of a gross or a
very high degree to amount to criminal negligence.

179.  Medical science is a complex science. Before an
inference of medical negligence is drawn, the court must hold
not only the existence of negligence but also omission or
commission on his part upon going into the depth of the working
of the professional as also the nature of the job. The cause of
death should be direct or proximate. A distinction must be borne
inmind between civil action and the criminal action.

180.  Thejurisprudential concept of negligence differs in
civil and criminal law. What may be negligence in civil law may
not necessarily be negligence in criminal law. For negligence to
amount to an offence the element of mens rea must be shown to
exist. For an act to amount to criminal negligence, the degree of
negligence should be (sic of a) much high degree. A negligence
which is not of such a high degree may provide a ground for
action in civil law but cannot form the basis for prosecution.

181.  To prosecute a medical professional for negligence
under criminal law it must be shown that the accused did
something or failed to do something which in the given facts and
circumstances no medical professional in his ordinary senses
and prudence would have done or failed to do.

The Supreme Court in the case of S.K. Jhunjhunwala v. Dhanwanti
Kaur and another reported in (2019) 2 SCC 282 (judgment dated 1/10/2018
passedin C.A.No0.3971/2011) has held as under:-

21. So far as this Court is concerned, a three-Judge
Bench in Jacob Mathew v. State of Punjab [Jacob Mathew v.
State of Punjab, (2005) 6 SCC 1 : 2005 SCC (Cri) 1369]
examined this issue. R.C. Lahoti, C.J. (as he then was) speaking
for the Bench extensively referred to the law laid down in Bolam
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case [Bolam v. Friern Hospital Management Committee, (1957)
1 WLR 582:(1957) 2 AIlER 118 (QBD)] and in Eckersley case
[Eckersley v. Binnie, (1988) 18 Con LR 1 (CA)] and placing
reliance on these two decisions observed in his distinctive style
of writing that the classical statement of law in Bolam case
[Bolam v. Friern Hospital Management Committee, (1957) 1
WLR 582 : (1957) 2 All ER 118 (QBD)] has been widely
accepted as decisive of the standard of care required by both of
professional men generally and medical practitioner in
particular and it is invariably cited with approval before the
courts in India and applied as a touchstone to test the pleas of
medical negligence.

22. It was held in Jacob Mathew case [Jacob Mathew
v. State of Punjab, (2005) 6 SCC 1 : 2005 SCC (Cri) 1369] thata
physician would not assure the patient of full recovery in every
case. A surgeon cannot and does not guarantee that the result of
surgery would invariably be beneficial, much less to the extent
of 100% for the person operated on. The only assurance which
such a professional can give or can be understood to have given
by implication is that he is possessed of the requisite skill in that
branch of profession which he is practising and while
undertaking the performance of the task entrusted to him he
would be exercising his skill with reasonable competence. This
is what the entire person approaching the professional can
expect. Judged by this standard, a professional may be held
liable for negligence on one of two findings : either he was not
possessed of the requisite skill which he professed to have
possessed, or, he did not exercise, with reasonable competence
inthe given case, the skill which he did not possess.

23. It was further observed in Jacob Mathew case
[Jacob Mathew v. State of Punjab, (2005) 6 SCC 1 : 2005 SCC
(Cri) 1369] that the fact that a defendant charged with
negligence who acted in accord with the general and approved
practice is enough to clear him of the charge. It was held that the
standard of care, when assessing the practice as adopted, is
judged in the light of knowledge available at the time of the
incident and not at the date of trial. It was held that the standard
to be applied for judging whether the person charged has been
negligent or not would be that of an ordinary competent person
exercising ordinary skill in that profession. It is not possible for
every professional to possess the highest level of expertise or
skills in that branch which he practises. His Lordship quoted
with approval the subtle observations of Lord Denning made in
Hucksv. Cole [Hucks v. Cole,(1968) 118 New LJ 469], namely,

47
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“a medical practitioner was not to be held liable simply
because things went wrong from mischance or misadventure or
through an error of judgment in choosing one reasonable
course of treatment in preference of another. A medical
practitioner would be held liable only where his conduct fell
below that of the standards of a reasonably competent
practitioner in his field".

(emphasis supplied)

24. In our view, the facts of the case at hand have to be
examined in the light of the aforesaid principle of law with a
view to find out as to whether the appellant, a doctor by
profession and who treated Respondent 1 and performed

surgery on her could be held negligent in performing the general
surgery of her gall bladder on 8- 8-1996.

4.  Thus, unless and until the committee constituted as per the directions given
by the Supreme Court in the case of Jacob Mathew (supra) gives its report about
the medical negligence of the doctors, the doctors should not be prosecuted.

5. Admittedly, the petitioner has not approached the committee of
experts to prove medical negligence of the doctor. Accordingly, no relief can
be granted to the petitioner in the present case.

6. Resultantly, this petition is disposed of with liberty to the petitioner to
approach the expert committee to establish the medical negligence of the
respondent doctor.

7. Needless to mention that in case if the committee comes to a conclusion
that the doctor is guilty of medical negligence then the petitioner shall have liberty
to take legal recourse under criminal as well as civil law.

Order accordingly

I.L.R. 2024 M.P. 48
Before Mr. Justice Sanjay Dwivedi
WP No. 4049/2023 (Jabalpur) decided on 13 July, 2023

RANGOLIRAJAK (SMT.) ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of
1994), Section 122 and Panchayats (Election Petitions, Corrupt Practices and
Disqualification for Membership) Rules, M.P. 1995, Rule 7— Election Petition —
Security Deposit — Mode — Held — The election petition contained copy of



I.L.R. 2024 M.P. Rangoli Rajak Vs. State of M.P. 49

challan showing deposit of Rs. 500 towards security deposit — It can be
termed as sufficient compliance of Rule 7 of 1995 Rules — No interference
warranted — Petition dismissed. (Para9)
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B. Panchayats (Election Petitions, Corrupt Practices and
Disqualification for Membership) Rules, M.P. 1995, Rule 7— Security Deposit—
Mode—Held — Apex Court concluded that Rule 7 provides deposit of security
alongwith election petition which is mandatory — Mode and manner is
irrelevant — Only requirement is to present the proof of payment of security
deposit alongwith election petition. (Para8)
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C. Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of
1994), Section 122 and Panchayats (Election Petitions, Corrupt Practices and
Disqualification for Membership) Rules, M.P. 1995, Rule 7— Election Petition —
Security Deposit— Intention of Statute — Held — Intention of statute is not such
that amount should be deposited and be given to specified officer but the
object was to satisfy the specified officer about deposit of security amount at
the time of presentation of election petition and if specified officer is satisfied
with submission of details of deposit made, then it can very well be treated to
be sufficient compliance of Rule 7 of 1995 Rules. (Para8)
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Casesreferred:
WA No. 198/2018 (DB), (2018) 17 SCC 486, 1988 (1) MPWN 139.

Dayaram Vishwakarma, for the petitioner.
L.A.S. Baghel, G.A. for the State.
Vijay Shukla and Sushil Kumar Mishra, for the respondent No. 3.

ORDER

SANJAY DWIVEDI, J.:- The disgruntled petitioner has knocked the doors
of this Court by filing this petition under Article 226 of Constitution of India
thereby challenging the order dated 13.02.2023 (Annexure-P/8) passed by the
Election Tribunal in pending election petition whereby rejected the petitioner's
application for dismissing the election petition on the ground that the requisite
mandatory formality of depositing an amount of Rs.500/- towards security
deposit at the time of presentation of election petition was not fulfilled by the
election-petitioner.

2. Learned counsel for the petitioner sanguinely submits that looking to the
order-sheet dated 12.08.2022 made appendage as Annexure-P/5 although
depicts that an amount of Rs.500/- was deposited through challan, which is also
made part of election-petition, but it purely does not fulfill the requirement
envisaged in Rule 7 of M.P. Panchayat (Election Petitions, Corrupt Practices
and Disqualification for Membership) Rules, 1995 (for brevity "Rules of
1995"). For ready reference, Rule 7 is reproduced hereunder:-

7. Deposit of security. - At the time of presentation of an
election petition, the petitioner shall deposit with the specified
offcer a sum of Rs. five hundred as security. Where the election
of more than one candidate is called in question, a separate
deposit of an equivalent amount shall be required in respect of
each such returned candidates.

3. Imprecating the non-fulfillment of mandatory requirement, learned
counsel for the petitioner elaborates that Rule 7 clearly provides that the amount
has to be deposited before the Specified Officer and it is for the Specified Officer
to suggest as to in what manner it is to be deposited. He propounds that the
election-petitioner cannot choose the mode to deposit the fee. Taking strength
from an order passed by the Division Bench of this Court in W.A. No. 198/2018
(Smt. Anushka Rai Vs.The Prescribed Authority/ District Magistrate), learned
counsel for the petitioner submits that the application ought to have been allowed
by the Election Tribunal and election petition should have been dismissed,
conversely rejected the application observing that the submission of receipt of
challan showing deposit of Rs.500/- along with election petition fulfills the
requirement of Rule 7 of Rules of 1995. He iterates that the impugned order is de
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hors the requirement of Rule 7 and further contrary to law laid down by the
Division Bench in case of Smt. Anushka Rai (Supra). On such premise, learned
counsel for the petitioner imploringly submits that the impugned order deserves to
be setaside by allowing the instant petition.

4. In contrast, Shri Sushil Mishra appearing for respondent No. 3
(election-petitioners) submits that a reply has been filed enclosing the receipt
which indicates that amount of Rs.500/- was deposited by the election-
petitioner. He further clarifies that not only with challan but separately too the
cash-amount was deposited, which is evident from a receipt made appendage as
Annexure-R/2. He submits that in such circumstances, the order passed by the
Election Tribunal cannot be in any manner said to be erroneous inasmuch as the
Tribunal has rightly appreciated the amount deposited through challan. He
submits that when there is no error apparent on the face of record, interference in a
petition filed under Article 226 of the Constitution is not warranted. Ergo, the writ
petition deserves outright dismissal.

5. Itis seen from the record, that the State has also filed a reply wherein they
have relied upon a decision of the Supreme Court in re Lalli Patel v State of
Madhya Pradesh & others (2018) 17 SCC 486.

6. Patiently, I have heard the submissions made by counsel for the learned
counsel for the rival parties and perused the record with circumspection.
7. Indeed, order-sheet dated 12.08.2022 (Annexure P/5) reveals that the

Tribunal has accepted the Election Petition filed under Section 122 of M.P.
Panchayat Raj Avam Gram Swaraj Adhiniyam, 1993. Further it is revealed from
the said order-sheet that in support of election petition an affidavit and challan of
Rs.500/- were also tagged. Albeit, as per respondent No.3 a receipt dated
12.08.2022 showing deposit of Rs. 500/- has been annexed with the reply and
such receipt was also made part of election-petition which was not taken note of
by the Election Tribunal.

8. At this juncture, it is apposite to go-through the law laid down by the
Division Bench in re Smt. Anushka Rai (supra) wherein it is observed that if
amount is deposited before the specified officer then only it can be considered to
be a sufficient compliance of Rule 7 of Rules of 1995 and conversely if it is
deposited through challan or through other mode, then such deposit cannot be
considered to be a sufficient compliance for depositing the security amount as
required under Rule 7 of Rules 1995. However, I respectfully disagree with such
view inasmuch as the intention of the Statute is not such that the amount should be
deposited and be given to specified officer but the object was to satisfy the
specified officer about deposit of security amount at the time of presentation of
election petition and if the specified officer is satisfied with the information
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submission of details of deposit made, then it can very well be treated to be
sufficient compliance of Rule 7 of Rules 1995. Essentially, my view takes
strength from a view taken by the Division Bench in re 1988(1) MPWN 139
(Tikaram vs. Darshan Lal) in which security amount was deposited in the bank
and details of that deposit were mentioned in the election petition, then the Court
has considered that the said deposit is the sufficient compliance for depositing the
security amount. Obviously, the said decision of Division Bench was not taken
note of by the Division Bench in the case of Smt. Anushka Rai (supra). Quite apart,
the Supreme Court in the case of Lalli Patel (supra) has considered this issue and
came to hold that Rule 7 of Rules 1995 provides deposit of security along with
election petition and the said provision is considered to be mandatory but
simultaneously it is observed by the Supreme Court that the mode and manner of
deposit is irrelevant. The only requirement as per the Supreme Court was to
present the proof of payment of security deposit along with election petition. I feel
itexpedient to quote the observations of the Supreme Court, as under :-

3. The contesting respondent filed an application under Rule 11
of the Madhya Pradesh Panchayats (Election Petitions, Corrupt
Practices and Disqualification for Members) Rules, 1995
stating that the election petition was not maintainable since the
appellant has not made the security deposit of Rs 500 as
prescribed under Rule 7 of the 1995 Rules.

4.Rule 7 of the 1995 Rules reads as follows:

"7. Deposit of security.—At the time of presentation of
an election petition, the petitioner shall deposit with the
specified officer a sum of Rs 500 as security. Where the
election of more than one candidate is called in
question, a separate deposit of an equivalent amount
shall be required in respect of each such returned
candidates."

5. [Itis the case of the contesting respondent and the State that
the deposit has to be made with the Specified Officer and not
elsewhere. The appellant made a treasury deposit and produced
the receipt before the Specified Officer. The learned Single
Judge and the Division Bench of the High Court in the intra-
court appeal have taken a stand that the treasury deposit is not a
payment in terms of Rule 7 and that the deposit is to be made by
way of payment before the Specified Officer.

6. We are afraid that the stand taken by the High Court cannot
be appreciated. The requirement of Rule 7 is "deposit of
security" and not "payment of security" in cash before the Specified

Officer. What is relevant and mandatory is the deposit of




I.L.R. 2024 M.P. Rangoli Rajak Vs. State of M.P. 53
security in the name of Specified Officer, and the mode or

manner of depositis irrelevant.

7. Itis not in dispute that the appellant has made a deposit of
Rs 1000 as per the Challan dated 30-3-2015. As to "On What
Account” the deposit was made, the Challan specifies it to have
been made "towards Election Petition". The Head of Revenue
(0070) is also indicated in the Treasury Challan. Significantly,
even if payment is made to the Specified Officer, he has to
deposit the money in the treasury through the bank. It is the
proof of such treasury deposit in the bank of the officer that is
presented along with the election petition. That is an absolutely
permissible mode of deposit.

8. There is no dispute that the money deposited in the bank was
deposited in the name of the prescribed authority. In this
context, we may also refer to a decision by the coordinate
Division Bench of the Madhya Pradesh High Court in Tika Ram
v. Darshanlal [Tika Ram v. Darshanlal, (1988) 1 MP WN 192],
wherein the Court held thus:

“... It is not complained that the money deposited in the
bank was not deposited in the name of prescribed
authority. We do not read anything in the petition to
suggest that the deposit was so made that the prescribed
authority had no control over the money deposited in
the State Bank wherein, admittedly, the particulars of
the election petition were mentioned. The Rule in our
opinion does not lay down any inexorable requirement
of deposit being made in cash with the prescribed
authority as contended by the counsel.”

(emphasis supplied)

9. Inthe case at hand, although respondent No.3 had shown deposit of security
amount but that was not taken note of, therefore, this Court will not take
cognizance of said slip although on the basis of admitted position the election
petition contained copy of challan showing deposit of Rs.500/- towards security
deposit and in my considered view that can be termed as suffcient compliance of
Rule 7 of Rules of 1995. Ergo, the impugned order as does not suffer from any
patent illegality or irregularity, need not warrant interference in the petition under
Article 226 of the Constitution of India.

10. Finding the petition being bereft of any substance, is hereby dismissed.

Petition dismissed
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Before Mr. Justice Sanjay Dwivedi
WP No. 13985/2021 (Jabalpur) decided on 27 July, 2023

DEVENDRASADHO ...Petitioner
Vs.
SMT. PRAMILA KUMAR & ors. ...Respondents

A. Civil Procedure Code (5 of 1908), Order 6 Rule 17— Amendment —
Stage of Proceeding — Held — Initially suit was filed for declaration and
permanent injunction, the relief of partition and possession was not claimed,
thus amendment application was moved — When specific pleadings are there
in plaint, such relief can be claimed vide amendment — It does not change the
nature of suit and no new fact is inserted — Application was rightly allowed
because it will avoid multiplicity of litigation and was necessary for proper
adjudication of dispute — Petition dismissed. (ParasSto7 & 13)
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srare] &1 g&4 — AMERA — JIRY § =9l Ug 118 A1e e 8q 918 IR
faar I o, fAWTSA Ud deol @ AN &1 Q1aT A1 fHAT AT o1, 31: Hene
e y&d far ar o — o9 acua ¥ fafafds e 8, e g
IFd AAIY BT S1ET fHAT ST T @ — $HY 918 &I Wwy yRafda &) siar
Ud $Ig 141 a2 gfase &1 fHar war — ard<q Sfad ©u 9 w9 fear = o
e 399 Ppcuaoll 31 qgaal 4 9491 W1 b 9 fdae & Sfua
SRR 2 TS o1 — IS @R |

B. Civil Procedure Code (5 of 1908), Order 6 Rule 17 Proviso —
Amendment — Commencement of Trial — Held — The proviso appended with
provision is not conclusive, mandatory and puts specific bar for allowing the
application after commencement of trial — It is directory and if Court is
satisfied that amendment is necessary for proper adjudication of case and
also toresolve the dispute between parties, same can be allowed. (Para8)

@ Rifada giear afear (1908 @1 5), <RI 6 97 17 RGP —
" — @aRvr 1 g &1 arar — fifaiRa — Sudg ¥ da  was
freare, Arsiue 1) @ Ud fIaRT & IRH 819 & 9% S &l JoR B
2g fafafdse asfta amar @ — a8 Feues 2 w9 aft =mare |9qx @ &
g&Rel & Sfad =rafiaa @ foay qen vaeRl © wea faare & aweEE © fag
) GG IAMMITAS 2, Iad B Ao fHAT T GdHaT 2 |

Cases referred:

(2008) 14 SCC 364, MP No. 4693/2022, MA No. 810/2012, AIR 2007 SC
2511,AIR 2001 SC 699,AIR 2008 SC 2887.
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Pushpendra Yadav, for the petitioner.
Ajay Mishrawith Nikita Kaurav, for the respondents.

ORDER

SANJAY DWIVEDI, J.:- By the instant petition filed under Article 226 of
the Constitution of India, the petitioner is challenging the validity of the order
passed by the trial Court dated 10.03.2021 (Annexure-P/1) allowing the
application filed by the plaintiff/respondent No.l under Order 6 Rule 17 of the
Code of Civil Procedure, 1908 in a pending suit.

2. Shri Pushpendra Yadav, learned counsel appearing for the petitioner has
submitted that the application filed by the plaintiff/respondent No.1 under Order 6
Rule 17 of CPC seeking amendment in the plaint ought to have been rejected by
the trial Court for the reason that the suit had been filed for declaration and
permanent injunction not claiming any possession, but by way of amendment the
plaintiff/respondent No.1 has claimed relief of possession also and the said relief
was apparently time barred, therefore, the same cannot be claimed by the
plaintiff/respondent No.1 by way of amendment. He has also submitted that the
amendment made in the plaint changed the nature of suit. He has further
submitted that the issue has already framed and affidavit under Order 18 Rule 4 of
CPC has also submitted by the plaintiff/respondent No.1 and when the application
for dismissal of suit was filed raising a ground that the suit for declaration is not
maintainable as the consequential relief of possession has not been claimed then
only the plaintiff/respondent No.1 has moved an application for amendment for
filling-up the lacuna, especially under the circumstances when trial has already
commenced and plaintiff/respondent No.1 in her application did not disclose due
diligence for not filing the amendment in time and as such, as per the proviso
appended with the respective provision i.e. Order 6 Rule 17 of CPC, the
application cannot be allowed and as such, the petitioner has challenged the order
passed by the trial Court dated 10.03.2021 (Annexure-P/1) allowing the
application of the plaintiff/respondent No.1 for amendment.

3. Shri Yadav in support of his submission has placed reliance upon the
judgment of Supreme Court reported in (2008) 14 SCC 364 (Rajkumar Gurawara
(Dead) through LRS. v. S.K. Sarwagi and Company Private Limited and Another)
and also the orders passed by this Court in case of Smt. Preeti Agrawal Vs. Kamta
Prasad Patel and others (M.P. N0.4693 of 2022) and Vikas Pandey and Others
Vs. Sureshchandra Shrivastava (M.A.No.810 0f2012).

4. Per contra, Shri Ajay Mishra, learned senior counsel appearing for the
plaintiff/respondent No.1 has submitted that the petition deserves to be dismissed
on the ground of maintainability because it is filed under Article 226 of the
Constitution whereas it should have been filed under Article 227 of the
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Constitution, but intentionally it is filed under Article 226 because under Article
227 the scope of interference by the High Court is very limited and, therefore,
according to him, the petition can be dismissed only on this count alone. He has
submitted that the amendment sought for is on the basis of existing pleadings, but
relief according to the pleadings under misconception could not be claimed,
therefore, the same can be claimed and application has rightly been allowed and
amendment does not change the nature of suit because it is nothing but a
consequential relief claimed by the plaintiff/respondent No.l on the basis of
existing pleadings. He has also submitted that the relief of possession claimed by
the plaintiff/respondent No.1 though by way of amendment, but according to him,
that is not barred by time. He has further submitted that even otherwise the Court
can frame the issue of limitation and that will be decided after recording of
evidence, but at this stage seeking amendment only on the basis of limitation,
application cannot be rejected. Shri Mishra has further submitted that the basic
object of making amendment is to avoid multiplicity of litigation and the Court
has to see whether the amendment which is sought for, if required for proper
adjudication, the same can be allowed even after commencement of trial. He has
further submitted that there is no specific bar that once trial is commenced the
application for amendment cannot be filed. He has submitted that the impugned
order is absolutely perfect and does not call for any interference. In support of his
submission, he has relied upon the judgments of the Supreme Court reported in
AIR 2007 SC 2511 (Andhra Bank v. ABN Amro Bank N.V. and Ors), AIR 2001 SC
699 (Ragu Thilak D. John v. S. Rayappan and Others) and AIR 2008 SC 2887
(M.C. Agrawal HUF v. M/s. Sahara India and Ors).

5. Considering the submissions made by the counsel for the parties and
perusal of record, it reveals that initially the suit was filed for declaration and
permanent injunction. The plaintiff and defendant are real brother and sister. The
suit property is a house and agricultural land which was described in paragraph-3
of the plaint. The plaintiff in the plaint has claimed her share in the property and
also claimed that no partition took place, but relief of partition and possession was
not claimed by her and, therefore, she moved an application foramendment.

6. From perusal of plaint, it is clear that there were specific averments made
in the plaint by the plaintiff/respondent No.1 that she is also having share over the
property and also mentioned that no partition got done because the demand was
made by the plaintiff to the defendant to get the settlement done and the suit
property be partitioned according to the share of the parties, but the defendant
denied to do so.

7. In my opinion, under such circumstances when specific pleadings are
there in the plaint, the relief of partition and possession not claimed, can be
claimed by the plaintiff/respondent No.l by making amendment in the prayer
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clause and allowing the amendment does not change the nature of suit because the
existing facts have not been disturbed and no new fact was inserted. The relief of
possession is a consequential relief and as per the existing pleadings, the same
should have been claimed, but not claimed under some misconception and if suit
is allowed and decreed in favour of the plaintiff and possession is not claimed, the
plaintiff would be required to file another suit claiming possession and as such,
the basic object of amendment to avoid multiplicity of suit would have been
defeated if application would have been rejected.

8. The proviso appended with the respective provision provides that the
application for amendment shall not be allowed after commencement of trial
unless the Court is satisfied that instead of due diligence party could not have
raised the matter before commencement of trial, but in number of cases it is
observed and held even by the Supreme Court that said proviso is not conclusive,
mandatory and puts specific bar for allowing the application after commencement
of trial whereas the Court has observed that it is directory and if the Court is
satisfied that the amendment is necessary for proper adjudication of the case and
also to resolve the dispute between the parties, the same can be allowed.

9. Although, the counsel for the petitioner has placed reliance upon the order
passed by this Court in case of Smt. Preeti Agrawal (supra), but the facts and
situation of that case are altogether different than that of the present case because
in the said case the examination of witness was over and application for
amendment was brought because certain important questions were not asked as
they were not part of the pleadings and no question even in cross-examination of
the plaintiff was asked by the defendant though the said fact was very much in his
knowledge. The application was accordingly rejected by the Court on the ground
that the facts which were being brought by way of amendment are not necessary
for proper adjudication of the case, but situation in this case is not like that and,
therefore, the said case has no application. The another case in which the
petitioner has placed reliance is Vikas Pandey (supra), in which, the Court has
described the importance of term 'due diligence'. In the said case, the amendment
was sought at the appellate stage. However, the facts of said case are also not
applicable and similar to the present case for the reason that after explaining 'due
diligence' a stand was taken that proper advise was not given by the counsel
engaged and it was also stated that the said counsel was not competent. The Court
finally came to the conclusion that the said stand taken by the parties showing due
diligence cannot be considered to be a proper stand and it does not overcome the
rider as placed by the law-makers in the proviso attached with the respective
provision, but here in this case, the pleadings have not been sought to be amended
and only on the basis of pleadings, the relief clause has been amended and as such,
the question of due diligence does not arise. Even otherwise, the Supreme Court in
number of cases has observed that if amendment is relevant and necessary for
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proper adjudication and also sought to avoid multiplicity of litigation, the same
can be allowed.

10.  In case of Raghu Tilak (supra), the Supreme Court has held that the plea
that relief sought through amendment is barred by limitation and if it was disputed
then issue about limitation can be raised after allowing the amendment. Further,
the Supreme Court has also considered the object for amendment and observed as
under:-

4. In view of the subsequent developments, the appellant
filed an application under Order 6, Rule 17, for the amendment
of the plaint for adding paras 8 (a) to 8(f) in his plaint. The trial
Court rejected his prayer and the revision petition filed against
that order was dismissed by the High Court vide order impugned
in this appeal, mainly on the ground that the amendment, if
allowed, would result in introducing a new case and cause of
action. It was further held that as the appellant was seeking
recovery of damages, the amendment could not be allowed as it
would allegedly change the nature of the suit. It was also
observed that the amendment sought was barred by limitation.

5. After referring to the judgments in Charan Das v. Amir
Khan, AIR 1921 PC 50 L. J. Leach and Co. Ltd. v. Jardine
Skinner and Company, 1957 SCR 438: (AIR 1957 SC 357),
Smt. Ganga Bai v. Vijay Kumar, (1974) 2 SCC 393: (AIR 1974
SC 1126), M/s. Ganesh Trading Co. v. Moji Ram, (1978) 2 SCC
91: (AIR 1978 SC 84) and various other authorities, this Court
in B. K. N. Pillai v. P. Pillai, (1999) 10 JT (SC) 61: (2000 AIR
SCW 43: AIR 2000 SC 614) held:(Para 3):

"The purpose and object of Order 6, Rule 17, C. P. C. is to allow
either party to alter or amend his pleadings in such manner and
on such terms as may be just. The power to allow the
amendment is wide and can be exercised at any stage of the
proceedings in the interests of justice on the basis of guidelines
laid down by various High Courts and this Court. It is true that
the amendment cannot be claimed as a matter of right and under
all circumstances. But it is equally true that the Courts while
deciding such prayers should not adopt hypertechnical
approach. Liberal approach should be the general rule
particularly in cases where the other side can be compensated
with the costs. Technicalities of law should not be permitted to
hamper the Courts in the administration of justice between the
parties. Amendments are allowed in the pleadings to avoid
uncalled for multiplicity of litigation.

6. If the aforesaid test is applied in the instant case, the
amendment sought could not be declined. The dominant
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purpose of allowing the amendment is to minimise the
litigation. The plea that the relief sought by way of amendment
was barred by time is arguable in the circumstances of the case,
as is evident from the perusal of averments made in paras 8(a) to
8(f) of the plaint which were sought to be incorporated by way
of amendment. We feel that in the circumstances of the case the
plea of limitation being disputed could be made a subject-matter
ofthe issue after allowing the amendment prayed for.

11. The Supreme Court in case of Andhra Bank (supra) in respect of
amendment has also observed as under:-

5. We have heard Mr. Rohit Kapadia, learned senior counsel
appearing for the appellant and Mr. S. Ganesh, learned senior
counsel for the respondent. We have perused the original
written statement as well as the application for amendment of
the written statement. After going through the written statement
and the application for amendment of the written statement, we
are of the view that the amendment sought to be introduced by
the appellant must be allowed. From a perusal of the impugned
order of the Special. Court we find basically that two grounds
have been taken by the Special Court for rejecting the prayer. for
amendment of the written statement. The first ground is that
considerable delay has been caused by the appellant in filing the
application for amendment of the written statement. It is well
settled that delay is no ground for refusal of prayer for
amendment. Mr. Ganesh, appearing for ABN Amro Bank
submits before us that by filing of such an application for
amendment of the written statement which has been filed with
long delay, the appellant sought to stall the hearing of the suit
which has been fixed on 13th July, 2007. In response to this Mr.
Kapadia, learned counsel for the appellant, submits that in the
event the prayer for amendment is allowed by us his client
undertakes to file the amended written statement by day after
tomorrow, l.e., 12th July, 2007 before the Special Court. Since,
we are of the view that delay is no ground for not allowing the
prayer for amendment of the written statement and in view of
the submissions made by Mr. Kapadia, we do not think that
delay in filing the application for amendment of the written
statement can stand in the way of allowing the prayer for
amendment of the written statement. So far as the second
ground is concerned, we are also of the view that while allowing
an application for amendment of the pleadings, the Court cannot
go into the question of merit of such amendment. The only
question at the time of considering the amendment of the




60 Devendra Sadho Vs. Smt. Pramila Kumar I.L.R. 2024 M.P.

pleadings would be whether such amendment would be
necessary for decision of the real controversy between the
parties in the suit. From a perusal of the amendment application
we find that the appellant in their prayer for amendment has
only taken an additional defence that in view of Section 230 of
the Indian Contract Act, the sult itself is not maintainable. It is
well settled, as noted herein earlier, that at the time of
considering the prayer for amendment of the written statement
it would not be open to the Court to go into the fact whether in
fact the suit in view of Section 230 of the Indian Contract Act
was or is not maintainable.

(emphasis supplied)

12. The Supreme Court in case of M.C. Agrawal (supra) has observed as
under:-

4. Having heard the learned counsel for the parties and after
going through the plaint as well as the application for
amendment of the plaint and the objections filed by the
respondent, we do not find any ground to refuse the prayer of the
appellant to amend the plaint in the manner they have prayed
for. While rejecting the application for amendment of the plaint,
it was held by the High Court that the amendment was not
necessary nor germane to the controversy between the parties
for the reason that claim for mesne profits/damages had to be
dehors the contract between the parties. It was further observed
that measure of mesne profits/damages would be the rental
fetched by similar situated properties in the vicinity over the
period mesne profits was being claimed. Upon, these observations,
the prayer for amendment of the plaint was rejected. In our view.
the amendment of the plaint sought for by the plaintiff/appellant
was necessary in deciding the real controversy between the parties.
Itis always open by way of an amendment to amalgamate the two
reliefs in one suit. That apart, at the time of allowing or refusing
to amend the plaint, it is not open for the Court to decide the
merits of the suit which can only be gone into and decided by it
at the time of decision of the suit. The plaintiff/appellant is
entitled to plead and prove the amount of rent and the equivalent
amount of benefit received out of the letting out of the property
to show the contractual rent of use and occupation charges. On
the basis of the lease agreement, it is clear that the mesne profit/
damages cannot be awarded less than the contractual rate of use
and occupation charges. Therefore, in the event of allowing the
amendment of the plaint in the aforesaid circumstances, the
nature of the suit shall not be changed. Therefore, in our view,
there was no reason as to why the prayer for amendment of the
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plaint should not be allowed. In our view also, the prayer for
amendment of the plaint was necessary in order to adjudicate
the real controversies between.. "the parties, i.e. with respect to the
quantum of the mesne profits/damages.

(emphasis supplied)

13.  Thus, taking note of the views of the Supreme Court in different cases
quoted hereinabove, I am of the opinion that the order passed by the trial Court
does not suffer from any patent irregularity and illegality. The amendment
application has rightly been allowed because the said amendment according to me
avoids multiplicity of litigation and was necessary for proper adjudication of the
dispute pending between the parties.

14.  Idonot find any substance in the submission made by the counsel for the
petitioner and the grounds raised in the petition have also no force. The order
dated 10.03.2021 (Annexure-P/1), therefore, does not call for any interference.
The petition being sans merit, is hereby dismissed.

Petition dismissed

I.L.R. 2024 M.P.61
Before Mr. Justice Sujoy Paul
WP No. 1300/2013 (Jabalpur) decided on 16 August, 2023

K.C.KANDWAL ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Police Regulations, M.P,, Regulation 64(2) — Termination/
Compulsory Retirement — Impact of Negligence — Held — Petitioner was
negligent and delayed the processing of 33 letters, however impact of such
delay not spelled out in charge-sheet — Respondents have also not established
any ill motive of petitioner — It was not made clear as to what was the adverse
impact or resultant damage if petitioner did not process the letters with quite
promptitude — Punishment is disproportionate and excessive in character —
Impugned orders set aside — Matter remitted back to authority to take decision
afresh on question of punishment — Petition allowed. (Paras 10,15 & 21)

@. gfera fafagam, a3, fafgw 64(2) — dar waifia /sifard
Harfagfcad — 89T &1 yyrq — afafaaiRa — A Su&mEr o 3R 39+ 33 Al
R SRS o) U faciq foan, gaft 59 fadq &1 y99 ARIvys 4 wWse T8
foar rar — yereffror 9 Al & fedl griery &1 W renfya ad fear — g8
e 21 fhar ram o {6 afe ard) 3 Sfad aourar 9 u3l iR sriare 981 a1 di
saBT A1 Yfdda yara a1 aRomdl &fd off — gvs &) yafa sFgurfas aen
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IJcafered 2 — nafua e Jured fhy T — AT YTfere ) @ ITRa @ g3
wR ¢ RR 4 fafiad fed o g ufad fRa fear ram — arfae doR |

B. Service Law — Punishment — Doctrine of Proportionality — Held
— Apex Court concluded that punishment imposed must be proportionate —
Whether it is a departmental misconduct or an offence in a criminal case, the
doctrine of proportionality is the anvil on which quantum of punishment
needs to be tested. (Para12)

@ #ar fAfer — wRa — srguifasar &1 Rigra — siffeiRa —
Tal=a =ararerd A fsaffa fear 2 fa afRifa wlRa smquifae g+ arfag —
918 frariia $eEaR g a1 f¥ssd YHIvT § SIS TuxTe, ATuriiaddr & fRigia
2l 98 B4 8 O R qvs & 4131 &1 91T fohar s anfav |

C. Service Law — Punishment — Contents of Charge-Sheet — Held —
Apex Court concluded that an employee cannot be punished for an act which
was not subject matter of the charge-sheet. (Para16)

T, war fafer — qve — svlyya @t sjadeg — ififeaiRa — waf=a
e | fFrafa fear 2 6 fef odas) o 59 @ & fag gfvsa 8
a1 I wdar I IRIYu= 31 faw 9%g 121 21|

Casesreferred:

(1979) 2 SCC 286, (1983) 2 SCC 442, (2010) 2 SCC 497, (2004) 4 SCC
560, (2008) 5 SCC 569, (2007) 4 SCC 566, (2008) 11 SCC 319, (2006) 3 SCC 736,
(2012) 4 SCC 407,(2010) 13 SCC 586, AIR 1957 SC 7, (2000) 3 SCC 450, (2005)
3SCC401,(2017)2 SCC 528.

K.C. Ghildiyal with Harish Chandra Singh, for the petitioner.
Lalit Joglekar, G.A. for the respondents/State.

ORDER

SUJOY PAUL, J.:- This petition filed under Article 226 of the Constitution
assails the punishment order of 'removal' dated 28/05/2012 (Annexure P/3) which
was modified by Appellate Authority as 'compulsory retirement' by order dated
23/06/2012 (Annexure P/4). The petitioner has also assailed the order dated
17/09/2012 (Annexure P/5) whereby his Mercy Appeal was dismissed.

Facts of the case :-

2. In short, the case of the petitioner is that by issuance of charge- sheet dated
04/01/2012, it was alleged that petitioner has violated Clause 64(2) of the
Madhya Pradesh Police Regulations and committed gross negligence in
keeping 33 departmental letters pending with him. The second charge against the
petitioner is that previously also two major punishments were inflicted on him and
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despite giving him warning, he has committed misconduct and made himself
unsuitable for employment.

Contention of petitioner: -

3. Shri Ghildiyal, learned Senior Advocate for the petitioner fairly submits
that petitioner is not challenging procedural part of Departmental Enquiry. By
taking this Court to enquiry report (Annexure P/2), it is submitted that although
petitioner unconditionally admitted the charges, while examined by the
Presenting Officer, he clarified his stand which shows that there were certain
personal and family related problems because of which delay in processing the
said letters had taken place.

4. The bone of contention of learned Senior Advocate is of two fold. Firstly,

it is urged that in view of judgment of Supreme Court reported in (1979) 2 SCC
286 (Union of India vs. J Ahmed), the allegations mentioned against the petitioner
do not specify as to what is the nature of loss which has been caused because of
alleged misconduct of the petitioner in not processing the above 33 letters in time.

In absence of any gross negligence which resulted into any loss or allegation of
acting with malice, the punishment order is extremely disproportionate which warrants
interference by this Court. Secondly, by placing reliance on (1983) 2 SCC 442
Bhagat Ram vs. State of Himachal Pradesh & others; (2010) 2 SCC 497 G.

Vallikumari vs. Andhra Education Society and others and (2004) 4 SCC 560 Shri
Bhagwan Lal Arya vs. Commissioner of Police, Delhi and others, it is argued that
since punishment is shockingly disproportionate, it may be interfered with. The

petitioner is also punished for something which was not even an allegation against
him in the charge-sheet. The appellate authority, no doubt, reduced the punishment
from 'removal' to 'compulsory retirement', since petitioner has not completed 20

years of service or 50 years of age, he was held to be ineligible to get pension etc.

by order dated 02/01/2013 (Annexure P/6). Thus, modified punishment is also of
no use to the petitioner worth the name. The reliance is placed on para 5.10 of the

writ petition, wherein it is pleaded that despite reducing the punishment to

'compulsory retirement', petitioner was deprived of pension and other benefits.

5. It is further contended that in the return, there is no denial of this pleading.
In view of aforesaid judgments, it is submitted that since punishment was
imposed way back on 28/05/2012 and now after almost 13 years, it will not be
proper to remit the matter back to the disciplinary authority for imposing
substituted punishment. In the event this Court comes to the conclusion that
punishment is harsh and excessive, this Court itself may modify the punishment.

Stand of Government :-

6. Sounding a contra note, learned counsel for the State submits that there is
no procedural impropriety in the departmental enquiry. The petitioner admitted
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the charges unconditionally. By taking this court to the appellate order dated
23.6.2012, learned Government Advocate pointed out that the petitioner was
appointed on 10.10.1994 and during his entire service, he received 22 minor and 5
major punishments. Previously, he was given last chance to improve himself.
After having failed to improve himself and in view of not processing 33 letters, the
punishment originally imposed including modified punishment cannot be said to
be disproportionate in nature. This Court has limited jurisdiction to interfere into
the punishment. Reliance is placed on Chairman & Managing Director, VSP &
others vs. Goparaju Sri Prabhakara Hari Babu, (2008) 5 SCC 569.

7. Learned counsel for the parties confined their arguments to the extent
indicated above.

8. I have heard the learned counsel for the parties at length and
perused the record.

FINDINGS :-

Misconduct and its impact :-

9. In J. Ahmed (supra) the Apex Court opined as under:-

AN 1§ Do It is, however, difficult to believe that lack of
efficiency or attainment of highest standards in discharge of
duty attached to public office would ipso facto constitute
misconduct. There may be negligence in performance of
duty and a lapse in performance of duty or error of
judgment in evaluating the developing situation may be
negligence in discharge of duty but would not constitute
misconduct unless the consequences directly attributable to
negligence would be such as to be irreparable or the
resultant damage would be so heavy that the degree of
culpability would be very high. An error can be indicative of
negligence and the degree of culpability may indicate the
grossness of the negligence. Carelessness can often be
productive of more harm than deliberate wickedness or
malevolence. Leaving aside the classic example of the sentry
who sleeps at his post and allows the enemy to slip through,
there are other more familiar instances of which a railway
cabinman signals in a train on the same track where there is a
stationery train causing head-on collision; a nurse giving
intravenous injection which ought to be given intramuscular
causing instantaneous death; a pilot overlooking an instrument
showing snag in engine and the aircraft crashes causing heavy
loss of life. Misplaced sympathy can be a great evil (see
Navinchandra Shakerchand Shah v. Manager, Ahmedabad
Coop. Department Stores Ltd. [(1978) 19 Guj LR 108, 120] ).
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But in any case, failure to attain the highest standard of
efficiency in performance of duty permitting an inference of
negligence would not constitute misconduct nor for the
purpose of Rule 3 of the Conduct Rules as would indicate
lack of devotion to duty."

(Emphasis Supplied)

10. If the charge sheet dated 4.1.2012 is examined in the light of principles
laid down in the case of J. Ahmed (supra), it will be clear like cloudless sky that the
respondents have nowhere mentioned about the impact of alleged negligence on
the part of the petitioner. I find substance in the argument of Shri Ghildiyal,
learned Senior Counsel that the respondents could not establish any ill motive on
the part of the petitioner. In other words, it was not made clear as to what was the
adverse impact or resultant damage if the petitioner did not process the letters with
quite promptitude. The ratio decidendi of J. Ahmed (supra) is followed by
Supreme Court in (2007) 4 SCC 566 Ispector Prem Chand Vs. Govt. of NCT of
Delhi; (2008) 11 SCC 319 LIC Vs. R. Suresh; (2006) 3 SCC 736 Punjab State
Civil Supplies Corpn. Ltd. Vs. Sikandar Singh, (2012) 4 SCC 407 Ravi Yashwant
Bhoirvs. Collector and (2010) 13 SCC 586 (Mehar Singh Saini, Inre,)

Proportionality of punishment :-

I1. In the above backdrop, it is to be seen whether the punishment imposed on
the petitioner is disproportionate. The imposition of adequate punishment commensurate
to misconduct is essential and became cause of concern for our society from time
immemorial.

12.  The Apex Court in catena of judgments has held that the punishment
imposed must be proportionate. Whether it is a departmental misconduct or an
offence in a criminal case, the doctrine of proportionality is the anvil on which
quantum of punishment needs to be tested.

13.  The doctrine of proportionality is not new to India. The first separate rock
edict of King Ashoka at Dholi shows that Ashoka expressed his anxiety that no
undeserved and harsh punishment should be inflicted.

14.  The eloquent saying from Dharma Kosha is worth reading :-

JAYRTETHY 9 TUS qUsSY QT |
ARIGUSYURIS §Alq
fedramaRTs 71 Heafaq aia |

(Let the king inflict punishments upon the guilty (i)
corresponding to the nature (gravity) of the offence, (ii)
according to justice and (iii) not pardon anyone who has
committed the offence for the second time).
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Quantification of punishment in proportionate to the evil was a sign of
mature legal system. In our old scriptures, the said wisdom is expressed in
following words :-

JUSHT IINTHUAT YHUTTHRYT GUSH |

[Punishment shall be in proportion to the offence cited in
Kanthirao, Bharatiya Nyayapaddhati (Kannada) Indian Legal
System (Mysore: Institute of Kannada Studies, University of
Mysore, 1985)].

15. In the instant case, as noticed above, it is clear that the petitioner was
negligent and delayed the processing of 33 letters. However, the impact of such
delay is not spelled out in the charge-sheet. It is noteworthy that in the charge-
sheet itself, it is mentioned that the petitioner on 19.9.2011 and 21.9.2011 entered
the letters in the Inward Register but distributed the letters only on 21.9.2011 and
22.9.2011.

Thus, as per prosecution's own case, the letters were indeed distributed but
distributed with little delay. In absence of showing the adverse impact thereof, in
the opinion of this Court, the punishment is clearly disproportionate and excessive
in character.

Not an allegation :-

16. The punishment order further shows that it is alleged that previously the
petitioner did not mention Rs.658/- in the Stamp Register. A conjoint reading of
punishment order and charge sheet shows that this was not a charge framed
against the petitioner in the charge sheet. In view of law laid down in AIR 1957 SC
7 (Laxmi Devi Sugar Mills Ltd. v. Nand Kishore Singh) an employee cannot be
punished for an act which was not subject matter of the charge sheet.

17.  The disproportionate severity of punishment pricks the conscience of the
court. Pertinently, the appellate authority himself found the punishment as
inadequate and on a higher side. For this reason, he modified/reduced the
punishment from 'removal' to 'compulsory retirement'. However, as canvassed by
petitioner, the said modified punishment of 'compulsory retirement' did not help
him in terms of grant of pension and other dues. The punishment of 'compulsory
retirement' is also disproportionate to the alleged misconduct.

18. In the case of Goparaju Shri Prabhakar Hari Babu (supra) cited by
learned Govt. Advocate, it was made clear that superior Courts in some cases may
invoke doctrine of proportionality. If decision of an employer is found to be within
the legal parameters, the jurisdiction would ordinarily not be invoked when
misconduct stands proved. In the opinion of this Court, the basic principle running
through catena of judgments that punishment order can be interfered with if it is
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shockingly disproportionate, is still good law. In U.P. SRTC v. Mahesh Kumar
Mishra, (2000) 3 SCC450 it was ruled that :-

8.This will show that not only this Court but also the High Court
can interfere with the punishment inflicted upon the delinquent
employee if, that penalty, shocks the conscience of the Court.
The law, therefore, is not, as contended by the learned counsel
for the appellants, that the High Court can, in no circumstance,
interfere with the quantum of punishment imposed upon a
delinquent employee after disciplinary proceedings.

9. Another three-Judge Bench of this Court in Colour-Chem
Ltd. v. A.L. Alaspurkar [(1998) 3 SCC 192 : 1998 SCC (L&S)
771] has also laid down the same proposition and held that if the
punishment imposed is shockingly disproportionate to the
charges held proved against the employee, it will be open to the
court to interfere.

(Emphasis Supplied)

This principle was reiterated by the Apex Courtin (2005) 3 SCC 401 (M.P.
Electricity Board Vs. Jagdish Chandra Sharma).

Substitution of penalty :

19. The ancillary question is whether this Court itself should modify the
punishment or relegate the matter back to the disciplinary authority.

20. Shri Ghildiyal, learned Senior Counsel although cited the judgments of
Supreme court wherein while holding that punishment as excessive, the Supreme
Court itself substituted the punishment. A careful reading of the said judgments in
the factual backdrop of the case shows that Supreme Court in order to do complete
justice between the parties exercised its power under Article 142 of the
Constitution. The question whether this court should substitute the punishment
while interfering with the punishment is no more res integra. The Apex Court
after taking stock of'its previous judgments in (2017) 2 SCC 528 (Chief Executive
Officer, Krishna District Cooperative Central Bank Ltd vs K. Hanumantha Rao)
opined as under :-

""7.3 The impugned order is also faulted for the reason that it is
not the function of the High Court to impose a particular
punishment even in those cases where it was found that penalty
awarded by the employer is shockingly disproportionate. In
such a case, the matter could, at the best, be remanded to the
disciplinary authority for imposition of lesser punishment
leaving it to such authority to consider as to which lesser penalty
needs to be inflicted upon the delinquent employee. No doubt,
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the administrative authority has to exercise its powers
reasonably. However, the doctrine that powers must be
exercised reasonably has to be reconciled with the doctrine that
the Court must not usurp the discretion of the public authority.
The Court must strive to apply an objective standard which
leaves to the deciding authority the full range of choice. In
Lucknow Kshetriya Gramin Bank v. Rajendra Singh [Lucknow
Kshetriya Gramin Bankv. Rajendra Singh, (2013) 12 SCC 372
(2013) 3 SCC (L&S) 159], this principle is formulated in the
following manner: (SCC pp. 380-81, paras 13-14)

" 13. Indubitably, the well-ingrained principle of law is that it is
the disciplinary authority, or the appellate authority in appeal,
which is to decide the nature of punishment to be given to a
delinquent employee keeping in view the seriousness of the

misconduct committed by such an employee. Courts cannot

assume and usurp the function of the disciplinary authority. In
Apparel Export Promotion Council v. A.K. Chopra [Apparel

Export Promotion Council v. A.K. Chopra, (1999) 1 SCC 759 :
1999 SCC (L&S) 405] this principle was explained in the
following manner: (SCCp. 773, para 22)

‘22....The High Court in our opinion fell in error in interfering
[Apparel Export Promotion Council v. A.K. Chopra, 1997 SCC
OnLine Del 973 : (1997) 77 FLR 918] with the punishment,
which could be lawfully imposed by the departmental
authorities on the respondent for his proven misconduct. ... The
High Court should not have substituted its own discretion for
that of the authority. What punishment was required to be
imposed, in the facts and circumstances of the case, was a matter
which fell exclusively within the jurisdiction of the competent
authority and did not warrant any interference by the High
Court. The entire approach of the High Court has been faulty.
The impugned order of the High Court cannot be sustained on
this ground alone.'

14. Yet again, in State of Meghalaya v. Mecken Singh N. Marak
[State of Meghalaya v. Mecken Singh N. Marak, (2008) 7 SCC
580:(2008) 2 SCC (L&S)431], this Court reiterated the law by
stating: (SCC pp. 584-85, paras 14 and 17)

'14. In the matter of imposition of sentence, the scope of
interference is very limited and restricted to exceptional cases.
The jurisdiction of the High Court, to interfere with the quantum
of punishment is limited and cannot be exercised without
sufficient reasons. The High Court, although has jurisdiction in
appropriate case, to consider the question in regard to the
quantum of punishment, but it has a limited role to play. It is now
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well settled that the High Courts, in exercise of powers under
Article 226, do not interfere with the quantum of punishment
unless there exist sufficient reasons therefor. The punishment
imposed by the disciplinary authority or the appellate authority
unless shocking to the conscience of the court, cannot be
subjected to judicial review. In the impugned order of the High
Court no reasons whatsoever have been indicated as to why the
punishment was considered disproportionate. Failure to give
reasons amounts to denial of justice. The mere statement that it
is disproportionate would not suffice.

17. Even in cases where the punishment imposed by the

disciplinary authority is found to be shocking to the conscience

of'the court, normally the disciplinary authority or the appellate
authority should be directed to reconsider the question of

imposition of penalty. The High Court in this case, has not only
interfered with the punishment imposed by the disciplinary
authority in a routine manner but overstepped its jurisdiction by
directing the appellate authority to impose any other punishment
short of removal. By fettering the discretion of the appellate
authority to impose appropriate punishment for serious
misconducts committed by the respondent, the High Court
totally misdirected itself while exercising jurisdiction under
Article 226. Judged in this background, the conclusion of the
Division Bench of the High Court cannot be regarded as proper
at all. The High Court has interfered with the punishment
imposed by the competent authority in a casual manner and,
therefore, the appeal will have to be accepted."

(Emphasis Supplied)

It was poignantly held that ordinarily this court should not substitute the
punishment as imposition of penalty is basically in the province of the
disciplinary authority.

21. Since the respondents used a sledge hammer to kill a fly, the punishment
order dated 28.05.2012 and appellate order dated 23.06.2012 and order dated
17.9.2012 (Annexure P/5) are set aside. The matter is remitted back to the
disciplinary authority to take afresh decision on the question of punishment. The
disciplinary authority shall take a fresh decision within 60 days from the date of
communication of this order by taking into account the findings of this order.

22. The petition is allowed to the extent indicated above.

Petition allowed
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Before Mr. Justice Anand Pathak
WP No. 7788/2011 (Gwalior) decided on 8 September, 2023

ROOP SINGH BHADORIYA ...Petitioner
Vs.

M.P. MADHYA KSHETRA VIDYUT

VITARAN CO. LTD. & ors. ...Respondents

A. Civil Services (Classification, Control and Appeal) Rules, M.P.,
1966, Rule 10 & 16 — Minor Penalty — Departmental Enquiry — Requirement —
Held —Itis discretion of authority in the given fact situation whether in a case
of minor penalty when employee denies the charges, then departmental
enquiry is required or not — Holding of departmental enquiry is not automatic
and itis not required to be conducted in every case of minor penalty — However
the said discretion is to be exercised reasonably and objectively and it should
not be guided by arbitrariness. (Para18)

@. Rifaer dar (@ffevor, faaFor siiv srdter) s, 7.3, 1966, a7
10 7 16 — g IMRT — AU ST — 3rdar — sififEiRa — A T a2 a1
gRReIf H I8 yIiteR) &1 fAdaeR 2 6 w1 og TlRa & ve a1 H o9
HHATY IRl A SHR BT =, a9 faariia siig raféra @ srerar 981 — faurfia
ST HIAT AT T81 © a1 oY AT D YA D YHROT H SHBT GATeld HIAT
Jufera 981 2 — BTaife Sf¥a faasfer o1 yai Yfaayea ik e wu d
far ST =Ty vd 39 99wHuA gt 9t lRfa [ fear s arfev |

B. Civil Services (Classification, Control and Appeal) Rules, M. P,
1966, Rule 10 & 16 — Minor Penalty — Departmental Enquiry — Held — When
petitioner replied to the show cause notice, his contention was considered by
the authority and thereafter minor penalty was inflicted — No injury caused
to petitioner while non-holding the departmental inquiry — Petitioner was
rightly punished for his misconduct— Petition dismissed. (Paras14,19 &21)

. Rifaer dar (@ffevor, faFor siv srditer) [Aa9, 7.3, 1966, (a9
10 9 16 — o7g on¥d — AurF ora — AR EiRa — 919 Ard 9 SR gars
difed &1 w99 fear, @ S de R UTftrer) g1 faar fear ™ar o vd
qcaeaTd o, TR IARRIAG 31 18 off — fawriia siig 7 $31 & IR I &t
313 afa »1Ra 1 g3 — AT I WD daR & fory Sfaa wu 4 <fosa fean
T — TfaeT WIR |

Casesreferred:

(2001) 9 SCC 180, WP No. 3021/2014 order passed on 09.01.2015 (DB),
MP No. 1798/2017 order passed on 02.01.2018, WA No. 369/2017 order passed
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on 28.11.2017, WA No. 1673/2018 order passed on 30.01.2019, WA No.
761/2020 order passed on 08.09.2020 (DB), 2004 (2) MPJR 252, (2001) 1 SCC
165.

D.P. Singh, for the petitioner.

Vivek Jain, for the respondents.

ORDER
ANAND PATHAK, J.:- With consent heard finally.

2. The present petition is preferred under Article 226/227 of the Constitution
taking exception to the order dated 21.04.2011 (Annexure P-1) passed by General
Manager (O&M) Gwalior Circle whereby petitioner who was working as Junior
Engineer was inflicted with punishment of stoppage of one annual increment
without cumulative effect.

3. Precisely stated facts of the case are that petitioner at the relevant point of
time was posted at rural area and divisional office Datia. Petitioner made less
recovery of electricity dues from the consumers in comparison to previous year
i.e. 2009-2010 and did not achieve the target of recovery in 2010-2011 resulting
into loss to the company. Therefore, a show cause notice was served on
10.06.2010 which was received by the petitioner on 23.06.2010. Same was
replied on 02.07.2010 wherein petitioner categorically mentioned the fact that he
has not right to write the Confidential Report (C.R.) of employees working under
him therefore, they did not make any cooperation in the field regarding recovery
as well as with respect to installation of transformer therefore, less recovery was
made. He pleaded innocence.

4. After receiving the reply respondent did not conduct the departmental
enquiry and passed the impugned order dated 21.04.2011 whereby petitioner has
been inflicted with minor penalty of stoppage of increment for one year without
cumulative effect. Therefore, petitioner is before this Court.

5. It is the submission of counsel for the petitioner that when show cause
notice was issued by the respondents purportedly under Rule 16 of The M.P. Civil
Services (Classification, Control and Appeal) Rules, 1966 and respondent denied
the charges by filing reply then it was imperative for the respondents to hold
departmental inquiry. He relied upon the Judgment of Apex Court in the case of
O.K.Bharadwaj Vs. Union of India and Ors. (2001) 9 SCC 180 in support of
submission. According to him, once the charges are factual and if they are denied
by the delinquent employee, full-fledged departmental inquiry is required to be
conducted.

6. It is further submitted that in series of judgments including the judgment
of Division Bench of this Court in the case of Bholeram Soni Vs. Union of India
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and Ors. vide order dated 09.01.2015 passed in W.P.N0.3021/2014 while relying
upon the judgment of O.K.Bharadwaj (supra), Division Bench allowed the
petition and quashed the order of punishment. He further relied upon the order
dated 02.01.2018 passed in M.P.No.1798/2017, (Union of India and Ors. Vs. Ajay
Agrawal), order dated 28.11.2017 passed in W.A.No0.369/2017 (Dr. Arun Dubey
Vs. State of M.P. and Ors.) and order dated 30.01.2019 passed in W.A.No.1673/2018
(Roop Singh Bhadoriya Vs. Madhya Pradesh Madhya Kshetra Vidyut Vitran
Company) and submit that petitioner was earlier inflicted with same punishment
but on the ground of ratio of O.K.Bharadwaj (supra) impugned order of penalty
was set-aside.

7. Learned counsel for the respondents opposed the prayer and placed the
order dated 08.09.2020 passed by Division Bench of this Court in bunch of writ
petitions W.A.761/2020 (Ratan Singh Silawat Vs. The State of M.P. & Ors. is the
lead case) and submit that the case of O.K.Bharadwaj (supra) deals in respect of
Major Penalty and since the present case is of Minor Penalty therefore, ratio of
O.K.Bharadwaj (supra) would not apply here. Looking to the nature of
allegations in show cause notice and the reply where petitioner raised the stand
that he is not competent to write the ACR of subordinate employees, but said
aspect has been specifically dealt with and denied in the impugned order because
previous year he wrote the ACR of those employees. Thus, the defence as raised
by the petitioner was suitably and reasonably met by the respondents. Therefore,
no case is made out for interference. He also relied upon the judgment of Division
Bench of this Court in the case of Union of India and Anr. Vs. C.P. Singh, 2004 (2)
MPJR 252 to submit that it is the discretion of authority to hold inquiry or notin a
given fact situation like the present case. He prayed for dismissal of petition.

8. Heard the counsel for the parties at length and perused the documents
appended thereto.
9. This is the case where petitioner is taking exception to the impugned order

ofinfliction of Minor Penalty under Rule 10 of Rule, 1966.

10.  The question arises in the present set of facts is whether after show cause
notice being received by the petitioner and he denied the charges, then whether in
the given set of facts, departmental inquiry was required to be conducted or not.

11.  Here, petitioner was show caused vide notice dated 10.06.2010
(Annexure R/1) for alleged misconduct committed by him. For the month of May,
2010, his distribution center was given target of Rs.30 lakhs for recovery of
revenue but he recovered only 4.09 lakhs which was only 13.43% of the total
target, therefore, it was alleged that he did not take any sincere efforts for recovery
and therefore, found guilty of negligence/casualness.
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12.  After show cause notice being received, petitioner raised the defence vide
reply dated 05.07.2010 (Annexure P/3) that he has no authority over the field
employees like helper, lineman etc. because he does not have the right to write
their ACRs. Since he does not write his ACR, therefore, they do not follow the
instructions of petitioner, therefore, recovery was much short of target. That was
the specific defence undertaken by the petitioner.

13.  Incidentally, said contention was dealt with by the respondent by
mentioning the fact that last year, in 2009-10 petitioner wrote the ACRs of those
helpers, linemen and therefore, he had sufficient supervision and authority over
the employees working under him. Therefore, he was required to garner/motivate
them to perform better but petitioner faltered. Therefore, show cause notice was
given.

14.  When defence raised by the petitioner was sufficiently met by the
disciplinary authority and addressed the issue raised by him in a logical and
reasonable manner, then scope of interference constricts.

15.  Petitioner has raised the import of Rule 16 of the Rule 1966 which is
reproduced for convenience and ready reference:-

16. Procedure for imposing minor penalties. -

(1) Subject to the provisions of sub-rule (3) of Rule 15, no order
imposing on a Government servant any of the penalties specified
inclauses (i) to (iv) of Rule 10 and Rule 11 shall be made except after-

(a) informing the Government servant in writing of
the proposal to take action against him and of the
imputations of misconduct or misbehavior on which it
is proposed to be taken, and giving him a reasonable
opportunity of making such representation as he may
wish to make against the proposal;

(b) holding an inquiry in the manner laid down in sub-
rules (3) to (23) of Rule 14, in every case in which the
disciplinary authority is of the opinion that such inquiry
isnecessary;

(c) taking the representation, if any, submitted by the
Government servant under clause (a) and the record of
inquiry, if any, held under clause (b) into consideration;

(d) recording a finding on each imputation of misconduct
or misbehavior; and

(e) consulting the commission where such consultation
isnecessary.
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(1-a) Notwithstanding anything contained in clause (b) of sub-rule
(1), if in a case it is proposed after considering the representation,
if any, made by the Government Servant under clause (a) of that
sub-rule to withhold increments of pay of Stagnation Allowance
and such withholding or increments of pay or Stagnation
Allowance is likely to effect adversely the amount of pension
payable to the Government Servant or to withhold increments
of pay or Stagnation allowance for a period exceeding three
years of to withhold increments of pay or Stagnation allowance
with cumulative effect for any period, an inquiry shall be held in
the manner laid down in sub-rules (3) to (23) of Rule 14, before
making any order imposing on the Government servant any
such penalty.]

(2) The record of the proceedings in such cases shall include-

(i) a copy of the intimation to the Government servant
ofthe proposal to take action against him;

(i1) acopy of the statement of imputation of misconduct
or misbehavior delivered to him;

(ii1) his representation, if any;
(iv) the evidence produced during the inquiry;
(v) the advice of the commission, if /any;

(vi) the findings on each imputation of misconduct or
misbehavior; and

(vii) the orders on the case together with the reasons
therefor.

Perusal of rule 16 indicates that disciplinary authority has sufficient
discretion as provided in Rule 16 (1) (b) of Rules, 1966 where the subjective
satisfaction of disciplinary authority is paramount. That aspect has been clarified
by the Apex Court in a subsequent to judgment in the case of O.K. Bharadwaj
(supra), in the case of Food Corporation of India, Hyderabad and Ors. Vs. A.
Prahalada Rao, (2001) 1 SCC 165. Incidentally, the said judgment pronounced in
Food Corporation of India (Supra) is dated 01.11.2000 whereas O.K. Bhardwaj
(Supra) was delivered on 04.10.1996 much prior to the judgment of Food
Corporation of India. In the judgment of FCI (supra), it has been held as under:-

"5. In our view, on the basis of the allegation that Food
Corporation of India is misusing its power of imposing minor
penalties, the Regulation cannot be interpreted contrary to its
language. Regulation 60(1)(b) mandates the disciplinary
authority to form its opinion whether it is necessary to hold
enquiry in a particular case or not. But that would not mean
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that in all cases where employee disputes his liability, a full-
fledged enquiry should be held. Otherwise, the entire
purpose of incorporating summary procedure for imposing
minor penalties would be frustrated. If the discretion given
under Regulation 60(1)(b) is misused or is exercised in arbitrary
manner, it is open to the employee to challenge the same before
the appropriate forum. It is for the disciplinary authority to
decide whether regular departmental enquiry as contemplated
under Regulation 58 for imposing major penalty should be
followed or not. This discretion cannot be curtailed by
interpretation which is contrary to the language used. Further,
Regulation 60(2) itself provides that in a case if it is proposed to
withhold increments of pay and such withholding of increments
is likely to affect adversely the amount of retirement benefits
payable to employee and in such other cases as mentioned
therein, the disciplinary authority shall hold enquiry in the
manner laid down in Regulation 58 before making any order
imposing any such penalty. Hence, it is apparent that High
Court erroneously interpreted the regulation by holding
that once the employee denies the charge, it is incumbent
upon the authority to conduct enquiry contemplated for
imposing major penalty. It also erred in holding that where
employee denies that loss is caused to the Corporation either by
his negligence or breach of order, such enquiry should be held.
It is settled law that Courts power of judicial review in such
cases is limited and Court can interfere where the authority held
the enquiry proceedings in a manner inconsistent with the rules
of natural justice or in violation of statutory rules prescribing the
mode of enquiry and imposing punishment or where the
conclusion or finding reached by the disciplinary authority is
based on no evidence or is such that no reasonable person would
have ever reached. As per the Regulation, holding of regular
departmental enquiry is a discretionary power of the
disciplinary authority which is to be exercised by considering
the facts of each case and if it is misused or used arbitrarily, it
would be subject to judicial review."

16.  Therefore, it appears that Apex Court has stressed over the discretion of
disciplinary authority as contemplated in Rule 16 of the Rules, 1966 and that
discretion cannot be curtailed in any manner. The judgment of Division Bench of
this Court in the case of C.P. Singh (Supra) reconciled the position before the
decision in FCI (supra) and decision thereafter.

(vi) Position before decision in FCI: Where the charges are
factual and the charges are denied by the employee or when the
employee requests for an inquiry or an opportunity to put forth
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the case, the discretion of the Disciplinary Authority is virtually
taken away and it is imperative to hold a regular inquiry.

Position after decision in FCI: Where the Rules give a
discretion to the Disciplinary Authority to either hold a
summary enquiry or regular enquiry, it is not possible to say that
the Disciplinary Authority should direct only a regular enquiry,
when an employee denies the charge or requests for an inquiry.
Evenin such cases, the Disciplinary Authority has the discretion
to decide, for reasons to be recorded, whether a regular enquiry
should be held or not. If he decides not to hold a regular enquiry
and proceeds to decide the matter summarly the employee can
always challenge the minor punishment imposed on the ground
that the decision not to hold a inquiry was an arbitrary decision.
In that event, the Court or Tribunal will in exerciser of power of
judicial review, examine whether the decision of the
Disciplinary Authority not to hold an enquiry was arbitrary. If
the Court/Tribunal holds that the decision was arbitrary then
such decision not to hold an enquiry and the consequential
imposition of punishment will be quashed. If the Court/Tribunal
holds that the decision was not arbitrary, then the imposition of
minor penalty will stand.

It is also possible to read the decisions in Bharadwaj and
FCI harmoniously, if Bharadwaj is read as stating a general
principle, without reference to any specific rules, that it is
incumbent upon the Disciplinary Authority to hold a regular
enquiry, even for imposing a minor penalty, if the charge is
factual and the charge is denied by the employee. On the other
hand, the decision in FCI holding that the Disciplinary
Authority has the discretion to dispense with a regular enquiry,
even where the charge is factual and the employee denies the
charge, is with reference to the specific provisions of a Rule
vesting such discretion.

There is yet another aspect which requires to be noticed.
Where the penalty to be imposed though termed as minor, is
likely to materially affect the employee either financially or
career-wise then it is not possible to dispense with a regular
enquiry. In fact, this is evident from sub-rule (2) of Rule-11
which says that where the penalty to be imposed, though termed
as minor penalty, involves withholding of increments which is
likely to affect adversely the amount of pension or special
contribution to provident fund, or withholding of increments of
pay for a period exceeding three years or withholding of
increments of pay for a period exceeding three years or
withholding of increments of pay with cumulative effect, then
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an enquiry as contemplated under Rule-9 (6) to (25) is a must.
Thus, categorization of penalties into 'major' and 'minor’
penalties, by itself may not really be determinative of the
question whether a regular enquiry is required or not.

17.  Division Bench of this Court in the case of Ratan Singh Silawat (supra) has
held in similar lines as held in the case of C.P. Singh (supra). Learned Division
Bench after considering all judgments in instant realm concluded that it is the
discretion of departmental authority in such cases where Minor Punishment is
intended to be inflicted whether to hold departmental inquiry or not. It differs
from case to case, therefore, it is not automatic. Otherwise provision of summary
procedure would lose its meaning.

18.  Therefore, it is a discretion of the authority in the given fact situation
whether in a case of minor penalty when employee denies the charges, then
departmental inquiry is required to be held or not. Holding of departmental
inquiry is not automatic and not in every case of minor penalty departmental
inquiry is required to be conducted as per the Rule 16 of the Rules, 1966, as per the
mandate of Apex Court in the case of F'CI (supra) and later on interpreted by the
Division Bench of this Court in the matter of C.P. Singh (supra). However, said
discretion is to be exercised reasonably and objectively and it should not be
guided by the arbitrariness.

19.  In the present case, petitioner was inflicted with minor punishment of
stoppage of annual increment for one year without cumulative effect, therefore,
petitioner could have received the benefit of grant of increment after period of one
year is over and therefore, no adversity would have caused in pensionary matter
also. Besides that, when petitioner replied the show cause notice, then his
contention was considered by the authority and thereafter, passed the impugned
order.

20.  Petitioner raised the point of lack of teeth for supervision but it was
specifically mentioned that in previous year 2009-10, petitioner wrote the ACR of
his subordinates therefore, all this supporting staff is assumed to be under the
supervision of petitioner. Therefore, this contention, even if departmental inquiry
would have been held then would have surfaced in same fashion and it is not the
case where departmental inquiry would have given some new dimensions to the
case of petitioner.

21.  Resultantly, in the considered opinion of this Court, no injury has been
caused to the petitioner while not holding the departmental inquiry. Petitioner was
rightly punished for the misconduct committed by him.

22.  Petition being bereft of merit is hereby dismissed.

Petition dismissed
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Before Mr. Justice Vivek Agarwal
WP No. 4903/2021 (Jabalpur) decided on 5 October, 2023

A ANDAREALESTATEPVT.LTD. ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Municipal Corporation Act, M.P. (23 of 1956), Section 3084 —
Violation of Sanctioned Map — Compounding — Held — No material on record
to permit petitioner to convert one of the floors meant for parking for any
other use — Compounding is not to be done when violations are deliberate,
designed, reckless or motivated — Such violation of sanctioned map is neither
compoundable nor there is any provision for such deliberate act — Such
deliberate illegalities cannot be regularized by Court shaking the faith of
citizens in the machinery of town planning and administration of municipal
laws — Petition dismissed. (Paras 13,14,16 & 17)

@. TIRYIferd 1979 IS99, 7.4, (1956 &T 23), IRT 3084 — Ho[¥
grfaa &1 Sool 87 — 1897 — Af™fAeilRa — ar=h & urfeT @ fow 9918 719
#forel § @ e @l fed o= Sy @ fag uRafida &3 @ srgsm 33 o)
Afelm W &I Il T8 & — 99 Sedwd SHg3aY, URefeua, 3
Ha—faaR sierEr URa g, 91 w9 a8l far s af?y — figa aFfas a1
T Seciod | dl TE € AR A 8 U TrFgHa} (64 T g » fag @I
IUdY 2 — Ul SR B T3 Adedisil sl AT gR1 Fafia @) fearn
ST godl 8, forad TR IISET © o U9 RUiforer At & gemas 4
ARTR®T BT fazara ST S — AifaeT @ik |

B. Bhumi Vikas Rules, M.P., 2012, Rule 23 & 25 — Applicability —
Held — Rule 23 deals with duration of sanction under which sanction once
accorded shall remain valid upto 3 years — It has nothing to do with building
permission. (Para15)

o Y4 Qe [EE 99, 2012, [T 23 @ 25 — ggiegar —
afrfreERa — s 23 Ao @1 safe @ Wdfea @ foras siavd va aR 91 1%
Ao 3 a9 a& faftrmr= @M — saet i e 4 1 A A 2|

Cases referred:
(2015) 8 SCC 519, (2006) 7 SCC 597, (2013) 5 SCC 336, (2013) 5 SCC

357.

Sanjay Agrawal with Neerja Agrawal, for the petitioner.
Subodh Kathar, G.A. for the respondent No. 1.



L.L.R. 2024 M.P. A and A Real Estate Pvt. Ltd. Vs. State of M.P. 79
Sanjay K. Agrawal and Sarthak Nema, for the respondent Nos. 2 to 4.

ORDER

VIVEK AGARWAL, J.:- This writ petition is filed by a Builder/petitioner
seeking directions that impugned notices dated 16.02.2021 be quashed and High
Court be pleased to set-aside the rejection of the application of the petitioner for
renewal of the building permission dated 22.02.2021 and direct the respondents to
renew/restore the building permission of the petitioner in accordance of Rule 23
and/or Rule 25 of the Bhumi Vikas Rules, 2012. It is also prayed that respondent
No.3 be directed to take prompt decision in regard to petitioner's request for
renewal of building permission contained in Annexure P-5 and respondent
authorities be directed to decide petitioner's representations dated 24.12.2019,
12.08.2020, 17.09.2020 and 10.11.2020.

2. Shri Sanjay Agrawal, learned Senior Advocate for the petitioner
submits that the show-cause notice dated 16.02.2021 has failed to take into
consideration the fact that though there may be minor changes in the sanction plan
but they are in conformity with the provisions contained in Section 308 A of the
Madhya Pradesh Municipal Corporation Act, 1956. It is submitted that
permission was given to construct 07" Floor where a Pent House has been erected
as is evident from Annexure P-17, which is a note-sheet written by the officials of
the Municipal Corporation, Bhopal.

3. Shri Sanjay Agrawal placing reliance on the pleadings in the rejoinder
in para 14 & 15 submits that construction is within the limits of the FAR and
though it is admitted that one Floor meant for parking is not constructed yet the
space for parking is sufficient in as much as against parking requirement for 69
cars, petitioner has created parking space for 106 cars i.e. 53 cars on each
floor. It is also submitted that on 03.02.2022 by paying the compounding fee of
Rs.2,00,000/- revised map has been given to the Municpal Corporation and they
are duty bound to examine the same and take action on it.

4. Shri Sanjay K. Agrawal with Shri Sarthak Nema in their turn submits
that the issue is that what was the sanction and whether deviation of the sanction
plan is permissible or not. It is submitted that in place of sanctioned three floors for
parking, petitioner has admitted constructed only two floors. In place of 06 floors
sanctioned for construction of residential accommodation petitioner has erected
07" floor which is in violation of the building permission contained in Annexure
P-21.

5. Reliance is placed on the Judgment of Hon'ble Supreme Court in the
case of Dharampal Satyapal Ltd. Vs. Dy. Commissioner of Central Excise,
Guahati & Ors. (2015)8 SCC 519 and placing reliance on para 38 & 39 it is
submitted that once the proposed revised map is beyond the scope of Section
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308A and no compounding is permissible, then insistence of Shri Sanjay Agrawal,
learned Senior Advocate to get his representation for compounding decided is a
useless formality. It is submitted that in para 39 of the aforesaid judgment Hon'ble
the Supreme Court has held as under:

““

We have highlighted the jurisprudential basis of
adhering to the principles of natural justice which are
grounded on the doctrine of procedural fairness, accuracy
of outcome leading to general social goals, etc.
Nevertheless, there may be situations wherein for some
reason - perhaps because the evidence against the
individual is thought to be utterly compelling - it is felt that
a fair hearing " would make no difference" - meaning that
a hearing would not change the ultimate conclusion
reached by the decisionmaker - then no legal duty to
supply a hearing arises. Such an approach was endorsed
by Lord Wilberforce in Malloch v. Aberdeen Corporation
[(1971)2ANlE.R. 1278 (HL)], “

breach of procedure...cannot give (rise to) a remedy in the

courts, unless behind it there is something of substance
which has been lost by the failure. The court does not act in
vain".

6. Thus, it is submitted that petitioner's insistence to decide compounding
application will be an exercise in futility and will not yield anything especially
when specific stand is taken in the return that compounding of the acts of the
petitioner is not permissible.

7. Reliance is placed on the judgment of Supreme Court in the case of
Royal Paradise Hotel (P) Ltd. Vs. State of Haryana & Ors. (2006) 7 SCC 597 wherein
relying on para 8 & 9, it is submitted that "No authority administering municipal
laws and other laws like the Act involved here, can encourage such violations.
Even otherwise, compounding is not to be done when the violations are
deliberate, designed, reckless or motivated. Marginal or insignificant accidental
violations unconsciously made after trying to comply with all the requirements of
the law can alone qualify for regularization which is not the rule, but a rare
exception. The authorities and the High Court were hence right in refusing the
request of the appellant."”

8. Similarly reliance is placed on the judgment of Supreme Court in the
case of Deepak Kumar Mukherjee Vs. Kolkata Municipal Corporation (2013)5 SCC
336 wherein placing reliance on para 8, 9, 20, 21, 22, 26 & 27 it is pointed out that
once an illegality has been committed then it is necessary that such illegal
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structure being in violation of the Municipal Laws will vitiate of concept of
planned development and such illegal and unauthorized construction needs to be
removed as the concept of fundamental or constitutional right is not restricted to
Jhuggi Jhopris belonging to the poor and disadvantaged section of the society but
is also applicable to the economically effluent people.

0. In the case of Deepak Kumar Mukherjee (Supra) Hon'ble the Supreme
Court has noted that "that a person, who erects any structure or executes any work
is not entitled to deviate from the sanctioned plan. Rule 25(2) which contains a
non-obstante clause and provides for sanction of revised plan to be submitted by
the person engaged in erection of building or execution of work lays down that if
during erection or execution of work, any internal alterations or external additions
which do not violate the provisions of the Act or the Rules is made, the Municipal
Commissioner can, on an application made in that behalf sanction the revise
plan.”

10.  Inthe present case, facts are different. It is now admitted though indirectly
and tacitly by the counsel for the petitioner that in place of three parking floors
only two parking floors have been constructed. Reading from the communication
contained in Annexure P-17, though it is sought to be emphasized that
subsequently Pent House was sanctioned on the 07" Floor but the language of
Annexure P-17, indicates otherwise.

I1. For the convenience of all, relevant portion of Annexure P-17, is quoted
hereunder:

“HUIT UH B IMAADHT BRI BT B DN | Sl 49H T Tre U Rael e urefl.
HATST TehRoT . 246 f1d 17.05.2016 H 1,/3 Ue 8199 QU S |l SfTda Uwd
fepam T2 8 | 31w Sriarel Ud sraemed U |

v/TH
e/~

3MIGH GRT TR ATdG BT ATAIDB 81 [ dad gRT e fbar & &
gt § SHB gRT Ue 8199 1 /3 URATfad fbam 1ar o i A=l & elevation

faw BT & b SHBT &Ihel Bl Iooled 78l o | e 8l dl Al H 1,/3 Ue 8199
ReRer TR & fdec SU URAT T A1 AT ST & 37T UTRT B BT B B |

12. Thus, a plane reading of Annexure P-17 leaves no iota of doubt that Pent
House was sanctioned on the 06th floor permitting 1/3rd of the floor of the 6th
floor to be marked as an area under Pent House. There is no separate sanction of
Pent House on the 07" Floor.

13. The aforesaid fact gets corroborated from the sanctioned map Annexure
P-21, which makes a clear mention of the fact that Block-1(A) consists of
residential area of 610.21 Sq. Meters, Block - 1(B) & (C) consists of 4453.82 Sq.
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Meters, Block - 1(E) & Block - 2(E) each consists of 3041.76 Sq. Meters. Thus,
totaling 11147.55 Sq. Meters. The net FAR covered is mentioned as 1.2453
against a sanctioned FAR of 1.25, thus, there is no evidence that Pent House was
sanctioned on the 07th Floor. There is no material on record to permit the
petitioner to convert one of the Floors, meant for parking for any other use.

14. Thus, when this aspect is examined in the light of the judgment of
Supreme Court in the case of Deepak Kumar Mukherjee (supra) and also in
the light of another judgment of Supreme Court in the case of Isha Ekta
Apartment Co-operative Housing Society Ltd. & Ors. Vs. Municipal
Corporation of Mumbai & Ors. (2013)5SCC 357, there is no iota of doubt that
violation made by the petitioner/builder from the sanctioned map is neither
compoundable nor there is any provisions for compounding such deliberate
violation as has been noted by the Supreme Court in the case of Royal Paradise
Hotels (P) Ltd. (supra) wherein it is noted that compounding is not to be done
when the violations are deliberate, designed, reckless or motivated. When this
ratio of the judgments is taken into consideration, then I do not find any illegality
in the impugned show-cause notice asking the petitioner to remove his illegal
construction.

15. Petitioner's reliance on Rule 23 & 25 of the Bhumi Vikas Rules,
2012 also appears to be misplaced. Rule 23 deals with duration of sanction, it
provides that in case of development permission under Section 30 of M.P.
Nagar Tatha Gram Nivesh Adhiniyam, 1973 the sanction once accorded shall
remain valid up to three years. this permission is in regard to sanctioned lay out. It
has nothing to do with the building permission. Similarly Rule 25 deals with
revocation of permission. It only provides that before revocation of permission,

person who has been given permission should be given an opportunity of being
heard.

16. In the present case, petitioner was throughout aware of this fact that
he is deliberately violating the sanctioned plan and therefore, in the light of the
decision of Supreme Court in the case of Royal Paradise Hotels (P) Ltd.
(supra) even that opportunity was not required for the deliberate acts of violation
on the act of the petitioner. Therefore, when examined, then the petition is
baseless. Such deliberate illegalities cannot be regularized by the Court without
shaking the faith of citizens in the machinery of town planning and administration
of Municipal Laws.

17. Therefore, the petition being devoid of merits deserve to be dismissed and is
accordingly dismissed.

Petition dismissed
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L.L.R. 2024 M.P. 83
Before Mr. Justice Vivek Agarwal
WP No. 21818/2023 (Jabalpur) decided on 17 October, 2023

MADDURINAGENDRA ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

Excise Act, M.P. (2 of 1915), Section 34 & 47-A(2) — Confiscation —
Powers of Collector — Held — Pendency of trial will not preclude the Collector
from passing an order of confiscation — Petition dismissed. (Para8)

SITaBIN g4, 4.4, (1915 BT 2), &INT 34 T 47— A (2) — 3iferEvor —
Hotdev @l vfeaar — affaaiRa — faarer o1 «fad Y81 daider &l 3feexor
BT AT ITRT B | Ya1Rd A81 dRT — 1fadt @R |

Casesreferred:

WP No. 19528/2022 decided on 11.05.2023,2017 (2) MPLJ 325,2013 (2)
MPLJ218.

Anubhav Singhal, for the petitioner.
RohitJain, G.A. for the State.

(Supplied: Paragaph numbers)
ORDER

VIVEK AGARWAL, J.:- This petition is filed being aggrieved of the order
dated 06.06.2023 passed by the Court of Additional Collector, District Khandwa
in Excise Case No.132/B-121/2020-2021 on the ground that Collector/Additional
Collector could not have ordered for confiscation of the vehicle used in
commission of an excise offence without there being pendency of the trial before
the Criminal Court.

2. In support reliance is placed by Shri Anubhav Singhal, learned counsel for
the petitioner on a judgement of a Coordinate Bench in the High Court of Madhya
Pradesh at Indore in W.P. N0.19528/2022 decided on 11.05.2023 wherein in para
9 Hon'ble Coordinate Bench has mentioned as under :-

"9. Since the word "offence has been committed" is
used, therefore, the Collector cannot pass an order for
confiscation during pendency of the trial. The vehicle can
be confiscated either by a Magistrate while convicting the
accused or after conviction under Section 47-A of the Act."
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3. Shri Rohit Jain, learned Government Advocate placing reliance on the
decision of Rauf Khan Vs. State of M.P. [2017 (2) MPLJ 325] submits that though
the judgment in Rauf Khan (supra) is in relation to Forest Act but in para 8 of the
judgment it is held that confiscation proceedings being under Section 52 of Forest
Act, 1927, read with Section 15 of 1969 Act, being independent than the criminal
proceedings, the decision in S.P. Sales Agencies (supra) has not been taken note of
in Premdas (supra) 2013(2) MPLJ 218, therefore, is of no assistance to the
petitioner.

4. It is also submitted by Shri Rohit Jain that since there is an alternative
statutory remedy of appeal provided under Section 47-B against the order of
confiscation, this petition is not maintainable.

5. After hearing learned counsel for the parties and going through the record,
order of the Coordinate Bench dated 11.05.2023 makes a mention of the fact that
since sub-section (2) of Section 47-A, Collector is empowered to record
satisfaction that the offence is covered by clause (a) or clause (b) of sub-section
(2) and the word used is "offence has been committed", therefore, the Collector
cannot pass an order for confiscation during pendency of the trial.

6. When this aspect is tested in terms of the provisions contained in Section
52 of the Indian Forest Act, 1927, then sub-section (1) of Section 52 of the Indian
Forest Act, 1927 also provides that "when there is reason to believe that a forest
offence has been committed in respect of any forest produce, such produce,
together with all tools, boats, carts or cattle used in committing any such offence,
may be seized by any Forest Officer or Police Officer."

7. Thus, the language used in Section 47-A(2) of the M.P. Excise Act and in
sub-section (1) of Section 52 of the Indian Forest Act, 1927 are almost identically
worded, thus commission of offence and conviction being two different things,
Coordinate Bench mixed the two and held that Collector cannot act and proceed
with confiscation without there being conviction by the trial Court. I am afraid
that, that is not the correct interpretation and is not the correct spirit of the
provisions as contained in sub-section (2) of Section 47-A or in Section 52 of the
Indian Forest Act, 1927 as has been discussed by a Coordinate Bench in Rauf
Khan (supra). Therefore, that being the fact that commission of offence is one
thing for which there has to be a satisfaction of the authority and conviction being
a different thing, judgment rendered by a Coordinate Bench of this High Court at
Indore Bench has no application and in my opinion that cannot be treated as a
precedent.

8. Therefore, when facts of the present case are examined in the light of the
law laid down by a Coordinate Bench in Rauf Khan (supra) especially when the
provisions inter alia as contained in Indian Forest Act, 1927 and in the M.P.
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Excise Act, 1915 are identically worded, pendency of trial will not preclude the
Collector from passing an order of confiscation.

9. Thus, petition fails and is hereby dismissed.
Petition dismissed

L.L.R. 2024 M.P. 85
Before Mr. Justice Sheel Nagu
WP No. 10148/2021 (Jabalpur) decided on 30 October, 2023

RAKESH KUMAR SHRIVASTAVA & ors. ...Petitioners
Vs.
STATE OF M.P. & ors. ...Respondents

A. Civil Services (Pension) Rules, M.P. 1976, Rule 9(2)(b) — Retired
Employee — Disciplinary Proceedings — Held — As per prohibitions contained
in Rule 9(2)(b), issuance of charge-sheet cannot be for an event/misconduct
which took place more than 4 years before institution of disciplinary
proceedings — Charge-sheet in present case was issued for an event which
took place 6 years, 4 years and 10-11 years back in respect of P-1, P-2 & P-3
respectively — Charge-sheet is hit by bar contained in Rule 9(2)(b) and is thus
quashed with cost— Petition allowed. (Paras 4.2,4.5,4.6,7 & 8)

@. fifaer dar (Yer) fFs, w3 1976, 999 9(2)(b) — darfigca
FHANT — IgeTETAS Hraizar — afitEiRa — e 9(2)(b) # siafifea
gfevel @ IR, fed vl ge1 /3@ar & forg sRIv U= Sk € fdan <
"ahdl S & gemaTie sriarfzar GRera 819 & 4 adf yd afead g 3t —
T YHYT # RIY—ux VY gedar & fog S foar = o <t 6 e
fi—1, 1—2 9 f1—3 & Hdg A 6 avf, 4 9 q=T 10—11 T vz afed g3 of —
IRII—u= frm 9(2)(b) # sfaf-ifea actw g1 ywifaa grar 2 vad swfew o
wfed ARTEfEa fear & — arfrer doR |

B. Civil Services (Pension) Rules, M.P. 1976, Rule 9(2)(b) — Retired
Employee — Disciplinary Proceedings — Held — If a competent authority wants
to issue a charge—sheet against a retired government servant then it has to
satisfy the test laid down in all 3 clauses of Rule 9(2)(b) — Non—satisfaction of
even a single clause would vitiate the initiation/conduction of inquiry against
him. (Para4.2 & 4.3)

. Rifaer dar (der) g9, 9.3 1976, /7 9(2)(b) — darfigca
FHANT — JFIATHAD Hrqifear — aAfEiRa — Afe v wew gitrer)
fol Aarfige TaPa dad & fawg IRIY 93 SRl -1 918l & dl S9
ram 9(2)(b) & w+l 3 Wl A yfaurfad wfieor &1 s HA1 891 — ¢S I
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Ajay Pal Singh, for the petitioners.
A.P. Singh, G.A. for the respondents.

ORDER
SHEEL NAGU, J.:-
CONTENT & CONTEXT

Petitioners, three in number who have retired from the post of Deputy
Director (in case of petitioner No.l), Assistant Director (in case of petitioner
No.2) and Sericulture Inspector (in case of petitioner No.3), have preferred this
petition under Article 226 of the Constitution seeking quashment of common
disciplinary proceedings commenced against them vide Annexure P/5 dated
21.05.2021 inter alia on the ground that the same are statutorily barred by Rule
9(2)(b) (ii) of Madhya Pradesh Civil Services Pension Rules, 1976 ("'Pension
Rules" for brevity).

2. Since a pure legal question is raised, this Court refrains from entering into
the merits of the charges alleged and restricts judicial scrutiny to the
applicability/non-applicability of the statutory bar contained in Rule 9(2)(b)(ii) of
the Pension Rules.

FACTS

3. The foundational facts necessary for adjudicating the aforesaid legal question
are as follows:

Name Date of Date of issuance of |Period of service tenure of
superannuation |charge sheet petitioner during which
misconduct is alleged
Petitioner No.1 [30.06.2017 29.06.2021 01.04.2007 to 17.06.2015
Petitioner No.2 [31.03.2017 29.06.2021 18.06.2015 to 31.03.2017
Petitioner No.3 [31.10.2020 29.06.2021 01.04.2007 to 12.10.2010

3.1 In the backdrop of aforesaid factual undisputed matrix, what has to be
seen is whether the institution of common departmental proceedings by
charge-sheet dated 29.06.2021, was within four years of the event which gave rise
to the misconduct alleged in the charge-sheet.

4. Relevant Rule 9(2)(b) of the Pension Rules for ready reference and
convenience is reproduced below:
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""" 9. Right of Governor to withhold or withdraw pension. -
(1) xxx xxx Xxxx xxx
(2)(a) xxx XxXx Xxx Xxx

(b) The departmental proceedings, if not instituted while the
Government servant was in service whether before his
retirement or during his re-employment :-

(i shall not be instituted save with the sanction of the
Governor;

(ii) shall not be in respect of any event which took place
more than four years before such institution;

(iii) shall be conducted by such authority and in such
place as the Government may direct and in accordance with the
procedure applicable to departmental proceeding :-

(a) inwhich an order of dismissal from service could be made in
relation to the Government servant during his service in case it
is proposed to withhold or withdraw a pension or part thereof
whether permanently or for a specified period; or

(b) in which an order of recovery from his pay of the whole or
part of any pecuniary loss caused by him to the Government by
negligence or breach of orders could be made in relation to the
Government servant during his service if it is proposed to order
recovery from his pension of the whole or part of any pecuniary
loss caused to the Government."

4.1 The statutory bar/restriction stipulated in Rule 9(2)(b) of the Pension
Rules is primarily to protect a retired government servant from being harassed in
the evening of his life. As such, the Rule Making Authority has thought it fit to
impose a restriction upon the power of the competent authority to initiate
disciplinary proceeding upon retired government servant. The Rule Making
Authority in its discretion and wisdom found the period of four years counted
from the date of the event giving rise to misconduct alleged in the charge-sheet, to
be enough for the competent authority to issue charge-sheet against retired
government servant thereby correspondingly protecting the retired government
servant from undue harassment arising from delayed initiation of disciplinary
proceeding after superannuation. Thus, the said Rule is not only reasonable but
based on the principle of fair play and good conscious.

4.2 Rule 9(2)(b) of the Pension Rules contains three restrictions/ prohibition.
The first two prohibitions are that if charge-sheet is issued against a retired
government servant then the same can be done only with the sanction of the
Governor. The other prohibition is that the issuance of such charge-sheet against a
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retired government servant cannot be for an event/misconduct which took place
more than four years before institution of disciplinary proceeding (issuance of
charge-sheet). Whereas the third clause relates to restriction as regards venue of
conduction of inquiry which is irrelevant to the issue involved herein.

4.3  What is noteworthy in Rule 9(2)(b) of the Pension Rules is that if a
competent authority wants to issue a charge-sheet against a retired government
servant then it has to satisfy the test laid down in all the three clauses of Rule
9(2)(b) of the Pension Rules. Non-satisfaction of even a single clause among the
three under Rule 9(2)(b) would vitiate the initiation/conduction of inquiry against
aretired government servant.

4.4  Reverting to the factual matrix attending the instant case as enumerated in
tabular form (supra), it is vivid that the impugned charge-sheet initiated against
petitioner No.1, 2 and 3 relates to the alleged misconduct committed by them
during their tenure of 01.04.2007 to 17.06.2015, 18.06.2015 to 31.03.2017 and
01.04.2007 to 12.10.2010 qua petitioners No.1, 2 & 3, respectively.

4.5  Undoubtedly, the charge-sheet against all the three petitioners was issued
on 29.06.2021. Thus, the said charge-sheet against petitioner No.l was issued in
respect of an event which took place about six years back. Similarly, the charge-
sheet issued against petitioner No.2 relates to event which took place about four
years and three months prior to issuance. Lastly, in regard to petitioner No.3, the
charge-sheet was issued after nearly 10-11 years of the event which gave rise to
the charges alleged.

4.6  Accordingly, prima facie, it appears that the alleged charge-sheet dated
29.06.2021 in respect of all the three petitioners was issued in respect of event which
took place more than four years before the institution of disciplinary proceeding.

RESPONDENTS' SUBMISSIONS:

5. Per contra, respondents submitted a reply justifying the issuance of
impugned charge-sheet on the ground that under Rule 9(2)(b)(I) of the
Pension Rules, the sanction from the Governor has been obtained and; therefore,
even if the impugned charge-sheet is issued in respect of an event which took
place more than four years before its issuance, the same is immune from judicial
review.

FINDINGS

6. A close scrutiny of Rule 9(2)(b) of the Pension Rules reveals that the
bar contained in clause (ii) stands and operates independent of the bar
contained in clause (i). Thus, notwithstanding the competent authority having
obtained sanction of the Governor, the issuance of charge-sheet is in respect of an
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event which took place more than four years before its issuance, is still prohibited
on the anvil of bar contained in clause (ii) of Rule 9(2)(b) of the Pension Rules.

6.1 Pertinently, each of the two prohibitory clauses i.e. clause (i) & (ii) of Rule
9(2)(b) of the Pension Rules are not joined by 'or'. This means that for issuance of
charge-sheet against retired public servant, both the said clauses ought to be
satisfied for conduction of a valid and lawful disciplinary proceedings qua
misconduct pertaining to an event which took place more than four years before
such issuance.

CONCLUSION

7. From the above discussion, what comes out loud and clear is that the
impugned charge-sheet dated 29.06.2021 contained in Annexure R/1 issued
against all the three petitioners are hit by statutory bar contained in Rule
9(2)(b)(ii) of the Pension Rules.

8. Consequently, petition stands allowed to the following extent:

(i) The impugned charge-sheet dated 29.06.2021 issued by respondent
No.2 vide Annexure P/2 against all the three petitioners is quashed;

(i) Respondent No.1 and 2 are liable to be saddled with exemplary cost
for having compelled the petitioners to initiate this avoidable piece of
litigation in the evening of their life and correspondingly wasting precious
time of this Court in deciding this petition.

(iii)  Each of'the three petitioners are entitled to cost of Rs.10,000/- which shall
be digitally transfer in their bank account within a period of 60 days;

(iv)  Additional cost of Rs.10,000/- is saddled upon respondent No.l and
2 for wasting precious time of the Court which could have been utilized for
hearing and deciding more pressing matters. Let cost of Rs.10,000/- to be paid in
favour of Secretary, M.P. State Legal Services Authority. The MPSLSA shall
donate this amount to the Permanent Artificial Organ Transplantation Centre,
Netaji Subhash Chandra Bose Medical College, Jabalpur.

(v) The aforesaid cost (in iii & iv) be paid within 60 days from today,
failing which matter be listed before this Courtas PUD qua cost.

Petition allowed
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I.L.R. 2024 M.P. 90 (DB)
Before Mr. Justice S.A. Dharmadhikari & Mr. Justice Pranay Verma
WP No. 11190/2022 (Indore) decided on 3 November, 2023

JHANSI BARAN PATHWAYS PVT. LTD. ...Petitioner
Vs.
OFFICE OF THE INCOME TAX OFFICER & ors. ...Respondents

(Alongwith WP No. 13915/2023 & 10676/2023)

A. Income Tax Act (43 of 1961), Sections 2(31), 147 & 148A(d) —
Reassessment — Non—Existing Entity — Held — Reassessment proceedings
initiated against petitioner for assessment year 2018-19 which had indeed
ceased to exist with effect from 01.04.17 based upon amalgamation, where after, it
cannot be regarded as a person u/S 2(31) — Mere activation of PAN does not
gives right to respondent to issue notice — Apex Court concluded that if
company has ceased to exist as a result of approved amalgamation, notice issued
by its name would be fundamentally illegal and without jurisdiction — Impugned
notices and orders quashed —Petitions allowed. (Paras13to17)

@. SIMIHY eI (1961 BT 43), RTY 2(31), 147 T 148A(d) —
geafferfeor — sifderarT §arg — aiffaifRa — frerizor adf 2018—19 & forg arht
@ fawg gaftaiRo srifaE Ry 91 18, 9 9vaa § FIHdT @ AR W
f&1® 01.04.17 9 IRT@E & T3, SUD YA oI 2(31) & Aavd 38 Th
afdd T8 A1 I WHhdT — A1 U9 & Gfpaer 4 yeff o1 Aifed S a1 &1
Iftrer T8 fira SiTar — wat=a =Ty 3 et fear 2 fe afe srgeifea
N & URVTHERY S ARl 8l T8 2, dl S¥d W 4 ) fbar
T AfeE Horwy 9 3rdg yd fa=m f¥raiRar &1 g — sneifya [ifew ua
AT JME ST — ATfa®Ig H9R |

B. Income Tax Act (43 of 1961), Section 246 and Constitution —
Article 226 — Alternative Remedy — Held — When order is without jurisdiction
and passed in blatant exercise of powers and the same is against principle of
natural justice, then question of availability of alternative remedy does not
come in way of exercising jurisdiction under Article 226 of Constitution.

(Para 12)

. TIBNY I (1961 BT 43), €IRT 246 VG HIAETT — BT
226 — d@feys Sy — AfEiRa — w19 sy fa=r siftreRar &1 2 vd
fdaal & wolk 9AiT ¥ iR fear 7 2 vd 97 Fufife =ma @ figia @
faeg 2. A dofeud SUAR & SUASAT BT Ued WfAEm & JTVT 226 B
Java fereTRar & gaiT # qrem 1E 9447 |
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Cases referred:

1991 AIR 70, (2020) 18 SCC 331, AIR 1961 SC 372, [2023] 455 ITS 29
(SC), [2023] 454 ITR 794 (SC), [2023] 455 ITR 504 (SC), Special Leave to
Appeal (C) No. 14823/2022, Special Leave to Appeal (C) No. 86/2023 (Supreme
Court), (1998) 8 SCC 1.

Sumit Nema assisted by Preena Salgia, for the petitioner in WP Nos.
11190/2022,13915/2023 & 10676/2023.

Veena Mandlik, for the respondent No. 1 & 2 in WP Nos. 11190/2022,
13915/2023 & 10676/2023.

ORDER

The Order of  the Court was passed by
S.A. DHARMADHIKARI, J.:- This order shall govern disposal of aforesaid writ
petition Nos. 11190/2022, 13915/2023 and 10676/2023. Regard being had to the
similitude of the controversy involved in the aforesaid petitions, they have been
heard analogously and disposed of by this singular order.

2. Forthe sake of convenience, facts of W.P. No. 11190/2022 are taken.

3. In this petition under Article 226/227 of the Constitution of India, the
petitioner is challenging notice dated 15.03.2022 issued under Section 148A of
the Income Tax Act, 1961 ('the Act'), order dated 31.03.2022 issued under Section
148 A(d) of the Act and notice dated 31.03.2022 issued under Section 148 of the
Actby respondent No.1 for the Assessment Year 2018-19 inter-alia on the ground
that the same were issued against an entity which has been amalgamated with
another entity with effect from 01.04.2017 and by virtue of which has ceased to
remain in existence. Therefore, the notices and order having been issued against a
non-existent entity are without jurisdiction, bad in law, contrary to settled
principles in law.

4. Brief facts of the case are that, the petitioner Jhansi Baran Pathways Pvt.
Ltd. (JBPPL) was the wholly owned subsidiary of Prakash Asphaltings and Toll
Highways (India) Ltd. (PATH). For strategic and other purposes, it was decided to
merge (JBPPL) and one Udaipur Pathways Pvt. Ltd. with (PATH). A consolidated
scheme of merger (Annexure P/2) was prepared and the same was approved by the
Regional Director, Ahmedabad in CP (CA) No. 26/2017 vide order No. RD
(NWR)/233/(022)/2017/235 dated 17.04.2018 (Annexure P/1). Prior to the
approval, notice dated 31.01.2018 (Annexure P/3) inviting objections /
suggestions to the amalgamation was also sent to the Income Tax Officer /
Assistant Commissioner, Indore/respondent No.1, however, no objections were
given by the respondent. The scheme approved on 17.04.2018, was to take effect
from 01.04.2017. Pursuant to the approval, the Registrar of Companies also



92 Jhansi Baran Pathways Pvt. Ltd Vs. Office of the Income Tax Officer (DB)  I.L.R. 2024 M.P.

issued fresh certificates of registration dated 17.04.2018 stating that (JBBPL) had
been amalgamated into (PATH).

5. Despite being aware of the aforesaid fact, a show-cause notice dated
15.03.2022 under Section 148A was issued in the name of (JBPPL) seeking to
reopen the assessment for (JBPPL) for the assessment year 2018-19 on the ground
that the Assessing Officer had reasons to believe that the income chargeable to tax
for the said assessment year 2018-19 has escaped assessment within the meaning
of Section 147 of the Act. It was stated that as per the information available with
the IT department, (JBPPL) had engaged in certain transaction in the A.Y. 2018-
19 and had not filed its income tax return for the same. Upon receipt of the show-
cause notice, reply was submitted by the petitioner informing that since
amalgamation had taken effect from 01.04.2017, all incomes and expenditures of
(JBPPL) was recorded in the merged entity i.e. (PATH) and the same has been
taxed in the merged entity. Copies of the relevant documents were also provided to
the revenue authorities along with the reply. Even after filing reply, respondent
No. 1 passed the order dated 31.03.2022 under Section 148A(d) of the Act,
wherein inspite of acknowledging the fact that the (JBPPL) stood amalgamated
with another entity, it was decided that, 'however, to verify whether transactions
done on the PAN of the assessee were accounted for or not in the books of the
Prakash Asphaltings and Toll Highways (India) Ltd., notice u/s 148 may be
issued.” Consequently, notice under Section 148 of the Act dated 31.03.2022 was
issued against (JBPPL). Being aggrieved, the petitioner has filed this petition.

6. Learned Senior Counsel for the petitioner contended that the impugned
notice is unsustainable in as much as (JBPPL) has already been amalgamated with
Prakash Asphaltings and Toll Highways (India) Ltd. with effect from 01.04.2017.
It is urged that the action of the respondents in initiating re-assessment
proceedings against an amalgamated company and hence non-existent entity was
void ab initio and bad in law. This is clearly untenable in view of the Apex Court
judgment in case of Saraswati Industrial Syndicate Ltd. vs. CIT, 1991 AIR 70,
wherein the following principles were formulated :

" 5. Generally, where only one company is involved in
change and the rights of the share holders and creditors
are varied, it amounts to reconstruction or reorganisation
or scheme of arrangement. In amalgamation two or
more companies are fused into one by merger or by
taking over by another. Reconstruction or 'amalgamation’
has no precise legal meaning. The amalgamation is a
blending of two or more existing undertakings into one
undertaking, the share holders of each blending
company become substantially the share holders in the
company which is to carry on the blended undertakings.
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There may be amalgamation either by the transfer of
two or more undertakings to a new company, or by the
transfer of one or more undertakings to an existing
company. Strictly 'amalgamation’ does not cover the
mere acquisition by a company of the share capital of
other company which remains in existence and
continues its undertaking but the context in which the
term is used may show that it is intended to include such
an acquisition. See: Halsbury's Laws of Eng- land, 4th
Edition Vol. 7 Para 1539. Two companies may join to
form a new company, but there may be absorption or
blending of one by the other, both amount to amalgamation.
When two companies are merged and are so joined, as
to form a third company or one is absorbed into one or
blended with another, the amalgamating company
loses its entity."

7. It is a settled position in law that assessment/re-assessment proceedings
cannot be initiated against amalgamated entities as they cease to remain in
existence by virtue of amalgamation. Learned Senior Counsel placed reliance on
the judgment of the Supreme Court in case Principal Commissioner of Income
Tax, New Delhi vs. Maruti Suzuki (India) Ltd. (2020) 18 SCC 331 wherein it is
held that, upon the amalgamation, the company ceases to exist, it cannot be
regarded as a person under Section 2(31) of the Act against whom assessment
proceedings can be initiated or an order of assessment passed.

8. It is further contended that respondent No.1 failed to consider the fact that
the re-assessment was sought to be done for A.Y. 2018-19 (i.e. F.Y. 2017-18),
whereas the amalgamation took effect from 01.04.2017. Thus, the petitioner
company having ceased to have an independent existence, could not have filed
any return of income for A.Y. 2018-19. In support of his case, he has also placed
reliance on the judgment in case of Calcutta Discount Company Ltd. Income Tax
Officer, Companies District, I & Ors. AIR 1961 SC372.

9. Per contra, learned counsel appearing for the respondents submits that
after appointed date, various transactions were made by the PAN of the assessee
(JBPPL), which were not accounted for. Therefore, notices were issued for
reopening of the assessment for the assessment year 2018-19. Learned counsel
further contended that in case of any grievance, the petitioner has the remedy of
challenging the same in terms of Section 246 of the Income Tax Act, wherein
provision of appeal before the appellate authority is available to the petitioner.
Hence, the present petition against the show-cause notices is not maintainable in
view of the alternative efficacious remedy available to the petitioner. Learned
counsel for the respondents has placed on the judgments rendered by the Apex
Court in case of Salil Gulati vs. Assistant Commissioner of Income Tax & Ors.
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[2023] 455 ITS 29 (SC); Ajay Gupta vs. Income Tax Officer [2023] 454 ITR 794
(SC), Seema Gupta vs. Income Tax Officer [2023] 455 ITR 504 (SC) and Anshul

Jain vs. Principal Commissioner of Income Tax & Anr. Special Leave to Appeal
(C)No. 14823/2022.

10.  Learned Senior Counsel for the petitioner has vehemently opposed the
contentions in respect of availability of alternative remedy. It is contended that no
notice can be issued against a non existent entity, therefore, the notice per se is non
est in the eyes of law since inception, Therefore, the writ is the only efficacious
remedy. In this regard he has placed on the order passed by the Supreme Court in
case of Red Chillis International Sales vs. Income Tax Officer & Anr. in Special
Leave to Appeal (C) No. 86/2023 wherein the Apex Court had set aside the order
of Punjab & Haryana High Court on 02.06.2022 in C.W.P. No. 10073 of 2022
remanding the case to the High Court which had dismissed the petition in limine
on the ground of non-availing of the statutory remedy under Section 246 of the
Income Tax Act. He also referred to the judgment of the Apex Court in case of
Whirlpool Corporation vs. Registrar of Trade Marks, Mumbai & Ors (1998) 8
SCC1 wherein it is held that the alternative remedy is not a bar, at least three
contingencies, namely, where the writ petition has been filed for the enforcement
of any of the Fundamental Rights or where there has been a violation of the
principle of natural justice or where the order or proceedings are wholly without
jurisdiction or the virus of the Actis challenged.

11. Heard learned counsel for the parties.

12.  So far as argument raised by counsel for the respondent regarding
availability of alternative remedy of appeal, is concerned, it is well settled that
when the order is without jurisdiction and appears to be passed in blatant exercise
of powers and the same is against the principles of natural justice, then the
question of availability of alternative remedy does not come in the way for
exercising jurisdiction under Article 226 of the Constitution of India. In the
present case, the notices/order has been issued against a non existent /
amalgamated entity. Hence, the objection regarding availability of alternative
remedy of appeal is overruled.

13. Secondly, in the present case, it is clear that the reassessment proceedings
have been initiated against Jhansi Baran Pathways Pvt. Ltd for the assessment
year 2018-19, which had indeed ceased to exist with effect from 01.04.2017 based
upon the scheme of amalgamation having been approved on 17.04.2018.

14. The Apex Court in case of Principal Commissioner of Income Tax, New
Delhivs. Maruti Suzuki (supra) has held as under:

" 36. In the present case, despite the fact that the
assessing officer was informed of the amalgamating
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company having ceased to exist as a result of the
approved scheme of amalgamation, the jurisdictional
notice was issued only in its name. The basis on which
Jurisdiction was invoked was fundamentally at odds
with the legal principle that the amalgamating entity
ceases to exist upon the approved scheme of amalgamation.
Participation in the proceedings by the appellant in the
circumstances cannot operate as an estoppel against
law. This position now holds the field in view of the
Judgment of a co-ordinate Bench of two learned judges
which dismissed the appeal of the Revenue in Spice
Enfotainment on 2 November 2017. The decision in
Spice Enfotainment has been followed in the case of the
respondent while dismissing the Special Leave Petition
for AY 2011-2012. In doing so, this Court has relied on
the decision in CIT vs. Spice Enfotainment Ltd. (2012)
247 CTR (Del) 500]."

15.  Hence, the controversy involved in the present petition is no longer res
integra. The Apex Court in case of Principal Commissioner of Income Tax, New
Delhi vs. Maruti Suzuki (supra) has categorically held that if the company has
ceased to exist as a result of the approved scheme of amalgamation, then in that
case, the jurisdictional notice issued in its name would be fundamentally illegal
and without jurisdiction. It is also held that upon amalgamating entity ceasing to
exist, it cannot be regarded as a person under sub section (31) of Section 2 of the
Act against whom assessment proceedings can be initiated. The participation by
the amalgamated company in the proceedings would be of no effect as there is not
estoppel against law.

16.  In view of the settled law, from the appointed date, under the scheme of
amalgamation, the existence of the transferor company had merged into the
transferee company. Mere activation of PAN number may not give a right to the
respondents to issue notice to a non-existent entity after appointed date i.e.
01.04.2017. Admittedly, the order under Section 148A(d) of the Income Tax Act
has been passed by the respondents against a non existent entity. Therefore, the
impugned notices and orders are bad in the eyes of law.

17.  Accordingly, the notices, orders and all consequential proceedings in the
name of amalgamated company/assessee are null and void and consequently, the
impugned notice dated 15.03.2022 issued u/s 148A of the Act, order dated
31.03.2022 passed u/s 148A(d) of the Act and notice dated 31.03.2022
issued u/s 148 of the Act in W.P.No. 11190/2022; notice dated 02.03.2023
issued u/s 148 A of the Act, order dated 22.03.2023 passed u/s 148A(d) of the Act
and notice dated 22.03.2023 issued u/s 148 of the Act in W.P.No. 13915/2023;
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notice dated 26.02.2023 issued u/s 148A of the Act, order dated 29.03.2023
passed u/s 148 A(d) of the Act and notice dated 29.03.2023 issued u/s 148 of the
Act in W.P.No. 10676/2023 are quashed and set aside and all actions in
furtherance thereto are prohibited. Resultantly, the petitions are allowed.

18. With the aforesaid, the petitions are finally disposed of.

19. A copy of this order be kept in the record of all other connected writ
petitions.

Petition allowed

I.L.R. 2024 M.P. 96 (DB)
Before Mr. Justice Ravi Malimath, Chief Justice &
M. Justice Vishal Mishra
WP No. 8852/2021 (Jabalpur) decided on 3 November, 2023

OMPRAKASH SHUKLA & ors. ...Petitioners
Vs.
STATE OF M.P. & ors. Respondents

Service Law — Cancellation of Appointment — Change of Government —

Held — In absence of any appointment order issued to petitioners, no right

would lie to them to challenge any of the note—sheets of the Government —

Until and unless there is an order of appointment, there cannot be any

further proceedings thereto — Note—sheet cannot be an impugned order, it is
only a communication between officers of government — Petition dismissed.

(Paras 7 to 11)
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Cases referred:
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(2010)6 SCC777,(2013) 12SCC 171.

Ahadulla Usmani, for the petitioners.
B.D. Singh, Dy. A.G. for the respondent No. 1 & 3.
K.N. Fakhruddin, for the respondent No. 2.
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ORDER

The order of the Court was passed by

RAVI MALIMATH, CHIEF JUSTICE:- The case of the petitioners is that by a
notification issued in the year 2019, the office of the District and Sessions Judge,
Chhindwara, Madhya Pradesh have invited applications for appointment of the
Notary at Tehsil place Chhindwara and District place Chhindwara. The
petitioners and various others applied for the same. The formalities were
completed. Notices were issued to the petitioners to deposit the requisite challan
of Rs.2000/- and non-judicial stamp of Rs.2000/-. The same was done. It is the
case of the petitioners that they were appointed on the vacant post of Notary in the
month of March, 2020. Thereafter in the last week of March, 2020, a new
Government took the office, on account of which, the orders of appointment of the
petitioners and others were kept in abeyance. Subsequently, the orders of
appointment of the petitioners were cancelled by the impugned order.
Questioning the same, the instant petition is filed.

2. Learned counsel for the petitioners contends that once an order of
appointment has been issued, the same cannot be cancelled only because of
change of a Government.

3. We have asked the learned counsel a specific question as to whether any
order of appointment has been issued. He is unable to show any material to the
same. On the contrary, he fairly submits that there was no order appointing the
petitioners as a Notary.

4. However, his primary contention, by placing reliance on the impugned
order Annexure P/1, is that since the order of appointment has been cancelled, it
has to be necessarily to be understood that there is an order of appointment.
Therefore, the petitioners have to be appointed. In order to buttress his arguments,
learned counsel for the petitioners has relied upon one of the note-sheets which is
produced herein at page 101.

5. Annexure P/1 reads as follows:

“(N) H AR GA=T Sl & Ieer & aiRure # eaf 31 e
g ol 9 o Frgfaaar FRed o gl [l 9 [l g
T 7T Ut T R TRl IR e |

6. Note-sheet produced at page 101 reads as follows:

" I faid 05—06—2020 BT easi—d F U4 § & IR H 1A
PHIAATEl 9 B & A fad oF | eaot 9 wR U fraaei o
A Herd & RoreT =4 Ra e’ & ual R Fyfaa g A8
ATE 2020 ¥ fhar AT o SR o fuiRa ¥ & e vd
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FTAT DI Ui AR 7 ool © fobegg, Frfa armaer SRy =181
g

7. Firstly is the fact that what is being challenged herein is not any
governmental order or any order by any authority. What is being sought to be
challenged is a certain note-sheet of a department. We fail to understand as to how
a note-sheet can become an impugned order. The note-sheet is only a
communication between the officers of the Government. The same would have to
culminate in a governmental order to have any effect or that it would be a subject
to challenge in a writ court. Therefore, we do not find that any note-sheet could be
challenged by the petitioners.

8. Furthermore, even if it is to be assumed that it is a Governmental order, we
do not find anything in the order indicating any appointment. In terms whereof, it
has to be construed that the entire process of selection initiated by the State has
since been dropped. The question of cancelling an appointment would arise only
when an appointment has been issued. Admittedly, even according to the
petitioners, no appointment has been issued. Therefore, in the absence of any
appointment order being issued, the question of any further proceedings would
not arise for consideration. It cannot be presumed that in terms of the note- sheet
Annexure P/1, an appointment has to be construed to have been issued to the
petitioners. Therefore, in the absence of any appointment order issued to the
petitioners, no right would lie to the petitioners to challenge any one of the note-
sheets of the Government.

9. Reliance is also placed on an order dated 30.11.2019 passed by the
Division Bench of this Court in the case of Smt. Garima Verma vs. Law and
Legislation Department in W.P.N0.9050 of 2019. It is contended that in similar
circumstances it was held that only because there has been a change of
Government, the order passed by the earlier Government cannot be changed.

10.  We have considered the same. The Division Bench therein considered the
provisions of Section 3 of the Notaries Act, 1952 and Rules 7, 7-A, 7-B and 8 of
the Notary Rules, 1956 and thereafter came to the conclusion that the recruitment
which was in progress which was set aside, was bad in law. On considering the
same, we are unable to accept the same. Firstly, we do not find any material on
record herein which indicates that the impugned note-sheet has been issued only
because of change of the government. Change of government is only a pleading
that has been taken. We do not find any proof even in the said judgment with
regard to the said fact. Even otherwise, the view expressed by us hereinabove is to
the effect that until and unless there is an order of appointment, there cannot be
any further proceedings thereto. This issue was not considered by the Division
Bench of this Court. Therefore, we are of the view that the said order would not be
applicable to the facts of the case.
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11. The employer has every right to recall the entire procedure for
recruitment at any stage and until and unless an appointment order is issued in
favour of a candidate, no right accrues in his favour.

12.  The Hon'ble Supreme Court in the case of A/l India SC/ST Employees
Association vs. A. Arthur Jeen reported in (2001) 6 SCC 380 following the
judgment of the Constitution Bench of the Hon'ble Supreme Court in the case
of Shankarsan Dash v. Union of India reported in AIR 1991 SC 1612 has held
asunder: -

" 10. Merely because the names of the candidates were included
in the panel indicating their provisional selection, they did not
acquire any indefeasible right for appointment even against the
existing vacancies and the State is under no legal duty to fill up
all or any of the vacancies as laid down by the Constitutional
Bench of this Court, after referring to earlier cases in
Shankarasan Dash vs. Union of India. "

13. In the cases of Punjab State Electricity Board and others v. Malkiat
Singh reported in (2005) 9 SCC 22; Union of India and others v. Kali Dass

Batish and another reported in (2006) 1 SCC 779; Director, SCTI for Medical Science

& Technology and another v. M. Pushkaran reported in (2008) 1 SCC 448; State of
Orissa and another v. Rajkishore Nanda and others reported in (2010) 6 SCC 777,

and also in the case of Manoj Manu and Another vs Union of India and others

reported in (2013) 12 SCC 171, a similar view has been taken by the Hon'ble

Supreme Court.

14. For all the aforesaid reasons, the petition being devoid of merit is
accordingly dismissed.

Petition dismissed

L.LL.R. 2024 M.P. 99
Before Mr. Justice Pranay Verma
MP No. 4361/2022 (Indore) decided on 6 July, 2023

KIRTI GUPTA & ors. ...Petitioners
Vs.
AKASH POTBHARE ...Respondent

Civil Procedure Code (5 of 1908), Order 38 Rule 5 - Security for
Production of Property — Permissibility — Held — Trial Court itself recorded a
categoric finding that plaintiff has not proved that defendants with intent to
obstruct or delay the execution of decree that may be passed against them,
are attempting to sell their property and only on basis of assumption,
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attachment before judgment cannot be directed — Trial Court had no
jurisdiction to direct defendants to furnish solvent surety — Impugned order
set aside — Petition allowed. (Paras7to9)

Rifaer gf&ar Gfedr (1908 &7 5), QT 38 [IH 5 — FTHIoT 49T B3 &
forg gfersgfar — srgstgar — siffReiRa — faaror =T 3 w@d wee ey
fferfRad foar 2 & ard 3 g7 wrfea 728 fear 2 o yfaardror fea) s S5 @
freg atRa @1 <1 G&dl 8, & fsures &1 9rfera ar facfad a9 @ smea 9|
Aot wrufed fasa &1 &1 4I &R W@ 2 MR Ddd IR D AR W
fofa—gqd ol FRRE TE 31 o gadl — faarer =Irrea & ur gfaardiror
$I e gienfa ]9 &1 e ]9 o) sif@Rar a8 off — anafia smewr
YT — ATFDT HoR |

Casereferred:
(2017) 1 SCC568.

Vishal Baheti, for the petitioners.
Rishi Tiwari, for the respondentno.1.

ORDER

PRANAY VERMA, J.:- By this petition preferred under Article 227 of the
Constitution of India the petitioners/defendants have challenged the order dated
03.08.2022 passed by the trial Court in so far as while rejecting an application
under Order 38 Rule 5 of the CPC filed by plaintiff/respondent they have been
directed to furnish solvent surety in the sum of Rs. 3,00,000/-.

2. The claim has been instituted by plaintiff under Order 37 Rule 1 and 2 of the
CPC for recovery of a sum of Rs. 2,09,000/- from the defendants.
During pendency of the suit the plaintiff filed an application under Order 38
Rule 5 of the CPC for attachment before judgment of immovable properties of the
defendants. The application was contested by the defendants. By the impugned
order the trial Court while rejecting the application has directed the defendants to
furnish solvent surety in sum of Rs. 3,00,000/-.

3. Learned counsel for the defendants has submitted that the trial Court
has itself recorded finding to the effect that plaintiff has not produced sufficient
documents to prove that defendants are attempting to sell the property for the
purpose of avoiding satisfaction of the decree hence merely on the basis of
apprehension an order for attachment before judgment could not have been
passed. Plaintiff’s application has been rejected by the trial Court, however, by
merely observing that it would be appropriate to direct the defendants to furnish
solvent surety, the said direction has been issued which is illegal and deserves to
be set-aside.
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4. Per contralearned counsel for plaintiff has submitted that in terms of Order 38
Rule 5 (1) of the CPC the Court very much has the jurisdiction to direct the
defendants not to dispose off the whole or any part of the property. It is the
discretion of the Court to issue such directions as may be necessary for securing
the execution of the decree. The impugned order passed by the trial Court being a
discretionary order is not liable to be interfered with in exercise of jurisdiction
under Article 227 of the Constitution of India. Reliance has been placed by him on
the decision of the Supreme Court in /DBI Trusteeship Services Ltd., Vs. Hubtown
Ltd., (2017) 1 SCC 568 to contend that even if the defendant raises a triable issue
and if any doubt is left with the trial Judge about his good faith, he may impose
conditions, as may be deemed fit. The trial Court has felt it necessary to direct the
defendants to furnish surety hence it cannot be said that the order has been passed
without jurisdiction.

5. Thaveheard the learned counsel for the parties at length.
6. Theprovision of Order 38 Rule 5 (1) ofthe CPC being material is as
under :-

"Order XXXVIII Rule 5 : Where defendant may be called
upon to furnish security for production of property.--(1)
Where, at any stage of a suit, the Court is satisfied, by affidavit
or otherwise, that the defendant, with intent to obstruct or delay
the execution of any decree that may be passed against him,--

(a) is about to dispose of the whole or any part of his
property, or

(b) is about to remove the whole or any part of his property
from the local limits of the jurisdiction of the Court, the Court
may direct the defendant, within a time to be fixed by it, either to
furnish security, in such sum as may be specified in the order to
produce and place at the disposal of the Court, when required,
the said property or the value of the same, or such portion
thereof as may be sufficient to satisfy the decree, or to appear
and show cause why he should not furnish security.”

7. A perusal of the aforesaid provision reveals that the Court is very much
empowered to direct the defendants to furnish surety in the sum as may be
specified to produce and place at the disposal of the Court when required the
property or the value of the same. However, the pre-requisite for exercise of such
power is that the Court should first arrive at a satisfaction that the defendant with
an intention to obstruct or delay execution of any decree that may be passed
against him is about to dispose of his property or to remove the same from local
limits of the jurisdiction of the Court. It is only upon reaching to such satisfaction
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that the Court acquires jurisdiction to issue directions as may issued under the
Rule. Until and unless such satisfaction is recorded by the trial Court, no
directions as contemplated can be passed merely on the basis of apprehension in
the mind of the Court.

8. In the present case, the trial Court has itself recorded a categoric finding to
the effect that plaintiff has not proved that the defendants with intent to obstruct or
delay the execution of the decree that may be passed against them are attempting
to sell their property. It has further observed that only on the basis of apprehension
attachment before judgment cannot be directed and has thereafter gone on to
reject the application filed by the plaintift. It hence had no jurisdiction whatsoever
to pass any order under the provisions of Order 38 Rule 5 (1) of the CPC.

0. The judgment relied upon by learned counsel for plaintiff is hence
not applicable to the facts of the case. The impugned order passed by the trial
Courtis illegal and wholly without jurisdiction. The same cannot be sustained and
is hereby set-aside, in so far as it has directed the defendants to furnish solvent
surety.

Petition is accordingly allowed and disposed off.
No order as to costs.
Petition allowed

I.L.R. 2024 M.P. 102
Before Mr. Justice Anand Pathak
MP No. 4329/2023 (Gwalior) decided on 1 September, 2023

RAMNATH & ors. ...Petitioners
Vs.
RAGHUNATH SINGH & ors. ...Respondents

A. Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 —
Application by Plaintiff & Defendant — Held — Matter has been remanded
back mainly on ground that both applications were not heard analogously —
One application was decided on 27.06.22 and another was decided on
13.09.22 — This created anomalous situation — It is required that both
applications ought to be heard analogously — Petitioner is not prejudiced in
any manner, his interest has been secured in remand order whereby for the
time being alienation, transfer or sale has been injuncted — Petition
dismissed. (Para22 & 23)

@. Rifaer gfear wfgar (1908 &7 5), QI 39 (97 1 T2 — aArdt T
gfaardl grT smdeT — AffaiRa — Amd @ §&1 $9 9 39 AER W
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gford f¥a fear = f& 1 gl uR 99 wu | gAd1s 81 3 3 off —
T ®I 27.06.22 &1 fafi¥=a fear &A1 vad gER AST &I 13.09.22 HI
fafR=a faar = o — g7 faws aRRerfa giora svar @ — az sniféa @ &
Il ATl Bl WG wU A FAT ST A1 o1 — I bl fHedl Hff e 4
yfadd yvma w1Ra 1 g, SuaT faa yfadwor e & gfga fear @ 2
a8 B 999 @ Y SR HTHYT, BXATARYT AT I e Ra &= faam =
2 — ATfaest @R |

B. Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 —
Application by Defendant— Held — Defendant for limited purpose as provision
mandates can move an application under O-39 R-1 CPC — Application
preferred by D-2(a) for temporary injunction under O-39 R-1(a) CPC is
maintainable to that extent. (Paral1l6 & 17)

. Rifaer gf®ar afear (1908 &7 5), 1< 39 4+ 1 T 2 — glaaidt
g7 3rdeT — afafaiRa — ufiard Wifa yaie= =g o1 & Susy sl
AT B, RLU.H. & AQI—39 FRET—1 & AT AT YR B bl & — .

9. @ Aev—39 a9 1(a) @ siavia R aeer & fav ufuard #. 2(a)
SIRT UK 3T a 39 URHAT0T a9 urvefiy 2 |

C. Civil Procedure Code (5 of 1908), Order 43 Rule 1 — Order of
Remand — Applicability — Held — Miscellaneous appeal against the order of
remand can only be preferred on substantial question of law. (Para19)

TT. Rifaer gfaar afear (1908 &7 5), 3R 43 799 1 — glag T &1
3T — gatogar— afafeEiRa — ufadyor & sy @ fawg yaivf srfia aa
faftr & WRa e R UEa 31 o1 Gad 2 |

D. Civil Procedure Code (5 of 1908), Section 108, Order 41 & Order
43 —Order of Remand — Held — Considering the provisions of O—41, O—43 and
Section 108 CPC, it appears that provisions of 0—41 would apply in O—43 also
to the extent where remand is made. (Para 20)

) Rifaer gfear wfaar (1908 &7 5), €1IRT 108, 3T 41 T T IT 43
— gfagyvr &1 srqer — AaffaeaiRa — Ry, & Mae—41, M43 YT &RT
108 & SUel ®l fdFaR 4 d g, Ig Udid 8idl & [P AQA—41 & SUeY
JTae—43 A+t 39 aRHATT a6 @ 81 Siet ufad o fhar R 2 |

Casereferred:

AIR 2020 MP 54,2019 (3) MPLJ 86, AIR 2019 CG 56, (2009) 1 SCC 168,
(2020) 19 SCC 681, (1996) 1 SCC 49, AIR 1991 MP 11,2011 (1) MPLJ 646, ILR
1992 Kant. 3772, 2016 (I) MPWN 110, AIR 1939 Madras 495, 1991 MPLJ 311,
1997 MPWN 34, (2016) 3 MPLJ 604, (2004) 4 SCC 26, (1993) 4 SCC 727, 2006
(3) MPHT 39,2015 (3) MPLJ 202.
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Abhishek Singh Bhadouriya, for the petitioners.
Harish Kumar Dixit, for the respondent No. 2(a).
Neelesh Singh Tomar, G.A. for the State.

None, for the other respondents.

ORDER

ANAND PATHAK, J.:- The present petition under Article 227 of the
Constitution is preferred by the petitioners being crestfallen by the order dated
09-11-2022 passed by the I Additional District Judge Gohad District Bhind
whereby Miscellaneous Appeal under Order XLIII Rule 1 (r) of CPC preferred at
the instance of respondent No.2(a)/defendant No.2(a) was partly allowed and
matter was remanded back to the trial Court for fresh adjudication of application
under Order XXXIX Rule 1 and 2 of CPC preferred by the petitioners/plaintiffs
(vide I.A.No0.1/2022) and another application preferred by defendant No.2(a)
under Order XXXIX Rule 1 and 2 of CPC (I.A.No0.06/2022) for analogous hearing.

2. Precisely stated facts of the case are that the plaintiffs/petitioners were co-
owners of one piece of the land and went for partition before Tahsildar. Vide order
dated 22-09-2009 land was partitioned by Tahsildar. On 05-05-2011 SDO, allowed
the appeal ofplaintiff/petitioner No.2 -Malti and set aside the order of partition
and remanded the matter to Tahsildar for fresh hearing. Grievance of Malti before
SDO was that she was not given opportunity of hearing in partition proceedings.

3. On 02-03-2015, Tahsildar recorded consent of plaintiff/petitioner No.2 -
Malti over previous partition and passed a fresh order of partition. Said order
became final because no appeal was preferred by any party against the order of
partition. On 22-11-2021 respondent No.2(a) -Ghanshyam Soni purchased the
land from the share of defendant No.2 - Ratan Singh.

4. Petitioners/plaintiffs filed a suit for declaring the order of Tahsildar as null
and void in which respondent No.2(a) was impleaded as party defendant and
moved an application under Order XXXIX Rule 1 and 2 of CPC for restraining the
respondents from alienation of property.

5. It appears that on 06-06-2022, petitioners/plaintiffs themselves attempted
to erect wire fencing on the property and therefore, FIR at Crime No.165/2022
was registered against them. Immediately thereafter it appears that Ghanshyam
Soni -respondent No.2(a) filed an application for restraining the plaintiffs from
interfering in possession and from changing the status of the property purportedly
under Order XXXIX Rule 1 read with Section 151 of CPC.

6. On 27-06-2022, order was passed by the trial Court on the application of
plaintiffs restraining alienation of property but order on the application of
defendant No.2 (a) was not passed and it was passed on 13-09-2022 whereby the
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application of defendant No.2(a) was rejected observing that there is already an
order of injunction against defendant No.2(a) passed earlier by the trial Court.

7. It appears that after passing of the impugned order dated 27-06-2022
and before passing of order dated 13-09-2022 rejecting the injunction
application of defendant No.2(a), he filed an appeal purportedly under
Order XLIII Rule 1 of CPC against the order dated 27-06-2022 inter
alia raising the ground that the trial Court has not decided his application under
Order XXXIX Rule 1 and 2 of CPC. On 09-112022 the appellate Court partly
allowed the appeal preferred by defendant No.2(a), directing the trial Court to
decide both the applications preferred under Order XXXIX Rule 1 and 2 of CPC
preferred by the parties while hearing analogously. Till then restrained defendant
No.2(a) from alienating, selling and transferring the property.

8. Thereafter, against said order dated 09-11-2022 petitioners filed
miscellaneous appeal under Order XLIII Rule 1 of CPC before this Court and
thereafter moved an application for conversion of miscellaneous appeal into
miscellaneous petition and said application was allowed and thereafter matter is
heard on miscellaneous petition under Article 227 of the Constitution.

9. It is the submission of learned counsel for the petitioners that all the parties
in suit were not impleaded as party by defendant No.2(a) in miscellaneous appeal,
therefore, same not maintainable. As defendant, he cannot claim any relief for
temporary injunction in the jurisdiction under Order XXXIX of CPC. It is the
submission of learned counsel for the petitioners that in miscellaneous appeal, the
appellate Court cannot pass the order of remand because that power is available to
regular first appellate Court and not available to miscellaneous appellate Court.
He relied the judgment of this Court in the case of Dineshchandra Sharma and
Ors. Vs. Rana Dharampal Singh and Ors., AIR 2020 MP 54, Mangilal Vs.
Ganpatlal, 2019 (3) MPLJ 86 and Sanju Devi Kashyap and Ors. Vs. Uma Bai and
Ors. AIR2019 CG 56.

10.  Learned counsel for the petitioners further submitted that the jurisdiction
of appellate Court was barred by limitation with respect to the order impugned
because at the time of challenging the order, limitation of 30 days was over,
therefore, the relief against the said order was time barred. He relied upon the
judgment of Supreme Court in the case of City and Industrial Development
Corporation Vs. Dosu Aardeshir Bhiwandiwala and others, (2009) 1 SCC 168
and Assistant Commissioner (CT) LTU, Kakinada and others Vs. M/s Glaxo
Smith Kline Consumer Health Care Limited, (2020) 19 SCC 681 to contend that
jurisdiction under Article 226 of the Constitution is to look into the factum and
laws of limitation.

11. Learned counsel for the respondents opposed the submissions and
submitted that an appeal is maintainable against the order of remand under Order
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XLIII Rule 1 of CPC. He relied upon the judgment of Apex Court in the case of
Resham Singh Pyara Singh Vs. Abdul Sattar, (1996) 1 SCC 49. It is the submission
of learned counsel for respondent No.2(a) that rules of Order XLI of CPC shall
apply, so far as may be, to appeal from orders. In the case of Balwant Vs Mainabai,
AIR 1991 MP 11, this Court held that by virtue of Order XLIII Rule 2 of CPC,
provisions of Order XLI rule 22 of CPC would be applied, enabling the provisions
of cross-objections maintainable against the order also.

12.  He also relied upon the provisions of Section 108 of CPC whereby
procedure has been provided about the "Procedure in appeals from appellate
decrees and orders" and it includes orders made under CPC and therefore,
applicability of Order XLI in appeal governs Order XLIII rule 1 of CPC also. This
aspect has been considered in Rupinder Singh Anand Vs. Gajinder Singh Anand
and others, 2011 (1) MPLJ 646 by the Division Bench of this Court. Similarly, the
provisions of Order XLI Rule 27 of CPC regarding production of additional
evidence have been found applicable in the appeal under Order XLIII rule 1 CPC
in view of the judgment of Karnataka High Court in the case of M/s Patel
Enterprises Vs. M.P. Ahuja, ILR 1992 Kant. 3772.

13.  On same analogy, provisions of Order XLIII Rule 1 of CPC are also
applicable in appeals under Order XLIII rule 1 of CPC. He also relied upon the
judgment of this Court in the case of Khadak Bahadur alias Rajendra Pal Singh
Lodhi Vs. Niranjan Singh, 2016 (I) MPWN 110 to submit that two applications
under Order XXXIX Rule 1 and 2 of CPC should be heard and decided
analogously by the trial Court.

14.  Heard learned counsel for the parties and perused the documents appended
thereto.

15.  Thisisacase where petitioners/plaintiffs have filed a suit for declaration of
title and permanent injunction against the defendants with further relief that
respondent No.2(a) has no right to interfere in possession of plaintiffs. Suit was
filed on the allegations that defendant No.l without partition has sold out a
specific share of land to defendant No.2(a) and on the premise of said sale deed,
defendant No.2(a) is trying to interfere in possession of plaintiffs.

16.  So far as maintainability of application for temporary injunction at the
instance of defendant is concerned, said aspect has been considered by the Madras
High Court in the matter of Sivakami Achi Vs. Narayana Chettiar, AIR 1939
Madras 495 holding that an application under Order XXXIX Rule 1(a) of the CPC
can be made on behalf of defendant. This judgment has been considered by the
Division Bench of this Court in the matter Churamani and another Vs. Ramadhar
and others, 1991 MPLJ 311 holding that the defendant has right to move
application under Order XXXIX Rule 1 (a) of CPC if any property in dispute in a
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suit 1s in danger of being wasted, damaged or alienated by any party to a suit or
wrongfully sold in execution of a decree. This analogy has been further advanced
in Ram Narayan Singh Vs. Rikhraj Singh, 1997 MPWN 34. Recently, this Court in
the case of Nandu S/o Bhagwan Das and Another Vs. Jamuna Bai and Others,
(2016) 3 MPLJ 604 has elaborately discussed this issue holding that application
for temporary injunction moved on behalf of defendant is maintainable.

17.  Therefore, defendant for limited purpose as provision mandates can move
an application under XXXIX Rule 1 of CPC. Thus, the application if any
preferred by the defendant No.2(a) for temporary injunction under Order XXXIX
Rule 1(a) of CPC, then it is maintainable to that extent.

18.  So far as the question whether appellate Court under the miscellaneous
appellate provision under Order XLIII of CPC could have remanded the matter,
then it appears that in view of Division Bench judgment of this Court in the case of
Rupinder Singh Anand (supra) it has been held that Section 108 of CPC makes
Chapter VII apply to all appeals irrespective of whether they arise from decree or
not. Relevant para 15 is reproduced for ready reference:

""15. So far as maintainability of cross-objections is concerned,
it is true that cross-objections can be filed in appeal against
impugned judgment/order under Order XLI, Rule 22, Civil
Procedure Code. Section 108 makes Chapter VII apply to all
appeals, irrespective of whether they arise from decrees or
orders. Order XLIII, Rule 2, clearly lays down that the rules of
Order XLI shall apply, so far as may be, to appeals from orders.
It appears from this that the intention is to allow all matters
covered by Order XLI so far as they can be made applicable to
appellate orders and appeals therefrom as well. It is quite clear
therefore that a cross-objection in an appeal against an order
appealable under Order XLIII. Rule 1, Civil Procedure Code
can be made. This aspect of the case has been taken into
consideration by this Court in the matter of Beniprasad Agarwal
v. Hindustan Lever Ltd., Bombay, 1957 MPLJ 676 = AIR 1958
Madhya Pradesh 348, wherein this Court held that cross-
objections in appeal against such order can be made and the
cross- objections be placed as an appeal after it is filed."

19. Although miscellaneous appeal against the order of remand can only be
preferred on substantial questions of law {See: Narayanan Vs. Kumaran and
others, (2004) 4 SCC 26}. However petitioners (earlier appellants) filed
miscellaneous appeal under Order XLIII Rule 1 purportedly under Order XLIII
rule I(u) of CPC but later on converted this miscellaneous appeal into
miscellaneous petition under Article 227 of the Constitution, therefore, now that
point does not exist.
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20.  Therefore, considering the provisions of Orders XLI, XLIII and Section
108 of CPC as well as different pronouncements made in this regard, it appears
that the provision of Order XLI of CPC would apply in Order XLIII of CPC also to
the extent where remand is made.

21.  Even otherwise, this Court under the power of superintendence and to
further the cause of justice can pass the order in which it can hold that both the
applications for temporary injunction can be heard analogously. Reason being, if
the impugned order of miscellaneous appellate Court is set aside on alleged
technical ground then it would amount to restoration of illegal order and same is
not maintainable {See: Managing Director, ECIL and others Vs. B. Karunakar,
(1993) 4 SCC 727, Munna Lal Yadav Vs. Dr. Hari Singh Gour and another,
2006(3) MPHT 39 and recently in Dakkho Bai Vs. State of M.P. And others, 2015
(3) MPLJ 202)}. Therefore, on this count also to further the cause of justice, it is
imperative that order of miscellaneous appellate Court be maintained.

22.  Perusal of impugned order reveals that matter has been remanded back
mainly on the ground that two applications for temporary injunction were not
heard analogously. One application was decided on 27-06-2022 and another was
decided on 13-09-2022. This created anomalous situation. It is required that both
the applications ought to be heard analogously and then would be decided
accordingly by the trial Court.

23.  So far as interest of plaintiffs is concerned, that has been protected by the
remand order whereby for the time being alienation, transfer, sale have been
injuncted till applications of both the rival parties are decided. Therefore, itisnota
case where petitioners/plaintiffs are prejudiced in any manner.

24.  Inthe cumulative analysis, no case for interference is made out. Parties are
directed to appear before the trial Court by next date of hearing and trial Court
shall decide the applications preferred by the plaintiffs and defendant No.2(a)
analogously in accordance with law. Impugned order passed by the miscellaneous
appellate Court is hereby affirmed.

25.  Petition stands disposed of in above terms.

Order accordingly
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Before Mr. Justice Duppala Venkata Ramana
MP No. 1753/2022 (Jabalpur) decided on 7 December, 2023

PANCHAMLAL PATEL & anr. ...Petitioners
Vs.
UNION OF INDIA ...Respondent

Constitution — Article 227 — Conditional Award — Jurisdiction of
Tribunal — Claims Tribunal awarded Rs. 8 lacs alongwith condition that
appellants can only withdraw 10%-10% of their share and remaining
amount will be kept in fixed deposits for 8 yrs. — Held — Tribunal has no such
jurisdiction in case where claimants are major, who are none other than
parents of deceased — Claimants are nearer to age of 50 yrs. and have every
right to utilize the amount in any manner, as they like — Imposed condition set
aside—Petition allowed. (Paras4,6 & 10to 12)

WIaErT — sig#8T 227 — WId JArs — SfEBYT 1 AAHIRGT — T4
IfErHROT gIRT 8 AT YA T 3dTs 39 d & vt fear fob arfiareft sras amr
BT el 10%—10% idTa Iod & a7 3y fdr 8 a5l & fou arafer w=r &
w9 # el ol — afrfaeiRa — siferexer & S99 gevor ¥ ol SIS
AfreIRar 78 2 Wil q[Eaddl RS 8, off B AR 9 dfeds Jaa @
ATAT—fdr @ — STarhdf T 50 9% @Y Y & ¥ 3R S= Al &) fedt
YHR 9, O 9 I, SUAT A BT g7 ARSR & — fRIfa o srarea —
TS HYR |

Casesreferred:
(1994)2SCC176,(2002) 6 SCC52.

Aparna Singh, for the petitioners.
Divesh Bhojne, for the respondent.

ORDER

DUPPALA VENKATA RAMANA, J.:- The petition filed under Article 227
of the Constitution of India questioning to set aside the condition no.17 of the
impugned judgment dated 25.01.2002 passed by the learned Railway Claims
Tribunal dated 25.01.2022 in O.A.No./ITu/BPL/230/2018, whereby the learned
Claims Tribunal awarded an amount of Rs.8,00,000/- (Eight Lacs Rupees) with
interest 6% per annum from the date of the incident dated 18.01.2018 till the date
of order.

2. That, the learned Tribunal further imposed a condition no.17, total amount
of compensation of Rs.8,00,000/- to be paid including interest by the Railway
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Administration as stated above. Both the petitioners/claimants are entitled to
withdraw 10%-10% of their respective shares and the remaining 90%-90%
amount shall be kept in the fixed deposit of the Nationalize Bank for eight years
for the benefit of petitioners and permitted the claimants to withdraw the interest
on its monthly as per their convenience.

3. That, the petitioners/claimants filed this petition challenging to set-
aside the condition no.17 of the impugned judgment dated 25.01.2022 and
directing the Tribunal to release the amount which has been deposited in the
Nationalize Bank in favour of the petitioners.

4. On perusal of the petition, it is clear that the deceased Neetu Patel is the
daughter of the petitioners/claimants and by the date of incident i.e. 17.01.2018,
the claimants are 45 and 44 years, now they are nearer to 50 years and starts
ailments and need to spend some money for their essential needs, therefore, they
filed the present petition for setting aside the condition as stated above and
directing the Tribunal to release the amount which has been fixed in the
Nationalize Bank.

5. The point for determination:
"Whether there is any merit in the petition to allow ?”

6. Admittedly that the Tribunal has no such jurisdiction in case where the
claimants are major, who are none other than the parents of the deceased. This
condition no.17 is incorporated by the Tribunal is unwarranted and uncalled for in
the eye of law. The claimants who are the parents of the deceased and nearer to the
age of 50 years have every right to utilize the amount in any manner, as they like.

7. The learned counsel for the respondent/Railway has placed reliance in

para-23 of General Manager Kerala State Road Transport Corporation
Trivandrum Vs. Sussamma Thomas (Mrs.) and others, (1994) 2 SCC 176, which
reads as follows :

23. Inacase of compensation for death it is appropriate that
the Tribunals do keep in mind the principles enunciated by this
Court in Union Carbide Corpn. v. Union of India [(1991) 4 SCC
584] in the matter of appropriate investments to safeguard the
feed from being frittered away by the beneficiaries owing to
ignorance, illiteracy and susceptibility to exploitation. In that
case approving the judgment of the Gujarat High Court in
Muljibhai Ajarambhai Harijan v. United India Insurance Co.
Ltd. [(1982) 1 Guj LR 756] this Court offered the following
guidelines: (Guj LR pp. 759-60)”

(1) The Claims Tribunal should, in the case of minors,
invariably order the amount of compensation awarded to the
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minor be invested in long term fixed deposits at least till the date
of the minor attaining majority. The expenses incurred by the
guardian or next friend may, however, be allowed to be withdrawn;

(i1) In the case of illiterate claimants also the Claims
Tribunal should follow the procedure set out in (i) above,
but if lump sum payment is required for effecting purchases of
any movable or immovable property such as, agricultural
implements, rickshaw, etc., to earn a living, the Tribunal may
consider such a request after making sure that the amount is
actually spent for the purpose and the demand is not a ruse to
withdraw money;

(ii1) In the case of semi-literate persons the Tribunal
should ordinarily resort to the procedure set out at (i) above
unless it is satisfied, for reasons to be stated in writing, that the
whole or part of the amount is required for expanding and
existing business or for purchasing some property as mentioned
in (ii) above for earning his livelihood, in which case the
Tribunal will ensure that the amount is invested for the purpose
for which itis demanded and paid;

(iv) In the case of literate persons also the Tribunal
may resort to the procedure indicated in (i) above, subject
to the relaxation set out in (ii) and (iii) above, if having regard to
the age, fiscal background and strata of society to which the
claimant belongs and such other considerations, the Tribunal in
the larger interest of the claimant and with a view to ensuring the
safety of the compensation awarded to him thinks it necessary
todo order;

(V) In the case of widows the Claims Tribunal should
invariably follow the procedure set outin (I) above;

(vi) In personal injury cases if further treatment is
necessary the Claims Tribunal on being satisfied about the same,
which shall be recorded in writing, permit withdrawal of such
amount as is necessary for incurring the expenses for such
treatment;

(vii)  Inall cases in which investment in long term fixed
deposits is made it should be on condition that the Bank will not
permit any loan or advance on the fixed deposit and interest on
the amount invested is paid monthly directly to the claimant or
his guardian, as the case may be;

(viii)  In all cases Tribunal should grant to the claimants
liberty to apply for withdrawal in case of an emergency. To meet
with such a contingency, if the amount awarded is substantial,
the Claims Tribunal may invest it in more than one Fixed
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Depositso thatif need be one such F.D.R. can be liquidated."

These guidelines should be borne in mind by the Tribunals
in the cases of compensation in accident cases.

8. That the above cited decision is not applicable to the present facts of this
case and it applied if any of the claimants are minor, the above decision should
follow by all the Tribunals in case of compensation of accident case.

9. A judgment of Hon'ble Apex Court in the case of H.S. Ahammed Hussain
and Another Vs. Irfan Ahammed, (2002) 6 SCC 52, relevant para-8 reads as
follows:

8. e Inthe facts and circumstances of the present case,
we are of the view that the amount of compensation awarded in
favour of the mothers should not be kept in fixed deposit in a
nationalised bank..........

10. In the light of above said judgments, no restriction can be imposed on the
rights of an adult to claim compensation amount deposited in their names by the
Railways.

11. In the facts and circumstances of the case, the amount of compensation
awarded in favour of the parents of the deceased should not be kept in fixed
deposit and this deposited money need for them for their necessities.

12. Therefore, the petition is allowed, the petitioners/claimants in the
present petition near to about 50 years. Hence, the condition imposed in para
no.17 of the impugned judgment dated 25.01.2022 is unwarranted and uncalled
for in the eye of law and is liable to be set-aside and the total compensation amount
is directed to be released in favour of the petitioners within a period of four weeks
from the date of this order.

13.  Accordingly, the petition is allowed.

Petition allowed

I.LL.R. 2024 M.P. 112
Before Mr. Justice Hirdesh
SA No. 1258/2021 (Indore) decided on 15 September, 2023

SULEMAN ...Appellant
Vs.
NARENDRA KUMAR ...Respondent

A. Transfer of Property Act (4 0f 1882), Section 54 and Registration
Act (16 of 1908), Section 17 & 49 — Sale of Immovable Property — Held — Apex
Court concluded that transfer of immovable property by way of sale can only
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be by a deed of conveyance (sale deed) — In absence of a deed of conveyance
(duly stamped and registered as required by law) no right, title or interestin a
immovable property can be transferred — An agreement to sell does not
create any right or title in favour of the intending buyer. (Para9& 12)

@. GHIRT 3=X0T SIETIH (1882 T 4), €IIRT 54 UF Rforeglaeor
I (1908 @7 16), €IIRT 17 T 49 — ¥JIG7 Wyfcd &1 faspy — AffaiRa —
Wai=a =marad A frssfta fear 2 f& fasa gy emaR gufead &1 siaver aad
gearaver u3 (fasa facr|) g € fear o dear @ — sxaiarer—u= (fafer gy
Juferd awIe, wU 9 wifdd g usiigd) &1 srgulerfa § ermar qufea § &1
g Y AfreR, g6 A7 fEa falRa 2 fear o1 g&dar — fasa—aR e
DAl & Y&l A DI ARSR AT 8 GHoId ] Hear |

B. Specific Relief Act (47 of 1963), Section 34 and Limitation Act
(36 of 1963), Schedule Part 11, Clause 54 — Limitation — Held — For specific
performance of a contract, the period of limitation is 3 yrs. from the date
fixed for performance or if no such date is fixed, when the plaintiff has notice
that performance is refused. (Para15)

@ [afafds sgaly sifeifaw (1963 @1 47), €RT 34 vd gRefr
Sfef s (1963 @1 36), It 47 I, @< 54 — gRediar — aitafaiRa —
Jifaer @ fafafdse arem @ fog aRfi, uras & forg fraa fafar @ ar srer e
31 fafyr frraa a8 2, ard) &1 uTe @ SHR & a1 @ 3 99 3 afer 2 |

Casesreferred :

(2010)8SCC383, JT2011(12) SC654,(2001) 8 SCC 584.

Murtuza Bohra, for the appellant.
Burhanuddin Azad, for the respondent.

ORDER

HIRDESH, J.:- Heard on the question of admission.

This present second appeal is filed by the appellant/plaintiff under Section
100 of the Code of Civil Procedure (hereinafter referred to as 'CPC') against the
judgment and decree dated 19.02.2021 passed by the learned II Additional
District Judge, Kukshi, district Dhar in Regular Civil Appeal No.3A/2019
affirming the judgment and decree dated 29.11.2018 passed by the learned Civil
Judge, Class-II, Kukshi, district Dhar in civil suit n0.200001A/2013 whereby the
plaintiff/appellant's suit for specific performance of contract and permanent
injunction has been dismissed.

2. The brief facts of the case is that the plaintiff/appellant filed a civil
suit for declaration of title and permanent injunction with respect to plot no.20
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Section E, 40 x 50 sq ft. situated at Survey Nos.244/2, 244/6, 244/7, 244/8 total
area 3.418 sq.ft at Kukshi, district Dhar against the respondent. It is further
pleaded that late Sukhdev father of the defendant executed one sale deed dated
09.04.1990 with respect to the suit property in favour of the plaintiff after
receiving the total sale consideration and delivered the possession of the suit
property to the plaintiff/appellant. Since then the plaintiff is in possession of the
suit property. One notice was also issued for demand of diversion tax to the
plaintiff. After some time the defendant refused to honour the agreement and
intimidated to sell the land to the third party. Thereafter the plaintiff/appellant
filed a civil suit and prayed for grant of permanent injunction and declaring the
title of the suit property.

3. The respondent has denied the averments of the plaint in the written
statement and pleaded that his father never executed the sale deed in respect of
the suit property in favour of the plaintiff and that deed was forged and his
father never delivered the possession of the suit property in favour of the
plaintiff and the defendant is continuously in possession of the suit property and
prays for dismissal of the suit. The trial Court after framing the issues and
recording evidence of both the parties had dismissed the suit. Being aggrieved by
the said judgment and decree the appellant/plaintiff preferred an appeal before the
first appellate Court and the first appellate Court vide the impugned judgment and
decree affirmed the judgment and decree passed by the trial Court. Against the
impugned judgment and decree of the first appellate Court, the present appeal has
been filed.

4. Learned counsel for the appellant submitted that the judgment and
decree passed by both the Courts below are illegal, not based on proper
appreciation of evidence, failed to consider the oral and documentary evidence
produced by the plaintiff/appellant. The impugned judgment is perverse in fact
and law, therefore, deserves to be set aside. He further submitted that he filed a
suit for declaration and injunction in respect of suit property, but the trial Court
in para 1 of the judgment wrote this suit is filed for specific performance and
permanent injunction, therefore, the findings of both the Courts below are
perverse and against the evidence available on record. In the light of the aforesaid,
learned counsel for the appellant submits that the appeal deserves to be admitted
on the substantial questions of law proposed by the appellant.

5. Heard learned counsel for the parties and perused the record.

6. The first point argued by the learned counsel for the appellant is that he
filed a suit for declaration and permanent injunction in respect of the suit property,
but the trial Court in his judgment in para 1 wrote that this suit is filed for specific
performance and permanent injunction, so the trial Court has drawn wrong
inference in respect of the suit filed by the appellant/plaintiff, but on perusal of the
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first appellate Court judgment, this contention is elaborately discussed in para 21
by holding that this error is not material and no prejudice will be caused to the
appellant/plaintiff.

7. Learned counsel for the appellant argued that the appellant/plaintiff filed
suit for declaration of the suit property and submitted that father of the defendant
executed a sale deed on 09.04.1990 in favour of the plaintiff.

8. On perusal of the document Ex.P-1 this document is an agreement to sell
andnotasale deed and it is an unregistered document.

Section 54 defines the "Sale" of immovable property.-Sale is a
transfer of ownership in exchange for a price paid or promised
or part-paid and part-promised.

Sale how made - Such transfer, in the case of tangible immovable
property of value of one hundred rupees and upwards, or in the
case of a reversion or other intangible thing, can be made only
by aregistered instrument.

In the case of tangible immovable property of a value less than
one hundred rupees, such transfer may be made either by a
registered instrument or by delivery of the property."

9. In the case of Meghmala Vs. G.Narasimha Reddy reported in
(2010) 8 SCC 383 it is held that an agreement to sell does not create any right
or title in favour of the intending buyer. In the case of Suraj Lamp and Industries
Pvt.Ltd. Vs. State of Haryana reported in JT 2011 (12) SC 654 it is held that
transfer of immovable property by way of sale can only be by a deed of conveyance
(sale deed). In the absence of a deed of conveyance (duly stamped and registered
as required by law) no right, title or interest in an immovable property can be
transferred.

10. Section 17 of the Registration Act, 1908 also provides the registration of
document. Section 17 reads as under:-

17. Documents of which registration is compulsory.—(l)
The following documents shall be registered, if the property to
which they relate is situate in a district in which, and if they have
been executed on or after the date on which, Act No. XVI of
1864, or the Indian Registration Act, 1866, or the Indian
Registration Act, 1871, or the Indian Registration Act, 1877, or
this Act came or comes into force, namely:—

(a) instruments of gift of immovable property;

(b) other non-testamentary instruments which purport or
operate to create, declare, assign, limit or extinguish, whether in
present or in future, any right, title or interest,whether vested or
contingent, of the value of one hundred rupees and upwards, to
or inimmovable property;
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(c) non-testamentary instruments which acknowledge the
receipt or payment of any consideration on account of the
creation, declaration, assignment, limitation or extinction of
any such right, title or interest; and

(d) leases of immovable property from year to year, or for
any term exceeding one year, or reserving a yearly rent;

(e) non-testamentary instruments transferring or assigning any
decree or order of a Court or any award when such decree or
order or award purports or operates to create, declare, assign,
limit or extinguish, whether in present or in future, any right,
title or interest, whether vested or contingent, of the value of one
hundred rupees and upwards, to or in immovable property:

11. Section 49 of the Registration Act, 1908 reads as under:-

"'49. Effect of non-registration of documents required to be
registered.—No document required by section 17 [or by any
provision of the Transfer of Property Act, 1882 (4 of 1882)], to
be registered shall—

(a) affectany immovable property comprised therein, or
(b) conferany power to adopt, or

(c) be received as evidence of any transaction affecting such
property or conferring such power, unless it has been registered:

[Provided that an unregistered document affecting
immovable property and required by this Act or the Transfer of
Property Act, 1882 (4 of 1882), to be registered may be received
as evidence of a contract in a suit for specific performance under
Chapter II of the Specific Relief Act, 1877 (3 of 1877) or as
evidence of any collateral transaction not required to be effected
by registered instrument. |

12. So on perusal of the provisions of Section 54 of the Transfer of
Property Act, Sections 17 and 49 of the Registration Act it is clear that no right,
title or interest in immovable property can be transferred without registration of
the sale deed.

13. Learned counsel for the appellant's contention that it is a sale deed as per
the above discussion is not found to be correct. In view of the above provisions it
is found that it is only an agreement to sell and this document Ex.P-1 does not
confer any right, title or interest to the plaintift/appellant.

14. Learned counsel for the appellant submits that the Courts below
erred in holding that the suit was time barred. Ex.P-1 was executed between the
parties on 09.04.1990 and on perusal of the pleadings it is never found that the
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plaintiff was ready and willing for performance of the sale deed in respect of the
suit property and could not notice the respondent/defendant to execute the sale
deed in favour of the plaintiff.

15. Clause 54 of PART II of The Schedule of the period of Limitation under
the Limitation Act, 1963 provides that for specific performance of a contract the
period of limitation is three years from the date fixed for performance, or, if no
such date is fixed, when the plaintiff has notice that performance is refused.

16. In the present case, plaintiff had not adduced any evidence that he
gave notice to the defendant for executing the sale deed in favour of the plaintiff
and he was ready and willing for performance of the sale deed in respect of the
suit property. So, the Courts below have rightly held that the suit is time barred.

17. Learned counsel for the appellant further submitted that both the Courts
below have erred that the plaintiff is not in possession of the suit property. In the
present case, both the Courts below have recorded finding that plaintift is not in
possession of the suit property. The concurrent findings recorded by the Courts
below are based on proper appreciation and assessment of the oral and documents
onrecord.

18. In the case of Mohanlal Vs. Nihal Singh reported in (2001) 8 SCC 584 the
Hon'ble Apex Court held that the question of possession of the suit land is
essentially one of the fact.

19. The trial Court as well as the first appellate Court on appreciation of oral and
documentary evidence on record declined to accept the case of the plaintiff that he
was in possession of the suit property. The trial Court has recorded a positive
finding based on the documents and oral evidence led by the defendant that
defendant is in possession of the suit property continuously. The first appellate
Court which is the final Court of fact has affirmed the finding of the trial Court
regarding the defendant's possession over the suit land. The question raised before
this Court relating to possession there is hardly any scope of interference in the
finding of possession concurrently recorded by the Courts below within the
limited parameters of Section 100 of the CPC by this Court.

In such circumstances, no substantial question of law arises for
consideration in this present appeal. The appeal being devoid of any merit is
accordingly dismissed. No order as to costs.

Appeal dismissed
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Before Mr. Justice Vijay Kumar Shukla
CRA No. 7453/2023 (Indore) order passed on 31 August, 2023

KETAN ...Appellant
Vs.
STATE OF M.P. & ors. ...Respondents

A. Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act (33 of 1989), Section 14-A(2) — Second Criminal Appeal —
Maintainability — Held — After rejection or withdrawal of criminal appeal
before this Court and approaching the Special Court for grant of bail with
changed circumstances, the order passed by Special Courtis a fresh order on
merit and therefore same can be challenged u/S 14-A(2) by filing appeal
before this Court — Mere mentioning of criminal appeal as second, third or
fourth would not change the right of applicant to challenge the fresh order —
Appeal maintainable. (Paras 20 to 22)

».  srgglaa aifa v srgqfaa srorfa (SreraiR fareor) s
(1989 BT 33), €TIRT 14—A (2) — fa T 1S 3rdfier — yiwvfiyar — aififaeifRa —
3N T & 994 9 1S @ el sRdIeR fhd 9 s1erat ar ford o1 @
eI a7 9l g3 URRARAl @ w1 sEa yaE f6d o1 & fag fagy
AT & q9el S, faey <o g1 umiRa J<e [URINl R UH =141
JATQY 8 U9 sufdy Sad &l aRT 14—A(2) & @A 30 A™TT & G¥eT rdiel
g &R g < o1 FHhcdt — 71 <1ived arder &1 fg<i, gefia srerar agef &
wY ¥ IfearRad &A1, 93 MRy &1 gAtdl 39 & AATH B AfHR ® uRafda
&Y BT — 3rdfret urwofi |

B. Interpretation of Statute — Non-Obstante Clause — Effect — Held
— A non-obstante clause is a legislative device employed by competent
legislature to give overriding effect in case of any conflict or inconsistency
over provision of same Act or other Acts — Its purpose is to provide the way
for full operation of enacting provision without any impediment or
obstruction of any provisions of same Act or any other Act—Its main object is
to provide full operation of the Act. (Paras 15t0 19)

. BT & [daT — walyR @ — gwrq — sfafaiRa — gafaR
Ts UP faumrf Susxer @ Sl fo gar= aferfas srerar s=a rferf— & Suse
R fedl faig srerEr s™wfa & 9HRer ¥ JqeARIE ydrd <9 & fow wew
faenfier g1 e fear sirar @ — saar gats ga fefras srerar fad
3=y Ifrfraa & fdl ff Suder B B ST erar qrem & faqr ifefrafia
IUdT & YUf yad- =g A7 SUARA AT @ — SHBT & I ¥ a9 &1
gof yad= Susfea s 2 |
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Casesreferred:

CRA No. 1502/2023, CRA No. 4668/2017 decided on 05.12.2017,
Criminal Appeal No. 1957/2022 (Chhatisgarh High Court) (DB), Criminal
Appeal No. 1797/2022 (Chhattisgarh High Court), AIR 1984 SC 1022, AIR 2005
SC1605.

Mitesh Jain, for the appellant.
Tarun Pagare, P.P. for the respondent/State.

ORDER

VIJAY KUMAR SHUKLA, J.: The present criminal appeal is filed under
Section 14-A(2) of the Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act, 1989 (hereinafter referred as POA Act) r/w Section 439 of Cr.P.C.

2. Counsel for the State raised preliminary objection regarding maintainability
of the appeal with the contention that the 2nd Criminal Appeal under Section 14-
A(2) of POA Act once dismissed is not maintainable in view of the judgment
passed by Coordinate Bench at Gwalior in Criminal Appeal No. 1502/2023
(Neeraj Verma vs. State of M.P. & Anr.) . He referred the para - 6 & 7 of the said
judgment which is reproduced as under :-

6. Once an appeal is dismissed, the appellant would have to
approach the Special Court or the Exclusive Special Court
afresh for an order of bail. While entertaining such a second
application, the learned Court below can pass an order
granting bail, if it finds a change in circumstance. The
constraint of an order passed by the High Court under 438 or
439 baring the inferior Court from entertaining an application
for bail in line with judicial propriety, will not apply in the
case of a fresh application under the Special Act. Even though
the High Court may have dismissed an appeal against the
previous order passed by the learned Court below rejecting the
application for bail of the accused, a change in circumstance
demonstrated by the accused before the learned trial Court does
not bar it from entertaining the fresh application.

7. Thus, this Court finds that the High Court cannot entertain
an application under section 438 or 439 Cr.P.C. for an offense
under the Special Act as that authority has been taken away from
the High Court impliedly by Section 14A (2) of the Special Act
which makes the High Court a Court of Appeal which can only
examine the correctness of an order passed by the learned Court
below under section 438 or 439 for an offence under the Special
Act. This Court is also of the opinion as mentioned hereinabove
that a second application for grant of bail by the accused before
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the Special Court or the Exclusive Special Court is maintainable
on changed circumstances when demonstrated by the accused
and the trial Court shall not be bound by the fact that its previous
order of rejection has been approved of by the High Court under
its appellate jurisdiction.

3. This Court in the case of Neeraj (supra) held that the High Court
cannot entertain an application under Section 438 or 439 Cr.P.C. for an offence
under the Special Act as that authority has been taken away from the High
Court impliedly by Section 14A(2) of the Special Act which makes the High
Court a Court of Appeal which can only examine the correctness of an order
passed by the learned Court below under Section 438 or 439 for an offence under
the Special Act. It is further held that this Court is of the opinion as mentioned
hereinabove that a second application for grant of bail by the accused before the
Special Court or the Exclusive Special Court is maintainable on changed
circumstances when demonstrated by the accused and the trial Court shall not be
bound by the fact that its previous order of rejection has been approved of by the
High Courtunder its appellate jurisdiction.

4. It is argued that the applicant had earlier approached this Court by filing a
criminal appeal and, therefore, the second criminal appeal though it is titled as
First Criminal Appeal cannot be entertained.

5. Per contra, counsel for the applicant submits that in the light of the
observations made by this Court in the case of Neeraj (supra), the applicant has
filed an application before the trial Court on the changed circumstances and the
trial Court has rejected the application by the impugned order and the trial Court
has passed a fresh order and, therefore, this Court can examine the validity of the
said order and the appeal under Section 14-A(2) of the Act has to be treated as First
Criminal Appeal and this Court has to examine the order on merit.

6. In support of their submissions, they referred an order passed by
Coordinate Bench at Indore in the case of Ramu @ Ramlal vs. State of M.P.
(Criminal Appeal No. 4668/2017 decided on 05th December 2017) and also
a judgment passed by the Division Bench of Chhatisgarh High Court in Criminal
Appeal No. 1957/2022.

7. The POA Act was promulgated which is an Act to prevent the Commission
of offences of atrocities against the members of the Scheduled Castes and the
Scheduled Tribes, to provide for Special Courts and Exclusive Special Courts for
the trial of such offences and for the relief and rehabilitation of the victims of such
offences and for matters connected therewith or incidental thereto, but it had no
provision of appeal against the order granting or rejecting bail.



I.L.R. 2024 M.P. Ketan Vs. State of M.P. 121

8. The Scheduled Castes and the Scheduled Tribes (Prevention of
Atrocities) Amendment Act, 2015 was brought into force with effect from
26-1-2016 by which the extensive amendment was made in the Act. Section 14 of
theAct provides for Special Court and Exclusive Special Court with power and
jurisdiction to try the offences under the Act and further, power to directly take
cognizance of the offence under the Act was introduced. Section 14A was also
introduced with effect from 26-1-2016 which provides for appeals from any
judgment, sentence or order, not being an interlocutory order, of a Special Court
or an Exclusive Special Court, to the High Court both on facts and on law. Sub-
section (2) of Section 14A further provides that an appeal shall lie to the High
Court against an order of the Special Court or the Exclusive Special Court
granting or refusing bail. For the sake of convenience, Section 14A of the Act
needs to be noted here which states as under: -

"14A Appeals.—(1) Notwithstanding anything contained in
the Code of Criminal Procedure,1973 (2 of 1974), an appeal
shall lie, from any judgment, sentence or order, not being an
interlocutory order, of a Special Court or an Exclusive Special
Court, to the High Court both on facts and on law.

(2) Notwithstanding anything contained in subsection (3) of
section 378 of the Code of Criminal Procedure, 1973 (2 of
1974), an appeal shall lie to the High Court against an order of
the Special Court or the Exclusive Special Court granting or
refusing bail.

(3) Notwithstanding anything contained in any other law for
the time being in force, every appeal under this section shall
be preferred within a period of ninety days from the date of the
judgment, sentence or order appealed from:

Provided that the High Court may entertain an appeal after the
expiry of the said period of ninety days if it is satisfied that the
appellant had sufficient cause for not preferring the appeal
within the period of ninety days:

Provided further that no appeal shall be entertained after the
expiry of the period of one hundred and eighty days.

(4) Every appeal preferred under sub-section (1) shall, as far as
possible, be disposed of within a period of three months from
the date of admission of the appeal.”

9. After hearing both the parties, the question arises for consideration that
whether the present appeal titled as First Criminal Appeal or Second Criminal
Appeal or Third Criminal Appeal or Fourth Criminal Appeal or repeated Criminal are
maintainable before this Court under Section 14-A(2) of the Act after approaching
the trial Court by filing fresh application with changed circumstances.
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10. In the case of Neeraj (supra), Coordinate Bench has held that the Second
Criminal Appeal is not maintainable before the Court, but Second Application for
grant of bail by the accused before the Special Court or the Exclusive Special
Court is maintainable on changed circumstances when demonstrated by the
accused and the trial Court shall not be bound by the fact that its previous order of
rejection has been approved by the High Court under its appellate jurisdiction.
Thus, in the case of Neeraj, the Court has clearly granted liberty to the accused to
apply afresh before the Special Court with the changed circumstances and the
Special Court has to pass fresh order without being influenced by the rejection of
the application by the High Court. Admittedly, in the present appeal, the Appellant
has filed an application before the Trial Court after approaching this Court and the
trial Court has passed fresh order which is sought to be challenged in the present
Criminal Appeal. Therefore, the question arises that whether the Appellant can
again approach this Courtunder Section 14-A(2) of the Act or not.

11. Before Chhattisgarh High Court in the case of Dushyant Pandey vs.
State of Chhattisgarh (Criminal Appeal No. 1797 of 2022), the following
question of law was under consideration .

"Firstly, whether if an appeal against an order passed by a
Special Court rejecting an application under Section 439 of
CrPC, has been decided on merits or otherwise by this Court, the
subsequent appeal under any change circumstances is
maintainable before this Court?

If yes, whether this Court can entertain an appeal after the period
of limitation as provided under the 2nd proviso clause of the
Section 14A of the Special Act?”

12.  Theaforesaid question of law was answered in para-31 as under:-

1. Once an appeal under Section 14A of the POA Act against the
order passed by the Special Court rejecting the application
under Section 439 of the CrPC is decided on merits or otherwise
by this Court, subsequent appeal under change of circumstances
would not be directly maintainable under Section 14A of the
POA Actbefore this Court even on change of circumstances and
remedy to the accused, if any, is to file an application before the
Special Court for grant of bail.

2. Since the answer to the first stated question is in negative, it
would not be expedient to answer the second stated question.

13. Thus, the view taken by this Court in the case of Neeraj and by the
Chhattisgarh High Court in the case of Dushyant Pandey is same that once the
appeal under the Act has been dismissed, the Second Criminal Appeal would not
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be maintainable. However, the remedy is available to the accused is to file an
application before the Special Court for grant of bail.

14. Section 14A(2) of the POA Act begins with non obstante clause
"notwithstanding anything contained in sub-section (3) of section 378". It would
be appropriate to notice the meaning and purport of "non obstante clause.”

15. A non obstante clause is generally incorporated in a statute to give
overriding effect to a particular section or the statute as a whole.The meaning of’
non obstante clause' has been explained in the Advanced Law Lexicon by P.
Ramnath Aiyar as follows: -

"Non obstante clause. A clause in a statute which overrides all
provisions of the statute. It is usually worded :

'Notwithstanding anything in....” Need not always have effect of
cutting down clear terms of enactment.
Enacting part when clear can Control non obstante clause.

A clause used in public and private instruments intended to
preclude, in advance, any interpretation contrary to certain
declared objects or purposes.”

16. A clause beginning with 'notwithstanding anything contained in this Act
or in some particular provision in the Act or in some particular Act or in any law
for the time being in force', is sometimes appended to a section in the beginning,
with a view to give the enacting part of the section in case of conflict an overriding
effect over the provision or Act mentioned in the non obstante clause. It is
equivalent to saying that in spite of the provision or Act mentioned in the non
obstante clause, the enactment following it will have its full operation or that the
provisions embraced in the non obstante clause will not be an impediment for the
operation of the enactment. Thus a non obstante clause may be used as a
legislative device to modify the ambit of the provision or law mentioned in the non
obstante clause or to override it in specified circumstances. (See page 364 of
Principles of Statutory Interpretation by Justice G.P. Singh, 12th Edition 2010.)

17.  The nature and object of non obstante clause came to be considered
by their Lordships of the Supreme Court in the matter of Union of India and
anotherv. G.M. Kokil and others AIR 1984 SC 1022 in which it has been held that
anon obstante clause is a legislative device employed to give overriding effect to
certain provisions over some contrary provisions that may be found either in the
same enactment or some other enactment to avoid the operation and effect of all
contrary provisions.
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18. Similarly, in the matter of State of Bihar and others v. Bihar M.S.E.S.K.K.
Mahasangh and others AIR 2005 SC 1605, the effect of non obstante clause has
been explained by their Lordships of the Supreme Court in paragraph 47 of the
report as under: -

"47. Normally the use of phrase by the Legislature in a statutory
provision like 'motwithstanding anything to the contrary
contained in this Act' is equivalent to saying that the Act shall be
no impediment to the measure (See Law Lexicon words
'notwithstanding anything in this Act to the contrary). Use of
such expression is another way of saying that the provision in
which the non obstante clause occurs usually would prevail
over other provisions in the Act. Thus, non obstante clauses are
not always to be regarded as repealing clauses nor as clauses
which expressly or completely supersede any other provision of
the law, but merely as clauses which remove all obstructions
which might arise out of the provisions of any other law in the
way of the operation of the principle enacting provision to
which the non obstante clause is attached. (See Bipathumma
and others vs. Mariam Bibi; (1966(1) Mysore Law Journal page
162 and at page 165."

19.  Thus, it is quite vivid that a non obstante clause is a legislative device
which is employed by the competent Legislature to give overriding effect in case
of any conflict or inconsistency over the provisions of the same Act or other Acts.
The purpose of non obstante clause is to provide the way for full operation of
enacting provision without any impediment of obstruction of any provisions of
the same Act or any other Act. The main object is to provide full operation of the
Act.

20.  Admittedly, in the present case, the appellant has applied before the
Special Court by filing application with changed circumstances for grant of bail
and the said application has been dismissed by the impugned order. From reading
the entire provisions of Section 14-A of the Act and as herein-above discussed, the
provision is with non obstante clause and being a special Act has overriding effect
on the provisions under the other law. It has been provided under Sub-Section (2)
of Section 14-A that an appeal shall lie to the High Court against an order of the
Special Court or the Exclusive Special Court granting or refusing bail. There is no
bar by the legislature under Section 14-A to challenge the fresh order by filing an
appeal under Sub-Section (2).

21.  Considering the provisions of Section 14-A(2) of the Act that Criminal
Appeal is maintainable against an order of the Special Court or the Exclusive
Special Court granting or refusing bail, it is an apparent that after rejection or
withdrawal of Criminal Appeal before this Court and approaching the Special
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Court for grant of bail with the changed circumstances, the order passed by the
trial Court is fresh order on merit and, therefore, the same can be challenged under
Section 14-A(2) by filing an appeal. Thus, an appeal under Section 14-A(2) of the
Actis maintainable against a fresh order passed by the Special Court rejecting the
subsequent application for grant of bail irrespective of the fact whether the
appeals are mentioned as second, third or fourth. The mere mentioning of
Criminal Appeal as second, third or fourth would not change the right of the
applicant to challenge the fresh order. The same has to be treated to be first
Criminal Appeal and the impugned order can be examined on its own merit.

22.  Inview of'the aforesaid, it is held that appeal is maintainable. The appeal is
directed to be listed for hearing for consideration on meriton 05.09.2023.

Order accordingly

I.L.R. 2024 M.P. 125 (DB)
Before Mr. Justice Ravi Malimath, Chief Justice &
Mr. Justice Vishal Mishra
CRA No. 879/2013 (Jabalpur) decided on 18 October, 2023

GOWARDHAN ...Appellant
Vs.
STATE OF M.P. ...Respondent

A. Penal Code (45 of 1860), Sections 302, 376(2)(cha), 363, 364,
366 & 201 — Circumstantial Evidence — Theory of Last Seen Together — Held —
Victim was not seen by anyone after she was last seen with appellant — Time
duration between missing of the girl and her dead body being found is very
less — There is no possibility that girl was with somebody else — It is
established that offence has been committed by none other than appellant —
Conviction upheld — Appeal dismissed. (Para14 & 19)
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B. Penal Code (45 of 1860), Sections 302, 376(2)(cha), 363, 364,
366 & 201 — Medical Evidence — FSL Report — Diatom Test — Held — Injuries
were found on the body of the victim — Doctor has opined regarding
suggestive of vaginal penetration and suggested for diatom test — Diatom test
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was got conducted by police authorities which was found positive — Appellant
failed to explain the recovery of clothes of deceased at his instance and
presence of sperm on the clothes as per FSL — These aspects goes strongly
against appellant. (Para12 & 18)
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C. Criminal Practice — Related/Interested Witness — Held —
Statement of interested witness should not be discarded merely because they
are relatives of victim. (Para14 & 16)
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Casesreferred:

(2012) 5 SCC 777, 2023 SCC OnLine SC 1132, 2022 SCC OnLine SC
1440, (2012) 13 SCC 231.

B.S. Khare, for the appellant.
A.S. Baghel, P.P. for the respondent.

JUDGMENT

The  Judgment of the Court was delivered by :
VISHAL MISHRA, J.:- This appeal has been filed by the appellant being
aggrieved by the judgment of conviction and order of sentence dated 30.03.2010
passed by the First Additional Sessions Judge, Damoh in S.T.No.115/09, whereby
appellant Gowardhan has been convicted under Section 363 of IPC and sentenced
to undergo RI for 7 years and fine of Rs.500/-, further convicted under Section 364
of IPC and sentenced to undergo RI for Life and fine of Rs.500,/-, further
convicted under Section 366 of IPC and sentenced to undergo RI for 10 years and
fine of Rs.500/-, also convicted under Section 376 (2)(cha) of IPC and sentenced
to undergo RI for Life and fine of Rs.500/-, as well as under Section 302 of IPC
and sentenced to undergo RI for Life with fine of Rs.500/- and also convicted
under Section 201 of IPC and sentenced to undergo RI for 7 years and fine of
Rs.500/- in default of payment of fine to further undergo RI for six months. All the
sentences to run concurrently.
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2. It is the case of the prosecution that on 24.01.2009, at about 06:00 PM, the
accused along with family members and the deceased (who is 6 years old child)
was sitting in the house. After some time, the child went missing. A search was
made and her body was found at about 10:00 PM from a well in a field. The matter
was reported to the police authority. After recovery of the body, the same was sent
for postmortem examination. The postmortem was conducted by Dr. R.S.
Prajapati (PW-6) and Dr. Shardha Gangele (PW-15), who have found injuries
over the body of the deceased and have given a report (Ex.P/14) wherein they
have opined regarding the cause of death to be a cardio- respiratory arrest due to
asphyxia as a result of drowning. Further opined that there is evidence of
suggestive vaginal penetration and the duration of death was recorded to be within
24 hours. The primary investigation was taken up by the police authority and
during which it was found that the accused/appellant was last seen with the
deceased, on the basis of which he has been made accused in the case. An FIR was
registered for the offences punishable under Sections 363, 364, 366,376 (2)(cha),
302 and 201 of the IPC in Crime No.27 of 2009 at Police Station-Damoh Dehat,
District-Damoh. During the course of investigation, the prosecution has collected
the undergarments of the deceased as well as the accused/appellant and they were
sent for forensic examination. On report being received, from the Forensic
Science Laboratory it was found that the report is suggestive of presence of
human sperm on the belongings of the deceased, as well as the accused/appellant.
The Diatom Test was got done and the report was found to be positive. The other
documents such as spot map, crime detail forms, statement under Section 161 of
Cr.P.C. was recorded of several persons. After completion of the investigation,
charge-sheet was filed before the concerning Court. The charges were framed in
the matter against the accused/appellant. The accused/appellant denied the
charges and claimed to be tried.

3. The prosecution has examined as many as 19 prosecution witnesses and
has placed on record 26 memos of articles, which were exhibited. Statements of
defence witnesses as Ex.D/1 to Ex.D/7 were also recorded. After conclusion of
trial, the learned trial Court has found the accused/appellant guilty of committing
the offences punishable under Sections 363, 364, 366, 376 (2)(cha), 302 and 201
of'the IPC. Accordingly, he was convicted for seven years rigorous imprisonment
for offence under section 363 of IPC, life imprisonment for offence under Section
364 of IPC, 10 years RI for offence under Section 366 of IPC, life imprisonment
for offence under Section 376(2)(cha) of IPC, again life imprisonment for offence
under Section 302 of IPC and seven years rigorous imprisonment for offence
under Section 201 of IPC.

4.  This appeal has been preferred against the judgment of conviction on the
ground that the entire case of the prosecution is based upon circumstantial
evidence and the theory of last seen together. There is no direct evidence available
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on record against the accused/appellant. It is argued that the prosecution has
placed heavy reliance on the statements of witnesses namely Rajaram (PW-1),
Shivram Patel (PW-2), Seetarani (PW-3), Narmada Prasad (PW-9), Chintaman
(PW-10) and Roshni Bai (PW-19). It has been argued that all the witnesses are
family members of the deceased as well as the appellant. They were residing at the
same place. Therefore, there is every possibility that the appellant was last seen
with the deceased on the day of incident. On the date of incident also, he was
sitting with the other family members including the deceased and was seen by
other witnesses. Thus, the prosecution placing reliance on the aforesaid witnesses,
who implicate him merely on the basis of last seen evidence would not be a ground
for convicting him for the offences as he being a family member of the deceased.
The second ground, which has been raised is that there are material contradictions
and omissions in the statements of the material witnesses. They all being
interested witnesses are not consistent with their narrations before the police
authority under Section 161 of the Cr.P.C. as well as their statements before the
trial Court. Thus, the conviction based upon the statements of interested witness is
unwarranted and benefit of contradictions and omissions should have been
granted to him. The learned trial Court has placed reliance on the FSL report,
which is exhibited as Ex. P/26, which was being proved by PW-17 before the trial
Court. It is argued that there is a recovery of clothes i.e. Article-C T-shirt, Article-
D underwear of the deceased, Article-F and Article G-1 being the undergarments
of the appellant. The aforesaid articles were sent for examination. These articles
were recovered from an open place i.e. from a bush. The report dated 14.09.2019
is indicative of the aspect that human sperm was found on Article-D and Article-F,
but it does not show that the same belongs to the appellant. In Article-C and Article
G-1, no human sperm was found as per the report. Article D, E, F and G human
sperm was found. It is argued that once the prosecution has failed to establish this
aspect that the sperm which was found on the clothes which has been recovered at
the instance of the present appellant contained his sperm only. There cannot be a
possibility of conviction of the present appellant for offence punishable under
Section 376 of the IPC. The appellant and deceased were known to each,
therefore, they were bound to be seen together and they also belonged to the same
family. Therefore, the very conviction of the appellant based upon the FSL report
and the last seen theory of the prosecution is totally unwarranted. The suspicion
however strong it may be, cannot take place of a proof beyond reasonable doubt.
The prosecution has failed to establish his case beyond any reasonable doubt.
Following the theory itself, the conviction of the appellant could not have been
made. Learned counsel appearing for the appellant has argued that despite of
material collected by the prosecution and the postmortem being done on the next
very date i.e. 25.01.2009. The accused was not taken into custody by the police
authority and he has cooperated with the police authorities during the investigation.
In view of the aforesaid, he has prayed for acquittal of the accused/appellant.



L.L.R. 2024 M.P. Gowardhan Vs. State of M.P. (DB) 129

5. Learned counsel for the State has supported the impugned judgment of
conviction and order of sentence. It is argued that there are strong evidences
against the present appellant. Rajaram (PW-1), Shivram Patel (PW-2), Seetarani
(PW-3), Bahadur Ahirwar (PW-9), Chintaman (PW-10) and Roshni Bai (PW- 19)
have given specific statements to the effect that the accused/appellant was last
seen with the deceased, when he was sitting in the house with other family
members. He has categorically drawn attention of this Court to the statements of
Bahadur Ahirwar (PW-9) and Chintama (PW-10), who have specifically narrated
that they have seen the accused/appellant taking away the girl child by holding her
finger to the fields and when he was asked that where he is taking the child he has
stated that he is going to the fields for collecting Chana. It is contended that on the
same day when she has not returned, a search was made. Even, Chintaman (PW-
10) has asked the accused/appellant regarding the girl itself. He told him that he
has left the girl at her house, but she was not there. At 10:00 PM on the same day,
when the search was made the clothes of the girl were found floating in well. One
Rajaram and Arjun were sent inside the well for searching the girl, where they
found the body of the girl which was taken out.The injuries were found on her
person as well as in her private parts. She was found dead. The matter was
immediately reported to the police authorities. On the next day, the dead body was
sent for postmortem examination, which was conducted by PW-6 as well as
PW-15. The postmortem was got done on 25.01.2009 at 02:00 pm and the report
was given by Dr. R.S. Prajapati (PW-6) as Ex.P/14. He has drawn attention of this
Court to the statement of Dr. R.S. Prajapati (PW-6) as well as report Ex.P/14,
which is suggesting that the hymen was torn and there was a bleeding from the
private parts. There was a vaginal tear and the vagina was filled with blood. He has
given an opinion regarding suggestive vaginal penetration and the cause of death
is shown to be cardio respiratory arrest due to asphyxia as a result of a drowning
and there is evidence of suggestive vaginal penetration. In pursuance to the
suggestion given by the doctor regarding diatom test, the same was also got
conducted and the report was submitted as Ex.P/25. The report is also positive. It
is further contended that the time period between the missing of the girl and the
accused being last seen with the girl as well as the recovery of the body is very
small, therefore, there cannot be any possibility that the girl was found or seen
with anyone else. In fact, none of the witnesses have stated that after she was last
seen with the appellant, she was seen anywhere else or with anyone else.
Therefore, the time duration between the missing of the girl and recovery of the
body is of no help to the appellant.

6.  The prosecution has proved its case beyond any reasonable doubt before
the learned trial Court. There is sufficient material available on record to
complete the chain of circumstances and last seen together theory is suggestive
of the fact that the accused is the only person, who has committed the rape and
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murder of the child aged about ten years. Learned counsel for the State has argued
that the police authorities were investigating into the matter and only on the theory
of last seen, the prosecution was required to develop its case after recording the
statements of the witnesses, family members and specially the statements of
Bahadur Ahirwar (PW-9) and Chintaman (PW-10). After recording of statements
of PW-9 and PW-10 under section 161 Cr.P.C. they were sure about this fact that
there is every possibility that the appellant has committed the offences, therefore,
he was taken into custody in the said case. The learned trial Court has rightly
appreciated all the evidence collected during investigation and considering the
statements of witnesses has rightly convicted him. The aforesaid argument is of
no help to the appellant.

7.  Heard learned counsels for the parties and perused the record.

8. The record indicates that the girl got missing on 24.01.2009 between 6:30
PM to 07:30 PM and as per the prosecution story, search of the missing girl was
made and during search a dead body of the girl was recovered from the well in a
field which belongs to Onkar Kurmi. During the search, when it was found that
her clothes were floating in a well two persons namely Rajaram and Arjun were
sent inside the well for search of the girl. They found the body of the girl in the
well. There were injuries on the body of the girl including the injuries on her
private parts. Thereafter, the matter was reported to the police authorities. The
police authorities have taken up the matter for preliminary investigation and after
taking the body in their custody, sent the same for postmortem examination. The
postmortem was conducted by PW-6 and PW- 15, who have given the report
Ex.P/14. The report indicates as under:-

" In PM of Krishna Bai cause of death is cardio respiratory
arrest due to asphyxia as a result of wet drowning. Femur bone
preserved for diatom test. There is evidence of suggestive of
vaginal penetration.

Time pass since death within 24 hours"

9.  Looking to the report, which is given as well as the opinion regarding
suggestive vaginal penetration, the police authorities have sent the seized samples
for forensic examination. The forensic lab has given the report on 16.09.2009,
which was exhibited as Ex.P/26 by PW-17. The report indicates that in Articles D,
E-1, F and G-2, human sperm was found and no human sperm was found on the
Articles C and D-1. These articles were recovered at the instance of the present
appellant. The seizure memo to the aforesaid aspect was exhibited as Ex.P/26.

10. Learned counsel for the appellant has argued that the seizure made by the
police authorities is of no help to the prosecution especially in the circumstances,
when the seizure witnesses have not supported the prosecution story at the time of
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recording of their statements. Learned public prosecutor has contended that
although the seizure witnesses have not supported the prosecution story but they
have admitted their signatures on the seizure documents which are reflected from
Ex.D.1.P.C.D To Ex.D.7.P.C.D. Therefore, virtually this argument advanced is of
no help to the accused.

11. The law with respect to seizure witness has been laid down by the Hon'ble
Supreme Court in the case of Ramesh Harijan vs. State of Uttar Pradesh
reportedin (2012) 5SCC 777. The Hon'ble Supreme Court has held as under:-

" 22.4. The recovery of part of the sheet and white clothes
having blood and semen as per the FSL report has been
disbelieved by the trial court in view of the fact that Ram Prasad
alias Parsadi (PW 5) and Bhikari (PW 10) did not support the
prosecution case like other witnesses who did not support the
last seen theory. The trial court failed to appreciate that both the
said witnesses, Ram Prasad alias Parsadi (PW 5) and Bhikari
(PW 10) had admitted their signature/thumb impression on the
recovery memo. The factum of taking the material exhibits and
preparing of the recovery memo with regard to the same and
sending the cut out portions to the serologist who found the
blood and semen on them vide report dated 21-3-1996 (Ext. Ka-
21) is not disputed. The serological report also revealed that the
vaginal swab which was taken by the doctor was also human
blood and semen stained.

23. It is a settled legal proposition that the evidence of a
prosecution witness cannot be rejected in toto merely because
the prosecution chose to treat him as hostile and cross-examine
him.

" 6. ... The evidence of such witnesses cannot be treated as
effaced or washed off the record altogether but the same can be
accepted to the extent that their version is found to be
dependable on a careful scrutiny thereof."”

[Vide Bhagwan Singh v. State of Haryana [(1976) 1 SCC 389 :
1976 SCC (Cri) 7 : AIR 1976 SC 202] ; Rabindra Kumar Dey v.
State of Orissa [(1976) 4 SCC 233 : 1976 SCC (Cri) 566 : AIR
1977 SC 170] ; Syad Akbar v. State of Karnataka [(1980) 1 SCC
30:1980SCC (Cri) 59 : AIR 1979 SC 1848] and Khujji v. State
of MP [(1991) 3 SCC 627 : 1991 SCC (Cri) 916 : AIR 1991 SC
1853] (SCCp. 635, para6)]

24. In State of U.P. v. Ramesh Prasad Misra [(1996) 10 SCC
360 : 1996 SCC (Cri) 1278 : AIR 1996 SC 2766] (SCCp. 363,
para 7) this Court held that evidence of a hostile witness would
not be totally rejected if spoken in favour of the prosecution or
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the accused but required to be subjected to close scrutiny and
that portion of the evidence which is consistent with the case of
the prosecution or defence can be relied upon. A similar view
has been reiterated by this Court in Balu Sonba Shinde v. State
of Maharashtra [(2002) 7 SCC 543 : 2003 SCC (Cri) 112]

Gagan Kanojiav. State of Punjab [(2006) 13 SCC 516 : (2008) 1

SCC (Cri) 109] ; Radha Mohan Singh v. State of U.P. [(2006) 2
SCC450:(2006) 1 SCC (Cri) 661 : AIR 2006 SC 951] , Sarvesh
Narain Shukla v. Daroga Singh [(2007) 13 SCC 360 : (2009) 1

SCC (Cri) 188 : AIR 2008 SC 320] and Subbu Singh v. State
[(2009) 6 SCC 462 : (2009) 2SCC (Cri) 1106]."

" 83. Thus, the law can be summarised to the effect that the
evidence of a hostile witness cannot be discarded as a whole,
and relevant parts thereof which are admissible in law, can be
used by the prosecution or the defence. "

[See also C. Muniappan v. State of T.N. [(2010) 9 SCC 567 :
(2010) 3 SCC (Cri) 1402 : AIR 2010 SC 3718] (SCC p. 596,
para 83) and Himanshu v. State (NCT of Delhi) [(2011) 2 SCC
36:(2011) 1 SCC (Cri) 593].]

12.  Now the other circumstances are required to be seen. Vide Exhibit P/§,
clothes and undergarments of the girl were recovered. Exhibit P/12 is the recovery
of clothes of the present appellant at his instance. Both the recovery memos were
duly signed by the independent witnesses. The aforesaid seizure memos are
clearly indicative of the fact that the undergarments, which belonged to deceased
as well the appellant were recovered from the bushes from the open place at the
instance of the present appellant. The statement of Narmada Prasad (PW-4) being
an independent witness of the seizure memo was recorded. Although he has not
supported the prosecution story and has turned hostile, but he has admitted his
signatures on the documents i.e. seizure memo Ex.P/8 and Ex.P-12. Even the
Investigating Officer (PW-17) B.R. Chouhan, S.O. has proved the seizure at the
instance of the present appellant. Therefore, the arguments advanced with respect
to the recovery of these articles from an open place is of no help to the appellant
especially in the circumstance that seized articles were sent for forensic examination
and the reports were found to be positive and was exhibited as Ex.P/26. The
diatom test was conducted by the prosecution and the report was marked as
Ex.P/25. The diatom report opines as under:-

" Articles Bone and water are found positive for diatom test.”

13.  This goes to show that the girl child was alive when she was thrown in the
well. The appellant's counsel has failed to explain the recovery of clothes of the
deceased at his instance and the presence of sperm on the clothes as per the FSL.
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This aspect strongly goes against the appellant/accused.

14. The other argument is that the appellant as well as the deceased are the
family members and there was every possibility that they may be seen together on
several occasions is of no help to the appellant for the reason that a specific
statement has been given by the prosecution witnesses PW-1, PW-2, PW-3, PW-4,
PW-9 and PW-10. All the witnesses are family members of the deceased as well as
the appellant. If the statements of all the aforesaid witnesses are seen, they are
consistent in their statements as far as the appellant sitting with the deceased in the
house is concerned. PW-10 has made a specific statement that he had seen the
accused/appellant taking away the girl to the field by holding her finger. He has
also asked him as to where he is taking the girl. He had replied that he is taking her
to the fields for collecting Chana. The approximate time, when he was last seen
with the deceased is reflected from the statement of PW-10, which is about 06:40
PM in the evening while he was returning back in 15-20 minutes. The statement of
Chintaman (PW-10) further shows that the girl was not found in the house at about
07:30 PM i.e. immediately within an hour, when the search was made and she was
not found. The accused/appellant was also asked about her, he has stated that he
has left the girl in the house, but she was not available in the house and no other
material is available on record by the defence or by the appellant to show that
anybody else has seen the girl after she has left the house. During the search on the
same day at about 10:00 PM the body of the girl was found in a well and the two
persons namely Rajaram and Arjun were asked to go inside the Well to take out the
body. The injuries were found on the person of the girl, therefore, it cannot be said
that the deceased was not with the accused/appellant. Statement of Bahadur
Ahirwar (PW-9) supports the case of the prosecution who has given a similar
statement to that of Chintaman (PW-10). Bahadur Ahirwar (PW-9) and
Chintaman (PW-10) have clarified the aforesaid position. The time duration
between missing of the girl and recovery of her dead body is very small. There is
defence taken by the accused appellant that the girl was left with somebody else or
she was seen with somebody else is of no help as she was not seen by anyone after
she was last seen with the accused/appellant. There is nothing on record to
demonstrate the same. On the contrary, the statements of PW-9 and PW-10 have
clarified the entire position. Thus, there is no doubt with respect to the girl being
taken away by the present appellant in the evening at about 06:30 PM or 06:40 PM
and thereafter, recovery of body from a Well at about 10:00 PM. When the body of
the girl was found in the Well, the matter was immediately reported to the police
authorities, which is also being proved by various documents before the trial
Court. The Investigating Officer has conducted the investigation in a proper
manner and by placing material before the Court which are exhibited as Ex.P/7 to
Ex.P/10 have proved that the investigation is being carried out in a proper manner.
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The statements of PW-9 and PW-10 have remained consistent throughout and
there are no material contradictions in the statement as far as they had last seen the
deceased with the appellant. Merely arguing that they are all relatives of the
appellant and fall under the category of interested witnesses is of no help to the
appellant because even the statements of interested witnesses cannot be
discarded.

15. The Hon'ble Supreme Court in the case of R. Sreenivasa vs State of
Karnataka reported in 2023 SCC OnLine SC 1132 has considered the aspects of
last seen evidence and has held as under:-

"15. The burden on the accused would, therefore, kick in, only
when the last seen theory is established. In the instant case, at
the cost of repetition, that itself is in doubt. This is borne out
from subsequent decisions of this Court, which we would advert

to:
(a)  Kanhaiya Lal v State of Rajasthan, (2014) 4 SCC 715,
where it was noted:

12. The circumstance of last seen together does not by
itself and necessarily lead to the inference that it was
the accused who committed the crime. There must be
something 15 more establishing connectivity between
the accused and the crime. Mere non-explanation on
the part of the appellant, in our considered opinion, by
itself cannot lead to proof of guilt against the

appellant.’

(emphasis supplied)

(b) Nizam v State of Rajasthan, (2016) 1 SCC 550,
the relevant discussion contained at Paragraphs 16-
18, after noticing Kashi Ram(supra):

'16. In the light of the above, it is to be seen whether in
the facts and circumstances of this case, the courts
below were right in invoking the " last seen theory".
From the evidence discussed above, deceased Manoj
allegedly left in the truck DL 1 GA 5943 on 23-1-2001.
The body of deceased Manoj was recovered on 26-1-2001.
The prosecution has contended that the accused persons
were last seen with the deceased but the accused have
not offered any plausible, cogent explanation as to
what has happened to Manoj.

Beitnoted, that only if the prosecution has succeeded in proving
the facts by definite evidence that the deceased was last seen




Gowardhan Vs. State of M.P. (DB)

alive in the company of the accused, a reasonable inference
could be drawn against the accused and then only onus can be
shifted on the accused under Section 106 of the Evidence Act.

17. During their questioning under Section 313 CrPC, the
appellant-accused denied Manoj having travelled in their
Truck No. DL 1 GA 5943. As noticed earlier, the body of Manoj
was recovered only on 26-1-2001 after three 16 days. The gap
between the time when Manoj is alleged to have left in Truck No.
DL 1 GA 5943 and the recovery of the body is not so small, to
draw an inference against the appellants. At this juncture, yet
another aspect emerging from the evidence needs to be noted.
From the statement made by Shahzad Khan (PW 4) the internal
organ (penis) of the deceased was tied with rope and blood was
oozing out from his nostrils. Maniya Village, the place where the
body of Manoj was recovered is alleged to be a notable place for
prostitution where people from different areas come for
enjoyment.

18. In view of the time gap between Manoj being left in the
truck and the recovery of the body and also the place and
circumstances in which the body was recovered, possibility of
others intervening cannot be ruled out. In the absence of
definite evidence that the appellants and the deceased were last
seen together and when the time gap is long, it would be
dangerous to come to the conclusion that the appellants are
responsible for the murder of Manoj and are guilty of
committing murder of Manoj. Where time gap is long it would
be unsafe to base the conviction on the " last seen theory" . itis
safer to look for corroboration from other circumstances and
evidence adduced by the prosecution. From the facts and
evidence, we find no other corroborative piece of evidence
corroborating the last seen theory.’

(emphasis supplied)

16. The cautionary note sounded in Nizam (supra) is important.
The 'last seen’ theory can be invoked only when the same stands
proved beyondreasonable doubt. A 3-Judge Bench in Chotkau v
State of Uttar Pradesh, (2023) 6 SCC 742 opined as under:

'15. It is needless to point out that for the prosecution to
successfully invoke Section 106 of the Evidence Act, they must
first establish that there was " any fact especially within the
knowledge ofthe “appellant. ...’

(emphasis supplied)

135
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16. It is a settled proposition of law that the statement of interested witness
should not be discarded merely because they are relatives. The Hon'ble Supreme
Court in the case of Md. Jabbar Ali and others vs State of Assam reported in 2022
SCC OnLine SC 1440 has held as under:-

" 55. It is noted that great weight has been attached to the
testimonies of the witnesses in the instant case. Having regard to
the aforesaid fact that this Court has examined the credibility of
the witnesses to rule out any tainted evidence given in the court
of Law. It was contended by learned counsel for the appellant
that the prosecution failed to examine any independent
witnesses in the present case and that the witnesses were related
to each other. This Court in a number of cases has had the
opportunity to consider the said aspect of related/interested/
partisan witnesses and the credibility of such witnesses. This
Court is conscious of the well-settled principle that just because
the witnesses are related/interested/partisan witnesses, their
testimonies cannot be disregarded, however, it is also true that
when the witnesses are related/interested, their testimonies
have to be scrutinized with greater care and circumspection. In
the case of Gangadhar Behera and Ors. v. State of Orissa (2002)
8 SCC 381, this Court held that the testimony of such related
witnesses should be analysedwith caution for its credibility.

56. In Raju alias Balachandran and Ors. v. State of Tamil
Nadu (2012) 12 SCC 701, this Court observed:

" 29. The sum and substance is that the evidence of a related or
interested witness should be meticulously and carefully
examined. In a case where the related and interested witness
may have some enmity with the assailant, the bar would need to
be raised and the evidence of the witness would have to be
examined by applying a standard of discerning scrutiny.
However, this is only a rule of prudence and not one of law, as
held in Dalip Singh [AIR 1953 SC 364] and pithily reiterated in
Sarwan Singh [(1976) 4 SCC 369] in the following words:
(Sarwan Singh case [(1976) 4 SCC 369, p. 376, para 10)

" 10. ... The evidence of an interested witness does not suffer
from any infirmity as such, but the courts require as a rule of
prudence, not as a rule of law, that the evidence of such
witnesses should 13 be scrutinised with a little care. Once that
approach is made and the court is satisfied that the evidence of
interested witnesses have a ring of truth such evidence could be
relied upon even without corroboration. "

57. Further delving on the same issue, it is noted that in the case
of Ganapathi and Anr. v. State of Tamil Nadu (2018) 5 SCC 549,
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this Court held that in several cases when only family members
are present at the time of the incident and the case of the
prosecution is based only on their evidence, Courts have to be
cautious and meticulously evaluate the evidence in the process
of trial."

17. The records further indicate that a Criminal Appeal bearing Cr.A. No.2110
of2010 was filed by the State authorities seeking enhancement of the punishment
being awarded by the learned trial Court. The same came up for hearing on
12.02.2014 and finding no good ground to enhance the sentence of the accused
from life imprisonment to death penalty the Division Bench of this Court has
dismissed the appeal filed by the State Government. This fact also goes to show
the gravity of the offence, which has been committed by the present appellant. The
manner in which the offence has been committed on the ten years old child is
clearly indicative of the fact that the punishment, which has been awarded to the
accused/appellant is just and proper looking to the facts and circumstances of the
case.

18.  The statements of the doctors, the injuries found on the person of the
deceased as well as the medical evidence are required to be seen. The statements
of Dr. R.S. Prajapati (PW-6) and Dr. Shardha Gangele (PW-15) are consistent to
the effect that the injuries were found on the body. The report which is exhibited as
Ex.P/14, is clearly indicative of the aforesaid fact. The cause of death is cardio-
respiratory due to asphyxia arrest as a result of drowning in the well. The doctor
has also opined regarding suggestive of vaginal penetration and they have
suggested for a diatom test. The diatom test was got conducted by the police
authorities and the report was submitted as Ex.P/25 and the diatom test report was
found to be positive. The Hon'ble Supreme Court in the case of Shantibhai J.
Vaghela and anther vs. State of Gujarat and others reported in (2012) 13 SCC 231
has considered the effect of diatom test and has held as under:-

" 21. Two other aspects of the matter also need to be dealt with

at this stage. In the opinion rendered by the Department of
Forensic Medicine, B.J. Medical College, Ahmedabad with regard
to cause of death of the two children, as extracted above, it is
recorded that " presence of diatoms could not be detected”.

Relevant literature has been laid before the Court to show that: "
diatoms are among the well- known water planktons . Every
water body has its own diatom diversity. ... Diatoms are commonly
found in water bodies like ponds, lakes, canals and rivers, etc.

but their concentration can be low or high in a particular water
body, depending upon the season.... "

22. The following extract from the works/literature placed
before the Court would also require a mention to understand the
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significance of the absence of diatoms as mentioned in the
report of the Department of Forensic Medicine, B.J. Medical
College, Ahmedabad: " When drowning takes place, diatoms
enter into the lung cavity of a person through the aspirated
water and this water exerts a pressure on lung cavity and
rupturing of the lung alveoli takes place. Through these
entrances diatoms can enter into heart, liver, kidney, brain and
bone marrow. ... Analysis of diatoms present in the lungs, liver,
spleen, blood and bone marrow has for many years been
undertaken as a confirmatory test in possible drowning cases.
However, the diatom test has been controversial since numerous
cases of false negative and false positive results have been
documented.... *

19.  Thus, it is clear that the entire medical evidence and the statement of the
doctors which have been recorded have supported the prosecution story. As far as
the commission of the offence is concerned, as already pointed out that PW-9 and
PW-10 are the key witnesses, who have last seen the deceased and the appellant
and the same could not be discarded by the counsel appearing for the appellant.
From the evidence collected by the prosecution, it is fully established that the
offence has been committed by none other than the appellant. Therefore, there is
no illegality committed by the trial Court holding the accused/appellant guilty of
commission of the offence. The statement of PW-10 clarifies the position that the
girl was missing at around 06:40 PM and the accused/appellant was asked by
Chintaman (PW-10) at around 08:00 PM i.e. after one hour and twenty minutes of
he being last seen together with the deceased. Therefore, the time duration
between the missing of the girl and her dead body being found at 10:00 PM, the
time period is very less. There is no other possibility that the girl was with
somebody else and the accused/appellant has not committed the offence. There is
nothing on record being placed by the accused/appellant to show that he has left
the girl with her family members at her home and she was last residing with her
family members prior to her death. There is no material on record to suggest the
aforesaid. Under these circumstances, there cannot be any possibility that the
accused/appellant has not committed the offence. The learned trial Court has
considered all the aspects in a proper perspective and found the accused/appellant
guilty of the offences and accordingly, convicted and sentenced him as mentioned
above. No illegality is found in the judgment passed the learned trial Court.

20.  Resultantly, the appeal being devoid of merit is dismissed.
Appeal dismissed
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Before Mr. Justice Vivek Rusia
AC No. 13/2023 (Indore) decided on 24 July, 2023

CARNIVAL FILMS ENTERTAINMENT PVT.LTD. ... Applicant
Vs.
M/S MP ENTERTAINMENT AND ...Non- applicant

DEVELOPERS PVT. LTD.

A. Arbitration and Conciliation Act (26 of 1996), Sections 9, 11 &
42 —Territorial Jurisdiction — Held — The so—called possession document is
neither a notarized nor a stamped document, such document cannot be
considered u/S 11 of the Act for initiation of arbitration proceeding — Division
Bench rightly ignored the subsequent proceedings initiated by
non-applicant under the so— called possession document and held that
proceeding initiated u/S 9 are the first proceedings initiated under the lease
agreement and therefore application u/S 11(5) is maintainable — Arbitrator is
liable to be appointed u/S 11(6) of the Act under the lease agreement carrying
arbitration clause — Arbitrator appointed — Matter disposed. (Para20& 21)
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B. Arbitration and Conciliation Act (26 of 1996), Section 9 & 11 —

Lease Agreement — Held — Lease agreement will supersede the subsequent so

called possession document — All subsequent applications are liable to be

filed under the lease agreement under which application u/S 9 was initially
filed — Arbitrator is liable to be appointed under the arbitration agreement.

(Para 18)
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Cases referred:

Civil Appeal No. 825/2021 (Supreme Court), Civil Appeal No. 667/2022
(Supreme Court), 2023 SCC OnLine SC 495, (2021) 1 Arbitration Law Reporter
236 (Delhi), (2017) 8 SCC 377,(2022) 10 SCC 235,2018 (12) SCC 471, (2021) 4
SCC713,0.M.P.(COMM) 190/2019 (High Court of Delhi).

Gunjan Chowksey alongwith Shriya Jadhav and Yukta Joshi, for the
applicant.
Vijay Kumar Asudani, for the non-applicant.

ORDER

VIVEK RUSIA, J.:-  The applicant has filed the present petition under
Section 11(5) of the Arbitration and Conciliation Act, 1996 seeking the
appointment of a Retired High Court Judge or District Judge as an independent
Arbitrator in terms of Clause 3 of the lease agreement. The applicant is also
seeking an injunction against the sole arbitrator Shri Arpit Oswal from continuing
with the proceeding passed on the false and concocted possession document.

The facts of the case are as under:-

2. The Non-applicant is a company registered under the provisions of the
Companies Act having its registered office at 11" Floor, C-21, MR-10, Indore
which is involved in the business of Real Estate and Development. The Non-
applicant is the owner of the second, third and fourth floor at Malhar Mall
(hereinafter referred to as "the multiplex"). The Non-applicant entered into a
lease agreement dated 28.07.2011 with HDIL Entertainment Pvt. Ltd. whereby
the multiplex was leased out to the lessee. Thereafter, a supplementary agreement
dated 26.06.2014 was executed between the same parties for extending the period
ofthe lease from 15 years to 21 years.

3. The applicant is a private limited company incorporated on the month of
11.11.2014 engaged in the business of management of multiplex under the brand
name of Kulraj Broadways Cinema. The applicant entered into a share purchase
agreement dated 02.07.2014 with HDIL Entertainment Pvt. Ltd. to purchase/
acquire a 100% share of the company. After the execution of this share purchase
agreement, the name of the said lease between the non-applicant and HDIL was
changed to Commercial Films Entertainment Pvt. Ltd.

4. According to the applicant, the directors of the Non-applicant company
were well aware of the execution of this share purchase agreement, the applicant
took over the operation and management of the multiplex. A dispute started
between the applicant and the Non-applicant in the year 2020, the Non-applicant
sent a demand notice to the applicant under Section 8 of the Insolvency and
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Bankruptcy Act and also filed an application under Section 9 by way of Company
Petition N0.891/2021 before the NCLT, Mumbai. According to the applicant,
despite the aforesaid dispute, the applicant continued to operate and manage the
said multiplex till 09.11.2022. On 09.11.2022, the Non-applicant illegally and
forcibly took possession of the said multiplex for which the applicant sent an e-
mail dated 10.11.2022 and thereafter, filed a criminal complaint dated 20.11.2022
under the relevant sections of the Indian Penal Code.

5. In the said agreement between the Non-applicant and HDIL Entertainment
Pvt. Ltd., there is a Clause 13 relating to governing the law and dispute resolution
hence in order to invoke the said arbitration clause the applicant sent a legal notice
dated 03.12.2022 to the Non-applicant and thereafter, approached the
Commercial Court under Section 9 of the Arbitration and Conciliation Act, 1996
(hereinafter referred to as the Act of 1996 ) alongwith an application under
Section 151 of CPC seeking status-quo in the case due to the urgency. The learned
Commercial Court at Indore took cognizance of the matter and passed an order of
status quo on 09.12.2022 in MJCAV No.98/2022 in favour of the applicant.

6. The Non-applicant appeared before the Commercial Court and filed a
reply dated 21.12.2022 to an application under Section 9 of the Limitation Act. In
the reply, the first time the Non-applicant disclosed that a possession document
dated 09.05.2022 had been executed between the applicant and the Non-applicant
whereby the possession of multiplex in dispute had been handed over to the Non-
applicant with the condition of withdrawal of the case initiated under Section 131
of CPC of Negotiable Instruments Act. It is further submitted that in the said
possession document there is a provision of arbitration clause under which Shri
Arpit Oswal Advocate is named as an arbitrator to decide the dispute between the
parties. The Non-applicant also submitted that Mr. Arpit Oswal has initiated
arbitration proceedings. The applicant immediately submitted a response that no
such possession document was executed by them and the same is the false and
concocted document.

7. It is further submitted the applicant was operating the multiplex till
09.11.2022 and the documents to that effect are cumulatively filed as Annexure
P/11 in this petition, to establish that the possession document is forged &
concocted. The applicant was served a letter dated 19.12.2022 invoking an
arbitration clause by the Non-applicant, the applicant immediately submitted an
objection dated 02.01.2023 denying the execution of said possession document.
According to the applicant, the said possession document bears the signature of its
Manager Mr. Manish Kansal. The applicant immediately sent an e-mail to
Manager to confirm his signature and vide the return e-mail he denied execution
of the possession document as per his knowledge. Arpit Oswal has initiated the
arbitration proceedings and sent a notice to the applicant for appearance.
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8. The Non-applicant submitted a statement of claim before the arbitrator
claiming the amount of Rs.3,50,58,096/- and also seeking a declaration that the
possession document dated 09.05.2022 is legal, valid and binding on the claim as
per the Non-applicant . The Non-applicant also filed an application under Section
17 of the Arbitration and Conciliation Act, 1996 seeking an injunction against the
applicant in respect of booking of tickets through online platforms like Book My
Show, Paytm, etc. The applicant has appeared before the arbitrator and submitted
an objection in writing. Vide order dated 16.02.2023, the learned Arbitrator has
passed an injunction order against the applicant.

0. Meanwhile, the learned Commercial Court passed an order dated
19.01.2023 under Section 9 of the Act, of 1996 in favour of the applicant, by
restraining the Non-applicant from alienating rights in respect of Cinema /
Multiplex pending commencement and during the arbitration proceedings and
making the final award therein. Being aggrieved by the above order dated
13.01.2023, the Non-applicant filed an Arbitration Appeal No.16/2023 before
this Court. Vide order dated 06.07.2023 the Division Bench of this Court has
dismissed the arbitration appeal on the ground that the applicant had initiated the
arbitration proceeding by approaching the Commercial Court on 09.12.2022 by
filing an application under Section 9 of Arbitration and Conciliation Act, 1996 as
well as Section 151 of CPC and thereafter the Non-applicant appointed an
Arbitrator who initiated proceedings on 03.01.2022 hence on 09.12.2022 neither
arbitral tribunal proceedings were initiated nor arbitrator was appointed or
approached to settle the dispute. The operative part of paragraphs No.14 and 15
are reproduced below:

14. On or about 16th July 2021, the Appellant filed an
interim application being Commercial Civil Miscellaneous
Application No.2 of 2021, praying for reference of both the
applications filed by the Appellant and the T Non-applicant
respectively under Section 9 of the Arbitration Act, to the
learned Tribunal.

15. Paragraph 3 of the said application filed by the
Appellant is set out hereinbelow for convenience. "3. I say and
submit that this Hon'ble Court had heard the AMNS Petition and
the EBTL Petition extensively, and reserved the petitions for
pronouncement of orders. The matters are listed on 20 July 2021
for pronouncement of orders."

Submission of Applicant's counsel

10.  Ms. Chowksey, learned counsel for the applicant submitted that there is no
dispute in respect of the existence of an arbitration agreement between the Non-
applicant and HDIL Enterprises Pvt. Ltd. Thereafter, the applicant entered into a
share purchase agreement with HDIL on 02.07.2014, hence now an arbitration
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agreement between the applicant and the Non-applicant under which this dispute
with the Non-applicant is liable to be referred to an arbitrator appointed by this
Court. It is further submitted that the Non-applicant on the basis of a forged and
concocted agreement has appointed Shri Arpit Oswal as an arbitrator and started
the arbitration proceedings illegally. Mr. Oswal in the capacity of an advocate has
been associated with Mr. Vijay Kumar Asudani in a number of cases, therefore, he
cannot act as an arbitrator in this matter in which Shri Asudani is representing the
Non-applicant hence the arbitration proceedings are per-se illegal and void, Shri
Oswal he is liable to be restrained to act as an Arbitrator in the dispute between the
parties.

11. It is further submitted by the learned counsel that so far as the so called
possession document is concerned, it is said to have been signed by the Manager
of the applicant Mr. Ashish Kansal who has specifically refused and denied his
signature therein . Clause No.13 in the lease agreement still exists which is an
undisputed document hence, the arbitrator is liable to be appointed under Clause
No.13 in this AC. At the most, the Non-applicant can raise all objections about the
subsequent so-called possession document before the arbitrator to be appointed
by this court. Learned counsel in support of his submission has placed reliance on
ajudgment passed by the Apex Court in the case of Pravin Electricals Pvt. Ltd. v/s
Galaxy Infra and Engineering Pvt. Ltd. (Civil Appeal No.825 of 2021) in which
the Apex Court has held that since it is a preliminary issue regarding the validity of
agreement and when the issue is regarding false and fabricated document then the
learned arbitrator shall first determine the same as a preliminary issue and
accordingly appointed a Retired High Court Judge as a sole Arbitrator. Learned
counsel has further placed reliance on a judgment passed in the case of M.R. India
Ltd. v/s Tarun Agrawal (Civil Appeal No.667/2022) in which also the Apex Court
has remitted the matter back to the High Court to decide the application under
Sections 11, 5 and 6 of the Act, 1996 afresh.

12. Learned counsel for the applicant further submitted that in the present
case, the Non-applicant is relying on a possession document which is a one-
page non-stamped, non-notarized document, therefore, the arbitration clause
therein is unenforceable. In support of her contention she has placed reliance on
the Constitution Bench judgment passed in the case of N.N. Global Mercantile
Pvt. Ltd. v/s M/s Indo Unique Flame Ltd. and others reported in 2023 SCC
OnLine SC 495 in which the Apex Court has held that the instrument which
attracts the stamp duty may contain an arbitration clause and if it is not stamped or
insufficiently stamped, same cannot be said to be a contract which is enforceable
within the meaning of Section 2(h) and 2(g) of Indian Contract Act. It is further
held that the arbitration agreement within the meaning of Section 7 of the Act
which attracts the stamp duty if not stamped or insufficiently stamped cannot be
acted upon in view of Section 35 of the Indian Stamps Act.
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13. Ms. Chowksey, learned counsel for the applicant further urged that in the
so called possession document, it is nowhere mentioned that this document will
amount to a novation of agreement and lease agreement. It is further submitted
that the lease agreement between the parties still exists and the arbitration clause
survives even on termination expiry of a contract. In support of her contention,
she has placed reliance on a judgment passed by the Delhi High Court in the case
of Knowledge Podium System Pvt. Ltd. v/s S.M. Professional Services Pvt. Ltd.
reported in (2021) 1 Arbitration Law Reporter 236 (Delhi) in which it has been
held that the novation takes place only when there is a complete substitution of a
new contract in place of old. The learned counsel has also placed reliance on a
judgment passed by the Apex Court in the case of TRF Limited v/s Energo
Engineering Project reportedin (2017) 8 SCC 377 on the point that the arbitrator
is associated with the counsel for the Non-applicant and he is appearing in various
cases since last three years with him, therefore, he cannot be appointed as an
Arbitration in view of Section 12(5) of the Arbitration and Conciliation Act, 1996.
The Apex Court in the case of TRF Limited (supra) in similar facts and
circumstances has set aside the appointment of an arbitrator. It is further
submitted that even in case a dispute is pending before the NCLT, the High Court
still has the power to entertain the application for appointment of an arbitrator as
held by the Apex Court in the case of M/s Sunflag Iron and Steel Company Ltd. v/s
Ms J. Poonamchand and Sons (MCA No.374/2020) hence, Ms. Chowksey prays
that this Court may kindly appoint an arbitrator to adjudicate the dispute between
the parties.

Submission of Non-applicant's counsel

14. Shri Vijay Kumar Asudani, learned counsel for the Non- applicant
contended that once the arbitrator has initiated the proceeding under the Act of
1996 the mandate cannot be terminated by the High Court under Section 11(5) of
the Act, 1996. Only the civil Court having original jurisdiction under Section 15
of the Act, 1996 can remove the Arbitrator, therefore, now the dispute cannot be
referred by appointing a new Arbitrator under Section 11(5) of the Act, 1996.
Learned counsel has relied on the case of Swadesh Kumar Agrawal v/s Dinesh
Kumar Agrawal and others reportedin (2022) 10 SCC 235 the Supreme Court of
India categorically defined under which circumstances the Sub-Section (5) and
(6) of Section 11 of Arbitration and Conciliation Act, 1996 will be attracted. The
application under Section 11(6) of the Act, 1996 shall be maintainable only in
cases where there is a contract between the parties containing the arbitration
clause and the appointment procedure prescribed. Sub-Section (5) of Section 11
of the Act, 1996 shall be attracted only in a case where there is no procedure for
appointment of an Arbitrator agreed upon as per Sub-Section (2) of Section 11 of
the Act, 1996 and sub-Section (6) of Section 11 of the Act, 1996 shall be
applicable in case where there is a contract containing an arbitration agreement.
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15. It is further submitted by Shri Asudani learned counsel that the agreement
clause contained under the lease agreement dated 28.07.2011 does not survive
due to the novation of the contract by executing the possession document. The
only remedy available to the applicant to seek termination of a contract by
approaching the Civil Court under Section 14 of the Act, 1996 hence, this
arbitration case is liable to be dismissed and the applicant be directed to
participate in the arbitration initiated under the possession document. Shri
Asudani learned counsel has placed reliance on a judgment passed in case of HRD
Corporation (Marcus Oil and Chemical Division) v. GAIL (India) Ltd. reported in
2018(12) SCC 471 in which the Apex Court has held that in order to determine
whether an arbitrator is de jure unable to perform his function, it is not necessary
to go to the Arbitral Tribunal under Section 13 of the Act of 1996 an application
may be filed under Section 14(2) of the Act of 1996 to decide on the termination of
his or her mandate on this ground. As per learned counsel in case of Avite/ Post
Studioz Ltd. and others v/s HCBC (2021) 4 SCC 713, the Apex Court has held that
if it is clear that the civil dispute involved questions on fraud, misinterpretation
etc. which can be a subject matter of such proceeding under Section 17 of the
Contract Act and the mere fact that the criminal proceedings can or have been
instituted in respect of the same subject matter would not lead to the conclusion
that dispute which is otherwise arbitrable.

16. Itis further submitted by the learned counsel Shri Asudani learned counsel
that the issue of fraud or the concocted document cannot be adjudicated in
arbitration proceedings. The allegation of fraud will not be arbitrable only if either
of the following two tests laid down is satisfied, firstly, does this plea of fraud
permeate the entire contract and above all the agreement of arbitration rendering it
void, secondly, where the allegation of fraud touch upon the internal affair of the
party inter se has no implication on the public domain. Shri Asudani learned
counsel has placed reliance on the judgment passed by the High Court of Delhi in
case of B.L. Kashyap and Sons Ltd. v/s MIST Avenue Private Ltd. [O.M.P.
(COMM) 190/2019] in which in similar facts and circumstances, the validly
executed contract can also be extinguished by a subsequent agreement between
the parties where the new contract constitute a wholesale novation of an original
contract, the arbitration clause would also stand extinguished by virtue of a new
agreement hence, Shri Asudani prays for dismissal of this application.

Appreciations & Conclusion

17. Except execution of the possession documents non (sic: none) of the facts
discussed above are in dispute between the parties . As has been held by the
Division Bench of this High Court, the applicant first initiated a proceeding under
the lease agreements dated 28.07.2011 and 26.06.2014 by approaching the Civil
Court under Section 9 of the Act of 1996. The applicant also filed an application
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under Section 151 of CPC seeking ex-parte injunction which entertained interim
protection was given and thereafter application filed under Section 9 of the Act of
1996 allowed by pasing the order of status quo in favour of the applicant. The
Non-applicant did participate in the proceedings by raising an objection that the
arbitration proceedings had been initiated by virtue of the arbitration clause in the
possession document. The aforesaid contention was negatived by the
Commercial Court and granted the injunction in favour of the applicant. Being
aggrieved by the order dated 19.01.2023, passed by Commercial Court in MJCAV
No0.98 02022, an Arbitration Appeal No.16 0f 2023 was filed before the Division
Bench of this Court. Vide order dated 06.07.2022, the Division Bench of this
Court had dismissed the appeal solely on the ground that the applicant first
approached the Commercial Court by way of an application under Section 9 of the
Act of 1996 and on 09.12.2022 and at that time, neither Arbitral Tribunal
proceedings were initiated nor arbitrator was appointed or approached to settle the
dispute. The Division Bench has relied upon the judgment passed in the case of
Arcelor Mittal Nippon Steel India (supra) where the expression "entertain" has
been examined. The Apex court has held that when an application has already
been taken up for consideration and is in the process of consideration or has
already been considered, the question of examining whether remedy under
Section 17 is efficacious or not would not arise. The requirement to conduct the
exercise arises only when the application is being entertained and / or taken up for
consideration. As observed above, there could be numerous reasons which render
the remedy under Section 17 inefficacious.

18.  In this case, the distinguishable fact is that the section 9 application was
filed under the lease agreements by the applicant and arbitration proceedings have
been started under the Possession document (which the applicant is disputing) by
the Non-applicant. Therefore the sole question would be whether the subsequent
so-called Possession Document agreement will supersede the first arbitration
agreement under which the proceedings were initiated first by the applicant? That
section 42 of the arbitration clause although deals with the territorial jurisdiction
of the court and says that notwithstanding anything contained elsewhere in this
part or any other law for the time being enforced where with respect to an
arbitration agreement, an application under this Section has been made in a Court,
that Court alone shall have jurisdiction over the arbitral proceedings and all
subsequent application arising out of that agreement and the arbitration
proceedings shall be made in that Court and in no other Court. Although Section
42 of the Act, 1996 deals with the territorial jurisdiction of the Court to entertain
subsequent applications, but it gives emphasis upon all subsequent applications /
proceedings with respect to an arbitration agreement that Court alone shall have
jurisdiction . Hence taking aid from this provision of the Act of 1996 not only for
territorial jurisdiction but for all subsequent proceedings also the arbitration
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agreement would be the same. All subsequent proceedings would be entertained
under the same arbitration agreement under which the application under section 9
was initiated first. Therefore, it can be held that all the subsequent applications are
liable to be filed under the lease agreements between the parties under which the
application under Section 9 of the Act of 1996 was filed, hence the arbitration
proceeding are also liable to be initiated under the same lease agreement not under
the possession document.

19.  Inorderto avoid the conflict of jurisdiction, the application under Section
11 of the Act of 1996 is also liable to be filed in High Court having a supervisory
jurisdiction of a civil court (The Commercial Court) , where the application is
filed under Section 9 of Act of 1996 Act. That sub-section 11 of Section 11 of the
Act of 1996 also says that where more than one request has been made under sub-
section 4 or 5 or 6 of the Act of 1996 to a different arbitral institution, the arbitral
institution to which the request has been first made under the relevant sub-section
shall be competent to appoint. Therefore, as per the conjoint reading of Section 11
and 42 of the Act 1996, it can safely be held that only the arbitration clause and
agreement dated 28.07.2011 and 26.06.2014 is liable to be acted upon.

20.  The subsequent proceedings initiated by the Non-applicant under the
so-called possession document have wrongly been initiated. Division Bench of
this Court has rightly ignored these subsequent proceedings initiated by Shri
Oswal advocate as sole Arbitrator under the possession document and held that
the proceedings initiated under Section 9 of the Act of 1996 are the first
proceedings initiated under the lease agreement, therefore, this application under
Section 11(5) of Act of 1996 is maintainable. The Arbitrator is liable to be
appointed under Section 11(6) of the Act of 1996.

21. In addition to the above is also to be taken into consideration that the
moment the applicant came to know about the possession document and initiation
of arbitration proceedings, at the very first instance, an objection was raised that it
is a forged and concocted document which cannot be acted upon. The so-called
possession document is neither a notarized nor a stamped document, therefore, in
view of the Constitution Bench judgment i.e. N.N. Global Mercantile Pvt. Ltd.
(supra), this document cannot be considered under Section 11 of Act of 1996 for
initiation of the arbitration proceeding. An Arbitrator is liable to be appointed
under this agreement.

22. Shri Asudani learned counsel has argued that the present application under
Section 11(5) of the Act of 1996 is not maintainable, as Section 11(5) applies to a
situation where the parties failed to agree on the Arbitrator within 30 days from
the receipt of the request by one party from the other party to so agree, the
appointment shall be made on an application of the party in accordance with the
provision contained in sub-Section (4) of Section 11 of the Act of 1996. Sub-
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section (6) of Section 11 of the Act of 1996 also deals with the situation where
under an agreement procedure agreed upon by the parties, and a party fails to act
as required under that procedure, an application shall be made on an application of
a party by a High Court in case of arbitration. That under both the provisions the
Arbitrator is to be appointed by the High Court hence this applicant can be treated
under section 11(6) of the Act of 1996.

23. It is made clear here that the non-applicant shall be free to raise his
objection, especially the validity of the possession document before the sole
Arbitrator appointed by this Court.

24.  Inview of the above, I deem it proper to appoint Hon'ble Shri Justice J.K.
Jain, Former High Court Judge as a sole arbitrator to resolve the dispute between
the parties.

25.  After obtaining the written consent from Hon'ble Shri Justice J.K. Jain,
Former High Court Judge the Registry is directed to dispatch a copy of this order
to the following:-

26. Name of Arbitrator- Hon'ble Shri Justice J.K. Jain, Former High Court
Judge.

Mob. Number - 9425430484.
27. The Arbitration Case stands disposed off to the extent indicated above.
Order accordingly

L.L.R. 2024 M.P. 148
Before Mr. Justice Pranay Verma
CR No. 480/2023 (Indore) decided on 26 July, 2023

ABBAS & ors. ... Applicants
Vs.
TAFAJJUL ...Non-applicant

A. Court Fees Act (7 of 1870), Section 7(4)(c) — Suit for Mandatory
Injunction — Ad Valorem Court fees — Held — In a suit for mandatory
injunction directing delivery of possession of disputed property, ad valorem
court fees on market value of the property is not liable to be paid, if claim is
instituted promptly after termination of license — License of defendant was
terminated by notice dated 23.09.2019 which was served on 03.10.2019 and
suit was promptly filed on 16.10.2019 — Plaintiff not required to value his
claim for possession on basis of market value of property and to pay ad
valorem court fee thereupon — Revision dismissed. (Para7)
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@. IrATAT BT SS9 (1870 &7 7), €RT 7(4)(c) — 3T
IR 8 TIG — JeATZEIR 1Ty By — AfreiRa — faaeuw g @
Feol BT UREE ST e I aTel ATAUS AR Bg 918 4, HUfed » qOIR
e R JATJHR [T B b1 Jra fHar sar sii¥carei= =8 2, af
AT IgRd & wHaar @ g acral 9 GRerd fear a2 — gfaard a6
It e fa® 23.09.2019 | HHIG $R & 75 i &I f& 03.10.2019 Bi
ARiTel 31T AT IR a1 T<URdl | 16.10.2019 &I U¥Jd AT A1 — 1<) & ferg
URT & II9R oI B TR UR Heol & Y AU I1d BT Yo HRAT U9 39
TR HATTHR AT B9 ST I HIAT ARS8l 8 — G WTRY |

B. Civil Procedure Code (5 of 1908), Section 115 — Revision —
Exercise of Jurisdiction — Held — Impugned order passed by trial Court is
perfectly legal and justified — Earlier order dated 09.03.2021 was apparently
illegal though the same was not challenged by plaintiff but only for the said
reason the impugned order cannot be faulted with — Setting aside the
impugned order on the ground of earlier order not having been challenged
would be like permitting an illegal order to stand which would not be proper
exercise of jurisdiction u/S 115 CPC. (Parall)

@ Ryfda gfear wfedar (1908 &1 5), g 115 — Yadeor —
siferp1Rar &1 gair — sitifetRa — faarRor =maraa grT wiRa anafia sneer
quia: dg 9 Frifaa @ — gd e fA11 09.03.2021 ¥ted: de o1 J=Ify S
qrdl gIRT gAdT T3] 41 913 off frg A3 Sad SRl 4 e fa e &1 gfaa
T2l BT Sl AHdT — IAE AT QY BT S VH qd Qe & MR R U
forar s for gt 21 91 8, fodl srde s er &1 1 3@ &1 Igufa o
@ [ BT Sl fb RLY.E. & &IRT 115 B ARABIRAT BT SFord gaRT =11 8 |

C. Civil Procedure Code (5 of 1908), Section 115 — Revision —Scope
& Jurisdiction— Powers of Court—Discussed and explained. (Para9 & 10)

T, Rifaer a3t wfedr (1908 &7 5), €% 115 — Y8179 — 1t va
SIfrBINGT — =a1a1e1g &1 orfaaar — faafad vd wese foar 1ar |
Cases referred:

2009 (4) MPLJ 672, 2007 (4) MPHT 131, AIR 1962 Punjab 168, AIR
1962 Allahabad 52, AIR 1933 Allahabad 924, AIR 1986 Allahabad 215.

Vinay Gandhi, for the applicants.
ORDER

PRANAY VERMA, J.:- By this revision preferred under Section 115 of the
CPC, the applicants/defendants have challenged the orders dated 15.09.2022 and
06.05.2023 passed by the trial Court whereby their application under Order 7 Rule
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11 of the CPC for rejection of the plaint on the ground that the valuation put by
plaintiff/non-applicant on the same and the Court fee payable thereupon is
inadequate has been rejected.

2. The plaintiff initially instituted an action against defendants for
possession of the suit house and mesne profits by contending them to be his
licensees and submitting that their license has been terminated by notice dated
23.09.2019 yet they have not delivered possession of the suit house. Relief of
mesne profits at Rs.10,000/- per month was also claimed. Defendants raised an
objection as regards valuation of the suit on which by order dated 09.03.2021, the
trial Court observed that since plaintiffs claim is for possession, he is liable to pay
ad valorem Court fee on such relief whereas he has valued the claim at Rs.200/-
and has paid Court fee of Rs.100/- only thereupon.

3. The said order was not challenged by plaintiff nor did he comply with
the same and instead filed an application under Order 6 Rule 17 of the CPC for
amendment of the plaint to delete the relief as regards mesne profits which has
been allowed by the trial Court by impugned order dated 15.09.2022. Thereatfter,
the Trial Court held that the valuation as put by plaintiff on the plaint is correct and
rejected an application under Order 7 Rule 11 of the CPC which had been filed by
defendants for rejection of the plaint on the ground of non-compliance of order
dated 09.03.2021.

4. Thereafter, defendants filed another application under Order 7 Rule 11 of
the CPC submitting that plaintiff has not complied with the order dated
09.03.2021 and has not valued his claim and paid Court fee as directed therein
hence the plaint deserves to be rejected. The said application has been rejected by
the trial Court by the impugned order dated 06.05.2023 holding that plaintiffs
claim is for mandatory injunction and he has paid adequate Court fee thereupon
and that the issue as regards adequacy of Court fee can be framed and decided at an
appropriate stage.

5. Learned counsel for defendants has submitted that plaintiff did not
comply with the order dated 09.03.2021 nor challenged the same before any
higher forum hence the same has attained finality and is binding upon him. For
non-compliance of the same, the plaint has to be necessarily rejected whereas the
trial Court has illegally passed the order dated 15.09.2022 holding that subsequent
to order dated 09.03.2021, plaintiff has deleted the relief of mesne profits and now
the claim is only for mandatory injunction hence is properly valued and adequate
Court fee has been paid thereupon. In doing so, it has grossly misread its own
earlier order whereby it had directed plaintiff to value the claim and pay Court fee
on the market value of the suit property.
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6. I have heard the learned counsel for the applicants/defendants at length.

7. Though, the claim was initially instituted by plaintiff for mandatory
injunction directing the defendants to deliver possession of the suit property and
for mesne profits but thereafter the relief of mesne profits has been deleted and
now the claim remains to be only for mandatory injunction. As per plaintiff, the
defendants were his licensees in the suit property and upon termination of their
license by notice dated 03.09.2019, the suit has been instituted. It has been
categorically held by this Court in Abdul Hussain and Others Vs. Mansoor Ali and
Others, 2009 (4) MPLJ 672 and Smt. Saraswati @ Jaya Bichpuria Vs. Smit.
Archana Bichpuria, 2007 (4) MPHT 131 that in a suit for mandatory injunction
directing delivery of possession of the disputed property, ad valorem Court fee on
the market value of the property is not liable to be paid, if the claim is instituted
promptly after termination of license of the licensee. In the present case, license of
defendants was terminated by plaintiff by a notice dated 23.09.2019 served upon
them on 03.10.2019 and the suit was filed on 16.10.2019 which was promptly
after termination of license. In such circumstances, the plaintiff was not required
to value his claim for possession on the basis of market value of the suit property
and to pay ad valorem Court fee thereupon.

8. While it is true that earlier the trial Court by order dated 09.03.2021 had
directed the plaintiff to value the claim on the basis of market value of the suit
property and to pay ad valorem Court fee thereupon but that order is apparently
incorrect and contrary to the principles as laid down in the aforesaid mentioned
cases. Though, the said order has not been challenged by plaintiff but
subsequently orders have been passed by the trial Court on 15.09.2022 and
06.05.2023 in which it has been held that since the claim is for mandatory
injunction directing delivery of possession upon termination of license, the same
is not required to be valued on the basis of market value of the suit property and ad
valorem Court fee to be paid thereupon. The same are perfectly legal and in
accordance with law.

9. In Firm New Afghan Company and Another Vs. Firm Sadhu Singh Thakor
Singh and Others AIR 1962 Punjab 168, it was held that exercise of revisional
powers under Section 115 of the CPC is undisputably discretionary and when the
impugned order does not disclose any grave injustice or irreparable injury and
indeed does substantial justice between the parties, the power of revision should
neither be invoked nor exercised. In Union of India Vs. Baburam AIR 1962
Allahabad 52 also it was held that the High Court is not bound to interfere in the
exercise of its power under Section 115 of the CPC if substantial justice has been
done. Reliance was placed on a similar decision of the Allahabad High Court in
Harprasad and another Vs. Bhagwati Prasad Ram Sarup AIR 1933 Allahabad
924. In Yashodanand Garg Vs. Hindustan Commercial Bank Kanpur and Others
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AIR 1986 Allahabad 215 also it was held that even when an error of jurisdiction is
committed by the Court below, but the action taken by it is not proved to have
resulted in injustice, the High Court would be loath to interfere with it. The
supervisory jurisdiction contained in Section 115 of the CPC is intended to ensure
that justice is done between the parties. The absence of substantial injury to an
applicant, irrespective of an error in procedure or in exercise of jurisdiction by the
Court below should be enough to decline relief to him. Thus, it has been well
settled that where substantial justice has been done though there may be an error
of jurisdiction committed by the Court below, the High Court would refrain from
exercising jurisdiction under Section 115 of the CPC.

10. While exercising powers under Section 115 of the CPC, the High Court
may make such order as it may think fit when the trial Court by the order under
revision appears to have failed to exercise jurisdiction vested in it, exercised
jurisdiction not vested in it or in exercise of its jurisdiction acted illegally or with
material irregularity. While exercising such power the High Court shall not be
bound by any other order which has been passed by the Court below which is
apparently illegal though not challenged by the party against whom it was passed.
The intent and purpose of Section 115 of the CPC is to ensure proper exercise of
jurisdiction by the Court below. If a perfectly legal order is challenged then the
same is bound to be affirmed even though the same may be contrary to a
previously un-challenged but apparently illegal order. Section 115 of the CPC
does not limit the power of the High Court to exercise its jurisdiction only in
respect of the order which has been challenged before it but empowers it to take
into consideration the entire proceedings of the case and to pass such order as may
be deemed fit to ensure legality of proceedings and proper exercise of its
jurisdiction by the Court below.

11. In the present case, the impugned orders passed by the trial Court are
perfectly legal and justified. The earlier order dated 09.03.2021 was apparently
illegal though the same was not challenged by plaintiff but only for the said reason
the impugned orders cannot be faulted with. Setting aside the impugned orders
merely on the ground of earlier order dated 09-03-2021 not having been
challenged would result in a just and legal order being set aside and permitting an
illegal order to stand which would not be proper exercise of jurisdiction under
Section 115 ofthe CPC.

12.  Thus, in the available facts of the case, I do find there to be any
necessity for interfering with the impugned orders. The same are hereby affirmed
and the revision is accordingly dismissed.

Revision dismissed
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Before Mr. Justice Dwarka Dhish Bansal
CR No. 603/2022 (Jabalpur) decided on 29 August, 2023

ABHISHEK DUBEY ... Applicant
Vs.
PYARE LAL & ors. ...Non-applicants

A. Civil Procedure Code (5 of 1908), Order 6 Rule 2(3) & Order 7
Rule 11— Expression of Dates and Numbers in Words — Held — Requirement of
expression of dates, sums and numbers into figures as well as in words has
been provided in O-6 R-2(3) CPC, but for want of compliance of this
provision, plaint cannot be rejected under O-7 R—11 CPC - If pleadings are
defective, Court should insist on their being improved and if party does not
comply the said provision, he later on would not be able to take plea of
typographical error in pleadings. (Para6(i))

@. Rifaer gfaar wfear (1908 &7 5), 3R 6 97 2(3) T MR 7
o 11 — o7& 7 wegrsyl @1 erssl 4 sifraafaa — aifteaiRa — faais, AT
9 GERIN B 3Bl > GIY—A sl d AMNAfF B agdar NuH. &
e 6 fraw 2(3) o SuEfe@ 2, g 59 SUSY & IATUTAT & WG A, AT
RIgd. @ sy 7 w11 & iasfa sedfigpa =&Y foar s a@ar — afy
Jif¥raa Ffeyel 2, A1 AT S=° GUIR 8q gedyd® &e ddbdl & U4 Al
USSR S SUYSH BT YTl el dxdl © di g8 9% 4 Aaa d <H 3 Ffe
B AT, TS B YTYIT |

B. Civil Procedure Code (5 of 1908), Section 80 & 80(2) & Order 7
Rule 11 — Notice — Held — Plaintiff had made a prayer for grant of leave u/S
80(2) which is still pending — Objection in respect of Section 80 cannot be
decided prior to decision of the pending application u/S 80(2) CPC — Trial
Courtdirected to consider the objection at appropriate stage.(Para 6(ii) & 7)

. Rifaer gfFar Gfedr (1908 &7 5), €IIRT 80  80(2) T 3R 9T 7 744
11 — Tifew — sfifaiRa — ardy 9 Ru.E. @) arT 80(2) & siasfa srgafa
g™ f5d o ?q urelAr @t oft ot & e +ft @ifaa @ — <ifea ama<a siasfa
&RT 80(2) R1.U. 4. & fafreaa @ qd aRT 80 & Wae ¥ 3naiy fafafR=a a2 fean
ST Ahdl — f@FaRvT IrTed &1 Ggfad 9shd R ey ) fFar f$3 o eg
R fear sar 2

C. Civil Procedure Code (5 of 1908), Order 7 Rule 11 and
Municipal Corporation Act, M.P. (23 of 1956), Section 401 — Notice — Held —
Although there are some allegations against Municipal Corporation but no
relief against Municipal Corporation has been claimed in the suit —
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Therefore for want of notice to Municipal Corporation, plaint cannot be
rejected. (Para 6(iii))

T, Rifaer gf&ar Gfedr (1908 &1 5), 1R 7 [ 11 VT TIwIfeid
forrr siferfaas, 7.9, (1956 &7 23), €TRT 401 — 7w — afafaeaiRa — Tefy TR
i1 & fawg §B e © fag 9 4 TR M @ fawg fedl sgaiy &1
grar [@) fear T @ — ora: TR A @t Aifed @ e A, 919 U e R
T8I fHar I Aad1 |

D. Civil Procedure Code (5 0of 1908), Order 7 Rule 11 — Valuation of
Suit & Court Fee — Held — Objection in respect of valuation and payment of
court fee can be decided only after framing of issue and after recording
evidence — Plaintiffs are neither party nor are bound by sale deed in question,
therefore they are not required to value the suit or to pay ad—valorem Court
fee on the basis of sale consideration mentioned therein. (Para6(iv) & (vi))

. Rifaer gfear wfear (1908 &1 5), MRS 7 (97 11 — T BT
YT 4 11T B — ARG — Jedid- ¢d <A1-aTed B & I
@ deg ¥ Jmufed, dad faareral @ favaar & uvaq vd gy sifieed @
gegrq & fafiRaa @) <1 gadt @ — ardior 9 € ugeR 8 7 & yTra fasa
faci@ ¥ Jag 2. IAd: S99 oY a1g YATHa ST ieqar g9 SfeatRaa fasa
gfied & SMER UR [eATJHR AT B ST IATE HIAT JGLAD T3] © |

E. Civil Procedure Code (5 of 1908), Order 7 Rule 11 — Misjoinder/
Non—Joinder of Party — Held — The defects of non—joinder and misjoinder of
necessary parties cannot be considered for rejection of plaint. (Para 6(v))

g Rifaer af&ar wfear (1908 &7 5), MR 7 (797 11 — YeIHIRT &1
GaIlor T /sragiorT — AffEiRa — aeua @R & oM =2q, Aaws
9HGRI & JWIIo Ud AT ) Al w faar 9 fear i aear |

E Civil Procedure Code (5 of 1908), Order 7 Rule 11 — Non—filing
of title Documents — Held — Non—filing of title documents in support of pleas

taken in the plaint, cannot be ground to reject the plaint at the stage of O-7
R-11CPC. (Para 6(vii))

7. Rifaer gfear wfear (1908 @1 5), 3RS 7 (797 11 — 8& @
qwdrdol &1 gegd  [ar arar — afifeaiRa — arqua 9 forg 1y sii¥aasl &
i # 89 @ Tl &1 ygd A f&ar 5, eew 7 i 11 Ry @
UHH IR I1SUF & GRS fHA S &1 3meR =12 81 9T |

Cases referred:

2023 SAR (Civ) 740, (2020) 16 SCC 601, 2011 (4) SCCD 1943 (SC), SLP
(Civil) No. 31844/2018, (2013) 10 SCC 178, 1998 (1) Civil Court Cases 9, (2007)
2SCC551,ILR 2012 MP 1852.
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A.A. Awasthy with Renu Tiwari, for the applicant.
Girish Shrivastava, for the non-applicant Nos. 1 to 3.
Tulsa Kosta, P.L. for the non-applicant-State.

ORDER

DWARKA DHISH BANSAL, J.:- This civil revision has been preferred by
applicant/defendant 40 challenging the order dtd. 23.09.2022 passed by 21"
District Judge, Jabalpur in Civil Suit No. 1120-A/2021 whereby application under
Order 7 Rule 11 CPC filed by defendant 40 has been dismissed, filed in the suit for
declaration of'title and permanent injunction.

2. Learned counsel for the applicant/defendant 40 submits that by moving
the application under Order 7 Rule 11 r/w Section 151 CPC, the defendant has
raised several objections in respect of maintainability of the suit but learned Court
below has without taking into consideration the same in real perspective,
dismissed the application. He submits that the plaintiffs have not raised sufficient
pleadings in respect of challenge to the sale deeds in question and on the basis of
power of attorney, the plaintiffs cannot claim any right in the suit property
belonged to late Karodilal because the plaintiffs are not successors of Karodilal.
He submits that Karodilal was owner of the land area 31.53 acres and the
defendant 40 had purchased an area 7 acres of the land from Karodilal. As such,
pressing all the objections learned counsel submits that the application has
wrongly been rejected by learned Court below. In support of his submissions, he
placed reliance on the decisions of Supreme Court in the case of Ramisetty Venkatanna
& Anr. vs. Nasyam Jamal Saheb & Ors 2023 SAR (Civ) 740; Raghwendra Sharan
Singh vs. Ram Prasanna Singh (Dead) by LRs (2020) 16 SCC 601; Suraj Lamp
and Industries (P) Ltd. vs. State of Haryana 2011(4)SCCD 1943 (SC) and
K. Akbar Alivs. K. Umar Khan & Ors. SLP (Civil) No.31844 of 2018.

3. Learned counsel for the respondents/plaintiffs supports the impugned
order and submits that there is no illegality in it and in support of his submissions
he placed reliance on the decision of Supreme Court in the case of State of Kerala
and others vs. Sudhir Kumar Sharma and others (2013) 10 SCC 178.

4. Heard learned counsel for the parties and perused the record.

5. By way of application under order 7 rule 11 CPC, the petitioner/defendant
40 has raised following objections:-

(D The plaintiffs have not mentioned the numbers/figures
into the words;

(i1)) No notice under Section 80 CPC has been given to the
State Government, therefore, the suit is not maintainable;

(i) Notice u/Section 401 of M.P. Municipal Corporation
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Act, 1956 has not been issued to the Municipal Corporation,
therefore, the suit is not maintainable;

(iv) The plaintiffs have not properly valued the suit and
also not paid requisite Court fee.

(v) Thereis defect of non-joinder and misjoinder of necessary
parties.

(vi) The plaintiffs have not valued the suit on the basis of
consideration mentioned in the different sale deeds
and have not paid requisite Court fee thereon.

(vii) The plaintiffs have not filed any document showing
their title on the suit property.

(viii) Plaintiffs have instituted the suit on the basis of false
cause of action.

(ix) The plaintiffs cannot claim any right on the basis of power
of attorney.

6. With a view to avoid dissatisfaction of the petitioner/defendant 40, all the
said objections are being dealt with serially one by one as under :

(1) Requirement of expression of dates, sums and numbers into figures as
well as in words, has been provided in order VI rule 2(3) CPC, but for want of
compliance of this provision, plaint cannot be rejected under order 7 rule 11 CPC.
If the pleadings are defective, the Court should insist on their being improved and
if the party does not comply the said provision, he later on, would not be able to
take plea of typographical error in the pleadings.

(11) In respect of objection about notice under section 80 CPC, learned Court
below has in its order observed that the plaintiffs have made prayer for grant of
leave under section 80(2) CPC which is still pending consideration. In this regard
Hon'ble Supreme Court in the case of State of Kerala and others (supra), has held
asunder :

"20. It is an admitted fact that no order had been passed on the
application filed under Section 80(2) of the CPC. Till a final
order is passed granting the said application, in our opinion, the
irregularity in filing of the suit continues. If ultimately the
application is rejected, the plaint is to be returned and in that
event the application filed on behalf of the appellants under
Order VII Rule 11 is to be granted. If the application filed under
Section 80(2) is ultimately granted, the objection with regard to
non issuance of notice under Section 80(1) of the CPC cannot be
raised and in that event the suit would not fail on account of non-
issuance of notice under Section 80(1) of the CPC.
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21. We reiterate that till the application filed under Section
80(2) of the CPC is finally heard and decided, it cannot be
known whether the suit filed without issuance of notice under
Section 80(1) of the CPC was justifiable. According to the
provisions of Section 80(2) of the CPC, the court has to be
satisfied after hearing the parties that there was some grave
urgency which required some urgent relief and therefore, the
plaintiff was constrained to file a suit without issuance of notice
under Section 80(1) of the CPC. Till arguments are advanced on
behalf of the plaintiff with regard to urgency in the matter and
till the trial court is satisfied with regard to the urgency or
requirement of immediate relief in the suit, the court normally
would not grant an application under Section 80(2) of the CPC.
We, therefore, come to the conclusion that mere filing of an
application under Section 80(2) of the CPC would not mean that
the said application was granted by the trial court.

22. In the aforestated circumstances, we hold that the trial
court had wrongly rejected the applications filed by the
appellants under Order VII Rule 11 of the CPC. The trial court
ought to have heard and decided the application filed under
Section 80(2) of the CPC before hearing the applications under
Order VIIRule 11 of the CPC."

As such, in the light of aforesaid law, the objection in respect of section 80 CPC
cannot be decided prior to decision of the pending application under section 80(2)
CPC.

(i11))  In respect of objection about issuance of notice under section 401 of the
Municipal Corporation Act, it is pertinent to mention here that although some
allegations in paragraph 3 of the plaint, have been made in respect of cleaning of
road by defendant 44, but no relief against the Municipal Corporation has been
claimed in the suit, therefore, for want of notice to the defendant 44, plaint cannot
be rejected. In thisregard, a coordinate Bench of Kerala High Court in the case of
Ajith Kumar Vs. Suresh Kumar 1998(1) Civil Court Cases 9, has held as under :

"8. The intention behind S.80 came for consideration before the
Supreme Court in State of Madras V. C.P.Agencies, AIR 1960
SC 1309. The Supreme Court held thus:

"The object of the section is manifestly to give the
Government or the public officer sufficient notice of
the case which is proposed to be brought against it or
him so that it or he may consider the positron and decide
for itself or him -self whether the claim of the plaintiff
should be accepted or resisted. In order to enable the
Government or the public officer to arrive at a decision
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it is necessary that it or he should be informed of the
nature of the suit proposed to be filed against it or him
and the facts on which the claim is founded and the pre-
cisereliefs asked for",

Thus, the object of the section appears to inform the
Government the grievances of the plaintiff and the reliefs which
he prays for. Government can scrutinise the same and if it finds
that the grievances in the notice and the reliefs claimed for are to
be allowed, then it can straightaway grant the reliefs instead of
forcing the party for a litigation. It is to avoid a litigation that this
notice has been contemplated. But the question is when there is
no personal relief asked against the Sate, is it necessary that the
State should be given notice before filing the suit. The same
question arose for consideration before a Full Bench of the
Bombay High Court in Chandrakant V. State of Maharashtra,
AIR 1970 Bombay 301. There the Full Bench of the Bombay
High Court was considering the question whether no relief is
asked for personally, notice under S.80 CPC is necessary.
Dealing with this question, Tambe C.J. held as follows:

"Thus, the test laid down by Their Lordships is whether
any relief is asked personally against the Government
or a public officer and this is the test for determination
whether notice under S.80 is required to be given or not.
Ifreliefis asked personally against the Government or a
public officer notice under S.80 is necessary. [f no relief
personally against them was asked no notice is
necessary".

(iv)  Claiming themselves to be in possession of the suit property, the plaintiffs
have valued the suit for declaration at Rs. 5,00,00,000/- and for injunction have
valued at Rs.5,000/- and have paid requisite court fee. However, in the present
case objection in respect of valuation and payment of court fee can be decided
only after framing of issue and after recording evidence.

(v) The scheme of Order I and II CPC clearly shows that the prescriptions
therein are in the realm of procedure and not in the realm of substantive law or
rights. Therefore, the defect(s) of non-joinder and misjoinder of necessary parties
cannot be considered for rejection of the plaint. In the case of Prem Lala Nahata &
Anr. V. Chandi Prasad Sikaria (2007) 2 SCC 551, Hon'ble Supreme Court has
held asunder :

"17. Thus, when one considers Order VII Rule 11 of the Code
with particular reference to Clause (d), it is difficult to say that a
suit which is bad for misjoinder of parties or misjoinder of
causes of action, is a suit barred by any law. A procedural objection
to the impleading of parties or to the joinder of causes of action
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or the frame of the suit, could be successfully urged only as a
procedural objection which may enable the Court either to
permit the continuance of the suit as it is or to direct the plaintiff
or plaintiffs to elect to proceed with a part of the suit or even to
try the causes of action joined in the suit as separate suits."

(vi)  Undisputedly, the plaintiffs are neither party nor are bound by the sale
deeds in question, therefore, in the light of decision of a coordinate Bench of this
Court in the case of Santosh Kumar Chopra & others Vs. State of M.P. & ors. ILR
2012 MP 1852 (pr.8), the plaintiffs are not required to value the suit or to pay ad-
valorem court fee on the basis of sale consideration mentioned therein.

(vil)  Non-filing of documents of title in support of pleas taken in the plaint, also
cannot be a ground to reject the plaint at the stage of order 7 rule 11 CPC.

(viii) & (ix) So far as objections in respect of cause of action and claim on the
basis of power of attorney are concerned, the plaintiffs have come with the case
that Karodilal was owner/bhumiswami of the land in question, who was maternal
uncle of the plaintiffs and the defendants are alienating the suit land and
interfering in possession of the plaintiffs. Therefore, even if the power of attorney
is ignored, Karodilal being maternal uncle, the plaintiffs are Class I'V successors
as per Hindu Succession Act, 1956 and in absence of transfer of property by
Karodilal to the defendants, the plaintiffs have cause of action to the file the suit.

7. In view of the aforesaid discussion and answer(s) to the defendant's
objections, except the objection no.(ii), the civil revision deserves to be and is
hereby dismissed, with the direction to learned trial Court to consider the
objection in respect to the notice under section 80 CPC at appropriate stage, in the
light of decision of Supreme Court in the case of State of Kerala and others
(supra).
8. With the aforesaid observation, the civil revision is hereby disposed off.
9. Interim application(s), if any, shall stand dismissed.

Order accordingly

I.LR. 2024 M.P. 159
Before Mr. Justice Prem Narayan Singh
CRR No. 325/2021 (Indore) decided on 19 July, 2023

MANOHAR LALJAIN & anr. ... Applicants
Vs.
SMT. URMILA ...Non-applicant

A. Protection of Women from Domestic Violence Act (43 of 2005),
Section 2(f) & 17— Domestic Relationship — Maintenance — Entitlement — Held
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— Respondent is sister—in—law of petitioner and since petitioners are coming
in relationship with her and before 2006, they lived together in shared
household, it cannot be said that there exist no domestic relationship — She
has a right to reside in shared household u/S 17 thus she would come within
the definition of domestic relationship — It is also not necessary that at the
time of filing application by aggrieved person, domestic relationship should
subsist—Award of interim maintenance was proper — Revision dismissed.
(Para 11 & 12)

@. ER e foar | Afersil &1 Gvevr e+ (2005 &7 43), €177 2(f)
d 17 — 8¢ AR — 99T Y1y — gHherd) — AffeiRa — et ard @1 ag
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wrer |rshl Eeefl A XET HRd o, I8 T8 HEl Sl Gobdl {6 IS =R AR el
2 — ORI 17 & 3favid S¥ WrEh el 4 @1 &1 IRFR 2 3@ 98 ;e
ATdEr) B gRATT & HiaR AT — I8 ) Az 81 @ (& dfifsa aafdd grRr
TS UXGd B & GHA O] AR SR BT 912y — IAdRA Aorgryoy
gar far sar sfad or — gaieor @il |

B. Protection of Women from Domestic Violence Act (43 of 2005),
Section 2(f) & 17— Incident Priorto 2005 — Held — Apex Court concluded that
conduct of parties even prior to commencement of 2005 Act can be taken into
consideration while passing order under provisions of 2005 Act— She cannot
be debarred from getting protection under 2005 Actin later years. (Para14)

. TR fear & #fecrait &1 averor fSfaa (2005 &7 43),  €RT

2(f) @ 17 — 2005 & ggel @1 "ear— AffEiRT — gafwa <maTea 9 frasifa
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AR 2005 & YRY BI9 @ qd &I 3raxor W faar 4 forar o g&dr & — 9
gearad! auf d JAfFRET 2005 & e Geor yTed 3= 4 faafsia 8 fean
ST AT |

C. Protection of Women from Domestic Violence Act (43 of 2005),
Section 3 — Economic Abuse — Held — Respondent was compelled to live
separately — Earlier she use to get maintenance of Rs. 10,000 and now it is
stopped since 2012 — Petitioners had also deprived her for getting insurance
money of her deceased husband — Fact of economic abuse is prima facie
evinced in favour of respondent. (Para 14)
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D. Protection of Women from Domestic Violence Act (43 of 2005),
Section 3 — Domestic Violence — Held — As per Section 3, domestic violence
includes causing physical abuse, sexual abuse, verbal and emotional abuse
and economic abuse. (Para13)

. gl T & Afecrail &1 avervr SIferf-ra9 (2005 T 43), €I1RT 3 —
TR foar — AafEiRa — aRT 3 & AR, =R fFar 4 T iR® gwuAiT,
<RI gHuAT, HiRa® iR AIEa-TcT® gHUANT Ud 3MTfie gRUATT SIRT ST
aftafera & |
Cases referred:

AIR2022SC2331,2014(3)SCC712.

Mitesh Jain, for the applicants.
Anish Ashapure, for the non-applicant.

ORDER

PREM NARAYAN SINGH, J.:- Being crestfallen by order dated
07.09.2020 passed by learned 3" Additional Sessions Judge, Indore in Criminal
Appeal No. 301/2016, whereby the learned Additional Sessions Judge reversed
the order dated 16.02.2016 passed by Judicial Magistrate First Class in MJCR
No.18680/2015 and awarded an amount of Rs.7,000/- as maintenance per month
from the date of filing of the applicationi.e. 12.05.2015.

2. It emerged as the undisputed facts that marriage was solemnized between
Late Shri Babulal Jain and respondent/non-applicant-Urmila on 19.02.1994 and
after 7 months Shri Babulal Jain had expired on 19.09.1994. The petitioner No. 1 -
Manoharlal Jain is brother of Late Shri Babulal Jain and brother-in-law (Jeth) of
the respondent/non-applicant and petitioner No. 2 is son of Shri Manoharlal Jain
and nephew (bhajita) of Late Shri Babulal Jain as well.

3. The case of respondent in a nutshell is that the respondent/non-applicant
alongwith her daughter resided with the petitioners/applicants at the residence
situated in Mumbai. It is alleged that in the year 2006, the petitioners/applicants
started damaging the social reputation of respondent/non-applicant and her
daughter by making false allegations upon them. The petitioners/applicants had
sold the flat of respondent/non-applicant situated at Mahad, Mumbai and also
grabbed the money received from insurance of her husband. It is further alleged
that the respondent/non-applicant was residing in Mumbai in a rented house on
the instructions of her father-in-law. Thereafter, she came to Indore and resided
alongwith her daughter, wherein, Rs.10,000/- was used to be paid by the
petitioners/applicants per month for household expenses. Afterwards, in the
month of November, 2012, the petitioners/applicants took respondent's
daughter in Mumbai. Thereafter, tortured her mentally and physically as well and
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left her Indore after two months.

4. It is further alleged that the respondent/non-applicant is residing in Indore
with her maternal relatives. The daughter of the respondent/non-applicant has
completed the age of 18 years and she is unable to complete her education and
settle her marriage. It is also submitted that the petitioners/applicants have a
jewellery shop in main area and luxurious bungalow at prime location in Mumbai.
They have houses and more properties at Bhada (Rajasthan), hence the
respondent/non-applicant is also liable to live in accordance with status of
petitioners/applicants, thus, it is requested that Rs.45,000/- per month be awarded
for maintenance of the respondent/non-applicant and for her daughter's higher
education.

5. In reply, the petitioners/applicants, while denying the contentions made
by the respondent, has submitted that respondent/non-applicant herself'is running
a private institute and is earning of Rs.1,00,000/- per month from the institute. The
daughter of the respondent is a major and is able to maintain herself and
competent to take higher education. The respondent/non-applicant has gold
ornaments of 600 grams of weight and till November, 2012 she obtained
Rs.10,000/- per month from her father-in-law.

6. Having considered the averments of petitioners/applicants and reply of
respondent/non-applicant, learned Judicial Magistrate First Class, Indore has
dismissed the application filed by the respondent/non-applicant expressing the
opinion that the respondent/non-applicant is not entitled to get any maintenance
from her brother-in-law i.e. petitioner/non-applicant No. 1, she is entitled to take
maintenance only from her father-in-law. As the father-in-law of the
respondent/non-applicant had already expired, she cannot claim for maintenance
under the provisions of the Protection of Women from Domestic Violence Act,
2005 (hereinafter referred as "D.V. Act,").

7. The respondent/non-applicant filed an appeal before the Additional
Sessions Judge, Indore challenging the aforesaid order of Judicial Magistrate
First Class wherein learned Additional Sessions Judge by setting aside the order
dated 16.02.2016 passed by Judicial Magistrate First Class, adjudicated that
respondent is entitled for Rs.7,000/- per month as maintenance from the
petitioners/applicants from the date of filing of applicationi.e. 12.05.2015 till the
final disposal of the case.

8. Being aggrieved by the aforesaid order, this petition has been preferred
before this Court on the ground that the respondent/non-applicant left the house of
the petitioners/applicants in the year 2010 and thereafter, she started living
separately in Indore whereas, the application for domestic violence has been filed
in the year 2015. This fact shows that the respondent/non-applicant has no
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domestic relation with the petitioners/applicants for a period of five years. It is
further demurred that when the respondent/non-applicant started residing
separately from the petitioners/applicants, i.e. before 2015, it is significant that no
allegation has been levelled against the petitioners and no complaint has been
made against the petitioners/applicants. That apart, the respondent/non-applicant
herself'is an educated lady and she is eligible to earn for her livelihood, hence, on
these grounds the impugned order is liable to be set aside.

9. The respondent/non-applicant in her reply vehemently expostulated that
violence does not mean that it can be done only by way of physical violence, it can
be mental, social or economical violence also. Since the petitioners/applicants
have grabbed the insurance money of Late Shri Babulal Jain, husband of the
respondent/non-applicant and amount of maintenance which they used to pay was
stopped after the year 2012, she was entitled for maintenance from the petitioners.
Therefore, this petition being debarred by law, deserves to be dismissed.

10. Shri Mitesh Jain, learned counsel for the petitioners has mainly contended
that since the domestic relationship between respondent and petitioners is not
surviving, entitlement for maintenance under the Protection of Women from
Domestic Violence Act, cannot be maintained. In this regard, the definition of
domestic relationship enunciated under Section 2(f) is worth referring here as
under :-

) " domestic relationship" means a relationship between
two persons who live or have, at any point of time, lived
together in a shared household, when they are related by
consanguinity, marriage, or through arelationship in the nature
of marriage, adoption or are family members living together as
ajoint family;

11. In view of the aforesaid definition, since the petitioners are coming in
relationship with respondent and before 2006, they lived together in a shared
household, the stand regarding non existence of domestic relationship is found
without leg. On this aspect, the law laid down by Hon'ble Supreme Court in
judgment rendered in Prabha Tyagi Vs. Kamlesh Devi [AIR 2022 SC 2331], is
condign to quote here:-

“(i1) Whether it is mandatory for the aggrieved person to reside
with those persons against whom the allegations have been
levied at the point of commission of violence?"

It is held that it is not mandatory for the aggrieved person,
when she is related by consanguinity, marriage or through a
relationship in the nature of marriage, adoption or are family
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members living together as a joint family, to actually reside with
those persons against whom the allegations have been levelled
at the time of commission of domestic violence. If a woman
has the right to reside in the shared household under Section
17 of the D.V. Act and such a woman becomes an aggrieved
person or victim of domestic violence, she can seek reliefs
under the provisions of D.V. Act including enforcement of her
right to live in a shared household.

(ii1) Whether there should be a subsisting domestic relationship
between the aggrieved person and the person against whom the
reliefis claimed?"

It is held that there should be a subsisting domestic
relationship between the aggrieved person and the person
against whom the relief is claimed vis-a-vis allegation of
domestic violence. However, it is not necessary that at the
time of filing of an application by an aggrieved person, the
domestic relationship should be subsisting. In other words,
even if an aggrieved person is not in a domestic relationship
with the respondent in a shared household at the time of filing of
an application under Section 12 of the D.V. Act but has at any
point of time lived so or had the right to live and has been
subjected to domestic violence or is later subjected to domestic
violence on account of the domestic relationship, is entitled to
file an application under Section 12 ofthe D.V. Act.

12.  Inview of aforesaid law, aggrieved persons/respondent would come in the
said definition of domestic relationship because she has right to reside in a shared
household under Section 17 of the Domestic Violence Act. It is also held that it is
not necessary that at the time of filing of application by a aggrieved person,
domestic relationship should subsist. In this case, it is undisputed that the
respondent is sister-in-law of petitioner No. 1, therefore, she has relationship with
petitioners. She would be regarded in domestic relationship with petitioners.

13.  The question of domestic violence has also been raised before this Court.
In this regard, the definition clause mandates that domestic violence has the same
meaning as assigned in Section 3. As per Section 3 of D.V. Act, domestic violence
includes causing physical abuse, sexual abuse, verbal and emotional abuse and
economic abuse. On this aspect, IV" Clause of explanation added with Section 3
of D.V. Act, is also worth to be produced here :-

(iv) "Economic abuse" includes :-

(a)  deprivation of all or any economic or financial resources
to which the aggrieved person is entitled under any law or
custom whether payable under an order of a court or otherwise or
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which the aggrieved person requires out of necessity including,
but not limited to, house hold necessities for the aggrieved
person and her children, if any, stridhan, property, jointly or
separately owned by the aggrieved person, payment of rental
related to the shared house hold and maintenance;

(b) disposal of household effects, anyalienation of assets
whether movable or immovable, valuables, shares, securities,
bonds and the like or other property in which the aggrieved
person has an interest or is entitled to use by virtue of the
domestic relationship or which may be reasonably required by
the aggrieved person or her children or her stridhan or any other
property jointly or separately held by the aggrieved person; and

(c) prohibition or restriction to continued access to resources
or facilities which the aggrieved person is entitled to use or
enjoy by virtue of the domestic relationship including access to
the shared household.

14. Prima-facie, it is established from the record that respondent was
compelled to live separately. It is admitted fact that earlier Rs.10,000/-was being
given to the respondent per month as maintenance and now it is stopped since the
year 2012. As per allegations made by the respondent, the petitioners had also
deprived her for getting insurance money of her husband after his death. As such
the fact of economic abuse is prima-facie evinced in favour of respondent. In this
regard, the law laid down by Hon'ble Supreme Court in judgment Saraswatty Vs.
Babu [2014(3) SCC 712] provides the guidelines. Hon'ble Supreme Court has
also held that the conduct of parties even prior to commencement of Domestic
Violence Act, 2005 can be taken into consideration while passing the order under
the provisions of Domestic Violence Act. Under these guidelines, it can be
ascertained that since the respondent was subjected to domestic violence before
the year 2015, she can not be debarred from getting protection under D.V. Act,
2005 in later years. Therefore, the contentions that the applicants have not filed
application just and after her separation from domestic family, is also not found
substantiated.

15.  In upshot of the aforesaid discussion in entirety, the order of learned
Appellate Court, with regard to allowing Rs.7,000/- per month as interim
maintenance, is found immaculate and in accordance with propriety, correctness
and legality. Hence, this petition being sans merit is dismissed and impugned
order is hereby affirmed.

Revision dismissed
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Before Smt. Justice Sunita Yadav
CRR No. 3120/2023 (Gwalior) decided on 1 September, 2023

RAJESHAGRAWAL ... Applicant
Vs.
STATE OF M.P. ...Non-applicant

A. Building and Other Construction Workers' (Regulation of
Employment and Conditions of Service) Act (27 of 1996), Sections 39, 46, 47,
48, 50, 54 & 55 and Building and Other Construction Workers (Regulation of
Employment and Conditions of Service) Rules, M.P.,, 2002, Rule 49 & 210 —
Cognizance of Offence — Limitation — Held — Mere order of forwarding of
notice does not mean that Labour Commissioner had knowledge about the
incident on same day — There is no evidence that the notice was received on
the same day by Labour Commissioner — Notice was issued on 24.05.12 and
complaint was filed on 05.06.12 — Complaint was within limitation — Revision
dismissed. (Paras 12 to 15)
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B. Criminal Procedure Code, 1973 (2 0f 1974), Section 397 & 401 —
Revision — Scope & Jurisdiction — Held — Revisional jurisdiction of High
Court cannot be equated with appellate jurisdiction — In revisional
jurisdiction, High Court can examine the records of any proceedings for
satisfying itself as to the correctness, legality or propriety of any finding,
sentence or order — There has to be perversity or unreasonableness, complete
misreading of records, when alone High Court would exercise its revisional
jurisdiction to set aside such order/judgment. (Para 16)
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BT YA BT e fauwiwaan srerar sigfaadrn &1, siffrelel &1 gofa: Tod uet
T8

Case referred:
AIR2011SC641.

Dinesh Kumar Agrawal, for the applicant.
Dheeraj Kumar Budholiya, P.L. for the non-applicant/State.

ORDER

SUNITA YADAV, J.:- Present criminal revision under Section 397 r/w.
Section 401 of Cr.P.C has been filed being aggrieved by the order dated
19.04.2023 passed by Fourth Additional Sessions Judge, Guna (M.P.) in Cr.A.
No.110/2019 affirming the judgment dated 26.04.2019 passed in RCT
No0.995/2012 by Chief Judicial Magistrate Guna (M.P.) convicting the petitioner
for the offence punishable under Section 50 for violation of provision of Section
39 of "The Building and Other Construction Workers (Regulation of Employment
and Conditions of Service) Act, 1996 (hereinafter referred to as "the Act") r/w.
Rule 210 of the "M.P. Building and Other Construction Workers (Regulation of
Employment and Conditions of Service) Rules, 2002 (hereinafter referred to as
"the Rules") and imposed with fine of Rs.1,000/-, under Section 47 for violation
of provision of Section 39 of the Act r/w. Rule 49 and imposed with fine of
Rs.1,000/-, under Section 48 for violation of provision of Section 46 of the Act,
and also imposed with fine of Rs.1,000/- with default stipulations.

2. The facts in brief to decide the present revision are that on 14.02.2012 the
wall of under construction - Yash Ware Housing Corporation A.B. Road, Bilonia
Guna fell down while plastering, in which six workers were buried and died. The
proprietor of said accident site is petitioner/accused - Rajesh Agarwal and the
construction work was being done through the contractor accused - Munnalal
Jatav. The site of the said accident was inspected on 19.02.2012, the statements of
alive labourers were recorded, Panchnama and photographs of accident site were
prepared.

3. Thereafter, a notice was issued to accused proprietor Rajesh Agrawal and
contractor Munnalal Jatav. A copy of the notice was also forwarded to the Chief
Inspector and Labour Commissioner, Government of Madhya Pradesh, Indore.
On the basis of said notice, Chief Inspector and Labour Commissioner,
Government of M.P. by taking cognizance of the said crime, issued a show cause
notice to accused persons on 20.03.2012. As per the relevant Rules of 2002,
alleging that the first aid box and medicines were not kept at the construction site
and safety shoes, helmets were not provided to the labourers working, nor it was
ensured that the labourers at the workplace wear safety shoes and helmet while
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working and also it was not ensured that while making the wall it was stable
without any support.

4. After grant of sanction for prosecution, a complaint under
aforementioned sections was filed before the learned Chief Judicial Magistrate,
Guna. The learned C.J.M., Guna framed the charges and after recording of
evidence available on record vide judgment dated 26/04/2019 passed in R.C.T.
No0.995/2012 convicted the petitioner as described in para-1 of this order.

5. Being aggrieved, the petitioner filed an appeal bearing Cr.A.
No.110/2019 before the learned Fourth Additional Sessions Judge Guna, (M.P.).
The learned appellate Court after hearing learned counsel for the rival parties vide
impugned judgment dated 19/04/2023 affirmed the judgment dated 26/04/2019
passed by the trial Court, against which, the present revision is filed.

6. Learned counsel for the petitioner argued that the impugned orders passed
by courts below are perverse, illegal and against the settled principles of law,
hence, the same is liable to be quashed. It is further argued that both the courts
below have committed serious error while taking the cognizance of offence in the
complaint dated, 05.06.2012 (Annexure A/4) which is barred by limitation u/S.55
of the Act. It is further argued that both the courts below have committed serious
error in ignoring the admission and documents on record and not dealing with
Exh.D-1 which palpably shows that the Labour Commissioner/Chief Inspector
was having knowledge of'the alleged offence from 21.02.2012 in terms of Section
55 of the Act and, therefore, the written complaint u/S.54 of the Act could not have
been filed on 05.06.2012. It is further argued that although the petitioner/accused
was acquitted on 06.03.2017 in criminal case n0.1299/2012 filed by Police Guna
for the offence punishable u/S.304-A of IPC. However, the conviction of
petitioner/accused by the Act and Rules has resulted miscarriage of justice.

7. In support of his submissions, counsel for the petitioner has relied
upon the decision of Apex Court in the case of Kolla Veera Raghav Rao Vs.
Gorantla Venkateshwara Rao reported in [AIR 2011 SC 641] and argued that the
conviction of petitioner/accused is against the settled principles of law, therefore,
present revision be allowed by setting aside the impugned judgments of both the
courts below.

8. On the other hand, learned Panel Lawyer drawn attention of this Court to
the discussion on evidence of the impugned judgments of courts below and
contends that the trial court as well as appellate Court have considered the entire
evidence placed on record and upon critical evaluation thereof have reached the
conclusion for award of sentence, under such obtaining facts and circumstances,
both the courts below have not faulted while awarding the punishment to the
petitioner. Hence, the present revision deserves to be dismissed.
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0. Heard learned counsel for the parties and perused the material available on
record.
10.  For ready and reference and convenience, Section 54 and 55 of the

Construction Workers Act reads as under;
54. Cognizance of offences.—

(1) No court shall take cognizance of any offence punishable
under this Act except on a complaint—

(a) made by, or with the previous sanction in
writing of, the Director-General or the Chief
Inspector; or

(b) made by an office-bearer of a voluntary
organisation registered under the Societies
Registration Act, 1860 (21 of 1860); or

(©) made by an office-bearer of any concerned
trade union registered under the Trade Unions
Act, 1926 (16 0 1926).

No court inferior to that of a Metropolitan Magistrate or a
Judicial Magistrate of the first class shall try any offence
punishable under this Act.

55. Limitation of prosecutions.—No court shall take
congizance of an offence punishable under this Act unless the
complaint thereof is made within three months from the date on
which the alleged commission of the offence came to the
knowledge of the Director-General, the Chief Inspector, an
office-bearer of a voluntary organization or, as the case may be,
an office-bearer of any concerned trade union.

I1. Under Rule 251 of the Construction Workers Rules, the powers of
Inspectors have been engraved and sub-rule (2) and (3) reads as under;

2) An Inspector may, within the local limits for which he is
appointed issue show-cause notice or warning to employers
regarding the safety, health or welfare of building workers
provided under the Act or the rules.

A3) An Inspector may, within the local limits for which he is
appointed, file in a court having jurisdiction a complaint or
other proceeding relating to an offence under the Act.

12.  In the case in hand, argument of the learned counsel for petitioner in
respect to the point of limitation is based on the ground that notice referred in para-
3 of written complaint (Annexure A/5) dated 21.02.2012, addressed to the Labour
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Commissioner, State of Madhya Pradesh at Indore was sent on 21.02.2012 by
Inspector/Deputy Director, Industrial Health & Safety, Gwalior about alleged
offence and this fact has been admitted by the witness (PW-5) who is
Inspector/Deputy Director, Industrial Health & Safety; therefore, the incident
dated 14.2.2012 was in the knowledge of the Labour Commissioner on
21.02.2012 itself. Since the complaint is not filed within three months from the
knowledge, therefore, it is not maintainable as being time barred.

13.  Theabove arguments of the petitioner is not acceptable because the record
indicates that copy of notice (Exhibit-P14/Annexure A-5) was sent to petitioner
and the co-accused/Contractor on 21.02.2012 and at para 6 of said notice, it was
directed that the copy be forwarded to Labour Commissioner/Chief Inspector,
Indore. However, there is no evidence on record to show that the notice was
received on the same day i.e. 21.02.2012 by Labour Commissioner /Chief Inspector
at Indore. Mere order of forwarding of notice does not mean that Labour Commissioner,
Indore/Chief Inspector had knowledge about the incident on same day.

14. Undisputedly, Harsh Chaturvedi - Inspector/Deputy Director,
Industrial Health & Safety, Gwalior received knowledge on 14.02.2012,
however, he holds the post of Inspector/Deputy Director and, therefore, learned
courts below have rightly discarded the argument of counsel for the petitioner that
the complaint is time barred.

15.  Itis also apparent that before filing of written complaint in the Court of
learned Chief Judicial Magistrate, Guna, the Inspector/ Deputy Director,
Industrial Health & Safety, Gwalior and Chambal Division has issued notice
dated 24.05.2012 (Annexure A/6) and the complaint is filed on 05.06.2012;
therefore, learned courts below have also not erred in holding that the complaint is
within limitation and maintainable. Even if, the limitation starts from the date of
show cause notice i.e. 20.03.2012 sent by Labour Commissioner/Chief Inspector,
the complaint filed on 05.06.2012 is within limitation.

16. It is well settled that the revisional jurisdiction of the High Court cannot
be equated with appellate jurisdiction. In its revisional jurisdiction, the High
Court can examine the records of any proceedings for satisfying itself as to the
correctness, legality or propriety of any finding, sentence or order. There has to be
perversity or unreasonableness, complete misreading of records leading to the
court taking into consideration irrelevant material while ignoring relevant
material, when alone the High Court would exercise its revisional jurisdiction to
set aside such order/judgment. In this case no ground as described above is found
in the order passed by the court below.

17. Consequently, the present petition is hereby dismissed.

Revision dismissed
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Before Mr. Justice Dinesh Kumar Paliwal
MCRC No. 4884/2023 (Jabalpur) decided on 18 August, 2023

SHAHRUKH KHAN ...Applicant
Vs.
STATE OF M.P. & anr. ...Non- applicants

A. Criminal Procedure Code, 1973 (2 of 1974), Section 311, Penal
Code (45 of 1860), Sections 363, 376(2)(n) & 506 and Protection of Children
from Sexual Offences Act (32 of 2012), Section 5/6 - Recall of Witness — Birth
Certificate — Held — It is a case where minor prosecutrix and her mother
appears to have been win over by accused by hook or crook — So called
educational certificate appears to have been got prepared just to get over the
evidence of witnesses who have already been examined and cross-examined a
year back fully, to resile from their earlier evidence — Application dismissed.
(Para 11)

@. QUS HiaT dledl, 1973 (1974 &7 2), €T 311, TS WHledT (1860
BT 45), €TINTY 363, 376(2)() T 506 Vq i fird 3gererl & qrcidl &1 GYEror
SIfEIfT (2012 ®T 32), €IRT 5,/6 — Wl &1 Ya: elr-ir — @7 GAI7—97 —
afafrefRa — = T wmer @ el AErfant affrteh iR sEdt @ B
APRIF §RT AT D USRI AU 97 ¥ A1 yolid shar @ — wf¥a dafre
gAY S IR & 916 & died @ fory IR ®Rarg v gdia @id @
o1 uieror 3R yfia—udierer ¢ a qd & gofa: fear o g1 2, 9 qdadf
A1l Bl AHRA & foIy — T @I |

B. Criminal Procedure Code, 1973 (2 of 1974), Section 311, Penal
Code (45 of 1860), Sections 363, 376(2)(n) & 506 and Protection of Children
Jfrom Sexual Offences Act (32 0f 2012), Section 5/6 - Recall of Witness — Proof of
Age — Aadhar Card—Held — Aadhar Card cannot be used as a proof of date of
Birth, this document is only for the purpose of identification of a particular
person. (Para17)

. qUE FfHaT wfedr, 1973 (1974 &7 2), €T 311, V€ Hfedl (1860
BT 45), EIRTY 363, 376(2)() T 506 Vd o fire 3raxrerl & dicidl &1 Gvervr
TSI (2012 &7 32), &IRT 5,/6 — WlEll &I Y1: eI — 31 BT TYA — SITENT
1< — affifretRa — AR &1 &1 o= fafdr & 99 @ ©u § Syahr 78 fear
SIT AHdT, I8 IXATdol Ddcl b Afedd faRy @) yga @ Sqeza & fag &1 2|

C. Criminal Procedure Code, 1973 (2 of 1974), Section 311 and
Juvenile Justice (Care and Protection of Children) Act, 2015 (2 of 2016),
Section 94 - Birth Certificate — Held — Educational document appear to be
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forged and suspicious as Adarsh Vidhya Mandir from where document was
issued is 100 kms away from the place where prosecutrix and his mother
resides — Date of birth of prosecutrix has been proved by prosecution by
filing birth certificate issued only after two months of the birth of prosecutrix
by Registrar (births and deaths) — In such situation as per Section 94 of 2015
Act, such other evidence cannot be seen. (Para8 & 16)

T, QUS HiHaT Afadr, 1973 (1974 &7 2), €RT 311 UG (H20N =17
(sl a1 ;@G IV "vervn) a9, 2015 (2016 FT 2), €IRT 94 — T4
garorgy — AfifEiRa — dafdre ey sexfada ik dieg ydia gld @
e amaef faen #wifex, ool 9 <ads S fear T o1, SS9 = 9, oiEl
AR vd Sl A1 frrarg &l 2, 100 fHH. gr @ — aIfrEia= &1 o= fafdr,
AP gRT APRT & 9 @ A1 2 A8 YA Usiid (I a2 )
SRT ST ST Y9197 95 Y¥dd &R aifad &1 18 2 — U Rerfa 9 siff==rt 2015
D FRT 94 B AR =T A& Y AT T2 (AT ST HhelT |

Cases referred:

AIR 1991 SC 1346, (2005) 10 SCC 701, AIR 2004 SC 4209, (2006) 9 SCC
386.

Manish Datt with Mayank Sharma, for the applicant.
Vinay Sharma, P.L. for the non-applicants.

ORDER

DINESH KUMAR PALIWAL, J.:- This application under Section 482 of
the Code of Criminal Procedure has been filed by petitioner Shahrukh Khan being
dissatisfied and aggrieved by the order dated 09.01.2023 passed by Special Judge
POCSO Act, 2012 Sehore (M.P.) in Special Case No0.95/20 (State of M.P. vs.
Shahrukh) for commission of offence under Section 363, 376(2)(n), 506 of IPC
and Section 5/6 of POCSO Act, 2012 whereby application under Section 311 of
Cr.P.C.dated 08.12.2022 moved by applicant/accused for recalling the minor
prosecutrix (PW-1) and her mother (PW-2) who were examined and cross-
examined more than one year ago has been rejected by the trial Court.

2. As per prosecution case, on 02.01.2021, on the basis of detailed
counselling of 15 year old minor prosecutrix, it was found that on 11.10.2020,
rape/aggravated penetrative sexual assault was committed upon her by Shahrukh
Khan S/o Noushe Khan. It was further found that after his release on bail by the
High Court on 31.12.2020, accused Shahrukh again kidnapped the minor and
sexually exploited/violated her. That time she suffered pain in her private part and
abdomen. In her medical examination, number of injuries were found on her
person. FIR was registered. After investigation, charge sheet was filed.
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3. In this case, minor prosecutrix (PW-1) was examined on 21.09.2021
and her mother (PW-2) was examined on 24.12.2021 before the Court of Special
Judge, POCSO Act, Sehore. After more than a year of their examination, on
08.12.2022 an application under Section 311 of Cr.P.C. was filed by accused
before the learned trial Court along with their affidavits for recalling them for
further cross-examination on the ground that as per the educational document
received from one Adarsh Vidhya Mandir Amrawad Kala, Badi, District Raisen
her date of birth is 10.05.2002 and not 20.03.2006. Learned trial Court after
hearing the learned counsel for the State and learned counsel for the
applicant/accused dismissed the application. Hence, this petition has been filed.

4. Learned senior counsel appearing for the applicant has submitted
that learned trial Court has dismissed the applicant/accused's application without
applying of judicial mind on the ground that in birth certificate and in Scholar
Register prosecutrix's date of birth is mentioned as 20.03.2006 and in her
evidence before the Court prosecutrix deposed that her date of birth is 20.03.2006
and even her mother deposed that at the time of commission of offence she was 16
years of age and in their evidence they never stated that her date of birth is
10.05.2002. It is submitted that learned trial Court was not justified in dismissing
the application on the ground that application has been filed to fill the lacuna on
the basis of compromise arrived at between the parties. Therefore, he has prayed
that impugned order be set aside and minor prosecutrix (PW-1) and her mother
(PW-2) who have already been examined and cross-examined be recalled for
further cross-examination, as they have to be further cross-examined on the point
of date of birth of the prosecutrix in the light of the documents received from
Adarsh Vidhya Mandir, Badi District Raisen. Hence, he has prayed for quashment
of the impugned order. To buttress the argument, learned senior counsel for the
applicant has relied on Mohanlal Shamji Soni vs. Union of India and another. AIR
1991 SC 1346.

5. On the other hand, learned Panel Lawyer for the respondent/State has
opposed the prayer made by the learned counsel for the applicant. It is submitted
that defence/accused cannot be permitted to recall the witnesses who have already
been examined in chief and cross-examined fully just to efface the evidence
already given by them under oath. It is further submitted that as far as the point of
date of birth is concerned, date of birth certificate has been produced by the
prosecution and same has been exhibited as Ex.P/5 by the mother of the
prosecutrix (PW-2) in her evidence and in it, date of birth of prosecutrix is
mentioned as 20.03.2006. It is further submitted that Ex.P/5 birth certificate has
been issued by the Registrar (births and deaths) and in it, date of birth of
prosecutrix was registered long back on 16.05.2006. In such circumstances,
learned trial Court has rightly dismissed the application to recall the witnesses for
effacing the evidence already given by them under oath on the basis of the
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documents which are forged and carry no evidentiary value. Therefore, he has
prayed for dismissal of the petition.

6. I have carefully considered the rival submissions put forth by learned
counsel for the parties and have gone through the impugned order and material
available onrecord.

7. On a perusal of the record, it is revealed that it is a case where 15 year old
minor prosecutrix was first made victim to rape/aggravated penetrative
sexual assault on 11.10.2020 by the present applicant and FIR was lodged in
P.S. Ichhawar. It is further revealed that he was released on bail by the High
Court after one month of his arrest and after his release on bail on 31.12.2020 he
again kidnapped the minor prosecutrix and sexually violated her by committing
rape/aggravated penetrative sexual assault upon her causing number of injuries
on her person.

8. Applicant is facing trial for commission of offence under Section
363, 376(2)(n), 506 of IPC and Section 5/6 of POCSO Act. Minor prosecutrix
(PW-1) was examined long back on 21.09.2021 and her mother (PW-2) was
examined and fully cross-examined on 24.12.2021. In support of date of birth
of the prosecutrix, birth certificate Ex.P/5 has been produced by prosecution.
After more than one year of their examination and cross-examination, an
application was moved by the applicant/accused on 08.12.2022 along with
affidavits of minor prosecutrix and her mother stating that prosecutrix's date of
birth is 10.05.2002 and so called Educational Certificate issued Adarsh Vidhya
Mandir Amrawad, Kala Badi, District Raisen and one Aadhar Card is also alleged
to have been produced in which the same date of birth is mentioned. As far as
affidavits are concerned, it is apparent that these affidavits have been obtained
under threat and coercion. The so called educational document alleged to have
been obtained by the accused appears forged and suspicious as Adarsh Vidhya
Mandir is situated at Amrawad kala Badi District Raisen whereas prosecutrix and
her mother are resident of a village in District Sehore which is almost more than
100 kms away from the so-called school, which has issued so called educational
Certificate mentioning the date of birth to be 10.05.2002.

9. The relevant portion of Section 311 of Cr.P.C. is as under:

“Power to summon material witness, or examine person
present.-Any Court may, at any stage of any inquiry, trial or
other proceeding under this Code, summon any person as a
witness, or examine any person in attendance, though not
summoned as a witness, or re call and re-examine, any person
already examined ; and the Court shall summon and examine or
recall andre examine any such person if his evidence appears to
itto be essential to the just decision of the case. "
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10. It appears manifestly in two parts; whereas the word used in first part is
'may' and the word used in second part is 'shall. In consequence, the first part
which is permissive gives purely discretionary authority to the court and enable it
at any stage of inquiry, trial or other proceedings under the Code to act in one of
the three ways mentioned therein. The second part being mandatory, imposes an
obligation on the Court (1) to summon and examine, or (2) to recall and re-
examine any such person, if his evidence appears to be essential to the just
decision of the case.

11. It is a case where minor prosecutrix and her mother appears to have been
win over by the accused by hook or crook. The so called educational certificate
appears to have been got prepared just to get over the evidence of the witnesses
who have already been examined and cross-examined fully to resile from their
earlier evidence.

12. In the case of Mishrilal and others vs.State of M. P. and others (2005) 10
SCC 701 while dealing with the case having more or less similar facts the Hon'ble
Apex Court observed as under:-

In our opinion, the procedure adopted by the Sessions Judge
was not strictly in accordance with law. Once the witness was
examined in-chief and cross- examined fully, such witness
should not have been recalled and re-examined to deny the
evidence he had already given before the court, even though
that witness had given an inconsistent statement before any
other court or forum subsequently. A witness could be
confronted only with a previous statement made by him. At the
time of examination of PW 2 Mokam Singh on 6.2.1991, there
was no such previous statement and the defence counsel did not
confront him with any statement alleged to have been made
previously. This witness must have given some other version
before the Juvenile Court for extraneous reasons and he should
not have been given a further opportunity at a later stage to
completely efface the evidence already given by him under oath.
The courts have to follow the procedures strictly and cannot
allow a witness to escape the legal action for giving false
evidence before the court on mere explanation that he had given
it under the pressure of the police or some other reason.
Whenever the witness speaks falsehood in the court, and it is
proved satisfactorily, the court should take a serious action
against such witnesses.

13. In the case of Yakub Ismailbhai Patel vs.State of Gujarat-AIR 2004 SC
4209 in para 40 and 41 observed as under :-
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40. Significantly this witness, later on filed an affidavit
wherein he had sworn to the fact that whatever he had
deposed before Court as PW-1 was not true and it was
so done at the instance of Police.

41. The averments in the affidavits are rightly rejected by
the High Court and also the Sessions Court. Once the
witness is examined as a prosecution witness, he cannot be
allowed to perjure himself by resiling from testimony given
in Court on oath. It is pertinent to note that during the
intervening period between giving of evidence as PW-1
and filing of affidavit in Court later he was in jail in a
narcotic case and that the accused persons were also
fellow inmates there

14.  In the case of Nisar Khan alias Guddu and others vs. State of
Uttaranchal (2006) 9 SCC 386 where an application was filed on behalf of
the accused under Section 311 of the Cr.P.C. and witness was recalled. With
regard to this fact the Hon'ble Apex Court observed as under:

“We are of the view that no reasonable person properly
instructed in law would allow an application filed by the
accusedto recall the eyewitnesses after a lapse of more than one
year that too after the witnesses were examined, cross-
examined and discharged.”

15.  Thus, from the above case laws, it is apparent that witnesses who have
already been examined-in-chief and cross-examined fully said witnesses cannot
be recalled and re-examined to deny the evidence they have already given before
the Court and no opportunity at a later stage can be given to witnesses to
completely efface the evidence already given by them under oath.

16. In this case, it also cannot be overlooked that date of birth of the
prosecutrix has been proved by the prosecution by filing Ex.P/5 birth certificate
issued only after two months of the birth of the prosecutrix by Registrar (births
and deaths). In such situation, as per Section 94 of the Juvenile Justice (Care
and Protection of Children) Act, 2015 such other evidence cannot be seen.
"Juvenile Justice (Care and Protection of Children) Act, 2015" came into force
w.e.f. 15.01.2016. The Rules also made under the aforesaid Act named, "The
Juvenile Justice (Care and Protection of Children) Model Rules, 2016". Section
94 of the Juvenile Justice (Care and Protection of Children) Act, 2015 provide the
procedure for determination of the age. Sub Rule 2 of Section 94 of New Act
says:-

" (2) In case, the Committee or the Board has reasonable
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grounds for doubt regarding whether the person brought before
it is a child or not, the Committee or the Board, as the case may
be, shall undertake the process of age determination, by secking
evidence by obtaining

(i) the date of birth certificate from the school, or the
matriculation or equivalent certificate from the concerned
examination Board, if available; and in the absence thereof;

(ii) the birth certificate given by a corporation or a municipal
authority or a panchayat;

(iii) and only in the absence of (i) and (ii) above, age shall be
determined by an ossification test or any other latest medical
age determination test conducted on the orders of the
Committee or the Board.

Provided such age determination test conducted on the order of
the Committee of the Board shall be completed within fifteen
days from the date of such order. "

17. A perusal of the aforesaid section, makes it clear that if genuineness of the
school certificate is not questioned, then the law gives prime importance to the
date of birth certificate issued by the school. If the evidence stated in Section 94(2)
is available then the Court could not place reliance upon any other documents. But
it is primarily requirement of the law that the documents stated in the rule should
be genuine. The document issued by the school and birth certificate Ex.P/5
showing minor prosecutrix's date of birth as 20.03.2006 is already on record and
birth certificate has been duly proved by the mother of the prosecutrix whose
affidavit has been filed in the light of the compromise.The copy of the Scholar
Registrar showing the same date of birth which has been issued by the school.
Therefore, genuineness of the documents relied on by the prosecution is not in
question. In such situation, the documents filed after more than one year of the
examination and cross-examination of the witnesses in the form of Aadhar Card
and birth certificate issued by Adarsh Vidhya Mandir Amrawad Kala, Badi which
is more than 100 kms away from the actual residence of the prosecutrix and her
family are of no avail. It appears that these documents had been got manufactured
for the defence purpose only. As far as the date of birth mentioned in the Aadhar
Card is concerned, Aadhar Card cannot be used as a proof of date of birth. This
document is only for the purpose of identification of particular person. Thus, the
witnesses who have already been examined and cross-examined fully cannot be
recalled to deny the evidence about the date of birth already given before the
Court.

18. As per the facts of the Mohanlal Shamji Soni (supra) relied on by learned
counsel for the applicant, during a raid primary gold alongwith silver bricks and
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an amount of Rs. 79,000/-was seized from the possession of the appellant.
Assistant Collector of Customs filed two complaints (1) under the provisions of
Customs Act, 1962 and (2) under the Gold Control Act, 1968. At the time of final
argument, prosecution filed two applications in both the cases under Section 540
of the old Code of which the Section 311 of Cr.P.C. is corresponding , requesting
the trial Court to recall Mr.Mirchandani, the seizing officer, for further
examination alongwith two new witnesses K.K.Das, Assistant Collector of
Customs and the Deputy Chief Officer (Assayer) of Mint Master, Bombay either
as witnesses of prosecution or of the Court. Trial Court rejected, but the High
Courtallowed the revisions and directed to examine the aforesaid three witnesses.
Feeling aggrieved, the appellant approached the Apex Court. The relevant
observation of the Apex Courtin para 16, 18,19 and 27 is as under:

" 16. ...Though any party to the proceedings points out the
desirability (of) some evidence being taken, then the Court has
to exercise its power under this provision either discretionary or
mandatory -depending on the facts and circumstances of each
case, having in view that the most paramount principle
underlying this provision is to discover or to obtain proper
proof of relevant facts in order to meet the, requirements of

justice....”

The following extract is quoted from the quoted part of the Apex
Court from the case of Jamatraj Kewalji Govani-"Indeed they
could be decided on fact because it can always be seen whether
the new matter is strictly necessary for a just decision and not
intended to give an unfair advantage to one of the rival sides....
In other words, where. the Court exercises the power under the
second part, the inquiry cannot be whether the accused has
brought anything suddenly or unexpectedly but whether the
Court is right in thinking that the new evidence is needed by it
for a just decision of the case. If the Court has acted without the
requirements of a just decision, the action is open to criticism
but if the Court's action is supportable as being in aid of a just
decision the action cannot be regarded as exceeding the
jurisdiction."”

" 18. ... Though Section 540 (Section 311 of the new Code), is, in
the widest possible terms and calls for no limitation, either with
regard to the stage at which the powers of the Court should be
exercised, or with regard to the manner in which they should be
exercised, that power is circumscribed by the principle that
underlines Section 540, namely, evidence to be obtained should
appear to the Court essential to a just decision of the case by
getting at the truth by all lawful means.
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Therefore, it should be borne in mind that the aid of the section
should be invoked only with the object of discovering relevant
facts or obtaining proper proof of such facts for a just decision
of the case and it must be used judicially and not capriciously or
arbitrarily because any improper or capricious exercise of the
power may lead to undesirable results...."

19. ...but this power has to be exercised sparingly and only when
the ends of justice so demand. The higher the power the more
careful should be its exercise.... The words, " Just decision of
the case" would become meaningless and without any
significance if a decision is to be arrived at without a sense of
justice and fair play..."..

27. The principle of law that 'emerges from the views expressed
by this Court in the above decisions is that the Criminal Court
has ample power to summon any person as a witness or recall
and re-examine any such person even if the evidence on both
sides is closed and the jurisdiction of the Court must obviously
be dictated by exigency of the situation, and fair play and good
sense_appear to be the only safe guides and that only the
requirements of justice command the examination of any person
which would depend on the facts and circumstances of each
case.

19.  In the above case, it was held that Criminal Court has ample power to
summon any person as a witness or recall and re-examine any such person even if
the evidence on both sides is closed and the jurisdiction of the Court must
obviously be dictated by exigency of the situation, and fair play and good sense
appear to be the only safe guard and that only the requirements of justice
command the examination of any person which would depend on the facts and
circumstances of each case.

20. On the basis of the aforesaid case law, applicant/accused get no benefit. In
the case on hand, it cannot be overlooked that it is a case where a minor
prosecutrix had been raped/aggravated penetrative sexual assault twice by the
applicant/accused. It appears that he had also won over the prosecutrix and her
mother either by hook or crook or under threat or coercion or by giving some
allurement. Therefore, in such situation, learned trial Court was fully justified not
to recall the witnesses for further cross-examination on the basis of documents
which have no relevance with the regard to the age of the prosecutrix.

21.  Inview of foregoing discussions, I am of the view that this petition being
sans merit deserves to be and is hereby dismissed.

Application dismissed
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Before Mr. Justice Vishal Dhagat
MCRC No. 12136/2012 (Jabalpur) decided on 28 August, 2023

MAHINDRA & MAHINDRA FINANCIAL ...Applicant
SERVICES LTD. (M/S)

Vs.

KAMDHENU COMPANY PVT. LTD. & ors. ...Non-applicants

Negotiable Instruments Act (26 of 1881), Section 138 & 142 and
Criminal Procedure Code, 1973 (2 of 1974), Section 482 - Territorial
Jurisdiction — Held — Applicant is PAN India Company having its branches
all over India — PAN India Company cannot be given liberty to present
cheques at any place in India according to their will and get arrest
warrants/summons issued to respondents, who will have great difficulty in
contesting the case — Though Court at Bhopal has jurisdiction to hear the
case but no transactions of applicant company has taken place at Bhopal but
has taken place at Kolkata — Applicant cannot be allowed to file complaint at
Bhopal only because cheque has been presented at Bhopal — Application
dismissed. (Para7 & 8)

GBI ferad IS99 (1881 &7 26), €IIRT 138 T 142 UG Vs HfHAT
Ifedr, 1973 (1974 &7 2), €IRT 482 — &3 iferawiRar— aifafaiRa — ardiareft
U ARGl ARSI Sull @ forgs) e el aRd § @ — IfRaed wRd™
Ul Bl AU FWIAR ARd A 6l Nl W\ w® a9 ysa 4 SR
gaAftor @& ARTAN) aRe /99 SN &9 &1 ¥ad—=dr [g81 < o1 g,
forg arTel &1 ufadie o3 9 s1w) Bfers s — J=fy Mure Rea <
Pl A DI 913 DI AfHIRGT 2 fog srfiareff duh &1 $1g i Fa=r
Algrel # 21 gAT 2 UG HaADH<l A 3T @ — Dddl 39 BRI [ AP AUt |
g¥qd fonar a2, srdfiareff &1 wrurar A uRare uywa &3 31 srgafa a1 41 o
Hhdl — 3Tde @R |

Rajesh Maindiretta, for the applicant.
Akshay Namdeo, G.A. for the non-applicants.

ORDER

VISHAL DHAGAT, J.:- Petitioner has filed this petition under section 482
CrPC, challenging order dated 8.6.2012 passed in Criminal Revision
No0.238/2010 by which revisional Court has dismissed the revision filed by
petitioner against order dated 17.12.2009 passed in R.T No.310/2006 and
affirmed the same. It has been held by revisional Court that transaction took place
in Kolkata and cheque has been dishonoured in Kolkata, therefore, complaint
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could not have been filed at Bhopal. Court at Bhopal had no jurisdiction to
entertain the complaint and revision was dismissed.

2. Learned counsel for the petitioner submitted that cheque was
presented at Bhopal and same was sent for clearing at Kolkata. It was informed
from clearing office at Kolkata about dishonour of cheque. Petitioner was
informed about dishonour of cheque by local Branch of SBI, M.P. Nagar, Bhopal
dated 3.12.2004. It is submitted that since cheque was presented at Bhopal,
therefore, court at Bhopal have jurisdiction to entertain the complaint. Trial Court
as well as revisional Court committed grave error in over-looking the fact that
there is no power of review on criminal court and once cognizance of offence has
been taken then court below could not dismiss the case on ground of not having
jurisdiction to hear the case.

3. Heard the learned counsel for the parties.

4. On going through impugned order, it is found that case has been dismissed
on two counts, i.e. Court at Bhopal does not have jurisdiction to entertain
complaint and complainant is not showing interest to prosecute the case and he
has not paid process fee for issuance of notices.

5. Counsel appearing for petitioner submitted that cheque was presented at
Bhopal in SBI Branch for encashment. It was sent for clearing to Kolkata and
same was bounced. Information to petitioner was given regarding bouncing of
cheque by SBI Branch at Bhopal. In this circumstances, Court at Bhopal has
jurisdiction to entertain the complaint.

6. Nothing has been pleaded and argued by counsel for petitioner
challenging order on ground that process fee has not been paid and Court is not
competent to dismiss the case or in what circumstances, process fee could not be
paid by petitioner.

7. Petitioner is a PAN India company having its branches all over India.
It's headquarter is at Mumbai. Respondent company was made dealer of petitioner
company at Kolkata. Agreement and other documents were also signed at Kolkata
and trade and other transactions were done at Kolkata or in Assam. Respondent
company is having it's office in Assam at Dibrugarh. Petitioner company has filed
complaint at Bhopal as cheque has been presented at Bhopal by regional office of
the company. PAN Indian companies are not free to file cases at places of their
will. PAN Indian companies cannot present cheques at distant places on their will
so that respondent/accused may have difficulty in defending it's case and order
can be obtained from Court easily unopposed. No transaction of petitioner
company has taken place at Bhopal. Only cheque has been presented at Bhopal to
create cause of action. Legally and technically, petitioner company can file
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complaint case at Bhopal as cheque has been presented at Bhopal and information
has also been received at regional office at Bhopal regarding bouncing of cheque.
But, considering larger interest of justice, it would have been proper for PAN
Indian companies to present the cheque at place where transaction has taken place
between the parties or in place where respondent is residing so that matter can be
resolved speedily, as service of summons and contesting of case will be easy and
smooth for the parties where parties had done their transactions. PAN Indian
company cannot be given liberty to present cheques at any place in India
according to their will and get arrest warrants or summons issued to respondent,
who will have great difficulty in approaching said place to contest the case.

8. Though, Court at Bhopal has jurisdiction to hear the case but, I do not find
it appropriate to entertain the petition filed by petitioner. No arguments has been
made why process fee was not paid in time and second part of order regarding
dismissal of case due to non payment of process fee has not been assailed. In these
circumstances, petitioner cannot be allowed to file a case of Negotiable Instruments
Act from Bhopal only because cheque has been presented by regional office at
Bhopal.

9. In view of aforesaid, petition filed by petitioner is dismissed.
Application dismissed
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Before Mr. Justice Vijay Kumar Shukla
MCRC No. 24427/2023 (Indore) decided on 21 September, 2023

PRAMOD SETHI ...Applicant
Vs.
STATE OF M.P. ...Non- applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Section 438, Penal
Code (45 of 1860), Sections 420, 406 & 34 and Nikshepakon Ke Hiton Ka
Sanrakshan Adhiniyam, M.P.,, 2000 (16 of 2001), Section 14 — Anticipatory
Bail —Held — There are specific allegations against applicant in FIR as well as
in statement of complainant recorded u/S 161 Cr.P.C. — There is prima facie
material available against applicant relating to cheating of huge amount of
more than 4 crores by getting deposits from complainants — Applicant is
facing another criminal case on similar charges — Applicant is absconding
sincelong — Not a fit case for anticipatory bail —Application dismissed.
(Para 15)

. QUS BT Gledl, 1973 (1974 &1 2), €RT 438, <US Wledr (1860
BT 45), ETIRTV 420, 406 T 34 U9 [F&19®] & feal &1 aveor fefa4, 9.9., 2000
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(2001 &T 16), &TIRT 14 — U7 oror7a — ARG — A< @ faeg yoW
a1 gfadsd & |io—ared 9. 9. &) °gRT1 161 @ Aavid Affefed fad
gRard) & wore A Al fafafds e @ — sdTs @ fawg uRardRor 4 o
IR YT R AR HIS ¥ 3o 931 AR &1 B B & e | Y2 gl
AR SUA © — 3MMATdH FHAH ARIYT UR TS 3 SI0SDH BT BT ATHAT B
REI © — 3[Aad dd 99 9 BRR © — AR SHAd & (¢ ¢ SuYdd YHRoT
el — A e @Ik |

B. Criminal Procedure Code, 1973 (2 of 1974), Section 438 and
Nikshepakon Ke Hiton Ka Sanrakshan Adhiniyam, M.P.,, 2000 (16 of 2001),
Section 14 — Anticipatory Bail— Bar—Held — Bar u/S 14 would not apply in cases
where no prima facie material exists warranting arrest and where complaint
does not make out a prima facie case — Court has power and jurisdiction to
consider application for anticipatory bail in appropriate case of exceptional
nature—Anticipatory bail application is maintainable. (Para9)

. QUE i T Wfedl, 1973 (1974 &7 2), £TIRT 438 U4 fA&iusl & feal
&T GETvT 99, 9.9., 2000 (2001 BT 16), €IRT 14 — T STHITT — ol 7 —
AffifeaiRa — aRT 14 @ fafa aof= S yaxon A anp 7 {19 wiet FRwar)
@ fog o3 o gsecar 9l faem 9 81 o8l ulkare U@ gori gl
BT T2l II1dT 8l — AR Sl IAYalfad W@wd & fad goHor 9 7R
S @& foIg emaed W fdaR &3 @1 wifed va sifraRar @ — a1fira swra
BT AT YIvofia 2 |

Cases referred:

WP (Cr.) No. 141/2023 (High Court of Chhattisgarh) (DB), (2014) 4 SCC
453,(2020) 4 SCC 727, WP No. 6897/2000 decided on 15.09.2003 (DB), (2014) 8
SCC273.

Puneet Jain with Umang Mehta and Harshit Sharma, for the applicant.
Tarun Pagare, G.A. for the non-applicant.

ORDER

VIJAY KUMAR SHUKLA, J.:- This is second application u/S.438 of
Cr.P.C for grant of anticipatory bail to the applicant in connection with Crime
No0.307/2020 registered at P.S Tukoganj, Indore for offence punishable u/Ss.420,
406 and 34 of IPC and u/S.6(1) of the M.P. Nikshepakon Ke Hiton Ka Sanrakshan
Adhiniyam, 2000 (hereinafter referred to as "Adhiniyam"). The first application
was filed jointly with co-accused with Raghav Sethi vide M.Cr.C.No0.33001/2022.
The said application was withdrawn with liberty to file separate application for
the applicants. The application was dismissed with the aforesaid liberty.
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Thereafter the present application has been filed separately on behalf of the
applicant Pramod Sethi.

2. An objection has been raised regarding maintainability of anticipatory
bail application in view of the provisions of Sec.14 of Adhiniyam, 2000. The
provisions of Sec.14 of the Act reads as under:-

" 14 - Anticipatory bail not be granted - Notwithstanding
anything contained in Sec. 438 of Code of Criminal Procedure
1973 (No.2 of 1974), no Court shall grant anticipatory bail to
any person under the Act."

3. Counsel for applicant submits that the para materia provisions under
the similar Act in State of Chhattisgarh has been considered by the division
bench of High Court of Chhattisgarh, Bilaspur in WP(Cr.) No.141/2023 after
referring to the various judgments of the Supreme Court in the case of Hema
Mishra Vs. State of U.P. & ors. (2014) 4 SCC 453 and also the judgment
passed in the case of Prathviraj Chauhan Vs. Union of India (2020) 4 SCC
727 and it has been held that there is no absolute bar for grant of anticipatory
bail. The para materia provision of Sec.15 of the Chhattisgarh Protection of
Depositors Interest Act, 2005 reads as under:-

" 15 - Anticipatory bail not to be granted -
Notwithstanding anything contarined in Section 438 of the
Code of Criminal Procedure 1973 (No.2 of 1974), no
application for anticipatory bail shall lie for an offence
punishable under the Act."

4. Upon perusal of the provisions of Sec. 14 of M.P. Act of Adhiniyam
2000 and Sec.15 of Act 2005, it is evident that the provisions are almost para
(sic: pari) materia.

5. The relevant paragraphs of the judgment of Division Bench of
Chhattisgarh High Court are reproduced as under:-

12. By virtue of Section 15 of the Act of 2005, no application for
anticipatory bail would lie for an offence punishable under the
Act of 2005, as the provisions of the Act of 2005 would have
overriding effect over Section 438 of the CrPC. Right of the
accused in anticipatory bail is definitely a most essential
safeguard for liberty of a person and it is necessary to meet the
obvious cases of misuse of police power. Section 15 of the Act of
2005 bars the application of Section 438 of the CrPC for grant
of anticipatory bail for an offence punishable under the Act of
2005. However, their Lordships of the Supreme Court in
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umpteen number of cases have held that where prima facie case
is not made out, the Court is not bereft of its power to grant
benefit of anticipatory bail in appropriate cases of exceptional
nature.

13. In the matter of Prathvi Raj Chauhan v. Union of India and
others' (2020) 4 SCC 727 while examining challenge to the
constitutionality of Section 18-A of the Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Act, 1989 (for short,
'the Act of 1989'), their Lordships of the Supreme Court have
examined the scope of Section 18 of the Act of 1989 also with
particular reference to maintainability of application for grant
of anticipatory bail under Section 438 of the CrPC as against
Statutory bar created under Section 18 of the Act of 1989 and it
has been held that despite such a statutory bar created, such a
bar may not come in the way for grant of anticipatory bail by
taking recourse to the provision contained in Section 438 of the
CrPC where complaint does not make out a prima facie case for
applicability of the provisions of the Act of 1989. It was
observed as under:

" 11. Concerning the applicability of provisions of
Section 438 CrPC, it shall not apply to the cases under
the 1989 Act. However, if the complaint does not make
out a prima facie case for applicability of the provisions
of the 1989 Act, the bar created by Sections 18 and 18-
A(i) shall not apply. We have clarified this aspect while
deciding the review petitions."

In separate but concurring judgment rendered by S.
Ravindra Bhatt, J., also it was held as under:

" 33. I would only add a caveat with the observation
and emphasize that while considering any application
seeking pre-arrest bail, the High Court has to balance
the two interest: i.e. that the power is not used as to
convert the jurisdiction into that under Section 438 of
the Criminal Procedure Code, but that it is used
sparingly and such orders made in very exceptional
cases where no prima facie offence is made out as
shown in the FIR, and further also that if such orders
are not made in those classes of cases, the result would
inevitably be a miscarriage of justice or abuse of
process of law. I consider such stringent terms,
otherwise contrary to the philosophy of bail, absolutely
essential, because a liberal use of the power to grant
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pre-arrest bail would defeat the intention of
Parliament."

15. Reverting finally to the facts of the present case in light of
the of principles law laid down by their Lordships of the
Supreme Court in the aforesaid judgments, it is quite vivid that
where no prima facie material exists warranting arrest in
complaint or where the complaint does not make out a prima
facie case under the Act of 2005, the concerned Court will have
power and jurisdiction to consider the application for grant of
anticipatory bail in appropriate case exceptional nature and in
that case, bar under Section 15 of the Act of 2005 would not
come in way to consider the application under Section 438 of
the CrPC. Accordingly, we clarify the legal position."

6. In the case of Prathviraj Chauhan (supra), the Apex Court has taken into
consideration the bar of anticipatory bail u/S.18 and 18-A under Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989 and held that
there is no absolute bar for grant of anticipatory bail if no prima facie case is made
out against the applicant from the complaint.

7. On the basis of aforesaid judgments, the Chhattisgarh High Court has
held in para 15 that where prima facie case is not made out, the court will have the
power to grant benefit of anticipatory bail in appropriate cases of exceptional
nature. In para 15 it is held that as per the judgment of the Supreme Court, it is
quite vivid where no prima facie material except warranting arrest in complaint or
where the complaint does not make out a prima facie case under the Act 2005, the
concerned Court will have power and jurisdiction to consider the application for
grant of anticipatory bail in appropriate case of exceptional nature and in that case
bar u/S.15 of the Act 2005 would not come in way to consider the application
u/S.438 of Cr.P.C.

8. The constitutional validity of provisions u/S.59-A(1) of the M.P.
Excise Act, 1915 providing a bar for grant of anticipatory bail, was considered
in a case of Naresh Kumar Lahria Vs. State of M.P. & Ors. WP No0.6897/2000
decided on 15.9.2003 by division bench of this court. In the said case Their
Lordships considered the validity, constitutionality and validity of the provisions
of Sec.59-A of the Excise Act and held that there is no absolute bar of grant of
anticipatory bail if the complaint prima facie does not make out any case.

9. In view of the aforesaid enunciation of law, I am of the considered
view that the application for anticipatory bail is maintainable and the bar u/S.14
of the Adhiniyam 2000 would not apply in the cases where no prima facie
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material exists warranting arrest in the complaint and where the complaint does
not make out a prima facie case. The Court has power and jurisdiction to consider
the application for grant of anticipatory bail in appropriate case of exceptional
nature and the bar u/S.14 would not come in the way to consider the application
u/S.438 of C.P.C.

10.  Thus, the objection of learned counsel for State that anticipatory bail
application is not maintainable is rejected.

11.  Now, this Court has to advert to the merits of the case.

12.  As per the prosecution a complaint was made by Himanshu Sharma and
others alleging that the applicant and the other co-accused persons are Directors
of the company and they are involved in Real Estate and construction business. It
is alleged that the present applicant had persuaded the complainants to make
investment in their project and to become partners of the said project and they will
get the fixed profit. On the assurance of the applicant who is Director of the
company, the amounts were transferred to the account of the Directors of the
company. Some payments were made by the Directors but thereafter they stopped
the payment and despite completion of the project, the fixed profit was not
granted to the complainants.

13.  Counsel for applicant submits that no amount has been transferred
in the account of the applicant and the payments were made individually to Rohan
Sethi and Raghav Sethi who happens to be his sons and Directors of the company.
There is no payment made to the account of the applicant and, therefore, prima
facie there is no material against the applicant and as per the definition of Sec.2(b)
and 2(c) of the Adhiniyam, no case is made out and the provisions of the Act
would not apply to the case of the present applicant. It is further submitted that the
applicant has co-operated with the investigation and his statement was also
recorded. It is further submitted that on similar complaint made by Nita Bhandari,
the police has closed the case on the ground that the dispute was of civil nature.
The charge sheet in respect of the other co-accused persons has already been filed
and one of the co-accused person Rohan Sethi has been granted regular bail by the
Apex Court.

14.  Counsel for State opposed the prayer for grant of anticipatory bail and
submits that the FIR is lodged by name. The applicant is one of the Director of the
company. As per the complaints and FIR, there is specific allegation by Himanshu
Sharma that on the assurance of the applicant he had made payment to the account
of the present applicant by City Bank Cheque No. 430968/RTGS No. CITIHI
6096881142 on 5.4.2016 and the applicant has issued the receipt in this regard. It
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is also submitted that in the statement u/S.161 Cr.P.C. Himanshu Sharma has
made specific allegation that the applicant had issued cheque of closed account of
Bank of Baroda towards payment of profit. He had intention to defraud the
complainants and to cheat them. Thus, prima facie there is material against the
applicant and it cannot be said that there is no prima facie allegation and material
against the applicant. It is submitted that the allegation is in respect of huge
amount involved in the present case is Rs.4,56,72,015/-. The investigation
u/s.173(8) of Cr.P.C is still pending against the applicant. The applicant is habitual
criminal and there is another case of similar allegations registered at Crime
No.542/2021 at P.S. Tukoganj, Indore for commission of offence u/Ss.420, 409,
506 of IPC.

15.  After hearing learned counsel for parties and taking into consideration the
specific allegations made in the FIR by the complainant Himanshu Sharma and in
his statement u/S.161 Cr.P.C, it cannot be held that no prima facie material is
against the applicant. There is prima facie material against the applicant in respect
of cheating of huge amount of more than rupees four crore in the present case by
getting deposits from the complainants. The applicant is facing another criminal
case on similar charges. The alternative prayer of the applicant to direct the
respondents to comply with the provisions of Section 41-A of Code of Criminal
Procedure in the light of judgment passed by the Apex Court in the case of Arnesh
Kumar Vs. State of Bihar (2014) 8 SCC 273 has no merit as the counsel for the
State submits that notice was issued to the applicant and his statement was
recorded before registering the offence. The applicant is absconding since long.
Thus, the present case is not a case for grant of anticipatory bail.

16.  Theapplication is dismissed.

Application dismissed
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