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Accommodation Control Act, M.P. (41 of 1961), Sections 3, 23-A(b) & 
23-E – Jurisdiction of RCA – Held – No dispute of relationship of landlord and 
tenant between parties – Provisions of Section 3 cannot be pressed into 
service, even though the said property was leased out by State Government 
to landlord – RCA cannot go beyond pleadings and evidence adduced by 
parties – Question of jurisdiction was not raised by tenant before RCA, 
therefore same cannot be permitted to be raised in present revision – Even 
otherwise, scope of revision u/S 23-E is limited. [Ashok Kumar Agrawal Vs. 
Smt. Sarita Saxena] …1877

LFkku fu;a=.k vf/kfu;e] e-Á- ¼1961 dk 41½] /kkjk,¡ 3] 23&A¼b½ o 23&E & 
HkkM+k fu;a=.k izkf/kdkjh dh vf/kdkfjrk & vfHkfu/kkZfjr & i{kdkjksa ds e/; Hkw&Lokeh 
,oa fdjk,nkj ds laca/k dk dksbZ fookn ugha gS & /kkjk 3 ds mica/kksa dks ykxw ugha fd;k 
tk ldrk] Hkys gh dfFkr laifRr jkT; ljdkj }kjk Hkw&Lokeh dks iV~Vs ij nh xbZ Fkh & 
HkkM+k fu;a=.k izkf/kdkjh i{kdkjksa }kjk izLrqr vfHkopuksa ,oa lk{; ds ijs ugha tk ldrk 
& fdjk,nkj }kjk HkkM+k fu;a=.k izkf/kdkjh ds le{k vf/kdkfjrk dk iz'u ugha mBk;k 
x;k Fkk] vr% orZeku iqujh{k.k esa mDr iz'u dks mBkus dh vuqefr ugha nh tk ldrh & 
vU;Fkk Hkh] /kkjk 23&E ds varxZr iqujh{k.k dk foLrkj lhfer gSA ¼v'kksd dqekj 
vxzoky fo- Jherh lfjrk lDlsuk½ …1877

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(f) – 
Bonafide Requirement – Date of Consideration – Subsequent Events – Held – 
The crucial date for ascertaining the bonafide need is the date of institution of 
suit – Civil Appeal was already decided in the year 2000 and this appeal is 
pending for last 23 years – Act of Court should not prejudice anyone – 
Appellant tenant himself pleaded that family of plaintiff consist of 6 
members – Respondent specifically stated that subsequently purchased 2 
duplexes are in possession of his other two major sons – Bonafide need is still 
subsisting – Appeal dismissed. [Krishna Gopal Khandelwal Vs. Poonamchand 
Paharia] …1823

LFkku fu;a=.k vf/kfu;e] e-Á- ¼1961 dk 41½] /kkjk 12¼1½¼f½ & okLrfod 
vko';drk & fopkj fd;s tkus dh frfFk & i'pkr~orhZ ?kVuk,a & vfHkfu/kkZfjr & okn 
lafLFkr fd;s tkus dh frfFk gh okLrfod vko';drk vfHkfuf'pr djus ds fy, 
fu.kkZ;d frfFk gS & flfoy vihy dk fofu'p; iwoZ esa gh o"kZ 2000 esa gks pqdk Fkk ,oa  
;g vihy fiNys 23 o"kksZa ls yafcr gS & U;k;ky; ds dk;Z ls fdlh ij izfrdwy izHkko 
ugha iM+uk pkfg, & vihykFkhZ fdjk,nkj us Lo;a ;g vfHkokd~ fd;k gS fd oknh ds 
ifjokj esa 6 lnL; gSa & izR;FkhZ us fofufnZ"V :i ls ;g dFku fd;k gS fd i'pkr~orhZ 
:i ls Ø; fd;s x;s nks MqIysDl ij mlds vU; nks o;Ld iq=ksa dk dCtk gS & okLrfod 
vko';drk vHkh Hkh fo|eku gS & vihy [kkfjtA ¼d`".k xksiky [k.Msyoky fo- 
iwuepUn igkfj;k½ …1823
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Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(f) – 
Bonafide Requirement – Subsequent Events – Held – Subsequent events 
should be such which may overshadow the bonafide need. [Krishna Gopal 
Khandelwal Vs. Poonamchand Paharia] …1823

LFkku fu;a=.k vf/kfu;e] e-Á- ¼1961 dk 41½] /kkjk 12¼1½¼f½ & okLrfod 
vko';drk & i'pkr~orhZ ?kVuk,a & vfHkfu/kkZfjr & i'pkr~orhZ ?kVuk,a ,slh gksuh 
pkfg, tks okLrfod vko';drk ij Hkkjh iM+ ldrh gksaA ¼d`".k xksiky [k.Msyoky fo- 
iwuepUn igkfj;k½ …1823

Accommodation Control Act, M.P. (41 of 1961), Section 13(2) – Scope – 
Held – Only the dispute relating to rate of rent is covered u/S 13(2) and the 
dispute relating to arrears, quantum and adjustment are outside the scope of 
Section 13(2) of 1961 Act – Application was rightly dismissed – Petition 
dismissed. [ESPIC Consulting Pvt. Ltd. (M/s.) Vs. Neeraj Panjwani] …1811

LFkku fu;a=.k vf/kfu;e] e-Á- ¼1961 dk 41½] /kkjk 13¼2½ & O;kfIr & 
vfHkfu/kkZfjr & /kkjk 13¼2½ ds varxZr dsoy HkkM+s dh nj ls lacaf/kr fookn vkrk gS rFkk 
cdk;k] ek=k ,oa lek;kstu ls lacaf/kr fookn vf/kfu;e 1961 dh /kkjk 13¼2½ dh ifjf/k 
ls ckgj gS & vkosnu mfpr :i ls [kkfjt fd;k x;k Fkk & ;kfpdk [kkfjtA ¼,fLid 
dalyfVax izk- fy- ¼es-½ fo uhjt iatokuh½ …1811

Accommodation Control Act, M.P. (41 of 1961), Section 23-A(b) – 
Bonafide Requirement – Held – Shop no. 6 & 7 are still under the ownership of 
respondent/landlord and these shops have not been sold – It cannot be said 
that after sale of shop no. 1, 2 & 10, need of landlord has come to an end – 6 
months time granted to applicants for vacating the shops – Revision 
dismissed. [Ashok Kumar Agrawal Vs. Smt. Sarita Saxena] …1877

LFkku fu;a=.k vf/kfu;e] e-Á- ¼1961 dk 41½] /kkjk 23&A¼b½ & okLrfod 
vko';drk & vfHkfu/kkZfjr & nqdku Ø- 6 o 7 vHkh Hkh izR;FkhZ@Hkw&Lokeh ds LokfeRo 
esa gS ,oa ;g nqdkus foØ; ugha dh xbZ gSa & ;g ugha dgk tk ldrk fd nqdku Ø- 1] 2 o 
10 ds foØ; i'pkr~] Hkw&Lokeh dh vko';drk lekIr gks pqdh gS & vkosndx.k dks 
nqdkus [kkyh djus ds fy, 6 ekg dk le; iznku fd;k x;k & iqujh{k.k [kkfjtA 
¼v'kksd dqekj vxzoky fo- Jherh lfjrk lDlsuk½ …1877

Accommodation Control Act, M.P. (41 of 1961), Section 23-A(b) & 23-G 
– Bonafide Requirement – Recovery of Possession – Held – If after obtaining 
possession of rented shops, landlord's son does not start the requisite 
business, tenant shall be at liberty to invoke provisions of Section 23-G for 
recovery of possession for occupation and re-entry in rented shops. [Ashok 
Kumar Agrawal Vs. Smt. Sarita Saxena] …1877

LFkku fu;a=.k vf/kfu;e] e-Á- ¼1961 dk 41½] /kkjk 23&A¼b½ o 23&G & 
okLrfod vko';drk & dCtk okil fy;k tkuk & vfHkfu/kkZfjr & ;fn fdjk, ij nh 
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xbZ nqdkuksa dk dCtk izkIr gksus ds i'pkr~] Hkw&Lokeh dk iq= visf{kr O;olk; vkjaHk 
ugha djrk gS] rks fdjk,nkj fdjk, dh nqdkuksa esa O;olk; rFkk iqu% izos'k ds fy, dCtk 
okil ysus gsrq /kkjk 23&G ds mica/kksa dk voyac ysus ds fy, Lora= gksxkA ¼v'kksd 
dqekj vxzoky fo- Jherh lfjrk lDlsuk½ …1877

Adverse Possession – Held – Adverse possession does not mean long 
possession – It means open, hostile and adverse even to the knowledge of the 
true owner – Unless and until the basic ingredients that petitioner was in 
possession which was open, hostile and animus to the knowledge of the true 
owner, are established, he cannot claim that he has perfected his title by way 
of adverse possession. [Sant Kumar Vs. Gaurisankar] …1797

izfrdwy dCtk & vfHkfu/kkZfjr & izfrdwy dCts dk vFkZ yacs le; ls dCtk 
ugha gS & bldk vFkZ okLrfod Lokeh ds Kku esa Hkh Li"V] i{kfojks/kh rFkk izfrdwy gS & 
tc rd ;g ewyHkwr ?kVd fd ;kph ,sls dCts esa Fkk tks fd okLrfod Lokeh ds Kku esa Li"V] 
i{kfojks/kh rFkk vk'kf;r Fkk] LFkkfir ugha gksrs] og ;g nkok ugha dj ldrk fd mlus 
izfrdwy dCts ds ek/;e ls viuk gd fl) dj fy;k gSA ¼lar dqekj fo- xkSjh'kadj½ 

…1797

Bhedaghat Development (Draft Plan) 2021, Clause 7.2 & 7.17 – See – 
Bhumi Vikas Rules M.P., 2012, Rules 16, 18, 19 & 103 [Commissioner, 
Jabalpur Division Vs. Shailendra Chowdhary] (DB)…1691

izk:i fodkl ;kstuk HksM+k?kkV] 2021] [kaM 7-2 o 7-17 & ns[ksa & Hkwfe fodkl 
fu;e] e-iz-] 2012] fu;e 16] 18] 19 o 103 ¼dfe'uj] tcyiqj fMohtu fo- 'kSysUnz 
pkS/kjh½ (DB)…1691

Bhumi Vikas Rules M.P., 2012, Rules 16, 18 & 19 and Bhedaghat 
Development (Draft Plan) 2021, Clause 7.2 & 7.17(2) – Applicability of 2012 
Rules – Held – Although Rules of 2012 were not specifically notified by 
including Bhedaghat in “planning area”, but it further provides that the 
Rules mentioned in Development Draft Plan shall be applicable and shall 
form part of the development plan – Clause 7.17(2) makes it obligatory on 
part of authorities to take a decision having regard to 2012 Rules. 
[Commissioner, Jabalpur Division Vs. Shailendra Chowdhary] (DB)…1691

Hkwfe fodkl fu;e] e-iz-] 2012] fu;e 16] 18] o 19 ,oa izk:i fodkl ;kstuk 
HksM+k?kkV] 2021] [kaM 7-2 o 7-17¼2½ & fu;e 2012 dh iz;ksT;rk & vfHkfu/kkZfjr & 
;|fi 2012 ds fu;eksa dks] HksM+k?kkV dks **;kstuk {ks=** esa 'kkfey djrs gq, fofufnZ"V 
:i ls vf/klwfpr ugha fd;k x;k Fkk] ijUrq og vkxs ;g micaf/kr djrk gS fd izk:i 
fodkl ;kstuk esa mfYyf[kr fu;e ykxw gksxsa ,oa fodkl ;kstuk dk fgLlk cusaxsa & [kaM 
7-17¼2½ izkf/kdkjhx.k ds fy, 2012 ds fu;eksa dks /;ku esa j[krs gq;s fofu'p; djuk 
ck/;dj cukrk gSA ¼dfe'uj] tcyiqj fMohtu fo- 'kSysUnz pkS/kjh½ (DB)…1691
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Bhumi Vikas Rules M.P., 2012, Rules 16, 18 & 19 and Bhedaghat 
Development (Draft Plan) 2021, Clause 7.2 & 7.17(2) – Discrimination – 
Theory of Negative Equality – Held – Even assuming that some permission for 
change in land use were erroneously granted, it cannot become a reason to 
follow as per theory of negative equality. [Commissioner, Jabalpur Division 
Vs. Shailendra Chowdhary] (DB)…1691

Hkwfe fodkl fu;e] e-iz-] 2012] fu;e 16] 18] o 19 ,oa izk:i fodkl ;kstuk 
HksM+k?kkV] 2021 [kaM 7-2 o 7-17¼2½ & foHksn & udkjkRed lekurk dk fl)kar & 
vfHkfu/kkZfjr & ;g /kkj.kk djrs gq, Fkh fd Hkwfe mi;ksx esa ifjorZu gsrq dqN vuqefr 
xyrh ls iznku dh xbZ Fkh] udkjkRed lekurk ds fl)kar ds vuqlkj ;g vuqdj.k 
djus dk dkj.k ugha cu ldrkA ¼dfe'uj] tcyiqj fMohtu fo- 'kSysUnz pkS/kjh½ 

(DB)…1691

Bhumi Vikas Rules M.P., 2012, Rules 16, 18, 19 & 103 and Bhedaghat 
Development (Draft Plan) 2021, Clause 7.2 & 7.17 – Change of Land Use – 
Applicability of 2012 Rules – Held – Combined effect of Rule 16 r/w Clause 7.2 
& 7.17 of Draft Plan shows that intention of plan makers was to borrow 2012 
Rules for purposes mentioned in Draft Plan and not to borrow in general for 
all purposes – On the date when applications were filed for change in land 
use, the Draft Plan came into being – Respondents rightly took a decision 
having regard to 2012 Rules in teeth of clause 7.17 of Draft Plan – Impugned 
order set aside – Appeal allowed. [Commissioner, Jabalpur Division Vs. 
Shailendra Chowdhary] (DB)…1691

Hkwfe fodkl fu;e] e-iz-] 2012] fu;e 16] 18] 19 o 103 ,oa izk:i fodkl 
;kstuk HksM+k?kkV] 2021] [kaM 7-2 o 7-17 & Hkwfe mi;ksx esa ifjorZu & fu;e 2012 dh 
iz;ksT;rk & vfHkfu/kkZfjr & fu;e 16 lgifBr izk:i ;kstuk dk [kaM 7-2 o 7-17 dk 
la;qDr izHkko ;g n'kkZrk gS fd ;kstuk cukus okyksa dk vk'k; izk:i ;kstuk esa 
mfYyf[kr fd;s x;s iz;kstuksa gsrq 2012 ds fu;eksa dks m/kkj ysus dk Fkk rFkk u fd lHkh 
iz;kstuksa ds fy, lkekU; :Ik ls m/kkj ysus dk & izk:i ;kstuk ml frfFk dks ykxw gqbZ 
Fkh] ftl frfFk dks Hkwfe ds mi;ksx esa ifjorZu ds fy, vkosnu izLrqr fd;s x;s Fks & 
izR;FkhZx.k us izk:i ;kstuk ds [kaM 7-17 ds ckotwn fu;e 2012 dks /;ku esa j[krs gq, 
mfpr :i ls fofu';p fd;k & vk{ksfir vkns'k vikLr & vihy eatwjA ¼dfe'uj] 
tcyiqj fMohtu fo- 'kSysUnz pkS/kjh½ (DB)…1691

Bhumi Vikas Rules M.P., 2012, Rule 103 and Bhedaghat Development 
(Draft Plan) 2021, Clause 7.2 & 7.17 – Change of Land Use – Norms & 
Regulations – Held – As per Rule 103, “norms” and “regulations” applicable 
in plan area are dependent upon the clauses prescribed in relevant development 
plans – Apex Court concluded that when a “Draft Scheme” is published, any 
sanction could only be in terms of the scheme and no independent plan in 
contradiction of the same could be sanctioned. [Commissioner, Jabalpur 
Division Vs. Shailendra Chowdhary] (DB)…1691
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Hkwfe fodkl fu;e] e-iz-] 2012] fu;e 103 ,oa izk:i fodkl ;kstuk HksM+k?kkV] 
2021] [kaM 7-2 o 7-17 & Hkwfe mi;ksx esa ifjorZu & ekud o fofu;e & vfHkfu/kkZfjr & 
fu;e 103 ds vuqlkj] ;kstuk {ks= esa ykxw **ekud** o **fofu;e** lqlaxr fodkl 
;kstukvksa esa fofgr [kaMksa ij vkfJr gSa & loksZPp U;k;ky; us fu"df"kZr fd;k gS fd tc 
,d **izk:i Ldhe** izdkf'kr dh tkrh gS] rks dksbZ Hkh eatwjh dsoy Ldhe ds fuca/kuksa ds 
vuqlkj gh gks ldrh gS ,oa blds foijhr dksbZ Hkh Lora= ;kstuk eatwj ugha dh tk 
ldrhA ¼dfe'uj] tcyiqj fMohtu fo- 'kSysUnz pkS/kjh½ (DB)…1691

Civil Procedure Code (5 of 1908), Section 11 & 96 – Res-Judicata – 
Applicability – Held – Primary requirement of applicability of res-judicata is 
that the issue raised must have been heard and finally decided by the Court 
in the former suit – Hence, a defendant succeeding on one point has no chance 
to appeal against adverse findings recorded against him on another points – 
Those adverse findings on another points do not operate as res-judicata 
against him in a subsequent suit. [Ramesh Vs. Deceased Sajjan Bai Thr. 
L.Rs.] …1832

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 11 o 96 & iwoZ&U;k; & iz;ksT;rk & 
vfHkfu/kkZfjr & iwoZ&U;k; ds iz;ksT;rk dh izkFkfed vis{kk ;g gS fd iwoZrj okn esa 
mBk;k x;k fook|d U;k;ky; }kjk lquk rFkk vafre :i ls fofuf'pr fd;k tkuk 
pkfg, & vr%] ,d fcanq ij lQy gksus okys izfroknh ds ikl mlds fo:) vU; fcanqvksa 
ij izfrdwy fu"d"kZ vfHkfyf[kr fd;s tkus ds fo:) vihy djus dk dksbZ volj ugha 
gksrk & vU; fcanqvksa ij os izfrdwy fu"d"kZ i'pkr~orhZ okn esa mlds fo:) iwoZ&U;k; 
ds :i esa ykxw ugha gksrsA ¼jes'k fo- e`rd lTtu ckbZ }kjk fof/kd izfrfuf/k½ …1832

Civil Procedure Code (5 of 1908), Section 30 & Order 11 Rule 1 – 
Discovery by Interrogatories – Held – Purpose of administering 
interrogatories to opponent is to obtain admission from him with object of 
facilitating proof of his case as also to save the cost which may otherwise be 
incurred in adducing evidence to prove necessary facts – In instant case, all 
proposed interrogatories are the once which could be put to plaintiff in cross-
examination – Application was rightly dismissed by trial Court – Petition 
dismissed. [Shobarani (Smt.) Vs. Smt. Malti Bai] …1809

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 30 o vkns'k 11 fu;e 1 & ifjiz'uksa 
}kjk izdVhdj.k & vfHkfu/kkZfjr & fojks/kh ls ifjiz'u djus dk iz;kstu mlds izdj.k 
ds lcwr dks lqdj cukus ds mn~ns'; ls mlls Lohd`fr izkIr djuk gS vkSj lkFk gh 
vko';d rF;ksa dks lkfcr djus ds fy, lk{; is'k djus esa vU;Fkk mixr gksus okys O;; 
dks cpkuk gS & orZeku izdj.k esa] lHkh izLrkfor ifjiz'u ,sls gSa ftUgsa izfr&ijh{k.k esa 
oknh ds le{k j[kk tk ldrk gS & fopkj.k U;k;ky; }kjk vkosnu mfpr :i ls [kkfjt 
fd;k x;k Fkk & ;kfpdk [kkfjtA ¼'kksckjkuh ¼Jherh½ fo- Jherh ekyrh ckbZ½ …1809
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Civil Procedure Code (5 of 1908), Section 30 & Order 11 Rule 1 – 
Interrogatories – Held – Apex Court concluded that the interrogatories 
which are in the nature of cross-examination, such as questions put only to 
test credibility of the party interrogated, will not be allowed. [Shobarani 
(Smt.) Vs. Smt. Malti Bai] …1809

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 30 o vkns'k 11 fu;e 1 & ifjiz'u & 
vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k gS fd os ifjiz'u tks izfrijh{k.k ds 
Lo:i esa gSa] tSls fd ifjiz'u fd;s x;s i{kdkj dh dsoy fo'oluh;rk dk ijh{k.k djus 
ds fy, iwNs x;s iz'u] dks eatwjh ugha nh tk,xhA ¼'kksckjkuh ¼Jherh½ fo- Jherh ekyrh 
ckbZ½ …1809

Civil Procedure Code (5 of 1908), Section 96 – Appeal against 
Decree/Findings of Court – Maintainability – Held – Appeal can be preferred 
only against a decree and not against any adverse finding recorded by the 
Court – First appeal ought to have been dismissed by lower appellate Court 
as not maintainable – Judgment passed by lower appellate Court on merits is 
wholly without jurisdiction – Second Appeal dismissed. [Ramesh Vs. 
Deceased Sajjan Bai Thr. L.Rs.] …1832

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 96 & fMØh@U;k;ky; ds fu"d"kksZa ds 
fo:) vihy & iks"k.kh;rk & vfHkfu/kkZfjr & vihy dsoy fMØh ds fo:) izLrqr dh 
tk ldrh gS rFkk u fd U;k;ky; }kjk vfHkfyf[kr fdlh izfrdwy fu"d"kZ ds fo:) & 
izFke vihy fupys vihyh U;k;ky; }kjk iks"k.kh; ugha gksus ds dkj.k [kkfjt dh tkuh 
pkfg, & fupys vihyh U;k;ky; }kjk xq.knks"kksa ij fu.kZ; ikfjr djuk iw.kZr% 
vf/kdkfjrk foghu gS & f}rh; vihy [kkfjtA ¼jes'k fo- e`rd lTtu ckbZ }kjk fof/kd 
izfrfuf/k½ …1832

Civil Procedure Code (5 of 1908), Section 151 & Order 7 Rule 11(d) – 
Subsequent Events – Held – If due to subsequent events original proceedings 
have become infructuous, then such events can be and should be taken into 
consideration by Courts even u/S 151 CPC. [Dilip Buildcom Ltd. Vs. 
Ghanshyam Das Dwivedi] …1872

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 151 o vkns'k 7 fu;e 11¼d½ & 
i'pkr~orhZ ?kVuk,a & vfHkfu/kkZfjr & ;fn i'pkr~orhZ ?kVukvksa ds dkj.k ewy 
dk;Zokfg;ka fu"Qy gks xbZ gSa] rc ,slh ?kVukvksa dks U;k;ky;ksa }kjk fl-iz-la- dh /kkjk 
151 ds varxZr Hkh fopkj.k eas fy;k tk ldrk gS rFkk fy;k tkuk pkfg,A ¼fnyhi 
fcYMdkWe fy- fo- ?ku';ke nkl f}osnh½ …1872

Civil Procedure Code (5 of 1908), Order 6 Rule 17, Order 8 Rule 1 & 
Order 8 Rule 6A – Amendment – Scope – Held – Apex Court concluded that 
provision of O-6 R-17 CPC prohibits for bringing a new case by way of an 
amendment and written statement – By way of an amendment, defendant 
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cannot be permitted to raise counter claim against co-defendant because by 
virtue of O-8 R-6A, it could be raised by defendant against the claim of 
plaintiff – Since proposed amendment is declined thus the documents filed 
under O-8 R-1 CPC are also not liable to be taken on record – Petition 
dismissed with cost. [Mohd. Shafi Vs. Chand Khan] …1803

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 6 fu;e 17] vkns'k 8 fu;e 1 o 
vkns'k 8 fu;e 6A & la'kks/ku & O;kfIr & vfHkfu/kkZfjr & loksZPp U;k;ky; us 
fu"df"kZr fd;k gS fd fl-iz-la- ds vkns'k&6 fu;e&17 dk mica/k fdlh la'kks/ku ,oa 
fyf[kr dFku ds ek/;e ls ,d u;k izdj.k ykuk izfrf"k) djrk gS & ,d la'kks/ku ds 
ek/;e ls] izfroknh dks lg&izfroknh ds fo:) izfrnkok djus dh vuqefr ugha nh tk 
ldrh D;ksafd vkns'k&8 fu;e&6A ds vk/kkj ij] bls izfroknh }kjk oknh ds nkos ds 
fo:) izLrqr fd;k tk ldrk gS & pwafd izLrkfor la'kks/ku vLohdkj dj fn;k x;k gS 
vr% fl-iz-la- ds vkns'k&8 fu;e&1 ds varxZr izLrqr nLrkost Hkh vfHkys[k ij fy;s 
tkus gsrq ;ksX; ugha gSa & ;kfpdk lO;; [kkfjtA ¼eks- 'kQh fo- pkan [kku½ …1803

Civil Procedure Code (5 of 1908), Order 7 Rule 11(d) and Right to Fair 
Compensation and Transparency in Land Acquisition, Rehabilitation and 
Resettlement Act (30 of 2013), Section 63 – Jurisdiction of Civil Court – Held – 
During pendency of suit, award was passed on 12.12.2017 – No action has 
been taken by plaintiff so far to challenge the final award dated 12.12.2017 – 
In light of the final acquisition award dated 12.12.2017, instant suit cannot 
proceed further and is hereby rejected as Civil Court has no jurisdiction to 
record any finding on the validity or otherwise of the acquisition process of 
suit property undertaken and completed by statutory authorities – It is fit 
case where powers under O-7 R-11(d) CPC can be exercised – Revision 
allowed. [Dilip Buildcom Ltd. Vs. Ghanshyam Das Dwivedi] …1872

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11¼d½ ,oa Hkwfe vtZu] 
iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk vf/kdkj vf/kfu;e 
¼2013 dk 30½] /kkjk 63 & flfoy U;k;ky; dh vf/kdkfjrk & vfHkfu/kkZfjr & okn ds 
yafcr jgus ds nkSjku fnukad 12-12-2017 dks vokMZ ikfjr fd;k x;k Fkk & oknh }kjk 
vafre vkns'k fnukad 12-12-2017 dks pqukSrh nsus ds fy, vc rd dksbZ dk;Zokgh ugha dh 
xbZ gS & vtZu ds vafre vokMZ fnukad 12-12-2017 ds izdk'k esa] orZeku izdj.k vkxs 
ugha c<+ ldrk rFkk ,rn~}kjk [kkfjt fd;k tkrk gS D;ksafd dkuwuh izkf/kdj.kksa }kjk 
izkjaHk ,oa iw.kZ dh xbZ okn laifRr dh vtZu izfØ;k dh fof/kekU;rk vFkok vU;Fkk ij 
dksbZ fu"d"kZ vfHkfyf[kr djus dh flfoy U;k;ky; ds ikl dksbZ vf/kdkfjrk ugha gS & 
;g ,d mfpr izdj.k gS tgka fl-iz-la- ds vkns'k&7 fu;e &11¼d½ ds varxZr 'kfDr;ksa 
dk iz;ksx fd;k tk ldrk gS & iqujh{k.k eatwjA ¼fnyhi fcYMdkWe fy- fo- ?ku';ke 
nkl f}osnh½ …1872

Civil Procedure Code (5 of 1908), Order 41 Rule 27 & Order 41 Rule 28 
– Dispute of Boundaries – Held – When dispute is in respect of the boundaries 
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of disputed land, first appellate Court rightly remanded the case to trial 
Court for demarcation of disputed land from competent revenue authority – 
It will not cause any prejudice to appellant as the Court has directed that 
appellant shall be given an opportunity of rebuttal – Appellate Court has 
discretion under  O-41 R-28 CPC to send the matter to trial Court for 
recording of evidence – No jurisdictional error done by first appellate Court 
– Appeal dismissed. [Maya Devi (Smt.) Vs. Amit Khan] …1836

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 41 fu;e 27 o vkns'k 41 fu;e 28 
& lhekvksa dk fookn & vfHkfu/kkZfjr & ;fn fookfnr Hkwfe dh lhekvksa ds laca/k esa 
fookn gS] rks izFke vihyh U;k;ky; us mfpr :i ls izdj.k dks fopkj.k U;k;ky; ds 
ikl l{ke jktLo izkf/kdkjh ls fookfnr Hkwfe dk lhekadu djkus gsrq izfrizsf"kr fd;k & 
blls vihykFkhZ ij dksbZ izfrdwy izHkko ugha iM+sxk D;ksafd U;k;ky; us funsf'kr fd;k 
fd vihykFkhZ dks [kaMu djus dk volj iznku fd;k tk,xk & fl-iz-la- ds vkns'k&41 
fu;e 28 ds varxZr vihyh U;k;ky; dks lk{; vfHkfyf[kr djus ds fy, ekeyk 
fopkj.k U;k;ky; dks Hkstus dk foosdkf/kdkj gS & izFke vihyh U;k;ky; }kjk 
vf/kdkfjrk dh dksbZ =qfV ugha dh xbZ & vihy [kkfjtA ¼ek;k nsoh ¼Jherh½ fo- vfer 
[kku½ …1836

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966, 
Rule 10(iv) – Major Penalty – Withholding of two increments with cumulative 
effect is a major penalty. [Ravi Kumar Rai Vs. Indian Oil Corporation Ltd.] 

…*109

flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 10¼iv½ & 
eq[; 'kkfLr & lap;h izHkko ls nks osruo`f);ksa dks jksduk ,d eq[; 'kkfLr gSA ¼jfo 
dqekj jk; fo- bafM;u vkW;y dkjiksjs'ku fy-½ …*109

Civil Services (Pension) Rules, M.P., 1976, Rule 8(2) – Conviction – 
Forfeiture of Pension – Opportunity of Hearing – Held – Full Bench of this 
Court concluded that while invoking Rule 8(2), no opportunity of hearing is 
required to be given – However, power of authority to take action under 
Pension Rules would be subject to guidelines stated by the Apex Court. 
[Dashrath Kumar Vs. Principal Secretary to Governor] …1760

flfoy lsok ¼isa'ku½ fu;e] e-Á-] 1976] fu;e 8¼2½ & nks"kflf) & isa'ku dk 
leigj.k & lquokbZ dk volj & vfHkfu/kkZfjr & bl U;k;ky; dh iw.kZ U;k;ihB }kjk 
;g fu"df"kZr fd;k x;k gS fd fu;e 8¼2½ dk voyac ysrs le;] lquokbZ dk dksbZ volj 
iznku djus dh vko';drk ugha gS & gkykafd] isa'ku fu;eksa ds varxZr dkjZokbZ djus dh 
izkf/kdkjh dh 'kfDr loksZPp U;k;ky; }kjk of.kZr fn'kk&funsZ'kksa ds v/khu gksxhA 
¼n'kjFk dqekj fo- fizalhiy lsØsVjh Vw xouZj½ …1760 

Civil Services (Pension) Rules, M.P., 1976, Rule 8(2) and Constitution – 
Article 226 – Conviction – Forfeiture of Pension – Permissibility – Held – 
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Petitioner convicted u/S 13(1)(a) & 13(2) of PC Act – Show cause notice was 
issued, opportunity of hearing was provided and thereafter considering the 
nature of allegation involved, integrity, moral turpitude, authority reached 
to the conclusion, which does not require to be dislodged under limited scope 
of judicial review – Petition dismissed. [Dashrath Kumar Vs. Principal 
Secretary to Governor] …1760

flfoy lsok ¼isa'ku½ fu;e] e-Á-] 1976] fu;e 8¼2½ ,oa lafo/kku & vuqPNsn 226 
& nks"kflf) & isa'ku dk leigj.k & vuqKs;rk & vfHkfu/kkZfjr & ;kph dks Hkz"Vkpkj 
fuokj.k vf/kfu;e dh /kkjk 13¼1½¼a½ o 13¼2½ ds varxZr nks"kfl) fd;k x;k & dkj.k 
crkvks uksfVl tkjh fd;k x;k] lquokbZ dk volj iznku fd;k x;k Fkk ,oa rRi'pkr~ 
varoZfyr vfHkdFku ds Lo:i] lR;fu"Bk] uSfrd v/kerk dks fopkj esa ysrs gq,] 
izkf/kdkjh bl fu"d"kZ ij igqaps] ftls U;kf;d iqufoZyksdu dh lhfer ifjf/k ds varxZr 
gVkus dh vko';drk ugha gS & ;kfpdk [kkfjtA ¼n'kjFk dqekj fo- fizalhiy lsØsVjh Vw 
xouZj½ …1760

Constitution – Article 226 – Administrative Decision – Judicial Review – 
Held – If decision of administrative authority is based on a policy decision, 
which even if, is directory in nature and view taken by them is in consonance 
with such policy/ draft plan mandate and is plausible in nature, same cannot 
be interfered within exercise of judicial review. [Commissioner, Jabalpur 
Division Vs. Shailendra Chowdhary] (DB)…1691

lafo/kku & vuqPNsn 226 & iz'kklfud fofu'p; & U;kf;d iqufoZyksdu & 
vfHkfu/kkZfjr & ;fn iz'kklfud izkf/kdkjh dk fofu'p; uhfrxr fofu'p; ij vk/kfjr 
gS] tks Hkys gh funs'kkRed Lo:i dk gS rFkk muds }kjk fy;k x;k n`f"Vdks.k ,slh 
uhfr@;kstuk izk:i vkns'k ds vuq:i gS rFkk laHkkO; Lo:i dk gS] rks U;kf;d 
iqufoZyksdu ds iz;ksx esa mDr esa gLr{ksi ugha fd;k tk ldrkA ¼dfe'uj] tcyiqj 
fMohtu fo- 'kSysUnz pkS/kjh½ (DB)…1691

Constitution – Article 226 – Double Jeopardy – Held – Earlier FIR 
lodged against appellant for obtaining NAT caste certificate was quashed by 
this Court in MCRC No. 2050/2010 – Now, direction of Single Judge to 
register FIR against appellant for procuring such caste certificate shall 
subject him to go through the same ordeal and humiliation which is not 
warranted in the facts and circumstances as the same allegations cannot be 
ordered to be subject matter of another FIR – Said direction is unsustainable 
and is set aside. [Jajpal Singh Vs. Ladduram Kori] (DB)…1715

lafo/kku & vuqPNsn 226 & nksgjk ladV & vfHkfu/kkZfjr & iwoZ esa bl U;k;ky; 
}kjk MCRC 2050@2010 esa vihykFkhZ ds fo:) uV tkfr izek.k i= izkIr djus ij 
ntZ izFke lwpuk izfrosnu dks vfHk[kafMr fd;k x;k Fkk & vc] ,dy U;k;k/kh'k }jk 
,slk tkfr izek.ki= mikIr djus ds fy, vihykFkhZ ds fo:) izFke lwpuk izfrosnu ntZ 
djus gsrq funs'k nsuk mls mlh dfBu ijh{kk o vieku ds v/;/khu djsxk tks rF;ksa rFkk 
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ifjfLFkfr;ksa esa visf{kr ugha gSa D;ksafd leku vfHkdFkuksa dks vU; izFke lwpuk izfrosnu 
dh fo"k; oLrq cukus dk vkns'k ugha fn;k tk ldrk & mDr funs'k dk;e j[ks tkus 
;ksX; ugha gS rFkk vikLr fd;k tkrk gSA ¼ttiky flag fo- yM~Mwjke dksjh½ 

(DB)…1715

Constitution – Article 226 – Mentioning Wrong Provision – Effect – 
Held – Non-mentioning or wrong mentioning of provision will not make the 
order as illegal if source of power of authorities can be otherwise traced from 
parent statute/ enabling provision. [Commissioner, Jabalpur Division Vs. 
Shailendra Chowdhary] (DB)…1691

lafo/kku & vuqPNsn 226 & xyr mica/k dk mYys[k djuk & izHkko & 
vfHkfu/kkZfjr & mica/k dk mYys[k u djuk vFkok xyr mYys[k djuk vkns'k dks voS/k 
ugha cuk,xk ;fn izkf/kdkjhx.k dh 'kfDr ds L=ksr dk ewy dkuwu @lkeF;Zdkjh mica/k 
ls vU;Fkk irk yxk;k tk ldrk gSA ¼dfe'uj] tcyiqj fMohtu fo- 'kSysUnz pkS/kjh½ 

(DB)…1691

Constitution – Article 226 – Scope of Judicial Review – Discussed and 
explained. [Jajpal Singh Vs. Ladduram Kori] (DB)…1715

lafo/kku & vuqPNsn 226 & U;kf;d iqufoZyksdu dh O;kfIr & foosfpr ,oa Li"V 
dh xbZA ¼ttiky flag fo- yM~Mwjke dksjh½ (DB)…1715

Constitution – Article 226 – Scrutiny Committee – Caste Certificate – 
Application of Affinity Test – Held – Claim of applicant belonging to a 
particular scheduled caste or tribe cannot per se be disregarded on ground 
that his present traits do not match his tribe's peculiar anthropological and 
ethnological traits, deity, rituals, customs, mode of marriage, death 
ceremonies, method of burial of dead bodies etc. for the reason that with 
modernization, migration and contact with other communities, the 
communities tend to develop and adopt new traits which may not essentially 
match with traditional characteristics of particular caste or tribe – Hence, 
affinity test cannot be regarded as a litmus test for establishing the link of 
applicant with given scheduled caste or tribe. [Jajpal Singh Vs. Ladduram 
Kori] (DB)…1715

lafo/kku & vuqPNsn 226 & laoh{kk lfefr & tkfr izek.k i= & ltkrh;rk 
ijh{k.k dk iz;ksx & vfHkfu/kkZfjr & vkosnd ds fdlh fof'k"V vuqlwfpr tkfr vFkok 
tutkfr ds gksus ds nkos dks Lor% bl vk/kkj ij [kkfjt ugha fd;k tk ldrk fd mlds 
orZeku y{k.k mldh tutkfr ds fof'k"V ekuo&foKku laca/kh rFkk u`&foKku laca/kh 
y{k.k] nsoh@nsork] vuq"Bku] jhfr&fjokt] fookg ds rjhds] e`R;q laLdkj] 'ko dks 
nQukus ds rjhds bR;kfn ls esy blfy, ugha [kkrs D;ksafd vk/kqfudrk] izoztu rFkk 
vU; leqnk;ksa ds lkFk laidZ ds dkj.k leqnk;ksa esa u, y{k.k fodflr djus vkSj viukus 
dh izo`fRr gksrh gSa tks fof'k"V tkfr vFkok tutkfr dh ikjaifjd fo'ks"krkvksa ls 
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vko';d :i ls esy ugha [kkrs & vr] nh xbZ vuqlwfpr tkfr vFkok tutkfr ds lkFk 
vkosnd ds laca/k LFkkfir djus ds fy, ltkrh;rk ijh{k.k dks fyVel ijh{k.k@lR;rk 
dk ijh{k.k ugha ekuk tk ldrk gSA ¼ttiky flag fo- yM~Mwjke dksjh½ (DB)…1715

Constitution – Article 226 – Scrutiny Committee – Caste Certificate – 
Documentary Evidence – Held – Appellant is a first generation ever to attend 
the school – Availability of documentary evidence of caste certificate 
becomes a difficulty, but that by itself does not warrant rejection of his claim 
– Oral evidence of independent persons of his father's age, collected from 
Punjab shows and confirms that his grandfather was of NAT caste – Scrutiny 
Committee was fully justified in declaring that appellant belong to NAT 
caste. [Jajpal Singh Vs. Ladduram Kori] (DB)…1715

lafo/kku & vuqPNsn 226 & laoh{kk lfefr & tkfr izek.k i= & nLrkosth 
lk{; & vfHkfu/kkZfjr & vihykFkhZ fo|ky; tkus okyh vc rd dh izFke ih<+h gS & 
tkfr izek.ki= ds nLrkosth lk{; dh miyC/krk ,d dfBukbZ cu tkrh gS] ijarq og 
vius vki esa mlds nkos dks vLohdkj djus ds fy, vko';d ugha gS & mlds firk dh 
mez ds Lora= O;fDr;ksa dk iatkc ls ,df=r ekSf[kd lk{; ;g n'kkZrk gS rFkk iq"V djrk gS 
fd mlds nknk uV tkfr ds Fks & ;g ?kksf"kr djus esa fd vihykFkhZ uV tkfr dk gS 
laoh{kk lfefr iw.kZr% U;k;ksfpr FkhA ¼ttiky flag fo- yM~Mwjke dksjh½ (DB)…1715

Constitution – Article 226 – Scrutiny Committee – Caste Certificate – 
Judicial Review – Held – Findings recorded by Committee are impeccable in 
nature as based on consideration of entire oral/documentary evidence and it 
concluded that the caste certificate was valid – Committee when considers all 
material facts and records a finding, though another view, as a Court of 
appeal may be possible, it is not a ground to reverse the finding – Writ Court 
has exercised appellate jurisdiction recording independent findings of fact 
and substituting a well considered Scrutiny Report, which is not permissible 
in exercise of jurisdiction under Article 226 of Constitution – Impugned 
judgment set aside – Appeal allowed. [Jajpal Singh Vs. Ladduram Kori] 

(DB)…1715

lafo/kku & vuqPNsn 226 & laoh{kk lfefr & tkfr izek.ki= & U;kf;d 
iqufoZyksdu & vfHkfu/kkZfjr & lfefr }kjk vfHkfyf[kr fu"d"kZ =qfVghu izd`fr ds gSa 
rFkk leLr ekSf[kd@nLrkosth lk{; ds fopkj ij vk/kkfjr gSa vkSj ;g fu"d"kZ fudkyk 
x;k fd tkfr izek.ki= fof/kekU; Fkk & tc lfefr leLr rkfRod rF;ksa ij fopkj dj 
fu"d"kZ vfHkfyf[kr djrh gS] ;|fi vihyh U;k;ky; ds :i esa] ,d vU; n`f"Vdks.k 
laHko gks ldrk gS] ;g fu"d"kZ dks myVus dk vk/kkj ugha gS & fjV U;k;ky; us rF; ds 
Lora= fu"d"kZ vfHkfyf[kr dj vihyh vf/kdkfjrk dk iz;ksx fd;k gS vkSj ,d 
lqfopkfjr laoh{kk izfrosnu dks izfrLFkkfir fd;k gS] tks fd lafo/kku ds vuqPNsn 226 
ds varxZr vf/kdkfjrk ds iz;ksx esa vuqKs; ugha gSa & vk{ksfir fu.kZ; vikLr & vihy 
eatwjA ¼ttiky flag fo- yM~Mwjke dksjh½ (DB)…1715
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Constitution – Article 226 – Scrutiny Committee – Powers, Duties & 
Functions – Held – Approach of Scrutiny Committee should be inquisitorial 
and not adversarial – It should not deal with the matter as if it is a Court 
trying a criminal case where prosecution is required to prove its case beyond 
reasonable doubt – It's duty is to ascertain the truth and in doing so it can 
record evidence and procure relevant, documents – It has to deal with the 
material including reports of Police, Revenue and Vigilance Authorities 
objectively and dispassionately. [Jajpal Singh Vs. Ladduram Kori] 

(DB)…1715

lafo/kku & vuqPNsn 226 & laoh{kk lfefr & 'kfDr;ka] drZO; rFkk dk;Z & 
vfHkfu/kkZfjr & laoh{kk lfefr dk n`f"Vdks.k ftKklq gksuk pkfg, u fd fojks/kkRed@ 
izfrdwy & mls ekeys ls bl izdkj ugha fuiVuk pkfg, tSls fd og ,d U;k;ky; gS tks 
,d vkijkf/kd izdj.k dk fopkj.k dj jgk gS tgka vfHk;kstu ls ;g visf{kr gS fd og 
viuk izdj.k ;qfDr;qDr lansg ls ijs lkfcr djs & bldk drZO; gS fd og lR; dk irk 
yxk,@lqfuf'pr djs rFkk ,slk djrs le; og lk{; vfHkfyf[kr dj ldrh gS rFkk 
lqlaxr nLrkost mikIr dj ldrh gS & mls iqfyl] jktLo rFkk lrdZrk izkf/kdj.kksa ds 
izfrosnuksa lfgr lkexzh ds lkFk oLrqfu"B :i ls rFkk fu"i{krkiw.kZ :i ls fuiVuk 
gksxkA ¼ttiky flag fo- yM~Mwjke dksjh½ (DB)…1715

Constitution – Article 226 – See – Civil Services (Pension) Rules, M.P., 
1976, Rule 8(2) [Dashrath Kumar Vs. Principal Secretary to Governor] 

…1760

lafo/kku & vuqPNsn 226 & ns[ksa & flfoy lsok ¼isa'ku½ fu;e] e-Á-] 1976] 
fu;e 8¼2½ ¼n'kjFk dqekj fo- fizalhiy lsØsVjh Vw xouZj½ …1760

Constitution (Scheduled Castes) Order, 1950, Para 3 – Term “Sikh” – 
Held – “Sikh” is a religion and not caste, as is evident from para 3 of the 1950 
Order – Therefore, merely for the reason that in Revenue documents, “Sikh” 
is written in column of caste, it would not lead to conclusion that appellant 
did not belong to NAT caste. [Jajpal Singh Vs. Ladduram Kori] (DB)…1715

lafo/kku ¼vuqlwfpr tkfr½ vkns'k] 1950] dafMdk 3 & 'kCn **fl[k** & 
vfHkfu/kkZfjr & **fl[k** ,d /keZ gS rFkk u fd tkfr] tSlk fd vkns'k 1950 dh dafMdk 
3 ls Li"V gS & vr% ek= bl dkj.k fd jktLo nLrkostksa esa] tkfr ds LrEHk esa **fl[k** 
fy[kk gS] ;g bl fu"d"kZ dh vksj ugha ys tk,xk fd vihykFkhZ uV tkfr dk ugha FkkA 
¼ttiky flag fo- yM~Mwjke dksjh½ (DB)…1715

Constitution (Scheduled Castes) Order, 1950, Para 3 and M.P. 
Government Circular, 2005, Clause 3 – Inter-State Migration – Held – 
Forefathers of appellant migrated from Punjab to erstwhile State of M.P. 
somewhere in 1920-21 i.e. much prior to coming into force of 1950 Order – 
Thus, as on 10.08.1950, forefathers of appellant were very much residing in 

16



INDEX

State of M.P. – Clause 3 of 2005 Circular provides that those persons who 
have settled in M.P. after migration from other States shall be clubbed in 
category of inter-State migration only if they migrated after SC/ST 
Presidential Order, 1950 – Appellant cannot be treated as migrant in terms of 
the said clause. [Jajpal Singh Vs. Ladduram Kori] (DB)…1715

lafo/kku ¼vuqlwfpr tkfr½ vkns'k] 1950] dafMdk 3 ,oa e-iz- 'kkldh; izi=] 
2005] [kaM 3 & varj&jkT;h; izoztu & vfHkfu/kkZfjr & vihykFkhZ ds iwoZt yxHkx 
1920&21 esa vFkkZr~ vkns'k 1950 ds ykxw gksus ls cgqr le; igys iatkc ls rRdkyhu 
e/;izns'k jkT; esa izozftr gq, Fks & bl izdkj] fnukad 10-08-1950 dks vihykFkhZ ds 
iwoZt e/;izns'k jkT; esa gh jg jgs Fks & ifji= 2005 dk [kaM 3 ;g micaf/kr djrk gS 
fd os O;fDr] tks vU; jkT; ls izozftr gksdj e/;izns'k esa cl x;s Fks] dks dsoy rc 
varj&jkT;h; izoztu dh Js.kh esa tksM+k tk,xk ;fn os jk"Vªifr ds vuqlwfpr 
tkfr@tutkfr vkns'k] 1950 ds ckn izozftr gq, gks & vihykFkhZ dks mDr [kaM dh 
'krksZa esa izoklh ugha ekuk tk ldrkA ¼ttiky flag fo- yM~Mwjke dksjh½ (DB)…1715

Contempt of Courts Act (70 of 1971), Section 19 – Appeal – 
Maintainability – Held – It is not only the final order imposing punishment 
for contempt which is appealable but even if at an early stage, an order is 
passed which decides the contentions raised by alleged contemnor asking the 
High Court to drop proceedings, such order may be appealable – Any order 
which is not an interlocutory order but by which High Court proceeds to 
exercise its jurisdiction for contempt, which affects the substantive right of 
the contemnor, would be appealable – Appeal is maintainable. [Dinesh 
Shahra Vs. IDBI Bank Ltd.] (DB)…1781

U;k;ky; voeku vf/kfu;e ¼1971 dk 70½] /kkjk 19 & vihy & iks"k.kh;rk & 
vfHkfu/kkZfjr & ;g u dsoy voekuuk ds fy, n.M vf/kjksfir djus okyk vafre vkns'k 
gS tks vihy ;ksX; gS cfYd ;fn izkjafHkd izØe ij Hkh ,d vkns'k ikfjr fd;k tkrk gS] 
tks vfHkdfFkr voekuukdrkZ }kjk mBk;s x, rdksZa dks fofuf'pr djrs gq, mPp 
U;k;ky; ls dk;Zokfg;ksa dks lekIr djus gsrq dgrk gS] rks ,slk vkns'k Hkh vihy ;ksX; 
gks ldrk gS & dksbZ Hkh vkns'k tks varorhZ vkns'k ugha gS ijarq ftlds }kjk mPp 
U;k;ky; voekuuk dh vf/kdkfjrk dk iz;ksx djrk gS rFkk tks voekuukdrkZ ds 
ekSfyd vf/kdkj dks izHkkfor djrk gS] vihy ds ;ksX; gksxk & vihy iks"k.kh; gSA 
¼fnus'k 'kkgjk fo- vkbZ-Mh-ch-vkbZ- cSad fy-½ (DB)…1781

Contempt of Courts Act (70 of 1971), Section 19(1) – Words “Decision” 
& “Order” – Interpretation – Held – Section 19(1) clearly shows that 
legislature in its wisdom conferred the right to appeal not only against a 
decision but also against an order – When two words are used in a statute, 
they both have to be given separate meaning – They may be read in ejusdem 
generis but normally they cannot be treated to have same meaning. [Dinesh 
Shahra Vs. IDBI Bank Ltd.] (DB)…1781
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U;k;ky; voeku vf/kfu;e ¼1971 dk 70½] /kkjk 19¼1½ & 'kCn **fu.kZ;** o 
**vkns'k** & fuoZpu & vfHkfu/kkZfjr & /kkjk 19¼1½ Li"Vr;k n'kkZrh gS fd fo/kkf;dk us 
vius foosd ls vihy dk vf/kdkj u dsoy ,d fu.kZ; ds fo:) vfirq ,d vkns'k ds 
fo:) Hkh iznRr fd;k gS & tc nks 'kCn ,d dkuwu esa iz;ksx fd;s tkrs gSa] mu nksuksa dks 
fHkUu vFkZ fn;s tkus gksaxs & mUgsa ,d gh izdkj ls i<+k tk ldrk gS ijarq lkekU;r% 
mudk ,d gh vFkZ ugha ekuk tkuk pkfg,A ¼fnus'k 'kkgjk fo- vkbZ-Mh-ch-vkbZ- cSad fy-½ 

(DB)…1781

Criminal Practice – Circumstantial Evidence – The tests to be satisfied 
by such evidence – Discussed and enumerated. [Soneram Vs. State of M.P.] 

(DB)…*110

nkf.Md i)fr & ifjfLFkfrtU; lk{; & ,sls lk{; }kjk larq"V gksus okys 
ijh{k.k@tkap & foosfpr ,oa izxf.krA ¼lksusjke fo- e-iz- jkT;½  (DB)…*110

Criminal Practice – Cross-Examination – Duty of Court – Held – Even 
in criminal prosecution when a witness is cross-examined and contradicted 
by the party calling him, his evidence cannot, as a matter of law, be treated as 
washed off the record altogether – It is for the Judge to consider the facts in 
each case whether as a result of such cross examination and contradiction the 
witness stands thoroughly discredited or can still be believed in regard to a 
part of his testimony. [Dinesh Yadav Vs. State of M.P.] (DB)…1841

nkf.Md i)fr & izfrijh{k.k & U;k;ky; dk drZO; & vfHkfu/kkZfjr & ;gka 
rd fd nkf.Md vfHk;kstu esa Hkh tc fdlh lk{kh dk mls cqykus okys i{k }kjk 
izfrijh{k.k ,oa [kaMu fd;k tkrk gS] rks mlds lk{; dks] fof/k ds ekeys ds :i esa] 
vfHkys[k ls iw.kZ :i ls feVk;k gqvk ugha ekuk tk ldrk & ;g U;k;k/kh'k dk dk;Z gS 
fd og izR;sd izdj.k eas rF;ksa ij fopkj djs fd D;k ,sls izfrijh{k.k ,oa [kaMu ds 
ifj.kkeLo:i lk{kh iw.kZ :i esa vfo'oluh; gks x;k gS ;k mlds ifjlk{; ds fdlh 
Hkkx ij vHkh Hkh fo'okl fd;k tk ldrk gSA ¼fnus'k ;kno fo- e-iz- jkT;½ 

(DB)…1841

Criminal Practice – DNA Report – Evidence of Expert Witness – Held – 
Credibility of expert evidence in case of DNA report depends upon data, 
material or the basis on which conclusions were drawn in DNA report – 
Prosecution would have to prove through its witness the truthfulness of DNA 
report – Mere production of DNA report in Court or mere marking of the 
document is no proof of its authenticity – Defence has every right to cross-
examine the expert with regard to DNA report and other documents. [In 
Reference Vs. Anokhilal] (DB)…1891

nkf.Md i)fr & Mh-,u-,- izfrosnu & fo'ks"kK lk{kh dk lk{; & vfHkfu/kkZfjr 
& Mh-,u-,- izfrosnu ds izdj.k esa fo'ks"kK ds lk{; dh fo'oluh;rk MsVk] lkexzh 
vFkok ml vk/kkj ij fuHkZj djrh gS ftl vk/kkj ij Mh-,u-,- izfrosnu esa fu"d"kZ 
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fudkys x;s Fks & vfHk;kstu dks vius lk{kh ds ek/;e ls Mh-,u-,- izfrosnu dh lR;rk 
lkfcr djuh gksxh & U;k;ky; esa ek= Mh-,u-,- izfrosnu dks izLrqr djuk ;k nLrkostksa 
dks ek= fpUgkafdr djuk mldh izekf.kdrk dk lcwr ugha gS & cpko i{k ds ikl Mh-
,u-,- izfrosnu ,oa vU; nLrkostksa ds laca/k esa fo'ks"kK dk izfrijh{k.k djus dk izR;sd 
vf/kdkj gSA ¼bu jsÝsUl fo- vuks[khyky½ (DB)…1891

Criminal Practice – Motive – Held – Motive is the emotion which is 
supposed to have led to the act – Motive is not capable of tangible proof, it can 
only be ascertained by inferences drawn from facts – Motive is a thing which 
is primary known to accused only, it is very difficult for prosecution to put 
forth what actually prompted or excited the accused to commit offence – It is 
sufficient for prosecution to establish existence of some motive, then 
sufficiency or adequacy of such motive which impelled the accused to commit 
crime, may be inferred from the attending circumstances. [Soneram Vs. 
State of M.P.] (DB)…*110

nkf.Md i)fr & gsrq & vfHkfu/kkZfjr & gsrq og Hkkouk gS ftlds ckjs esa ekuk 
tkrk gS fd ;g dk;Z djus ds fy, izsfjr djrk gS & gsrq ewrZ lcwr nsus ds ;ksX; ugha gS] 
bls dsoy rF;ksa ls fudkys x, fu"d"kksZa ls gh lqfuf'pr fd;k tk ldrk gS & gsrq ,d 
,slh oLrq gS tks izkFkfed :i ls dsoy vfHk;qDr dks gh irk gksrh gS] vfHk;kstu ds fy, 
;g izLrqr djuk cgqr dfBu gS fd vfHk;qDr dks vijk/k dkfjr djus ds fy, okLro esa 
fdl ckr us izsfjr ;k mRlkfgr fd;k & vfHk;kstu ds fy, fdlh gsrq ds vfLrRo dks 
LFkkfir djuk Ik;kZIr gS] ckn esa ,sls gsrq dh izpqjrk vFkok Ik;kZIrrk ftlus vfHk;qDr dks 
vijk/k dkfjr djus ds fy, foo'k fd;k] dks mifLFkr ifjfLFkfr;ksa ls fu"df"kZr fd;k 
tk ldrk gSA ¼lksusjke fo- e-iz- jkT;½ (DB)…*110

Criminal Practice – Ocular & Medical Evidence – Corroboration – Held 
– Ocular evidence alone can be reason to record conviction but the said 
evidence must be of a “sterling quality” – If there exists a serious 
contradiction between medical and oral evidence and the medical evidence 
makes the oral testimony as improbable, ocular evidence can very well be 
disbelieved. [Dinesh Yadav Vs. State of M.P.] (DB)…1841

nkf.Md i)fr & pk{kq"k o fpfdRlh; lk{; & laiqf"V & vfHkfu/kkZfjr & pk{kq"k 
lk{; nks"kflf) vfHkfyf[kr djus dk ,dek= dkj.k gks ldrk gS ijarq dfFkr lk{; 
**LVfyZax DokfyVh** dk gksuk pkfg, & ;fn fpfdRlh; ,oa ekSf[kd lk{; ds e/; xaHkhj 
fojks/kkHkkl fo|eku gS rFkk fpfdRlh; lk{; ekSf[kd ifjlk{; dks vuf/klaHkkO; cukrk 
gks] pk{kq"k lk{; ij HkyhHkkafr vfo'okl fd;k tk ldrk gSA ¼fnus'k ;kno fo- e-iz- 
jkT;½ (DB)…1841

Criminal Practice – Report of Hand Writing Expert – Held – Opinion of 
handwriting expert is a weak type of evidence and it will be unsafe to base 
conviction solely on such evidence. [P.K. Rakwal (P.S. Rakwal) Vs. Union of 
India] …*107
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nkf.Md i)fr & gLrfyfi fo'ks"kK dk izfrosnu & vfHkfu/kkZfjr & gLrfyfi 
fo'ks"kK dk er ,d detksj izdkj dk lk{; gS rFkk ,dek= ,sls lk{; ij nks"kflf) 
vk/kkfjr djuk lqjf{kr ugha gksxkA ¼ih-ds- jdoky ¼ih-,l- jdoky½ fo- ;wfu;u vkWQ 
bafM;k½ …*107

Criminal Practice – Shav (dead body) Supurdgi Panchnama – Contents 
– Held – In shav (dead body) supurdgi panchnama, reason/cause of death etc. 
are not required to be mentioned and only facts with respect to supurdgi of 
dead body are mentioned. [Kushal Bhargav Vs. State of M.P.] (DB)…*102

nkf.Md i)fr & 'ko lqiqnZxh iapukek & varoZLrq & vfHkfu/kkZfjr & 'ko 
lqiqnZxh iapukek esa] e`R;q dh otg@dkj.k bR;kfn dk mYys[k djuk visf{kr ugha gS ,oa 
dsoy 'ko dh lqiqnZxh ds laca/k esa rF;ksa dk mYys[k gSA ¼dq'ky HkkxZo fo- e-iz- jkT;½ 

(DB)…*102

Criminal Procedure Code, 1973 (2 of 1974), Section 53-A & 164-A and 
Evidence Act (1 of 1872), Section 114(g) – DNA Test – Held – Section 53-A and 
164-A Cr.P.C. makes it obligatory for prosecution to undertake the exercise 
of DNA examination – However it cannot be said that non-conduction of 
DNA examination will vitiate the prosecution case in all circumstances – It 
cannot be held that combined reading of Section 114(g) of Evidence Act and 
Section 53-A Cr.P.C. should lead the Court to draw adverse inference against 
the prosecution. [Dinesh Yadav Vs. State of M.P.] (DB)…1841

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 53&A o 164&A ,oa lk{; 
vf/kfu;e ¼1872 dk 1½] /kkjk 114¼g½ & Mh,u, tkap & vfHkfu/kkZfjr & na-iz-la- dh /kkjk 
53&A ,oa 164&A vfHk;kstu ds fy, Mh,u, ijh{k.k djkuk ck/;dj cukrh gS & 
gkykafd ;g ugha dgk tk ldrk fd Mh-,u-,- ijh{k.k dk lapkyu u fd;k tkuk lHkh 
ifjfLFkfr;ksa esa vfHk;kstu izdj.k dks nwf"kr djsxk & ;g vfHkfu/kkZfjr ugha fd;k tk 
ldrk fd lk{; vf/kfu;e dh /kkjk 114¼g½ ,oa na-iz-la- dh /kkjk 53&A dks la;qDr :i 
ls i<+us ij U;k;ky; dks vfHk;kstu ds fo:) izfrdwy fu"d"kZ fudkyuk pkfg,A 
¼fnus'k ;kno fo- e-iz- jkT;½ (DB)…1841

Criminal Procedure Code, 1973 (2 of 1974), Sections 91, 202 & 482 and 
Negotiable Instruments Act (26 of 1881), Section 20 – Powers of Court – Held – 
Court is empowered to call any documents u/S 91 Cr.P.C. which are 
necessary for fair proceeding of the case – Court can issue summons to 
persons in whose possession the desirable documents are kept – Powers given 
to Court u/S 91 Cr.P.C. is discretionary in nature and same can be exercised 
judiciously and in proper manner – Trial Court has considered only Section 
20 of 1881 Act and rejected the application – Impugned order set aside – 
Application allowed. [Sanjay Kumar Vs. Vasudev] …1948
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n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk,¡ 91] 202 o 482 ,oa ijØkE; 
fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 20 & U;k;ky; dh 'kfDr;ka & vfHkfu/kkZfjr & 
U;k;ky; na-iz-la- dh /kkjk 91 ds varxZr fdlh Hkh nLrkost dks tks fd izdj.k dh 
fu"i{k dk;Zokgh ds fy, vko';d gS] dks eaxkus gsrq l'kDr gS & U;k;ky; mu O;fDr;ksa 
dks leu tkjh dj ldrk gS ftuds dCts esa okaNuh; nLrkost j[ks x;s gSa & na-iz-la- dh 
/kkjk 91 ds varxZr U;k;ky; dks iznRr dh xbZ 'kfDr;ka oSosfdd Lo:i dh gSa rFkk bUgsa 
U;k;lEer :i ls rFkk mfpr <ax ls iz;ksx fd;k tk ldrk gS & fopkj.k U;k;ky; us 
dsoy vf/kfu;e 1881 dh /kkjk 20 dks fopkj esa fy;k ,oa vkosnu vLohdkj fd;k & 
vk{ksfir vkns'k vikLr & vkosnu eatwjA ¼lat; dqekj fo- oklqnso½ …1948

Criminal Procedure Code, 1973 (2 of 1974), Section 125 – Maintenance 
– Quantum – Held – Applicant getting salary of Rs. 24,000/- p.m. – Trial 
Court awarded Rs. 12,000/- p.m. as maintenance to wife – To determine 
quantum, judge has to figure out what is required by wife for maintaining the 
standard of living which is neither luxurious nor penurious but it should be 
in accordance with the status of the family – Amount reduced to Rs. 9000/- 
p.m. from date of application – Additional amount paid shall be adjusted – 
Revision partly allowed. [Shaleen Vs. Smt. Nikhil Sharma] …1887

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 & Hkj.k iks"k.k & ek=k & 
vfHkfu/kkZfjr & vkosnd 24]000@& :- izfrekg dk osru izkIr dj jgk gS & fopkj.k 
U;k;ky; us 12000@& :- izfrekg iRuh dks Hkj.kiks"k.k ds :i esa vf/kfu.khZr fd;s & 
ek=k dk vo/kkj.k djus ds fy,] U;k;k/kh'k dks ;g irk yxkuk gksxk fd iRuh }kjk] ,sls 
thouLrj dks cuk;s j[kus ds fy, tks u rks oSHkoiw.kZ gks u gh vHkkoxzLr gks cfYd 
ifjokj dh gSfl;r ds vuq:i gks] D;k visf{kr gS & vkosnu dh frfFk ls jkf'k ?kVkdj 
9000@& :- izfrekg dh xbZ & Hkqxrku dh xbZ vfrfjDr jkf'k lek;ksftr dh tk,xh 
& iqujh{k.k va'kr% eatwjA ¼'kkyhu fo- Jherh fuf[ky 'kekZ½ …1887

Criminal Procedure Code, 1973 (2 of 1974), Section 202(1) – Held – It is 
clear from Section 202(1) Cr.P.C., subject to the exception mentioned u/S 
202(1)(a) and (b), if Magistrate postpone the issue of process against the 
accused, he may himself inquire into the case or and direct an investigation to 
be made by a police officer or by such other person as he thinks fit, for the 
purpose of deciding whether or not there is sufficient ground for proceeding. 
[Sanjay Kumar Vs. Vasudev] …1948

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 202¼1½ & vfHkfu/kkZfjr & na-iz-la- 
dh /kkjk 202¼1½ ls ;g Li"V gS fd /kkjk 202¼1½¼a½ rFkk ¼b½ ds varxZr mfYyf[kr 
viokn ds v/khu] ;fn eftLVªsV vfHk;qDr ds fo:) vknsf'kdk dk tkjh fd;k tkuk 
LFkfxr djrk gS] rks ;g fofuf'pr djus ds iz;kstu ls fd D;k dk;Zokgh gsrq Ik;kZIr 
vk/kkj gS vFkok ugha og Lo;a izdj.k dh tkap dj ldrk gS vFkok fdlh iqfyl 
vf/kdkjh ;k ,sls vU; O;fDr ftls og mfpr le>rk gks vUos"k.k djus dk funs'k ns 
ldrk gSA ¼lat; dqekj fo- oklqnso½ …1948
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Criminal Procedure Code, 1973 (2 of 1974), Section 227 & 228 – 
Considerations – Held – At the stage of framing of charge the defence of 
accused cannot be considered – Court has to prima facie examine whether there 
is sufficient ground for proceeding against the accused – Apex Court 
concluded that at stage of framing of charges, probative value of material on 
record cannot be gone into and the material brought on record by prosecution 
has to be accepted as true at that stage. [Manali Vs. State of M.P.] …*104

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 227 o 228 & fopkj fd;k tkuk 
& vfHkfu/kkZfjr & vkjksi fojpuk ds izØe ij vfHk;qDr ds cpko dks fopkj esa ugha fy;k 
tk ldrk & U;k;ky; dks izFke n`"V~;k ;g ijh{k.k djuk gksxk fd D;k vfHk;qDr ds 
fo:) dk;Zokgh ds fy, Ik;kZIr vk/kkj gS & loksZPp U;k;ky; us fu"df"kZr fd;k fd 
vkjksiksa dh fojpuk ds izØe ij vfHkys[k dh lkexzh ds izek.kd ewY; dks fopkj esa ugha 
fy;k tk ldrk rFkk vfHk;kstu }kjk vfHkys[k ij ykbZ xbZ lkexzh dks ml izØe ij 
lR; ds :i esa Lohdkj djuk gksxkA ¼eukyh fo- e-iz- jkT;½ …*104

Criminal Procedure Code, 1973 (2 of 1974), Section 227 & 228 and 
Penal Code (45 of 1860), Section 409 & 420 – Ingredients of Offence – Held – 
Keeping advance money of Rs. 10 lacs for a long time without any intention to 
execute the sale deed creates the dishonest intention to deceive the 
complainant which is a vital ingredient of cheating – Applicant is working as 
attorney or agent of her father hence charge u/S 409 is also warranting no 
interference – Revision dismissed. [Manali Vs. State of M.P.] …*104

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 227 o 228 ,oa n.M lafgrk ¼1860 
dk 45½] /kkjk 409 o 420 & vijk/k ds ?kVd & vfHkfu/kkZfjr & foØ; foys[k fu"ikfnr 
djus ds fdlh vk'k; ds fcuk yacs le; rd 10 yk[k :- dh vfxze /kujkf'k j[kuk 
ifjoknh ls izoapuk djus dk csbZeku vk'k; l`ftr djrk gS tks fd Ny dk egRoiw.kZ 
?kVd gS & vkosnd vius firk ds vVuhZ vFkok vfHkdrkZ ds :i esa dk;Z dj jgh gS 
blfy, /kkjk 409 ds varxZr vkjksi esa Hkh gLr{ksi dh dksbZ vko';drk ugha gS & 
iqujh{k.k [kkfjtA ¼eukyh fo- e-iz- jkT;½ …*104

Criminal Procedure Code, 1973 (2 of 1974), Section 313 – Opportunity 
to Accused – Held – All the incriminating circumstances appearing against 
accused in the evidence produced by prosecution shall be put to him in his 
statement u/S 313 CrPC so that he may have an opportunity to explain such 
circumstances. [In Reference Vs. Anokhilal] (DB)…1891

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 313 & vfHk;qDr dks volj & 
vfHkfu/kkZfjr & vfHk;kstu }kjk lk{; esa izLrqr vijk/k esa Qalkus okyh lHkh 
ifjfLFkfr;ksa dks tks vfHk;qDr ds fo:) izrhr gksrh gS na-iz-la- dh /kkjk 313 ds varxZr 
mlds dFku esa mlds le{k j[kk tk,xk rkfd mls mDr ifjfLFkfr;ksa dks Li"V djus dk 
volj izkIr gks ldsA ¼bu jsÝsUl fo- vuks[khyky½ (DB)…1891
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Criminal Procedure Code, 1973 (2 of 1974), Section 313 – Questions – 
Incriminating Material – Held – The question so put to accused must be 
specific and pregnant with necessary clarity and elaboration – The root cause 
and basic purpose for putting incriminating material to the accused is to 
provide him an adequate, sufficient and reasonable opportunity to give 
explanation – No cryptic question or a question framed for namesake can 
substitute the requirement of principle of natural justice. [Dinesh Yadav Vs. 
State of M.P.] (DB)…1841

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 313 & iz'u & vijk/k esa Qalkus 
okyh lkexzh & vfHkfu/kkZfjr & vfHk;qDr ls iwNs tkus okys iz'u vko';d Li"Vrk ,oa 
foLrkj.k ds lkFk fofufnZ"V rFkk vFkZiw.kZ gksus pkfg, & vijk/k esa Qalkus okyh lkexzh 
dks vfHk;qDr ds le{k j[kus dk ewy dkj.k ,oa ewy iz;kstu mls Li"Vhdj.k nsus gsrq 
;Fkksfpr] Ik;kZIr ,oa ;qfDr;qDr volj iznku djuk gS & dksbZ Hkh xw<+ iz'u vFkok uke 
ek= ds fy, fojfpr fd;k x;k iz'u uSlfxZd U;k; ds fl)kar dh vko';drk dks 
izfrLFkkfir ugha dj ldrkA ¼fnus'k ;kno fo- e-iz- jkT;½ (DB)…1841

Criminal Procedure Code, 1973 (2 of 1974), Section 438 – See – 
Freedom of Religion Act, M.P., 2021, Section 3 & 4 [Jerald Alameda Vs. State 
of M.P.] …1943

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 438 & ns[ksa & /kkfeZd Lora=rk 
vf/kfu;e] e-iz-] 2021] /kkjk 3 o 4 ¼tsjkYM vykesMk fo- e-iz- jkT;½ …1943

Criminal Procedure Code, 1973 (2 of 1974), Section 451 & 457 and 
Excise Act, M.P. (2 of 1915), Section 47(D) – Bar – Applicability – Held – On the 
date of application for interim custody of vehicle, there was no intimation 
received by the Court from the Collector regarding initiation of proceedings 
for confiscation and therefore the bar u/S 47-D of 1915 Act would not attract 
– Application filed by applicant u/S 451 is allowed with conditions. 
[Karansingh Vs. State of M.P.] …1906

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 451 o 457 ,oa vkcdkjh 
vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk 47¼D½ & otZu & iz;ksT;rk & vfHkfu/kkZfjr & okgu 
dh varfje vfHkj{kk ds fy, vkosnu dh frfFk ij] vf/kgj.k dh dk;Zokfg;ka vkjaHk djus 
ds laca/k esa dysDVj ls U;k;ky; dks dksbZ lwpuk izkIr ugha gqbZ Fkh ,oa blfy, 
vf/kfu;e 1915 dh /kkjk 47&D ds varxZr otZu vkdf"kZr ugha gksxk & /kkjk 451 ds 
varxZr vkosnd }kjk izLrqr vkosnu l'krZ eatwjA ¼dj.kflag fo- e-iz- jkT;½ …1906

Criminal Procedure Code, 1973 (2 of 1974), Section 468 & 482 – See – 
Penal Code, 1860, Section 498-A [Bhupendra Singh Notey (Sh.) Vs. State of 
M.P.] …*100

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 468 o 482 & ns[ksa & n.M lafgrk] 
1860] /kkjk 498&A ¼HkwisUnz flag uksVs ¼Jh½ fo- e-iz- jkT;½ …*100
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Criminal Procedure Code, 1973 (2 of 1974), Section 482 – Second FIR 
on Same Facts – Quashment – Held – Quashment of FIR No. 89/2021 
registered at P.S. EOW Bhopal cannot be allowed as this FIR fails to satisfy 
the test of “sameness” and “consequences” because the complainant, 
accused and nature of allegations in Crime No. 435/2017 registered at P.S. 
Industrial Area, Dewas and FIR No. 89/2021 are not same – Application 
dismissed. [Rajendra Kumar Batham Vs. State of M.P.] (DB)…1953

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 482 & leku rF;ksa ij f}rh; 
izFke lwpuk izfrosnu & vfHk[kaaMu & vfHkfu/kkZfjr & iqfyl Fkkuk vkfFkZd vijk/k 
izdks"B esa ntZ izFke lwpuk izfrosnu Ø- 89@2021 ds vfHk[kaMu dks eatwjh ugha nh tk 
ldrh D;ksafd ;g izFke lwpuk izfrosnu **lekurk** rFkk **ifj.kke** dh dlkSVh ij [kjk 
ugha mrjrk D;ksafd iqfyl Fkkuk vkS|ksfxd {ks= nsokl esa ntZ vijk/k Ø- 435@2017 
rFkk izFke lwpuk izfrosnu Ø- 89@2021 eas ifjoknh] vfHk;qDr rFkk vfHkdFkuksa dh 
izd`fr leku ugha gSa & vkosnu [kkfjtA ¼jktsUnz dqekj ckFke fo- e-iz- jkT;½ 

(DB)…1953

Criminal Procedure Code, 1973 (2 of 1974), Section 482 – See – 
Negotiable Instruments Act, 1881, Section 138 [Afsa Khan (Smt.) Vs. Mohd. 
Tareek] …1940

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 482 & ns[ksa & ijØkE; fy[kr 
vf/kfu;e] 1881] /kkjk 138 ¼vQlk [kku ¼Jherh½ fo- eks- rkjhd½ …1940

Criminal Procedure Code, 1973 (2 of 1974), Section 482 – See – Penal 
Code, 1860, Sections 498-A, 506 & 294 r/w 34 [Bhupendra Singh Notey (Sh.) 
Vs. State of M.P.] …*100

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 482 & ns[ksa & n.M lafgrk] 1860] 
/kkjk,¡ 498&A] 506 o 294 lgifBr 34 ¼HkwisUnz flag uksVs ¼Jh½ fo- e-iz- jkT;½ …*100

Criminal Procedure Code, 1973 (2 of 1974), Section 482 – See – 
Prevention of Corruption Act, 1988, Section 13(1)(d) & 13(2) [Narendra Jain 
Vs. Lokayukta Police Establishment] (DB)…1910

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 482 & ns[ksa & Hkz"Vkpkj fuokj.k 
vf/kfu;e] 1988] /kkjk 13¼1½¼d½ o 13¼2½ ¼ujsUnz tSu fo- yksdk;qDr iqfyl 
bLVSfCy'kesaV½ (DB)…1910

Dakaiti Aur Vyapharan Prabhavit Kshetra Adhiniyam, M.P. (36 of 
1981), Section 13 and Penal Code (45 of 1860), Section 364-A – Test 
Identification Parade – Held – It is true that much evidentiary value cannot 
be attached to the identification of accused in the Court, where identifying 
witness is a total stranger who had just a fleeting glimpse of the person 
identified or who had no particular reason to remember the person concerned, 
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if identification is made for the first time in Court – Position may be different when 
the identifying persons had seen the accused for considerable period or a number 
of time at different point of time and places, and in such cases Test Identification 
Parade is not necessary. [Sughar Singh Vs. State of M.P.] (DB)…*111

MdSrh vkSj O;igj.k izHkkfor {ks= vf/kfu;e] e-iz- ¼1981 dk 36½] /kkjk 13 ,oa 
n.M lafgrk ¼1860 dk 45½] /kkjk 364&A & igpku ijsM & vfHkfu/kkZfjr & ;g lR; gS 
fd ;fn U;k;ky; esa igpku izFke ckj dh tk jgh gS tgka igpkudrkZ lk{kh iw.kZr;k 
vifjfpr gS] ftlus igpkus x;s O;fDr dh dsoy ,d {kf.kd >yd ns[kh Fkh vFkok 
ftlds ikl lacaf/kr O;fDr dks ;kn j[kus dk dksbZ fof'k"V dkj.k ugha Fkk] ogka 
U;k;ky; esa vfHk;qDr dh igpku dks vf/kd lkf{;d ewY; ugha fn;k tk ldrk & 
fLFkfr fHkUu gks ldrh gS tc igpkudrkZ O;fDr;ksa us vfHk;qDr dks vyx&vyx le; 
vkSj LFkkuksa ij Ik;kZIr vof/k rd vFkok dbZ ckj ns[kk gks] rFkk ,sls izdj.kksa esa igpku 
ijsM vko';d ugha gSA ¼lq?kj flag fo- e-iz- jkT;½ (DB)…*111

Dakaiti Aur Vyapharan Prabhavit Kshetra Adhiniyam, M.P. (36 of 
1981), Section 13 and Penal Code (45 of 1860), Section 364-A – Test 
Identification Parade – Held – TIP of appellant “S” has not been conducted, 
therefore only on basis of inconsistent statements and his dock identification, 
conducted after about 3 years, it is not safe to infer his involvement in the 
crime – Allegations against “S” not proved beyond reasonable doubt. 
[Sughar Singh Vs. State of M.P.] (DB)…*111

MdSrh vkSj O;igj.k izHkkfor {ks= vf/kfu;e] e-iz- ¼1981 dk 36½] /kkjk 13 ,oa 
n.M lafgrk ¼1860 dk 45½] /kkjk 364&A & igpku ijsM & vfHkfu/kkZfjr & vihykFkhZ 
**,l** dh igpku ijsM lapkfyr ugha dh xbZ gS] vr% dsoy vlaxr dFkuksa rFkk mlds 
dB?kjs eas igpku tks 3 o"kZ i'pkr~ dh xbZ gS] ds vk/kkj ij] vijk/k esa mldh lafyIrrk 
dk fu"d"kZ fudkyuk lqjf{kr ugha gS & **,l** ds fo:) vfHkdFku] ;qfDr;qDr lansg ls 
ijs lkfcr ughaA ¼lq?kj flag fo- e-iz- jkT;½ (DB)…*111

Dakaiti Aur Vyapharan Prabhavit Kshetra Adhiniyam, M.P. (36 of 
1981), Section 13 and Penal Code (45 of 1860), Section 364-A – Test 
Identification Parade – Held – Want of evidence of earlier identification in a 
TIP does not affect the admissibility of the evidence of identification in 
Court. [Sughar Singh Vs. State of M.P.] (DB)…*111

MdSrh vkSj O;igj.k izHkkfor {ks= vf/kfu;e] e-iz- ¼1981 dk 36½] /kkjk 13 ,oa 
n.M lafgrk ¼1860 dk 45½] /kkjk 364&A & igpku ijsM & vfHkfu/kkZfjr & igpku 
ijsM esa iwoZ dh igpku ds lk{; dk vHkko U;k;ky; esa igpku ds lk{; dh xzkg~;rk dks 
izHkkfor ugha djrk gSA ¼lq?kj flag fo- e-iz- jkT;½ (DB)…*111

Dowry Prohibition Act (28 of 1961), Section 3 & 4 – See – Penal Code, 
1860, Sections 498-A, 506 & 294 r/w 34 [Bhupendra Singh Notey (Sh.) Vs. 
State of M.P.] …*100
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ngst izfr"ks/k vf/kfu;e ¼1961 dk 28½] /kkjk 3 o 4 & ns[ksa & n.M lafgrk] 
1860] /kkjk,¡ 498&A] 506 o 294 lgifBr 34 ¼HkwisUnz flag uksVs ¼Jh½ fo- e-iz- jkT;½ …*100

Evidence Act (1 of 1872), Section 3 & 27 – Expression “Fact” & “Fact 
Discovered” – Held – Section 27 referred to a fact being discovered and 
Section 3 defines “fact” as meaning and including “anything”, state of things 
capable of being perceived by the senses – The expression “fact” includes not 
only physical fact but also the psychological fact or mental condition of which 
any person is conscious – “Fact discovered” embraces the place from which 
the object was produced and the knowledge of the accused as to it. [Soneram 
Vs. State of M.P.] (DB)…*110

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 3 o 27 & vfHkO;fDr **rF;** o **rF; dk 
irk pyuk** & vfHkfu/kkZfjr & /kkjk 27 rF; tks irk pys gSa dks fufnZ"V djrh gS rFkk 
/kkjk 3 **rF;** dks vFkZ ds :i esa ifjHkkf"kr djrh gS ftlesa **dksbZ oLrq] oLrqvksa dh 
voLFkk tks bafnz;ksa }kjk cks/kxE; djus ;ksX; gks** 'kkfey gS & vfHkO;fDr **rF;** esa u 
dsoy HkkSfrd rF; cfYd ekufld voLFkk ;k euksoSKkfud rF; Hkh 'kkfey gSa ftlds 
ckjs esa dksbZ O;fDr lpsr gS & **irk pys**@**[kksts x;s rF;** esa og LFkku tgka ls oLrq 
izLrqr dh xbZ Fkh vkSj bl ckjs esa vkjksih dk Kku Hkh 'kkfey gSA ¼lksusjke fo- e-iz- 
jkT;½ (DB)…*110

Evidence Act (1 of 1872), Section 6 – Doctrine of Res Gestae – Held – 
Under Evidence Act, doctrine of res gestae is applied in wider connotation to 
include all their statements, acts or events need not be coincident or 
contemporaneous with the occurrence of principle events – However, it must 
be made at such time and under such circumstances as will exclude the 
presumption that it is a result of deliberation. [Soneram Vs. State of M.P.] 

(DB)…*110

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 6 & lacaf/kr rF; vkSj dk;Z dk fl)kar & 
vfHkfu/kkZfjr & lk{; vf/kfu;e ds varxZr] lacaf/kr rF; vkSj dk;Z dk fl)kar foLr`r 
vFkZ esa muds lHkh dFkuksa] dk;ksZa vFkok ?kVukvksa dks 'kkfey djus ds fy, ykxw gksrk gS 
& rFkkfi mls ,sls le; rFkk ,slh ifjfLFkfr;ksa ds varxZr fd;k tkuk pkfg, ftlls ;g 
mi/kkj.kk vioftZr gks fd ;g foe'kZ dk ,d ifj.kke gSA ¼lksusjke fo- e-iz- jkT;½ 

(DB)…*110

Evidence Act (1 of 1872), Section 7 – Theory of “Last Seen” – Doctrine 
of Inductive Logic – Held – Once it is proved that accused was last seen with 
the subject and had opportunity to commit offence, it does not follow that he 
is necessarily guilty, but it certainly raises a presumption against accused 
and shifts the onus of proof from prosecution to accused because the events 
and circumstances are within special knowledge of the accused after he was 
last seen with victim. [Soneram Vs. State of M.P.] (DB)…*110
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lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 7 & **vkf[kjh ckj ns[ks tkus** dk fl)kar & 
vkxeukRed rdZ dk fl)kar & vfHkfu/kkZfjr & ,d ckj ;g lkfcr gks tk, fd 
vfHk;qDr ihfM+r ds lkFk vafre ckj ns[kk x;k Fkk rFkk mlds ikl vijk/k dkfjr djus 
dk volj Fkk] bldk vuqlj.k ugha djrk fd og vko';d :i ls nks"kh gS] ijarq og 
fuf'pr gh vfHk;qDr ds fo:) mi/kkj.kk dks tUe nsrk gS rFkk lcwr dk Hkkj vfHk;kstu 
ls vfHk;qDr ij ifjofrZr gksrk gS D;ksafd ?kVuk,a rFkk ifjfLFkfr;ka vfHk;qDr ds fo'ks"k 
Kku esa gS tc og ihfM+r ds lkFk vkf[kjh ckj ns[kk x;k FkkA ¼lksusjke fo- e-iz- jkT;½ 

(DB)…*110

Evidence Act (1 of 1872), Section 32 – Multiple Dying Declaration – 
Effect – There is no such absolute principle that in each and every case, dying 
declaration first in time should be relied upon – Apex Court held that merely 
because there are two/multiple dying declarations, all dying declarations are 
not to be rejected – When there are multiple dying declaration, case must be 
decided on the facts of each case – Court will not be relieved of its duty to 
carefully examine the entirety of the material on record as also the 
circumstances surrounding the making of different dying declaration. 
[Kushal Bhargav Vs. State of M.P.] (DB)…*102

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 32 & vusd e`R;qdkfyd dFku & izHkko & 
,slk dksbZ vkR;afrd fl)kar ugha gS fd izR;sd izdj.k esa le; esa igys e`R;qdkfyd 
dFku ij fo'okl fd;k tkuk pkfg, & loksZPp U;k;ky; us vfHkfu/kkZfjr fd;k gS fd 
ek= pwafd nks@vusd e`R;qdkfyd dFku gSa] lHkh e`R;qdkfyd dFkuksa dks vLohdkj ugha 
fd;k tk,xk & tc vusd e`R;qdkfyd dFku gksa] rks izdj.k dk fofu'p; izR;sd izdj.k 
ds rF;ksa ds vk/kkj ij fd;k tkuk pkfg, & U;k;ky;] vfHkys[k dh lkexzh dh laiw.kZrk] 
lkFk gh fofHkUu e`R;qdkfyd dFku djus ls tqM+h ifjfLFkfr;ksa dk lko/kkuhiwoZd ijh{k.k 
djus ds vius drZO; ls eqDr ugha gksxkA ¼dq'ky HkkxZo fo- e-iz- jkT;½ (DB)…*102

Evidence Act (1 of 1872), Section 114 – Presumption – Held – Section 
114 provides that the Court may presume the existence of any fact which it 
thinks likely to have happened, regard being had to the common course of 
natural events, human conduct and public and private business, in their 
relation to the facts of the particular case – Illustration (e) provides for 
presumption that judicial and official acts have been regularly performed. 
[Soneram Vs. State of M.P.] (DB)…*110

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 114 & mi/kkj.kk & vfHkfu/kkZfjr & /kkjk 
114 ;g micaf/kr djrh gS fd U;k;ky; ,sls fdlh rF; dk vfLrRo mi/kkfjr dj 
ldsxk ftldk ?kfVr gksuk ml fof'k"V ekeys ds rF;ksa ds laca/k esa izkd`frd ?kVukvksa] 
ekuoh; vkpj.k rFkk yksd vkSj izkbosV dkjckj ds lkekU; vuqØe dks /;ku esa j[krs 
gq, og lEHkkO; le>rk gS & n`"Vkar ¼e½ ;g mi/kkj.kk gsrq micaf/kr djrk gS fd 
U;kf;d vkSj inh; dk;Z fu;fer :i ls laikfnr fd;s x;s gSaA ¼lksusjke fo- e-iz- jkT;½ 

(DB)…*110
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Evidence Act (1 of 1872), Section 114 – See – Penal Code, 1860, Sections 
302, 201 & 420 [Soneram Vs. State of M.P.] (DB)…*110

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 114 & ns[ksa & n.M lafgrk] 1860] /kkjk,¡ 
302] 201 o 420 ¼lksusjke fo- e-iz- jkT;½ (DB)…*110

Evidence Act (1 of 1872), Section 114(g) – See – Criminal Procedure 
Code, 1973, Section 53-A & 164-A [Dinesh Yadav Vs. State of M.P.] 

(DB)…1841

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 114¼g½ & ns[ksa & n.M çfØ;k lafgrk] 
1973] /kkjk 53&A o 164&A ¼fnus'k ;kno fo- e-iz- jkT;½ (DB)…1841

Excise Act, M.P. (2 of 1915), Section 47(A)(3)(a) – Jurisdiction of 
Criminal Court – Held – If criminal Court has been given intimation u/S 
47(A)(3)(a) about initiation of confiscation proceedings by the Collector, 
then criminal Court is ceased of the matter and has no jurisdiction to pass 
any order for interim custody of vehicle. [Karansingh Vs. State of M.P.] 

…1906

vkcdkjh vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk 47¼A½¼3½¼a½ & nkf.Md U;k;ky; 
dh vf/kdkfjrk & vfHkfu/kkZfjr & ;fn nkf.Md U;k;ky; dks dysDVj }kjk vf/kgj.k 
dk;Zokfg;ka vkjaHk fd;s tkus ds ckjs esa /kkjk 47¼A½¼3½¼a½ ds varxZr lwpuk iznku dh 
xbZ gS] rks nkf.Md U;k;ky; bl ekeys ls izfojr gks tkrk gS rFkk mls okgu dh varfje 
vfHkj{kk ds fy, dksbZ vkns'k ikfjr djus dh vf/kdkfjrk ugha gSA ¼dj.kflag fo- e-iz- 
jkT;½ …1906

Excise Act, M.P. (2 of 1915), Section 47(D) – See – Criminal Procedure 
Code, 1973, Section 451 & 457 [Karansingh Vs. State of M.P.] …1906

vkcdkjh vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk 47¼D½ & ns[ksa & n.M çfØ;k 
lafgrk] 1973] /kkjk 451 o 457 ¼dj.kflag fo- e-iz- jkT;½ …1906

Food Safety and Standard Act (34 of 2006), Section 46 & 47 – Re-
Testing of Sample – Held – Petitioner preferred application before trial Court 
for re-testing of sample – Despite repeated orders issued by Courts below, 
respondents did not comply the order directing to get the sample tested from 
Central Laboratory and thus they have violated the valuable rights of 
petitioner – Aforesaid valuable right of the petitioner has been deprived and 
defeated – Criminal proceedings quashed – Application allowed. [Vasudev 
Vs. State of M.P.] …1967

[kk| lqj{kk vkSj ekud vf/kfu;e ¼2006 dk 34½] /kkjk 46 o 47 & uewus dk iqu% 
ijh{k.k & vfHkfu/kkZfjr & ;kph us uewus ds iqu% ijh{k.k gsrq fopkj.k U;k;ky; ds le{k 
vkosnu izLrqr fd;k & fupys U;k;ky;ksa }kjk ckjackj tkjh fd;s x;s vkns'kksa ds 
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ckotwn] izR;FkhZx.k us ml vkns'k dk ikyu ugha fd;k] ftleas uewus dk dsUnzh; 
iz;ksx'kkyk ls ijh{k.k djkus dk funs'k fn;k x;k Fkk vkSj bl izdkj mUgksaus ;kph ds 
ewY;oku vf/kdkjksa dk mYya?ku fd;k gS & ;kph dks mijksDr ewY;oku vf/kdkj ls oafpr 
fd;k x;k ,oa mls foQy fd;k x;k & nkf.Md dk;Zokfg;ka vfHk[kafMr & vkosnu 
eatwjA ¼oklqnso fo- e-iz- jkT;½ …1967

Freedom of Religion Act, M.P. (5 of 2021), Section 3 & 4 and Criminal 
Procedure Code, 1973 (2 of 1974), Section 438 – Conversion – Written 
Complaint – Held – Complaint has been lodged by an individual who 
conducted inspection – No written complaint made by person converted or 
their relatives or blood relatives – In absence of such written complaint, 
police does not have any jurisdiction to inquire or investigate into offence 
committed u/S 3 of 2021 Act – Anticipatory bail application allowed. [Jerald 
Alameda Vs. State of M.P.] …1943

/kkfeZd Lora=rk vf/kfu;e] e-iz- ¼2021 dk 5½] /kkjk 3 o 4 ,oa n.M çfØ;k 
lafgrk] 1973 ¼1974 dk 2½] /kkjk 438 & /kekZUrj.k & fyf[kr f'kdk;r & vfHkfu/kkZfjr 
& f'kdk;r ,d ,sls O;fDr }kjk ntZ dh xbZ gS ftlus fujh{k.k fd;k & fdlh 
/kekZUrfjr O;fDr vFkok muds fj'rsnkjksa vFkok jDr lacaf/k;ksa }kjk dksbZ fyf[kr 
f'kdk;r ugha dh xbZ & ,slh fyf[kr f'kdk;r ds vHkko esa iqfyl dks ;g vf/kdkfjrk 
ugha gS fd og vf/kfu;e 2021 dh /kkjk 3 ds varxZr dkfjr vijk/k dh tkap vFkok 
vUos"k.k djs & varfje tekur vkosnu eatwjA ¼tsjkYM vykesMk fo- e-iz- jkT;½ …1943

Guardians and Wards Act (8 of 1890), Section 12 – See – Protection of 
Women from Domestic Violence Act, 2005, Sections 2(d), 21 & 31 [Ashwini 
Pradhan Vs. Union of India] (DB)…1771

laj{kd vkSj ÁfrikY; vf/kfu;e ¼1890 dk 8½] /kkjk 12 & ns[ksa & ?kjsyw fgalk ls 
efgykvksa dk laj{k.k vf/kfu;e] 2005] /kkjk,¡ 2¼d½] 21 o 31 ¼vf'ouh iz/kku fo- ;wfu;u 
vkWQ bafM;k½ (DB)…1771

High Court of Madhya Pradesh Rules, 2008, Rule 4(7), Chapter 1 – 
Amendment – Purpose & Object – Held – The very purpose to amend Chapter 
1 of Rule 4(7) was that “to save lot of time and expenses of advocates, parties 
as well as of the office particularly when it is not required to scrutinize the 
interlocutory applications as a main case and it also saves time of the Court, 
moreover, minor typographical errors, such as date, name, time etc. could be 
corrected by filing interlocutory application in a disposed of case and not to 
review/recall the entire order passed by considering merits of the case. 
[Dinesh Shahra Vs. IDBI Bank Ltd.] (DB)…1781

e/; izns'k mPp U;k;ky; fu;e] 2008] fu;e 4¼7½] v/;k; 1 & la'kks/ku & 
iz;kstu o mn~ns'; & vfHkfu/kkZfjr & fu;e 4¼7½ ds v/;k; 1 ds la'kks/ku dk ewy 
iz;kstu **vf/koDrkvksa] i{kdkjksa] lkFk gh lkFk dk;kZy; dk le; o /ku cpkuk Fkk] 
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fo'ks"kdj rc tc varoZrhZ vkosnu dh eq[; izdj.k ds :i esa lafo{kk fd;s tkus dh 
vko';drk u gks rFkk ;g U;k;ky; dk le; Hkh cpkrk gS] blds vfrfjDr ekewyh 
eqnz.k =qfV;ka tSls fnukad] uke] le; bR;kfn dks fujkd`r izdj.k esa varoZrhZ vkosnu 
izLrqr dj lq/kkjk tk ldrk Fkk rFkk u fd izdj.k ds xq.knks"kksa ij fopkj djrs gq, 
ikfjr laiw.kZ vkns'k dk iqufoZyksdu dj@okil cqykdjA ¼fnus'k 'kkgjk fo- vkbZ-Mh-ch-
vkbZ- cSad fy-½ (DB)…1781

Hindu Succession Act (30 of 1956), Section 6 – Coparcenary Right of 
Female – Held – After amendment in Section 6, even if a sole surviving 
coparcener is having a female child, then he cannot bequeath his property by 
treating himself to be a sole surviving coparcener as his daughter would also 
be a coparcener – If a female is born prior to amendment, still she will have 
coparcenery rights in the property. [Kamla Bai (Smt.) Vs. Narmada Prasad] 

…1815

fgUnw mÙkjkf/kdkj vf/kfu;e ¼1956 dk 30½] /kkjk 6 & efgyk ds lgnkf;dh 
vf/kdkj & vfHkfu/kkZfjr & /kkjk 6 esa la'kks/ku ds i'pkr~] Hkys gh ,dek= mRrjthoh 
lgnkf;d ds ikl ,d iq=h gks] rks og Lo;a dks ,dek= mRrjthoh lgnkf;d ekurs gq, 
viuh laifRr olh;r ugha dj ldrk D;ksafd mldh iq=h Hkh ,d lgnkf;d gksxh & ;fn 
,d efgyk la'kks/ku ds iwoZ tUeh gS] rks Hkh mlds ikl laifRr esa lgnkf;dh vf/kdkj 
gksaxsA ¼deyk ckbZ ¼Jherh½ fo- ueZnk izlkn½  …1815

Hindu Succession Act (30 of 1956), Section 6 & 6(1) proviso – 
Amendment – Sole Coparcener – Held – If the ancestral property is in hands 
of a sole surviving coparcener then the said property turns into separate 
property – On date of execution of Will, Laxman was the sole surviving 
coparcener in respect of the property which was admitted by plaintiff to be 
ancestral – Laxman was competent to execute the Will in favour of plaintiff – 
Suit and Appeal were decided much prior to the amendment in Section 6, 
thus amendment shall not apply in view of the proviso to Section 6(1) of the 
Act – Appeal dismissed. [Kamla Bai (Smt.) Vs. Narmada Prasad] …1815

fgUnw mÙkjkf/kdkj vf/kfu;e ¼1956 dk 30½] /kkjk 6 o 6¼1½ ijarqd & la'kks/ku & 
,dek= lgnkf;d & vfHkfu/kkZfjr & ;fn iSr`d laifRr ,dek= mRrjthoh lgnkf;d 
ds gkFk eas gS rc dfFkr laifRr i`Fkd laifRr esa cny tkrh gS & foy ds fu"iknu dh 
frfFk ij] y{e.k ml laifRr ds laca/k esa ,dek= mRrjthoh lgnkf;d Fkk ftldk oknh 
}kjk iSr`d gksuk Lohdkj fd;k x;k Fkk & y{e.k oknh ds i{k esa foy dk fu"iknu djus 
gsrq l{ke Fkk & okn ,oa vihy dk fofu'p; /kkjk 6 esa la'kks/ku ds dkQh iwoZ gks pqdk 
Fkk] vr% vf/kfu;e dh /kkjk 6¼1½ ds ijarqd dks n`f"Vxr j[krs gq, la'kks/ku ykxw ugha 
gksxk & vihy [kkfjtA ¼deyk ckbZ ¼Jherh½ fo- ueZnk izlkn½ …1815

Industrial Disputes Act (14 of 1947), Section 2(d) & 2(s) – Definition of 
“Workman” – Sales Promotion Officer/Medical Representative – Held – 
Medical Representatives or the Sales Promotion Officer do not fall under the 
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definition of “workman” as difined in Section 2(s) of 1947 Act – Application 
before the Labour Court is not maintainable – Writ appeal dismissed. 
[Petcare, Division of Tetragon Chemie, Pvt. Ltd. Vs. M.P. Medical and Sales 
Representatives Association] (DB)…*108

vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] /kkjk 2¼d½ o 2¼s½ & **deZdkj** dh 
ifjHkk"kk & foØ; lao/kZu vf/kdkjh@fpfdRlk izfrfuf/k & vfHkfu/kkZfjr & fpfdRlk 
izfrfuf/k vFkok foØ; lao/kZu vf/kdkjh vf/kfu;e 1947 dh /kkjk 2¼s½ esa ifjHkkf"kr 
**deZdkj** dh ifjHkk"kk ds varxZr ugha vkrs & Je U;k;ky; ds le{k vkosnu iks"k.kh; 
ugha & fjV vihy [kkfjtA ¼isVds;j] fMohtu vkWQ VsVªkxkWu dseh] izk- fy- fo- ,e-ih- 
esfMdy ,.M lsYl fjfiztsaVsfVo ,lksfl,'ku½ (DB)…*108

Interpretation of Statutes – Doctrine of Harmonious Construction – 
Held – This doctrine lays down that in order to avoid conflict, statutes must 
be interpreted harmoniously – It is a recognized rule of interpretation of 
statutes that expressions used therein should ordinarily be understood in a 
sense in which they best harmonize with the object of statute and which 
effectuate the object of legislature. [Ashwini Pradhan Vs. Union of India] 

(DB)…1771

dkuwuksa dk fuoZpu & leUo;iw.kZ vFkkZUo;u dk fl)kar & vfHkfu/kkZfjr & ;g 
fl)kar ;g izfrikfnr djrk gS fd varfoZjks/k ls cpus ds fy, dkuwuksa dk lkeatL;iw.kZ 
fuoZpu fd;k tkuk pkfg, & dkuwuksa ds fuoZpu dk ;g ekU;rkizkIr fu;e gS fd mlesa 
iz;ksx dh xbZ vfHkO;fDr;ka lkekU; :i ls ml vFkZ esa le>h tkuh pkfg, ftlesa og 
dkuwu ds mn~ns'; ls vf/kd ls vf/kd lkeatL; cSBk lds rFkk tks fo/kkf;dk ds 
mn~ns'; dks dk;kZfUor dj ldsA ¼vf'ouh iz/kku fo- ;wfu;u vkWQ bafM;k½ (DB)…1771

Juvenile Justice (Care and Protection of Children) Act, 2015 (2 of 
2016), Sections 53, 54 & 75 – Religious Education – Permissibility – Held – It is 
for the State Government to see that religious education is not imparted in 
shelter homes to children but they are imparted modern education as laid 
down in Section 53 of 2015 Act – Asha Kiran Institute which is registered 
under 2015 Act shall not provide religious education to orphans or children 
admitted therein. [Jerald Alameda Vs. State of M.P.] …1943

fd'kksj U;k; ¼ckydksa dh ns[kjs[k vkSj laj{k.k½ vf/kfu;e] 2015 ¼2016 dk 2½] 
/kkjk,¡ 53] 54 o 75 & /kkfeZd f'k{kk & vuqKs;rk & vfHkfu/kkZfjr & ;g jkT; 'kklu dks 
ns[kuk gS fd vkJ; x`gksa esa cPpksa dks /kkfeZd f'k{kk iznku ugha dh tk jgh gS oju~ mUgsa 
vk/kqfud f'k{kk iznku dh tk jgh gS tSlk fd vf/kfu;e 2015 dh /kkjk 53 esa vf/kdfFkr 
gS & vk'kk fdj.k laLFkku] tks vf/kfu;e 2015 ds varxZr iathd`r gS] ogka izos'k fn;s 
x;s vukFk cPpksa vFkok ckydksa dks /kkfeZd f'k{kk iznku ugha djsxkA ¼tsjkYM vykesMk 
fo- e-iz- jkT;½ …1943
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Land Revenue Code, M.P. (20 of 1959), Section 250 – Requirement – 
Held – After amendment, now there is not limitation of 2 years – The only 
requirement is that if a Bhoomiswami has been improperly dispossessed then 
the order u/S 250 of the Code can be passed – Tehsildar was wrong in holding 
that since petitioner is in possession for last 40-50 years, therefore he has no 
jurisdiction to pass orders u/S 250 of the Code – Order of SDO and Addl. 
Commissioner are affirmed – Petition dismissed. [Sant Kumar Vs. 
Gaurisankar] …1797

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 250 & vis{kk & vfHkfu/kkZfjr & 
la'kks/ku ds i'pkr~] vc 2 o"kZ dh ifjlhek ugha gS & ,dek= vis{kk gS fd ;fn 
HkwfeLokeh dks vuqfpr :i ls csdCtk fd;k x;k gS rks lafgrk dh /kkjk 250 ds varxZr 
vkns'k ikfjr fd;k tk ldrk gS & rglhynkj dk ;g Bgjkuk xyr Fkk fd pwafd ;kph 
fiNys 40&50 o"kksZa ls dCts esa gS] vr% mls lafgrk dh /kkjk 250 ds varxZr vkns'k ikfjr 
djus dh dksbZ vf/kdkfjrk ugha gS & mi[kaM vf/kdkjh ,oa vfrfjDr vk;qDr ds vkns'k 
dh vfHkiqf"V & ;kfpdk [kkfjtA ¼lar dqekj fo- xkSjh'kadj½ …1797

Motor Vehicles Act (59 of 1988), Section 140 & 166 – Married Daughter 
– Held – Apex Court concluded that even a married daughter not dependant 
on deceased is entitled to file claim for the death of her father – In case of 
Manjuri Bera, claim was filed u/S 140 and in that case Apex Court has not 
held that multiplier system will not apply in the case in which claimant is 
married daughter or married son – Compensation rightly awarded – Appeal 
dismissed. [National Insurance Co. Ltd. Vs. Jamni Bai] …*106

eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 140 o 166 & fookfgr iq=h & 
vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k gS fd ,d fookfgr iq=h tks fd 
e`rd ij vkfJr ugha gS] og Hkh vius firk dh e`R;q ds fy, nkok izLrqr djus dh gdnkj 
gS & eatqjh csjk ds izdj.k esa] /kkjk 140 ds varxZr nkok izLrqr fd;k x;k Fkk ,oa ml 
izdj.k eas loksZPp U;k;ky; us ;g vfHkfu/kkZfjr ugha fd;k Fkk fd xq.kd iz.kkyh ml 
izdj.k esa ykxw ugha gksxh ftlesa nkosnkj fookfgr iq=h vFkok fookfgr iq= gS & izfrdj 
mfpr :i ls vf/kfu.khZr fd;k x;k & vihy [kkfjtA ¼us'kuy ba';ksjsal da- fy- fo- 
teuh ckbZ½ …*106

Motor Vehicles Act (59 of 1988), Section 166 – Court Fees – Held – 
Court Fees is payable at the time of presentation of the appeal. [Manoj 
Kumar Vs. H.D.F.C. Agro Journal Insurance Co. Ltd.] …*105

eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 & U;k;ky; Qhl & vfHkfu/kkZfjr 
& U;k;ky; Qhl vihy dh izLrqfr ds le; ns; gSA ¼eukst dqekj fo- ,p-Mh-,Q-lh- 
,xzks tuZy ba';ksjsal da- fy-½ …*105

Motor Vehicles Act (59 of 1988), Section 166 – Legal Representatives & 
Dependents – Held – Appellants 1, 3 & 4 who are father, brother and 
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grandmother of deceased are not the dependents of the deceased who was a 
bachelor – Since deceased was a bachelor, except mother, no other class-I heir 
is available – Appeal dismissed. [Manoj Kumar Vs. H.D.F.C. Agro Journal 
Insurance Co. Ltd.] …*105

eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 & fof/kd izfrfuf/k o vkfJr & 
vfHkfu/kkZfjr & vihykFkhZx.k Ø- 1] 3 o 4 tks fd e`rd ds firk] HkkbZ ,oa nknh gSa] os ml 
e`rd ds vkfJr ugha gSa tks fd dqaokjk Fkk & pwafd e`rd dqaokjk Fkk] ekrk ds flok; dksbZ 
vU; oxZ&I okfjl miyC/k ugha & vihy [kkfjtA ¼eukst dqekj fo- ,p-Mh-,Q-lh- 
,xzks tuZy ba';ksjsal da- fy-½ …*105

M.P. Government Circular, 2005, Clause 3 – See – Constitution 
(Scheduled Castes) Order, 1950, Para 3 [Jajpal Singh Vs. Ladduram Kori] 

(DB)…1715

e-iz- 'kkldh; izi=] 2005] [kaM 3 & ns[ksa & lafo/kku ¼vuqlwfpr tkfr½ 
vkns'k] 1950] dafMdk 3 ¼ttiky flag fo- yM~Mwjke dksjh½ (DB)…1715

Negotiable Instruments Act (26 of 1881), Section 20 – See – Criminal 
Procedure Code, 1973, Sections 91, 202 & 482 [Sanjay Kumar Vs. Vasudev] 

…1948

ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 20 & ns[ksa & n.M çfØ;k 
lafgrk] 1973] /kkjk,¡ 91] 202 o 482 ¼lat; dqekj fo- oklqnso½ …1948

Negotiable Instruments Act (26 of 1881), Section 138 and Criminal 
Procedure Code, 1973 (2 of 1974), Section 482 – Quashment – Signatory of 
Cheque – Held – Questioned cheque was not issued by petitioner/accused No. 
1 and also not signed by her – Although complainant transferred loan 
amount in account of applicant through RTGS but cheque was issued by 
accused No. 2 (husband of applicant) – Petitioner cannot be prosecuted u/S 
138 N.I. Act – Proceeding against applicant is quashed – Application allowed. 
[Afsa Khan (Smt.) Vs. Mohd. Tareek] …1940

ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 138 ,oa n.M çfØ;k lafgrk] 
1973 ¼1974 dk 2½] /kkjk 482 & vfHk[kaMu & pSd dk gLrk{kjdrkZ & vfHkfu/kkZfjr & 
;kph@vfHk;qDr Ø- 1 }kjk iz'uxr pSd tkjh ugha fd;k x;k Fkk rFkk mlds }kjk 
gLrk{kfjr Hkh ugha Fkk & ;|fi ifjoknh us vkosfndk ds [kkrs esa RTGS ds ek/;e ls 
_.k dh jkf'k gLrkarfjr dh Fkh ijarq pSd vfHk;qDr Ø- 2 ¼vkosnd dk ifr½ }kjk tkjh 
fd;k x;k Fkk & ;kph dks ijØkE; fy[kr vf/kfu;e dh /kkjk 138 ds varxZr 
vfHk;ksftr ugha fd;k tk ldrk & vkosfndk ds fo:) dk;Zokgh vfHk[kafMr & vkosnu 
eatwjA ¼vQlk [kku ¼Jherh½ fo- eks- rkjhd½ …1940

Payment of Gratuity Act (39 of 1972), Section 2(A) – Continuation of 
Service – Held – An employee shall be said to be in continuous service if he 
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has, for that period, been in uninterrupted service on account of sickness, 
accident, leave, lay off, strike or lockout etc. [Malini Bai (Smt.) Vs. M/s. Hope 
Textile Ltd.] …*103

minku lank; vf/kfu;e ¼1972 dk 39½] /kkjk 2¼A½ & lsok dh fujarjrk & 
vfHkfu/kkZfjr & fdlh deZpkjh dks ,d vof/k ds fy, fujarj lsok esa cus jguk dgk tk,xk 
;fn og ml vof/k ds fy, chekjh] nq?kZVuk] NqV~Vh] dkecanh] gM+rky ;k rkykcanh bR;kfn ds 
dkj.k vfofPNUu lsok esa jgk gksA ¼ekfyuh ckbZ ¼Jherh½ fo- es- gksi VsDlVkbZy fy-½ 

…*103

Payment of Gratuity Act (39 of 1972), Section 2(A) & 4(2) – Calculation 
of Gratuity – Modes – Held – As per Section 4(2), for every completed year of 
service and part thereof in excess of 6 months, the employer shall pay 
gratuity to an employee at the rate of 15 days wages based on the rate of 
wages last drawn by employee – Deceased husband of petitioner was paid 
wages by virtue of agreement also till the date of death – Wages paid at the 
time of death are liable to be taken into consideration for payment of gratuity 
– Petition allowed. [Malini Bai (Smt.) Vs. M/s. Hope Textile Ltd.] …*103

minku lank; vf/kfu;e ¼1972 dk 39½] /kkjk 2¼A½ o 4¼2½ & minku dh x.kuk 
& jhfr;ka & vfHkfu/kkZfjr & /kkjk 4¼2½ ds vuqlkj] lsok ds izR;sd iw.kZ o"kZ ,oa mlds 6 
ekg ls vf/kd Hkkx ds fy, fu;ksDrk] deZpkjh }kjk vafre ckj yh xbZ etnwjh dh nj ds 
vk/kkj ij deZpkjh dks 15 fnuksa dh etnwjh dh nj ls minku dk Hkqxrku djsxk & ;kph 
ds e`r ifr dks djkj ds vk/kkj ij Hkh e`R;q dh frfFk rd etnwjh dk Hkqxrku fd;k x;k 
Fkk & e`R;q ds le; Hkqxrku dh xbZ etnwjh minku dk Hkqxrku djus ds fy, fopkj esa 
fy;s tkus ;ksX; gS & ;kfpdk eatwjA ¼ekfyuh ckbZ ¼Jherh½ fo- es- gksi VsDlVkbZy fy-½ 

…*103

Penal Code (45 of 1860), Section 120-B – See – Prevention of 
Corruption Act, 1988, Section 13(1)(d) & 13(2) [Narendra Jain Vs. Lokayukta 
Police Establishment] (DB)…1910

n.M lafgrk ¼1860 dk 45½] /kkjk 120&B & ns[ksa & Hkz"Vkpkj fuokj.k vf/kfu;e] 
1988] /kkjk 13¼1½¼d½ o 13¼2½ ¼ujsUnz tSu fo- yksdk;qDr iqfyl bLVSfCy'kesaV½ 

(DB)…1910

Penal Code (45 of 1860), Sections 302, 201 & 420 – Last Seen Together – 
Onus of Proof – Held – “H” left for Salampur with “J” & “S”, thereafter “H” 
went missing – Doctor who conducted postmortem of deceased “H” opined 
that he died 5 to 10 days prior to examination – Time of death opined by 
Doctor relates to incident of “H” leaving his home in company of “J” and “S” 
– In such circumstances, onus shifts on “J” and “S” to explain how, where 
and in what manner, they parted company with “H” – Both accused failed to 
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give any explanation much less of plausible explanation. [Soneram Vs. State 
of M.P.] (DB)…*110

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 201 o 420 & vafre ckj lkFk ns[kk 
tkuk & lcwr dk Hkkj & vfHkfu/kkZfjr & **H**] **J** o **S** ds lkFk lkyeiqj ds fy, 
jokuk gqvk] rRi'pkr~ **H** ykirk gks x;k & fpfdRld] ftlus e`rd **H** dk 'ko 
ijh{k.k fd;k Fkk] us vfHker fn;k Fkk fd mldh e`R;q ijh{k.k ds 5 ls 10 fnu iwoZ gqbZ Fkh 
& fpfdRld }kjk vfHker e`R;q dk le; **H** }kjk **J** o **S** ds lkFk ?kj ls 
fudyus dh ?kVuk ls lacaf/kr gS & ,slh ifjfLFkfr;ksa esa ;g Li"V djus dk Hkkj J o S 
ij ifjofrZr gksrk gS fd dSls] dgka o fdl rjhds ls] os **H** ls foyx gq, Fks & nksuksa 
vfHk;qDr laHkkO; Li"Vhdj.k ls cgqr nwj dksbZ Hkh Li"Vhdj.k nsus esa vlQy jgsA 
¼lksusjke fo- e-iz- jkT;½ (DB)…*110

Penal Code (45 of 1860), Sections 302, 201 & 420 – Motive – Held – As 
per evidence of father of deceased, amount was returned by the father of 
accused “S” – Return of amount would not negate the existence of motive, 
rather, fortifies the existence of grudge against deceased and his father that 
they compelled father of accused “S” to return the money secured by 
cheating – Existence of motive is established beyond doubt. [Soneram Vs. 
State of M.P.] (DB)…*110

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 201 o 420 & gsrq & vfHkfu/kkZfjr & 
e`rd ds firk dh lk{; ds vuqlkj vfHk;qDr **S** ds firk }kjk jkf'k ykSVk nh xbZ Fkh & 
jkf'k dh okilh gsrq ds vfLrRo dks fu"Qy ugha djrh] cfYd og e`rd rFkk mlds firk 
ds fo:) }s"k dks vkSj vf/kd lqn`<+ djrh gS fd mUgksaus vfHk;qDr **S** ds firk dks 
/kks[kk/kM+h ls izkIr /ku dks okil djus ds fy, foo'k fd;k & gsrq dk vfLrRo lansg ls 
ijs LFkkfir gksrk gSA ¼lksusjke fo- e-iz- jkT;½ (DB)…*110

Penal Code (45 of 1860), Sections 302, 201 & 420 – Oral & 
Documentary Evidence – Held – Accused “S” asked for Rs. 60,000 to secure 
job for “H” for which father of “H” gave Rs. 55,000 in 3 installments – In view 
of overwhelming reliable oral evidence, absence of documentary evidence 
with regard to transaction of money does not affect credibility of prosecution 
– Such transactions are generally nor recorded in documents. [Soneram Vs. 
State of M.P.] (DB)…*110

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 201 o 420 & ekSf[kd ,oa nLrkosth 
lk{; & vfHkfu/kkZfjr & vfHk;qDr **S** us **H** dks ukSdjh fnykus ds fy, 60]000@& 
:- ekaxs ftlds fy, **H** ds firk us 55]000@& :- 3 fd'rksa esa fn;s & vR;kf/kd 
fo'oluh; ekSf[kd lk{; dks n`f"Vxr j[krs gq, /ku ds ysu&nsu ds laca/k esa nLrkosth 
lk{; dh vuqifLFkfr vfHk;kstu dh fo'oluh;rk dks izHkkfor ugha djrh & lkekU;r% 
,sls ysu&nsu nLrkostksa esa vfHkfyf[kr ugha fd;s tkrsA ¼lksusjke fo- e-iz- jkT;½ 

(DB)…*110
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Penal Code (45 of 1860), Sections 302, 201 & 420 and Evidence Act (1 of 
1872), Section 114 – Investigation – Presumption – Held – Nothing on record 
to suggest previous animosity or bias of I.O. against accused, who was 
present alongwith witnesses at place of recovery of dead body, which was  
recovered on information given by him and from the place he pointed out – 
Presumption stands fortified that I.O. has duly performed his duties of 
investigation – Thus, in absence of specific corroboration by Panch witness, 
the testimony of I.O. cannot be discarded. [Soneram Vs. State of M.P.] 

(DB)…*110

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 201 o 420 ,oa lk{; vf/kfu;e ¼1872 
dk 1½] /kkjk 114 & vUos"k.k & mi/kkj.kk & vfHkfu/kkZfjr & vfHkys[k ij ,slk dqN ugha 
gS tks ;g lq>ko nsrk gks fd vfHk;qDr ds fo:) vUos"k.k vf/kdkjh dh iwoZ 'k=qrk Fkh ;k 
i{kikr Fkk] tks lk{khx.k ds lkFk 'ko dh cjkenxh ds LFkku ij ekStwn Fkk] tks mlds 
}kjk nh xbZ lwpuk ij rFkk mlds }kjk crk, x, LFkku ls cjken gqvk & ;g mi/kkj.kk 
lqn`<+ gksrh gS fd vUos"k.k vf/kdkjh us vius vUos"k.k ds drZO;ksa dk lE;d~ :i ls 
fuoZgu fd;k & vr%] iap lk{kh }kjk fofufnZ"V laiqf"V ds vHkko esa] vUos"k.k vf/kdkjh ds 
ifjlk{; dks vekU; ugha fd;k tk ldrkA ¼lksusjke fo- e-iz- jkT;½ (DB)…*110

Penal Code (45 of 1860), Sections 302, 363, 366, 376(2)(f) & 377 and 
Protection of Children from Sexual Offences Act (32 of 2012), (POCSO) 
Sections 3, 4, 5 & 6 – Death Sentence – DNA Report – Evidence of Expert 
Witness – Held – Evidence of the expert witness requires to be recorded by 
Trial Court and if necessary, relevant questions may also be framed u/S 313 
CrPC – This would render complete justice not only to accused but also to 
prosecution – Failure to do so would probably leave a gaping hole in case of 
prosecution – Impugned order set aside – Matter remanded to trial Court 
with direction to summon and examine the expert witness and also to 
examine the accused u/S 313 CrPC on such additional evidence – Reference 
disposed. [In Reference Vs. Anokhilal] (DB)…1891

n.M lafgrk ¼1860 dk 45½] /kkjk,Wa 302] 363] 366] 376¼2½¼f½ o 377 ,oa ySafxd 
vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e ¼2012 dk 32½] ¼iksDlks½ /kkjk,Wa 3] 4] 5 o 6 & 
e`R;q n.M & Mh-,u-,- fjiksVZ & fo'ks"kK lk{kh dk lk{; & vfHkfu/kkZfjr & fo'ks"kK 
lk{kh dk lk{; fopkj.k U;k;ky; }kjk vfHkfyf[kr fd;k tkuk visf{kr gS rFkk ;fn 
vko';d gks] rks na-iz-la- dh /kkjk 313 ds varxZr Hkh lqlaxr iz'u fojfpr fd;s tk ldrs 
gSa & blls u dsoy vfHk;qDr dks cfYd vfHk;kstu dks Hkh iw.kZ U;k; feysxk & ,slk djus 
esa vlQyrk laHkor% vfHk;kstu izdj.k esa ,d cM+k varj NksM+ nsxh & vk{ksfir vkns'k 
vikLr & ekeyk] fo'ks"kK lk{kh dks leu djus ,oa mldk ijh{k.k djus rFkk lkFk gh 
,sls vfrfjDr lk{; ij na-iz-la- dh /kkjk 313 ds varxZr vfHk;qDr dk ijh{k.k djus ds 
funs'k ds lkFk fopkj.k U;k;ky; dks izfrizsf"kr & funsZ'k fujkd`rA ¼bu jsÝsUl fo- 
vuks[khyky½ (DB)…1891
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Penal Code (45 of 1860), Section 306 & 376 – Ingredients of Offence – 
Held – It cannot be said that appellant abated prosecutrix to commit suicide 
by the said act of rape – Act of rape may be the reason to commit suicide but 
that by itself cannot amount to abatement – Ingredients constituting offence 
u/S 306 are missing – Appellant acquitted of the charge u/S 306 IPC. [Kushal 
Bhargav Vs. State of M.P.] (DB)…*102

n.M lafgrk ¼1860 dk 45½] /kkjk 306 o 376 & vijk/k ds ?kVd & vfHkfu/kkZfjr 
& ;g ugha dgk tk ldrk fd vihykFkhZ us cykRlax ds dfFkr d`R; }kjk vfHk;ksD=h dks 
vkRegR;k djus gsrq nq"izsfjr fd;k & cykRlax dk d`R; vkRegR;k dkfjr djus dk 
dkj.k gks ldrk gS ijarq og vius vki esa nq"izsj.k dh dksfV esa ugha vkrk & /kkjk 306 ds 
varxZr vijk/k xfBr djus okys ?kVd ekStwn ugha gSa & vihykFkhZ Hkk-na-la- dh /kkjk 306 
ds varxZr vkjksi ls nks"keqDrA ¼dq'ky HkkxZo fo- e-iz- jkT;½ (DB)…*102

Penal Code (45 of 1860), Sections 306, 376 & 506-B – Dying 
Declaration – Held – From evidence it is established that at the time of 
recording dying declaration, prosecutrix was physically and mentally fit to 
give statement and it is not established that dying declaration is not 
voluntary and is a result of tutoring or any kind of pressure on prosecutrix – 
There is nothing in cross-examination of witness which would create doubt 
over the veracity/truthfulness of dying declaration – Appeal against 
conviction u/S 376 dismissed. [Kushal Bhargav Vs. State of M.P.]( DB)…*102

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 306] 376 o 506&B& e`R;qdkfyd dFku & 
vfHkfu/kkZfjr & lk{; ls ;g LFkkfir gksrk gS fd e`R;qdkfyd dFku vfHkfyf[kr djrs 
le;] vfHk;ksD=h dFku nsus ds fy, 'kkjhfjd ,oa ekufld :i ls LoLFk Fkh ,oa ;g 
LFkkfir ugha gksrk fd e`R;qdkfyd dFku LoSfPNd ugha gS rFkk ;g fl[kk;s tkus ;k 
vfHk;ksD=h ij fdlh izdkj ds ncko dk ifj.kke gS & lk{kh ds izfr&ijh{k.k esa ,slk dqN 
Hkh ugha gS tks fd e`R;qdkfyd dFku dh lR;okfnrk@lR;rk ij lansg l`ftr djs & 
/kkjk 376 ds varxZr nks"kflf) ds fo:) vihy [kkfjtA ¼dq'ky HkkxZo fo- e-iz- jkT;½ 

(DB)…*102

Penal Code (45 of 1860), Sections 342, 376(1), 376(2)(v), Scheduled 
Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of 1989), Section 
3(1)(xii) & 3(2)(v) and Protection of Children from Sexual Offences Act (32 of 
2012), Section 3(a) r/w 4 – Appreciation of Evidence – Held – Considering the 
geographical location of the place of incident, the availability of people all 
around at 11.00 am and absence of injury marks on body of victim, makes the 
prosecution case highly doubtful – Even the two spot maps of place of 
incident are not identical – Previous enmity also established by appellant – 
Incriminating material was not confronted to accused with necessary clarity – It 
would be totally unsafe to uphold conviction on basis of such evidence – Conviction 
set aside – Appeal allowed. [Dinesh Yadav Vs. State of M.P.] (DB)…1841
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n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 342] 376¼1½] 376¼2½¼v½] vuqlwfpr tkfr 
vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 dk 33½] /kkjk 3¼1½¼xii½ o 
3¼2½¼v½ ,oa ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e ¼2012 dk 32½] /kkjk 3¼a½ 
lgifBr 4 & lk{; dk ewY;kadu & vfHkfu/kkZfjr & ?kVukLFky dh HkkSxksfyd fLFkfr] 
lqcg 11 cts vkl&ikl yksxksa dh miyC/krk rFkk ihfM+rk ds 'kjhj ij pksV ds fu'kkuksa 
dh vuqifLFkfr dks /;ku esa j[krs gq,] ;g vfHk;kstu izdj.k dks vR;kf/kd lansgkLin 
cukrk gS & ;gka rd fd ?kVuk LFky ds nks uD'ks Hkh leku ugha gSa & vihykFkhZ }kjk iwoZ 
oSeuL;rk Hkh LFkkfir & vijk/k esa Qalkus okyh lkexzh dks vko';d Li"Vrk ds lkFk 
vfHk;qDr ds lkeus ugha yk;k x;k Fkk & mDr lk{; ds vk/kkj ij nks"kflf) dks dk;e 
j[kuk iw.kZ :i ls vlqjf{kr gksxk & nks"kflf) vikLr & vihy eatwjA ¼fnus'k ;kno fo- 
e-iz- jkT;½ (DB)…1841

Penal Code (45 of 1860), Sections 342, 376(1), 376(2)(v), Scheduled 
Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of 1989), Section 
3(1)(xii) & 3(2)(v) and Protection of Children from Sexual Offences Act (32 of 
2012), Section 3(a) r/w 4 – Ocular & Medical Evidence – Corroboration – Held 
– If a girl of 13-14 years was raped by forcibly throwing her on a rough and 
uneven surface, she would have certainly received some injuries – No 
external and internal injuries found on her body – Clothes recovered from 
victim did not have any sign of semen or any other spot – Testimony of 
prosecutrix is not supported by Medical evidence – It is not safe to accept 
statement of victim alone as a gospel truth. [Dinesh Yadav Vs. State of M.P.] 

(DB)…1841

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 342] 376¼1½] 376¼2½¼v½] vuqlwfpr tkfr 
vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 dk 33½] /kkjk 3¼1½¼xii½ o 
3¼2½¼v½ ,oa ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e ¼2012 dk 32½] /kkjk 3¼a½ 
lgifBr 4 & pk{kq"k o fpfdRlh; lk{; & laiqf"V & vfHkfu/kkZfjr & ;fn ,d 13&14 
o"khZ; ckfydk ds lkFk cyiwoZd mls [kqjnjh ,oa vlery Q'kZ ij iVddj] cykRlax 
dkfjr fd;k x;k Fkk] rks mls fuf'pr :i ls pksVsa vkbZ gksrh & mlds 'kjhj ij dksbZ 
ckgjh vkSj vkarfjd pksVsa ugha ikbZ xbZ & ihfM+rk ls cjken diM+ksa esa oh;Z vFkok fdlh 
vU; nkx ds dksbZ fu'kku ugha & vfHk;ksD=h dk ifjlk{; fpfdRlh; lk{; }kjk lefFkZr 
ugha & dsoy ihfM+rk ds dFku dks iw.kZ lR; ds :i esa Lohdkj djuk lqjf{kr ughaA 
¼fnus'k ;kno fo- e-iz- jkT;½ (DB)…1841

Penal Code (45 of 1860), Sections 342, 376(1), 376(2)(v), Scheduled 
Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of 1989), Section 
3(1)(xii) & 3(2)(v) and Protection of Children from Sexual Offences Act (32 of 
2012), Section 3(a) r/w 4 – FSL Report – Collection of Sample – Held – Sample 
was collected on 26.12.2012 – Complaint was lodged on 27.12.2012 and hence 
on 26.12.2012 prosecution had no clue and knowledge about the incident – 
Collecting samples from victim a day before, is likely putting a cart before 
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the horse which is an impossible act – This discrepancy creates doubt on 
collection process of sample. [Dinesh Yadav Vs. State of M.P.] (DB)…1841

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 342] 376¼1½] 376¼2½¼v½] vuqlwfpr tkfr 
vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 dk 33½] /kkjk 3¼1½¼xii½ o 
3¼2½¼v½ ,oa ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e ¼2012 dk 32½] /kkjk 3¼a½ 
lgifBr 4 & U;k;kyf;d iz;ksx'kkyk izfrosnu & uewus dk laxzg.k & vfHkfu/kkZfjr & 
fnukad 26-12-2012 dks uewus dk laxzg.k fd;k x;k Fkk & fnukad 27-12-2012 dks 
ifjokn ntZ fd;k x;k ,oa blfy, fnukad 26-12-2012 dks vfHk;kstu dsk ?kVuk ds ckjs 
esa dksbZ tkudkjh ,oa Kku ugha Fkk & ,d fnu igys ihfZM+r ls uewuk laxzg djuk] ?kksM+s 
ds vkxs xkM+h yxkus ds leku gS tks fd ,d vlaHko dk;Z gS & ;g folaxfr uewuk laxzg 
djus dh izfØ;k ij lansg mRiUu djrh gSA ¼fnus'k ;kno fo- e-iz- jkT;½ (DB)…1841

Penal Code (45 of 1860), Sections 342, 376(1), 376(2)(v), Scheduled 
Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of 1989), Section 
3(1)(xii) & 3(2)(v) and Protection of Children from Sexual Offences Act (32 of 
2012), Section 3(a) r/w 4 – Ocular & Medical Evidence – Corroboration – Held 
– If a girl of 13-14 years was raped by forcibly throwing her on a rough and 
uneven surface, she would have certainly received some injuries – No 
external and internal injuries found on her body – Clothes recovered from 
victim did not have any sign of semen or any other spot – Testimony of 
prosecutrix is not supported by Medical evidence – It is not safe to accept 
statement of victim alone as a gospel truth. [Dinesh Yadav Vs. State of M.P.] 

(DB)…1841

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 342] 376¼1½] 376¼2½¼v½] vuqlwfpr tkfr 
vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 dk 33½] /kkjk 3¼1½¼xii½ o 
3¼2½¼v½ ,oa ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e ¼2012 dk 32½] /kkjk 3¼a½ 
lgifBr 4 & pk{kq"k o fpfdRlh; lk{; & laiqf"V & vfHkfu/kkZfjr & ;fn ,d 13&14 
o"khZ; ckfydk ds lkFk cyiwoZd mls [kqjnjh ,oa vlery Q'kZ ij iVddj] cykRlax 
dkfjr fd;k x;k Fkk] rks mls fuf'pr :i ls pksVsa vkbZ gksrh & mlds 'kjhj ij dksbZ 
ckgjh vkSj vkarfjd pksVsa ugha ikbZ xbZ & ihfM+rk ls cjken diM+ksa esa oh;Z vFkok fdlh 
vU; nkx ds dksbZ fu'kku ugha & vfHk;ksD=h dk ifjlk{; fpfdRlh; lk{; }kjk lefFkZr 
ugha & dsoy ihfM+rk ds dFku dks iw.kZ lR; ds :i esa Lohdkj djuk lqjf{kr ughaA 
¼fnus'k ;kno fo- e-iz- jkT;½ (DB)…1841

Penal Code (45 of 1860), Sections 342, 376(1), 376(2)(v), Scheduled 
Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of 1989), Section 
3(1)(xii) & 3(2)(v) and Protection of Children from Sexual Offences Act (32 of 
2012), Section 3(a) r/w 4 – Sensitivity of Matter – Held – Merely because 
matter relates to sexual assault on a minor, appellant cannot be mechanically 
held guilty – Unless the legal test and requisite evidence is available, appellant 
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cannot be held guilty on the basis of sensitivity of matter alone. [Dinesh 
Yadav Vs. State of M.P.] (DB)…1841

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 342] 376¼1½] 376¼2½¼v½] vuqlwfpr tkfr 

vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 dk 33½] /kkjk 3¼1½¼xii½ o 
3¼2½¼v½ ,oa ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e ¼2012 dk 32½] /kkjk 3¼a½ 
lgifBr 4 & ekeys dh laosnu'khyrk & vfHkfu/kkZfjr & ek= D;ksafd ekeyk ,d 
vo;Ld ij ySafxd geys ls lacaf/kr gS] vihykFkhZ dks ;kaf=d :i ls nks"kh ugha Bgjk;k 
tk ldrk & tc rd fof/kd ijh{k.k ,oa visf{kr lk{; miyC/k u gks] vihykFkhZ dks 
dsoy ekeys dh laosnu'khyrk ds vk/kkj ij nks"kh ugha Bgjk;k tk ldrkA ¼fnus'k 
;kno fo- e-iz- jkT;½ (DB)…1841

Penal Code (45 of 1860), Section 364-A – Essential Ingredient – Held – 
There is nothing on record to suggest that appellant had threatened 
complainant or his son abductee to cause death or hurt to the abductee in 
order to compel the complainant to give ransom, which is an essential 
ingredient for an offence punishable u/S 364-A IPC. [Sughar Singh Vs. State 
of M.P.] (DB)…*111

n.M lafgrk ¼1860 dk 45½] /kkjk 364&A & vko';d ?kVd & vfHkfu/kkZfjr & 
vfHkys[k ij ;g lq>ko nsus ds fy, dqN ugha gS fd ifjoknh dks fQjkSrh nsus ds fy, 
ck/; djus ds fy, fd vihykFkhZ us ifjoknh dks vFkok mlds vig`r iq= dks vig`r dh 
e`R;q dkfjr djus vFkok migfr dkfjr djus dh /kedh nh Fkh tks Hkk-na-la- dh /kkjk 
364&A ds varxZr ,d n.Muh; vijk/k ds fy, ,d vko';d ?kVd gSA ¼lq?kj flag fo- 
e-iz- jkT;½ (DB)…*111

Penal Code (45 of 1860), Section 364-A – See – Dakaiti Aur Vyapharan 
Prabhavit Kshetra Adhiniyam, M.P., 1981, Section 13 [Sughar Singh Vs. State 
of M.P.] (DB)…*111

n.M lafgrk ¼1860 dk 45½] /kkjk 364&A & ns[ksa & MdSrh vkSj O;igj.k 
izHkkfor {ks= vf/kfu;e] e-iz-] 1981] /kkjk 13 ¼lq?kj flag fo- e-iz- jkT;½  (DB)…*111

Penal Code (45 of 1860), Section 376 & 506-B – Verbal Threat – Held – 
At the time of committing rape, appellant were not having any weapon – Said 
threat was merely a verbal threat which was not intended to be executed – 
Ingredients constituting offence u/S 506-B IPC are missing – Appellant 
acquitted of the charge u/S 506-B IPC. [Kushal Bhargav Vs. State of M.P.] 

(DB)…*102

n.M lafgrk ¼1860 dk 45½] /kkjk 376 o 506&B & ekSf[kd /kedh & 
vfHkfu/kkZfjr & cykRlax dkfjr djrs le;] vihykFkhZ ds ikl dksbZ 'kL= ugha Fkk & 
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dfFkr /kedh ek= ,d ekSf[kd /kedh Fkh ftls dk;kZafor djus dk vk'k; ugha Fkk & Hkk-
na-la- dh /kkjk 506&B ds varxZr vijk/k xfBr djus okys ?kVd ekStwn ugha gSa & 
vihykFkhZ dks Hkk-na-la- dh /kkjk 506&B ds varxZr vkjksi ls nks"keqDr fd;k x;kA 
¼dq'ky HkkxZo fo- e-iz- jkT;½ (DB)…*102

Penal Code (45 of 1860), Section 409 & 420 – See – Criminal Procedure 
Code, 1973, Section 227 & 228 [Manali Vs. State of M.P.] …*104

n.M lafgrk ¼1860 dk 45½] /kkjk 409 o 420 & ns[ksa & n.M çfØ;k lafgrk] 
1973] /kkjk 227 o 228 ¼eukyh fo- e-iz- jkT;½ …*104

Penal Code (45 of 1860), Section 420 – Cheating – Ingredients – Supply 
of substandard oil to Army – Held – Prosecution witness admitted that after 
receiving complaint about oil being substandard, he informed appellant 
vendor and asked him to replace it – He also admitted that vendor agreed to 
replace the oil and assured that he will not take any charge for it – Trial Court 
also recorded a finding that appellants did not reap any benefit out of the 
transaction – Under such circumstances, no offence of cheating is made out. 
[P.K. Rakwal (P.S. Rakwal) Vs. Union of India] …*107

n.M lafgrk ¼1860 dk 45½] /kkjk 420 & Ny & ?kVd & vkehZ dks voekud rsy 
dh vkiwfrZ & vfHkfu/kkZfjr & vfHk;kstu lk{kh us Lohdkj fd;k fd rsy ds voekud 
gksus dh f'kdk;r izkIr gksus ds i'pkr~ mlus vihykFkhZ foØsrk dks lwfpr fd;k rFkk mls 
bls cnyus ds fy, dgk & mlus ;g Hkh Lohdkj fd;k fd foØsrk rsy cnyus ds fy, 
lger gqvk rFkk vk'oklu fn;k fd og bldk dksbZ 'kqYd ugha ysxk & fopkj.k 
U;k;ky; us Hkh ;g fu"d"kZ vfHkfyf[kr fd;k fd vihykFkhZx.k us laO;ogkj ls dksbZ Hkh 
ykHk izkIr ugha fd;k & ,slh ifjfLFkfr;ksa ds varxZr] Ny dk dksbZ vijk/k ugha curkA 
¼ih-ds- jdoky ¼ih-,l- jdoky½ fo- ;wfu;u vkWQ bafM;k½ …*107

Penal Code (45 of 1860), Section 498-A and Criminal Procedure Code, 
1973 (2 of 1974), Section 468 & 482 – Limitation – Held – Offence u/S 498-A 
IPC is punishable with imprisonment which may extend to three years – 
Section 468 Cr.P.C. provides the period of limitation of 3 years, if offence is 
punishable with imprisonment for a term exceeding one year but not 
exceeding three years – In instant case FIR lodged by wife alleging incidents 
of almost 9 years back – It clearly appears to be an afterthought. [Bhupendra 
Singh Notey (Sh.) Vs. State of M.P.] …*100

n.M lafgrk ¼1860 dk 45½] /kkjk 498&A ,oa n.M çfØ;k lafgrk] 1973 ¼1974 
dk 2½] /kkjk 468 o 482 & ifjlhek & vfHkfu/kkZfjr & Hkk-na-la- dh /kkjk 498&A ds 
varxZr vijk/k ,slh vof/k ds dkjkokl ls n.Muh; gS tks rhu o"kZ rd dk gks ldsxk & 
na-iz-la- dh /kkjk 468 3 o"kZ dh ifjlhek dh vof/k micaf/kr djrh gS] ;fn vijk/k 1 o"kZ 
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ls vf/kd ijarq 3 o"kZ ls vuf/kd dkjkokl ls n.Muh; gS & izLrqr izdj.k esa iRuh }kjk 
yxHkx 9 o"kZ iwoZ dh ?kVukvksa dks vfHkdfFkr djrs gq, izFke lwpuk izfrosnu ntZ fd;k 
x;k gS & ;g Li"V :i ls ,d lksp&fopkj mijkar fd;k x;k izrhr gksrk gSA ¼HkwisUnz 
flag uksVs ¼Jh½ fo- e-iz- jkT;½ …*100

Penal Code (45 of 1860), Sections 498-A, 506 & 294 r/w 34, Dowry 
Prohibition Act (28 of 1961), Section 3 & 4 and Criminal Procedure Code, 1973 
(2 of 1974), Section 482 – Quashment of FIR & Charge-Sheet – FIR as a 
Counterblast – Held – Perusal of FIR makes it clear that it has been filed after 
filing of divorce petition and after filing of complaint of harassment & 
torture against wife, by husband – FIR is as a counterblast of the divorce 
proceedings initiated by husband – Filing of report about some incident 
happened in 2007-2008, after a lapse of 9 years clearly appears to be an 
afterthought and abuse of process of law – Allegations are omnibus, bald and 
vague and are just made to implicate all family members – No specific date, 
time or place has been mentioned – Prima facie no case is made out – FIR and 
Charge-Sheet quashed – Application allowed. [Bhupendra Singh Notey (Sh.) 
Vs. State of M.P.] …*100

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 498&A] 506 o 294 lgifBr 34] ngst 
izfr"ks/k vf/kfu;e ¼1961 dk 28½] /kkjk 3 o 4 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] 
/kkjk 482 & izFke lwpuk izfrosnu o vkjksi&i= dk vfHk[kaMu & tokch dk;Zokgh@ 
izfrokn ds :i esa izFke lwpuk izfrosnu & vfHkfu/kkZfjr & izFke lwpuk izfrosnu dk 
ifj'khyu ;g Li"V djrk gS fd fookg&foPNsn ;kfpdk izLrqr djus ds i'pkr~ rFkk 
ifr }kjk iRuh ds fo:) mRihM+u rFkk ;kruk dh f'kdk;r djus ds i'pkr~ bls izLrqr 
fd;k x;k gS & izFke lwpuk izfrosnu ifr }kjk vkjaHk dh xbZ fookg foPNsn dk;Zokgh 
dk izfrokn@tokch dk;Zokgh gS & 2007&2008 esa ?kfVr fdlh ?kVuk ds ckjs esa 9 o"kZ 
ds ckn fjiksVZ izLrqr djuk Li"V :i ls lksp fopkj mijkar rFkk fof/k dh izfØ;k 
nq:i;ksx izrhr gksrk gS & vfHkdFku loZxzkgh] dksjs rFkk vLi"V gSa rFkk ifjokj ds lHkh 
lnL;ksa dks Qalkus ek= ds fy, fd, x, gSa & fdlh fofufnZ"V fnukad] le; vFkok 
LFkku dk mYys[k ugha fd;k x;k gS & izFke n`"V~;k dksbZ izdj.k ugha curk & izFke 
lwpuk izfrosnu rFkk vkjksi&i= vfHk[kafMr & vkosnu eatwjA ¼HkwisUnz flag uksVs ¼Jh½ 
fo- e-iz- jkT;½ …*100

Prevention of Black Marketing and Maintenance of Supplies of 
Essential Commodities Act (7 of 1980), Sections 3(1)(a), 8 & 11 – Detention 
Order – Representation to State – Held – Representation ought to have been 
decided immediately without waiting the opinion of Advisory Board – 
Representation alongwith decision should have been forwarded to Advisory 
Board and should have been made part of the documents which is to be 
placed before the Board – Representation of petitioner was misplaced by 
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concerned clerk and was not decided and the same was not placed before 
Advisory Board – Impugned orders quashed – Petition allowed. [Ranjeet 
Singh Vs. State of M.P.] …1754

pksjcktkjh fuokj.k vkSj vko';d oLrq iznk; vf/kfu;e ¼1980 dk 7½] /kkjk,¡ 

3¼1½¼a½] 8 o 11 & fujks/k vkns'k & jkT; dks vH;kosnu fn;k tkuk & vfHkfu/kkZfjr & 
lykgdkj eaMy ds er dh izrh{kk fd, fcuk vH;kosnu dks rRdky fofuf'pr fd;k 
tkuk pkfg, Fkk & fu.kZ; ds lkFk vH;kosnu dks lykgdkj eaMy dks izsf"kr fd;k tkuk 
pkfg, Fkk rFkk nLrkostksa dk Hkkx cuk;k tkuk pkfg, Fkk ftls eaMy ds lkeus j[kk 
tkuk gS & ;kph dk vH;kosnu lacaf/kr fyfid }kjk xqek fn;k x;k Fkk rFkk fofuf'pr 
ugha fd;k x;k Fkk rFkk mDr dks lykgdkj eaMy ds le{k ugha j[kk x;k Fkk & vk{ksfir 
vkns'k vfHk[kafMr & ;kfpdk eatwjA ¼jathr flag fo- e-iz- jkT;½ …1754

Prevention of Corruption Act (49 of 1988), Section 13(1)(a), 13(2) & 17-A 
– Investigation – Prior Approval – Held – Section 17-A not only bars an 
enquiry/inquiry but also investigation in regard to offence without prior 
approval of competent authority – Even if enquiry was pending since prior to 
coming into effect of Section 17-A, investigation could not have been 
conducted pursuant to FIR which was lodged subsequent to coming into 
effect of Section 17-A vide amendment Act of 2018 – No prior approval was 
taken before initiating investigation – Thus, investigation stands vitiated and 
is set aside – Application allowed. [Yogesh Nayyar Vs. State of M.P.]  

(DB)…1974

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk,¡ 13¼1½¼a½] 13¼2½ o 17&A & 
vUos"k.k & iwoZ vuqeksnu & vfHkfu/kkZfjr & /kkjk 17&A l{ke izkf/kdkjh ds iwoZ 
vuqeksnu ds fcuk vijk/k ds laca/k esa u dsoy tkap cfYd vUos"k.k Hkh oftZr djrh gS & 
;|fi /kkjk 17&A ds izHkko esa vkus ds iwoZ ls tkap yafcr Fkh] 2018 ds la'kks/ku 
vf/kfu;e }kjk /kkjk 17&A ds izHkko esa vkus ds i'pkr~ iathc) fd;s x;s izFke lwpuk 
izfrosnu ds vuqlj.k esa vUos"k.k ugha fd;k tk ldrk Fkk & vUos"k.k izkjaHk djus ls 
igys dksbZ iwoZ vuqeksnu ugha fy;k x;k Fkk & vr% vUos"k.k nwf"kr gks tkrk gS ,oa 
vikLr fd;k x;k & vkosnu eatwjA ¼;ksxs'k uS¸;j fo- e-iz- jkT;½  (DB)…1974

Prevention of Corruption Act (49 of 1988), Section 13(1)(d) & 13(2) – 
Ingredient of Offence – Held – There were some lapse by appellants, but every 
little omission/commission, negligence/dereliction may not lead to possibility 
of appellants having culpability in the matter which is sin qua non for 
attracting provisions of P.C. Act which requires that while holding office as 
public servant obtains for himself or for any other person, any valuable thing 
or pecuniary advantage by corruption or illegal means or by abusing his 
position. [P.K. Rakwal (P.S. Rakwal) Vs. Union of India]  …*107
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Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 13¼1½¼d½ o 13¼2½ & vijk/k ds 
?kVd & vfHkfu/kkZfjr & vihykFkhZx.k ls dqN pwd gqbZ Fkh] ijarq izR;sd NksVh 
pwd@d`R;] ykijokgh@drZO; dh mis{kk vihykFkhZx.k ds ekeys esa nks"kh gksus dh 
laHkkouk dh vksj ugha ys tk ldrh tks Hkz"Vkpkj fuokj.k vf/kfu;e ds mica/kksa dks 
vkdf"kZr djus ds fy, vfuok;Z gS ftlesa yksd lsod dk in /kkfjr djus ds nkSjku 
vius fy, vFkok fdlh vU; O;fDr ds fy, Hkz"Vkpkj }kjk ;k voS/k lk/kuksa }kjk ;k 
viuh fLFkfr dk nq:i;ksx djrs gq, dksbZ ewY;oku oLrq vFkok vkfFkZd ykHk izkIr djuk 
visf{kr gSA ¼ih-ds- jdoky ¼ih-,l- jdoky½ fo- ;wfu;u vkWQ bafM;k½ …*107

Prevention of Corruption Act (49 of 1988), Section 13(1)(d) & 13(2) – 
Omission and Negligence – Mens Rea – Supply of substandard oil to Army – 
Held – There were some lapses by appellants, but every little 
omission/commission, negligence/dereliction may not lead to possibility of 
appellants having culpability in the matter – Some acts of omissions/ 
negligence by public servant may attract disciplinary proceedings and not a 
penal provision – Mens rea not established by prosecution – No evidence to 
establish that there was any agreement between appellants who have alleged 
to conspire to do an illegal act – Conviction set aside – Appeals allowed. [P.K. 
Rakwal (P.S. Rakwal) Vs. Union of India] …*107

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 13¼1½¼d½ o 13¼2½ & pwd rFkk 
ykijokgh & vkijkf/kd eu%fLFkfr & vkehZ dks voekud rsy dh vkiwfrZ & vfHkfu/kkZfjr 
& vihykFkhZx.k ls dqN pwd gqbZ Fkh] ijarq izR;sd NksVh pwd@d`R;] ykijokgh@drZO; 
dh mis{kk vihykFkhZx.k ds ekeys esa nks"kh@vfHk;ksT;rk gksus dh laHkkouk dh vksj ugha 
ys tk ldrh & yksd lsod }kjk pwd@ykijokgh ds dqN d`R; vuq'kklfud 
dk;Zokfg;ksa dks vkdf"kZr dj ldrs gSa rFkk u fd ,d nkf.Md mica/k & vfHk;kstu }kjk 
vkijkf/kd eu%fLFkfr LFkkfir ugha & ;g LFkkfir djus ds fy, dksbZ lcwr ugha fd 
vihykFkhZx.k] ftudk voS/k d`R; djus dh lkft'k djus dk vfHkdFku gS] ds e/; dksbZ 
djkj Fkk & nks"kflf) vikLr & vihysa eatwjA ¼ih-ds- jdoky ¼ih-,l- jdoky½ fo- 
;wfu;u vkWQ bafM;k½ …*107

Prevention of Corruption Act (49 of 1988), Section 13(1)(d) & 13(2) and 
Penal Code (45 of 1860), Section 120-B – Ingredients of Offence – Held – 
Petitioners produced true copy of unregistered sale deed before various 
authorities to mutate disputed property and to take permission for 
constructing residential cum commercial complex, it is neither an illegal act 
nor an act which is not illegal in itself but is done by illegal means – Essential 
ingredients of Section 120-B IPC is absent – No offence u/S 120-B IPC made 
out – In consequence of such finding, charges under the 1988 Act are wrongly 
leveled against petitioners. [Narendra Jain Vs. Lokayukta Police 
Establishment] (DB)…1910
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Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 13¼1½¼d½ o 13¼2½ ,oa n.M 
lafgrk ¼1860 dk 45½] /kkjk 120&B & vijk/k ds ?kVd & vfHkfu/kkZfjr & ;kphx.k us 
fookfnr laifRr ukekarfjr djus ,oa vkoklh; lg okf.kfT;d Hkou dk fuekZ.k djus 
gsrq vuqefr ysus ds fy, fofHkUu izkf/kdkjhx.k ds le{k vjftLVªhd`r foØ; foys[k dh 
lR; izfrfyfi izLrqr dh] ;g u rks ,d voS/k dk;Z gS u gh dksbZ ,slk dk;Z gS tks vius 
vki esa rks voS/k ugha gks ijarq voS/k lk/kuksa }kjk fd;k x;k gks & Hkk-na-la- dh /kkjk 
120&B ds vko';d ?kVd vuqifLFkr gS & Hkk-na-la- dh /kkjk 120&B ds varxZr dksbZ 
vijk/k ugha curk & mDr fu"d"kZ ds ifj.kkeLo:i] vf/kfu;e 1988 ds varxZr 
;kphx.k ds fo:) xyr :i ls vkjksi yxk;s x;sA ¼ujsUnz tSu fo- yksdk;qDr iqfyl 
bLVSfCy'kesaV½ (DB)…1910

Prevention of Corruption Act (49 of 1988), Section 13(1)(d) & 13(2), 
Penal Code (45 of 1860), Section 120-B and Criminal Procedure Code, 1973 (2 
of 1974), Section 482 – Ingredients of Offence – Held – Case is purely of civil 
nature where the question that whether petitioner has properly calculated 
and paid stamp duty and was under obligation to pay remaining stamp duty 
in treasury for registration of unregistered sale deed is still pending for 
adjudication in Writ Petition – Lokayukta wrongly registered FIR against 
petitioners by converting a civil wrong into a criminal one – FIR and 
consequential proceedings are quashed – Application allowed. [Narendra 
Jain Vs. Lokayukta Police Establishment] (DB)…1910

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 13¼1½¼d½ o 13¼2½] n.M 
lafgrk ¼1860 dk 45½] /kkjk 120&B ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 
482 & vijk/k ds ?kVd & vfHkfu/kkZfjr & izdj.k iw.kZ :i ls flfoy izd`fr dk gS] tgka 
;g iz'u fjV ;kfpdk esa U;k;fu.kZ;u ds fy, vHkh Hkh yafcr gS fd D;k ;kph us LVkEi 
'kqYd dh mfpr :i ls x.kuk ,oa Hkqxrku fd;k gS rFkk vjftLVªhd`r foØ; foys[k ds 
jftLVªhdj.k gsrq dks"kkxkj esa cdk;k LVkEi 'kqYd dk Hkqxrku djus gsrq ck/;rk/khu Fkk 
& yksdk;qDr us ,d flfoy nks"k dks nkf.Md nks"k esa ifjofrZr djrs gq, ;kphx.k ds 
fo:) xyr :i ls izFke lwpuk izfrosnu iathc) fd;k & izFke lwpuk izfrosnu ,oa 
ikfj.kkfed dk;Zokfg;ka vfHk[kafMr & vkosnu eatwjA ¼ujsUnz tSu fo- yksdk;qDr iqfyl 
bLVSfCy'kesaV½ (DB)…1910

Prevention of Corruption Act (49 of 1988), Section 17-A – Applicability 
– Held – Allegations relate to decision taken or/and recommendation made 
by applicants in their capacity as Asst. Engineer and Sub-Engineer, thus by 
the very nature of allegation, the bar contained in Section 17-A gets 
attracted. [Yogesh Nayyar Vs. State of M.P.] (DB)…1974

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 17&A & iz;ksT;rk & 
vfHkfu/kkZfjr & vfHkdFku lgk;d bathfu;j ,oa mi&bathfu;j dh gSfl;r ls 
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vkosndx.k }kjk fd;s x;s fofu'p; vFkok@,oa flQkfj'k ls lacaf/kr gS] vr% 
vfHkdFku ds Lo:i ls /kkjk 17&A esa varfuZfgr otZu vkdf"kZr gks tkrk gSA ¼;ksxs'k 
uS¸;j fo- e-iz- jkT;½ (DB)…1974

Prevention of Corruption Act (49 of 1988), Section 17-A – FIR – 
Investigation – Prior Approval – Held – By Section 17-A what has been 
prohibited is conduction of investigation by police officer – Even if an FIR is 
lodged, investigation cannot take place without prior approval of competent 
authority. [Yogesh Nayyar Vs. State of M.P.] (DB)…1974

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 17&A & izFke lwpuk 
izfrosnu & vUos"k.k & iwoZ vuqeksnu & vfHkfu/kkZfjr & /kkjk 17&A }kjk tks izfrf"k) 
fd;k x;k gS] og iqfyl vf/kdkjh }kjk vUos"k.k dk lapkyu fd;k tkuk gS & Hkys gh 
izFke lwpuk izfrosnu iathc) fd;k x;k gS] l{ke izkf/kdkjh ds iwoZ vuqeksnu ds fcuk 
vUos"k.k ugha fd;k tk ldrkA ¼;ksxs'k uS¸;j fo- e-iz- jkT;½ (DB)…1974

Prevention of Food Adulteration Act (37 of 1954), Section 13(1) & 13(2) 
– Re-Testing of Sample – Right of Accused – Held – Accused has a right to 
exercise an option of sending sample to Central Food Laboratory for re-
testing by making application to Court within 10 days from the date of 
receipt of report – If copy of report of Public Analyst is not delivered to 
accused, his right u/S 13(2) will be defeated – Mere dispatch of report to 
accused is not a sufficient compliance of Section 13(2), report must be served 
on accused. [Vasudev Vs. State of M.P.] …1967

[kk| vifeJ.k fuokj.k vf/kfu;e ¼1954 dk 37½] /kkjk 13¼1½ o 13¼2½ & uewus 
dk iqu% ijh{k.k & vfHk;qDr dk vf/kdkj & vfHkfu/kkZfjr & vfHk;qDr ds ikl fjiksVZ dh 
izkfIr ls 10 fnuksa ds Hkhrj U;k;ky; esa vkosnu izLrqr dj uewus dks iqu% ijh{k.k ds fy, 
dsUnzh; [kk| iz;ksx'kkyk Hkstus ds fodYi dk iz;ksx djus dk vf/kdkj gS & ;fn yksd 
fo'ys"kd dh fjiksVZ dh izfr vfHk;qDr dks ugha nh xbZ] /kkjk 13¼2½ ds varxZr mldk 
vf/kdkj foQy gks tk,xk & vfHk;qDr dks ek= fjiksVZ Hkstuk /kkjk 13¼2½ dk Ik;kZIr 
vuqikyu ugha gS] vfHk;qDr dks fjiksVZ dh rkehy gksuh pkfg,A ¼oklqnso fo- e-iz- jkT;½ 

…1967

Protection of Children from Sexual Offences Act (32 of 2012), 
(POCSO) Sections 3, 4, 5 & 6 – See – Penal Code, 1860, Sections 302, 363, 366, 
376(2)(f) & 377 [In Reference Vs. Anokhilal] (DB)…1891

ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e ¼2012 dk 32½] ¼iksDlks½ /kkjk,Wa 
3] 4] 5 o 6 & ns[ksa & n.M lafgrk] 1860] /kkjk,Wa 302] 363] 366] 376¼2½¼f½ o 377 ¼bu 
jsÝsUl fo- vuks[khyky½ (DB)…1891
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Protection of Children from Sexual Offences Act (32 of 2012), Section 
3(a) r/w 4 – See – Penal Code, 1860, Sections 342, 376(1), 376(2)(v) [Dinesh 
Yadav Vs. State of M.P.] (DB)…1841

ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e ¼2012 dk 32½] /kkjk 3¼a½ 

lgifBr 4 & ns[ksa & n.M lafgrk] 1860] /kkjk,¡ 342] 376¼1½] 376¼2½¼v½ ¼fnus'k ;kno 
fo- e-iz- jkT;½ (DB)…1841

Protection of Children from Sexual Offences Act (32 of 2012), Section 
29(2) & 30 – Presumption – Held – Section 29 & 30 creates a presumption, 
such presumption depends on the ability of prosecution to establish the 
foundational facts – When no foundational facts could be established by 
prosecution, by taking aid of presumption u/S 29 & 30, an accused cannot be 
held guilty. [Dinesh Yadav Vs. State of M.P.] (DB)…1841

ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e ¼2012 dk 32½] /kkjk 29¼2½ o 
30 & mi/kkj.kk & vfHkfu/kkZfjr & /kkjk 29 o 30 mi/kkj.kk l`ftr djrh gS] ,slh 
mi/kkj.kk vk/kkjHkwr rF;ksa dks LFkkfir djus dh vfHk;kstu dh {kerk ij fuHkZj gksrh gS 
& tc vfHk;kstu }kjk dksbZ Hkh vk/kkjHkwr rF; LFkkfir ugha fd;s tk lds] /kkjk 29 o 
30 ds varxZr mi/kkj.kk dh lgk;rk ysdj] fdlh vfHk;qDr dks nks"kh ugha Bgjk;k tk 
ldrkA ¼fnus'k ;kno fo- e-iz- jkT;½ (DB)…1841

Protection of Women from Domestic Violence Act (43 of 2005), Sections 
2(d), 21 & 31 and Guardians and Wards Act (8 of 1890), Section 12 – Custody 
Orders – Held – Under the 1890 Act, not only the mother can claim temporary 
custody of minor child but the father can also apply for the same – However, 
under the 2005 Act only a woman who is subjected to domestic violence or a 
person making an application on her behalf can apply for the temporary 
custody of child – Section 21 & 31 of 2005 Act are not ultra vires – Petition 
dismissed. [Ashwini Pradhan Vs. Union of India] (DB)…1771

?kjsyw fgalk ls efgykvksa dk laj{k.k vf/kfu;e ¼2005 dk 43½] /kkjk,¡ 2¼d½] 21 o 
31 ,oa laj{kd vkSj ÁfrikY; vf/kfu;e ¼1890 dk 8½] /kkjk 12 & vfHkj{kk ds vkns'k & 
vfHkfu/kkZfjr & vf/kfu;e 1890 ds varxZr] u dsoy ekrk vo;Ld ckyd dh vLFkk;h 
vfHkj{kk dk nkok dj ldrh gS] cfYd firk Hkh mDr ds fy, vkosnu dj ldrk gS & 
rFkkfi] vf/kfu;e 2005 ds varxZr dsoy ,d efgyk tks ?kjsyw fgalk ls ihfM+r gS vFkok 
,d O;fDr tks mldh vksj ls vkosnu dj jgk gS] ckyd dh vLFkk;h vfHkj{kk ds fy, 
vkosnu dj ldrk gS & vf/kfu;e 2005 dh /kkjk 21 o 31 vf/kdkjkrhr ugha gSa & 
;kfpdk [kkfjtA ¼vf'ouh iz/kku fo- ;wfu;u vkWQ bafM;k½ (DB)…1771

Protection of Women from Domestic Violence Act (43 of 2005), Sections 
2(d), 21 & 26 and Guardians and Wards Act (8 of 1890), Section 12 – Relief in 
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Other Proceedings – Held – As illustrated in Section 26 of the 2005 Act itself, 
that any such relief could also be initiated in any other Court of law, 
therefore, only because a wrong order is passed by concerned authority, it 
would not render the statute itself to be unconstitutional. [Ashwini Pradhan 
Vs. Union of India] (DB)…1771

?kjsyw fgalk ls efgykvksa dk laj{k.k vf/kfu;e ¼2005 dk 43½] /kkjk,¡ 2¼d½] 21 o 
26 ,oa laj{kd vkSj ÁfrikY; vf/kfu;e ¼1890 dk 8½] /kkjk 12 & vU; dk;Zokfg;ksa esa 
vuqrks"k & vfHkfu/kkZfjr & tSlk fd vf/kfu;e 2005 dh /kkjk 26 esa funf'kZr gS] fd ,slk 
dksbZ Hkh vuqrks"k fof/k ds fdlh vU; U;k;ky; esa Hkh izkjaHk fd;k tk ldrk Fkk] vr% 
dsoy bl dkj.k fd lacaf/kr izkf/kdkjh }kjk xyr vkns'k ikfjr fd;k x;k gS] og dkuwu 
dks vius vki esa vlaoS/kkfud ugha cuk nsxkA ¼vf'ouh iz/kku fo- ;wfu;u vkWQ bafM;k½ 

(DB)…1771

Protection of Women from Domestic Violence Act (43 of 2005), Section 
21 & 31 and Guardians and Wards Act (8 of 1890), Section 12 – Objects and 
Reasons – Held – Domestic Violence Act is enacted with solemn purpose to 
secure and protect certain rights of women which are constitutionally 
guaranteed and also to protect them from domestic violence – However the 
1890 Act is enacted with the object to secure interest of minor particularly in 
matters of appointment of guardians and protection of minor's property etc. 
[Ashwini Pradhan Vs. Union of India] (DB)…1771

?kjsyw fgalk ls efgykvksa dk laj{k.k vf/kfu;e ¼2005 dk 43½] /kkjk 21 o 31 ,oa 
laj{kd vkSj ÁfrikY; vf/kfu;e ¼1890 dk 8½] /kkjk 12 & mn~ns'; rFkk dkj.k & 
vfHkfu/kkZfjr & ?kjsyw fgalk vf/kfu;e efgykvksa ds dfri; vf/kdkj] tks laoS/kkfud :i 
ls izR;kHkwr gSa] dks lqjf{kr vkSj lajf{kr djus ds lR;fu"B iz;kstu ls rFkk lkFk gh mUgsa 
?kjsyw fgalk ls cpkus ds fy, Hkh vf/kfu;fer fd;k x;k gS & rFkkfi] vf/kfu;e 1890 
vo;Ld ds fgr dks lqjf{kr j[kus ds mn~ns'; ls vf/kfu;fer fd;k x;k gS fof'k"V :i 
ls laj{kdksa dh fu;qfDr rFkk vo;Ld dh laifRr bR;kfn ds laj{k.k ds ekeyksa esaA 
¼vf'ouh iz/kku fo- ;wfu;u vkWQ bafM;k½ (DB)…1771

Protection of Women from Domestic Violence Act (43 of 2005), Sections 
21, 31 & 36 – Anomalies – Held – Even if the plea of petitioner were to be 
accepted that there are certain anomalies in the 2005 Act, the same would 
stand covered by Section 36 to the extent that all provisions of the Act are in 
addition to and not in derogation of the provisions of any other law. [Ashwini 
Pradhan Vs. Union of India] (DB)…1771

?kjsyw fgalk ls efgykvksa dk laj{k.k vf/kfu;e ¼2005 dk 43½] /kkjk,¡ 21] 31 o 
36 & vlaxfr & vfHkfu/kkZfjr & ;|fi] ;kph dk vfHkokd~ fd vf/kfu;e 2005 esa dqN 
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vlaxfr;ka gS] Lohdk;Z fd;k tkuk Fkk] mDr vfHkokd~ /kkjk 36 ds varxZr ml lhek rd 
vkPNkfnr gS fd vf/kfu;e ds leLr mica/k fdlh vU; fof/k ds mica/kksa dk ifjo/kZu gS 
rFkk u fd vYihdj.kA ¼vf'ouh iz/kku fo- ;wfu;u vkWQ bafM;k½ (DB)…1771

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act (30 of 2013), Section 63 – See – Civil 
Procedure Code, 1908, Order 7 Rule 11(d) [Dilip Buildcom Ltd. Vs. 
Ghanshyam Das Dwivedi] …1872

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e ¼2013 dk 30½] /kkjk 63 & ns[ksa & flfoy ÁfØ;k lafgrk] 1908] 

vkns'k 7 fu;e 11¼d½ ¼fnyhi fcYMdkWe fy- fo- ?ku';ke nkl f}osnh½ …1872

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 
(33 of 1989), Section 3(1)(xii) & 3(2)(v) – See – Penal Code, 1860, Sections 342, 
376(1), 376(2)(v) [Dinesh Yadav Vs. State of M.P.] (DB)…1841

vuqlwfpr tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 

dk 33½] /kkjk 3¼1½¼xii½ o 3¼2½¼v½ & ns[ksa & n.M lafgrk] 1860] /kkjk,¡ 342] 376¼1½] 
376¼2½¼v½ ¼fnus'k ;kno fo- e-iz- jkT;½ (DB)…1841

Service Law – Appointment – Availability of Vacant Post – Held – 
Pursuant to an advertisement, petitioner applied for the said post and got 
selected – Later respondents refused to accept his joining on the ground that 
under some misconception, the said post was advertised and there is no such 
post available – Held – If for any reason, the post is not vacant, then R-1 shall 
create a supernumerary post for accommodating the petitioner – 
Respondent directed to accept the joining of petitioner and grant him 
seniority to the said post – Petition allowed. [Ganesh Singh Thakur Vs. State 
of M.P.] …*101

lsok fof/k & fu;qfDr & fjDr in dh miyC/krk & vfHkfu/kkZfjr & ,d foKkiu 
ds vuqlj.k esa] ;kph us dfFkr in ds fy, vkosnu fd;k rFkk p;fur gqvk & ckn esa 
izR;FkhZx.k us mlds inHkkj xzg.k dks Lohdkj djus ls bl vk/kkj ij euk dj fn;k fd 
fdlh Hkze ds varxZr dfFkr in dks foKkfir fd;k x;k Fkk rFkk ,slk dksbZ in miyC/k 
ugha gS & vfHkfu/kkZfjr & ;fn fdlh dkj.k ls in fjDr ugha gS] rc ;kph dks lek;ksftr 

djus ds fy, R&1 ,d vf/kla[; in l`ftr djsxk & izR;FkhZ dks funsf'kr fd;k tkrk 
gS fd ;kph dk inHkkj xzg.k dks Lohdkj djs rFkk mls dfFkr in ij ofj"Brk iznku djs 
& ;kfpdk eatwjA ¼xus'k flag Bkdqj fo- e-iz- jkT;½ …*101

Service Law – Appointment – Expiry of Select List – Held – Apex Court 
concluded that if petitioner approaches the Court during the validity of the 
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select list then relief claimed cannot be denied on the ground that the validity 
of the select list has expired during the period of litigation – Relief cannot be 
refused to which petitioner has been found entitled by the Court. [Ganesh 
Singh Thakur Vs. State of M.P.] …*101

lsok fof/k & fu;qfDr & p;u lwph dk volku & vfHkfu/kkZfjr & mPpre 
U;k;ky; us fu"df"kZr fd;k fd ;fn ;kph p;u lwph dh fof/kekU;rk ds nkSjku 
U;k;ky; ds le{k vkrk gS rc pkgk x;k vuqrks"k bl vk/kkj ij udkjk ugha tk ldrk 
fd p;u lwph dh fof/kekU;rk dk eqdnesckth dh vof/k ds nkSjku volku gks x;k gS & 
vuqrks"k] ftlds fy, ;kph dks U;k;ky; us gdnkj ik;k gS] dks euk ugha fd;k tk 

ldrkA ¼xus'k flag Bkdqj fo- e-iz- jkT;½ …*101

Service Law – Minor/Major Penalty – Held – In absence of any 
classification in the Certified Standing Order of respondents classifying the 
penalties as major or minor, the penalty of withholding of two increments 
with cumulative effect inflicted upon the petitioner earlier has to be treated 
as a major penalty and as per clause 2(g) of the ACPS Policy, petitioner is not 
entitled to be considered for selection to post in grade “A” by the respondents 
– Petition dismissed. [Ravi Kumar Rai Vs. Indian Oil Corporation Ltd.] 

…*109

lsok fof/k & y?kq@eq[; 'kkfLr & vfHkfu/kkZfjr & 'kkfLr;ksa dks eq[; vFkok 
y?kq ds :i esa oxhZd`r djus okys izR;FkhZx.k ds izekf.kr LFkk;h vkns'k esa fdlh 
oxhZdj.k ds vHkko esa] ;kph ij iwoZ esa vf/kjksfir dh xbZ] lap;h izHkko ls nks osru 
o`f);ka jksdus dh 'kkfLr dks eq[; 'kkfLr le>k tkuk pkfg, ,oa ,lhih,l uhfr ds [kaM 

2¼g½ ds vuqlkj] ;kph izR;FkhZx.k }kjk Js.kh **,** ds in ij p;u ds fy, fopkj esa fy, 
tkus dk gdnkj ugha gS & ;kfpdk [kkfjtA ¼jfo dqekj jk; fo- bafM;u vkW;y 
dkjiksjs'ku fy-½ …*109

Succession Act, Indian (39 of 1925), Section 8 – Property of Male Hindu 
– Held – Although compensation amount of death cannot be held to be a 
property of a male hindu, however it is clear that property of a Hindu male 
shall devolve firstly upon the heirs being relatives specified in class-I of 
Schedule and if there is no heir of Class-I, then upon the heirs being relatives 
specified in Class-II of Schedule. [Manoj Kumar Vs. H.D.F.C. Agro Journal 
Insurance Co. Ltd.] …*105

mÙkjkf/kdkj vf/kfu;e] Hkkjrh; ¼1925 dk 39½] /kkjk 8 & fgUnw iq:"k dh laifRr 
& vfHkfu/kkZfjr & ;|fi e`R;q dh izfrdj jkf'k dks ,d fgUnw iq:"k dh laifRr 
vfHkfu/kkZfjr ugha fd;k tk ldrk] rFkkfi ;g Li"V gS fd fgUnw iq:"k dh laifRr lcls 
igys vuqlwph ds oxZ&I esa fofufnZ"V laca/kh gksus okys okfjlksa dks U;kxr dh tk,xh ,oa 
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;fn oxZ&I dk dksbZ okfjl ugha gS] rc vuqlwph ds oxZ&II esa fofufnZ"V laca/kh gksus okys 
okfjlksa dks tk,xhA ¼eukst dqekj fo- ,p-Mh-,Q-lh- ,xzks tuZy ba';ksjsal da- fy-½ 

…*105

VAT Act, M.P. (20 of 2002), Section 37(5) and VAT Rules, M.P., 2006, 
Rule 48(1)(a) – Interest on Delayed Payment of Refund – Held – If the amount 
of refund of tax is not made to assessee within period of 60 days from the date 
of passing of the order of refund, then Revenue is obliged to pay interest for 
the delay till the date of payment at the rate of 1% per month on the amount 
of refund – Despite clear mandatory provision, Revenue has delayed the 
payment from 30.01.2016 to 30.08.2017 – Petitioner entitled for interest for 
delayed payment – Petition allowed with cost. [Glory Creations (M/s.) Vs. 
Commercial Tax Officer] (DB)…1765

oSV vf/kfu;e] e-iz- ¼2002 dk 20½] /kkjk 37¼5½ ,oa oSV fu;e] e-iz-] 2006] fu;e 

48¼1½¼a½ & izfrnk; ds foyafcr Hkqxrku ij C;kt & vfHkfu/kkZfjr & ;fn izfrnk; dk 
vkns'k ikfjr gksus dh fnukad ls 60 fnu ds Hkhrj djnkrk dks dj ds izfrnk; dh jkf'k 
iznku ugha dh tkrh gS] rc foyac ds fy, izfrnk; dh jkf'k ij 1% izfrekg dh nj ls 
Hkqxrku fnukad rd C;kt dk Hkqxrku djus ds fy, jktLo ck/; gS & Li"V vkKkid 
mica/k ds ckotwn] jktLo us fnukad 30-01-2016 ls 30-08-2017 rd Hkqxrku esa foyac 
fd;k gS & ;kph foyafcr Hkqxrku ds fy, C;kt dk gdnkj gS & ;kfpdk O;; ds lkFk 
eatwjA ¼Xyksjh fØ;s'kul~ ¼es-½ fo- def'kZ;y VSDl vkWfQlj½ (DB)…1765

VAT Act, M.P. (20 of 2002), Section 37(5) and VAT Rules, M.P., 2006, 
Rule 48(1)(a) – Procedure – Held – When Section 37 in mandatory terms 
obliges Revenue to pay interest on any delay beyond period of 60 days, then 
the procedural provision of Rule 48 or any Form for that matter cannot 
jeopardize the right of interest flowing from Section 37(5) of 2002 Act. [Glory 
Creations (M/s.) Vs. Commercial Tax Officer] (DB)…1765

oSV vf/kfu;e] e-iz- ¼2002 dk 20½] /kkjk 37¼5½ ,oa oSV fu;e] e-iz-] 2006] fu;e 

48¼1½¼a½ & izfØ;k & vfHkfu/kkZfjr & tc /kkjk 37 vkKkid :i ls jktLo dks 60 fnuksa 
dh vof/k ls ijs fdlh foyac ij C;kt dk Hkqxrku djus ds fy, ck/; djrh gS] rc /kkjk 
48 dk izfØ;kRed mica/k vFkok ml ekeys ds laca/k esa dksbZ izk:i vf/kfu;e 2002 dh 
/kkjk 37¼5½ ls izokfgr gksus okys C;kt ds vf/kdkj dks ladV esa ugha Mky ldrkA 
¼Xyksjh fØ;s'kul~ ¼es-½ fo- def'kZ;y VSDl vkWfQlj½ (DB)…1765

VAT Rules, M.P., 2006, Rule 48(1)(a) – See – VAT Act, M.P., 2002, Section 
37(5) [Glory Creations (M/s.) Vs. Commercial Tax Officer] (DB)…1765
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oSV fu;e] e-iz-] 2006] fu;e 48¼1½¼a½ & ns[ksa & oSV vf/kfu;e] e-iz-] 2002] 
/kkjk 37¼5½ ¼Xyksjh fØ;s'kul~ ¼es-½ fo- def'kZ;y VSDl vkWfQlj½ (DB)…1765

* * * * *
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FAREWELL

HON'BLE SMT. JUSTICE NANDITA DUBEY

Born on September 17, 1961 at Gwalior. Did B.Sc. in the year 1981and 
M.A. Economics in the year 1983 from Bhopal University. Did LL.B. in the year 
2001 from Jiwaji University Gwalior. Practiced independently before the High 
Court, District Level Courts and also at various Tribunals Commissions, etc. 
especially in Constitutional matters, Debts-recovery related matters, Civil 
matters, Criminal matters, Corporate matters, Industrial and Labour matters. Was 
Standing Counsel for various Banks, Corporations, Financial institution. 
Appointed as the Hon. Secretary of "Core Consultative Group" and subsequently 
as Convenor of the Complaint cell for Gwalior & Chambal Divisions & worked 
actively as a human rights activist under the umbrella and patronage of the M.P. 
Human Rights Commission from year 2000 to 2004. Elevated as Additional Judge 
of the High Court of Madhya Pradesh, took oath on April 07, 2016. Sworn in as 
Judge of the Madhya Pradesh High Court on 17.03.2018 and demitted office on 
September 16, 2023. 

We, on behalf of The Indian Law Reports (M.P. Series), wish Her 
Lordship, a healthy, happy and prosperous life. 

-------------- 



FAREWELL OVATION TO HON'BLE SMT. JUSTICE NANDITA  
DUBEY, GIVEN ON 15.09.2023, IN THE COURT HALL NO.1, HIGH 
COURT OF M.P., JABALPUR.

Hon'ble Mr. Justice Ravi Malimath, Chief Justice, bids farewell to the 
demitting Judge :-

th
Smt. Justice Nandita Dubey was born on 17  of September 1961 at 

Gwalior. After completing her schooling from Bal Vidya Mandir, Indore in 1978, 
she obtained her B.Sc. degree in 1981 and M.A. Economics (Regional Planning & 
Eco. Growth) degree in 1983 from Bhopal University. She completed her 
graduation in Law (LL.B.) from Jiwaji University, Gwalior in the year 2001 and 

th th was a 5  rank holder. Thereafter, she was enrolled as an Advocate on 25  of 
August 2001 and started practice in various branches of law, i.e. Civil, Criminal, 
Constitutional, Industrial, Corporate and Labour matters at the High Court of 
Madhya Pradesh, District level courts and also at various Tribunals/ 
Commissions. She was a counsel for various institutions, i.e. IFCI Ltd., M.P. 
Housing Board, HDFC Bank, Union Bank, Tata Motors Finance Ltd., CITI 
Financials, KS Oils Ltd., TVS Motors Ltd., Indiabulls Financials Ltd., Cadburys 
Ltd., Agro Solvent Products Ltd. etc. She worked as the Honorary Secretary of 
“Core Consultative Group” and subsequently as Convenor of the complaint cell 
for Gwalior and Chambal Divisions. She also worked actively as a human rights 
activist under the M.P. Human Rights Commission from 2000 to 2004.

Her grandfather-in-law late Shri P.L. Dubey was a senior Advocate and 
Advocate General of Madhya Pradesh. Her father-in-law Shri Justice S.K. Dubey 
is a former Judge of the High Court of Madhya Pradesh.

She was elevated as an Additional Judge of the High Court of Madhya 
th th

Pradesh on 7  of April 2016 and thereafter as a permanent Judge on 17  of March 
2018.

She has not only contributed to the development of law on the judicial 
side, but has also made invaluable contribution for the betterment of 
administration of the High Court as well. I have found her assistance on 
administrative matters very useful. On the administrative side, she served in 
different capacities with various committees. She was Chairperson of the 
Museum Committee, Gender Sensitisation and Internal Complaints Committee 
for the High Court and Family Courts and Gram Nyayalaya Committee. She was 
also a member of the Administrative Committee (M.P. Judicial Service), High 
Court Infrastructure Committee, Governing Council Madhya Pradesh State 
Judicial Academy, District Court Establishment Committee, Committee for Law 
Clerks and Intern and Permanent Vulnerable Witnesses Deposition Centers 
Scheme Committee. 
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She not only possesses vast knowledge of law but also of subjects of 
general importance. Her wisdom, learning, sound knowledge of law and legal 
acumen is manifested through her judgments.

Throughout her distinguished career as a Judge, she has delivered 
numerous judgments on various jurisdictions which have immensely contributed 
towards the growth of procedural and substantive law. During her tenure as a 
Judge of the High Court of Madhya Pradesh, she has disposed off 15299 cases. 
She has dealt with all fields of law with equal proficiency. A number of her 
judgments are reported in law journals. The decisions rendered by her reflect her 
knowledge of law. 

In the case of Kishan Singh @ Krishnapal Singh Vs. State of Madhya 
Pradesh, while acquitting the accused, it was held that inferences drawn by the 
Courts have to be on the basis of established cases and not on conjectures. The 
cause of death must be established from the medical evidence that has come on 
record. The circumstances of last seen together cannot by itself form the basis of 
holding the accused guilty of the offence. In the case of circumstantial evidence, 
not only the various links in the chain of evidence should be clearly established 
but the chain must be complete as to rule out the likelihood of innocence of the 
accused. 

In M/s Mohanlal Hargovinddas Bidi Udyog Private Ltd. Vs. Jyotsnaben P. 
Patel, the question involved was whether the power of review not specifically 
conferred upon the Company Law Board by the Rules/ Regulations statutorily 
framed, could still be exercised by the Board by restoring to the inherent powers 
conferred upon it under Regulation 44 of the Company Law Board Regulations, 
1991. While allowing the appeal, it was held that the power of review is not an 
inherent power. It must be conferred by law either specifically or by necessary 
implications. Hence, the Company Law Board, acting as a quasi-judicial 
authority under a statute cannot exercise a power unless conferred specifically by 
the statute.

In Smt. Amrita Bhatia and others Vs. Baljeet Singh Bhatia and others, 
while considering the miscellaneous petition filed against the order passed by the 
Additional Collector under Section 15 of the Maintenance and Welfare of Parents 
and Senior Citizens Act, 2007, it was held that the property in question is the self-
acquired property of the parents and the daughter-in-law cannot claim a right of 
residence against her father-in-law. A major son, whether married or unmarried, 
has no legal right to live in the parents' house and he can live in that house only on 
the mercy of his parents as long as the parents allow him to do so. The parents 
cannot be compelled to allow the petitioners to stay in his house.
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In M. M. Khan Vs. The State of Madhya Pradesh through Special Police 
Establishment, Lokayukta, while setting aside the conviction of the appellant 
under the provisions of the Prevention of Corruption Act, 1988. It was observed 
that it is a settled proposition of law that conviction of an accused cannot be based 
on an inference. In cases of bribery, the demand and acceptance of bribe money 
should be proved against the accused beyond all reasonable doubt either by direct 
evidence or even by circumstantial evidence, where each link of the chain of 
events is established pointing towards the guilt of the accused. The prosecution 
has to lead cogent evidence in that regard to complete the chain duly supported by 
appropriate evidence.

She has successfully completed her tenure as a Judge of this Court and has 
contributed to the dispensation of justice to the litigants. I found her to be 
courteous and dedicated to the cause of justice. She is admired and respected in the 
judicial fraternity. She will forever be remembered for her eminence and 
excellence as a Judge of this Court. I am sure that even after retirement, she would 
always be eager to lend her helping hand, whenever the situation arises.

I, on my behalf and on behalf of my esteemed sister and brother Judges 
wish Smt. Justice Nandita Dubey a very happy, contented and peaceful life.

--------------

Shri Prashant Singh, Advocate General, M.P., bids farewell:-

We have gathered here today to bid a very fond farewell to a remarkable 
lady Judge Hon'ble Mrs. Justice Nandita Dubey and to express our gratitude for 
dedicating her life to the pursuit of justice. As she embarks on this new chapter in 
life, it is an honour to celebrate the great legacy that she leaves behind. It is after 
serving this sacred institution for more than 7 years that she is demitting the Office 
of Judge of this Court.

Born in the renowned family of Mr. B.M.N. Singh, Retired Additional 
Director, Industries, she got married to late Shri Aditya Dubey, a well known 
Chartered Accountant in Gwalior. Her father-in-law Shri S.K. Dubey was a 
former Judge of Hon'ble High Court of M.P. and her grandfather-in-law late Shri 
P.L. Dubey was former Advocate General of M.P.

After obtaining her Law Degree in the year 2001, Mrs. Justice Dubey 
started practicing at Gwalior. From the very beginning of her career, she believed 
that the best way to find yourself is to lose yourself in the service of others. 
Looking to her legal acumen, knowledge and hard-work, she was elevated as 

thAdditional Judge of the High Court of M.P. on 7  of April 2016. The atmosphere in 
Mrs. Justice Dubey's Court was very cordial, however any request for 
adjournments were very politely declined. Mrs. Justice Dubey has been extremely 
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kind to the junior lawyers and encouraged them to argue cases. It is because of her 
hard-work, diligence, adherence to professional ethics and her polite nature that 
she has gained the respect, trust and love of all the members of the Bar. Law 
Officers of the State, who have had the privilege to appear before her, learned a lot 
from Mrs. Justice Dubey. Throughout her judicial career, Mrs. Justice Dubey has 
maintained the highest standards of integrity, wisdom and compassion while 
deciding a large number of cases and her contribution in minimising the pending 
cases is immense.

Mrs. Justice Dubey has not only dispensed justice but has also been a 
mentor and source of inspiration to many in the legal community. Her guidance 
and unwavering dedication to the principles of justice have touched the lives of 
countless individuals.

As we bid farewell to Mrs. Justice Dubey, let us remember the countless 
cases she presided over; the wisdom she shared in her judgments, and the 
immense respect that she commanded in her courtroom. Her legacy will continue 
to influence and guide those who follow in her footsteps.

Mrs. Justice Dubey, your retirement may mark the end of your tenure on 
the Bench, but it certainly does not mark the end of your deep impact. Your 
contributions to the legal field will be remembered and cherished for decades to 
come. We wish Mrs. Justice Dubey a retirement filled with joy, relaxation, and 
new endeavours.

I, as Advocate General of State of M.P. along with all law officers of the 
State and also on behalf of the State of M.P. wish Hon'ble Mrs. Justice Dubey good 
health and hope that she will live her life with the same spirit, passion and energy 
as she has lived till now. 

May God almighty continue to bless her and her family for all times to 
come.

Thank you

--------------

Shri Pushpendra Yadav, Deputy Solicitor General, bids farewell :-

Today, we gather here to bid a heartfelt farewell to one of the most 
distinguished and accomplished members of our legal community, Hon'ble Smt. 
Justice Nandita Dubey as she retires from her esteemed position as a High Court 
Judge.

Your Ladyship appointed as an Additional Judge of the Hon'ble High 
th thCourt on 7  of April 2016 and later on made permanent Judge on 17  of March 

2018.
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Your Ladyship has had a remarkable career in the judiciary, spanning 8 
years, during which she has made significant contributions to the legal landscape 
of our nation. She has served with dedication, integrity, and an unwavering 
commitment to justice.

In the words of Dr. B.R. Ambedkar, “Law and order are the medicine of the 
body politic and when the body politic gets sick, medicine must be administered.” 
Throughout her tenure, Your Ladyship has been a tireless and dedicated healer, 
administering the medicine of justice to our society.

Throughout her career, Your Ladyship has demonstrated exemplary legal 
acumen and a deep understanding of the law. She has presided over and also part 
of numerous cases that have had a profound impact on our legal system, setting 
important precedents and upholding the principles of justice.

As Your Ladyship embarks on this new chapter of her life in retirement, 
she leaves behind a legacy that will continue to inspire and guide us in our pursuit 
of justice. Her dedication to the cause of justice and the betterment of society 
serves as a shining example for all of us.

As Your Ladyship begins her well-deserved retirement. I hope that she 
finds joy, fulfillment, and peace in the years ahead.

 In the end, I, on behalf of Union of India, Law Officers and on my own 
behalf, I extend my heartfelt thanks to Your Ladyship for her years of dedicated 
service to the judiciary. We extend our warmest wishes for a happy and healthy 
retirement. 

Thank you.

--------------

Shri Radhe Lal Gupta, Co-Chairman and Honorary Secretary, State   
Bar Council of M.P., bids farewell :-

With a heavy heart, we all have gathered here to bid farewell to Smt. 
th

Justice Nandita Dubey, who is demitting the office on 15  of September. 2023. I 
am privileged to get this rare opportunity to My Lord Smt. Justice Nandita Dubey 
who is an embodiment of success earned through sheer hard work, sincerity, and 
dedication.

After completing Law graduation, My Lord, got enrolled as an advocate in 
M.P. State Bar Council Madhya Pradesh in the year 2001 & thereafter started 
practice in law in the year 2001. She practiced in various branches of law. Hon'ble 
Smt. Justice Nandita Dubey was standing counsel for MP Housing Board, HDFC 
Bank and various companies. 
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She was appointed as the Hon. Secretary of “Core Consultative Group” 
and Convener of the Complaint cell for Gwalior and Chambal Divisions & 
worked actively as a Human Rights activist of the M.P. Human Rights 
Commission.

My Lord Justice Smt. Nandita Dubey was appointed as an Additional 
Judge of the High Court of Madhya Pradesh in the year 2016 and as a permanent 
Judge in the year 2018.

My Lord's greatest achievement is her acceptability by the advocates, 
litigants and common man. For a Judge, if they feel and realize that before that d 
Court they shall get justice, then, Judge has succeeded and justifies occupying the 
chair of high office of the said judiciary. Smt. Justice Nandita Dubey has achieved 
the same.

My Lord Justice Smt. Nandita Dubey has never shirked from her 
responsibilities, in dispensation of justice, because of her best knowledge in every 
branch of law, she never faced any difficulty in dealing with law.

My Lord Smt. Justice Nandita Dubey is capable to solve any serious 
problem in a very light and easy mood. My Lord is very prompt in reaching to the 
correct conclusion and solution to any problem.

My Lord I, on behalf of the State Bar Council of Madhya Pradesh, on 
behalf of advocates of Madhya Pradesh and my own behalf, wish Your Lordship 
all the best for the days to come and wish you a very happy and healthy in future 
life.

--------------

Shri Sanjay Verma, President, M.P. High Court Bar Association, 
Jabalpur, bids farewell:- 

Today, we gather to bid farewell to a remarkable Judge, Justice Nandita 
Dubey ji. It is an honour to represent the Madhya Pradesh High Court Bar 
Association, Jabalpur, and express our profound appreciation for Justice Dubey's 
substantial contributions to the field of law and justice.

 Justice Dubey has consistently maintained the dignity of the Court room, 
employing a unique approach to preserving decorum during proceedings. Her 
method of directing those who disrupt proceedings to arrange tea during the lunch 
break serves as a gentle reminder to all about the importance of respect and 
decorum in legal proceedings.

Justice Dubey assumed her role as a Judge of the High Court of Madhya 
Pradesh on April 7, 2016. Throughout her tenure, she has gained a reputation for 
fairness, integrity and compassion. She has made several significant legal 
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decisions that exemplify her unwavering commitment to justice. Allow me to 
highlight a few of them.

l�She held that the right to free speech by granting bail to an individual 
who had criticized the Chief Minister on social media.

l�She also upheld a widow's entitlement to inherit her late husband's 
property, even after her subsequent marriage. She ruled that the second marriage 
was not valid and that the widow deserved support and a share of the property.

We have been fortunate to have Justice Dubey with us for over seven 
years. She has not only been an exceptional Judge but also a mentor to young 
lawyers and those seeking her guidance. 

On behalf of the M.P. High Court Bar Association, I wish to express our 
profound gratitude to Justice Nandita Dubey Ji. We extend our warmest wishes 
for a joyful retirement and robust health. Her conduct in the legal profession will 
be eternally cherished.

Thank you.

--------------

Shri Anil Khare, President, High Court Advocates' Bar Association, 
Jabalpur, bids farewell:-

As the credentials and biography of My Lord has already been talked 
about by Hon'ble the Chief Justice and also by my companion advocates, I would 
like to take this opportunity to discuss more about My Lord's work life, as the Bar 
has seen it.

Today, when I stand here with a heavy heart to bid adieu to My Lord 
Hon'ble Justice Smt. Nandita Dubey, I am reminded of the words penned by the 
one of the great legal luminary- Nani Palkhiwala in the book named – The Role of 
the Judiciary and Legal Profession.

“ To the Romans, Justice was a Goddess whose symbols were - a throne 
that tempests could not shake, a pulse that passion could not stir, eyes that were 
blind to any feeling of favour or ill will, and the sword that fell on all offenders 
with equal certainty and with impartial strength”

The above phrase is felicitous as they define My Lord's commitment and 
faithfulness proffered towards this institution. 

I am truly honoured and humbled to be given this opportunity on behalf of 
the High Court Advocates' Bar Association to thank My Lord for her unwavering 
patience, respectful demeanour, her integrity which was above-board and most 
importantly encouraging the Junior members of the Bar. I find it hard to describe 
the unstinting support that we, at the Bar, have received from you. 
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I am grateful that on several occasions I had the opportunity to appear 
before My Lord- a Judge of great intellect. I say it with conviction that the M.P. 
High Court has immensely benefitted from the gamut of experiences which My 
Lord has acquired during her voyage from one legal harbour to another. 

As My Lord is parting away from us, the Bar will be missing a great 
gesture of being with us for a cup of coffee at the end of the day, where she used to 
have a chat and give a word of encouragement to the young lawyers.

My Lord, although your absence will most certainly be felt, we would like 
to wish you the fondest of farewells. This moment is a little overwhelming, but as 
Seneca once said, “Every new beginning comes from another beginning's end”, I, 
on behalf of the High Court Advocates' Bar Association, wish you a happy and 
healthy life ahead, and pray that the goodness of the Almighty be showered upon 
you and your family.

In the end, I would like to wish you a very Happy Birthday, in advance.

Thank you.

--------------

Shri Aditya Adhikari, General Secretary, Senior Advocates' Council, 
Jabalpur, bids farewell:-

We have assembled here today to bid farewell to Hon'ble Justice Dubey 
thwho shall be demitting the high office of a Judge of this High Court on 16  of 

September 2023.

Hon'ble Justice Dubey, after completing her education, had an exemplary 
career as a lawyer. I had an opportunity to work with her in a case at Jabalpur and it 
was very clear to me that she was a very judicious and learned advocate and had 
great potential in her. Looking to her exceptional performance and ability and 
unsurpassed judicial acumen, My Lord was elevated as a Judge of this High Court 
in the year 2016.

Hon'ble Justice Dubey has played a major role in increasing the disposal 
of cases by deciding several complicated matters. She has also decided many 
legal issues which shall keep on guiding the legal fraternity for all times to come.

Hon'ble Justice Dubey was always a friend and guide to the junior lawyers 
who have learnt a lot, thereby, making themselves efficient. She has continuously 
maintained a cool and calm environment in her Court. The contribution of 
Hon'ble Justice Dubey to the judiciary shall be remembered by one and all.

The retirement as a Judge is not the end of a professional legal career and, 
in fact, is an opening to new and greater responsibilities in the future. I wish 
Hon'ble Justice Dubey all success for the upcoming new assignments.
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On behalf of the Senior Advocates' Council and on my own behalf, I wish 
your honour a very happy retirement, good health and all the best for future.

Thank you.

--------------

Farewell Speech delivered by Hon'ble Smt. Justice Nandita Dubey :- 

I am deeply humbled and honoured for the kind words and praises 
showered upon me. This is a bittersweet moment. Serving as a Judge of this August 
Institution has been an honour of my lifetime. In my short, but eventful legal career, I 
have accumulated so many fond memories that are going to last me a lifetime.

I believe, every person is born for a purpose, either to fulfill his or her own 
destiny or to help others to achieve theirs. I was a science student with no 
inclination towards law. I still remember the way my late husband, Shri Aditya 
Dubey, gently persuaded, a very reluctant me to pursue law, the way my late 
grandfather-in-law, Shri P.L. Dubey, explained the intricacies of law and the 
support and advice of my father-in-law, Retd. Hon'ble Shri Justice S.K. Dubey.

Just as I finished Law, Shri P.L. Dubey passed away, and I was forced to 
take over his office at the age of 40. I was scared and totally unprepared. I would 
not have survived had it not been for the relentless and selfless support of my late 
husband and guidance of my father-in-law.

It was my late husband's dream for me to become a High Court Judge one 
day. Though he was not there to share the joyous moment of my elevation. When I 
look back, it seems that the purpose of his life was to promote and see me sitting on 
the bench. He was my pillar of strength till the very end, and after his untimely 
demise, my daughters Shreya and Stuti and my sons-in-law Sitikanth and Nakul 
took over that role. I have my deepest gratitude for my family for standing by me 
through thick and thin, for understanding and bearing with me for not giving them 
enough time.

So I take this opportunity to express my gratitude to my parents Shri B.N. 
Singh & Late Uma Singh who have taught me to be always upright, humble and 
compassionate. To my late husband, for envisioning that I am capable of taking up 
this role, my late grandfather-in-law for placing his faith in me and my father-in-
law, who kept me motivated throughout this journey.

I have no words, to express my feelings, for my judicial side of family as 
well as to this Bar, which has become my extended family. All of you have 
supported and helped me, in one way or another in my short journey as a Judge. 



I would like to thank Hon'ble Shri Justice A.M. Khanwilkar, Hon'ble Shri 
Justice J.K. Maheshwari, Hon'ble the Chief Justice Shri Ravi Malimathji with 
whom I have shared the Bench today and who has always guided and supported 
me, Hon'ble Shri Justice Hemant Gupta, Hon'ble Shri Justice Rajendra Menon, Late 
Hon'ble Shri Justice S.K. Seth, Hon'ble Shri Justice P.K. Jaiswal, Hon'ble Shri Justice 
R.S. Jha, Hon'ble Shri Justice Sanjay Yadav, Hon'ble Shri Justice Satish Chandra Sharma, 
Hon'ble Shri Justice Prakash Shrivastava, Hon'ble Shri Justice Sujoy Paul, Hon'ble 
Shri Justice Rohit Arya, Hon'ble Shri Justice Atul Sreedharan, Hon'ble Shri Justice 
H.P. Singh, Hon'ble Shri Justice J.P. Gupta, Hon'ble Shri Justice Vijay Kumar Shukla, 
Hon'ble Shri Justice Subodh Abhyankar, Hon'ble Shri Justice Sanjay Dwivedi, 
Hon'ble Shri Justice Rajeev Kumar Dubey, Hon'ble Shri Justice Virender Singh, 
Hon'ble Shri Justice S.K. Palo and Smt. Justice Anjuli Palo, Hon'ble Shri Justice 
Vishal Mishra, Hon'ble Shri Justice D.K. Paliwal and Hon'ble Shri Justice Arun 
Sharma, with whom, I have had the honour to share the bench. 

I am also thankful to Hon'ble Shri Justice Sheel Nagu, the Administrative 
Judge and my esteemed colleagues on the Bench for their shared wisdom, their 
unwavering support and the lively tea club debates. The knowledge and insights, 
that I have gained from you all is invaluable.

And to the members of the Bar, I thank you for bearing with me patiently 
and for gracefully accepting the coffee penalties. My endeavour has always been 
to make the atmosphere in the Court room a little relaxed, especially for the young 
lawyers, for I know, they are always under great pressure and reluctant to argue. I 
have always maintained this and urge the senior members of the Bar to continue 
promoting the juniors to argue independently. A little push and encouragement 
from your end is all that is needed to enable them to go a long way.

To the Registry officers and the doctors, thank you for your valuable 
support during my tenure.

Thanks, to my personal staff, Ravi Shrivastava, Jitin Chourasia, Geetha 
Nair, Manzoor Ahmed, Bharti Gadge, Ashish Koshta, Sharanjeet Kaur, Reader Surendra 
Richharia, Assistant Protocol Officer Pradeep Sahu, Data Entry Operator Sourabh 
Sahu, Girish Wagh, Asstt. Data Base Administrator and other I.T. personnels, and 
my previous and present law clerks, Arvind Patel, Anil Yadav, Riya Agrawal, Shagufta 
Rehman and Dharmendra Kumar Sen, my PSOs, Umesh Prasad Rajak, Sushil Kumar 
Dwivedi and my earlier PSO Garun Sharma, my driver Dilip Gautam, and ushers 
Surendra Patel and Sumit Kannojia, who have given their unwavering support 
and worked tirelessly to ensure that I perform my duties and functions smoothly. 

th thI also thank all the Guards of SAF, 8  Battalion, Chhindwara and 6  
Battalion, Jabalpur, deputed at my residence and my entire household staff who 
have worked with me during my stay here.
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 Today, I am demitting this office with gratitude and satisfaction of having, 
lived by the oath I took. Each case that came before me was a reminder of the 
profound impact my decisions would have on the lives of individuals and on 
society at large. I am content that I have remained firm in my commitment to 
ensure that justice is served fairly, impartially and consistently.

 My role as a Judge of this High Court ends today. I have to move on a new 
path, may be I am needed somewhere else to help others to achieve their destiny as 
I was helped by my late husband to achieve mine.

 I again thank you all for your kind words and the warm welcome that has 
been extended to me.

JAI HIND

--------------
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HON'BLE MR. JUSTICE DEEPAK KUMAR AGARWAL

 Born on September 21, 1961. Did B.Sc., LL.B. and joined Judicial Service 
as Civil Judge Class-II on September 01, 1987. Appointed as Civil Judge Class-I 
in the year 1994. Appointed as C.J.M./A.C.J.M., in the year 1997 and was posted 
as III Civil Judge Class-I & II A.C.J.M., Indore. Posted as I Civil Judge Class-I 
and C.J.M., Indore in the year 1999. Promoted as Officiating District Judge in 
Higher Judicial Service on August 07, 2000 and was posted as I A.D.J., 
Waraseoni. Posted as I A.D.J., Sagar in the year 2005. Was granted Selection 
Grade Scale w.e.f. 01.08.2008. Posted as II A.D.J., Hoshangabad on August 12, 
2008. Posted as II A.D.J. & Special Judge under N.D.P.S. Act in May 2009. Posted 
as President, District Consumer Forum, Mandla on October 06, 2009. Posted as 
XII A.D.J., Indore on October 26, 2009. Posted as II A.D.J., Indore in the year 
2011. Posted as Special Judge SC/ST (P.A.) Act & I Additional Judge to I A.D.J. at 
Bhind in the year 2012 and thereafter also as Special Judge Dacoity Act, NDPS 
Act in the same year. Worked also as Special Judge, NIA  Act in the year 2013   and
as Special Judge, Vyapam and CBI in the year 2015. Posted as District & Sessions 
Judge, Balaghat in April 2016 and thereafter also as Special Judge, Commercial 
Court in June 2016 at Balaghat. Was granted Super Time Scale w.e.f. 03.10.2016. 
Posted as District & Sessions Judge, Gwalior from December 01, 2018 till 
elevation. Elevated as Judge of the High Court of Madhya Pradesh on June 25, 
2021 and  demitted office on September 20, 2023.

We, on behalf of the Indian Law Reports (M.P. Series) wish His 
Lordship, a healthy, happy and Prosperous life.

--------------

FAREWELL



FAREWELL OVATION TO HON'BLE MR. JUSTICE DEEPAK KUMAR 
AGARWAL, GIVEN ON 20.09.2023, AT THE HIGH COURT OF M.P.,  
BENCH GWALIOR.

Hon'ble Mr. Justice Rohit Arya, Administrative Judge, High Court of 
M.P., Bench Gwalior, bids farewell to the demitting Judge :-

We have gathered here today to bid adieu to Hon'ble Shri Justice Deepak 
Kumar Agarwal on the eve of his superannuation as Judge of this Court, who has 
dedicated his life to the pursuit of justice. It is with mixed emotions that we say 
goodbye to him.

His Lordship has had a venerable and scintillating career. He was born on 
st

21  of September, 1961. A bright student, he did his Graduation in Science in 1981 
and Graduation in law in the year 1985. He was then selected for M.P. Judicial 
Services in the year 1987 and joined as Civil Judge Class II. Thereafter, he was 
promoted as Civil Judge Class I in the year 1994. Ascending the success ladder 
with ease and confidence, he went on to become CJM/ACJM in 1997, officiating 
District Judge in Higher Judicial Services in the year 2000. He was granted 
Selection Grade in 2009 and Super Time Scale in 2016. He was then appointed as 
District Judge and held that post till his elevation as Judge of High Court of M.P. 
on 25.06.2021.

I have had the privilege of acquaintance and association with His Lordship 
in Division Bench and otherwise. A virtuous, smiley and affable personality, His 
Lordship has always been gentle, savvy and sagacious. Throughout his tenure on 
the Bench, he has been an embodiment of all the desirable qualities reasonably 
expected of a Judge. His Lordship's lucid pronouncements speak of his panoramic 
approach in sub-serving the cause of justice. His unwavering commitment has left 
an indelible mark on our legal community. He has demonstrated an untiring 
dedication to the pursuit of justice and a remarkable ability to balance the scales of 
justice with compassion and empathy. Not only on judicial side, His Lordship's 
fine sense of discernment has been well explicit in administrative matters as well. 
His Lordship has always been equanimous while diligently performing his 
judicial duties with dignity, rectitude and aplomb. His willingness to share 
knowledge and guide generation of young lawyers has fostered a sense of mutual 
respect, trust and professional growth within our legal community. 

His Lordship is full of compassion and tender heart. He has always been 
altruistic and instrumental in addressing the cause of hapless people on and off the 
dias.  He is a deeply religious person, as well as, a philanthropist, who believes in 
bringing harmony in the society by indulging in silent charity. His Lordship has 
had a vast judicial career during which he has rendered several notable and conspicuous 
judgments of high precedential value in almost all domains of litigation.
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The high ethical values of His Lordship have got imbibed in his son as 
well. His son Shri Utkarsh Agarwal is an IES and working as Divisional Signal & 
Telecommunication Engineer (Construction), DRM Office, Bhopal.

His Lordship's absence on the Bench will be deeply felt.

At this juncture, I am reminded of a famous quote of Betty Sullivan, 
American Scientist & Biochemist-

“There is a whole new kind of life ahead, full of experiences just waiting to 
happen. Some call it retirement, I call it bliss.”

Superannuation, in fact, marks the unveiling of interesting vistas in life. I 
am sure, Justice Agarwal would make most of his time hereafter in creative 
pursuits, so also with respected Madam Smt. Jyotsna Agarwal, his better half, who 
is present amongst us here and has been a source of strength for him, and other 
family members.

I, on my behalf and on behalf of my sister and brother Judges and Registry 
of this Court, wish Hon'ble Justice Agarwal and his family members, a very 
happy, healthy prosperous and glorious life ahead.

My God bestow on them choicest of His blessings for all time to come.

Thank you. God bless you. 

--------------

Shri Pawan Pathak, President, High Court Bar Association, Gwalior, bids 
farewell :-

 ekuuh; U;k;ewfrZ Jh nhid dqekj vxzoky] mPp U;k;ky; ds U;k;k/kh'k in ls fnukad 
20 flrEcj dks lsok fuo`Ùk gksus tk jgs gSA ekuuh; U;k;ewfrZ dk tUe 21 flracj 1961 dks Lo- Jh 
dSyk'k panz vxzoky o Lo- Jherh 'kkark vxzoky ds iq= ds :Ik esa gqvkA ekuuh; U;k;ewfrZ }kjk 
lu~ 1981 esa viuh Lukrd fMxzh ch-,l-lh esa çkIr djus mijkar ,y-,y-ch dh fMxzh lu~ 1985 esa 
çkIr dhA ekuuh; U;k;ewfrZ] U;kf;d lsok esa 1 flracj] 1987 dks flfoy tt oxZ&II ds :i esa 
fu;qDr gq, o lu~ 1994 esa flfoy tt oxZ&I ds :i esa inksUufr çkIr dh vkSj lu~ 1997 esa lh-ts-
,e- ds :i esa inksUufr çkIr dhA ekuuh; U;k;ewfrZ us lu~ 2000 esa gk;j T;wfMf'k;y lsok esa 
inksUufr çkIr dhA mUgsa 2009 esa flysD'ku xzsM Ldsy vkSj 2016 esa lqij Vkbe Ldsy çnku fd;k 
x;kA ekuuh; U;k;ewfrZ U;kf;d dk;Zdky ds nkSjku fofHkUu inksa ij ujflagiqj] y[kuknksu 
¼flouh½] jryke] bankSj] okjkflouh ¼ckyk?kkV½] lkxj] gks'kaxkckn] eaMyk] fHkaM] ckyk?kkV vkSj 
Xokfy;j esa inLFk jgsA

25 twu] 2021 dks ekuuh; U;k;ewfrZ us e-iz- mPp U;k;ky; ds U;k;kf/kifr ds in dh 
'kiFk yhA
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,d U;k;k/kh'k ds fy, lHkh nckoksa vkSj ck/kkvksa dks >syuk vkSj lHkh ck/kkvksa ds f[kykQ 
cgknqjh ls [kM+s gksuk] ;g vkidk egRoiw.kZ xq.k gS] tks ekuuh; U;k;ewfrZ esa çfrfcafcr gksrk gSA

ekuuh; vkius lEegksudkjh O;fDrRo] lnxq.k ,oa xaHkhjrk ls U;k;nku dj viuh vfeV 
Nki NksM+h gS] ftlls ge cjlks rd vkidks ;kn j[ksaxsA

ekuuh; vkids }kjk dfu"B vfHkHkk"kdksa dks Hkh çksRlkfgr fd;k x;k gS] vkSj uohu 
vfHkHkk"kdksa ds fodkl esa Hkh vkidk egRoiw.kZ ;ksxnku jgk gS ,oa vkids }kjk izdj.kksa dk Rofjr 
fujkdj.k fd;k x;k gSA

ekuuh; vki dsoy U;k;k/kh'k ds in ls lsok fuo`Ùk gksus tk jgs gS] 'kh?kz gh vkids nwljs 
dk;Zdky dh 'kq:vkr gS] vkils vk'kk djrk gWawa fd vki u, vfHkHkk"kdx.kksa dks ekxZn'kZu ns ,oa 
lekt ds fodkl esa egRowi.kZ ;ksxnku djus gsrq vkils fuosnu gSA

eSa] vkiuh vksj ls ,oa Xokfy;j mPp U;k;ky; vfHkHkk"kd la?k ds çR;sd vf/koDrk dh 
vksj ls] bZ'oj ls vkids LoLFk ,oa mTtoy Hkfo"; dh dkeuk djrk gWwaA 

--------------

Shri Ankur Mody, Additional Advocate General, M.P., bids 
farewell :-

 Today we have assembled here to bid farewell to My Lord, Hon'ble Shri 
Justice Deepak Kumar Agarwal, who demits the office of the Judge of this 
Hon'ble Court after long and distinguished career. My Lord Shri Justice Deepak 

st
Kumar Agarwal was born on 21  of September 1961. After completing primary 
education, His Lordship obtained the degree of B.Sc. in 1981 and thereafter, My 
Lord completed his LL.B in 1985. My Lord Justice Agarwal had joined Judicial 

stServices as a Civil Judge Class-II on 1  of September 1987 and was subsequently 
promoted as a Civil Judge, Class-I in 1994 and as CJM/ACJM in 1997.

My Lord was promoted as officiating District Judge in Higher Judicial 
Service in the year 2000 and was granted selection grade scale in 2009 and was 
granted super time scale in 2016. He was appointed as District Judge in April 2016 
and his first posting was in Balaghat. He was elevated as a Judge of this High 
Court on 25.06.2021.

In his relatively short tenure as a High Court Judge My Lord’s performance 
was marvelous. My Lord decided and disposed of a huge number of cases, which 
given his short period of the tenure, was a great achievement and could only have 
been achieved with strong a judicial commitment and a fine sense of justice. My 
Lord’s daily rate of disposal of cases was exceedingly high and all cases were 
decided with an element of compassion and equity.
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My Lord mostly had a criminal roster assigned to him and during this time 
the lawyers of this Bar practicing of the criminal side exceptionally benefited 
from the straight forward, and quick justice approach of My Lord which came as a 
boon to many litigants who were languishing in prison for a long time only in the 
hope of their matter being heard some day. It is indeed a moment of sadness for 
this bar as one of its fine Judges is demitting the office, but at the same time we are 
happy that My Lord has successfully crossed one stage and is ready to set sails for 
the next stage in life which I wish would be more fulfilling and more satisfying for 
My Lord. 

With this I, on behalf of the Government of Madhya Pradesh and its law 
officers and the office of the Advocate General, would like to convey our gratitude 
to My Lord Shri Justice Deepak Kumar Agarwal for his service to this Court. We 
will always fondly remember his contribution to the rule of law and to this High 
Court. We wish him the very best in his future pursuit and pray for a long, happy 
and fulfilling life. 

Thank you.

--------------

Shri Prem Singh Bhadouria, Chairman, State Bar Council of M.P., 
bids farewell :-

vkt ge lHkh ;gka ekuuh; U;k;ewfrZ Jh nhid dqekj vxzoky th ds lsokfuo`fRr ij 
vk;ksftr fonk;h lekjksg esa ,df=r gq, gSaA

ekuuh; U;k;ewfrZ Jh nhid dqekj vxzoky th dk tUe fnukad 21-09-1961 dks Lo- Jh 
dSyk'kpanz ,oa Lo- Jherh 'kkark vxzoky ds iq= ds :i esa gqvk FkkA ekuuh; U;k;ewfrZ }kjk o"kZ 
1981 Lukrd ,oa 1985 esa fof/k Lukrd dh A mikf/k çkIr dh ekuuh; th us o"kZ 1987 esa U;kf;d 
lsok esa O;ogkj U;k;k/kh'k oxZ&2 ds :i esa lsok çkjaHk dh A mlds mijkar le;&le; ij 
inksUufr izkIr dj fofHkUu&fofHkUu U;kf;d inksa ij jgrs gq, dk;Z fd;kA ekuuh; dks o"kZ 2000 esa 
mPp U;kf;d lsok esa inksUur fd;k x;kA bl nkSjku vkius ujflaxx<+] y[kuknkSu] jryke] 
bankSj] okjk flouh] lkxj] gks'kaxkckn] ckyk?kkV ,oa Xokfy;j vkfn ftyks esa vij ftyk U;k;k/kh'k 
,oa ç/kku ftyk ,oa l= U;k;k/kh'k ds :i esa viuh lsok;sa nhA ekuuh; U;k;kf/kifr dks mudh 
U;kf;d lsok ,oa drZO;fu"Bk dks /;ku esa j[krs gq, fnukad 25-06-2021 dks bl U;k; ds eafnj ds 
ekuuh; U;k;ewfrZ ds :i esa fu;qDr fd;k x;kA

ekuuh; U;k;kf/kifr }kjk e-iz- mPp U;k;ky; [k.MihB Xokfy;j esa U;k;k/kh'k ds in 
ij jgrs gq, cM+h la[;k esa U;kf;d çdj.kksa dk fujkdj.k fd;k x;kA ekuuh; U;k;kf/kifr }kjk 
ikfjr U;k;n`"Vkar fuf'pr gh fof/k txr ds fy, ekxZn'khZ fl) gksaxsa] lsok fuo`fRr ds mijkar 
ekuuh; U;k;ewfrZ ls vkxzg gS fd uohu vfHkHkk"kdksa dks vius Kku ,oa vuqHko ds vk/kkj ij muds 
mRFkku ds fy, ,oa nhu&ghu dh lsok esa viuk ;ksxnku nsaxsaA
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ekuuh; dh lsokfuo`fRr ij eSa viuh vksj ls ,oa e/;izns'k jkT; vf/koDrk ifj"kn ds izR;sd 
lnL; dh vksj ls ijekRek ls muds lq[ke; thou ,oa nh?kkZ;q dh dkeuk djrk gWwaA

/kU;oknA

--------------

Farewell Speech delivered by Hon'ble Mr. Justice Deepak Kumar 
Agarwal :-

esjs }kjk viuh U;kf;d lsok ,oa mPp U;k;ky; ds U;k;kf/kifr ds :i esa 36 o"kZ ls 
vf/kd dk dk;Zdky iwjk fd;k x;k gSA eSa bZ'oj ,oa vius ekrk&firk dks /kU;okn vnk djrk gwa 
fd muds vk'khokZn ,oa çsj.kk ls flfoy tt f}rh; Js.kh ds in ij fnukad 01-09-1987 dks 
fu;qDr gksdj lh<+h&nj&lh<+h p<+rs gq;s la?k"kZe; U;kf;d thou iwjk djrs gq;s fnukad 25-06-
2021 dks bl eqdke ij igqap ldkA eq>s ekuuh; mPp U;k;ky; ds U;k;kf/kifr ds :i esa lsok 
djus dk yxHkx 2 o"kZ 3 ekg dk volj çkIr gqvkA eSaus n`<+ fu'p; fd;k Fkk fd bZ'oj us eq>s 
;gka rd igqapk;k gS] blfy;s eSa bZ'oj dks ;g volj ugha nawxk fd mlus ukWu ijQkWjesal vlsV 
¼NPA½ dks ,yhosV fd;kA eSaus yksxksa dh ;g /kkj.kk fd] U;k;ewfrZ tks ftyk U;k;ky; ls ,yhosV 
gksdj vkrs gSa] ftUgsa mPp U;k;ky; esa dk;Z djus dk de le; jgrk gS] os vPNk vkmViqV ugha ns 
ikrs] dks >qBykus dk ç;kl fd;k gSA mDr vYikof/k esa esjs }kjk dqy 11]445 çdj.kksa dk 
fujkdj.k fd;k x;k gS] ftuesa 882 flfoy çd`fr] 982 fjV çd`fr ,oa 9528 vkijkf/kd çd`fr ds 
çdj.k 'kkfey gSaA flfoy çd`fr ds çdj.kksa esa 75 lsds.M vihy] 56 QLVZ vihy] 468 eksVj 
nq?kZVuk ls lacaf/kr vihy ,oa 19 flfoy fjohtu 'kkfey gSaA blh rjg vkijkf/kd çd`fr ds 
çdj.kksa esa 824 fØfeuy vihy] 743 fØfeuy fjohtu] 7961 ,elhvkjlh 'kkfey gSaA mDr 
çdj.kksa esa 621 ikap o"kZ iqjkus] 455 nl o"kZ iqjkus] 176 iUnzg o"kZ iqjkus] 04 chl o"kZ iqjkus] dqy 
1256 çdj.k 'kkfey gSaA

eSaus fnukad 01-06-2023 dks osds'ku tt ds :i esa 171 çdj.kksa dk fujkdj.k fd;k] tks 
vius vki esa dhfrZeku gSA eSaus ftl fnu U;k;kf/kifr ds :i esa 'kiFk yh Fkh] mlh fnu ls esjs fny 
esa ;g vjeku Fkk fd eSa bl U;kf;d vklu ij cSBdj vf/kd ls vf/kd yksxksa dks U;k; iznku djus 
dk ç;kl d:axkA blh tquwu esa fnukad 23 ekpZ 2023 ls 28 ekpZ 2023 rd] tc vf/koDrkx.k 
dk;Z ls fojr Fks] rc Hkh eSa le; ls U;k;ky; esa cSBdj U;k;ky; le; rd dk;Z djrk Fkk vkSj 
mDr vof/k esa esjk U;k;ky; d{k i{kdkjksa ls [kpk[kp Hkjk jgrk Fkk] mDr ikap fnuksa dh vof/k esa 
esjs }kjk 16 fØfeuy vihy] 31 fØfeuy fjohtu] 192 ,elhvkjlh] dqy 239 çdj.kksa dk 
fujkdj.k fd;k x;kA

mijksDr fujkd`r çdj.kksa dk Js; eSa vius&vki ywa] rks ;g esjs fy;s csbZekuh gksxh] blds 
fy;s mPp U;k;ky; vfHkHkk"kd la?k ds vf/koDrkx.k Hkh c/kkbZ ds ik= gSa] D;ksafd muds }kjk mDr 
çdj.kksa ds fujkdj.k esa eq>s da/ks ls da/kk feykdj lg;ksx fd;k x;k] ;gka rd fd os U;k;ky; 
le; lekIr gksus ds ckotwn ges'kk dk;Z djus ds fy;s rRij jgrs Fks] ftl dkj.k eSa muds lg;ksx 
dks dHkh ugha Hkqyk ldawxkA

bl yach ;k=k dks iwjh djus esa esjs LoxhZ; ekrk&firk Jh dSyk'k pUnz vxzoky ,oa 
Jherh 'kkark vxzoky] esjh iRuh Jherh T;ksRluk vxzoky] iq= Jh mRd"kZ vxzoky] esjs cznj bu ykW 
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Jh vHk; izdk'k] lsokfuo`Rr vfrfjDr egklfpo cSaxyksj ¼dukZVd½] esjh cgu chuk izdk'k] esjs cM+s 
HkkbZ Jh fofiu vxzoky] esjs Hkrhts ,MoksdsV Jh vuqt vxzoky] esjs lkys Jh jktsUnz xks;y 
lsokfuo`Rr vkbZ0,0,l0] Jh latho xks;y ofj"B vf/koDrk ,oa muds ifjokj dk lg;ksx jgk gSA

eSa U;k;k/kh'k ds igys ik;nku ls mPp U;k;ky; ds U;k;kf/kifr ds :i esa viuk U;kf;d 
dk;Z bZekunkjh ,oa yxu ls viuh iRuh Jherh T;ksRluk vxzoky ds R;kx vkSj cfynku ls 
lEikfnr dj ldkA bl volj ij eSa lsokfuo`Rr U;k;kf/kifr Jh ,e0ds0 eqn~xy dks Hkh ;kn 
djuk pkgwaxk] ftuls esjk o"kZ 1994 ls lr~r lEidZ jgk gSA eSa mPp U;k;ky; ds U;k;kf/kifr ds 
:i esa fu;qfDr rFkk dk;Zdky esa muds ekxZn'kZu ,oa lg;ksx dks dHkh Hkqyk ugha ldwaxkA bl 
volj ij eSa vius ofj"B vf/koDrk Jh vkj0ih0 vxzoky dks Hkh Lej.k djuk pkgrk gwa] ftuds 
ikl eSaus yxHkx ,d o"kZ rd dk;Z fd;kA

eSaus mPp U;k;ky; ds U;k;kf/kifr ds :i esa] tks vuqHko fy;k gS mlls eSa ,d gh fu"d"kZ 
ij igqapk gwa fd ;fn U;k;k/kh'k dh bPNk'kfDr çcy gks] rks le; çca/ku dks /;ku esa j[krs gq;s 
vf/kd ls vf/kd u;s çdj.kksa ds lkFk iqjkus çdj.kksa dk Hkh fujkdj.k fd;k tk ldrk gSA bl 
mPp U;k;ky; esa esjs erkuqlkj 50&60 izfr'kr çdj.k vuko';d yafcr gSa] ftUgsa ek= fpfUgr 
dj mudk 'kh?kz fujkdj.k fd;k tk ldrk gSA ge ns'k dh çR;sd laLFkk ls mEehn djrs gSa fd 
gekjk dk;Z le; ls gks] ,sls gh U;k;ky; esa i{kdkj blh mEehn ls vkrk gS fd mlds çdj.k dk 
le; ls fujkdj.k gksA

esjh fu;qfDr tc U;k;kf/kifr ds :i esa bl U;k;ky; esa gqbZ Fkh] rks çkjaHk esa eSa ?kcjk jgk 
Fkk vkSj eq>s vk'kadk Fkh fd eSa mPp U;k;ky; esa vPNs rjhds ls dke dj ikÅaxk ;k ugha] ijUrq tc 
eSa mPp U;k;ky; esa vk;k rks eq>s esjs ilZuy LVkWQ Jh e/kq lwnu çlkn] Jh egsUnz dqekj ckjhd] 
Jh ;ksxsUnz vks>k] Jh jkgqy flag ifjgkj] eksgEen lkfcj] Jh jkts'k feJk] Jh e/kq ds-lh- us dk;Z 
djus esa cgqr lg;ksx fd;k vkSj bUgha ds lg;ksx ls eSa bruk vf/kd fMLiksty çkIr dj ldkA

;g esjs fy;s lkSHkkX; dh ckr gS fd ekuuh; U;k;ewfrZ Jh jksfgr vk;kZ lkgc] eSa tc fHk.M+ 
esa fo'ks"k U;k;k/kh'k ds in ij inLFk Fkk] rc o"kZ 2014 ls 2016 rd esjs iksVZQksfy;ks tt jgs vkSj 
eSaus U;k;kf/kifr dh 'kiFk ysus ds mijkar muds lkFk tcyiqj esa nks fnu flfVax dh Fkh vkSj vkt 
eSa U;k;kf/kifr ds in ls muds lkFk cSBdj ineqDr gks jgk gwaA fiNys yxHkx nks o"kksZa ls Jh jksfgr 
vk;kZ lkgc Xokfy;j [k.MihB ds ç'kklfud U;k;k/kh'k gSaA mUgksaus mPp U;k;ky; esa lHkh 
U;k;k/kh'kksa dks bruk vPNk ekgkSy fn;k gS ftl dkj.k lHkh U;k;k/kh'kx.k Lora= vkSj fuHkhZd :i 
ls dk;Z dj ik jgs gSaA os gelsa dkQh ofj"B gSa] ysfdu mUgksaus gesa dHkh ;g ,glkl ugha gksus fn;k] 
bl dkj.k lHkh U;k;k/kh'kx.k viuh ckr j[kus ds fy;s Lora= jgrs gSaA

nqfu;k fdruh NksVh gSa] bldk eSa ,d okLrfod mnkgj.k bl volj ij nsuk mfpr 
le>rk gwaA eSa o"kZ 2012 ls 2016 rd fo'ks"k U;k;k/kh'k ds :i esa fHk.M esa inLFk FkkA gekjs 
iksVZQksfy;ks tt] ftl vkokl esa eSa vHkh jg jgk gwa] mlh esa fuokl djrs FksA f'k"Vkpkj ds ukrs 
fnlEcj] 2015 esa eSa vius ftyk U;k;k/kh'k ds lkFk muls feyus vk;kA fn;s x;s le; ls igys 
igqapus ds dkj.k gesa iksVZQksfy;ks tt lkgc dk bartkj djuk iM+k vkSj bZ'oj dh d`ik nsf[k;s fd 
eSa ,yhosV gksdj Xokfy;j esa inLFk gqvk] rks mlh vkokl esa eSaus U;k;kf/kifr ds :i esa fuokl 
fd;kA ;g esjs fy;s cMs+s xkSjo dk fo"k; gSA
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eSa mPp U;k;ky; esa U;k;kf/kifr cuus ds iwoZ Xokfy;j ftyk LFkkiuk esa ç/kku ftyk 
U;k;k/kh'k ds :i esa <kbZ o"kZ rd inLFk jgkA bl vof/k esa eq>s lQyrkiwoZd dk;Z djus esa esjs 
LVsuks Jh pUnzdkar feJk] vflLVsaV ,dkmaVsaV Jh jkds'k jkBkSj] uk;c ukftj Jh lqjs'k jtd 
flLVe vkWfQlj] Jh ih;w"k ns'kik.Ms vkSj U;k;ky;hu dehZ Jh çeksn lfork dk Hkjiwj lg;ksx 
çkIr gqvk] ftls dkj.k eSa bUQzkLVªDpj ij /;ku ns ik;kA

Jh fot; dqekj ikBd] Lis'ky jsyos eftLVªsV] Xokfy;j us Hkh eq>s jsy }kjk vkokxeu esa 
Hkjiwj lg;ksx çnku fd;k gS] ftlds fy;s eSa mudk vkHkkjh gwaA

Jh fouksn] tks esjs ,0ih0vks0 Fks] mUgksaus esjs dk;Zdky ds nkSjku çksVksdkWy M~;wVh fuHkkrs 
gq;s esjk Hkjiwj lg;ksx fd;kA

MkW0 vkj0ds0 prqosZnh }kjk esjk o esjs ifjokj ds lnL;ksa ds LokLF; dk vPNs ls /;ku 
j[kk x;kA

esjs flD;ksfjVh LVkWQ Jh lrsUnz 'kekZ] Jh lat; ;kno] okgu pkyd Jh jsuw ekW>h] caxyk 
LVkWQ dju] lat;] jktho] f'kokuh ,oa fo|k }kjk esjk ,oa esjs ifjokj dk vPNs ls [;ky j[kk x;k 
gSA

esjs 36 o"kZ ls vf/kd ds dk;Zdky esa eq>s lHkh ofj"B U;k;k/kh'kksa us Hkjiwj lg;ksx çnku 
fd;k] ftlds fy;s eSa mudk vkHkkjh gwaA

eSa O;ogkj U;k;k/kh'k oxZ&2 ls inksUur gksrs&gksrs ;gka rd igqapk gwaA fopkj.k U;k;ky; 
Hkkjrh; U;k; i)fr dh jh<+ gS vkSj nwj&nwj rd xjhcksa dks ogh U;k; çnku djrh gS] ,slh fLFkfr 
esa fopkj.k U;k;ky; ds U;k;k/kh'kksa dk ;g nkf;Ro vkSj xaHkhj gks tkrk gS fd og çdj.k ds rF; 
vkSj vk;h gq;h lk{; ds vk/kkj ij fof/k ds vuqlkj çdj.k esa fu.kZ; ikfjr djsa] fo'ks"kdj 
vkijkf/kd çdj.kksa ds fu.kZ;ksa esa] D;ksafd ;fn fopkj.k U;k;ky; }kjk fdlh vfHk;qDr dks xyr 
ltk ns nh] rks mldk Hkfo"; va/kdkje; gks tkr gS D;ksafd vihy dk fujkdj.k dksbZ fuf'pr 
vof/k esa ugha gks ikrkA

vki yksxksa ds lkFk fcrk;k x;k le; esjs thou dk Lof.kZe le; jgk gSA eSa Hkh ,d 
balku gwa] gks ldrk gS fd esjs U;kf;d dk;Z o esjh dk;Z'kSyh ls fdlh dks osnuk igqaph gks] rks eSa 
mlds fy;s {kek pkgrk gwaA

vkids }kjk fn;s x;s Lusg vkSj lEeku ds fy;s eSa vki lHkh dks /kU;okn nsrk gwazA

--------------
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    Short Note
 *(100)

Before Mr. Justice Dinesh Kumar Paliwal
MCRC No. 11514/2017 (Jabalpur) decided on 13 June, 2023

BHUPENDRA SINGH NOTEY (SH.) & ors.                … Applicants

Vs.

STATE OF M.P. & anr.              …Non- applicants 

A.  Penal Code (45 of 1860), Sections 498-A, 506 & 294 r/w 34,  
Dowry Prohibition Act (28 of 1961), Section 3 & 4 and Criminal Procedure 
Code, 1973 (2 of 1974), Section 482 – Quashment of FIR & Charge-Sheet – FIR 
as a Counterblast – Held – Perusal of FIR makes it clear that it has been filed 
after filing of divorce petition and after filing of complaint of harassment & 
torture against wife, by husband – FIR is as a counterblast of the divorce 
proceedings initiated by husband – Filing of report about some incident 
happened in 2007-2008, after a lapse of 9 years clearly appears to be an 
afterthought and abuse of process of law – Allegations are omnibus, bald and 
vague and are just made to implicate all family members – No specific date, 
time or place has been mentioned – Prima facie no case is made out – FIR and 
Charge-Sheet quashed – Application allowed. 

d- n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 498&A] 506 o 294 lgifBr 34] 
ngst izfr"ks/k vf/kfu;e ¼1961 dk 28½] /kkjk 3 o 4 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 
dk 2½] /kkjk 482 & izFke lwpuk izfrosnu o vkjksi&i= dk vfHk[kaMu & tokch 
dk;Zokgh@ izfrokn ds :i esa izFke lwpuk izfrosnu & vfHkfu/kkZfjr & izFke lwpuk 
izfrosnu dk ifj'khyu ;g Li"V djrk gS fd fookg&foPNsn ;kfpdk izLrqr djus ds 
i'pkr~ rFkk ifr }kjk iRuh ds fo:) mRihM+u rFkk ;kruk dh f'kdk;r djus ds i'pkr~ 
bls izLrqr fd;k x;k gS & izFke lwpuk izfrosnu ifr }kjk vkjaHk dh xbZ fookg foPNsn 
dk;Zokgh dk izfrokn@tokch dk;Zokgh gS & 2007&2008 esa ?kfVr fdlh ?kVuk ds ckjs 
esa 9 o"kZ ds ckn fjiksVZ izLrqr djuk Li"V :i ls lksp fopkj mijkar rFkk fof/k dh 
izfØ;k dk nq:i;ksx izrhr gksrk gS & vfHkdFku loZxzkgh] dksjs rFkk vLi"V gSa rFkk 
ifjokj ds lHkh lnL;ksa dks Qalkus ek= ds fy, fd, x, gSa & fdlh fofufnZ"V fnukad] 
le; vFkok LFkku dk mYys[k ugha fd;k x;k gS & izFke n`"V~;k dksbZ izdj.k ugha curk 
& izFke lwpuk izfrosnu rFkk vkjksi&i= vfHk[kafMr & vkosnu eatwjA 

B.  Penal Code (45 of 1860), Section 498-A and Criminal Procedure 
Code, 1973 (2 of 1974), Section 468 & 482 – Limitation – Held – Offence u/S 
498-A IPC is punishable with imprisonment which may extend to three years 
– Section 468 Cr.P.C. provides the period of limitation of 3 years, if offence is 
punishable with imprisonment for a term exceeding one year but not 
exceeding three years – In instant case FIR lodged by wife alleging incidents 
of almost 9 years back – It clearly appears to be an afterthought.                                                                                                                                                                               
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[k- n.M lafgrk ¼1860 dk 45½] /kkjk 498&A ,oa n.M çfØ;k lafgrk] 1973 
¼1974 dk 2½] /kkjk 468 o 482 & ifjlhek & vfHkfu/kkZfjr & Hkk-na-la- dh /kkjk 498&A 
ds varxZr vijk/k ,slh vof/k ds dkjkokl ls n.Muh; gS tks rhu o"kZ rd dk gks ldsxk 
& na-iz-la- dh /kkjk 468 3 o"kZ dh ifjlhek dh vof/k micaf/kr djrh gS] ;fn vijk/k 1 
o"kZ ls vf/kd ijarq 3 o"kZ ls vuf/kd dkjkokl ls n.Muh; gS & izLrqr izdj.k esa iRuh 
}kjk yxHkx 9 o"kZ iwoZ dh ?kVukvksa dks vfHkdfFkr djrs gq, izFke lwpuk izfrosnu ntZ 
fd;k x;k gS & ;g Li"V :i ls ,d lksp&fopkj mijkar fd;k x;k izrhr gksrk gSA 

Cases referred:

2022 SCC Online SC 162, 2012 (10) SCC 741, MCRC No. 16298/2017 
decided on 11.03.2022, 2023 LiveLaw (SC) 26, 2007 AIR SCW 5933, (2012) 10 
SCC 741, (2010) 10 SCC 673, (2010) 9 SCC 667, (2009) 10 SCC 184, CRA No. 
900/2018 (Special Leave Petition (Criminal) No. 10350/2017), (1992) Supp. 1 
SCC 335, (2015) 3 SCC 424.

Sourabh Sahu, for the applicants.
Pradeep Gupta, for the non-applicant No. 1/State. 
Manoj Kumar, for the non-applicant No. 2. 

   Short Note
 *(101 )

Before Mr. Justice Sanjay Dwivedi
WP No. 15668/2017 (Jabalpur) decided on 3 May, 2023

GANESH SINGH THAKUR                                             …Petitioner                                                                                                                                                                                                                         

Vs.

STATE OF M.P. & ors.                     …Respondents

A. Service Law – Appointment – Availability of Vacant Post – Held 
– Pursuant to an advertisement, petitioner applied for the said post and got 
selected – Later respondents refused to accept his joining on the ground that 
under some misconception, the said post was advertised and there is no such 
post available – Held – If for any reason, the post is not vacant, then R-1 shall 
create a supernumerary post for accommodating the petitioner – 
Respondent directed to accept the joining of petitioner and grant him 
seniority to the said post – Petition allowed. 

d-  lsok fof/k & fu;qfDr & fjDr in dh miyC/krk & vfHkfu/kkZfjr & ,d 
foKkiu ds vuqlj.k esa] ;kph us dfFkr in ds fy, vkosnu fd;k rFkk p;fur gqvk & ckn esa 
izR;FkhZx.k us mlds inHkkj xzg.k dks Lohdkj djus ls bl vk/kkj ij euk dj fn;k fd fdlh 
Hkze ds varxZr dfFkr in dks foKkfir fd;k x;k Fkk rFkk ,slk dksbZ in miyC/k ugha gS & 
vfHkfu/kkZfjr & ;fn fdlh dkj.k ls in fjDr ugha gS] rc ;kph dks lek;ksftr djus ds fy, 
R&1 ,d vf/kla[; in l`ftr djsxk & izR;FkhZ dks funsf'kr fd;k tkrk gS fd ;kph dk inHkkj 
xzg.k dks Lohdkj djs rFkk mls dfFkr in ij ofj"Brk iznku djs & ;kfpdk eatwjA
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B. Service Law – Appointment – Expiry of Select List – Held – Apex 
Court concluded that if petitioner approaches the Court during the validity 
of the select list then relief claimed cannot be denied on the ground that the 
validity of the select list has expired during the period of litigation – Relief 
cannot be refused to which petitioner has been found entitled by the Court.                      

[k- lsok fof/k & fu;qfDr & p;u lwph dk volku & vfHkfu/kkZfjr & 
mPpre U;k;ky; us fu"df"kZr fd;k fd ;fn ;kph p;u lwph dh fof/kekU;rk ds nkSjku 
U;k;ky; ds le{k vkrk gS rc pkgk x;k vuqrks"k bl vk/kkj ij udkjk ugha tk ldrk 
fd p;u lwph dh fof/kekU;rk dk eqdnesckth dh vof/k ds nkSjku volku gks x;k gS & 
vuqrks"k] ftlds fy, ;kph dks U;k;ky; us gdnkj ik;k gS] dks euk ugha fd;k tk 
ldrkA 

Cases referred:

(2000) 3 SCC 699, 2009 (1) M.P.H.T. 284 (DB).

Ashish Shroti, for the petitioner.
L.A.S. Baghel, G.A. for the respondents. 

Short Note
*(102 )(DB)

Before Mr. Justice Sujoy Paul & Mr. Justice Achal Kumar Paliwal
CRA No. 769/2012 (Jabalpur) decided on 24 August, 2023

KUSHAL BHARGAV           …Appellant

Vs.

STATE OF M.P.              …Respondent                                                

A.  Penal Code (45 of 1860), Sections 306, 376 & 506-B – Dying 
Declaration – Held – From evidence it is established that at the time of 
recording dying declaration, prosecutrix was physically and mentally fit to 
give statement and it is not established that dying declaration is not 
voluntary and is a result of tutoring or any kind of pressure on prosecutrix – 
There is nothing in cross-examination of witness which would create doubt 
over the veracity/truthfulness of dying declaration – Appeal against 
conviction u/S 376 dismissed. 

d- n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 306] 376 o 506&B& e`R;qdkfyd 
dFku & vfHkfu/kkZfjr & lk{; ls ;g LFkkfir gksrk gS fd e`R;qdkfyd dFku 
vfHkfyf[kr djrs le;] vfHk;ksD=h dFku nsus ds fy, 'kkjhfjd ,oa ekufld :i ls 
LoLFk Fkh ,oa ;g LFkkfir ugha gksrk fd e`R;qdkfyd dFku LoSfPNd ugha gS rFkk ;g 
fl[kk;s tkus ;k vfHk;ksD=h ij fdlh izdkj ds ncko dk ifj.kke gS & lk{kh ds 
izfr&ijh{k.k esa ,slk dqN Hkh ugha gS tks fd e`R;qdkfyd dFku dh lR;okfnrk@lR;rk 
ij lansg l`ftr djs & /kkjk 376 ds varxZr nks"kflf) ds fo:) vihy [kkfjtA



B.  Evidence Act (1 of 1872), Section 32 – Multiple Dying 
Declaration – Effect – There is no such absolute principle that in each and 
every case, dying declaration first in time should be relied upon – Apex Court 
held that merely because there are two/multiple dying declarations, all dying 
declarations are not to be rejected – When there are multiple dying declaration, 
case must be decided on the facts of each case – Court will not be relieved of 
its duty to carefully examine the entirety of the material on record as also the 
circumstances surrounding the making of different dying declaration.  

[k- lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 32 & vusd e`R;qdkfyd dFku & 
izHkko & ,slk dksbZ vkR;afrd fl)kar ugha gS fd izR;sd izdj.k esa le; esa igys 
e`R;qdkfyd dFku ij fo'okl fd;k tkuk pkfg, & loksZPp U;k;ky; us vfHkfu/kkZfjr 
fd;k gS fd ek= pwafd nks@vusd e`R;qdkfyd dFku gSa] lHkh e`R;qdkfyd dFkuksa dks 
vLohdkj ugha fd;k tk,xk & tc vusd e`R;qdkfyd dFku gks] rks izdj.k dk fofu'p; 
izR;sd izdj.k ds rF;ksa ds vk/kkj ij fd;k tkuk pkfg, & U;k;ky;] vfHkys[k dh 
lkexzh dh laiw.kZrk] lkFk gh fofHkUu e`R;qdkfyd dFku djus ls tqM+h ifjfLFkfr;ksa dk 
lko/kkuhiwoZd ijh{k.k djus ds vius drZO; ls eqDr ugha gksxkA 

C.  Penal Code (45 of 1860), Section 306 & 376 – Ingredients of 
Offence – Held – It cannot be said that appellant abated prosecutrix to 
commit suicide by the said act of rape – Act of rape may be the reason to 
commit suicide but that by itself cannot amount to abatement – Ingredients 
constituting offence u/S 306 are missing – Appellant acquitted of the charge 
u/S 306 IPC.  

x- n.M lafgrk ¼1860 dk 45½] /kkjk 306 o 376 & vijk/k ds ?kVd & 
vfHkfu/kkZfjr & ;g ugha dgk tk ldrk fd vihykFkhZ us cykRlax ds dfFkr d`R; }kjk 
vfHk;ksD=h dks vkRegR;k djus gsrq nq"izsfjr fd;k & cykRlax dk d`R; vkRegR;k 
dkfjr djus dk dkj.k gks ldrk gS ijarq og vius vki esa nq"izsj.k dh dksfV esa ugha vkrk 
& /kkjk 306 ds varxZr vijk/k xfBr djus okys ?kVd ekStwn ugha gSa & vihykFkhZ Hkk-na-
la- dh /kkjk 306 ds varxZr vkjksi ls nks"keqDrA 

D.  Penal Code (45 of 1860), Section 376 & 506-B – Verbal Threat – 
Held – At the time of committing rape, appellant were not having any weapon  
– Said threat was merely a verbal threat which was not intended to be 
executed – Ingredients constituting offence u/S 506-B IPC are missing – 
Appellant acquitted of the charge u/S 506-B IPC.

?k- n.M lafgrk ¼1860 dk 45½] /kkjk 376 o 506&B & ekSf[kd /kedh & 
vfHkfu/kkZfjr & cykRlax dkfjr djrs le;] vihykFkhZ ds ikl dksbZ 'kL= ugha Fkk & 
dfFkr /kedh ek= ,d ekSf[kd /kedh Fkh ftls dk;kZafor djus dk vk'k; ugha Fkk & Hkk-
na-la- dh /kkjk 506&B ds varxZr vijk/k xfBr djus okys ?kVd ekStwn ugha gSa & 
vihykFkhZ dks Hkk-na-la- dh /kkjk 506&B ds varxZr vkjksi ls nks"keqDr fd;k x;kA 

NOTES OF CASES SECTION



NOTES OF CASES SECTION

E.  Criminal Practice – Shav (dead body) Supurdgi Panchnama – 
Contents – Held – In shav (dead body) supurdgi panchnama, reason/cause of 
death etc. are not required to be mentioned and only facts with respect to 
supurdgi of dead body are mentioned. 

³ nkf.Md i)fr & 'ko lqiqnZxh iapukek & varoZLrq & vfHkfu/kkZfjr & 
'ko lqiqnZxh iapukek esa] e`R;q dh otg@dkj.k bR;kfn dk mYys[k djuk visf{kr ugha 
gS ,oa dsoy 'ko dh lqiqnZxh ds laca/k esa rF;ksa dk mYys[k gSA 

The judgment of the Court was delivered by : ACHAL KUMAR PALIWAL, J. 

Cases referred:

(2004) 8 SCC 153, (2017) 1 SCC 433, AIR 2022 SC 2322 (3-Judge 
Bench)-2022 Live Law (SC) 482, AIR 2001 SC 2944, AIR 1997 SC 768, (2022) 8 
SCC 576, AIR 2021 SC 1290, (2022) 4 SCC 741, (2019) 8 SCC 779, (2001) 10 
SCC 63, (2001) 1 SCC 652, (2020) 10 SCC 200-(3-Judge Bench), (2009) 6 SCC 
605.

Manish Mishra, for the appellant. 
A.N. Gupta, G.A. for the respondent. 

Short Note
*(103)

Before Mr. Justice Vivek Rusia
WP No. 4885/2007 (Indore) decided on 26 June, 2023

MALINI BAI (SMT.)              …Petitioner                                                                                                                                                                                                                                                                                                                                                                                         

Vs.

M/S HOPE TEXTILE LTD.            …Respondent                                                                            

A. Payment of Gratuity Act (39 of 1972), Section 2(A) & 4(2) – 
Calculation of Gratuity – Modes – Held – As per Section 4(2), for every 
completed year of service and part thereof in excess of 6 months, the 
employer shall pay gratuity to an employee at the rate of 15 days wages based 
on the rate of wages last drawn by employee – Deceased husband of 
petitioner was paid wages by virtue of agreement also till the date of death – 
Wages paid at the time of death are liable to be taken into consideration for 
payment of gratuity – Petition allowed. 

d- minku lank; vf/kfu;e ¼1972 dk 39½] /kkjk 2¼A½ o 4¼2½ & minku 
dh x.kuk & jhfr;ka & vfHkfu/kkZfjr & /kkjk 4¼2½ ds vuqlkj] lsok ds izR;sd iw.kZ o"kZ ,oa 
mlds 6 ekg ls vf/kd Hkkx ds fy, fu;ksDrk] deZpkjh }kjk vafre ckj yh xbZ etnwjh 
dh nj ds vk/kkj ij deZpkjh dks 15 fnuksa dh etnwjh dh nj ls minku dk Hkqxrku 
djsxk & ;kph ds e`r ifr dks djkj ds vk/kkj ij Hkh e`R;q dh frfFk rd etnwjh dk 



Hkqxrku fd;k x;k Fkk & e`R;q ds le; Hkqxrku dh xbZ etnwjh minku dk Hkqxrku djus 
ds fy, fopkj esa fy;s tkus ;ksX; gS & ;kfpdk eatwjA 

B. Payment of Gratuity Act (39 of 1972), Section 2(A) – 
Continuation of Service – Held – An employee shall be said to be in continuous 
service if he has, for that period, been in uninterrupted service on account of 
sickness, accident, leave, lay off, strike or lockout etc.  

[k- minku lank; vf/kfu;e ¼1972 dk 39½] /kkjk 2¼A½ & lsok dh fujarjrk 
& vfHkfu/kkZfjr & fdlh deZpkjh dks ,d vof/k ds fy, fujarj lsok esa cus jguk dgk 
tk,xk ;fn og ml vof/k ds fy, chekjh] nq?kZVuk] NqV~Vh] dkecanh] gM+rky ;k 
rkykcanh bR;kfn ds dkj.k vfofPNUu lsok esa jgk gksA 

Case referred:

1992 LLR 795. 

None, for the petitioner. 
Rohit Saboo,  for the respondent. 

    Short Note
 *(104)

Before Mr. Justice Prem Narayan Singh
CRR No. 2391/2023 (Indore) decided on 26 June, 2023

MANALI                                  … Applicant                    

Vs.

STATE OF M.P.          …Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Section 227 & 228 
and Penal Code (45 of 1860), Section 409 & 420 – Ingredients of Offence – Held 
– Keeping advance money of Rs. 10 lacs for a long time without any intention 
to execute the sale deed creates the dishonest intention to deceive the 
complainant which is a vital ingredient of cheating – Applicant is working as 
attorney or agent of her father hence charge u/S 409 is also warranting no 
interference – Revision dismissed. 

d- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 227 o 228 ,oa n.M 
lafgrk ¼1860 dk 45½] /kkjk 409 o 420 & vijk/k ds ?kVd & vfHkfu/kkZfjr & foØ; 
foys[k fu"ikfnr djus ds fdlh vk'k; ds fcuk yacs le; rd 10 yk[k :- dh vfxze /kujkf'k 
j[kuk ifjoknh ls izoapuk djus dk csbZeku vk'k; l`ftr djrk gS tks fd Ny dk egRoiw.kZ 
?kVd gS & vkosnd vius firk ds vVuhZ vFkok vfHkdrkZ ds :i esa dk;Z dj jgh gS blfy, 
/kkjk 409 ds varxZr vkjksi esa Hkh gLr{ksi dh dksbZ vko';drk ugha gS & iqujh{k.k [kkfjtA 

B. Criminal Procedure Code, 1973 (2 of 1974), Section 227 & 228 – 
Considerations – Held – At the stage of framing of charge the defence of 
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accused cannot be considered – Court has to prima facie examine whether 
there is sufficient ground for proceeding against the accused – Apex Court 
concluded that at stage of framing of charges, probative value of material on 
record cannot be gone into and the material brought on record by 
prosecution has to be accepted as true at that stage. 

[k- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 227 o 228 & fopkj 
fd;k tkuk & vfHkfu/kkZfjr & vkjksi fojpuk ds izØe ij vfHk;qDr ds cpko dks fopkj 
esa ugha fy;k tk ldrk & U;k;ky; dks izFke n`"V~;k ;g ijh{k.k djuk gksxk fd D;k 
vfHk;qDr ds fo:) dk;Zokgh ds fy, Ik;kZIr vk/kkj gS & loksZPp U;k;ky; us fu"df"kZr 
fd;k fd vkjksiksa dh fojpuk ds izØe ij vfHkys[k dh lkexzh ds izek.kd ewY; dks 
fopkj esa ugha fy;k tk ldrk rFkk vfHk;kstu }kjk vfHkys[k ij ykbZ xbZ lkexzh dks 
ml izØe ij lR; ds :i esa Lohdkj djuk gksxkA 

Cases referred:

2004 lawsuit SC 1408, 2016 Law suit SC 111, AIR 1997 SC 2041, (2008) 
10 SCC 681, (2007) 5 SCC 403, (2008) 2 SCC 561, AIR 2022 SC 4218.

Pramod C. Nair, for the applicant. 
Gourav Rawat, Dy. G.A. for the non-applicant. 

    Short Note
 *(105)

Before Mr. Justice G.S. Ahluwalia
MA No. 155/2019 (Jabalpur) decided on 17 April, 2023

MANOJ KUMAR & ors. … Appellants                                                                                                       

Vs.

H.D.F.C. AGRO JOURNAL INSURANCE
CO. LTD. & ors.  …Respondents

A. Motor Vehicles Act (59 of 1988), Section 166 – Legal 
Representatives & Dependents – Held – Appellants 1, 3 & 4 who are father, 
brother and grandmother of deceased are not the dependents of the deceased 
who was a bachelor – Since deceased was a bachelor, except mother, no other 
class-I heir is available – Appeal dismissed. 

d- eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 & fof/kd izfrfuf/k o 
vkfJr & vfHkfu/kkZfjr & vihykFkhZx.k Ø- 1] 3 o 4 tks fd e`rd ds firk] HkkbZ ,oa nknh 
gSa] os ml e`rd ds vkfJr ugha gSa tks fd dqaokjk Fkk & pwafd e`rd dqaokjk Fkk] ekrk ds 
flok; dksbZ vU; oxZ&I okfjl miyC/k ugha & vihy [kkfjtA 

B. Motor Vehicles Act (59 of 1988), Section 166 – Court Fees – 
Held – Court Fees is payable at the time of presentation of the appeal.   
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[k- eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 & U;k;ky; Qhl & 
vfHkfu/kkZfjr & U;k;ky; Qhl vihy dh izLrqfr ds le; ns; gSA  

C. Succession Act, Indian (39 of 1925), Section 8 – Property of 
Male Hindu – Held – Although compensation amount of death cannot be held 
to be a property of a male hindu, however it is clear that property of a Hindu 
male shall devolve firstly upon the heirs being relatives specified in class-I of 
Schedule and if there is no heir of Class-I, then upon the heirs being relatives 
specified in Class-II of Schedule.

x- mÙkjkf/kdkj vf/kfu;e] Hkkjrh; ¼1925 dk 39½] /kkjk 8 & fgUnw iq:"k 
dh laifRr & vfHkfu/kkZfjr & ;|fi e`R;q dh izfrdj jkf'k dks ,d fgUnw iq:"k dh 
laifRr vfHkfu/kkZfjr ugha fd;k tk ldrk] rFkkfi ;g Li"V gS fd fgUnw iq:"k dh laifRr 
lcls igys vuqlwph ds oxZ&I esa fofufnZ"V laca/kh gksus okys okfjlksa dks U;kxr dh 
tk,xh ,oa ;fn oxZ&I dk dksbZ okfjl ugha gS] rc vuqlwph ds oxZ&II esa fofufnZ"V 
laca/kh gksus okys okfjlksa dks tk,xhA   

Cases referred:

(2017) 16 SCC 680, (2001) 8 SCC 197, 2007 (2) ACCD 863 (SC), 2014 
ACJ (1) 554, 2014 ACJ (2) 1101, WP No. 2818/2015 (PIL) decided on 08.12.2015 
(DB), MA No. 1058/2021 decided on 14.06.2021, 2022 (4) MPLJ 285, (2009) 6 
SCC 121. 

Uday Kumar, for the appellants. 
Mohd. Siddeeque, for the respondents. 

Short Note
 *(106)

Before Mr. Justice Amar Nath (Kesharwani)
MA No. 238/2019 (Jabalpur) decided on 28 June, 2023

NATIONAL INSURANCE CO. LTD.  …Appellant                                                                                                                                                           

Vs.                                   

JAMNI BAI & ors.     …Respondents

Motor Vehicles Act (59 of 1988), Section 140 & 166 – Married Daughter 
– Held – Apex Court concluded that even a married daughter not dependant 
on deceased is entitled to file claim for the death of her father – In case of 
Manjuri Bera, claim was filed u/S 140 and in that case Apex Court has not 
held that multiplier system will not apply in the case in which claimant is 
married daughter or married son – Compensation rightly awarded – Appeal 
dismissed.  

eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 140 o 166 & fookfgr iq=h & 
vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k gS fd ,d fookfgr iq=h tks fd 
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e`rd ij vkfJr ugha gS] og Hkh vius firk dh e`R;q ds fy, nkok izLrqr djus dh gdnkj 
gS & eatqjh csjk ds izdj.k esa] /kkjk 140 ds varxZr nkok izLrqr fd;k x;k Fkk ,oa ml 
izdj.k eas loksZPp U;k;ky; us ;g vfHkfu/kkZfjr ugha fd;k Fkk fd xq.kd iz.kkyh ml 
izdj.k esa ykxw ugha gksxh ftlesa nkosnkj fookfgr iq=h vFkok fookfgr iq= gS & izfrdj 
mfpr :i ls vf/kfu.khZr fd;k x;k & vihy [kkfjtA 

Cases referred :

2007 ACJ 1279, 2020 (11) SCC 356, 2007 ACJ 1279, (2017) 16 SCC 680. 

Asghari Khan, for the appellant. 
None, for the respondents. 

Short Note
  *(107)

Before Smt. Justice Nandita Dubey
CRA No. 29/2008 (Jabalpur) decided on 14 September, 2023

P.K. RAKWAL (P.S. RAKWAL)           …Appellant

Vs.

UNION OF INDIA         …Respondent                                                

(Alongwith CRA Nos. 52/2008, 94/2008, 152/2008, 153/2008 & 
154/2008)

A.  Prevention of Corruption Act (49 of 1988), Section 13(1)(d) & 
13(2) – Omission and Negligence – Mens Rea – Supply of substandard oil to 
Army – Held – There were some lapses by appellants, but every little 
omission/commission, negligence/dereliction may not lead to possibility of 
appellants having culpability in the matter – Some acts of omissions/ 
negligence by public servant may attract disciplinary proceedings and not a 
penal provision – Mens rea not established by prosecution – No evidence to 
establish that there was any agreement between appellants who have alleged 
to conspire to do an illegal act – Conviction set aside – Appeals allowed. 

d- Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 13¼1½¼d½ o 13¼2½ & 
pwd rFkk ykijokgh & vkijkf/kd eu%fLFkfr & vkehZ dks voekud rsy dh vkiwfrZ & 
vfHkfu/kkZfjr & vihykFkhZx.k ls dqN pwd gqbZ Fkh] ijarq izR;sd NksVh pwd@d`R;] 
ykijokgh@drZO; dh mis{kk vihykFkhZx.k ds ekeys esa nks"kh@vfHk;ksT;rk gksus dh 
laHkkouk dh vksj ugha ys tk ldrh & yksd lsod }kjk pwd@ykijokgh ds dqN d`R; 
vuq'kklfud dk;Zokfg;ksa dks vkdf"kZr dj ldrs gSa rFkk u fd ,d nkf.Md mica/k & 
vfHk;kstu }kjk vkijkf/kd eu%fLFkfr LFkkfir ugha & ;g LFkkfir djus ds fy, dksbZ 
lcwr ugha fd vihykFkhZx.k] ftudk voS/k d`R; djus dh lkft'k djus dk vfHkdFku gS] 
ds e/; dksbZ djkj Fkk & nks"kflf) vikLr & vihysa eatwjA  
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 B.  Penal Code (45 of 1860), Section 420 – Cheating – Ingredients – 
Supply of substandard oil to Army – Held – Prosecution witness admitted that 
after receiving complaint about oil being substandard, he informed 
appellant vendor and asked him to replace it – He also admitted that vendor 
agreed to replace the oil and assured that he will not take any charge for it – 
Trial Court also recorded a finding that appellants did not reap any benefit 
out of the transaction – Under such circumstances, no offence of cheating is 
made out. 

[k- n.M lafgrk ¼1860 dk 45½] /kkjk 420 & Ny & ?kVd & vkehZ dks 
voekud rsy dh vkiwfrZ & vfHkfu/kkZfjr & vfHk;kstu lk{kh us Lohdkj fd;k fd rsy ds 
voekud gksus dh f'kdk;r izkIr gksus ds i'pkr~ mlus vihykFkhZ foØsrk dks lwfpr 
fd;k rFkk mls bls cnyus ds fy, dgk & mlus ;g Hkh Lohdkj fd;k fd foØsrk rsy 
cnyus ds fy, lger gqvk rFkk vk'oklu fn;k fd og bldk dksbZ 'kqYd ugha ysxk & 
fopkj.k U;k;ky; us Hkh ;g fu"d"kZ vfHkfyf[kr fd;k fd vihykFkhZx.k us laO;ogkj ls 
dksbZ Hkh ykHk izkIr ugha fd;k & ,slh ifjfLFkfr;ksa ds varxZr] Ny dk dksbZ vijk/k ugha 
curkA 

C.  Prevention of Corruption Act (49 of 1988), Section 13(1)(d) & 
13(2) – Ingredient of Offence – Held – There were some lapse by appellants, 
but every little omission/commission, negligence/ dereliction may not lead to 
possibility of appellants having culpability in the matter which is sin qua non 
for attracting provisions of P.C. Act which requires that while holing office as 
public servant obtains for himself or for any other person, any valuable thing 
or pecuniary advantage by corruption or illegal means or by abusing his 
position. 

x- Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 13¼1½¼d½ o 13¼2½ & 
vijk/k ds ?kVd & vfHkfu/kkZfjr & vihykFkhZx.k ls dqN pwd gqbZ Fkh] ijarq izR;sd NksVh 
pwd@d`R;] ykijokgh@drZO; dh mis{kk vihykFkhZx.k ds ekeys esa nks"kh gksus dh 
laHkkouk dh vksj ugha ys tk ldrh tks Hkz"Vkpkj fuokj.k vf/kfu;e ds mica/kksa dks 
vkdf"kZr djus ds fy, vfuok;Z gS ftlesa yksd lsod dk in /kkfjr djus ds nkSjku 
vius fy, vFkok fdlh vU; O;fDr ds fy, Hkz"Vkpkj }kjk ;k voS/k lk/kuksa }kjk ;k 
viuh fLFkfr dk nq:i;ksx djrs gq, dksbZ ewY;oku oLrq vFkok vkfFkZd ykHk izkIr djuk 
visf{kr gSA 

D.  Criminal Practice – Report of Hand Writing Expert – Held – 
Opinion of handwriting expert is a weak type of evidence and it will be unsafe 
to base conviction solely on such evidence.  

?k- nkf.Md i)fr & gLrfyfi fo'ks"kK dk izfrosnu & vfHkfu/kkZfjr & 
gLrfyfi fo'ks"kK dk er ,d detksj izdkj dk lk{; gS rFkk ,dek= ,sls lk{; ij 
nks"kflf) vk/kkfjr djuk lqjf{kr ugha gksxkA 
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Cases referred:

(995) SCC OnLine Bom 483, (2010) 6 SCC 1, (2003) 4 MPLJ 243, (1977) 
2 SCC 210, 2003 (4) MPLJ 243, (2012) 9 SCC 512.

Anshuman Singh, for the appellant in CRA Nos. 29/2008, 152/2008 & 
154/2008. 

Siddharth Datt, for the appellant in CRA No. 52/2008. 
Shivendra Pandey, for the appellant in CRA No. 94/2008. 
K.C. Ghildiyal with Manoj Rajak, for the appellant in CRA No. 153/2008.
Vikram Singh, for the respondent in CRA Nos. 29/2008, 52/2008, 

94/2008, 152/2008, 153/2008 & 154/2008. 

Short Note
*( 108)(DB)

Before Mr. Justice Ravi Malimath, Chief Justice 
& Mr. Justice Vishal Mishra

WA No. 922/2006 (Jabalpur) decided on 21 December, 2022

PETCARE, DIVISION OF TETRAGON CHEMIE,  …Appellant
PVT. LTD.   

Vs.

M.P. MEDICAL AND SALES REPRESENTATIVES      …Respondents 
ASSOCIATION  & anr.                                                                                                                        

(Alongwith WA No. 07/2019)

Industrial Disputes Act (14 of 1947), Section 2(d) & 2(s) – Definition of 
“Workman” – Sales Promotion Officer/Medical Representative – Held – 
Medical Representatives or the Sales Promotion Officer do not fall under the 
definition of “workman” as difined in Section 2(s) of 1947 Act – Application 
before the Labour Court is not maintainable – Writ appeal dismissed. 

vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] /kkjk 2¼d½ o 2¼s½ & **deZdkj** dh 
ifjHkk"kk & foØ; lao/kZu vf/kdkjh@fpfdRlk izfrfuf/k & vfHkfu/kkZfjr & fpfdRlk 
izfrfuf/k vFkok foØ; lao/kZu vf/kdkjh vf/kfu;e 1947 dh /kkjk 2¼s½ esa ifjHkkf"kr 
**deZdkj** dh ifjHkk"kk ds varxZr ugha vkrs & Je U;k;ky; ds le{k vkosnu iks"k.kh; 
ugha & fjV vihy [kkfjtA 

The order of the Court was passed by : VISHAL MISHRA, J.  

Cases referred:

(1994) 5 SCC 737, AIR 2000 SC 3182, (2007) 2 SCC 616, 1981 (1) SLJ 
406, 2010 MPLSR 312 (DB), 2001 (90) FLR 257, 2000 (87) FLR 563, WA No. 
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75/2017 order passed on 11.10.2018 (DB), 2006 (II) LLJ 8 MP, 1997 (2) JLJ 353, 
AIR 1967 SC 678, AIR 1964 SC 472, AIR 1971 SC 922.

Jubin Prasad, for the appellant in WA No. 922/2006 and for the 
respondent in WA No. 07/2019. 

Uttam Kumar Pardasani, respondent No. 2 in WA No. 922/2006 and 
appellant No. 2 in WA No. 07/2019, party in person. 

 Short Note
 *(109 )

Before Mr. Justice Pranay Verma
WP No. 26339/2022 (Indore) decided on 12 May, 2023

RAVI KUMAR RAI                        …Petitioner

Vs.

INDIAN OIL CORPORATION LTD. & anr.     …Respondents

A. Service Law – Minor/Major Penalty – Held – In absence of any 
classification in the Certified Standing Order of respondents classifying the 
penalties as major or minor, the penalty of withholding of two increments 
with cumulative effect inflicted upon the petitioner earlier has to be treated 
as a major penalty and as per clause 2(g) of the ACPS Policy, petitioner is not 
entitled to be considered for selection to post in grade “A” by the respondents 
– Petition dismissed.  

d- lsok fof/k & y?kq@eq[; 'kkfLr & vfHkfu/kkZfjr & 'kkfLr;ksa dks eq[; 
vFkok y?kq ds :i esa oxhZd`r djus okys izR;FkhZx.k ds izekf.kr LFkk;h vkns'k esa fdlh 
oxhZdj.k ds vHkko esa] ;kph ij iwoZ esa vf/kjksfir dh xbZ] lap;h izHkko ls nks osru 
o`f);ka jksdus dh 'kkfLr dks eq[; 'kkfLr le>k tkuk pkfg, ,oa ,lhih,l uhfr ds [kaM 
2¼g½ ds vuqlkj] ;kph izR;FkhZx.k }kjk Js.kh **,** ds in ij p;u ds fy, fopkj esa fy, 
tkus dk gdnkj ugha gS & ;kfpdk [kkfjtA 

B. Civil Services (Classification, Control and Appeal) Rules, M.P. 
1966, Rule 10(iv) – Major Penalty – Withholding of two increments with 
cumulative effect is a major penalty.  

[k- flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 
10¼iv½ & eq[; 'kkfLr & lap;h izHkko ls nks osruo`f);ksa dks jksduk ,d eq[; 'kkfLr gSA 

Cases referred:

(1996) 2 LLJ 727 (SC), 1991 Supp (1) SCC 504, ILR 2012 (M.P.) 2651, 
1995 MPLJ Short Note 54.

Achar Prakash, for the petitioner. 
Yogesh Kumar Mittal, for the respondents. 



Short Note
*( 110)(DB)

Before Mr. Justice Rohit Arya & Mr. Justice Sanjeev S Kalgaonkar
CRA No. 244/2001 (Gwalior) decided on 16 August, 2023

SONERAM & anr.          …Appellants

Vs.

STATE OF M.P.            …Respondent                                                

A.  Penal Code (45 of 1860), Sections 302, 201 & 420 – Last Seen 
Together – Onus of Proof – Held – “H” left for Salampur with “J” & “S”, 
thereafter “H” went missing – Doctor who conducted postmortem of 
deceased “H” opined that he died 5 to 10 days prior to examination – Time of 
death opined by Doctor relates to incident of “H” leaving his home in 
company of “J” and “S” – In such circumstances, onus shifts on “J” and “S” 
to explain how, where and in what manner, they parted company with “H” – 
Both accused failed to give any explanation much less of plausible 
explanation. 

d- n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 201 o 420 & vafre ckj lkFk 
ns[kk tkuk & lcwr dk Hkkj & vfHkfu/kkZfjr & **H**] **J** o **S** ds lkFk lkyeiqj ds 
fy, jokuk gqvk] rRi'pkr~ **H** ykirk gks x;k & fpfdRld] ftlus e`rd **H** dk 
'ko ijh{k.k fd;k Fkk] us vfHker fn;k Fkk fd mldh e`R;q ijh{k.k ds 5 ls 10 fnu iwoZ 
gqbZ Fkh & fpfdRld }kjk vfHker e`R;q dk le; **H** }kjk **J** o **S** ds lkFk ?kj ls 
fudyus dh ?kVuk ls lacaf/kr gS & ,slh ifjfLFkfr;ksa esa ;g Li"V djus dk Hkkj J o S 
ij ifjofrZr gksrk gS fd dSls] dgka o fdl rjhds ls] os **H** ls foyx gq, Fks & nksuksa 
vfHk;qDr laHkkO; Li"Vhdj.k ls cgqr nwj dksbZ Hkh Li"Vhdj.k nsus esa vlQy jgsA

B.  Penal Code (45 of 1860), Sections 302, 201 & 420 – Oral & 
Documentary Evidence – Held – Accused “S” asked for Rs. 60,000 to secure 
job for “H” for which father of “H” gave Rs. 55,000 in 3 installments – In view 
of overwhelming reliable oral evidence, absence of documentary evidence 
with regard to transaction of money does not affect credibility of prosecution 
– Such transactions are generally nor recorded in documents. 

[k- n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 201 o 420 & ekSf[kd ,oa 
nLrkosth lk{; & vfHkfu/kkZfjr & vfHk;qDr **S** us **H** dks ukSdjh fnykus ds fy, 
60]000@& :- ekaxs ftlds fy, **H** ds firk us 55]000@& :- 3 fd'rksa esa fn;s & 
vR;kf/kd fo'oluh; ekSf[kd lk{; dks n`f"Vxr j[krs gq, /ku ds ysu&nsu ds laca/k esa 
nLrkosth lk{; dh vuqifLFkfr vfHk;kstu dh fo'oluh;rk dks izHkkfor ugha djrh & 
lkekU;r% ,sls ysu&nsu nLrkostksa esa vfHkfyf[kr ugha fd;s tkrsA 
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C.  Penal Code (45 of 1860), Sections 302, 201 & 420 – Motive – 
Held – As per evidence of father of deceased, amount was returned by the 
father of accused “S” – Return of amount would not negate the existence of 
motive, rather, fortifies the existence of grudge against deceased and his 
father that they compelled father of accused “S” to return the money secured 
by cheating – Existence of motive is established beyond doubt.

x- n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 201 o 420 & gsrq & 
vfHkfu/kkZfjr & e`rd ds firk dh lk{; ds vuqlkj vfHk;qDr **S** ds firk }kjk jkf'k 
ykSVk nh xbZ Fkh & jkf'k dh okilh gsrq ds vfLrRo dks fu"Qy ugha djrh] cfYd og 
e`rd rFkk mlds firk ds fo:) }s"k dks vkSj vf/kd lqn`<+ djrh gS fd mUgksaus vfHk;qDr 
**S** ds firk dks /kks[kk/kM+h ls izkIr /ku dks okil djus ds fy, foo'k fd;k & gsrq dk 
vfLrRo lansg ls ijs LFkkfir gksrk gSA 

D.  Penal Code (45 of 1860), Sections 302, 201 & 420 and Evidence 
Act (1 of 1872), Section 114 – Investigation – Presumption – Held – Nothing on 
record to suggest previous animosity or bias of I.O. against accused, who was 
present witnesses at place of recovery of dead body, which was recovered on 
information given by him and from the place he pointed out – Presumption 
stands fortified that I.O. has duly performed his duties of investigation – 
Thus, in absence of specific corroboration by Panch witness, the testimony of 
I.O. cannot be discarded.

?k- n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 201 o 420 ,oa lk{; vf/kfu;e 
¼1872 dk 1½] /kkjk 114 & vUos"k.k & mi/kkj.kk & vfHkfu/kkZfjr & vfHkys[k ij ,slk 
dqN ugha gS tks ;g lq>ko nsrk gks fd vfHk;qDr ds fo:) vUos"k.k vf/kdkjh dh iwoZ 
'k=qrk Fkh ;k i{kikr Fkk] tks lk{khx.k ds lkFk 'ko dh cjkenxh ds LFkku ij ekStwn Fkk] 
tks mlds }kjk nh xbZ lwpuk ij rFkk mlds }kjk crk, x, LFkku ls cjken gqvk & ;g 
mi/kkj.kk lqn`<+ gksrh gS fd vUos"k.k vf/kdkjh us vius vUos"k.k ds drZO;ksa dk lE;d~ 
:i ls fuoZgu fd;k & vr%] iap lk{kh }kjk fofufnZ"V laiqf"V ds vHkko esa] vUos"k.k 
vf/kdkjh ds ifjlk{; dks vekU; ugha fd;k tk ldrkA 

E.  Evidence Act (1 of 1872), Section 6 – Doctrine of Res Gestae – 
Held – Under Evidence Act, doctrine of res gestae is applied in wider 
connotation to include all their statements, acts or events need not be 
coincident or contemporaneous with the occurrence of principle events – 
However, it must be made at such time and under such circumstances as will 
exclude the presumption that it is a result of deliberation. 

³ lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 6 & lacaf/kr rF; vkSj dk;Z dk 
fl)kar & vfHkfu/kkZfjr & lk{; vf/kfu;e ds varxZr] lacaf/kr rF; vkSj dk;Z dk 
fl)kar foLr`r vFkZ esa muds lHkh dFkuksa] dk;ksZa vFkok ?kVukvksa dks 'kkfey djus ds 
fy, ykxw gksrk gS & rFkkfi mls ,sls le; rFkk ,slh ifjfLFkfr;ksa ds varxZr fd;k tkuk 
pkfg, ftlls ;g mi/kkj.kk vioftZr gks fd ;g foe'kZ dk ,d ifj.kke gSA 

NOTES OF CASES SECTION



F.  Evidence Act (1 of 1872), Section 7 – Theory of “Last Seen” – 
Doctrine of Inductive Logic – Held – Once it is proved that accused was last 
seen with the subject and had opportunity to commit offence, it does not 
follow that he is necessarily guilty, but it certainly raises a presumption 
against accused and shifts the onus of proof from prosecution to accused 
because the events and circumstances are within special knowledge of the 
accused after he was last seen with victim. 

p- lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 7 & **vkf[kjh ckj ns[ks tkus** dk 
fl)kar & vkxeukRed rdZ dk fl)kar & vfHkfu/kkZfjr & ,d ckj ;g lkfcr gks tk, 
fd vfHk;qDr ihfM+r ds lkFk vafre ckj ns[kk x;k Fkk rFkk mlds ikl vijk/k dkfjr 
djus dk volj Fkk] bldk vuqlj.k ugha djrk fd og vko';d :i ls nks"kh gS] ijarq 
og fuf'pr gh vfHk;qDr ds fo:) mi/kkj.kk dks tUe nsrk gS rFkk lcwr dk Hkkj 
vfHk;kstu ls vfHk;qDr ij ifjofrZr gksrk gS D;ksafd ?kVuk,a rFkk ifjfLFkfr;ka vfHk;qDr 
ds fo'ks"k Kku esa gS tc og ihfM+r ds lkFk vkf[kjh ckj ns[kk x;k FkkA 

G.  Evidence Act (1 of 1872), Section 114 – Presumption – Held – 
Section 114 provides that the Court may presume the existence of any fact 
which it thinks likely to have happened, regard being had to the common 
course of natural events, human conduct and public and private business, in 
their relation to the facts of the particular case – Illustration (e) provides for 
presumption that judicial and official acts have been regularly performed. 

N- lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 114 & mi/kkj.kk & vfHkfu/kkZfjr & 
/kkjk 114 ;g micaf/kr djrh gS fd U;k;ky; ,sls fdlh rF; dk vfLrRo mi/kkfjr dj 
ldsxk ftldk ?kfVr gksuk ml fof'k"V ekeys ds rF;ksa ds laca/k esa izkd`frd
?kVukvksa] ekuoh; vkpj.k rFkk yksd vkSj izkbosV dkjckj ds lkekU; vuqØe dks /;ku 
esa j[krs gq, og lEHkkO; le>rk gS & n`"Vkar ¼e½ ;g mi/kkj.kk gsrq micaf/kr djrk gS 
fd U;kf;d vkSj inh; dk;Z fu;fer :i ls laikfnr fd;s x;s gSaA 

H.  Evidence Act (1 of 1872), Section 3 & 27 – Expression “Fact” & 
“Fact Discovered” – Held – Section 27 referred to a fact being discovered and 
Section 3 defines “fact” as meaning and including “anything”, state of things 
capable of being perceived by the senses – The expression “fact” includes not 
only physical fact but also the psychological fact or mental condition of which 
any person is conscious – “Fact discovered” embraces the place from which 
the object was produced and the knowledge of the accused as to it. 

t- lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 3 o 27 & vfHkO;fDr **rF;** o 
**rF; dk irk pyuk** & vfHkfu/kkZfjr & /kkjk 27 rF; tks irk pys gSa dks fufnZ"V djrh 
gS rFkk /kkjk 3 **rF;** dks vFkZ ds :i esa ifjHkkf"kr djrh gS ftlesa **dksbZ oLrq] oLrqvksa 
dh voLFkk tks bafnz;ksa }kjk cks/kxE; djus ;ksX; gks** 'kkfey gS & vfHkO;fDr **rF;** esa 
u dsoy HkkSfrd rF; cfYd ekufld voLFkk ;k euksoSKkfud rF; Hkh 'kkfey gSa ftlds 
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ckjs esa dksbZ O;fDr lpsr gS & **irk pys**@**[kksts x;s rF;** esa og LFkku tgka ls oLrq 
izLrqr dh xbZ Fkh vkSj bl ckjs esa vkjksih dk Kku Hkh 'kkfey gSA 

I.  Criminal Practice – Motive – Held – Motive is the emotion 
which is supposed to have led to the act – Motive is not capable of tangible 
proof, it can only be ascertained by inferences drawn from facts – Motive is a 
thing which is primary known to accused only, it is very difficult for 
prosecution to put forth what actually prompted or excited the accused to 
commit offence – It is sufficient for prosecution to establish existence of some 
motive, then sufficiency or adequacy of such motive which impelled the 
accused to commit crime, may be inferred from the attending circumstances.

>- nkf.Md i)fr & gsrq & vfHkfu/kkZfjr & gsrq og Hkkouk gS ftlds ckjs 
esa ekuk tkrk gS fd ;g dk;Z djus ds fy, izsfjr djrk gS & gsrq ewrZ lcwr nsus ds ;ksX; 
ugha gS] bls dsoy rF;ksa ls fudkys x, fu"d"kksZa ls gh lqfuf'pr fd;k tk ldrk gS & 
gsrq ,d ,slh oLrq gS tks izkFkfed :i ls dsoy vfHk;qDr dks gh irk gksrh gS] vfHk;kstu 
ds fy, ;g izLrqr djuk cgqr dfBu gS fd vfHk;qDr dks vijk/k dkfjr djus ds fy, 
okLro esa fdl ckr us izsfjr ;k mRlkfgr fd;k & vfHk;kstu ds fy, fdlh gsrq ds 
vfLrRo dks LFkkfir djuk Ik;kZIr gS] ckn esa ,sls gsrq dh izpqjrk vFkok Ik;kZIrrk ftlus 
vfHk;qDr dks vijk/k dkfjr djus ds fy, foo'k fd;k] dks mifLFkr ifjfLFkfr;ksa ls 
fu"df"kZr fd;k tk ldrk gSA 

J.  Criminal Practice – Circumstantial Evidence – The tests to be 
satisfied by such evidence – Discussed and enumerated. 

´- nkf.Md i)fr & ifjfLFkfrtU; lk{; & ,sls lk{; }kjk larq"V gksus 
okys ijh{k.k@tkap & foosfpr ,oa izxf.krA 

The judgment of the Court was delivered by : SANJEEV S 
KALGAONKAR, J.  

Cases referred:

AIR 2019 SC 1367, (2004) 12 SCC 521, (1990) 4 SCC 370, AIR 1995 SC 
1930, 1955 CR.L.J. 586, (2017) 3 SCC 760, (2010) 2 SCC 583, 2005 (7) SCC 714, 
AIR 1947 PC 67, (1976) 1 SCC 828, (2005) 11 SCC 600, AIR 2000 SC 1691, 
(2000) 1 SCC 471, (2016) 14 SCC 640, (2013) 13 SCC 1, (2022) 8 SCC 668.

Rajkumar Singh Kushwah, for the appellants. 
Anjali Gyanani, P.P. for the respondent. 
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Short Note
*(111)(DB)

Before Mr. Justice Rohit Arya & Mr. Justice Satyendra Kumar Singh
CRA No. 1089/2014 (Gwalior) decided on 17 July, 2023

SUGHAR SINGH           …Appellant

Vs.

STATE OF M.P.         …Respondent                                                

(Alongwith CRA Nos. 1190/2014, 1230/2014, 1256/2014 &11/2015)

A.  Dakaiti Aur Vyapharan Prabhavit Kshetra Adhiniyam, M.P. (36 
of 1981), Section 13 and Penal Code (45 of 1860), Section 364-A – Test 
Identification Parade – Held – It is true that much evidentiary value cannot 
be attached to the identification of accused in the Court, where identifying 
witness is a total stranger who had just a fleeting glimpse of the person 
identified or who had no particular reason to remember the person 
concerned, if identification is made for the first time in Court – Position may 
be different when the identifying persons had seen the accused for 
considerable period or a number of time at different point of time and places, 
and in such cases Test Identification Parade is not necessary. 

d- MdSrh vkSj O;igj.k izHkkfor {ks= vf/kfu;e] e-iz- ¼1981 dk 36½] /kkjk 
13 ,oa n.M lafgrk ¼1860 dk 45½] /kkjk 364&A & igpku ijsM & vfHkfu/kkZfjr & ;g 
lR; gS fd ;fn U;k;ky; esa igpku izFke ckj dh tk jgh gS tgka igpkudrkZ lk{kh 
iw.kZr;k vifjfpr gS] ftlus igpkus x;s O;fDr dh dsoy ,d {kf.kd >yd ns[kh Fkh 
vFkok ftlds ikl lacaf/kr O;fDr dks ;kn j[kus dk dksbZ fof'k"V dkj.k ugha Fkk] ogka 
U;k;ky; esa vfHk;qDr dh igpku dks vf/kd lkf{;d ewY; ugha fn;k tk ldrk & 
fLFkfr fHkUu gks ldrh gS tc igpkudrkZ O;fDr;ksa us vfHk;qDr dks vyx&vyx le; 
vkSj LFkkuksa ij Ik;kZIr vof/k rd vFkok dbZ ckj ns[kk gks] rFkk ,sls izdj.kksa esa igpku 
ijsM vko';d ugha gSA 

B.  Dakaiti Aur Vyapharan Prabhavit Kshetra Adhiniyam, M.P. (36 
of 1981), Section 13 and Penal Code (45 of 1860), Section 364-A – Test 
Identification Parade – Held – Want of evidence of earlier identification in a 
TIP does not affect the admissibility of the evidence of identification in 
Court. 

[k- MdSrh vkSj O;igj.k izHkkfor {ks= vf/kfu;e] e-iz- ¼1981 dk 36½] /kkjk 
13 ,oa n.M lafgrk ¼1860 dk 45½] /kkjk 364&A & igpku ijsM & vfHkfu/kkZfjr & 
igpku ijsM esa iwoZ dh igpku ds lk{; dk vHkko U;k;ky; esa igpku ds lk{; dh 
xzkg~;rk dks izHkkfor ugha djrk gSA 
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C.   Dakaiti Aur Vyapharan Prabhavit Kshetra Adhiniyam, M.P. (36 
of 1981), Section 13 and Penal Code (45 of 1860), Section 364-A – Test 
Identification Parade – Held – TIP of appellant “S” has not been conducted, 
therefore only on basis of inconsistent statements and his dock identification, 
conducted after about 3 years, it is not safe to infer his involvement in the 
crime – Allegations against “S” not proved beyond reasonable doubt. 

x- MdSrh vkSj O;igj.k izHkkfor {ks= vf/kfu;e] e-iz- ¼1981 dk 36½] /kkjk 
13 ,oa n.M lafgrk ¼1860 dk 45½] /kkjk 364&A & igpku ijsM & vfHkfu/kkZfjr & 
vihykFkhZ **,l** dh igpku ijsM lapkfyr ugha dh xbZ gS] vr% dsoy vlaxr dFkuksa 
rFkk mlds dB?kjs eas igpku tks 3 o"kZ i'pkr~ dh xbZ gS] ds vk/kkj ij] vijk/k esa 
mldh lafyIrrk dk fu"d"kZ fudkyuk lqjf{kr ugha gS & **,l** ds fo:) vfHkdFku] 
;qfDr;qDr lansg ls ijs lkfcr ughaA 

D.  Penal Code (45 of 1860), Section 364-A – Essential Ingredient – 
Held – There is nothing on record to suggest that appellant had threatened 
complainant or his son abductee to cause death or hurt to the abductee in 
order to compel the complainant to give ransom, which is an essential 
ingredient for an offence punishable u/S 364-A IPC.  

?k- n.M lafgrk ¼1860 dk 45½] /kkjk 364&A & vko';d ?kVd & 
vfHkfu/kkZfjr & vfHkys[k ij ;g lq>ko nsus ds fy, dqN ugha gS fd ifjoknh dks fQjkSrh 
nsus ds fy, ck/; djus ds fy, fd vihykFkhZ us ifjoknh dks vFkok mlds vig`r iq= dks 
vig`r dh e`R;q dkfjr djus vFkok migfr dkfjr djus dh /kedh nh Fkh tks Hkk-na-la- 
dh /kkjk 364&A ds varxZr ,d n.Muh; vijk/k ds fy, ,d vko';d ?kVd gSA 

The judgment of the Court was delivered by : SATYENDRA  KUMAR 
SINGH, J.  

Cases referred:

2005 (4) MPHT 471, 2011 (5) MPHT 241, AIR 1970 SC 1321, 2023 Live 
Law (SC) 167, 1995 Supp (1) SCC 80, (2003) 5 SCC 746.

Amit Lahoti, for the appellant in CRA No. 1089/2014. 
R.C. Bhargava & Devesh Sharma, as amicus curiae for the appellant No. 

1 Ashok in CRA No. 1190/2014. 
A.K. Jain, for the appellant No. 2- Uttam in CRA No. 1190/2014 and for 

the appellant in CRA No. 1230/2014.
Prashant Sharma, for the appellant in CRA No. 1256/2014.
B.K. Sharma, for the appellant in CRA No. 11/2015.
A.K. Nirankari, P.P. for the respondent in CRA Nos. 1089/2014, 

1190/2014, 1230/2014, 1256/2014 & 11/2015.
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I.L.R. 2023 M.P. (DB) 1691
Before Mr. Justice Sujoy Paul & Mr. Justice Amar Nath (Kesharwani)

W.A. No. 318/2018 (Jabalpur) decided on 05 April, 2023

COMMISSIONER, JABALPUR DIVISION & Anr.  … Appellants

Vs. 

SHAILENDRA CHOWDHARY  … Respondent

(Along with W.P. No. 6880/2017)

A.       Bhumi Vikas Rules M.P., 2012, Rules 16, 18, 19 & 103 and 
Bhedaghat Development (Draft Plan) 2021, Clause 7.2 & 7.17 – Change of 
Land Use – Applicability of 2012 Rules – Held – Combined effect of Rule 16 
r/w Clause 7.2 & 7.17 of Draft Plan shows that intention of plan makers was 
to borrow 2012 Rules for purposes mentioned in Draft Plan and not to 
borrow in general for all purposes – On the date when applications were filed 
for change in land use, the Draft Plan came into being – Respondents rightly 
took a decision having regard to 2012 Rules in teeth of clause 7.17 of Draft 
Plan – Impugned order set aside – Appeal allowed.  (Paras 47, 62, 63, 64 & 68)

d- Hkwfe fodkl fu;e] e-iz-] 2012] fu;e 16] 18] 19 o 103 ,oa izk:i 
fodkl ;kstuk  2021] [kaM 7-2 o 7-17 & Hkwfe mi;ksx esa ifjorZu & fu;e HksM+k?kkV]
2012 dh iz;ksT;rk & vfHkfu/kkZfjr & fu;e 16 lgifBr izk:i ;kstuk dk [kaM 7-2 o 7-
17 dk la;qDr izHkko ;g n'kkZrk gS fd ;kstuk cukus okyksa dk vk'k; izk:i ;kstuk esa 
mfYyf[kr fd;s x;s iz;kstuksa gsrq 2012 ds fu;eksa dks m/kkj ysus dk Fkk rFkk u fd lHkh 
iz;kstuksa ds fy, lkekU; :Ik ls m/kkj ysus dk & izk:i ;kstuk ml frfFk dks ykxw gqbZ 
Fkh] ftl frfFk dks Hkwfe ds mi;ksx esa ifjorZu ds fy, vkosnu izLrqr fd;s x;s Fks & 
izR;FkhZx.k us izk:i ;kstuk ds [kaM 7-17 ds ckotwn fu;e 2012 dks /;ku esa j[krs gq, 
mfpr :i ls fofu';p fd;k & vk{ksfir vkns'k vikLr & vihy eatwjA  

B.       Bhumi Vikas Rules M.P., 2012, Rule 103 and Bhedaghat 
Development (Draft Plan) 2021, Clause 7.2 & 7.17 – Change of Land Use – 
Norms & Regulations – Held – As per Rule 103, “norms” and “regulations” 
applicable in plan area are dependent upon the clauses prescribed in relevant 
development plans – Apex Court concluded that when a “Draft Scheme” is 
published, any sanction could only be in terms of the scheme and no 
independent plan in contradiction of the same could be sanctioned.  

(Paras 63 & 68 )

[k- Hkwfe fodkl fu;e] e-iz-] 2012] fu;e 103 ,oa izk:i fodkl ;kstuk 
HksM+k?kkV] 2021] [kaM 7-2 o 7-17 & Hkwfe mi;ksx esa ifjorZu & ekud o fofu;e & 
vfHkfu/kkZfjr & fu;e 103 ds vuqlkj] ;kstuk {ks= esa ykxw **ekud** o **fofu;e** 
lqlaxr fodkl ;kstukvksa esa fofgr [kaMksa ij vkfJr gSa & loksZPp U;k;ky; us fu"df"kZr 
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fd;k gS fd tc ,d **izk:i Ldhe** izdkf'kr dh tkrh gS] rks dksbZ Hkh eatwjh dsoy 
Ldhe ds fuca/kuksa ds vuqlkj gh gks ldrh gS ,oa blds foijhr dksbZ Hkh Lora= ;kstuk 
eatwj ugha dh tk ldrhA 

C.      Bhumi Vikas Rules M.P., 2012, Rules 16, 18 & 19 and Bhedaghat 
Development (Draft Plan) 2021, Clause 7.2 & 7.17(2) – Applicability of 2012 Rules – 
Held – Although Rules of 2012 were not specifically notified by including 
Bhedaghat in “planning area”, but it further provides that the Rules 
mentioned in Development Draft Plan shall be applicable and shall form part 
of the development plan – Clause 7.17(2) makes it obligatory on part of 
authorities to take a decision having regard to 2012 Rules.  (Paras 47 to 49)

x- Hkwfe fodkl fu;e] e-iz-] 2012] fu;e 16] 18] o 19 ,oa izk:i fodkl 
;kstuk  2021] [kaM 7-2 o 7-17¼2½ & fu;e 2012 dh iz;ksT;rk &HksM+k?kkV]  vfHkfu/kkZfjr 
& ;|fi 2012 ds fu;eksa dks] HksM+k?kkV dks **;kstuk {ks=** esa 'kkfey djrs gq, fofufnZ"V 
:i ls vf/klwfpr ugha fd;k x;k Fkk] og vkxs ;g micaf/kr djrk gS fd izk:i fodkl 
;kstuk esa mfYyf[kr fu;e ykxw gksxsa ,oa fodkl ;kstuk dk fgLlk cusaxsa & [kaM 7-
17¼2½ izkf/kdkjhx.k ds fy, 2012 ds fu;eksa dks /;ku esa j[krs gq;s fofu'p; djuk 
ck/;dj cukrk gSA

D.    Bhumi Vikas Rules M.P., 2012, Rules 16, 18 & 19 and Bhedaghat 
Development (Draft Plan) 2021, Clause 7.2 & 7.17(2) – Discrimination – 
Theory of Negative Equality – Held – Even assuming that some permission for 
change in land use were erroneously granted, it cannot become a reason to 
follow as per theory of negative equality.  (Para 78)  

?k- Hkwfe fodkl fu;e] e-iz-] 2012] fu;e 16] 18] o 19 ,oa izk:i fodkl 
;kstuk  2021 [kaM 7-2 o 7-17¼2½ & foHksn & udkjkRed lekurk dk fl)kar &HksM+k?kkV]  
vfHkfu/kkZfjr & ;g /kkj.kk djrs gq, Fkh fd Hkwfe mi;ksx esa ifjorZu gsrq dqN vuqefr 
xyrh ls iznku dh xbZ Fkh] udkjkRed lekurk ds fl)kar ds vuqlkj ;g vuqdj.k 
djus dk dkj.k ugha cu ldrkA

E.    Constitution – Article 226 – Administrative Decision – Judicial 
Review – Held – If decision of administrative authority is based on a policy 
decision, which even if, is directory in nature and view taken by them is in 
consonance with such policy/ draft plan mandate and is plausible in nature, 
same cannot be interfered within exercise of judicial review.  (Para 64)  

³ lafo/kku & vuqPNsn 226 & iz'kklfud fofu'p; & U;kf;d 
iqufoZyksdu & vfHkfu/kkZfjr & ;fn iz'kklfud izkf/kdkjh dk fofu'p; uhfrxr 
fofu'p; ij vk/kfjr gS] tks Hkys gh funs'kkRed Lo:i dk gS rFkk muds }kjk fy;k x;k 
n`f"Vdks.k ,slh uhfr@;kstuk izk:i vkns'k ds vuq:i gS rFkk laHkkO; Lo:i dk gS] rks 
U;kf;d iqufoZyksdu ds iz;ksx esa mDr esa gLr{ksi ugha fd;k tk ldrkA
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F.    Constitution – Article 226 – Mentioning Wrong Provision – Effect – 
Held – Non-mentioning or wrong mentioning of provision will not make the 
order as illegal if source of power of authorities can be otherwise traced from 
parent statute/ enabling provision.  (Para 71)  

p- lafo/kku & vuqPNsn 226 & xyr mica/k dk mYys[k djuk & izHkko & 
vfHkfu/kkZfjr & mica/k dk mYys[k u djuk vFkok xyr mYys[k djuk vkns'k dks voS/k 
ugha cuk,xk ;fn izkf/kdkjhx.k dh 'kfDr ds L=ksr dk ewy dkuwu @lkeF;Zdkjh mica/k 
ls vU;Fkk irk yxk;k tk ldrk gSA 

Cases Referred :    

2019 (2) MPLJ 668, ILR 2007 MP 474, (2000) 4 SCC 357, 2007 (2) 
MPHT 380, (2022) SCC Online SC 1737, (1978) 1 SCC 405, 2022 SCC Online 
151, AIR 1968 SC 377, LR 1958 AC 41 : (1957) 3 WLR 663,  (1977) 4 SCC 471 : 
(1978) 1 SCR 641, (1990) 3 SCC 223, (1994) 6 SCC 651, 2022 SCC Online MP 
5387, (2005) 13 SCC 495, (2005) 5 SCC 181, (2002) 3 SCC 496, (2004) 12 SCC 
278, (2007) 13 SCC 255, (2009) 9 SCC 173, ILR 2007 MP 468, (1997) 1 SCC 35, 
(2007) 8 SCC 249, (2011) 3 SCC 436, (2019) 8 SCC 587, (2020) 3 SCC 311.

Suyash Thakur, G.A. for the appellants in W.A. No. 318/2018 and for the 
respondents in W.P. No. 6880/2017.

Atul Choudhari, for the respondent in W.A. No. 318/2018 and for the 
petitioner in W.P. No. 6880/2017.

J U D G M E N T

The Judgement of the Court was delivered by :
SUJOY PAUL, J.:- The Intra Court Appeal filed under Section 2(1) of Madhya 
Pradesh Uchcha Nyayalaya Khandpeeth Ko Appeal Adhiniyam, 2005 takes 
exception to the order dated 15.12.2017 passed in W.P. No.1083 of 2015 (Shailendra 
Chowdhary Vs. Commissioner, Jabalpur Division, Jabalpur), whereby learned 
Single Bench has set aside the impugned orders dated 6.5.2014, 16.9.2014 and 
13.1.2015 and directed the official respondents to allow the application dated 
17.2.2015 seeking change of land use by the petitioner. W.P. No.6880 of 2017 
filed by owner containing the identical issue is also decided by this common 
order/judgment.

Factual Background and stand of appellants :-

2. The respondent/petitioner of W.P.No.1083 of 2015 entered into an 
agreement with the owners of lands bearing Kh. Nos. 337/1, 337/2 and 337/3 
situated at N.B.-150, PH. No. 36/25 Mouja Gunsour, RNM, Jabalpur -2, Tahsil 
and District Jabalpur on 21.4.2012 (Annexure R-1).
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3. Madhya Pradesh Bhumi Vikas Rules 2012 (in short 'the Rules of 
2012') were enforced by the State Government w.e.f. 30.5.2012. On 4.1.2013, a 
notification was published in the gazette under Section 24(3) of the Nagar Tatha 
Gram Nivesh Adhiniyam 1973 (hereinafter called as 'the Adhiniyam') making 
the Rules of 2012 applicable to various planning areas. However, in this notification, 
(Annexure P-5), there was no mention about the Bhedaghat Planning Area.

4. The appellants submits that the State Government notified the 'modified' 
Bhedaghat Development (Draft Plan) 2021 (hereinafter called as 'Draft Plan') 
clearly mentioning in Clause 7.2 of Chapter 7 that though Rules of 2012 have not 
been made applicable by issuing a notification, various provisions of Chapter 7 of 
Draft Plan make it clear that certain rules of Rules of 2012 are indeed applicable.

5. Respondent moved an application on 17.2.2014 (Annexure P-2) before 
the Joint Director of Town and Country Planning, Jabalpur seeking permission 
under Section 16 (2) of the Adhiniyam to change the use of aforesaid lands situated 
in village Gunsour falling within Bhedaghat Planning Area from 'agriculture' to 
'residential' to enable him to develop a residential colony.

6. The Joint Director, Town and Country Planning, Jabalpur by order
dated 6.5.2014 (Annexure P-3) rejected the said application by stating
that the land was earmarked for 'agricultural' purpose under the Draft Plan.

7. Aggrieved, the respondent of W.A. preferred an appeal against the order 
dated 6.5.2014 (Annexure P-3) before the Divisional Commissioner, Jabalpur. 
The said appeal preferred under Section 16 (5), r/w Section 13 of the Adhiniyam 
was dismissed on 16.9.2014 (Annexure P-4). The Review application filed by the 
respondent met the same fate and was rejected on 13.1.2015 (Annexure P-8).

8. In turn, W.P. No.1083 of 2015 was filed by respondent questioning the 
aforesaid orders dated 6.5.2014, 13.1.2015 and 16.9.2014.

9. Smt. Asha Bai, (owner of said lands), the petitioner of W.P. No.6880 of 
2017 also preferred similar application seeking change of land use but the same 
was rejected by Joint Director, Town and Country Planning, Jabalpur on 9.2.2015 
(Annexure P-1). The reason of rejection was that under the Draft Plan, no 
development permission contrary to the said land use can be granted.

10. On 2.6.2015 (Annexure P-2 in connected Writ Petition No.6880 of 2017), 
the Divisional Commissioner remitted the matter back to the Joint Director, Town 
and Country Planning, Jabalpur for fresh considering by holding that Rules of 
2012 are not applicable and similar permissions have been granted.

11. The State Government by order dated 14.8.2015 took suo moto 
cognizance of the matter by invoking Section 32 of the Adhiniyam and stayed the 
operation of said order dated 2.6.2015 passed in favour of Asha Bai, the petitioner 
in connected W.P. No.6880 of 2017.
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12. W.P. No.16324 of 2015 filed against the order dated 14.8.2015 had 
rendered infructuous because on 21.3.2017, the State Government passed final 
order holding that modified Bhedaghat Development (Draft Plan) mentions about 
applicability of various provisions of Rules of 2012 and thus, W.P. No.16324 of 
2015 was withdrawn by Asha Bai on 24.4.2017 with the liberty to assail the said 
order dated 21.03.2017 in appropriate proceedings. Consequently, the connected 
writ petition, namely W.P. No.6880 of 2017 was filed challenging the order of 
State Government dated 21.3.2017.

13. Learned Single Judge allowed the W.P. No.1083 of 2015 and issued 
directions mentioned hereinabove.

14. Shri Suyash Thakur, learned counsel for the appellant - State submits that 
certain Sections of Adhiniyam are relevant for the purpose of adjudication of this 
matter. He placed reliance on certain Sections which are mentioned in the written 
submissions filed by the appellants.

15. After taking this Court to the relevant Sections, it is argued that learned 
Single Judge has erred in allowing the writ petition by erroneously holding that as 
per gazette notification dated 29.5.2013, whereby Bhedaghat Development 
(Draft Plan) was amended, the Bhumi Vikas Rules, 2012 were not made 
applicable to the said 'Draft Plan'. As per notification dated 29.5.2013 (Annexure 
P-1), the Government notified the 'Draft Plan' by mentioning that Clause 7.2 of 
Chapter 7 although envisages that Rules of 2012 are not applicable, various other 
provisions of said Chapter clearly show applicability of the Rules of 2012 
amended from time to time. To bolster this, heavy reliance is placed on Clause 
7.17 which provides that application for permission under the development plan 
shall be made as per the proforma prescribed in Rule 14 of the Rules of 2012 and 
needs to be dealt with in accordance with said rules only.

16. Pointed reliance is placed on Rule 103 of Rules of 2012 and it was 
strenuously contended that this Rule and its effect has escaped notice of learned 
Single Judge while deciding the Writ Petition. As per Rule 103, the norms and 
regulations applicable in the 'plan area' shall be as per relevant development plan 
and a deeming provision was created that the Rules shall be deemed to have been 
modified mutatis mutandis in so far as their application to the relevant 'plan area' 
is concerned.

17. To bolster this submission, reliance is placed on the Division Bench 
judgment in the case of Pradeep Hinduja vs. State of Madhya Pradesh & another, 
2019(2) MPLJ 668. It is urged that in the light of this judgment, it cannot be said 
that Rules of 2012 were not applicable on the lands in question.

18. Shri Suyash Thakur, learned counsel for the appellants submits that the 
order dated 06/05/2014 (Annexure P/3) rejecting the application of respondent 
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seeking change of land use was rightly passed because the land in question was 
earmarked for 'agricultural' purpose as per the 1'Draft Plan'. The rejection is in 
consonance with Rule 14(5)(b)(i) of the Rules of 2012 (applicable w.e.f. 
30/05/2012). As per Section 16 of Adhiniyam, no permission of change of land 
use can be granted contrary to the 'Draft Plan'. At the cost of repetition, Clause 
7.17 was pressed into service.

19. The rejection orders deserve to be approved in view of law laid down by 
this Court in ILR 2007 MP 474 (Center For Environment Protection, Research 
And Development, Indore vs. State of Madhya Pradesh & others) is the next 
submission.

20. The judgment of Supreme Court in (2000) 4 SCC 357 (Raipur 
Development Authority vs. Anupam Sahkari Griha Nirman Samiti and others) 
was relied upon to buttress the contention that when a 'draft scheme' is published, 
a sanction could only be given in terms of said scheme and no independent 
development plan in contradiction of said could be sanctioned.

21. In 2007 (2) MPHT 380 (M/s Pure Industrial Cock & Chemicals Ltd. vs. 
State of M.P. and others), the Division Bench followed the ratio decidendi of 
judgment of Center for Environment Protection Research and Development, 
Indore (Supra). Thus, it is prayed to allow the writ appeal and dismiss the 
connected writ petition.

Stand of Owner/Coloniser :-

22. Shri Atul Choudhari placed reliance on the notification dated
26.12.2012 (Annexure P-5) and submits that this gazette notification
emphasizes that it covers 'Planning Area' of 145 cities. 'Bhedaghat' is not included 
as 'Planning Area' under Jabalpur Division as per this notification.

23. During the course of argument, Shri Choudhari submits that so far 'locus' 
of coloniser is concerned, a conjoint reading of Section 2(n) and Section 29 of the 
Adhiniyam makes it clear that definition of 'owner' is very wide and includes an 
'agent trustee'. For this purpose, reliance is placed on the meaning assigned to 
'agent trustee' in Black Law Dictionary. Apart from this, it is argued that this point 
relating to 'locus' has lost its significance because challenge to similar order is also 
made by the owner, Asha Bai in connected writ petition, namely W.P. No.6880 of 
2017.

24. The next argument is based on Section 30 of the said Adhiniyam and by 
placing reliance on I.A. No.14820 of 2019, it is urged by Shri Choudhari that the 
power of Director to take decision about change of land use was delegated to the 
Deputy Director, Additional Director and Joint Director. Section 30 (2) talks 
about 'Krishi Prayojan'.
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25. Learned counsel for the owner/coloniser contended that the note-sheet 
dated 14.3.2014 of the proceeding before the Joint Director, which became 
foundation for passing of impugned order shows that the 'final plan' of Bhedaghat 
Development Scheme was not published. Another note- sheet (at page 135) is 
relied upon to submit that as per the note-sheet, it is clear that the Rules of 2012 are 
not published. However, during the course of hearing, it was admitted by Shri 
Choudhari that these note-sheets were prepared by the Clerk concerned seeking 
direction from the higher/competent officer. However, attempt is being made to 
establish that till preparation of these note-sheets, Rules of 2012 were not made 
applicable.

26. The order dated 16.9.2014 (Annexure P-4) was relied upon to submit that 
the appellants/owners were subjected to hostile discrimination. The entries 
mentioned in Para-13 of this order shows that one such entry relating to Surendra 
Singh Ghurji is about the permission of change of land use granted to him on 
18.10.2012. This date is subsequent to commencement of Rules of 2012, which 

thcame into being on 13  April 2012. So far other relevant entries nos. 3, 4, 5 and 9 
are concerned, these are relating to Ravi Agency, Shri Suresh Kumar Gupta, Shri 
Nitin Barsaiya and Shri Gulshan Rai. In all these cases, the permission to change 
the land use was given before 15.9.2011. This order clearly shows that it was 
passed under the assumption that before 2012 Rules came into being, these 
permissions were granted. Shri Choudhari submits that even before enforcement 
of Rules of 2012, these entries Nos. 3, 4, 5 and 9 were relating to an area for which 
there existed a 'Draft Plan' which was in force since 1977-1978. Thus, the so called 
distinguishing feature shown by the State is of no assistance to them. For this 
purpose, schedule/list annexed with IA No.14820 of 2019 is pressed into service 
by Shri Choudhari.

27. Document No.961 of 2020 filed by appellants is relied upon to submit that 
it reflects 'modified Draft Plan' of Bhedaghat. A plain reading of Clause 7.2 leaves 
no room for any doubt that Rules of 2012 are not applicable. So far Clause 7.17 is 
concerned, Shri Choudhari strenuously contended that this is a directory 
provision and, therefore not required to be scrupulously followed.

28. The conduct of the appellants is called in question by contending that 
when the present respondent/coloniser filed an application seeking permission to 
change the land use, the permission was declined by the Joint Director. Aggrieved, 
the coloniser filed an appeal, which was dismissed by the Commissioner on 
16.9.2014 by holding that the Rules of 2012 are applicable. Interestingly, when 
Asha Bai/owner unsuccessfully preferred an application seeking permission to 
change land use and said application was dismissed by the Joint Director, she also 
preferred an appeal before the Commissioner and in her case, learned 
Commissioner opined that Rules of 2012 are not applicable and remitted the 
matter back before the Joint Director to decide it afresh. Pertinently, the 
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Commissioner, who has taken two diametrically opposite views relating to 
applicability of Rules 2012 in relation to same land, filed the present writ appeal as 
an O.I.C. and for this reason alone, his writ appeal is liable to be rejected.

29. Shri Choudhari also placed reliance on preparation of 'zonal plan', which 
is mentioned in Section 20 of the said Adhiniyam.

30. Furthermore, it is submitted by Shri Atul Choudhari that proviso to 
Section 16(1) makes it clear that if permission of change of land use is for 
'agriculture' purpose, the permission cannot be declined. Section 16(1) begins 
with the words 'no person' which prima facie shows that it is mandatory in nature 
but a complete reading of this sub-section (1)(a) makes it clear that permission can 
certainly be granted by Director for change of land use. Thus, permission can be 
granted for land use other than agricultural. Otherwise, there was no occasion for 
the law makers to bring sub-section 16(1) in the said enactment. However, Rule 
14(5)(b)(i) of Rules of 2012 does not permit any such change of land use. Thus, if 
argument of learned Government Advocate is accepted, Section 16 (1) of the main 
Adhiniyam will become redundant. This cannot be the intention of the legislature. 
In the teeth of judgment reported in Kerala State Electricity Board and others Vs. 
Thomas Joseph and others (2022 SCC Online SC 1737) rule/subordinate 
legislation must give way to the main enactment and cannot be an impediment for 
a benefit which is flowing from the main enactment.

31. Shri Atul Choudhari further submits that so far as the Division Bench 
judgment in the case of Center for Environment Protection Research and 
Development, Indore (Supra) is concerned, the said judgment makes it clear that it 
cannot be pressed into service in the instant case for twin reasons :-

Firstly, when judgment in aforesaid case was passed, sub-section 2 to 5 of 
Section 16 of the Adhiniyam were not there in the statute book. Thus, the Division 
Bench had no occasion to dwell upon the impact of sub-sections 2 to 5 of Section 
16.

Secondly, the application in that case was filed after publication of 'final 
plan' under Section 19(5) of the Adhiniyam.

32. Shri Atul Choudhari has taken pains to submit that unless Section
19(5) notification is published, 'draft plan' cannot be a ground to reject
the application seeking permission to change the land use.

 33. The next contention is based on the Constitution Bench judgment of 
Supreme Court in the case of Mohinder Singh Gill v. Chief Election Commr., 
(1978) 1 SCC 405. It is submitted that the validity of an order of a statutory 
authority needs to be judged on the basis of reasons mentioned therein and reasons 
cannot be substituted/supplemented by filing reply or counter- affidavit in the 
Court. In the rejection order, the singular reason assigned is the existence of a 
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'Draft Plan' and no assistance is taken from Rule 14(5)(b)(i) of Rules of 2012. 
Thus, citing those Rules for the first time in the Court is of no use in the light of 
judgment of Constitution Bench aforesaid. He also cited few more judgments on 
the same principle. To eschew repetition, we are not referring those judgments.

Department's rejoinder submission :-

34. Shri Suyash Thakur, learned Government Advocate for the State in his 
rejoinder submissions placed reliance on his written submission. It is submitted 
that so far conduct of appellants/OIC/Commissioner is concerned, no doubt, there 
exist two different orders of the Commissioner but this will make no difference 
because the subsequent order of Commissioner in the case of Ms. Asha Bai/owner 
was taken into suo moto revision by the State Government. The State Government 
reversed this order against which the W.P. No. 6880 of 2017 is pending. It is the 
final order dated 21/03/2017 passed by State Government in suo moto revision 
which became subject matter of challenge. The legal question in this present writ 
appeal and connected writ petition are same. Thus, on the ground of so called 
conduct of Commissioner, the appellants cannot be non suited. 

35. Shri Suyash Thakur, learned counsel for the State, at the cost of repetition, 
placed heavy reliance on Clauses 7.2 and 7.17 of the Draft Plan filed with 
document No. 961/2020. It is submitted that if this 'Draft Plan' is read with the 
order passed in suo moto revision dated 21.03.2017, it will be clear like noonday 
as to why Government has mentioned in Clause 7.2 regarding non-applicability of 
Rules of 2012. Bhedaghat is a special area having special features and therefore 
Government intended to make it clear that Rules of 2012 are generally not 
applicable. However, the Rules were made applicable to the extent mentioned in 
Clause 7.17 of the said Plan. Thus, learned Single Judge was not correct in holding 
that Rules of 2012 are not applicable at all. More so, when learned Single Judge 
has not considered the effect and impact of Clause 7.17 of the Draft Plan and Rule 
103 of Rules of 2012.

36. The judgment of Center for Environment Protection Research and 
Development, Indore (Supra) is pressed into service to counter the argument of 
Shri Choudhari. It is submitted that the factual backdrop of this judgment shows 
that the application was indeed preferred before publication of final plan even in 
this matter. So far sub-section (2) to (5) of Section 16 are concerned, the said sub-
Sections were inserted in order to enforce the Division Bench Judgment in Center 
for Environment Protection Research and Development, Indore (Supra). The said 
sub-Sections do not improve the case of the owner/coloniser. Thus, this Division 
Bench judgment cannot be read in the manner suggested by Shri Atul Choudhari.

37. Rule 14(5)(b)(i) of Rules 2012 talks about 'draft development plan,' once 
in 'draft development plan' it is made clear that Rules of 2012 have to be taken into 
account while taking a decision, no fault can be found in the order/action of 
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competent authorities declining permission contrary to the land use mentioned in 
the 'draft development plan'. 

38. 2022 SCC Online 151 (Mutukumar and Others Vs. Chairman
and Managing Director TANGEDCO and Others) is relied upon to submit that 
even assuming certain permissions have been granted to certain persons as 
mentioned herein-above, contrary to the draft plan/Rules of 2012, the said 
permissions not supported by law cannot become a reason or an example to 
follow. The examples cited by the owner/ coloniser comes within the ambit of 
'negative equality' which is not founded upon the equality Clause enshrined in 
Article 14 of the Constitution of India.

39. Lastly, it is submitted that in the Writ Petition No.1083 of 2015, there was 
no pleading about parity/discrimination. To elaborate, it is submitted that in this 
writ appeal, for the first time by filing I.A. No. 14820/2019, it is urged that 
owner/coloniser were subjected to discrimination. In absence of any pleading and 
foundation in the W.P. and in absence of any consideration on this aspect by 
learned Single Judge, said example cannot be a reason to affirm the order of 
learned Single Judge.

40. The parties confined their arguments to the extent indicated above. Both 
the parties filed their written submissions.

41. We have heard the parties at length and perused the record. 

F I N D I N G S

Locus Standi :

42. The respondent in W.A. No.318 of 2018 is a coloniser. However, petitioner 
in the connected writ petition is admittedly the owner of the land. There is no 
quarrel about 'locus' of petitioner of the connected writ petition. Admittedly, legal 
questions involved in the writ appeal and writ petition are common. Considering 
the aforesaid, on a specific query from the Bench, learned Government Advocate 
fairly submitted that he is abandoning his objection regarding 'locus' of the 
coloniser. Thus, we need not deal with this aspect any further.

Conduct of appellant/O.I.C :

43. Since in the appeal filed by the coloniser and in the appeal filed by land 
owner, the learned Commissioner has passed different orders, eyebrows were 
raised by the respondent of writ appeal regarding his said conduct and it was 
submitted that writ appeal deserves to be dismissed on this score alone. We do not 
see any merit in this contention for the simple reason that Commissioner was not 
the final authority in the case. His subsequent and different order passed in the 
case of land owner became subject matter of revision by the State Government in 
exercise of suo moto powers. The final order of the State Government dated 
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(Emphasis Supplied) 

1- bl v/;k; esa of.kZr fodkl fu;eu jkT; 'kklu }kjk e/;izns’k 
uxj rFkk xzke fuos’k vf/kfu;e] 1973 ¼dzekad&23&1973½ dh /kkjk 
13 ds varxZr xfBr fuos’k {ks= ij ykxw gksaxsA e/;ins’k Hkwfe fodkl 
fu;e 2012 HksM+k?kkV fuos’k {ks= ij vf/klwfpr dj ykxw ugha fd;k 
x;k gS] 

21.3.2017 is called in question in the connected writ petition. Thus, different view 
taken by Commissioner fades into insignificance in the teeth of order of apex 
authority/State Government dated 21.03.2017. For this reason, we are not inclined 
to throw the writ appeal to winds.

Applicability of Rules of 2012 and validity of rejection orders :

^^

fodkl ;kstuk izLrkoksa ds varxZr vkosnudrkZ dks vuqKk izkIr djus 
gsrq vius vkosnu i= ds lkFk e-iz- uxj rFkk xzke fuos’k vf/kfu;e] 
1973 ds izko/kkukuqlkj fuEu nLrkost@ tkudkjh layfXur fd;k 
tkuk vko’;d gSA 

1- e-iz- Hkwfe fodkl fuxe 2012 ds fu;e 14 esa fu/kkZfjr izi= esa 
vuqKk vkosnu i= izLrqr djuk pkfg,A ftlesa leLr tkudkjh dk 
lekos’k gksA 

44.  The parties are at loggerheads on the question of applicability of Rules of 
2012 in the present cases. The bone of contention of learned counsel for the owner 
and coloniser is that clause 7.2 of Draft Plan leaves to room for any doubt that said 
Rules are not applicable whereas appellant has taken a diametrically opposite 
stand by taking assistance of clause 7.17 of the said plan. It is apposite to quote the 
same :-

1-  vkosnd }kjk izLrqr ;kstuk 

izko/kkuksa ds varxZr izlkfjr funsZ’k ,oa ekxZ n’kZu dk dM+kbZ 
ls ikyu fd;k tk,xkA

2- 
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45. In addition, Rule 103 of Rules of 2012 reads thus :-

"103. Provisions of development plan to take precedence.- 
The norms and regulations applicable in the plan area shall be 
such as prescribed in the relevant development plan :

Provided that if the norms and regulation as provided in the 
development plan are different or contrary to these rules, the 
Director shall examine and send his proposal to the Government. 
The decision taken by the Government in this regard shall be 
final and shall be integrated part of Development plan."

(Emphasis Supplied)

46. Pausing here for a moment, it is worth remembering that learned counsel 
for both the parties during the course of hearing fairly admitted that impugned 
order of learned writ court dated 15.12.2017 is founded upon the finding that in 
the Bhedaghat Development (Draft) Plan, Bhumi Vikas Rules, 2012 were not 
made applicable (para-9 of the impugned judgment). In addition, learned Single 
Judge opined that Rules of 2012 were made applicable to 145 cities, in which, 
Jabalpur Division has also been included but it does not include Bhedaghat. The 
parties also agreed that learned Single Judge has not considered clause 7.17 of 
Bhedaghat Development (Draft) Plan and Rule 103 of Rules of 2012. Thus, 
pivotal question is whether in the teeth of these provisions, it can be said that 
Rules of 2012 are not applicable. In order to address this conundrum, it is apt to 
consider the intention of policy/draft plan makers and the purpose for which same 
were introduced and also the language employed therein.

47.  The notification dated 26.12.2012 envisages that notification is applicable 
to certain 'planning areas' of 145 cities. The main stand of owner/coloniser is that 
since Bhedaghat is not included in those 145 'planning areas', the Rules of 2012 
cannot be made applicable and cannot be an impediment for granting permission 
to change the land use. To examine this carefully, it is apposite to remember that 
Bhedaghat Development (Draft) Plan came into being on 19.4.2013. Thus, 
admittedly on the day applications were preferred by the owner/coloniser seeking 
change of land use, the 'draft plan' was in vogue. The State Government in the 
impugned order dated 21.3.2017 impugned in the writ petition made it clear that 
the purpose of enacting a 'Draft Plan' for Bhedaghat is to promote sustainable 
development by protecting the environment and to ensure that natural resources 
are not extracted in an irresponsible manner. Considering the special features of 
Bhedaghat (which is a destination of international tourist attraction because of its 
marble rocks and river Narmada flowing there), in general, made it clear that 
Rules of 2012 were not made applicable. In order to take care of special features of 
Bhedaghat, clause 7.17 was inserted in the Bhedaghat Development (Draft) Plan. 
As noticed above, learned Single Judge has based its order solely on clause 7.2 of 
the Draft Plan. A careful reading of clause 7.2 also shows that although Rules of 
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2012 were not specifically notified by including Bhedaghat in the 'planning area', 
it further provides that the Rules mentioned in the Development Draft Plan shall 
be applicable and shall form part of the development plan.

48. A conjoint reading of clause 7.2 and 7.17 is necessary considering the 
language employed in clause 7.2. Putting it differently, clause 7.2 leaves no room 
for any doubt that certain provisions of Rules of 2012 needs to be looked into 
which are mentioned elsewhere in the 'draft plan' and same shall form part of the 
Development Plan including the Rules amended from time to time.

49. As per sub-clause 1 of clause 7.17 of Draft Plan, the applicant must file 
application as per format prescribed under Rule 14 of Rules of 2012. Application 
so preferred in prescribed format must be pregnant with all necessary 
informations. Sub-clause 2 of clause 7.17 makes it obligatory on the part of the 
authorities to take a decision having regard to Rules of 2012. Thus, sub-clause 1 of 
clause 7.17 is an obligation on the part of the applicant whereas sub-clause 2 binds 
the authorities for the purpose of taking a decision on such application.

50. As per shorter Oxford Dictionary, the phrase 'have regard to' is used 
'when reference to a person or thing' is intended. The exact significance of this 
phrase will depend on the context and the setting in which it is used. The Judicial 
Committee of Privy Council observed that the expression 'have regard to' or 
expression very close to this were scattered throughout this Act but exact force of 
each phrase must be considered in relation to its context and to its own subject 
matter. This observation of Judicial Committee was considered by the Apex Court 
in AIR 1968 SC 377 (Union of India Vs. Kamlabhai Harjiwandas Parekh). It is profitable 
to consider certain other judgments dealing with the expression ‘having/have regard 
to’. 

51. The Judicial Committee in CIT v. Williamson Diamonds Ltd. [LR 1958 
AC 41, 49 : (1957) 3 WLR 663] observed with reference to the expression "having 
regard to" : (AC p. 49)

“The form of words used no doubt lends itself to the suggestion 
that regard should be paid only to the two matters mentioned, but 
it appears to their Lordships that it is impossible to arrive at a conclusion 
as to reasonableness by considering the two matters mentioned 
isolated from other relevant factors. Moreover, the statute does 
not say "having regard only" to losses previously incurred by the company 
and to the smallness of the profits made. No answer, which can be 
said to be in any measure adequate, can be given to the question of 
"unreasonableness" by considering these two matters alone.”

See also CIT v. Gungadhar Banerjee and Co. (P) Ltd. [(1965) 3 
SCR 439, 444-45 : AIR 1965 SC 1977 : 57 ITR 176] See also 
Saraswati Industrial Syndicate Ltd. V. Union of India [(1974) 2 
SCC 630, 633 : (1975) 1 SCR 956, 959].
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52. In State of Karnataka v. Ranganatha Reddy [(1977) 4 SCC 471, 488 : 
(1978) 1 SCR 641, 657-58] Apex Court stated :

"The content and purport of the expressions "having regard to" 
and "shall have regard to" have been the subject matter of 
consideration in various decisions of the courts in England as 
also in this country. We may refer only to a few. In Illingworth v. 
Walmsley [(1900) 2 QB 142 : 16 TLR 281] it was held by the 
Court of Appeal, to quote a few words from the judgment of 
Romer C.J. at page 144:

"All that clause 2 means is that the tribunal 
assessing the compensation is to bear in mind and 
have regard to the average weekly wages earned   
before and after the accident respectively. Bearing that 
in mind, a limit is placed on the amount of 
compensation that may be awarded ...."

In   another   decision   of  the   Court   of  Appeal in Perry v. Wright 
[(1908) 1 KB 441 : 77 LJ KB 236] Cozens -Hardy, M.R. 
observed at page 451:

"No mandatory words are there used; the phrase is 
simply "regard may be had". The sentence is not 
grammatical, but I think the meaning is this : Where 
you cannot compute you must estimate, as best as 
you can, the rate per week at which the workman 
was being remunerated, and to assist you in making 
an estimate you may have regard to analogous cases."

53. In Shri Sitaram Sugar Co. Ltd. v. Union of India, (1990) 3 SCC 223, it was 
poignantly held as under :-

"30. The words "having regard to" in the sub-section are the 
legislative instruction for the general guidance of the 
government in determining the price of sugar. They are not 
strictly mandatory, but in essence directory. The reasonableness 
of the order made by the government in exercise of its power 
under sub-section (3-C) will, of course, be tested by asking the 
question whether or not the matters mentioned in clauses ( a) to 
(d) have been generally considered by the government in 
making its estimate of the price, but the court will not strictly 
scrutinized the extent to which those matters or any other 
matters have been taken into account. There is sufficient 
compliance with the sub-section, if the government has 
addressed its mind to the factors mentioned in clauses ( a) to (d), 
amongst other factors which the government may reasonably 
consider to be relevant, and has come to a conclusion, which 
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any reasonable person, placed in the position of the government, 
would have come to.

49........ Where it is a finding of fact, the court examines only the 
reasonableness of the finding. When that finding is found to be 
rational and reasonably based on evidence, in the sense that all 
relevant material has been taken into account and no irrelevant 
material has influenced the decision, and the decision is one 
which any reasonably minded person, acting on such evidence, 
would have come to, then judicial review is exhausted even 
though the finding may not necessarily be what the court would 
have come to as a trier of fact."

(Emphasis Supplied)

The Apex Court applied Wednesbury principle in this judgment.

54.  Irrationality, illegality and procedural impropriety are the parameters on 
the anvil of which an administrative decision can be examined. Lord Diplock, 
L.J. in Council of Civil Service Unions vs. Minister for the Civil Service applied 
the said text as under :

(i) 'Illegality' which means that the "decision-maker
must understand correctly the law that regulates his
decision-making power and must give effect to it".

It means that the decision-maker must keep within the 
scope of his legal power. Illegality means that the decision-
maker has made an error of law; it represents infidelity of an 
official action to a statutory purpose. Such grounds as excess of 
jurisdiction, patent error of law, etc. fall under the head of 
"illegality".

(ii) 'Irrationality' denotes unreasonableness in the sence of 
Wednesbury unreasonableness.

(iii) Procedural Impropriety — The expression
includes failure to observe procedural rules including the rules 
of natural justice or fairness wherever these are applicable.

55. This principle was followed by the Apex Court in (1994) 6 SCC 651 Tata 
Cellular v. Union of India and by this Court in Mohanlal Patidar v. Bank of 
Maharashtra 2022 SCC OnLine MP 5387.

56. If impugned orders before the Writ Court are examined on the anvil of 
these decisions, there will be no cavil of doubt that there exist 'no illegality' 
because the decision maker has clearly understood the law governing his decision 
making power and has given effect to it. In other words, it cannot be said that 
decision maker has taken the decision beyond the powers vested in him. The order 
cannot be said to be 'irrational' because it is based on the mandate of 'Draft Plan', 
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Clause 7.2 r/w 7.17 of the Plan coupled with Rule 14(5)(b)(i) of Rules of 2012. No 
'procedural impropriety' is shown by learned counsel for the owner/coloniser in 
the entire decision making process.

57. In  State of Orissa v. Gopinath Dash, (2005) 13 SCC 495, the Apex Court 
opined as under :-

"7. The policy decision must be left to the Government as it 
alone can adopt which policy should be adopted after 
considering all the points from different angles. In the matter of 
policy decisions or exercise of discretion by the Government so 
long as the infringement of fundamental right is not shown the 
courts will have no occasion to interfere and the Court will not 
and should not substitute its own judgment for the judgment of 
the executive in such matters. In assessing the propriety of a 
decision of the Government the Court cannot interfere even if a 
second view is possible from that of the Government."

(Emphasis Supplied)

58. In our considered opinion, the intention of 'Draft Plan' makers must be 
gathered by taking into account the legislative intent behind Sections 16, 18 and 
19 of the Adhiniyam as well as the nature of 'Draft Plan' specially introduced for 
Bhedaghat.

59. To minutely examine the aforesaid, it is apposite to consider the following 
Sections :-

Section 16 : Freezing of land use : (1) On the publication of 
the existing land use map under Section 15-

(a)  no person shall institute or change the use of any land or 
carry out any development of land for any purpose other 
than that indicated in the existing land use map without the 
permission in writing of the Director :

Provided that the Director shall not refuse permission if the 
change is for the purpose of agriculture; 

(b)  no local authority or any officer or other authority shall, 
notwithstanding anything contained in any other law for the 
time being in force, grant permission for the change in use 
of land otherwise than as indicated in the existing land use 
map without the permission in writing of the Director. 

(2)  The permission under sub-section (1) may be granted in 
such cases and subject to such conditions as may be 
prescribed. 
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(3)  An application under sub-section (1) shall be made in 
writing to the Director in such form, accompanied by such 
fees and documents as may be prescribed,

(4)  The provisions of Section 30 for the grant or refusal of 
permission to an application under Section 29 shall mutatis 
mutandis apply to an application for permission under sub-
section (1),

(5)  The provision of modification, appeal, revision and lapse of 
permission under sub-section (3) of Section 29, Section 31, 
Section 32 and Section 33 respectively, which are applicable 
to an order granting or refusing permission under section 30 
shall mutatis mutandis apply to an order made under sub-
section (1).

18.  Publication of draft development Plan. - (1) [The 
Director shall publish the draft development plan prepared 
under Section 14 in such manner as may be prescribed together 
with a notice of the preparation of the draft development plan 
and the place or the places where the copies may be inspected, 
inviting objections and suggestions in writing from any person 
with respect thereto, within thirty days from the date of 
communication of such notice, such notice shall specify in 
regard to the draft development plan, the following particulars, 
namely,-]

(i) the existing land use maps;

[(i-a) the natural hazard prone areas with the description of 
natural hazards;]

(ii) a narrative report, supported by maps and charts, 
explaining the provisions of the draft development plan;

(iii) the phasing of implementation of the draft development 
plan as suggested by the Director;

(iv) the provisions for enforcing the draft development plan 
and stating the manner in which permission for development 
may be obtained;

(v)  approximate cost of land acquisition for public purposes 
and the cost of works involved in the implementation of 
the plan.

(2) The committee constituted under sub-section (1) of 
Section 17-A shall not later than ninety days after the 
publication of the notice under sub-section (1), consider 
all the objections and suggestions as may be received 
within the period specified in the notice under sub-section 
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(1) and shall, after giving reasonable opportunity to all 
persons affected thereby of being heard, suggest such 
modifications in the draft development plan as it may 
consider necessary, and submit, not later than six months 
after the publication of the draft development plan, the 
plan as so modified, to the Director together with all 
connected documents plans, maps and charts.

(3) The Director shall, within 30 days of the receipt of the 
plan and other documents from the committee submit all 
the documents and plans so received alongwith his 
comments, to the State Government.]

19.  Sanction of development plans.- (1) As soon as may be 
after the submission of the development plan under 
Section 18 the State Government may either approve the 
development plan or may approve it with such 
modifications as it may consider necessary or may return 
it to the Director to modify the same or to prepare a. fresh 
plan in accordance with such directions as the State 
Government may deem appropriate.

(2)  Where the State Government approves the development 
plan with modifications, the State Government shall, by a 
notice published in the Gazette, invite objections and 
suggestions in respect of such modifications within a 
period of not less than thirty days from the date of 
publication of the notice in the Gazette. 

(3)  After considering objections and suggestions and after 
giving a hearing to the persons desirous of being heard, 
the State Government may confirm the modification in 
the development plan.

[(4)  The State Government shall publish a public notice in the 
Gazette and in such other manner as may be prescribed of 
the approval of the development plan approved under the 
foregoing provisions and the place or places where the 
copies of the approved development plan may be 
inspected.

(5)  The development plan shall come into operation from the 
date of publication of the said notice in the Gazette under 
sub- section (4) and as from such date shall be binding on 
all Development Authorities constituted under this Act and 
all local authorities functioning with the planning area.]

(Emphasis Supplied)
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60.   Section 16 mandates that upon publication of 'existing land use map' under 
Section 15 of Adhiniyam, no person will be entitled to seek and get benefit of 
change of use of any land without written permission of the Director. As per the 
proviso to clause(a), such permission cannot be refused when change is for the 
purpose of agriculture. This proviso is of no assistance to the owner / coloniser 
because change sought for in the instant case is not for the purpose of 'agriculture'. 
The Division Bench in the case of Center for Environment Protection Research 
(supra) opined as under :-

"14. Sections 25 to 32 of the Adhiniyam to which reference was 
made by Mr. Mathur apply only after the development plan 
comes into force as would be clear from the language of 
Sections 25 to 32 of the Adhiniyam. Subsection (5) of Section 
19 of the Adhiniyam states that the development plan comes 
into operation from the date of publication of the notice in the 
Gazette of the development plan as finally approved by the State 
Government under Section 19. Hence, the provisions of 
Sections 25 to 32 of the Adhiniyam do not lay down the 
procedure for grant of permission by the Director under Section 
16(1) of the Adhiniyam when the development plan is under 
preparation and is in a draft stage and has not been finalized and 
published by the State Government under Section 19 of the 
Adhiniyam. We have therefore to look into the other provisions 
of the Adhiniyam to ascertain whether the power of the Director 
under Section 16 of the Adhiniyam to grant or refuse permission 
in writing for any change in use of land or for carrying out any 
development of land for any purpose other than that indicated in 
the existing land use map, is controlled or guided by any policy 
laid down by the legislature."

61.   In M/s. Pure Industrial Cock & Chemicals Ltd. (supra) this Court opined as under :-

"25. We therefore hold that "town development scheme" in 
Section 50 of the Adhiniyam means a scheme to implement the 
provisions of a development plan and until a development plan 
for an area is published and comes into operation, a draft town 
development scheme cannot be published by the Town and Country 
Development Authority under Section 50(2) of the Adhiniyam and 
such a town development scheme cannot by itself without a 
development plan for the area restrict the right of a person to use 
his property within the area of the scheme in the manner he likes, 
but the Director in exercise of his powers under Section 16 of the 
Adhiniyam can refuse permission to a person to change the use 
of his property within the planning area if the change proposed 
is contrary to the development plan under preparation . "

(Emphasis Supplied)
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62. The combined effect of Rule 16 read with Clause 7.2 and 7.17 of 
Bhedaghat Development (Draft) Plan shows that the intention of plan makers was 
to borrow the Rules of 2012 for the purposes mentioned in the 'Draft Plan' and the 
policy makers decided not to borrow the said Rules in general for all purposes. 
This practice followed by the authorities is not unknown to law. Thus, no 
eyebrows can be raised on this aspect. Indisputably, learned Single Judge has not 
considered the effect and impact of clause 7.17 and therefore, we find substance in 
the argument of learned Govt. Advocate that this clause is relevant for the purpose 
of examining the legality, validity and propriety of the order dated 21.3.2017 
which became subject matter of challenge before the Writ Court. In addition, Rule 
103 of Rules of 2012 is also significant.

63. Rule 103, in no uncertain terms, makes it clear that 'norms' and 
'regulations' applicable in the plan area are dependent upon the clauses prescribed 
in the relevant development plan. The Rules of 2012 as a fiction, deemed to have 
been modified mutatis mutandis in so far as their application to the plan area is 
concerned. The wholesome reading of clause 7.2, 7.17 of Draft Plan and Rule 103 
of Rules of 2012 shows that the argument of learned Govt. Advocate has 
substantial force that the decision to reject the applications seeking change of land 
use were on these parameters and all these parameters escaped notice of the 
learned Writ Court. 

64. The another limb of argument of Shri Atul Choudhari was that the 
language employed in clause 7.17 of draft plan is clearly directory in nature. 
Suffice it to say that even assuming it to be 'directory' in nature, if respondents 
have taken a decision having regard to the Rules of 2012, in the teeth of clause 
7.17, no fault can be found in the said exercise of respondents. This is trite that if 
decision of administrative authority is based on a policy decision which, even if, is 
directory in nature and view taken by them is in consonance with such policy/draft 
plan mandate and is plausible in nature, the same cannot be interfered with in 
exercise of judicial review. The Apex Court in State of Orissa v. Gopinath Dash 
(2005) 13 SCC 495 ruled thus :-

"7. The policy decision must be left to the Government as it 
alone can adopt which policy should be adopted after 
considering all the points from different angles. In the matter of 
policy decisions or exercise of discretion by the Government so 
long as the infringement of fundamental right is not shown the 
courts will have no occasion to interfere and the Court will not 
and should not substitute its own judgment for the judgment of 
the executive in such matters. In assessing the propriety of a 
decision of the Government the Court cannot interfere even if a 
second view is possible from that of the Government."

(Emphasis Supplied)
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65. Similar view is taken by the Supreme Court in catena of judgments [See : 
(2005) 5 SCC 181 (State of NCT of Delhi v. Sanjeev), (2002) 3 SCC 496 (Haryana 
Financial Corpn. v. Jagdamba Oil Mills)].

66.  In other words, if orders before the Writ Court declining permission to 
change land use were in consonance with the 'Draft Plan' and Rules of 2012, this 
Court is under no obligation to disturb the same. The learned Writ Court, in our 
opinion, committed an error while interfering with the impugned orders therein 
solely for the reason that Rules of 2012 are generally not applicable as per clause 
7.2. The area of Bhedaghat may not be part of the notification dated 26.12.2012, 
fact remains that the 'Draft Plan' for Bhedaghat came into being as per Sections 15 
and 16 of the Adhiniyam. The legislative mandate ingrained in Section 16 is for 
the purpose of 'freezing of land use' cannot be ignored. This aspect was dealt with 
by Division Bench in Center for Environment Protection Research (supra) by 
holding thus :

"15. ..... Accordingly, whenever permission is sought from the 
Director or his subordinates for change of the use of any land or 
for development of land for any purpose other than as indicated 
in the existing land use map, the Director or his subordinates 
has to refuse such permission where such change in the use 
of any land or development of land would be inconsistent with 
the proposed land use in the development plans under 
preparation. On the other hand, the Director or his subordinates 
may defer the grant of permission where the change in the use of 
any land or development of any land for any purpose other than 
as indicated in the existing land use map is consistent with the 
proposed land use in the development plan under preparation 
until the development plan is finalized, approved and published 
by the State Government under Section 19 of the Adhiniyam."

(Emphasis Supplied)

67. We will be failing in our duty if the argument of Shri Choudhari is not 
considered that 'Draft Plan' and Rules of 2012 can be made applicable only when a 
final plan under Section 19(5) of Adhiniyam is published. The curtains on this 
aspect are also drawn by the Division Bench in Center for Environment Protection 
Research (supra). The above quoted para of said judgment is the complete answer 
to this argument of Shri Choudhari. Para-15 of judgment deals with 'existing land 
use map' and hence this argument deserves rejection.

68. It is apposite to remember that the Apex Court in Raipur Development 
Authority vs. Anupam Sahkari Griha Nirman Samiti and others 2000 (4) SCC 357 
held that when a 'draft scheme' is published, any sanction could only be in terms of 
the said scheme and no independent development plan in contradiction of the 
same could be sanctioned. 
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^^mijksDr fo"k;kUrxZr lanfHkZr i= ds ifjis{; esa ys[k gS fd xzke 
/kqUlkSj u-c- 150 i-g-u 36@25 jktLo fujh{kd eaMy tcyiqj& 2 
rglhy o ftyk tcyiqj fLFkr [kljk dzekad 337@1] 337@2] 337 
@3 jdck &6-69 gsDVs;j Hkwfe ij vkoklh; iz;kstu gsrq vuqefr ds 
fy, izLrqr vkosnu ij ,rn }kjk e/; izns’k uxj rFkk xzke fuos’k 
vf/kfu;e 1973 dh /kkjk 16 ¼1½ esa fufgr izko/kkuksa ds vUrxZr fuEu 
dkj.kksa ls vuqefr nsus ls badkj fd;k tkrk gS %&

vkosfnr Hkwfe HksM+k?kkV izk:i fodkl ;kstuk 2021 esa d`f"k iz;kstu 
gsrq izLrkfor gksus ds dkj.kA**

To sum up, it is clear like cloudless sky that on the date owner/coloniser 
preferred applications seeking change of land use, 'Draft Plan' came into being. As 
per the 'Draft Plan', it was open to the Director/Competent Authority to take into 
account the Bhumi Vikas Rules or putting it differently, take a decision having 
regard to the said 'Draft Plan'. The language employed is ̂ Hkwfe fodkl@fuos’k vuqKk e-iz- 
Hkwfe fodkl fu;e&2012 ds izko/kkuksa dks Hkh /;ku esa j[kuk gksxkA* The decision so taken was by taking 
into account and having regard to the Draft Plan. Thus, the decision so taken in 
consonance with 'Draft Plan' is a plausible decision taken by the authorities. 
Another view is possible, is not a ground for judicial review. After applying the 
litmus test to examine the validity of an administrative order, we have already held 
that there is no illegality, irrationality and procedural impropriety in the decision 
and in the decision making process. Thus, the impugned orders before the Writ 
Court deserve a stamp of approval from this Court and order of Writ Court 
impugned herein deserves to be jettisoned.

Validity of Orders / Reasons :

¼06@05@2014½

^^12- HksM+k?kkV fodkl ;kstuk izk:i tks vf/kfu;e dh /kkjk 18 ¼1½ ds 
rgr vf/klwpuk tkjh gksus ls mlds izko/kku mlh izdkj ykxw gS] tSls 
fd os fodkl ;kstuk ds izko/kku gksaA fodkl ;kstuk izk:i esa vkosfnr 
Hkwfe tks ekStk ?kqUlkSj dh gS] dk iz;kstu d`f"k fofufnZ"V gSA pwafd bl 
izdj.k ds fopkj.k esa e/;izns’k Hkwfe fodkl ds fu;e 2012 ykxw gksaxs] 

69. So far argument relating to insertion of sub-section 2 to 5 of Section 16 are 
concerned, we are only inclined to observe that said sub-sections advance the 
purpose of Section 16 and in no way make the claim of owner / coloniser better.

70. The argument of Shri Choudhari on the strength of Constitution
Bench Judgment in Mohinder Singh Gill (supra) on the first blush appears to be 
attractive but lost much of its shine when examined minutely. In the impugned 
orders of rejection, the authorities have taken assistance of the reason of 
applicability of 'Draft Plan'. The relevant portion of order of Joint Director dated 
06.5.2014 and appellate order dated 16.9.2014 reads thus :-
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73. Section 14 of the Adhiniyam makes it obligatory for the Director
to:-

vr% fodkl vuqKk dk fopkj.k bu fu;eksa ds fu;e 16 ¼1½ ds izko/kku 
ds rgr gksxkA fu;e 14 ¼5½ ds izko/kku gS fd ;fn Hkwfe ,sls {ks= esa 
fLFkr gS] tgk vkosnu esa izLokfor fdz;kdyki izdkf’kr izk:i fodkl 
js[kkad esas izLrkfor ugha gS] rks fu;e 16 ds rgr fodkl vuqKk ugha nh 
tk;sxhA pwafd HksM+k?kkV fodkl ;kstuk izk:i esa vkosfnr Hkwfe dk  
iz;kstu d`f"k fofufnZ"V gS] vr% d`f"k fHkUu iz;kstu ds fy;s fodkl 
vuqKk ugha nh tk ldrh FkhA ifj.kker% izkf/kd`r vf/kdkjh @ 
mRrjoknh }kjk vkyksP; vkns’k ls ftl vk/kkj ij vihykFkhZ @ 
vkosnd dk vkosnu fujLr fd;k x;k gS] og fof/klEer gSA**

¼16@9@2014½

71.  No doubt, the provisions (Clause 7.2 & 7.14) on the strength of which said 
reason was shown were not mentioned, the fact remains that clause 7.2, 7.17 of 
'Draft Plan' and Rule 103 of Rules of 2012 put together permits the authorities to 
take such decision. This is equally settled that non-mentioning or wrong 
mentioning of provision will not make the order as illegal if source of power of 
authorities can be otherwise traced from the parent statute / enabling provision. 
(See : N. Mani Vs. Sangeetha Theatre reported in (2004) 12 SCC 278, Ram Sunder 
Ram Vs. Union of India reported in (2007) 13 SCC 255, P.K. Palanisamy Vs. N. 
Arumugham reported in (2009) 9 SCC 173).

Section 16 of Adhiniyam & Rule 14(5)(b)(I) :

72.  Another augment forcefully advanced was on the basis of judgment of 
Supreme Court in the case of Kerala State Electricity Board (Supra). It was 
argued that Rule 14(5)(b)(i) of Rules of 2012 makes Section 16(1)(a) as 
redundant. We are unable to persuade ourselves with this line of argument. 
Section 16(1)(a) provides discretion to the competent authorities to grant 
permission whereas Rule 14(5)(b)(i) takes care of a situation where permission 
cannot be granted. There is no 'head on' between the said two provisions and 
therefore, aforesaid Supreme Court judgment is of no assistance to the respondent 
/ petitioner. The argument of owner/coloniser that Rule 14(5)(b)(i) of the Rules of 
2012 makes Section 16 (1) (a) as redundant deserves to be rejected for yet another 
reason. A careful reading of Section 16(1)(a) shows that it talks about 'freezing 
land use' in relation to an exiting land use map whereas Rule 14(5)(b)(i) of the 
Rules of 2012 talks about activity in published Draft Development Plan. Section 
16 deals with freezing of land use as per exiting land use map and Section 18 of the 
Adhiniyam deals with Draft Development Plan. The scheme and object behind 
insertion of Section 16 aforesaid in the statute book is to ensure that on publication 
of existing land use map under Section 15, the change of use of any land can take 
place only with the express permission of the Director/competent authority.
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(a) prepare an existing land use map.

(b) prepare a development plan.

74. In addition, the competent authority can carry out surveys, inspections and 
perform supplementary duties incidental and consequential for preparation of said 
map/plan. Section 15 of the Adhiniyam prescribes the procedure for preparation 
of existing land use map. Section 16 of the Adhiniyam deals with 'freezing of land 
use'. Section 17 of the Adhiniyam talks about the contents of the 'Development 
Plan'. Section 17-A of the Adhiniyam deals with constitution of a committee by 
the State Government. Section 18 prescribes the procedure for publication of 
'draft development plan', which requires a sanction under Section 19 of the 
Adhiniyam from the State Government as per the procedure prescribed therein.

75. The Director/competent authority to whom powers are delegated is 
equipped to take a decision for grant of permission of change of land use in 
consonance with the provision of Adhiniyam and Rules made thereunder.

76. In M/s Pure Industrial Cock & Chemicals Ltd. Vs. State of M.P. and others 
2007 (2) M.P.H.T., 380 (DB) in which it was held as under :- 

"23 ....Instead, the restrictions on the right of a person to change 
the use of his property located in the area of the town 
development scheme is because of the development plan under 
preparation or the development plan published for the area. 
Since the Director is aware of the details of the development 
plan under preparation and the development plan published by 
the State Government for the area, power has been vested by the 
Adhiniyam on the Director to grant or to withhold permission to a 
person to change the use of his property located in the area of 
town development scheme so that such use is consistent with 
the development plan under preparation or the development 
plan published for the area.

(Emphasis Supplied)

77. The constitutionality of certain provisions of the Adhiniyam were tested before 
the Division Bench in Center For Environment Protection, Research (supra) and 
in Madan Parmaliya Vs. State of M.P. reported ILR 2007, M.P. 468 and those 
provisions of Adhiniyam got stamp of approval from the Division Bench of this Court.

Discrimination / Parity :

78. The owner / coloniser has raised the question of discrimination by citing 
certain examples (See : Para-26). This argument also cannot cut any ice for the 
simple reason that there is no foundation laid in the writ petition regarding the 
aforesaid discrimination. Admittedly, for the first time, by filing an interlocutory 
application, the aspect of discrimination was sought to be highlighted. Learned 
Single Judge had no occasion to consider this aspect in absence of any foundation 
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before the Writ Court. The impugned order of Writ Court is also not based on the 
ground of discrimination. Apart from this, the land use was permitted to be 
changed in favour of certain persons for different reasons. Even assuming for the 
sake of argument that such permissions were erroneously granted, it cannot 
become a reason to follow as per theory of negative equality. An example which is 
not in consonance with law cannot be a reason to be repeated. The judgment of R. 
Muthukumar (Supra) deals with this aspect. Apart from this the Apex Court has 
taken similar view in Jaipur Development Authority v. Daulat Mal Jain (1997) 1 
SCC 35; State of Jharkhand v. Manshu Kumbhkar (2007) 8 SCC 249; State of 
Orissa v. Mamata Mohanty (2011) 3 SCC 436; Bank of India v. Aarya K. Babu 
(2019) 8 SCC 587 and Atma Ram v. Charanjit Singh (2020) 3 SCC 311.

79.  In view of foregoing analysis, we are unable to countenance the order of 
learned Single Judge dated 15.12.2017 passed in W.P. No. 1083 of 2015. For the 
same reason, no relief is due in W.P. No. 6880 of 2017. As a consequence, the order 
dated 15.12.2017 passed in W.P. No.1083 of 2015 is set aside. W.P. No.6880/2017 
is dismissed. W.A. is allowed.

Order accordingly

I.L.R. 2023 M.P. 1715 (DB)
Before Mr. Justice Rohit Arya & Mr. Justice Sanjeev S Kalgaonkar

WA No. 1668/2022 (Gwalior) decided on 9 August, 2023

JAJPAL SINGH  …Appellant

Vs.                                                                                                                                                                                                                                                                                   

LADDURAM KORI & ors.           …Respondents

(Along with WA No. 1675/2022)

A. Constitution – Article 226 – Scrutiny Committee – Caste 
Certificate – Judicial Review – Held – Findings recorded by Committee are 
impeccable in nature as based on consideration of entire oral/documentary 
evidence and it concluded that the caste certificate was valid – Committee when 
considers all material facts and records a finding, though another view, as a 
Court of appeal may be possible, it is not a ground to reverse the finding – Writ 
Court has exercised appellate jurisdiction recording independent findings of 
fact and substituting a well considered Scrutiny Report, which is not permissible 
in exercise of jurisdiction under Article 226 of Constitution – Impugned 
judgment set aside – Appeal allowed.   (Paras 12, 13, 17, 19, 20, 31 & 32) 

d- lafo/kku & vuqPNsn 226 & laoh{kk lfefr & tkfr izek.ki= & U;kf;d 
iqufoZyksdu & vfHkfu/kkZfjr & lfefr }kjk vfHkfyf[kr fu"d"kZ =qfVghu izd`fr ds gSa 
rFkk leLr ekSf[kd@nLrkosth lk{; ds fopkj ij vk/kkfjr gSa vkSj ;g fu"d"kZ fudkyk 
x;k fd tkfr izek.ki= fof/kekU; Fkk & tc lfefr leLr rkfRod rF;ksa ij fopkj dj 
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fu"d"kZ vfHkfyf[kr djrh gS] ;|fi vihyh U;k;ky; ds :i esa] ,d vU; n`f"Vdks.k 
laHko gks ldrk gS] ;g fu"d"kZ dks myVus dk vk/kkj ugha gS & fjV U;k;ky; us rF; ds 
Lora= fu"d"kZ vfHkfyf[kr dj vihyh vf/kdkfjrk dk iz;ksx fd;k gS vkSj ,d 
lqfopkfjr laoh{kk izfrosnu dks izfrLFkkfir fd;k gS] tks fd lafo/kku ds vuqPNsn 226 
ds varxZr vf/kdkfjrk ds iz;ksx esa vuqKs; ugha gSa & vk{ksfir fu.kZ; vikLr & vihy 
eatwjA 

B. Constitution – Article 226 – Double Jeopardy – Held – Earlier 
FIR lodged against appellant for obtaining NAT caste certificate was 
quashed by this Court in MCRC No. 2050/2010 – Now, direction of Single 
Judge to register FIR against appellant for procuring such caste certificate 
shall subject him to go through the same ordeal and humiliation which is not 
warranted in the facts and circumstances as the same allegations cannot be 
ordered to be subject matter of another FIR – Said direction is unsustainable 
and is set aside.   (Para 29)

[k- lafo/kku & vuqPNsn 226 & nksgjk ladV & vfHkfu/kkZfjr & iwoZ esa bl 
U;k;ky; }kjk MCRC 2050@2010 esa vihykFkhZ ds fo:) uV tkfr izek.k i= izkIr 
djus ij ntZ izFke lwpuk izfrosnu dks vfHk[kafMr fd;k x;k Fkk & vc] ,dy 
U;k;k/kh'k }jk ,slk tkfr izek.ki= mikIr djus ds fy, vihykFkhZ ds fo:) izFke 
lwpuk izfrosnu ntZ djus gsrq funs'k nsuk mls mlh dfBu ijh{kk o vieku ds v/;/khu 
djsxk tks rF;ksa rFkk ifjfLFkfr;ksa esa visf{kr ugha gSa D;ksafd leku vfHkdFkuksa dks vU; 
izFke lwpuk izfrosnu dh fo"k; oLrq cukus dk vkns'k ugha fn;k tk ldrk & mDr 
funs'k dk;e j[ks tkus ;ksX; ugha gS rFkk vikLr fd;k tkrk gSA 

C. Constitution – Article 226 – Scrutiny Committee – Caste 
Certificate – Documentary Evidence – Held – Appellant is a first generation 
ever to attend the school – Availability of documentary evidence of caste 
certificate becomes a difficulty, but that by itself does not warrant rejection 
of his claim – Oral evidence of independent persons of his father's age, 
collected from Punjab shows and confirms that his grandfather was of NAT 
caste – Scrutiny Committee was fully justified in declaring that appellant 
belong to NAT caste.    (Para 14 & 19) 

x- lafo/kku & vuqPNsn 226 & laoh{kk lfefr & tkfr izek.k i= & 
nLrkosth lk{; & vfHkfu/kkZfjr & vihykFkhZ fo|ky; tkus okyh vc rd dh izFke ih<+h 
gS & tkfr izek.ki= ds nLrkosth lk{; dh miyC/krk ,d dfBukbZ cu tkrh gS] ijarq 
og vius vki esa mlds nkos dks vLohdkj djus ds fy, vko';d ugha gS & mlds firk 
dh mez ds Lora= O;fDr;ksa dk iatkc ls ,df=r ekSf[kd lk{; ;g n'kkZrk gS rFkk iq"V 
djrk gS fd mlds nknk uV tkfr ds Fks & ;g ?kksf"kr djus esa fd vihykFkhZ uV tkfr 
dk gS laoh{kk lfefr iw.kZr% U;k;ksfpr FkhA 

D. Constitution – Article 226 – Scrutiny Committee – Caste 
Certificate – Application of Affinity Test – Held – Claim of applicant belonging 
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to a particular scheduled caste or tribe cannot per se be disregarded on 
ground that his present traits do not match his tribe's peculiar 
anthropological and ethnological traits, deity, rituals, customs, mode of 
marriage, death ceremonies, method of burial of dead bodies etc. for the 
reason that with modernization, migration and contact with other 
communities, the communities tend to develop and adopt new traits which 
may not essentially match with traditional characteristics of particular caste 
or tribe – Hence, affinity test cannot be regarded as a litmus test for establishing 
the link of applicant with given scheduled caste or tribe.  (Para 14) 

?k- lafo/kku & vuqPNsn 226 & laoh{kk lfefr & tkfr izek.k i= & 
ltkrh;rk ijh{k.k dk iz;ksx & vfHkfu/kkZfjr & vkosnd ds fdlh fof'k"V vuqlwfpr 
tkfr vFkok tutkfr ds gksus ds nkos dks Lor% bl vk/kkj ij [kkfjt ugha fd;k tk 
ldrk fd mlds orZeku y{k.k mldh tutkfr ds fof'k"V ekuo&foKku laca/kh rFkk 
u`&foKku laca/kh y{k.k] nsoh@nsork] vuq"Bku] jhfr&fjokt] fookg ds rjhds] e`R;q 
laLdkj] 'ko dks nQukus ds rjhds bR;kfn ls esy blfy, ugha [kkrs D;ksafd vk/kqfudrk] 
izoztu rFkk vU; leqnk;ksa ds lkFk laidZ ds dkj.k leqnk;ksa esa u, y{k.k fodflr djus 
vkSj viukus dh izo`fRr gksrh gSa tks fof'k"V tkfr vFkok tutkfr dh ikjaifjd 
fo'ks"krkvksa ls vko’;d :i ls esy ugha [kkrs & vr] nh xbZ vuqlwfpr tkfr vFkok 
tutkfr ds lkFk vkosnd ds laca/k LFkkfir djus ds fy, ltkrh;rk ijh{k.k dks fyVel 
ijh{k.k@ lR;rk dk ijh{k.k ugha ekuk tk ldrk gSA 

E. Constitution – Article 226 – Scrutiny Committee – Powers, 
Duties & Functions – Held – Approach of Scrutiny Committee should be 
inquisitorial and not adversarial – It should not deal with the matter as if it is 
a Court trying a criminal case where prosecution is required to prove its case 
beyond reasonable doubt – It's duty is to ascertain the truth and in doing so it 
can record evidence and procure relevant, documents – It has to deal with the 
material including reports of Police, Revenue and Vigilance Authorities 
objectively and dispassionately. (Para 13 & 28) 

³ lafo/kku & vuqPNsn 226 & laoh{kk lfefr & 'kfDr;ka] drZO; rFkk dk;Z 
& vfHkfu/kkZfjr & laoh{kk lfefr dk n`f"Vdks.k ftKklq gksuk pkfg, u fd fojks/kkRed@ 
izfrdwy & mls ekeys ls bl izdkj ugha fuiVuk pkfg, tSls fd og ,d U;k;ky; gS tks 
,d vkijkf/kd izdj.k dk fopkj.k dj jgk gS tgka vfHk;kstu ls ;g visf{kr gS fd og 
viuk izdj.k ;qfDr;qDr lansg ls ijs lkfcr djs & bldk drZO; gS fd og lR; dk irk 
yxk,@lqfuf'pr djs rFkk ,slk djrs le; og lk{; vfHkfyf[kr dj ldrh gS rFkk 
lqlaxr nLrkost mikIr dj ldrh gS & mls iqfyl] jktLo rFkk lrdZrk izkf/kdj.kksa ds 
izfrosnuksa lfgr lkexzh ds lkFk oLrqfu"B :i ls rFkk ls fu"i{krkiw.kZ :i ls fuiVuk gksxkA 

F. Constitution (Scheduled Castes) Order, 1950, Para 3 – Term 
“Sikh” – Held – “Sikh” is a religion and not caste, as is evident from para 3 of 
the 1950 Order – Therefore, merely for the reason that in Revenue 
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documents, “Sikh” is written in column of caste, it would not lead to 
conclusion that appellant did not belong to NAT caste.   (Para 25) 

p- lafo/kku ¼vuqlwfpr tkfr½ vkns'k] 1950] dafMdk 3 & 'kCn **fl[k** & 
vfHkfu/kkZfjr & **fl[k** ,d /keZ gS rFkk u fd tkfr] tSlk fd vkns'k 1950 dh dafMdk 
3 ls Li"V gS & vr% ek= bl dkj.k fd jktLo nLrkostksa esa] tkfr ds LrEHk esa **fl[k** 
fy[kk gS] ;g bl fu"d"kZ dh vksj ugha ys tk,xk fd vihykFkhZ uV tkfr dk ugha FkkA

G. Constitution (Scheduled Castes) Order, 1950, Para 3 and M.P. 
Government Circular, 2005, Clause 3 – Inter-State Migration – Held – 
Forefathers of appellant migrated from Punjab to erstwhile State of M.P. 
somewhere in 1920-21 i.e. much prior to coming into force of 1950 Order – 
Thus, as on 10.08.1950, forefathers of appellant were very much residing in 
State of M.P. – Clause 3 of 2005 Circular provides that those persons who 
have settled in M.P. after migration from other States shall be clubbed in 
category of inter-State migration only if they migrated after SC/ST 
Presidential Order, 1950 – Appellant cannot be treated as migrant in terms of 
the said clause.   (Para 21)

N- lafo/kku ¼vuqlwfpr tkfr½ vkns'k] 1950] dafMdk 3 ,oa e-iz- 'kkldh; 
izi=] 2005] [kaM 3 & varj&jkT;h; izoztu & vfHkfu/kkZfjr & vihykFkhZ ds iwoZt 
yxHkx 1920&21 esa vFkkZr~ vkns'k 1950 ds ykxw gksus ls cgqr le; igys iatkc ls 
rRdkyhu e/;izns'k jkT; esa izozftr gq, & bl izdkj] fnukad 10-08-1950 dks vihykFkhZ 
ds iwoZt e/;izns'k jkT; esa gh jg jgs Fks & ifji= 2005 dk [kaM 3 ;g micaf/kr djrk gS 
fd os O;fDr] tks vU; jkT; ls izozftr gksdj e/;izns'k esa cl x;s Fks] dks dsoy rc 
varj&jkT;h; izoztu dh Js.kh esa tksM+k tk,xk ;fn os jk"Vªifr ds vuqlwfpr 
tkfr@tutkfr vkns'k] 1950 ds ckn izozftr gq, gks & vihykFkhZ dks mDr [kaM dh 
'krksZa esa izoklh ugha ekuk tk ldrkA

H. Constitution – Article 226 – Scope of Judicial Review – 
Discussed and explained.    (Para 12) 

t- lafo/kku & vuqPNsn 226 & U;kf;d iqufoZyksdu dh O;kfIr & foosfpr 
,oa Li"V dh x;hA 

Cases referred:

(1994) 6 SCC 241, (2012) 1 SCC 333, (2012) 1 SCC 113, (2018) 6 SCC 
162, (2018) 10 SCC 312, (1990) 3 SCC 130, AIR 2000 SC 3751, AIR 1966 SC 
605.

Sanjay Agrawal with S.S. Gautam, Rahul Gupta and R.S. Chauhan, for the 
appellant in WA No. 1668/2022 and for the respondent No. 2 in WA No. 
1675/2022. 

Ankur Mody, Addl. A.G. for the appellants/State in WA No. 1675/2022 and 
for the respondent/State in WA No. 1668/2022.
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R.D. Jain with Sangam Jain, Ajay Bhargava, Mayank Pathak and Divyansh 
Jain, for the respondent No. 1 in WA No. 1668/2022 and WA No. 1675/2022. 

J U D G M E N T

The Judgment of the Court was delivered by:
ROHIT ARYA, J.:- These appeals, under section 2(1) of the Madhya Pradesh 
(Uchcha Nyayalaya Ki Khand Peeth Ko Appeal) Adhiniyam, 2005, are directed 
against the impugned judgment dated 12/12/2022 passed in W.P. No.4794/2020 
and, thus are being decided by this common judgment.

For the sake of convenience, reference to parties is in accordance with title 
of W.A. No.1668/2022.

2.  The subject matter at issue relates to verification of caste certificate of 
appellant/respondent no.5 Jajpal Singh, a sitting MLA, who has been issued a 
certificate of Scheduled Caste treating his caste as "NAT" on 6.11.2008 i.e. about 
fifteen years ago. The NAT caste appears at S.No.41 in Madhya Pradesh as per 
The Constitution (Scheduled Castes) Order, 1950.

The factual matrix of the case may be summarized thus:

(i) The appellant had obtained a caste certificate dated
2/12/1999 of "Keer" caste ; OBC in State of Madhya Pradesh
and contested the election of Municipal Council, Ashoknagar.

(ii) One Baijnath Sahu filed W.P. No. 1330/2002 challenging
the said caste certificate dated 2/12/1999. The writ Court
disposed of the petition vide order dated 12/8/2002 with liberty
to the petitioner to approach the competent forum.

(iii) Complainant Baijnath then approached High Power Caste
Scrutiny Committee, inter alia stating that the certificate of
OBC treating him to be of "Keer" caste was suspicious and deserved to be 
cancelled as the appellant had filed his nomination for Member, Jila 
Panchayat, on 13/5/1999 showing himself as "NAT (Bazigar")/SC.

(iv) On 25/2/2004,the High Level Caste Scrutiny Committee
cancelled the caste certificate dated 2/12/1999 of OBC category
("Keer" caste) on the premise that he had obtained a certificate
of NAT SC caste which was used by him as Member of Jila
Panchayat.

(v) The said decision dated 25/2/2004 was challenged by
appellant Jajpal Singh before this Court through W. P. No. 520/ 2004. On 
3/9/2004, the order dated 25.2.2004 was set aside as the same was found 
to have been passed by the Committee of 4 members instead of 6 
members and the case was remanded with direction to decide it in 
accordance with law. 
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(vi) On 11/11/2004, the re-constituted Committee maintained
the decision cancelling the caste certificate dated 2/12/1999.

(viii) It further appears that an FIR was registered against the appellant at 
Crime No. 161/10 at Police Station Ashoknagar under sections 420, 467, 
468, 471, 477 and 120B of the IPC alleging fraud and mis-
representation. However, the FIR was quashed by the High Court in 
M.Cr.C. No. 2050/2010 (Jajpal Singh Vs. State of M.P.) vide order dated 
4/2/2022. 

(ix) The appellant obtained caste certificate of Scheduled Caste 
from the Office of SDO, Ashoknagar, where his caste has been 
mentioned as "NAT" on 3.11.2008/6.11.2008.

(x) One Ramesh Kumar Itoriya challenged the caste certificate of 
appellant before the High Power Caste Scrutiny Committee (for brevity "  
Scrutiny Committee"). The aforesaid Committee appears to have 
conducted an enquiry through Collector and Superintendent of Police, 
Ashoknagar without due notice to the appellant. On 16/9/2013, the High 
Level Committee found that in the land records since appellant's caste 
was mentioned as "Sikh", therefore "Nat" caste certificate was 
cancelled.

(xi) The aforesaid decision was challenged by the appellant by filing 
W.P. No.7047/2013 on the premise that the findings recorded are 
lopsided to his prejudice. Besides, neither any notice was issued nor 
opportunity of hearing was afforded to him to contest the challenge to 
his caste certificate and adduce evidence. Further, the Committee was 
not properly constituted as out of 4 members only 3 members had put 
their signatures in the order dated 16/9/2013. During pendency of writ 
petition, prayer for interim relief was rejected, against which appellant 
preferred W.A. No. 502/2013, wherein vide order dated 25/10/2013, the 
impugned order dated 16/9/2013 passed by the Scrutiny Committee was 
stayed upto final decision of writ peittion (sic : petition).

(xii) In 2018, the appellant was a candidate from Congress Party to 
contest elections from Ashoknagar on a seat reserved for SC candidate 
and writ petitioner Laddu Ram Kori contested the election as candidate 
of BJP party. The appellant was declared elected. The writ 
petitioner/respondent also filed an application for intervention in W.P. 
No. 7047/2013. 

(xiii)  On 1/5/2019, the writ Court in W.P. No.7047/2013 set
aside the order dated 16/9/2013 upholding the challenge thereto on twin 
grounds as aforesaid and remanded the subject matter of enquiry to the 
Scrutiny Committee to decide afresh in accordance with the procedure 
laid down in the case of Kumari Madhuri Patil and another Vs. Addl. 
Commissioner, Tribal Development and Others ((1994)6 SCC 241) and 
on the basis of evidence collected after affording due opportunity to the 
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appellant. Besides, learned Single Judge vide order dated 25/4/2019 had 
also framed ten questions in paragraph 70 of the order which were 
required to be answered by the appellant before the Committee. That 
apart, it was also ordered that by way of abundant caution, High Power 
Scrutiny Committee was directed not to get prejudiced by any of the 
observations made by the writ Court in the said order.

3.  Before adverting to the merits of the Scrutiny Committee report dated 
13/12/2019 and the order passed thereupon on 18/12/2019, it would be expedient 
to reiterate the law as propounded in Madhuri Patil's case (Supra) by Hon'ble 
Apex Court. 

Para 13 of the said judgment deals with procedure for issuance of social 
status certificates, their scrutiny and approval by way of clauses 1 to 15. These 
directions (1-15) have been confirmed by a Bench of three Judges in the case of 
Dayaram v. Sudhir Batham ((2012) 1 SCC 333), except direction no.13 which 
provided that where writ petition against order of Caste Scrutiny Committee is 
disposed of by a Single Judge of High Court no further appeal would lie against 
the said order (even if there existed a vested right to file such intra Court appeal or 
Letter Patents Appeal) and will only be subject to Special Leave Petition under 
Article 136; the same has been held to be unsustainable to that extent and it has 
been ruled that right to file appeal either in the form of intra Court appeal or Letters 
Patent Appeal shall be maintained. 

Under clause 4, para 13 of Madhuri Patil's case (Supra), all State 
Governments are required to constitute a Committee for the aforesaid purpose. 
Clause 5 provides that there should be a vigilance cell to investigate into the social 
status claims and further provides scope for enquiry. The same is relevant for the 
purpose of this appeal and is, thus, reproduced as under:

5. Each Directorate should constitute a vigilance cell consisting 
of Senior Deputy Superintendent of Police in over-all charge 
and such number of Police Inspectors to investigate into the 
social status claims. The Inspector would go to the local place of 
residence and original place from which the candidate hails and 
usually resides or in case of migration to the town or city, the 
place from which he originally hailed from. The vigilance 
officer should personally verify and collect all the facts of the 
social status claimed by the candidate or the parent or guardian,
as the case may be. He should also examine the school records, 
birth registration, if any. He should also examine the parent, 
guardian or the candidate in relation to their caste etc. or such 
other persons who have knowledge of the social status of the 
candidate and then submit a report to the Directorate together 
with all particulars as envisaged in the pro forma..... 

(Emphasis supplied)
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Para 15 of the said judgment deals with scope, dimension, limit and extent 
of jurisdiction of the High Court under Article 226 of the Constitution while 
addressing a challenge made to report and recommendations of High Power Caste 
Scrutiny Committee. The same is also relevant for the purpose of this appeal and 
is reproduced as under:-

"15. The question then is whether the approach adopted by the 
High Court in not elaborately considering the case is vitiated by 
an error of law. High Court is not a court of appeal to appreciate 
the evidence. The Committee which is empowered to evaluate 
the evidence placed before it when records a finding of fact, it 
ought to prevail unless found vitiated by judicial review of any 
High Court subject to limitations of interference with findings 
of fact. The Committee when considers all the material facts and 
records a finding, though another view, as a court of appeal may 
be possible, it is not a ground to reverse the findings. The court 
has to see whether the Committee considered all the relevant 
material placed before it or has not applied its mind to relevant 
facts which have led the Committee ultimately record the 
finding. Each case must be considered in the backdrop of its 
own facts. "

(Emphasis supplied)

With regard to status of Committee and scope of enquiry, the Apex Court 
in the case of Dayaram Vs. Sudhir Batham and Others (Supra), has ruled as 
under:-

"34. Each scrutiny committee has a vigilance cell which acts as 
the investigating wing of the committee. The core function of 
the scrutiny committee, in verification of caste certificates, is 
the investigation carried on by its vigilance cell. When an 
application for verification of the caste certificate is received by 
the scrutiny committee, its vigilance cell investigates into the 
claim, collects the facts, examines the records, examines the 
relations or friend and persons who have knowledge about the 
social status of the candidate and submits a report to the 
committee. If the report supports the claim for caste status, there 
is no hearing and the caste claim is confirmed. If the report of the 
vigilance cell discloses that the claim for the social status 
claimed by the candidate was doubtful or not genuine, a show-
cause notice is issued by the committee to the candidate. After 
giving due opportunity to the candidate to place any material in 
support of his claim, and after making such enquiry as it deems 
expedient, the scrutiny committee considers the claim for caste 
status and the vigilance cell report, as also any objections that 
may be raised by any opponent to the claim of the candidate for 
caste status, and passes appropriate orders.
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35. The scrutiny committee is not an adjudicating authority like 
a Court or Tribunal, but an administrative body which verifies 
the facts, investigates into a specific claim (of caste status) and 
ascertains whether the caste/tribal status claimed is correct or 
not. Like any other decisions of administrative authorities, the 
orders of the scrutiny committee are also open to challenge in 
proceedings under Article 226 of the Constitution. Permitting 
civil suits with provisions for appeals and further appeals would 
defeat the very scheme and will encourage the very evils which 
this court wanted to eradicate. As this Court found that a large 
number of seats or posts reserved for scheduled castes and 
scheduled tribes were being taken away by bogus candidates 
claiming to belong to scheduled castes and scheduled tribes, this 
Court directed constitution of such scrutiny committees, to 
provide an expeditious, effective and efficacious remedy, in the 
absence of any statute or a legal framework for proper 
verification of false claims regarding SCs/STs status. This entire 
scheme in Madhuri Patil will only continue till the concerned 
legislature makes appropriate legislation in regard to 
verification of claims for caste status as SC/ST and issue of caste 
certificates, or in regard to verification of caste certificates 
already obtained by candidates who seek the benefit of 
reservation, relying upon such caste certificates."

(Emphasis supplied)

These observations are with reference to paragraph 13.7 of Madhuri Patil's case 
(Supra).

In the case of Anand Vs. Committee for Scrutiny And Verification Of Tribe 
Claims and Others ((2012)1 SCC 113), the Hon'ble Supreme Court has held, in 
para 22, as under:

22. It is manifest from the afore-extracted paragraph that the 
genuineness of a caste claim has to be considered not only on a 
thorough examination of the documents submitted in support of 
the claim but also on the affinity test, which would include the 
anthropological and ethnological traits etc., of the applicant. 
However, it is neither feasible nor desirable to lay down an 
absolute rule, which could be applied mechanically to examine 
a caste claim. Nevertheless, we feel that the following broad 
parameters could be kept in view while dealing with a caste 
claim:

(i) While dealing with documentary evidence, greater reliance 
may be placed on pre-Independence documents because they furnish a 
higher degree of probative value to the declaration of status of a caste, as 
compared to post-Independence documents. In case the applicant is the 
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first generation ever to attend school, the availability of any 
documentary evidence becomes difficult, but that ipso facto does not 
call for the rejection of his claim. In fact, the mere fact that he is the first 
generation ever to attend school, some benefit of doubt in favour of the 
applicant may be given. Needless to add that in the event of a doubt on 
the credibility of a document, its veracity has to be tested on the basis of 
oral evidence, for which an opportunity has to be afforded to the 
applicant;

(ii) While applying the affinity test, which focuses on the 
ethnological connections with the Scheduled Tribe, a cautious approach 
has to be adopted. A few decades ago, when the tribes were somewhat 
immune to the cultural development happening around them, the 
affinity test could serve as a determinative factor. However, with the 
migrations, modernisation and contact with other communities, these 
communities tend to develop and adopt new traits which may not 
essentially match with the traditional characteristics of the tribe. Hence, 
the affinity test may not be regarded as a litmus test for establishing the 
link of the applicant with a Scheduled Tribe. Nevertheless, the claim by 
an applicant that he is a part of a Scheduled Tribe and is entitled to the 
benefit extended to that tribe, cannot per se be disregarded on the ground 
that his present traits do not match his tribes' peculiar anthropological 
and ethnological traits, deity, rituals, customs, mode of marriage, death 
ceremonies, method of burial of dead bodies etc. Thus, the affinity test 
may be used to corroborate the documentary evidence and should not be 
the sole criteria to reject a claim."

(Emphasis supplied)

4. At this stage, it is also appropriate to unfold undisputed factual details 
related to appellant's lineage and his background. 

Admittedly, the family tree of appellant is as under:

 

      

In this regard, the statement of Singh, father of appellant, aged about 85 
years, recorded by Vigilance Officer (SDO(P) Ashoknagar) is relevant and is 
reproduced thus:
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us c;ku es crk;k fd eS mDr irs ij jgrk gwaA vkt ls djhcu 
90&100 lky igys gekjk ifjokj iatkc ls v'kksduxj vk;k FkkA 
egkjkt flaf/k;k dk jkt FkkA esjs rkmth lwcsnkj flag ,oa firkth cw< 
flag xzke fla/kkMk ve`rlj ds ikl ls xzke fla/kkMk es vk;s Fks A xzke 
fla/kkMk gekjs firkth us dqN tehu [kjhnh rFkk dqN tehu ges jktk 
us nh FkhA esjk ,oa esjs HkkbZ lsok flag dk tUe xzke fla/kkMk es gh gqvk 
FkkA eS lu~ 1983 es xzke lkou es vius ifjokj lfgr jg jgk gwaA NksVk 
HkkbZ lsok flag vius ifjokj ds lkFk xzke fla/kkMk es jgrs gSA ejs s ;gka
pkj yMds ,oa ikap yMfd;ka gSA cMk yMdk Lo jktiky flag] 
ttiky flag] 'khry flag ,oa gjiky falg gSA gekjs iwoZt xzke [kkjk 
fi.M ve`rlj ¼iatkc½ ds jgus okys gSA gekjh tkfr uV ckthxj gSA 
ve`r p[kus ds ckn xqj}kjs ls la/kq miuke feyk gSA esjs nknkth Lo Jh 
uRFkk flga us xq:}kjs es ve`r p[kk Fkk xq:}kjs ls gh gekjs ifjokj dks 
la/kq miuke feyk FkkA gekjs ifjokj es dksbZ Hkh O;fDr ljdkjh ukSdjh 
es ugh gSA fnukad 10-8-1950 dks gekjk ifjokj xzke fla/kkMk rglhy 
eqxkoyh ftyk xuk es fuokl djrk FkkA eS dHkh fdlh Ldwy es ugh 
i<k gwWaA 

Thus, from the above, it is clear that grandfather of appellant, though resident of 
Punjab, had migrated to Ashoknagar about 90-100 years ago on the offer of the 
then Ruler of Scindia State to provide agricultural land. As such, appellant's 
grandfather was a resident of Ashoknagar more than 90 years back preceding the 
date of enquiry. Appellant's father Singh was also born in the State of Madhya 
Pradesh. Thus, prior to Presidential Order of 1950 both his grand father and father 
were residents of State of Madhya Pradesh. The appellant was born on 5/1/1963. 
As such, there cannot be any dispute about residential status of forefathers and 
father of appellant as on 10/8/1950 in Gwalior State falling within erstwhile 
Central Provinces and Berar and then re-organized as State of Madhya Pradesh. 
As a matter of fact, the learned Single Judge has also returned the finding as 
regards residential status of forefathers of appellant in the State of Madhya 
Pradesh much prior to 1950 (paragraph 41).

It is also matter of record that grandfather and father of appellant were 
illiterate villagers and engaged in agricultural activities to earn their livelihood 
since the time they migrated to Gwalior State about 90-100 years ago and were not 
in any kind of service either in Gwalior State or State of Madhya Pradesh. Under 
the circumstances, they appear to have not obtained caste certificate.

5. In the aforesaid factual matrix, now, the following questions arise for 
consideration:-

(i) Whether the enquiry conducted and procedure followed by 
the High Power Caste Scrutiny Committee was in accordance 
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with the guidelines laid down in Madhuri Patil's case (Supra) 
and directions issued by the State Government in this behalf?

(ii) Whether the impugned judgment is in excess to the scope of 
jurisdiction under Article 226 of the Constitution of India, as 
explained in paragraph 15 of Madhuri Patil's case (Supra) and;

(iii) Whether the impugned judgment is substitution of findings 
and recommendations recorded by High Power Caste Scrutiny 
Committee based upon critical evaluation of evidence/ 
deliberations ?

6. With regard to Question No.(I) above, the report of High Power
Scrutiny Committee dated 18/12/2019 pursuant to its deliberations/meeting dated 
13/12/2019 deserves careful perusal.

The Scrutiny Committee consisted of four persons viz. (I) Principal 
Secretary, Anusuchit Jaati Kalyan Vibhaag, Bhopal as its Chairperson; (ii) 
Commissioner, Anusuchit Jaati Vikas as Member Secretary; (iii) Director, Aadim 
Jaati Anusandhan Sanstha as Member (Caste specialist) and; (iv) Secretary, 
M.P.Rajya Anusuchit Jati Aayog as Member.

In pursuance of the directions of learned Single Judge issued vide order 
dated 1/5/2019 not to get prejudiced by any observations made in the said order 
and decide strictly in accordance with the evidence on record, the Scrutiny 
Committee, while preparing its report, has taken into consideration the following 
evidence which came on record:

(i) The Inspection report dated 25/7/2019 of Sub Divisional Officer, 
Ashoknagar filed along with communication received from Superintendent of 
Police, Ashoknagar dated 27/7/2019 which included statements recorded during 
investigation, information culled out from revenue records, School and 
investigation conducted at Village Tara, District Taran Taran Punjab.

(ii) Complaints made by Ramesh Kumar Itoriya, Anand Dohare, 
Devendra Tamrakar and respondent Ladduram Kori.

(iii) Reply of appellant to the communication of Superintendent of 
Police and aforesaid complaints

(iv) Reply of appellant to the ten questions formulated by learned  
Single Judge in his order dated 25/4/2019 (W.P. No.7047/2013). 

(v) Statement of appellant with cross-examination by complainants 
Ramesh Kumar Itoriya, Devendra Tamrakar, Engineer Ladduram Kori, 
Roshanraj Singh Yadav, Gopilal Jatav, as well as, by Scrutiny Committee; 

(vi) Statements of Hardeep Singh, Mahendra Singh and Balvir Singh, 
independent witnesses, who are residents of native place of appellant's forefathers 
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viz. Village Khara, District Tarantaran, Punjab; and thereafter came to the 
conclusion that the caste certificate dated 6/11/2008 mentioning the appellant's 
caste as "Nat" was a valid certificate.

(I)  The points contained in the Inspection report of SDO dated 25/7/2019 
filed along with communication of SP dated 27/7/2019 are briefly stated thus:

(1) As per information furnished by SDO (Revenue) in his letter dated 
19/7/2019, the competent Authority to issue caste certificate is Sub Divisional 
Officer Revenue. The caste certificate in favour of Jajpal Singh Jajji has been 
issued by the competent Authority viz. SDO Ashoknagar.

(2) During investigation, land records of Shri Boodh Singh, grandfather of 
non-applicant Jajpal Singh Jajji from village Singhada, as well as, admission and 
school leaving records of Jajpal Singh Jajji were procured. In the column of caste 
in School Records and Revenue records, "Sikh" is mentioned. In Patwari Halka 
No.302, Village Khara, Tahsil Patti, District Tarantarn, Punjab, caste of Boodh 
Singh, grandfather of appellant is mentioned as "NAT". As per communication 
dated 4/7/2019 received from Tahsildar, Piprai, name of Boodh Singh, 
grandfather of Jajpal Singh is mentioned in the revenue records of 1950. In the 
column of caste therein, "Sikh" is mentioned.

(3) The certified copy of land record pertaining to PH No.28 was obtained and 
statements of Headmaster and Principal, Sarpanch Village Khara Balvir Singh 
and an elderly person of Village Khara Shri Mahendra Singh, aged about 85 years 
were recorded. Verification certificate has been given by Sarpanch Balvir Singh, 
Nambardar Kahsmir Singh, Panchayat Members Randhir Singh, Birsa Singh and 
Daya Singh that they are well acquainted with Jajpal Sigh S/o Gurumej Singh S/o 
Boodh Singh S/o Natha Singh. Their ancestors being residents of Village Khara 
were of "NAT" caste, who used to earn their livelihood by showing plays and 
acrobatic skills in villages. 

(4) In the primary school entrance register 1969 of Government Middle 
School Singhada, Sikh is mentioned in the column of caste against the name of 
appellant.

(5) Shri Gurumej Singh, father of appellant stated that he has never studied in 
any school, but only learnt to read at home. He only knows how to sign. Therefore, 
no school record of Gurumej Singh is available.

(6) Shri Gurumej Singh, father of appellant and his uncle Seva Singh's 
statements were recorded. They stated that they and their father never obtained 
caste certificate as there was no such need. Gurumej Singh also stated that 
grandfather, brother, sister or any other family member of appellant is not in 
Government Service.
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(7) As per information received from Dy.Collector, District Ashoknagar vide 
his letter dated 10/7/2019, Shri Jajpal Singh was elected as President, Municipal 
Council in 2009 from reserve seat. The nomination form and affidavit filed by 
Jajpal Singh and original record of Crime No.161/10 from PS Kotwali, Ashoknagar 
was seized. Jajpal Singh was elected as Member of Legilative (sic: Legislative) 
Assembly from Congress Party from Ward NO. 32, Ashoknagar (SC) on 
11/12/2018.

On examining the authenticity of caste certificate of Jajpal Singh Jajji, it 
was found that as per letter of Tahsildar, Piprai dated 4/7/2019 name of Boodh 
Singh S/o Natha Singh is mentioned as Bhumiswami as on 10/8/1950. As per said 
revenue record, on 10/8/1950, Boodh Singh, grandfather of Jajpal singh was 
residing at Village Singhara, Tahsil Piprai, District Ashoknagar. As per letter of 
Sub Divisional Officer, Ashoknagar dated 19/7/2019, the competent Authority to 
grant caste certificate is Sub Divisional Officer (Revenue). The caste certificate of 
Jajpal Singh Jajji has been validly issued by competent authority SDO, 
Ashoknagar in Case No.6/Appeal/08-09, Ashoknagar dated 3/11/2008.

No definite opinion was given by the Superintendent of Police on the 
aforesaid Inspection report, which was sought for vide letters dated 31/7/2019, 
19/8/2019 and 11/9/2019, in response whereto the SP replied that in terms of 
guidelines issued in Madhuri Patil's case, the inspection report dated 27/9/2019 of 
SSP has been forwarded to the Committee.

(ii) Complaints were made by complainants Ramesh Kumar Itoriya, Anand 
Dohare, Devendra Tamrakar and Ladduram Kori against the appellant. The 
complaints, in essence, were to the effect that a forged SC caste certificate has 
been issued in favour of appellant, who has also been gaining benefit by changing 
his caste time and again. He had contested the last Legislative Assembly election 
as "NAT" SC candidate by procuring the said certificate knowing fully well that 
Ashoknagar seat is reserved for only SC candidates. In fact, he is a member of 
General category. Complainant Devendra Tamrakar, through is written statement, 
averred that:

(a) In 1994, appellant had filed the nomination form of Member, Janpad 
Panchayat, Ashoknagar as General category candidate.

(b) On 20/4/1999, he had filed nomination of Krishi Mandi, Ashoknagar as 
General Candidate.

(c) On 13/5/1999, he had filed nomination for Member, Jila Panchayat, Guna 
as "NAT" SC caste candidate.

(d) On 2/12/1999, he filed nomination for Municipal Council, Ashoknagar as 
"Keer" OBC caste candidate and also won the election and was elected as 
President, Municipal Council.

1728 I.L.R. 2023 M.P.Jajpal Singh Vs. Ladduram Kori  (DB)



(e) In the year 2009, he won the election of President, Municipal Coucil 
(sic: Council), Ashoknagar as "NAT" SC candidate, which was a general category seat.

(f) In 2013, he filed nomination for Ashoknagar legislative assembly as 
"NAT" SC candidate, though lost.

(g) In 2018, he again filed nomnination for Ashoknagar Legislative Assembly 
as "NAT" SC candidate and won.

Similar allegations have been levelled by other complainants. Besides, 
complainant Ladduram Kori also alleged that the Investigating Officer had found 
the ancestors of Jajpal Singh to be resident of Village Khara, Tahsil Patti, District 
Tarantaran Punjab. In the Inspection report of Collector District Ashoknagar, 
there is no evidence with regard to staying prior to 1967. The report received from 
Patwari, Village Khara is incomplete, which is of the year 1967. The Investigating 
Officer ought to have contacted the relatives of Jajpal Singh who are still residing 
in Punjab and recorded their statements and produced their caste certificates, 
which has not been done. Mere mentioning of "NAT" as Surname in Khasra is not 
sufficient to hold that the caste was "NAT". The statements of Mahendra Singh 
and Balvir Singh, residents of Village Khara, are incomplete. They have not 
informed about relatives and family members of Jajpal Singh, contacting whom, 
caste certificates could have been procured. Besides, one more caste certificate of 
Jajpal Singh from Tarantaran, District Amritsar is in existence. Therefore, he is not 
entitled to reservation in the State of Madhya Pradesh. 

(iii) Countering the aforesaid allegations, appellant Jajpal Singh averred that he 
was born on 5/1/1963 at Village Singhara,Tahsil Mungawali, District Ashoknagar 
and by birth is residing in State of Madhya Pradesh. The said fact is evident from 
his school records and statement of Shri Jagdish Prasad Sharma, Principal Middle 
School Singhara. He is a domicile of District Ashoknagar, Madhya Pradesh.

He further stated that his ancestors, being of SC community, were looked 
down upon in the Society and to maintain respect in Society, they started writing 
"Sikh" instead of "NAT”. Sikh is a religion and not caste.

He further stated that he has not used any other caste certificate during the 
period 11/11/2004 to 6/11/2008. He was granted "NAT" SC caste certificate by the 
competent Authority on 6/11/2008 after due verification and investigation. 
During the period 2008 to 2013 he did not contest any election on the basis of 
"NAT" caste certificate. In the year 2009 he had contested Municipal Council, 
Ashoknagar elections from an unreserved seat and for the first time in 2013 had 
contested Ashoknagar elections on a reserved seat, which he lost.

Appellant further averred that his OBC caste certificate has already been 
cancelled in 11/11/2004 by the Scrutiny Committee after considering entire 
evidence brought on record and the said order has attained finality. A person 
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cannot be penalized again for the same offence. The complainants have made 
allegations on the same set of evidence which have been considered by the 
Scrutiny Committee in its order dated 11/11/2004. They have not been able to 
point out as to why the appellant does not belong to "NAT" SC caste.

His ancestors were residents of Village Khara, Patwari Halka No. 302, 
Tahsil Patti, District Tarantaran. Around 90-100 years ago, his grand father Boodh 
Singh had migrated from Punjab and settled in Singhara, District Ashoknagar. 
The said fact also finds support from Patwari report of Village Singhara, which 
contains description of a land recorded in the name of his grandfather in the year 
1950 at Village Singhara. This proves that his ancestors have been residing since 
prior to 1950 in the State of M.P.

Shri Hardeep Singh (Patwari Halka No. 302, Tahsil Patti, District 
Tarantarn) has stated that as per land records of Village Khara, Boodh Singh S/o 
Shri Natha Singh was owner of land falling in Survey No. 155, admeasuring 13.13 
at Village Khara. As per records, the caste of Boodh Singh S/o Shri Natha Singh is 
"NAT". The relevant Khasra was annexed for perusal.

Shri Mahendra Singh, aged about 85 years, R/o Village Khara, P.S. 
Sarahali, District Tarantaran, Punjab stated that Shri Boodh Singh belonged to 
"NAT" Bazigar community, who used to show their acrobatic skills at villages.

Shri Balvir Singh, aged about 75 years, Sarpanch Village Khara stated that 
about 50-60 years ago Boodh Singh and Natha Singh had come to Village Khara 
for selling their land. Natha Singh, father of Boodh Singh, who was resident of Village 
Khara, belonged to "NAT" Bazigar family. About 90-100 years ago they migrated to 
Madhya Pradesh. They used to earn their livelihood by orchestrating shows.

Shri Ranjit Singh is the brother-in-law of appellant. He stated that his 
caste is NAT and had migrated prior to 1947.

Shri Chiddrapal Singh is cousin of appellant as appellant's father is his 
maternal uncle. He has stated that his caste is "Bazigar" (Madari) which is 
Scheduled Caste in Punjab. Their caste is Bazigar (NAT).

In his statement, appellant stated that his ancestors were original residents 
of Village Khara, Punjab. About 90-100 years ago, they had migrated and started 
living at Village Singhara, Ashoknagar. His grandfather Late Shri Boodh Singh 
was rehabilitated during Scindia Kingdom. His ancestors used to show 
play/acrobatic activities in Villages for earning their livelihood. The caste of his 
ancestors is "NAT" Bazigar. He never stayed in any hostel during his schooling 
nor obtained any scholarship. His grandfather, father, brother, and sister were 
never in Government job. Baba Boodh Singh was issued "NAT" SC caste 
certificate by Gram Panchayat Khara which is an important piece of evidence.
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Appellant further stated that complainant Ladduram Kori has nowhere 
stated as to why appellant is not of "NAT" caste nor any evidence has been 
adduced by him in this regard. Since he is a political rival, therefore, he is 
harassing him in all manner, whereas all his allegations have already been decided 
vide Scrutiny Committee order dated 11/11/2004. Similarly complainants Roshan 
Yadav and Gopilal Jatav are also political rivals who would directly get benefited 
by unsettling his caste certificate.  Likewise complainant Devendra Tamrakar, 
who is a Journalist, has also been Mayor of Municipal Council and Leader of 
Opposition during the period 2009 to 2014.

In his cross-examination conducted by complainant Ramesh Kumar 
Itoriya, appellant admitted that he had been President, Municipal Council 
Ashoknagar as OBC candidate and has obtained the benefit of OBC category. He 
further admitted that he had mentioned his caste as "General" in the column of 
caste while filing nomination for Mandi Elections, Ashoknagar. He further stated 
that he had filled the form as this seat was for un-reserved category, therefore, 
candidates belonging to all castes/religion could contest on that seat, though he 
did not contest the election. 

In his cross-examination conducted by complainant Devendra Tamrakar, 
appellant admitted that in 1994 he had contested the election of Janpad Panchayat, 
Ashoknagar from general category. He further stated that person belonging to any 
caste/category can contest election on general category seat. Hence, he had 
contested the election.

In his cross-examination conducted by complainant Ladduram Kori, he 
stated that in the revenue records, the caste of his ancestors is mentioned as 
"NAT". He further admitted that during his education from Class 1 to LL.B. he 
never used the NAT caste certificate as there was no need.

No cross-examination was conducted by Roshanraj Singh and Gopilal 
Jatav.

In his cross-examination conducted by the Scrutiny Committee, appellant 
stated that the then Ruler of Gwalior State had given his ancestors sufficient land 
for agriculture, therefore, their financial condition was good.   In reply to question 
as to why he took "Keer" caste certificate, he replied that his maternal grandfather 
was a resident of Village Hinoda and appellant stayed with him since his 
childhood. His entire education was arranged for by his maternal grandfather. 
Family members of his maternal grandfather stayed at Amritsar District. 
Everyone in the family knew that his family belonged to Scheduled Caste. The 
"Keer" SC caste certificate issued from Amritsar has been obtained from his 
maternal grandfather side. By mistake "Keer" caste has been mentioned therein. 
He never went to Punjab, nor applied or gave any affidavit for such certificate. He 
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is not aware as to how the same was obtained by his maternal grandfather. 
However, as "Keer" is a Scheduled Caste in Punjab, the certificate was of 
Scheduled Caste and since he was not aware of the sub-castes of "NAT" caste, he 
thought that "Keer" must be some sub-caste of "NAT" and on this basis he had 
applied for getting certificate in Ashoknagar. But since "Keer" caste is registered 
as "OBC" in Ashoknagar, he was given OBC certificate. This confusion got 
created owing to his lack of knowledge about "NAT" caste and its sub-castes and 
the certificate of "Keer" SC obtained by his maternal grandfather. There was no 
malafide intention behind this. He further stated that his ancestors had come to 
MP prior to 1950 in Madhya Pradesh and that in Punjab they used to earn their 
livelihood by orchestrating plays, rope-walking, singing etc. They had small 
lands, but when the then Ruler of Gwalior declared that free land would be 
provided to anyone who would like to come from Punjab and do agriculture in 
Madya Pradesh, his ancestors settled in Madhya Pradesh.

(iii) Reply of appellant to ten questions

1. Whether the petitioner ever contested any election for the post 
of Member Janpad Panchayat in the year 1994, as a "General 
Category Candidate" or not and whether he was elected or not?

Answer - Yes, the non-applicant had contested and won the 
election of Member, Janpad Panchayat in the year 1994 on 
General seat. Since, the said election was not for any reserved 
category, therefore, being general, it was open for candidates 
from all categories. Therefore, the non-applicant had contested 
the election and won. The said question/charge has been 
decided by the Scrutiny Committee on 11/11/2004.

2. Whether in the year 1999, the petitioner had contested the
election for the post of Member Zila Panchayat as a candidate
of "Scheduled Caste" or not and when the certificate of
"Scheduled Caste" was obtained by him?

Answer - The non-applicant/respondent had not contested the 
election of Member, Zila Panchayat as a Scheduled Caste 
candidate. Non-applicant/respondent had obtained the 
Scheduled Caste Certificate of "  Nat"  caste on 6/11/2008. The 
said question/charge has also been decided by the Scrutiny 
Committee on 11/11/2004.

3. Whether the petitioner had contested the election for the
post of President, Municipal Council Ashoknagar as a
candidate of "OBC" and under what circumstances, the
"OBC" certificate dated 2-12-1999 was issued to him and
what happened to his earlier certificate of "SC"?

Answer - Non-applicant/respondent, by birth, comes under Scheduled 
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Caste. The non-applicant/respondent had contested the election 
of President, Municipal Council on the basis of "  Keer" - OBC 
caste certificate. Previously, he was not issued Scheduled Caste 
Certificate. The members of Society/family had always been 
telling that our ancestors were of Scheduled Caste. But, without 
obtaining correct information about caste, the non-applicant/ 
respondent had applied for " Keer"- Scheduled Caste certificate. 
However, the complainants brought this fact before the Scrutiny 
Committee that non-applicant/respondent came under " Nat"- 
Scheduled Caste and not " Keer". On the basis of aforesaid, the 
scrutiny committee cancelled the " Keer"  caste certificate while 
affirming the fact that non applicant/ respondent belongs to  
“Nat"- Scheduled Caste. The non-applicant/respondent, in 
absence of knowledge as to caste framework of society, had 
obtained said certificate. Non-applicant/respondent did not 
have any mens rea. Non-applicant/respondent since childhood 
has been hearing from older people of his Society that his 
ancestors being natives of Punjab came under Scheduled Caste. 
The scrutiny Committee has cancelled the " Keer"  caste 
certificate on 11/11/2004 and an FIR at Crime No. 161/2010 
has been registered against the non-applicant/respondent at PS 
Kotwali, Ashoknagar and the matter is pending in Court of law. 
Prior to this, no other caste certificate was ever obtained by the 
non-applicant.

4. Why the certificate of "OBC" was obtained by the
petitioner, just few days prior to the elections for the post of
President, Municipal Council, Ashoknagar?

Answer - The answer to this question be also read on the basis of 
facts mentioned in point no.3. The non-applicant/respondent 
has not done it deliberately and it was merely by co-incidence 
that "  Keer"  caste certificate came to be issued prior to elections 
of President, Municipal Council. The non-applicant/ 
respondent did not have any mens rea. Since " Keer" caste is 
notified in Ashoknagar district of Madhya Pradesh under "  OBC"  
category and in other districts of Madhya Pradesh under SC/ST 
category, the "  Keer" caste certificate was issued to the non-
applicant/respondent by the competent Authority. The said 
question/charge has been decided by the Scrutiny Committee 
vide order dated 11/11/2004 and for this lapse on the part of 
non-applicant, Crime No. 161/10 has been registered against 
him.

5. Whether any certificate of "SC" was ever issued in favour
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of the petitioner prior to 6-11-2008 and if so, then on what
date, and when the said certificate was surrendered by him
and why? 

Answer -    The non-applicant/respondent was never issued 
"  NAT"   SC caste certificate prior to 6/11/2008 by the competent 
Authority. Non-applicant/respondent has been issued "  NAT"   SC 
caste certificate on 6/11/20008 by Sub Divisional Officer 
(Revenue), Ashoknagar, which is still in force. Non-applicant/ 
respondent has not surrendered the said certificate before the 
competent Authority.

6. Why the petitioner did not obtain the "SC" certificate from
11-11-2004 ("OBC" certificate was cancelled by order dated
11-11-2004 by the High Power Caste Scrutiny Committee) till
6-11-2008?

Answer - The reason for delay from 2004-2008 in applying for 
certificate is the time elapsed in getting information about 
paternal place of ancestors situated in Punjab for verifying my 

"Nat"  caste, as well as in obtaining information about "  Nat"  caste 
and relevant documents. There was no other intention. The 
delay is bonafide.

7. The election for M.P. State Legislative Assembly were held
on 27-11-2008, then why the petitioner had obtained his "SC"
certificate just prior to holding of election ?

Answer - Non-applicant/respondent had obtained the SC caste 
certificate of "  NAT"  in the year 2008 just prior to Vidhansabha 
elections for the reasons mentioned in point no.6. This was a 
mere co-incidence. Since non-applicant had neither contested 
any election in 2008 nor filed any nomination, therefore, it is 
totally false to say that the certificate was obtained due to the 
elections of 2008.

8. Why the petitioner was obtaining different caste certificates, 
just few days prior to the elections?

Answer - The non-applicant/respondent had not obtained caste 
certificates of different castes. On 2/12/1999," Keer" caste 
certificate was obtained. He had applied for certificate of 
 “Keer" - Scheduled Caste, but the State of Madhya Pradesh, 
except for Bhopal, Sehore, Raisen etc. districts, has declared 
the "  Keer"   caste as OBC. Due to this reason, the competent 
Authority had issued "  Keer"  - OBC caste certificate to the non-
applicant/respondent. The said "  Keer"  -  OBC caste certificate 
has been cancelled by the High Power Scrutiny Committee vide 
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order dated 11/11/2004. The Scrutiny Committee after 
considering the investigation report and other documents, 
while treating the non-applicant/respondent to be of "  NAT"  SC 
caste, has cancelled the  " Keer "-OBC caste certificate on 11/11/2004. 
Besides this, no other caste certificate has been obtained by the non-
applicant. Since, after cancellation of "  Keer"  caste certificate 
on the basis of proved facts " NAT" - SC caste certificate was 
obtained in the year 2008 and no election was contested by the 
non-applicant at that time, therefore, it is baseless to say that the 
certificate has been obtained for political gains.

9. Whether the surname of the petitioner has been recorded 
in some of the documents as "Sandhu" or not?

Answer - Non-applicant/respondent belongs to"  NAT"  scheduled 
caste. The ancestors of non-applicant/respondent had taken 
holy water in Gurudwara. Thereafter " Sandhu"  title was 
provided by the Granthi/Gyani, which is not a caste but a social 
respect. Non-applicant/respondent was never issued caste 
certificate of the said caste by the competent Authority. The said 
question/charge has also been decided by the honorable  scrutiny  
committee in its order dated 11/11/2004.

10. If the earlier "SC" certificate was still in force, then why
the petitioner obtained a fresh "SC" certificate on 6-11-2008?

Answer - Previously the non-applicant/respondent was never 
issued SC certificate, nor it was in force. Respondent was issued 
NAT"  caste certificate by the competent Authority on 6/11/2008,  "
which is still in force. The non-applicant has not obtained again 

 or fresh SC certificate. The non-applicant/respondent has only one 
"NAT "  SC caste certificate, which is in force since 6/11/2008.  
Prior to this, no SC certificate was issued in favour of the non 
applicant.

On the basis of the aforesaid, the Committee framed two 
questions viz.

(1) Whether non-applicant or his ancestors had 
migrated to Madhya Pradesh from Punjab prior to 
1950 ? and;

(2) Whether non-applicant or his ancestors are of 
"NAT" caste in Punjab ?

As to question no.1, the Committee noted that as per record of Patwari 
Halka No. 28, Tahsil Piprai, District Ashoknagar, it is apparent that name of Shri 
Boodh Singh, grandfather of appellant is mentioned in Khasra of 1950. 
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Superintendent of Police, Ashoknagar has also mentioned about this in his report. 
This proves that ancestors of appellant had come to Madhya Pradesh prior to 
1950. No evidence has been adduced by the complainants that ancestors of 
appellant had not migrated to Ashoknagar prior to 1950.

With regard to question no.2, the Committee observed that the 
complainants have again and again impressed upon appellant's OBC caste 
certificate. However, this certificate has been cancelled by the Scrutiny 
Committee vide order dated 11/11/2004 on the basis of the fact that the appellant 
belonged to "NAT" caste. Therefore, for determining his caste, there is no 
relevance of that OBC caste certificate. In this regard the appellant has clarified 
that in Punjab both "NAT" and "Keer" caste come under Scheduled Caste, 
therefore, under confusion he got "Keer" caste certificate made, which has been 
cancelled by the Scrutiny Committee. The Committee has cancelled his OBC 
Caste certificate treating him to be of NAT caste.

From the above and in view of the facts that name of grandfather of 
appellant i.e. Boodh Singh is mentioned in the Khasra of the year 1950 of PH 
No.28, Tahsil Piprai, District Ashoknagar as surfaced in the investigation 
conducted by SP, Ashoknagar and that the ancestors of appellant were residents of 
Village Khara, Tahsil Patta, Punjab where in revenue records of PH No.302, the 
caste of Boodh Singh S/o Natha Singh is mentioned as "NAT", as well as the oral 
evidence of Hardeep Singh, Mahendra Singh and Balvir Singh, residents of 
Village Khara, Punjab, the Committee concluded that the forefathers of appellant 
had migrated from Punjab prior to 1950 and there was no reason to disbelieve that 
appellant is of "NAT" caste and, accordingly, the "NAT" SC caste certificate dated 
6/11/2008 issued in favour of appellant by Sub Divisional Officer, Ashoknagar 
was found to be valid.

7. The aforesaid order has been set aside by the learned Single Judge for the 
reasons mentioned in the impugned judgment, against which the present writ 
appeals have come to be filed.

8. Learned counsel for the appellant while taking exception to the impugned 
judgment inter alia has made following submissions :-

(1) That, on 10.07.2008, appellant had applied for issuance of NAT SC caste 
certificate before Tahsildar, Ashok Nagar, whereupon proceedings were initiated. 
Along with the application, the appellant had also furnished an affidavit stating 
his caste to be NAT (Bazigar), nomination form of Member, Jila Panchayat 
mentioning his caste as NAT, which had been accepted by the returning officer, 
Jila Panchayat, Guna. The Tahsildar noted that in WP. No.1330/2002 (PIL), this 
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Court had directed to take action on the complaint of petitioner - Baijnath Sahu in 
terms of Circular dated 01.08.1996 which provided for enquiry and taking action 
in respect of forged caste certificate, in pursuance whereof, meeting of high caste 
scrutiny committee was convened which found that since the appellant had used 
the certificate of NAT (Bazigar) Scheduled Caste as Member, Jila Panchayat 
therefore the subsequent caste certificate dated 02.12.1999 of Keer caste was 
invalid. The said decision was reaffirmed by the High Power Caste Scrutiny 
Committee dated 11.11.2004 passed in the meeting convened pursuant to the 
directions issued by this Court in W.P.520/2004 vide order dated 03.09.2004. In 
wake of the aforesaid i.e. mentioning of caste by appellant as NAT (Bazigar) in his 
nomination form of Member, Jila Pachayat approved by the Returning Officer, 
Jila Panchayat Guna and the decision of the committee dated 25.02.2004 as well 
as 11.11.2004 to treat the appellant as NAT the application of the appellant was 
allowed and he was granted a temporary NAT (Bazigar) caste certificate. He 
further noted that the appellant had shown his address as village Singhada, Tahsil 
Mungaoli, District Guna as on 10.08.1950 and for confirmation thereof he was 
directed to file relevant documents, failing which the caste certificate was liable to 
be cancelled. On 08.10.2008, the matter was again taken up and the appellant 
produced the Khasra of 1950-51 and 2008, 2009 of village Singhada. The 
Tahsildar observed that no appeal or revision had been filed against the order 
dated 11.11.2004 in any court of law and therefore the same had attained finality, 
on the basis whereof the caste of appellant was proved to be NAT (Bazigar). He 
also found that in the Khatauni of 1950-51 at Khata No.370 name of Boodh Singh 
S/o Natthu Singh was entered as Bhumiswami, who is the grandfather of appellant 
which proves the fact that the appellant was the resident of Guna (presently Ashok 
Nagar) as on 10.08.1950 and accordingly his temporary certificate was 
confirmed. On 15.10.2008, Balveer Singh Kushwah filed objection before the 
SDO, Ashok Nagar regarding issuance of said caste certificate on which the SDO 
directed the Tahsildar Ashok Nagar to enquire the matter and submit the report. 
On 01.11.2008, the Tahsildar, Ashok Nagar  examined the documents including  
revenue records and found that the caste of the appellant registered in the revenue 
record as Sikh. The Tahsildar, Ashok Nagar after detailed discussion submitted his 
report indicating that on the basis of implied intent of decision of committee, it 
could be said that the appellant was of scheduled caste. Consequently, on 
06.11.2008 the SDO (Revenue) Ashok Ngar had issued NAT caste certificate to 
the appellant.

(2) That learned Single Judge has exceeded jurisdiction under Article 226 of 
the Constitution of India by exercising his power of judicial review over the 
deliberations dated 13.12.2019 and the order dated 18.12.2019 passed by the 
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Scrutiny Committee. The same runs contrary to para 15 of the Madhuri Patil's 
case (supra). The Writ Court substituted its findings for that of the Scrutiny 
Committee in excess to the findings recorded by the Scrutiny Committee not only 
as an appellate authority but also an investigating officer, inasmuch as the Court 
has evaluated in its own way the entire evidence on record to justify its findings, as 
such, the impugned judgment deserves to be set aside.

(3) That the impugned judgment is beyond the pleading of the respondent/ 
writ petitioner. The findings so recorded are self styled and based on misconstrued 
facts. The impugned judgment suffers from perversity of approach.

(4) That the jurisdiction of the High Court is subject to the limitation of 
interference with the findings of facts recorded by the Scrutiny Committee and the 
court is only required to see whether the committee has considered all the relevant 
material placed before it or has not applied its mind to the relevant facts while 
recording the finding. In other words, in exercise of the power of judicial review, 
the court is concerned with the decision making process and not the decision itself. 
If the committee was found to have not considered relevant facts or not conducted 
the proceeding in accordance with the procedure prescribed under the statute or 
relevant government circulars, it ought to have remitted the case back to the 
committee instead of substituting its decision based upon the finding recorded by 
it. [(2018) 6 SCC 162 - Bharti Reddy Vs. State of Karnataka]. Learned Single 
Judge failed to point out non consideration of relevant facts or any procedural 
lapse in the enquiry conducted by the Scrutiny Committee. On the contrary, 
learned Single Judge in his own way appreciated facts and substituted its finding. 
Such recourse runs counter to law laid down by the Apex Court.

(5) That the Scrutiny Committee has not only considered the entire material 
placed before it but also afforded full opportunity to the complainants and others 
to lead evidence and cross examine the appellant during the course of 
deliberations keeping in mind the principle of natural justice as well.

(6) That since the complainant approached the Scrutiny Committee 
challenging the caste certificate issued to the appellant by the competent 
authority, the burden of proof was upon the complainant to prove that the 
appellant did not belong to NAT SC caste and therefore the certificate was 
illegally procured. Only thereafter onus would shift to the appellant to disprove 
the allegation. Learned Single Judge in para 115 of the impugned judgment 
erroneously shifted the burden of proof on the present appellant.

(7) That the findings of the learned Single Judge in para 114 and 115 of the 
impugned judgment are self contradictory. On one hand learned Single Judge has 
set aside the decision of the Scrutiny Committee based upon Jamabandi (Khasra) 
and at the same time, in para 117 of the impugned judgment, the Superintendent of 
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Police, Ashoknagar was directed to personally investigate the matter in respect of 
same Jamabandi (khasra).

(8) That the learned Single Judge has quashed the caste certificate issued in 
favour of the appellant and has set aside the decision of the Scrutiny Committee on 
the ground that the forefathers of the appellant have renounced the profession 
attached with their caste after migration from the State of Punjab to State of 
Madhya Pradesh as referred from para 76 to 99 of the impugned judgment. It is 
settled law that caste is decided by birth in the family and caste will not be decided 
on the basis of marriage or migration or from profession or employment of the 
person. Every citizen of the country has right to carry on trade or profession of his 
choice under Article 19 of the Constitution within the territory of India. The trade 
or profession or employment cannot be guiding factor for deciding the caste status 
of any citizen which is explained by following examples :-

(i) Cobbler belonging to Scheduled Caste after obtaining Government 
Service does not loose caste status of Scheduled Caste (SC).

(ii) A Brahmin does not lose his caste status by opening any
merchant shop or general merchant because they are not performing their 
traditional work of Pooja Archana attached to Brahmin Caste.

The essence of submissions is that any citizen belonging to any caste can 
adopt any trade or business without affecting or without changing of his caste 
status. Therefore, the impugned judgment being arbitrary, unreasonable and in 
ignorance of Article 19 of the Constitution of India deserves to be set aside.

(9) That the learned Writ Court has relied on circular dated 13.01.2014 and 
circular dated 11.7.2005 from para 62 to para 75 of the impugned judgment to hold 
that the appellant shall not be entitled for the benefit of caste certificate issued 
from the State of Punjab. It is submitted that the circular of the year 2005 clause 3 
itself provides that "those persons who have settled in Madhya Pradesh after 
migration from other states shall be clubbed in the category of interstate migration 
only if they have migrated after SC/ST Presidential Order 1950 [The Constitution 
Schedule Caste (sic: Scheduled Castes) Order 1950]. Learned Writ Court from 
para 36 to 41 has held that forefathers of the appellant had already migrated much 
prior to 1950. Therefore, in view of Clause 3 of circular reproduced at page 39 of 
the impugned judgment so also finding in para 40 and 41 of the judgment, it is 
clear that the appellant will not fall under the category of interstate migration and 
therefore it is submitted that the appellant shall be entitled to obtain caste 
certificate from state of Madhya Pradesh and to avail all the benefits or reservation 
provided by the State of Madhya Pradesh.
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(10) That the finding recorded by the learned Writ Court in para 110 and 111 of 
the impugned judgment are perverse and deserve to be set aside. It is submitted 
that once OBC Caste Certificate was cancelled by the decision of the Scrutiny 
Committee dt.11.11.2004 and the same has never been subject matter of challenge 
before any forum, which had attained finality due to no further challenge to the 
decision by any of the parties and when the Scrutiny Committee itself has 
concluded that the appellant belongs to Nat Community, therefore, while dealing 
with the challenge to Schedule Caste "Nat" caste certificate, the Scrutiny 
Committee was confined to examine the validity of only Nat Scheduled caste 
certificate. It was not permissible in law for the Scrutiny Committee to reopen the 
issues related to OBC caste certificate which controversy was already settled in 
the year 2004. Therefore, after 15 years, it was not open and prudent for the 
Scrutiny Committee to review or reopen the issue of OBC caste certificate while 
deciding the validity of Scheduled Caste Certificate in the year 2019. Thus, the 
observations in para 109, 110 and 111 of the impugned judgment deserve to be set 
aside.

(11) That previously an FIR bearing Crime No.161/2010 had been registered 
against the present appellant under Section 420, 467, 468, 471, 477A and 120B of 
IPC with flimsy allegations. This Court had granted anticipatory bail to the 
appellant. The FIR containing false and fabricated allegations could not withstand 
the judicial scrutiny, as a result, FIR bearing Crime No.161/2010 as well as 
consequential proceedings were quashed by this Court on 04.02.2002 allowing 
M.Cr.C.No.2050/2010.

In the face of the aforesaid decision of the Scrutiny Committee dated 
11.11.2004 and order dated 04.02.2022 passed in M.Cr.C.No.2050/2010, the 
directions of the learned Single Judge for fresh FIR based on previous allegations 
of OBC and Scheduled Caste certificate tantamounts to double jeopardy as 
prohibited under Article 20 of the Constitution of India.

(12) That the learned Single Judge though on one hand has recorded a finding 
that father and forefathers of the appellant had settled down in Madhya Pradesh 
prior to 1950 but on the other hand has held that the appellant being a migrant from 
Punjab can not get the benefit of 'Nat' caste, a scheduled caste in Punjab under the 
Presidential Order issued on 10.08.1950, though the same caste is also a 
Scheduled Caste in Madhya Pradesh in the Presidential Order dated 10/8/1950. 
The findings of the learned Single Judge from para 42 to 61 of the impugned 
judgment is absolutely perverse and patently illegal, inasmuch Boodh Singh, 
grandfather of the appellant had migrated from Punjab to Gwalior State about 90-
100 years ago, much prior to issuance of Presidential Order 1950, therefore, the 
appellant, who is grandson of late Boodh Singh and born in the Madhya Pradesh 
can not be treated as migrant person particularly as per Clause 3 of the Madhya 

1740 I.L.R. 2023 M.P.Jajpal Singh Vs. Ladduram Kori  (DB)



Pradesh Government Circular of 2005. Once the father of the appellant namely 
Gurumej Singh and the appellant himself both were born in the State of Madhya 
Pradesh, therefore, they became domicile of the State of Madhya Pradesh. They can 
not be treated as migrant persons to deny the benefit of reservation in the State of M.P.

(13) That reliance on the judgments by the learned Single Judge in the case of 
Bir Singh Vs. Delhi Jal Board reported in (2018) 10 SCC 312 and Marri Chandra 
Shekhar Rao Vs. Seth G.S. Medical College reported in (1990) 3 SCC 130 is 
misplaced, inasmuch as the judgments so relied upon were involving the facts 
where claimants of caste certificates were not domicile and had not taken birth in 
the State where caste certificate was claimed or were not residents of State on or 
before 10/8/1950 i.e. the date of Presidential Order. Even otherwise, once the 
Single Judge has returned the finding that forefather of the appellant had shifted to 
the State of Madhya Pradesh prior to 1950, the finding as regards dis-entitlement 
of the appellant for caste certificates from paras 40-61 are perverse and 
unsustainable in law. 

(14) That learned Single Judge has committed grave illegality having held in para 
55 that any document or evidence relatable to State of Punjab has no relevance. In 
fact, this finding is in ignorance of Clause 13.5 of the judgment of the Supreme 
court in Madhuri Patil's case (supra), wherein it is prescribed that Vigilance 
Officer/ Investigation Officer shall go to the local place of residence and original 
place from which the candidate hails and usually resides or in case of migration to 
the town or city, the place from which he originally hailed from and thereafter 
shall verify and collect all the facts of the social status claimed by the candidate or 
the parent or guardian, as the case may be. He shall also examine the school 
records, birth registration, if any. He shall also examine the parent, guardian or 
the candidate in relation to their caste etc. or such other persons who have 
knowledge of the social status of the candidate and then submit a report to 
the Directorate together with all particulars.

The Scrutiny Committee strictly adhered to the guidelines of the State of 
M.P. and in conformity with the mandate under Clause 13.5 of the Madhuri Patil's 
case (supra) had directed the Vigilance Officer to visit the native place of the 
appellant i.e. Punjab and examine the persons who had the knowledge of the 
social status of the appellant. The Vigilance cell had recorded the statement not 
only that of father, uncle and grandfather of the appellant but also the statements 
of the residents of Punjab i.e. Hardeep Singh, Mahendra Singh and Balbeer Singh. 
Shri Hardeep Singh (Patwari Halka No. 302, Tahsil Patti, District Tarantarn) has 
stated that as per land records of Village Khara, Boodh Singh S/o Shri Natha Singh 
was owner of land falling in Survey No. 155, admeasuring 13.13 at Village Khara. 
As per records, the caste of Boodh Singh S/o Shri Natha Singh is "NAT". The relevant 
Khasra was annexed for perusal.
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Shri Mahendra Singh, aged about 85 years, R/o Village Khara, P.S. 
Sarahali, District Tarantaran, Punjab stated that Shri Boodh Singh belonged to 
"NAT" Bazigar community, who used to show their acrobatic skills at villages.

Shri Balvir Singh, aged about 75 years, Sarpanch Village Khara stated that 
about 50-60 years ago Boodh Singh and Natha Singh had come to Village Khara 
for selling their land. Natha Singh, father of Boodh Singh, who was resident of 
Village Khara, belonged to "NAT" Bazigar family. About 90-100 years ago they 
migrated to Madhya Pradesh. They used to earn their livelihood by orchestrating 
shows. Verification certificate has been given by Sarpanch Balvir Singh, 
Nambardar Kahsmir Singh, Panchat Members Randhir Singh, Birsa Singh and 
Daya Singh that they are well acquainted with Jajpal Sigh S/o Gurumej Singh S/o 
Boodh Singh S/o Natha Singh. Their ancestors being residents of Village Khara 
were of "NAT" caste, who used to earn their livelihood by showing plays and 
acrobatic skills in villages. The statements of these witnesses were taken into 
consideration by the Scrutiny Committee while justifying the caste certificate of 
the appellant. However, the learned Single Judge consciously did not consider 
the statements of the aforesaid independent persons, which otherwise had direct 
bearing on the caste/social status of the appellant and has a probative value in the 
light of the mandate under clause 13.5 of the Madhuri Patil's case (supra). Hence, 
the impugned judgment deserves to be set aside.

(15) That the findings of the learned Single Judge in para 56 and 57 of the 
impugned judgment that once the forefather of the appellant had shifted from 
State of Punjab to the State of Madhya Pradesh long ago, there can not be justification to 
hold some parcels of agricultural land in Punjab is queer in nature. There is no law 
prohibiting the persons to hold the property in the State wherefrom they have 
shifted to another State much prior to 1950 or otherwise. The aforesaid finding is 
patently illegal and only to ignore the revenue records of 1964-65 in respect of 
agricultural land held by the grandfather of the appellant wherein his caste was 
mentioned as 'Nat'. Learned counsel has cited the example that if the finding of the 
learned Single Judge is upheld it shall lead to an absurd consequence; if an 
industrialist having an industrial plant in 'A' State to which he originally belong 
shifted or migrated to 'B' State, he shall not be entitled to set up another industrial 
plant in State 'A' or other States like Punjab, Bihar or Chhattisgarh. Such finding is 
perverse. Every citizen of this country has a right to hold property in a State where 
he resides or in the State wherefrom he was shifted or migrated or other State 
unless prohibited by law.

With the aforesaid submissions, learned counsel for the appellant prays 
for setting aside the impugned judgment. 

9.     Per contra, Shri R.D. Jain, learned Senior counsel assisted by Shri Ajay 
Bhargava, learned counsel for respondent No.1 contended that:
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(1) There is no illegality or infirmity in the order of the learned 
Single Judge warranting interference in the intra-court appellate 
jurisdiction.

(2) That the appellant, his father and grandfather since are 
migrated from Punjab, they are not entitled for Scheduled Caste 
Certificate as 'Nat' Caste only for the reason that 'Nat' caste is 
also indicated as Scheduled Caste in the State of Punjab in the 
Presidential order 1950.

(3) That the revenue record in respect of agricultural land of 
Bhumiswami rights of the grandfather and father of the 
appellant indicates their caste as 'Sikh'. There is no mention of 
'Nat' caste. Likewise in the school and college record, where the 
appellant had studied, his caste is shown as 'Sikh'.

(4) That the appellant is in public life and has contested 
elections of local bodies and Member of Legislative Assembly. 
Appellant had obtained a caste certificate of "Keer" caste 
(OBC) on 2.12.1999 and was elected as President of Municipal 
Council, Ashoknagar in OBC category on 27.12.1999. One 
Baijnath Sahu had approached the Caste Scrutiny Committee 
challenging the said "Keer" caste certificate. On 25.2.2004, the 
Scrutiny Committee has found that the appellant since had used 
"Nat" Scheduled Caste Certificate on 13.5.1999, therefore, 
'Keer' caste certificate obtained by him on 02.12.1999 was not 
valid and the certificate of 'Nat' caste was valid. However, the 
same was set aside by the High Court in W.P.No.520/2004 vide 
order dt.03.09.2004 holding that for want of coram of six 
persons, the impugned order of the caste scrutiny committee 
dt.25.02.2004 was bad in law; the case was remanded to the 
Scrutiny Committee for the decision afresh by the required 
forum. The committee was reconstituted and vide its 
recommendation dt.11.11.2004 has reiterated its earlier view 
that as the appellant belongs to 'Nat' community, therefore, the 
OBC certificate of 'Keer' caste was not valid. 

(5) That one Ramesh Kumar Itoriya had made a complaint to the 
Scrutiny Committee for verification of 'Nat' Scheduled Caste 
certificate of the appellant. The scrutiny committee had 
cancelled the 'Nat' Scheduled Caste Certificate of the appellant 
on 16.09.2013. The Scrutiny Committee had taken into 
consideration the report of the revenue authority of Ashoknagar 
while reaching the conclusion. However, the said order was set 
aside by the High court in W.P.No.7047/2013 on 01.05.2019 at 
the instance of the appellant as it was found that he was not 
issued notice and afforded opportunity. The case was remitted 
back to the Caste Scrutiny Committee for decision afresh. The 
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Caste Scrutiny Committee after remand ought to have 
considered the material already collected by the Committee 
particular report of the Collector in the light of the order of the 
learned Single Judge which also contains 10 questions to be 
answered by the appellant and also ought to have held that the 
appellant did not belong to 'Nat' community. The deliberations 
and decision of the committee are not in accordance with the 
directives/ guidelines as contained in Madhuri Patil's case 
(supra). Learned Single Judge was justified having found the 
decisions of the Scrutiny Committee as perverse and illegal. 

With the aforesaid submissions, learned counsel prayed for dismissal of 
the Writ Appeal.

10. Heard learned counsel for the parties.

11. Power of judicial review enshrined under Article 226 of the Constitution 
of India is an extraordinary constitutional power for the purpose of enforcement 
of legal and fundamental rights of citizens of India with self imposed limitations 
in the context of manner of exercise of jurisdiction. Indeed, the jurisdiction is 
equitable in nature and is liable to be exercised with circumspection on the 
touchstone of justice, equity and good conscience. It is sacrosanct and 
fundamental, to protect democratic polity governed by rule of law. In Narmada 
Bachao Aandalon Vs. Union of India (AIR 2000 SC 3751), the Hon'ble Supreme 
Court has held that role of constitutional Court under the Constitution casts on 
them a great obligation to defend the values of the Constitution and rights of the 
people. The Court must, therefore, act within the judicially permissible 
limitations to uphold the rule of law.

12. The Constitutional Court may examine the legality, validity and propriety 
of administrative action on the ground viz. (i) violation of fundamental rights in 
Part III of Constitution; (ii) want or excess of authority or jurisdiction (coram non 
judice); (iii) violation of principles of natural justice; (iv) bias and malafides and 
(v) colorable exercise of power. The power of judicial review under Article 226 in 
the context of recommendation of the Scrutiny Committee is further circumscribed 
in view of Para 15 of the judgment of Hon'ble Supreme Court in Madhuri Patil's 
case (Supra) wherein, it is laid down that the Committee when considers all the 
material facts and records a finding, though another view, as a Court of appeal 
may be possible, it is not a ground to reverse the finding. The Court has to see 
whether the Committee considered all the relevant material placed before it or has 
not applied its mind to relevant facts, which have led the Committee to ultimately 
record the finding.

13.  The High Power Caste Scrutiny Committee constituted by the State is 
under the directions of Hon'ble Supreme Court in Madhuri Patil's case (Supra). In 
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the State of Madhya Pradesh, the Committee regulates its procedure as per the 
guidelines framed by the State vide Circular No. F7-42/2012/Aa.Pra/One dated 
13/1/2014, as well as, Circular dated 8/9/1997 which provides for the procedure to 
be adopted by the High Power Caste Scrutiny Committee. However, the caste 
certificate in question relates to the year 2008 and at that time the Circular No. F7-
13/2004/Aa.Pra/one dated 11/7/2005 was in vogue detailing the procedure to be 
followed by the High Power Caste Scrutiny Committee. The Scrutiny Committee 
is not an adjudicating Authority like a Court or a Tribunal, but an administrative 
body which verifies the facts, investigates into specific claims of caste status and 
ascertains whether the caste/tribal status claimed is correct or not (Dayaram Vs. 
Sudhir Batham and others ((2012)1 SCC 333), referred to). As such, the scope of 
judicial review over the deliberations and decisions of the Scrutiny Committee 
under Article 226 of the Constitution, is limited in nature. The Court is required to 
ensure that various clauses in paragraph 13 of Madhuri Patil's case (Supra) are 
adhered to, the findings are based on relevant facts brought on record and the 
conclusions do not suffer from perversity of approach. This view is reinforced by 
the dictum of Hon'ble Supreme Court in Paragraph 15 of Madhuri Patil's case 
(Supra) wherein it has been held if the Committee considers all material facts and 
records a finding, though another view as a Court of appeal may be possible, but it 
cannot be a ground to reverse the findings of the Scrutiny Committee in exercise 
of power of judicial review under Article 226 of the Constitution.

14.  In the case of Anand (Supra), the Hon'ble Supreme Court in paragraph 22 
(i & ii) has further laid down some broad parameters to be kept in view by the 
Scrutiny Committee while dealing with caste claim, wherein it has been held that 
in case the applicant is a first generation ever to attend school, the availability of 
any documentary evidence becomes difficult, but that ipso facto does not warrant 
rejection of his claim. Such applicants deserve to be extended benefit of doubt and 
it has been further ruled that in the event of a doubt on the credibility of a 
document, its veracity has to be tested on the basis of oral evidence for which an 
opportunity has to be afforded to the applicant.

Another parameter is application of affinity test which focuses on the 
ethnological connection of a given scheduled caste or tribe. However, a note of 
caution is appended to such test with the observation that the claim of an applicant 
belonging to a particular scheduled caste or tribe cannot per se be disregarded on 
the ground that his present traits do not match his tribes' peculiar anthropological and 
ethnological traits, deity, rituals, customs, mode of marriage, death ceremonies, 
method of burial of dead bodies etc, for the reason that with modernization, 
migration and contact with other communities, the communities tend to develop 
and adopt new traits which may not essentially match with the traditional characteristics of 
the particular caste or tribe. Hence, the affinity test cannot be regarded as a litmus test 
for establishing the link of the applicant with the given scheduled caste or tribe.
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15.  Appellant Jajpal Singh applied for obtaining NAT SC caste certificate on 
10/7/2008. Tahsildar, Ashonagar had issued a temporary/provisional certificate of 
NAT Scheduled Caste to the appellant for six months on 29/7/2008 (Page 160-165 
of the Writ Petition), Objections were raised by political rivals of the appellant 
viz. Ex MLA Balbir Singh Kushwah on 24/10/2008 (Pages 152-158 of writ 
petition). The Sub Divisional Officer (Revenue) decided all the objections raised 
on 3/11/2008. Thereafter the SDO has isued NAT SC caste certificate to the 
appellant on 6/11/2008 (Page 221 of the petition). The writ Court, while deciding 
the W.P. No.7047/2013, wherein decision of Scrutiny Committee dated 16/9/2013 
invalidating the aforesaid caste certificate of the appellant was under challenge, 
quashed the said decision in paragraph 76 of the impugned order and in paragraph 
73, the writ Court had remanded the case to the Caste Scrutiny Committee for 
adjudication of Scheduled Caste certificate dated 6/11/2008 afresh after issuing 
notice to the appellant as prescribed under the guidelines. In paragraph 74, the 
Scrutiny Committee was further directed by way of abundant caution that the 
Committee shall not be prejudiced by any of the observations made by the writ 
Court in the order of remand. Besides, it was also directed that the matter should 
be decided strictly in accordance with the evidence which would come on record.

16.  This Court has carefully perused the Scrutiny Committee report dated 
18/12/2019 pursuant to its meeting dated 13/12/2019. The Scrutiny Committee 
called for -

(i)  The report of Superintendent of Police, Ashoknagar dated 
27/7/2019 which included information culled out from revenue records of 
appellant and his forefathers, School and Village Tara, District Taran Taran 
Punjab. 

(ii) Complaints made by Ramesh Kumar Itoriya, Anand Dohare, 
Devendra Tamrakar and respondent Ladduram Kori. 

(iii) Reply of appellant to the communication of Superintendent of 
Police and aforesaid complaints

(iv) Reply of appellant to the ten questions formulated by learned 
Single Judge in his order dated 25/4/2019 (W.P.No.7047/2013).

(v) Statement of appellant with cross-examination by complainants 
Ramesh Kumar Itoriya, Devendra Tamrakar, Engineer Ladduram Kori, 
Roshanraj Singh Yadav, Gopilal Jatav, as well as, by High Power Committee;

(vi) That apart, the Scrutiny Committee also ensured recording of 
statements of residents from native place of appellant's father i.e. Village Khara, 
PH 302, Tahsil Patti, District Tarn Taran Punjab in compliance of guidelines in 
clause 13.5 of Madhuri Patil's case (Supra) namely Balvir Singh, Mahendra 
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Singh and Hardeep Singh, besides collecting of documents such as copy of 
Khasra entries (Jamabandi) of the year 1964-1965 and copy of certificate issued 
by Sarpanch, Gram Panchayat Khara. Shri Balvir Singh, aged about 75 years, 
Sarpanch Village Khara stated that Natha Singh, father of Boodh Singh, who was 
resident of Village Khara, belonged to "NAT" Bazigar community. About 90-100 
years ago they had migrated to Madhya Pradesh. Likewise, Mahendra Singh, 
aged about 85 years, R/o Village Khara, P.S. Sarahali, District Tarantaran, Punjab 
stated that Shri Boodh Singh belonged to "NAT" Bazigar community. Shri 
Hardeep Singh (Patwari Halka No. 302, Tahsil Patti, District Tarantarn) has stated 
that as per land records of Village Khara, Boodh Singh S/o Shri Natha Singh was 
owner of land falling in Survey No. 155, admeasuring 13.13 at Village Khara. As 
per records, the caste of Boodh Singh S/o Shri Natha Singh is "NAT". All these 
persons are independent bonafide residents of Village Khara, District 
Tarantarn, Punjab and have no relation with the appellant.

Besides, the Vigilance Officer also recorded statements of appellant, his 
father Gurumej Singh, his uncle Seva Singh, daughter-in-law Harvinder Kaur, 
Independent witnesses Jagdish Prasad Sharma, Anil Kathwal, brother-in-law 
Ranjeet Singh, cousin Chhindrapal Singh and political rivals Ladduram Kori, 
Roshan Yadav, Gopial Jatav and Devendra Tamrakar.

17.  It is pertinent to mention that learned Single Judge has not considered the 
statements of Hardeep, Mahendra and Balvir, who, as indicated above, are 
independent witnesses from Punjab. The Scrutiny Committee has also 
considered the Jamabandi (Khasra) of 1964-1965, wherein the caste of appellant's 
forefathers is recorded as NAT. The Committee has also considered the reply 
furnished by the appellant to the ten questions formulated by learned Single Judge 
in his remand order. The appellant has also been subjected to cross-examination 
by the complainant and others who became party to the proceedings before the 
Scrutiny Committee. However, the complainants have not adduced any evidence, 
much less cogent evidence to prove that appellant is not NAT by caste. The 
appellant has also explained the circumstances under which the KEER caste 
certificate was issued to him, as has been quoted above in paragraph 6 (reply to 
cross-examination by Scrutiny Committee). As such, the Committee has 
considered entire material placed before it while it concluded that the appellant 
belonged to NAT caste and declared that the certificate dated 2/11/2008 was a 
valid one.

18. Respondents have laid great emphasis on the point that appellant since 
once claimed to be of Keer Caste and was given an OBC certificate in the year 
1999, he could not have been issued SC caste certificate of NAT caste. The 
submission is in ignorance of certain relevant facts. The Scrutiny Committee, vide 
its order dated 11.11.2004, while examining the veracity of caste certificate dated 
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02.12.1999 has reached the conclusion that the appellant is of NAT caste and not 
of Keer caste, which remained unchallenged. Therefore, in view of the aforesaid, 
as well as, answer of appellant in his cross-examination conducted by the Scrutiny 
Committee as to why he took Keer Caste certificate (quoted in para 6 above), the 
contention cannot be countenanced and is, accordingly, rejected.

19. We also cannot lose sight of the fact that the appellant's grandfather had 
migrated from Punjab to Gwalior State about 90-100 years ago. His father 
Gurumej Singh was born in Gwalior. They did not go to any School and were 
illiterate. None of the family members of appellant have been in public 
employment and with agricultural income, the family survived. Therefore, the 
statement of the appellant that there was no need to obtain caste certificate for his 
forefathers cannot be brushed aside and in fact is plausible. The appellant is a first 
generation ever to attend the school. Availability of documentary evidence of 
caste certificate becomes a difficulty, but that by itself does not warrant rejection 
of his claim. Upon consideration of his claim with the oral evidence collected by 
the Scrutiny Committee from Punjab through Vigilance Officer as discussed 
above confirming the fact that his grandfather was of NAT caste, the Scrutiny 
Committee was fully justified in declaring that the appellant belonged to NAT 
caste. Even if there is some doubt about the caste certificate of the appellant, its 
veracity was decided on the strength of oral evidence led by the appellant of 
independent persons from Punjab of the age of his father i.e. 85-90 years. The 
view taken by this Court is fortified by the decision of the Hon'ble Supreme Court 
in the case of Anand (Supra), para 22.

20.  Learned counsel for the respondent also contended that the record 
produced before the earlier screening committee which had declared the 
appellant's caste certificate of Nat caste as illegal vide its order dated 16.09.2013, 
ought to have been considered by the scrutiny committee in its deliberations/order 
dated 13.12.2019/18.12.2019.

The argument so advanced has no force for the reason that the Scrutiny 
Committee has considered the complete record produced before it by the Police 
and Revenue authorities including oral and documentary evidence as discussed 
above. Further, the earlier Scrutiny Committee was found to have not issued 
notices to the appellant and allowed him to lead evidence. As such its decision was 
not only contrary to the principles of natural justice but also against the guidelines 
issued in the case of Madhuri Patil (supra) and therefore rightly been quashed by 
the learned Single Judge, who had further ordered the scrutiny committee to 
decide the complaint against caste certificate of NAT caste issued to the appellant 
dated 06.11.2008 afresh on the basis of evidence which would come on record. 

21.  We have carefully perused the impugned order and the findings recorded 
by the learned Single Judge while setting aside the order dated 18.12.2019 passed 
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by the Scrutiny Committee. The learned Single Judge in paragraphs 42 to 49 has 
dealt with the question as to whether the castes certificate issued by the State of 
Punjab is valid in the State of Madhya Pradesh and while relying on the decisions 
inter alia in the cases of Delhi Jal Board (supra), Marri Chandrashekhar Rao 
(supra), Action Committee (supra), has come to the conclusion in paragraph 50 
that the appellant cannot take advantage of any caste certificate/revenue entry 
issued by Punjab. Similarly, in para 61, learned Single Judge has held that after 
migration of his forefathers from Punjab, respondent No.5 cannot take advantage 
of any caste which might have been declared as Scheduled Caste in the State of 
Punjab and the scrutiny committee illegally relied upon the Jambandi (Khasra) of 
village Khara, Tahsil Tarantaran, District Amritsar (Punjab).

Although the law laid down in the aforesaid dicta is beyond any cavil of 
doubt and well settled, yet the learned Single Judge has lost sight of a crucial fact 
that the forefathers of the appellant had migrated from Punjab to the erstwhile 
State of Madhya Pradesh somewhere in 1920-21 i.e. much prior to coming into 
force of the Constitution (Scheduled Castes) Order, 1950 as has been noted by 
him in paragraph 41 of the impugned order. Thus, as on 10.08.1950, the 
forefathers of appellant were very much residing in the State of Madhya Pradesh. 
Clause 3 of M.P. Government Circular, 2005 provides that those persons who 
have settled in Madhya Pradesh after migration from other states shall be clubbed 
in the category of inter-state migration only if they have migrated after the SC/ST 
Presidential Order, 1950. Therefore, the appellant cannot be treated as migrant in 
terms of the said clause. Hence, the aforesaid judgments which are in context of 
migrants have no bearing to the factual matrix in hand. Thus, the Scrutiny 
Committee was only required to ascertain their caste in terms of guidelines laid 
down in the case of Madhuri Patil (supra). Caste is acquired by birth. Once the 
learned Judge has returned the finding in paragraph 41 that appellant's forefathers 
had migrated from Punjab to the erstwhile State of Madhya Pradesh much prior to 
1950, then in terms of paragraph 13(5) of the decision in Madhuri Patil's case, the 
scrutiny committee was fully justified in ascertaining appellant's lineage from 
Punjab by collecting necessary evidence in this behalf such as recording of 
statements of natives of appellant's parental village at Punjab and copy of revenue 
records including Jamabandi (Khasra) of village Khara, Tahsil Tarantaran, District 
Amritsar (Punjab) as indicated above. The Jamabandi of 1964-1965 reflects name 
of family members of Boodh Singh and caste as NAT. This feature is common in 
Jamabandi of 1964-1965 contained in envelope 3, as well as, that filed along with 
the counter-affidavit of respondent nos. 1 to 4. Besides, the verification certificate 
issued by Gram Panchayat Khara indicates that forefathers of appellant were of 
NAT caste. It is well settled that if a state of affairs is shown to exist, the presumption 
of its continuity backward and forward can be drawn (Ambika Vs. Ram Ekabal 
AIR 1966 SC 605, referred to). As such, the said certificate and Jamabandi were 
relevant documents.
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22. In paragraph 56, learned Judge has raised the question that if the 
forefathers of appellant were already having agricultural land in Punjab, then 
what was the need for migrating to the State of Madhya Pradesh. In para 57, he has 
raised another question that when in 1964-65 Boodh Singh was not the resident of 
Punjab then how his caste could be recorded in the revenue records. In the opinion 
of this Court, the learned Judge has taken a tangential approach as the said 
questions are neither relevant nor germane to the point in issue, for having land in 
a State does not prevent anyone to migrate to some other State. Article 19(1)(g) of 
the Constitution guarantees fundamental right to practise any profession, or to 
carry on any occupation, trade or business within the territory of India . Moreover, 
the revenue records are maintained in perpetuity and are altered only pursuant to 
any mutation order by the competent court, in absence whereof the name of a 
person normally continues to remain in the revenue record.

23. The learned Judge, in para 79, has held that the appellant had clearly admitted 
that neither he adopted the original profession of his forefathers (if any), nor his 
forefathers continued their original profession of playing drama and walking on 
rope (if any).

The aforesaid finding of the learned Single Judge is in stark ignorance of 
the law laid down by the Apex Court in the case of Anand (supra) wherein while 
laying the parameter for affinity test which focuses on ethnological connection of 
a given scheduled caste or tribe, the note of caution has been appended to such test 
by the Apex Court stating that the claim of an applicant cannot be washed away 
merely on the ground that his traits do not match his tribes' peculiar 
anthropological and ethnological traits, deity, rituals, customs, mode of marriage, 
death ceremonies, method of burial of dead bodies etc, for the reason that with 
modernization, migration and contact with other communities, the communities 
tend to develop and adopt new traits which may not essentially match with the 
traditional characteristics of the particular caste or tribe. Hence, the affinity test 
cannot be regarded as a litmus test for establishing the link of the applicant with 
the given scheduled caste or tribe. 

24.  The learned Single Judge, in paragraphs 80 to 84 of the impugned order, 
has considered the statements of some witnesses, including Ranjeet Singh and 
Chhindrapal Singh. Ranjeet Singh is the brother in law of the appellant while 
Chhindrapal Singh is his cousin. However, the learned Single Judge has not taken 
into account the statement of independent witnesses which were relevant having 
substantial bearing on the issue of caste certificate, namely Hardeep Singh, 
Patwari of Patwari Halka No.302, Tahsil Patti, District Tarantaran, Punjab, who 
has deposed that the land falling in survey no.155 admeasuring 13.13 was in the 
name of Boodh Singh S/o Nattha Singh. As per revenue records, his caste was 
NAT. Similarly, the learned Single Judge has ignored the statement of Mahendra 
Singh, aged about 85 years, resident of village Khara, who has deposed that 
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Boodh Singh belonged to NAT (Bazigar) community. Likewise, the statement of 
Balveer Singh, aged about 75 years, Sarpanch of village Khara, has not been 
considered who has also deposed that Nattha Singh father of Boodh Singh was 
resident of village Khara and belonged to NAT (Bazigar) community. All the 
aforesaid persons were independent witnesses whose statements have not been 
taken into consideration by the learned Single Judge.

25. In paragraphs 92 to 94, after considering various revenue documents, the 
learned Judge in para 94 opined that in all the revenue documents issued by the 
authority of State of Madhya Pradesh, caste NAT has not been mentioned. 
However, a plausible explanation has been given by the appellant in this regard 
that as his forefathers belonged to scheduled caste, they were being looked down 
upon and therefore to maintain social respect, they started writing Sikh. It is 
pertinent to note that Sikh is a religion and not caste, as is also evident from para 3 
of the Constitution (Scheduled Castes) Order, 1950. Therefore, merely for the 
reason that in the said revenue documents, "Sikh" is written in the column of caste, 
it would not lead to the conclusion that the appellant did not belong to NAT caste.

26. In paragraph 97, learned Single Judge has observed that even if none of the 
family members of appellant was in government job but still they could have 
obtained the caste certificate for taking benefits of the schemes. The said 
observation of the learned Single Judge is again uncalled for and in despair, 
inasmuch as if forefathers of the appellant being illiterate and rustic villagers did 
not obtain caste certificate, that in itself would not create any legal bar for the 
coming generations to obtain caste certificate. Besides, as held in the case of 
Anand (supra), a benefit of doubt operates in favour of an applicant who is the first 
generation to attend school and mere non-availability of any documentary 
evidence in that regard ipso facto does not warrant rejection of his claim.

27. In paragraphs 100 & 101, the learned Single Judge has disregarded the 
certificate issued by Gram Panchayat Khara, Tahsil Taran Taran, District Amritsar 
on the ground that the same did not bear any date or despatch number. However, 
this certificate has to be read in conjunction with other evidence including oral 
evidence of natives of Punjab recorded by the Vigilance Officer, as provided for in 
para 22.1 of the decision of Apex Court in the case of Anand (Supra).

28. In paragraphs 102 to 110, the learned Single Judge has highlighted the 
conduct of the appellant in contesting elections of 1999 with Keer OBC certificate 
filing nomination paper of Jila Panchyat as member of Scheduled Caste belonging 
to NAT community, filing nomination of Krishi Upaj Mandi on 20.04.1999 as 
unreserved candidate through did not contest the election and remaining as 
Member of Janpad Panchayat during the period 1994-99 as a candidate of 
unreserved category. Similarly in paragraphs 111, the learned Single Judge has 
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held that the caste Scrutiny Committee did not consider as to why appellant took 
advantage of OBC certificate by adorning the seat of President, Municipal 
Council, Ashok Nagar for five years.

The conduct of the appellant has certainly not been above board, but that 
should not haunt him for all times to come. However, it is noteworthy that the 
OBC caste certificate of Keer caste was already cancelled by the Scrutiny Committee 
vide order dated 25.02.2004 on the premise that the appellant belonged to NAT 
caste, affirmed by the subsequent Scrutiny Committee's order dated 11/11/2004. 
The said decision of the Committee has remained un-challenged.. The issue 
before the subsequent Scrutiny Committee has been to ascertain as to whether the 
appellant was of NAT caste or not, to be adjudicated strictly in accordance with the 
guidelines laid down in Madhuri Patil's (supra) case and the evidence which 
would come on record after issuing notice to the appellant as held by the learned 
Single Judge in his remand order dated 01.05.2019 passed in WP. No.7047 of 
2013. The Scrutiny Committee has to act in accordance with the guidelines laid 
down in Madhuri Patil's (supra). It is well settled that the approach of the Scrutiny 
Committee keeping in view of its object and the constitution should be 
inquisitorial and not adversarial. It should not deal with the matter as if it is a court 
trying a criminal case where the prosecution is required to prove its case beyond 
reasonable doubt. It's duty is to ascertain the truth and in doing so it can record the 
evidence and procure relevant documents. It has to deal with the material 
including the reports of the Police, Revenue and Vigilance Authorities objectively 
and dispassionately (WP. No.2074 of 2002 order dated 09.05.2003 (affirmed by 
Division Bench in W.A. No. 407 of 2012), referred to).

29.  It is noteworthy that the FIR bearing Crime No.161/2010 registered 
against the appellant for the offences punishable under sections 420, 467, 468, 
471, 477 and 120B of IPC for obtaining NAT caste certificate, was quashed by 
learned Single Judge of this Court in M.Cr.C. No.2050/2010 vide order dated 
4/2/2022. In view of aforesaid, this Court finds substantial force in the submissions 
of learned counsel for the appellant that direction of learned Single Judge to 
register FIR against him for allegedly procuring such caste certificate shall 
subject him to go through the same ordeal and humiliation which otherwise is not 
warranted in the obtaining facts and circumstances as the same allegations cannot 
be ordered to be subject matter of another FIR. As such, the said direction is 
unsustainable and liable to be set aside.

30. Learned counsel for the appellant/State while taking exception to 
paragraphs 51 to 54 submits that the learned Single Judge has expressed some 
doubt and suspicion about the envelopes and the documents contained therein viz. 
Jamabandi (Khasra) of 1964-65 of Tahsil Taran Taran, Amritsar. He further 
submits that if the court had some doubt about the documents and envelopes 
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containing the documents, the court ought to have afforded an opportunity to the 
State to explain the same. That has not been done and the learned Judge has 
formed opinion on his own. Therefore the impugned observations are wholly 
unwarranted. Learned counsel submits that the documents so produced were 
genuine documents without any interpolation or otherwise.

We find substantial force in the arguments advanced by learned counsel 
for the appellant/State in this behalf. Besides, we have already dealt with this issue 
in earlier part (para 21) of this order.

31. In wake of the aforesaid conspectus and regard being had to the nature and 
scope of enquiry for caste verification as settled by law, we are of the considered 
view that the findings/deliberations recorded by the Scrutiny Committee on 
18/12/2019 are impeccable in nature and the conclusion drawn is sustainable in 
law.

32. The upshot of the above discussion leads to the inevitable conclusion that 
the impugned judgment suffers from vice of excessive jurisdiction. In fact and in 
effect the impugned judgment is as if the writ Court has exercised appellate 
jurisdiction recording independent findings of facts substituting a well considered 
Scrutiny Committee report; not permissible in exercise of jurisdiction under 
Article 226 of the Constitution. The findings of learned Single Judge are vulnerable 
on facts and in law. Therefore, the impugned judgment is unsustainable and is, 
accordingly, set aside. The questions formulated in para 5 above are answered in 
affirmative. 

The appeals stand allowed to the extent indicated above.

Reader of the Court is directed to re-seal the six envelopes containing 
original record of the High Level Committee and return them to Shri Ankur Mody, 
Additional Advocate General.

A copy of this judgment be retained in the connected appeal.

Appeal allowed
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I.L.R. 2023 M.P. 1754
Before Mr. Justice Vijay Kumar Shukla

WP No. 3866/2023 (Indore) decided on 1 May, 2023

RANJEET SINGH                  …Petitioner                                                   

Vs.                                                                                                                                                                                                                                                                                   

STATE OF M.P. & ors.            …Respondents

Prevention of Black Marketing and Maintenance of Supplies of 
Essential Commodities Act (7 of 1980), Sections 3(1)(a), 8 & 11 – Detention 
Order – Representation to State – Held – Representation ought to have been 
decided immediately without waiting the opinion of Advisory Board – 
Representation alongwith decision should have been forwarded to Advisory 
Board and should have been made part of the documents which is to be 
placed before the Board – Representation of petitioner was misplaced by concerned 
clerk and was not decided and the same was not placed before Advisory 
Board – Impugned orders quashed – Petition allowed.  (Paras 8 to 13)

pksjcktkjh fuokj.k vkSj vko';d oLrq iznk; vf/kfu;e ¼1980 dk 7½] 
/kkjk,¡ 3¼1½¼a½] 8 o 11 & fujks/k vkns'k & jkT; dks vH;kosnu fn;k tkuk & 
vfHkfu/kkZfjr & lykgdkj eaMy ds er dh izrh{kk fd, fcuk vH;kosnu dks rRdky 
fofuf'pr fd;k tkuk pkfg, Fkk & fu.kZ; ds lkFk vH;kosnu dks lykgdkj eaMy dks 
izsf"kr fd;k tkuk pkfg, Fkk rFkk nLrkostksa dk Hkkx cuk;k tkuk pkfg, Fkk ftls eaMy 
ds lkeus j[kk tkuk gS & ;kph dk vH;kosnu lacaf/kr fyfid }kjk xqek fn;k x;k Fkk 
rFkk fofuf'pr ugha fd;k x;k Fkk rFkk mDr dks lykgdkj eaMy ds le{k ugha j[kk 
x;k Fkk & vk{ksfir vkns'k vfHk[kafMr & ;kfpdk eatwjA 

Cases referred:

 2021 SCC Online SC 1019, (2020) 16 SCC 127, (1990) 1 SCC 35, 2022 
(3) M.P.L.J. 539.

Makbool Ahmad Mansoori, for the petitioner. 
Tarun Pagare, G.A. for the respondents/State. 

O R D E R

VIJAY KUMAR SHUKLA, J.:-The present petition is filed under Article 
226 of the Constitution of India on behalf of detenu Ranjeet Singh through his 
wife seeking quashment of the detention order dated 24.01.2023 passed by the 
District Magistrate, Mandsaur under Section 3(1)(a) of the Prevention of 
Blackmarketing and Maintenance of Supplies of Essential Commodities Act, 
1980 (for short the Act).
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2.  Facts of the case are that Police Station Garoth, Dist. Mandsaur registered a 
criminal case against the petitioner and others on 05.11.2022 under Sections 420, 
467, 468, 471, 212, 201 & 34 of IPC and Section 3 & 7 of Essential Commodities 
Act bearing Crime No. 470/2022. The petitioner was arrested in the aforesaid 
crime on 14.12.2022. The Superintendent of Police, Mandsaur forwarded a report 
on 24.01.2023 to the District Magistrate making a request to detain the petitioner 
under the Act. On 24.01.2023, the District Magistrate passed a detention order 
under Section 3(1)(a) of the Act against the petitioner. The petitioner was detained 
in Central Jail, Indore on 26.01.2023. The said order was approved by the State 
Govt. in terms of Section 3(3) of the Act on 01.02.2023. On 06.02.2023, a 
representation on behalf of the detenue was made to the District Magistrate, State 
Govt. and Union Govt. as per the provisions of Section 8 of the Act. On 
03.03.2023, the case of the petitioner was placed by the State Govt. before the 
Advisory Board without any decision on the representation constituted under 
Section 9 of the Act. On 03.03.2023, the Advisory Board considered the material 
on record placed before it and opined that there exists sufficient cause for 
detention of the petitioner. On 09.03.2023, the State Govt. in purported exercise 
of powers conferred under Section 12(1) of the Act confirmed the detention order 
for the period of six months. While assailing the order of detention dated 
24.01.2023 and the order of approval dated 09.03.2023 passed by the State Govt. 
under Section 12(1) of  the Act, counsel for the petitioner submitted that a 
representation was submitted to the appropriate government in terms of the 
provisions of Sub-Section (1) of Section 8, but the said representation was not 
decided by the State Government and the representation along with the decision 
on the same was not forwarded to and placed before the Advisory Board. He 
argued that in terms of the provisions of Section 8, the State Government is bound 
to decide the representation expeditiously without any delay and to place the same 
before the Advisory Board. In support of his submissions, he has placed reliance 
on the following judgments:-

i) Sarabjeet Singh Mokha vs. District Magistrate
[2021 SCC Online SC 1019]

ii) Ankit Ashok Jalon vs. Union of India & Ors.
(2020) 16 SCC 127

iii) State of Punjab vs. Sukhpal Singh

(1990) 1 SCC  35

iv)  Aslam vs. The State of M.P. & Others
2022 (3) M.P.L.J. 539
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3. Considering the aforesaid submissions, this Court passed an order on 
20.04.2023 and granted time to the State Govt. to file additional reply because the 
record was not indicating that whether any decision was taken on the 
representation of the petitioner before referring the matter to the Advisory Board 
and whether the representation of the petitioner alongwith decision on the same 
was referred to the Advisory Board. In pursuant to the said order, the State 
Government filed an additional reply and in para-4 of the reply stated that so far 
the representation sent to the Collector by the petitioner's wife by speed post dated 
06.02.2023 is concerned, the same was received in the office of Collector, Inward 
Department on 08.02.2023, however, the same was misplaced and in this regard a 
show cause notice dated 25.04.2023 was issued to the concerned Clerk of Inward 
Department. After passing of order by this Court on 20.04.2023, the State Govt. 
rejected the representation of the petitioner by order dated 25.04.2023 after filing 
of the writ petition with delay of 76 days. 

4. Counsel for the State supports the order of detention and submits that the 
representation submitted on 06.02.2023 was misplaced and, therefore, the same 
could not be decided and a show cause notice has already been issued against the 
concerned Clerk. He further submits that on 25.04.2023, the State Govt. has 
rejected the representation of the petitioner which has been filed as Annexure A/3 
along with the additional reply. 

5. I have heard the learned counsel for the parties and perused the record.

6. To appreciate the rival submissions the relevant provisions of Section 8 & 
11 of the Act are reproduced as under :-

8.  Grounds of order of detention to be disclosed to person 
affected by the order.- (1) When a person is detained in 
pursuance of a detention order, the authority making the order 
shall, as soon as may be, but ordinarily not later than five days 
and in exceptional circumstances and for reasons to be recorded 
in writing, not later than ten days from the date of detention, 
communicate to him the grounds on which the order has been 
made and shall afford him the earliest opportunity of making a 
representation against the order to the appropriate Government.

(2) Nothing in sub-section (1) shall require the authority to

disclose facts which it considers to be against the public

interest to disclose.

11. Procedure of Advisory Boards. - (1) The Advisory Board 
shall, after considering the materials placed before it and, after 
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calling for such further information as it may deem necessary 
from the appropriate Government or from any person called for 
the purpose through the appropriate Government or from the 
person concerned, and if, in any particular case, it considers it 
essential so to do or if the person concerned desires to be heard, 
after hearing him in person, submit its report to the appropriate 
Government within seven weeks from the date of detention of 
the person concerned.

(2) The report of the Advisory Board shall specify in a
separate part thereof the opinion of the Advisory Board as to
whether or not there is sufficient cause for the detention of
the person concerned. 

(3) When there is a difference of opinion among the members 
forming the Advisory Board, the opinion of the majority of such 
members shall be deemed to be the opinion of the Board.

(4) Nothing in this section shall entitle any person against 
whom a detention order has been made to appear by any legal 
practitioner in any matter connected with the reference to the 
Advisory Board, and the proceedings of the Advisory Board, 
and its report, excepting that part of the report in which the 
opinion of the Advisory Board is specified, shall be 
confidential.

7.  The provisions of the Act, 1980 is pari materia with the provisions of 
National Security Act, 1980. The Apex Court in the case of Sarabjeet Singh 
Mokha (supra) while considering the provisions relating to consideration of 
representation in the context of reference to the Advisory Board held as under:-

43. Justice UU Lalit categorized the different stages for when a 
representation is received and disposed, with the underlying 
principle that the representation must be expeditiously disposed 
of, at every stage:

''17. In terms of these principles, the matter of consideration 
of representation in the context of reference to the Advisory 
Board, can be put in the following four categories: 

17.1. If the representation is received well before the 
reference is made to the Advisory Board and can be 
considered by the appropriate Government, the 
representation must be  considered with expedition. 
Thereafter the representation along with the decision 
taken on the representation shall be forwarded to and 
must form part of the documents to be placed before the 
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Advisory Board. 

17.2. If the representation is received just before the 
reference is made to the Advisory Board and there is not 
sufficient time to decide the representation, in terms of 
law laid down in Jayanarayan Sukul [Jayanarayan 
Sukul v. State of W.B., (1970) 1 SCC 219 : 1970 SCC 
(Cri) 92] and Haradhan Saha [Haradhan Saha v. State of 
W.B., (1975) 3 SCC 198 : 1974 SCC (Cri) 816] the 
representation must be decided first and thereafter the 
representation and the decision must be sent to the 
Advisory Board. This is premised on the principle that 
the consideration by the appropriate Government is 
completely independent and also that there ought not to 
be any delay in consideration of the representation. 

17.3. If the representation is received after the 
referenceis made but before the matter is decided by the 
Advisory Board, according to the principles laid down 
in Haradhan Saha [Haradhan Saha v. State of W.B., 
(1975) 3 SCC 198 : 1974 SCC (Cri) 816] , the 
representation must be decided. The decision as well as 
the representation must thereafter be immediately sent to 
the Advisory Board.

17.4. If the representation is received after the 
decision of the Advisory Board, the decisions are clear 
that in such cases there is no requirement to send the 
representation to the PART D Advisory Board. The 
representation in such cases must be considered with 
expedition. 

18. [Ã¢ÂÂ¦] it is well accepted that the representation 
must be considered with utmost expedition; and the 
power of the Government is completely independent of 
the power of the Advisory Board; and the scope of 
consideration is also qualitatively different, there is no 
reason why the consideration by the Government must 
await the decision by the Advisory Board. None of the 
aforesaid cases even remotely suggested that the 
consideration must await till the report was received 
from the Advisory Board.''

8. The Apex Court in para-17.1 held that if the representation is received
well before the reference is made to the Advisory Board and the representation
must be considered with expedition by the appropriate Court. Thereafter the
representation along with the decision taken on the representation shall be 
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forwarded to and must form part of the documents to be placed before the 
Advisory Board. 

9. In the case of Ankit Ashok Jalon (supra), the Apex Court held that the State 
Government is not bound to wait on the Advisory Board's report before deciding 
the representation and must do so as expeditiously as possible. In para-50 of 
Sarabjeet Singh Mokha case, the Apex Court held by delaying its decision on the 
representation, the State Government deprived the detenu of the valuable right 
which emanates from the provisions of Section 8(1) having the representation 
being considered expeditiously. 

10. In the case of Sukhpal Singh (supra) in para-17 of the judgment, the Apex 
Court considered that Article 22(5) of the Constitution enjoins that when any 
person is detained in pursuance of an order made under any law providing for 
preventive detention, the authority making the order shall, as soon as may be, 
communicate to such person the grounds on which the order has been made and 
shall afford him the earliest opportunity of making a representation against the 
order. 

11. A Division Bench of this Court in the case of Aslam s/o Haji
Kasam (supra) after referring to the judgment passed in the case of Sarabjeet 
Singh Mokha in para-8 held that non-consideration of representation of the detenu 
would vitiate the orders of detenu. 

12. From the facts of the present case and as per the additional reply filed by 
the State Government, it is crystal clear that the representation submitted on 
behalf of the detenue by speed post dated 06.02.2023 was received in the Office of 
Collector on 08.02.2023, but the same was not decided and the said representation 
was also not placed before the Advisory Board. The respondents have admitted 
that the said representation was misplaced and a show cause notice has been 
issued to the concerned Clerk of the Department. After passing of order by this 
Court on 20.04.2023 making a query from the Government Advocate that the 
record does not indicate that the representation made on behalf of the petitioner 
was decided and the same was forwarded to the Advisory Board then the State 
Government passed an order on 25.04.2023 rejecting the representation with 
delay of 76 days. The representation ought to have been decided immediately 
without waiting the opinion of the Advisory Board and as per para-43 of the 
judgment of the Sarabjeet Singh Mokha (supra), the representation ought to have 
been considered with expedition and the representation along with the decision 
should have been forwarded to the Advisory Board and should have been made 
part of the documents which were placed before the Advisory Board. 
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13.  From the record and the additional reply, it is crystal clear that the 
representation of the petitioner was not decided and the same was not placed 
before the Advisory Board. The representation of the petitioner was taken 
casually by the respondents as it is stated that the same was misplaced by the 
concerned Clerk. A casual approach was adopted by the authorities in such a 
sensitive matter of detention, this Court highly deprecates the conduct and 
manner of the respondents in dealing the present case of detention. Consequently, 
the petition is allowed. The order of detention dated 24.01.2023 and order of State 
Government dated 09.03.2023 are quashed. The petitioner detenu is directed to be 
released from custody forthwith if he is not required in any other case.

CC as per rules. 

Petition allowed

I.L.R. 2023 M.P. 1760
Before Mr. Justice Anand Pathak 

WP No. 17790/2020 (Jabalpur) decided on 13 June, 2023

DASHRATH KUMAR  …Petitioner                                                                                                                                                                                                                         

Vs.

PRINCIPAL SECRETARY TO GOVERNOR & ors.       …Respondents

A. Civil Services (Pension) Rules, M.P., 1976, Rule 8(2) and 
Constitution – Article 226 –  Conviction – Forfeiture of Pension – 
Permissibility – Held – Petitioner convicted u/S 13(1)(a) & 13(2) of PC Act – 
Show cause notice was issued, opportunity of hearing was provided and 
thereafter considering the nature of allegation involved, integrity, moral 
turpitude, authority reached to the conclusion, which does not require to be 
dislodged under limited scope of judicial review – Petition dismissed. 

                                    (Para 12)                                                                                       

d- flfoy lsok ¼isa'ku½ fu;e] e-Á-] 1976] fu;e 8¼2½ ,oa lafo/kku & 
vuqPNsn 226 & nks"kflf) & isa'ku dk leigj.k & vuqKs;rk & vfHkfu/kkZfjr & ;kph 
dks Hkz"Vkpkj fuokj.k vf/kfu;e dh /kkjk 13¼1½¼a½ o 13¼2½ ds varxZr nks"kfl) fd;k 
x;k & dkj.k crkvks uksfVl tkjh fd;k x;k] lquokbZ dk volj iznku fd;k x;k Fkk 
,oa rRi'pkr~ varoZfyr vfHkdFku ds Lo:i] lR;fu"Bk] uSfrd v/kerk dks fopkj esa 
ysrs gq,] izkf/kdkjh bl fu"d"kZ ij igqaps] ftls U;kf;d iqufoZyksdu dh lhfer ifjf/k ds 
varxZr gVkus dh vko';drk ugha gS & ;kfpdk [kkfjtA 

 B. Civil Services (Pension) Rules, M.P., 1976, Rule 8(2) – 
Conviction – Forfeiture of Pension – Opportunity of Hearing – Held – Full 
Bench of this Court concluded that while invoking Rule 8(2), no opportunity 
of hearing is required to be given – However, power of authority to take 
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action under Pension Rules would be subject to guidelines stated by the Apex 
Court.    (Para 11)

 [k- flfoy lsok ¼isa'ku½ fu;e] e-Á-] 1976] fu;e 8¼2½ & nks"kflf) & isa'ku 
dk leigj.k & lquokbZ dk volj & vfHkfu/kkZfjr & bl U;k;ky; dh iw.kZ U;k;ihB 
}kjk ;g fu"df"kZr fd;k x;k gS fd fu;e 8¼2½ dk voyac ysrs le;] lquokbZ dk dksbZ 
volj iznku djus dh vko';drk ugha gS & gkykafd] isa'ku fu;eksa ds varxZr dkjZokbZ 
djus dh izkf/kdkjh dh 'kfDr loksZPp U;k;ky; }kjk of.kZr fn'kk&funsZ'kksa ds v/khu 
gksxhA 

Cases referred:

AIR 1985 SC 772, (2013) 12 SCC 210, 2020 (2) MPLJ 551, AIR 1985 SC 
1416, 2004 (4) MPLJ (FB) 555. 

Om Shankar Pandey, for the petitioner.
Lalit Joglekar, G.A. for the respondents. 

O R D E R

ANAND PATHAK, J.:- The present petition is preferred under Article 226 
of the Constitution of India seeking following reliefs:

" (A) Calling the relevant records along with note sheets pertaining 
to issuance of show cause notice impugned order dated 27-05-
2019 and pertaining dated 26-05-2020 (Annexure P/1) and dated 
13-10-2020 (Annexure P/2) and appeal dated 21-08-2020.

(B) Quashing the impugned order dated 26-05-2020 Annexure 
P/1 and order dated 13-10-2020 (Annexure P/2) as they are 
illegal, arbitrary and void ab initio; AND

(C) Directing the respondent No.3 to grant full pension 
th

regularly after fixation of pay in 7  pay commission with all 
consequential benefits, including all pensionary benefits i.e. 
gratuity etc and arrears of dues with 18 percent interest.

(D) Any other relief which this Honble Court may deem fit; also 
be granted to the petitioner along with costs. "

2. Petitioner is aggrieved by the order dated 26-05-2020 (Annexure P/1) 
passed by respondent No. 1 whereby the representations dated 07-06-2019, 10-
06-2019 and 11-07-2019 were considered and rejected and final order dated 13-
10-2020 (Annexure P/2) was passed forfeiting the pension of the petitioner 
permanently purportedly under the provisions of M.P. Civil Services (Pension) 
Rules, 1976 (in short 'the Pension Rules'). 

3. Precisely stated facts of the case are that petitioner was appointed to the 
post of LDC in the Madhya Pradesh Secretariat in August, 1966 and step up the 
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ladder to the post of Deputy Secretary in December, 2011. He was superannuated 
from the services after attaining the age of superannuation from the post of 
Deputy Secretary, Government of Madhya Pradesh on 31-10-2016. It appears that 
on the complaint of Smt. Shaifali Tiwari, Jail Superintendent, Indore, case was 
registered by Special Police Lokayukt, Indore under Sections 13(1)(a) and 13(2) 
of the Prevention of Corruption Act, 1988 (in short 'the PC Act') in which after 
investigation charge-sheet was filed and trial conducted. Special Court, Indore 
convicted the petitioner for offence under Section 13(1)(a) and 13(2) of the PC 
Act and awarded jail sentence of 4 years' RI with fine of Rs.1,000/- with default 
stipulation. Allegations against the petitioner were that he visited Indore as 
Deputy Secretary, Jail Department for grading ACR in Madhya Pradesh PSC and 
stayed at Hotel Balwas International at the instance of said Jail Superintendent.

4. After conviction recorded by the Special Court vide judgment dated 
27-02-2019, a show cause notice was issued by the GAD, Mantralaya, Bhopal on 
27-05-2019 to the petitioner under rule 8 of the Pension Rules and solicited reply.

5. Petitioner submitted detailed reply to the show cause notice vide reply 
dated 07-06-2019, 10-06-2019 and 11-07-2019. After considering replies, 
impugned order dated 26-05-2020 (Annexure P/1) has been passed. After 
decision of Cabinet taken on 13-10-2020, petitioner preferred this petition taking 
exception to both the orders. 

6. It is the submission of learned counsel for the petitioner that the 
respondents did not consider the case in detail and pass the impugned order which 
is arbitrary and illegal. Petitioner was not convicted for a serious crime or was not 
found guilty of grave misconduct. It is further submitted that authority to 
withdraw or withhold the pension lies with the Governor of Madhya Pradesh and 
to no other authority. Here, without application of mind, decision has been taken 
by the incompetent authority. No serious crime or grave misconduct has been 
committed by the petitioner so as to attract such punishment of withdrawal of 
pension. Learned counsel for the petitioner relied upon judgment of Apex Court in 
the case of Shanker Dass Vs. Union of India & Anr., AIR 1985 SC 772 and in case 
of State of Jharkhand & Ors. Vs. Jitendra Kumar Srivastava & Anr. (2013) 12 
SCC 210 and seeks parity.

7. Learned counsel for the respondents/State opposed the prayer and 
contested the case by way of filing reply. It is submitted by learned counsel for the 
respondents that authorities have rightly considered the aspect of integrity and 
moral turpitude and thereafter invoked Rule 8(2) of the Pension Rules and in view 
of the Full Bench decision of this Court in the case of Lal Sahab Bairagi vs. State 
of M.P. and Others reported in 2020 (2) MPLJ 551, even opportunity of hearing is 
not required to be given. Since rules prescribes said withholding therefore, the 
impugned order is within the legal bounds. He prayed for dismissal of petition.

Dashrath Kumar Vs. Principal Secretary to Governor



8. Heard learned counsel for the parties and perused the record. 

9. This is a case where petitioner who suffered trial wherein trial Court 
recorded the conviction against him vide judgment dated 27-02-2019 for the 
alleged offence under Section 13(1)(a) and 13(2) of the PC Act and sentenced the 
petitioner. 

10. So far as withdrawal of pension is concerned rule 8 is very luculent in this 
regard. Rule 8 is reproduced for ready reference:-

"  8. Pension subject to future good conduct. - (1) (a) 
Future good conduct shall be an implied condition of 
every grant of pension and its continuance under these 
rules.

(b) The pension sanctioning authority may, by order in 
writing withhold or withdraw a pension or part thereof, 
whether permanently or for a specified period, if the pensioner 
is convicted of a serious crime or is found guilty of grave 
misconduct:

Provided that no such order shall be passed by an authority 
subordinate to the authority competent at the time of retirement 
of the pensioner, to make an appointment to the post held by him 
immediately before his retirement from service :

Provided further that where a part of pension is withheld or 
withdrawn, the amount of such pension shall not be reduced 
below [the minimum pension as determined by the Government 
from time to time].

(2) Where a pensioner is convicted of a serious crime by a 
Court of law, action under clause (b) of sub-rule (1) shall be taken 
in the light of the judgment of the Court relating to such conviction. 

(3) In a case not falling under sub-rule (2), if the authority 
referred to in sub-rule (1) considers that the pensioner is prima 
facie guilty of grave misconduct, it shall before passing an order 
under sub-rule (1)- 

(a) serve upon the pensioner a notice specifying the action 
proposed to be taken against him and the ground on which it is 
proposed to be taken and calling upon him to submit, within 
fifteen days of the receipt of the notice or such further time not 
exceeding fifteen days as  may be  allowed by the pension 
sanctioning authority, such representation as he may wish to 
make against the proposal; and

(b) take into consideration the representation, if any, submitted by 
the pensioner under clause (a).
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(4) Where the authority competent to pass an order
under sub-rule (1) is the Governor, the State Public Service 
Commission shall be consulted before the order is passed.

(5) An appeal against an order under sub-rule (1); passed by 
any authority other than the Governor, shall lie to the Governor 
and the Governor shall in consultation with the State Public 
Service Commission pass such order on the appeal as he deems 
fit.

Explanation. - In this rule,-

(a) the expression " serious crime"  includes a crime involving 
an offence under the Official Secrets Act 1923 (No. 19 of1923);

(b) the expression " grave misconduct"   includes the 
communication or disclosure of any secret official code or pass 
word or any sketch, plan, model, article, note, document or 
information such as is mentioned in Section 5 of the Official 
Secrets Act, while holding office under the government so as to 
prejudicially affect the interests of the general public, or the 
security of the country.

[Note - The Provisions of this rule shall also be applicable 
to family pension payable under Rules 47 and 48. The authority 
competent to make an appointment to the post held by the 
deceased Government servant/ pensioner immediately before 
the death or retirement from the service, as the case may be, 
shall be the competent authority to withhold or withdraw any 
part of family pension."

11. While interpreting scope and ambit of Rule 8 of the Pension Rules, Full 
Bench of this Court in the case of Lal Sahab Bairagi (supra) has held that while 
invoking rule 8(2) of the Pension Rules, no opportunity of hearing is required to 
be given. However, power of the authority to take action under the Pension Rules 
would be subject to the guidelines as stated by the Supreme Court in the case of 
Union of India and another Vs. Tulsiram Patel and others, AIR 1985 SC 1416.

12. Here in instance case, opportunity of hearing was provided to the 
petitioner and thereafter, considering the nature of allegation involved, integrity, 
moral turpitude, authority reached to the conclusion which does not required to be 
dislodged under the limited scope of judicial review by issuance of writ which is 
discretionary in nature. Even otherwise, order has been passed in the name of 
Governor and whole Cabinet has considered this aspect and thereafter passed the 
impugned order and incidentally show cause notice was issued to the petitioner 
before reaching to the conclusion. Therefore, no ground exists in favour of the 
petitioner seeking interference in the writ jurisdiction. Earlier Full Bench in the 
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case of Laxmi Narayan Hayaran Vs. State of M.P. 2004(4) MPLJ (FB) 555 held 
that no prior hearing is required before the passing the order under rule 8(2) of the 
Pension Rules, consequent upon the conviction. 

13.   Perusal of the impugned order dated 13-10-2020 indicates that due 
consideration over the facts and circumstances as well as nature of allegations 
were made and thereafter authorities reached to the conclusion. Once the 
respondents considered all pros and cons and duly vetted the reasons for arriving 
to such conclusion therefore, interference declines and petition being sans merits 
and is hereby dismissed.

Petition dismissed

I.L.R. 2023 M.P. 1765 (DB)
Before Mr. Justice Sheel Nagu & Mr. Justice Avanindra Kumar Singh

WP No. 13970/2017 (Jabalpur) decided on 6 July, 2023

GLORY CREATIONS (M/S)  …Petitioner                                               

Vs.                                                                                                                                                                                                                                                                                   

COMMERCIAL TAX OFFICER  & anr.            …Respondents

 A. VAT Act, M.P. (20 of 2002), Section 37(5) and VAT Rules, M.P., 
2006, Rule 48(1)(a) –  Interest on Delayed Payment of Refund – Held – If the 
amount of refund of tax is not made to assessee within period of 60 days from 
the date of passing of the order of refund, then Revenue is obliged to pay 
interest for the delay till the date of payment at the rate of 1% per month on 
the amount of refund – Despite clear mandatory provision, Revenue has 
delayed the payment from 30.01.2016 to 30.08.2017 – Petitioner entitled for 
interest for delayed payment – Petition allowed with cost.  (Paras 6, 7 & 9)

d- oSV vf/kfu;e] e-iz- ¼2002 dk 20½] /kkjk 37¼5½ ,oa oSV fu;e] e-iz-] 2006] 
fu;e 48¼1½¼a½ & izfrnk; ds foyafcr Hkqxrku ij C;kt & vfHkfu/kkZfjr & ;fn izfrnk; dk 
vkns'k ikfjr gksus dh fnukad ls 60 fnu ds Hkhrj djnkrk dks dj ds izfrnk; dh jkf’k iznku 
ugha dh tkrh gS] rc foyac ds fy, izfrnk; dh jkf'k ij 1% izfrekg dh nj ls Hkqxrku fnukad 
rd C;kt dk Hkqxrku djus ds fy, jktLo ck/; gS & Li"V vkKkid mica/k ds ckotwn] jktLo 
us fnukad 30-01-2016 ls 30-08-2017 rd Hkqxrku esa foyac fd;k gS & ;kph foyafcr Hkqxrku ds 
fy, C;kt dk gdnkj gS & ;kfpdk O;; ds lkFk eatwjA 

B. VAT Act, M.P. (20 of 2002), Section 37(5) and VAT Rules, M.P., 
2006, Rule 48(1)(a) – Procedure – Held – When Section 37 in mandatory 
terms obliges Revenue to pay interest on any delay beyond period of 60 days, 
then the procedural provision of Rule 48 or any Form for that matter cannot 
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jeopardize the right of interest flowing from Section 37(5) of 2002 Act.    
                                                                                        (Para 6.3)                                                                                  

[k- oSV vf/kfu;e] e-iz- ¼2002 dk 20½] /kkjk 37¼5½ ,oa oSV fu;e] e-iz-] 
2006] fu;e 48¼1½¼a½ & izfØ;k & vfHkfu/kkZfjr & tc /kkjk 37 vkKkid :i ls jktLo 
dks 60 fnuksa dh vof/k ls ijs fdlh foyac ij C;kt dk Hkqxrku djus ds fy, ck/; djrh 
gS] rc /kkjk 48 dk izfØ;kRed mica/k vFkok ml ekeys ds laca/k esa dksbZ izk:i 
vf/kfu;e 2002 dh /kkjk 37¼5½ ls izokfgr gksus okys C;kt ds vf/kdkj dks ladV esa ugha 
Mky ldrkA 

K.K. Dubey with Abhijeet Shrivastava, for the petitioner. 
A.D. Bajpai, G.A. for the respondents.

O R D E R

The Order of the Court was passed by:
SHEEL NAGU, J.:- The short prayer made in this petition preferred by an assessee 
is that despite passing of an order of refund on 30.11.2015 (Annexure P/1), the 
amount of refund was credited in the account of petitioner as late as on 
30/08/2017.

2. Pertinently, this is second round of litigation after exhausting the first
one in shape of W.P. No.7366/2017 which was disposed of vide order dated
17.05.2017 (Annexure P/3) extending liberty to the petitioner to make a
representation before the Revenue with corresponding direction to the
Revenue to decide the same in accordance with law. Thereafter, petitioner
made representations on 04.07.2017, 04.08.2017 and 17.08.2017 vide
Annexure P/5.

2.1  Eventually, the Commercial Tax Officer, Jabalpur Circle-3, issued Form-
39 on 30.08.2017 (Annexure P/6) directing the Treasury Officer to release an 
amount of Rs.4,99,130/- (amount of refund) in favour of petitioner.

3. In the aforesaid given facts and circumstances, the petitioner claims
interest for delayed payment of refund in terms of sub-section (5) of Section
37, which for ready reference and convenience is reproduced below :

"Sec.37 : Refund

(1) xxx   xxx   xxx

(2) xxx   xxx   xxx

(3) xxx   xxx   xxx

(4) xxx   xxx   xxx

(5) Where a refund of any amount under subsection (1) or sub-
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section (3) is not made or is not applied for the purposes 
mentioned in sub-section (4) within sixty days from the date of 
passing of the order for refund, the dealer shall be entitled and 
be paid interest at the rate of one percent per month on the 
amount of refund for the period commencing from the date of 
expiry of the said period of sixty days and ending with the day 
on which the refund is made to him under sub-section (1) or sub-
section (3) or is applied for the purposes mentioned in sub-
section (4), as the case may be." 

Explanation -

(i) Under this sub-section where the period for which interest 
is payable covers a period less than a month, the interest 
payable in respect of such period shall be computed 
proportionately. 

(ii) For the purpose of this sub-section "month" shall mean 
thirty days."

4. The contention of learned counsel for State is that the period of 60 days 
mentioned in Section 37(5) starts to run from the date of issuance of the order of 
refund in Form-39 which was issued to petitioner on 30.08.2017, and, therefore, 
there was no delay and thus the question of interest accruing to petitioner does not 
arise.

5. A bare perusal of Section 37(5) reveals that when a refund entitled to an 
assessee under sub-section (1)/(3) of the said Section is not made within sixty 
days from the date of passing of the order for refund, the dealer shall be entitled to 
interest at the rate of one percent per month on the amount of refund for the period 
commencing from the date of expiry of prescribed 60 days and ending when the 
refund is actually made. 

5.1  The contention of learned counsel for Revenue is that the expression "passing 
of the order for refund" is in fact issuance of Form-39 vide Annexure P/6 and not 
the order of Assessment Officer made on 30/11/2015 (Annexure P/1). State 
counsel has urged for a conjunctive reading of Section 37(5) and Rule 48(1)(a) of 
the M.P. VAT Rules, 2006. 

5.2  For ready reference and convenience, the entire Section 37 as well as Rule 48 
is reproduced below :

“ 37: Refund

(1) If the Commissioner is satisfied that the tax or penalty or 
both or interest paid by or on behalf of a dealer for any year
exceeds the amount of the tax to which he has been assessed or
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the penalty imposed or the interest payable under this Act for
that year or that a registered dealer [or person other than a
registered dealer] is entitled to the refund of rebate under of
Section 14, he shall, in the prescribed manner, refund any amount 
found to have been paid in excess in cash or by adjustment of such 
excess towards the amount of tax due in respect of any other year 
from him. 

(1A) Notwithstanding anything contained in sub-section (1), if 
the refund is due to input tax rebate pertaining to sales of 
canteen stores, the refund shall be adjusted towards any other 
tax liability of the Canteen Stores Department and on an 
application by the Canteen Stores Department, the balance of 
refund may be adjusted towards the tax liability of any other 
registered dealer. 

(2) If the Commissioner is satisfied that due to an error 
committed by the [dealer or person] while crediting any amount 
payable under this Act or the Act repealed by this Act or the 
Madhya Pradesh Sthaniya Kshetra Me Mal Ke Pravesh Par 
Kar Adhiniyam, 1976 (No.52 of 1976) or the Central Sales Tax 
Act, 1956 (No.74 of 1956), into Government treasury the 
amount so paid cannot be accounted for the purpose for which it 
is credited, he shall subject to the provisions of sub-section (4) 
refund that amount in the manner prescribed either in cash or by 
adjustment towards the amount of tax due in respect of any other 
year from him. 

(3) If the appellate authority or the Commissioner is satisfied 
to the like effect it shall cause refund to be made of any amount 
found to have been wrongly paid or paid in excess. 

(4) Notwithstanding anything contained in sub-section (1) or 
sub-section (2) or sub-section (3) the authority empowered to 
grant refund shall apply the refundable amount in respect of any 
year towards the recovery of any tax, penalty, interest or part 
thereof due under this Act or under the Act repealed by this Act 
or under the Central Sales Tax Act, 1956 (No.74 of 50 1956) or 
under the Madhya Pradesh Sthaniya Kshetra Me Mal Ke 
Pravesh Par Kar Adhiniyam, 1976 (No.52 of 1976) and shall 
then refund the balance remaining, if any.

(5) Where a refund of any amount under sub-section (1) or sub-
section (3) is not made or is not applied for the purposes 
mentioned in sub-section (4) within sixty days from the date of 
passing of the order for refund, the dealer shall be entitled and 
be paid interest at the rate of one per cent per month on the 
amount of refund for the period commencing from the date of 
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expiry of the said period of sixty days and ending with the day on 
which the refund is made to him under sub-section (1) or sub-
section (3) or is applied for the purposes mentioned in sub-
section (4), as the case may be.

Explanation -

(i) Under this sub-section where the period for which
interest is payable covers a period less than a month, the interest 
payable in respect of such period shall be computed proportionately.

(ii) For the purpose of this sub-section " month" shall mean
thirty days."

"  Rule 48: Refund payment order

(1)(a)  When an order directing the refund of any amount has 
been made by an Assistant Commercial Tax Officer or a 
Commercial Tax Officer, the Commercial Tax Officer 
and when such order is made by an Assistant 
Commissioner, the Assistant Commissioner shall, if the 
dealer desires payment in cash, issue to him a refund 
payment order in Form 39 for such amount as may 
remain after deducting any amount in respect of which 
a notice under sub-section (5) of Section 24 has been 
issued or which has to be adjusted under Rule 49.

(b)   where the amount for which the refund payment order is 
issued exceeds rupees five thousand, such refund 
payment order shall be crossed and made "Account 
Payee". 

(2)   The refund payment order shall be delivered to the 
dealer and a copy thereof shall be forwarded to the 
Treasury Officer concerned."

(emphasis supplied)

6.  A bare reading of Section 37(5) reveals that if the amount of refund of tax 
is not made to the assessee within a period of sixty days from the date of passing of 
the order of refund, then Revenue is obliged to pay interest for the delay that takes 
place after expiry of sixty days till the date of payment at the rate of one per cent 
per month on the amount of refund.

6.1  Thus, it is obvious that after the order of refund was passed on 30.11.2015 
(Annexure P/1), it was obligatory on the Revenue to have paid the amount of 
refund within sixty days without the assessee asking for the same.

6.2 In the instant case, it is not disputed that the refund of payment was 
actually made as late as on 30.08.2017 and, therefore, the delay that has taken 
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place from 30.01.2016 (30.11.2015 + 60 days) till 30.08.2017 (date of payment), 
the Revenue is duty bound under the statute to pay interest at the aforesaid rate 
which it has failed to do thereby compelling the petitioner-assessee to approach 
this court.

6.3 The argument of learned counsel for the Revenue that the interest has to be 
calculated after the issuance of Form-39 (Annexure P/6) is untenable since 
Form-39 finds mention in Rule 48(1)(a) which is subservient to the statutory 
provision of the Act. When, Section 37 in mandatory terms obliges Revenue to 
pay interest on any delay beyond the period of sixty days, then the procedural 
provision of Rule 48 or any form for that matter cannot jeopardize the right of 
interest flowing from Section 37(5).

7. From the aforesaid, it is evident that despite clear mandatory provision
of payment of interest on tax refund if paid after expiry of sixty days, the
Revenue has delayed the payment from 30.01.2016 to 30.08.2017 thereby
entitling the assessee to interest at the prescribed rate.

7.1 It is also surprising to note that the Revenue has even opposed this genuine 
cause of the assessee which should have been redressed without compelling the 
assessee to come to this Court and wait for more than 5-6 years for relief.

8. In view of above, the Revenue has acted dehors the litigation policy of the 
State, which in clear terms discourages frivolous litigation.

9. Consequently, present petition stands allowed with the following 
directions: 

(i) The Revenue, by way of writ of mandamus is directed
to pay interest to the petitioner-assessee from 30.01.2016 till 
30.08.2017 on the delayed payment of refund of tax as 
mentioned in Annexure P/6 at the rate prescribed in Section 
37(5).

(ii) Since the Revenue has compelled the petitioner-assessee
to file this avoidable piece of litigation, which has consumed 
enough precious time of this Court which could have been 
utilized in deciding more pressing matters, the Revenue is 
obliged to pay cost of this litigation to petitioner-assessee as 
well as to pay exemplary cost. Accordingly, the Revenue is 
directed to pay cost of Rs.10,000/- (Rupees Ten Thousand 
only) which shall be credited to the bank account of petitioner
through digital transfer and the Revenue is further directed to 
pay an amount of Rs.10,000/- (Rupees Ten Thousand only) in 
favour of Secretary, M.P. State Legal Services Authority, 
Jabalpur for wasting precious time of this Court in adjudicating 
this avoidable piece of litigation. The MPSLSA shall donate this 
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amount to the Permanent Artificial Organ Transplantation 
Centre, Netaji Subhash Chandra Bose Medical College, Jabalpur.

(iii) The aforesaid directions be complied with within a period of 
sixty days and compliance report be filed latest by 18.09.2023, 
failing which the Registry is directed to list this matter as PUD 
for compliance.

Petition allowed

I.L.R. 2023 M.P. 1771 (DB)
Before Mr. Justice Ravi Malimath, Chief Justice 

& Mr. Justice Vishal Mishra
WP No. 18589/2023 (Jabalpur) decided on 8 August, 2023

ASHWINI PRADHAN  …Petitioner                                                                                                                                                                                                                         

Vs.

UNION OF INDIA & anr.        …Respondents

A. Protection of Women from Domestic Violence Act (43 of 2005), 
Sections 2(d), 21 & 31 and Guardians and Wards Act (8 of 1890), Section 12 – 
Custody Orders – Held – Under the 1890 Act, not only the mother can claim 
temporary custody of minor child but the father can also apply for the same – 
However, under the 2005 Act only a woman who is subjected to domestic 
violence or a person making an application on her behalf can apply for the 
temporary custody of child – Section 21 & 31 of 2005 Act are not ultra vires – 
Petition dismissed.   (Paras 11, 13 & 23)                                                                                       

d- ?kjsyw fgalk ls efgykvksa dk laj{k.k vf/kfu;e ¼2005 dk 43½] 
/kkjk,¡ 2¼d½] 21 o 31 ,oa laj{kd vkSj ÁfrikY; vf/kfu;e ¼1890 dk 8½] /kkjk 12 & 
vfHkj{kk ds vkns'k & vfHkfu/kkZfjr & vf/kfu;e 1890 ds varxZr] u dsoy ekrk vo;Ld 
ckyd dh vLFkk;h vfHkj{kk dk nkok dj ldrh gS] cfYd firk Hkh mDr ds fy, vkosnu 
dj ldrk gS & rFkkfi] vf/kfu;e 2005 ds varxZr dsoy ,d efgyk tks ?kjsyw fgalk ls 
ihfM+r gS vFkok ,d O;fDr tks mldh vksj ls vkosnu dj  jgk gS] ckyd dh vLFkk;h 
vfHkj{kk ds fy, vkosnu dj ldrk gS & vf/kfu;e 2005 dh /kkjk 21 o 31 vf/kdkjkrhr 
ugha gSa & ;kfpdk [kkfjtA 

 B. Protection of Women from Domestic Violence Act (43 of 2005), 
Sections 2(d), 21 & 26 and Guardians and Wards Act (8 of 1890), Section 12 – 
Relief in Other Proceedings – Held – As illustrated in Section 26 of the 2005 
Act itself, that any such relief could also be initiated in any other Court of law, 
therefore, only because a wrong order is passed by concerned authority, it 
would not render the statute itself to be unconstitutional.    (Para 22)

[k- ?kjsyw fgalk ls efgykvksa dk laj{k.k vf/kfu;e ¼2005 dk 43½] 
/kkjk,¡ 2¼d½] 21 o 26 ,oa laj{kd vkSj ÁfrikY; vf/kfu;e ¼1890 dk 8½] /kkjk 12 & vU; 
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dk;Zokfg;ksa esa vuqrks"k & vfHkfu/kkZfjr & tSlk fd vf/kfu;e 2005 dh /kkjk 26 esa 
funf'kZr gS] fd ,slk dksbZ Hkh vuqrks"k fof/k ds fdlh vU; U;k;ky; esa Hkh izkjaHk 
fd;k tk ldrk Fkk] vr% dsoy bl dkj.k fd lacaf/kr izkf/kdkjh }kjk xyr 
vkns'k ikfjr fd;k x;k gS] og dkuwu dks vius vki esa vlaoS/kkfud ugha cuk nsxkA 

C. Protection of Women from Domestic Violence Act (43 of 2005), 
Section 21 & 31 and Guardians and Wards Act (8 of 1890), Section 12 – Objects 
and Reasons – Held – Domestic Violence Act is enacted with solemn purpose 
to secure and protect certain rights of women which are constitutionally 
guaranteed and also to protect them from domestic violence – However the 
1890 Act is enacted with the object to secure interest of minor particularly in 
matters of appointment of guardians and protection of minor's property etc.   

(Para 8)

x- ?kjsyw fgalk ls efgykvksa dk laj{k.k vf/kfu;e ¼2005 dk 43½] 
/kkjk 21 o 31 ,oa laj{kd vkSj ÁfrikY; vf/kfu;e ¼1890 dk 8½] /kkjk 12 & mn~ns'; 
rFkk dkj.k & vfHkfu/kkZfjr & ?kjsyw fgalk vf/kfu;e efgykvksa ds dfri; vf/kdkj] tks 
laoS/kkfud :i ls izR;kHkwr gS] dks lqjf{kr vkSj lajf{kr djus ds lR;fu"B iz;kstu ls 
rFkk lkFk gh mUgsa ?kjsyw fgalk ls cpkus ds fy, Hkh vf/kfu;fer fd;k x;k gS& rFkkfi] 
vf/kfu;e 1890 vo;Ld ds fgr dks lqjf{kr j[kus ds mn~ns’; ls vf/kfu;fer fd;k x;k gS 
fof’k"V :i ls laj{kdksa dh fu;qfDr rFkk vo;Ld dh laifRr bR;kfn ds laj{k.k ds ekeyksa esaA 

D. Protection of Women from Domestic Violence Act (43 of 2005), 
Sections 21, 31 & 36 – Anomalies – Held – Even if the plea of petitioner were to 
be accepted that there are certain anomalies in the 2005 Act, the same would 
stand covered by Section 36 to the extent that all provisions of the Act are in 
addition to and not in derogation of the provisions of any other law. 

 (Para 16 & 17)

?k- ?kjsyw fgalk ls efgykvksa dk laj{k.k vf/kfu;e ¼2005 dk 43½] 
/kkjk,¡ 21] 31 o 36 & vlaxfr & vfHkfu/kkZfjr & ;|fi] ;kph dk vfHkokd~ fd 
vf/kfu;e 2005 esa dqN vlaxfr;ka gS] Lohdk;Z fd;k tkuk Fkk] mDr vfHkokd~ /kkjk 36 
ds varxZr ml lhek rd vkPNkfnr gS fd vf/kfu;e ds leLr mica/k fdlh vU; fof/k 
ds mica/kksa dk ifjo/kZu gS rFkk u fd vYihdj.kA 

E. Interpretation of Statutes – Doctrine of Harmonious 
Construction – Held – This doctrine lays down that in order to avoid conflict, 
statutes must be interpreted harmoniously – It is a recognized rule of 
interpretation of statutes that expressions used therein should ordinarily be 
understood in a sense in which they best harmonize with the object of statute 
and which effectuate the object of legislature.   (Para 18 & 19)

M- dkuwuksa dk fuoZpu & leUo;iw.kZ vFkkZUo;u dk fl)kar & 
vfHkfu/kkZfjr & ;g fl)kar ;g izfrikfnr djrk gS fd varfoZjks/k ls cpus ds fy, 
dkuwuksa dk lkeatL;iw.kZ fuoZpu fd;k tkuk pkfg, & dkuwuksa ds fuoZpu dk ;g 
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ekU;rkizkIr fu;e gS fd mlesa iz;ksx dh xbZ vfHkO;fDr;ka lkekU; :i ls ml vFkZ esa 
le>h tkuh pkfg, ftlesa og dkuwu ds mn~ns'; ls vf/kd ls vf/kd lkeatL; cSBk lds 
rFkk tks fo/kkf;dk ds mn~ns'; dks dk;kZfUor dj ldsA 

Cases referred:

 (2016) 10 SCC 165, (2016) 11 SCC 774, (2017) 14 SCC 373, 2016 SCC 
OnLine Bom 10047, 1960 SCC OnLine SC 16, (1989) 4 SCC 378, (2002) 4 SCC 
297.

Ashok Kumar Jain, for the petitioner.
Pushpendra Yadav, Dy. Solicitor General for the respondent No. 1.

O R D E R

The Order of the Court was passed by :
RAVI MALIMATH, CHIEF JUSTICE:- This petition is filed seeking for a writ of 
certiorari to quash Sections 21 and 31 of the Protection of Women from Domestic 
Violence Act, 2005 (for short "the DV Act") as being ultra vires the Constitution.

2. The learned counsel for the petitioner submits that the provisions of 
Section 21 and 31 of the DV Act are unconstitutional. So far as Section 21 of the 
DV Act is concerned, the same would refer to the custody of the child being given 
by the orders of the Magistrate. Section 21 of the DV Act which reads as follows:-

" 21. Custody orders - Notwithstanding anything contained in 
any other law for the time being in force, the Magistrate may, at 
any stage of hearing of the application for protection order or 
for any other relief under this Act grant temporary custody of 
any child or children to the aggrieved person or the person 
making an application on her behalf and specify, if necessary, 
the arrangements for visit of such child or children by the 
respondent:

Provided that if the Magistrate is of the opinion that any visit of 
the respondent may be harmful to the interests of the child or 
children, the Magistrate shall refuse to allow such visit."

3. It is further pleaded that in terms of Section 12 of the Guardian and
Wards Act, 1890 (for short "the Guardians and Wards Act") the provisions
are quite different. The same reads as follows:-

" 12. Power to make interlocutory order for production of 
minor and interim protection of person and property.

1. The Court may direct that the person, if any, having the 
custody of the minor, shall produce him or cause him to be 
produced at such place and time and before such person as it 
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appoints, and may make such order for the temporary custody 
and protection of the person or property of the minor as it thinks 
proper. 

2. If the minor is a female who ought not to be compelled to 
appear in public, the direction under sub-section (1) for her 
production shall require her to be produced in accordance with 
the customs and manners of the country. 

3. Nothing in this section shall authorise-

(a) the Court to place a female minor in the temporary custody 
of a person claiming to be her guardian on the ground of his 
being her husband, unless she is already in his custody with the 
consent of her parents, if any, or

(b) any person to whom the temporary custody and protection 
of the property of a minor is entrusted to dispossess otherwise 
than by due course of law any person in possession of any of the 
property."

4. Therefore, the Guardian and Wards Act would apply for a manner in which 
an order could be passed. That recording of evidence is necessary before an order 
could be passed by the Court. That a child is required to be produced at such place 
and time and before such person as the Court deems appropriate for the purposes 
of granting temporary custody. None of this is present in Section 21 of the DV Act. 
Therefore, this provision is ultra vires the Constitution.

5. Reference is also made to Section 31 of the DV Act with regard to penalty 
for breach of protection order by the respondent. That in the absence of any 
opportunity being given, a person can be punished with imprisonment of either 
description for a term which may extend to one year, or with fine which may 
extend to Rs.20,000/-, or with both.

6. However, on considering the contentions, we do not find that any of the 
pleas of the petitioner could be accepted.

7. It is apposite to mention herein the Statements of Objects and Reasons of 
the DV Act, which reads as follows:

" Statement of Objects and Reasons.—Domestic violence is 
undoubtedly a human right issue and serious deterrent to 
development. The Vienna Accord of 1994 and the Beijing 
Declaration and the Platform for Action (1995) have 
acknowledged this. The United Nations Committee on 
Convention on Elimination of All Forms of Discrimination 
Against Women (CEDAW) in its General Recommendation No. 
XII (1989) has recommended that State parties should act to 
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protect women against violence of any kind especially that 
occurring within the family.

2. The phenomenon of domestic violence is widely prevalent 
but has remained largely invisible in the public domain. 
Presently, where a woman is subjected to cruelty by her husband 
or his relatives, it is an offence under Section 498-A of the 
Indian Penal Code. The civil law does not however address this 
phenomenon in its entirety.

3. It is, therefore, proposed to enact a law keeping in view the 
rights guaranteed under Articles 14, 15 and 21 of the Constitution 
to provide for a remedy under the civil law which is intended to 
protect the women from being victims of domestic violence and 
to prevent the occurrence of domestic violence in the society.

4. The Bill, inter alia, seeks to provide for the following:-

 (i) It covers those women who are or have been in a 
relationship with the abuser where both parties have lived 
together in a shared household and are related by consanguinity, 
marriage or through a relationship in the nature of marriage or 
adoption. In addition, relationships with family members living 
together as a joint family are also included. Even those women 
who are sisters, widows, mothers, single women, or living with 
the abuser are entitled to legal protection under the proposed 
legislation. However, whereas the Bill enables the wife or the 
female living in a relationship in the nature of marriage to file a 
complaint under the proposed enactment against any relative of 
the husband or the male partner, it does not enable any female 
relative of the husband or the male partner to file a complaint 
against the wife or the female partner.

(ii) It defines the expression  " domestic violence "  to include 
actual abuse or threat or abuse that is physical, sexual, verbal,
emotional or economic. Harassment by way of unlawful dowry
demands to the woman or her relatives would also be covered
under this definition.

(iii) It provides for the rights of women to secure housing. It
also provides for the right of a woman to reside in her 
matrimonial home or shared household, whether or not she has 
any title or rights in such home or household. This right is 
secured by a residence order, which is passed by the Magistrate.

(iv) It empowers the Magistrate to pass protection orders 
in favour of the aggrieved person to prevent the respondent from
aiding or committing an act of domestic violence or any other
specified act, entering a workplace or any other place frequented 
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by the aggrieved person, attempting to communicate with her, 
isolating any assets used by both the parties and causing violence 
to the aggrieved person, her relatives or others who provide her 
assistance from the domestic violence.

(v) It provides for appointment of Protection Officers and 
registration of non-governmental organisations as service 
providers for providing assistance to the aggrieved person with 
respect to her medical examination, obtaining legal aid, safe 
shelter, etc.

5. The Bill seeks to achieve the above objects. The notes on 
clauses explain the various provisions contained in the Bill."

8.  The objects and reasons of the Domestic Violence Act mentioned hereinabove 
indicate that it is enacted with the solemn purpose to secure and protect certain rights of 
women which are constitutionally guaranteed and also to protect them from domestic 
violence. The Magistrate, therefore, under the Act has to pass appropriate orders in favour 
of the aggrieved person in accordance with the provisions of the Act. However, the 
Guardians and Wards Act is enacted with the object to secure interests of minors 
particularly in matters of appointment of guardians and protection of minor's property 
etc. Further, the Preamble of the Act is also significant to understand the full purport of the 
Act. The same reads as follows:

" An Act to provide for more effective protection of the rights of 
women guaranteed under the Constitution who are victims of 
violence of any kind occurring within the family and for matters 
connected therewith or incidental thereto. "

Therefore, the Act provides for protection of women from violence of any kind 
occurring within the family. As per Section 3 of the DV Act, the violence may be physical, 
sexual, verbal, emotional or economic. The upshot, as observed by the Hon'ble Supreme 
Court in Hiral P. Harsora vs. Kusum Narottamdas Harsora reported in (2016) 10 SCC 
165, is to provide various innovative remedies in favour of women who suffer from 
domestic violence against the perpetrators of such violence.

9. The Hon'ble Supreme Court in the case of Kunapareddy vs. Kunapareddy 
Swarna Kumari reported in (2016) 11 SCC 774, has explained the object of the DV Act, 
which reads as follows: 

“ 12. In fact, the very purpose of enacting the DV Act was to
provide for a remedy which is an amalgamation of civil rights of 
the complainant i.e. aggrieved person. Intention was to protect 
women against violence of any kind, especially that occurring 
within the family as the civil law does not address this phenomenon 
in its entirety. It is treated as an offence under Section 498-A of 
the Penal Code, 1860. The purpose of enacting the law was to 
provide a remedy in the civil law for the protection of women 

1776 I.L.R. 2023 M.P.Ashwini Pradhan Vs. Union of India (DB)



from being victims of domestic violence and to prevent the 
occurrence of domestic violence in the society. It is for this 
reason, that the scheme of the Act provides that in the first 
instance, the order that would be passed by the Magistrate, on a 
complaint by the aggrieved person, would be of a civil nature 
and if the said order is violated, it assumes the character of 
criminality..."

10. Further, the Hon'ble Supreme Court in the case of Vaishali Abhimanyu Joshi v. 
Nanasaheb Gopal Joshi reported in (2017) 14 SCC 373 has held as follows:

" 21. The Protection of Women from Domestic Violence Act,
2005 has been enacted to provide for more effective protection
of the rights of women guaranteed under the Constitution who
are victims of violence of any kind occurring within the family
and for matters connected therewith or incidental
thereto ......... "

11. Custody order is defined under Section 2(d) of the DV Act as an order granted in 
terms of Section 21. Section 2(a) thereof further defines 'aggrieved person' as any woman 
who is, or has been in a domestic relationship with the respondent and who alleges to have 
been subjected to any act of domestic violence by the respondent. Section 21 of the Act 
empowers the Magistrate to grant temporary custody of child to the aggrieved person or 
the person making an application on her behalf and if necessary, may also make 
arrangements for visit of such child by the respondent. However, the Magistrate may 
refuse to permit visit to such child if he is of the opinion that any of such visit by the 
respondent may be harmful.

12. Section 28 of the DV Act provides for procedure to be adopted by the Magistrate 
for disposal of applications. The same reads as follows:

" 28. Procedure.—(1) Save as otherwise provided in this Act, all 
proceedings under Sections 12, 18, 19, 20, 21, 22 and 23 and 
offences under Section 31 shall be governed by the provisions of 
the Code of Criminal Procedure, 1973 (2 of 1974).

(2) Nothing in sub-section (1) shall prevent the court from 
laying down its own procedure for disposal of an application 
under Section 12 or under sub-section (2) of Section 23."

Therefore, Section 28(1) directs that save as otherwise provided, 
proceedings under Section 21 shall be governed by the provisions of the Code of 
Criminal Procedure, 1973.

13. Section 12 of the Guardians and Wards Act empowers the Court to
make orders for temporary custody and protection of the person or property of the 
minor. Under the Guardians and Wards Act not only the mother can claim 
temporary custody of a minor child but the father can also apply for the same. 
However, under the DV Act only a woman who is subjected to domestic violence 
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or the person making an application on her behalf can apply for the temporary 
custody of child.

14. By enacting Section 21 of the DV Act the legislature has taken care of a 
situation where domestic violence is committed against the woman and where she 
is in constant fear or apprehension of being separated from her child. In such 
circumstances, the DV Act provides some respite to such woman by giving her 
right to ask for temporary custody of her child.

15. In the case of Parijat Vinod Kanetkar (Dr.) v. Malika Paruat Kanetkar 
reported in 2016 SCC OnLine Bom 10047, the issue before the Bombay High 
Court was as to whether an interim custody order under Section 21 of the DV Act 
could have been passed by the Magistrate when the matter was already pending 
before the Family Court. It was argued therein that the provisions of the Family 
Courts Act, 1984, namely, Sections 7, 8 and 20 oust the jurisdiction of Magistrate 
to grant interim custody under Section 21 of the DV Act. The Court after 
considering the Objects and Reasons of the DV Act held as follows:

"  14......when one considers the non-obstante clause contained 
in section 21 of the DV Act, the purpose that it seeks to achieve 
and the nature of power it confers upon the Magistrate. The non-
obstante clause unbounds the Magistrate from similar powers 
of other courts in other enactments and regardless of those 
powers, he can go about the issue of interim custody on his own. 
The purpose that this section seeks to achieve is protection of the 
aggrieved person, for the time being from domestic violence, 
which is discernible from the condition prescribed for exercise 
of the interim custody power under section 21 of the DV Act. 
Pendency or filing of an application for protection order or any 
other relief under the DV Act is must and in such proceeding the 
issue of interim custody can be raised. The reason being that it is 
also an issue of domestic violence as it harms the mental health 
of an aggrieved person who maintains a perception and is 
capable of demonstrating at least in a prima facie manner, that 
welfare of the child is being undermined. The nature of the 
power is temporary and coterminous with the main application 
filed for protection or any other relief. It begins with filing of 
such main application and comes to an end with disposal of the 
main application or may merge with the final decision rendered 
in the proceeding. Such being the nature and purpose of power 
of the Magistrate under section 21 of the DV Act, it would have 
to be said that it is separate and independent from and not 
covered by either of the parts of section 7 of the Act, 1984. If 
such interpretation is not given to section 21, DV Act power, the 
section itself can be rendered otiose in a given case and the 
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Magistrate will be divested of his power to adjudicate upon that 
species of domestic violence issue which arises from 
jeopardising the welfare of the child. Such is, however, not the 
intention of the legislature, rather, the interpretation made 
earlier is in consonance with the intention of the legislature and 
object of the DV Act to protect women from domestic violence."

16. Even otherwise, what is provided under Section 36 of the Act is
that the said Act would not be in derogation of any other law. The same
reads as follows:-

"  36. Act not in derogation of any other law—The provisions of 
this Act shall be in addition to, and not in derogation of the 
provisions of any other law, for the time being in force."

17. Therefore, even if the plea of the petitioner were to be accepted that there 
are certain anomalies in the instant Act, the same would stand covered by Section 
36 of the Act to the extent that all provisions of the said Act are in addition to and 
not in derogation of the provisions of any other law.

18. The doctrine of harmonious construction lays down that in order to avoid 
conflict, statutes must be interpreted harmoniously. It is a recognised rule of 
interpretation of statutes that expressions used therein should ordinarily be 
understood in a sense in which they best harmonise with the object of the statute, 
and which effectuate the object of the legislature.

19. The Hon'ble Supreme Court in the case of J.K. Cotton Spinning and 
Weaving Mills Co. Ltd. vs. State of U.P., reported in 1960 SCC OnLine SC 16 has 
held that in the interpretation of the statutes the Court always presumes that the 
legislature inserted every part thereof for a purpose and the legislative intention is 
that every part of the statute should have effect. Therefore, a provision of a statute 
cannot be used to defeat another unless it is impossible to effect reconciliation 
between them. Hence, the interpretation which involves conflict, must be 
avoided.

20. The Hon'ble Supreme Court in the case of Aphali Pharmaceuticals Ltd. v. 
State of Maharashtra, (1989) 4 SCC 378 has explained the principles of 
interpretation of statutes. It has been held as follows:

"  39....The best interpretation is made from the context. Injustum 
est nisi tota lege inspecta, de una aliqua ejus particula 
proposita judicare vel respondere. It is unjust to decide or 
respond as to any particular part of a law without examining the 
whole of the law. Interpretare et concordare leges legibus est 
optimus interpretandi modus. To interpret and in such a way as 
to harmonise laws with laws, is the best mode of interpretation  "
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21. In the case of Grasim Industries Ltd. v. Collector of Customs, reported in 
(2002) 4 SCC 297, the Hon'ble Supreme Court held as follows:

"  10 .........Where the words are clear and there is no obscurity, 
and there is no ambiguity and the intention of the legislature is
clearly conveyed, there is no scope for the court to take upon
itself the task of amending or alternating (sic altering) the
statutory provisions.....”

22. At this stage, it would also be apt to take note of Section 26 of the
DV Act reads as follows:-

"  26. Relief in other suits and legal proceedings.—(1) Any relief 
available under sections 18, 19,20, 21 and 22 may also be 
sought in any legal proceeding, before a civil court, family court 
or a criminal court, affecting the aggrieved person and the 
respondent whether such proceeding was initiated before or 
after the commencement of this Act.

(2) Any relief referred to in sub-section (1) may be sought for 
in addition to and along with any other relief that the aggrieved 
person may seek in such suit or legal proceeding before a civil 
or criminal court.

(3) In case any relief has been obtained by the aggrieved 
person in any proceedings other than a proceeding under this 
Act, she shall be bound to inform the Magistrate of the grant of 
such relief."

Therefore, as illustrated in Section 26 of the Act itself, any such relief 
could also be initiated in any other court of law. Therefore, only because a wrong 
order is passed by the concerned authority, would not render the statute itself to be 
unconstitutional.

23. Under these circumstances, when the remedies have already been 
provided for proceeding under any other law for the time being in force
and also the provisions of the said Act are in addition to and not in derogation of 
the provisions of any other law for the time being in force, we do not find that 
either Section 21 or 31 of the Protection of Women from Domestic Violence Act, 
2005 could be quashed as being ultra vires the Constitution. Hence, we are of the 
view that the same is in tune with the Constitution and does not call for any  
interference. 

24.    For the aforesaid reasons, the writ petition being devoid of merit, is 
dismissed. 

Petition dismissed
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I.L.R. 2023 M.P. 1781 (DB)
Before Mr. Justice S.A. Dharmadhikari & 

Mr. Justice Prakash Chandra Gupta
CONA No. 2/2023 (Indore) decided on 14 June, 2023

DINESH SHAHRA           …Appellant

Vs.

IDBI BANK LTD.  …Respondent                                                

A.  Contempt of Courts Act (70 of 1971), Section 19 – Appeal – 
Maintainability – Held – It is not only the final order imposing punishment 
for contempt which  is appealable but even if at an early stage, an order is 
passed which decides the contentions raised by alleged contemnor asking the 
High Court to drop proceedings, such order may be appealable – Any order 
which is not an interlocutory order but by which High Court proceeds to 
exercise its jurisdiction for contempt, which affects the substantive right of 
the contemnor, would be appealable – Appeal is maintainable. 

 (Paras 24, 33 & 34)

d- U;k;ky; voeku vf/kfu;e ¼1971 dk 70½] /kkjk 19 & vihy & 
iks"k.kh;rk & vfHkfu/kkZfjr & ;g u dsoy voekuuk ds fy, n.M vf/kjksfir djus okyk 
vafre vkns'k gS tks vihy ;ksX; gS cfYd ;fn izkjafHkd izØe ij Hkh ,d vkns'k ikfjr 
fd;k tkrk gS] tks vfHkdfFkr voekuukdrkZ }kjk mBk;s x, rdksZa dks fofuf'pr djrs 
gq, mPp U;k;ky; ls dk;Zokfg;ksa dks lekIr djus gsrq dgrk gS] rks ,slk vkns'k Hkh 
vihy ;ksX; gks ldrk gS & dksbZ Hkh vkns'k tks varorhZ vkns'k ugha gS ijarq ftlds }kjk 
mPp U;k;ky; voekuuk dh vf/kdkfjrk dk iz;ksx djrk gS rFkk tks voekuukdrkZ ds 
ekSfyd vf/kdkj dks izHkkfor djrk gS] vihy ds ;ksX; gksxk & vihy iks"k.kh; gSA 

B.  Contempt of Courts Act (70 of 1971), Section 19(1) – Words 
“Decision” & “Order” – Interpretation – Held – Section 19(1) clearly shows 
that legislature in its wisdom conferred the right to appeal not only against a 
decision but also against an order – When two words are used in a statute, 
they both have to be given separate meaning – They may be read in ejusdem 
generis but normally they cannot be treated to have same meaning. (Para 21)

[k- U;k;ky; voeku vf/kfu;e ¼1971 dk 70½] /kkjk 19¼1½ & 'kCn 
**fu.kZ;** o **vkns'k** & fuoZpu & vfHkfu/kkZfjr & /kkjk 19¼1½ Li"Vr;k n'kkZrh gS fd 
fo/kkf;dk us vius foosd ls vihy dk vf/kdkj u dsoy ,d fu.kZ; ds fo:) vfirq ,d 
vkns'k ds fo:) Hkh iznRr fd;k gS & tc nks 'kCn ,d dkuwu esa iz;ksx fd;s tkrs gSa] mu 
nksuksa dks fHkUu vFkZ fn;s tkus gksaxs & mUgsa ,d gh izdkj ls i<+k tk ldrk gS ijarq 
lkekU;r% mudk ,d gh vFkZ ugha ekuk tkuk pkfg,A 

 C.   High Court of Madhya Pradesh Rules, 2008, Rule 4(7), Chapter 
1 – Amendment – Purpose & Object – Held – The very purpose to amend 
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Chapter 1 of Rule 4(7) was that “to save lot of time and expenses of advocates, 
parties as well as of the office particularly when it is not required to scrutinize 
the interlocutory applications as a main case and it also saves time of the 
Court, moreover, minor typographical errors, such as date, name, time etc. 
could be corrected by filing interlocutory application in a disposed of case 
and not to review/recall the entire order passed by considering merits of the 
case.    (Paras 35 to 38)

 x- e/; izns'k mPp U;k;ky; fu;e] 2008] fu;e 4¼7½] v/;k; 1 & 
la'kks/ku & iz;kstu o mn~ns'; & vfHkfu/kkZfjr & fu;e 4¼7½ ds v/;k; 1 ds la'kks/ku dk 
ewy iz;kstu **vf/koDrkvksa] i{kdkjksa] lkFk gh lkFk dk;kZy; dk le; o /ku cpkuk Fkk] 
fo'ks"kdj rc tc varoZrhZ vkosnu dh eq[; izdj.k ds :i esa lafo{kk fd;s tkus dh 
vko';drk u gks rFkk ;g U;k;ky; dk le; Hkh cpkrk gS] blds vfrfjDr ekewyh eqnz.k 
=qfV;ka tSls fnukad] uke] le; bR;kfn dks fujkd`r izdj.k esa varoZrhZ vkosnu izLrqr 
dj lq/kkjk tk ldrk Fkk rFkk u fd izdj.k ds xq.knks"kksa ij fopkj djrs gq, ikfjr 
laiw.kZ vkns'k dk iqufoZyksdu dj@okil cqykdjA 

Cases referred:

(2006) 5 SCC 399, (2018) 13 SCC 142, S.L.P. (Cri) No. 1510/2023 
(Supreme Court), 2007 (3) MPLJ 565 (FB), AIR 2017 CHH (45) FB, 2014 (3) 
M.P.L.J. 168, AIR 1978 SC 1014, (1988) 3 SCC 26, (1996) 4 SCC 411, (2000) 4 
SCC 400, (2005) 7 SCC 40, (2009) 2 SCC 784, 2017 SCC Online Chh 95, CONA 
No. 5/2018:MANU/UP/3287/2018.

Vivek Tankha and Veer Kumar Jain with Jerry Lopez, for the appellant. 
Amit Agrawal with Aditya Goyal, for the respondent. 

J U D G M E N T

The Judgment of the Court was delivered by: 
SUSHRUT ARVIND DHARMADHIKARI, J.:- The present appeal under Section 19 
of the Contempt of Courts Act, 1971(hereinafter referred to as "the Act of 1971") 
has been filed challenging the legality, validity and propriety of the order dated 
14/11/2022, passed in Contempt Case No.1153/2021 whereby the Interlocutory 
Application No.7268/2022 seeking recalling/reviewing of the order dated 
13/06/2022, passed in Contempt Petition disposing it as being infructuous and 
further to restore the contempt petition to its original number, has been allowed.

2. Brief facts of the case are that the appellant herein had filed W.P. 
No.25995/2018 (Dinesh Shahra Vs. IDBI & Others) seeking quashment of Special 
Audit Report dated 23/03/2017, Forensic Audit Report dated 07/02/2018 and 
Addendum Report dated 07/03/2018 on the ground that the first Forensic Audit 
was finalized behind his back and contrary to the principles of natural justice.
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3. The aforesaid Writ Petition No.25995/2018 was finally disposed of vide 
order dated 05/12/2019 with a direction to the Bank to conduct a fresh Forensic 
Audit by an independent auditor at the petitioner's expenses, so that the entire 
matter can be examined afresh. Till the Forensic Auditor gives its report, no action 
either penal or otherwise can be taken by the Banks or the law enforcement 
agencies.

4.     Order dated 5/12/2019 is reproduced as under :-

Shri Vivek Tankha, learned senior counsel with Shri

Jerry Lopaz, learned counsel for the petitioner.

Shri  Nikhil Pandey,   learned counsel for   the 
respondents/Bank.

Heard finally with the consent of both parties. 

ORDER

The petitioner has filed the present petition seeking relief 
for quashment of Special Audit dated 23/03/2017, Forensic 
Audit Report dated 07/02/2018 and Addendum dated 
07/03/2018.

2. These orders are challenged on the ground that the same has 
been passed without considering the master circular dated 
01/07/2016 issued by Reserve Bank of India.

3. This Court vide order dated 01/11/2018 has granted interim 
relief in favour of the petitioner and the matter was thereafter 
list for further hearing on 01/11/2019. On that date, learned 
senior counsel for the petitioner submitted that a copy of draft 
report was supplied to the petitioner after the final report was 
prepared and Addendum was issued whereas in terms of the 
decision taken in the JLF meeting on 02/08/2017 and 
23/11/2017, the petitioner had right to submit comments/ 
objection to the said draft report.

4. In light of the aforesaid submissions, learned senior counsel 
suggested that a fresh independent Forensic Auditor be 
appointed and the petitioner is ready to bear the expenses of the 
same, so that the entire matter can be examined properly. He 
further submitted that this offer was communicated to the 
respondent/Bank vide letter dated 01/06/2019.

5. Learned counsel appearing on behalf of the Bank, therefore, 
granted time to seek instructions in this regard.

1783I.L.R. 2023 M.P. Dinesh Shahra Vs. IDBI Bank Ltd. (DB)



6. Today, when the matter was listed for hearing, learned 
counsel for the Bank has produced a letter dated 29/10/2019 
stating that as the matter is sub judice before this Court, therefore, 
they have regretted the request made by the petitioner. 

7. Learned counsel for the Bank submits that if this Court 
issues any such direction, then, they will abide by this. 

8. In view of the submissions made by learned counsel for the 
parties, the present writ petition is disposed of with a direction 
to the respondent/Bank to conduct a fresh Forensic Audit by 
independent Auditor at the petitioner's expenses, so that the 
entire matter can be examined afresh.

9. Till the said Forensic Auditor shall give its report, no action 
either penal or otherwise can be taken by the Banks or law 
enforcement agencies, on the basis of Draft Report dated 
13/10/2017, Final Report dated 07/02/2018 and Addendum 
dated 07/03/2018.

10. With the aforesaid direction, petition stands disposed of
finally.

C.C. as per rules.

5. Despite of the Bank's communication dated 09/06/2021, asking the New 
Forensic Auditor namely, National Haribhakti Business Services(LLP) to 
proceed with the new Forensic Audit based on the available documents, the 
respondent/Bank filed a Contempt Case No.1153/2021 alleging contempt on 
account of non-compliance and non-furnishing of documents.

6. The aforesaid contempt petition was disposed of having rendered 
infructuous vide order dated 13/06/2022. The learned Single Judge passed the 
following order :-

13/06/2022

This CONTEMPT CASE coming on for orders this day, the 
court passed the following: 

ORDER

This contempt petition under Sections 12 and 15 of the 
Contempt of Court Act, 1971 read with Article 215 of the 
Constitution of India has been filed by the petitioner for non-
compliance of order dated 05.12.2019 (Annexure C/1) passed 
by this Court in Writ Petition No.25995/2018, alleging non-
cooperation on the part of the respondent. 

2. Although, counsel for the petitioner, at the outset, has 
submitted that in the present case, Forensic Audit Report has 
already been finalized and is proposed to be submitted in the 
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case; and thus, nothing survives to be decided in the present 
matter.

3. Shri Vivek Tankha, learned Senior Counsel appearing 
for the respondent / contemnor has also submitted that the 
present contempt petition has rendered infructuous on account 
of finalization of the Forensic Auditor's Report; and the same is 
proposed to be filed soon.

4. In view of the aforesaid submissions, Miscellaneous Criminal 
Case No.1153/2021 stands disposed of as having rendered infructuous.

All the other pending interlocutory applications, if any, 
shall stand disposed of.

7. In furtherance thereof, the respondent/Bank on 30/03/2020 appointed a 
new Forensic Auditor NHBS LLP to undertake fresh audit. Further, the respondent/Bank 
has also, called upon the appellant to deposit an audit fee of Rs.30,00,000/-
(Rupees Thirty Lakhs Only) for the purpose of conducting fresh Forensic Audit.

8. Thereafter, the respondent/Bank filed an application I.A. No.5235/2022, 
an application for correction in final order dated 13/06/2022, passed in Contempt 
Case No.1153/2021. At the same time, the respondent/Bank preferred another 
I.A. No.7268/2022 which is an application under Section 151 of CPC, 1908 inter 
alia seeking review/recalling of order dated 13/06/2022, passed in Contempt 
Case No.1153/2021. The aforesaid application in its prayer clause also contain the 
prayer for withdrawal of I.A. No.5235/2022.

9. The learned Single Judge vide order dated 14/11/2022 permitted I.A. 
No.5235/2022 to be dismissed as withdrawn. In addition, allowed the I.A. 
No.7268/2022 for recalling/reviewing  of the order dated 13/06/2022 and passed 
the following orders :-

This CONTEMPT CASE coming on for orders this day,the 
court passed the following:

ORDER

Heard on IA No.7268/2022, which is an application 
filed in disposed of Contempt Case No.1153/2021, seeking the 
following relief:

"   PRAYER

In view of the afore-stated facts and circumstances, this     
Hon'ble Court may  be pleased to:

a.  Allow the present Application permitting the Applicant to
unconditionally withdraw the Rectification Application being
I.A.  No.5235 of 2022 for the reasons stated above:

1785I.L.R. 2023 M.P. Dinesh Shahra Vs. IDBI Bank Ltd. (DB)



b. Appropriately review / recall the Order dated 13th June,
2022 passed by this Hon'ble Court in the Contempt Petition
vide which the Contempt Petition came to be disposed of as
being infructuous.

c. Consequently, restore the Contempt Petition on the case 
file.

d. Pass any other such order as this Hon'ble Court may 
deem fit and proper in the facts of the case."

2. Shri Akshay Sapre, learned counsel appearing for the 
applicant has submitted that although the present contempt 
case was disposed of by this Court on 13.06.2022 with the 
consent of the bank (applicant herein), however, the aforesaid 
order was passed on an erroneous / inadvertent concession 
made by the counsel for the petitioner, that Forensic Audit 
Report has already been finalized and is proposed to be 
submitted in the case.

3. Counsel has submitted that the Forensic Audit Report 
has not been finalized.

4. Counsel has submitted that although earlier, IA
No.5235/2022, an application for correction in final order
dated 13.06.2022 passed in Contempt Case No.1153/2021
was also filed by the applicant therein, but in the aforesaid
application also incorrect statements were made; and hence,
the applicant seeks to withdraw the said application and
would like to press the present application.

5. Counsel has submitted that the applicant is a public 
sector bank and Forensic Report is sought to be prepared in 
respect of the accounts of the respondent / defaulter, but the 
respondent has not cooperated in preparation of the same and 
certain documents (sought from the respondent) have not been 
furnished by them. Thus, it is submitted that the order passed 
by this Court on 13.06.2022 may be recalled.

6. On the other hand, Shri Vivek Tankha, learned Senior 
Counsel appearing for the respondent has opposed the prayer 
and it is submitted that no case for recalling the order dated 
13.06.2022 is made out, as the aforesaid order was passed on 
the admission made by the counsel for the applicant, that the 
Forensic Audit Report has already been finalized and is 
proposed to be submitted in the case.

7. Learned Senior Counsel has submitted that the 
respondent have cooperated with the Bank and have also 
informed them that they do not have documents with them, 
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which the bank requires them to submit; and in such 
circumstances, it cannot be said that the respondent has in any 
manner, not cooperated with the bank.

8. Senior Counsel has also submitted that in compliance of 
the order passed by this Court on 05.12.2019 in Writ Petition 
No.25995/2018, a sum of Rs.30,00,000/- (rupees thirty lakhs) 
has also been deposited by the respondent towards the Fees of 
Forensic Audit. Thus, even otherwise, no case for admission   
was made out against the petitioner.

9. It is also submitted that the respondent herein is no longer 
in-charge and in management of the company and Writ Petition 
No.25995/2018 (from which Contempt Case No.1153/2021 
arise) was filed by the respondent in his personal capacity. Thus, it 
is submitted that in such circumstances, no case for recall of 
order is made out and the application deserves to be dismissed.

10. Heard learned counsel for the parties and perused the 
record.

11. On due consideration of the submissions, and perusal of 
the documents filed on record, this Court is of the considered 
opinion that if under some misconception, the petitioner, a 
public sector bank, has given a wrong statement before the 
Court which has led the contempt petition being disposed of, the 
same needs to be restored to its original number, as this Court is 
required to see if the order passed by this Court is complied with 
or not.

12. In view of the same, IA No.7268/2022 is hereby allowed; 
and the order passed by this Court on 13.06.2022 is hereby 
recalled; and Contempt Case No.1153/2021 is restored to its 
original number. And, as prayed, IA No.5235/2022 stands 
dismissed as withdrawn.

13. Registry is directed to list the contempt case on 
20.01.2023.

10.  The order dated 13/06/2022 was recalled after a period of eight months 
from finalization of the second Forensic Audit Report. Being aggrieved by the 
order dated 14/11/2022, passed in Contempt Case No.1153/2021, the appellant 
preferred the instant contempt appeal under Section 19(1) of the Act of 1971.

11.  In the meanwhile, the respondent/Bank also preferred I.A. No.8281/2021, 
which is an application on behalf of respondent/IDBI Bank Ltd. seeking 
recalling/modification of order dated 05/12/2019, passed in W.P. No.25995/2018. 
The learned Single Judge vide its order dated 08/12/2022 noted the submissions 
of the rival parties and passed the following order :
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Dated: 08-12-2022

Shri Anand Sharma, learned counsel for the petitioner.

Shri Akshay Sapre, learned counsel for the Respondent.

The Writ Petitioner filed the Contempt Petition No.1153/ 
2021 alleging non-compliance of order dated 05.12.2019 which 
is being sought to be reviewed by way of an application filed by 
the IDBI Bank.

Shri Sapre, learned counsel for the respondent submits 
that the aforesaid Contempt Petition which was earlier 
disposed of, now has been restored vide order dated 14.11.2022 
and directed to be listed on 20.01.2023. If impugned order dated 
05.12.2019 is modified, then nothing will survive in the 
Contempt Petition. Hence, both the matters are liable to be 
heard  analogously.

Meanwhile, if so advised, petitioner may file reply of I.A. 

List on 20.01.2023 alongwith Contempt Case No.1153/ 
2021.

12.  Shri Vivek Tankha, learned Senior Counsel appearing for the appellant 
made the following submissions :-

(i)  It is a well settled legal position that after a judgment is rendered and 
attained finality, the review of the same cannot be sought in the garb of 
modification /clarification.

(ii)  There was no occasion for the learned Single Judge to recall the order 
dated 13/06/2022, since the second Forensic Audit was already finalized eight 
months before.

(iii) The application for recalling itself was not maintainable.

(iv) The order allowing I.A. No.7268/2022 restoring the Contempt
Petition No.1153/2021 is contrary to the principles of natural justice. The procedure 
adopted in passing the impugned order on the very first day of its listing without 
affording any opportunity to the appellant to file affidavit/reply, has caused 
serious prejudice to the appellant. Since the contentions of the respondent has 
been accepted at face value thereby leading to passing of the impugned order.

(v) The learned Single Judge did not consider the fact that the new
Forensic Auditor was appointed by the respondent/Bank on 30/03/2020.

(vi) The learned Single Judge ought not to have entertained I.A.
No.7268/2022 in a disposed of contempt case since where the entire order cannot 
be reviewed/recalled merely on the basis of an interlocutory application 
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purportedly filed by invoking the amended rule i.e., Chapter-I Sub-rule 7 of Rule 
4 of M.P. High Court Rules, 2008,(hereinafter referred to as "Rules of 2008") 
"interlocutory application" wherein the following amendment has been inserted. 
"in Chapter-1, in Sub-rule (7) of Rule 4, between words "pending" and "main 
case" the words "or disposed" shall be inserted. The substantive and express 
provision in the Rules of 2008 as of provision for filing a review petition under 
Chapter-2 Rule-11, is available to the respondent which would be termed as an 
application under Order 47 Rule 1 of CPC, 1908 and the same shall be registered 
as a review petition. The Contempt Petition No.1153/2021 could not have been 
filed by the respondent/IDBI Bank Limited.

13. Per Contra Shri Amit Agrawal, learned Senior Counsel for the respondent 
raised a preliminary objection to the effect that an appeal under Section 19(1) of 
the Act of 1971 lies only against an order whereby the High Court has exercised its 
jurisdiction to punish for contempt. Infact, the learned Single Judge has not 
exercised its jurisdiction to punish for contempt and instead has only restored the 
original contempt case to its original number, which was earlier wrongly disposed 
of as infructuous. The contemner shall have to be heard wherein the appellant will 
get opportunity to file its reply.

14. Learned Senior Counsel for the respondent placed reliance on the 
following judgments of the Apex Court in support of his contention-

(i) Midnapore People's Cooperative Bank Ltd. v. Chunilal Nanda [(2006)5 
SCC 399) wherein the Apex Court has held that an appeal under Section 19 of the 
Contempt of Courts Act, 1971 shall not lie against an order initiating proceedings 
for contempt.

(ii) The Apex Court in the case of ECL Finance Ltd. v. Harikishan
Shankarji Gudipati & Ors., [(2018) 13 SCC 142; have stated that even an
order issuing notice in a contempt petition is not appealable under Section 19
of the Act of 1971.

(iii) Recently the Apex Court in S.L.P. (Cri) No.1510/2023 State of Bihar & 
Ors Vs. Mohd. Allaudin Ansari & Ors. has held that no interference can be made 
against an order issuing show cause notice of contempt as the concerned 
contemnor can always appear before the concerned court and file a response.

15. The Full Bench of this Court in the case of Arvind Kumar Jain &
Ors. v. State of M.P. & Ors. [2007(3) MPLJ 565] has come to one of the
conclusion that the guidelines in the cases of Shah Babulal Khimji (Supra), 
Central Mine Planning and Design Institute Ltd. (supra), Deoraj (supra), 
Liverpool & London S.P. & I. Association Ltd. (supra), Subal Paul (supra) and 
Midnapore Peoples' Cooperative Bank Ltd. (supra) are to be kept in view while 
deciding the maintainability of an appeal. The judgment of Arvind Kumar Jain 
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(Supra) was followed and explained by the Full Bench of the High Court of 
Chhahtisgarh in Ajay Jagarnath Gupta Vs. State of Chhattisgarh [AIR 2017 CHH 
(45) FB wherein it has been held that unless an order has some irreversible effect, 
it cannot be termed as interlocutory order having some flavour of "finality of 
issue".

16. Lastly, the judgment of Arvind Kumar Jain (supra) was further followed in 
Hindustan Copper Limited Vs. State of M.P. & Ors. 2014(3) M.P.L.J. 168 wherein 
the writ appeal was dismissed since .the same was not maintainable against 
interlocutory order.

17. In the light of the above, learned counsel for the respondent contended that 
the impugned order does not decide any matter finally. It is only a routine order 
passed to facilitate the progress of the case. All objections which have been taken 
by the appellant in this case can very well be taken at the appropriate stage. The 
contempt appeal being not maintainable deserves to be dismissed.

18. In response to the contentions of the learned counsel for the 
respondent/Bank on the question of maintainability of contempt appeal, Shri 
Tankha, learned Senior Counsel for the appellant submitted that a plain reading of 
Section 19(1) of the Act of 1971 would indicate that an appeal shall lie as of right 
from any "order" or "decision" of High Court in the exercise of its jurisdiction to 
punish for contempt. It is well settled in law that the exercise of jurisdiction to 
punish for contempt commences with the initiation of a proceeding for contempt. 
Against such order, an appeal would not be maintainable.

19. In view of the aforesaid facts and circumstances, the following
questions crop up for consideration before this Court:-

(i)   "  Whether a appeal under Section 19 of the Act is maintainable against an 
order passed by the learned Single Judge recalling the order of dismissal and 
restoring the contempt case to its original number ?

(ii) Whether an application under Chapter-1 sub-rule 7 of Rule 4 of M.P. 
High Court Rules, 2008 for recalling/reviewing of an order is maintainable ?"

20. To appreciate the scope and ambit of Section 19 of the Act of 1971, it
would be, apposite to reproduce the same :-

19. Appeals.—

(i) An appeal shall lie as of right from any order or
decision of High Court in the exercise of its jurisdiction to 
punish for contempt - (1) An appeal shall lie as of right from any 
order or decision of High Court in the exercise of its jurisdiction 
to punish for contempt—”

I.L.R. 2023 M.P.Dinesh Shahra Vs. IDBI Bank Ltd. (DB)



1791

(a)  where the order or decision is that of a single Judge, to 
a Bench of not less than two Judges of the Court; 

(b) where the order or decision is that of a Bench, to the 
Supreme Court: Provided that where the order or decision is 
that of the Court of the Judicial Commissioner in any Union 
territory, such appeal shall lie to the Supreme Court. 

(2) Pending any appeal, the appellate Court may order 
that— 

(a) the execution of the punishment or order appealed 
against be suspended; 

(b) if the appellant is in confinement, he be released on 
bail; and 

(c) the appeal be heard notwithstanding that the appellant 
has not purged his contempt. 

(3)  Where any person aggrieved by any order against
which an appeal may be filed satisfies the High Court that he
intends to prefer an appeal, the High Court may also exercise 
all or any of the powers conferred by sub-section (2).

(4) An appeal under sub-section (1) shall be filed—

(a) in the case of an appeal to a Bench of the High Court, 
within thirty days;

(b) in the case of an appeal to the Supreme Court, within 
sixty days, from the date of the order appealed against.

21. Section 19 give a right to a party to appeal against "any order or decision of 
High Court in exercise of its jurisdiction to punish for contempt". Section 19(1) of 
the Act of 1971 clearly shows that the legislature in its wisdom conferred the right 
of appeal not only against a decision but also against an order. When two words 
are used in a statute, they both have to be given separate meaning. They may be 
read in ejusdem generis but normally they cannot be treated to have the same 
meaning.

22. Section 19 of the Act of 1971 has been the subject-matter of discussion in a 
large number of cases. Even before us, learned counsel for the parties have cited a 
number of judgments. We may, therefore, refer to the same. 

23. In the case of Purushottam Dass Goel v. Hon'ble Mr. Justice B.S. Dhillon 
(AIR 1978 SC 1014), contempt proceedings were initiated against Purushottam 
Das Goel and he challenged the initiation of the contempt proceedings against 
him befoe the Apex Court. After referring to Section 19(1) of the Act, 1971, the 
Apex Court held as follows:-
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"  3......It would appear from a plain reading of the section that an 
appeal shall lie to this Court as a matter of right from any order 
or decision of a bench of the High Court if the order has been 
made in the exercise of its jurisdiction to punish for contempt. 
No appeal can lie as a matter of right from any kind of order 
made by the High Court in the proceeding for contempt: The 
proceeding is initiated under s.17 by issuance of a notice. 
Thereafter, there may be many interlocutory orders passed in 
the said proceeding by the High Court. It could not be the 
intention of the legislature to provide for an appeal to this Court 
as a matter of right from each and every such order made by the 
High Court. The order or the decision must be such that it 
decides some bone of contention raised before the High Court 
affecting the right of the party aggrieved. Mere initiation of a 
proceeding for contempt by the issuance, of the notice on the 
prima facie view that the case is a fit one for drawing up the 
proceeding, does not decide any question. This Court, for the 
first time, cannot be asked in such an appeal to decide whether 
the; person proceeded against has committed contempt of the 
High Court or not. The matter has to be decided either finally or, 
may be. even at an earlier stage an order is made, which does 
decide a contention raised by the alleged contemner asking the, 
High Court to drop the, proceeding. It is neither possible, nor 
advisable, to make an exhaustive list of the: typo of orders which 
may be appealable to this Court under S.19 ."

(Emphasis supplied)

24.  This decision clearly indicates that it is not only final order imposing 
punishment for contempt which are appealable but even if at an earlier stage, an 
order is passed which decides the contentions raised by the alleged contemnor 
asking the High Court to drop the proceedings, such order may be appealable. The 
Apex Court refrained from making an exhaustive list of such orders, which may 
be appealable. 

25.  In D.N. Taneja v. Bhajan Lal [(1988) 3 SCC 26], the appellant had filed a 
petition before the Punjab & Haryana High Court for initiation of contempt 
proceedings against Shri Bhajan Lal, the then Chief Minister of the State. The 
application for contempt was admitted and rule nisi was issued. Thereafter, the 
respondent-Bhajan Lal appeared and opposed the same and filed an affidavit 
denying all the allegations made against him. The High Court thereafter 
dismissed the application for initiation of contempt proceedings and discharged 
rule nisi. An appeal was filed by D.N. Taneja before the Apex Court. A preliminary 
objection was raised by the Respondent that no appeal would lie under Section 
19(1) of the Act, 1971.
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The Apex Court, while dealing with this preliminary objection held as follows :-

“10....When the High Court acquits a contemnor, the High 
Court does not exercise its jurisdiction for contempt, for such 
exercise will mean that the High Court should act in a particular 
manner, that is to say, by imposing punishment for contempt. So 
long as no punishment is imposed by the High Court, the High 
Court cannot be said to be exercising its jurisdiction or power to 
punish for contempt under Article 215 of the Constitution...”

26.    The view taken in D.N. Taneja (supra) was reiterated by the Apex Court in 
State of Maharashtra v. Mahbood S. Allibhay  [(1996) 4 SCC 411] wherein the 
Apex Court held as follows:-

"  3.....On a plain reading Section 19 provides that an appeal 
shall lie as of right from any order or decision of the High Court 
in exercise of its jurisdiction to punish for contempt. In other 
words, if the High Court passes an order in exercise of its 
jurisdiction to punish any person for contempt of court, then 
only an appeal shall be maintainable under sub-section (1) of 
Section 19 of the Act. As sub-section (1) of Section 19 provides 
that an appeal shall lie as of right from any order, an impression 
is created that an appeal has been provided under the said sub-
section against any order passed by the High Court while 
exercising the jurisdiction of contempt proceedings. The words 
'any order' has to be read with the expression 'decision' used in 
said sub-section which the High Court passes in exercise of its 
jurisdiction to punish for contempt. 'Any order' is not 
independent of the expression 'decision'. They have been put in 
an alternative form saying 'order' or 'decision'. In either case, it 
must be in the nature of punishment for contempt. If the 
expression 'any order' is read independently of the 'decision' then 
an appeal shall lie under sub-section (1) of Section 19 even against 
any interlocutory order passed in a proceeding for contempt by 
the High Court which shall lead to a ridiculous result...."

(emphasis supplied)

27.  It would however, again be pertinent to mention that the Apex Court was 
again dealing with an order where the High Court had dropped the contempt 
proceedings and the party aggrieved had filed an appeal against dropping of the 
contempt proceedings.

28.  In R.N. Dey v. Bhagyabati Pramanik [(2000) 4 SCC 400] the Apex Court 
took a different view relying on the observations made in Purushottam Dass Goel 
(supra). The Apex Court held as follows:-
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“10....In our view the aforesaid contention of the learned 
counsel for the respondents requires to be rejected on the 
ground that after receipt of the notice, concerned officers 
tendered unconditional apology and after accepting the same, 
the High Court rejected the prayer for discharge of the Rule 
issued for contempt action. When the Court either suo moto or 
on a motion or a reference, decides to take action and initiate 
proceedings for contempt, it assumes jurisdiction to punish for 
contempt. The exercise of jurisdiction to punish for contempt 
commences with the initiation of a proceeding for contempt and 
if the order is passed not discharging the Rule issued in 
contempt proceedings, it would be an order or decision in 
exercise of its jurisdiction to punish for contempt. Against such 
order, appeal would be maintainable."

(Emphasis supplied)

29.  Thereafter, in Modi Telefibres Ltd. v. Sujit Kumar Choudhary [(2005) 7 
SCC 40), the Apex Court held that an appeal was maintainable against an order 
where the appellant has been held guilty of the contempt even though no 
punishment was imposed upon him, but he by the impugned order was given an 
opportunity to purge himself of the contempt. The Apex Court held that such order 
of the learned Single could not be treated to be an interlocutory order and the right 
of appeal could not be denied to the appellant.

30. In Tamilnad Mercantile Bank Shareholders Welfare Association
(2) vs. S.C. Sekar and others, (2009) 2 SCC 784 (Para 39 to 40), the
Hon'ble Supreme Court held as under :-

" 30. It may be a different matter if the court while passing an 
order decided some disputes raised before it by the contemnor 
asking it to drop the proceedings on one ground or the other. 
Thus, in a given situation, an appeal would be maintainable 
even against a notice to show cause. Here even such a notice has 
not been issued and thus the question of satisfying the court by 
showing cause that the contemnors/respondents had not 
committed any contempt did not arise. Allegations had not been 
made against the Chairman of the meeting. The contempt 
proceedings had been initiated only against the Managing 
Director of the Bank.

40. Although we need not go into the larger question of 
maintainability of the appeal in view of the fact that the matter 
has been referred to the Three Judge Bench in Dharam Singh v. 
Gulzari Lal and others (SLP (Civil) No. 18852 of 2005), but 
prima facie, in view of the decision of this Court in Purshottam 
Das (supra) there cannot be any doubt that in a situation where 

1794 I.L.R. 2023 M.P.Dinesh Shahra Vs. IDBI Bank Ltd. (DB)



order has been passed adverse to the interest of the alleged 
contemnor an appeal would be maintainable particularly 
where a judgment has been passed by a court which is beyond 
its jurisdiction.

31. Some judgments of other High Courts have also been cited before us.
In Anil Kumar Dubey v. Pradeep Kumar Shukla [2017 SCC Online Chh 95] (Para 
48, 49 and 51), Full Bench decision of the Hon'ble High Court of Chhattisgarh 
held as under :-

"  48......In view of the above principles of statutory 
interpretation, normally an attempt has to be made to give all 
the words used in the statute a meaning in the context of the Act. 
In our view, the words "any order or decision" are wide enough to 
include and take within their ambit all orders passed in the 
direction and in exercise of the jurisdiction to punish for 
contempt.

49. Similarly, the phrase "  In exercise of the jurisdiction 
to punish for contempt" not only includes an order actually 
imposing any punishment but also any order or direction which 
may be prejudicial to the contemnor and which, if not passed, 
may terminate the proceedings. As held by the Bombay High 
Court, these may not be actually orders punishing the 
contemnor for contempt but may be a direction prejudicial to 
the contemnor and passed in exercise of contempt jurisdiction. 
Supposing a contemnor files an application that the contempt 
petition itself has been initiated beyond the period of limitation. 
As held by the Apex Court, if order passed on this application is 
only that this issue shall be decided at the time of final hearing, 
no appeal may lie. However, if the Court hears the application 
and decides the matter against the contemnor and holds that the 
contempt petition is within limitation, that will vitally affect his 
rights. In our view, an appeal under Section 19 of the Act, 1971 
would lie against such an order as it is passed in exercise of the 
jurisdiction to punish for contempt. As held by the Apex Court, it 
would not be appropriate to make a list of such orders. Each 
case will have to be decided on its own facts.

51. In view of the above discussion, we answer the 
question referred to this Court by holding that an appeal shall 
lie under Section 19 of the Contempt of Courts Act, 1971 against 
an order framing charge in contempt proceeding."

32.  In Suhas L.Y. v. Taulan Singh CONA No. 5/2018:MANU/UP/3287/2018 
(Para 24), the Hon'ble the Allahabad High Court has held as under :-

1795I.L.R. 2023 M.P. Dinesh Shahra Vs. IDBI Bank Ltd. (DB)



"  24 First of all, we would like to take up the position of law as 
regards the maintainability of the present appeal. It is evident 
from the law relied upon by the learned counsel for the 
respondent cited above in Mednapur Peoples Cooperative 
Bank Limited Case (Supra) wherein it is held that in Contempt 
Proceedings, it is not appropriate to adjudicate or decide any 
issue relating to merits of the dispute between the parties 
because if the High Court decides an issue or makes a direction 
relating to the merits of the dispute in contempt proceedings, the 
aggrieved person would be left with no remedy and in that case 
such an order would be open to challenge in an intra-court 
appeal. Therefore, in view of the law which has been relied upon 
by the learned counsel for the respondent himself, it is 
absolutely clear that in the case at hand by the impugned order, 
it is clearly apparent that the learned Single Judge was not 
satisfied by the impugned orders passed by the appellant 
whereby the representation of the respondent had been disposed 
of, for want of the supporting evidence being placed before the 
learned Single Judge and despite this fact having been brought 
to the knowledge of the learned Single Judge, he has chosen to 
direct the appellant to file his personal affidavit by the 
impugned order as to why further action be not taken against 
him, which clearly suggests that the merit of the impugned order 
has been touched upon by the learned Single Judge which does 
not appear to be the domain in a contempt proceedings and, 
therefore, the appeal under Section 19 would be admissible/ 
maintainable."

(Emphasis supplied)

33. A close analysis of the law laid down by the Apex Court and the High 
Courts as well the provisions of Section 19 of the Act, 1971, we are clearly of the 
view that any order which is not an interlocutory order but by which the High 
Court proceeds to exercise its jurisdiction for contempt, would be appealable. In 
the present case, the appellant/Contemnor was clearly discharged from the 
clutches of the provisions of the Act, 1971 as the process of the issuance of the 
contempt became infructuous upon the submission of the Audit Report to the 
respondent/Bank and the same has been recorded by the Learned Single Bench of 
this Court vide order dated 14/11/2022.

34. In view of the the facts and circumstances of the case as well as looking to 
the various pronunciation of the Apex Court and High Courts, this Court is of the 
considered opinion that an appeal under Section 19(1) of the Act of 1971 is 
maintainable where some bone of contention is decided and adverse finding is 
recorded by the High Court in exercise of jurisdiction to punish for contempt and 
it affects the substantive right of the contemnor.
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35. So far as answer to the second question is concerned, as per amendment in 
Chapter-1 Sub-rule (7) of Rule 4 of Rules of 2008 "disposed of word has been 
inserted" under which the respondent invoking the aforesaid provision has filed 
I.A. No.7268/2022 seeking reviewing/recalling of order dated 13/06/2022 in 
Contempt Case No.1153/2021.

36. The very purpose to amend the Chapter-1 of Sub-Rule(7) of Rule 4 of 
Rules of 2008 was that "to save lot of time and expenses of advocates, parties as 
well as of the office particularly when its not required to scrutinize the 
interlocutory applications as a main case and it also saves time of the Hon'ble 
Court, moreover, minor typographical errors such as date, name, time etc. could 
be corrected by filing interlocutory application in a disposed of case and not to 
review/recall the entire order passed by considering the merits of the case.

37. The amended provision cannot overside the express and substantive
provisions of Chapter-2, Rule 11 of Rules of 2008 "Review" as reproduced under :-

11."  Review Petition - An application under order 47 Rule 1 of 
the Code of Civil Procedure, 1908 or an application for the 
review/recall/modification/clarification of [any][...] order or 
judgment passed in any proceeding [or an application for 
enlargement of time] shall be registered as a Review Petition"

38. In the present case, therefore, in view of the aforesaid provision/ 
order/judgment cannot be allowed to be reviewed/recalled merely on the basis of 
an interlocutory application even without considering the question of limitation.

39. Accordingly, the order impugned dated 14/11/2022, passed in Contempt 
Case No.1153/2021 is hereby set-aside. As a consequence, the order dated 
13/06/2022, passed in Contempt Case No.1153/2021 stands revived.

40. With the aforesaid, the present contempt appeal is allowed. No order as to 
costs.

Appeal allowed

I.L.R. 2023 M.P. 1797
Before Mr. Justice G.S. Ahluwalia

MP No. 1571/2023 (Jabalpur) decided on 29 March, 2023

SANT KUMAR  …Petitioner

Vs.

GAURISANKAR & ors.     …Respondents

A. Land Revenue Code, M.P. (20 of 1959), Section 250 – 
Requirement – Held – After amendment, now there is not limitation of 2 years 
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– The only requirement is that if a Bhoomiswami has been improperly 
dispossessed then the order u/S 250 of the Code can be passed – Tehsildar was 
wrong in holding that since petitioner is in possession for last 40-50 years, 
therefore he has no jurisdiction to pass orders u/S 250 of the Code – Order of 
SDO and Addl. Commissioner are affirmed – Petition dismissed. 

   (Paras 7, 17 & 18)                                                                                       

d- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 250 & vis{kk & 
vfHkfu/kkZfjr & la'kks/ku ds i'pkr~] vc 2 o"kZ dh ifjlhek ugha gS & ,dek= vis{kk gS 
fd ;fn HkwfeLokeh dks vuqfpr :i ls csdCtk fd;k x;k gS rks lafgrk dh /kkjk 250 ds 
varxZr vkns'k ikfjr fd;k tk ldrk gS & rglhynkj dk ;g Bgjkuk xyr Fkk fd 
pwafd ;kph fiNys 40&50 o"kksZa ls dCts esa gS] vr% mls lafgrk dh /kkjk 250 ds varxZr 
vkns'k ikfjr djus dh dksbZ vf/kdkfjrk ugha gS & mi[kaM vf/kdkjh ,oa vfrfjDr 
vk;qDr ds vkns'k dh vfHkiqf"V & ;kfpdk [kkfjtA 

 B. Adverse Possession – Held – Adverse possession does not mean 
long possession – It means open, hostile and adverse even to the knowledge of 
the true owner – Unless and until the basic ingredients that petitioner was in 
possession which was open, hostile and animus to the knowledge of the true 
owner, are established, he cannot claim that he has perfected his title by way 
of adverse possession.    (Para 17)

[k- izfrdwy dCtk & vfHkfu/kkZfjr & izfrdwy dCts dk vFkZ yacs le; ls 
dCtk ugha gS & bldk vFkZ okLrfod Lokeh ds Kku esa Hkh Li"V] i{kfojks/kh rFkk izfrdwy gS & 
tc rd ;g ewyHkwr ?kVd fd ;kph ,sls dCts esa Fkk tks fd okLrfod Lokeh ds Kku esa 
Li"V] i{kfojks/kh rFkk vk'kf;r Fkk] LFkkfir ugha gksrs] og ;g nkok ugha dj ldrk fd 
mlus izfrdwy dCts ds ek/;e ls viuk gd fl) dj fy;k gSA 

Cases referred:

(2006) 7 SCC 470, (2016) 9 SCC 44, FA No. 12/1994 decided on 
25.01.2023.

Sachin Jain, for the petitioner. 
Shanti Tiwari, P.L. for the respondent/State. 
Nand Kishore, for the respondent No. 1. 

O R D E R

G.S. AHLUWALIA, J.:- This petition under Article 227 of the Constitution 
of India has been filed against the order 22.02.2023 passed by Additional 
Commissioner, Jabalpur, District Jabalpur (M.P) in case No.0046/Appeal/2022-
23 against the order passed under section 250 of the M.P Land Revenue Code, 
whereby evicting the petitioner from the land in dispute. 
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2. The facts of the case, in short are that an application for demarcation
was filed by the respondent under section 129 of the M.P.L.R. Code and after
the demarcation, the demarcation report was accepted. In the demarcation
report, the petitioner was found to be an encroacher. On the basis of the 
demarcation report, the respondent preferred an application under section 250 of 
M.PLR Code. The said application was decided by the Tehsildar by order dated 
08.12.2021 passed in RCA No.0369(RCMS)/B-121/2020-21, and rejected the 
same on the ground that it appears that the petitioner (in this petition) is in 
possession of the land in dispute for last 40-50 years. Therefore, the revenue 
authorities have no jurisdiction to pass an order under section 250 of M.PLR 
Code. 

3. Being aggrieved by the order passed by the Tehsildar, the respondent
preferred an appeal, which was allowed by the SDO (Revenue) Ghansore
District Seoni in Appeal No.40/Appeal/2021-22 by order dated 30.03.2022 and 
on the basis of the demarcation report directed for eviction of the petitioner from 
the 0.07 hectares of land forming part of the Khasra No. 27. The second appeal 
filed by the petitioner has been dismissed by the Additional Commissioner, 
Jabalpur, Division Jabalpur by order dated 22.02.2023 passed in Case No.0046/ 
Appeal/2022-23.

4. It is submitted by the counsel for the petitioner that initially the
petitioner had not assailed the order of the demarcation passed by the Tehsildar
under section 129 of the M.PLR Code but day before yesterday an appeal has been 
filed along with application under section 5 of the Limitation Act. The petitioner 
has also filed a civil suit and by order dated 25.01.2023 passed by the Civil Judge, 
Junior Division, Ghansore District Seoni in RCSA No.08/2022 a temporary 
injunction order has been issued in respect of Khasra No.26, 28 and 29. However 
it is fairly considered by the counsel for the petitioner that the disputed property is 
Khasra No. 27. 

5.  Per Contra, it is submitted by the counsel for the respondent that the civil 
suit which has been filed petitioner is in respect of Khasra No. 26, 28 and 29 and 
the respondent has no concern with the aforesaid khasras numbers. The 
respondent is the owner of Khasra No.27. The petitioner was found to have 
encroached upon 0.07 hectares of land forming part of Khasra No. 27. Therefore, 
temporary injunction order issued in civil suit filed by the petitioner has no 
relevance so far as disputed property in question is concerned. 

6. Heard learned counsel for the parties.

7. Section 250 of M.P.L.R. Code, which stood before 25.09.2018 provided 
that if a bhoomi swami not covered by Clause-A of Clause 1(a) of Sub-section 1 of 
Section 250 M.P.L.R. Code, is dispossessed within 2 years then the order under 

1799I.L.R. 2023 M.P. Sant Kumar Vs. Gaurisankar



section 250 can be passed. Thus in order to avail the remedy under section 250 of 
M.PLR Code, the bhoomi swami was required to prove that he has been 
dispossessed within 2 years from the date of application. However, the limitation 
of 2 years has been deleted by Act No.23 of 2018 and now there is no period of 
limitation. On the contrary, the only requirement is that if a Bhoomi Swami has 
been improperly dispossessed then the order under section 250 of M.P.L.R. Code 
can be passed. Therefore, the Tehsildar was wrong in holding that since the 
petitioner is in possession for last 40-50 years, therefore, he has no jurisdiction to 
pass an order under section 250 of M.P.L.R. Code. 

8. Undisputedly, the SDO (Revenue) Ghansore and the Additional 
Commissioner, Jabalpur, Division Jabalpur have passed an order on the basis of a 
demarcation report in which the petitioner was found to have encroached upon 
0.07 hectares of land forming part of Khasra No.27. 

9. The case was taken up for hearing on 20.03.2023 and a singular question 
was put to the counsel for the petitioner, that in absence of any challenge to the 
demarcation order, then how the order passed by the SDO (Revenue) Ghansore 
and the Additional Commissioner, Jabalpur, Division Jabalpur can be said to be 
bad in law? Accordingly, the counsel for the petitioner had sought a day's time to 
verify as to whether order under section 129 of MPLR Code was challenged or 
not. However, it appears that taking clue from the observation made by this Court, 
the petitioner has filed an application under section 129 (5) of M.PLR Code. Now 
it is submitted that on 27.03.2023 the petitioner has filed an application under 
section 129(5) of M.PLR Code before the SDO (Revenue). 

10. Now the question for consideration is that what would be effect of
the filing of an application under section 129(5) of M.P.LR Code before the
SDO (Revenue) on 27.03.2023. The application under section 250 of M.PLR
Code was filed on 30th September, 2019, which is evident from the affidavit
annexed with the application under section 250 of M.PLR Code filed as
Annexure P-4. Thereafter the matter was decided by the Tehsildar and went upto 
the Additional Commissioner, Jabalpur. Thus, it is clear that till the matter was 
decided by the Additional Commissioner, there was no application under section 
129(5) of M.P.L.R. Code before the SDO. This Court under Article 227 of 
Constitution of India, is required to exercise the supervisory power to consider as 
to whether the tribunals below have acted within the four corners of their 
jurisdiction or not ? Admittedly, there was no application under section 129(5) of 
M.P.L.R. Code till the matter was decided by the Additional Commissioner, 
Jabalpur. Even on the date of filing of this petition, there was no application under 
section 129(5) of M.PLR Code. Even on the date of first hearing i.e 20.03.2023 
there was no application under section 129(5) of M.PLR Code. Thus, in exercise 
of powers under Article 227 of Constitution of India, this Court cannot hold that 
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since now the petitioner has filed an application under section 129(5) of M.PLR 
Code on 27.03.2023, therefore the orders passed by the SDO (Revenue) Ghansore 
and the Additional Commissioner, Jabalpur, Division Jabalpur are bad.

11. It is further submitted by counsel for the petitioner that the demarcation 
was done behind his back and therefore, the said order is annulity because in a 
judicial as well as quasi judicial proceedings the principle of audi alterum partem 
should be followed in its strict sense and in that case adversely effected litigant is 
not supposed to point out the prejudice.

12. The submissions made by the counsel for the petitioner is convincing but 
unless and until the petitioner succeeds in establishing that he was not served with 
the notice and he was proceeded ex parte contrary to the principle of natural 
justice, he will not be in a position to claim that the order under section 129(4) of 
M.P.L.R. Code was passed behind his back. It is well settled principle of law that 
even an illegal order is required to be set aside and so long as it remains on the file 
of the case, it is binding on the parties. The Supreme Court in the case of M. 
Meenakshi & Others Vs. Metadin Agarwal (Dead) By LRS. & Others (2006) 7 
SCC 470, has held- 

"17. The competent authority under the 1976 Act was not 
impleaded as a party in the suit. The orders passed by the 
competent authority therein could not have been the subject-
matter thereof. The plaintiff although being a person aggrieved 
could have questioned the validity of the said orders, did not 
chose to do so. Even if the orders passed by the competent 
authorities were bad in law, they were required to be set aside in 
an appropriate proceeding. They were not the subject-matter of 
the said suit and the validity or otherwise of the said proceeding 
could not have been gone into therein and in any event for the 
first time in the letters patent appeal."

13.      The Supreme Court in the case of Anita International Vs. Tungabadra 
Sugar Works Mazdoor Sangh & Others (2016) 9 SCC 44, has held-

"54. We are also of the considered view, as held by the 
Court in Krishnadevi Malchand Kamathia Vs. Bombay 
Environment Action Group (2011) 3 SCC 363, that it is not open 
either to parties to a lis or to any third parties to determine at 
their own that an order passed by a court is valid or void. A party 
to the lis or a third party who considers an order passed by a 
court as void or non est, must approach a court of competent 
jurisdiction to have the said order set aside on such grounds as 
may be available in law. However, till an order passed by a 
competent court is set aside as was also held by this Court in 
Official Liquidator Vs. Allahabad Bank (2013) 4 SCC 381 and 
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Jehal Tanti Vs. Nageshwar Singh (2013) 14 SCC 689, the same 
would have the force of law, and any act/action carried out in 
violation thereof would be liable to be set aside. We endorse the 
opinion expressed by this Court in Jehal Tanti case (supra). In 
the above case, an earlier order of a court was found to be 
without jurisdiction after six years. In other words, an order 
passed by a court having no jurisdiction had subsisted for six 
years. This Court held that the said order could not have been 
violated while it subsisted. And further that the violation of the 
order before it is set aside is liable to entail punishment for its 
disobedience. For us to conclude otherwise may have disastrous 
consequences. In the above situation, every cantankerous and 
quarrelsome litigant would be entitled to canvass that in his 
wisdom the judicial order detrimental to his interests was void, 
voidable, or patently erroneous. And based on such plea, to 
avoid or disregard or even disobey the same. This course can 
never be permitted."

14. This Court in the case of New Education Society Vs. K.K. Nagariya passed 
on 25.01.2023 in F.A. No.12 of 1994, has held as under-

“12. Thus, it is clear that if a litigant is of the view that the 
order which has been passed is an illegal order then he has to 
challenge the same and unless and until the said order is set 
aside, no-one can claim that he would not follow the same or the 
same is not binding on him. It is not the case of appellants that 
the orders passed by Administrator were void and nullity. Their 
contention is that the orders passed by Administrator were 
illegal.”

15. It is further submitted by the counsel for the petitioner that once the 
Tehsildar had rejected application filed under section 250 of MPLR Code by 
holding that he has no jurisdiction then the SDO instead of deciding the appeal on 
merit should have remanded the matter back to the Tehsildar. 

16. Considered the submission made by the counsel for the petitioner. 

17. The Tehsildar had rejected the application under misconception of law 
that he has no jurisdiction in the matter and the limitation for filing an application 
under section 250 of M.PLR Code is 2 years, whereas, the application under 
section 250 of M.PLR Code was filed sometime in the month of September, 2019 
and the amendment was already incorporated by Amendment Act No. 23 of 2018 
and limitation of 2 years was already deleted. So far as the finding given by the 
Tehsildar that the petitioner is in possession of the land for last 40-50 years is 
concerned, the said finding is based on no evidence at all. Further more whether 
the petitioner had perfected his title by way of adverse possession or not is beyond 
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the scope of jurisdiction of the revenue authorities. Adverse possession does not 
mean long possession. Adverse possession means open, hostile and adverse even 
to the knowledge of the true owner. Unless and until the basic ingredients that the 
petitioner was in possession which was open, hostile and annimus to the 
knowledge of the true owner, are established, he cannot claim that he has 
perfected his title by way of adverse possession. Therefore, such finding cannot 
be given by the Tehsildar. Under these circumstances, there was no need for the 
SDO to remand the matter back.

18. Accordingly, the order dated 30.03.2023 passed by the SDO (Revenue) 
Ghansore and order dated 22.02.2023 passed by Additional Commissioner, 
Jabalpur, are hereby affirmed. However it is made clear that in case if the 
application filed by the petitioner under section 129(5) of M.PLR Code is allowed 
and if it is found that he has not encroached upon 0.07 hectares of land forming 
part of Khasra No.27 then the petitioner shall be free to seek reversion of the said 
encroached land. 

19. It is made clear that there is no stay on the execution of the orders passed 
by the SDO (Revenue) Ghansore and the Additional Commissioner, Jabalpur, 
Division Jabalpur. 

20. Petition fails and is hereby dismissed.

Petition dismissed

I.L.R. 2023 M.P. 1803
Before Mr. Justice Vivek Rusia

MP No. 300/2023 (Indore) decided on 9 May, 2023

MOHD. SHAFI & ors.  …Petitioners

Vs. 

CHAND KHAN & ors.          …Respondents

Civil Procedure Code (5 of 1908), Order 6 Rule 17, Order 8 Rule 1 & 
Order 8 Rule 6A – Amendment – Scope – Held – Apex Court concluded that 
provision of O-6 R-17 CPC prohibits for bringing a new case by way of an 
amendment and written statement – By way of an amendment, defendant 
cannot be permitted to raise counter claim against co-defendant because by 
virtue of O-8 R-6A, it could be raised by defendant against the claim of 
plaintiff – Since proposed amendment is declined thus the documents filed 
under O-8 R-1 CPC are also not liable to be taken on record – Petition 
dismissed with cost.   (Paras 7 to 9)

 flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 6 fu;e 17] vkns'k 8 fu;e 1 o 
vkns'k 8 fu;e 6A & la'kks/ku & O;kfIr & vfHkfu/kkZfjr & loksZPp U;k;ky; us 
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fu"df"kZr fd;k gS fd fl-iz-la- ds vkns'k&6 fu;e&17 dk mica/k fdlh la'kks/ku ,oa 
fyf[kr dFku ds ek/;e ls ,d u;k izdj.k ykuk izfrf"k) djrk gS & ,d la'kks/ku ds 
ek/;e ls] izfroknh dks lg&izfroknh ds fo:) izfrnkok djus dh vuqefr ugha nh tk 
ldrh D;ksafd vkns'k&8 fu;e&6A ds vk/kkj ij] bls izfroknh }kjk oknh ds nkos ds 
fo:) izLrqr fd;k tk ldrk gS & pwafd izLrkfor la'kks/ku vLohdkj dj fn;k x;k gS 
vr% fl-iz-la- ds vkns'k&8 fu;e&1 ds varxZr izLrqr nLrkost Hkh vfHkys[k ij fy;s 
tkus gsrq ;ksX; ugha gSa & ;kfpdk lO;; [kkfjtA 

Cases referred:

(1976) 4 SCC 320, (1991) 11 SCC 690, 2023 SCC Online SC 566.

Manish Kumar Joshi, for the petitioners.
Yogesh Saxena, for the respondent No. 1 & 2. 
Veer Kumar Jain alongwith Vaibhav Jain, for the respondent. 

O R D E R

VIVEK RUSIA, J.:- Petitioners/defendants have filed this petition under 
Article 227 of the Constitution of India challenging the validity of order dated 
10.01.2023 passed in R.C.S.A/2/2014 whereby application filed under order 6 
Rule 17 of C.P.C. seeking amendment in the written statement and application 
under order 8 Rule1 of C.P.C. seeking permission to file document has been 
rejected.

Facts of the case in short are as under:-

2. Respondent Nos. 1 and 2 being plaintiff filed suit for declaration and
permanent injunction for the land survey No.641 area 3.20 hectare and 643/1
area 2.06 situated at Village Matanakala, Tehsil & District Ujjain in order to
challenge the validity of sale deed dated 13.01.2014 executed by defendant
Nos.1 to 3 (petitioners) in favour of defendant No.4 ( respondent No.3). The
Civil Suit is pending since 2014. According to the plaintiff, the suit land was
purchased by Kareem Khan who died in the year 1980. His wife Jawa Bai had
no issue. Father of the plaintiff used to live in Kareem Khan's house. The
mother of plaintiff Faizanbai and Jawa Bai were real sister. After the death of 
Kareem Khan, the name of Jawa Bai was mutated in the revenue record as owner 
who died in the year 1996. During her life time, she declared the plaintiffs her 
legal heirs and executed a oral Hiba in their favour. After the death of Jawa Bai, the 
plaintiff moved an application for mutating their name and case was registered by 
the Naib Tehsildar and after recording the evidence, the order was passed on 
07.08.1996 in favour of the plaintiff. Thereafter, the plaintiffs sold the land survey 
No.643 area 0.13 RA to Shantabai on 26.06.2000. The plaintiffs also received 
compensation for Gas Pipeline for the said land. According to the plaintiff in the 
month of January 2014, some miscreants tried to take possession of the land. They 
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disclosed that the defendant No.4 has purchased the land from the defendant No.1 
to 3. They further enquired and found that the defendant No.1 to 3 filed an appeal 
before the SDO against the order dated 07.08.1996 and on the basis of forge 
service report the order of mutation got set aside and got recorded their name in 
the revenue record vide order dated 19.08.2013. Thereafter, they filed an appeal 
before the SDO, where stay has been granted. Therefore, sale deed dated 
13.01.2014 is void and not binding on the plaintiffs. 

3. The defendant No.1 to 3 i.e. petitioners appeared and filed the written
statement admitting the execution of sale deed 13.01.2014 in favour of
defendant No.4. According to the defendants their grand father Nathu Kha was
real brother of Kareem Khan who died without issue and they are the son of
Mohhamad Khan therefore, they had inherited the property of Kareem Khan
after the death of Jawa Bai. They have denied the execution of oral Hiba. The 
defendant No.4 also filed written statement and prayed for dismissal of suit. They 
also filed cross appeal seeking declaration that they have become owner of the suit 
and the plaintiffs be restrained not to interfere in their peaceful possession.

4. Thereafter issues were framed and plaintiffs gave evidence and witnesses 
were cross examined.

5. On 09.01.2023, the defendant No.1 to 3 moved an application under Order 
6 Rule 17 of C.P.C. proposing the amendment to the effect that on the basis of sale 
deed dated 13.01.2014, the defendant No.4 has illegally got mutated its name in 
the revenue record and against which an appeal has been filed. The defendants are 
also seeking amendment in the written statement to the effect that the defendant 
No.1 to 3 executed the sale deed without any sale consideration and forgery was 
committed with them, therefore, the sale deed is not binding on them. They also 
filed an application under Order 8 Rule 1 of CPC for taking the documents on 
record specially the an order dated 14.07.2022 passed by Sub Divisional Officer 
(Rural) under provision of Madhya Pradesh Kuchakra of Parigraha and Mukti 
Adhiniyam. 

6. However, by the aforesaid order dated 14.07.2022, the Sub Divisional 
Officer did not find any ground to interfere with the sale deed and dismissed as not 
maintainable. The defendants have failed to prove that the amount given by 
defendant No.4 was not as a loan and the sale deed was executed as security. The 
application was opposed by the petitioner as well as defendant No.4. The learned 
District Judge vide impugned order dated 10.01.2023 has dismissed the 
application, hence, this petition before this Court. 

I have heard learned counsel for the parties.

7. The plaintiffs filed the suit in the year 2014 challenging the sale deed
executed by defendant No.1 to 3 in favour of respondent No.4 on the basis of
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oral Hiba. The defendant No.1 to 3 filed written statement specifically admitting 
the sale of land to the defendant No.4 by way of registered sale deed and receipt of 
Rs.3,43,73,000/-. The written statement was filed in the year 2014-15.Thereafter, 
the issues were framed, the plaintiffs have examined their witnesses and they were 
cross examined. At the stage of defendants' evidence, now the present application 
under Order 6 Rule 17 of CPC has been filed virtually withdrawing the admission 
of execution of sale deed and receipt of sale consideration. The learned Civil 
Court has rightly placed reliance upon the judgment passed by Apex Court in case 
of Modi Spinning & Weaving Mills Co vs Ladha Ram & Co (1976) 4 SCC 320 that 
the provision Order 6 Rule 17 of CPC prohibits for bringing a new case by way of 
amendment and written statement. The learned Court has also rightly placed 
reliance upon the judgment Shiromani Gurdwara Prabhandak vs Jaswant Singh 
(1991) 11 SCC 690 that at the belated stage the defendant cannot be permitted for 
inconsisting and contrary averment.

8.  Shri Jain, learned Senior counsel appearing for the respondent No.3 
submits that now by way of amendment, the present petitioners are trying to 
create controversy with defendant No.4 and virtually a counter claim against the 
defendant No.4 in suit filed by the respondent No.1 and 2 plaintiffs. The Apex 
Court in its recent judgment passed in case of Damodhar Narayan Sawale (d) 
through LRs Vs. Tejrao Bajirao Mhaske reported 2023 SCC Online SC 566 has 
held that the defendant could not be permitted to raise counter-claim against the 
co-defendant because by virtue of Order VIII Rule 6A, it could be raised by 
defendant against the claim of the plaintiff. Relevant portion of the judgment is 
reproduced below:

31 Thus, a careful scanning of the impugned judgment would 
reveal that virtually, the High Court considered the validity of 
the sale deed dated 04.07.1978 executed by the second 
defendant in favour of the first defendant Civil Appeal No.930 
of 2023 under the Fragmentation Act, without directly framing 
an issue precisely on the same and then, decided the validity of 
the sale deed dated 21.04.1979 executed by the second 
defendant in favour of the plaintiff. We have already taken note 
of the decision of this Court in Rohit Singh's case (supra), 
wherein it is observed that a defendant could not be permitted to 
raise counter-claim against co-defendant because by virtue of 
Order VIII Rule 6A, CPC it could be raised by a defendant 
against the claim of the plaintiff. Be that as it may, in the instant 
case, no such counter-claim, which can be treated as a plaint in 
terms of the said provision and thereby, enabling the court to 
pronounce a final judgment in the same suit, both on the original 
claim and on the counter- claim, was filed by the second 
defendant. That apart, indisputably, the second defendant did not 
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dispute the execution of the registered sale deed dated 
04.07.1978 by him in favour of the first defendant and in his 
written statement the second defendant had only stated that 
according to the provisions of the Fragmentation Act the 
plaintiff was not entitled to any relief. When that be so, legally 
how can the High Court hold the sale deed dated 04.07.1978 
executed by the second defendant in favour of the first 
defendant, void under the provisions of the Civil Appeal No.930 
of 2023 Fragmentation Act without precisely framing an issue 
and then, based on it, going on to consider the validity of Ext. 
128 sale deed dated 21.04.1979 executed by the second 
defendant in favour of the plaintiff, even-after noting the 
finding of the First Appellate Court that as relates the sale of one 
acre of land under Ext.128 sale deed the second defendant did 
not have any grievance and then, observing, in tune with the 
same, that the second defendant did not dispute that he sold one 
acre of land to the plaintiff as per Ext.128 sale deed for the 
consideration of Rs. 3000/- and had shown readiness and 
willingness to deliver the possession of it to the plaintiff. To 
make matters worse, the High Court has failed to consider the 
crucial issue whether the plaintiff is entitled to possession of the 
suit land on the strength of the registered Ext.128 sale deed 
executed by the defendants.

32. The long and short of this long discussion is that for all the 
reasons mentioned above, the decision of the High Court on the 
validity of the sale transaction covered under the sale deed dated 
04.07.1978 executed by the second defendant in favour of the 
first defendant, in terms of the provisions under the 
Fragmentation Act (when that question was not legally 
available to be Civil Appeal No.930 of 2023 considered in the 
subject suit) and the virtual declaration of the said sale as void, 
are absolutely unsustainable. It is the product of erroneous 
assumption of jurisdiction and also erroneous and perverse 
appreciation of evidence. It being the foundation for holding the 
registered sale deed dated 21.04.1979 (Ext.128) as void under 
Sub-section (1) of Section 9 of the Fragmentation Act, it is 
unsustainable. The various reasons mentioned above would 
support our conclusion as above.

36. Now, what remains to be looked into is the grievance of the 
second respondent with respect to the balance extent of 2 acres 
and 20 guntas involved in the transaction. In the context of the 
contentions raised by the second defendant viz., the first 
respondent in this appeal, what is relevant and crucial is not only 
the factum of registration of Ext.128 and its execution by the 
second defendant but also the admission of execution of sale 
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deed dated 04.07.1978 by him in favour of the first defendant. 
True that the second defendant contended that it was executed 
as a collateral security for a money lending transaction. We have 
noted earlier, by referring to the decision in Rohit Singh's Case 
(supra) that a defendant could not be permitted to raise counter-
claim against a co- defendant as by virtue of Order VIII Rule 
6A, CPC, it could be raised by a defendant only against the 
claim of the plaintiff. Evidently, the High Court did not frame 
the validity of the sale deed dated 04.07.1978 executed by the 
second defendant in favour of the first defendant as a question of 
law though the trial Court also arrived at a finding on this issue 
without framing it as a Civil Appeal No.930 of 2023 specific 
issue. The indisputable fact is that the said sale deed dated 
04.07.1978 was admittedly, executed and registered about nine 
(9) months prior to the execution and registration of  Ext. 128 
sale deed. Ext. 128 would reveal that it involves the entire extent 
of 3 acres 20 guntas in Survey No. 20/2 of Gangalgaon village 
and the first defendant is also an executant of the same. The 
observation and finding of the High Court in the first limb of 
paragraph 24 of the impugned judgment that the second 
defendant did not dispute the sale of one acre of land to the 
plaintiff as per Ext. 128 for the consideration of Rs. 3000/- 
would indicate that the balance amount of Rs. 7000/- was the 
consideration for the balance extent of land covered under Ext. 
128. Since the validity of the sale deed dated 04.07.1978 was 
not an issue/question that could be raised by the second 
defendant against the first defendant in the subject suit and was 
rightly, not raised as an issue, the first defendant not only did not 
dispute the sale of such extent to the plaintiff but admitted the 
joint execution of Ext. 128 and receipt of sale consideration, as 
incorporated in Ext. 128 and since the second defendant got no 
case that he had assailed the validity of the sale deed dated 
04.07.1978 either before any competent authority or competent 
Civil Court Civil Appeal No.930 of 2023 this question needs no 
further elaboration. An inter-se dispute on the validity of the 
sale deed dated 04.07.1978, if at all between the second and first 
defendants, could not have been considered in the subject-suit, 
for the reasons already mentioned as it would amount to 
adjudication of right or a claim, by way of counter-claim by one 
defendant against his co-defendant. Finding on its voidness 
under the Fragmentation Act was already held as unsustainable 
by us.''

9.  Thus, Shri Jain, learned Senior counsel has rightly submitted that by way 
of amendment now the defendant No.1 to 3 have submitted a counter claim 
against the defendant No.4 by disputing the execution of sale deed and receipt of 
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sale consideration. Such amendment cannot be permitted to be brought on record. 
The document filed alongwith an application under Order 8 Rule 1 of CPC to 
support the propose amendment. Since the proposed amendment have been 
declined, therefore, said documents are also not liable to be taken on record.

In view of above, Misc. Petition is dismissed with cost of Rs. 5000/- to be 
deposited Legal Service Authority, Ujjain.

Petition dismissed

I.L.R. 2023 M.P 1809
Before Mr. Justice Vivek Agarwal

MP No. 3505/2018 (Jabalpur) decided on 22 June, 2023

SHOBARANI (SMT.)  …Petitioner

Vs.

SMT. MALTI BAI    …Respondent

(Alongwith M.P. No. 4173/2018)

A. Civil Procedure Code (5 of 1908), Section 30 & Order 11 Rule 1 – 
Discovery by Interrogatories – Held – Purpose of administering interrogatories 
to  opponent is to obtain admission from him with object of facilitating proof 
of his case as also to save the cost which may otherwise be incurred in adducing 
evidence to prove necessary facts – In instant case, all proposed interrogatories 
are the once which could be put to plaintiff in cross-examination – Application 
was rightly dismissed by trial Court – Petition dismissed.         (Paras 4, 5 & 7)

d- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 30 o vkns'k 11 fu;e 1 & 
ifjiz'uksa }kjk izdVhdj.k & vfHkfu/kkZfjr & fojks/kh ls ifjiz'u djus dk iz;kstu mlds 
izdj.k ds lcwr dks lqdj cukus ds mn~ns'; ls mlls Lohd`fr izkIr djuk gS vkSj lkFk 
gh vko';d rF;ksa dks lkfcr djus ds fy, lk{; is'k djus esa vU;Fkk mixr gksus okys 
O;; dks cpkuk gS & orZeku izdj.k esa] lHkh izLrkfor ifjiz'u ,sls gSa ftUgsa 
izfr&ijh{k.k esa oknh ds le{k j[kk tk ldrk gS & fopkj.k U;k;ky; }kjk vkosnu 
mfpr :i ls [kkfjt fd;k x;k Fkk & ;kfpdk [kkfjtA 

 B. Civil Procedure Code (5 of 1908), Section 30 & Order 11 Rule 1 – 
Interrogatories – Held – Apex Court concluded that the interrogatories 
which are in the nature of cross-examination, such as questions put only to 
test credibility of the party interrogated, will not be allowed.   (Para 6)

 [k- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 30 o vkns'k 11 fu;e 1 & 
ifjiz'u & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k gS fd os ifjiz'u tks 
izfrijh{k.k ds Lo:i esa gSa] tSls fd ifjiz'u fd;s x;s i{kdkj dh dsoy fo'oluh;rk 
dk ijh{k.k djus ds fy, iwNs x;s iz'u] dks eatwjh ugha nh tk,xhA 
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Cases referred:

I.L.R. (2016) M.P. 2999, AIR 1972 SC 1302.

Avinash Zargar, for the petitioner in MP No. 3505/2018 & MP No. 
4173/2018.

Ashish Shroti, for the respondent in MP No. 3505/2018 & M.P. No. 
4173/2018.

O R D E R

VIVEK AGARWAL, J.:- These Miscellaneous Petitions are filed by the 
defendant, being aggrieved of order dated 03.07.2018 and 13.03.2018, 
respectively, passed by learned II Civil Judge, Class-II, Khandwa (M.P.), in Civil 
Suit No.258-A/2016 & Civil Suit No.259-A/2016, whereby, application under 
Order 11 Rule 1 of Code of Civil Procedure (hereinafter referred to as 'CPC' for 
short), moved by the defendant was rejected by the trial Court observing that since 
case was already fixed for evidence of the plaintiff and her affidavit in lieu of oral 
evidence was already filed, thus, there was no justification in filing application 
under Order 11 Rule 1 CPC after ten months of filing of the affidavit of 
examination-in-chief, without cross-examining the plaintiff. Thus, recording a 
finding that since cross-examination of the plaintiff is pending, rejected the 
application under Order 11Rule 1 CPC.

2.  Reliance is placed by Shri Zargar on the judgment of a Coordinate Bench 
in Poonam Mansharamani (Smt.) Vs. Ajit Mansharamani [I.L.R. (2016) MP 
2999], wherein it is held that issues can be framed on the basis of interrogatories 
and trial Court was required to examine whether the interrogatories have 
reasonable close connection with "matter in question". Thus, Coordinate Bench 
remanded the matter to the trial Court.

3.  Shri Ashish Shroti, Advocate, for respondents supports the impugned 
order.

4. After hearing learned counsel for the parties and going through the record, 
there is a scheme of procedure which is to be followed starting from institution of 
suits. Section 30 CPC provides that subject to such conditions and
limitations as may be prescribed, the Court may, at any time either of its own
motion or on the application of any party, - (a) make such orders as may be 
necessary or reasonable in all matters relating to the delivery and necessary of 
interrogatories, the admission of documents and facts, and the discovery, 
inspection, production, impounding and return of document or other material 
objects produceable as evidence.

5. When this is read with Order 11 Rule 1 CPC, which provides for discovery
by interrogatories, then it is abundantly clear that the purpose of administering
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interrogatories to the opponent to obtain admission from him with the object of 
facilitating proof of his case as also to save the cost which may otherwise be 
incurred in adducing evidence to prove the necessary facts, then Order 10 Rule 1 
CPC deals with admission or denial. After that stage Order 11 Rule 1 CPC 
provides for administration of interrogatories.

6. In RajNarain Vs. Smt. Indira Nehru Gandhi and another (AIR 1972
SC 1302), Supreme Court has held that the interrogatories which are in the
nature of cross-examination, such as questions put only to test the credibility of 
the party interrogated, will not be allowed.

7. In the present case, perusal of Annx.P/4, application under Order 11 Rule 
1 CPC reveals that all the proposed interrogatories are the once which could be put 
to the plaintiff in cross-examination and, therefore, keeping in mind the law laid 
down by Hon'ble Supreme Court in Raj Narain (supra), there is no illegality in the 
impugned order calling for interference. In fact, the judgment rendered by 
Coordinate Bench in Poonam Mansharamani (supra), is distinguishable on its 
own facts, inasmuch, as prior to framing of the issues interrogatories were 
delivered to the trial Court and that was not the stage when the party was already 
available for cross-examination and these facts of that case being distinguishable, 
are not applicable to the present case. 

8.    Accordingly, petitions fail and are dismissed.

Petition dismissed

I.L.R. 2023 M.P. 1811
Before Mr. Justice Hirdesh

MP No. 4686/2022 (Indore) decided on 7 August, 2023

ESPIC CONSULTING PVT. LTD. (M/S)  …Petitioner

Vs. 

NEERAJ PANJWANI & anr.        …Respondents

Accommodation Control Act, M.P. (41 of 1961), Section 13(2) – Scope – 
Held –  Only the dispute relating to rate of rent is covered u/S 13(2) and the 
dispute relating to arrears, quantum and adjustment are outside the scope of 
Section 13(2) of 1961 Act – Application was rightly dismissed – Petition 
dismissed.    (Para 8 & 9)

 LFkku fu;a=.k vf/kfu;e] e-Á- ¼1961 dk 41½] /kkjk 13¼2½ & O;kfIr & 
vfHkfu/kkZfjr & /kkjk 13¼2½ ds varxZr dsoy HkkM+s dh nj ls lacaf/kr fookn vkrk gS rFkk 
cdk;k] ek=k ,oa lek;kstu ls lacaf/kr fookn vf/kfu;e 1961 dh /kkjk 13¼2½ dh ifjf/k 
ls ckgj gS & vkosnu mfpr :i ls [kkfjt fd;k x;k Fkk & ;kfpdk [kkfjtA 
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Cases referred:

2000 (4) SCC 380, 2010 (1) MPLJ 438. 

Ajay Kumar Assudani, for the petitioner.
V.K. Jain with Arpit Kumar Oswal, for the respondent [Caveat]. 

O R D E R

HIRDESH, J. :- This miscellaneous petition under Article 227 of the 
Constitution of India has been filed by the petitioner being aggrieved by the order 
dated 01.09.2022 passed by XVI Additional District Judge, Indore in COS 
No.243-A/2021 by which the application under Section 13(2) of Accommodation 
Control Act, 1961 has been dismissed.

2. Learned counsel for the petitioner submits that the trial court has failed to 
appreciate the true import and purpose of the application filed under Section 13(2) 
of the Accommodation Control Act, 1961 (hereinafter referred to as "the Act"). He 
further submits that the trial court has not considered whether there has been an 
oral agreement entered between the parties and whether the parties had reached a 
conclusion that the amount of Rs.5 Crore needs to be adjusted against the monthly 
rent, is the matter of trial which would only be decided after the evidence but the 
trial court has given finding in favour of the respondent No.1. The trial court has 
gone beyond the prayer made by the petitioner and has granted relief in favour of 
respondent which the respondent has never prayed for, hence, the order passed by 
the trial court deserves to be quashed.

3. Heard the learned counsel appearing on behalf of the parties and perused 
the record.

4. On perusal of the impugned order, it is found that the petitioner is tenant 
and the respondent No.1 is landlord. The tenancy originally commenced since 
01.02.2007 for a period of 5 years and thereafter, it was renewed for further 5 
years. The petitioner filed a lease deed executed on 01.02.2017. On perusal of the 
application under Section 13 (2) of M.P. Accommodation Control Act, 1961 filed 
before the trial court, it seems that the petitioner is claiming adjustment of the 
alleged expenditure.

Section 13 (2) of M.P. Accommodation Control Act, 1961 reads as 
under:-

"(2) If in any suit or proceeding referred to in sub-Section (1), 
there is any dispute as to the amount of rent payable by the 
tenant, the Court shall, on a plea made either by landlord or 
tenant in that behalf which shall be taken at the earliest 
opportunity during such suit or proceeding, fix a reasonable 
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provisional rent, in relation to the accommodation, to be 
deposited or paid in accordance with the provisions of sub-
Section (1) and no Court shall, save for reasons to be recorded in 
writing, entertain any plea on this account at any subsequent 
stage." 

5. In the present petition, the legal question to be considered is that what is 
covered by the dispute under Section 13(2) of M.P. Accommodation Control Act. 
Whether the alleged claim of adjustment of which there is no stipulation in any of 
the lease deeds either with regard to providing such facilities or for adjustment of 
any alleged expenditure, is covered under Section 13(2) of the Act.

6. Paragraph No.1 (a) of the Lease Agreement dated 01.02.2017 reads as 
under:-

"That the LESSEE shall pay to the LESSOR (Second Floor 
Rent is Rs.2,15,000/- & Third Floor & fourth Floor Rent is 
3,33,801/-) Rs.5,48,801/- (Rupees Five Lacs Forty Eight 
Thousand Eight Hundred One Only) per month from the 
demised premises towards rent fro the lease period. The rent 

thshall be paid by the LESSEE monthly, in advance by the 10  
day of every month, deducting TDS and other levies, as may 
be applicable at the relevant time. The LESSEE shall 
forward the relevant TDS certificate to the LESSOR at the 
end of financial year."

7.  Learned counsel for the respondent has placed reliance upon judgments 
delivered by the Apex Court in the cases of Jamnalal Vs. Radheshyam, 2000 (4) 
SCC, 380 and Ajeeta Vs. State of M.P., 2010 (1) MPLJ, 438.

The Apex Court in the case of Jamnalal (supra) in paragraph No.16 and 17 
has held as under:-

15. A careful reading of the sub-section shows that the Court is 
enjoined to fix a reasonable provisional rent, in relation to the 
accommodation, to be deposited or paid in accordance with the 
provision of sub-section (1) if there is a dispute as to the amount 
of rent payable by the tenant. The clause the court shall fix a 
reasonable provisional rent in relation to the accommodation 
clearly indicates that any dispute as to the amount of rent is 
confined to a dispute which depends on the rate of rent of the 
accommodation either because no rate of rent is fixed between 
the parties or because each of them pleads a different sum. 
Where the dispute as to the amount of rent payable by the tenant 
has no nexus with the rate of rent, the determination of such 
dispute in a summary inquiry is not contemplated under sub-
section (2) of Section 13. Such a dispute has to be resolved after 
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trial of the case. Consequently, it is only when the obligations 
imposed in Section 13 (1) cannot be complied with without 
resolving the dispute under sub-section (2) of that Section, that 
Section 13 (1) will become inoperative till such time the dispute 
is resolved by the Court by fixing a reasonable provisional rent 
in relation to the accommodation. It follows that where the rate 
of rent and the quantum of arrears of rent are disputed the whole 
of Section 13 (1) becomes inoperative till provisional fixation of 
monthly rent by the Court under sub-section (2) of Section 13, 
which will govern compliance of Section 13(1) of the Act. But 
where rate of rent is admitted and the quantum of the arrears of 
rent is disputed, (on the plea that the rent for the period in question 
or part thereof has been paid or otherwise adjusted), sub-section 
(2) of Section 13  is not attracted as determination of such a dispute is 
not postulated thereunder. Therefore, the obligation to pay/ 
deposit the rent for the second and the third period aforementioned, 
referred to in Section 13 (1), namely, to deposit rent for the 
period subsequent to the notice of demand and for the period in 
which the suit/proceedings will be pending that is (future rent) 
does not become inoperative for the simple reason that Section 
13 (2) does not contemplate provisional determination of amount 
of rent payable by the tenant. As resolution of that category of 
dispute does not fall under Section 13(2) the tenant has to take 
the consequence of non payment/ deposit of rents for the said 
periods. If he fails in his plea that no arrears are due and the 
Court finds that the arrears of rent for the period in question were 
not paid, it has to pass an order of eviction against the tenant as no 
provision of Section 13 of the Act protects him. 

17.  Where the rate of rent payable by the tenant for the 
accommodation is not in dispute and the quantum of arrears of 
rent is not paid/deposited either because the tenant pleads that 
he has paid the arrears of rent or adjusted the same towards the 
amounts payable by the landlord or in the discharge of his 
liability, the tenant succeeds or fails on his plea being accepted 
or rejected in that behalf by the court. In such a case sub- section 
(2) is not attracted because the plea taken by the tenant has to be 
adjudicated by full fledged trial and not in a summary inquiry 
postulated for fixing a reasonable provisional rent in relation to   
the accommodation in question. This being the position a tenant 
takes the risk of suffering an order of eviction by raising a 
dispute in regard to the amount of rent payable by him while 
admitting the rate of rent and not making payment or deposit 
under sub-section (1) because where the dispute raised by the 
tenant is outside the ambit of sub-section (2), sub-section (1) of 
Section 13 of the Act does not become inoperative.
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8. In the opinion of this Court, the monthly rent on the disputed property is 
not in dispute in view of para No.1 (a) of the agreement and in view of the settled 
position of law as held by the Apex Court in the case of Jamnalal Vs. Radheshyam, 
2000 (4) SCC, 380 and further in the case of Ajeeta Vs. State of M.P., 2010 (1) 
MPLJ, 438 that only the dispute relating to rate of rent is covered by the dispute 
prescribed in Section 13 (2) of the Accommodation Control Act, 1961 and the 
dispute related to arrears, quantum and adjustment are outside of the scope of 
Section 13 (2) of the Act.

9. In view of the aforesaid discussion, this Court is of the considered opinion 
that the order passed by the trial court is correct in the eye of law and does not 
warrant any interference by this Court in the present petition filed under Article 
227 of the Constitution of India. Accordingly, the present petition is dismissed.

No orders as to cost.

Petition dismissed

I.L.R. 2023 M.P. 1815
Before Mr. Justice G.S. Ahluwalia

SA No. 734/1994 (Jabalpur) decided on 18 April, 2023

KAMLA BAI (SMT.) & ors.  …Appellants                                                                                                                                           

Vs.                                   

NARMADA PRASAD & ors.    …Respondents

A. Hindu Succession Act (30 of 1956), Section 6 & 6(1) proviso – 
Amendment – Sole Coparcener – Held – If the ancestral property is in hands 
of a sole surviving coparcener then the said property turns into separate 
property – On date of execution of Will, Laxman was the sole surviving 
coparcener in respect of the property which was admitted by plaintiff to be 
ancestral – Laxman was competent to execute the Will in favour of plaintiff – 
Suit and Appeal were decided much prior to the amendment in Section 6, 
thus amendment shall not apply in view of the proviso to Section 6(1) of the 
Act – Appeal dismissed.  (Paras 14, 17, 22 to 28)

d- fgUnw mÙkjkf/kdkj vf/kfu;e ¼1956 dk 30½] /kkjk 6 o 6¼1½ ijarqd & 
la'kks/ku & ,dek= lgnkf;d & vfHkfu/kkZfjr & ;fn iSr`d laifRr ,dek= mRrjthoh 
lgnkf;d ds gkFk eas gS rc dfFkr laifRr i`Fkd laifRr esa cny tkrh gS & foy ds 
fu"iknu dh frfFk ij] y{e.k ml laifRr ds laca/k esa ,dek= mRrjthoh lgnkf;d Fkk 
ftldk oknh }kjk iSr`d gksuk Lohdkj fd;k x;k Fkk & y{e.k oknh ds i{k esa foy dk 
fu"iknu djus gsrq l{ke Fkk & okn ,oa vihy dk fofu'p; /kkjk 6 esa la'kks/ku ds dkQh 
iwoZ gks pqdk Fkk] vr% vf/kfu;e dh /kkjk 6¼1½ ds ijarqd dks n`f"Vxr j[krs gq, la'kks/ku 
ykxw ugha gksxk & vihy [kkfjtA 
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B. Hindu Succession Act (30 of 1956), Section 6 – Coparcenary 
Right of Female – Held – After amendment in Section 6, even if a sole surviving 
coparcener is having a female child, then he cannot bequeath his property by 
treating himself to be a sole surviving coparcener as his daughter would also 
be a coparcener – If a female is born prior to amendment, still she will have 
coparcenery rights in the property.  (Para 18 & 19)

[k- fgUnw mÙkjkf/kdkj vf/kfu;e ¼1956 dk 30½] /kkjk 6 & efgyk ds 
lgnkf;dh vf/kdkj & vfHkfu/kkZfjr & /kkjk 6 esa la'kks/ku ds i'pkr~] Hkys gh ,dek= 
mRrjthoh lgnkf;d ds ikl ,d iq=h gks] rks og Lo;a dks ,dek= mRrjthoh lgnkf;d 
ekurs gq, viuh laifRr olh;r ugha dj ldrk D;ksafd mldh iq=h Hkh ,d lgnkf;d 
gksxh & ;fn ,d efgyk la'kks/ku ds iwoZ tUeh gS] rks Hkh mlds ikl laifRr esa lgnkf;dh 
vf/kdkj gksaxsA 

Cases referred :

(2013) 9 SCC 419, (2020) 9 SCC 1.

Monesh Sahu, for the appellant No. 1. 
Sanjay Patel, for the appellant No. 2. 
Ravish Agarwal with Sanjana Sahni, for the respondent No. 1. 

J U D G M E N T

G.S. AHLUWALIA, J.:- This Second Appeal under Section 100 of CPC 
th

has been filed against the Judgment and Decree dated 10-10-1994 passed by 4  
Additional District Judge to the Court of District Judge, Sagar in Civil Appeal No. 
22-A/1992, thereby reversing the Judgment and Decree dated 9-4-1992 passed by 

nd
2  Civil Judge Class 2, Sagar in Civil Suit No. 87-A/1991.

2. The Appeal was admitted on the following Substantial Question of
Law :

"Was the original holder Laxman not competent to execute the 
Will Ex. P.5, regarding the property alleged to be ancestral."

3. I.A. No. 12009 of 2011 has been filed under Section 100(5) of CPC,
whereas I.A. No. 10367 of 2017 has been filed under Order 41 Rule 27 of CPC.

4. The Counsel for the Appellant didnot refer to these applications at all. Thus, 
it is clear that Counsel for the Appellants was not interested in pressing I.A. No. 
12009 of 2011 and I.A. No. 10367 of 2017, accordingly, the same are dismissed 
as not pressed.

5. The facts of the present case in short are that Narmada Prasad filed a suit for 
declaration of title by pleading interalia that Laxman S/o Ram Prasad Patel was 
the owner of Kh. No 89 and 92. Laxman was the exclusive owner of Kh. No. 158/2 
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area 1.113, 158/3 area .101 total 1.214 and in Kh. No. 8/2 area .073, 8/5 area .081, 
156/1 area .133, 156/5 area .997, 159/5 area .56 157/2 area .324, 147/6 area .340 
total area 1.504, Laxman was owner and in possession of .534 hectares. Thus, 
Laxman had total area of 1.748 hectares. Laxman had no sons. The defendants 
no.1 (a) and (b) were his daughters. The Plaintiff is the son of younger daughter of 
Laxman. He was residing with Laxman from the very beginning. He served 
Laxman and helped him in agricultural activities, whereas the elder daughter of 
Laxman was residing in her matrimonial house and was not taking care of 

rd
Laxman. Accordingly, Laxman executed a Will on 27-6-1978 and gave 1/3  share 
in the properties mentioned in para 1 of the plaint to his wife Indrani, and 

rd 
bequeathed 2/3 properties to the plaintiff. Laxman died in the year 1980. The 
plaintiff performed his last rites. Thereafter, Indrani also executed a sale deed in 

rdfavour of plaintiff in respect of 1/3  share which was given to her by Laxman by 
Will. Thus, it was claimed that the plaintiff became the owner and in possession of 
the entire lands mentioned in para 3 of the plaint. In the month of August 1984, 
when the plaintiff enquired from the Patwari as he was intending to purchase more 
lands, then he came to know that without the knowledge and notice to the plaintiff, 
the names of the Wd/o of Laxman, Kamla (Elder daughter) and Jamuna (Younger 
daughter/mother of plaintiff) have been mutated in the revenue records, whereas 
they donot have any right or title in the properties. It was further pleaded that 
Kamla has executed a gift deed in favour of defendant no.3 during the pendency of 
the suit. Thus, it was prayed that the registered gift deed is null and void to the 
interest of the plaintiff and for declaration that the plaintiff is the owner and in 
possession of the properties in dispute.

6.  The defendants no. 1(a) and 3 filed their joint written statement and 
admitted that Laxman was the owner and in possession of the lands in dispute. He 
didnot have any son. Kamla and Jamuna were his two daughters. But it was denied 
that the plaintiff had resided with Laxman from very beginning. It was also denied 
that he had taken care of Laxman. It was claimed that the plaintiff had never 
helped Laxman in agricultural activities. It was denied that any Will was executed 

rd rdby Laxman thereby bequeathing 1/3  Share to his wife Indrani and remaining 2/3  
th

to plaintiff. During the life time of Laxman, Indrani had only 1/4  share therefore, 
rdLaxman had no right or title to give 1/3  share to his wife Indrani. The sale deed 

dated 30-6-1984 is a sham document. The Will is a forged and concocted 
document. If there was any Will, then the plaintiff would have certainly produced 
the same at the time of mutation of names of widow and two daughters of Laxman. 
The mutation of names of Widow and two daughters of Laxman was rightly done 

rd
in accordance with succession law. Kamla had 1/3  share which She has gifted to 
defendant no.3 Ramesh who is in possession of the same. The plaintiff has not 
given the details of all the properties. It was further pleaded that at the time of 
mutation of names of Widow and two daughters of Laxman namely Kamla and 
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Jamuna, the plaintiff himself had signed as a witness. It was further pleaded that in 
the mutation register, the plaintiff had signed as a witness on 30-5-1984 and 
didnot produce any Will and didnot pray for mutation of his name. Even when 
Kamla and Jamuna had taken loan from the Bank, no objection was raised by the 
plaintiff. Which clearly means that the so called Will was not in existence till that 
time. The Plaintiff had signed the loan documents as a witness and the loan 
amount has not been repayed and the properties are still mortgaged with the bank.

7. Ms. Indrani and Jamuna filed their joint written statement and admitted the 
plaint averments. After the death of Laxman, the Patwari didnot give any notice to 
anybody and didnot enquire. The plaintiff is the owner of the entire land.

8. The defendant no.2 denied the plaint averments for want of knowledge.

9. The Trial Court after framing issues and recording evidence, dismissed the 
suit.

10. Being aggrieved by the Judgment and Decree passed by the Trial Court, the 
plaintiff preferred an appeal, which has been allowed by the impugned Judgment 
and Decree.

11. Challenging the Judgment and Decree passed by the First Appellate Court, 
it is submitted by the Counsel for the Appellants that since, the land in dispute was 
the ancestral properties of Laxman, therefore, he had no right or authority to 
execute the Will. 

12. Per contra, it is submitted by the Counsel for the Respondent, that it was not 
the case of anybody that the properties in dispute were the ancestral properties of 
Laxman S/o Ram Prasad Patel. Even otherwise, Laxman was the sole coparcener 
and he was competent to execute the Will.

13. Heard the learned Counsel for the parties.

14. The Plaintiff had not pleaded that the properties in dispute were the 
ancestral properties of Laxman. Even it was not pleaded by the defendants that the 
properties in dispute were the ancestral properties of Laxman. However, the 
Counsel for the Appellants by referring to para 17 of the cross-examination of 
Narmada Prasad (P.W.1) submitted that the plaintiff himself had admitted that 
some of the properties are ancestral properties of Laxman and some were 
purchased by him. Narmada Prasad (P.W.1) had claimed that 3 acres of land was 
purchased by Laxman.

15. Even assuming that most of the lands in dispute were ancestral properties of 
Laxman, but neither of the parties have given details of any other coparcener. 
Thus it can be held that Laxman was the sole coparcener.
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16. Now the question for consideration is that whether a sole surviving 
coparcener can execute a Will or not?

17. If the ancestral property is in the hands of a sole surviving coparcener, then 
the said property turns into separate property. The Supreme Court in the case of 
Rohit Chauhan Vs. Surinder Singh and others reported in (2013) 9 SCC 419 has 
held as under :

11. We have bestowed our consideration to the rival 
submissions and we find substance in the submission of Mr Rao. 
In our opinion coparcenary property means the property which 
consists of ancestral property and a coparcener would mean a 
person who shares equally with others in inheritance in the 
estate of common ancestor. Coparcenary is a narrower body 
than the joint Hindu family and before the commencement of 
the Hindu Succession (Amendment) Act, 2005, only male 
members of the family used to acquire by birth an interest in the 
coparcenary property. A coparcener has no definite share in the 
coparcenary property but he has an undivided interest in it and 
one has to bear in mind that it enlarges by deaths and diminishes 
by births in the family. It is not static. We are further of the 
opinion that so long, on partition an ancestral property remains 
in the hand of a single person, it has to be treated as a separate 
property and such a person shall be entitled to dispose of the 
coparcenary property treating it to be his separate property but if 
a son is subsequently born, the alienation made before the birth 
cannot be questioned. But, the moment a son is born, the 
property becomes a coparcenary property and the son would 
acquire interest in that and become a coparcener.

18. Before the amendment in Section 6 of Hindu Succession Act, if the sole 
surviving coparcener had a male child then he cannot claim himself to be a sole 
surviving coparcener. However, after the amendment in Section 6 of Hindu 
Succession Act, even if a sole surviving coparcener is having a female child, then 
he cannot bequeath his property, by treating himself to be a sole surviving 
coparcener as his daughter would also be a coparcener.

19. Thus, if a female is born prior to amendment in Section 6 of Hindu 
Succession Act, still She will have coparcenary rights in the property. In the 
present case, admittedly Laxman had two daughters namely Kamla and Jamuna. 
Now the only question for consideration is that whether Laxman can be treated as 
a sole surviving coparcener under the facts and circumstances of the case or not?

20. Section 6 of Hindu Succession Act (as amended in the year 2005) reads as 
under :
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6. Devolution of interest in coparcenary property.—(1) On 
and from the commencement of the Hindu Succession 
(Amendment) Act, 2005, in a Joint Hindu family governed by 
the Mitakshara law, the daughter of a coparcener shall,—

(a) by birth become a coparcener in her own right in the same 
manner as the son;

(b) have the same rights in the coparcenary property as she 
would have had if she had been a son;

(c) be subject to the same liabilities in respect of the said 
coparcenary property as that of a son,

and any reference to a Hindu Mitakshara coparcener shall be 
deemed to include a reference to a daughter of a coparcener: 
Provided that nothing contained in this sub-section shall affect 
or invalidate any disposition or alienation including any 
partition or testamentary disposition of property which had 
taken place before the 20th day of December, 2004.

(2) Any property to which a female Hindu becomes entitled by 
virtue of sub-section (1) shall be held by her with the incidents of 
coparcenary ownership and shall be regarded, notwithstanding 
anything contained in this Act, or any other law for the time 
being in force, as property capable of being disposed of her by 
testamentary disposition.

(3) Where a Hindu dies after the commencement of the Hindu 
Succession (Amendment) Act, 2005, his interest in the property 
of a Joint Hindu Family governed by the Mitakshara law, shall 
devolve by testamentary or intestate succession, as the case may 
be, under this Act and not by survisorship, and the coparcenary 
property shall be deemed to have been divided as if a partition 
had taken place and,—

(a) the daughter is allotted the same share as is allotted to a son;

(b) the share of the pre-deceased son or a pre-deceased
daughter, as they would have got had they been alive at the
time of partition, shall be allotted to the surviving child of such
pre-deceased son or of such pre-deceased daughter; and

(c) the share of the pre-deceased child of a pre-deceased son or
of a pre-deceased daughter, as such child would have got had
he or she been alive at the time of the partition, shall be allotted
to the child of such pre-deceased child of the pre-deceased son
or a pre-deceased daughter, as the case may be. 

Explanation.—For the purposes of this sub-section, the interest 
of a Hindu Mitakshara coparcener shall be deemed to be the 
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share in the property that would have been allotted to him if a
partition of the property had taken place immediately before his
death, irrespective of whether he was entitled to claim partition
or not.

(4) After the commencement of the Hindu Succession 
(Amendment) Act, 2005, no court shall recognise any right to 
proceed against a son, grandson or great grandson for the 
recovery of any debt due from his father, grandfather or great 
grandfather solely on the ground of the pious obligation under 
the Hindu law, or such son, grandson or great-grandson to discharge 
any such debt:

Provided that in the case of any debt contracted before the 
commencement of the Hindu Succession (Amendment) Act, 
2005, nothing contained in this sub-section shall effect—

(a) the right of any creditor to proceed against the son, grandson 
or great-grandson, as the case may be; or

(b) any alienation made in respect of or in satisfaction of, any 
such debt, and any such right or alienation shall be enforceable 
under the rule of pious obligation in the same manner and to the 
same extent as it would have been enforceable as if the Hindu 
Succession (Amendment) Act, 2005 had not been enacted. 
Explanation.—For the purposes of clause (a), the expression 
"son", "grandson" or "great-grandson" shall be deemed to refer 
to the son, grandson or great-grandson, as the case may be, who 
was born or adopted prior to the commencement of the Hindu 
Succession (Amendment) Act, 2005.

(5) Nothing contained in this section shall apply to a partition, 
which has been effected before the 20th day of December, 2004.

Explanation.—For the purposes of this section "partition" 
means any partition made by execution of a deed of partition 
duly registered under the Registration Act, 1908 (16 of 1908) or 
partition effected by a decree of a court.

21.  The Supreme Court in the case of Vineeta Sharma Vs. Rakesh Sharma 
reported in (2020) 9 SCC 1 has held as under :

137. Resultantly, we answer the reference as under:

137.1. The provisions contained in substituted Section 6 of the 
Hindu Succession Act, 1956 confer status of coparcener on the 
daughter born before or after the amendment in the same 
manner as son with same rights and liabilities. 
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137.2. The rights can be claimed by the daughter born earlier 
with effect from 9-9-2005 with savings as provided in Section 
6(1) as to the disposition or alienation, partition or testamentary 
disposition which had taken place before the 20th day of 
December, 2004. 

137.3. Since the right in coparcenary is by birth, it is not 
necessary that father coparcener should be living as on 9-
9.2005.

137.4. The statutory fiction of partition created by the proviso to 
Section 6 of the Hindu Succession Act, 1956 as originally 
enacted did not bring about the actual partition or disruption of 
coparcenary. The fiction was only for the purpose of ascertaining 
share of deceased coparcener when he was survived by a female 
heir, of Class I as specified in the Schedule to the 1956 Act or 
male relative of such female. The provisions of the substituted 
Section 6 are required to be given full effect. Notwithstanding 
that a preliminary decree has been passed, the daughters are to 
be given share in coparcenary equal to that of a son in pending 
proceedings for final decree or in an appeal.

137.5. In view of the rigour of provisions of the Explanation to 
Section 6(5) of the 1956 Act, a plea of oral partition cannot be 
accepted as the statutory recognised mode of partition effected 
by a deed of partition duly registered under the provisions of the 
Registration Act, 1908 or effected by a decree of a court. 
However, in exceptional cases where plea of oral partition is 
supported by public documents and partition is finally evinced 
in the same manner as if it had been affected (sic effected) by a 
decree of a court, it may be accepted. A plea of partition based on 
oral evidence alone cannot be accepted and to be rejected 
outrightly.

22. In the present case, the Civil Suit as well as the Regular Civil Appeal were 
already decided much prior to the amendment in Section 6 of Hindu Succession 
Act, therefore, the amendment in Section 6 of Hindu Succession shall not apply, in 
the light of proviso to Section 6(1) of Hindu Succession Act.

23. Thus, it is clear that on the date of execution of Will, Laxman was the sole 
surviving Coparcener in respect of the property which was admitted by the 
plaintiff to be ancestral property.

24. Accordingly, Laxman was competent to execute the Will in favour of the 
plaintiff.

25. Thus, the Substantial Question of Law is answered in Negative.

1822 I.L.R. 2023 M.P.Kamla Bai (Smt.) Vs. Narmada Prasad



26. No other argument is advanced by the Counsel for the parties.
th

27. Ex consequenti, the Judgment and Decree dated 10-10-1994 passed by 4  
Additional District Judge to the Court of District Judge, Sagar in Civil Appeal No. 
22-A/1992 is hereby affirmed. 

28. The Appeal fails and is hereby dismissed.

Appeal dismissed

I.L.R. 2023 M.P. 1823
Before Mr. Justice G.S. Ahluwalia

SA No. 510/2000 (Jabalpur) decided on 20 April, 2023

KRISHNA GOPAL KHANDELWAL …Appellant

Vs.                                   

POONAMCHAND PAHARIA & ors.        …Respondents

A. Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(f) 
– Bonafide Requirement – Date of Consideration – Subsequent Events – Held – 
The crucial date for ascertaining the bonafide need is the date of institution of 
suit – Civil Appeal was already decided in the year 2000 and this appeal is 
pending for last 23 years – Act of Court should not prejudice anyone – 
Appellant tenant himself pleaded that family of plaintiff consist of 6 
members – Respondent specifically stated that subsequently purchased 2 
duplexes are in possession of his other two major sons – Bonafide need is still 
subsisting – Appeal dismissed.  (Paras 11 & 17)

d- LFkku fu;a=.k vf/kfu;e] e-Á- ¼1961 dk 41½] /kkjk 12¼1½¼f½ & 
okLrfod vko';drk & fopkj fd;s tkus dh frfFk & i'pkr~orhZ ?kVuk,a & 
vfHkfu/kkZfjr & okn lafLFkr fd;s tkus dh frfFk gh okLrfod vko';drk vfHkfuf'pr 
djus ds fy, fu.kkZ;d frfFk gS & flfoy vihy dk fofu'p; iwoZ esa gh o"kZ 2000 esa gks 
pqdk Fkk ,oa ;g vihy fiNys 23 o"kksZa ls yafcr gS & U;k;ky; ds dk;Z ls fdlh ij 
izfrdwy izHkko ugha iM+uk pkfg, & vihykFkhZ fdjk,nkj us Lo;a ;g vfHkokd~ fd;k gS 
fd oknh ds ifjokj esa 6 lnL; gSa & izR;FkhZ us fofufnZ"V :i ls ;g dFku fd;k gS fd 
i'pkr~orhZ :i ls Ø; fd;s x;s nks MqIysDl ij mlds vU; nks o;Ld iq=ksa dk dCtk gS 
& okLrfod vko';drk vHkh Hkh fo|eku gS & vihy [kkfjtA  

B. Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(f) 
– Bonafide Requirement – Subsequent Events – Held – Subsequent events 
should be such which may overshadow the bonafide need. (Para 17)

 [k- LFkku fu;a=.k vf/kfu;e] e-Á- ¼1961 dk 41½] /kkjk 12¼1½¼f½ & 
okLrfod vko';drk & i'pkr~orhZ ?kVuk,a & vfHkfu/kkZfjr & i'pkr~orhZ ?kVuk,a ,slh 
gksuh pkfg, tks okLrfod vko';drk ij Hkkjh iM+ ldrh gksaA 
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Cases referred :

(2004) 5 SCC 772, (2002) 1 SCC 610, (2001) 2 SCC 604, (1997) 4 SCC 
413. 

Sanjay Agrawal with Neerja Agrawal, for the appellant. 
Naval Gupta, for the respondents. 

J U D G M E N T

G.S. AHLUWALIA, J.:- This Second Appeal under Section 100 of CPC 
th has been filed against the Judgment and Decree dated 26-2-2000 passed by 8

Additional District Judge, Jabalpur in C.A. No. 172A/1999, arising out of Judgment 
th

and Decree dated 18-7-1999 passed by 6  Civil Judge Class 1 Jabalpur in C.S. No. 
110/1998.

2. The facts necessary for disposal of present appeal in short are that the 
respondent filed a suit for eviction on the ground that the plaintiff is the owner of 
House No. 429 and 430 situated in Kotwali Ward, Jabalpur which he had got in 
family partition on 21-12-1984. The Appellant is a tenant on monthly rent of Rs. 
35/-. The Appellant is irregular in payment of rent. The son of the plaintiff Dr. 
Rakesh Pahadiya got married on 30-1-1990 and does not have any alternative and 
suitable accommodation in city of Jabalpur. Accordingly, the suit for eviction was 
filed on the ground of bonafide requirement for residential purposes.

3. The Appellant filed his written statement and denied the ownership of the 
plaintiff. He claimed that father of the defendant/appellant, namely Ambika 
Prasad Khandelwal was the tenant of father of the plaintiff namely Mohanlal. 
After the death of Ambika Prasad Khandelwal, his sons namely Vishnu Gopal, 
Madan Gopal, Govind Das and the defendant became the tenant. Similarly after 
the death of owner namely Shri Mohanlal all his children i.e., five sons and 
daughters became the owner. The defendant is a tenant of 2 rooms, one hall and 2 
roofs and monthly rent is Rs. 38/-. There are total 6 members in the family of the 
plaintiff and at present are residing in three storey building. The ground floors 
have been let out to Ankit Traders and Sapna Garments who are carrying on 
business. All the necessary parties have not been impleaded and accordingly, it 
was prayed that the suit be dismissed.

4. The Trial Court after framing issues and recording evidence decreed the suit 
and it was held that the plaintiff is in bonafide requirement for residential purpose 
and has no alternative and suitable accommodation in the city of Jabalpur.

5. Being aggrieved by the Judgment and Decree passed by the Trial Court, the Appellant 
preferred an appeal which was dismissed by the impugned Judgment and Decree.

6. The appeal has been admitted on the following Substantial Question of Law :
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"Whether the contract of tenancy being a single and individual 
contract, a decree for eviction of only portion of the tenancy, fell 
in the share of the plaintiff during the partition or family 
arrangements, can legally be passed?"

7. The Counsel for the Appellant could not point out any thing from
the record to show that the suit was filed only in respect of a part of tenanted 
premises. It is the case of the plaintiff that he is the exclusive owner of the suit 
property, i.e., House No. 429 and 430 situated in Kotwali Ward, Jabalpur which he 
had got in the family partition. In fact the plaintiff has claimed himself to be the 
exclusive owner of the tenanted premises and the appellant/defendant had 
claimed that he is in possession of 2 rooms, one hall and two roofs as a tenant. It 
was the case of the defendant that the house in question went to all the legal heirs 
of Mohanlal, but the plaintiff has produced the partition deed, Ex. P1C. According 
to this partition deed Ex. P.1C, one part of house no. 429,430 situated in Kotwali 
Ward was given to the plaintiff. Thus, it is clear that the plaintiff had got a part of 
the house no. 429,430 and the defendant is the tenant in the part of the house which 
went to the share of the plaintiff. It is not the case of the defendant that half portion 
of the tenanted premises went to the share of plaintiff and remaining part of the 
tenanted premises went to the share of some other brother. Even as per the 
evidence, the case of defendant Krishna Gopal (D.W.1) is that after the death of 
Mohanlal, all the legal heirs of Mohanlal became owner of the house in question. 
It is not his case that his tenanted portion has fallen to the share of different 
persons. Thus, in absence of any evidence that the tenanted premises fell to the 
share of more than one successor of Mohanlal, no further consideration is 
required. Therefore, the Substantial Question of Law is answered in Negative.

8. The appellant has filed I.A. No. 2514 of 2015, an application under Order 6 
Rule 17 CPC for amendment in the written statement thereby pleading interalia 
that during the pendency of the Appeal, the son of the plaintiff has purchased two 
different duplexes for his residence, therefore, the bonafide requirement for 
residential purposes of his son has come to an end. Similarly, I.A. No. 2515 of 
2015 has been filed for taking subsequent events on record.

9. The respondent has filed his reply to the application for taking subsequent 
events on record and submitted that two duplexes have been purchased in the 
names of Dr. Rakesh Pahadiya and Smt. Prabha Pahadiya, therefore, Smt. Prabha 
Pahadiya is the joint owner. In fact Dr. Rakesh Pahadiya and Smt. Prabha 
Pahadiya are still residing in the house in question and other two major sons of the 
plaintiff namely Sidhant Pahadiya and Vedansh Pahadiya are residing in the 
duplexes. Sidhant Pahadiya is of marriageable age.

10.  The next question for consideration is that whether the application filed 
under Order 6 Rule 17 CPC is liable to be allowed or not?
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11.  The basic averment behind the filing of application for amendment is that 
during the pendency of this appeal, the bonafide requirement of the plaintiff has 
come to an end as his son Dr. Rakesh Pahadiya has already purchased two 
duplexes. Whereas the plaintiff, by pointing out that his two other major sons are 
residing in the duplexes and Dr. Rakesh Pahadiya and his wife Smt. Prabha 
Pahadiya are still residing in the house in question. Thus, the plaintiff has 
successfully pointed out that the bonafide need for residential purposes is still 
subsisting. Further, the appellant in his written statement had specifically stated 
that the family of the plaintiff consists of 6 members. Therefore, even if two 
duplexes have been purchased, still it would not have any impact on the merits of 
the case.

12.  Now the question for consideration is that whether the bonafide 
requirement should subsist till the passing of final decree i.e., by the Appellate 
Court or not?

13.  The Supreme Court in the case of Shakuntala Bai v. Narayan Das, 
reported in (2004) 5 SCC 772 has held as under :

10.1..........Even otherwise, this appears to be quite logical.In 
normal circumstances after passing of the decree by the trial 
court, the original landlord would have got possession of the 
premises. But if he does not and the tenant continues to remain 
in occupation of the premises it can only be on account of the 
stay order passed by the appellate court. In such a situation, the 
well-known maxim a"ctus curiae neminem gravabit "that "an act of 
the court shall prejudice no man" shall come into operation........ 

*      *      *      *

14.  Sub-section (1) of Section 12 of the Act says "no suit shall 
be filed in any civil court against a tenant for his eviction....". 
The language employed does not say "no decree shall be passed 
..." So the bar created is against filing of the suit except on one of 
the grounds enumerated in clauses (a) to (p) of the sub-section. 
Therefore what is to be seen is whether the suit was validly filed 
i.e. whether on the date of filing of the suit one of the grounds 
was made out. A suit validly filed cannot be scuttled or held no 
longer maintainable in absence of any specific provision to that 
effect. Therefore the principle that "the need of the landlord 
must exist till the decree for eviction is passed by the last court 
and attains finality" can even otherwise have no application here 
in view of the express language used in the section.

15.  As the preamble shows,  the Madhya Pradesh 
Accommodation Control Act, 1961 has been enacted for 
expeditious trial of eviction cases on the ground of bona fide 
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requirement of landlords and generally to regulate and control 
eviction of tenants. If the subsequent event like the death of the 
landlord is to be taken note of at every stage till the decree 
attains finality, there will be no end to litigation. By the time a 
second appeal gets decided by the High Court, generally a long 
period elapses and on such a principle if during this period the 
landlord who instituted the proceedings dies, the suit will have 
to be dismissed without going into merits. The same thing may 
happen in a fresh suit filed by the heirs and it may become an 
unending process. Taking into consideration the subsequent 
events may, at times, lead to rendering the whole proceedings 
taken infructuous and colossal waste of public time. There is no 
warrant for interpreting a rent control legislation in such a 
manner, the basic object of which is to save harassment of 
tenants from unscrupulous landlords. The object is not to 
deprive the owners of their properties for all times to come.

14.  The Supreme Court in the case of G.C. Kapoor v. Nand Kumar Bhasin, 
reported in (2002) 1 SCC 610 has held as under :

12. Regarding the second finding of the withdrawal of the letter 
for franchise by BITS of the courts below, we find from the 
record that there is a clear averment made by the appellant that 
his son wanted to open a computer consultancy centre on his 
own and only to make the business viable, he made an 
application for franchise after the eviction suit was filed. Merely 
because the franchise was withdrawn by BITS, it will be 
incorrect to come to the conclusion that the son of the appellant 
would not be able to start the business when he has the requisite 
qualification being a holder of postgraduate diploma in 
Computer Science and has the capacity to arrange funds. It was 
not the case of the appellant that his son would be able to start 
the business only after obtaining franchise. It has also been 
urged on behalf of the appellant that letter from BITS was 
produced before the court only to show the requirement of 2000 
sq ft of space for the purpose of running the business in question. 
We are, therefore, of the opinion that the findings of the courts 
below are erroneous. Courts below have taken adverse note, as 
Rohit did not file any affidavit to show his technical know-how 
and inclination to run the business. Such an affidavit is not 
necessary as regards technical know-how, a copy of the diploma 
of Rohit has been filed and his father has made a categorical 
statement that his son would run the business in the suit 
premises. 

13. Another reasoning of the courts below is that as Rohit did 
not start the business between the years 1992 and 1997 by taking 
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any property on rent, it could not be said that the appellant 
needed the suit premises to run the business. There is a 
categorical averment by the appellant that the business was to 
be started in the suit premises and the appellant would not be 
able to take any other premises on rent. Not starting the business 
in a rented premises during the abovementioned period, cannot 
be a ground to deny decree for eviction of the suit premises. This 
Court in Gaya Prasad v. Pradeep Srivastava relying on early 
decisions of this Court held that the crucial date for deciding as 
to bona fides of requirement of landlord is the date of his 
application for eviction. It was a case of bona fide requirement 
of the premises in question for starting a clinic by the son of the 
landlord. The litigation continued for 23 years and during that 
period the son of the landlord joined Provincial Medical Service 
and was posted at different places. The Court refused to take 
notice of the subsequent event holding that the crucial date was 
the date of filing of the eviction petition.

15.  The Supreme Court in the case of Gaya Prasad v. Pradeep Srivastava, 
reported in (2001) 2 SCC 604 has held as under :

11. We cannot forget that while considering the bona fides 
of the need of the landlord the crucial date is the date of petition. 
In Ramesh Kumar v. Kesho Ram a two-Judge Bench of this 
Court (M.N. Venkatachaliah, J., as he then was, and N.M. 
Kasliwal, J.) pointed out that the normal rule is that rights and 
obligations of the parties are to be determined as they were 
when the lis commenced and the only exception is that the court 
is not precluded from moulding the reliefs appropriately in 
consideration of subsequent events provided such events had an 
impact on those rights and obligations. What the learned Chief 
Justice observed therein is this: (SCC pp. 626-27, para 6)

"6. The normal rule is that in any litigation the rights and 
obligations of the parties are adjudicated upon as they obtain at 
the commencement of the lis. But this is subject to an exception. 
Wherever subsequent events of fact or law which have a 
material bearing on the entitlement of the parties to relief or on 
aspects which bear on the moulding of the relief occur, the court 
is not precluded from taking a 'cautious cognizance' of the 
subsequent changes of fact and law to mould the relief."

12. This Court reiterated the same principle in Kamleshwar
Prasad v. Pradumanju Agarwal that the crucial date
normally is the date of filing the petition. In that case, a two-
Judge Bench (K. Ramaswamy and G.B. Pattanaik, JJ.) has
held that even the subsequent event of death of the landlord
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who wanted to start a business in the tenanted premises is not
sufficient to dislodge the bona fide need established by him
earlier. This is what Pattanaik J. has observed for the Bench:
(SCC p. 415, para 3)

"That apart, the fact that the landlord needed the premises in 
question for starting a business which fact has been found by the 
appellate authority, in the eye of the law, it must be that on the 
day of application for eviction which is the crucial date, the 
tenant incurred the liability of being evicted from the premises. 
Even if the landlord died during the pendency of the writ 
petition in the High Court the bona fide need cannot be said to 
have lapsed as the business in question can be carried on by his 
widow or any other son." 

13.  In our opinion, the subsequent events to overshadow the 
genuineness of the need must be of such nature and of such a 
dimension that the need propounded by the petitioning party 
should have been completely eclipsed by such subsequent 
events. A three-Judge Bench of this Court in Pasupuleti 
Venkateswarlu v. Motor and General Traders which pointed to 
the need for remoulding the reliefs on the strength of subsequent 
events affecting the cause of action in the field of rent control 
litigation, forewarned that cognizance of such subsequent 
events should be taken very cautiously. This is what learned 
Judges of the Bench said then: (SCC pp. 772- 73, para 4) 

"We affirm the proposition that for making the right or remedy 
claimed by the party just and meaningful as also legally and 
factually in accord with the current realities, the court can, and 
in many cases must, take cautious cognizance of events and 
developments subsequent to the institution of the proceeding 
provided the rules of fairness to both sides are scrupulously 
obeyed." 

14. The next three-Judge Bench of this Court, which
approved and followed the above decision, in Hasmat Rai v. 
Raghunath Prasad has taken care to emphasise that the
subsequent events should have "wholly satisfied" the
requirement of the party who petitioned for eviction on the
ground of personal requirement. The relevant passage is
extracted below: (SCC pp. 113-14, para 14) 

"Therefore, it is now incontrovertible that where possession is 
sought for personal requirement it would be correct to say that 
the requirement pleaded by the landlord must not only exist on 
the date of the action but must subsist till the final decree or an 
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order for eviction is made. If in the meantime events have 
cropped up which would show that the landlord's requirement is 
wholly satisfied then in that case his action must fail and in such 
a situation it is incorrect to say that as decree or order for 
eviction is passed against the tenant he cannot invite the court to 
take into consideration subsequent events.”

(emphasis supplied) 

15. The judicial tardiness, for which unfortunately our system 
has acquired notoriety, causes the lis to creep through the line 
for long long years from the start to the ultimate termini, is a 
malady afflicting the system. During this long interval many 
many events are bound to take place which might happen in 
relation to the parties as well as the subject-matter of the lis. If 
the cause of action is to be submerged in such subsequent events 
on account of the malady of the system it shatters the confidence 
of the litigant, despite the impairment already caused. 

16. Of course a two-Judge Bench (K. Ramaswamy and D.P. 
Wadhwa, JJ.) pointed out in another case Ansuyaben Kantilal 
Bhatt v. Rashiklal Manilal Shah that the pendency of a lis for a 
record period of thirty-one years has transformed a middle-aged 
landlord to an advanced stage of gerenry (sic geriatry) and at 
that stage he could not start a new business venture. After 
lamenting over the system which caused a whopping delay of 
thirty-one years the Bench made two directions. The first was 
that the son of the landlord who by that time had four-and-a-half 
years more to go for reaching the superannuation age could 
consider starting the business in the tenanted premises after 
retirement. The second was that in the meanwhile the rent for 
the building would stand enhanced from Rs 101 to Rs 3500 per 
month. 

17. Considering all the aforesaid decisions, we are of the 
definite view that the subsequent events pleaded and 
highlighted by the appellant are too insufficient to overshadow 
the bona fide need concurrently found by the fact-finding 
courts.

16. The Supreme Court in the case of Kamleshwar Prasad v. Pradumanju 
Agarwal, reported in (1997) 4 SCC 413 has held as under :

3......Under the Act the order of the appellate authority is  final 
and the said order is a decree of the civil court and a decree of a 
competent court having become final cannot be interfered with 
by the High Court in exercise of its power of superintendence 
under Articles 226 and 227 of the Constitution by taking into 
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account any subsequent event which might have happened. 
That apart, the fact that the landlord needed the premises in 
question for starting a business which fact has been found by the 
appellate authority, in the eye of law, it must be that on the day of 
application for eviction which is the crucial date, the tenant 
incurred the liability of being evicted from the premises. Even if 
the landlord died during the pendency of the writ petition in the 
High Court the bona fide need cannot be said to have lapsed as 
the business in question can be carried on by his widow or any 
elder (sic other) son..... 

17. Thus, the crucial date for ascertaining the bonafide need is the date of 
institution of suit. However, the subsequent events should be such which may 
overshadow the bonafide need. Further this Court should not forget that the Civil 
Appeal was already decided in the year 2000 and this appeal is pending for the last 
23 years. This Court cannot loose sight of the fact that act of Court should not 
prejudice any one. It was the appellant who approached this Court and prayed for 
stay on execution of the Judgment and Decree. It is not the case of the appellant, 
that the plaintiff has only one son namely Dr. Rakesh Pahadia, on the contrary, the 
appellant himself has pleaded in the written statement that the family of the 
plaintiff consists of 6 members.  The respondent in reply to application for taking 
subsequent events on record has specifically stated that the subsequently 
purchased two duplexes are in possession of his other two major sons. The 
plaintiff/landlord cannot be compelled to squeeze in a small accommodation 
along with his children and he cannot be compelled to wait for decision by 
spending his life in such a pathetic condition. If the plaintiff is compelled to make 
certain arrangements for the settlement of his family, then he cannot be non-suited 
for the same.

18. Under these circumstances, it is held that the application filed under Order 
6 Rule 17 CPC is unwarranted. Accordingly, the same is rejected.

19. No other argument is advanced by the Counsel for the parties.
th20. Ex consequenti, the Judgment and Decree dated 26-2-2000 passed by 8  

Additional District Judge, Jabalpur in C.A. No. 172A/1999, and Judgment and 
thDecree dated 18-7-1999 passed by 6  Civil Judge Class 1 Jabalpur in C.S. No. 

110/1998 are hereby affirmed. 

21.  The Appeal fails and is hereby Dismissed.

Appeal dismissed
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Before Mr. Justice Pranay Verma

SA No. 2692/2022 (Indore) decided on 24 April, 2023

RAMESH & anr.  …Appellants                                                                         

Vs.                                   

DECEASED SAJJAN BAI  THR. LRs. & ors.        …Respondents

A. Civil Procedure Code (5 of 1908), Section 11 & 96 – Res-
Judicata – Applicability – Held – Primary requirement of applicability of res-
judicata is that the issue raised must have been heard and finally decided by 
the Court in the former suit – Hence, a defendant succeeding on one point has 
no chance to appeal against adverse findings recorded against him on 
another points – Those adverse findings on another points do not operate as 
res-judicata against him in a subsequent suit.  (Para 9 & 11)

d- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 11 o 96 & iwoZ&U;k; & 
iz;ksT;rk & vfHkfu/kkZfjr & iwoZ&U;k; ds iz;ksT;rk dh izkFkfed vis{kk ;g gS fd iwoZrj 
okn esa mBk;k x;k fook|d U;k;ky; }kjk lquk rFkk vafre :i ls fofuf'pr fd;k 
tkuk pkfg, & vr%] ,d fcanq ij lQy gksus okys izfroknh ds ikl mlds fo:) vU; 
fcanqvksa ij izfrdwy fu"d"kZ vfHkfyf[kr fd;s tkus ds fo:) vihy djus dk dksbZ 
volj ugha gksrk & vU; fcanqvksa ij os izfrdwy fu"d"kZ i'pkr~orhZ okn esa mlds fo:) 
iwoZ&U;k; ds :i esa ykxw ugha gksrsA 

B. Civil Procedure Code (5 of 1908), Section 96 – Appeal against 
Decree/Findings of Court – Maintainability – Held – Appeal can be preferred 
only against a decree and not against any adverse finding recorded by the 
Court – First appeal ought to have been dismissed by lower appellate Court 
as not maintainable – Judgment passed by lower appellate Court on merits is 
wholly without jurisdiction – Second Appeal dismissed.  (Paras 3, 5 & 12)

[k- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 96 & fMØh@U;k;ky; ds 
fu"d"kksZa ds fo:) vihy & iks"k.kh;rk & vfHkfu/kkZfjr & vihy dsoy fMØh ds fo:) 
izLrqr dh tk ldrh gS rFkk u fd U;k;ky; }kjk vfHkfyf[kr fdlh izfrdwy fu"d"kZ ds 
fo:) & izFke vihy fupys vihyh U;k;ky; }kjk iks"k.kh; ugha gksus ds dkj.k [kkfjt 
dh tkuh pkfg, & fupys vihyh U;k;ky; }kjk xq.knks"kksa ij fu.kZ; ikfjr djuk iw.kZr% 
vf/kdkfjrk foghu gS & f}rh; vihy [kkfjtA 

Cases referred :

 2003 (9) SCC 606, AIR 1951 P&H 444, AIR 1961 Calcutta 39 (FB), AIR 
1973 Patna 22, AIR 1974 Rajasthan 21, AIR 1977 Madras 25, AIR 1922 Privy 
Council 241, 1961 JLJ 238, 1971 MPLJ 837 (DB), AIR 1977 Orissa 59.

V.K. Katkani, for the appellants. 
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O R D E R

PRANAY VERMA, J.:- This appeal under Section 100 of the CPC has been 
preferred by legal representatives of deceased defendant No.2 Mahila Sajjanbai 
against the judgment and decree dated 26.08.2022 passed in RCA 
No.2400018/2015 by the IInd District Judge, District - Ratlam arising out of the 
judgment and decree dated 10.02.2011 passed in Civil Suit No.147-A/2008 by the 
IVth Civil Judge, Class-I, District Ratlam.

2. The plaintiffs/respondents No.1 to 4 instituted an action against the 
defendants for declaration of their title to the suit lands and for possession. The 
defendants including defendant No.2 contested the plaintiffs claim by filing their 
written statement. By judgment and decree dated 10.02.2011 the trial Court 
answered all the issues in favour of plaintiffs but upon recording a finding to the 
effect that the suit is barred by time, dismissed the same. The plaintiffs did not 
prefer any appeal against the judgment and decree passed by the trial Court. The 
legal representatives of deceased defendant No.2 however preferred an appeal 
under Section 96 of the CPC before the lower appellate Court to challenge the 
findings recorded by the trial Court against defendant No.2. By the impugned 
judgment and decree the appeal has been dismissed by the lower appellate Court 
on merits.

3. The appellants have challenged the aforesaid judgment and decree 
dismissing their appeal and affirming the findings recorded by the trial Court 
against them. However, it is observed that though findings had been recorded by 
the trial Court in favour of plaintiffs and against defendant No. 2 on merits but the 
claim was ultimately dismissed by it. There was hence no decree against 
defendant No.2. She or her legal representatives had no right to prefer an appeal 
under Section 96 of the C.P.C. against the said decree as it is well settled that an 
appeal can be preferred only against a decree and not against any adverse finding 
recorded by the Court below. Since the ultimate decree was in favour of defendant 
No.2, no appeal could have been preferred by her legal representatives, the 
appellants. The appeal preferred by them before the lower appellate Court was 
hence itself not maintainable and ought to have been dismissed as such by it which 
has however illegally proceeded to dismiss the same on merits. The judgment 
passed by the lower appellate Court is hence wholly without jurisdiction.

4.  In Banarsi and others vs. Ram Phal 2003(9) SCC 606, it has been held in 
paragraph 8 as under :

"8. Sections 96 and 100 CPC make provision for an 
appeal being preferred from every original decree or from every 
decree passed in appeal respectively; none of the provisions 
enumerates the person who can file an appeal. However, it is 
settled by a long catena of decisions that to be entitled to file an 
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appeal the person must be one aggrieved by the decree. Unless a 
person is prejudicially or adversely affected by the decree he is 
not entitled to file an appeal. (See Phoolchand v. Gopal Lal 
[AIR 1967 SC 1470 : (1967) 3 SCR 153] , Jatan Kumar Golcha 
v. Golcha Properties (P) Ltd. [(1970) 3 SCC 573] and Ganga 
Bai v. Vijay Kumar [(1974) 2 SCC 393] .) No appeal lies against 
a mere finding. It is significant to note that both Sections 96 and 
100 CPC provide for an appeal against decree and not against 
judgment."

5.  In AIR 1951 P&H 444 Ali Ahmad vs. Amarnath it was held that where a 
decree is absolutely in favour of party but some issues are found against him, he 
has no right of appeal against the findings because he is, firstly not adversely 
effected thereby secondly because such findings are not embodied in and do not 
form part of the decree. In AIR 1961 Calcutta 39 (FB) The Commissioner for the 
Port of Calcutta vs. Bhairadinram Durga Prosad, it was held that the decree of the 
lower appellate Court was entirely in favour of the appellants/tenant hence the 
appellants could not have any right of appeal against the finding when that finding 
does not effect the decree. In AIR 1973 Patna 22 Jugal Kishore Singh and others 
vs. Sheonandan, it was held that a party aggrieved by certain findings of the Court 
does not have a right of appeal against those findings when the ultimate decision is 
in favour of such party and the decree is not based on those findings but is made in 
spite of those findings. In AIR 1974 Rajasthan 21 Tarasingh vs. Smt. Shakuntla, it 
was held that a party in whose favour goes the ultimate result of the case is not 
bound by any finding adverse against him in the judgment and as such the party 
cannot go in appeal against that judgment. In AIR 1977 Madras 25 Corporation of 
Madras vs P.R. Ramachandran and others, it was held that a party not aggrieved 
by a decree is not competent to appeal against the decree on the ground that an 
issue is found against him.

6. Learned counsel for the appellants has submitted that since the trial Court 
has recorded specific findings against the appellants on various issues, it is 
necessary for the appellants to challenge those findings else the same would 
remain to be binding against them and shall operate as res-judicate at a subsequent 
stage. The aforesaid contention of learned counsel for the appellants is wholly 
misconceived.

7. In AIR 1922 Privy Council 241 Midnapur Zamindari Company Limited v. 
Naresh Narayan Roy, it was held that the findings recorded against the defendants 
by the Court below will not form an actual plea of res-judicata, for the defendants, 
having succeeded on the other plea, had no occasion to go further as to the 
findings against them. In 1961 JLJ 238 Draboo vs. Bansilal, it was held that 
defendant succeeding on one point has no chance to appeal against an adverse 
finding on other point and the other point does not operate as res-judicata in a 
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subsequent suit. In State of M.P. and others vs. Gajrajsingh, 1971 MPLJ, 837 
(DB), it was held that parts of order of dismissal cannot be used against winning 
party since it could not go in appeal against them.

8. In Tara Singh (supra), it was held that a party in whose favour goes the 
ultimate result of the case is not bound by any finding adverse to him in the 
judgment. In AIR 1977 Orissa 59, Bhima Jally and others vs. Nata Jally and 
others, it was held that where the original suit has been dismissed though there 
was a finding against the defendants, the defendants had no opportunity to appeal 
because the ultimate decree was in their favour and in such circumstances, the 
same could not operate as res-judicata.

9. Thus in all the aforesaid decisions, it has been emphatically held that a 
defendant succeeding on one point has no chance to appeal against adverse 
findings recorded against him on another points. Those adverse findings on other 
points hence do not operate as res-judicata against him in a subsequent suit.

10. The relevant part of Section 11 of the CPC for the purpose of the present 
case is as under:

"11. No Court shall try any suit or issue in which the 
matter directly and substantially in issue has been directly 
and substantially in issue in a former suit between the same 
parties, or between parties under whom they or any of them 
claim, litigating under the same title, in a Court competent 
to try such subsequent suit or the suit in which such issue has 
been subsequently raised, and has been heard and finally 
decided by such Court.

11. The primary requirement of applicability of res-judicata is that the
issue raised must have been heard and finally decided by the Court in the former 
suit. Finally decided would mean that the issue or finding which is against a party 
is challenged by him before the higher Court and the challenge is decided against 
him. Since in case of dismissal of a suit of plaintiff on one point, the issue or 
finding recorded against the defendant cannot be challenged by him by preferring 
an appeal, it cannot be said that such issue and finding has been finally decided 
against him as for there to be final adjudication on the same, the defendant ought 
to have a right to challenge them before the higher Court. Since he has no such 
right and cannot challenge them, they cannot be held to be operative as res-
judicate against him.

12.  Thus, in view of the aforesaid discussion, the lower appellate Court has 
committed an illegality in entertaining the appeal preferred by the appellants 
despite the same not being maintainable and dismissing the same on merits. It 
ought to have dismissed the appeal as not maintainable. Since in either case the 
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result of the appeal would be its dismissal, I do not find involvement of any 
substantial question of law in this appeal which is accordingly dismissed in 
limine.

Appeal dismissed

I.L.R. 2023 M.P. 1836
Before Smt. Justice Sunita Yadav

MA No. 471/2017 (Gwalior) decided on 18 July, 2023

MAYA DEVI (SMT.)  …Appellant

Vs.

AMIT KHAN & ors.                              …Respondents                                                                                                         

Civil Procedure Code (5 of 1908), Order 41 Rule 27 & Order 41 Rule 28 
– Dispute of Boundaries – Held – When dispute is in respect of the boundaries 
of disputed land, first appellate Court rightly remanded the case to trial 
Court for demarcation of disputed land from competent revenue authority – 
It will not cause any prejudice to appellant as the Court has directed that 
appellant shall be given an opportunity of rebuttal – Appellate Court has 
discretion under O-41 R-28 CPC to send the matter to trial Court for 
recording of evidence – No jurisdictional error done by first appellate Court 
– Appeal dismissed.   (Paras 13 to 15)

 flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 41 fu;e 27 o vkns'k 41 fu;e 28 
& lhekvksa dk fookn & vfHkfu/kkZfjr & ;fn fookfnr Hkwfe dh lhekvksa ds laca/k esa 
fookn gS] rks izFke vihyh U;k;ky; us mfpr :i ls izdj.k dks fopkj.k U;k;ky; ds 
ikl l{ke jktLo izkf/kdkjh ls fookfnr Hkwfe dk lhekadu djkus gsrq izfrizsf"kr fd;k & 
blls vihykFkhZ ij dksbZ izfrdwy izHkko ugha iM+sxk D;ksafd U;k;ky; us funsf'kr fd;k 
fd vihykFkhZ dks [kaMu djus dk volj iznku fd;k tk,xk & fl-iz-la- ds vkns'k&41 
fu;e 28 ds varxZr vihyh U;k;ky; dks lk{; vfHkfyf[kr djus ds fy, ekeyk 
fopkj.k U;k;ky; dks Hkstus dk foosdkf/kdkj gS & izFke vihyh U;k;ky; }kjk 
vf/kdkfjrk dh dksbZ =qfV ugha dh xbZ & vihy [kkfjtA 

Cases referred:

2020 0 Supreme (SC) 329, 2018 0 Supreme (SC) 938, 2015 (1) MPLJ 243, 
2019 (1) MPWN 65, AIR 1989 (Orissa) Page 29, 2000 (40) (SC) Allahabad Law 
Reporter Page 534. 

Santosh Agrawal, for the appellant. 
N.K. Gupta with S.D.S. Bhadoriya, for the respondents. 
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Maya Devi Plaintiff  
Ravindra Sundarani

 Kamla Devi
 Vandana Devi

 Kanchan Devi

J U D G M E N T

SUNITA YADAV, J.:- The appellant has filed this Misc. Appeal under 
Order 43 Rule 1 (u) of CPC arising out of judgment dated 15/03/2017 passed by 
District Judge, Datia (M.P.) in Civil Appeal Nos. 200009/2016 and 200010/2016, 
whereby, the learned court below has remanded the matter to the trial Court for 
fresh adjudication.

2.  Brief facts of the case giving rise to filing of this appeal are that the 
plaintiff/appellant herein Smt. Mayadevi filed a civil suit stating therein that land 
bearing survey No. 1604/1/3-A admeasuring area 0.32/0.129 hectares situated in 
ward No. 13 new ward No. 23, Dist. Datia was owned by one Mithla Devi and her 
minor sons and out of total area, a part of said land, admeasuring area 0.042 
hectare was purchased by the plaintiff/appellant Mayadevi along with defendant 
Vandana Devi (since dead and substituted by LRS), Kanchan Sharma, Ravindra 
Sundarani and Kamla Devi from Mitladevi having equal share and thereafter they 
partitioned the property as under :
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3.     An area admeasuring 0.056 hectare of land was left for road. The land 
bearing survey No. 1604/1/3A fell in the share of plaintiff, which is the disputed 
land and hereinafter the same is addressed as "disputed property". On 20.08.2011 
defendant Nos. 1 to 4 with an intention to encroach the property tried to dig the 
foundation, at that time, plaintiff's son Vinod took objection, thereafter, the 
defendants by threatening that they will come again for digging the said land went 
away. Thereafter, on 28.08.2011, defendants No. 1 to 4 again came on the disputed 
property with some persons to take possession and started to dig the foundation 
then on objection by son of plaintiff they started quarrelling with him. Thereafter, 
this suit is filed. During pendency of suit, defendant No. 1 encroached upon the 
land admeasuring area 30 x 30 sq. feet towards western side. Defendants have full 
knowledge that plaintiff is owner of the land on which Vandana Devi has no 
concerned, hence the sale deed executed by Vandana Devi on 25.03.2010 in 
favour of defendant No.1 and sale deed dated 08.02.2010 in favour of defendant 
No.2 and sale deed dated 25.03.2010 in favor of defendant No.3 and sale deed 
dated 26.03.2010 in favour of defendant No.4 executed by Vandana Devi are void.

Survey No. 1604/1/3A  
Area 0.32/0.129
Hectares.

1604/1/3B
 

0.32/0.129

1604/1/3C
 

0.32/0.129

1604/1/3D

 
0.32/0.129

1604/1/3E 0.32/0.129



4.  The defendant Nos.1 to 4 filed written statement and denied the averments 
made in the plaint. It is submitted by them that the disputed land is not in 
ownership as well as in the possession of the plaintiff. It is further submitted that 
when the partition of the land bearing survey No. 1604 was done, at that time, the 
land bearing survey No. 1604/1/1-D area 0.32/0.12 came in the share of Vandana 
Devi and the same was in ownership and in possession of Vandana Devi who sold 
it to them. It is further submitted that defendants Nos.1 to 4 have neither dug any 
foundation over the the disputed property nor threatened the plaintiff's son 
because the construction was already done on the land which they have purchased 
from Vandana Devi. During pendency of the present case, the defendants Nos.1 to 
4 have not raised any construction over the disputed property. Vandana Devi had 
handed over the possession of the land to the defendants No. 1 to 4 on the date of 
execution of sale deed and till then the defendants No. 1 to 4 are in continuous 
possession over the said land. The plaintiff was never in possession and 
ownership of the said land purchased by the defendants No. 1 to 4 from Vandana 
Devi. The defendants No. 1 to 4 in their written statement had filed a map and 
shown the actual position of the land. The plaintiff and her son along with land 
mafia had tried to take possession of land of the defendants No. 1 to 4, against 
which, Vandana Devi had made a complaint dated 24/09/2009 to the Tahsildar, 
Datia. On the basis of aforesaid, prayed to dismiss the suit filed by the plaintiff. 

5. The defendant No. 6 Smt. Vandana Devi had filed a written statement and 
submitted that the land bearing survey No. 1604/1/3-D which was received by her 
as her share in the partition proceedings was sold by her to the defendants No. 1 to 
4 and has adopted the written statement filed by the defendants No. 1 to 4. 

6. On the basis of pleadings, learned trial court farmed (sic : framed) the 
issues and after recording the evidence decreed the suit vide judgment and decree 
dated 30.03.2016 holding that plaintiff got the disputed land in partition and the 
disputed land is the same land which was allotted to plaintiff and defendant No.1 
has encroached upon the land admeasuring area 30 x 30 Sq. feet and during 
pendency of suit granted decree that plaintiff is entitled to get possession of land 
and after possession granted permanent injunction against defendant No.1 to 4 so 
also the sale deed executed by Vandana in respect of disputed property has been 
held to be ineffective against plaintiff. 

7. Being aggrieved by judgment and decree dated 30.03.2016 two separate 
appeals were filed by defendants, defendant No.1 to 4 filed first appeal bearing 
No. 200009/2016 and defendant No.5 Vandana filed appeal bearing No. 
200010/2016 and in the appeal an application under order 41 rule 27 C.P.C. was 
filed by respondents and the same was allowed and learned first appellate court 
remanded the matter after setting aside the judgment and decree passed by trial 
court. Hence, the instant Misc. Appeal is being filed before this Court. 
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8.  Learned counsel for the appellant submits that learned first appellate court 
has failed to consider that wholesale remand is bad in law and it is the duty of the 
appellate court to decide the matter on the basis of evidence available record, but 
appellate having failed to follow the settled principle of law. It is further submitted 
that it is well settled law that after allowing application under order 41 rule 27 
C.P.C., appellate court has two options under order 41 rule 28 C.P.C. wherein 
appellate court either record evidence itself or call the findings, but said provision 
does not suggest to remand the matter to the trial court after setting aside the 
judgment. It is further submitted that learned appellate court has considered that 
boundary dispute should have been decided by calling commissioner report, but 
has failed to understand that when sufficient material is available then in view of 
section 107 of the C.P.C. appellate court itself could have called the commissioner 
report rather to remand the matter as the remand is bad in law. It is further 
submitted that identity of property is not in dispute looking to the Map attached 
with plaint and written statement then remand of the matter only for 
commissioner record is totally illegal. On these grounds, prayer is made to set 
aside the impugned judgment dated 15/03/2017 passed by the District Judge, 
Datia (M.P.) and further direction to first appellate court to reconsider the appeal 
and decide it on merits. Learned counsel for the appellant, placed his reliance 
upon the judgment of the Apex Court delivered in the cases of Shivakumar vs. 
Sharanabasappa reported in 2020 0 Supreme (SC) 329, Uttaradi Mutt vs. 
Raghavendra Swamy Mutt reported in 2018 0 Supreme (SC) 938, Murari Lal vs. 
Ram Kumar Ojha and Anr. reported in 2015 (1) MPLJ 243 & Harveer Singh vs. 
Raghuveer reported in 2019 (1) MPWN 65 to buttress his arguments. 

9.  On the other hand, learned counsel for the respondents supported the 
impugned judgment passed by the court below and prayed for dismissal of the 
instant appeal being bereft of merit and substance. 

1 0.   Heard learned counsel for the rival parties and perused the material available 
on record.

11. Learned first appellate court allowed the application filed by
respondents/defendants under Order 41 Rule 27 of CPC for filing the
the sale deeds which were executed by appellant /plaintiff Mayadevi in
favour of Uma Devi, Shyamlal, Manohar Lal Gupta and Jagdish Batham
respectively with regard to part of the land bearing survey No. 1604/1/3-
to prove that the disputed land is different from the land sold to
defendants no. 1-4 by defendant no.-1. The provisions of Order 41 Rule
27 (b) of CPC are relevant to be seen at this juncture which provides
that :-

"  27. Production of additional evidence in Appellate Court.-

(1), (a), (aa) xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
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(b) the Appellate Court requires any document to be produced 
or any witness to be examined to enable it to pronounce 

judgment, or for any other substantial cause."

12. In view of the above provision, the order allowing the said application is 
found to be in accordance with law as these are admitted documents and are 
required for just and proper adjudication of this case in view of the nature of 
dispute between the parties because these sale deeds are showing the boundaries 
of lands sold by the appellant which was the part of the same land purchased by 
her and was partitioned with defendant no.-6. The record also reveals that while 
deciding the said application U/o 41 Rule 27 of CPC that learned counsel for the 
appellant /plaintiff expressed no objection if application is allowed and the sale 
deeds is taken on record during course of the arguments. Thus learned first 
appellate court rightly allowed the application. 

13.  The plain reading of the plaint and written statements shows that the 
dispute between the plaintiff /appellant and respondents / defendants in respect to 
boundaries of disputed property. As per pleadings of the plaint the disputed 
property is situated in survey No. 1604/1/3-A which after partition fell in the share 
of the plaintiff who owned and possessed the same plot as described in the plaint 
map. On the other hand the defendants claimed that the disputed property is 
situated in the land bearing survey No. 1604/1/1-D area 0.32/0.12 which came in 
the share of Vandana Devi (defendant no.-6) and the same was in ownership and in 
possession of Vandana Devi who sold it to defendants no 1-4. The boundaries in 
plaint map and other evidence adduced by the appellant -plaintiff are at variance 
with the sale deeds executed by her. In these circumstances, when the dispute is in 
respect to the boundaries of the disputed land, the learned first appellate court has 
rightly remanded the case to the learned trial Court with a direction for 
demarcation of the disputed land from the competent revenue authority. The 
judgement of learned first appellate court does not cause any prejudice to 
appellant-plaintiff as the court has also directed that the appellant / plaintiff shall 
be given an opportunity of rebuttal. The appellate court has discretion under order 
41 rule 28 C.P.C. to send the matter to trial court for recording of evidence and the 
discretion is rightly applied in view of the facts and circumstances of the case.

14. No jurisdictional error is done by learned first appellate court while 
passing the impugned judgment in the light of judgment delivered in the cases of 
Shanku Rangarao vs. Devi Prasad Sahu reported in AIR 1989 (Orissa) Page 29 & 
Shripat vs. Rajendra Prasad reported in 2000 (40) (SC) Allahabad Law Reporter 
Page 534, in which, it has been held that in the case of demarcation and possession 
if there is a dispute in respect to identity of the disputed property and the suit was 
decreed without proper identification of the disputed property, it should be 
identified through a commission.
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15. Consequently, the instant appeal filed by the appellant sans merit
and the same is hereby dismissed.

There shall be no order as to costs. 

Certified copy as per rules.

Appeal dismissed

I.L.R. 2023 M.P. 1841 (DB)
Before Mr. Justice Sujoy Paul &

 Mr. Justice Amar Nath (Kesharwani)
CRA No. 728/2019 (Jabalpur) decided on 12 April, 2023

DINESH YADAV  …Appellant                    

Vs.

STATE OF M.P.  & anr.          …Respondents                                                

A.  Penal Code (45 of 1860), Sections 342, 376(1), 376(2)(v), 
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of 
1989), Section 3(1)(xii) & 3(2)(v) and Protection of Children from Sexual 
Offences Act (32 of 2012), Section 3(a) r/w 4 – Appreciation of Evidence – Held 
– Considering the geographical location of the place of incident, the 
availability of people all around at 11.00 am and absence of injury marks on 
body of victim, makes the prosecution case highly doubtful – Even the two 
spot maps of place of incident are not identical – Previous enmity also 
established by appellant – Incriminating material was not confronted to 
accused with necessary clarity – It would be totally unsafe to uphold 
conviction on basis of such evidence – Conviction set aside – Appeal allowed. 

 (Paras 53, 55, 57, 59 & 64)

d- n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 342] 376¼1½] 376¼2½¼v½] vuqlwfpr 
tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 dk 33½] /kkjk 
3¼1½¼xii½ o 3¼2½¼v½ ,oa ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e ¼2012 dk 32½] 
/kkjk 3¼a½ lgifBr 4 & lk{; dk ewY;kadu & vfHkfu/kkZfjr & ?kVukLFky dh HkkSxksfyd 
fLFkfr] lqcg 11 cts vkl&ikl yksxksa dh miyC/krk rFkk ihfM+rk ds 'kjhj ij pksV ds 
fu'kkuksa dh vuqifLFkfr dks /;ku esa j[krs gq,] ;g vfHk;kstu izdj.k dks vR;kf/kd 
lansgkLin cukrk gS & ;gka rd fd ?kVuk LFky ds nks uD'ks Hkh leku ugha gSa & vihykFkhZ 
}kjk iwoZ oSeuL;rk Hkh LFkkfir & vijk/k esa Qalkus okyh lkexzh dks vko';d Li"Vrk 
ds lkFk vfHk;qDr ds lkeus ugha yk;k x;k Fkk & mDr lk{; ds vk/kkj ij nks"kflf) dks 
dk;e j[kuk iw.kZ :i ls vlqjf{kr gksxk & nks"kflf) vikLr & vihy eatwjA 

B.  Penal Code (45 of 1860), Sections 342, 376(1), 376(2)(v), 
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of 
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1989), Section 3(1)(xii) & 3(2)(v) and Protection of Children from Sexual 
Offences Act (32 of 2012), Section 3(a) r/w 4 – Ocular & Medical Evidence – 
Corroboration – Held – If a girl of 13-14 years was raped by forcibly throwing 
her on a rough and uneven surface, she would have certainly received some 
injuries – No external and internal injuries found on her body – Clothes 
recovered from victim did not have any sign of semen or any other spot – 
Testimony of prosecutrix is not supported by Medical evidence – It is not safe 
to accept statement of victim alone as a gospel truth.  (Paras 46, 48 & 50)

[k- n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 342] 376¼1½] 376¼2½¼v½] vuqlwfpr 
tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 dk 33½] /kkjk 
3¼1½¼xii½ o 3¼2½¼v½ ,oa ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e ¼2012 dk 32½] 
/kkjk 3¼a½ lgifBr 4 & pk{kq"k o fpfdRlh; lk{; & laiqf"V & vfHkfu/kkZfjr & ;fn 
,d 13&14 o"khZ; ckfydk ds lkFk cyiwoZd mls [kqjnjh ,oa vlery Q'kZ ij iVddj] 
cykRlax dkfjr fd;k x;k Fkk] rks mls fuf'pr :i ls pksVsa vkbZ gksrh & mlds 'kjhj 
ij dksbZ ckgjh vkSj vkarfjd pksVsa ugha ikbZ xbZ & ihfM+rk ls cjken diM+ksa esa oh;Z 
vFkok fdlh vU; nkx ds dksbZ fu'kku ugha & vfHk;ksD=h dk ifjlk{; fpfdRlh; lk{; 
}kjk lefFkZr ugha & dsoy ihfM+rk ds dFku dks iw.kZ lR; ds :i esa Lohdkj djuk 
lqjf{kr ughaA 

C.  Penal Code (45 of 1860), Sections 342, 376(1), 376(2)(v), 
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of 
1989), Section 3(1)(xii) & 3(2)(v) and Protection of Children from Sexual 
Offences Act (32 of 2012), Section 3(a) r/w 4 – Delay in FIR – Explanation – 
Held – In most cases of sexual assault, the family does not lodge the report 
instantaneously – The family discuss among themselves about the impact of 
such incident as also the consequence if matter is taken to police – They 
sometimes consult the friends and well wishers etc. – This process consumes 
time and is not fatal to prosecution when delay is not enormous and it is based 
on justifiable and bonafide reasons.   (Para 43 & 44)

x- n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 342] 376¼1½] 376¼2½¼v½] vuqlwfpr 
tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 dk 33½] /kkjk 
3¼1½¼xii½ o 3¼2½¼v½ ,oa ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e ¼2012 dk 32½] 
/kkjk 3¼a½ lgifBr 4 & izFke lwpuk izfrosnu esa foyac & Li"Vhdj.k & vfHkfu/kkZfjr 
& ySafxd geys ds vf/kdka'k izdj.kksa esa] ifjokj rRdky fjiksVZ ntZ ugha djkrk gS & 
ifjokj ,slh ?kVuk ds izHkko rFkk ;fn ekeys dks iqfyl ds ikl ys tk;k x;k gS rks 
mlds ifj.kke ds ckjs esa vkil esa ppkZ djrk gS & os dHkh&dHkh nksLrksa vkSj 'kqHkfpardksa 
bR;kfn ls ijke'kZ djrs gSa & bl izfØ;k esa le; yxrk gS rFkk ;g vfHk;kstu ds fy, 
?kkrd ugha gS tc foyac vlk/kkj.k u gks ,oa ;g U;k;laxr vkSj okLrfod dkj.kksa ij 
vk/kkfjr gksA 
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D.  Criminal Procedure Code, 1973 (2 of 1974), Section 53-A & 164-
A  and  Evidence Act (1 of 1872), Section 114(g) – DNA Test – Held – Section 53-
A and 164-A Cr.P.C. makes it obligatory for prosecution to undertake the 
exercise of DNA examination – However it cannot be said that non-
conduction of DNA examination will vitiate the prosecution case in all 
circumstances – It cannot be held that combined reading of Section 114(g) of 
Evidence Act and Section 53-A Cr.P.C. should lead the Court to draw adverse 
inference against the prosecution.   (Para 66)

?k- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 53&A o 164&A ,oa 
lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 114¼g½ & Mh,u, tkap & vfHkfu/kkZfjr & na-iz-la- 
dh /kkjk 53&A ,oa 164&A vfHk;kstu ds fy, Mh,u, ijh{k.k djkuk ck/;dj cukrh gS 
& gkykafd ;g ugha dgk tk ldrk fd Mh-,u-,- ijh{k.k dk lapkyu u fd;k tkuk lHkh 
ifjfLFkfr;ksa esa vfHk;kstu izdj.k dks nwf"kr djsxk & ;g vfHkfu/kkZfjr ugha fd;k tk 
ldrk fd lk{; vf/kfu;e dh /kkjk 114¼g½ ,oa na-iz-la- dh /kkjk 53&A dks la;qDr :i ls 
i<+us ij U;k;ky; dks vfHk;kstu ds fo:) izfrdwy fu"d"kZ fudkyuk pkfg,A 

E.  Penal Code (45 of 1860), Sections 342, 376(1), 376(2)(v), 
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of 
1989), Section 3(1)(xii) & 3(2)(v) and Protection of Children from Sexual 
Offences Act (32 of 2012), Section 3(a) r/w 4 – FSL Report – Collection of 
Sample – Held – Sample was collected on 26.12.2012 – Complaint was lodged 
on 27.12.2012 and hence on 26.12.2012 prosecution had no clue and 
knowledge about the incident – Collecting samples from victim a day before, 
is likely putting a cart before the horse which is an impossible act – This 
discrepancy creates doubt on collection process of sample.   (Para 65)

³- n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 342] 376¼1½] 376¼2½¼v½] vuqlwfpr 
tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 dk 33½] /kkjk 
3¼1½¼xii½ o 3¼2½¼v½ ,oa ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e ¼2012 dk 32½] 
/kkjk 3¼a½ lgifBr 4 & U;k;kyf;d iz;ksx'kkyk izfrosnu & uewus dk laxzg.k & 
vfHkfu/kkZfjr & fnukad 26-12-2012 dks uewus dk laxzg.k fd;k x;k Fkk & fnukad    
27-12-2012 dks ifjokn ntZ fd;k x;k ,oa blfy, fnukad 26-12-2012 dks vfHk;kstu 
dks ?kVuk ds ckjs esa dksbZ tkudkjh ,oa Kku ugha Fkk & ,d fnu igys ihfZM+r ls uewuk 
laxzg djuk] ?kksM+s ds vkxs xkM+h yxkus ds leku gS tks fd ,d vlaHko dk;Z gS & ;g 
folaxfr uewuk laxzg djus dh izfØ;k ij lansg mRiUu djrh gSA 

F.  Penal Code (45 of 1860), Sections 342, 376(1), 376(2)(v), 
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of 
1989), Section 3(1)(xii) & 3(2)(v) and Protection of Children from Sexual 
Offences Act (32 of 2012), Section 3(a) r/w 4 – Sensitivity of Matter – Held – 
Merely because matter relates to sexual assault on a minor, appellant cannot 
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be mechanically held guilty – Unless the legal test and requisite evidence is 
available, appellant cannot be held guilty on the basis of sensitivity of matter 
alone.     (Para 42)

p- n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 342] 376¼1½] 376¼2½¼v½] vuqlwfpr 
tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 dk 33½] /kkjk 
3¼1½¼xii½ o 3¼2½¼v½ ,oa ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e ¼2012 dk 32½] 
/kkjk 3¼a½ lgifBr 4 & ekeys dh laosnu'khyrk & vfHkfu/kkZfjr & ek= D;ksafd ekeyk 
,d vo;Ld ij ySafxd geys ls lacaf/kr gS] vihykFkhZ dks ;kaf=d :i ls nks"kh ugha 
Bgjk;k tk ldrk & tc rd fof/kd ijh{k.k ,oa visf{kr lk{; miyC/k u gks] vihykFkhZ 
dks dsoy ekeys dh laosnu'khyrk ds vk/kkj ij nks"kh ugha Bgjk;k tk ldrkA 

G.  Protection of Children from Sexual Offences Act (32 of 2012), 
Section 29(2) & 30 – Presumption – Held – Section 29 & 30 creates a 
presumption, such presumption depends on the ability of prosecution to 
establish the foundational facts – When no foundational facts could be 
established by prosecution, by taking aid of presumption u/S 29 & 30, an 
accused cannot be held guilty.   (Para 73)

N- ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e ¼2012 dk 32½] /kkjk 
29¼2½ o 30 & mi/kkj.kk & vfHkfu/kkZfjr & /kkjk 29 o 30 mi/kkj.kk l`ftr djrh gS] 
,slh mi/kkj.kk vk/kkjHkwr rF;ksa dks LFkkfir djus dh vfHk;kstu dh {kerk ij fuHkZj 
gksrh gS & tc vfHk;kstu }kjk dksbZ Hkh vk/kkjHkwr rF; LFkkfir ugha fd;s tk lds] /kkjk 
29 o 30 ds varxZr mi/kkj.kk dh lgk;rk ysdj] fdlh vfHk;qDr dks nks"kh ugha Bgjk;k 
tk ldrkA 

H.  Criminal Procedure Code, 1973 (2 of 1974), Section 313 – 
Questions – Incriminating Material – Held – The question so put to accused 
must be specific and pregnant with necessary clarity and elaboration – The 
root cause and basic purpose for putting incriminating material to the 
accused is to provide him an adequate, sufficient and reasonable opportunity 
to give explanation – No cryptic question or a question framed for namesake 
can substitute the requirement of principle of natural justice.  (Para 64)

t- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 313 & iz'u & vijk/k esa 
Qalkus okyh lkexzh & vfHkfu/kkZfjr & vfHk;qDr ls iwNs tkus okys iz'u vko';d 
Li"Vrk ,oa foLrkj.k ds lkFk fofufnZ"V rFkk vFkZiw.kZ gksus pkfg, & vijk/k esa Qalkus 
okyh lkexzh dks vfHk;qDr ds le{k j[kus dk ewy dkj.k ,oa ewy iz;kstu mls 
Li"Vhdj.k nsus gsrq ;Fkksfpr] Ik;kZIr ,oa ;qfDr;qDr volj iznku djuk gS & dksbZ Hkh 
xw<+ iz'u vFkok uke ek= ds fy, fojfpr fd;k x;k iz'u uSlfxZd U;k; ds fl)kar dh 
vko';drk dks izfrLFkkfir ugha dj ldrkA 

I. Criminal Practice – Ocular & Medical Evidence – Corroboration 
– Held – Ocular evidence alone can be reason to record conviction but the 
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said evidence must be of a “sterling quality” – If there exists a serious 
contradiction between medical and oral evidence and the medical evidence 
makes the oral testimony as improbable, ocular evidence can very well be 
disbelieved.   (Para 52)

>- nkf.Md i)fr & pk{kq"k o fpfdRlh; lk{; & laiqf"V & vfHkfu/kkZfjr 
& pk{kq"k lk{; nks"kflf) vfHkfyf[kr djus dk ,dek= dkj.k gks ldrk gS ijarq dfFkr 
lk{; **LVfyZax DokfyVh** dk gksuk pkfg, & ;fn fpfdRlh; ,oa ekSf[kd lk{; ds e/; 
xaHkhj fojks/kkHkkl fo|eku gS rFkk fpfdRlh; lk{; ekSf[kd ifjlk{; dks vuf/klaHkkO; 
cukrk gks] pk{kq"k lk{; ij HkyhHkkafr vfo'okl fd;k tk ldrk gSA 

J.  Criminal Practice – Cross-Examination – Duty of Court – Held 
– Even in criminal prosecution when a witness is cross-examined and 
contradicted by the party calling him, his evidence cannot, as a matter of law, 
be treated as washed off the record altogether – It is for the Judge to consider 
the facts in each case whether as a result of such cross examination and 
contradiction the witness stands thoroughly discredited or can still be 
believed in regard to a part of his testimony.   (Para 58)

´- nkf.Md i)fr & izfrijh{k.k & U;k;ky; dk drZO; & vfHkfu/kkZfjr & 
;gka rd fd nkf.Md vfHk;kstu esa Hkh tc fdlh lk{kh dk mls cqykus okys i{k
}kjk izfrijh{k.k ,oa [kaMu fd;k tkrk gS] rks mlds lk{; dks] fof/k ds ekeys ds :i esa] 
vfHkys[k ls iw.kZ :i ls feVk;k gqvk ugha ekuk tk ldrk & ;g U;k;k/kh'k dk dk;Z gS 
fd og izR;sd izdj.k eas rF;ksa ij fopkj djs fd D;k ,sls izfrijh{k.k ,oa [kaMu ds 
ifj.kkeLo:i lk{kh iw.kZ :i esa vfo'oluh; gks x;k gS ;k mlds ifjlk{; ds fdlh 
Hkkx ij vHkh Hkh fo'okl fd;k tk ldrk gSA 
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J U D G M E N T

The Judgement of the Court was delivered by:
SUJOY PAUL, J. :-  This Criminal Appeal is filed under Section 374 of Criminal 
Procedure Code (Cr.P.C.) questioning the judgment dated 12/01/2019 passed in 
SCATR No.07/2013 by learned Special Judge under the Scheduled Castes & 
Scheduled Tribes (Prevention of Atrocities) Act, 1989, whereby the appellant was 
convicted and sentenced as under :-

1846 I.L.R. 2023 M.P.

Convicted under Sections Sentenced to undergo 
452 of IPC

 R.I. for 5 years with fine of Rs. 1000/-
and in default R.I. for three months.

342 of IPC

 
R.I. for 1 year.

 376(1) of IPC

 

R.I. for Life with fine of Rs.2000/- and in 

default R.I. for six months.

3(2)(v) of SC/ST Act

 

R.I. for Life with fine of Rs.2000/-and in 

default R.I. for six months.

3(1)(xii) of SC/ST Act

 

R.I. for 5 years with fine of Rs. 1000/ -

and in default R.I. for three months.
3(a) r/w 4 of POCSO Act R.I. for 7 years with fine of Rs. 1000/

and in default R.I. for three months.

All sentences to run concurrently

-

2.  As per the prosecution case, the prosecutrix lodged a written report on 
27/12/2012 in Police Station Bandol District Seoni that she is resident of village 
Singhodi and a student of Class-VI. The father of victim is an agricultural worker 
in the farm of Sanat Mishra. Sanat Mishra and his family resides at Seoni. Sanat 
Mishra visits Singhodi to look after his agricultural activities on Sunday and some 
times on other days. The mother of complainant is engaged in the house of Sanat 
Mishra to clean cow dung. The complainant also used to clean cow dung at Sanat 
Mishra's house as and when required.

3. On 26/12/2012 at around 11:00 A.M., the parents of complainant went 
elsewhere to perform their work and complainant in the meantime reached the 
house of Sanat Mishra in order to clean the cow dung. She entered the room called 
as Kotha which is used to keep cows/bulls. While she was cleaning the Kotha and 
clearing the cow dung, the appellant entered the Kotha and locked the Kotha from 
inside. He forcibly thrown the complainant to the floor and raped her. After 
committing rape, the appellant opened the door and fled away. The complainant 
reached her house weeping and crying. Her brother (PW-5) came there and she 
informed about the incident to him with sufficient detail. The said narration was in 
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the presence of brother-in-law Kamal, Chhutaniya and Suresh Master who resides 
just in front of the Kotha. In turn, brother (PW-5) apprised the parents about the 
said incident.

4. The complaint of victim was registered as Crime No.243/2012 for 
committing offence under Sections 376, 450 and 342 of the Indian Penal Code. 
During investigation, the victim was medically examined on 27/12/2012. The 
seizure memos Ex.P/6 and Ex.P/26 were prepared. Investigating Officer Shri 
Siddharth Bahuguna (PW-16) reached the place of incident and prepared the site 
map (Ex.P/7).

5. During the investigation, the appellant was arrested on 28/12/2012 
(Ex.P/24) and he was medically examined through Ex.P/25. The Constable 186 
Ashish Shukla obtained the sealed packet containing slide and undergarment of 
appellant and in turn, the said material was sent to Forensic Science Laboratory 
(FSL). During the course of investigation, other relevant materials including 
school register of victim and her caste certificate were also seized.

6. The FSL report (Ex.P/27) was obtained and after completion of 
investigation, challan was filed. In turn, matter came for trial before the Special 
Court. The appellant abjured the guilt and prayed for a complete trial.

7. The Court below framed six questions for its determination, recorded 
evidence and after hearing the parties passed the impugned judgment convicting 
and sentencing the appellant as mentioned above.

Contention of appellant :-

8. Learned counsel for the appellant at the outset submits that he is
beginning his argument in an unusual manner. Before taking this Court
to the evidence and factual aspects of the matter, it is strenuously
contended that in the impugned judgment, on more than one occasion,
the Court below used the phrase 'in these type of matters'. By placing reliance on 
2021 SCC OnLine SC 1233 (Mohan alias Shrinivas alias Seena alias Tailor 
Seena vs. State of Karnataka) and 2008 (15) SCC 133 (Raju and others vs. State of 
Madhya Pradesh), it is urged that despite sensitivity of a matter, the legal 
requirement and the requirement of evidence as per law cannot be diluted. False 
implications in criminal matters are not unknown to legal fraternity. Thus, over 
emphasis on 'in these type of matters' by Court below cannot be appreciated.

9. Shri Vishal Daniel, learned counsel for the appellant at the outset further urged 
that appellant is assailing the impugned judgment on the ground that appellant has 
been falsely arraigned and no such offence has been committed by him. Thus, he 
is not addressing on the aspect of determination of age/juvenility of the victim.
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10. The statement of victim (PW-3) was referred to show that incident had 
taken place in broad daylight at 11:00 A.M. on 26/12/2012. As per her 
complaint/deposition, the door of Kotha was locked by appellant from inside. 
After the incident, victim narrated the incident to parents and neighbours 
immediately. The report in the Police Station could not be lodged on the same day 
on the pretext that complainant/family members did not have any conveyance. 
The report was admittedly lodged after one day i.e. on 27/12/2012.

11. Inconsistency in the statements of prosecution witnesses were highlighted 
by taking this Court to the testimony of mother of victim (PW-4). She deposed that 
the bulls used to go for grazing early in the morning and work of clearing the cow 
dung in Kotha takes place at around 7-8 A.M. By 10-11 A.M. the bulls used to 
come back in the Kotha and before they come back to Kotha, it is necessary to 
clean the Kotha.

12. Mother of victim (PW-4) further deposed that her son Jitendra at around 
12 O'clock on the date of incident informed her about the incident at an 
agricultural field. On the same day, she with her husband and victim went to the 
house of Sanat Mishra at Seoni. They informed about the incident to Sanat Mishra 
and on the same night, they went to village Kamta to inform about the incident to 
son-in-law Govardhan. After informing Govardhan from village Kamta itself, 
they went to Police Station on the next day.

13. The statement of father of victim (PW-8) was highlighted to bolster 
similar point that as per his statement also, the bulls were released early in the 
morning and bulls come back to Kotha at around 10-11 A.M. Father of victim 
clearly admitted that adjacent to Kotha, there is a water spring (Jhiriya). In the 
said spring, since morning till evening, the movement of people and cattle 
continues. People believe that water of Jhiriya is pure and mental diseases can be 
cured by taking bath in the Jhiriya. Thus, people from nearby villages also used to 
come to Jhiriya and take bath. It is pointed out that mother of victim (PW-4) 
deposed in the same line in para-10 of her statement.

14. Shri Vishal Daniel, learned counsel for the appellant by taking this Court 
to para-10 of statement of mother (PW-4) and para-7 of statement of father (PW-
8) urged that both the statements are candid clear and unambiguous that near the 
Kotha where incident had taken place, there exists a Shiv temple. From Shiv 
temple, even inside portion of Kotha is clearly visible. Both the parents of victim 
clearly deposed that if Kotha is viewed from said Shiv temple, it is totally open 
and every corner of Kotha is visible. Both of them also clearly deposed that there 
is no door in the Kotha from the side of Shiv Temple. Thus, the story of 
prosecution that door of Kotha was locked from inside by appellant and he 
committed rape is without any basis.
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15. On the basis of aforesaid evidence of parents, it is urged that the incident 
had taken place on 26.12.2012 at 11:00 AM and FIR was registered on 27.12.2012 
at 15 O'clock. The reason for delay in lodging the FIR is mentioned as non-
availability of conveyance which is apparently incorrect in view of movement of 
victim and family members to Seoni and from there to village Kamta. Thus, delay 
in lodging FIR is fatal in the instance case.

16. The statement of mother (PW-4) and father (PW-8) were also relied upon 
to show that the incident had taken place in 'Kotha' and adjacent to the same, there 
exists a Kirana shop, a 'Pulia' in which people used to sit for whole day and enter 
into gossips. Father (PW-8) clearly stated that any conversation inside the Kotha 
can be heard in shiv temple and in 'Jhiriya'. Shri Daniel, Advocate submits that the 
aforesaid statements make it clear that Kotha is surrounded by house, kirana shop, 
temple, Jhiriya and it is not an isolated place. Thus, the story of prosecution is 
totally improbable.

17. As per the statement of father (PW-8), the floor of Kotha is uneven and is 
made of 'muram' and stones. He, in para-8 of his deposition admitted that if 
somebody is thrown on the floor, he will be injured and even blood may come out 
of such injury. The prosecutrix in para-12 also clearly admitted about the uneven 
floor of Kotha and accepted the suggestion that if somebody is thrown on the floor 
he will receive injury. In para-13 of her deposition, she deposed that when 
appellant thrown her to the floor of Kotha, she suffered injuries and this was 
informed to the doctor during her MLC. Her back and buttocks were injured and 
because of sexual assault, she suffered injury even on her private part.

18. Learned counsel for the appellant then placed heavy reliance on the 
statement of Dr. Chetna Bandre (PW-11). The doctor deposed that she examined 
the victim on 27.12.2012 at around 7:20 PM. She was walking in a normal way 
and was fully alert and conscious. During external examination, no injuries were 
found on the person of the victim including her face. In internal examination also 
no injuries were found by the said doctor. In para-8 of the cross-examination, she 
deposed that there were no swelling or bleeding on any body part of the victim. 
Para-9 of the statement of Dr. Chetna Bandre (PW-11) was highlighted to show 
that the clothes of victim were sealed by her and in those clothes also there were no 
sign of any semen or any other spot.

19. Ordinarily, the ocular evidence takes precedence over medical evidence 
submits Shri Daniel but the exception is that when medical evidence clearly 
proves that ocular evidence is not trustworthy, it deserves to be discarded. So far 
delay in lodging the FIR is concerned, it is submitted that independent persons 
gathered knowledge about the incident immediately after the incident. Thus, it 
cannot be presumed that family delayed the lodging of FIR because they were 
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either shy or hesitant that society will come to know about the incident. This plea 
ordinarily available in such cases, is totally unavailable in the instant case where 
neighbour and friends came to know about the incident almost instantaneously. 
The distance between the victim's village and Seoni is 30 Km. from Seoni to 
Kamta the family of the victim travelled about 15 Kms. and from Kamta they 
came to their own village from where they again travelled 25 Kms. to reach Police 
Station Bandol. Thus, they had some conveyance and the singular excuse put 
forth for delay in lodging FIR cannot be accepted.

20. The geographical location of Kotha and aforesaid evidence makes it clear 
that the story of prosecution has no legs to stand submits Shri Danial. It is argued 
that if that being the position and incident has not taken place, the ancillary 
question would be why appellant was falsely implicated. It is urged that in order to 
show false implication, the appellant could establish before the Court below by 
cross-examination of several prosecution witnesses that there existed factional 
and personal animosity which became the operative reason to arraign the 
appellant.

21. To elaborate, it is submitted that the appellant was at the time of incident, 
employee of Yal Singh Kurmi who belongs to 'Kurmi' community whereas Sanat 
Mishra hails from 'Brahmin' community. Victim (PW-3) her mother and father 
(PW-8) admitted these facts and candidly deposed that there had been animosity 
between 'Brahmin' and 'Kurmi' community. Pertinently, the victim (PW-3) and 
Surensh Master (PW-9) admitted that at the relevant time, the appellant was 
employee of Arvind Sanodya. In the house of Arvind Sanodya, the nephew of 
victim's parents namely Kholu used to work. Kholu, the nephew of PW-4 
committed a theft in the house of Arvind Sanodya and present appellant caught 
him red handed. Arvind Sanodya and appellant had beaten him because of the 
theft committed by him. This incident had taken place in near past which is 
admitted by PW-3 and PW-8. The aforesaid witnesses clearly admitted that there 
was a clear animosity between appellant and parents of the victim. This factional 
dispute and personal animosity became the foundation to arraign the appellant 
submits learned counsel for the appellant.

22.  In order to substantiate the argument that appellant has been falsely 
implicated, heavy reliance is placed on the statement of Suresh Master (PW-9). 
This witness resides right in front of Kotha where incident had taken place. He 
being an Assistant Teacher in Government Primary School, Singhodi made it 
clear that the villagers normally informs him about any incident which takes place 
in the village. On the date of incident, the mother of victim (PW-4) informed him 
that Dinesh assaulted his daughter and, therefore, she is going to lodge a report in 
Police Station. The victim and her father were also accompanying the mother 
(PW-4). Para-11 of his deposition is pressed into service wherein he stated that 
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Dinesh Yadav was working with Yal Singh Kurmi. Victim and her mother 
informed him that when victim took her goat for grazing to Yal Singh's farm, the 
appellant abused the victim because her goat was grazing in the ground of his 
employer. The parents of victim were annoyed because of such abuse and assault 
by the appellant. Suresh Master (PW-9) stated that he tried to explain that such 
incidents are normal and must be ignored but when parents of prosecutrix did not 
agree with him, he said that report may be lodged. The statement of this independent 
witness clearly shows that a trivial incident of abuse and assault took an ugly 
shape when it was given the color of rape by victim and her family members.

23. The statements of mother (PW-4), father (PW-8) of victim and the 
statement of Suresh Master (PW-9) are relied upon to submit that the father and 
victim were not ready to lodge the report but under the pressure and threat of 
mother and brother of victim, the report/complaint was ultimately lodged. Suresh 
Master (PW-9) further deposed that any conversation which takes place inside 
Kotha can be heard by him at his house situated in front of Kotha. 

24. To bolster the aforesaid, Para-12 of statement of father (PW-8) of victim is 
relied upon where he in clear terms, admitted that he was not inclined to lodge a 
report but her wife was very keen to lodge the FIR. The wife and son threatened 
and even assaulted the victim in order to pressurize her to lodge the report. This 
backdrop clearly shows that appellant has been falsely arraigned. The statement 
of Chutniya Bai (PW-6) and Kamal Singh (PW-7) are also relied upon. The said 
witnesses turned hostile. However, statement of Kamal Singh (PW-7), husband of 
Chutniya Bai throws light and is in tune with the statement of other prosecution 
witnesses that nephew of victim's mother namely Kholu was caught red handed 
while stealing soyabean by appellant and he was beaten by Arvind Sanodya and 
the present appellant. This statement was used for another purpose that victim was 
not inclined to lodge police report and it was threatening and beating by her 
mother and brother which resulted into lodging of such report. This witness also 
deposed about animosity between 'Brahmin' and 'Kurmi' community. The 
judgment of Supreme Court in 1996 (10) SCC 360 State of U.P. vs. Ramesh 
Prasad Mishra & another is referred to show that evidence of hostile witness can 
be used by the defence.

25. The FSL report (Ex.P/27) although prima facie appears to be against 
appellant, a minute scrutiny of the entire process shows that the sample collection 
process is polluted and untrustworthy. The incident had taken place on 
26.12.2012 and FIR was admittedly lodged on 27.12.2012. However, sample of 
victim is shown to have been collected on 26.12.2012 whereas the I.O. Shri 
Bahuguna collected the sample of appellant on 27.12.2012 which is evident from 
the document (Ex.P/20) dated 31.12.2012. This document (Ex.P/20) shows that 
opinion asked from FSL was whether in articles A, B, C, D, E and F there are 
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spermatozoa. It is submitted that the seizure of victim's articles/samples a day 
before lodging report makes the collection of sample and entire process based 
thereupon as highly doubtful. 

26. By placing reliance on Sections 53-A and Section 164-A of Cr.P.C., it is 
submitted that these provisions came into being on 23.06.2006. Section 53-A is 
for the accused whereas Section 164-A is for the victim. The purpose of insertion 
of these provisions is to make the DNA test as mandatory. If samples were 
collected by the prosecution, nothing prevented them to send the sample for DNA 
profiling/examination. Non-conduct of DNA test creates dent on the prosecution 
story as par 2011 (7) SCC 130 Krishan Kumar Malik vs. State of Haryana. 

27. The FSL report cannot be relied upon for yet another reason submits Shri 
Danial on the strength of question No.72 asked under Section 313 of Cr.P.C. to the 
accused. It is submitted that question is ambiguous, lacks material details and 
particulars and therefore, cannot  pass the test laid down by Supreme Court in 
2007 (12) SCC 341 (Ajay Singh vs. State of Maharashtra). 

28. Lastly, by placing reliance on 2020 (3) SCC 443 (Santosh Prasad alias 
Santosh Kumar vs. State of Bihar), Shri Daniel submits that on facts also instant 
case has great similarity and appellant was erroneously held guilty by the Court 
below. 

29. Section 114(g) of Indian Evidence Act and Section 53-A of the Cr.P.C. 
were conjointly read and projected to show that when DNA report could have 
been obtained but respondents failed to obtain and produce such material, an 
adverse inference may be drawn against them.

30. The conviction can certainly be recorded solely on the basis of statement 
of victim or of a solitary witness but such statement must be of a sterling witness, 
submits learned counsel for the appellant on the strength of Rai Sandeep v. State 
(NCT of Delhi), (2012) 8 SCC 21. It is submitted that the victim in the instant case 
cannot be said to be such a sterling witness and, therefore, conviction based on 
such statement deserves to be jettisoned. Tameezuddin v. State (NCT of Delhi), 
(2009) 15 SCC 566 is relied upon to submit that improbable story which belies the 
logic must be discarded. 

31. Another judgment of Supreme Court in Dola v. State of Odisha, (2018) 18 
SCC 695 is relied upon to show that the improbable story cannot become reason to 
convict an accused. The nature of medical evidence discussed in this judgment is 
also pressed into service. 

32. The need of supporting evidence and corroboration is projected on the 
strength of Narayan v. State of Rajasthan, (2007) 6 SCC 465. The delay in lodging 
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the FIR is hit by the principles laid down in (2007) 2 SCC 170 (Ramdas and others 
vs. State of Maharashtra). 

33.  Shri Danial submits that he will be failing in his duty, if he does not deal 
with the effect and impact of Section 29 and Section 30 of the Protection of 
Children from Sexual Offence Act 2012. It is submitted that Section 30 (2) is 
almost pari materia to Section 35 of Narcotic Drugs and Psychotropic Substance 
Act, 1985. It is submitted that such presumptions statutorily created needs to be 
carefully examined. Reliance is placed on Abdul Rashid Ibrahim Mansuri v. State 
of Gujarat, (2000) 2 SCC 513 and Trilok Chand Jain v. State of Delhi, (1975) 4 
SCC 761. Furthermore, it is submitted that there cannot be any legal presumption 
without establishing the foundational fact. 

It is submitted that since foundational facts could not be established by the 
prosecution and this aspect was clearly exposed by the appellant while cross 
examining the prosecution witnesses, the presumption created under Section 29 
and 30 of the Protection of Children from Sexual Offence Act 2012 is of no 
assistance to the prosecution. He placed reliance on the Division Bench 
Judgments of Calcutta High Court reported in 2021 SCC Online Cal 2007, 
(Swapan Mondal Vs. State), Single Bench Judgment of High Court of Bombay (at 
Nagpur) reported in 2018 SCC Online Bom 1315, (Ramprasad Vs. State of 
Maharashtra), Division Bench judgment of Gauhati High Court reported in 2019 
SCC Online Gau 5947 (Latu Das Vs. State of Assam) and Single Bench Judgment 
of Kerala High Court reported in 2020 SCC Online Ker. 4956, (Justin Vs. Union of 
India, Represented by the Secretary, Ministry of Law And Justice and others) Shri 
Danial submits that said judgment of Kerala High Court was considered by the 
Supreme Court in (2022) 10 SCC 321 . 

34. In the light of aforesaid arguments and judgments, it is contended that the 
Court below has committed an error of facts and law in convicting the appellant. 

Contention of State :-

35. Shri Ajay Shukla, learned Government Advocate for the State supported 
the impugned judgment and placed reliance on the site map (Ex.P/8). By taking 
this Court to the said site map, it is submitted that place of incident was a covered 
area which is evident from the map which indicates that there were two doors 
marked as 'D-1' and 'D-2' in the Kotha. Thus, statement of prosecutrix (PW-3) is 
trustworthy that appellant closed the Kotha from inside by taking assistance from 
one of the door.

36. Shri Shukla, learned Government Advocate placed reliance on the 
statement of victim (PW-3), her brother (PW-5) and parents (PW-4 & PW-8) 
respectively. It is submitted that all the witnesses in one voice deposed about the 
nature of rape. The only embellishment in the statement of father (PW-8) is that 
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brother of victim (PW-5) witnessed the incident of sexual assault. Even if that 
portion is disbelieved and ignored, the rest of their statements inspire confidence.

37. The F.I.R. was lodged on the next day of incident but the delay is properly 
explained by the victim and her family members. In cases of sexual assault related 
to POCSO Act, the Supreme Court has taken a different view regarding delay in 
lodging the FIR. He placed reliance on (2010) 5 SCC 445 (Santhosh Moolya v. 
State of Karnataka).

38. Lastly, learned Government Advocate placed reliance on the findings of 
Court below from para-42 onwards and urged that the appreciation of evidence by 
the Court below is correct and does not warrant any interference from this Court. 
The Patwari (PW-10) also supported the spot map (Ex.P/8) prepared by him. 
Thus, incident of rape which has taken place in a covered area cannot be doubted 
merely because medical evidence does not support the case of the prosecution.

Rejoinder Submissions :-

39. Shri Daniel, learned counsel for the appellant submits that site map 
(Ex.P/8) prepared by Patwari is not the only site map. Indeed, another site map 
(Ex.P/7) prepared by Police, needs to be examined and compared with the other 
site map Ex.P/8. Interestingly, both the site maps were proved by victim and his 
brother (PW-5). Shri Daniel further submits that in this site map, the position of 
Shiv Temple and residence in-front of Kotha are different. In Patwari map, just in 
front of Kotha, the house of Sharad S/o Bhagwan Prasad is mentioned. As per the 
map prepared by police, Sanat Mishra's house is adjacent to Shiv temple and in 
front of Kotha. In the site map prepared by the police, no door in the Kotha is 
visible. The site maps, at best, are known as non-substantive piece of evidence 
which by no stretch of imagination can override or dilute the substantive piece of 
evidence i.e. the statement of PW-4 and PW-8, who in clear terms admitted that 
there exist no door in the Kotha if viewed from the Shiv Temple. He placed 
reliance on 1920 SCC OnLine Oudh JC 125 (Barkau Singh and others vs. 
Emperor) and urged that site maps can be treated to be a fringed or embroidery to 
the story and cannot replace and substitute the substantive evidence.

40. Parties confined their arguments to the extent indicated above. The 
Government counsel has filed written submissions as well.

41. We have heard the parties at length and perused the record.

Findings : 

Sensitivity of matter/test :

42. The first and foremost contention of learned counsel for the appellant was 
that merely because the matter relates to sexual assault on a minor, the appellant 
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cannot be mechanically held guilty. Unless the legal test and requisite evidence is 
available, appellant cannot be held guilty on the basis of sensitivity of matter 
alone. We find no difficulty in accepting this argument which is based on the 
judgment of Supreme Court in the case of Raju and others (supra). Similarly, in 
Tameezuddin (supra) the Apex Court opined as under :

"9. It is true that in a case of rape the evidence of the prosecutrix 
must be given predominant consideration, but to hold that this 
evidence has to be accepted even if the story is improbable and 
belies logic, would be doing violence to the very principles 
which govern the appreciation of evidence in a criminal matter. 
We are of the opinion that the story is indeed improbable."

(Emphasis Supplied)

Delay in lodging F.I.R :

43. The incident had taken place at around 11:00 AM on 26.12.2012 whereas 
F.I.R was lodged on 27.12.2012 at 3:00 PM. Learned counsel for the appellant 
placed reliance on the judgment of Supreme Court in Ramdas and others (supra) 
whereas the Government counsel placed reliance on the written submissions and 
on the judgments of Apex Court in (1996) 2 SCC 384 (State of Punjab v. Gurmit 
Singh), (2010) 1 SCC 68 (Sohan Singh v. State of Bihar) and (2010) 5 SCC 445 
(Santhosh Moolya v. State of Karnataka). 

44. We have carefully gone through the aforesaid judgments of theApex 
Court. There is no conflict of view in the said judgments delivered by different 
Benches. Indeed, the common thread of principle running through the said cases 
is that in most of the cases of sexual assault, the family does not lodge the report 
instantaneously. The family discuss among themselves about the impact of such 
incident as also the consequences if matter is taken to the Police and criminal 
action is set into motion. In this process, they sometime consult the family, 
friends, well-wishers etc. This process consumes time and is not fatal to the 
prosecution when delay is not enormous and it is based on justifiable and bonafide 
reasons. In the instant case, the victim alongwith her parents went to the  house of 
Sanat Mishra and from there went to another village i.e. Kanta to meet another 
family member in order to decide whether they should move forward for lodging 
report or not. The delay is neither inordinate nor unjustifiable. Thus, we are unable 
to persuade ourselves that FIR was lodged with an unexplained and inordinate 
delay. Thus, this argument deserves to be rejected.
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Improbability of the incident :

45. The eyebrows are raised on the nature of incident by projecting that the 
incident of sexual assault has taken place in the broad day light at 11:00 AM in 
'Kotha' which is in a densely populated area. By showing the statements of mother 
and father of victim, (PW-4) and (PW-8) respectively, it was established that- (a) 
adjacent to ' Kotha' there exists a kirana shop, (b) a 'Pulia' in which people used to 
sit for whole day and gossip amongst themselves, (c) a ' Jhiriya' where people of 
same village and other nearby villages continuously come and take bath, (d) a 
'Shiv Mandir' from where as per testimony of both the parents the entire 'Kotha' 
was visible and both the witnesses deposed that from the side of 'Shiv Mandir', 
there was no door in the ' Kotha', (e) it was also admitted by parents of the victim 
that the cattle were taken for grazing during early morning and by 7-8 AM, (f) the 
'Kotha' needs to be cleaned by removing the cow dung. The cattle come back to 
'Kotha' by 10-11 AM. The cumulative effect of these is that 'Kotha' is situated 
adjacent to aforesaid places where movement of public continues for whole day.

46. The testimony of prosecutrix was questioned on yet another ground by 
contending that she deposed that she suffered injuries because she was thrown on 
the rough floor of 'Kotha' by the appellant. However, there no corresponding 
injuries were found on the body of the victim. In fact, no internal injuries were 
found on her body. The probability factor is certainly important and it is not safe to 
accept the statement of victim alone as a gospel truth, unless her statement is of 
'sterling quality'.

Sterling witness :-

47. The Apex Court in Rai Sandeep (supra) opined about the quality of 
sterling witness and held as under :

"22. In our considered opinion, the "sterling witness" should 
be of a very high quality and calibre whose version should, 
therefore, be unassailable. The court considering the version of 
such witness should be in a position to accept it for its face value 
without any hesitation. To test the quality of such a witness, the 
status of the witness would be immaterial and what would be 
relevant is the truthfulness of the statement made by such a 
witness. What would be more relevant would be the consistency 
of the statement right from the starting point till the end, namely, 
at the time when the witness makes the initial statement and 
ultimately before the court. It should be natural and consistent 
with the case of the prosecution qua the accused. There should 
not be any prevarication in the version of such a witness. The 
witness should be in a position to withstand the cross-
examination of any length and howsoever strenuous it may be 
and under no circumstance should give room for any doubt as to 
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the factum of the occurrence, the persons involved, as well as 
the sequence of it. Such a version should have co-relation with 
each and every one of other supporting material such as the 
recoveries made, the weapons used, the manner of offence 
committed, the scientific evidence and the expert opinion. The 
said version should consistently match with the version of every 
other witness."

(Emphasis Supplied)

48.  If the statement of victim is carefully and minutely examined, it will be 
clear that her testimony could not be supported by medical evidence. If a girl of 
13-14 years was raped by forcibly throwing her on a rough and uneven surface, 
she would have certainly received some injuries. In a case of this nature, there 
should be some medical evidence forthcoming to establish the case of the 
prosecution. The  Apex Court in Dola alias Dolagobinda Pradhan and another 
(supra) held as under:

"If the evidence of the victim does not suffer from any basic 
infirmity and the "probabilities factor" does not render it unworthy 
of credence, as a general rule, there is no reason to insist on 
corroboration, except from medical evidence, where, having 
regard to the circumstances of the case, medical evidence 
can be expected to be forthcoming."

(Emphasis Supplied)

In the same judgment in Para 13, it was held thus :

13. From the aforementioned admissions of the victim, it is clear 
that the scene of offence is a busy area wherein a number of 
buses ply, many shops and residential houses exist, and a school 
is also situated. The scene of offence is near a circle wherein 
buses pass through frequently. The business in that area 
generally ends only at 10.00 p.m., which means that the area in 
question is a very busy area till 10.00 p.m. According to the 
prosecution, both the accused persons lifted the victim forcibly 
from the road, sometime between 7.00 and 8.00 p.m. and took 
her from that busy area and committed the offence of rape on 
her. Such a story put forth by the prosecution which prima facie 
appears to be improbable needs to be proved by the prosecution 
beyond reasonable doubt. Though both the courts concurrently 
concluded against the accused persons, we, in order to satisfy 
our conscience, have gone through the evidence on record.

(Emphasis Supplied)
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The Apex Court disbelieved the story of prosecution because area where 
incident had allegedly taken place was a busy area and it could not be established 
by credible evidence that incident had actually taken place.

49.  Interestingly, in below mentioned paras of same judgment, the Apex Court 
again considered the medical evidence and injury marks on the victim. The 
relevant paras are reproduced as under :

"15. Curiously, the victim has not sustained any injury except 
some bruises on her cheeks. Her clothes were not even soiled 
with mud. In her cross-examination, she admitted that there was 
a tussle at the time of the alleged incident, and that she tried to 
save herself. She also stated that both the accused persons 
physically lifted her from the spot, and her bangles had been 
broken, by which she had sustained bleeding injuries on her 
hands. Furthermore, she said that she also sustained marks of 
violence on her hands. She did not sustain any injury on her 
knee, breasts and buttocks. She stated that she has no 
acquaintance with the accused persons and she did not have any 
kind of dealings with them. She further admitted that she had 
worn eight bangles on each of her hands and all her bangles on 
the right hand were broken and only one bangle of the left hand 
remained unbroken, and that all the bangles were broken at the 
spot of offence.

16. Although the prosecutrix admitted that she sustained 
bleeding injuries on her hand because of the shattering of eight 
bangles worn by her on her right hand and seven bangles on her 
left hand, and had marks of violence present on her body, the 
medical records do not support the said version. The report of 
the medical examination is at Ext. 4. It is clearly mentioned in 
the said report that there is a bruise mark measuring half a 
centimetre, which can be caused by a hard and sharp object, on 
the right cheek. No other mark of injury was seen anywhere on 
the body. There is no injury on the breasts, there is no internal 
injury on any part of the body and no injury was found on the 
vulva, pelvis and vagina. There are no signs of injury on the 
thighs as well. Except for one bruise on cheek which measures 
half a centimetre, no other injury was found on the victim and 
the same is clear from the medical report (Ext. 4).

17. Thus, medical evidence does not support the case of the 
prosecution. The doctor (PW 4), who examined the victim, 
however, has deposed that there were four bruises, each 
measuring half a centimetre on the left cheek and four bruises 
each measuring half a centimetre on the right cheek. The doctor 
opined that the injuries are simple in nature and might have been 
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caused by a hard and sharp object. The doctor did not find any 
other injury on the body of the victim. There was no injury on 
the back side of the body of the victim. Although the doctor has 
deposed in the examination-in-chief that the injuries could have 
been caused by human bite, he has admitted in his cross-
examination that he has not mentioned the shape of the injuries 
in his report. He further admitted that a bruise can be caused by a 
blunt object like stone, wood, fist-blow, etc. and can also be 
caused by a fall. While a bruise is always accompanied by 
swelling, an abrasion caused by a human bite is elliptical or 
circular in form, and is represented by separated marks 
corresponding to the teeth of the upper and lower jaw. If we 
were to believe that the abrasion was caused by a bite, the same 
should have been elliptical or circular in form. The said material 
is not forthcoming from the records. 

(Emphasis Supplied)

50.  Dr. Chetna Bandre (PW-11) examined the prosecutrix on 27.12.2012 and 
clearly opined that there was no injury whatsoever as per internal and external 
examination of the prosecutrix. She also deposed that the clothes recovered from 
the victim did not have any sign of any semen or any other spot.

51. A cumulative reading of statement of father (PW-8), victim (PW-3) and 
mother (PW-4) leaves no room for any doubt that floor of 'Kotha' was made of 
'Muram' and stones. All the above witnesses candidly admitted that if somebody 
is thrown on such floor, he will undoubtedly receive injuries. No injury marks 
were found on the person of the victim.

52. We are not oblivious of legal position that ocular evidence alone can be 
reason to record conviction. However, as noticed above, the said evidence must be 
of unimpeachable quality or in other words of a 'sterling quality'. If there exists a 
serious contradiction between medical evidence and oral evidence and medical 
evidence makes oral testimony as improbable, ocular evidence can very well be 
disbelieved. The Apex Court in 2021 SCC OnLine SC 493 (Pruthiviraj 
Jayantibhai Vanol vs. Dinesh Dayabhai Vala and Others) held as under :

"18. Ocular evidence is considered the best evidence unless 
there are reasons to doubt it. The evidence of PW-2 and PW-
10 is unimpeachable. It is only in a case where there is a 
gross contradiction between medical evidence and oral 
evidence, and the medical evidence makes the ocular 
testimony improbable and rules out all possibility of ocular 
evidence being true, the ocular evidence may be disbelieved." 

(Emphasis Supplied)
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53. To summarize, we are inclined to hold that considering the geographical 
location of 'Kotha', the availability of people all around at 11:00 AM and absence 
of injury marks on the body of victim makes the case of prosecution highly 
doubtful and it is totally unsafe to give stamp of approval to the conviction in 
absence of any corroboration in the facts and circumstances of the present case. In 
other words, the statement of prosecutrix alone does not make the case of 
prosecution as a foolproof case. We are unable to countenance the judgment of 
conviction based on the statements of victim (PW-3), mother (PW-4) and father 
(PW-8).

Rivalry/Animosity :

54. Learned counsel for the appellant argued that there were 'factional' as well 
as 'personal' animosity against the appellant. Pertinently, the Court below disbelieved it 
by holding that so far personal animosity is concerned, it is not shown to be of 
proximate past. We deem it proper to dwell with this aspect.

55. So far factional dispute/enmity is concerned, victim (PW-3), mother (PW-
4) and father (PW-8) admitted that there has been factional enmity between 
'Brahmin' and 'Kurmi' community. Most importantly, the victim (PW-3) and 
independent witness Suresh Master (PW-9) admitted that at the relevant time, 
appellant was employee of Yal Singh Kurmi. A conjoint reading of statements of 
aforesaid witnesses shows that there existed a factional dispute between said two 
communities and appellant was working with a person who belongs to one such 
community i.e. 'Kurmi' community.

56. So far personal enmity of appellant with the family of victim is concerned, 
it needs to be unfolded. Firstly, a suggestion was given that the appellant was 
taking care of agricultural field of his employer Yal Singh Kurmi. The victim's 
goat entered the agricultural field of Yal Singh Kurmi and started grazing the field. 
The appellant objected to it and in the course of said process, abused and assaulted 
the victim. This incident triggered the entire matter and a false report, as an 
afterthought, relating to sexual assault was lodged. The suggestion so given to the 
victim and her parents was not accepted. However, an independent witness 
Suresh Master (PW-9) deposed that when he met with the family of victim they 
informed that appellant misbehaved with the victim due to the said incident of 
grazing by the goat of victim. Suresh Master (PW-9) tried to explain that the 
incident is trivial in nature and no report needs to be lodged but victim's mother 
(PW-4) and brother (PW-5) did not agree. This statement of prosecution witness 
cannot be discarded.

57. We find substance in the argument of learned counsel for the appellant that 
the statement of Suresh Master (PW-9) casts a shadow of doubt on the story of 
prosecution because parents of victim i.e mother (PW-4) and father (PW-8) 
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admitted that the nephew of (PW-4) was working with erstwhile employer of 
appellant i.e. Arvind Sanodya and appellant caught him red-handed while stealing 
some material and assaulted him. This incident as per victim (PW-3) and father 
(PW-8) had taken place. Thus, the appellant by cross-examining the prosecution 
witnesses could establish with utmost clarity that there existed a dispute / 
animosity between him and mother / family of victim. The Court below, in our 
considered opinion, has not properly appreciated the said evidence. The enmity, 
no doubt is a double edged sword. In cases where factum of enmity is established 
with utmost clarity and precision, it cannot be ignored. In the instant case, the 
appellant could establish it with necessary accuracy and precision that there 
existed an animosity between him and family of the victim. In this backdrop, the 
appellant could not have been held guilty unless the statement of prosecutrix is of 
'sterling quality'. At the cost of repetition, in our opinion, the medical evidence did 
not support the story of prosecution. The father of victim (PW-8) also admitted 
that he was not inclined to lodge the Police report but his wife and son compelled 
him to lodge the report. 

Statements of PW-7 and PW-8 :

58.  This couple can be called as independent witness. Kamal Singh (PW-7)'s 
statement corroborates the same story that Kholu nephew of (PW-4) (mother of 
victim) was caught red-handed while stealing Soyabean by appellant and he was 
beaten for such theft by Arvind Sanodya and present appellant. In view of this 
corroboration, a serious dent is caused to the story of prosecution. Shri Daniel 
rightly relied on the judgment of Supreme Court in the case of Ramesh Prasad 
Mishra (supra) to show that the evidence of hostile witness can be used for some 
purpose. It is apt to consider another judgment on this point wherein it was held 
that even in a criminal prosecution when a witness is cross-examined and 
contradicted with the leave of the Court, by the party calling him, his evidence 
cannot, as a matter of law, be treated as washed off the record altogether. It is for 
the Judge to consider the facts in each case whether as a result of such cross-
examination and contradiction, the witness stands thoroughly discredited or can 
still be believed in regard to a part of his testimony. If the Judge finds that in the 
process, the credit of witness has not been completely shaken, he may, after 
reading and considering the evidence of the witness, as a whole, with due caution 
and care, accept, in the light of the other evidence on the record, that part of his 
testimony which he finds to be credit-worthy and act upon. If in a given case, the 
whole of the testimony of the witness is impugned, and in the process, the witness 
stands squarely and totally discredited, the Judge should, as a matter of prudence, 
discard his evidence in toto. ( See: (1976) 1 SCC 727 ( Sat Paul Vs. Delhi 
Administration). We are inclined to hold that animosity relating to incident of 
theft by Kholu which was noticed by appellant is duly established by testimony of 
PW-7 and PW-8. 

Dinesh Yadav Vs. State of M.P. (DB)



1862 I.L.R. 2023 M.P.

FSL Report: 

59.    The criticism on the findings based on FSL report by the appellant has 
substantial force. The said FSL report cannot be a reason to hold the appellant as 
guilty because (a) as per question No. 72 of the statement recorded under Section 
313 of Cr.P.C., the incriminating material was not confronted with necessary 
clarity. Reference may be made to the judgment of Supreme Court in Ajay Singh 
(supra), the relevant portion reads as under :-

"11. So far as the prosecution case that kerosene was found on 
the accused's dress is concerned, it is to be noted that no question 
in this regard was put to the accused while he was examined 
under Section 313 of the Code.

12. The purpose of Section 313 of the Code is set out in its opening 
words — "for the purpose of enabling the accused personally to 
explain any circumstances appearing in the evidence against 
him". In Hate Singh Bhagat Singh v. State of Madhya Bharat 
[1951 SCC 1060 : AIR 1953 SC 468] it has been laid down by 
Bose, J. (AIR p. 469, para 8) that the statements of the accused 
persons recorded under Section 313 of the Code "are among the 
most important matters to be considered at the trial". It was 
pointed out that : (AIR p. 470, para 8) 

"8. ... The statements of the accused recorded by the 
committing Magistrate and the Sessions Judge are 
intended in India to take the place of what in England 
and in America he would be free to state in his own way 
in the witness box [and that] they have to be received in 
evidence and treated as evidence and be duly considered 
at the trial."

This position remains unaltered even after the insertion of 
Section 315 in the Code and any statement under Section 313 
has to be considered in the same way as if Section 315 is not there.

13. The object of examination under this section is to give the 
accused an opportunity to explain the case made against him. 
This statement can be taken into consideration in judging his 
innocence or guilt. Where there is an onus on the accused to 
discharge, it depends on the facts and circumstances of the case 
if such statement discharges the onus.

14. The word "generally" in sub-section (1)(b) does not 
limit the nature of the questioning to one or more questions of a 
general nature relating to the case, but it means that the question 
should relate to the whole case generally and should also be 
limited to any particular part or parts of it. The question must be 
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framed in such a way as to enable the accused to know what he is 
to explain, what are the circumstances which are against him 
and for which an explanation is needed. The whole object of the 
section is to afford the accused a fair and proper opportunity of 
explaining circumstances which appear against him and that the 
questions must be fair and must be couched in a form which an 
ignorant or illiterate person will be able to appreciate and 
understand. A conviction based on the accused's failure to 
explain what he was never asked to explain is bad in law. The 
whole object of enacting Section 313 of the Code was that the 
attention of the accused should be drawn to the specific points in 
the charge and in the evidence on which the prosecution claims 
that the case is made out against the accused so that he may be 
able to give such explanation as he desires to give.

(Emphasis Supplied)

60. The same ratio decidendi is followed in AIR 1992 SC 2100 (State of 
Maharashtra Vs. Sukhdev Singh), AIR 2010 SC 2839 (Ashok Kumar Vs. State of 
Haryana) and AIR 2010 SC 3570 (Sanatan Naskar Vs. State of W.B.).

61. In AIR 2005 SC 3114 (State of Punjab vs. Sawaran Singh), it was held as 
under:

"Generally, composite questions shall not be asked to accused 
bundling so many facts together. Questions must be such that 
any reasonable person in the position of the accused may be 
in a position to give rational explanation to the questions as 
had been asked. There shall not be failure of justice on account 
of an unfair trial."

(Emphasis Supplied)

62. A Division Bench of Gauhati High Court in 2007 Cr.L.J. 3395 State of 
Nagaland Vs. Lipok Ao and others opined that Section 313 of Cr.P.C. is statutory 
provision which embodies the fundamental principle of a fair trial based on the 
maxim audi alteram partem.

63. The question No.72 asked under Section 313 of Cr.P.C. reads as under : 

^^iz- 12& blh lk{kh dk dguk gS fd ,Q0,l0,y0 lkxj ls izkIr 
fjiksVZ izk0ih027 gS\**

64. The question is ambiguous and does not throw sufficient light so that 
accused can understand about incriminating portion of the said report. We are 
constraint to observe that this question was framed in a very stereotype and 
mechanical manner. Section 313 of Cr.P.C. is codification of principles of natural 
justice in a procedural statute. The court should eschew the practice of preparing 
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questions in a cursory and mechanical manner. The question so put to the accused 
must be specific and pregnant with necessary clarity and elaboration. It cannot be 
forgotten that the root cause and basic purpose for putting incriminating material 
to the accused is to provide him an adequate, sufficient and reasonable 
opportunity to give explanation. No cryptic question or a question framed for 
namesake can substitute the requirement of principles of natural justice. We are, 
therefore, of the opinion that the Court below has failed to confront the 
incriminating portion of FSL report to the appellant with necessary clarity.

65. The FSL report can be disbelieved for yet another reason. As rightly 
pointed out by learned counsel for the appellant that Shri Siddharth Bahuguna 
(I.O.) (PW-16) collected the sample of appellant on 27.12.2012 whereas the 
samples of victim were shown to have been collected on 26.12.2012. 
Indisputably, the complaint in police station was lodged on 27.12.2012 and hence 
on 26.12.2012 the prosecution had no clue and knowledge about the incident. 
Collecting the samples from victim a day before it is like putting a cart before the 
horse which is an impossible act. This discrepancy also creates doubt on the 
collection process of sample and for this reason also, we are unable to 
countenance the impugned judgment.

DNA sample :

66. Section 53-A and 164-A of Cr.P.C. makes it obligatory for the prosecution 
to undertake the exercise of DNA examination. However, we are unable to hold 
that if the DNA test was not conducted, as a rule of thumb the prosecution story 
stands vitiated. It depends on the facts and circumstances of each case. In the case 
of Krishan Kumar Malik (supra), no such principle of law was laid down that non-
conduction of DNA examination will vitiate the case of prosecution in all 
circumstances. For the same reason, we are unable to hold that combined reading 
of Section 114(g) of Evidence Act and Section 53(A) Cr.P.C. should lead us to 
draw adverse inference against the prosecution.

Multiple site maps :

67. In the instant case, two site maps were prepared, one by Patwari (Ex.P-8) 
and another by the Investigating Officer (Ex.P-7). In AIR 2004 SC 124 (Shingara 
Singh Vs. State of Haryana), it was held that the essential features should be shown in 
the site plan and omission to show them in the site plan cannot be said to be a mere 
lapse on the part of investigating agency.

68. In the instant case, if both the aforesaid site maps are examined in 
juxtaposition, it will be crystal clear that both are not identical. Interestingly, both 
the site maps were prepared at the instance of victim (PW-3) and her brother (PW-
5). For example, location of 'Jhiriya' is important in the instant case because 
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indisputably the large number of people of same and other villages used to visit 
that 'Jhiriya'  for medicinal purpose and case of defence is that ' Jhiriya" is adjacent 
to the 'Kotha' where incident had taken place. However, in Ex.P-7 prepared by 
prosecution, there is no mention about 'Jhiriya' The location of Shiv Temple is also 
not in similar place if both the maps are compared. The site map cannot be treated 
as a substantive piece of evidence. In view of clear provision of Section 162 of 
Cr.P.C., the site map is nothing more than a statement made to the police during 
investigation. (See: AIR 1962 SC 399 (Tori Singh Vs. State of Uttar Pradesh). We 
have already discussed in sufficient detail about the geographical proximity of 
'Jhiriya' Shiv Temple, Kirana Store, Pulia and houses of Sanat Mishra and Suresh 
Master. Both the maps do not reflect similar position of these places and 
considering the marked difference or absence of certain particulars, site maps in 
our opinion, will not improve the case of the prosecution.

Sections 29 & 30 of POCSO Act:

69. Before dealing with the argument of Shri Daniel relating to effect and 
impact of presumption clause ingrained in Sections 29 and 30 of  POCSO Act, it is 
profitable to quote relevant portion of judgments of various High Courts on this 
point. The Division Bench of Calcutta High Court in Swapan Mondal (supra) held 
as under :

"102. The common thread running through these high 
authorities is that a persuasive burden of proof under a statute 
requires the accused to prove the facts necessary to be proved to 
rebut the presumption under that statute (and not merely lead 
evidence). It is important to note also that the provisions that 
have been construed and interpreted in the aforementioned 
cases required the prosecution to prove a certain fact before a 
presumption can kick in and the burden of proof is reversed. 
This only makes sense for if the mere factum of a person being 
charged or prosecuted could be deemed as requiring the court to 
presume his commission of an offence, then Viscount Sankey's 
golden thread of presuming innocence before guilt in criminal 
jurisprudence would certainly be lost. Finally, it is also seen that 
a presumption under the aforesaid statutes is a presumption by 
operation of law and not a presumption of fact, for the 
presumption kicks in not as a matter of logic or a normal 
understanding of cause and effect in human nature, but as a 
consequence of the law deeming that proof of one fact shall 
make the court presume the existence of another. 

103. However, the standard of proof required, as revealed by the 
authorities referred to above to prove the necessary facts when 
the persuasive onus of proof is on the accused is on a balance of 
probabilities. It is not the same as that of the prosecution, unless 
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the statute states as such, for example, the clarification in 
Section 35(2) of the Narcotic Drugs and Psychotropic 
Substances Act, 1985 explicitly states that the reverse burden of 
proof contained therein has to be discharged by the accused 
beyond reasonable doubt, just like the prosecution in a criminal 
case: 

"  35. Presumption of culpable mental state.- (1) In any 
prosecution for an offence under this Act, which requires a 
culpable mental state of the accused, the Court shall 
presume the existence of such mental state but it shall be a 
defence for the accused to prove the fact that he had no such 
mental state with respect to the act charged as an offence in 
that prosecution. 

Explanation-In this section 'culpable mental state' includes 
intention, motive, knowledge of a fact and belief in, or 
reason to believe, a fact. 

(2) For the purpose of this section, a fact is said to be proved 
only when the Court believe it to exist beyond a reasonable 
doubt and not merely when its existence is established by a 
preponderance of probability." 

104.  However, even then the Supreme Court has blunted the 
full force of this clarification in Abdul Rashid Ibrahim Mansuri 
v. State of Gujarat, reported in (2000) 2 SCC 513 : AIR 2000 SC 
821, where Thomas, J. (giving the judgment of a three-Judge Bench 
of the Supreme Court) stated (at paragraph 22 of the report): 

"22. The burden of proof cast on the accused under Section 
35 can be discharged through different modes. One is 
that, he can rely on the materials available in the 
prosecution evidence. Next is, in addition to that he can 
elicit answers from prosecution witnesses through 
cross-examination to dispel any such doubt. He may 
also adduce other evidence when he is called upon to 
enter on his defence.” 

In other words, if circumstances appearing in 
prosecution case or in the prosecution evidence are 
such as to give reasonable assurance to the Court that 
appellant could not have had the knowledge or the 
required intention, the burden cast on him under 
Section 35 of the Act would stand discharged even if he 
has not adduced any other evidence of his own when he 
is called upon to enter on his defence.”
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105. On the conspectus of authorities, it is clear to me that 
Sections 29 and 30 of the POCSO Act certainly place a 
persuasive burden on the accused to show that he did not 
possess the requisite culpable mental state for the offence for 
which he is prosecuted. The accused, once such presumption 
bites, cannot merely adduce evidence to raise an issue that he 
may not have had the culpable mental state, he has to prove that 
he did not have the culpable mental state in accordance with the 
clear words of the statute. The presumption is not the natural or 
logical consequence of the conduct of human affairs, but a 
declaration made by law. Moreover, sub-section 2 of Section 30 
much like the Explanation found in Section 35(2) of the 
N.D.P.S. Act states that the standard of proof required to rebut 
the presumption therein is required to be beyond reasonable 
doubt.

106. But to construe such a statute strictly by interpreting 
Section 30 to truly require proof beyond reasonable doubt in a 
manner that is exactly like the prosecution in a normal criminal 
case on the part of the accused would certainly fall foul of the 
presumption of innocence that is ingrained in our legal system. 
This would be so because requiring proof that a person is not of 
guilty mind from that person itself would be presuming guilt 
rather than innocence. This would be violative of the nearly-
sacrosanct cannon of construction which states that Parliament 
is presumed to respect the rule of law and the human rights of 
individuals especially in light of Noor Aga (supra). 

107. The same point would apply to the fact that Sections 29 
and 30 do not require establishment of a prior fact by the 
prosecution for the presumption under it to kick in. To construe 
this literally would be violative of the presumption that Parliament 
respects individual rights." 

(Emphasis Supplied)

70.  The Single Bench of Bombay High Court (at Nagpur) in the case of 
Ramprasad (supra) held thus:

"18. Once such a conclusion is arrived at, the presumption 
under Section 29 of the POCSO Act comes into operation and it 
has to be presumed that the acts alleged against the appellant 
(accused) were indeed committed by him until the contrary 
stood proved. Therefore, the burden becomes heavier on the 
defence in such cases. It is required to be examined whether the 
evidence on record indicated that the appellant (accused) was 
able to rebut the presumption to demonstrate that the 
prosecution case was not made out. The presumption can be 
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rebutted by showing that on preponderance of probabilities the 
defence raised by the accused was made out. 

20. The abovequoted provision mandates that unless the 
accused proves to the contrary, it would be presumed that he has 
committed offences under the POCSO Act for which he is 
prosecuted. But, there can be no doubt about the proposition 
that no presumption is absolute and that every presumption is 
rebuttable. A statutory presumption of this nature can be 
rebutted by the accused on the touchstone of preponderance of 
probabilities. In the case of Babu v. State of Kerala [(2010) 9 
SCC 189], the Hon'ble Supreme Court, while examining as to in 
what manner presumption under a statute could operate against 
the accused has held as follows:— 

27. Every accused is presumed to be innocent unless the 
guilt is proved. The presumption of innocence is a 
human right. However, subject to the statutory exceptions, 
the said principle forms the basis of criminal jurisprudence. 
For this purpose, the nature of the offence, its 
seriousness and gravity thereof has to be taken into 
consideration. The courts must be on guard to see that 
merely on the application of the presumption, the same 
may not lead to any injustice or mistaken conviction.  
Statutes like Negotiable Instruments Act, 1881; 
Prevention of Corruption Act, 1988; and Terrorist and 
Disruptive Activities (Prevention) Act, 1987, provide for 
presumption of guilt if the circumstances provided in 
those Statutes are found to be fulfilled and shift the 
burden of proof of innocence on the accused. However, 
such a presumption can also be raised only when 
certain foundational facts are established by the 
prosecution. There may be difficulty in proving a negative 
fact. 

21. In a recent judgment also, in the face of 
presumption under Section 29 of the POCSO Act, this 
Court in Amol Dudhram Barsagade v. State of 
Maharashtra, [Criminal Appeal No. 600/2017 Decided 
on 23.04.2018] (Nagpur Bench), held as follows:—

"5. The learned Additional Public Prosecutor Shri. S.S. 
Doifode would strenuously contend that the statutory 
presumption under Section 29 of the POCSO Act is 
absolute. The date of birth of the victim 12.10.2001 is duly 
proved, and is indeed not challenged by the accused, and 
the victim, therefore, was a child within the meaning of 
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Section 2(d) of the POCSO Act, is the submission. The 
submission that the statutory presumption under Section 29 
of the POCSO Act is absolute, must be rejected, if the 
suggestion is that even if foundational facts are not 
established, the prosecution can invoke the statutory 
presumption. Such an interpretation of Section 29 of the 
POCSO Act would render the said provision vulnerable to 
the vice of unconstitutionality. The statutory presumption 
would stand activated only if the prosecution proves the 
foundational facts and then, even if the statutory 
presumption is activated, the burden on the accused is not 
to rebut the presumption beyond reasonable doubt. 
Suffice it if the accused is in a position to create a serious 
doubt about the veracity of the prosecution case or the 
accused brings on record material to render the 
prosecution version highly improbable." 

(Emphasis Supplied)

71.  The Division Bench of Gauhati High Court in Latu Das (supra) ruled that :

25. However, one must bear in mind that presumption is not in 
itself evidence, it is only inference of fact drawn from other 
known or proved facts; and as such, in order to draw a 
presumption, statutory or otherwise, there must be existence of 
proved facts, from which a presumption can be raised. 
Therefore, presumption under section 29 of the POCSO Act, 
does not absolve the prosecution from its usual burden to 
prove the guilt of the accused beyond reasonable doubt. It 
only lessen its burden to some extent and put a 
corresponding burden on the accused. Initial burden in a 
criminal case is always on the prosecution to bring on record 
reasonable evidence and materials to prove that the 
accusation brought against the accused is true. Once such 
evidence or materials are brought on record prima facie 
establishing the case of the prosecution, then only the court 
is obliged to raise presumption under section 29 of the 
POCSO Act and in that situation only the burden stands 
shifted to the accused to rebut the presumption. If the 
accused fails to rebut the presumption, Court is justified to 
hold the accused guilty of offence under sections 3, 5, 7 and 9 
of the POCSO Act. 

(Emphasis Supplied) 

72.  Another Single Bench of Kerala High Court in Justin (supra) opined as 
under :
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"76. Hence the presumptions under sections 29 and 30 of the 
POCSO Act have to be examined on the anvil of tests laid down 
in Kathi Kalu Oghad's case (supra). While considering similar 
statutory provisions, Supreme Court, in Veeraswami's case, 
Ramachandra Kaidalwar's case, Noor Agas case, Kumar 
Export's case and Abdul Rashid Ibrahim's case has consistently 
held that the presumptions considered therein, which are 
similar to sections 29 and 30 of the POCSO Act do not take 
away the primary duty of prosecution to establish the 
foundational facts. This duty is always on the prosecution 
and never shifts to the accused. POCSO Act is also not 
different. Parliament is competent to place burden on 
certain aspects on the accused, especially those which are 
within his exclusive knowledge. It is justified on the ground 
that, prosecution cannot, in the very nature of things be expected 
to know the affairs of the accused. This is specifically so in the 
case of sexual offences, where there may not be any eye witness 
to the incident. Even the burden on accused is also a partial one 
and is justifiable on larger public interest.

77.  In Noor Aga's case (supra) it was held that, presumption of 
innocence is a human right and cannot per se be equated with the 
Fundamental Right under Art.21 of the Constitution of India. It 
was held that, subject to the establishment of foundational facts 
and burden of proof to a certain extent can be placed on the 
accused. However, Supreme Court in various decisions referred 
above has held that, provisions imposing reverse burden 
must not only be required to be strictly complied with but 
also may be subject to proof of some basic facts as envisaged 
under the Statute. Hence, prosecution has to establish a 
prima facie case beyond reasonable doubt. Only when the 
foundational facts are established by the prosecution, the 
accused will be under an obligation to rebut the presumption 
that arise, that too, by adducing evidence with standard of 
proof of preponderance of probability. The insistence on 
establishment of foundational facts by prosecution acts as a 
safety guard against misapplication of statutory presumptions. 

78. Foundational facts in a POCSO case include the proof that 
the victim is a child, that alleged incident has taken place, that 
the accused has committed the offence and whenever physical 
injury is caused, to establish it with supporting medical 
evidence. If the foundational facts of the prosecution case is laid 
by the prosecution by leading legally admissible evidence, the 
duty of the accused is to rebut it, by establishing from the 
evidence on record that he has not committed the offence. This 
can be achieved by eliciting patent absurdities or inherent 
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infirmities in the version of prosecution or in the oral testimony 
of witnesses or the existence of enmity between the accused 
and victim or bring out the peculiar features of the 
particular case that a man of ordinary prudence would most 
probably draw an inference of innocence in his favour, or 
bring out material contradictions and omissions in the evidence 
of witnesses, or to establish that the victim and witnesses are 
unreliable or that there is considerable and unexplained delay 
in lodging the complaint or that the victim is not a child. 
Accused may reach that end by discrediting and demolishing 
prosecution witnesses by effective cross examination. Only if 
he is not fully able to do so, he needs only to rebut the presumption 
by leading defence evidence. Still, whether to offer himself as a 
witness is the choice of the accused. Fundamentally, the process 
of adducing evidence in a POCSO case does not substantially 
differ from any other criminal trial; except that in a trial under 
the POCSO Act, the prosecution is additionally armed with 
the presumptions and the corresponding obligation on the 
accused to rebut the presumption."

(Emphasis Supplied)

73. The common string running through these judgments is that Section 29(2) 
of POCSO Act is almost pari-materia to Section 35(2) of NDPS Act. No doubt, 
Sections 29 and 30 of POCSO Act are couched in a particular way and creates a 
presumption, such presumption depends on the ability of prosecution to establish 
the foundational facts. When no foundational facts could be established by the 
prosecution, by taking aid of presumption flowing from Sections 29 and 30 of 
POCSO Act, an accused cannot be held guilty. We are in respectful agreement 
with the view taken by the aforesaid High Courts. As noticed above, prosecution 
in the instant case, could not establish the foundational facts with necessary clarity 
and beyond reasonable doubt. On the contrary, the accused by cross-examining 
the prosecution witnesses could establish about the improbability of the incident, 
lack of medical evidence, serious procedural flaws in sample collection and 
questioning the appellant in the Court under Section 313 of Cr.P.C. and conjoint 
effect of all such factors is that it cannot be said that prosecution could establish its 
case beyond reasonable doubt before the Court below. Thus, presumption clause 
of the statute will not improve the case of the prosecution.

74. The learned Govt. counsel in his written submission has relied on the 
judgment of Supreme Court in the case of Nawabuddin Vs.State of Uttarakhand 
(2022) 5 SCC 419, this judgment of Apex Court is based on certain previous 
judgments. In our opinion, as per these judgments also, the prosecution needs to 
establish its case beyond reasonable doubt. The said test is never diluted and 
therefore, cannot be marginalized. Since, prosecution could not establish its case 
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with necessary clarity on legal parameters, the said judgments cited in the written 
submission are of no help to the prosecution. 

75.  In view of the foregoing analysis, we are unable to give our stamp of 
approval to the impugned judgment. Resultantly, the impugned judgment dated 
12.01.2019 passed in SCATR No. 7/2013 is set aside. The appellant is acquitted. If 
his presence in the custody is not required in any other case, he be released 
forthwith. The appeal is allowed.  

Appeal allowed

I.L.R. 2023 M.P. 1872
Before Mr. Justice Dwarka Dhish Bansal

CR No. 852/2019 (Jabalpur) decided on 26 June, 2023

DILIP BUILDCOM LTD.              … Applicant                    

Vs.

GHANSHYAM DAS DWIVEDI               …Non-applicant                         

A. Civil Procedure Code (5 of 1908), Order 7 Rule 11(d) and Right 
to Fair Compensation and Transparency in Land Acquisition, Rehabilitation 
and Resettlement Act (30 of 2013), Section 63 –  Jurisdiction of Civil Court – 
Held – During pendency of suit, award was passed on 12.12.2017 – No action 
has been taken by plaintiff so far to challenge the final award dated 
12.12.2017 – In light of the final acquisition award dated 12.12.2017, instant 
suit cannot proceed further and is hereby rejected as Civil Court has no 
jurisdiction to record any finding on the validity or otherwise of the 
acquisition process of suit property undertaken and completed by statutory 
authorities – It is fit case where powers under O-7 R-11(d) CPC can be 
exercised – Revision allowed.  (Paras 5, 10 & 11)

d- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11¼d½ ,oa Hkwfe 
vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk vf/kdkj 
vf/kfu;e ¼2013 dk 30½] /kkjk 63 & flfoy U;k;ky; dh vf/kdkfjrk & vfHkfu/kkZfjr 
& okn ds yafcr jgus ds nkSjku fnukad 12-12-2017 dks vokMZ ikfjr fd;k x;k Fkk & 
oknh }kjk vafre vkns'k fnukad 12-12-2017 dks pqukSrh nsus ds fy, vc rd dksbZ 
dk;Zokgh ugha dh xbZ gS & vtZu ds vafre vokMZ fnukad 12-12-2017 ds izdk'k esa] 
orZeku izdj.k vkxs ugha c<+ ldrk rFkk ,rn~}kjk [kkfjt fd;k tkrk gS D;ksafd dkuwuh 
izkf/kdj.kksa }kjk izkjaHk ,oa iw.kZ dh xbZ okn laifRr dh vtZu izfØ;k dh fof/kekU;rk 
vFkok vU;Fkk ij dksbZ fu"d"kZ vfHkfyf[kr djus dh flfoy U;k;ky; ds ikl dksbZ 
vf/kdkfjrk ugha gS & ;g ,d mfpr izdj.k gS tgka fl-iz-la- ds vkns'k&7 fu;e &11¼d½  
ds varxZr 'kfDr;ksa dk iz;ksx fd;k tk ldrk gS & iqujh{k.k eatwjA
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B. Civil Procedure Code (5 of 1908), Section 151 & Order 7 Rule 
11(d) – Subsequent Events – Held – If due to subsequent events original 
proceedings have become infructuous, then such events can be and should be 
taken into consideration by Courts even u/S 151 CPC. (Para 9)

[k- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 151 o vkns'k 7 fu;e 11¼d½ 
& i'pkr~orhZ ?kVuk,a & vfHkfu/kkZfjr & ;fn i'pkr~orhZ ?kVukvksa ds dkj.k ewy 
dk;Zokfg;ka fu"Qy gks xbZ gSa] rc ,slh ?kVukvksa dks U;k;ky;ksa }kjk fl-iz-la- dh /kkjk 
151 ds varxZr Hkh fopkj.k eas fy;k tk ldrk gS rFkk fy;k tkuk pkfg,

Cases referred:

(2020) 16 SCC 601, (2004) 11 SCC 168, (2002) 4 SCC 68, ILR 2013 
Karnataka 3629, 2012 (4) MPLJ 481. 

Prashant Singh with Shreyash Dubey and Anvesh Shrivastava, for the 
applicant. 

Anoop Saxena, for the non-applicant. 

O R D E R

DWARKA DHISH BANSAL, J.:- This civil revision has been preferred by 
rd

the defendant challenging the order dated 30/10/2019 passed by 3  Civil Judge 
Class-I, Chhatarpur in Civil Suit No.57-A/2019, whereby learned trial Court has 
dismissed the defendant's application under Order 7 Rule 11 CPC filed for 
rejection of the plaint, on the ground that in view of Section 63 of the Right to Fair 
Compensation and Transparency in Land Acquisition, Rehabilitation and 
Resettlement Act, 2013 (in short 'LARR Act, 2013'), the Civil Court has no 
jurisdiction in relation to the proceedings of land acquisition.

2. Learned counsel for the applicant submits that the land/property in 
question bearing in Survey No.594/4/E area 0.01 hectare owned and possessed by 
the respondent-Ghanshyam has already been acquired vide final award dated 
12/12/2017 and this fact is in the knowledge of the applicant but till now, the 
plaintiff/respondent has not challenged the award merely because of issuance of 
temporary injunction in the pending suit by learned trial Court in respect of the 
same property, which is coming in the way of raising construction of a bridge. He 
submits that in the light of Section 63 of the LARR Act, 2013, the Civil Court has 
no jurisdiction to record any finding on the validity or otherwise of the acquisition 
process of the suit property undertaken and completed by the statutory authorities 
and even no temporary injunction can be granted by the Court. He submits that if 
the respondent/plaintiff is aggrieved by the award dated 12/12/2017, he is having 
right to challenge the same before the Writ Court under Article 226 of the 
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Constitution of India. In support of his submissions, he placed reliance on the 
decisions in the case of Raghwendra Sharan Singh Vs. Ram Prasanna Singh 
(Dead) By Legal Representatives (2020) 16 SCC 601; Shipping Corporation of 
India Ltd. Vs. Machado Brothers and Others (2004) 11 SCC 168; J.M. Biswas Vs. 
N.K. Bhattacharjee and others (2002) 4 SCC 68; and The Chairman, The State 
Government Employees Shikshana Sangha Vs. Hanumantasa Tulajansa Pawar 
and Others ILR 2013 Karnataka 3629.

3. Learned counsel for the respondent/plaintiff supports the impugned order 
and submits that on the date of filing of the suit, no acquisition proceeding was 
started and even the notifications under Sections 4 & 11 of the Act were not 
published indicating the acquisition of plaintiff's land and directly while passing 
the final award, the plaintiff's property has been shown under acquisition. 
Accordingly, he submits that the land acquisition proceedings which were started 
and completed during pendency of suit, cannot be considered as a bar provided 
under Order 7 Rule 11(d) of the CPC, because at the stage of Order 7 Rule 11 of the 
CPC, only the plaint averments are required to be seen. In support of his 
submissions, by placing reliance on the decision in the case of Bhau Ram Vs. 
Janak Singh and others 2012(4) MPLJ 481, he prays for dismissal of the civil 
revision.

4. Heard learned counsel for the parties and perused the record.

5. Although, in the original plaint, there is no averment in respect of starting 
or conclusion of the land acquisition proceeding and only averment in the plaint is 
to the effect that the defendant without acquiring the land of the plaintiff, is going 
to raise construction over the plaintiff's land. But during pendency of the suit, an 
award was passed on 12/12/2017 against the plaintiff, whereby a part of the suit 
land has been acquired, as has been shown against the entry No.4 of the award, 
which has also been placed on record of the Court below and as per information 
given by learned counsel for the respondent/plaintiff, no action has been taken by 
the plaintiff so far to challenge the final award dtd. 12/12/2017.

6. In the case of Shipping Corporation of India Ltd. Vs. Machado Brothers 
and Others (2004) 11 SCC 168, the Supreme Court has held as under:

"25. Thus it is clear that by the subsequent event if the original 
proceeding has become infructuous, ex debito justitiae, it will 
be the duty of the court to take such action as is necessary in the 
interest of justice, which includes disposing of infructuous 
litigation. For the said purpose it will be open to the parties 
concerned to make an application under Section 151 CPC to 
bring to the notice of the court the facts and circumstances 
which have made the pending litigation infructuous. Of course, 
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when such an application is made, the court will enquire into the 
alleged facts and circumstances to find out whether the pending 
litigation has in fact become infructuous or not.

31. For the reasons stated above, we are of the opinion that 
continuation of a suit which has become infructuous by 
disappearance of the cause of action would amount to an abuse 
of the process of the court, and interest of justice requires that 
such suit should be disposed of as having become infructuous. 
The application under Section 151 CPC in this regard is 
maintainable."

7. In the case of J.M. Biswas Vs. N.K. Bhattacharjee and others (2002) 4
SCC 68, the Supreme Court has held as under:

"10. From the narration of facts and the contentions raised on 
behalf of the parties, it is clear that the dispute raised in the case 
has lost its relevance due to passage of time and subsequent 
events which have taken place during the pendency of the 
litigation. As noted earlier, the dispute in the case relates to 
election of office bearers of the South Eastern Railway Mens' 
Union. The dispute arose at a point of time when both the 
appellant and the respondent No.l were members of the said 
Union. Now both have ceased to be members of the Union. 
Further, successive elections have been held to elect office 
bearers and the office bearers so elected have been recognized 
by the management. In the circumstances, continuing this 
litigation will be like flogging the dead horse. Such litigation, 
irrespective of the result, will neither benefit the parties in the 
litigation nor will serve the interest of the Union. Accepting the 
contentions raised on behalf of respondent No.l that the 
successive elections held in the meantime were invalid because 
he was not permitted to participate in it and to quash all such 
elections and direct holding of fresh elections under the 
supervision of the Court, will be contrary to democratic 
functioning of the employees Union. Furthermore, Courts in the 
present situation of exploding dockets can ill afford to stand 
time in such an exercise."

8. A coordinate Bench of Karnataka High Court has, in the case of The
Chairman, The State Government Employees Shikshana Sangha Vs. Hanumantasa 
Tulajansa Pawar and Others ILR 2013 Karnataka 3629, held as under:

"8. Sri V.M. Sheelavanth, learned Advocate appearing for the 
appellant contended that the suit agreement-Ex.Pl having 
become incapable of specific performance on account of the 
fact that during the pendency of the suit the State Government 
initiated the proceedings for compulsory acquisition of suit 
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property, acquired the entire suit property and also delivered the 
possession of the same to the defendant No. 3, there being 
frustration of the contract entered into between the plaintiff and 
the defendant No. 1, the decree passed by the Trial Court and 
confirmed by the First Appellate Court are illegal and are liable 
to be set aside. He submitted that the Trial Court has failed to 
raise the relevant issues and determine the same and that the 
First Appellate Court has failed to raise the relevant points for 
consideration and answer the same. He further submitted that on 
account of the misdirection adopted by both the Courts below an 
illegal decree for specific performance of a contract, which has 
become impossible of performance has been passed. He 
contended that the Civil Court has no jurisdiction to record any 
finding on the validity or otherwise of the acquisition process of 
the suit property undertaken and completed by the statutory 
authorities and the impugned decrees being illegal are liable to 
be set aside.

20. From the said decisions it is clear that a civil suit in respect of 
matters relating to acquisition proceedings is not maintainable 
and by implication, cognizance under S. 9 of Civil Procedure 
Code is barred. The suit property having been acquired during 
the pendency of the suit, the findings recorded by both the 
Courts below with regard to the invalidity of the acquisition of 
the suit property is without jurisdiction and illegal."

9. In view of the law laid down by the Supreme Court in the aforesaid 
decisions, it is clear that if due to subsequent events original proceedings have 
become infructuous, then such events can be and should be taken into 
consideration by Courts even under section 151 CPC.

10. As such taking into consideration the ratio of the aforesaid decisions and 
in view of Section 63 of the LARR Act, 2013, the present is a fit case where the 
powers under Order 7 Rule 11(d) of the CPC can be exercised. Section 63 of the 
LARR Act, 2013 is quoted as under:

"63. Jurisdiction of civil courts barred.

No civil court (other than High Court under Article 226 or 
Article 227 of the Constitution or the Supreme Court) shall have 
jurisdiction to entertain any dispute relating to land acquisition 
in respect of which the Collector or the Authority is empowered 
by or under this Act, and no injunction shall be granted by any 
court in respect of any such matter."

11. Resultantly in the light of final acquisition award dtd.12/12/2017, the 
instant suit cannot proceed further and is hereby rejected as the Civil Court has no 
jurisdiction to record any finding on the validity or otherwise of the acquisition 
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process of the suit property undertaken and completed by the statutory authorities.

12. Consequently, temporary injunction, if any, granted by Civil Court in the 
instant civil suit, shall stand vacated.

13. However, the respondent/plaintiff is free to approach the appropriate 
forum to challenge the award passed on 12/12/2017 in accordance with the law.

14. Interim application(s), if any, shall stand disposed off.

Order accordingly

I.L.R. 2023 M.P. 1877
Before Mr. Justice Dwarka Dhish Bansal  

CR No. 285/2018 (Jabalpur) decided on 13 July, 2023

ASHOK KUMAR AGRAWAL            ...Applicant

Vs.

SMT. SARITA SAXENA        …Non-applicant                                                                        

 (Along with CR Nos. 287/2018, 288/2018, 289/2018 & 290/2018)

A.  Accommodation Control Act, M.P. (41 of 1961), Section 23-A(b) 
– Bonafide Requirement – Held – Shop no. 6 & 7 are still under the ownership 
of respondent/landlord and these shops have not been sold – It cannot be said 
that after sale of shop no. 1, 2 & 10, need of landlord has come to an end – 6 
months time granted to applicants for vacating the shops – Revision 
dismissed.   (Para 14)

d- LFkku fu;a=.k vf/kfu;e] e-Á- ¼1961 dk 41½] /kkjk 23&A¼b½ & 
okLrfod vko';drk & vfHkfu/kkZfjr & nqdku Ø- 6 o 7 vHkh Hkh izR;FkhZ@Hkw&Lokeh ds 
LokfeRo esa gS ,oa ;g nqdkus foØ; ugha dh xbZ gSa & ;g ugha dgk tk ldrk fd nqdku 
Ø- 1] 2 o 10 ds foØ; i'pkr~] Hkw&Lokeh dh vko';drk lekIr gks pqdh gS & vkosnd x.k 
dks nqdkus [kkyh djus ds fy, 6 ekg dk le; iznku fd;k x;k & iqujh{k.k [kkfjtA   

B.  Accommodation Control Act, M.P. (41 of 1961), Section 23-A(b) 
& 23-G – Bonafide Requirement – Recovery of Possession – Held – If after 
obtaining possession of rented shops, landlord's son does not start the 
requisite business, tenant shall be at liberty to invoke provisions of Section 
23-G for recovery of possession for occupation and re-entry in rented shops. 

(Para 27)

 [k- LFkku fu;a=.k vf/kfu;e] e-Á- ¼1961 dk 41½] /kkjk 23&A¼b½ o 23&G 
& okLrfod vko';drk & dCtk okil fy;k tkuk & vfHkfu/kkZfjr & ;fn fdjk, ij nh 
xbZ nqdkuksa dk dCtk izkIr gksus ds i'pkr~] Hkw&Lokeh dk iq= visf{kr O;olk; vkjaHk 
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ugha djrk gS] rks fdjk,nkj fdjk, dh nqdkuksa esa O;olk; rFkk iqu% izos'k ds fy, dCtk 
okil ysus gsrq /kkjk 23&G ds mica/kksa dk voyac ysus ds fy, Lora= gksxkA

C.  Accommodation Control Act, M.P. (41 of 1961), Sections 3, 23-
A(b) & 23-E – Jurisdiction of RCA – Held – No dispute of relationship of 
landlord and tenant between parties – Provisions of Section 3 cannot be 
pressed into service, even though the said property was leased out by State 
Government to landlord – RCA cannot go beyond pleadings and evidence 
adduced by parties – Question of jurisdiction was not raised by tenant before 
RCA, therefore same cannot be permitted to be raised in present revision – 
Even otherwise, scope of revision u/S 23-E is limited. 

(Paras 16, 18, 19, 23 & 24)

x- LFkku fu;a=.k vf/kfu;e] e-Á- ¼1961 dk 41½] /kkjk,¡ 3] 23&A¼b½ o 
23&E &  HkkM+k fu;a=.k izkf/kdkjh dh vf/kdkfjrk & vfHkfu/kkZfjr & i{kdkjksa ds e/; 
Hkw&Lokeh ,oa fdjk,nkj ds laca/k dk dksbZ fookn ugha gS & /kkjk 3 ds mica/kksa dks ykxw 
ugha fd;k tk ldrk] Hkys gh dfFkr laifRr jkT; ljdkj }kjk Hkw&Lokeh dks iV~Vs ij nh 
xbZ Fkh & HkkM+k fu;a=.k izkf/kdkjh] i{kdkjksa }kjk izLrqr vfHkopuksa ,oa lk{; ds ijs ugha 
tk ldrk & fdjk,nkj }kjk HkkM+k fu;a=.k izkf/kdkjh ds le{k vf/kdkfjrk dk iz'u ugha 
mBk;k x;k Fkk] vr% orZeku iqujh{k.k esa mDr iz'u dks mBkus dh vuqefr ugha nh tk 
ldrh & vU;Fkk Hkh] /kkjk 23&E ds varxZr iqujh{k.k dk foLrkj lhfer gSA

Cases referred:

(2003) 12 SCC 551, (2001) 2 SCC 762, 1977 MPLJ 335, 2004 (4) MPLJ 
185, AIR 2005 SC 4446=(2005) 7 SCC 791, AIR 1992 SC 1590, 2002 (2) JLJ 312 
(SC), 2008 (2) MPLJ 365, AIR 1993 MP 90.

Amit Sahni, for the applicant in CR Nos. 285/2018, 287/2018, 288/2018, 
289/2018 & 290/2018. 
 None, for the non-applicant in CR Nos. 285/2018, 287/2018, 288/2018, 
289/2018 & 290/2018. 

O R D E R

DWARKA DHISH BANSAL, J.:- All the five Civil Revisions are analogously 
heard and decided by this common order. In all the revisions the landlord 
(landlady) is common but the tenants are different who are in occupation of 5 
shops as follows :

(i)  CR 285/2018 -Ashok Kumar Agrawal         -   Shop no. 6.

(ii) CR 290/2018 -Sanjay Kumar Pandey -   Shop no. 7.

(iii) CR 287/2018 -Vasudeo Chawla                   -   Shop no. 8.

(iv) CR 289/2018 -Brajendra Kumar Chourasiya -  Shop no. 11.

(v) CR 288/2018 -Mahesh Ramani                   -   Shop no. 12.
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2. Aforementioned civil revisions under Section 23-E of the M.P. 
Accommodation Control Act, 1961 (in short 'the MPAC Act') have been filed by 
petitioners/non-applicants/tenants challenging the order of eviction dtd. 
16.04.2018 passed by SDO/RCA, Maihar, Distt. Satna, whereby respondent/ 
applicant/landlord's application under Section 23-A(b) of the MPAC Act filed for 
bonafide requirement of her son-Siddharth to start business of hardware/sanitary, 
has been allowed. 

3. Facts in short are that the application for eviction on the ground of 
bonafide requirement of the shop in question, along with other shops, was filed 
with the averments that the respondent/applicant is landlord and the 
petitioner/non-applicant is her tenant and she being widow is covered under the 
definition of landlord of special category. The shop was given on rent by mother-
in-law (Saas) of the respondent/applicant namely Premwati and after her death 
the petitioner/non-applicant is paying rent to the respondent/applicant, treating 
her to be owner and landlord of the shop(s). The son of respondent/applicant, after 
completing his education is unemployed and requires the rented shop for starting 
his business. It is stated in the application that on the ground floor of the building 
there were several shops but the respondent/landlord being in need of the money 
for treatment of her husband, some shops have been sold and only 8 shops (nos. 2 
& 6 to 12) are remaining, which are required for the business of son-Siddharth, 
who after removing partition wall in between the shop no.6 & 7, shall build a 
showroom and other shops shall be used as godowns for keeping the business' 
goods and there is no other alternative accommodation available with the 
respondent/applicant in the township. On inter alia allegations the application was 
filed.

4. The petitioner/non-applicant appeared and filed reply admitting himself 
to be tenant of the respondent/applicant. In paragraph 1 of the reply, it is admitted 
that previously Premwati was owner and landlord of the house known as 
Siddharth Complex and after her death the respondent/applicant is owner and he 
is making payment of rent to her. However, he alleged that the applicant/landlord 
does not require the rented shop for the need of her son because he wants to do 
hotel business and for that purpose construction of first floor is in progress and 
also contended that the applicant is having several other alternative 
accommodations, which are sufficient to satisfy the need of respondent/ 
applicant's son. It is also contended that the respondent/applicant wants to sell the 
rented shops after getting vacated the same. On inter alia submissions the 
application was prayed to be dismissed.

5. After framing issues and after recording evidence of the parties, learned 
RCA vide its impugned order, found that the respondent/applicant is in need of the 
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rented shop(s) for the requirement of her son and there is no other alternative 
accommodation available in the township and allowed the application(s).

6. Learned counsel appearing for the petitioner/non-applicant submits that 
the property in which the rented shops are situated belongs to the State 
Government, plot of which was allotted to the landlord vide lease deed, therefore, 
in view of provisions contained in section 3 of the MPAC Act, the provisions of 
the MPAC Act are not applicable to the instant case and the application filed under 
Section 23-A(b) of the MPAC Act was not maintainable before the RCA. He 
further submits that the application was filed with the allegations that 
respondent/applicant's son would start his business after removing partition wall 
of all the shops, but during pendency of the application for eviction, the 
respondent/applicant has sold shop No.10 to tenant-Manoj Kuamr Agarwal and 
Shop no. 1-2 to tenant-Ganesh Chourasiya, therefore, in absence of any 
amendment in the pleadings regarding the existing need, the impugned order of 
eviction is not sustainable. In support of his submissions, he placed reliance on the 
decisions in the case of Parwati Bai vs. Radhika (2003)12 SCC 551, Lekh Raj Vs. 
Muni Lal and others (2001) 2 SCC 762 and Radheylal Somsingh vs. Ratansingh 
Kishansingh 1977 MPLJ 335. With support of decision of a coordinate Bench of 
this Court in Life Insurance Corporation of India vs. Santosh Kumar Sharma and 
another 2004 (4) MPLJ 185 (pr.13&14), he submits that although the question of 
jurisdiction was not raised in defence/reply, but the same being a pure question of 
law, can be raised in the civil revision.

7.  The Supreme Court in the case of Parwati Bai vs. Radhika (2003)12 SCC 
551, has held as under :

"4. It is well-settled by a decision of this Court in Bhatia 
Cooperative Housing Society Ltd. v. D.C. Patel, 1953(4) SCR 
185 wherein pari materia provisions contained in the Bombay 
Rents, Hotel and Lodging House Rates Control Act, 1947 came 
up for consideration of this Court. It was held that the exemption 
is not conferred on the relationship of landlord and tenant but on 
the premises itself making it immune from the operation of the 
Act. In identical facts, as the present case is, the decision of this 
Court was followed by the High Court of Madhya Pradesh in 
Radheylal Somsingh v. Ratansingh Kishansingh, 1977 MPLJ, 
335 and it was held that the immunity from operation of the 
Madhya Pradesh Accommodation Control Act, 1961 is in 
respect of the premises and not with respect to the parties. If a 
tenant in municipal premises lets out the premises to another, a 
suit by the tenant for ejectment of his tenant and arrears of rent 
would not be governed by the Act as the premises are exempt 
under Section 3(1) (b) of Act though the suit is not between the 
municipality as landlord and against its tenant. We find 
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ourselves in agreement with the view taken by the High Court of 
Madhya Pradesh in Radheylal's case. It is unfortunate that this 
decision binding in the State of Madhya Pradesh was not taken 
note of by the courts below as also by the High Court.”

8. A coordinate Bench of this Court in the case Life Insurance Corporation 
of India vs. Santosh Kumar Sharma and another 2004 (4) MPLJ 185 (pr.13 & 14), 
has held as under :

“14. Thus, in the present case, when there is inherent lack of 
jurisdiction, merely such an objection was not raised before the 
Tribunal would not disentitle petitioner/non-applicant to raise 
the said objection. Since there is inherent lack of jurisdiction, 
the Award passed by the Tribunal is without jurisdiction and, 
therefore, it cannot be allowed to stand.”

9. During pendency of the civil revision the petitioners/non- applicants/ 
tenants filed different IAs, out of which following IAs. were allowed :

i) Application seeking amendment in Civil Revision, whereby the
petitioners/non-applicants have raised additional grounds in the civil revision
to the effect that the respondent/applicant is not landlord of the special
category; RCA had no jurisdiction; the respondent/applicant has not filed any
document of title/ownership; proposed business is not permissible in the area;
if partition wall is removed, the building itself would fall down; in the application 
the respondent/applicant pleaded requirement for her son but in the evidence she 
stated that the shops are required for herself and her son; and there are major 
contradictions in the testimony of the PW1 and PW2;

ii) Application seeking amendment in Civil Revision, whereby the
petitioners/non-applicants have raised another additional ground to the effect that 
the respondent/applicant is govt. lessee of the property which was sub-leased to 
the petitioner/non-applicant, as such in view of section 3 of the MPAC Act, the 
RCA had no jurisdiction under the MPAC Act, as such entire proceedings are void 
being without jurisdiction;

iii) Application for taking document on record, whereby documents 
showing renewal of lease deed in the name of respondent/applicant-Sarita Saxena 
(after death of Premwati Saxena) have been filed.
AND, following IAs are still pending : 

i) Application for taking document on record, whereby an
agreement of sale executed in respect of shop no.10 in favour of Manoj
Kumar Agrawal has been prayed to be taken on record; 

ii) Application seeking amendment in written statement to the effect
that the respondent/applicant has entered into an agreement on 2.11.2020 and
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is trying to sell the shops and that she has suppressed the factum of govt.
lease from the Court and that the respondent/applicant is not landlord for the
purpose of section 23-J of the MPAC Act; 

iii)  Application for taking document on record, whereby the sale deed 
dtd. 05/01/2022 in favour Manoj Kumar Agrawal (shop no. 10) and sale deed dtd. 
17.11.2022 in favour of Ganesh Chourasiya (shop no.1-2), have been prayed to be 
taken on record. 

10.  Despite service of notice, none is appearing on behalf of the respondent/ 
applicant/landlord. 

11. Heard learned counsel for the petitioners/non-applicants/tenants and 
perused the record. 

12. The application for eviction has been filed with the allegations that the 
respondent/applicant being landlord of special category and being in need of the 
rented shops for the requirement of her son, is entitled for order of eviction against 
the petitioner/non-applicant. In reply to the application, the tenant has admitted 
relationship of landlord and tenant in between the parties. As such there is no 
dispute in the present case about relationship of landlord and tenant. 

13. Apparently, the respondent/applicant filed the application for eviction 
alleging that her son after removing the wall existing in between the shops No.6-7 
shall build his office/showroom and the other shops, which are in possession of 
other tenants, shall be used as godown to store the goods of the required business.

14. Admittedly the shops no.6-7 are still under the ownership of the 
respondent/applicant and these shops have not been sold, therefore, it cannot be 
said that after sale of shop Nos. 1, 2 and 10, the need of the respondent/applicant 
has come to an end. It is undisputed fact on record that the shops which have been 
sold by the respondent/applicant were in possession of other tenants and none of 
the shops was in vacant possession of the respondent/applicant, therefore, it 
cannot be said that after sale of some shops, the need proposed by the respondent/ 
applicant has vanished/come to an end. 

15. So far as the question of sale of other shops is concerned, since beginning, 
need of these shops was alleged for the purpose of godown and even after sale of 
some shops, the shop Nos. 6 & 7 are under the ownership of the respondent/ 
landlord, therefore, remaining shops can very well be used for the purpose of 
godowns, which appear to be sufficient also for satisfying the need of the 
respondent/landlord.

16. As far as the question of jurisdiction of the RCA is concerned, in the 
present case there is no dispute of relationship of landlord and tenant between the 
respondent/applicant and petitioner/non-applicant, therefore, in my considered 
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opinion the provisions contained in section 3 of the MPAC Act cannot be pressed 
into service, even though the plot of the property was leased out by the State 
Government to the applicant/landlord.

17. The Supreme Court in the case of Harshad Chiman Lal Modi Vs. DLF 
Universal Ltd. and another AIR 2005 SC 4446 = (2005)7 SCC 791, has held as 
under :

“30. We are unable to uphold the contention. The jurisdiction of 
a court may be classified into several categories. The important 
categories are (i) Territorial or local jurisdiction; (ii) Pecuniary 
jurisdiction; and (iii) Jurisdiction over the subject matter. So far 
as territorial and pecuniary jurisdictions are concerned, 
objection to such jurisdiction has to be taken at the earliest 
possible opportunity and in any case at or before settlement of 
issues. The law is well settled on the point that if such objection 
is not taken at the earliest, it cannot be allowed to be taken at a 
subsequent stage. Jurisdiction as to subject matter, however, is 
totally distinct and stands on a different footing. Where a court 
has no jurisdiction over the subject matter of the suit by reason 
of any limitation imposed by statute, charter or commission, it 
cannot take up the cause or matter. An order passed by a court 
having no jurisdiction is nullity.”

18. In the case of Parwati Bai (supra), since beginning it was a case of landlord that 
the suit premises belongs to the Municipality, therefore, the provisions of the 
MPAC Act are not applicable. In such circumstances, the Supreme Court held that 
the Courts below erred in not treating the suit under general Act. But here in the 
present case, it is nobody's case before the Court/Authority of first instance that 
the suit premises belongs to the State Govt. and the RCA had no jurisdiction to 
entertain the application for eviction. On the contrary, the petitioner/non-
applicant has in clear words, not only admitted relationship of landlord and tenant 
but also admitted ownership of deceased Premwati and thereafter of the 
respondent/applicant also. 

19. However, the photocopies of the documents produced by the petitioner/non-
applicant along with the application for taking documents on record, show that 
originally the permanent lease of a plot was granted on 1.4.1977 for 30 years, over 
which a house was got constructed by previous owner Premwati or her husband 
Laxminarayan and after its renewal it is effective up to 31.03.2024. As such in the 
given facts and on the subject matter available before the RCA, it had jurisdiction 
to entertain and decide the application for eviction, hence the petitioner/non-
applicant does not get any benefit of the judgment in the case of Parwati Bai 
(supra).
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20. In the similar set of facts, the Supreme Court in the case of Swadesh
Ranjan Sinha Vs. Hardeb Banerjee AIR 1992 SC 1590, has held as under : 

"4. It is important to note that the defendant in his written 
statement did not question the plaintiff's title or claim of 
ownership. NO issue regarding ownership had been framed as it 
was never questioned by the defendant at any stage of the 
proceedings in the trial court. On appeal by the defendant, the Ist 
appellate Court examined the laintiffs title and held that, since 
he was only a lessee under a 99 years lease granted by the 
Society, which itself was a lessee holding a 99 years lease from 
the Metropolitan Development Authority, he was not an 'owner' 
within the meaning of Section 13(1)(ff) of the Act and was, 
therefore, not entitled to seek eviction under that provision, 
Accordingly, the merits of the plaintiff's claim were not 
examined by the Ist appellate Court. This finding was affirmed 
by the High Court, and, like the Ist appellate Court, it also did 
not consider the merits of the plaintiffs case for eviction.

10. The plaintiff is an allottee in terms of the West Bengal Co-
operative Societies Act, 1983: (See Sections 87 and 89). He has 
a right to possess the premises for a period of 99 years as a 
heritable and transferable property. During that period he has a 
right to let out the premises and enjoy the rental income 
therefrom, subject to the statutory terms and conditions of 
allotment. The certificate of allotment is the conclusive 
evidence of his title or interest. It is true that he has to obtain the 
written consent of the Society before letting out the premises. 
But once let out in accordance with the terms of allotment 
specified in the statute, he is entitled to enjoy the income from 
the property. Although he is a lessee in relation to the society, 
and his rights and interests are subject to the terms and 
conditions of allotment, he is the owner of the property having a 
superior right in relation to the defendant. As far as the 
defendant 'ISI concerned, the plaintiff is his landlord and the 
owner of the premises for all purposes dealt with under the 
provisions of the Act.

11. In view of what we have stated above, the High Court 
and the Ist appellate Court were wrong in setting aside the 
decree of the trial Court solely on the question of the appellant's 
title. The appellant's title was never an issue at any stage of the 
trial. There was no plea to that effect and no issue was, therefore, 
framed on the question. This being the position, the appellant's 
claim has to be decided on the basis of the pleadings, i.e., on the 
basis that he is the owner of the premises in question.”

21.  Placing reliance on para 16 of the decision of Supreme Court in the 
case of Sheela V. Firm Prahlad Rai Prem Prakash 2002 (2) JLJ 312 (SC), a 

1884 I.L.R. 2023 M.P.Ashok Kumar Agrawal Vs. Smt Sarita Saxena



coordinate Bench of this Court in the case of Karan Lal Kesharwani Vs. The 
Sardar House, Jabalpur and others 2008 (2) MPLJ 365, has held as under :

"15. There is sufficient force in the submission of Shri R.S. 
Tiwari, learned counsel for the applicant, that the degree of 
proving ownership in the matter between landlord and tenant 
under the proceedings of eviction as envisaged under Section 
23-A(b) of the Act cannot be equated and would not be that 
much higher as required to be proved in a suit for establishing 
title. There is much substance in the submission of Shri Tiwari, 
learned counsel for the applicant, that continuously for last 23 
years the tenants/respondents were paying rent to the applicant 
and during this long period of 23 years, they never challenged or 
disowned the ownership of the applicant. Indeed, in his cross-
examination the tenant has admitted that he is paying rent to the 
applicant and has paid rent to him up to the year 2001. Thus, I 
am of the view that since for a considerable long period for more 
than 23 years, without any hindrance, the respondents were 
paying rent to the applicant and they never raised any objection 
in respect of his ownership during a very long period of 23 years 
and has raised this objection only when the present proceedings 
for eviction was filed by the landlord, by his conduct he is 
estopped from raising the dispute of title of the landlord and 
principle of estoppel would apply against the tenants under 
Section 116 of the Indian Evidence Act, 1872."

22. An another coordinate Bench of this Court in the case of Smt. 
Ramdularibai and others Vs. Chhatrapal Singh Punjabi AIR 1993 MP 90, has 
also held as under :

"10. In this case, the tenant himself has admitted that the plot 
was leased to the applicant No. 1 Smt. Ramdularibai, who is a 
widow, by the Municipal Council, on which she has constructed 
two shops and one of them is in occupation of the a non-
applicant. Merely because the non-applicant has filed a suit for 
injunction against the applicants for not to sell this plot or that 
applicant No. 1 itself is a lessee of the plot on which she has 
constructed the suit shop, will not debar the Rent Controlling 
Authority to decide the eviction application under S. 23A of the 
Act, in which the only question to be decided by the Rent 
Controlling Authority is whether there is previty of contract 
between the parties and whether relationship of landlord and 
tenant between them exists. The Rent Controlling Authority has 
not to enter into upon the question of title. The question of title is 
incidental in ejectment suit or proceedings between the landlord 
and tenant which is based on tenancy contract only. Admittedly 
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the premises were constructed by the applicant-landlady and let 
out to the non-applicant. Merely because the plot on which the 
landlady had constructed the suit shop is on lease in favour of 
landlady will not debar her from claiming eviction of her tenant.

11. In the instant cases where the plot of land is taken on lease 
the structure is built by I the landlord and admittedly he is the 
owner of the structure. So far as the land is concerned he holds a 
long lease and in this view of the matter as against the tenant it 
could not be doubted that he will fall within the ambit of the 
meaning of the term 'owner' as is contemplated under this Section. 
(Please see : Shanti Sharma v. Ved-prabha, AIR 1987 SC 2028.)"

23. Further, the aforesaid question of jurisdiction was not raised by the petitioner/ 
non-applicant/tenant before the RCA, therefore, the same cannot be permitted to be 
raised in the present civil revision. However, the decision in the case of Life Insurance 
Corporation of India (supra) is distinguishable on facts. Resultantly, the aforesaid 
pending interim applications are liable to be and hereby dismissed.

24. Even otherwise, the scope of civil revision under section 23-E of the 
MPAC Act is limited and the RCA cannot go beyond the pleadings raised and 
evidence adduced by the parties.

25. As such in my considered opinion learned RCA does not appear to have 
committed any illegality in passing the impugned order of eviction. Resultantly, 
all the five civil revisions fail and are hereby dismissed.

26. However, as prayed by learned Counsel for the petitioner/tenant, looking 
to the period and nature of tenancy, in the interest of justice about six months' time 
is granted to the petitioner/non-applicant/tenant for vacating the rented shop(s) on 
the following conditions:-

(i) The petitioner/non-applicant/tenant shall vacate the 
rented shop on or before 31.12.2023.

(ii) The petitioner/non-applicant/tenant shall regularly pay 
rent to respondent/applicant/landlord and shall also clear all 
the dues, if any, including the costs of the litigation, if any, 
imposed by the learned RCA within a period of 30 days from 
today.

(iii) The petitioner/non-applicant/tenant shall not part with 
the rented shop to anybody and shall not change nature of the 
premises.

(iv) The petitioner/non-applicant shall furnish an undertaking 
with regard to the aforesaid conditions within a period of three 
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weeks before the learned RCA.

(v) If the petitioner/non-applicant/tenant fails to comply with 
any of the aforesaid conditions, the respondent/applicant shall 
be free to execute the eviction order forthwith.

(vi) If after filing of the undertaking, the petitioner/non-
applicant/tenant does not vacate the rented shop on or before 
31.12.2023 and creates any obstruction, he shall be liable to 
pay mesne profits of Rs.500/- (Rs. five hundred) per day, so also 
contempt of order of this Court.

(vii) It is made clear that petitioner/non-applicant/tenant shall 
not be entitled for further extension of time after 31.12.2023.

27. It is also pertinent to mention here that if after obtaining possession of the
rented shop(s), the respondent/applicant/landlord's son does not start the
requisite business, the petitioner/non-applicant/tenant shall be at liberty to
invoke the provisions contained in section 23-G of the MPAC Act for recovery
of possession for occupation and re-entry in the rented shop(s).

28. With the aforesaid observations, the civil revisions are hereby dismissed
and disposed off.

29. Pending interim applications, if any, shall stand disposed off.

Revision dismissed

I.L.R. 2023 M.P. 1887
Before Mr. Justice Prem Narayan Singh

CRR No. 2962/2022 (Indore) decided on 4 July, 2023

SHALEEN       … Applicant                    
Vs.
SMT. NIKHIL SHARMA              …Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 125 – Maintenance 
– Quantum – Held – Applicant getting salary of Rs. 24,000/- p.m. – Trial 
Court awarded Rs. 12,000/- p.m. as maintenance to wife – To determine 
quantum, judge has to figure out what is required by wife for maintaining the 
standard of living which is neither luxurious nor penurious but it should be 
in accordance with the status of the family – Amount reduced to Rs. 9000/- 
p.m. from date of application – Additional amount paid shall be adjusted – 
Revision partly allowed.  (Para 14 & 15)

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 & Hkj.k iks"k.k & ek=k & 
vfHkfu/kkZfjr & vkosnd 24]000@& :- izfrekg dk osru izkIr dj jgk gS & fopkj.k U;k;ky; us 
12000@& :- izfrekg iRuh dks Hkj.kiks"k.k ds :i esa vf/kfu.khZr fd;s & ek=k dk vo/kkj.k 
djus ds fy,] U;k;k/kh'k dks ;g irk yxkuk gksxk fd iRuh }kjk] ,sls thouLrj dks cuk;s 
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j[kus ds fy, tks u rks oSHkoiw.kZ gks u gh vHkkoxzLr gks cfYd ifjokj dh gSfl;r ds vuq:i 
gks] D;k visf{kr gS & vkosnu dh frfFk ls jkf'k ?kVkdj 9000@& :- izfrekg dh xbZ & 
Hkqxrku dh xbZ vfrfjDr jkf'k lek;ksftr dh tk,xh & iqujh{k.k va'kr% eatwjA 

Cases referred:

AIR 2017 SC 2383, 2020 Law Suit (M.P.) 1098.

Manish Yadav, for the applicant. 
Ashutosh Sharma, for the non-applicant. 

O R D E R

PREM NARAYAN SINGH, J.:- Petitioner has preferred this criminal 
revision under Section 19(4) of the Family Court Act 1984 read with Section 
397/401 Cr.P.C. to set aside the order dated 12.07.2022 passed by the learned 
Principal Judge, Family Court, Ratlam in MJCR No.49/2017 whereby learned 
Principal Judge allowed the application under Section 125 of Cr.P.C. filed by the 
respondent/applicant and directed the petitioner/non-applicant to pay Rs.12,000/- 
per month as maintenance.

2. Regarding this revision petition, it is undisputed that the marriage 
between the petitioner/non-applicant and respondent/applicant was solemnized 
on 27.11.2015.

3. Succinctly, the case of the applicant is that just after marriage the 
petitioner and his family members started to demand dowry from the applicant. 
The petitioner has also threatened her to expel her from the house, if she fails to 
fulfill their demand of dowry. Further it is alleged that suddenly on one day, 
petitioner/non-applicant has forced the respondent/applicant to sit in a train for 
Ratlam. Even after this incident, the respondent, in order to save her home, went 
to her matrimonial house four times, i.e. on 28.03.2016, 30.04.2016, 09.08.2016 
and 09.09.2016, however, she was humiliated and thrown out from her 
matrimonial house. In this way, she has been renounced and maltreated by her 
husband/petitioner. She further articulated that her husband is employed as Senior 
Sales Executive in Vijay Sales, Mumbai, Maharashtra and used to get salary of 
Rs.70,000/- per month. Hence she prayed for monthly maintenance of 
Rs.20,000/- and Rs.4,500/- as monthly rent for her house.

4. In reply, the petitioner/non-applicant, while denying the contentions of 
the application submitted that the respondent has made false allegations against 
the petitioner and his family members. It was alleged that she was voluntarily 
residing with her parents. The petitioner/non-applicant is working only as a clerk 
in a private company, while the respondent/ applicant herself is earning 
Rs.10,000/- by way of stitching clothes and Rs.5000/- from tuition, hence her 
application deserves to be dismissed.
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5. In respect of the aforesaid averments, learned Principal Judge, Family 
Court has farmed ( sic : framed) two points for determination:

i. Whether the respondent is entitled for maintenance
 from the petitioner?

ii. What  would  be  the   approximate   amount  of maintenance?

6. In this case, the respondent/applicant Smt. Nikhil Sharma deposed in her 
favour and petitioner/non-applicant Shaleen Nagar has deposed in his favour. 
After appreciating the evidence of both the parties, learned Principal Judge has 
awarded Rs.12,000/- as monthly maintenance to respondent.

7. In the course of arguments and revision petition, the impugned order has 
been challenged on behalf of the petitioner on various grounds. It is highly remonstrated 
that learned Court below itself admitted that the monthly income of the petitioner 
is only Rs.24,000/-and in spite of that an amount of Rs.12,000/- has been awarded 
as monthly maintenance. It is also contended that learned Family Court did not 
considered the fact that petitioner/non-applicant has the liability of his mother too 
and the respondent/applicant is earning her income. Learned Court below has also 
noticed the fact that the respondent/applicant is voluntarily not residing with the 
petitioner/non-applicant. It is also expostulated that the respondent/applicant has 
failed to prove her pleadings, even then the Court below has committed error in its 
findings.

8 .  During the course of arguments Shri Yadav, mainly submitted on the point 
of quantum of maintenance and exposited that learned trial Court has wrongly 
awarded maintenance on the higher side, therefore, maintenance amount be 
modified/reduced from Rs.12,000/- to Rs.6,000/-.

9. I have heard the learned counsel for the petitioners and perused the record.

10. So far as the finding as to awarding maintenance is concerned, looking to 
the evidence available on record, it manifestly emerges that the petitioner himself 
has relinquished his wife without any reason. In this regard the testimony of 
applicant Smt. Nikhil Sharma has not been controverted by the evidence of 
petitioner Shaleen Nagar. As the allegations regarding the fact that she is residing 
voluntarily with her parents is found baseless in the eye of facts and circumstances 
of the case.

11. Now coming to the point of maintenance amount, learned trial Court in 
para-32 of the impugned judgment expressed that the petitioner/non-applicant is 
working as sales executive in Mumbai and thereby getting a salary of Rs.24,000/- 
per month. In spite of that learned trial Court has awarded half of the total amount 
as maintenance. However, in as much as 5 years has been elapsed since 2018, the 
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salary of the petitioner would be enhanced to Rs.40,000/- per month. This fact is 
also posited by petitioner during his arguments.

12. In this regard counsel for the petitioner has relied upon the judgment of 
Hon'ble Supreme Court in the case of Kalyan Dey Chowdhury vs. Rita Dey 
Chowdhury Nee Nandy reported as AIR 2017 SC 2383, in this case, the net salary 
of the husband was Rs.95,000/- per month and in appeal before the High Court, 
the maintenance was enhanced to Rs.23,000-. Further in appeal before the 
Hon'ble Supreme Court, it was reduced to Rs.20,000/- per month, which is less 

th 
than 1/4 of the total salary of non-applicant in that case.

13. On this point, Co-ordinate Bench of this Court in the case of Amit Pandey 
vs. Manisha Pandey reported as 2020 Law Suit (M.P) 1098, by endorsing the 
aforesaid proposition has enunciated as under:-

"The Hon'ble Apex Court in the case of Kalyan Dey Chowdhary 
Vs. Rita Dey Chowdhary Nee Nandy (AIR 2017 SC 2383), has 
held that 25% of the income of the husband would be just and 
proper and not more than that. So, apart from that when ex-parte 
order was passed in favour of the respondent/ wife, then learned 
trial Court should have awarded 25% of the net income of the 
petitioner/non-applicant as maintenance and not more than that. 
So, it is appropriate to reduce the awarded maintenance amount 
of Rs.10,000/- per month to Rs.7,000/- per month which would 
be paid by the petitioner/non-applicant to the respondent/wife. 
The decisions in Deb Narayan Halder Vs. Smt. Anushree 
Haldar (AIR 2003 SC 3174) and Chandrakalabai Vs. Bhagwan 
Singh (2002 Cr.L.J. 3970) are not at all applicable in the case of 
petitioner/non- applicant."

14. Virtually Section 125 of Cr.P.C is a piece of socialistic legislation
in order to improve the status of a destitute lady in society. Inherent and immanent 
idea behind the Section 125 of Cr.P.C is to ameliorate the agony, anguish and 
financial suffering of a woman, who left her matrimonial home. In order to 
determine the quantum, the Judge has to figure out what is required by the wife for 
maintaining the standard of living which is neither luxurious nor penurious, but it 
should be in accordance with the status of family.

15. In view of the aforesaid discussions, the criminal revision is partly 
allowed. The impugned order dated 12.07.2022 passed by the learned Principal 
Judge, Family Court, Ratlam in MJCR No.49/2017 be modified to the extent that 
the maintenance amount of Rs. Rs.12,000/- per month, awarded to the 
respondent/non-applicant is reduced to Rs.9,000/- per month from the date of 
filing of application under Section 125 of Cr.P.C before the Family Court from the 
date of filing of application under Section 125 of Cr.P.C before the Family Court. 

1890 I.L.R. 2023 M.P.Shaleen Vs. Smt. Nikhil Sharma



The additional amount already deposited by the petitioner shall be adjusted.

16. Rest of the conditions, if any, of the impugned order, stands affirmed.

17. With the aforesaid observations and directions, the revision petition 
stands disposed of.

18. A copy of this order be sent to the concerned Family Court for necessary 
information.

Certified copy, as per Rules.

Revision partly allowed

I.L.R. 2023 M.P. 1891 (DB)
Before Mr. Justice Ravi Malimath, Chief Justice & 

Mr. Justice Vishal Mishra
CRRFC No. 6/2022 (Jabalpur) decided on 11 September, 2023

IN REFERENCE … Applicant
Vs. 
ANOKHILAL  … Non-applicant

(Alongwith Cr.A. No. 11421/2022)

A.  Penal Code (45 of 1860), Sections 302, 363, 366, 376(2)(f) & 377 
and  Protection of Children from Sexual Offences Act (32 of 2012), (POCSO) 
Sections 3, 4, 5 & 6 – Death Sentence – DNA Report – Evidence of Expert 
Witness – Held – Evidence of the expert witness requires to be recorded by 
Trial Court and if necessary, relevant questions may also be framed u/S 313 
CrPC – This would render complete justice not only to accused but also to 
prosecution – Failure to do so would probably leave a gaping hole in case of 
prosecution – Impugned order set aside – Matter remanded to trial Court 
with direction to summon and examine the expert witness and also to 
examine the accused u/S 313 CrPC on such additional evidence – Reference 
disposed.    (Paras 14 (c), 19, 22 & 23)

d- n.M lafgrk ¼1860 dk 45½] /kkjk,Wa 302] 363] 366] 376¼2½¼f½ o 377 ,oa 
ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e ¼2012 dk 32½] /kkjk,Wa 3] 4] 5 ¼iksDlks½ 
o 6 & e`R;q n.M & Mh-,u-,- fjiksVZ & fo'ks"kK lk{kh dk lk{; & vfHkfu/kkZfjr & 
fo'ks"kK lk{kh dk lk{; fopkj.k U;k;ky; }kjk vfHkfyf[kr fd;k tkuk visf{kr gS rFkk 
;fn vko';d gks] rks na-iz-la- dh /kkjk 313 ds  Hkh lqlaxr iz'u fojfpr fd;s tk varxZr
ldrs gSa & blls u dsoy vfHk;qDr dks cfYd vfHk;kstu dks Hkh iw.kZ U;k; feysxk & 
,slk djus esa vlQyrk laHkor% vfHk;kstu izdj.k esa ,d cM+k varj NksM+ nsxh & 
vk{ksfir vkns'k vikLr & ekeyk] fo'ks"kK lk{kh dks leu djus ,oa mldk ijh{k.k 
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djus rFkk lkFk gh ,sls vfrfjDr lk{; ij na-iz-la- dh /kkjk 313 ds  vfHk;qDr dk varxZr
ijh{k.k djus ds funs'k ds lkFk fopkj.k U;k;ky; dks izfrizsf"kr & funsZ'k fujkd`rA 

B.   313 – Criminal Procedure Code, 1973 (2 of 1974), Section
Opportunity to Accused – Held – All the incriminating circumstances 
appearing against accused in the evidence produced by prosecution shall be 
put to him in his statement u/S 313 CrPC so that he may have an opportunity 
to explain such circumstances.   (Para 17 (a))

 [k-  & vfHk;qDr dks n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 313 
volj & vfHkfu/kkZfjr & vfHk;kstu }kjk lk{; esa izLrqr vijk/k esa Qalkus okyh lHkh 
ifjfLFkfr;ksa dks tks vfHk;qDr ds fo:) izrhr gksrh gS na-iz-la- dh /kkjk 313 ds varxZr 
mlds dFku esa mlds le{k j[kk tk,xk rkfd mls mDr ifjfLFkfr;ksa dks Li"V djus dk 
volj izkIr gks ldsA 

C.  Criminal Practice – DNA Report – Evidence of Expert Witness – 
Held – Credibility of expert evidence in case of DNA report depends upon 
data, material or the basis on which conclusions were drawn in DNA report – 
Prosecution would have to prove through its witness the truthfulness of DNA 
report – Mere production of DNA report in Court or mere marking of the 
document is no proof of its authenticity – Defence has every right to cross-
examine the expert with regard to DNA report and other documents.  

 (Paras 13 (a), (d), (e) & (f))

x- nkf.Md i)fr & Mh-,u-,- izfrosnu & fo'ks"kK lk{kh dk lk{; & 
vfHkfu/kkZfjr & Mh-,u-,- izfrosnu ds izdj.k esa fo'ks"kK ds lk{; dh fo'oluh;rk 
MsVk] lkexzh vFkok ml vk/kkj ij fuHkZj djrh gS ftl vk/kkj ij Mh-,u-,- izfrosnu esa 
fu"d"kZ fudkys x;s Fks & vfHk;kstu dks vius lk{kh ds ek/;e ls Mh-,u-,- izfrosnu dh 
lR;rk lkfcr djuh gksxh & U;k;ky; esa ek= Mh-,u-,- izfrosnu dks izLrqr djuk ;k 
nLrkostksa dks ek= fpUgkafdr djuk mldh izekf.kdrk dk lcwr ugha gS & cpko i{k ds 
ikl Mh-,u-,- izfrosnu ,oa vU; nLrkostksa ds laca/k esa fo'ks"kK dk izfrijh{k.k djus dk 
izR;sd vf/kdkj gSA

Cases referred:

(2023) 1 SCC 83, (2009) 9 SCC 709, (2022) 12 SCC 657, (2019) 4 SCC 
771, ILR 2008 KAR 1840, (2004) 4 SCC 158, 1951 SCC 903, 2023 SCC OnLine 
SC 609, (2011) 4 SCC 402.

S.S. Chauhan, PP, for the applicant in No. 6/2022 and for the CRRFC 
respondent in CRA 11421/2022. 

Anil Khare, as amicus curiae with Shreya Rastogi, Yagyavalk Shukla and 
Sakshi Jain, for the non-applicant in CRRFC No. 6/2022 and for the appellant in 
CRA No. 11421/2022.
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O R D E R

The Order of the Court was passed by:
RAVI MALIMATH, CHIEF JUSTICE:- This criminal reference as well as the criminal 
appeal arise out of the impugned judgment of conviction dated 29.08.2022 and 
order of sentence dated 30.08.2022 passed by the learned Special Judge, POCSO Act, 
Khandwa, District Khandwa (M.P.) in Sessions Case No.100053 of 2013.

2.  The case of the prosecution is that on 30.01.2013 a missing report was 
lodged by one Ramlal stating that his daughter, aged about 9 years, went missing 
from about 6 p.m. on that day. That the accused, who is the neighbour, had sent the 
victim to get a 'bidi' from a shop but the victim never returned. Thereafter, an FIR 
in Crime No.38 of 2013 was registered on the next day i.e. on 31.01.2013 with the 
Police Station Chhaigaon Makhan, District Khandwa for the offences punishable 
under Sections 363 and 366 of the Indian Penal Code, 1860 (for short "the IPC"). 
During the course of investigation, the body of the victim was found in an open 
field on 01.02.2013. The accused was arrested on 04.02.2013. On investigation 
being completed, a charge-sheet was filed on 13.02.2013. Charges were framed 
against the accused for the offences punishable under Sections 302, 363, 366, 
376(2)(f) and 377 of the IPC as well as under Sections 3, 4, 5 and 6 of the 
Protection of Children from Sexual Offences Act, 2012 (for short "the POCSO 
Act"). Thereafter, vide judgment of conviction and order of sentence dated 
04.03.2013 passed by the Sessions Judge & Special Judge (POCSO), Khandwa in 
Sessions Case No.53 of 2013, the accused was convicted and sentenced as follows:
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Sr. 
No. 

Offence  Sentence  Fine 
(in `)

  Sentence in default of fine

1. 302 IPC  Death sentence    
2. 363 IPC  7 years' RI  1,000/-  1 month's additional RI
3.
 

366 IPC
 

7 years' RI
 

1,000/-
 

1 month's additional RI
4.
 

377 IPC
 

7 years' RI
 

1,000/-
 

1 month's additional RI
5. 376(2)(f) IPC Life Imprisonment 1,000/- 1 month's additional RI

(all sentences to run concurrently)

3.  Thereafter, the case was referred to the High Court under Section 366 of 
the Code of Criminal Procedure, 1973 (for short "the CrPC") and Criminal 
Reference No.4 of 2013 was registered before the High Court. The accused also 
filed Criminal Appeal No.748 of 2013. By the judgment and order dated 
27.06.2013 passed by a Division Bench of this Court, the appeal filed by the 
accused was dismissed and the reference was accepted thereby affirming the 
sentence passed by the Trial Court. Questioning the same, the accused filed 
Criminal Appeal Nos.62-63 of 2014 (Anokhilal vs. State of Madhya Pradesh) 
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before the Hon'ble Supreme Court of India. By the order dated 18.12.2019, it was 
held in para 20 to 24, as follows:-

" 20. We, therefore, have no hesitation in setting aside the 
judgments of conviction and orders of sentence passed by the 
Trial Court and the High Court against the appellant and 
directing de novo consideration. It shall be open to the learned 
counsel representing the appellant in the Trial Court to make 
any submissions touching upon the issues (i) whether the 
charges framed by the Trial Court are required to be amended 
or not; (ii) whether any of the prosecution witnesses need to be 
recalled for further cross-examination; and (iii) whether any 
expert evidence is required to be led in response to the FSL 
report and DNA report. The matter shall, thereafter, be 
considered on the basis of available material on record in 
accordance with law.

21. It must be stated that the discussion by this Court was purely 
confined to the issue whether, while granting free Legal Aid, the 
appellant was extended real and meaningful assistance or not. 
The discussion in the matter shall not be taken to be a reflection 
on the merits of the matter, which shall be considered and gone 
into, uninfluenced by any observations made by us.

22.  Before we part, we must lay down certain norms so that
the infirmities that we have noticed in the present matter are
not repeated:-

i) In all cases where there is a possibility of life sentence or 
death sentence, learned Advocates who have put in
minimum of 10 years practice at the Bar alone be 
considered to be appointed as Amicus Curiae or through 
legal services to represent an accused.

ii) In all matters dealt with by the High Court concerning
confirmation of death sentence, Senior Advocates of the
Court must first be considered to be appointed as Amicus
Curiae. 

iii) Whenever any learned counsel is appointed as Amicus
Curiae, some reasonable time may be provided to enable
the counsel to prepare the matter. There cannot be any
hard and fast rule in that behalf. However, a minimum of
seven days' time may normally be considered to be
appropriate and adequate.

iv) Any learned counsel, who is appointed as Amicus Curiae on 
behalf of the accused must normally be granted to have 
meetings and discussion with the concerned accused. Such 



interactions may prove to be helpful as was noticed in 
Imtiyaz Ramzan Khan vs. State of Maharashtra, (2018) 9 
SCC 160.

23.  In the end, we express our appreciation and gratitude for
the assistance given by Mr. Luthra, the learned Amicus Curiae
and request him to assist this Court for deciding other issues as 
noted in the Orders dated 12.12.2018 and 10.12.2019 passed by 
this Court, for which purpose these matters be listed on 
18.02.2020 before the appropriate Bench.

24. With the aforesaid observations, the substantive appeals 
stand disposed of, but the matter be listed on 18.02.2020 as 
directed."

4.  Thereafter, the Trial Court by the judgment of conviction dated 
29.08.2022 and the order of sentence dated 30.08.2022 passed in Sessions Case 
No.100053 of 2013, convicted and sentenced the accused, as follows:
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5. Questioning the same, the accused has filed Criminal Appeal No.11421 
of 2022 and the Trial Court made a reference, which is registered as Criminal 
Reference No.6 of 2022.

6. By the order dated 10.07.2023, Shri Anil Khare, learned Senior Counsel 
was requested to assist the Court as amicus curiae in Criminal Reference No.6 of 
2022.

7.  During the pendency of these proceedings, the accused has filed an 
application (IA No.6640 of 2023) under Section 367 read with Section 391 of the 
CrPC seeking complete laboratory documents and examination of the expert 
witness etc. By the instant application it was prayed as follows:

" In the light of the aforesaid submissions made hereinabove, it is 
most humbly prayed that this Hon 'ble Court may kindly be pleased 
to:

A.  Direct the Respondent to call for complete laboratory 
documentation in relation to the DNA Report of SFSL Sagar 

Sr. 
No.  

Offence  Sentence  Fine 
(in `)

 Sentence in default of fine

1.  302 IPC  Death sentence    
2.  363 IPC  7 years' RI  2,000/-  1 month's additional RI
3.

 
366 IPC

 
7 years' RI

 
2,000/-

 
1 month's additional RI

4.
 

376(2)(f)(j) & 
(m) IPC

 

Life
 Imprisonment

 

2,000/-
 

1 month's additional RI

5. 377 IPC 7 years' RI 2,000/- 1 month's additional RI

(all sentences to run concurrently)



dated 01.03.2013 bearing no. FSL/DNA/122 including but not 
limited to copies of the following documents in the present case.

a. All laboratory documentation including worksheets, 
bench notes and equipment logbooks related to the tests 
conducted and methods used for extraction, quantification, 
amplification, electrophoresis and interpretation for 
all the articles received; 

b. Electropherograms for DNA profiles and electronic 
raw data (.fsa) obtained from all articles received, 
allelic ladders and control samples used: 

c. Working procedure manuals for Biology, Serology and 
DNA Divisions which were used in examination of all 
exhibits received; 

d. Details of kits and softwares used in for DNA
extraction, quantification, amplification, electrophoresis 
and interpretation in the case along with manuals of 
such kits and softwares; 

e. Complete documentation of chain of custody of all the 
Articles sent for examination to SFSL Sagar with 
details of the packaging seals and sample seals used. 

B. Direct the respondent to call for complete laboratory 
documentation in relation to the report dated 23.02.2013 
bearing no. RFSL/ BI/149/13 of RFSL,Indore,including but not 
limited to copies of the following documents in the present case: 

a. All laboratory documentation including bench
notes and photographs relating to evidence and any 
reference samples for detection of blood and semen in 
the articles received; 

b. Details of tests conducted and techniques used for
examination of the articles received as well as the 
results of these tests; 

c. Working procedure manuals for Biology, Serology
and DNA Divisions which were used in examination of 
all exhibits received; 

d. Complete documentation of chain of custody of all
the Articles sent for examination to RFSL Indore with 
details of the packaging seals and sample seals used.

C. Direct the Ld. Special Judge (POCSO), Khandwa to 
summon and allow examination in chief, as well as allow 
cross examination by counsel for the Appellant, of Dr. 
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Pankaj Shrivastava, Scientific Officer Assistant Chemical 
Examiner, Govt. of MP, DNA Fingerprinting Unit, State 
Forensic Science Laboratory, Sagar, and Dr. S K Verma, 
Assistant Chemical Examiner, Regional Forensic Science 
Laboratory, Indore. 

D. Direct the Ld. Special Judge (POCSO), Khandwa to examine 
the Appellant under Section 313 CrPC in respect of such 
additional evidence.

E. Pass such further and other orders as this Hon'ble Court 
may deem fit and proper, in the interest of justice."

8.  It is contended by the learned counsel for the accused that the Hon'ble 
Supreme Court in its order dated 18.12.2019, in para 20, have clearly directed that 
it shall be open to the learned counsel appearing for the accused to make 
submissions touching upon the issues, which included: whether any of the 
prosecution witnesses need to be recalled for further cross-examination and 
whether any expert evidence is required to be led, in response to the FSL report 
and DNA report etc. That the same having not been done, the application requires 
to be allowed. That despite the observations made by the Hon'ble Supreme Court, 
the Trial Court has failed to examine the expert, who conducted the DNA 
examination and prepared the DNA report. That even though summons were 
issued to Dr. Pankaj Shrivastava, the Assistant Chemical Examiner, DNA 
Fingerprinting Unit, FSL, Sagar, who is the author of the DNA report, the same 
was cancelled by the order dated 04.07.2022. The same should not have been 
done. Earlier, summons were issued to him on 11.04.2022 and by relying on 
Section 293 of the CrPC, shifted the burden on the defence to show as to why an 
expert should be summoned. The application having been rejected, has led to 
miscarriage of justice. That the examination of the expert and consideration of the 
various documents goes to the very root of the case. The DNA report forms an 
important piece of evidence, which has been relied upon against the accused by 
the Trial Court. Therefore, non-examining the expert has led to gross miscarriage 
of justice vitiating the entire trial. That even the relevant questions regarding the 
same were not put to the accused when his statement was recorded under Section 
313 of the CrPC, which has led to failure of justice. That the judgment of 
conviction and the order of sentence passed by the Trial Court is not in compliance 
of the directions of the Hon'ble Supreme Court. Hence, it is pleaded that the 
appeal be allowed and the matter be set down for retrial. In support of his case, he 
relies on the judgment of the Hon'ble Supreme Court in the case of Rahul etc. etc. 
vs. State of Delhi, Ministry of Home Affairs and Another, etc. reported in (2023) 1 
SCC 83.

9. The same is disputed by the learned Public Prosecutor. He submits that 
there is absolutely no necessity to examine the expert. That the DNA report which 
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has been marked is sufficient to arrive at a just and fair conclusion. That the 
examination of the expert would only be a mere formality in view of his report 
being accepted by the Court. Therefore, he pleads that the application be rejected.

10. Heard learned counsels.

11. In the application filed under Sections 367 and 391 of the CrPC various 
facts and circumstances have been narrated by the accused. In effect, he has stated 
that the DNA report and other documents are key pieces of evidence which go to 
the root of the case. He has pointed out the various anomalies in the DNA report 
and other documents which require to be considered appropriately on the 
evidence being led. That the failure to lead evidence in support of the DNA report 
and other documents has led to gross miscarriage of justice. On the contrary, the 
reliance placed by the Trial Court on the DNA report and other documents without 
the supporting evidence is also bad in law and liable to be set aside.

12.    Sections 367 and 391 of the CrPC, reads as follows:

"  367. Power to direct further inquiry to be made or additional 
evidence to be taken.

(1)  If, when such proceedings are submitted, the High Court 
thinks that a further inquiry should be made into, or additional 
evidence taken upon, any point bearing upon the guilt or 
innocence of the convicted person, it may make such inquiry or 
take such evidence itself, or direct it to be made or taken by the 
Court of Session. 

(2)  Unless the High Court otherwise directs, the presence of 
the convicted person may be dispensed with when such inquiry 
is made or such evidence is taken. 

(3)  When the inquiry or evidence (if any) is not made or taken 
by the High Court, the result of such inquiry or evidence shall be 
certified to such Court.

***            ***           ***

391.   Appellate Court may take further evidence or direct it to 
be taken.

(1)  In dealing with any appeal under this Chapter, the 
Appellate Court, if it thinks additional evidence to be necessary, 
shall record its reasons and may either take such evidence itself, 
or direct it to be taken by a Magistrate, or when the Appellate 
Court is a High Court, by a Court of Session or a Magistrate.

(2)  When the additional evidence is taken by the Court of 
Session or the Magistrate, it or he shall certify such evidence to 
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the Appellate Court, and such Court shall thereupon proceed to 
dispose of the appeal.

(3)  The accused or his pleader shall have the right to be 
present when the additional evidence is taken.

(4)  The taking of evidence under this section shall be subject 
to the provisions of Chapter XXIII, as if it were an inquiry."

13. (a) The judgment of the Hon'ble Supreme Court in the case of Anokhilal vs. 
State of Madhya Pradesh rendered in Criminal Appeal No.62-63 of 2014 dated 
18.12.2019 clearly indicates the factum as to whether any of the prosecution 
witnesses need to be recalled for further cross-examination and whether any 
expert evidence is required to be led, in response to the FSL and the DNA reports. 
The case of the accused has been consistent with regard to the DNA report. He has 
stated that no opportunity was given to him to examine the expert witness, since 
his evidence was not recorded. One of the key issues of evidence is that of the 
expert witness. That merely marking of a document is not sufficient. The same has 
to be proved through the evidence of the witness. It is very unfortunate that in the 
instant case the same has not been done.

(b) The Hon'ble Supreme Court in the case of Ramesh Chandra Agrawal vs. 
Regency Hospital Limited and others reported in (2009) 9 SCC 709 explained the 
role of expert evidence rendering expert opinion, with reference to para 16, which 
reads as follows:

" 16. The law of evidence is designed to ensure that the court
considers only that evidence which will enable it to reach a
reliable conclusion. The first and foremost requirement for an
expert evidence to be admissible is that it is necessary to hear
the expert evidence. The test is that the matter is outside the
knowledge and experience of the layperson. Thus, there is a
need to hear an expert opinion where there is a medical issue to
be settled. The scientific question involved is assumed to be not
within the court's knowledge. Thus cases where the science 
involved, is highly specialised and perhaps even esoteric, the 
central role of an expert cannot be disputed......."

(c) Further, a three-Judge Bench of the Hon'ble Supreme Court in the case of 
Ghulam Hassan Beigh vs. Mohammad Maqbool Magrey and others, (2022) 12 
SCC 657 stressed on the importance of expert evidence in the field of medicine. 
The Court with reference to para 31 held as follows:

"  31...A medical witness called in as an expert to assist the court 
is not a witness of fact and the evidence given by the medical officer 
is really of an advisory character given on the basis of the 
symptoms found on examination. The expert witness is expected 
to put before the court all materials inclusive of the data which 
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induced him to come to the conclusion and enlighten the court 
on the technical aspect of the case by explaining the terms of 
science so that the court although, not an expert may form its 
own judgment on those materials after giving due regard to the 
expert's opinion because once the expert's opinion is accepted, 
it is not the opinion of the medical officer but of the court."

(d) The Hon'ble Supreme Court in the case of Pattu Rajan vs. State of T.N. and 
others reported in (2019) 4 SCC 771 considered the probative value attached to 
DNA report with reference to para 52, which reads as follows:

" 52. Like all other opinion evidence, the probative value 
accorded to DNA evidence also varies from case to case, 
depending on the facts and circumstances and the weight 
accorded to other evidence on record, whether contrary or 
corroborative. This is all the more important to remember, given 
that even though the accuracy of DNA evidence may be 
increasing with the advancement of science and technology with 
every passing day, thereby making it more and more reliable, we 
have not yet reached a juncture where it may be said to be 
infallible......."

Therefore, the credibility of expert evidence in case of a DNA report depends 
upon the data, material, or the basis on which conclusions were drawn in DNA report.

(e) In a case where the prosecution relies on the expert evidence to prove the 
charge against an accused, then mere production of a DNA report in the Court may 
not be sufficient. Therefore, where the prosecution relies upon the DNA report of 
the expert to bring home the guilt against an accused, then merely by relying upon 
the DNA report it cannot establish the said medical evidence beyond all 
reasonable doubt. In such circumstances, it is all the more imperative that not only 
the report is produced, but the expert witness is also examined before the Court on 
oath and sufficient opportunity is given to the accused to cross-examine him on 
the correctness of the report. Reliance is placed on a decision of the Karnataka 
High Court in the case of Parappa and others vs. Bhimappa and another reported 
in ILR 2008 KAR 1840 with reference to para 20, wherein, the Court observed as 
follows:-

"  20. This provision should not be confused with the general law 
governing the admissibility of an expert's evidence. In a 
criminal case when the prosecution relies on the expert's 
evidence to prove the charges against the accused mere 
production of the said expert's report into Court is not sufficient. 
It does not become a part of the Court record on mere 
production. If the prosecution relies on a report of the expert, not 
only the report is to be produced, the author of the report is also 
to be examined in the Court on oath and an opportunity should 
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be given to the accused to cross-examine the said expert on the 
correctness of the report. It is only then the said evidence 
becomes admissible and not otherwise"

(f)  Thus, we are of the view that the prosecution would have to prove through 
its witness the truthfulness of the DNA report and other documents which have 
been marked. If they do not do so the mere marking of the document is no proof of 
its authenticity. The defence has every right to cross-examine the expert with 
regard to the DNA report and other documents.

14.(a)  In the instant case, pursuant to the directions issued by the Hon'ble 
Supreme Court, summons were issued to the expert witness on 11.04.2022. The 
expert failed to receive the summons and was repeatedly absent. By placing 
reliance on Section 293 of the CrPC, the Trial Court incorrectly shifted the burden 
on the defence to show why an expert should be summoned. This, we feel, is rather 
erroneous. Furthermore, by the order dated 04.07.2022, the summons issued to 
the expert witness was cancelled.

(b)  The Hon'ble Supreme Court in the case of Zahira Habibulla H. Sheikh vs. 
State of Gujarat (Best Bakery case), reported in (2004) 4 SCC 158 laid great 
emphasis on the concept of a fair trial and observed that it does not only mean that 
the accused should be convicted and punished, but it also entails that a just and fair 
procedure is followed in the trial. It has also been emphasised that the Courts have 
an overriding duty to maintain public confidence in the administration of justice 
so that the majesty of law is maintained. The Hon'ble Supreme Court in para 35 
thereof, further held as follows:-

"  35..... Due administration of justice has always been viewed as 
a continuous process, not confined to determination of the 
particular case, protecting its ability to function as a court of 
law in the future as in the case before it. If a criminal court is to 
be an effective instrument in dispensing justice, the Presiding 
Judge must cease to be a spectator and a mere recording machine 
by becoming a participant in the trial evincing intelligence, 
active interest and elicit all relevant materials necessary for 
reaching the correct conclusion, to find out the truth, and administer 
justice with fairness and impartiality both to the parties and to 
the community it serves.

Courts administering criminal justice cannot turn a blind eye to 
vexatious or oppressive conduct that has occurred in relation to 
proceedings, even if a fair trial is still possible, except at the risk 
of undermining the fair name and standing of the judges as 
impartial and independent adjudicators."

(c) By cancelling the summons issued to the expert witness, not only has the 
prosecution not established its case beyond all reasonable doubt but the accused 
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has not had the opportunity to cross-examine the witness. Thus, the cancellation 
of the summons issued to the witness was wholly uncalled for. Not only has it led 
to gross miscarriage of justice, but is also in violation of the directions issued by 
the Hon'ble Supreme Court in the case of Anokhilal (supra) decided on 
18.12.2019. Therefore, we are of the view that this error committed by the Trial 
Court becomes fatal.

(d) The Hon'ble Supreme Court in the case of Rahul vs. State (NCT of Delhi) 
reported in (2023) 1 SCC 83 held in para 38 as follows:

“38. It is true that PW 23 Dr B.K. Mohapatra, Senior Scientific 
Officer (Biology) of CFSL, New Delhi had stepped into the 
witness box and his report regarding DNA profiling was 
exhibited as Ext. PW 23/A, however mere exhibiting a 
document, would not prove its contents. The record shows that 
all the samples relating to the accused and relating to the 
deceased were seized by the investigating officer on 14-2-2012 
and 16-2-2012; and they were sent to CFSL for examination on 
27-2-2012. During this period, they remained in the malkhana 
of the police station. Under the circumstances, the possibility of 
tampering with the samples collected also could not be ruled 
out. Neither the trial court nor the High Court has examined the 
underlying basis of the findings in the DNA reports nor have 
they examined the fact whether the techniques were reliably 
applied by the expert. In the absence of such evidence on record, 
all the reports with regard to the DNA profiling become highly 
vulnerable, more particularly when the collection and sealing 
of the samples sent for examination were also not free from 
suspicion. "

Here also the Hon'ble Supreme Court came to the view that in the absence 
of expert evidence the reports with regard to the DNA profiling become 
vulnerable affecting the case of the prosecution. Therefore, we are of the 
considered view that the application requires to be allowed. In the absence of the 
application being the allowed, the evidence placed by the prosecution may not be 
sufficient to prove their case beyond all reasonable doubt. Therefore, in the 
interest of the prosecution also, the examination of the expert witness by the Trial 
Court becomes imminent.

15. At this juncture, the learned Public Prosecutor, by placing reliance on 
Section 391 of the CrPC, submits that it is not necessary for the Trial Court alone 
to examine the witness. The Appellate Court is entitled to take further evidence as 
it deems appropriate in terms of Section 391 of the CrPC. Therefore, he pleads that 
while allowing the application there is no necessity to remand the matter to the 
Trial Court for a fresh consideration.
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16. However, on hearing learned counsels, we are of the view that the ends of 
justice would not be met by the mere recording of the evidence by this Court. It is 
only just and necessary that the evidence of the expert be recorded by the Trial 
Court and if necessary, relevant questions may also be framed under Section 313 
of the CrPC.

17. (a) The law regarding Section 313 of the CrPC is no longer res integra. It is 
well established in law that all the incriminating circumstances appearing against 
the accused in the evidence produced by the prosecution shall be put to him in his 
statement under Section 313 of the CrPC so that he may have an opportunity to 
explain such circumstances.

(b) The Hon'ble Supreme Court in the case of Tara Singh vs. State reported in 
1951 SCC 903 with reference to para 18 observed as follows:

" 18....if a point in the evidence is considered important against 
the accused and the conviction is intended to be based
upon it, then it is right and proper that the accused should be
questioned about the matter and be given an opportunity of
explaining it if he so desires. This is an important and salutary
provision and I cannot permit it to be slurred over....."

(c) The aforesaid principle has been reiterated by the Hon'ble Supreme Court 
in the case of Raj Kumar vs. State (NCT of Delhi) reported in 2023 SCC OnLine 
SC 609 with reference to para 23 observed as follows:-

" 23. In many criminal trials, a large number of witnesses are 
examined, and evidence is voluminous. It is true that the 
Judicial Officers have to understand the importance of Section 
313. But now the Court is empowered to take the help of the 
prosecutor and the defence counsel in preparing relevant 
questions. Therefore, when the Trial Judge prepares questions 
to be put to the accused under Section 313, before putting the 
questions to the accused, the Judge can always provide copies 
of the said questions to the learned Public Prosecutor as well as 
the learned defence Counsel and seek their assistance for 
ensuring that every relevant material circumstance appearing 
against the accused is put to him. When the Judge seeks the 
assistance of the prosecutor and the defence lawyer, the lawyers 
must act as the officers of the Court and not as mouthpieces of 
their respective clients. While recording the statement under 
Section 313 of CrPC in cases involving a large number of 
prosecution witnesses, the Judicial Officers will be well advised 
to take benefit of subsection (5) of Section 313 of CrPC, which 
will ensure that the chances of committing errors and omissions 
are minimized. "
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20. We are aware of the repercussions of the instant order. In terms whereof, 
the matter would be remanded to the Trial Court to comply with the directions of 
the Hon'ble Supreme Court in Anokhilal's case (supra) as well as the directions in 
this order. Even though the matter was remanded on the earlier occasion to the 
Trial Court, we are not able to find any good or reasonable ground to retain the 
appeal before this Court. It would not be appropriate for the Appellate Court to 
record the evidence under Section 391 of the CrPC and all other relevant issues 
that arise for consideration. It is not a simple case of a solitary evidence that is 
required. If that were to be so, we would have not hesitated in recording the 
evidence of DNA expert and the statement of the accused under Section 313 of the 
CrPC before this Court. In fact, the Hon'ble Supreme Court in the case of Ashok 
Tshering Bhutia vs. State of Sikkim, (2011) 4 SCC 402 have considered the power 
of the Appellate Court to take additional evidence under Section 391 of the CrPC. 
In para-28, it was held as follows:

19. In view of the aforesaid discussion, the evidence of the expert requires to 
be recorded by the Trial Court and if necessary, relevant questions may also be 
framed under Section 313 of the CrPC. This, we feel, would render complete 
justice not only to the accused but also to the prosecution. Failure to do so would 
probably leave a gaping hole in the case of the prosecution. Therefore, we do not 
find that the judgment of conviction and order of sentence as rendered by the Trial 
Court would become sustainable. The Trial Court would be expected to record the 
evidence of the expert witness along with the cross-examination by the accused, if 
any. Thus, we are of the considered view that the Trial Court can also frame those 
questions which are relatable to the DNA report but also with regard to the various 
other documents relatable to the issue pertaining to the DNA.

"  28. Additional evidence at the appellate stage is permissible,
in case of a failure of justice. However, such power must be
exercised sparingly and only in exceptional suitable cases
where the court is satisfied that directing additional evidence
would serve the interests of justice. It would depend upon the 

18.  Furthermore, the Hon'ble Supreme Court in Anokhilal's case (supra) has 
already directed for a de novo consideration. They have also indicated the 
procedure to be followed, namely, with regard to the adequacy of the charges and 
as to whether any of the prosecution witnesses need to be recalled for further 
examination and whether any expert evidence is required etc. The matter was 
directed for a de novo consideration to the Trial Court but it is the Trial Court 
which has failed to comply with the direction of the Hon'ble Supreme Court. 
Therefore, on this ground also, we are of the view that it would not be proper for 
this Court to answer the said issues in view of the fact that the direction has already 
been issued by the Hon'ble Supreme Court to the Trial Court to do the necessary.
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facts and circumstances of an individual case as to whether 
such permission should be granted having due regard to the 
concepts of fair play, justice and the well-being of society. ...."

Therefore, even though the Appellate Court is entitled to take the 
additional evidence under Section 391 of the CrPC and record the statement of the 
accused under Section 313 of the CrPC, in the given facts and circumstances of 
this case, it would be more appropriate and ends of justice would be met, if the said 
exercise is conducted only by the Trial Court. Furthermore the Hon'ble Supreme 
Court had directed the matter to be considered by the Trial Court. In case the 
Hon'ble Supreme Court was of the view that it is for the Appellate Court to do so, 
then we would have certainly done so. In view of the specific direction to the Trial 
Court alone to comply with the direction of the Hon'ble Supreme Court, it may 
appear to be an infraction of the direction of the Hon'ble Supreme Court. Hence, 
we are of the view that the matter requires to be considered by the Trial Court.

21.  So far as the evidence of the other witnesses is concerned, we do not find 
that any change is called for. The evidence has already been recorded and cross-
examination, if any, has already been conducted by the accused. Therefore, those 
evidences will remain undisturbed. The Trial Court would record the evidence of 
the expert and the accused will have his right to have a say with regard to the 
documents to be produced by the prosecution. After this exercise is done, the matter 
may be listed for final arguments and the judgment be pronounced by the Trial 
Court. Therefore, directing the Trial Court to hold a de novo trial may not be 
appropriate.

22. Hence, for all these reasons, the application (I.A. No.6640 of 2023)  is 
allowed on the following terms:

(i)  The Trial Court to summon and examine the expert,
namely, Dr. Pankaj Shrivastava, who was the then 
Scientific Officer Assistant Chemical Examiner, 
Government of Madhya Pradesh, DNA Fingerprinting 
Unit, State Forensic Science Laboratory, Sagar (M.P.) and
Dr. S.K. Verma, Assistant Chemical Examiner, Regional
Forensic Science Laboratory, Indore (M.P.);

(ii)  The Trial Court to examine the accused under Section 313
of the CrPC with respect to such additional evidence;

(iii) The Trial Court, thereafter, to consider the new evidence
and material and by considering the other evidence already
on record, pronounce its judgment.

23. Consequently, Criminal Reference (CRRFC No.6 of 2022) is disposed 
off. Criminal Appeal (CRA No. 11421 of 2022) is allowed. The judgment of 
conviction dated 29.08.2022 and the order of sentence dated 30.08.2022 passed 
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by the learned Special Judge (POCSO), Khandwa in Sessions Case No.100053 of 
2013 are set aside. The matter is remanded to the Trial Court for consideration, as 
directed hereinabove. The parties to appear before the Trial Court on 25.09.2023. 
In view of the long passage of time, the Trial Court is directed to complete the 
exercise within a period of three months, if necessary, then on a day-to-day basis.

24.   The reference and the appeal are accordingly disposed off.

Order accordingly

I.L.R. 2023 M.P. 1906
Before Mr. Justice Vijay Kumar Shukla

MCRC No. 14200/2023 (Indore) decided on 9 May, 2023

KARANSINGH             ...Applicant

Vs.

STATE OF M.P. & anr.           …Non-applicants                                                                        

A.  Criminal Procedure Code, 1973 (2 of 1974), Section 451 & 457 
and Excise Act, M.P. (2 of 1915), Section 47(D) – Bar – Applicability – Held – 
On the date of application for interim custody of vehicle, there was no 
intimation received by the Court from the Collector regarding initiation of 
proceedings for confiscation and therefore the bar u/S 47-D of 1915 Act 
would not attract – Application filed by applicant u/S 451 is allowed with 
conditions.   (Paras 10 to 12)

d- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 451 o 457 ,oa vkcdkjh 
vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk 47¼D½ & otZu & iz;ksT;rk & vfHkfu/kkZfjr & okgu 
dh varfje vfHkj{kk ds fy, vkosnu dh frfFk ij] vf/kgj.k dh dk;Zokfg;ka vkjaHk djus 
ds laca/k esa dysDVj ls U;k;ky; dks dksbZ lwpuk izkIr ugha gqbZ Fkh ,oa blfy, 
vf/kfu;e 1915 dh /kkjk 47&D ds varxZr otZu vkdf"kZr ugha gksxk & /kkjk 451 ds 
varxZr vkosnd }kjk izLrqr vkosnu l'krZ eatwjA  

B.  Excise Act, M.P. (2 of 1915), Section 47(A)(3)(a) – Jurisdiction 
of Criminal Court – Held – If criminal Court has been given intimation u/S 
47(A)(3)(a) about initiation of confiscation proceedings by the Collector, then 
criminal Court is ceased of the matter and has no jurisdiction to pass any 
order for interim custody of vehicle.   (Paras 7 to 9)

[k- vkcdkjh vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk 47¼A½¼3½¼a½ & nkf.Md 
U;k;ky; dh vf/kdkfjrk & vfHkfu/kkZfjr & ;fn nkf.Md U;k;ky; dks dysDVj }kjk 
vf/kgj.k dk;Zokfg;ka vkjaHk fd;s tkus ds ckjs esa /kkjk 47¼A½¼3½¼a½  ds varxZr lwpuk 
iznku dh xbZ gS] rks nkf.Md U;k;ky; bl ekeys ls izfojr gks tkrk gS rFkk mls okgu 
dh varfje vfHkj{kk ds fy, dksbZ vkns'k ikfjr djus dh vf/kdkfjrk ugha gSA 
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Cases referred:

MCRC No. 32547/2019 decided on 29.04.2022, MCRC No. 37250/2022 
order passed on 17.03.2023, MCRC No. 6500/2018 order passed on 05.07.2018, 
2003 (1) MPHT 439, 2010 (1) MPLJ (Cri) 205.

Bharat Yadav, for the applicant. 
Vinod Thakur, G.A.  for the non-applicant No. 1/State. 
Manoj Kumar Sahani, for the non-applicant No. 2. 

O R D E R

VIJAY KUMAR SHUKLA, J.:- The present petition is filed under Section 
482 of the Code of Criminal Procedure, being aggrieved by the order dated 
1/3/2023 passed by the Ist ASJ, Rajgarh, District - Rajgarh(M.P.) in Criminal 
Revision No.21/2023 arising out of the order dated 2/2/2023 passed by Judicial 
Magistrate, Rajgarh in criminal case No.174/2023 arising out of crime No. 
17/2023 registered at P.S. - Biaora Dehat, District - Rajgarh (M.P.) whereby the 
Courts below rejected the application filed by the petitioner under Section 451 of 
Cr.P.C for interim custody of the vehicle No. MP-45-H-0341. 

2. The facts of the case are that the petitioner is a registered owner of
mini truck bearing registration No.MP-45-H-0341. The petitioner entered into an
agreement on 10/10/2022 for rent of the aforesaid vehicle to the respondent No.
2 namely Bhaskar Hihor and against whom the aforesaid case is registered by
the respondent No.1. On secret information received on 18/1/2023, the
respondent No. 2 was arrested by the respondent No. 1 and it is alleged that the
respondent No. 2 was carrying 725.76 bulk litre of foreign liquor in the said
vehicle without possessing any valid permit/license. The vehicle was seized on
the spot. After completion of the investigation, charge-sheet has been filed on
21/2/2023. The petitioner being owner of the said vehicle filed an application for 
interim custody of the aforesaid vehicle before the Trial Court which was rejected 
by order dated 2/2/2023. The petitioner filed a Revision Petition against the said 
order. The said Revision has also been dismissed by impugned order dated 
1/3/2023. Being aggrieved by the aforesaid the petitioner has invoked the 
jurisdiction under Section 482 of the Code of Criminal Procedure.

3. Counsel for the applicant submits that the Trial Court has rejected the
application under Section 451 of Cr.P.C read with Section 457 of Cr.P.C. 
considering the bar under Section 47(D) of the M.P. Excise Act (in short referred 
to as "the Act"). It is submitted that the application for interim custody of the 
vehicle was filed on 25/1/2023. The arguments were heard on 28/1/2023 and on 
the same day the Trial Court issued a letter to the District Magistrate/Collector, 
Rajgarh seeking an information regarding initiation of confiscation proceedings 
and by letter dated 2/2/2023, the Collector informed the Court that the 
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proceedings for confiscation have been initiated. He has drawn attention of this 
Court to Annexure P-6 dated 28/1/2023 and Annexure P-7 dated 2/2/2023. It is 
argued that on the date of application, there was no communication by the 
Collector, Rajgarh regarding initiation of proceedings of confiscation of seized 
property under Section 47(A)(2) of the Act and, therefore, the bar under Section 
47(D) of the Act would not apply. In support of his submissions, he has placed 
reliance on the judgment of a co-ordinate Bench of this Court dated 29/4/2022 in 
the case of Kishore Vs. State of M.P. passed in M.Cr.CNo. 32547/2019 and also 
order passed by this Court dated 17/3/2023 in the case of Narendra Vs. State of 
M.P. passed  in M.Cr.C no.37250/2022 whereby it has been held that if there is no 
communication received about initiation of the proceedings of confiscation on the 
date of application, the bar under Section 47(A) of the Act would not apply. 

4. Counsel for the State supports the impugned orders and placed reliance on 
an order by a co-ordinate Bench of this Court dated 5/7/2018 passed in the case of 
Anil Dhakad Vs. State of M.P. (M.Cr.C No.6500/2018) and other connected 
petitions, wherein it has been held that the bar under Section 47(D) of the Act 
would not apply in the cases where the intimation regarding initiation of 
proceedings for confiscation have been received by the Court before passing the 
order for interim custody of vehicle. 

5. I have heard learned counsel for the parties. 

6. To appreciate the rival submissions, it is apposite to refer to the relevant 
provisions of Section 47(D) of the Act which is reproduced as under:-

47-D. Bar of jurisdiction of the Court under certain 
circumstances.- Notwithstanding anything to the contrary
contained in the Act, or any other law for the time being in force, 
the Court having jurisdiction to try offences covered by the 
clauses (a) or (b) of sub Section (1) of the Section 34 on account 
of which such seizure has been made, shall not make any order 
about the disposal, custody etc. of the intoxicants, articles,   
implements, utensils, materials, conveyance etc. seized after it 
has received from the Collector an intimation under Clause (a) 
of sub-Section (3) of Section 47-A about the initiation of the 
proceedings for confiscation of seized property..

7. On bare reading of the aforesaid provision, it is apparent that if the
Criminal Court has been given intimation as per provision under section 47(A)
(3)(a) of the Act about initiation of confiscation proceedings by the Collector
regarding confiscation then the criminal court is ceased of the matter and has no 
jurisdiction to pass any order for interim custody of vehicle as held by this Court in 
the order dated 03/01/2003 passed in the case of Suresh R. Dave Vs. State of 
Madhya Pradesh (M.Cr.C.No.4390/2002) reported in 2003(1) MPHT 439 and 
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order dated 20/07/2009 passed in the case of Pratik Parik Vs. State of Madhya 
Pradesh (M.Cr.C.No.4244/2009) reported in 2010 (1) MPLJ (Cri) 205.

8. Further elaborating his submission, learned counsel for the petitioner 
contends that unless intimation under Clause (a) of sub-section (3) of Section 
47-A of the Act is received by the Court, the Court has full jurisdiction to deal with 
the application for 'supurdagi' on merits. That has not been done.

9. Upon hearing counsel for the parties, at the outset, it is expedient to 
observe that if law requires a particular act to be done in a particular manner, it can 
be done in the same manner and not otherwise. Conjoint reading of Section 47-A 
and 47-D of the Act suggests that jurisdiction of the Court is barred, if intimation 
of initiation of confiscation proceedings of seized property is received under 
clause (a) of sub-section (3) of Section 47-A of the Act. 

10.  In the case of Suresh R. Dave, Prateek Parik (supra) and in the case of 
Kishore and Narendra (supra) it has been held that if there is no communication 
regarding initiation of proceedings of confiscation by the Collector to the Court 
prior to filing of application for "Supurdaginama", the bar under Section 47(D) of 
the Act would not come in the way while deciding the application under Section 
451/457 of the Code of Criminal Procedure. The petition was allowed and the 
orders were set aside.The law laid down in the case of Suresh R. Dave and Prateek 
Parik (supra) has not been considered in the judgment passed in the case of Anil 
Dhakad (supra) which has been relied upon by the respondents and, therefore, it is 
held that the law laid down in the case of Anil Dhakad (supra) is per incuriam. 

11.  In the facts of the present case, it is evident that the application for interim 
custody of the vehicle was moved on 25/1/2023 and the matter was heard on 
28/1/2023. Thereafter, the Court sought information from the Collector regarding 
initiation of proceedings for confiscation. In turn, on 2/2/2023 intimation was sent 
by the Collector to the Court regarding initiation of confiscation proceedings. 
Thus, on the date of the application, there was no intimation received by the Court 
from the Collector, Rajgarh regarding initiation of proceedings for confiscation 
and, therefore, the bar under Section 47(D) of the Act would not attract. 

12. In view of the aforesaid, the present petition is allowed. The impugned 
order dated 1/3/2023 passed by Ist ASJ, Rajgarh District - Rajgarh (M.P.) in 
Criminal Revision No.21/2023 and order dated 2/2/2023 passed by Chief Judicial 
Magistrate, Rajgarh in Criminal Case No.174/2023 rejecting the application for 
interim custody of the said vehicle are set aside. The application filed by the 
applicant under Section 451 of Cr.P.C is allowed. The vehicle in question shall be 
released subject to the following conditions:-

(i)  The applicant shall not change the original nature/colour of the 
vehicle.
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(ii) The applicant shall not alienate or transfer the said vehicle to any 
third party or shall not create any interest of third party.

(iii) The applicant shall produce the said vehicle before the Court as 
and when directed by the Court during trial at his own risk and cost.

(iv) In case, in the opinion of the court the applicant does not produce 
the vehicle in the condition in which it was given in his possession, the applicant 
shall pay the amount which would be determined by the court.

(v) In case of confiscation of the vehicle by the Competent 
Authority, the applicant shall produce the vehicle in the same condition in which it 
was given in his possession and if the Competent Authority found that the vehicle 
is not found in the same condition, then he shall pay the cost in lieu thereof as 
determined by the Competent Authority.

Application allowed

I.L.R. 2023 M.P. 1910 (DB)
Before Mr. Justice S.A. Dharmadhikari & 

Mr. Justice Prakash Chandra Gupta
MCRC No. 32331/2021 (Indore) decided on 16 June, 2023

NARENDRA JAIN & anr.            ...Applicants
Vs.
LOKAYUKTA POLICE ESTABLISHMENT & ors.     …Non-applicants                                                                                                      

A.  Prevention of Corruption Act (49 of 1988), Section 13(1)(d) & 
13(2), Penal Code (45 of 1860), Section 120-B and Criminal Procedure Code, 
1973 (2 of 1974), Section 482 – Ingredients of Offence – Held – Case is purely of 
civil nature where the question that whether petitioner has properly calculated 
and paid stamp duty and was under obligation to pay remaining stamp duty 
in treasury for registration of unregistered sale deed is still pending for 
adjudication in Writ Petition – Lokayukta wrongly registered FIR against 
petitioners by converting a civil wrong into a criminal one – FIR and consequential 
proceedings are quashed – Application allowed.  (Paras 31 to 33)

d- Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 13¼1½¼d½ o 13¼2½] 
n.M lafgrk ¼1860 dk 45½] /kkjk 120&B ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] 
/kkjk 482 & vijk/k ds ?kVd & vfHkfu/kkZfjr & izdj.k iw.kZ :i ls flfoy izd`fr dk gS] 
tgka ;g iz'u fjV ;kfpdk esa U;k;fu.kZ;u ds fy, vHkh Hkh yafcr gS fd D;k ;kph us 
LVkEi 'kqYd dh mfpr :i ls x.kuk ,oa Hkqxrku fd;k gS rFkk vjftLVªhd`r foØ; 
foys[k ds jftLVªhdj.k gsrq dks"kkxkj esa cdk;k LVkEi 'kqYd dk Hkqxrku djus gsrq 
ck/;rk/khu Fkk & yksdk;qDr us ,d flfoy nks"k dks nkf.Md nks"k esa ifjofrZr djrs gq, 
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;kphx.k ds fo:) xyr :i ls izFke lwpuk izfrosnu iathc) fd;k & izFke lwpuk 
izfrosnu ,oa ikfj.kkfed dk;Zokfg;ka vfHk[kafMr & vkosnu eatwjA 

B.  Prevention of Corruption Act (49 of 1988), Section 13(1)(d) & 
13(2) and Penal Code (45 of 1860), Section 120-B – Ingredients of Offence – 
Held – Petitioners produced true copy of unregistered sale deed before 
various authorities to mutate disputed property and to take permission for 
constructing residential cum commercial complex, it is neither an illegal act 
nor an act which is not illegal in itself but is done by illegal means – Essential 
ingredients of Section 120-B IPC is absent – No offence u/S 120-B IPC made 
out – In consequence of such finding, charges under the 1988 Act are wrongly 
leveled against petitioners.  (Para 30)

[k-  Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 13¼1½¼d½ o 13¼2½ 
,oa n.M lafgrk ¼1860 dk 45½] /kkjk 120&B & vijk/k ds ?kVd & vfHkfu/kkZfjr & 
;kphx.k us fookfnr laifRr ukekarfjr djus ,oa vkoklh; lg okf.kfT;d Hkou dk 
fuekZ.k djus gsrq vuqefr ysus ds fy, fofHkUu izkf/kdkjhx.k ds le{k vjftLVªhd`r 
foØ; foys[k dh lR; izfrfyfi izLrqr dh] ;g u rks ,d voS/k dk;Z gS u gh dksbZ ,slk 
dk;Z gS tks vius vki esa rks voS/k ugha gks ijarq voS/k lk/kuksa }kjk fd;k x;k gks & 
Hkk-na-la- dh /kkjk 120&B ds vko';d ?kVd vuqifLFkr gS & Hkk-na-la- dh /kkjk 120&B 
ds varxZr dksbZ vijk/k ugha curk & mDr fu"d"kZ ds ifj.kkeLo:i] vf/kfu;e 1988 ds 
varxZr ;kphx.k ds fo:) xyr :i ls vkjksi yxk;s x;sA

Cases referred:

(2018) 5 SCC 678, (2014) 15 SCC 221, (2012) 4 SCC 547, (2019) 10 SCC 
337, (2010) 5 SCC 600, (2019) 2 SCC 336, (2012) 9 SCC 460, (2011) 12 SCC 319, 
(2019) 13 SCC 350, (2010) 11 SCC 226, (2012) 12 SCC 437, (2019) 10 SCC 373, 
(2009) 9 SCC 682, (2019) 10 SCC 686, 2023 liveLaw (SC) 67, 2022 Live Law 
(SC) 110, 2022 LiveLaw (SC) 1033, (2009) 11 SCC 737, 2012 LiveLaw (SC) 709, 
2022 LiveLaw (SC) 106.

Vivek Dalal, for the applicants. 
Raghvendra Singh Raghuvanshi, for the non-applicants. 

O R D E R

The Order of the Court was passed by :
SUSHRUT ARVIND DHARMADHIKARI, J.:- The petitioners have filed the present 
petition under section 482 of The Criminal Procedure Code for quashing the first 
information report bearing crime number 141/2012 dated 21/07/2012 registered 
by Special police establishment office of lokayukt Ujjain and to quash all other 
consequential proceedings arising out of the same FIR.

2. Before evaluating the merits of the case, the facts of the present case as per 
FIR, in nutshell are-
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(i)   The petitioners had purchased a plot bearing Municipal number 96 
and 96 admeasuring 1050 square metres or 11298 square feet situated at Lal 
Bahadur Shastri Marg sanver Road District Ujjain (hereinafter referred as 
disputed property) from Jitendra bhai son of late Shri Shiv bhai Patel for a 
consideration of Rs. 1 crore on 11th January 2010. In order to get the same sale as a 
registered contract, petitioners booked a registration slot at the Sub Registrar 
Office, District Ujjain M.P by paying a stamp duty of rupees 7.5 lakh, Municipal 
duty of rupees 1 lakh, Panchayat duty of rupees 1 lakh, registration fee of rupees 
37,450/-, Consent fee of rupees 10, total rupees 9,87,500/- was deposited by the 
petitioners for the registration of sale deed.

(ii)  The police while investigating has recorded the statement of sub
registrar Mr. Girish Chaurasia who in his statement has stated that, "the
petitioner paid the duty of Rs 9,87,500/- to get the sale deed registered but
on the contrary when Mr. Girish Chaurasiya did the inspection of the
disputed property he found out that the disputed property is of commercial
nature and the petitioners while booking the slot has neither calculated the
stamp duty properly nor paid the proper stamp duty according to the
collector guidelines of year 2009-2010. Mr. Girish Chaurasiya asked
petitioners to pay the adequate stamp duty as per the Collector Guidelines
but the petitioners refused to pay the extra stamp duty therefore the sale
deed was not registered and Mr. Girish Chaurasiya vide his letter no. 21
dated 04/02/2010 brought this matter to the knowledge of Senior District
Registrar and Collector of Stamps, District, Ujjain.

(iii) The Office of Senior District Registrar and Collector of Stamps
District Ujjain by taking cognizance upon the above mentioned letter has filed a 
case number 45/V/105-2009-10 against the petitioners and in the same case the 
Court of Senior District Registrar and Collector of Stamps District Ujjain vide 
order dated 21-05- 2012 it was directed to the petitioner to deposit the amount of 
Rs. 21,76,250 in the district treasury within next 30 days for the registration of 
unregistered sale deed. 

(iv) The petitioners, being aggrieved by the order dated 21/05/2012
passed by the Court of Senior District Registrar and Collector of Stamps
District Ujjain filed an appeal No. 202/2011-12/Appeal before the Court of
Divisional Commissioner, Ujjain Division, District Ujjain. The Court of
Divisional Commissioner, Ujjain Division, District Ujjain, rejected the said
appeal and affirmed the order dated 22/10/2012 passed by the Court of
Senior District Registrar and Collector of Stamps, District Ujjain. 

(v) The petitioner being aggrieved by the order dated 22/10/2012
passed by the Court of Commissioner Ujjain Division District Ujjain, filed an 
appeal No. 4100/PBR/2012 before The Revenue Board of Madhya Pradesh at 
Gwalior, which was rejected vide order dated 25/06/2013 and the Order dated 
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22/10/2012 passed by the Court of Commissioner Ujjain Division District Ujjain 
was affirmed. However, the petitioner being aggrieved by the order dated 
25/06/2013 passed by the Revenue Board, Gwalior has filed a WP/10530/2013 
which is still pending for the final disposal before this Court.

(vi) During the ongoing process of litigation before various quasi-
judicial courts, the Petitioner approached his advocate Shri Umesh R
Chaurasia to get the true copy of the unregistered sale deed. Deputy Registrar 
Shree M.L. Patel who is the head of the copying section of the District Registrar 
office, District Ujjain upon the application of petitioner's advocate to provide the 
true copy of the sale deed, provided the copy of the unregistered sale deed as per 
the existing provisions of law although no such tip or instruction was made upon 
the true copy of the sale deed that it was unregistered document. 

(vii) It is alleged that the petitioners after obtaining the true copy of
the unregistered sale deed from the office of Sub-Registrar District Ujjain filed an 
application before the municipal corporation for mutating the said disputed 
property in their name by engaging in the criminal conspiracy with the other co 
accused namely Ramkumar Sarvan and Ramesh Chandra Raghuvanshi. It is 
further alleged that, the co accused Ramkumar Sarwan and Mr Ramesh Chandra 
Raghuvanshi without examining the true copy of the sale deed, whether it was 
registered or not had mutated the disputed property in name of the petitioners and 
made the relevant revenue entries in the municipal records. 

(viii) It is further alleged that the petitioners upon the basis of the
unregistered sale deed had filed an application in the Office of Municipal 
Corporation, Ujjain dated 23-11-2010 with challan No. 11 of Rs 44,03,000/- for 
granting permission to construct a Commercial Complex upon the disputed 
property. Acting upon the said application, co-accused in the present case 
Ramkumar Sarwan and Mr Ramesh Chandra Raghuvanshi without examining the 
sale deed that whether it is registered or not, had called for the site plan from the 
Directorate of Town and Country Planning District Ujjain vide its letter dated 20-
12-2010. 

(ix) It is further alleged that acting upon the letter dated 20-12-2010 
and upon the petitioner's application dated 30-11-2010 to provide no objection for 
raising residential cum commercial complex upon the disputed property, the co-
accused (Darshan Lal) i.e. Director of Directorate of Town and Country Planning 
District Ujjain, with the aid of his office employees forwarded the letter dated 
26/11/2010 No. 972 to the office of Ujjain Municipal Corporation by which it was 
expressed that the office of Directorate of Town and Country Planning District 
Ujjain has no objection if petitioner construct residential cum commercial 
complex over the disputed property. Thereafter, the co-accused Arun Jain i.e. 
Incharge of Department of Colony Cell Ujjain Municipal Corporation granted the
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permission to petitioner to construct a residential cum commercial complex upon 
the disputed property vide his letter 11/02/2011. In consequence of which, the 
petitioner is on verge of completing the construction of the said residential cum 
commercial complex.

(x)  The Special Police Establishment District Bhopal registered the 
FIR No. 141/2012 dated 21/07/2012 against the petitioners and other co-accused 
under Section 13(1)(D) and Section 13(2) of the Prevention of Corruption Act & 
Section 120-B of the Indian Penal Code. The Special Police Lokayukt, District 
Ujjain has also produced the charge sheet dated 25-08-2022 against the petitioners 
and other co-accused before the Special Court constituted under Prevention of 
Corruption Act, District Ujjain (hereinafter referred as the Trial Court). The 
Learned Trial Court has also framed the charges against the petitioner and co-
accused on 15/09/2022 under Section 13(1)(D) and Section 13(2) of the 
Prevention of Corruption Act & Section 120-B of the Indian Penal Code and being 
aggrieved by the same, the petitioners have filed the present petition to quash the 
FIR and the consequential proceedings arising thereby. 

3. The learned counsel for the petitioner has categorically argued that the 
impugned FIR is lodged after the delay of approximately two years by Special 
Police Lokayukt upon a complaint of a private individual i.e. Mr Ajay Gupta who 
is in the habit of filing frivolous petitions/complaints to harass the officers/ 
employees of state government and municipal corporation. To buttress the 
submission, the counsel for the petitioner relied upon the order dated 06/04/2016 
passed in WP/6610/2015 and order dated 14/01/2015 passed in WP/5107/2013 in 
which this Court has formed the opinion that Mr Ajay Gupta who is a practicing 
lawyer at Ujjain Civil Court is in habit of filing complaints against the 
officers/employees of state government and municipal corporation to harass 
them. Therefore the impugned FIR is lodged with a malicious intention to harass 
the petitioners and other co-accused which deserves to be quashed.

4. The counsel for the petitioners also submitted that the present case is of 
purely civil in nature and has travelled to various courts for the adjudication over 
the issue and currently the same civil issue is pending for adjudication before this 
Court in WP/10530/2013. In the present case, a matter of civil wrong which is 
subjudice and is pending for final adjudication is being given a criminial color 
with an ulterior motive to harass and torture the petitioner. The counsel for the 
petitioner further brought to the notice of this Court that the petitioner in 
compliance of order dated 12/08/2014 passed in WP/10530/2013 by this Court, 
has deposited the amount of Rs 21,76,300/- in District Treasury and in the same 
order dated 12/08/2014, this Court has directed the state to register the 
unregistered sale deed if the petitioners successfully deposits the amount of Rs 
21,76,300/- which is subject to the final outcome of WP/10530/2013. The counsel 
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of the petitioner further submitted that the public exchequer has incurred no loss 
therefore also no offence is made out against the petitioner. 

5. The learned counsel for the petitioners submits that the petitioners
are private persons and are not public servants. The petitioners have been 
implicated in the present case because the Special Police Lokayukta has
leveled charge of Section 120-B of IPC against the petitioners alleging that
the petitioners with an ulterior motive to get benefitted by the illegal gains has 
conspired with other co-accused but on the contrary in the present case
essential ingredients of the Section 120 -B of I.PC & Section offence 13(1)(d) and 
13(2) of the Prevention of Corruption Act are direly missing and despite of it, the 
Special Police Lokayukta lodged impugned FIR against the petitioners and even 
the Learned Trial Court framed charges against the petitioners. Therefore the 
impugned FIR needs to be quashed as it is the abuse of process of the Court.

6. That the counsel for the state has vehemently argued that there is no adversity in 
the FIR and the Special Police Lokayukta has rightly presented the charge sheet 
against the petitioners under Section 120 -B of I.PC & Section offence 13(1)(d) 
and 13(2) of the Prevention of Corruption Act and placing reliance upon the same, 
the Learned Trial Court also has rightly framed charges against the petitioners. 
Therefore the present petition deserves to be dismissed with the heavy cost. 

Analysis of the case 

7.  Before considering the allegations against the petitioner, this Court would 
like to consider the law laid down by the Supreme Court, governing the powers of 
the High Court to quash the F.I.R.

8. The Supreme Court in the case of Munshiram v. State of Rajasthan, reported 
in (2018) 5 SCC 678 has held as under : 

10. Having heard the learned counsel for both the parties and 
perusing the material available on record we are of the opinion 
that the High Court has prematurely quashed the FIR without 
proper investigation being conducted by the police. Further, it is 
no more res integra that Section 482 CrPC has to be utilised 
cautiously while quashing the FIR. This Court in a catena of 
cases has quashed FIR only after it comes to a conclusion that 
continuing investigation in such cases would only amount to 
abuse of the process.

9. The Supreme Court in the case of Teeja Devi v. State of Rajasthan reported 
in (2014) 15 SCC 221 has held as under :

5. It has been rightly submitted by the learned counsel for the 
appellant that ordinarily power under Section 482 CrPC should 
not be used to quash an FIR because that amounts to interfering 
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with the statutory power of the police to investigate a cognizable 
offence in accordance with the provisions of CrPC. As per law 
settled by a catena of judgments, if the allegations made in the 
FIR prima facie disclose a cognizable offence, interference with 
the investigation is not proper and it can be done only in the 
rarest of rare cases where the court is satisfied that the prosecution 
is malicious and vexatious. 

10.  The Supreme Court in the case of State of Orissa v. Ujjal Kumar Burdhan, 
reported in (2012) 4 SCC 547 has held as under :

9. In State of W.B. v. Swapan Kumar Guha, emphasising that the 
Court will not normally interfere with an investigation and will 
permit the inquiry into the alleged offence, to be completed, this 
Court highlighted the necessity of a proper investigation 
observing thus: (SCC pp. 597-98, paras 65-66)

"  65. ..... An investigation is carried on for the purpose of 
gathering necessary materials for establishing and proving an 
offence which is disclosed. When an offence is disclosed, a 
proper investigation in the interests of justice becomes 
necessary to collect materials for establishing the offence, and 
for bringing the offender to book. In the absence of a proper 
investigation in a case where an offence is disclosed, the 
offender may succeed in escaping from the consequences and 
the offender may go unpunished to the detriment of the cause of 
justice and the society at large. Justice requires that a person 
who commits an offence has to be brought to book and must be 
punished for the same. If the court interferes with the proper 
investigation in a case where an offence has been disclosed, the 
offence will go unpunished to the serious detriment of the 
welfare of the society and the cause of the justice suffers. It is on 
the basis of this principle that the court normally does not 
interfere with the investigation of a case where an offence has 
been disclosed.....

66. Whether an offence has been disclosed or not must 
necessarily depend on the facts and circumstances of each 
particular case. ... If on a consideration of the relevant 
materials, the court is satisfied that an offence is disclosed, the 
court will normally not interfere with the investigation into the 
offence and will generally allow the investigation into the 
offence to be completed for collecting materials for proving the 
offence."

(emphasis supplied)

10. On a similar issue under consideration, in Jeffrey J. 
Diermeier v. State of W.B., while explaining the scope and 
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ambit of the inherent powers of the High Court under Section 
482 of the Code, one of us (D.K. Jain, J.) speaking for the 
Bench, has observed as follows: (SCC p. 251, para 20)

"20. ... The section itself envisages three circumstances under 
which the inherent jurisdiction may be exercised, namely, (i) to 
give effect to an order under the Code; (ii) to prevent abuse of 
the process of court; and (iii) to otherwise secure the ends of 
justice. Nevertheless, it is neither possible nor desirable to lay 
down any inflexible rule which would govern the exercise of 
inherent jurisdiction of the court. Undoubtedly, the power 
possessed by the High Court under the said provision is very 
wide but it is not unlimited. It has to be exercised sparingly, 
carefully and cautiously, ex debito justitiae to do real and 
substantial justice for which alone the court exists. It needs little 
emphasis that the inherent jurisdiction does not confer an 
arbitrary power on the High Court to act according to whim or 
caprice. The power exists to prevent abuse of authority and not 
to produce injustice."

11. The Supreme Court in the case of XYZ v. State of Gujarat reported in 
(2019) 10 SCC 337 has held as under :

14. Having heard the learned counsel for the parties and after 
perusing the impugned order and other material placed on 
record, we are of the view that the High Court exceeded the 
scope of its jurisdiction conferred under Section 482 CrPC, and 
quashed the proceedings. Even before the investigation is 
completed by the investigating agency, the High Court 
entertained the writ petition, and by virtue of interim order 
granted by the High Court, further investigation was stalled. 
Having regard to the allegations made by the appellant/ 
informant, whether the 2nd respondent by clicking inappropriate 
pictures of the appellant has blackmailed her or not, and further 

nd the 2 respondent has continued to interfere by calling Shoukin 
Malik or not are the matters for investigation. In view of the 
serious allegations made in the complaint, we are of the view 
that the High Court should not have made a roving inquiry while 
considering the application filed under Section 482 CrPC. 
Though the learned counsel have made elaborate submissions 
on various contentious issues, as we are of the view that any 
observation or findings by this Court, will affect the 
investigation and trial, we refrain from recording any findings 
on such issues. From a perusal of the order of the High Court, it 
is evident that the High Court has got carried away by the 
agreement/settlement arrived at, between the parties, and 
recorded a finding that the physical relationship of the appellant 
with the 2nd respondent was consensual. When it is the 
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allegation of the appellant, that such document itself is obtained 
under threat and coercion, it is a matter to be investigated. 
Further, the complaint of the appellant about interference by the 
2nd respondent by calling Shoukin Malik and further 
interference is also a matter for investigation. By looking at the 
contents of the complaint and the serious allegations made 

nd against 2 respondent, we are of the view that the High Court has 
committed error in quashing the proceedings.

(Underline supplied) 

12.  The Supreme Court in the case of S. Martin (Supra) has held as under :
7 . In our view the assessment made by the High Court 

at a stage when the investigation was yet to be completed, 
is completely incorrect and uncalled for......

13.  The Supreme Court in the case of S. Khushboo v. Kanniammal reported in 
(2010) 5 SCC 600 has held as under :

17. In the past, this Court has even laid down some
guidelines for the exercise of inherent power by the
High Courts to quash criminal proceedings in such 
exceptional cases. We can refer to the decision in State of 
Haryana v. Bhajan Lal to take note of two such guidelines 
which are relevant for the present case: (SCC pp. 378-79, 
para 102)

"(1) Where the allegations made in the first information 
report or the complaint, even if they are taken at their face 
value and accepted in their entirety do not prima facie 
constitute any offence or make out a case against the 
accused.

* * *

(7) Where a criminal proceeding is manifestly attended with 
mala fide and/or where the proceeding is maliciously 
instituted with an ulterior motive for wreaking vengeance on 
the accused and with a view to spite him due to private and 
personal grudge."

18. It is of course a settled legal proposition
that in a case where there is sufficient evidence against 
the accused, which may establish the charge against 
him/her, the proceedings cannot be quashed. In Medchl 
Chemicals & Pharma (P) Ltd. v. Biological E. Ltd. this 
Court observed that a criminal complaint or a charge-
sheet can only be quashed by superior courts in 
exceptional circumstances, such as when the allegations 
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in a complaint do not support a prima facie case for an 
offence.

19.

Similarly, in Zandu Pharmaceutical Works Ltd. v. 
Mohd. Sharaful Haque this Court has held that criminal 
proceedings can be quashed but such a power is to be 
exercised sparingly and only when such an exercise is 
justified by the tests that have been  specifically  laid 
down in the  statutory provisions themselves. It was 
further observed that superior courts "may examine the 
questions of fact" when the use of the criminal law 
machinery could be in the nature of an abuse of authority 
or when it could result in injustice. 

In Shakson Belthissor v. State of Kerala this Court 
relied on earlier precedents to clarify that a High Court 
while exercising its inherent jurisdiction should not 
interfere with a genuine complaint but it should  certainly 
not hesitate  to  intervene  in appropriate cases. In fact it 
was observed: (SCC pp. 478, para 25) 

"25. ... '16. ... One of the paramount duties of the superior 
courts is to see that a person who is apparently   innocent   
is   not   subjected   to persecution and humiliation on the 
basis of a false and wholly untenable complaint.”

14. The Supreme Court in the case of Sangeeta Agrawal v. State of U.P., 
reported in (2019) 2 SCC 336 has held as under :

8. In our view, the Single Judge ought to have first set 
out the brief facts of the case with a view to understand 
the factual matrix of the case and then examined the 
challenge made to the proceedings in the light of the 
principles of law laid down by this Court and then 
recorded his finding as to on what basis and reasons, a 
case is made out for any interference or not.

9.

15. The Supreme Court in the case of Amit Kapoor v. Ramesh Chander reported in 
(2012) 9 SCC 460 has held as under :

27. Having discussed the scope of jurisdiction under 
these two provisions i.e. Section 397 and Section 482 of 
the Code and the fine line of jurisdictional distinction, 
now it will be appropriate for us to enlist the principles 
with reference to which the courts should exercise such 
jurisdiction. However, it is not only difficult but is 
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inherently impossible to state with precision such 
principles. At best and upon objective analysis of various 
judgments of this Court, we are able to cull out some of 
the principles to be considered for proper exercise of 
jurisdiction, particularly, with regard to quashing of 
charge either in exercise of jurisdiction under Section 397 
or Section 482 of the Code or together, as the case may be:

27.1. Though there are no limits of the powers of the 
Court under Section 482 of the Code but the more the 
power, the more due care and caution is to be exercised in 
invoking these powers. The power of quashing criminal 
proceedings, particularly, the charge framed in terms of 
Section 228 of the Code should be exercised very 
sparingly and with circumspection and that too in the 
rarest of rare cases. 

27.2. The Court should apply the test as to whether the 
uncontroverted allegations as made from the record of the 
case and the documents submitted therewith prima facie 
establish the offence or not. If the allegations are so 
patently absurd and inherently improbable that no 
prudent person can ever reach such a conclusion and 
where the basic ingredients of a criminal offence are not 
satisfied then the Court may interfere. 

27.3. The High Court should not unduly interfere. No 
meticulous examination of the evidence is needed for 
considering whether the case would end in conviction or 
not at the stage of framing of charge or quashing of 
charge. 

27.4. Where the exercise of such power is absolutely 
essential to prevent patent miscarriage of justice and for 
correcting some grave error that might be committed by 
the subordinate courts even in such cases, the High Court 
should be loath to interfere, at the threshold, to throttle the 
prosecution in exercise of its inherent powers.

27.5. Where there is an express legal bar enacted in
any of the provisions of the Code or any specific law in 
force to the very initiation or institution and continuance 
of such criminal proceedings, such a bar is intended to 
provide specific protection to an accused. 

27.6. The Court has a duty to balance the freedom of a 
person and the right of the complainant or prosecution to 
investigate and prosecute the offender. 
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27.7. The process of the court cannot be permitted to be 
used for an oblique or ultimate/ulterior purpose.

27.8. Where the allegations made and as they appeared 
from the record and documents annexed therewith to 
predominantly give rise and constitute a "civil wrong" 
with no "element of criminality" and does not satisfy the 
basic ingredients of a criminal offence, the court may be 
justified in quashing the charge. Even in such cases, the 
court would not embark upon the critical analysis of the 
evidence. 

27.9. Another very significant caution that the courts 
have to observe is that it cannot examine the facts,
evidence and materials on record to determine whether 
there is sufficient material on the basis of which the case 
would end in a conviction; the court is concerned 
primarily with the allegations taken as a whole whether 
they will constitute an offence and, if so, is it an abuse of 
the process of court leading to injustice.

27.10. It is neither necessary nor is the court called upon 
to hold a full-fledged enquiry or to appreciate evidence 
collected by the investigating agencies to find out 
whether it is a case of acquittal or conviction. 

27.11. Where allegations give rise to a civil claim and also 
amount to an offence, merely because a civil claim is 
maintainable, does not mean that a criminal complaint 
cannot be maintained. 

27.12. In exercise of its jurisdiction under Section 228 
and/or under Section 482, the Court cannot take into 
consideration external materials given by an accused for 
reaching the conclusion that no offence was disclosed or 
that there was possibility of his acquittal. The Court has to 
consider the record and documents annexed therewith by 
the prosecution. 

27.13. Quashing of a charge is an exception to the rule of 
continuous prosecution. Where the offence is even 
broadly satisfied, the Court should be more inclined to 
permit continuation of prosecution rather than its 
quashing at that initial stage. The Court is not expected to 
marshal the records with a view to decide admissibility 
and reliability of the documents or records but is an 
opinion formed prima facie. 
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27.14. Where the charge-sheet, report under Section 
173(2) of the Code, suffers from fundamental legal 
defects, the Court may be well within its jurisdiction to 
frame a charge. 

27.15. Coupled with any or all of the above, where the 
Court finds that it would amount to abuse of process of the 
Code or that the interest of justice favours, otherwise it 
may quash the charge. The power is to be exercised ex 
debito justitiae i.e. to do real and substantial justice for 
administration of which alone, the courts exist. 

[Ref. State of W.B. v. Swapan Kumar 
GuhaMadhavrao Jiwajirao Scindia v. 
Sambhajirao Chandrojirao Angre; Janata 
Dal v. H.S. Chowdhary; Rupan Deol Bajaj 
v. Kanwar Pal Singh Gill; G. Sagar Suri v. 
State of U.P.; Ajay Mitra v. State of M.P.; 
Pepsi Foods Ltd. v. Special Judicial 
Magistrate; State of U.P. v. O.P. Sharma; 
Ganesh Narayan Hegde v. S. Bangarappa; 
Zandu Pharmaceutical Works Ltd. v. Mohd. 
Sharaful Haque; Medchl Chemicals & 
Pharma (P) Ltd. v. Biological E. Ltd.; 
Shakson Belthissor v. State of Kerala; V.V.S. 
Rama Sharma v. State of U.P.; Chunduru 
Siva Ram Krishna v. Peddi Ravindra Babu; 
Sheonandan Paswan v. State of Bihar; State 
of Bihar v. P.P. Sharma; Lalmuni Devi 
v.State of Bihar; M. Krishnan v. Vijay 
Singh; Savita v. State of Rajasthan and S.M. 
Datta v. State of Gujarat.] 

27.16. These are the principles which individually and 
preferably cumulatively (one or more) be taken into 
consideration as precepts to exercise of extraordinary and 
wide plenitude and jurisdiction under Section 482 of the 
Code by the High Court. Where the factual foundation for 
an offence has been laid down, the courts should be 
reluctant and should not hasten to quash the proceedings 
even on the premise that one or two ingredients have not 
been stated or do not appear to be satisfied if there is 
substantial compliance with the requirements of the 
offence.

28. At this stage, we may also notice that the principle 
stated by this Court in Madhavrao Jiwajirao Scindia was 
reconsidered and explained in two subsequent judgments 
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of this Court in State of Bihar v. P.P. Sharma and M.N. 
Damani v. S.K. Sinha. In the subsequent judgment, the 
Court held that, that judgment did not declare a law of 
universal application and what was the principle relating 
to disputes involving cases of a predominantly civil 
nature with or without criminal intent. 

29. 

16.  The Supreme Court in the case of Ajay Kumar Das v. State of Jharkhand, 
reported in (2011) 12 SCC 319 has held as under :

12. The counsel appearing for the appellant also drew our 
attention to the same decision which is relied upon in the 
impugned judgment by the High Court i.e. State of Haryana v. 
Bhajan Lal. In the said decision, this Court held that it may not 
be possible to lay down any specific guidelines or watertight 
compartment as to when the power under Section 482 CrPC 
could be or is to be exercised. This Court, however, gave an 
exhaustive list of various kinds of cases wherein such power 
could be exercised. In para 103 of the said judgment, this Court, 
however, hastened to add that as a note of caution it must be 
stated that the power of quashing a criminal proceeding should 
be exercised very sparingly and with circumspection and that 
too in the rarest of rare cases for the Court would not be justified 
in embarking upon an inquiry as to the reliability or genuineness 
or otherwise of the allegations made in the first information 
report or in the complaint and that the extraordinary or the 
inherent powers do not confer an arbitrary jurisdiction on the 
Court to act according to its whim or caprice.

17. The Supreme Court in the case of Mohd. Akram Siddiqui v. State of Bihar 
reported in (2019) 13 SCC 350 has held as under :

5. Ordinarily and in the normal course, the High Court when 
approached for quashing of a criminal proceeding will not 
appreciate the defence of the accused; neither would it consider 
the veracity of the document(s) on which the accused relies. 
However an exception has been carved out by this Court in Yin 
Cheng Hsiung v. Essem Chemical Industries; State of Haryana 
v. Bhajan Lal and Harshendra Kumar D. v. Rebatilata Koley to 
the effect that in an appropriate case where the document relied 
upon is a public document or where veracity thereof is not 
disputed by the complainant, the same can be considered.

18. The Supreme Court in the case of State of A.P. v. Gourishetty Mahesh 
reported in (2010) 11 SCC 226 has held as under :
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18. While exercising jurisdiction under Section 482 of the Code, 
the High Court would not ordinarily embark upon an enquiry 
whether the evidence in question is reliable or not or whether on 
a reasonable appreciation of it accusation would not be 
sustained. That is the function of the trial Judge/Court. It is true 
that the Court should be circumspect and judicious in exercising 
discretion and should take all relevant facts and circumstances 
into consideration before issuing process, otherwise, it would be 
an instrument in the hands of a private complainant to unleash 
vendetta to harass any person needlessly. At the same time, 
Section 482 is not an instrument handed over to an accused to 
short-circuit a prosecution and brings about its closure without 
full-fledged enquiry.

19. Though the High Court may exercise its power relating to 
cognizable offences to prevent abuse of process of any court or 
otherwise to secure the ends of justice, the power should be 
exercised sparingly. For example, where the allegations made in 
the FIR or complaint, even if they are taken at their face value 
and accepted in their entirety do not prima facie constitute any 
offence or make out a case against the accused or allegations in 
the FIR do not disclose a cognizable offence or do not disclose 
commission of any offence and make out a case against the 
accused or where there is express legal bar provided in any of the 
provisions of the Code or in any other enactment under which a 
criminal proceeding is initiated or sufficient material to show 
that the criminal proceeding is maliciously instituted with an 
ulterior motive for wreaking vengeance on the accused due to 
private and personal grudge, the High Court may step in.

20. Though the powers possessed by the High Court under 
Section 482 are wide, however, such power requires care/ 
caution in its exercise. The interference must be on sound 
principles and the inherent power should not be exercised to 
stifle a legitimate prosecution. We make it clear that if the 
allegations set out in the complaint do not constitute the offence 
of which cognizance has been taken by the Magistrate, it is open 
to the High Court to quash the same in exercise of inherent 
powers under Section 482.

19.  The Supreme Court in the case of Padal Venkata Rama Reddy Vs. Kovuri 
Satyanarayana Reddy reported in (2012) 12 SCC 437 hasheld as under :

11. Though the High Court has inherent power and its scope is 
very wide, it is a rule of practice that it will only be exercised in 
exceptional cases. Section 482 is a sort of reminder to the High 
Courts that they are not merely courts of law, but also courts of 
justice and possess inherent powers to remove injustice. The 
inherent power of the High Court is an inalienable attribute of 
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the position it holds with respect to the courts subordinate to it. 
These powers are partly administrative and partly judicial. They 
are necessarily judicial when they are exercisable with respect 
to a judicial order and for securing the ends of justice. The 
jurisdiction under Section 482 is discretionary, therefore the 
High Court may refuse to exercise the discretion if a party has 
not approached it with clean hands.

12.  In a proceeding under Section 482, the High Court will not 
enter into any finding of facts, particularly, when the matter has 
been concluded by concurrent finding of facts of the two courts 
below. Inherent powers under Section 482 include powers to 
quash FIR, investigation or any criminal proceedings pending 
before the High Court or any court subordinate to it and are of 
wide magnitude and ramification. Such powers can be 
exercised to secure ends of justice, prevent abuse of the process 
of any court and to make such orders as may be necessary to give 
effect to any order under this Code, depending upon the facts of 
a given case. The Court can always take note of any miscarriage 
of justice and prevent the same by exercising its powers under 
Section 482 of the Code. These powers are neither limited nor 
curtailed by any other provisions of the Code. However, such 
inherent powers are to be exercised sparingly, carefully and with 
caution.

13. It is well settled that the inherent powers under Section 482 
can be exercised only when no other remedy is available to the 
litigant and not in a situation where a specific remedy is 
provided by the statute. It cannot be used if it is inconsistent with 
specific provisions provided under the Code (vide Kavita v. 
State and B.S. Joshi v. State of Haryana). If an effective 
alternative remedy is available, the High Court will not exercise 
its powers under this section, specially when the applicant may 
not have availed of that remedy.

14. The inherent power is to be exercised ex debito justitiae, to 
do real and substantial justice, for administration of which alone 
courts exist. Wherever any attempt is made to abuse that 
authority so as to produce injustice, the Court has power to 
prevent the abuse. It is, however, not necessary that at this stage 
there should be a meticulous analysis of the case before the trial 
to find out whether the case ends in conviction or acquittal. 
(Vide Dhanalakshmi v. R. Prasanna Kumar; Ganesh Narayan 
Hegde v. S. Bangarappa and Zandu Pharmaceutical Works Ltd. 
v. Mohd. Sharaful Haque.)

15. It is neither feasible nor practicable to lay down 
exhaustively as to on what ground the jurisdiction of the High 
Court under Section 482 of the Code should be exercised. But 
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some attempts have been made in that behalf in some of the 
decisions of this Court vide State of Haryana v. Bhajan Lal, 
Janata Dal v. H.S. Chowdhary, Rupan Deol Bajaj v. Kanwar Pal 
Singh Gill and Indian Oil Corpn.v. NEPC India Ltd.

16. In the landmark case of State of Haryana v. Bhajan 
Lal this Court considered in detail the provisions of Section 482 
and the power of the High Court to quash criminal proceedings 
or FIR. This Court summarised the legal position by laying 
down the following guidelines to be followed by the High 
Courts in exercise of their inherent powers to quash a criminal 
complaint: (SCC pp. 378-79, para 102)

"(1) Where the allegations made in the first information 
report or the complaint, even if they are taken at their 
face value and accepted in their entirety do not prima 
facie constitute any offence or make out a case against 
the accused. 

(2) Where the allegations in the first information report 
and other materials, if any, accompanying the FIR do 
not disclose a cognizable offence, justifying an 
investigation by police officers under Section 156(1) of 
the Code except under an order of a Magistrate within 
the purview of Section 155(2) of the Code.

(3) Where the uncontroverted allegations made in the 
FIR or complaint and the evidence collected in support 
of the same do not disclose the commission of any 
offence and make out a case against the accused.

(4) Where, the allegations in the FIR do not constitute 
a cognizable offence but constitute only a non-
cognizable offence, no investigation is permitted by a 
police officer without an order of a Magistrate as 
contemplated under Section 155(2) of the Code.

(5) Where the allegations made in the FIR or 
complaint are so absurd and inherently improbable on 
the basis of which no prudent person can ever reach a 
just conclusion that there is sufficient ground for 
proceeding against the accused.

(6) Where there is an express legal bar engrafted in any 
of the provisions of the Code or the Act concerned 
(under which a criminal proceeding is instituted) to the 
institution and continuance of the proceedings and/or 
where there is a specific provision in the Code or the 
Act concerned, providing efficacious redress for the 
grievance of the aggrieved party.
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(7) Where a criminal proceeding is manifestly attended 
with mala fide and/or where the proceeding is 
maliciously instituted with an ulterior motive for 
wreaking vengeance on the accused and with a view to 
spite him due to private and personal grudge." 

17. In Indian Oil Corpn.v. NEPC India Ltd. a petition under 
Section 482 was filed to quash two criminal complaints. The 
High Court by a common judgment allowed the petition and 
quashed both the complaints. The order was challenged in 
appeal to this Court. While deciding the appeal, this Court laid 
down the following principles: (SCC p. 748, para 12)

1. The High Courts should not exercise their inherent 
powers to repress a legitimate prosecution. The power 
to quash criminal complaints should be used sparingly 
and with abundant caution.

2. The criminal complaint is not required to verbatim 
reproduce the legal ingredients of the alleged offence. If 
the necessary factual foundation is laid in the criminal 
complaint, merely on the ground that a few ingredients 
have not been stated in detail, the criminal proceedings 
should not be quashed. Quashing of the complaint is 
warranted only where the complaint is bereft of even the 
basic facts which are absolutely necessary for making 
out the alleged offence. 

3. It was held that a given set of facts may make out: (a) 
purely a civil wrong; or (b) purely a criminal offence; or 
(c) a civil wrong as also a criminal offence. A 
commercial transaction or a contractual dispute, apart 
from furnishing a cause of action for seeking remedy in 
civil law, may also involve a criminal offence.

18. In State of Orissa v. Saroj Kumar Sahoo it has been held 
that probabilities of the prosecution version cannot be 
analysed at this stage. Likewise, the allegations of mala 
fides of the informant are of secondary importance.

The relevant passage reads thus: (SCC p. 550, para 11) 
"11. ... It would not be proper for the High Court to 
analyse the case of the complainant in the light of all 
probabilities in order to determine whether a conviction 
would be sustainable and on such premises arrive at a 
conclusion that the proceedings are to be quashed. It 
would be erroneous to assess the material before it and 
conclude that the complaint cannot be proceeded with." 
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19.  In Madhavrao Jiwajirao Scindia v. Sambhajirao 
Chandrojirao Angre this Court held as under: (SCC p. 
695, para 7)

“7. The legal position is well settled that when a 
prosecution at the initial stage is asked to be quashed, 
the test to be applied by the court is as to whether the 
uncontroverted allegations as made prima facie 
establish the offence. It is also for the court to take into 
consideration any special features which appear in a 
particular case to consider whether it is expedient and 
in the interest of justice to permit a prosecution to 
continue. This is so on the basis that the court cannot be 
utilised for any oblique purpose and where in the 
opinion of the court chances of an ultimate conviction 
is bleak and, therefore, no useful purpose is likely to be 
served by allowing a criminal prosecution to continue, 
the court may while taking into consideration the 
special facts of a case also quash the proceeding even 
though it may be at a preliminary stage.”

20. This Court, while reconsidering the judgment in Madhavrao 
Jiwajirao Scindia, has consistently observed that where matters 
are also of civil nature i.e. matrimonial, family disputes, etc., the 
Court may consider "special facts", "special features" and quash 
the criminal proceedings to encourage genuine settlement of 
disputes between the parties. 

21. The said judgment in Madhavrao case was reconsidered 
and explained by this Court in State of Bihar v. P.P. Sharma 
which reads as under: (SCC p. 271, para 70)

"70. Madhavrao Jiwajirao Scindia v. Sambhajirao  
Chandrojirao Angre also does not help the respondents. 
In that case the allegations constituted civil wrong as 
the trustees created tenancy of trust property to favour 
the third party. A private complaint was laid for the 
offence under Section 467 read with Section 34 and 
Section 120-B IPC which the High Court refused to 
quash under Section 482. This Court allowed the appeal 
and quashed the proceedings on the ground that even on 
its own contentions in the complaint, it would be a case 
of breach of trust or a civil wrong but no ingredients of 
criminal offence were made out. On those facts and also 
due to the relation of the settler, the mother, the 
appellant and his wife, as the son and daughter-in-law, 
this Court interfered and allowed the appeal. ....   

1928 I.L.R. 2023 M.P.Narendra Jain Vs. Lokayukta Police Establishment (DB)



1929

Therefore, the ratio therein is of no assistance to the 
facts in this case. It cannot be considered that this Court 
laid down as a proposition of law that in every case the   
court would examine at the preliminary stage whether 
there would be ultimate chances of conviction on the 
basis of allegation and exercise of the power under 
Section 482 or Article 226 to quash the proceedings or 
the charge-sheet."

22.  Thus,  the judgment  in Madhavrao Jiwajirao Scindia does 
not lay down a law of universal application. Even as per the law 
laid down therein, the Court cannot examine the facts/evidence, 
etc. in every case to find out as to whether there is sufficient 
material on the basis of which the case would end in conviction. 
The ratio of Madhavrao Jiwajirao Scindia is applicable in cases 
where the Court finds that the dispute involved therein is 
predominantly civil in nature and that the parties should be 
given  a  chance  to reach  a compromise  e.g. matrimonial, 
property and family disputes, etc. etc. The superior courts have 
been given inherent powers to prevent the abuse of the process 
of court; where the Court finds that the ends of justice may be 
met by quashing the proceedings, it may quash the proceedings, 
as the end of achieving justice is higher than the end of merely 
following the law. It is not necessary for the Court to hold a full-
fledged inquiry or to appreciate the evidence, collected by the 
investigating agency to find out whether the case would end in 
conviction or acquittal.

20. The Supreme Court in the case of M. Srikanth v. State of Telangana, 
reported in (2019) 10 SCC 373 has held as under :

17. It could thus be seen, that this Court has held, that where the 
allegations made in the FIR or the complaint, even if they are 
taken at their face value and accepted in their entirety do not 
prima facie constitute a case against the accused, the High Court 
would be justified in quashing the proceedings. Further, it has 
been held that where the uncontroverted allegations in the FIR 
and the evidence collected in support of the same do not disclose 
any offence and make out a case against the accused, the Court 
would be justified in quashing the proceedings.

21. The Supreme Court in the case of M.N. Ojha v. Alok Kumar Srivastav 
reported in (2009) 9 SCC 682 has held as under :

30. Interference by the High Court in exercise of its jurisdiction 
under Section 482 of the Code of Criminal Procedure can only 
be where a clear case for such interference is made out. Frequent 
and uncalled for interference even at the preliminary stage by 
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the High Court may result in causing obstruction in progress of 
the inquiry in a criminal case which may not be in the public 
interest. But at the same time the High Court cannot refuse to 
exercise its jurisdiction if the interest of justice so required 
where the allegations made in the FIR or complaint are so 
absurd and inherently improbable on the basis of which no fair 
minded and informed observer can ever reach a just and proper 
conclusion as to the existence of sufficient grounds for proceeding. 
In such cases refusal to exercise the jurisdiction may equally 
result in injustice more particularly in cases where the complainant 
sets the criminal law in motion with a view to exert pressure and 
harass the persons arrayed as accused in the complaint.

31. It is well settled and needs no restatement that the saving of 
inherent power of the High Court in criminal matters is intended 
to achieve a salutary public purpose "which is that a court 
proceeding ought not to be permitted to degenerate into a 
weapon of harassment or persecution. [If such power is not 
conceded, it may even lead to injustice.] (See State of Karnataka 
v. L. Muniswamy, SCC p. 703, para 7.)

 32. We are conscious that "inherent powers do not confer an 
arbitrary jurisdiction on the High Court to act according to 
whim or caprice. That statutory power has to be exercised 
sparingly, with circumspection and in the rarest of rare cases".

(See Kurukshetra University v. State of Haryana, SCC p. 451, para 2.)

22.  The Supreme Court in the case of CBI v. Arvind Khanna reported in (2019) 
10 SCC 686 has held as under :

17. After perusing the impugned order and on hearing the
submissions made by the learned Senior Counsel on both sides, 
we are of the view that the impugned order passed by the High 
Court is not sustainable. In a petition filed under Section 482 
CrPC, the High Court has recorded findings on several disputed 
facts and allowed the petition. Defence of the accused is to be 
tested after appreciating the evidence during trial. The very fact 
that the High Court, in this case, went into the most minute 
details, on the allegations made by the appellant CBI, and the 
defence put forth by the respondent, led us to a conclusion that 
the High Court has exceeded its power, while exercising its 
inherent jurisdiction under Section 482 CrPC.

18. In our view, the assessment made by the High Court at this 
stage, when the matter has been taken cognizance of by the 
competent court, is completely incorrect and uncalled for.
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19.

Thus, it is clear that although this Court cannot make a roving 
enquiry at this stage, but if the uncontroverted allegations do not 
make out any offence, then this Court can quash the F.I.R.

23.  The Supreme Court in the case of Usha Chakraborty & Anr. versus State of 
West Bengal & Anr  reported in 2023 live Law (SC) 67 has held that 

4. Before adverting to the rival contentions with reference to 
application under Section 156(3), Cr.P.C. within the 
parameters, we think it only appropriate to refer to the following 
decisions of this Court in respect to the scope of exercise of 
power under Section 482, Cr.P.C.

5.1 In Paramjeet Batra v. State of Uttarakhand & Ors.1, this 
Court held:- " 12. Whil()e exercising its jurisdiction under 
Section 482 of the Code of the High Court has to be cautious. 
This power is to be used sparingly and only for the purpose of 
preventing abuse of the process of any court or otherwise to 
secure ends of justice. Whether a complaint discloses a criminal 
offence or not depends upon the nature of the facts alleged 
therein. Whether essential ingredients of criminal offence are 
present or not has to be judged by the High Court. A complaint 
disclosing civil transactions may also have a criminal texture. 
But the High Court must see whether a dispute which is 
essentially of a civil nature is given a cloak of criminal offence. 
In such a situation, if a civil remedy is available and is, in fact, 
adopted as has happened in this case, the High Court should not 
hesitate to quash the criminal proceedings to prevent abuse of 
process of the court."

5.2- In Vesa Holdings Private Limited and Anr. v. State of 
Kerala and Ors. , it was held that: - "  13. It is true that a given set 
of facts may make out a civil wrong as also a criminal offence 
and only because a civil remedy may be available to the 
complainant that itself cannot be a ground to quash a criminal 
proceeding. The real test is whether the allegations in the 
complaint disclose the criminal offence of cheating or not. In the 
present case there is nothing to show that at the very inception 
there was any intention on behalf of the accused persons to 
cheat which is a condition precedent for an offence under 
Section 420 IPC. In our view the complaint does not disclose 
any criminal offence at all. The criminal proceedings should not 
be encouraged when it is found to be mala fide or otherwise an 
abuse of the process of the court. The superior courts while 
exercising this power should also strive to serve the ends of 
justice. In our opinion in view of these facts allowing the police 
investigation to continue would amount to an abuse of the 
process of the court and the High Court committed an error in 
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refusing to exercise the power under Section 482 of the Criminal 
Procedure Code to quash the proceedings. "

5.3 In Kapil Aggarwal and Ors. v. Sanjay Sharma and Ors. , 
this Court held that Section 482 is designed to achieve the 
purpose of ensuring that criminal proceedings are not 
permitted to generate into weapons of harassment.

5.4- In the decision in State of Haryana v. Bhajan Lal, a two 
Judge Bench of this Court considered the statutory provisions 
as also the earlier decisions and held as under: -

(1) Where the allegations made in the first information 
report or the complaint, even if they are taken at their face value 
and accepted in their entirety do not prima facie constitute any 
offence or make out a case against the accused.

(2) Where the allegations in the first information report 
and other materials, if any, accompanying the FIR do not 
disclose a cognizable offence, justifying an investigation by 
police officers under Section 156(1) of the Code except under 
an order of a Magistrate within the purview of Section 155(2) of 
the Code. 1 (2013) 11 SCC 673 2 (2015) 8 SCC 293 3 (2021) 5 
SCC 524 4 AIR 1992 SC 604 7

(3) Where the uncontroverted allegations made in the FIR 
or complaint and the evidence collected in support of the same 
do not disclose the commission of any offence and make out a 
case against the accused.

(4) Where, the allegations in the FIR do not constitute a 
cognizable offence but constitute only a non-cognizable 
offence, no investigation is permitted by a police officer without 
an order of a Magistrate as contemplated under Section 155(2) 
of the Code.

(5) Where the allegations made in the FIR or complaint 
are so absurd and inherently improbable on the basis of which 
no prudent person can ever reach a just conclusion that there is 
sufficient ground for proceeding against the accused.

(6) Where there is an express legal bar engrafted in any of 
the provisions of the Code or the concerned Act (under which a 
criminal proceeding is instituted) to the institution and 
continuance of the proceedings and/or where there is a specific 
provision in the Code or the concerned Act, providing 
efficacious redress for the grievance of the aggrieved party.

(7) Where a criminal proceeding is manifestly attended with 
mala fide and/or where the proceeding is maliciously instituted 
with an ulterior motive for wreaking vengeance on the accused 
and with a view to spite him due to private and personal grudge.
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5.5- In Neeharika Infrastructure Pvt. Ltd. v. State of 
Maharashtra and Others , a three Judge Bench of this Court 
laid down the following principles of law:- "

57. From the aforesaid decisions of this Court, right from the 
decision of the Privy Council in the case of Khawaja Nazir 
Ahmad (supra), the following principles of law emerge:

i) Police has the statutory right and duty under the relevant
provisions of the Code of Criminal Procedure contained in
Chapter XIV of the Code to investigate into cognizable
offences; 

ii) Courts would not thwart any investigation into the 
cognizable offences;

iii) However, in cases where no cognizable offence or
offence of any kind is disclosed in the first information
report the Court will not permit an investigation to go on;

iv) The power of quashing should be exercised sparingly
with circumspection, in the 'rarest of rare cases'. (The
rarest of rare cases standard in its application for quashing
under Section 482 Cr.P.C. is not to be confused with the
norm which has been formulated in the context of the death
penalty, as explained previously by this Court);

v) While examining an FIR/complaint, quashing of which is 
sought, the court cannot embark upon an enquiry as to the
reliability or genuineness or otherwise of the allegations
made in the FIR/complaint;

vi) Criminal proceedings ought not to be scuttled at the
initial stage;

vii)  Quashing of a complaint/FIR should be an exception
and a rarity than an ordinary rule;

viii) Ordinarily, the courts are barred from usurping the
jurisdiction of the police, since the two organs of the State operate 
in two specific spheres of activities. The inherent power of the 
court is, however, recognised to secure the ends of justice or 
prevent the above of the process by Section 482 Cr.P.C.

ix) The functions of the judiciary and the police are 
complementary, not overlapping; 2021 SCC OnLine SC 315 8

x) Save in exceptional cases where non-interference would
result in miscarriage of justice, the Court and the judicial process 
should not interfere at the stage of investigation of offences;
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xi) Extraordinary and inherent powers of the Court do not
confer an arbitrary jurisdiction on the Court to act according to 
its whims or caprice;

xii)  The first information report is not an encyclopedia
which must disclose all facts and details relating to the
offence reported. Therefore, when the investigation by the
police is in progress, the court should not go into the merits
of the allegations in the FIR. Police must be permitted to
complete the investigation. It would be premature to
pronounce the conclusion based on hazy facts that the complaint/ 
FIR does not deserve to be investigated or that it amounts to 
abuse of process of law. During or after investigation, if the 
investigating officer finds that there is no substance in the 
application made by the complainant, the investigating officer 
may file an appropriate report/ summary before the learned 
Magistrate which may be considered by the learned Magistrate 
in accordance with the known procedure;

xiii) The power under Section 482 Cr.P.C. is very wide, but
conferment of wide power requires the court to be cautious.
It casts an onerous and more diligent duty on the court;

xiv) However, at the same time, the court, if it thinks fit,
regard being had to the parameters of quashing and the self-
restraint imposed by law, more particularly the parameters laid 
down by this Court in the cases of R.P. Kapur (supra) and Bhajan 
Lal (supra), has the jurisdiction to quash the FIR/ complaint; and

xv) When a prayer for quashing the FIR is made by the
alleged accused, the court when it exercises the power under 
Section 482 Cr.P.C., only has to consider whether or not the 
allegations in the FIR disclose the commission of a cognizable 
offence and is not required to consider on merits whether the 
allegations make out a cognizable offence or not and the court 
has to permit the investigating agency/ police to investigate the 
allegations in the FIR.”

24.  The Supreme Court in the case of Veena Mittal Vs State of Uttar Pradesh 
reported in 2022 LiveLaw (SC) 110 has held that,

"At the stage when the High Court considers a petition for 
quashing criminal proceedings under Section 482 of the Cr.P.C, 
the allegations in the FIR must be read as they stand and it is 
only if on the face of the allegations that no offence, as alleged, 
has been made out, that the Court may be justified in exercising 
its jurisdiction to quash."

25. The Supreme Court in the case of Hasmukhlal D. Vora v. State of Tamil 
Nadu reported in 2022 liveLaw (SC) 1033 has held that,
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28. It must be noted that the High Court while passing 
the impugned judgment, has failed to take into 
consideration to the facts and circumstances of the case. 
While it is true that the quashing of a criminal complaint 
must be done only in the rarest of rare cases, it is still the 
duty of the High Court to look into each and every case 
with great detail to prevent miscarriage of justice. The 
law is a sacrosanct entity that exists to serve the ends of 
justice, and the courts, as protectors of the law and 
servants of the law, must always ensure that frivolous 
cases do not pervert the sacrosanct nature of the law. 

29.

26. In light of the above mentioned judgments, this court has to view whether 
the contents as stated in FIR constitutes the crime of Section 13(2)(d) and 13(2) of 
Prevention of Corruption Act and Section 120-B of Indian Penal Code against the 
petitioners. Therefore it is pertinent to reproduce section 13(2)(d) and 13(2) of 
Prevention of Corruption Act which is as follows-

13. Criminal misconduct by a public servant.—

(1) A public servant is said to commit the offence of criminal       
misconduct,—

(a) if he habitually accepts or obtains or agrees to accept or 
attempts to obtain from any person for himself or for any other 
person any gratification other than legal remuneration as a 
motive or reward such as is mentioned in section 7; or

(b) if he habitually accepts or obtains or agrees to accept or 
attempts to obtain for himself or for any other person, any 
valuable thing without consideration or for a consideration 
which he knows to be inadequate from any person whom he 
knows to have been, or to be, or to be likely to be concerned in 
any proceeding or business transacted or about to be transacted 
by him, or having any connection with the official functions of 
himself or of any public servant to whom he is subordinate, or 
from any person whom he knows to be interested in or related to 
the person so concerned; or

(c) if he dishonestly or fraudulently misappropriates or 
otherwise converts for his own use any property entrusted to 
him or under his control as a public servant or allows any other 
person so to do; or

(d) if he,—

(I) by corrupt or illegal means, obtains for himself or for any 
other person any valuable thing or pecuniary advantage; or
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(ii) by abusing his position as a public servant, obtains
for himself or for any other person any valuable thing or
pecuniary advantage; or 

(iii) while holding office as a public servant, obtains for
any person any valuable thing or pecuniary advantage
without any public interest; or

(e) if he or any person on his behalf, is in possession or has, 
at any time during the period of his office, been in possession for 
which the public servant cannot satisfactorily account, of 
pecuniary resources or property disproportionate to his known 
sources of income. Explanation.—For the purposes of this 
section, "known sources of income" means income received 
from any lawful source and such receipt has been intimated in 
accordance with the provisions of any law, rules or orders for the 
time being applicable to a public servant.

(2) Any public servant who commits criminal misconduct 
shall be punishable with imprisonment for a term which shall be 
not less than one year but which may extend to seven years and 
shall also be liable to fine.

27. In the present case, the Police has produced the charge-sheet against the 
petitioner under Section 13(2)(d) and 13(2) of Prevention of Corruption Act and 
Section 120-B of Indian Penal Code and the Learned Trial Court also framed the 
charges against the petitioners under the same sections. It is undisputed that the 
petitioners are not public servant and are implicated in the present case because of 
the charge of Criminial Conspiracy committed by them. It is alleged that the 
petitioners with an intent to get benefitted by illegal gains has conspired with 
other co-accused so that the petitioner could construct residential cum residential 
complex on the disputed property. Therefore it is sine qua non to come on a 
finding whether the act of petitioners as stated in the FIR constitutes a crime of 
Section 120-B or not? 

28. The Supreme Court in the case of R.VENKATKRISHNAN v. CBI -
reported in (2009)11 SCC 737 has held that:-

" criminal conspiracy in terms of Section 120B of the Code is an 
independent offence. It is punishable separately. Prosecution, 
therefore, must prove the same by applying the legal principles 
which are applicable for the purpose of proving a criminal 
misconduct on the part of an accused. A criminal conspiracy 
must be put to action and so long a crime is merely generated in 
the mind of the criminal, it does not become punishable. Thoughts, 
even criminal in character, often involuntary, are not crimes but 
49 when they take concrete shape of an agreement to do or cause 
to be done an illegal act or an act which is not illegal but by 
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illegal means then even if nothing further is done, the agreement 
would give rise to a criminal conspiracy.
The ingredients of the offence of criminal conspiracy are:
(i) an agreement between two or more persons;
(ii) the agreement must relate to doing or causing to be
done either (a) an illegal act; (b) an act which is not illegal
in itself but is done by illegal means.
Condition precedent, therefore, for holding accused persons 
guilty of a charge of criminal conspiracy must, therefore, be 
considered on the anvil of a fact which must be established by 
the prosecution, viz., meeting point of two or more persons for 
doing or causing to be done an illegal act or an act by illegal 
means.  The courts, however, while drawing an inference from 
the materials brought on record to arrive at a finding as to 
whether the charges of the criminal conspiracy have been 
proved or not, must always bear in mind that 50 a conspiracy is 
hatched in secrecy and it is, thus, difficult, if not impossible, to 
obtain direct evidence to establish the same. The manner and 
circumstances in which the offences have been committed and 
the level of involvement of the accused persons therein are 
relevant factors. For the said purpose, it is necessary to prove 
that the propounders had expressly agreed to or caused to be 
done the illegal act but it may also be proved otherwise by 
adduction of circumstantial evidence and/or by  necessary       
implication. [MohammadUsman Mohammad Hussain Maniyar 
& Ors. v. State of Maharashtra (1981) 2 SCC 443]”

 29.   The  Supreme  Court in the  case  of Ram  Sharan Chaturvedi  Versus  The  
State  Of Madhya Pradesh reported in 2012 LiveLaw (SC) 709 has held that- 
RAM SHARAN CHAHYA PRADESH reported in 2022 LiveLaw (SC) 709 has held 
that -

22. the principal ingredient of the offence of criminal 
conspiracy under Section 10 of the IPC is an agreement to 
commit an offence. Such an agreement must be proved through 
direct or circumstantial evidence. Court has to necessarily 
ascertain whether there was an agreement between the 
Appellant and A-1 and A-2. In the decision of State of Kerala v. 
P. Sugathan and Anr.2, this Court noted that an agreement forms 
the core of the offence of conspiracy, and it must surface in 
evidence through some physical manifestation: 

"12. ...As in all other criminal offences, the prosecution has to 
discharge its onus of proving the case against the accused 
beyond reasonable doubt. ...A few bits here and a few bits there 
on which the prosecution relies cannot be held to be adequate for 
connecting the accused with the commission of the crime of 
criminal conspiracy... 
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13. ...The most important ingredient of the offence being the 
agreement between two or more persons to do an illegal act. In a 
case where criminal conspiracy is alleged, the court must 
inquire whether the two persons are independently pursuing the 
same end or they have come together to pursue the unlawful 
object. The former does not render them conspirators but the 
latter does. For the offence of conspiracy some kind of physical 
manifestation of agreement is required to be established. The 
express agreement need not be proved. The evidence as to the 
transmission of thoughts sharing the unlawful act is not 
sufficient..." (emphasis supplied) 

23. The charge of conspiracy alleged by the prosecution against 
the Appellant must evidence explicit acts or conduct on his part, 
manifesting conscious and apparent concurrence of a common 
design with A-1 and A-2. In State (NCT of Delhi) v. Navjot 
Sandhu3, this Court held: 

"101. One more principle which deserves notice is that the 
cumulative effect of the proved circumstances should be taken 
into account in determining the guilt of the accused rather than 
adopting an isolated approach to each of the circumstances. Of 
course, each one of the circumstances should be proved beyond 
reasonable doubt. Lastly, in regard to the appreciation of 
evidence relating to the conspiracy, the Court must take care to 
see that the acts or conduct of the parties must be conscious and 
clear enough to infer their concurrence as to the common design 
and its execution." (emphasis supplied)

24. In accepting the story of the prosecution, the Trial Court, as 
well as the High Court, proceeded on the basis of mere 
suspicion against the Appellant, which is precisely what this 
Court in Tanviben Pankajkumar Divetia v. State of Gujarat, had 
cautioned against: 

"45. The principle for basing a conviction on the basis of 
circumstantial evidences has been indicated in a number of 
decisions of this Court and the law is well settled that each and 
every incriminating circumstance must be clearly established 
by reliable and clinching evidence and the circumstances so 
proved must form a chain of events from which the only 
irresistible conclusion about the guilt of the accused can be 
safely drawn and no other hypothesis against the guilt is 
possible. This Court has clearly sounded a note of caution that in 
a case depending largely upon circumstantial evidence, there is 
always a danger that conjecture or suspicion may take the place 
of legal proof. The Court must satisfy itself that various 
circumstances in the chain of events have been established 
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clearly and such completed chain of events must be such as to 
rule out a reasonable likelihood of the innocence of the accused. 
It has also been indicated that when the important link goes, the 
chain of circumstances gets snapped and the other 
circumstances cannot, in any manner, establish the guilt.

30.  In the light of above-said judgments of the Hon'ble Apex Court as well as 
in the light of allegations made in the complaint/FIR, it appears that no ingredients 
of alleged offence are made out against the petitioners. If the contents made in the 
FIR are assumed to be true in its true perspective, it does not appear that the 
petitioners have committed any illegal act as alleged in FIR. If in the present case, 
even it is presumed that the petitioners deliberately or fraudulently produced the 
true copy of unregistered sale deed to mutate the disputed property and to take 
permission for constructing the residential cum commercial complex upon the 
disputed property does not constitute an offence under Section 120-B of Indian 
Penal Code. The act of petitioners where they produced the true copy of the 
unregistered sale deed before various authorities to mutate the disputed property 
and to take permission for constructing the residential cum commercial complex 
upon the disputed property is neither an illegal act nor an act which is not illegal in 
itself but is done by illegal means. Therefore, in absence of, the essential 
ingredients of Section 120-B of the penal code, this Court is of the view that no 
offence under Section 120-B of the penal code constitutes against the petitioners 
and in consequence of such finding, the charges under Section 13(2)(d) and 13(2) 
of Prevention of Corruption Act are wrongly leveled by the Special Police 
Lokayukta and the Learned Trial Court against the petitioners.

31.  Similarly, the Hon'ble Apex Court in case of Jayahari vs. State of kerala, 
reported in 2022 LiveLaw (SC) 106 has Jayahari v. State of Kerala, reported in 
2022 LiveLaw (SC) 106 held that:- 

"  When the dispute in question is purely civil in nature, the 
adoption of remedy in a criminal court would amount to abuse of 
the process of Court."

32.  Upon perusal of the facts and documents annexed with the petition, it is 
apparent that this case is of purely civil in nature where the question that whether 
the petitioner has properly calculated and paid the stamp duty and was under 
obligation to pay the remaining stamp duty of Rs 21,76,250 in the district treasury 
for the registration of unregistered sale deed is still pending for adjudication in 
WP/10530/2013 before this Court. However the petitioner has already deposited 
the amount of Rs 21,76,250 in the district treasury though the said deposit is 
subject to the final disposal of the said writ petition. The controversy in the present 
case would be finalised after the disposal of the WP/10530/2013. Therefore, this 
Court is of the view that Special Police Lokayukta has wrongly registered the 
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impugned FIR against the petitioners by converting a civil wrong into a criminal 
one.

33.  In view of the forgoing conspectus of the matter, the petition filed by the 
petitioners namely Narendra Jain and Neeraj Jain deserves to be and is hereby 
allowed. The continuation of prosecution of the petitioners would be nothing but 
an abuse of process of Court, calling for exercise of inherent powers under 
Section 482 of the Code. Resultantly, the FIR registered at Crime No. 141 of 2012 
dated 21.07.2012 registered at Special Police Establishment, Lokayukt Ujjain, 
and all consequential proceedings, so far as they relates to the petitioners, are 
hereby quashed. However, it is made clear that in respect of other accused 
persons, the trial shall continue.

The petition, accordingly, stands allowed.

Application allowed

I.L.R. 2023 M.P. 1940
Before Mr. Justice Prakash Chandra Gupta

MCRC No. 60202/2021 (Indore) decided on 19 June, 2023

AFSA KHAN (SMT.)  ...Applicant

Vs.

MOHD. TAREEK              …Non-applicant                                                                        

Negotiable Instruments Act (26 of 1881), Section 138 and Criminal 
Procedure Code, 1973 (2 of 1974), Section 482 – Quashment – Signatory of 
Cheque – Held – Questioned cheque was not issued by petitioner/accused No. 
1 and also not signed by her – Although complainant transferred loan 
amount in account of applicant through RTGS but cheque was issued by 
accused No. 2 (husband of applicant) – Petitioner cannot be prosecuted u/S 
138 N.I. Act – Proceeding against applicant is quashed – Application allowed.  

(Para 10 & 11)

 ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 138 ,oa n.M çfØ;k lafgrk] 
1973 ¼1974 dk 2½] /kkjk 482 & vfHk[kaMu & pSd dk gLrk{kjdrkZ & vfHkfu/kkZfjr & 
;kph@vfHk;qDr Ø- 1 }kjk iz'uxr pSd tkjh ugha fd;k x;k Fkk rFkk mlds }kjk gLrk{kfjr 
Hkh ugha Fkk & ;|fi ifjoknh us vkosfndk ds [kkrs esa RTGS ds ek/;e ls _.k dh jkf'k 
gLrkarfjr dh Fkh ijarq pSd vfHk;qDr Ø- 2 ¼vkosnd dk ifr½ }kjk tkjh fd;k x;k Fkk 
& ;kph dks ijØkE; fy[kr vf/kfu;e dh /kkjk 138 ds varxZr vfHk;ksftr ugha fd;k 
tk ldrk & vkosfndk ds fo:) dk;Zokgh vfHk[kafMr & vkosnu eatwjA 

Case referred:

AIR 2013 SC 1230.
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Raghvendra Singh Raghuvanshi, for the applicant. 
Arvind Kumar Sharma, for the non-applicant

O R D E R

PRAKASH CHANDRA GUPTA, J.:- With the consent of learned counsels 
for both the parties, the matter has been heard finally.

2.  This petition filed under Section 482 of the Code Of Criminal Procedure, 
1973, by the petitioner/accused No.1 challenging the impugned summons 
(Annexure - P1) issued by Court of Judicial Magistrate First Class, Indore in case 
No.UNCR 3589/ 2020, impugned criminal complaint dated 11/09/2020 
(Annexure - P2) filed against her and her husband/accused No.2 by the 
respondent/complainant under Section (hereinafter as u/S) 138 of the Negotiable 
Instruments Act, 1881 (hereinafter as NI Act) and all the consequent entire 
criminal proceedings therein.

3. Facts of the case in short are that accused persons are wife and husband 
amongst and both the parties are known to each other. Accused persons were in 
need of loan, thus on their request the complainant had given Rs.5,00,000/- in 
Bank A/c of petitioner/accused No.1 on 26/06/2020 through RTGS. The 
complainant had also given Rs.2,00,000/- to accused No.2 in presence of accused 
No.1. The accused No.2 had issued a cheque of Rs.7,00,000/- on 17/06/2020 to 
repay the loan amount in favour of the complainant, but the aforesaid cheque was 
dishonoured on 20/06/2020. The complainant had given notice to the accused 
persons despite of that they had not repaid the loan amount. Therefore, he filed a 
complaint against the accused persons. 

4. Learned counsel for the petitioner/accused No.1 has submitted that she 
had not signed and issued any cheque in favour of the complainant/respondent. 
The questioned cheque was issued only by her husband/accused No.2. Therefore, 
complaint u/S 138 of the NI Act, against the petitioner is nothing but abuse of 
process of law. Therefore, she has prayed for quashing of private complaint 
registered against her. Learned counsel has placed reliance on the case of Mrs. 
Aparna A. Shah V M/S Seth Developers Pvt. Ltd. And Ors. [Reported in AIR 2013 
SC 1230] and Smt. Archana Kanthed VM/S Shree Vinayak Sales Through Smt. 
Rakhi Kocheta [Order Dated 20/02/2019 passed in MCRC no. 8520/ 2017].

5. Learned counsel for the respondent supported the impugned order and 
prays for rejection of the petition.

6. I have heard learned counsel for the parties and perused the record.

7. For deciding the matter it is apposite to reproduce Section 138 of NI Act, 
which runs as under:-

1941I.L.R. 2023 M.P. Afsa Khan (Smt.) Vs. Mohd. Tareek



1942

"  138. Dishonour of cheque for insufficiency, etc., of funds in 
the account-Where any cheque drawn by a person on an 
account maintained by him with a banker for payment of any 
amount of money to another person from out of that account for 
the discharge, in whole or in part, of any debt or other liability, 
is returned by the bank unpaid, either because of the amount of 
money standing to the credit of that account is insufficient to 
honour the cheque or that it exceeds the amount arranged to be 
paid from that account by an agreement made with that bank, 
such person shall be deemed to have committed an offence and 
shall, without prejudice to any other provision of this Act, be 
punished with imprisonment for 4 [a term which may be 
extended to two years'], or with fine which may extend to twice 
the amount of the cheque, or with both:

Provided that nothing contained in this section shall apply 
unless—

(a) the cheque has been presented to the bank within a 
period of six months from the date on which it is drawn or within 
the period of its validity, whichever is earlier;

(b) the payee or the holder in due course of the cheque, as 
the case may be, makes a demand for the payment of the said 
amount of money by giving a notice; in writing, to the drawer of 
the cheque, 5 [within thirty days] of the receipt of information 
by him from the bank regarding the return of the cheque as 
unpaid; and

(c) the drawer of such cheque fails to make the payment of 
the said amount of money to the payee or, as the case may be, to 
the holder in due course of the cheque, within fifteen days of the 
receipt of the said notice. Explanation. —For the purposes of 
this section, "  debt of other liability"  means a legally enforceable 
debt or other liability. "

8. In the case of Mrs. Aparna A. Shah (Supra) the Apex Court in Paragraph 
22 has held as under:-

(22) In the light of the above discussion, we hold that under 
Section 138 of the Act, it is only the drawer of the cheque who 
can be prosecuted. In the case on hand, admittedly, the 
appellant is not a drawer of the cheque and she has not signed 
the same. A copy of the cheque was brought to our notice, 
though it contains name of the appellant and her husband, the 
fact remains that her husband alone put his signature. In 
addition to the same, a bare reading of the complaint as also the 
affidavit of examination-in- chief of the complainant and a bare 
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look at the cheque would show that the appellant has not signed 
the cheque. "

9. In the case of Smt. Archana Kanthed (Supra), coordinate bench of this 
Court relying upon the judgment of Mrs. Aparna A. Shah (Supra) has held that 
having regard to the aforesaid, no ground to prosecute the petitioner exists, 
therefore, prosecution initiated against her deserves to be quashed.

10. From the perusal of the instant case, it appears that the questioned cheque 
was not issued by the petitioner/accused No.1 and also not signed by her. The 
aforesaid cheque is issued only by the accused No.2 and also signed by him. 
Therefore, the petitioner cannot be prosecuted u/S 138 of the NI act. Though it 
appears that the complainant/ respondent had given Rs.5,00,000/- to the petitioner 
in her bank account through RTGS on 26/06/2019 but, she has not issued any
cheque of the aforesaid amount in favour of the complainant. Therefore, on the 
basis of aforesaid ground, she cannot be prosecuted u/S 138 of the NI Act. 
Therefore, prosecution initiated against the petitioner/accused No.1 is liable to be 
quashed.

11.  Consequently, the petition is allowed. Proceeding pending before the 
Court of JMFC, Indore in case No.UNCR 3589/2020, u/S 138 of the NI Act 
against the petition, is hereby quashed.

With the aforesaid, the petition stands allowed and disposed off.

Application allowed

I.L.R. 2023 M.P. 1943
Before Mr. Justice Vishal Dhagat

MCRC No. 24589/2023 (Jabalpur) decided on 19 June, 2023

JERALD ALAMEDA & anr.            ...Applicants

Vs.

STATE OF M.P.         …Non-applicant                                                                        

A.  Juvenile Justice (Care and Protection of Children) Act, 2015  (2 
of 2016), Sections 53, 54 & 75 – Religious Education – Permissibility – Held – It 
is for the State Government to see that religious education is not imparted in 
shelter homes to children but they are imparted modern education as laid 
down in Section 53 of 2015 Act – Asha Kiran Institute which is registered 
under 2015 Act shall not provide religious education to orphans or children 
admitted therein.  (Para 7)

d- fd'kksj U;k; ¼ckydksa dh ns[kjs[k vkSj laj{k.k½ vf/kfu;e] 2015 ¼2016 
dk 2½] /kkjk,¡ 53] 54 o 75 & /kkfeZd f'k{kk & vuqKs;rk & vfHkfu/kkZfjr & ;g jkT; 
'kklu dks ns[kuk gS fd vkJ; x`gksa esa cPpksa dks /kkfeZd f'k{kk iznku ugha dh tk jgh gS 
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oju~ mUgsa vk/kqfud f'k{kk iznku dh tk jgh gS tSlk fd vf/kfu;e 2015 dh /kkjk 53 esa 
vf/kdfFkr gS & vk'kk fdj.k laLFkku] tks vf/kfu;e 2015 ds varxZr iathd`r gS] ogka 
izos'k fn;s x;s vukFk cPpksa vFkok ckydksa dks /kkfeZd f'k{kk iznku ugha djsxkA 

B.  Freedom of Religion Act, M.P. (5 of 2021), Section 3 & 4 and 
Criminal Procedure Code, 1973 (2 of 1974), Section 438 – Conversion – Written 
Complaint – Held – Complaint has been lodged by an individual who 
conducted inspection – No written complaint made by person converted or 
their relatives or blood relatives – In absence of such written complaint, 
police does not have any jurisdiction to inquire or investigate into offence 
committed u/S 3 of 2021 Act – Anticipatory bail application allowed. 

(Para 8 & 9)

[k- /kkfeZd Lora=rk vf/kfu;e] e-iz- ¼2021 dk 5 ½] /kkjk 3 o 4 ,oa n.M 
çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 438 & /kekZUrj.k & fyf[kr f'kdk;r & 
vfHkfu/kkZfjr & f'kdk;r ,d ,sls O;fDr }kjk ntZ dh xbZ gS ftlus fujh{k.k fd;k & 
fdlh /kekZUrfjr O;fDr vFkok muds fj'rsnkjksa vFkok jDr lacaf/k;ksa }kjk dksbZ fyf[kr 
f'kdk;r ugha dh xbZ & ,slh fyf[kr f'kdk;r ds vHkko esa iqfyl dks ;g vf/kdkfjrk 
ugha gS fd og vf/kfu;e 2021 dh /kkjk 3 ds varxZr dkfjr vijk/k dh tkap vFkok 
vUos"k.k djs & varfje tekur vkosnu eatwjA 

Case referred:

2021 SCC OnLine SC 315.

Brian D'Silva with Ishan Soni, for the applicants. 
 H.S. Ruprah, Addl. A.G. and S.K. Shrivastava, G.A. for the non-applicant. 

O R D E R

VISHAL DHAGAT, J.:- This is first application filed by the applicants 
under Section 438 of the Code of Criminal Procedure for grant of anticipatory bail 
relating to FIR No. 461/2023, registered at Police Station-Madhavnagar, District 
Katni (MP) for the offence under Sections 75 of Juvenile Justice (Care and 
Protection of Children)  Act, 2015. and Section 3 and 5 of M.P. Freedom of 
Religion Act, 2021.

2.  Learned Senior Counsel appearing for applicants submitted that 
applicants are innocent and falsely being implicated in the case. Applicant No. 1 is 
Arch Bishop of Roman Catholic Church, Diocese of Jabalpur and District Katni 
falls within his territorial jurisdiction. Applicant No. 2 is Sister of Convent. Asha 
Kiran Institute was established in year 2005 in District Katni by Roman Catholic 
Church. Infrastructure, building and space was provided by Railways. It is 
submitted that management of institute is done as per statutory provisions. It is 
submitted that Section 54 of Juvenile Justice (Care and Protection of Children) 
Act, 2015 provides for inspection of Child Care institute through Inspection 
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Committee comprised of not less than three members, of whom at least one 
should be woman and one Medical Officer. Inspection is to be done once in three 
months. It is submitted that contrary to the provisions of Act, complainant Shri 
Prank Kanungo carried out inspection of Asha Kiran institute on 29.05.2023 in 
individual capacity. On basis of said inspection, FIR is registered against applicants 
under Section 7 of Juvenile Justice (Care and Protection of Children) Act, 2015 
and Section 3 and 5 of M.P. Freedom of Religion Act, 2021. During inspection, it 
was found that Hindu children were forced to read Bible and visit church. 
Allegations are also made that children are not allowed to celebrate Diwali and 
forced to do christian prayer. It is submitted that FIR cannot be registered by 
police on complaint of Shri Prank Kanungo. Section 4 of M.P. Freedom to 
Religion Act, 2021 provides that police officer shall not inquire or investigate a 
complaint unless written complaint is submitted by person converted or his 
parents or siblings or with the leave of the Court by any person who is related by 
blood, marriage or adoption, guardianship or custodianship to the person 
aggrieved. Police had committed an error in registering FIR and investigating the 
case. No offence has been committed by applicants under Section 75 of Juvenile 
Justice (Care and Protection of Children) Act, 2015. If children are found with 
Bible or were making prayer in Church, same cannot be said to be religious 
conversion. In these circumstances, applicants be released on anticipatory bail. 

3.  Learned Additional Advocate General appearing for State opposed the 
prayer for grant of anticipatory bail. It is submitted that act of applicants is 
squarely covered under Section 3 of M.P. Freedom of Religion Act, 2021. Section 
3 of Act of 2021 makes offence of conversion or attempt to convert punishable 
under Section 5. Act of conversion is punishable with imprisonment not less than 
1 year and may extend to 5 years and if aggrieved person or victim is minor 
women or person belonging to SC/ST, imprisonment shall not be less than 2 years, 
which may be extended to 10 years and liable to fine of Rs. 50,000/- and in case of 
mass conversion, punishment shall not be less than 5 years but may be extended to 
10 years and shall also be liable to fine of Rs. 1 lac. It is submitted that this is a case 
of mass conversion as more than two children in Child Care Home are forced to 
read Bible, visit Church and offer prayer forcefully, therefore, offence is serious in 
nature. It is submitted that on going through statement of children of Asha Kiran 
Institute, it is clear that attempt was made to convert the children. They were 
forced to read Bible and make prayers in Church, therefore, attempt to convert as 
defined in Section 3(1) (a) is made out and applicant No.1 and 2 are abeting 
offence and conspiring for conversion, therefore, their act is punishable under 
Section 5 of M.P. Freedom of Region Act. In these circumstances, application 
filed by applicants for grant of anticipatory bail be dismissed.

4. Additional Advocate General further placed reliance on judgment passed 
by Apex Court in case of P. Chidambram vs Directorate of Enforcement in 
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Criminal Appeal and submitted that anticipatory bail has to be granted in 
exceptional circumstances and not as a matter of rule. Further, reliance is placed 
on 2021 SCC OnLine SC 315, Niharika Infrastructure Pvt. Ltd. vs State of 
Maharashtra and others and argued that whenever interim order of no coercive 
action is passed by High Court then same may be specific and High Court must 
clarify what does it mean by no coercive steps to be adopted. In view of aforesaid 
facts and circumstances, Additional Advocate General appearing for State prays 
for dismissal of application for grant of anticipatory bail. 

5. Heard the counsel for the parties. 

6. Section 53 of Juvenile Justice (Care and Protection of Children Act, 2015) 
lays down the services to be provided by institutions registered under Juvenile 
Justice (Care and Protection of Children) Act, 2015, which are reproduced as 
under : 

"  (i) basic requirements such as food, shelter, clothing and 
medical attention as per the prescribed standards; 

(ii) equipment such as wheel-chairs, prosthetic devices, 
hearing aids, braille kits, or any other suitable aids and 
appliances as required, for children with special needs;

(iii) appropriate education, including supplementary education, 
special education, and appropriate education for children with 
special needs:

Provided that for children between the age of six to fourteen 
years, the provisions of the Right of Children to Free and 
Compulsory Education Act, 2009 (35 of 2009) shall apply; 

(iv) skill development;

(v) occupational therapy and life skill education;

(vi) mental health interventions, including counselling specific
to the need of the child; 

(vii) recreational activities including sports and cultural 
activities; 

(viii) legal aid where required; 

(ix) referral services for education, vocational training, de- 
addiction, treatment o f diseases where required;

(x) case management including preparation and follow up of  
individual care plan; 

(xi) birth registration;
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(xii) assistance for obtaining the proof of identity, where 
required; and 

(xiii) any other service that may reasonably be provided in order 
to ensure the well-being of the child, either directly by the  State  
Government, registered or fit  individuals or institutions or 

through referral services.”

7.  Education which has been described in Section 53(1)(iii) does not mean 
religious education. Management of shelter homes is to be provide secular 
education to students, which will result in their growth. Education means modern 
education which will be helpful in growth of children and will also help them in 
earning livelihood in later part of their life. It is also provided that children 
between 6 to 14 years has right to get free and compulsory education under Free 
and Compulsory Education Act, 2009. They are to be taught skill development, 
occupational therapy and life skill education but, said Section does not provide for 
religious education. Therefore, Asha Kiran Institute, Katni, which is registered 
under Juvenile Justice (Care and Protection of Children) Act, 2015 shall not 
provide religious education to orphans or children admitted therein. They are 
required to provide education as defined in Section 53 of  Juvenile Justice (Care 
and Protection of Children) Act, 2015. Therefore, it is for the State Government 
to see that religious education is not imparted in shelter homes to children but 
they are imparted modern education, as laid down in Section 53 of Juvenile 
Justice (Care and Protection of Children) Act, 2015. As per Section 53, State 
Government is free to take action in accordance with Juvenile Justice (Care and 
Protection of Children) Act, 2015 against Asha Kiran Care Institute if there is 
violation of Section 53 and sectarian education is provided to children.

8. Section 75 of Juvenile Justice (Care and Protection of Children) Act,
2015 provides for punishment and sentence of three years only. Police Officer
shall not inquire or investigate a compliant under Section 3 of M.P. Freedom of 
Religion Act, 2021 unless said complaint is a written complaint by a person 
aggrieved, who has been converted or attempt has been made for his conversion or 
by person who are parents or siblings or with leave of the Court by any person who 
is related by blood, marriage or adoption, guardianship or custodianship, as may 
be applicable. In the present case, complaint has been lodged by an individual 
who conducted inspection. No complaint has been made by person converted 
or person aggrieved or against whom attempt is made for conversion or by 
their relatives or blood relatives. In absence of such written complaint, police 
does not have any jurisdiction to inquire or investigate into offence 
committed under Section 3 of Act of 2021. 

9. In view of aforesaid facts and circumstances of the case, anticipatory
bail application filed by the applicants are allowed. 
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10. It is directed that in the event of arrest of applicants by the police in
the aforesaid FIR, applicants shall be released on anticipatory bail on their
furnishing a personal bond in the sum of Rs.1,00,000/- (Rupees One Lac only) 
each with two solvent sureties in the like amount to the satisfaction of the 
Arresting officer (Investigating Officer)/trial Court for his regular appearance 
before the Police during the investigation or before the Court during trial. 

11. It is directed that applicants shall abide by the conditions enumerated
in sub-section (2) of Section 438 of the Cr.P.C. 

12. Certified copy as per rules

Application allowed

I.L.R. 2023 M.P. 1948
Before Mr. Justice Prakash Chandra Gupta

MCRC No. 37462/2022 (Indore) decided on 23 June, 2023

SANJAY KUMAR ...Applicant

Vs.

VASUDEV & anr. …Non-applicants

A. 	 Criminal Procedure Code, 1973 (2 of 1974), Sections 91, 202 & 
482 and Negotiable Instruments Act (26 of 1881), Section 20 – Powers of Court 
– Held – Court is empowered to call any documents u/S 91 Cr.P.C. which are 
necessary for fair proceeding of the case – Court can issue summons to 
persons in whose possession the desirable documents are kept – Powers given 
to Court u/S 91 Cr.P.C. is discretionary in nature and same can be exercised 
judiciously and in proper manner – Trial Court has considered only Section 
20 of 1881 Act and rejected the application – Impugned order set aside – 
Application allowed.  (Paras 8, 11 & 12)

d- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk,¡ 91] 202 o 482 ,oa 
ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 20 & U;k;ky; dh 'kfDr;ka & 
vfHkfu/kkZfjr & U;k;ky; na-iz-la- dh /kkjk 91 ds varxZr fdlh Hkh nLrkost dks tks fd 
izdj.k dh fu"i{k dk;Zokgh ds fy, vko';d gS] dks eaxkus gsrq l'kDr gS & U;k;ky; 
mu O;fDr;ksa dks leu tkjh dj ldrk gS ftuds dCts esa okaNuh; nLrkost j[ks x;s gSa 
& na-iz-la- dh /kkjk 91 ds varxZr U;k;ky; dks iznRr dh xbZ 'kfDr;ka oSosfdd Lo:i 
dh gSa rFkk bUgsa U;k;lEer :i ls rFkk mfpr <ax ls iz;ksx fd;k tk ldrk gS & 
fopkj.k U;k;ky; us dsoy vf/kfu;e 1881 dh /kkjk 20 dks fopkj esa fy;k ,oa vkosnu 
vLohdkj fd;k & vk{ksfir vkns'k vikLr & vkosnu eatwjA 

B. 	 Criminal Procedure Code, 1973 (2 of 1974), Section 202(1) – 
Held – It is clear from Section 202(1) Cr.P.C., subject to the exception 
mentioned u/S 202(1)(a) and (b), if Magistrate postpone the issue of process 
against the accused, he may himself inquire into the case or and direct an 
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investigation to be made by a police officer or by such other person as he 
thinks fit, for the purpose of deciding whether or not there is sufficient 
ground for proceeding.  (Para 10)

[k-  n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 202¼1½ & vfHkfu/kkZfjr 
& na-iz-la- dh /kkjk 202¼1½ ls ;g Li"V gS fd /kkjk 202¼1½¼a½ rFkk ¼b½ ds varxZr 
mfYyf[kr viokn ds v/khu] ;fn eftLVªsV vfHk;qDr ds fo:) vknsf'kdk dk tkjh 
fd;k tkuk LFkfxr djrk gS] rks ;g fofuf'pr djus ds iz;kstu ls fd D;k dk;Zokgh gsrq 
Ik;kZIr vk/kkj gS vFkok ugha og Lo;a izdj.k dh tkap dj ldrk gS vFkok fdlh iqfyl 
vf/kdkjh ;k ,sls vU; O;fDr ftls og mfpr le>rk gks vUos"k.k djus dk funs'k ns 
ldrk gSA 

Case referred:

Criminal Appeal No. 1158/2010 order passed on 06.07.2010 (Supreme 
Court).

Shantanu Naik, for the applicant.
None, for the non-applicants.

O R D E R

PRAKASH CHANDRA GUPTA, J. :- This petition has been filed under 
Section (hereinafter as u/S) 482 of the Code Of Criminal Procedure, 1973 
(hereinafter as Cr.P.C) being aggrieved by the order dated 01.07.2022 in unregistered 
complaint case No.45/2021 passed by Judicial Magistrate First Class, Dr. Ambedkar 
Nagar, Distt. Indore (M.P.), whereby the learned trial Court has rejected the 
application u/S 91 and 202 of Cr.P.C, filed by the petitioner/ complainant.

2.  According to the case, the petitioner/complainant has filed a private 
complaint u/S 200 of Cr.P.C against the respondents/accused persons for the 
offence punishable u/S 420, 467, 468, 471, 408, 409 and 120-B of the Indian Penal 
Code, 1860 (hereinafter as IPC) contending that the petitioner being the chairman 
of Infantry School Vetan Bhogi Sahkari Sankh Sanstha (hereinafter as Institution) 
took a loan of Rs.4,00,000/- on 07.07.2015 and had issued a signed and blank 
cheque (cheque No.119270) in favour of the institution as a loan security. The 
respondent No.1 and respondent No.2 are chairman and accountant of institution 
respectively. The respondents, without the consent of the petitioner/complainant 
misused their power, committed forgery of the aforesaid cheque and illegally 
withdrew Rs.34,650/- from the bank account of the petitioner and deposited in the 
account of the institution. Thereafter, on 07.07.2016, the respondents deposited 
Rs.12,900/- in loan account of the petitioner and remaining amount Rs.7,850/-, 
Rs.7,750/- and Rs.7,650/- was illegally deposited in the account of Suresh, Ashok 
Kumar and Sachin Sharma. Thereby, the respondents have misused the aforesaid 
cheque and have illegally received the aforesaid amount.
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3. The petitioner filed an application (Annexure P-9) u/S 91 and 202 of 
Cr.P.C to produce aforementioned cheque and concerning bank statement from 
manager/authorized officers of Indore Premium Cooperative bank, Branch 
Mhow, Ambedkar Nagar and to examine handwriting of the cheque from the 
handwriting expert.

4. Learned trial Court considering provision of Section 20 of the Negotiable 
Instrument Act, 1881 has rejected the application.

5. Learned counsel for the petitioner submits that the complaint is based on 
the aforesaid cheque and the cheque is in possession of Indore Premium 
Cooperative bank, Branch Mhow, Ambedkar Nagar. Therefore, the production of 
the cheque is the most essential element of the case, but the trial Court without 
considering Section 91 and Section 202 of Cr.P.C has rejected the application. 
Therefore, impugned order is perverse and is also against the settled principle of 
law.

6. I have heard learned counsel for the petitioner and perused the record.

7. For deciding the issue, in the present case, it is apposite to reproduce here 
Sections 91 and 202 of Cr.P.C which run as under:-

"   91. Summons to produce document or other thing.—

(1)  Whenever any Court or any officer in charge of a police 
station considers that the production of any document or other 
thing is necessary or desirable forthe purposes of any 
investigation, inquiry, trial or other proceeding under this Code by 
or before such Court or officer, such Court may issue a summons, 
or such officer a written order, to the person in whose possession or 
power such document or thing is believed to be, requiring him to 
attend and produce it, or to produce it, at the time and place stated 
in the summons or order.

(2) Any person required under this section merely to produce a 
document or other thing shall be deemed to have complied with the 
requisition if he causes such document or thing to be produced 
instead of attending personally to produce the same.

(3) Nothing in this section shall be deemed—

(a) to affect sections 123 and 124 of the Indian Evidence Act, 
1872 (1 of 1872), or the Bankers' Books Evidence Act, 1891 (13 of 
1891), or

(b) to apply to a letter, postcard, telegram or other document 
or any parcel or thing in the custody of the postal or telegraph 
authority.
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202. Postponement of issue of process.— (1) Any Magistrate, on 
receipt of a complaint of an offence of which he is authorised to take 
cognizance or which has been made over to him under section 192, 
may, if he thinks fit, 1 [and shall, in a case where the accused is 
residing at a place beyond the area in which he exercises his 
jurisdiction,] postpone the issue of process against the accused, 
and either inquire into the case himself or direct an investigation to 
be made by a police officer or by such other person as he thinks fit, 
for the purpose of deciding whether or not there is sufficient ground 
for proceeding:

Provided that no such direction for investigation shall be made,—

(a) where it appears to the Magistrate that the offence 
complained of is triable exclusively by the Court of Session; or

(b) where the complaint has not been made by a Court, unless 
the complainant and the witnesses present (if any) have been 
examined on oath under section 200.

(2) In an inquiry under sub-section (1), the Magistrate
may, if he thinks fit, take evidence of witnesses on oath:

Provided that if it appears to the Magistrate that the offence 
complained of is triable exclusively by the Court of Session, he 
shall call upon the complainant to produce all his witnesses and 
examine them on oath.

(3) If an investigation under sub-section (1) is made by a 
person not being a police officer, he shall have for that investigation 
all the powers conferred by this Code on an officer in charge of a 
police station except the power to arrest without warrant."

8.     Bare reading of the aforementioned provisions, it is reflected that the Court is 
empowered to call any documents u/S 91 of Cr.P.C, which are necessary to fair 
proceeding of the case. The Court can issue summons to the persons in whose 
possession the desirable documents are kept. The powers which have been given 
to the Court u/S 91 of Cr.P.C is discretionary in nature and same can be exercised 
judiciously and in proper manner. It also shows that the power to issue summon 
for the production of a document are a thing is to be exercised whenever the Court 
considers that its production is necessary or desirable for the purpose of 
investigation, inquiry, trial or other proceeding.

9.  In the case of Shivjee Singh V Nagendra Tiwari And Ors. [order dated  
06.07.2010, passed  in  Criminal Appeal No.1158/2010], Hon'ble the Supreme 
Court has opined in Paragraph 8 as under:-

"  8. The object of examining the complainant and the witnesses is to 
ascertain the truth or falsehood of the complaint and determine 

1951I.L.R. 2023 M.P. Sanjay Kumar Vs. Vasudev



whether there is a prima facie case against the person who, 
according to the complainant has committed an offence. If upon 
examination of the complainant and/or witnesses, the Magistrate is 
prima facie satisfied that a case is made out against the person 
accused of committing an offence then he is required to issue 
process. Section 202 empowers the Magistrate to postpone the 
issue of process and either inquire into the case himself or direct an 
investigation to be made by a police officer or such other person as 
he may think fit for the purpose of deciding whether or not there is 
sufficient ground for proceeding. Under Section 203, the 
Magistrate can dismiss the complaint if, after taking into 
consideration the statements of the complainant and his witnesses 
and the result of the inquiry/investigation, if any, done under 
Section 202, he is of the view that there does not exist sufficient 
ground for proceeding. On the other hand, Section 204 provides for 
issue of process if the Magistrate is satisfied that there is sufficient 
ground for doing so. The expression " sufficient ground" used in 
Sections 203, 204 and 209 means the satisfaction that a prima facie 
case is made out against the person accused of committing an 
offence and not sufficient ground for the purpose of conviction. 
This interpretation of the provisions contained in Chapters XV and 
XVI of Cr.P.C. finds adequate support from the judgments of this 
Court in R.C. Ruia v. State of Bombay, 1958 SCR 618, Vadilal 
Panchal v. Duttatraya Dulaji Ghadigaonkar (1961) 1 SCR 1, 
Chandra Deo Singh v. Prokash Chandra Bose (1964) 1 SCR 639, 
Nirmaljit Singh Hoon v. State of West Bengal (1973) 3 SCC 753, 
Kewal Krishan v. Suraj Bhan (1980) Supp SCC 499, Mohinder 
Singh v. Gulwant Singh (1992) 2 SCC 213 and Chief Enforcement 
Officer v. Videocon International Ltd. (2008) 2 SCC 492. "

10. Therefore, it is clear from Section 202(1) Cr.P.C., subject to the exception 
mentioned u/S 202(1)(a) and (b), if the magistrate postpone the issue of process 
against the accused he may himself inquire into the case or and direct an 
investigation to be made by a Police Officer or by such other person as he thinks 
fit, for the purpose of deciding whether or not there is sufficient ground for 
proceeding.

11. It appears from the impugned order that the trial Court has not considered 
the aforementioned provision of law while deciding the application (Annexure P-
9) and passing the impugned order. It also appears that the trial Court has 
considered only Section 20 of the Negotiable Instrument Act, 1881 and rejected 
the application (Annexure P-9), therefore, it is apparent that the trial Court has 
failed to exercise its power judiciously as provided u/S 91 and 202 of Cr.P.C and 
has erred by rejecting the application. Therefore, the impugned order is perverse 
in law and is not sustainable.
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12. Resultantly, the petition is allowed and impugned order dated 01.07.2022 
passed by the trial Court is set aside. The trial Court is directed to re-hear the 
petitioner on the application (Annexure P-9) and decide it in accordance with the 
law.

Application allowed

I.L.R. 2023 M.P. 1953 (DB)
Before Mr. Justice Sheel Nagu & Mr. Justice Avanindra Kumar Singh

MCRC No. 10203/2023 (Jabalpur) decided on 7 July, 2023

RAJENDRA KUMAR BATHAM  ...Applicant

Vs.

STATE OF M.P. …Non-applicant                                                                         

Criminal Procedure Code, 1973 (2 of 1974), Section 482 – Second FIR 
on Same Facts – Quashment – Held – Quashment of FIR No. 89/2021 
registered at P.S. EOW Bhopal cannot be allowed as this FIR fails to satisfy 
the test of “sameness” and “consequences” because the complainant, 
accused and nature of allegations in Crime No. 435/2017 registered at P.S. 
Industrial Area, Dewas and FIR No. 89/2021 are not same – Application 
dismissed.  (Paras 14, 17 & 18)

	n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 482 & leku rF;ksa ij f}rh; 
izFke lwpuk izfrosnu & vfHk[kaaMu & vfHkfu/kkZfjr & iqfyl Fkkuk vkfFkZd vijk/k 
izdks"B esa ntZ izFke lwpuk izfrosnu Ø- 89@2021 ds vfHk[kaMu dks eatwjh ugha nh tk 
ldrh D;ksafd ;g izFke lwpuk izfrosnu **lekurk** rFkk **ifj.kke** dh dlkSVh ij [kjk 
ugha mrjrk D;ksafd iqfyl Fkkuk vkS|ksfxd {ks= nsokl esa ntZ vijk/k Ø- 435@2017 
rFkk izFke lwpuk izfrosnu Ø- 89@2021 eas ifjoknh] vfHk;qDr rFkk vfHkdFkuksa dh 
izd`fr leku ugha gSa & vkosnu [kkfjtA 

Cases referred:

(2001) 6 SCC 181, (2013) 6 SCC 348 = AIR 2013 SC 3794, (2018) 4 SCC 
579, 2018 SCC Online MP 1769.

Alok Vagrecha and S.D. Mishra, for the applicant. 
Madhur Shukla, for the non-applicant. 

O R D E R

The Order of the Court was passed by :
AVANINDRA KUMAR SINGH, J. :- Though this matter is listed today for orders on 
admission, however, with the consent of learned counsel for the parties it is heard 
finally.
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2. Petitioner-Rajendra Kumar Batham, a Retired Judicial Officer, has filed 
this petition under Section 482 of the Code of Criminal Procedure (for brevity 
"Cr.P.C.") for quashing of F.I.R. No.89/2021 dated 29.12.2021 registered at 
Police Station, Economic Offences Wing, Bhopal for offences under sections 420, 
467, 468, 471, 406, 409 & 120-B of the Indian Penal Code (hereinafter referred to 
as the "IPC") and sections 7, 13(1)(a) & 13(2) of the Prevention of Corruption 
Act,1988.

3. As per prosecution case, the petitioner was a member of Madhya Pradesh 
Judiciary and was posted in different Districts. Between period 01.04.2012 to 
30.03.2013, he was posted in Dewas on deputation in the Labour Court and 
thereafter he was relieved from the post and was posted at CJM Rajgarh Biaora. 
He stood retired from the service on 24.04.2014.

4. In the year 2017, the petitioner was informed by the Labour Court Dewas 
in 2014-15 that by playing fraud a bank account was opened, in which, 
Government money has been misappropriated. On this information the petitioner 
informed the Bank, Treasury and Police by letters Annxures (sic : Annexures) P/2 
to P/4 respectively. On 08.07.2017 the petitioner by Annexure-P/04 informed the 
Police Station Dewas that in his name on the basis forged document an account 
has been opened, thereby causing loss to public exchequer, and further revealed 
that unknown person on the basis of photocopy of the documents of the 
complainant and photocopy of Identity Card Account opened on 22.04.2015, 
withdrew Government money.

5. On the basis of report police lodged an FIR No. 435/2017 against 
Narshing Baghel and Rajendra Bahadur Tamrakar for offences under Sections 
409, 419, 420, 468, 467, 471 and 120-B of IPC and after investigation filed 
charge-sheet, in which, trial is underway. It is alleged that after four years of 
lodging Annexure P/4 the economic Offence (EOW) Bhopal without any basis 
lodged FIR against the petitioner. Besides this, the Labour Court Dewas has also 
sent an intimation to the petitioner to deposit Rs. 1,91,62,942/- which are alleged 
to be embezzled during petitioner's tenure, in that matter petitioner has filed a 
separate Writ Petition No. 7317/2022, which is now pending in the High Court at 
Jabalpur ( as per CMIS report).

6. The second FIR has been lodged without any basis. It is also submitted that 
successor of the petitioner in Dewas Labour Court Shri Sachin Vijaywargiya by 
letter dated 20.09.2014, Letter No. 686 had requested the DDO login password in 
the name of Rajendra Bahadur Tamrakar for which the petitioner is not 
responsible. The petitioner was informed of the embezzlement on 07.07.2017 by 
the then Labour Judge, Dewas Shri Atmaram Ji Kheria that unknown person by 
opening an account in the Bank of India, Industrial Branch, Dewas, in the 
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petitioner's name and has made transaction between 22.04.2015 to 30.06.2017 
and on the said information the petitioner has lodged a complaint (Annexure P/4). 
The charge-sheet on the basis of Annexure-P/4 is Annexure-P/6. It is submitted 
that after his retirement the petitioner never visited Dewas, therefore, there is no 
question of his opening bank account in Dewas. On the basis of report lodged by 
the petitioner, Sessions Trial No.374/2018 [State Vs.Rajendra Bahadur Tamrakar] 
is pending in the Court, in which, the petitioner has made deposition on 06.1.2023 
as is evident from Annexure-P/7.

7.  Regarding withdrawal/embezzlement of government money Ms.Veena 
Jain, Joint Director (Treasury & Accounts), Indore and Shri J. K.Sharma, 
Additional Director, (Treasury & Accounts), Bhopal have given separate enquiry 
reports, wherein the petitioner was not found responsible. It is submitted that 
when on the same set of facts earlier case has already been registered, then on the 
same basis second F.I.R. cannot be lodged. The Economic Offence Wing, Bhopal 
has failed to investigate that documents produced for opening of account and 
signature were forged so also the nomination in the account, name of Sushma as 
wife of account holder is mentioned, whereas Sushma is not the wife of petitioner. 
Similarly, wrong phone number has been mentioned. The pass-book, ATM and 
cheque book have not been seized to enquire as to who is operating the account. 
The CCTV Footages have not been confiscated and, therefore, prayer has been 
made to quash the FIR No.89/2021 registered at Police Station, EOW, Bhopal for 
offences under sections 420, 467, 468, 471, 406, 409 & 120-B of IPC and 7, 
13(1)(a) & 13(2) of Prevention of Corruption Act.

8. On the other hand the counsel for the respondent-EOW has stated that the 
matter is under investigation. There are strong leads in suspicion against the 
present petitioner. Hence, prayed for dismissed of instant petition.

9. We have heard the rival parties and perused the record including FIR 
No.89/2021.

The question before this Court is whether second FIR can be quashed 
on the basis of submissions made by the petitioner.

10. As per case diary of Crime No.89/2021 it is evident that FIR has been 
lodged against Bherusingh Chouhan, Narsingh Baghel (daily waged peon), 
Rajendra Bahadur Tamrakar (Assistant Grade-II) and all staff of Labour Court, 
Dewas, Rajendra Kumar Batham, the then Presiding Officer, Labour Court, 
Dewas (since Retired), Jai Ram Dabar, Peon, Industrial Court, Indore, Sachin 
Kumar Vijayvargiya, the then Presiding Officer, Labour Court, Dewas (now 
Retired), Noor Singh and other persons.

11.   Learned counsel for the petitioner has placed reliance on the decision in the 
cases of T.T.Antony Vs. State of Kerala and others, (2001) 6 SCC 181 and 
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Amitbhai Anilchandra Shah Vs. Central Bureau of Investigation and another, 
(2013) 6 SCC 348=AIR 2013 SC 3794. The Supreme Court in paragraphs 20 & 27 
of T.T.Antony (supra) has held as under:- 

"  20. From the above discussion it follows that under the 
scheme of the provisions of Sections 154, 155, 156, 157, 
162, 169, 170 and 173 CrPC only the earliest or the first 
information in regard to the commission of a cognizable 
offence satisfies the requirements of Section 154 CrPC. 
Thus there can be no second FIR and consequently there 
can be no fresh investigation on receipt of every subsequent 
information in respect of the same cognizable offence or the 
same occurrence or incident giving rise to one or more 
cognizable offences. On receipt of information about a 
cognizable offence or an incident giving rise to a 
cognizable offence or offences and on entering the FIR in 
the station house diary, the officer in charge of a police 
station has to investigate not merely the cognizable offence 
reported in the FIR but also other connected offences found 
to have been committed in the course of the same 
transaction or the same occurrence and file one or more 
reports as provided in Section 173 CrPC.

27. A just balance between the fundamental rights of the 
citizens under Articles 19 and 21 of the Constitution and the 
expansive power of the police to investigate a cognizable 
offence has to be struck by the court. There cannot be any 
controversy that sub-section (8) of Section 173 CrPC 
empowers the police to make further investigation, obtain 
further evidence (both oral and documentary) and forward 
a further report or reports to the Magistrate. In Narang 
case [(1979) 2 SCC 322 : 1979 SCC (Cri) 479] it was, 
however, observed that it would be appropriate to conduct 
further investigation with the permission of the court. 
However, the sweeping power of investigation does not 
warrant subjecting a citizen each time to fresh investigation 
by the police in respect of the same incident, giving rise to 
one or more cognizable offences, consequent upon filing of 
successive FIRs whether before or after filing the final 
report under Section 173(2) CrPC. It would clearly be 
beyond the purview of Sections 154 and 156 CrPC, nay, a 
case of abuse of the statutory power of investigation in a 
given case. In our view a case of fresh investigation based 
on the second or successive FIRs, not being a counter-case, 
filed in connection with the same or connected cognizable 
offence alleged to have been committed in the course of the 
same transaction and in respect of which pursuant to the 
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first FIR either investigation is under way or final report 
under Section 173(2) has been forwarded to the Magistrate, 
may be a fit case for exercise of power under Section 482 
CrPC or under Articles 226/227 of the Constitution." 

12. In the case of Amitbhai Anilchandra Shah (supra) in  paragraphs 45, 46, 48, 52 
& 53 the Supreme Court observed thus:

"45 .Ram Lal Narang [Ram Lal Narang v. State (Delhi 
Admn.), (1979) 2 SCC 322 : 1979 SCC (Cri) 479] was cited 
to be an authority carving out an exception to the general 
rule that there cannot be a second FIR in respect of the same 
offence. This Court, in the said decision, held that a second 
FIR would lie in an event when pursuant to the investigation 
in the first FIR, a larger conspiracy is disclosed, which was 
not part of the first FIR. In the case on hand, while 
entrusting the investigation of the case relating to the killing 
of Sohrabuddin and Kausarbi to CBI, this Court, by order 
dated 12-1-2010 [(2010) 2 SCC 200 : (2010) 2 SCC (Cri) 1 
006] , expressed a suspicion that Tulsiram Prajapati could 
have been killed because he was an eyewitness to the 
killings of Sohrabuddin and Kausarbi.

46. CBI also filed an FIR on 1-2-2010 based upon the 
aforesaid judgment dated 12-1-2010 [(2010) 2 SCC 200 : 
(2010) 2 SCC (Cri) 1006] and conducted the investigation 
reaching to a conclusion that conspiracy to kill Sohrabuddin 
and Kausarbi and conspiracy to kill Tulsiram Prajapati 
were part of the same transaction inasmuch as both these 
conspiracies were entered into from the very outset in 
November 2005. Based upon its investigation, CBI filed a 
status report(s) before this Court and an affidavit in Writ 
Petition (Crl.) No. 115 of 2007 bringing to the notice of this 
Court that killing of Tulsiram Prajapati was also a part of 
the same transaction and the very same conspiracy in which 
killings of Sohrabuddin and Kausarbi took place and unless 
CBI is entrusted with the investigation of Tulsiram case, it 
will not be able to unearth the larger conspiracy covered in 
the first FIR. The fact that even as per CBI, the scope of 
conspiracy included alleged killing of Sohrabuddin and 
Kausarbi and alleged offence of killing of Tulsiram 
Prajapati and the same is unequivocally established by the 
order passed by this Court on 12-8-2010 in Rubabbuddin 
Sheikh v. State of Gujarat [Rubabbuddin Sheikh v. State of 
Gujarat, WP (Crl.) No. 6 of 2007, order dated 12-8-2010 
(SC). For the text of the order see para 27 below.] which is 
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fortified by the status report dated 11-11-2011 filed by CBI 
has already been extracted in paragraphs supra.

48. Upkar Singh [(2004) 13 SCC 292 : 2005 SCC (Cri) 211] 
also carves out a second exception to the rule prohibiting 
lodging of second FIR for the same offence or different 
offences committed in the course of the transaction 
disclosed in the first FIR. The only exception to the law 
declared in T.T. Antony [(2001) 6 SCC 181 : 2001 SCC (Cri) 
1048] , which is carved out in Upkar Singh [(2004) 13 SCC 
292 : 2005 SCC (Cri) 211] is to the effect that when the 
second FIR consists of alleged offences which are in the 
nature of the cross-case/cross-complaint or a counter-
complaint, such cross-complaint would not (sic) be 
permitted as second FIR. In the case on hand, it is not the 
case of CBI that the FIR in Tulsiram Prajapati's case is a 
cross-FIR or a counter-complaint to the FIR filed in 
Sohrabuddin and Kausarbi's case being FIR dated 1-2-
2010.

52. This Court accepting the plea of CBI in Narmada Bai 
[(2011) 5 SCC 79 : (2011) 2 SCC (Cri) 526] that killing of 
Tulsiram Prajapati is part of the same series of cognizable 
offence forming part of the first FIR directed CBI to "  take 
over"  the investigation and did not grant the relief prayed 
for i.e. registration of a fresh FIR. Accordingly, filing of a 
fresh FIR by CBI is contrary to various decisions of this 
Court.

a). The various provisions of the Code of Criminal 
Procedure clearly show that an officer-in-charge of a police 
station has to commence investigation as provided in 
Section 156 or 157 of the Code on the basis of entry of the 
first information report, on coming to know of the 
commission of cognizable offence. On completion of 
investigation and on the basis of the evidence collected, the 
investigating officer has to form an opinion under Section 
169 or 170 of the Code and forward his report to the 
Magistrate concerned under Section 173(2) of the Code.

b) The various provisions of the Code of Criminal 
Procedure clearly show that an officer-in-charge of a police 
station has to commence investigation as provided in 
Section 156 or 157 of the Code on the basis of entry of the 
first information report, on coming to know of the 
commission of cognizable offence. On completion of 
investigation and on the basis of the evidence collected, the 
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investigating officer has to form an opinion under Section 
169 or 170 of the Code and forward his report to the 
Magistrate concerned under Section 173(2) of the Code.

c) Even after filing of such a report, if he comes into 
possession of further information or material, there is no 
need to register a fresh FIR, he is empowered to make 
further investigation normally with the leave of the court 
and where during further investigation, he collects further 
evidence, oral or documentary, he is obliged to forward the 
same with one or more further reports which is evident from 
sub-section (8) of Section 173 of the Code. Under the 
scheme of the provisions of Sections 154, 155, 156, 157, 
162, 169, 170 and 173 of the Code, only the earliest or the 
first information in regard to the commission of a 
cognizable offence satisfies the requirements of Section 154 
of the Code. Thus, there can be no second FIR and, 
consequently, there can be no fresh investigation on receipt 
of every subsequent information in respect of the same 
cognizable offence or the same occurrence or incident 
giving rise to one or more cognizable offences.

d) Further, on receipt of information about a cognizable 
offence or an incident giving rise to a cognizable offence or 
offences and on entering FIR in the station house diary, the 
officer in charge of the police station has to investigate not 
merely the cognizable offence reported in the FIR but also 
other connected offences found to have been committed in 
the course of the same transaction or the same occurrence 
and file one or more reports as provided in Section 173 of 
the Code. Sub- section (8) of Section 173 of the Code 
empowers the police to make further investigation, obtain 
further evidence (both oral and documentary) and forward 
a further report(s) to the Magistrate. A case of fresh 
investigation based on the second or successive FIRs not 
being a counter-case, filed in connection with the same or 
connected cognizable offence alleged to have been 
committed in the course of the same transaction and in 
respect of which pursuant to the first FIR either investigation 
is underway or final report under Section 173(2) has been 
forwarded to the Magistrate, is liable to be interfered with 
by the High Court by exercise of power under Section 482 of 
the Code or under Articles 226/227 of the Constitution.

e) The first information report is a report which gives first 
information with regard to any offence. There cannot be 
second FIR in respect of the same offence/event because 
whenever any further information is received by the 
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investigating agency, it is always in furtherance of the first 
FIR.

f) In the case on hand, as explained in the earlier 
paragraphs, in our opinion, the second FIR was nothing but 
a consequence of the event which had taken place on 25-11-
2005/26-11-2005. We have already concluded that this 
Court having reposed faith in CBI accepted their 
contention that Tulsiram Prajapati encounter is a part of 
the same chain of events in which Sohrabuddin and 
Kausarbi were killed and directed CBI to " take up"  the 
investigation.

g) For vivid understanding, let us consider a situation in 
which Mr A having killed B with the aid of C, informs the 
police that unknown persons killed B. During investigation, 
it revealed that A was the real culprit and D abetted A to 
commit the murder. As a result, the police officer files the 
charge-sheet under Section 173(2) of the Code with the 
Magistrate. Although, in due course, it was discovered 
through further investigation that the person who abetted 
Mr A was C and not D as mentioned in the charge-sheet 
filed under Section 173 of the Code. In such a scenario, 
uncovering of the later fact that C is the real abettor will not 
demand a second FIR rather a supplementary charge-sheet 
under Section 173(8) of the Code will serve the purpose.

h) Likewise, in the case on hand, initially CBI took a 
stand that the third person accompanying Sohrabuddin and 
Kausarbi was Kalimuddin. However, with the aid of further 
investigation, it unveiled that the third person was Tulsiram 
Prajapati. Therefore, only as a result of further investigation, 
CBI has gathered the information that the third person was 
Tulsiram Prajapati. Thus a second FIR in the given facts 
and circumstances is unwarranted : instead filing of a 
supplementary charge-sheet in this regard will suffice the 
issue.

i) Administering criminal justice is a two- end process, 
where guarding the ensured rights of the accused under the 
Constitution is as imperative as ensuring justice to the 
victim. It is definitely a daunting task but equally a 
compelling responsibility vested on the court of law to 
protect and shield the rights of both. Thus, a just balance 
between the fundamental rights of the accused guaranteed 
under the Constitution and the expansive power of the 
police to investigate a cognizable offence has to be struck 
by the court. Accordingly, the sweeping power of 
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investigation does not warrant subjecting a citizen each 
time to fresh investigation by the police in respect of the 
same incident, giving  rise   to one or more cognizable 
offences. As a consequence, in our view this is a fit case for 
quashing the second FIR to meet the ends of justice.

j) The investigating officers are the kingpins in the criminal 
justice system. Their reliable investigation is the leading 
step towards affirming complete justice to the victims of the 
case. Hence they are bestowed with dual duties i.e. to 
investigate the matter exhaustively and subsequently 
collect reliable evidences to establish the same. 

53. In the light of the specific stand taken by CBI before this 
Court in the earlier proceedings by way of assertion in the 
form of counter-affidavit, status reports, etc. we are of the 
view that filing of the second FIR and fresh charge-sheet is 
violative of fundamental rights under Articles 14, 20 and 21 
of the Constitution since the same relate to alleged offence 
in respect of which an FIR had already been filed and the 
court has taken cognizance. This Court categorically 
accepted CBI's plea that killing of Tulsiram Prajapati is a 
part of the same series of cognizable offence forming part of 
the first FIR and in spite of the fact that this Court directed 
CBI to "  take over"  the investigation and did not grant the 
relief as prayed, namely, registration of fresh FIR, the 
present action of CBI filing fresh FIR is contrary to various 
judicial pronouncements which is demonstrated in the 
earlier part of our judgment."

13.  The Inquiry Reports submitted by Team of Ms.Veena Jain, Joint Director 
(Treasury & Accounts), Indore as also Shri J.K.Sharma, Additional Director in the 
matter are on record. Page 57 of the first report is important, in which, Treasury 
Officer as well as Staff has been found liable. As regards report of Shri J.K.Sharma 
is concerned, in paragraphs 66 & 67 the Officers/employees alongwith Staff of 
Treasury have been found liable. The details have also been given as to the amount 
credited into 08 accounts.

14.  In the charge-sheet filed on the basis of Crime No.435/2017 the Police 
Station, Industrial Area, Dewas it has been mentioned that partial charge-sheet 
being filed against the accused persons, namely, Rajendra Bahadur Tamrarkar, 
which is not complete. However, regarding other accused persons the 
investigation continued. It is clearly mentioned that the investigation is 
incomplete. It is also mentioned that the ATM Card, cheque book is dispatched by 
post on the address of the account holder. In the circumstances, it is alleged that 
why the Presiding Officer did not take any action, if the previous Presiding Officer 
was not at the given address. It is also mentioned that the charge-sheet is being 
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produced because if it is not filed, then Rajendra Bahadur would get benefit of 
section 167(2) Cr.P.C. It is also evident from the copy of Court statement filed by 
the petitioner that only evidence of PW.1-Rajendra Batham (petitioner) was 
recorded on 06.1.2023.

15.    In the case of P.Sreekumar Vs. State of Kerala and others, (2018) 4 SCC 
579 in paragraphs 23 to 37 it has been held as under:

 "23. Having heard the learned counsel for the appellant 
and Respondent 2, who appeared in person, we are 
inclined to allow the appeal and set aside the 
impugned order passed in P. Sreekumar v. Mohan 
Prasad [P. Sreekumar v. Mohan Prasad, 2014 SCC 
OnLine Ker 8926] .

24. The question, which fell for consideration before
the High Court, was that if two FIRs are filed in
relation to the same offence and against the same
accused, whether the subsequent FIR was liable to be
quashed or not.

25. The Single Judge placed reliance on three 
decisions of this Court in State of Haryana v. Bhajan 
Lal [State of Haryana v. Bhajan Lal, 1992 Supp (1) 
SCC 335 : 1992 SCC (Cri) 426] , Madhu Limaye v. 
State of Maharashtra [Madhu Limaye v. State of 
Maharashtra, (1977) 4 SCC 551 : 1978 SCC (Cri) 10] 
and R.P. Kapur v. State of Punjab [R.P. Kapur v. State 
of Punjab, AIR 1960 SC 866 : 1960 Cri LJ 1239]  and 
quashed the  second FIR/charge-sheet under Section 
482 of the Code.

26. In our view, the High Court had committed 
jurisdictional error in quashing the subsequent FIR/ 
charge-sheet, which was filed at the instance of
the appellant against Respondent 3 without adverting
to the law on the subject.

27. In our opinion, the law on the subject which 
governs the controversy involved in the appeal is no 
more res integra and settled by the decision of this 
Court (three-Judge Bench) in Upkar Singh v. Ved 
Prakash [Upkar Singh v. Ved Prakash, (2004) 13 SCC 
292 : 2005 SCC (Cri) 211] and also by the subsequent 
decisions.
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28. Their Lordships after examining all the 
previous case-laws on the subject laid down the 
following proposition of law in the following words 
speaking through N. Santosh Hegde, J.: (Upkar Singh 
case [Upkar Singh v. Ved Prakash, (2004) 13 SCC 292 
: 2005 SCC (Cri) 211] , SCC pp. 299-300, paras 2325)

"  23. Be that as it may, if the law laid down by this Court 
in T.T. Antony case [T.T. Antony v. State of Kerala, 
(2001) 6 SCC 181 : 2001 SCC (Cri) 1048] is to be 
accepted as holding that a second complaint in regard 
to the same incident filed as a counter-complaint is 
prohibited under the Code then, in our opinion, such 
conclusion would lead to serious consequences. This 
will be clear from the hypothetical example given 
hereinbelow i.e. if in regard to a crime committed by 
the real accused he takes the first opportunity to lodge 
a false complaint and the same is registered by the 
jurisdictional police then the aggrieved victim of such 
crime will be precluded from lodging a complaint 
giving his version of the incident in question, 
consequently he will be deprived of his legitimated 
right to bring the real accused to book. This cannot be 
the purport of the Code.

24. We have already noticed that in T.T. Antony case 
[T.T. Antony v. State of Kerala, (2001) 6 SCC 181 : 
2001 SCC (Cri) 1048] this Court did not consider the 
legal right of an aggrieved person to file counterclaim, 
on the contrary from the observations found in the said 
judgment it clearly indicates that filing a counter-
complaint is permissible.

25. In the instant case, it is seen in regard to the 
incident which took place on 20-5-1995, the appellant 
and the first respondent herein have lodged separate 
complaints giving different versions but while the 
complaint of the respondent was registered by the police 
concerned, the complaint of the appellant was not so 
registered, hence on his prayer the learned Magistrate was 
justified in directing the police concerned to register a case 
and investigate the same and report back. In our opinion, 
both the learned Additional Sessions Judge and the High 
Court erred in coming to the conclusion that the same is hit 
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by Section 161 or 162 of the Code which, in our considered 
opinion, has absolutely no bearing on the question 
involved. Section 161 or 162 of the Code does not refer to 
registration of a case, it only speaks of a statement to be 
recorded by the police in the course of the investigation and 
its evidentiary value.

" 29. The aforesaid principle was reiterated by this Court 
(two-Judge Bench) in Surender Kaushik v. State of U.P. 
[Surender Kaushik v. State of U.P., (2013) 5 SCC 148 : 
(2013) 2 SCC (Cri) 953] in the following words: (SCC p. 
158, para 24)

"  24. From the aforesaid decisions, it is quite luminous that 
the lodgment of two FIRs is not permissible in respect of one 
and the same incident. The concept of sameness has been 
given a restricted meaning. It does not encompass filing of a 
counter-FIR relating to the same or connected cognizable   
offence. What is prohibited is any further complaint by the 
same complainant and others against the same accused 
subsequent to the registration of the case under the Code, 
for an investigation in that regard would have already 
commenced and allowing registration of further complaint 
would amount to an improvement of the facts mentioned in 
the original complaint. As is further made clear by the 
three-Judge Bench in Upkar Singh [Upkar Singh v. Ved 
Prakash, (2004) 13 SCC 292 : 2005 SCC (Cri) 211] , the 
prohibition does not cover the allegations made by the 
accused in the first FIR alleging a different version of the 
same incident. Thus, rival versions in respect of the same 
incident do take different shapes and in that event, lodgment 
of two FIRs is permissible. "

30. Keeping the aforesaid principle of law in mind when we 
examine the facts of the case at hand, we find that the second 
FIR filed by the appellant against Respondent 3 though 
related to the same incident for which the first FIR was filed 
by Respondent 2 against the appellant-Respondent 3 and 
three bank officials, yet the second FIR being in the nature 
of a counter-complaint against Respondent 3 was legally 
maintainable and could be entertained for being tried on its 
merits.

31. In other words, there is no prohibition in law to file 
the second FIR and once it is filed, such FIR is capable of 
being taken note of and tried on merits in accordance with 
law.

1964 I.L.R. 2023 M.P.Rajendra Kumar Batham Vs. State of M.P. (DB)



32. It is for the reasons that firstly, the second FIR was 
not filed by the same person, who had filed the first FIR. 
Had it been so, then the situation would have been 
somewhat different. Such was not the case here; second, it 
was filed by the appellant as a counter-complaint against 
Respondent 3; third, the first FIR was against five persons 
based on one set of allegations whereas the second FIR was 
based on the allegations different from the allegations made 
in the first FIR; and lastly, the High Court while quashing 
the second FIR/charge-sheet did not examine the issue 
arising in the case in the light of law laid down by this Court 
in the two aforementioned decisions of this Court in Upkar 
Singh [Upkar Singh v. Ved Prakash, (2004) 13 SCC 292 : 
2005 SCC (Cri) 211] and Surender Kaushik [Surender 
Kaushik v. State of U.P., (2013) 5 SCC 148 : (2013) 2 SCC 
(Cri) 953] and simply referred the three decisions of this 
Court mentioned above wherein this Court has laid down 
general principle of law relating to exercise of inherent 
powers under Section 482 of the Code.

33. In the light of the foregoing discussion and the
four reasons mentioned above, we are unable to
agree with the reasoning and the conclusion of the
High Court and are, therefore, inclined to set aside
the impugned order.

34. The Magistrate will now proceed to try and
decide the case on merits and while doing so, he will
be free to examine all the issues arising in the case
from all the angles in the light of the evidence that
will be adduced by the parties.

35. If the Magistrate finds that the material brought on 
record against any person(s) including the appellant herein 
in the evidence indicating the involvement of any such 
person(s) in commission of the alleged offences, he will be 
free to proceed against any such person(s) in accordance 
with law and bring the proceedings to its logical end 
uninfluenced by any of our observations.

36. Let the trial before the Magistrate concerned be 
over, as directed above, within a year as an outer limit.

37. With these observations and directions, the appeal 
succeeds and is accordingly allowed. The impugned order 
passed in P. Sreekumar v. Mohan Prasad [P. Sreekumar v. 
Mohan Prasad, 2014 SCC OnLine Ker 8926] is set aside. 
As a result, CC No. 2682 of 2002 on the file of JMFC II, 
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Ernakulum is restored to its file for being tried on merits in 
accordance with law."

16.   In the case of Taranjeet Singh Hora Vs. State of M.P., 2018 SCC Online 
MP 1769 it has been held by this Court in paragraphs 15 & 16, which is reproduced 
below:- 

" 15. The position of law which emerges from the aforesaid 
judgments is that subsequent FIR for different offences 
committed in the same transaction or offence arising as a 
consequence of prior offence is not permissible but the 
second complaint in regard to same incident filed as a 
counter complaint is permitted under the Cr.P.C. and the 
second FIR for the same nature of offence against same 
accused person lodged by a different person or containing 
the different allegations is maintainable.

16. Examining the present case in the light of the aforesaid 
judgment, it is found that though all the three FIRs contain 
the same allegation against same accused persons but they 
have been lodged at the instance of the different persons 
and these three FIRs relate to the different transaction in 
respect of 3 different colonies. Therefore, test of "  sameness" 
and "  consequence"   is not satisfied in the present case and 
no error is found in registering the three different FIRs."

17.  Resultantly, looking to the facts of the present case as well as the law on 
the point, as discussed in the preceding paragraphs, this Court is of the view that 
quashment of the F.I.R. No.89/2021 registered at Police Station, EOW, Bhopal 
cannot be allowed as this FIR fails to satisfy the test of "sameness" and 
"consequences", because the complainant, accused and nature of allegations in 
Crime No.435/2017 registered at Police Station, Industrial Area, Dewas and FIR 
No.89/2021 by Police Station, EOW, Bhopal are not the same. This Court has 
deliberately not gone deep into the matter by way of dealing with every 
transaction of embezzled money date by date, lest it may prejudice the case of 
either party during pending trial/further investigation in Crime No.435/2017.

18.  Consequently, there is no merit in this petition and hence, it stands 
dismissed. It is made clear that the Investigating Agency is free to investigate the 
matter in free and fair manner without being influenced by the observations made 
in this order.

Application dismissed
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Before Mr. Justice Anil Verma

MCRC No. 51940/2021 (Indore) decided on 11 July, 2023

VASUDEV  ...Applicant

Vs.

STATE OF M.P. …Non-applicant

A. 	 Food Safety and Standard Act (34 of 2006), Section 46 & 47 – 
Re-Testing of Sample – Held – Petitioner preferred application before trial 
Court for re-testing of sample – Despite repeated orders issued by Courts 
below, respondents did not comply the order directing to get the sample 
tested from Central Laboratory and thus they have violated the valuable 
rights of petitioner – Aforesaid valuable right of the petitioner has been 
deprived and defeated – Criminal proceedings quashed – Application 
allowed.     (Paras 11, 16 & 17)

d- [kk| lqj{kk vkSj ekud vf/kfu;e ¼2006 dk 34½] /kkjk 46 o 47 & uewus 
dk iqu% ijh{k.k & vfHkfu/kkZfjr & ;kph us uewus ds iqu% ijh{k.k gsrq fopkj.k U;k;ky; 
ds le{k vkosnu izLrqr fd;k & fupys U;k;ky;ksa }kjk ckjackj tkjh fd;s x;s vkns'kksa 
ds ckotwn] izR;FkhZx.k us ml vkns'k dk ikyu ugha fd;k] ftleas uewus dk dsUnzh; 
iz;ksx'kkyk ls ijh{k.k djkus dk funs'k fn;k x;k Fkk vkSj bl izdkj mUgksaus ;kph ds 
ewY;oku vf/kdkjksa dk mYya?ku fd;k gS & ;kph dks mijksDr ewY;oku vf/kdkj ls oafpr 
fd;k x;k ,oa mls foQy fd;k x;k & nkf.Md dk;Zokfg;ka vfHk[kafMr & vkosnu 
eatwjA 

B. 	 Prevention of Food Adulteration Act (37 of 1954), Section 13(1) 
& 13(2) – Re-Testing of Sample – Right of Accused – Held – Accused has a right 
to exercise an option of sending sample to Central Food Laboratory for re-
testing by making application to Court within 10 days from the date of 
receipt of report – If copy of report of Public Analyst is not delivered to 
accused, his right u/S 13(2) will be defeated – Mere dispatch of report to 
accused is not a sufficient compliance of Section 13(2), report must be served 
on accused.    (Para 8 & 9)

[k- [kk| vifeJ.k fuokj.k vf/kfu;e ¼1954 dk 37½] /kkjk 13¼1½ o 13¼2½ 
& uewus dk iqu% ijh{k.k & vfHk;qDr dk vf/kdkj & vfHkfu/kkZfjr & vfHk;qDr ds ikl 
fjiksVZ dh izkfIr ls 10 fnuksa ds Hkhrj U;k;ky; esa vkosnu izLrqr dj uewus dks iqu% 
ijh{k.k ds fy, dsUnzh; [kk| iz;ksx'kkyk Hkstus ds fodYi dk iz;ksx djus dk vf/kdkj 
gS & ;fn yksd fo'ys"kd dh fjiksVZ dh izfr vfHk;qDr dks ugha nh xbZ] /kkjk 13¼2½ ds 
varxZr mldk vf/kdkj foQy gks tk,xk & vfHk;qDr dks ek= fjiksVZ Hkstuk /kkjk 13¼2½ 
dk Ik;kZIr vuqikyu ugha gS] vfHk;qDr dks fjiksVZ dh rkehy gksuh pkfg,A 
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Cases referred:

AIR 1967 SC 970, SLP (Cr.) No. 3995/2018 decided on 29.11.2019 
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629/2012 order passed on 21.09.2015.

Akshat Pahadia, for the applicant. 
H.S. Rathore, G.A. for the non-applicant. 

O R D E R

ANIL VERMA, J. :- The petitioner has preferred this petition under Section 
482 of the Code of Criminal Procedure, 1973 (in short "Cr.P.C.") for quashment of Criminal 
Case No.192/2015 pending before the Judicial Magistrate First Class, Shajapur.

2.  Brief facts of the case are that on 16.10.2014 Food Safety Officer, 
Shajapur along with his team visited the shop of the petitioner and had purchased 
Soyabean Oil 2 Litre, 4 packs of Chana Dal, Besan 500 grams of Silver Coin brand 
and 4 packs of Vimal Pan Masala containing 30 pouches in each packet for the 
purpose of sending them for testing to the Food Analyst, State Food Laboratory. 
On 16.10.2014 Food Safety Officer issued an intimation to the designated officer, 
Food Safety Administration, Shajapur for despatching the sample of Premium 
Vimal Pan Masala to the food analyst and to deposit remaining 3 parts of the said 
sample with 3 memorandum to Form No.VI in safe custody. Then the sample was 
sent to the Food Analyst, State Food Laboratory for its analysis. Vide report dated 
3.11.2014 the Food Analyst declared that the aforesaid sample is unsafe under 
Section 3(zz)(xi)(Mgco3) of the Food Safety and Standards Act, 2006. Petitioner 
was not satisfied with the aforesaid report and intimated his willingness to get the 
disputed sample re-tested. Then he sent a letter to the designated officer along 
with the Demand Draft of Rs.1,000/- requesting to get the disputed sample tested 
from the Central Laboratory. Thereafter, respondent sent a letter to the designated 
officer for grant of sanction and written sanction was granted on 2.2.2015. Then 
complaint has been filed before the CJM, Shajapur which was registered as 
Criminal Case No.192/2015.

3.  Petitioner has filed an application under Section 46 and 47 of the Food 
Safety and Standards Act. Vide order dated 26.2.2015 his application was allowed 
and the trial Court has ordered to issue letter to the respondent directing to get the 
sample tested from the Central Laboratory. Then respondent has filed Criminal 

st
Revision No.49/2015 before the 1  Addl. Sessions Judge, Shajapur but the same 
was dismissed vide order dated 1.10.2015. Then on 12.2.2021 trial Court has 
issued a letter to the respondent asking for reasonable answer as to why the sample 
has not been sent to the Central Laboratory, but the respondent has not given any 
justification for not complying the order, nor they sent the sample to the Central 
Laboratory for its testing.

1968 I.L.R. 2023 M.P.Vasudev Vs. State of M.P.



4. Learned counsel for the petitioner submits that the petitioner has a 
valuable right of appeal and a valuable right to get the sample reanalysed from the 
Central Laboratory, which was not made available by the respondents, therefore, 
in absence of the same no offence is made out against him. Despite of the repeated 
orders passed by the trial Court and the first appellate court, respondent did not 
comply with the aforesaid orders and disputed sample has not been sent to the 
Central Laboratory. Therefore, there is no conclusive proof about the unsafeness 
of the disputed sample, for which the petitioner can be prosecuted. The shelf life 
of the disputed sample was of 6 months from the date of its packing and it was 
expired in March, 2015 and the respondents have not taken any steps for re-testing 
by the Central Laboratory. The aforesaid valuable right of the petitioner has been 
deprived of and defeated. Petitioner is innocent and he has been falsely implicated 
in this matter. The entire case is based upon the Analyst's report, therefore, in 
absence of the Analyst's report of the Central Laboratory, no offence is made out 
against the petitioner. Hence, he prays that all the proceedings of Criminal Case 
No.192/15 pending before the trial Court be quashed.

5.  Per contra, learned counsel for the respondent/State opposes the prayer 
and prays for its rejection by submitting that as per the provisions of Section 46(4) 
of the Food Safety and Standards Act, 2006, petitioner did not file application for 
re-testing the sample within the scheduled period and the designated officer has 
no jurisdiction to send the sample after lapse of the scheduled time period of 30 
days. Therefore, the petition filed by the petitioner is liable to be dismissed.

6.  I have heard the learned counsel for both the parties and perused the record.

7. Sub-sections (1) & (2) of Section 13 of the Prevention of Food 
Adulteration, 1954 (in short "the Act of 1954") reads thus:-

"13. Report of public analyst.—(1) The public analyst shall 
deliver, in such form as may be prescribed, a report to the Local (Health) 
Authority of the result of the analysis of any article of food submitted to 
him for analysis.

(2) On receipt of the report of the result of the analysis under 
sub-section (1) to the effect that the article of food is adulterated, the 
Local (Health) Authority shall, after the institution of prosecution 
against the persons from whom the sample of the article of food was 
taken and the person, if any, whose name, address and other particulars 
have been disclosed under section 14A, forward, in such manner as may 
be prescribed, a copy of the report of the result of the analysis to such 
person or persons, as the case may be, informing such person or persons 
that if it is so desired, either or both of them may make an application to 
the court within a period of ten days from the date of receipt of the copy 
of the report to get the sample of the article of food kept by the Local 
(Health) Authority analysed by the Central Food Laboratory".
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8. Under sub-section (2) of Section 13, it is mandatory for the Local (Health) 
Authority to forward a copy of the report of the Public Analyst to the person from 
whom the sample of the food has been taken in such a manner as may be 
prescribed. Further mandate of sub-section 5 (2) of Section 13 is that a person to 
whom the report is forwarded should be informed that if it is so desired, he can 
make an application to the Court within a period of ten days from the date of 
receipt of the copy of the report to get the sample analysed by Central Food 
Laboratory. The report is required to be forwarded after institution of prosecution 
against the person from whom the sample of the article of food was taken. Apart 
from the right of the accused to contend that the report is not correct, he has right to 
exercise an option of sending the sample to Central Food Laboratory for analysis 
by making an application to the Court within ten days from the date of receipt of 
the report. If a copy of the report of the Public Analyst is not delivered to the 
accused, his right under sub-section (2) of Section 13 of praying for sending the 
sample to the Central Food Laboratory will be defeated. Consequently, his right to 
challenge the report will be defeated. His right to defend himself will be adversely 
affected. This Court in the case of Vijendra (supra) held that mere dispatch of the 
report to the accused is not a sufficient compliance with the requirement of sub-
section (2) of Section 13 and the report must be served on the accused.

9. Therefore, the purpose of Section 13 of the Act of 1954 is to give second 
opportunity to the accused persons against whom the prosecution is initiated 
under the Act of 1954, based on the Public Analyst's report, to get the sample 
tested again by the Central Laboratory since the Central Laboratory's report will 
have precedence over the Public Analyst. This is a valuable opportunity to the 
accused persons to claim exoneration from the criminal proceedings on account of 
non compliance of the same.

10. It is settled by Hon'ble Supreme Court in Municipal Corporation of Delhi 
v. Ghisa Ram, AIR 1967 SC 970, that where inordinate delay in instituting 
prosecution has resulted in denial of the right under Section 13(2), it is deemed to 
have caused serious prejudice to the accused such that their conviction on the 
basis of the Public Analyst's report cannot be upheld. The Hon'ble Supreme Court 
in para 9 has held as under:-

"9. In the present case, the sample was taken on the 20th September, 1961. 
Ordinarily, it should have been possible for the prosecution to obtain the 
report of the Public Analyst and institute the prosecution within 17 days of 
the taking of the sample. It, however, appears that delay took place even in 
obtaining the report of the Public Analyst, because the Public Analyst 
actually analysed the sample on 3rd October, 1961 and sent his report on 
23rd October, 1961. It may be presumed that some delay in the analysis by 
the Public Analyst and in his sending his report to the prose- cution is bound 
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to occur. Such delay could always be envisaged by the prosecution, and 
consequently, the elementary precaution of adding a preservative to the 
sample which- was given to the respondent should necessarily have been 
taken by the Food Inspector. If such a precaution had been taken, the sample 
with the respondent would have been available for analysis by the Director 
of the Central Food Laboratory for a period of four months which would 
have expired about the 20th of January, 1962. The report of the Public 
Analyst having been sent on 23rd October, 1961 to the prosecution, the 
prosecution could have been launched well in time to enable -the 
respondent to exercise his right under s. 13(2) of the Act without being 
handicapped by the deterioration of his sample. The prosecution, on the 
other hand, committed inordinate delay in launching 12 the prosecution 
when they filed the complaint on 23rd May, 1962, and no explanation is 
forthcoming why the complaint in Court was filed about seven months 
after' the report of the Public Analyst had been issued by him This, is, 
therefore, clearly a case where the respondent was deprived of the 
opportunity of exercising his right to have his sample examined by the 
Director of the Central Food Laboratory by the conduct of the prosecution. 
In such a case, we think that the respondent is entitled to claim that his 
conviction is vitiated by this circumstance of denial of this valuable right 
guaranteed by the Act, as a result of the conduct of the prosecution."

11.  In the instant case, petitioner had conveyed his intention on 12.11.2014 
that he is not satisfied with the report dated 3.11.2014 of the Public Analyst and 
disputed sample be re-tested. Even he has sent a letter to the designated officer 
along with the DD of Rs.1,000/-, but designated officer did not send the second 
sample to the Central Laboratory. Then petitioner preferred an application before 
the trial Court, the same was allowed on 19.2.2015 and also upheld by the 
revisional court, but despite of the repeated orders issued by both the courts 
below, respondents did not comply the aforesaid orders directing to get the sample 
tested from the Central Laboratory and thus they have violated the valuable rights 
of the petitioner. Therefore, the aforesaid valuable right of the petitioner has been 
deprived of and defeated.

12. Hon'ble Supreme Court in the matter of M/s Alkem Laboratories Ltd. v. 
State of Madhya Pradesh SLP (Cr.) No.3995 of 2018 decided on 29.11.2019 has 
held as under:-

"Applying the abovementioned test to the present case, it has to be seen 
whether first, the Appellant was entitled to apply for testing of the Jelly 
by the Central Laboratory under Section 13(2); second, whether the 
denial of the right was the Respondents' fault and third, whether such 
denial is prejudicial to the Appellant's case. With respect to the first 
point, the Respondents have relied upon the Public Analyst's Report 
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which states that the Jelly contains 'sugar/sucrose', so as to institute a 
complaint for misbranding under Section 2(ix) (g) of the 1954 Act. This 
is because the label on the packaging claims that the Jelly is 16 S.L.P. 
(Cr.) No. 3995 of 2018 decided on 29.11.2019 14 'sugarless'. Hence, the 
Public Analyst's finding on whether 'sugar' as an ingredient is present in 
the Jelly sample is crucial to proving the offence of 'misbranding' against 
the Appellant. Thus, the Appellant ought to have had the opportunity to 
make an application under Section 13(2) for a second opinion from the 
Central Laboratory on the contents of the Jelly sample."

With respect to the second point, we are of the view that Respondent No. 
2 erred in not making query to the Retailer, at the first instance, about the 
marketer of the Jelly, as she was empowered to do under Section 14A of 
the 1954 Act. If she had done so, the Appellant could have been notified 
in 2008 itself that the Jelly is being taken for analysis. Even if this lapse is 
condoned, once the Retailer had intimated the Respondents that the 
Appellant was the marketer of the Jelly, they ought to have made more 
efforts in notifying the Appellant of the alleged irregularity found in the 
Jelly sample, as per Section 13(2). We do not find merit in the 
Respondents' submission that the delay in informing the Appellant was 
because the Appellant was deliberately avoiding service of notice. Even 
if the address produced by the Retailer was of the Appellant's Indore 
Branch, the label on the packaging of the Jelly clearly indicated that the 
official address for communication would be "Alkem House, Senapati 
Bapat Marg, Lower Parel, Mumbai 400013". Hence even if no response 
was being received from the Indore branch, the Respondents could have 
attempted to send the details of the Public Analyst's Report to the 
Appellant's Mumbai address. Thus it is clear that the Appellant lost their 
chance to get the Jelly sample retested under Section 13(2) on account of 
the Respondents' negligence.

Finally, with regard to the third point, it is true that non compliance with 
Section 13(2) would not be fatal in every case, if it is found that the 
sample is still fit for analysis (T. V. Usman v. Food Inspector, Tellicherry 
Municipality, Tellicherry, (1994) 1 SCC (754). However the 
Respondents have not disputed that the shelf life of the Jelly sample 
would have, in all probability, expired at this stage. Hence we find that 
this is a fit case for quashing of proceedings against the Appellant on 
account of denial of their valuable right under Section 13(2).

13.  This Court in the matter of Sandeep Tiwari v. State of Chhattisgarh in 
Cr.M.P. No.1050 of 2019 decided on 23.11.2020 has held in paragraph 30 as under :-

"30. Finally, reverting the facts of the present case in light of the 
aforesaid principles of law laid down by Their Lordships of the Supreme 
Court, it is quite vivid that the valuable right of the petitioner under 
Section 13(2) of the Act of 1954 to get the second sample analysed by the 
Central Food Laboratory is lost as the product in question 17 Cr.M.P. No. 
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1050 of 2019, decided on 2311.2020 15 'Bru Instant Cofee Chicory 
Misture' was manufactured in March, 2008 and it was best before 18 
months from the date of packaging and thereafter the product in question 
had lost its shelf life as it was to be used before September, 2009, and the 
complaint was filed before the jurisdictional criminal court on 
27/04/2010, as such, the petitioner has been deprived of his valuable and 
indefeasible right to get the second sample of the product reanalyzed 
from the Central Food Laboratory under Section 13(2) of the Act of 1954 
as the report from the Director of the Central Food Laboratory 
supersedes the report of the Public analyst by virtue of Section 13(3) of 
the Act of 1954 and consequently, the petitioner has suffered great 
prejudice in defending himself in the prosecution launched against him, 
as such, the entire prosecution against the petitioner deserves to be 
quashed on this short ground alone."

14. The Various High Courts have reiterated the same view that it is necessary 
on the part of the prosecution to afford an opportunity to the accused for sending 
the sample under Section 13 (2) of the PFA Act, 1954 to the Central Food 
Laboratory during the shelf life of the product in question, if no such opportunity 
is granted to the accused, the petitioner has suffered great prejudice in defending 
himself in the prosecution launched against him and on this count alone, the entire 
prosecution launched against the petitioner deserves to be quashed.

15. The Gwalior Bench of this Court in the case of Sri Prakash Desai and 
another Vs. State of M.P. vide order dated 21.9.2015 passed in MCRC 
No.629/2012 has held as under:-

"12 ............The   Bombay   High   Court   after considering AIR 1967 
SC 970 (Municipal Corporation of Delhi vs. Ghisa Ram); (1999) 8 SCC 
190 (State of Haryana v. Unique Farmaid (P) Ltd.); 2008 (3) Scale 563 
(Medicamen Biotech Ltd. v. Rubina Bose), opined that the valuable right 
of accused persons under Section 13(2) of the PFA Act is violated 
because the complaint was filed after shelf life of the product. The 
justification of delay on the basis of administrative reasons and 
limitation of three years for filing complaint was not accepted by the 
High Court. For this reason also, the impugned order cannot sustain 
judicial scrutiny. This judgment of Bombay High Court was put to test 
before Supreme Court in State of Maharashtra vs. Shivkumar @ 
Shiwalamal N. Chugwani, reported in 2011 (1) FAC 41 (Special Leave 
to Appeal (Cri) No. 6332/2010). The said SLP was dismissed on merits 
by Supreme Court on 13th September, 2010. Suffice it to say that after 
shelf life of a product is over, remedy under Section 13(2) of the PFA Act 
is of no use to the accused. Even if by order dated 11.8.2011, the court 
below rejected similar contention of the petitioner, it is of no help to the 
respondent. In view of the law laid down in Shivkumar @ Shiwalamal 
N. Chugwani (supra) and affirmed by Supreme Court, the said objection 
pales into insignificance."
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16. From the return filed by the State, it is quite clear that respondents are not 
disputing that the shelf life of the product has already been expired on the date of 
filing of the complaint, therefore, it is a fit case for quashing of the proceedings 
against the petitioner on account of denial of his valuable right to get the second 
sample of the product analysed from the Central Food Laboratory under Section 
13(2) of the Act, 1954.

17. In view of the aforesaid legal analysis, I have no hesitation to hold that the 
prosecution case against the petitioner deserves to be quashed in exercise of 
jurisdiction conferred under Section 482 of Cr.P.C. Consequently, the Criminal 
Case No.192/2015 pending before the Judicial Magistrate First Class, Shajapur is 
hereby quashed.

18. Accordingly, this petition filed under Section 482 of Cr.P.C. is allowed to 
the extent sketched hereinabove.

Certified copy as per rules.

Application allowed

I.L.R. 2023 M.P. 1974 (DB)
Before Mr. Justice Sheel Nagu & Mr. Justice Avanindra Kumar Singh

MCRC No. 42558/2020 (Jabalpur) decided on 13 July, 2023

YOGESH NAYYAR & anr.  ...Applicants
Vs.
STATE OF M.P. & anr. …Non-applicants                                                                         

A. 	 Prevention of Corruption Act (49 of 1988), Section 13(1)(a), 
13(2) & 17-A – Investigation – Prior Approval – Held – Section 17-A not only 
bars an enquiry/inquiry but also investigation in regard to offence without 
prior approval of competent authority – Even if enquiry was pending since 
prior to coming into effect of Section 17-A, investigation could not have been 
conducted pursuant to FIR which was lodged subsequent to coming into 
effect of Section 17-A vide amendment Act of 2018 – No prior approval was 
taken before initiating investigation – Thus, investigation stands vitiated and 
is set aside – Application allowed.  (Paras 4.1 & 7 to 9)

d- Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk,¡ 13¼1½¼a½] 13¼2½ o 
17&A & vUos"k.k & iwoZ vuqeksnu & vfHkfu/kkZfjr & /kkjk 17&A l{ke izkf/kdkjh ds iwoZ 
vuqeksnu ds fcuk vijk/k ds laca/k esa u dsoy tkap cfYd vUos"k.k Hkh oftZr djrh gS & 
;|fi /kkjk 17&A ds izHkko esa vkus ds iwoZ ls tkap yafcr Fkh] 2018 ds la'kks/ku 
vf/kfu;e }kjk /kkjk 17&A ds izHkko esa vkus ds i'pkr~ iathc) fd;s x;s izFke lwpuk 
izfrosnu ds vuqlj.k esa vUos"k.k ugha fd;k tk ldrk Fkk & vUos"k.k izkjaHk djus ls 
igys dksbZ iwoZ vuqeksnu ugha fy;k x;k Fkk & vr% vUos"k.k nwf"kr gks tkrk gS ,oa 
vikLr fd;k x;k & vkosnu eatwjA
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B. 	 Prevention of Corruption Act (49 of 1988), Section 17-A – FIR – 
Investigation – Prior Approval – Held – By Section 17-A what has been 
prohibited is conduction of investigation by police officer – Even if an FIR is 
lodged, investigation cannot take place without prior approval of competent 
authority.   (Para 5.2 & 6)

[k- Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 17&A & izFke lwpuk 
izfrosnu & vUos"k.k & iwoZ vuqeksnu & vfHkfu/kkZfjr & /kkjk 17&A }kjk tks izfrf"k) 
fd;k x;k gS] og iqfyl vf/kdkjh }kjk vUos"k.k dk lapkyu fd;k tkuk gS & Hkys gh 
izFke lwpuk izfrosnu iathc) fd;k x;k gS] l{ke izkf/kdkjh ds iwoZ vuqeksnu ds fcuk 
vUos"k.k ugha fd;k tk ldrkA

C. 	 Prevention of Corruption Act (49 of 1988), Section 17-A – 
Applicability – Held – Allegations relate to decision taken or/and 
recommendation made by applicants in their capacity as Asst. Engineer and 
Sub-Engineer, thus by the very nature of allegation, the bar contained in 
Section 17-A gets attracted.  (Para 5 & 5.1)

x- Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 17&A & iz;ksT;rk & 
vfHkfu/kkZfjr & vfHkdFku lgk;d bathfu;j ,oa mi&bathfu;j dh gSfl;r ls 
vkosndx.k }kjk fd;s x;s fofu'p; vFkok@,oa flQkfj'k ls lacaf/kr gS] vr% vfHkdFku 
ds Lo:i ls /kkjk 17&A esa varfuZfgr otZu vkdf"kZr gks tkrk gSA 
Case referred:

Criminal Appeal No. 1649/2021 (Supreme Court).

Sanjay K. Agrawal, for the applicants. 
	 Madhur Shukla, for the non-applicants. 

O R D E R

The Order of the Court was passed by :
SHEEL NAGU, J. :- Petitioners, who are two in number and are one of the two 
accused among four accused in Crime No.37/2018 alleging offences punishable 
u/S 420, 120-B of IPC and Sec. 7(C), 13(1)A, 13(2) of Prevention of Corruption 
Act, 1988 (Amended Act 2018) (for brevity "PC Act") registered at Police Station 
-E.O.W., Bhopal, assail the FIR primarily on the ground that the prior approval as 
contemplated by Section 17-A of Prevention of Corruption Act, 1988 (Amended 
Act 2018) was not obtained before conducting investigation.

2. Learned counsel for rival parties are heard on the short question as to whether 
the investigation triggered by the impugned FIR offends Sec. 17-A of PC Act.

3. Learned counsel for rival parties both rely upon the decision of the Apex 
Court in the case of State of Rajasthan Vs. Tejmal Choudhary (Criminal Appeal 
No.1649 of 2021). Before the Apex Court in Tejmal (supra), final order of 

1975I.L.R. 2023 M.P. Yogesh Nayyar Vs. State of M.P.  (DB)



Rajasthan High Court was under challenge whereby, the High Court had quashed 
an FIR registered in January, 2018, by invoking the provision of Section 17-A of 
PC Act. The Apex Court in Tejmal (supra) allowed the appeal of State of Rajasthan 
by setting aside the order of High Court of Rajasthan by inter alia holding thus :

" 10. In State of Telangana v. Managipet alias Managipet 
Sarveshwar Reddy reported (2019) 19 SCC 87, this 
Court rejected the arguments that amended provisions of 
the PC Act would be applicable to an FIR, registered 
before the said amendment came into force and found 
that the High Court had rightly held that no grounds had 
made out for quashing the proceedings.

11. It is a well settled principle of interpretation that the 
legislative intent in the enactment of a statute is to be 
gathered from the express words used in the statue unless 
the plain words literally construed give rise to absurd 
results. This Court has to go by the plain words of the 
statute to construe the legislative intent, as very rightly 
argued by Mr. Roy. It could not possibly have been the 
intent of the legislature that all pending investigations 
upto July, 2018 should be rendered infructuous. Such an 
interpretation could not possibly have been intended.

12. In his usual fairness, learned Senior Counsel 
appearing on behalf of the respondent does not seriously 
dispute the proposition of law that Section 17A does not 
have retrospective operation. Learned Senior Counsel, 
however, argues that the Court might have looked into 
the merits and, in particular, the fact that investigation 
had ultimately been closed. We need not go into that 
aspect since the High Court has quashed the proceedings 
only on the ground of permission not having been 
obtained under Section 17A of the PC Act. 

13. The appeals are, accordingly, allowed and the
impugned judgment and order is accordingly set
aside."

4.  Learned counsel for prosecution also submits that an inquiry was 
conducted vide Preliminary Enquiry 257/15 since 04.11.2015 as mentioned in the 
impugned FIR and, therefore, it cannot be said that the bar contained in Section 
17-A can come in way of Prosecuting Agency to investigate.
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4.1 In regard to the aforesaid contention of learned counsel for 
prosecution, it is profitable to refer to the expressions used in Section 17-A which 
not only bars an enquiry/inquiry but also investigation in regard to offence 
alleging allegations of recommendations made or decision taken without prior 
approval of competent authority. Thus, even if enquiry or inquiry was pending 
since prior to coming into effect of Section 17-A, investigation could not have 
been conducted pursuant to FIR which was lodged subsequent to coming into 
effect of Section 17-A. Thus, the contention of counsel for Prosecuting Agency 
deserves to be and is therefore rejected.

5. A bare perusal of Section 17-A reveals that prior to insertion of said 
provision in PC Act, the only provision giving protection of prior sanction to 
prosecution was Section 19 which is applicable at the stage of taking cognizance 
of offence, but not from any prior date. On 26.07.2018, the Prevention of 
Corruption Act, 1988 (Amended Act 2018) under went wide spread amendments 
including the insertion of Section 17-A which gave an added umbrella of 
protection to the public servant at the stage of enquiry / inquiry / investigation. The 
police officer was prohibited from conducting enquiry / inquiry / investigation 
into any offence alleged under the PC Act when allegations related to 
recommendation made or decision taken are as follows :

5.1 In the instant case, learned counsel for prosecution does not dispute 
that the allegations relate to decision taken or/and recommendation made by 
petitioners in their capacity as Assistant Engineer and Sub-Engineer. Thus, by the 
very nature of allegation, the bar contained in Section 17-A gets attracted.

5.2 The prohibition for a police officer is to conduct inquiry or 
investigation. An investigation is conducted only after an FIR is lodged and since 
in the instant case, the FIR was lodged on 10.12.2018 which was after Section 
17-A of Prevention of Corruption Act, 1988 (Amended Act 2018) came on the 
statute book w.e.f. 26.07.2018, police was prohibited from conducting 
investigation pursuant to the impugned FIR, in the absence of any previous 
approval of authority competent to remove the petitioners from office at the time 
when offence was alleged to have been committed.

5.3 Learned counsel for prosecution however, submits that Section 17-A 
does not prohibit registration of offence / lodging of FIR but only investigation 
enquiry / inquiry.

6. Learned counsel for the Prosecuting Agency may be correct in his
submission that lodging of an FIR in absence of approval is not expressly barred 
by Section 17-A of PC Act. However, what has been prohibited is conduction of 
investigation by a Police Officer and since lodging of an FIR is the triggering point 
of investigation, it is obvious that even if an FIR is lodged, investigation cannot 
take place without approval of competent authority.
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7. In the instant case, after registration of impugned FIR, the investigation is 
being conducted but no charge-sheet has been filed yet and it is not disputed by 
learned counsel for prosecution that no prior approval of competent authority has 
been taken before initiating and conducting investigation.

8. Therefore, the investigation conducted pursuant to impugned FIR stands 
vitiated on the anvil of Section 17-A of PC Act.

9. Accordingly, the petition stands allowed to the following extent :

 1. The investigation conducted subsequent to filing of FIR stands vitiated 
and is set aside.

2. Liberty, however, is extended to Prosecuting Agency to obtain prior 
approval or conducting investigation from the competent authority in terms of 
Section 17-A of PC Act.

3. It is made clear that this Court has left the FIR bearing Crime 
No.37/2018 at Police Station E.O.W. Bhopal intact.

Application allowed
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