
THE INDIAN LAW REPORTS
M.P. SERIES

THE HIGH COURT OF MADHYA PRADESH

CONTAINING CASES DECIDED BY

NOVEMBER - 2023

(pp. 1979 to 2154)

VOLUME - 4

(p
p
. 1

9
7
9
 to

 2
1
5
4
)

N
O

V
EM

B
ER

  2
0

2
3

V
o

l. 4



Annual subscription rate for the year 2023 issues of ILR (M.P.)  Series is as 
under :-

We are happy to announce that Back volumes of ILR (MP Series) and also 
some incomplete back volumes from the year 2011 to 2013 and 2015 to 2022 
are available for our valuable readers/subscribers. Sale of single copy of any 
issue will be subject to availability. It is great opportunity for young lawyers 
willing to establish their own library.

I.L.R. (M.P. Series) Complete Sets

2023
1200=00 (by book post)

Year

1200+645 (by registered post)

BACK VOLUMES OF ILR (M.P. SERIES)

2013

2016

2017

2018

2019

2020

2021

2022

400=00

550=00

550=00

600=00

1200=00

1500=00

1500=00

1200=00



Shri Sandeep Sharma, Principal Registrar (Judicial), (ex-officio)

Hon'ble Shri Justice GURPAL SINGH AHLUWALIA

Shri Prashant Singh, Advocate General, (ex-officio)
Shri Vinod Bhardwaj, Senior Advocate

Shri Ritesh Kumar Ghosh, Advocate, Chief Editor, (ex-officio)
Shri Vaibhav Mandloi, Principal Registrar (ILR), (ex-officio)

Shri Sanjay Agrawal, Registrar (Exam)

Shri Aditya Adhikari, Senior Advocate

MEMBERS

SECRETARY

Hon'ble Shri Justice Vishal Dhagat

Shri Ravindra Singh Chhabra, Senior Advocate

INDIAN LAW REPORTS (M.P.) COMMITTEE

NOVEMBER 2023

PATRON

Hon'ble Shri Justice RAVI MALIMATH

Chief Justice

CHAIRMAN

VOL. 4



(Part-time)

JABALPUR

EDITORS

CHIEF EDITOR

Shri Ritesh Kumar Ghosh, Advocate, Jabalpur

(Part-time)

REPORTERS

Smt. Deepa Upadhyay

Smt. Sudhha Sharrma, Advocate, Gwalior

INDORE

(Part-time)

(Vacant)

INDORE

Shri Siddhartha Singh Chauhan, Advocate, Jabalpur

GWALIOR

JABALPUR

GWALIOR

PUBLISHED BY
SHRI VAIBHAV MANDLOI, PRINCIPAL REGISTRAR (ILR)

Shri Yashpal Rathore, Advocate, Indore

(Vacant)

ASSISTANT EDITOR

(Vacant)

2

Printed & Published on behalf of the Indian Law Reports (M.P.) Committee, High Court 
of Madhya Pradesh, Jabalpur, Under The Authority of The Governor of Madhya Pradesh

* (All Rights Reserved)



3

Mohd. Suhail Khan Vs. M/s. Sagar Automobiles Pvt. Ltd.  …*117

New India Assurance Co. Ltd. Vs. Shashikala  …2051

Nadeem Khan Vs. State of M.P.  …2140

Manager Parmali Wallace Ltd. Vs. Jamna Shah  …2035

National Insurance Co. Ltd. Vs. Shivram  …2075

Neelima Choure (Smt.) Vs. Vijay Choure  …*119

Mohd. Arif Vs. Anil  …2148

Narayan Vs. State of M.P.  …2124

MP Entertainment & Developers Pvt. Ltd. Vs. Carnival Films  (DB) …2086

National Insurance Co. Ltd. Vs. Smt. Ashwini Sinha  …*118

M.K. Umaraiya Vs. State of M.P.  …1986

Entertainment Pvt. Ltd.

Chandraveer Vs. Smt. Anita Kunwar  …2120

Himanshu Mishra Vs. Hindustan Petroleum Corporation Ltd.  …*116

Amrit Homes Pvt. Ltd. Vs. Deputy Commissioner of Income Tax (DB) …2007

Kamla Bai (Smt.) Vs. Babulal  …2056

G.C. Chourasiya (Dr.) Vs. State of M.P.  …*114

Kanchan Shukla (Smt.) Vs. State of M.P. (DB) …2017

Kirti Bugde (Bhagwat) (Smt.) Vs. State of M.P.  …1999

Lalit Agrawal Vs. State of M.P.  …2114

Anukul Mishra Vs. State of M.P. (DB) …2131

Babu Lal (Died) Through L.Rs. Prem Narayan Vs. State of M.P.  …*112

Babulal Dheemer Vs. State of M.P. (DB) …*113

Vs. State of M.P.

Dinesh Saxena Vs. Smt. Reena Devi  …2106

Hahnemann Homeopathic Medical College & Hospital Bhopal  (DB) …*115

IFFCO Tokiyo General Insurance Co. Ltd. Vs. Ram Singh Keer  …2079

Kamal Kishore Gaur Vs. IDFC First Bank Ltd. (DB) …2042

TABLE OF CASES REPORTED
 (Note : An asterisk (*) denotes Note number)



4 TABLE OF CASES REPORTED

Pavan Gour Vs. State of M.P.  …2145

Rakesh Kesharwani Vs. Imam Bada Shahedaan Karbala  …*122

Ribu @ Akbar Khan Vs. State of M.P. (DB) …*124

Shubha Motors Pvt. Ltd. Vs. Gopali Baiga  …*126

State of M.P. Vs. Ram Bhagwan Pathak (DB) …1979

Suchitra Dubey (Smt.) Vs. Sattar  …2100

Raju @ Rajendra Vs. State of M.P.  …*121

Noumla Brothers (M/s.) Vs. M/s. Ruchi World Wide Ltd.  …2092

Poonamchand (Now Dead) Through L.Rs. Vs. Basanti Bai  …*120

Rathore and Mehta Associated Vs. State of M.P. (DB) …*123

Shailendra Singh (Dr.) Vs. Union of India  …*125

Shivnarayan Vs. Shyamlal  …2031

Sohan Vs. State of M.P. (DB) …*127

South Eastern Coalfields Ltd. Vs. The Chief Labour Commissioner  …1989

Subhash Kumar Sojatia Vs. Devilal Dhakad  …*128

Vijay Vs. State of M.P.  …2047

* * * * * * *

T.R. (Tulsiram) Kori Vs. Raja Singh  …*129

Vijendra Singh Yadav Vs. Lieut. Col. Mahendra Singh Yadav  …2061

Yogendra Singh Rajput Vs. State of M.P.  …*130



ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 9 & iks"k.kh;rk & 

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 9¼1½ o 17 & iks"k.kh;rk &

(DB)…2086

Arbitration and Conciliation Act (26 of 1996), Sections 9(1), 9(3) & 17 – 
Jurisdiction of Trial Court – Held – Once the arbitral tribunal has been 
constituted, the Court shall not entertain as application u/S 9(1) unless the 
Court finds that the circumstances exist which may not render the remedy 
provided u/S 17 of the Act efficacious. [MP Entertainment & Developers Pvt. 
Ltd. Vs. Carnival Films Entertainment Pvt. Ltd.] (DB)…2086

(DB)…2086

Arbitration and Conciliation Act (26 of 1996), Section 9 – 
Maintainability – Held – Trial Court rightly exercised its jurisdiction u/S 9 of 
the Act because on 09.12.2022, when the application u/S 9 was filed, neither 
arbitral tribunal proceedings were initiated nor arbitrator was appointed or 
approached to settle the dispute – Sole arbitrator was appointed and arbitral 
tribunal was constituted after trial Court applied its mind and entertained 
the application u/S 9 and at that time, respondents did not have any other 
efficacious remedy – Appeal dismissed. [MP Entertainment & Developers 
Pvt. Ltd. Vs. Carnival Films Entertainment Pvt. Ltd.] (DB)…2086

Arbitration and Conciliation Act (26 of 1996), Section 9(1) & 17 – 
Maintainability – Held – As per Section 17 of 1996 Act, the arbitral tribunal 
has the same power to grant interim relief as the Court and thus remedy u/S 
17 is as efficacious as the remedy u/S 9(1) of the Act. [MP Entertainment & 
Developers Pvt. Ltd. Vs. Carnival Films Entertainment Pvt. Ltd.] 
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ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk,¡ 9¼1½] 9¼3½ o 17 & 
fopkj.k U;k;ky; dh vf/kdkfjrk & 

(DB)…2086

Arbitration and Conciliation Act (26 of 1996), Section 11(6) – 
Eviction/Tenancy Matters – Maintainability – Held – Apex Court concluded 
that the eviction or tenancy matters governed by the special statutes are 
disputes which are not arbitrable. [Mohd. Suhail Khan Vs. M/s. Sagar 
Automobiles Pvt. Ltd.] …*117

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼6½ & 
csn[kyh@fdjk,nkjh ds ekeys & iks"k.kh;rk & 

Arbitration and Conciliation Act (26 of 1996), Section 11(6) – Existence 
of Agreement – Held – Respondents have categorically denied their 
signatures on the alleged photocopy of the agreement placed on record – 
There exist no arbitration agreement – In absence of any arbitration 
agreement, parties cannot be forced to enter into arbitration because this 
would come against the very concept of dispute resolution through 
arbitration – Application dismissed. [Mohd. Suhail Khan Vs. M/s. Sagar 
Automobiles Pvt. Ltd.] …*117

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼6½ & djkj dh 
fo|ekurk & 

Arbitration and Conciliation Act (26 of 1996), Section 34(1), (2) & (3) – 
Limitation – Held – The arbitral award is liable to be set aside only by way of 
an application in accordance with Section 34(2) and Section 34(3) – As per 
Section 34(3), an application for setting aside may not be made after three 
months (not 90 days) have elapsed from date on which the party making 
application has received the arbitral award. [Noumla Brothers (M/s.) Vs. 
M/s. Ruchi World Wide Ltd.] …2092
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Central Motor Vehicles Rules, 1989, Rules 9, 10, 131 & 132 and Motor 
Vehicles Act (59 of 1988), Section 166 – Driving License – Liability of Insurer – 
Held – Driver was having a license to drive transport vehicle where there is 
no endorsement that he is having license to drive goods carriage carrying 
hazardous and dangerous goods – There is nothing to show that driver was 
having all qualifications and training as required under Rule 9 of 1989 Rules 
– Insurance company not liable to pay compensation. [National Insurance 
Co. Ltd. Vs. Smt. Ashwini Sinha] …*118

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 34¼1½] ¼2½ o ¼3½ & 
ifjlhek & 

Arbitration and Conciliation Act (26 of 1996), Section 34(3), Proviso 
and Limitation Act (36 of 1963), Section 14 – Limitation – Held – As per 
proviso to Section 34(3), for granting an extension of time for 30 days from 3 
months, an application is liable to be filed – Appellant was required to file two 
applications, first u/S 14 of Limitation Act for exclusion of time spent in the 
proceedings bonafide in the Court without jurisdiction and another 
application under proviso to Section 38(3) for further extension of one month 
– Whether copy of award has been sent earlier to appellant, this issue is also 
liable to be considered by learned District Judge – Impugned order quashed 
– Matter remitted back to District Judge for fresh adjudication of the issue of 
limitation after recording evidence – Appeal allowed. [Noumla Brothers 
(M/s.) Vs. M/s. Ruchi World Wide Ltd.] …2092

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 34¼3½] ijarqd ,oa ifjlhek 
vf/kfu;e ¼1963 dk 36½] /kkjk 14 & ifjlhek &

dsanzh; eksVj okgu fu;e] 1989] fu;e 9] 10] 131 o 132 ,oa eksVj ;ku 
vf/kfu;e ¼1988 dk 59½] /kkjk 166 & pkyu vuqKfIr & chekdrkZ dk nkf;Ro & 
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…2061

Civil Procedure Code (5 of 1908), Section 16 & 24 – Transfer of Case – 
Grounds – Held – Court at Jabalpur has no jurisdiction in respect of the 
property which is situated within the jurisdiction of Court at Shahdol – 
Application dismissed. [Shubha Motors Pvt. Ltd. Vs. Gopali Baiga] …*126

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 16 o 24 & izdj.k dk varj.k & 
vk/kkj & 

Civil Procedure Code (5 of 1908), Order 6 Rule 17 & Order 7 Rule 11 – 
Practice & Procedure – Held – Trial Court ought to have first decided the 

flfoy i)fr & ewy nLrkost & dk dCtk & 

Civil Practice – Partition of Joint Family Property – Held – Merely 
because of separate living, separation of joint family property cannot be 
presumed. [Vijendra Singh Yadav Vs. Lieut. Col. Mahendra Singh Yadav] 

flfoy i)fr & vfoHkDr dqVqac dh laifRr dk foHkktu & 

flfoy i)fr & Lohd`r rF; & 

Civil Practice – Original Documents – Possession of – Held – If a party 
possesses original document but does not produce before the Court, an 
adverse inference shall be drawn against him. [Vijendra Singh Yadav Vs. 
Lieut. Col. Mahendra Singh Yadav] …2061

Civil Practice – Admitted Fact – Held – An admission is a best piece of 
evidence and a fact which is admitted, need not be proved. [Vijendra Singh 
Yadav Vs. Lieut. Col. Mahendra Singh Yadav] …2061
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application under O-6 R-17 CPC filed by plaintiffs and thereafter only 
should have proceeded to decide application under O-7 R-11 CPC filed by D-
6 – Court exercised its jurisdiction with material irregularity – Impugned 
order set aside – Trial Court directed to consider application under O-6 R-17 
CPC and thereafter reconsider application under O-7 R-11 CPC – Revision 
disposed. [Suchitra Dubey (Smt.) Vs. Sattar] …2100

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 6 fu;e 17 o vkns'k 7 fu;e 11 & 
i)fr o izzfØ;k & 

Civil Procedure Code (5 of 1908), Order 6 Rule 17, Order 7 Rule 11 & 
Order 7 Rule 13 – Practice & Procedure – Trial Court before deciding the 
application under O-6 R-17 decided the application under O-7 Rule 11 CPC 
– Held – Where a plaint is rejected under O-7 R-11 CPC then plaintiff is not 
precluded from presenting a fresh plaint in respect of same cause of action – 
It would be still permissible for plaintiff to file fresh plaint including the 
proposed amendment in the pleadings – This would result in prolongation of 
proceedings and unnecessary delay and expenditure for both parties – Thus, 
it would be proper to permit amendment so as to remove the defect therein. 
[Suchitra Dubey (Smt.) Vs. Sattar] …2100

Civil Procedure Code (5 of 1908), Order 7 Rule 11 – Scope & 
Jurisdiction – Held – The ground for rejection can only be determined on 
basis of averments in plaint itself – At this stage, defence of defendants is not 

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 6 fu;e 17] vkns'k 7 fu;e 11 o 
vkns'k 7 fu;e 13 & i)fr o izfØ;k & 

9
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flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11 & O;kfIr o vf/kdkfjrk 
& 

required to be considered – While deciding application under O-7 R-11 CPC, 
it is to be seen whether on basis of averments made in plaint, the suit is barred 
by law or having no cause of action. [Dinesh Saxena Vs. Smt. Reena Devi] 

…2106

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 21 fu;e 97 & fMØh dk fu"iknu & 
vkifRr & vf/kdkj &

Civil Procedure Code (5 of 1908), Order 21 Rule 97 – Execution of 
Decree – Objection – Locus – Held – O-21 R-97 CPC conceives of resistance or 
obstruction to the possession of immovable property when made in execution 
of a decree by “any person” – This may be either by the person bound by the 
decree, claiming title through the judgment debtor or claiming independent 
right of his own including a tenant not party to the suit or even a stranger. 
[Dinesh Saxena Vs. Smt. Reena Devi] …2106

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 21 fu;e 97 o vkns'k 7 fu;e 11 & 
fMØh dk fu"iknu & Hkzked okn gsrqd & 

Civil Procedure Code (5 of 1908), Order 21 Rule 97 & Order 7 Rule 11 – 
Execution of Decree – Illusory Cause of Action – Held – Pleadings of suit 
reveals that before filing civil suit, plaintiff had knowledge about the decree 
in favour of appellant and they knew that, execution proceedings are going 
on – In place of filing application under O-21 R-97, present suit was filed by 
clever drafting and creating illusory cause of action, that there is an 
apprehension of disturbance in their possession – Suit is dismissed. [Dinesh 
Saxena Vs. Smt. Reena Devi] …2106

10
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flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 21 fu;e 97 o vkns'k 7 fu;e 11 & 
fMØh dk fu"iknu & rhljs i{kdkj dk dCtk & vkifRr & 

Civil Procedure Code (5 of 1908), Order 21 Rule 97 & Order 21 Rule 101 
– Execution of Decree – Jurisdiction of Executing Court – Held – Apex Court 
concluded that executing Court has jurisdiction to decide all questions raised 
by such complainant, including questions regarding right, title or interest in 
the property, notwithstanding provisions of any other law to the contrary – 
Aim of enacting Rule 101 is to remove technical objections to applications 
filed by aggrieved party, whether he is decree holder or any other person in 
possession. [Dinesh Saxena Vs. Smt. Reena Devi] …2106

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 21 fu;e 97 o vkns'k 21 fu;e 101 
& fMØh dk fu"iknu & fu"iknu U;k;ky; dh vf/kdkfjrk &

Civil Procedure Code (5 of 1908), Order 21 Rule 97 & Order 21 Rule 101 
– Execution of Decree – Objection – Held – Apex Court concluded that where 
obstruction to execution of decree is being caused, it is for decree holder to 
take appropriate steps under O-21 R-97 CPC for removal of obstruction and 

Civil Procedure Code (5 of 1908), Order 21 Rule 97 & Order 7 Rule 11 – 
Execution of Decree – Possession of Third Party – Objection – Held – Suit is 
barred by law because plaintiff being a third party claiming to be in 
possession of property which is subject matter of decree, in his own right can 
resist delivery of possession by filing objection under O-21 R-97 CPC in 
executing Court itself – Application under O-7 R-11 CPC filed by defendants 
is allowed – Suit is dismissed – Revision allowed. [Dinesh Saxena Vs. Smt. 
Reena Devi] …2106
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Civil Procedure Code (5 of 1908), Order 22 Rule 6 – Abatement – Held – 
Order sheets of appellate Court shows that final argument were heard on 
04.01.10 and case was fixed for delivery of judgment on 11.01.10 and “P” 
expired on 08.01.10 – Order 22 Rule 6 CPC provides that there shall not be 
any abatement by reason of death after hearing and the judgment in such 
case shall have same force and effect as if it had been pronounced before the 
death took place – Appeal has not abated – Second appeal dismissed. 
[Poonamchand (Now Dead) Through L.Rs. Vs. Basanti Bai] …*120

to have the rights of parties including the obstructionist adjudicated under 
O-21 R-101 CPC. [Dinesh Saxena Vs. Smt. Reena Devi] …2106

Civil Procedure Code (5 of 1908), Order 26 Rule 9 – Demarcation – 
Appointment of Commissioner – Scope – Held – Demarcation already done by 
revenue authorities and petitioner/plaintiff filed its report – If respondents are 
disputing the same, then burden is on the plaintiff to prove the demarcation 
by adducing evidence – There is no need for fresh demarcation by appointing 
a Commissioner – If any elucidation or clarification will be required in future 
at any stage of suit, then trial Court shall be competent to pass order at 
appropriate stage – Petition dismissed. [Shivnarayan Vs. Shyamlal] …2031

Civil Procedure Code (5 of 1908), Order 21 & Order 41 Rule 5 – See – 
Industrial Disputes Act, 1947, Section 33C(2) [Manager Parmali Wallace Ltd. 
Vs. Jamna Shah] …2035

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 21 fu;e 97 o vkns'k 21 fu;e 101 
& fMØh dk fu"iknu & vkifRr & 

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 21 o vkns'k 41 fu;e 5 & ns[ksa & vkS|ksfxd 
fookn vf/kfu;e] 1947] /kkjk 33C¼2½ 

…2035

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 22 fu;e 6 & mi'keu & 
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Civil Procedure Code (5 of 1908), Order 26 Rule 9 – Demarcation – 
Scope – Held – The powers conferred under O-26 R-9 CPC can be exercised 
at any stage but for a limited purpose – Apex Court concluded that if the 
controversy is regarding demarcation of land between parties, Court should 
direct investigation by appointing a legal commission. [Shivnarayan Vs. 
Shyamlal] …2031

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 41 fu;e 23&A & izfrisz"k.k & 

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 26 fu;e 9 & lhekadu & O;kfIr & 

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 26 fu;e 9 & lhekadu & vk;qDr 
dh fu;qfDr & O;kfIr &

Civil Procedure Code (5 of 1908), Order 41 Rule 23-A – Remand – Held 
– Application under O-16 R-1 CPC was rejected by trial Court and suit was 
dismissed as barred by limitation – Appellate Court allowed the application 
and remanded the matter – Order of remand cannot be passed merely for 
purpose of allowing a party to fill up lacuna in the case and further, the 
appellate Court while remanding the case did not decide the issue relating to 
limitation – Order of remand is erroneous and thus cannot be sustained. 
[Kamla Bai (Smt.) Vs. Babulal] …2056
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flfoy lsok ¼vodk'k½ fu;e] e-Á- 1977] fu;e 38¼C½ & larku ikyu vodk'k 
&

Civil Services (Leave) Rules, M.P. 1977, Rule 38(C) – Child Care Leave 
– Held – Petitioner resisted her transfer order and had thereafter remained 
on medical leave and had applied for CCL thereafter and despites the same 
not having been granted remained on such leave on her own for a period of 6 
months and after rejoining again made an application within a short span of 
time for grant of CCL to her – It is clear that for one reason or the other, 
petitioner is only interested in obtaining leave and has no desire to work – 
Petition dismissed. [Kirti Bugde (Bhagwat) (Smt.) Vs. State of M.P.] …1999

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966, 
Rule 9 – Suspension by Chief Minister – Sustainability – Held – The CD 
indicates that it was the C.M. who suspended petitioner while addressing 
from stage – Impugned order starts with the fact that petitioner has been 
placed under suspension by Hon'ble Chief Minister and no other reason has 
been assigned whether any enquiry, criminal case/trial was pending which is 
sin qua non for placing a government employee under suspension as per Rule 
9 – Whole exercise of respondents is illegal – Impugned orders set aside – 
Petition allowed. [G.C. Chourasiya (Dr.) Vs. State of M.P.] …*114

flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 9 & 
eq[;ea=h }kjk fuyacu & iks"k.kh;rk & 

Civil Services (Leave) Rules, M.P. 1977, Rule 38(C)(4-b) – Child Care 
Leave – Probation Period – Held – The leave shall ordinarily not be 
sanctioned during probation period – Sanctioning of leave during probation 
period has also been made subject to existence of special circumstances. 
[Kirti Bugde (Bhagwat) (Smt.) Vs. State of M.P.] …1999

14
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flfoy lsok ¼vodk'k½ fu;e] e-Á- 1977] fu;e 38¼C½¼4&b½ & larku ikyu 
vodk'k & ifjoh{kk vof/k & 

Constitution – Article 19(1)(a) – See – Representation of the People Act, 
1951, Sections 100(1)(d), 123(2) & 123(4) [Subhash Kumar Sojatia Vs. 
Devilal Dhakad] …*128

lafo/kku & vuqPNsn 19¼1½¼a½ & ns[ksa & yksd Áfrfuf/kRo vf/kfu;e] 1951] /kkjk,¡ 
100¼1½¼d½] 123¼2½ o 123¼4½ 

Constitution – Article 226 – Absence of Provision – Inherent Powers of 
Court – Held – Whenever there is absence of any provision in a law, the inherent 
power of the Court can be invoked to achieve the ends of justice provided 
such acts are not expressly prohibited by statute or otherwise – When there is 
a lacunae in law, it is not a dead end – Inherent power has to be invoked in order 
to do justice in the matter. [State of M.P. Vs. Ram Bhagwan Pathak] (DB)…1979

Constitution – Article 226 – Child Care Leave – Entitlement – Held – 
From service book, it is evident that in the year 2022 petitioner has worked 
only for 48 days and has availed all sorts of leave including casual leave and 
earned leave and has also on various occasions been absent without any leave 
– Conduct of petitioner shows that she used provisions of CCL only as a 
pretext for obtaining leave – Such conduct disentitles her for grant of any 
relief in exercise of extraordinary jurisdiction under Article 226 of 
Constitution. [Kirti Bugde (Bhagwat) (Smt.) Vs. State of M.P.] …1999

lafo/kku & vuqPNsn 226 & mica/k dk vHkko & U;k;ky; dh varfuZfgr 
'kfDr;ka & 

lafo/kku & vuqPNsn 226 & larku ikyu vodk'k & gdnkjh & 

15
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lafo/kku & vuqPNsn 226 & foyac & 

Constitution – Article 226 – Delay – Held – If any order passed by 
authority/Court is without jurisdiction, it can be assailed at any time. [South 
Eastern Coalfields Ltd. Vs. The Chief Labour Commissioner] …1989

Constitution – Article 226 – Fraud – Held – Fraud vitiates all solemn 
acts – Fraud means an intention to decive whether it is from any expectation 
of advantage to the party himself or from the ill-will towards other is 
immaterial – No order can be allowed to stand if it was obtained by fraud. 
[Rathore and Mehta Associated Vs. State of M.P.] (DB)…*123

lafo/kku & vuqPNsn 226 & diV 

lafo/kku & vuqPNsn 226 & p;u izfØ;k & uhfr esa ifjorZu &

Constitution – Article 226 – Suspension by Chief Minister – Alternate 
Remedy of Appeal – Held – Impugned order of suspension passed at the 
instance of higher authority who is head of the State Government – Now if 

Constitution – Article 226 – Selection Process – Change in Policy – Held 
– Selection of petitioner started under the policy dated 31.03.2020 and same 
is liable to be completed under the said policy – Change in policy during 
pendency of selection process cannot be put into operation especially when 
out of 6, for 4 locations selection process has already completed – Delay was 
caused because of postponement of interview without any reason, otherwise 
for petitioner LOI would have been issued alongwith 4 others – Respondent 
directed to issued LOI and enter into agreement with petitioner – Petition 
allowed with cost of Rs. 20,000. [Himanshu Mishra Vs. Hindustan Petroleum 
Corporation Ltd.] …*116
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lafo/kku & vuqPNsn 226 & eq[;ea=h }kjk fuyacu & vihy dk oSdfYid 
mipkj & 

petitioner is relegated for appeal then it would be an empty formality and 
appellate authority would not have gone contrary to the authority who 
placed petitioner under suspension – Alternate remedy is not an effective 
remedy in present set of facts – Petitioner cannot be relegated to file statutory 
appeal. [G.C. Chourasiya (Dr.) Vs. State of M.P.] …*114

nkf.Md i)fr & la;ksxh lk{kh@Lora= lk{kh & 

Criminal Practice – Collection of Blood Samples – Held – In cases 
where the time gap between collection of blood sample and sending the same 

lafo/kku & vuqPNsn 226 o 227 & O;kfIr o vf/kdkfjrk & 

Criminal Practice – Chance Witness/Independent Witness – Held – 
Apex Court concluded that when an incident takes place in a street or in field 
in a village, evidence of passers-by who witnessed the incident cannot be 
discarded or viewed with suspicion on ground of they being chance witnesses, 
rather they can be described as independent witness. [Sohan Vs. State of 
M.P.] (DB)…*127

Constitution – Article 226 & 227 – Scope & Jurisdiction – Held – The 
veracity and genuineness of material/evidence forming opinion of Assessing 
Officer suggesting that income of assessee has escaped assessment, ought not 
to be gone into while exercising writ jurisdiction under Article 226 or 
supervisory jurisdiction under Article 227 of Constitution. [Amrit Homes 
Pvt. Ltd. Vs. Deputy Commissioner of Income Tax] (DB)…2007
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Criminal Practice – Defective Investigation – Held – Apex Court has 
concluded that if there is defect in investigation it does not itself vitiate the 
trial based on such defective investigation. [Anukul Mishra Vs. State of M.P.] 

nkf.Md i)fr & jDr uewus dk laxzg.k & 

(DB)…2131

(DB)…2131

to lab is wide, the prosecution need to establish that sample was in safe 
custody. [Ribu @ Akbar Khan Vs. State of M.P.] (DB)…*124

Criminal Practice – FIR & Statements u/S 161 Cr.P.C. – Contents – 
Held – It is not necessary that each and every fact is mentioned in FIR as well 
as in the statements recorded u/S 161 Cr.P.C. – Because of some omissions, 
credibility of witness cannot be discarded. [Sohan Vs. State of M.P.] 

nkf.Md i)fr & =qfViw.kZ vUos"k.k &

(DB)…*127

Criminal Practice – Interested/Related Witness – Credibility – Held – 
Apex Court concluded that a witness may be called interested only when he 
or she derives some benefit from the result of a litigation – He should have 
direct or indirect interest in seeing the accused punished due to prior enmity 
or other reasons and thus has a motive to falsely implicate the accused – In 
many cases, it is often that the offence is witnessed by close relative of 
victim/deceased, whose presence on spot would be natural – Evidence of such 
witness cannot automatically be discarded by labeling them as “interested”. 
[Sohan Vs. State of M.P.] (DB)…*127

nkf.Md i)fr & izFke lwpuk izfrosnu o na-iz-la- dh /kkjk 161 ds varxZr 
dFku & varoZLrq &

nkf.Md i)fr & fgrc)@lacaf/kr lk{kh & fo'oluh;rk & 
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Criminal Procedure Code, 1973 (2 of 1974), Section 125 – Maintenance 
– Quantum – Considerations – Held – A destitute lady, being a wife cannot be 
deprived of for obtaining maintenance from her husband only on basis that 
she is educated and earning lady – In order to reckon the maintenance 
amount, it should be kept in mind that the wife can neither be allowed to lead 
a luxurious life nor she can be compelled to lead a penurious life – Her dignity 
and status should be maintained in accordance with the status of her 
matrimonial family. [Chandraveer Vs. Smt. Anita Kunwar] …2120

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 & Hkj.kiks"k.k & ek=k & 
fopkj fd;k tkuk & 

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 & Hkj.kiks"k.k & ek=k & vk; 
dk lcwr & 

Criminal Procedure Code, 1973 (2 of 1974), Section 125 – Maintenance 
– Quantum – Proof of Income – Family Court granted Rs. 10,000 pm to wife 
and Rs. 5000 pm to son (till he attains majority) – Held – As per husband, wife 
is working as Tehsil Secretary in B.ED. College and earning handsome salary 
but no corroborative evidence produced by husband to establish the same, 
thus it cannot be said that wife is able to maintain herself – Maintenance 
awarded is just and proper – Revisions dismissed. [Chandraveer Vs. Smt. 
Anita Kunwar] …2120

Criminal Procedure Code, 1973 (2 of 1974), Section 125 – Quantum – 
Income of Husband – Apex Court concluded that 25% of the income of the 
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n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 & ek=k & ifr dh vk; 
& 

husband would be just and proper. [Neelima Choure (Smt.) Vs. Vijay 
Choure] …*119

Criminal Procedure Code, 1973 (2 of 1974), Section 125 & 127 – 
Compromise – Maintainability of Application u/S 127 Cr.P.C. – Held – This 
Court earlier concluded that even when there is stipulation regarding 
surrendering the rights of maintenance incorporated in compromise, wife is 
entitled to get modification in maintenance order u/S 127 Cr.P.C. – If any 
agreement is done defeating any statute then such agreement cannot be 
considered as valid contract – In present case, although there was a 
compromise between parties in case u/S 125 Cr.P.C., even then, application 
u/S 127 is maintainable. [Neelima Choure (Smt.) Vs. Vijay Choure] …*119

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 o 127 & le>kSrk & na-iz-la- 
dh /kkjk 127 ds varxZr vkosnu dh iks"k.kh;rk & 

…*119

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 o 127 & Hkj.k iks"k.k & ek=k 
& ifr dh vk; &

Criminal Procedure Code, 1973 (2 of 1974), Section 125 & 127 – 
Maintenance – Quantum – Income of Husband – On application by wife u/S 
127 Cr.P.C., Family Court enhanced maintenance amount from Rs. 3000 pm 
to Rs. 5000 pm for wife and from Rs. 1000 pm to Rs. 10,000 pm for daughter – 
Held – Husband is getting a net salary of Rs. 68,663 pm after deductions – 
Maintenance amount of daughter is sufficiently enhanced but that of wife is 
on a lower side – Wife entitled for standard life as that of husband – In view of 
the socio-economic facts and circumstances, maintenance amount of wife 
enhanced from Rs. 5000 pm to Rs. 7000 pm – Revision partly allowed. 
[Neelima Choure (Smt.) Vs. Vijay Choure] …*119
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n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 173¼2½ ,oa fo'ks"k iqfyl LFkkiuk 
vf/kfu;e] e-iz- ¼1947 dk 17½] /kkjk 2¼3½ & vkjksi&i= izLrqr fd;k tkuk & l{ke 
izkf/kdkjh & 

Criminal Procedure Code, 1973 (2 of 1974), Section 157 – See – Penal 
Code, 1860, Section 302 [Sohan Vs. State of M.P.] (DB)…*127

Criminal Procedure Code, 1973 (2 of 1974), Section 173(2) – Filing of 
Charge-Sheet – Online Filing – Held – Provision to file charge-sheet online 
through CCTNS is only an enabling provision for accurate and fast delivery 
of challan and record but if it is not done in any case, then it has to be shown 
that how it has prejudiced the defence of the accused. [Anukul Mishra Vs. 
State of M.P.] (DB)…2131

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 173¼2½ & vkjksi&i= izLrqr 
fd;k tkuk & vkWuykbu izLrqr fd;k tkuk &

Criminal Procedure Code, 1973 (2 of 1974), Section 173(2) and Special 
Police Establishment Act, M.P., (17 of 1947), Section 2(3) – Filing of Charge-
Sheet – Competent Authority – Held – Any member of the Police 
Establishment above the rank of Sub-Inspector can exercise powers of 
officer Incharge of Police Station in the area, in which he is time being 
discharging his duties. [Anukul Mishra Vs. State of M.P.] (DB)…2131

Criminal Procedure Code, 1973 (2 of 1974), Section 173(2) & 227 – 
Filing of Charge-Sheet – Competent Authority – Online Filing – Held – 
Lokayukt Inspector was not incompetent to file charge-sheet being 
authorized as per Special Police Establishment and similarly filing of 

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 157 & ns[ksa & n.M lafgrk] 1860] 
/kkjk 302 
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n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 173¼2½ o 227 & vkjksi&i= 
izLrqr fd;k tkuk & l{ke izkf/kdkjh & vkWuykbu izLrqr fd;k tkuk & 

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 227 o 228 & ns[ksa & n.M 
lafgrk] 1860] /kkjk 107 o 306 

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 311 o 482 & lk{kh dks okil 
cqyk;k tkuk & vk/kkj &

Criminal Procedure Code, 1973 (2 of 1974), Section 319 – 
Considerations – Powers of Court – Held – A person can only be summoned as 
accused, when the trial Court after analyzing evidence strongly feels that 
there is sufficient and overwhelming evidence and it is expedient for justice 
to summon him as accused – Apex Court concluded that power of 
summoning u/S 319 Cr.P.C. should not be exercised routinely, and the 
existence of more than a prima facie case is sin qua non for summoning an 
additional accused. [Lalit Agrawal Vs. State of M.P.] …2114

Criminal Procedure Code, 1973 (2 of 1974), Section 227 & 228 – See – 
Penal Code, 1860, Section 107 & 306 [Narayan Vs. State of M.P.] …2124

Criminal Procedure Code, 1973 (2 of 1974), Section 311 & 482 – Recall 
of Witness – Grounds – Held – Help of Section 311 cannot be given to accused 
to fill up the loopholes – Mere submission that earlier counsel could not cross-
examine the witness on particular point cannot be ground to recall a witness 
that too after 6 years of his examination and cross-examination – Application 
dismissed. [Raju @ Rajendra Vs. State of M.P.] …*121

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 319 & fopkj fd;k tkuk & 
U;k;ky; dh 'kfDr;k¡ & 

charge-sheet through off-line mode is not prohibited neither filing of charge-
sheet through online mode through CCTNS is mandatory – By filing charge-
sheet through off-line mode (hard copy), no prejudice caused to applicant – 
Revision dismissed. [Anukul Mishra Vs. State of M.P.] (DB)…2131
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n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 319 & vk/kkj & 

Criminal Procedure Code, 1973 (2 of 1974), Section 319 – Grounds – 
Held – Trial Court without assigning sufficient ground for substratum of 
constituting the offence has wrongly observed that the role of applicant is 
suspicious – Such vague and obscure finding is not sufficient to implead any 
person as an accused and to direct him for facing a separate trial – Findings 
recorded in the impugned judgment in respect of applicant and summoning 
him by trial Court u/S 319 is set aside – Revision allowed. [Lalit Agrawal Vs. 
State of M.P.] …2114

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 319 & vkns'k ikfjr djus dk 
izØe & 

Criminal Procedure Code, 1973 (2 of 1974), Section 319 – Stage of 
Passing the Order – Held – It is a case of joint result, 2 accused were acquitted 
and 3 others were convicted – Since trial Court has passed the order u/S 319 
Cr.P.C. against applicant after acquitting the accused persons rather than 
preceding their acquittal, the order cannot be said to be in accordance with 
the settled law laid down by Apex Court – Trial Court should pass the order 
u/S 319 Cr.P.C. before passing the order of acquittal – Impugned order not 
sustainable in the eyes of law. [Lalit Agrawal Vs. State of M.P.] …2114

INDEX 23



…2114

Criminal Procedure Code, 1973 (2 of 1974), Section 319 – Stage of Trial 
– Held – When a person is emerged as an accused at belated stage of trial, a 
separate trial can be initiated. [Lalit Agrawal Vs. State of M.P.] …2114

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 319 & fopkj.k dk izØe &

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 439 ,oa vkcdkjh vf/kfu;e] e-Á- 
¼1915 dk 2½] /kkjk 34¼1½¼a½¼b½ o 34¼2½ & 'kCn **vFkok** o **,oa** & 

…2145

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 451@457 ,oa vkcdkjh 
vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk,¡ 34] 47&A o 47¼1½ & tCr'kqnk okgu dk vf/kgj.k 
& eftLVsªV dh vf/kdkfjrk 

Criminal Procedure Code, 1973 (2 of 1974), Section 439 and Excise Act, 
M.P. (2 of 1915), Section 34(1)(a)(b) & 34(2) – Word “or” & “and” – Held – The 
word “and” used in Section 34(2) cannot be read as “or” – Word “and” in 
Section 34(2) is to be read in its normal sense of conjunctive – Requirement of 
making out case u/S 34(2) is (i) conviction u/S 34(1)(a)(b) and (ii) subsequent 
offence is in relation to liquor exceeding 50 bulk liters – Since applicant had 
not been convicted earlier u/S 34(1)(a)(b), no offence u/S 34(2) made out – 
Bail application allowed. [Pavan Gour Vs. State of M.P.] …2145

Criminal Procedure Code, 1973 (2 of 1974), Section 451/457 and Excise 
Act, M.P. (2 of 1915), Sections 34, 47-A & 47(1) – Confiscation of Seized Vehicle 
– Jurisdiction of Magistrate – Held – If Collector has passed an order of 
confiscation u/S 47-A, then Magistrate shall not pass any order in this regard 
– Judicial Magistrate can proceed with the trial but will not pass any order of 
confiscation, if intimation of the same has been given to him. [Vijay Vs. State 
of M.P.] …2047
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…*130

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 27 & vfHkj{kk & 

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 451@457 ,oa vkcdkjh 
vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk,¡ 34] 47&A o 47¼1½ & tCr'kqnk okgu dh varfje 
vfHkj{kk & eftLVsªV dh vf/kdkfjrk & 

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 482 & ns[ksa & n.M lafgrk] 1860] 
/kkjk 375 o 376 

Criminal Procedure Code, 1973 (2 of 1974), Section 451/457 and Excise 
Act, M.P. (2 of 1915), Sections 34, 47-A & 47(1) – Interim Custody of Seized 
Vehicle – Jurisdiction of Magistrate – Held – As per Section 47(1) of 1915 Act, 
there is a bar on power of Magistrate to exercise its jurisdiction to release the 
vehicle on supurdnama, if intimation has been sent to him u/S 47-A by 
Executive Magistrate – He is barred from exercising the power until 
proceedings u/S 47-A pending before District Magistrate/Collector have 
been disposed of. [Vijay Vs. State of M.P.] …2047

Evidence Act (1 of 1872), Section 3 – See – Representation of the People 
Act, 1951, Section 123 [Subhash Kumar Sojatia Vs. Devilal Dhakad] …*128

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 3 & ns[ksa & yksd Áfrfuf/kRo vf/kfu;e] 
1951] /kkjk 123 

Criminal Procedure Code, 1973 (2 of 1974), Section 482 – See – Penal 
Code, 1860, Section 375 & 376 [Yogendra Singh Rajput Vs. State of M.P.] 

Evidence Act (1 of 1872), Section 27 – Custody – Held – Custody as 
contemplated u/S 27 does not mean formal custody only but includes such 
state of affair/activities whereby accused can be under the surveillance of 
police officers or within their range so that they can keep an effective tab or 
control over him. [Nadeem Khan Vs. State of M.P.] …2140

Evidence Act (1 of 1872), Section 27 – See – Penal Code, 1860, Section 
302 [Sohan Vs. State of M.P.] (DB)…*127
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lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 27 & ns[ksa & n.M lafgrk] 1860] /kkjk 302 

…*128

Evidence Act (1 of 1872), Section 106 – See – Penal Code, 1860, Section 
302 [Sohan Vs. State of M.P.] (DB)…*127

Evidence Act (1 of 1872), Section 67 & 77 – See – Representation of the People 
Act, 1951, Section 123 [Subhash Kumar Sojatia Vs. Devilal Dhakad] …*128

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 27 & dFku] vfHkj{kk o cjkenxh & 
dkykuqØe & 

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 67 o 77 & ns[ksa & yksd Áfrfuf/kRo 
vf/kfu;e] 1951] /kkjk 123 

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 32 o 35 & ns[ksa & n.M lafgrk] 1860] /kkjk 
302@149 o 342@149 

Evidence Act (1 of 1872), Section 67 – Document – Principle of 
Evidence – Held – As per principle of evidence, relevancy, admissibility and 
proof are different aspects which should exist before a document can be 
taken in evidence – Evidence of a fact and proof of a fact are not synonymous 
terms – Proof in strictness marks merely the effect of evidence – If the 
document is per se inadmissible then even if marked as exhibit, the same 
cannot be read in evidence. [Subhash Kumar Sojatia Vs. Devilal Dhakad] 

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 67 & nLrkost & lk{; dk fl)kar & 

Evidence Act (1 of 1872), Section 27 – Statement, Custody & Recovery – 
Chronology – Held – It is not necessary that chronology of statement of 
Section 27 of Evidence Act, recovery in pursuance thereof and arrest of 
accused may come in same fashion – Chronology may change also without 
disturbing the effect and potency of seizure and recovery. [Nadeem Khan Vs. 
State of M.P.] …2140

Evidence Act (1 of 1872), Section 32 & 35 – See – Penal Code, 1860, 
Section 302/149 & 342/149 [Babulal Dheemer Vs. State of M.P.] (DB)…*113
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lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 106 & ns[ksa & yksd Áfrfuf/kRo vf/kfu;e] 
1951] /kkjk 123 

vkcdkjh vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk 34¼1½¼a½¼b½ o 34¼2½ & ns[ksa & 
n.M çfØ;k lafgrk] 1973] /kkjk 439 

Evidence Act (1 of 1872), Section 106 – See – Representation of the 
People Act, 1951, Section 123 [Subhash Kumar Sojatia Vs. Devilal Dhakad] 

…*128

vkcdkjh vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk 31¼1&A½ & vuqKfIr dk 
jn~ndj.k & lquokbZ dk volj & 

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 106 & ns[ksa & n.M lafgrk] 1860] /kkjk 302 

Excise Act, M.P. (2 of 1915), Section 31(1-A) – Cancellation of License – 
Opportunity of Hearing – Held – Although Section 31(1-A) provides for 
opportunity of hearing, but when no prejudice is caused to petitioner, then 
the impugned order cannot be set aside merely on ground of violation of 
natural justice – Petitioner himself admitted that the bank guarantee 
submitted by him was fake and a forged document – Petition dismissed. 
[Rathore and Mehta Associated Vs. State of M.P.] (DB)…*123

Excise Act, M.P. (2 of 1915), Sections 34, 47-A & 47(1) – See – Criminal 
Procedure Code, 1973, Section 451/457 [Vijay Vs. State of M.P.] …2047

vkcdkjh vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk,¡ 34] 47&A o 47¼1½ & ns[ksa & 
n.M çfØ;k lafgrk] 1973] /kkjk 451@457 

Excise Act, M.P. (2 of 1915), Section 34(1)(a)(b) & 34(2) – See – 
Criminal Procedure Code, 1973, Section 439 [Pavan Gour Vs. State of M.P.] 

…2145

Excise Act, M.P. (2 of 1915), Section 47(1) and Wild Life (Protection) 
Act (53 of 1972), Section 39(1)(d) – Confiscation Proceedings – Difference – 
Discussed and explained. [Vijay Vs. State of M.P.] …2047

vkcdkjh vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk 47¼1½ ,oa oU; tho ¼laj{k.k½ 
vf/kfu;e ¼1972 dk 53½] /kkjk 39¼1½¼d½ & vf/kgj.k dk;Zokfg;ka & varj & 
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vk;dj vf/kfu;e ¼1961 dk 43½] /kkjk 148A¼b½ & fu/kkZj.k ls NwV tkuk & 
dkj.k crkvks uksfVl & lquokbZ dk volj &

Income Tax Act (43 of 1961), Section 148A(b) – Escaped Assessment – 
Show Cause Notice – Opportunity of Hearing – Held – Section 148A(b) 
provide for affording opportunity of hearing by way of show cause notice – 
Requirement of law is satisfied if show cause notice contains information 
which persuaded Assessing Officer to form an opinion that certain income 
has escaped assessment. [Amrit Homes Pvt. Ltd. Vs. Deputy Commissioner 
of Income Tax] (DB)…2007

(DB)…2007

Income Tax Act (43 of 1961), Section 148A – Aims & Object – Discussed & 
explained. [Amrit Homes Pvt. Ltd. Vs. Deputy Commissioner of Income Tax] 

Income Tax Act (43 of 1961), Section 148A – Issue of Notice – 
Prerequisites – Held – Section 148A provides an additional opportunity to the 
assessee of being heard before reopening case of escaped assessment – 
Prerequisite before issuance of notice enumerated. [Amrit Homes Pvt. Ltd. 
Vs. Deputy Commissioner of Income Tax] (DB)…2007

vk;dj vf/kfu;e ¼1961 dk 43½] /kkjk 148A & y{; o mn~ns'; & 

vk;dj vf/kfu;e ¼1961 dk 43½] /kkjk 148A & uksfVl tkjh fd;k tkuk & 
iwokZis{kk,a & 

Income Tax Act (43 of 1961), Section 148A(b) – Show Cause Notice – 
Supply of Relevant Material/Evidence – Held – Statute does not oblige 
Assessing Officer to supply relevant material/evidence in support of show 
cause notice which are the foundation for him to come to the prima facie view 
that income chargeable to tax has escaped assessment – The only duty cast 
upon the Assessing Officer is to supply information by mentioning the same 
in show cause notice issued u/S 148A(b) of the Act. [Amrit Homes Pvt. Ltd. 
Vs. Deputy Commissioner of Income Tax] (DB)…2007
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Income Tax Act (43 of 1961), Sections 148(1), 148A(b) & 148A(d) – 
Escaped Assessment – Show Cause Notice – Contents – Reasonable 
Opportunity – Held – Show cause notice should contain enough information 
and be so reasoned to disclose the intention of the Assessing Officer as 
regards factum of certain income having escaped assessment and his 
intention to re-open assessment of such income – Notice should be precise 
and concise satisfying the concept of reasonable opportunity – Impugned 
order and consequential notice were passed/issued after following due 
process of law – Petition dismissed. [Amrit Homes Pvt. Ltd. Vs. Deputy 
Commissioner of Income Tax] (DB)…2007

vk;dj vf/kfu;e ¼1961 dk 43½] /kkjk 148¼1½ o 148A¼d½ & fu/kkZj.k ls NwV 
tkuk & tkap & izfØ;k &

vk;dj vf/kfu;e ¼1961 dk 43½] /kkjk,¡ 148¼1½] 148A¼b½ o 148A¼d½ & 
fu/kkZj.k ls NwV tkuk & dkj.k crkvks uksfVl & lquokbZ dk volj & 

vk;dj vf/kfu;e ¼1961 dk 43½] /kkjk 148A¼b½ & dkj.k crkvks uksfVl & 
lqlaxr lkexzh@ lk{; dk iznk; fd;k tkuk &

Income Tax Act (43 of 1961), Section 148(1) & 148A(d) – Escaped 
Assessment – Inquiry – Procedure – Held – Inquiry cannot be a detailed one 
where assessee is given opportunity of adducing evidence in support of his 
defence/response – This inquiry includes the obligation of Assessing Officer 
to supply reasons which are suggestive of a prima facie case revealing income 
chargeable to tax having escaped assessment. [Amrit Homes Pvt. Ltd. Vs. 
Deputy Commissioner of Income Tax] (DB)…2007
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(DB)…2007

Industrial Disputes Act (14 of 1947), Section 33C(2) – Interest – 
Jurisdiction of Executing Court – Held – Labour Court while entertaining 
application u/S 33C(2) can award interest only if there is any statutory 
provision for the same – In absence of any direction in final order regarding 
payment of interest, Labour Court should not have directed for payment of 
interest on outstanding amount – Apex Court concluded that executing 
Court cannot go beyond the decree – Direction for payment of interest is set 
aside. [Manager Parmali Wallace Ltd. Vs. Jamna Shah] …2035

vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] /kkjk 33C¼2½ & C;kt & fu"iknu 
U;k;ky; dh vf/kdkfjrk &

Industrial Disputes Act (14 of 1947), Sections 2(rr), 11(9), 11(10), 
33C(1) & 33C(2) – Execution of Decree – Jurisdiction of Civil Court – Held – 
11(9) and 11(10) do not take away the jurisdiction of Labour Court as 
provided u/S 33C(1) and 33C(2) of the Act – Section 11(9) & 11(10) merely 
creates a new forum for execution of decree – Section 11(9) & 11(10) confers 
power on civil Court to execute the award passed by Labour Court and it 
does not take away the power of Labour Court to execute the award – If an 
award is transferred to Civil Court for its execution then objection cannot be 
raised that since award was not passed by Civil Court, therefore it cannot 
execute the same. [Manager Parmali Wallace Ltd. Vs. Jamna Shah] …2035

vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] /kkjk,¡ 2¼rr½] 11¼9½] 11¼10½] 
33C¼1½ o 33C¼2½ & fMØh dk fu"iknu & flfoy U;k;ky; dh vf/kdkfjrk & 
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vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] /kkjk 33C¼2½ ,oa flfoy ÁfØ;k 
lafgrk ¼1908 dk 5½] vkns'k 21 o vkns'k 41 fu;e 5 & vihy & fu"iknu ij jksd & 

Industrial Disputes Act (14 of 1947), Section 33C(2) and Civil 
Procedure Code (5 of 1908), Order 21 & Order 41 Rule 5 – Appeal – Stay on 
Execution – Held – O-41 Rule 5 CPC provides that mere filing an appeal 
would not operate as a stay – Mere challenge of order of Labour Court would 
not amount to stay of execution of order – Once this Court has not granted 
stay in writ petition, then there was no impediment for Labour Court to 
entertain application u/S 33C(2) of the Act – Order passed by Labour Court 
for recovery is affirmed – Petition disposed. [Manager Parmali Wallace Ltd. 
Vs. Jamna Shah] …2035

Industrial Employment (Standing Orders) Act (20 of 1946), Section 10 
& 13-A – Modification of Standing Order – Held – Once Standing Order is 
finally certified then u/S 10, it can be modified before expiry of 6 months 
from date of its final certification that too by an agreement between employer 
and workmen, but thereafter it cannot be modified – Although if any 
difficulty arises in application/ interpretation of the Order, employer or 
workman can approach Labour Court u/S 13-A of the Act. [South Eastern 
Coalfields Ltd. Vs. The Chief Labour Commissioner] …1989

Industrial Employment (Standing Orders) Act (20 of 1946), Section 5(2) 
& 6 – Appeal – Alternative Remedy – Held – Appeal can be filed u/S 6 against 
an order of certifying officer passed u/S 5(2) of the Act – In instant case, 
impugned order is not an order passed by CLC u/S 5(2) – Therefore plea of 
alternative remedy of appeal u/S 6 is not tenable. [South Eastern Coalfields 
Ltd. Vs. The Chief Labour Commissioner] …1989

vkS|ksfxd fu;kstu ¼LFkk;h vkns'k½ vf/kfu;e ¼1946 dk 20½] /kkjk 5¼2½ o 6 & 
vihy & oSdfYid mipkj & 

…1989
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Industrial Employment (Standing Orders) Act (20 of 1946), Section 10 
& 13-A – Modification of Standing Order – Jurisdiction of CLC – Held – 
Merely because representation was filed by R-2 before CLC and when it 
remained undecided, sought direction from Delhi High Court for CLC to 
decide representation, does not mean that CLC acquired jurisdiction to 
modify Standing Order which is already certified on 08.07.1991 – Order of 
CLC is without jurisdiction and is set aside – Aggrieved party may avail 
remedy u/S 13-A of the Act – Petition allowed. [South Eastern Coalfields Ltd. 
Vs. The Chief Labour Commissioner] …1989

vkS|ksfxd fu;kstu ¼LFkk;h vkns'k½ vf/kfu;e ¼1946 dk 20½] /kkjk 10 o 13&A 
& LFkk;h vkns'k dk mikarj.k & eq[; Je vk;qDr dh vf/kdkfjrk & 

vkS|ksfxd fu;kstu ¼LFkk;h vkns'k½ vf/kfu;e ¼1946 dk 20½] /kkjk 10 o 
13&A & LFkk;h vkns'k dk mikarj.k & 

Industrial Employment (Standing Orders) Act (20 of 1946), Section 10 
& 13-A – Territorial Jurisdiction – Held – Standing Order which is required to 
be amended by CLC is also applicable to employees working in mines of 
State of M.P. – Writ petition can be entertained by this Court – Petition 
maintainable. [South Eastern Coalfields Ltd. Vs. The Chief Labour 
Commissioner] …1989

vkS|ksfxd fu;kstu ¼LFkk;h vkns'k½ vf/kfu;e ¼1946 dk 20½] /kkjk 10 o 13&A 
& {ks=h; vf/kdkfjrk &
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Interpretation of Statute – Taxing Statute – Held – Taxing statute has to 
be interpreted literally – There is no intendment to taxing statute – Nothing 
can be implied from or read into a taxing statute – The words used in taxing 
statutory provision are required to be given their plain meaning. [Amrit 
Homes Pvt. Ltd. Vs. Deputy Commissioner of Income Tax] (DB)…2007

Hkwfe vtZu vf/kfu;e ¼1894 dk 1½] /kkjk 3¼c½ o 17 ,oa Hkwfe vtZu] iquokZlu 
vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk vf/kdkj vf/kfu;e ¼2013 dk 
30½] /kkjk 24¼2½ o 101 & Hkwfe dk dCtk & dk;Zokgh dk O;ixr gksuk & 

Land Acquisition Act (1 of 1894), Section 3(c) & 17 and Right to Fair 
Compensation and Transparency in Land Acquisition, Rehabilitation and 
Resettlement Act (30 of 2013), Section 24(2) & 101 – Possession of Land – 
Lapse of Proceeding – Held – Compensation paid to claimants and physical 
possession was taken by State in 1968 – Petitioners were keeping silent since 
1968 till 2014 for long 46 years – There is no provision of return of land under 
1894 Act – State after acquisition became absolute owner and land oustee has 
become persona non-grata – They have no locus to challenge the proceeding 
at this distance of time – There was no lapse of earlier proceedings, thus award 
will remain intact – Provisions of Section 24(2) not attracted – Petition dismissed. 
[Babu Lal (Died) Through L.Rs. Prem Narayan Vs. State of M.P.] …*112

Legal Maxim – “falsus in uno falsus in omnibus” – Applicability – Held 
– Testimony of witnesses cannot be discredited or wiped out only on basis 
that other co-accused persons are acquitted on same set of evidence – The 
maxim “falsus in uno falsus in omnibus” has no application in India. [Sohan 
Vs. State of M.P.] (DB)…*127

dkuwu dk fuoZpu & dj dkuwu & 

fof/kd lwfDr & ^^,d ckr esa feF;k rks lc esa feF;k^^ & iz;ksT;rk &
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Motor Vehicles Act (59 of 1988), Section 6 – Person Holding Two 
License – Liability of Insurer – Held – Two license were produced in trial, one 
secured by police at the time of incident, which was later found to be fake and 
another produced by driver during trial which was found to be genuine – It 
could not be said that driver possessed two licenses in violation of Section 6 – 
There is no provision that all licenses of a person holding more than one 
license are to be treated invalid – Tribunal rightly held Insurance Company 
liable to pay compensation – Appeal dismissed. [National Insurance Co. Ltd. 
Vs. Shivram] …2075

Limitation Act (36 of 1963), Section 14 – See – Arbitration and 
Conciliation Act, 1996, Section 34(3), Proviso [Noumla Brothers (M/s.) Vs. 
M/s. Ruchi World Wide Ltd.] …2092

eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 6 & nks vuqKfIr j[kus okyk O;fDr & 
chekdrkZ dk nkf;Ro & 

eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 66¼3½¼p½ o 163&A & chekdrkZ dk 
nkf;Ro &

ifjlhek vf/kfu;e ¼1963 dk 36½] /kkjk 14 & ns[ksa & ek/;LFke~ vkSj lqyg 
vf/kfu;e] 1996] /kkjk 34¼3½] ijarqd 

…2092

Motor Vehicles Act (59 of 1988), Section 66(3)(p) & 163-A – Liability of 
Insurer – Held – Auto was not having permit and it was not being taken for 
repair purpose – Auto was not empty thus Section 66(3)(p) would not apply – 
Driver was not having driving license – Insurance company not liable to pay 
compensation – Since deceased was sitting in the auto and doctrine of 
contributory negligence would not apply and doctrine of composite 
negligence would apply, the entire liability is of the owner of the vehicle. [New 
India Assurance Co. Ltd. Vs. Shashikala] …2051
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eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 & dUlkW'khZve @lgk;rk & 

Motor Vehicles Act (59 of 1988), Section 166 – Future Prospects – Held 
– Where the age of deceased is more than 40 years and below 50 years, then 
future prospects @ 30% is to be awarded – Age of deceased is 41 years, 
Tribunal rightly awarded future prospects @ 30%. [National Insurance Co. 
Ltd. Vs. Smt. Ashwini Sinha] …*118

Motor Vehicles Act (59 of 1988), Section 166 – Consortium – Held – 
Present appeal has been filed by widow, 2 children and parents of deceased – 
Tribunal has awarded consortium to wife (widow) only – All five persons are 
entitled for consortium @ Rs. 40,000. [National Insurance Co. Ltd. Vs. Smt. 
Ashwini Sinha] …*118

eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 & ijaijkxr en & 

Motor Vehicles Act (59 of 1988), Section 166 – Conventional Heads – 
Held – As per the judgment of Apex Court, customary expenses should be 
enhanced in every 3 years – For enhancement of conventional heads by 10% 
in every 3 years, the date of accident is material and not the date of award 
passed by Tribunal – Enhancement by 10% would apply only when the 
accident takes place after 3 years of the judgment passed by Apex Court in 
the case of Pranay Sethi. [National Insurance Co. Ltd. Vs. Smt. Ashwini 
Sinha] …*118

eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 & Hkkoh laHkkO;rk,a & 
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Motor Vehicles Act (59 of 1988), Section 166 – See – Central Motor 
Vehicles Rules, 1989, Rules 9, 10, 131 & 132 [National Insurance Co. Ltd. Vs. 
Smt. Ashwini Sinha] …*118

Motor Vehicles Act (59 of 1988), Section 166 & 173 – Compensation – 
Quantum – Held – Deceased boy was aged about 8 years and Tribunal 
awarded Rs. 2,50,000 which is neither excessive nor at a higher side. [Iffco 
Tokiyo General Insurance Co. Ltd. Vs. Ram Singh Keer] …2079

eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 o 173 & izfrdj & ek=k & 

eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 o 173 & pkyu vuqKfIr &

Motor Vehicles Act (59 of 1988), Section 166 & 173 – False Implication 
of Vehicle – Held – FIR lodged by eye-witness of incident, he was examined 
before the Tribunal and he supported the pleadings of the petition regarding 
incident – Site map was prepared on second day of incident where vehicle 
number was disclosed – Insurance company has not adduced any evidence to 
prove his pleadings regarding false implication of the alleged vehicle – Fact 
regarding false implication of vehicle not established. [Iffco Tokiyo General 
Insurance Co. Ltd. Vs. Ram Singh Keer] …2079

eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 o 173 & okgu dks feF;k vkfyIr 
djuk & 

eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 & ns[ksa & dsanzh; eksVj okgu 
fu;e] 1989] fu;e 9] 10] 131 o 132 

Motor Vehicles Act (59 of 1988), Section 166 & 173 – Driving License – 
Held – Mere absence of endorsement on the driving license is not a sufficient 
circumstance to exonerate the insurance company. [Iffco Tokiyo General 
Insurance Co. Ltd. Vs. Ram Singh Keer] …2079
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eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 o 173 & lquokbZ dk volj &

Motor Vehicles Act (59 of 1988), Section 166 & 173 – Opportunity of 
Hearing – Held – As per order sheet, on the date fixed for evidence, no witness 
was present on behalf of the insurance company and counsel for insurance 
company declared his evidence as closed – It cannot be said that no opportunity 
was given to appellant insurance company to adduce evidence in support of 
their pleadings. [Iffco Tokiyo General Insurance Co. Ltd. Vs. Ram Singh 
Keer] …2079

National Medical Commission Act (30 of 2019), Section 14(1) – 
Common Entrance Examination NEET – Applicability to Ayurvedic & 
Homeopathic Colleges – Held – Minimum eligibility prescribed for either 
taking admission in BHMS course or BAMS course is to possess Higher 
Secondary Certificate under 10+2 Scheme or any equivalent certificate with 
Physics, Chemistry and Biology as subjects – Same is the prescription for 
qualification to appear in MBBS or BDS courses – Prescription of common 
entrance examination NEET cannot be said to be arbitrary or illegal – 
Petitions dismissed. [Hahnemann Homeopathic Medical College & Hospital 
Bhopal Vs. State of M.P.] (DB)…*115

jk"Vªh; vk;qfoZKku vk;ksx vf/kfu;e ¼2019 dk 30½] /kkjk 14¼1½ & lkekU; 
izos'k ijh{kk uhV & vk;qosZfnd o gksE;ksiSfFkd egkfo|ky;ksa ds fy, iz;ksT;rk & 

National Medical Commission Act (30 of 2019), Section 14(1) – 
Common Entrance Examination NEET – College Level Counselling – Held – 
Section 14(1) provides uniform National Eligibility-cum-Entrance Test 
NEET for admission to undergraduate medical education making it 
applicable to all medical institutions governed under any other law – 
Institutions not entitled to admit students who have not appeared in NEET 
and have not secured minimum prescribed standards as per concerned 
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jk"Vªh; vk;qfoZKku vk;ksx vf/kfu;e ¼2019 dk 30½] /kkjk 14¼1½ & lkekU; 
izos'k ijh{kk uhV & egkfo|ky; Lrjh; dkmalfyax &

Regulations unless they are diluted for that particular academic year by 
National Commission in consultation with Central Government. 
[Hahnemann Homeopathic Medical College & Hospital Bhopal Vs. State of 
M.P.] (DB)…*115

National Security Act (65 of 1980), Section 3(1) & 3(2) – Non-
Mentioning of Period of Detention – Effect – Held – Apex Court concluded 
that since legislation does not require detaining authority to specify the 
period for which a detenu is required to be detained, the order of detention is 
not rendered illegal in absence of such specification. [Kanchan Shukla (Smt.) 
Vs. State of M.P.] (DB)…2017

jk"Vªh; lqj{kk vf/kfu;e ¼1980 dk 65½] /kkjk 3¼1½ o 3¼2½ & fujks/k dh vof/k 
dk mYys[k u fd;k tkuk & izHkko & 

National Security Act (65 of 1980), Section 3(1) & 3(2) – Preventive 
Detention – Considerations – Held – It is not the act/offence per se which is to 
be considered while taking up proceedings under NSA but it is the 
potentiality and the impact, which in certain circumstances may affect even 
tempo of the life of community thereby jeopardizing the public order – The 
only requirement for initiation of proceedings under NSA is the subjective 
satisfaction of authorities. [Kanchan Shukla (Smt.) Vs. State of M.P.] 

(DB)…2017

jk"Vªh; lqj{kk vf/kfu;e ¼1980 dk 65½] /kkjk 3¼1½ o 3¼2½ & fuokjd fujks/k & 
fopkj fd;k tkuk &
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National Security Act (65 of 1980), Sections 3(1), 3(2), 3(4) & 8(1) 
–Preventive Detention – Procedure – Contents of Detention Order – Held – 
Though detention order dated 05.07.2023 does not indicate right of detenu to 
submit his representation before concerned authorities, however realizing 
the said mistake within next two days vide order dated 07.07.2023, it was 
rectified and same was communicated to detenu on 11.07.2023 – Order was 
further communicated to State Government, Advisory Body as well as 
Central Government – Procedure has been completed by authorities within 
prescribed time – Petition dismissed. [Kanchan Shukla (Smt.) Vs. State of 
M.P.] (DB)…2017

National Security Act (65 of 1980), Section 3(1) & 3(2) – Preventive 
Detention – Grounds – Held – The act of detenu urinating on a man belonging 
to scheduled tribe has infuriated the society throughout State of M.P. and 
other parts of country also – A communal angle was also canvassed in social 
media – Just one act of detenu had threatened the peace and tranquility in 
the State – It created a law and order situation in entire State – It is a fit case 
where NSA has been invoked in order to prevent repetition of such offences. 
[Kanchan Shukla (Smt.) Vs. State of M.P.]  (DB)…2017

Negotiable Instruments Act (26 of 1881), Section 138 & 142(b) – 
Limitation – Calculation – Held – Notice was served on applicant/accused on 

jk"Vªh; lqj{kk vf/kfu;e ¼1980 dk 65½] /kkjk 3¼1½ o 3¼2½ & fuokjd fujks/k & 
vk/kkj &

jk"Vªh; lqj{kk vf/kfu;e ¼1980 dk 65½] /kkjk,¡ 3¼1½] 3¼2½] 3¼4½ o 8¼1½ & 
fuokjd fujks/k & izfØ;k & fujks/k vkns'k dh varoZLrq &
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…2124

n.M lafgrk ¼1860 dk 45½] /kkjk 107 o 306 ,oa n.M çfØ;k lafgrk] 1973 
¼1974 dk 2½] /kkjk 227 o 228 & vkRegR;k & 

28.08.2017, cause of action for filing complaint arose from 13.09.2017 – For 
calculating period of one month as prescribed u/S 142(b), the period has to be 
reckoned by excluding the first day when cause of action arose and including 
the last day – Complaint was filed on 13.10.2017, i.e. within 30 days – 
Complaint was within limitation – Trial Court rightly took cognizance 
against applicant – Application dismissed. [Mohd. Arif  Vs. Anil] …2148

Penal Code (45 of 1860), Section 107 & 306 – Abetment – Ingredients – 
Held – Apex Court concluded that each person's suicidability is different 
from others and that each person has its own idea of self esteem and self 
respect – To constitute abetment, there should be intention to provoke, incite 
or encourage the doing of an act by the accused. [Narayan Vs. State of M.P.] 

…2124

ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 138 o 142¼b½ & ifjlhek & 
x.kuk & 

…2148

n.M lafgrk ¼1860 dk 45½] /kkjk 107 o 306 & nq"izsj.k & ?kVd & 

Penal Code (45 of 1860), Section 107 & 306 and Criminal Procedure 
Code, 1973 (2 of 1974), Section 227 & 228 – Suicide – Abetment – Applicant 
and deceased Vishnu had physical relationship which was consensual – 
Family members of deceased were searching a bride for deceased – Held – In 
absence of instigation, provocation, encouragement or suggestion on part of 
accused, no offence u/S 306 IPC made out – Order framing charge against 
applicant set aside – Revision allowed. [Narayan Vs. State of M.P.] …2124
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n.M lafgrk ¼1860 dk 45½] /kkjk 302 & lk{khx.k dk ifjlk{; & fojks/kkHkkl 
,oa folaxfr;k¡ & 

(DB)…*127

Penal Code (45 of 1860), Section 302 – Testimony of Witnesses – 
Contradictions and Discrepancies – Held – Apex Court concluded that when 
an eye witness is examined at length, it is quite possible for him to make some 
discrepancies – Perhaps an untrue witness who is well tutored can 
successfully make his testimony totally non-discrepant – In instant case, 
witnesses were examined after 8 months of incident – Some omissions and 
contradictions will not affect the substantial part of evidence which is well 
supported by medical evidence. [Sohan Vs. State of M.P.] (DB)…*127

Penal Code (45 of 1860), Section 302 and Criminal Procedure Code, 
1973 (2 of 1974), Section 157 – Compliance – Held – Apex Court concluded 
that if there is no doubt about date and time in FIR, the delay in sending FIR 
to Magistrate is not fatal to prosecution case. [Sohan Vs. State of M.P.] 

n.M lafgrk ¼1860 dk 45½] /kkjk 302 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 
2½] /kkjk 157 & vuqikyu & 

Penal Code (45 of 1860), Section 302 and Evidence Act (1 of 1872), 
Section 27 – Recovery of Articles/Discovery of Facts – Term “open and 
accessible to others” – Held – Apex Court concluded that there is nothing in 
Section 27 which renders the statement of accused inadmissible if recovery 
was made from any place which is “open and accessible to others” – It would 
not vitiate the evidence – Discovery of fact is not the object recovered but the 
fact embraces the place from which object is recovered and the knowledge of 
accused as to it – Prosecution has proved its case beyond reasonable doubt – 
Conviction upheld – Appeal dismissed. [Sohan Vs. State of M.P.]( DB)…*127
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Penal Code (45 of 1860), Section 302 and Evidence Act (1 of 1872), 
Section 106 – FSL Report – Held – Human blood was found on the sword 
seized from appellant, it was the duty of appellant to disclose the fact as per 
Section 106 of Evidence Act as to how and why human blood was found on 
sword – Appellant failed to rebut this fact in defence and has not said a single 
word in his statement u/S 313 Cr.P.C. – Thus, even if blood group is not 
mentioned in FSL report, it will not help the appellant. [Sohan Vs. State of 
M.P.] (DB)…*127

Penal Code (45 of 1860), Section 302/149 & 342/149 – Appreciation of 
Evidence – Held – FIR shows that because of previous enmity relating to 
land, deceased was assaulted, thus there exist a motive – Incident is an 
outcome of pre-meditation and not of any sudden quarrel – There are 
multiple injuries on person of deceased and cause of death was excessive 
bleeding – Prosecution established its case beyond reasonable doubt – 
Appeal dismissed. [Babulal Dheemer Vs. State of M.P.] (DB)…*113

n.M lafgrk ¼1860 dk 45½] /kkjk 302@149 o 342@149 & lk{; dk ewY;kadu 
&

n.M lafgrk ¼1860 dk 45½] /kkjk 302 ,oa lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 
27 & oLrqvksa dh cjkenxh@rF;ksa dk izdVhdj.k &'kCn ^^vU; ds fy, [kqyk ,oa 
lqxe^^ & 

n.M lafgrk ¼1860 dk 45½] /kkjk 302 ,oa lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 
106 & U;k;kyf;d foKku iz;ksx'kkyk izfrosnu & 
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INDEX

(DB)…*113

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 376¼1½ o 450 & e`R;qnaM & de djus 
okyh@xq:rjdkjh ifjfLFkfr;k¡ & 

Penal Code (45 of 1860), Sections 302, 376(1) & 450 – Capital 
Punishment – Mitigating/Aggravating Circumstances – Held – Conviction 
affirmed – Appellant has no criminal record, incident was not outcome of 
premeditation and was done in spontaneity – Crime was not committed to 
terrorize or harm a particular or larger section of society – No weapon was 
used – Appellant is a young person of 25 yrs. – Death sentence imposed u/S 302 
IPC modified to sentence of imprisonment for remainder of appellant's life – 
Appeal partly allowed. [Ribu @ Akbar Khan Vs. State of M.P.]  (DB)…*124

Penal Code (45 of 1860), Sections 302, 376(1) & 450 – DNA Report – 
Collection of Blood Sample – Held – Prosecution established its case           
with certainty that blood sample of appellant was indeed taken, sealed

Penal Code (45 of 1860), Section 302/149 & 342/149 and Evidence Act 
(1 of 1872), Section 32 & 35 – FIR as Dying Declaration – Held – person who 
recorded FIR expired and his evidence could not be recorded – Non-
production of said witness caused no prejudice to appellant moreso when 
averments of FIR finds support by statement of 2 eye-witnesses who 
categorically deposed about oral dying declaration given to them by deceased – 
FIR cannot be disbelieved not its probative value can be questioned and must 
be treated as a dying declaration. [Babulal Dheemer Vs. State of M.P.] 

n.M lafgrk ¼1860 dk 45½] /kkjk 302@149 o 342@149 ,oa lk{; vf/kfu;e 
¼1872 dk 1½] /kkjk 32 o 35 & e`R;qdkfyd dFku ds :i esa izFke lwpuk izfrosnu &
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44 INDEX

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 376¼1½ o 450 & Mh,u, izfrosnu & 
jDr uewus dk laxzg.k & 

Police Regulations, M.P., Regulation 64(3) – Misconduct – Absence of 
Provision – Held – An immoral act cannot be pleaded on ground that 
according to law, it is not defined – If law is silent on any issue, in that event, 
justice would have to be rendered on basis of righteousness or on best 
judgment. [State of M.P. Vs. Ram Bhagwan Pathak] (DB)…1979

and was sent to FSL laboratory with quite promptitude within a period of 24 
hrs – DNA report is against appellant, it is a scientific report and conviction 
can be based on said DNA report – Chain of events/circumstances duly 
established by prosecution – Conviction upheld. [Ribu @ Akbar Khan Vs. 
State of M.P.] (DB)…*124

iqfyl fofu;eu] e-Á-] fofu;eu 64¼3½ & vopkj & mica/k dk vHkko 

n.M lafgrk ¼1860 dk 45½] /kkjk 375 o 376 ,oa n.M çfØ;k lafgrk] 1973 
¼1974 dk 2½] /kkjk 482 & izFke lwpuk izfrosnu dk vfHk[kaMu &

Penal Code (45 of 1860), Section 375 & 376 and Criminal Procedure 
Code, 1973 (2 of 1974), Section 482 – Quashment of FIR – Held – In FIR, there 
is clear allegation that since inception, applicant gave false promise of 
marriage and on that pretext complainant developed sexual relation with 
applicant – Consent was taken on basis of false promise itself – It is not a case 
where promise initially given was bonafide and because of subsequent events 
could not be translated into reality – FIR cannot be quashed – Application 
dismissed. [Yogendra Singh Rajput Vs. State of M.P.] …*130



45INDEX

Registered Document – Held – Where the document is a registered 
document, then a presumption can be drawn that it was validly executed and 
therefore, a registered document would be prima facie valid in law, however 
valid execution of a document and the proof of the contents of the same are 
two different aspect – Merely because a registered sale deed was executed 
would not mean that even the contents of the same would stands proved. 
[T.R. (Tulsiram) Kori Vs. Raja Singh] …*129

iqfyl fofu;eu] e-Á-] fofu;eu 64¼3½ & vopkj &

jftLVªhd`r nLrkost & 

Police Regulations, M.P., Regulation 64(3) – Misconduct – 
Disciplinary Committee imposed punishment of removal from service – 
Appellate Authority modified the punishment to compulsory retirement – 
Held – Petitioner, a police officer, lived with a lady for almost 8 years as 
husband and wife and thereafter not taking care of her and committing 
various acts, itself is an immoral act committed by him – Petitioner is a Police 
Officer, therefore, a minimum degree of morality is called for – Petitioner is 
liable for higher punishment – Impugned order set aside – Matter remitted to 
appellate authority to reconsider quantum of punishment – Appeal allowed. 
[State of M.P. Vs. Ram Bhagwan Pathak] (DB)…1979

Registration Act (16 of 1908), Section 17(1)(e) – Written Panch Faisla – 
Registration of – Held – Panch faisla merely sets out the arrangement arrived 
at between brothers – It was a mere record of past transaction – It did not 
create or extinguish any right over immovable property – It did not attract 
Section 17(1)(e) of Registration Act and law did not mandate its registration. 
[Vijendra Singh Yadav Vs. Lieut. Col. Mahendra Singh Yadav] …2061
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yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½ & izR;kf'k;ksa ds ckjs esa tkudkjh & 
ernkrkvksa dk vf/kdkj & 

yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk,¡ 97] 117 o 118 & izR;kjksi &

jftLVªhdj.k vf/kfu;e ¼1908 dk 16½] /kkjk 17¼1½¼e½ & fyf[kr iap QSlyk & 
dk jftLVªhdj.k &

Representation of the People Act (43 of 1951), Sections 83, 84 & 123 – 
Pleading & Evidence – Held – In election petition, evidence beyond the 
pleadings can neither be permitted to be adduced nor can such evidence be 
taken into consideration – Petitioner has not pleaded regarding the List of 
Defaulter and the non-validity of No Dues Certificate – Petitioner not 
entitled to adduce evidence beyond his pleadings. [Subhash Kumar Sojatia 
Vs. Devilal Dhakad] …*128

Representation of the People Act (43 of 1951), Sections 97, 117 & 118 – 
Recrimination – Held – Looking to the object and scheme of Section 97, it is 
manifest that provisions of Section 117 & 118 must be applied mutatis mutandis 
to proceeding u/S 97 – Recriminator must produce a govt. treasury receipt 
showing that he has deposited Rs. 2000 as cost of recrimination failing which 
he loses the right to lead evidence u/S 97 and notice of recrimination stands 
virtually rejected. [Subhash Kumar Sojatia Vs. Devilal Dhakad]  …*128

Representation of the People Act (43 of 1951) – Information about 
Candidates – Right of Voters – Discussed and explained. [Subhash Kumar 
Sojatia Vs. Devilal Dhakad] …*128

yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk,¡ 83] 84 o 123 & vfHkopu o 
lk{; & 
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yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk,¡ 100¼1½¼d½] 123¼2½ o 123¼4½ 
& ljdkjh LFkku & 

Representation of the People Act (43 of 1951), Sections 100(1)(d), 
123(2) & 123(4) – Non-Disclosure of Interest on Saving Account/FDR – Held – 
Interest on saving accounts and FDR is neither a source of income nor a 
source of livelihood, thus not required to be disclosed in nomination form – 

yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk,¡ 100¼1½¼d½] 123¼2½ o 123¼4½ 
& ljdkjh ns; dk vizdVu & fNiko &

Representation of the People Act (43 of 1951), Sections 100(1)(d), 
123(2) & 123(4) – Government Accommodation – Held – Clause 8 of 
nomination form provides a disclosure of government accommodation – 
Petitioner neither pleaded nor proved through relevant document that the 
rented premise is a government accommodation – There was no need to 
disclose the information of the said rented premise in nomination form. 
[Subhash Kumar Sojatia Vs. Devilal Dhakad] …*128

Representation of the People Act (43 of 1951), Sections 100(1)(d), 
123(2) & 123(4) – Non-Disclosure of Government Dues – Suppression – Held – 
At the time of submission of nomination form, R-1 was not actually aware 
that some diversion fee was due against his property – No notice issued by 
revenue authorities to R-1, on the contrary revenue authorities issued No 
Dues Certificate in his favour – A person who is not aware of any fact, no 
question of its suppression arises – Non-disclosure of such government dues 
are not covered u/S 100(1)(d), 123(2) & 123(4) of the Act. [Subhash Kumar 
Sojatia Vs. Devilal Dhakad] …*128
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As per Banking Rules also, saving interest is not a source of income. [Subhash 
Kumar Sojatia Vs. Devilal Dhakad] …*128

…*128

yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk,¡ 100¼1½¼d½] 123¼2½ o 123¼4½ 
& cpr [kkrs@,Q-Mh-vkj- ij C;kt dk vizdVu & 

Representation of the People Act (43 of 1951), Sections 100(1)(d), 
123(2) & 123(4) – Term "Materially Affected" – Presumption – Held – To be 
successful in election petition for declaration of election of returned 
candidate to be void, parties must plead and prove that result of election 
would have substantially and materially affected – Only because petitioner 
got second largest number of votes, Court will not presume that in case of 
rejection of nomination paper of R-1, all votes casted in favour of R-1 would 
otherwise go in favour of petitioner – Plea of Corrupt practice not proved – 
Election petition dismissed. [Subhash Kumar Sojatia Vs. Devilal Dhakad] 

Representation of the People Act (43 of 1951), Sections 100(1)(d), 
123(2) & 123(4) and Constitution – Article 19(1)(a) – Non-Disclosure of 
Outstanding Rent – Effect on Voters – Held – No oral or documentary 
evidence to prove that by virtue of non-disclosure of outstanding rent, any 
voter suffered to free exercise of his electoral right – Petitioner has not 
examined any voter and even he himself could not adduce such facts that how 
or in what manner the voters were unable to freely exercise their right 
provided under Article 19(1)(a) of Constitution – Even such type of 
disclosure or suppression does not come under purview of Section 123(2) & 
123(4) of the Act. [Subhash Kumar Sojatia Vs. Devilal Dhakad] …*128

yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk,¡ 100¼1½¼d½] 123¼2½ o 123¼4½ 
& 'kCn ̂ ^rkfRod :i ls izHkkfor^^ & mi/kkj.kk & 

yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk,¡ 100¼1½¼d½] 123¼2½ o 123¼4½ 
,oa lafo/kku & vuqPNsn 19¼1½¼a½ & cdk;k HkkM+s dk vizdVu & ernkrkvksa ij izHkko & 
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yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk 123 ,oa lk{; vf/kfu;e ¼1872 
dk 1½] /kkjk 3 & O;frØfe;ksa dh lwph & lk{; & 

Representation of the People Act (43 of 1951), Section 123 and Evidence 
Act (1 of 1872), Section 3 – Corrupt Practice – Evidence & Proof – Held – A 
charge of corrupt practice cannot be proved by preponderance of 
probabilities, it is needed to be proved beyond reasonable doubt. [Subhash 
Kumar Sojatia Vs. Devilal Dhakad] …*128

Representation of the People Act (43 of 1951), Section 123 and Evidence 
Act (1 of 1872), Section 67 & 77 – Certified Copy of Public Document – Held – 

yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk 123 ,oa lk{; vf/kfu;e ¼1872 
dk 1½] /kkjk 3 & Hkz"V vkpj.k & lk{; o lcwr & 

…*128

Representation of the People Act (43 of 1951), Section 123 and Evidence 
Act (1 of 1872), Section 3 – List of Defaulters – Evidence – Held – List of 
defaulter was prepared by "M" – Although R-1 filed affidavit of "M" but he 
has not been examined by R-1, even his name was not included in list of 
witnesses – In non- examination of "M", his affidavit cannot be treated as 
part of evidence because opponent did not get opportunity for cross-
examination –Apex Court concluded that affidavit is not evidence within 
meaning of Section 3 of Evidence Act. [Subhash Kumar Sojatia Vs. Devilal 
Dhakad] …*128
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Representation of the People Act (43 of 1951), Section 123 and Evidence 
Act (1 of 1872), Section 106 – Corrupt Practice – Burden of Proof – Held – 
Petition is filed on allegation of "corrupt practice", therefore burden of 
proof lies upon petitioner and he is supposed to prove the facts within special 
knowledge by adducing best evidence as per Section 106 of Evidence Act – 
Burden never shifts and the standard of proof to discharge this burden is 
same as in criminal case – Matter requiring proof should be established 
beyond any reasonable doubt and in case of doubt, the benefit should go to 
the returned candidate. [Subhash Kumar Sojatia Vs. Devilal Dhakad] 

Representation of the People Act (43 of 1951), Section 123(3) – 
CD/DVD – Transcription – Held – Petitioner did not examine the material 
witness who prepared the DVD – Transcription provided in election petition 
is not prepared by petitioner himself and he did not examine the relevant 
person who has prepared the transcription – Transcription is not duly 
verified and signed by its writer, thus it is not admissible in evidence – 

Mere production of certified copy of any public record is not a proof of its 
contents – In list of defaulters, no date is mentioned, even there is no 
information about its author who prepared it – List of defaulters cannot be 
treated as public document and without examining its author to prove its 
contents, petitioner failed to prove the document as per requirement of 
Section 67 of Evidence Act. [Subhash Kumar Sojatia Vs. Devilal Dhakad] 

yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk 123 ,oa lk{; vf/kfu;e ¼1872 
dk 1½] /kkjk 106 & Hkz"V vkpj.k & lcwr dk Hkkj & 

…*128

yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk 123 ,oa lk{; vf/kfu;e ¼1872 
dk 1½] /kkjk 67 o 77 & yksd nLrkost dh izekf.kr izfr & 

…*128
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Provisions of Section 123(3) is not attracted. [Subhash Kumar Sojatia Vs. 
Devilal Dhakad] …*128

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act (30 of 2013), Section 24(2) – Deemed 
Lapse of Proceeding – Held – Deemed lapse of proceeding u/S 24(2) takes 
place when due to inaction of authorities for 5 years or more prior to 
commencement of said act, the possession of land has not been taken nor 
compensation paid – If possession is taken and compensation is not paid then 
there is no lapse of proceeding and similarly if compensation is paid and 
possession is not taken, then also there is no lapse of proceeding. [Babu Lal 
(Died) Through L.Rs. Prem Narayan Vs. State of M.P.] …*112

yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk 123¼3½ & lh-Mh-@Mh-oh-Mh- & 
vuqfyfi & 

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act (30 of 2013), Section 24(2) & 101 – See – 
Land Acquisition Act, 1894, Section 3(c) & 17 [Babu Lal (Died) Through L.Rs. 
Prem Narayan Vs. State of M.P.] …*112

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e ¼2013 dk 30½] /kkjk 24¼2½ & dk;Zokgh dk O;ixr gksuk le>k tkuk 
&

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e ¼2013 dk 30½] /kkjk 24¼2½ o 101 & ns[ksa & Hkwfe vtZu vf/kfu;e] 
1894] /kkjk 3¼c½ o 17 

Securitization and Reconstruction of Financial Assets and 
Enforcement of Security Interest (SARFAESI) Act (54 of 2002), Section 14 – 
Competent Authority – Held – CJM is very much competent to deal with the 
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Service Law – Appointment – Fake Mark Sheet – Burden of Proof – 
Held – In each and every cases burden does not lie upon prosecution to prove 
the charge – If petitioner was sure about the mark-sheet produced by him, he 
should have called the witness/officer of institution which issued the mark-
sheet, to prove himself innocent but that was not done by him neither he 
produced the original mark-sheet – Burden lies upon petitioner to prove that 
mark-sheet was not fake – No interference required – Petition dismissed. 
[Shailendra Singh (Dr.) Vs. Union of India] …*125

foRrh; vkfLr;ksa dk izfrHkwfrdj.k vkSj iquxZBu rFkk izfrHkwfr fgr dk izorZu 
(SARFAESI) vf/kfu;e] ¼2002 dk 54½] /kkjk 14 & l{ke izkf/kdkjh & 

foRrh; vkfLr;ksa dk izfrHkwfrdj.k vkSj iquxZBu rFkk izfrHkwfr fgr dk izorZu 
(SARFAESI) vf/kfu;e] ¼2002 dk 54½] /kkjk 14 & uksfVl &

application u/S 14 of 2002 Act – Order passed by CJM, Indore is not hit by 
any illegality or incompetency. [Kamal Kishore Gaur Vs. IDFC First Bank 
Ltd.] (DB)…2042

Securitization and Reconstruction of Financial Assets and 
Enforcement of Security Interest (SARFAESI) Act (54 of 2002), Section 14 – 
Notice – Held – Competent authority is not required to notice either to the 
borrowers or the third party, he is only required to verify from the 
bank/institution whether notice u/S 13(2) of the 2002 Act has been 
issued/served or not – Petition dismissed. [Kamal Kishore Gaur Vs. IDFC 
First Bank Ltd.] (DB)…2042

lsok fof/k & fu;qfDr & QthZ vad lwph & lcwr dk Hkkj 

…*125
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lsok fof/k & LFkkukarj.k uhfr & 

Service Law – Transfer Policy – Held – Transfer policy itself is held to 
be directory in nature and mere breach of transfer policy will not make the 
transfer order illegal. [M.K. Umaraiya Vs. State of M.P.] …1986

lsok fof/k & LFkkukarj.k uhfr & 'kCn **lk/kkj.kr;k** & 

lsok fof/k & LFkkukarj.k & gLr{ksi dh ifjf/k & 

Service Law – Fraudulent Appointment – Requirement of Disciplinary 
Proceedings – Held – When a person secured appointment on basis of forged 
mark-sheet or certificate then his appointment is considered to be a 
fraudulent appointment – Such appointment is illegal and void ab initio, 
therefore holding disciplinary proceedings under Article 311 of Constitution 
or under any disciplinary rules is not required. [Shailendra Singh (Dr.) Vs. 
Union of India] …*125

Service Law – Transfer Policy – Word “Ordinarily” – Held – In the 
clause of the transfer policy the word “ordinarily” is used – Both the clauses 
are couched in a directory language and in a given fact situation, the transfer 
is indeed permissible – The clauses are not mandatory in nature – Petition 
dismissed. [M.K. Umaraiya Vs. State of M.P.] …1986

lsok fof/k & diViw.kZ fu;qfDr & vuq'kklukRed dk;Zokgh dh vko';drk & 

Service Law – Transfer – Scope of Interference – Held – Transfer order 
can be interfered with if it runs contrary to any statutory provisions (not 
policy guidelines), proved to be malafide, changes service condition to the 
detriment of employee or passed by incompetent authority. [M.K. Umaraiya 
Vs. State of M.P.] …1986

53



Wakf Act (43 of 1995), Section 83 & 85 – Eviction Suit – Jurisdiction of 
Civil Court – Held – The change of forum vide amendment of 2013, is a 
procedural law – After amendment in Section 83 & 85, Civil Court lost its 
jurisdiction to entertain civil suits concerning Wakf property – Impugned 
judgment and decree set aside – Trial Court directed to return the plaint to 
plaintiff for presentation before the jurisdictional Wakf Tribunal – Appeal 
allowed. [Rakesh Kesharwani Vs. Imam Bada Shahedaan Karbala] …*122

* * * * *

Special Police Establishment Act, M.P. (17 of 1947), Section 2(3) – See – 
Criminal Procedure Code, 1973, Section 173(2) [Anukul Mishra Vs. State of 
M.P.] (DB)…2131

fo'ks"k iqfyl LFkkiuk vf/kfu;e] e-iz- ¼1947 dk 17½] /kkjk 2¼3½ & ns[ksa & n.M 
çfØ;k lafgrk] 1973] /kkjk 173¼2½ 

Wild Life (Protection) Act (53 of 1972), Section 39(1)(d) – See – Excise 
Act, M.P., 1915, Section 47(1) [Vijay Vs. State of M.P.] …2047

oU; tho ¼laj{k.k½ vf/kfu;e ¼1972 dk 53½] /kkjk 39¼1½¼d½ & ns[ksa & vkcdkjh 
vf/kfu;e] e-Á-] 1915] /kkjk 47¼1½ 

oDQ vf/kfu;e ¼1995 dk 43½] /kkjk 83 o 85 & csn[kyh dk okn & flfoy 
U;k;ky; dh vf/kdkfjrk & 
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We congratulate Hon'ble Mr. Justice Raj Mohan Singh on his appointment 
as Judge of the High Court of Madhya Pradesh. Hon'ble Mr. Justice Raj Mohan 
Singh took oath of the High Office on 01.11.2023.

APPOINTMENTS TO THE MADHYA PRADESH HIGH COURT

HON'BLE SHRI JUSTICE RAJ MOHAN SINGH

Transferred as Judge of the High Court of Madhya Pradesh and took oath 
on 01.11.2023.

Born on August 18, 1962. After completing LL.B. from Kurukshetra 
University, started practice at Punjab and Haryana High Court. Had a diversified 
practice having good number of civil, criminal, service, labour law cases and 
cases relating to land laws arising out of miscellaneous local laws of Punjab and 
Haryana. Was elected thrice as a Member of Bar Council of Punjab and Haryana 
and also Hony. Secretary of Bar Council of Punjab and Haryana. Was holding the 
position of Member, Bar Council of India (BCI), representing the States of 
Punjab, Haryana and U.T. Chandigarh in the Bar Council of India, before 
elevation on 25 September 2014, as Additional Judge of the Punjab and Haryana 
High Court. Appointed as permanent Judge on 23 May  2016. 

We, on behalf of The Indian Law Reports (M.P. Series), wish Hon'ble 
Mr. Justice Raj Mohan Singh, a successful tenure on the Bench.

--------------



We congratulate Hon'ble Mr. Justice Rajendra Kumar-IV on his 
appointment as Judge of the High Court of Madhya Pradesh. Hon'ble Mr. Justice 
Rajendra Kumar-IV took oath of the High Office on 01.11.2023.

--------------

HON'BLE SHRI JUSTICE RAJENDRA KUMAR-IV

Born on July 1, 1962. Graduated in Law in the year 1986. Appointed in  
Higher Judicial Service in the year 2005. Promoted as District & Sessions Judge 
in the year 2016. Elevated as Additional Judge of Allahabad High Court on 22 
November 2018. Appointed as Permanent Judge on 20 November 2020.    

Transferred as Judge of the High Court of Madhya Pradesh and took oath 
on 01.11.2023.

We, on behalf of The Indian Law Reports (M.P. Series), wish Hon'ble 
Mr. Justice Rajendra Kumar-IV, a successful tenure on the Bench.



 

 

We congratulate Hon'ble Mr. Justice Duppala Venkata Ramana on his 
appointment as Additional Judge of the High Court of Madhya Pradesh. Hon'ble 
Mr. Justice Duppala Venkata Ramana took oath of the High Office on 01.11.2023.  

 

 

HON'BLE MR. JUSTICE DUPPALA VENKATA RAMANA

Born on June 3, 1963. After completing LL.B from N.V.P. Law College   
Visakhapatnam in 1989 did LL.M from Acharya Nagarjuna University, Guntur. 
Enrolled as an Advocate in June 1989 and joined District Bar Association, 
Srikakulam and practiced till June 1990. Thereafter shifted practice to 
Visakhapatnam Bar Association and practiced till May, 1994. Selected as District 
Munsif in 1994 and worked in Amalapuram, Macharla, Hyderabad, Vijayawada 
and Tirupati. Promoted as Senior Civil Judge in January 2007 and worked in 
Hyderabad, Tirupati and Kakinada. Promoted as District Judge in the year 2015 
and worked as VII Additional District & Sessions Judge in Kakinada. Deputed as 
Devasthanam Law Officer, Tirumala Tirupati Devasthanams from 2015 to 2017. 
Worked as X Additional District & Sessions Judge, Gurajala. Deputed as Law 
Secretary, Government of Andhra Pradesh from 2017 to 2019. Took initiative in 
repealing 140 obsolete Acts. Appointed as Registrar (Management), later as 
Registrar (Recruitment) and further as Registrar (Administration) from June 2019 
till elevation. Elevated as Additional Judge of the High Court of Andhra Pradesh 
on 04.08.2022. 

--------------

Transferred as Additional Judge of the High Court of Madhya Pradesh and 
took oath on 01.11.2023.

We, on behalf of The Indian Law Reports (M.P. Series), wish Hon'ble 
Mr. Justice Duppala Venkata Ramana, a successful tenure on the Bench.



OVATION TO HON'BLE MR. JUSTICE RAJ MOHAN SINGH,  
HON'BLE MR. JUSTICE RAJENDRA KUMAR-IV AND  HON'BLE MR. 
JUSTICE  DUPPALA VENKATA RAMANA, GIVEN ON 01-11-2023, IN 
THE COURT HALL NO.1, HIGH COURT OF M.P., JABALPUR

Shri Prashant Singh, Advocate General, M.P., while felicitating their 
Lordships, said :-

I deem it to be my proud privilege to offer felicitations to Hon'ble Shri 
Justice Raj Mohan Singh, Hon'ble Shri Justice Rajendra Kumar and Hon'ble Shri 
Justice Duppala Venkata Ramana on Your Lordship's appointment as Judges of 
this High Court. I welcome Your Lordships to the marvelous State of Madhya 
Pradesh.

HON'BLE SHRI JUSTICE RAJ MOHAN SINGH
th

Hon'ble Shri Justice Raj Mohan Singh was born on 18  August, 1962 at 
Bhiwani, Haryana, in a well-known Rajput family. The family of His Lordship is 
full of gentlemen having Army and BSF decorations. After completing primary 
and secondary education from Bhiwani His Lordship completed LL.B. from 
Kurukshetra University and joined the legal profession at Punjab & Haryana High 
Court under the able guidance of his uncle/fufaji Shri Surinder Singh Rathore, 
who was later elevated as Judge. His Lordship was elected thrice as a Member of 
Bar Council of Punjab and Haryana from 2002 to 2014. He also remained Hony. 
Secretary of Bar Council of Punjab and Haryana from 2004 to 2005 and Member 
Bar Council of India (BCI), representing the States of Punjab, Haryana and U.T. 
Chandigarh in the Bar Council of India. His Lordship was appointed as Judge of 

th
the High Court of Punjab & Haryana on 25  September, 2014.

HON'BLE SHRI JUSTICE RAJENDRA KUMAR-IV

Looking to His Lordship's legal acumen and deep knowledge of law, His 
Lordship was appointed as Additional Judge of the High Court of Judicature at 

nd thAllahabad on 22  November, 2018 and thereafter as permanent Judge on 20  
November, 2020.

HON'BLE SHRI JUSTICE DUPPALA VENKATA RAMANA
rdHon'ble Shri Justice Duppala Venkata Ramana was born on 3  June, 1963 

in Chinna Boddepalli Hamlet, Ponduru Mandal of Srikakulam District of Andhra 
Pradesh. His Lordship completed Bachelor of Law from N.V.P. Law College, 

stHon'ble Shri Justice Rajendra Kumar-IV was born on 1  July, 1962. After 
completing LL.B. in the year 1986, His Lordship was appointed in Higher Judicial 
Service in the year 2005 and was thereafter promoted as District & Sessions Judge 
in the year 2016.
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The judiciary plays a fundamental role in preserving the principles of 
justice, fairness, and the rule of law. As judges Your Lordships are entrusted with 
the immense responsibility of upholding these principles and ensuring that justice 
prevails, no matter how complex or challenging the cases that come before you.

--------------

My Lords, I welcome Your Lordships to Madhya Pradesh, often referred 
to as “Bharat Ka Dil”. It encompasses the essence of 'Bharat' with its 
geographical diversity, historical significance, rich culture, natural beauty, 
architectural marvels and delectable cuisines. Similarly, Jabalpur, often referred 
to as 'Sanskardhani', which is located on the banks of the Holy River 'Maa 
Narmada' is the 'Heart of Madhya Pradesh'. Being a large state, expectations 
of the public from the judiciary are also large.

Today is a momentous occasion as we gather here to witness the swearing 
– in ceremony of Lordships. It is a privilege and an Honour to stand before you to 
address this August gathering.

I, on my own behalf and on behalf of the State of Madhya Pradesh as well 
as all Law Officers of the State of Madhya Pradesh, welcome Your Lordships and 
your family members to this glorious state and wish Your Lordships all the very 
best for the future.

Visakhapatnam in 1989 and Master of Law in Acharya Nagarjuna University, 
Guntur. His Lordship was enrolled as an Advocate in June, 1989 and practiced till 
May, 1994. His Lordship was selected as District Munsif in 1994 and was 
promoted as Senior Civil Judge in January, 2007, and thereafter as District Judge 
in the year 2015. His Lordship was deputed as Law Secretary, Government of 
Andhra Pradesh from 2017 to 2019. Subsequently, His Lordship was elevated as 
an Additional Judge on 04.08.2022.

Shri Pushpendra Yadav, Deputy Solicitor General of India, said :-

I would like to begin by congratulating the Lordships on their transfer and 
joining to this prestigious position. The addition of Lordships to this Hon'ble High 
Court is indeed a significant development that will further boost and enhance the 
wheels of justice dispensing system.

Your Lordships now have the opportunity to bring fresh perspectives, a 
wealth of experiences and insights to the legal system in Madhya Pradesh. I am 
sure that Your Lordships tenure as judges in the High Court of Madhya Pradesh 
shall be marked by wisdom, fairness, and an unwavering commitment to justice. 
With firm conviction I assure Your Lordships of our fullest co-operation in 
discharging your functions.

Thank you.
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 The joining of Lordship to this Hon'ble High Court is an occasion to 
celebrate and look forward to a more efficient, credible, and just legal system that 
serves the needs of our society. Their presence will undoubtedly add three more 
wheels to the justice dispensing system, ensuring its smooth and efficient 
operation and the safeguarding of the rule of law.

“If you get what you desire, great; because you got what was your will !

Lordships bring with them a wealth of legal expertise and experience. 
Their distinguished legal careers, often spanning several years, have equipped 
them with a deep understanding of complex legal matters. Their presence on the 
bench enhances the intellectual resources available to this Hon'ble High Court. 
Their insights and rulings can set important precedents and contribute to the 
development of jurisprudence, ensuring that the law evolves in a manner 
consistent with the changing needs of society. With their extensive experience, 
they are well-equipped to handle a wide range of cases, including those of 
exceptional complexity. Their involvement can help in expediting the legal 
process and reducing the backlog of cases. Timely justice is a fundamental right of 
every citizen, and the presence of Lordships on the bench can significantly 
contribute to achieving this goal.

 In conclusion, I once again on behalf Union of India, Law Officers and on 
my own behalf extend my heartiest congratulations to the Lordships and their 
family. Let us work together to ensure that the judiciary remains the cornerstone 
of our democracy and the beacon of hope for all those who seek justice. 

 Thank you.

--------------

Shri Radhe Lal Gupta, Co-Chairman and Honorary Secretary, State 
Bar Council of M.P., said:-

Before this gathering, today I have the honour of introducing great legal 
personalities My Lords Justice Shri Raj Mohan Singh, Justice Shri Rajendra 
Kumar-IV and Justice Shri Duppala Venkata Ramana. It is a great pleasure for all 
of us to welcome to My Lords to this great temple of justice who has come from 
Punjab and Haryana High Court, Allahabad High Court and Andhra Pradesh High 
Court and is adorning the Office of MP High Court. We offer our heartiest 
welcome and congratulations to My Lords. Today, in the history of Hon'ble High 
Court once again a new chapter is about to begin when we are getting, three more, 
stalwart & highly experienced Judges from the land of Golden Temple, land of 
Maa Ganga and from the land of Devesthanam Shri Tirupati Balaji.

Prior to giving brief introduction of My Lords I would like to quote say of 
Harivansh Rai Bacchan,
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My Lord Justice Shri Rajendra Kumar-IV,

My Lord after completing law graduation from N.V.P. Law College, 
Visakhapatnam in 1989, enrolled as an Advocate in the year 1989 and also 
completed Masters of Law from Acharya Nagarjuna University, Guntur and 
joined District Bar Association, Srikakulam. My Lord has the honour of serving 
as District Munsif in 1994 and several places including Tirupati Devasthanams. 
My Lord has been deputed as Devasthanam Law Officer, Tirumala Tirupati 
Devasthanams from 2015 to 2017. Blessed to serve Lord Balaji in Tirumala 
Tirupati Devasthanams. Solved intricate legal issues in TTD and won accolades 
from Tirumala Tirupati Devasthanams. Functioned as X Additional District & 
Sessions Judge, Gurajala. Deputed as Law Secretary, Government of Andhra 
Pradesh from 2017 to 2019. Took initiative in repealing 140 obsolete acts. 
Interested in Legislative Drafting. Appointed as Registrar (Management), later as 

My Lord after completing law graduation in 1986, enrolled as an advocate 
and thereafter practiced in all sides of law and handled cases in all subjects. His 
Lordship was appointed in Higher Judicial Service in the year 2005 and thereafter 
was promoted as District & Sessions Judge in 2016. His Lordship was appointed 
as Additional Judge of the High Court of Judicature at Allahabad in the year 2018 
and as permanent Judge of High Court of Allahabad in the year 2020. My Lord 
was appreciated for his ability and fairness as a lawyer in several reported 
judgments. During the period My Lord was the Judge of the Hon'ble High Court 
of Allahabad, Your Lordship has contributed greatly by giving various important 
judgments on constitutional, Civil, Criminal and other branches of law.

My Lord after completing law Graduation from Kurukshetra University 
enrolled as an advocate in the year 1982 and thereafter practiced in all sides of law 
and handled cases in all subjects. My Lord during his career as a lawyer, his 
Lordship was elected thrice as a Member of Bar Council of Punjab and Haryana 
(Term from 2002-2014). He also remained Hony. Secretary of Bar Council of 
Punjab and Haryana from 2004 to 2005. Before elevation as Additional Judge of 
this Hon'ble Court, his Lordship was holding the position of Member Bar Council 
of India (BCI), representing the States of Punjab, Haryana and U.T. Chandigarh in 
the Bar Council of India. His Lordship was appointed as Judge of the High Court 
of Punjab & Haryana on 2014. During the period My Lord was the Judge of the 
Hon'ble High Court of Punjab & Haryana, Your Lordship has contributed greatly 
by giving various important judgments on constitutional, Civil, Criminal and 
other branches of law.

My Lord Justice Shri Duppala Venkata Ramana,

My Lord Justice Shri Raj Mohan Singh,

But if you don't, then, it's the best, because it is God's will.”
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The Journey of Your Lordships starts from a place where a holly river 
Narmada flows where by having a glimpse a person can have the blessings. I also 
wish blessing of Ma Narmada be bestowed upon your Lordship.

Subsequently, Your Lordships are transferred to Madhya Pradesh High 
Court, to the great temple of justice is availing an opportunity to be benefited with 
great ability and wisdom of your Lordships.

Thank you.

Today, we have gathered here to welcome three distinguished Judges who 
have taken their oath after joining us from various High Courts. 

Registrar (Recruitment) and further as Registrar (Administration) from June, 
2019 till elevation as an Additional Judge in the year 2022.

During the period My Lord was the Additional Judge of the Hon'ble High 
Court of Andhra Pradesh. Your Lordship has contributed greatly by giving 
various important judgments. They are always considered to be guideline in legal 
fraternity.

My Lords, the judiciary as a whole is facing numerous problems. They are 
complicated. They do not admit of easy solutions. There is an erosion of 
confidence of the ordinary public in the effectiveness of the Justice delivery 
system. Every institution is accountable to the public for whom it is made. The 
Apex Court has said in S.P. Gupta’s case “That the Judges and lawyers are 
partners in the administration of Justice. Justice is the result of a team work though 
the function of Judges and lawyers are different.” we offer our full co-operation to 
My Lords in fulfilling the great of litigant public and in maintaining the dignity 
and effectiveness of this great institution.

At last but not the least, I on behalf State Bar Council of Madhya Pradesh, 
all the members and advocates of Madhya Pradesh my own behalf, I sincerely 
offer my whole hearted welcome and best wishes to My Lords Justice Shri Raj 
Mohan Singh, Justice Shri Rajendra Kumar-IV and Justice Shri Duppala Venkata 
Ramana in the High Court of M.P.

As we commence this momentous occasion, we also extend our best 
wishes on the foundation day, marking not only the birth state of Madhya Pradesh 
but also the establishment of the prestigious High Court and the duly recognized 
Madhya Pradesh High Court Bar Association Jabalpur, having a membership of 
more than five thousand practicing advocates.

--------------

Shri Sanjay Verma, President, M.P. High Court Bar Association, 
Jabalpur, said :-
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 I am adopting all the achievements narrated by my previous speakers 
regarding the Hon'ble Judges. 

Additionally, it's our duty to ensure that the motion hearing list is 
completed within the day, in adherence to our judicial procedures. Furthermore, if 
a motion hearing is not completed within the day, we ensure that these cases 
receive priority on the following day, maintaining the integrity of our judicial 
process. Now, let us transition to the heart of our legal community, the traditions 
and values that make us a united and nurturing family.

In this Bar Association, many stalwarts were members.

Before we delve into the traditions and values that define our legal 
community, it's crucial to understand the procedural aspects that govern our 
courtrooms.

As per the rules of the Madhya Pradesh High Court, we adhere to a well-
structured motion hearings list. 

Cases are listed by serial numbers, and we recognize the importance of 
timeliness. If any Advocate is delayed in reaching the courtroom, their matter may 
be temporarily Passover and rescheduled for a later time, as indicated on the 
display board.

In the High Court of Madhya Pradesh, we uphold a time-honoured 
tradition where we hold our senior members of the Bar Association in high regard.

This tradition reflects our commitment to the legal profession, ensuring 
that young lawyers receive the guidance and opportunities they need to excel. 

We firmly believe that when a young lawyer enters the courtroom and 
pleads with integrity, their efforts, even in cases that may not be in their favour, 
should be acknowledged with some relief. 

This coming together signifies the harmonious fusion of legal wisdom and 
traditions from different corners of our great nation.

Simultaneously, this tradition extends a welcoming hand to the young 
lawyers who have recently embarked on their legal journeys, providing them with 
guidance and support. Our tradition of nurturing and supporting young lawyers is 
deeply ingrained in the legacy of the Jabalpur High Court.

Many of us, including myself, owe our legal journeys to the kindness of 
judges who were present in the High Court during our formative years. 

It goes beyond their appearances in the courtroom; it's about recognizing 
their dedication to the cause of justice. 
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Your Lordships, the High Court Bar Association Jabalpur and its members 
express our deepest gratitude to you for acknowledging the importance of this 
tradition and for fostering an environment where our young lawyers can flourish.

Thank you.

Shri Anil Khare, President, High Court Advocates' Bar Association, 
Jabalpur, said :-

We are grateful for the wisdom of those judges who recognized the 
potential in young lawyers and offered them support in their early stages. It's 
thanks to these compassionate judges that we remain dedicated to the legal 
profession. 

The young lawyers who have chosen Madhya Pradesh as their legal home 
are the lifeblood of our legal community.

Their unwavering dedication, fresh perspectives, and commitment 
breathe new life into our courtrooms and legal processes. By extending a 
supportive hand to these budding advocates, we ensure that they continue to 
thrive in their chosen path, enriching the legal community and fortifying the 
administration of justice in our beloved stage. We must remember that treating 
young lawyers harshly at the outset of their careers can have lasting consequences.

A lack of support and opportunities might discourage them from the legal 
profession, creating a void that would be challenging to fill. Our tradition of 
nurturing young legal minds and recognizing their commitment is not merely a 
kind gesture; it's an investment in the future of our justice system.

May the journey of these newly joined judges in Madhya Pradesh be 
marked not only by justice and wisdom but also by a commitment to mentorship, 
encouragement, and the preservation of this cherished tradition. 

Once again, we welcome Hon'ble Justice Shri Raj Mohan Singh, Hon'ble 
Justice Shri Rajendra Kumar, and Hon'ble Justice Shri Duppala Venkata Ramana, 
to the Madhya Pradesh High Court.

Your presence strengthens the bonds of our legal community, and we 
eagerly anticipate the invaluable contributions you will make during your tenure. 

Thank you, Your Lordships, for joining us today and becoming an integral 
part of our legal fraternity.

--------------

I stand here on behalf of High Court Advocates' Bar Association to 
welcome My Lord Hon'ble Shri Justice Raj Mohan Singh, My Lord Hon'ble Shri 
Justice Rajendra Kumar-IV, who have been transferred as judges of Madhya 



The Bar has also a vital role to play in upholding the glory of this 
institution and can serve as a shield and a protector for the Bench. The bar and 
bench are the two main pillars of the legal system, which work together to uphold 
the rule of law and to deliver justice to the people. The mutual dependence for 

These ever evolving challenges, forces us to ask ourselves to what are the 
qualities desirable for a Judge. It is only an individual who possesses legal 
acumen and who is filled with integrity, who will be able to navigate his way 
through this ever-evolving terrain. At this juncture, it is worth noting the seven 
essential traits as identified by ancient jurist Katyayana, which judges should 
possess. Those seven qualities are akrurha (no ill will), madhura (politeness), 
snigdha (dispassionate), kshamajuto (forgiveness), bichakshana (educated, 
having an analytical mind), utsahabana (spirited and hard-working), and nirlobha 
(without greed).

The Supreme Court reiterated the view that open court proceedings 
uphold the legitimacy and effectiveness of the judicial system and enhance public 
confidence in the courts. However, it has to be acknowledged that the pursuit to 
foster public confidence, though is a noble one, has the effect of making the task of 
judges more arduous. Every word that is said in court, needs to be weighed and 
balanced, with the chances of it making it to the public realm being higher than 
ever. The judges today also have to stand guard against a tendency to seek 
accountability and legitimacy from the public rather than the law alone, with the 
perception of being watched being ever prevailing.

Their transfer comes at a time when acknowledging the existence of a 
world of accountability and in order to earn the respect of the community, the 
courts have adopted and embraced the electronic platforms prevalent in the 
society.

In the Arthashastra, a treatise on statecraft by Kautilya, it has been 
mentioned that Judges used to pronounce their verdicts in public courts. The 
scene of justice delivery has not changed much since those ancient times. The 
Indian legal system is based on the principle of open courts, which means that 
anyone can witness the proceedings. However, this has not always been so in 
practice. In reality only a few people can enter and be present in the courtroom on 
any given day. However, with the advent of streaming of live proceedings of the 
court on You Tube, today the concept of open court has been given a full play. A 
sense of mystery which was associated with the judicial process, giving the courts 
an enigmatic, is being gradually dispelled What people used to read in text form 
on newspapers and websites has now become a vivid audio-visual spectacle.

Pradesh High Court and My Lord Hon'ble Shri Justice Duppala Venkata Ramana 
who has been transferred as Additional Judge of Madhya Pradesh High Court.
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serving the shared purpose of delivering justice to those who have been wronged, 
calls for cooperation and communication in the most respectful and courteous 
manner. The existence of a cordial relation would help to make this institution 
more robust and would deter the external forces from diminishing the respect and 
dignity of the Indian judicial system.

My Lords have just taken oath of their office today that is on 1 November 
st2023 and it was on 1  November 1956 that the High Court of Madhya Pradesh was 

established under the State Reorganization Act, 1956. This day of 1 November 
2023 has thus great significance.

The professional profile of My Lord Hon'ble Shri Justice Raj Mohan Singh, 
My Lord Hon'ble Shri Justice Rajendra Kumar-IV and My Lord Hon'ble Shri 
Justice Duppala Venkata Ramana has already been read by earlier speakers and as 
such I am not repeating the same.

The courts are decorated with good judges and good lawyers together, but 
not the other alone. The Judiciary and the Bar are the wheels of the same chariot. 
The cooperation of the Bar in fulfilling your duties will always be our privilege 
and you would not find the members of the Bar failing in their duties.

My Lords have adorned the high office as Judge of this court and we 
fervently believe that My Lords would display their legal skills innate in them by 
virtue of their broad and rich experience and would meet the expectations of the 
bar. We also hope that My Lords will uphold the highest standards of integrity and 
impartiality in our courts.

--------------

My Lords, the State of Madhya Pradesh is comparatively a poor state and 

With these words I, on behalf of High Court Advocates' Bar Association, 
once again warmly welcome My Lord Hon'ble Shri Justice Raj Mohan Singh, My 
Lord Hon'ble Shri Justice Rajendra Kumar-IV and My Lord Hon'ble Shri Justice 
Duppala Venkata Ramana and hope for a bright and a successful tenure with all 
the goodness of the almighty to be showered upon you.

Shri R.P. Agrawal, President, Senior Advocates' Council, Jabalpur, 
said :-

Thank you.

I hereby, adopt the high profile of the Hon'ble transferred judges spoken of 
by my previous speakers so as to avoid repetition.

My Lords have a very rich judicial experience in practically all branches 
of law and this High Court will be benefitted by My Lords' such experience.

J/170



This High Court as also other High Courts are facing a problem of huge 
pendency of cases which will be a very big task before My Lords to reduce the 
same. I have no doubt that My Lords will successfully solve the problems with the 
cooperation of the members of the Bar.

I on behalf of the Senior Advocates Council and on my own behalf do 
heartily welcome my Lords transfer appointments of this High Court and wish 
every success.

First of all good morning to all.

the people of this State come mostly from scheduled and tribal areas. Their 
problems are varied; I hope the people of this State will get sympathetic and 
humanitarian consideration in the solution of their legal problems.

Although the tenure of My Lords is too short yet within such short period 
My Lords will leave no stone untouched in the speedy disposal of the cases. I 
assure My Lords of all possible cooperation in the dispensation of justice.

Thank you.

--------------

Reply to Ovation, by Hon'ble Mr. Justice Raj Mohan Singh :-

Reply to Ovation, by Hon'ble Mr. Justice Rajendra Kumar-IV :-

I thank all the Bar members for this warm welcome given to us. I have 
come to this land of Lord Shiva to perform my pious obligations and 
constitutional duties. I will not shirk in performing all these duties to the 
satisfaction of all concerned. I will definitely uphold the dignity of this great 
institution and dignity of the Bar as well. Very oftenly it is said that Bar and Bench 
are two sides of a coin but according to me Bar and Bench are on the same side of 
the coin. One cannot succeed without the help of other. At last I thank once again 
to all the Bar members for honouring me with such a great and warm welcome and 
the feelings which have been exhibited on record. I will try to stand up to the 
expectations of all concerned.

--------------

Thank you very much.

;|fi eSa vkt tcyiqj izFke ckj vk;k] ijUrq vkt ds osyde lekjksg dks ns[kdj eq>s 
vkt ls 35 lky iqjkus gqbZ ?kVuk ;kn vk;hA bl e/;izns'k ls esjk fj'rk 35 o"kZ iqjkuk gSA eSaus 
vius thou dh 'kq:vkr blh e/;izns'k ls dh Fkh vkSj vius thou ds U;kf;d {ks= ds vafre 
lksiku dks eq>s yxrk gS eSa ;gha ls iwjk d:axkA ,t , gkbZdksVZ tt esjh ;s izFke izkFkfedrk Fkh 
fd 'kk;n dHkh eq>s ,e-ih- tkus dk volj feys vkSj tc esjk VªkalQj ;gkWa ds fy, iziksty gqvk 
rks eSaus rRdky viuh lsaD'ku (sanction) nh fd igys bl ij iqufoZpkj gksA
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rks vkt ds bl QaD'ku dks ns[kdj eq>s vius 35 lky iqjkuh okyh ?kVuk ;kn vkrh gS 
vkSj ftruk okeZ&osyde vki yksxksa us fd;k gS bruh gh ;s ?kVuk 35 lky igys mldks ?kVuk dgsa 
;k nq?kZVuk D;k dgsa lc yksx le> ldrs gSa] oks ?kVuk ?kfVr gqbZ Fkh ftlus esjs thou dks cny 
dj j[k fn;k vkSj vkt eSa tgkWa ij gWaw] ftl iksth'ku esa gWwa mlesa e/;izns'k dk ,d cgqr cM+k 
;ksxnku gSA

bUgha 'kCnksa ds ckn vkidks iqu% /kU;okn nsrk gwWaA 

I am honoured to have blessed with a wonderful opportunity to serve this 
esteemed and historical High Court, as a Judge.

It is said, “the dead cannot cry out for Justice, it is a duty of the living 
to do so for them.”

--------------

Faith and Confidence a common man repose in the Justice Delivery 
Mechanism, are the greatest strengths of the Judiciary.

In discharge of their duties, I noticed members of judicial fraternity are 
well known for their impartiality and independence. The independence of 
Judiciary is paramount to maintain Rule of Law and to those who knock the door 
of justice. A strong Judiciary is one of the estates of democracy having great 
bearing on the lives of people.

eSa vkids e/;izns'k ds utnhdh ftys egksck ls fcykWax djrk gwWa tks esjs ckW;ksMkWVk esa ugha 
gS blfy, vki yksxksa dks 'kk;n oks pht irk ugha gksxhA esjs fy;s rks egksck ls bykgkckn vkSj 
egksck ls tcyiqj dh nwjh cjkcj gh FkhA igys eSa ,d ?kj esa Fkk vkt nwljs ?kj esa vk x;k gwWaA eSa 
bUgha 'kCnksa ds lkFk vki yksxksa dks cgqr&cgqr osyde djus ds fy, /kU;okn nsrk gwWaA vkSj eSa viuk 
iwjk iz;kl d:axk fd esjs fdlh dk;Z ls vkidks dksbZ vlqfo/kk u gksA

Senior lawyers are known to build the legal fraternity and are essential for 
effective dispensation of justice. At the same time, the Junior Lawyers are seekers, 
but their role is of immense significance for upliftment of Justice Delivery 
System.

On this occasion, I want to give some suggestions to the young advocates.

At the outset, let me express my gratitude to the President and other 
Members of the Bar having spoken nice words about me.

I am indebted to you all for welcoming me to this privileged High Court.

Reply to Ovation, by Hon'ble Mr. Justice Duppala Venkata Ramana :-

“There is no shortcut for success except the hard work with due 
commitment.”
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As we all know the Bar is the best adjudicator of the Judges. I would strive 
to be the best adjudicator.

“Wish me to have grace to hear patiently, to consider diligently, to 
understand rightly and to decide justly. Grant me due sense of humility, that I may 
not be misled by my willfulness, vanity, and egotism. I thank my friends and other 
persons, who came from different places and attended for this swearing-in-
ceremony”

It is proud gesture that many of Judges were elevated from the Madhya 
Pradesh to the Hon'ble Supreme Court and one among them Shri Justice J.K. 
Maheshwari has been serving as a Judge of Supreme Court of India.

A temple is a place of worship. It always remains accessible to people. A 
temple of Justice more so must remain open to the persons seeking redressal of 
grievances.

The Bar and the Bench are two wheels of a chariot of Justice. Both are 
supplementary and complimentary to each other.

The Bar and the Bench are two sides of a coin. In the administration of 
Justice unless the harmony prevails between the Bar and the Bench, no desired 
results to uphold the majesty of the institution would be achieved. 

I believe and trust that Ethics, Values, Time Management and 
Technological Advancement would excel the Advocates to shimmer in the 
profession.

The Judges and the Lawyers should remembers, first and foremost, that in 
weighing and balancing rights and privileges they are building together a 
monument in the temple of Justice. 

With these words, I sign off.

Jai Hind

--------------

A common man has faith in the judicial system of the country. It is the role 
of both the Bench and the Bar to maintain and strengthen the same by its 
commitment and conduct.
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HON'BLE MR. JUSTICE SATYENDRA KUMAR SINGH

FAREWELL

We, on behalf of The Indian Law Reports (M.P. Series), wish His 
Lordship, a healthy, happy and prosperous life.

----------------

 Born on October 24, 1961. Did B.Sc., LL.B. and joined Judicial 
Service as Civil Judge Class-II on November 03, 1987. Appointed as Civil Judge 
Class-I in the year 1994. Appointed as C.J.M./A.C.J.M., in the year 1997 and was 
posted as Civil Judge Class-I and A.C.J.M., at Maihar. Posted as C.J.M., Bhopal in 
the year 1998. Promoted as Officiating District Judge in Higher Judicial Service 
on June 04, 1999 and was as IX A.D.J., Bhopal. Posted as Deputy   posted
Secretary, Law & Legislative Affairs Deptt., Bhopal in the year 2002. Posted as 
Additional Legal Remembrancer & Additional Secretary, Law Deptt., Bhopal in 
the year 2004. Posted as IV A.D.J., Sagar in the year 2006. Posted as I A.D.J., 
Sagar in the year 2007. Was granted Selection Grade Scale w.e.f. 10.10.2007. 
Posted as O.S.D. (7) High Court of M.P., Jabalpur in April 2009. Posted as 
Additional Registrar (V.L.), Jabalpur in June 2009 and thereafter as Registrar 
(V.L.), Jabalpur in September, 2009. Posted as Special Judge, SC/ST (P.A.) Act & 
I Additional Judge to I A.D.J., Ujjain in the year 2013. Posted as District & 
Sessions Judge, Alirajpur in October 2015. Also worked as Special Judge, NDPS 
Act, NIA Act, Alirajpur from November 2015. Posted as District & Sessions 
Judge, Ujjain in April 2016. Was granted Super Time Scale w.e.f. 01.07.2016. 
Posted as Principal Registrar (Vigilance), Jabalpur in October 2016. Posted as 
Principal Secretary, Law & Legislative Affairs Department, Bhopal from May 14, 
2018 till elevation. Elevated as Judge of the High Court of Madhya Pradesh on 
June 25, 2021 and demitted office on October 23, 2023.



Shri Nimish Singh, son of His Lordship has imbibed high ethical values of 
His Lordship and, with distinction, is serving as an Associate Fellow at Air 
Quality Research Division, The Energy Resources Institute (TERI), New Delhi. 

After completing B.Sc. from Lucknow University in 1981, His Lordship 
did LL.B. from Allahabad University in 1984. A bright student, His Lordship was 
selected for and appointed as Civil Judge Class II on 03.11.1987. Blessed with a 
sharp legal acumen, His Lordship earned regular promotions and went on to 
become Civil Judge Class I in the year 1994; Chief Judicial Magistrate in the year 
1998; Additional District Judge in the year 1999 and thereafter District and 
Sessions Judge at Alirajpur & Ujjain. He also served as Registrar (Vigilance & 
Litigation) and thereafter as Principal Registrar (Vigilance) at High Court of 
Madhya Pradesh, Jabalpur. He also held the post of Additional Secretary and 
Principal Secretary in Law and Legislative Affairs Department Bhopal. He was 
administered oath of the office of Judge of High Court on 25/06/2021.

FAREWELL OVATION TO HON'BLE MR. JUSTICE SATYENDRA 
KUMAR SINGH, GIVEN ON 20.10.2023, IN THE HIGH COURT OF M.P., 
BENCH AT GWALIOR.

Hon'ble Mr. Justice Rohit Arya, Administrative Judge, High Court of 
M.P., Bench Gwalior, bids farewell to the demitting Judge :-

We have gathered here today to bid adieu to Hon'ble Shri Justice 
Satyendra Kumar Singh on the eve of his superannuation as the Judge of this 
Court. 

Justice Singh embodies most desirable qualities reasonably expected of a 
Judge. His Lordship's fine sense of judgment and keen discernment coupled with 
attributes of punctuality, probity, promptness and patience in dispensation of 
justice, have made him win hearts of Bar and Bench alike. His Lordship has 
exemplified the highest standards of judicial integrity, wisdom and dedication. He 
has been a true beacon of justice, tirelessly upholding the principles upon which 
our legal system rests. His Lordship has presided over plethora of cases, 
demonstrating an unwavering commitment to fairness, impartiality and the rule of 
law; bedrock of our Constitution. He has left an indelible mark on the legal 
landscape, setting precedents that will guide the future generations of legal 
professionals in the Bar and on the Bench, thereby enriching the legal fraternity, 
for times to come. Behind the judicial robe, Justice Singh has always been a 
compassionate and empathetic human being, who understood the real impact of 
his decisions on the lives of those who sought justice in his Court room. Besides, 
he has always been giving unflinching and meaningful support and advice in the 
interest of Administration as well, while being member of several Administrative 
Committees. 
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His Lordship's daughter-in-law Ms. Kanika Singh is no less meritorious and is 
working as Senior Associate at Axtria Pvt. Ltd., Noida.

May God Bestow on them choicest of His blessings for all times to come.

---------------- 

ekuuh; U;k;ewfrZx.k ds fujarj iz;klksa ds ek/;e ls lekt dks U;k; feyk gSA mudh 
fo'ks"k mifLFkfr vkSj vknj.kh;rk gekjs fy, ,d izsj.kk L=ksr jgs gSaA vkids lsokfuo`r gksus ds bl  
le; ij] ge vkids vkHkkjh gSa vkSj ge tkurs gSa fd vkids mPp vknj.kh;rk vkSj lsok] lekt ds 
fy, egRoiw.kZ jgssaxsA ge vkids lq[ke; vkSj LoLFk thou dh dkeuk djrs gSaA

**eqlkfQj gSa ge Hkh eqlkfQj gks vki Hkh] fdlh eksM+ ij fQj eqykdkr gksxh**

ge vkt ;gka ,df=r gq, gSa] nks ekuuh; U;k;ewfrZx.k dks fonkbZ nsus ds fy, vkSj nks u, 
ekuuh; U;k;ewfrZx.k dk Lokxr djus ds fy,A ;g ,d lkFk gh ,d nq[kn vkSj [kqf'k;ksa Hkjk iy 
gSA

As His Lordship steps into next phase of life to re-tier, we all shall be 
missing him in our family of Judges.

Jai Hind 

ekuuh; U;k;ewfrZ Jh nhid dqekj vxzoky o ekuuh; U;k;ewfrZ Jh lR;sanz dqekj flag 
th dks Xokfy;j ckj dh vksj ls /kU;okn djuk pkgrk gw¡] ftUgksaus vius ;ksxnku ls gekjh dkuwuh 
iz.kkyh dks etcwrh vkSj U;k; dks vf/kd mPp Lrj rd igqapk;k gSA

At this juncture, I am reminded of a famous quote of – Walt Mossberg, 
American Journalist -

“I see retirement as just another of these reinventions, another 
chance to do new things and be a new version of myself.”

Superannuation, in fact, is a unique and transformative phase of life, 
offering opportunities for relaxation, self-discovery and personal fulfillment. I 
am sure, Justice Singh would embrace the golden years of retirement with Madam 
Dr. Madhavi Singh, his better half, who is present amongst us here. She has been 
supportive and a guiding force for him and the family.

I, on my behalf and on behalf of my sister and brother Judges and Registry 
of this Court, wish Hon'ble Justice Singh and his family members, a very happy, 
healthy, prosperous and glorious life ahead.

Thank you. God bless you. 

Shri Pawan Pathak, President, High Court Bar Association, Gwalior, 
bids farewell :-

blh ekSds ij c'khj cnz th dh nks iafDr ;kn vkrh gS &

J/176



bl volj ij nks iafDr vkSj dguk pkgwaxk &

vkids vkxeu ls Jheku thA gj fdlh dks ;gk¡ eqLdqjkgV feyhAA

 /kU;okn] t; fgUnA

----------------

Shri Rohit Mishra, Additional Advocate General, M.P., bids farewell :-

U;k;ewfrZ Jh vejukFk ¼ds'kjokuh½ o U;k;ewfrZ Jh vouhanz dqekj flag dk ge Lokxr 
djrs gSaA vkidh ;g inLFkkiuk ge lHkh ds fy, egRoiw.kZ gSA vkids vuqHko] fo'ks"kKrk vkSj 
fopkj'khyrk dk Lokxr gSA

eSa vkidks fo'okl fnykrk gw¡ fd U;k;nku ds bl egRowi.kZ dk;Z esa gekjh ckj ls vkidks 
iw.kZ lg;ksx izkIr gksxkA

Today we have assembled here to bid farewell to My Lord Hon'ble Shri 
Justice Satyendra Kumar Singh, who demits the office of the Judge of this Hon'ble 
Court after a long and a distinguished career. My Lord Shri Justice Satyendra 

th
Kumar Singh was born on 24  of October 1961. My Lord's native place is 
Sawaiya Pattidari, District – Chandauli (then Varanasi) U.P. After completing 
primary education from Lucknow, His Lordship obtained the degree of B.Sc from 
Lucknow University in 1981 and thereafter, My Lord completed his LL.B. from 
Allahabad in 1984. My Lord Justice Singh had joined Judicial Service as a Civil 

rdJudge Class-II on 3  of November 1987 and was subsequently promoted as a Civil 
th thJudge, Class-I on 13  of June 1994 and as CJM on 8  of June 1998.

My Lord was promoted as officiating District Judge in Higher Judicial 
Service in the Year 1999 and was granted Selection Grade Scale in 2007 and was 
granted Super Time Scale in 2016. My Lord was appointed as Special Judge 
(Atrocities) and as Principal District Judge at various places in the State of M.P. 
He also served as Registrar (Vigilance) and also as Principal Registrar (Vigilance) 
at the High Court of Madhya Pradesh, Jabalpur. Apart from this, My Lord also 
held the post of Additional Secretary and Principal Secretary in Law and 
Legislative Affairs Department. During his tenure, My Lord has also guided 
students of the National Law Institute, Bhopal, being an active member of the 
General Council of the institute. My Lord was elevated as a Judge of this High 
Court on 25.06.2021.

In his relatively short tenure as a High Court Judge, My Lord's 
performance was marvelous. My Lord decided and disposed of a huge number of 
cases which, given the short period of the tenure was a great achievement and 
could only have been achieved with a strong judicial commitment and a fine sense 

eap jks'ku gqvk txexkgV feyhA g"kZ vkuan dh f[kyf[kykgV feyhAA
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of justice. My Lord's way of disposing the cases was unique with an element of 
compassion, equity and conscience.

 My Lord's mostly had a mixed roster assigned to him including civil as 
well as criminal cases and during this time My Lord's experience as a trial was a 
boon to the litigants and specially while disposing criminal matters, My Lord 
passed balanced judgments. The members of the Bar were also benefitted from 
the straight forward and quick justice approach of My Lord which came as a boon 
to many litigants who were languishing in prison for a long time only in the hope 
of their matter being heard some day. 

 It is indeed a moment of sadness for this Bar as one of its fine Judges is 
demitting the office, but at the same time we are happy that My Lord has 
successfully crossed one stage and is ready to set sails for the next stage in life 
which I wish would be more fulfilling and more satisfying for My Lord.

 With this I, on behalf of the Government of Madhya Pradesh and its law 
officers and the office of the Advocate General, would like to convey our gratitude 
to My Lord Shri Justice Satyendra Kumar Singh for his services to this Institution 
of justice. We will always fondly remember his contribution to the rule of law and 
to this High Court. We wish him the very best in his future pursuit and pray for a 
long, happy and a fulfilling life.

 Thank you.

Shri Praveen Kumar Newaskar, Deputy Solicitor General,  bids 
farewell :-

We all have assembled here today to bid a warm and affectionate farewell 
to My Lord Hon'ble Shri Justice Satyendra Kumar Singh on the eve of his 
superannuation as Judge of this Court.

thHon'ble Shri Justice Satyendra Kumar Singh was born on 24  of October 
1961. His Lordship completed his school education from Lucknow and B.Sc. 
from Lucknow University in the year 1981, thereafter Law from Allahabad 
University in the year 1984. His Lordship joined the Madhya Pradesh Judicial 

rdService as Civil Judge Class II on 3  of November 1987 at District Satna. He was 
th

promoted as Civil Judge Class-I on 13  of June, 1994 at District Indore and as 
thChief Judicial Magistrate (CJM) on 8  of June 1998 at District Bhopal. He was 

th
promoted as Officiating District Judge in Higher Judicial Service on 4  of 

thJune1999 at District Bhopal. He was granted Selection Grade Scale w.e.f. 10  of 
st

October 2007 and Super Time Scale w.e.f. 1  of July 2016. His Lordship served as 
Special Judge (SC/ST) at District Ujjain and as District Judge (nomenclature now 
used as the Principal District Judge) at Districts Alirajpur and Ujjain. His 

----------------
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I, on my behalf as well as on behalf of Union of India, convey good wishes 
to Hon'ble Shri Justice Satyendra Kumar Singh and his family members and pray 
to God to give him good health, happiness and peace for the days ahead. 

Hon'ble Justice Satyendra Kumar Singh has delivered many landmark 
judgments in High Court of Madhya Pradesh reflecting his legal acumen and 
approach. The judgments would enlighten the judicial fraternity and would be of 
great assistance to the Bench and Bar in the time to come. He is also an outstanding 
and hard working Judge known for giving a patient hearing to everyone, which 
reflects in his landmark judgments. Various judgments given by My Lord will 
definitely guide us in years together.

Thank You.

Lordship has served as Judicial Officer in different capacities at places Lakhnadon, 
Indore, Maihar, Sagar. His Lordship also held prominent positions while 
discharging his duties as Registrar (Vigilance) and as Principal Registrar (Vigilance) 
at High Court of Madhya Pradesh, Jabalpur; as Additional Secretary and Principal 
Secretary, in Law & Legislative Affairs Department, Bhopal. His Lordship was 

thadministered oath as a Judge of the High Court of Madhya Pradesh on 25  of    
June 2021.

We will miss Your Lordship immensely. We always found Your Lordship a 
very gentle soul and a good human being, always ready to help the needy person 
and treated every one with equanimity and respect. 

----------------

Shri Jitendra Kumar Sharma, Chairman, Executive Committee, State 
Bar Council of M.P. bids farewell :- 

We have gathered here to bid farewell to Hon'ble Justice Shri Satyendra 
Kumar Singh who is demitting office w.e.f. 23.10.2023 after serving a tenure of 
more than two years as Judge of this Hon'ble Court of M.P. But, in this short span of 
time, through his simplicity, he has endeared all of us. His contribution to the 
justice delivery system has been immense as he began his legal career in 1987, 
when he joined service as Civil Judge Class II at District Satna after completing 
LL.B. from Allahabad University in 1984. He was promoted as Civil Judge, Class-

th thI on 13  of June 1994 at Indore and thereafter as Chief Judicial Magistrate on 8  of 
June, 1998 at Bhopal. His Lordship was promoted as Officiating District Judge in 

thHigher Judicial Service on 4  of June 1999 at Bhopal and served as Special Judge 
(SC/ST) at Ujjain and as District Judge, Alirajpur and Ujjain. His Lordship has also 
served as Judicial Officer at Lakhnadon, Indore, Maihar, Sagar.

His Lordship has also held prominent positions as Registrar (Vigilance), 
Principal Registrar (Vigilance) at High Court of M.P., Additional Secretary and 
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Due to paucity of time, it will not be possible to refer to landmark 
judgments rendered by Hon'ble Shri Justice Singh, but it can be summed up that 
they reflect his command on law, righteousness and fierce independence.

Hon'ble Justice Shri Singh's contribution has been immense in 
pronouncing landmark judgments that will enlighten the fraternity for a long time 
to come.

Today, it's time to look back to find what I gave to the society and what I 
achieved. Born in Chandauli; the then Tehsil of Varanasi, now an independent 
district. That was the time when I developed affinity with mother soil. Strong 
bonding developed with family members, relatives and other villagers whom we 
were taught as members of a clan. Did primary education at Chandauli and 
thereafter, moved to Lucknow. 

At the last I, on my behalf and on behalf of State Bar Council of Madhya 
Pradesh extend best wishes to Hon'ble Shri Justice Singh and pray almighty to 
grant him longevity, good health, happiness and an active and fulfilling next 
chapter. May the almighty continue to bless him for rest of his life. 

Thanking you.

----------------

One of the most necessary attributes of a Judge is to maintain balance 
while pronouncing the judgments between the interpretation and application of 
the law.

Principal Secretary in Law & Legislative Affairs Department, Govt. of Madhya 
Pradesh, Bhopal (M.P.). His Lordship took oath as Judge in the High Court of M.P. 

thon 25  of June, 2021. During this tenure, His Lordship has worked at Indore and 
Gwalior Bench of the M.P. High Court.

Farewell Speech delivered by Hon'ble Mr. Justice Satyendra Kumar 
Singh :-  

I pay my humble regards to the Almighty and express sincere gratitude to 
all of you for your kind words, praises, wishes and blessings.

In Lucknow, I was under the strict guidance of my father Late Shri 
Shanker Singh, a Police Officer; two times Presidential Medal winner. My father 
was a strict disciplinarian and adhered to values. He imbibed in me characters of a 
human being and motivated me to focus on studies. After completing my 
graduation, my father advised me to move Allahabad for further studies and I took 
admission in LL.B. This proved to be a turning point as my father opened the 
doors for my present position.

J/180



With my selection as Civil Judge, Class-II in Madhya Pradesh Judiciary, 
my second journey started and I worked hard to achieve success. I am fortunate 
enough that I got an opportunity to serve under the blessings of Maa Sharda Devi 
at Maihar and Baba Mahakal at Ujjain. It is their blessings that I achieved this 
position.

Being part of such a noble institution is certainly an honour and a privilege 
for me. I am fortunate that I got opportunity to serve at Main Seat and all the two 
Benches i.e. Indore and Gwalior. I always tried to the best of my ability to deal 
with the work assigned to me in such a manner so that righteous interest of the 
people are safeguarded reposing their faith in the judiciary.

I am sincerely thankful and indebted to my Hon'ble Chief Justice Shri 
Ravi Malimath Ji, Hon'ble Judges Shri Rohit Arya Ji, Shri Anand Pathak Ji and all 
my sister and brother Judges of this Court, who gave me ample support. 

I am retiring today after performing duties as a Judge in the Madhya 
Pradesh District Judiciary as well as in the Madhya Pradesh High Court for about 
36 years. This institution has provided me with the best working environment that 
helped me bring out the best in me. During these past years, I always received a lot 
of love and affection and a wonderful help from all of my colleagues, both past 
and present and the learned members of the Bar, wherever, I discharged my duties. 
I have learned ample things from them for which I am always going to be grateful. 
Today, it makes me proud to have been a part of this esteemed and pious 
institution. 

I was fortunate enough to have with me number of personal staff over the 
years, be it Madhya Pradesh District Judiciary, Law & Legislative Department, 
Bhopal or the High Court of Madhya Pradesh at Principal Seat, Jabalpur and its 

I will always be indebted to my parents, elder brother Shri Arvind Kumar 
Singh, sister-in-law Smt. Geeta Singh for their blessings and support for setting 
my career on its course. My successful career would have been impossible 
without my wife Dr. Mrs. Madhavi Singh. She has been of immense support to 
me. My son Nimish Singh and my daughter-in-law Kanika Singh have always 
been the source of my inner peace as well as smile on my face. They are my actual 
inner strength. My sisters Smt. Madhuri Singh, Smt. Meera Singh, Smt. Archana 
Singh and brothers-in-law and other family members and friends all are source of 
inspiration to me and are my assets.

My third journey started when I took oath of the office of this prestigious 
institution and I felt as mission accomplished. But, no mission was accomplished. 
A lot was required to be done. As a High Court Judge responsibilities were much 
more and solemn in nature. It requires a complete transformation.
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I, once again express my heartfelt gratitude to all of you for your kind 
support and well-wishes. I wish everyone present here a successful future ahead. 

I would like to extend my special appreciation as well as gratitude to Shri 
A.K. Mishra, Principal Registrar, Shri Hitendra Dwivedi, OSD and other officers 
and employees of the Registry, specially to all my attached staff members 
presently working with me; My Secretary – Shri Arun Kumar Mishra, Senior 
Personal Assistants – Shri Abhishek Chaturvedi, Shri Aman Tiwari, Ms. Barkha 
Sharma, Personal Assistant – Shri Alok Kumar, Reader – Shri Hariom Sharma, 
APO – Shri Naveen Kareliya, Law Clerk – Ms. Varsha Shrivastava, Zamadar – 
Shri Kalicharan, Driver – Shri Mukesh and all the employees deputed in my 
official residence, security personnel and many more who are like my family 
members. 

Thank You.

Benches Indore & Gwalior. I acknowledge the support and assistance given to me 
by all of them. They all were of immense help to me.

----------------

I hope that those of us who have become close over the years, will be able 
to remain in touch and that you will find time to do come and visit me. 
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   Short Note
*(112 )

Before Mr. Justice Vivek Agarwal
WP No. 5668/2017 (Jabalpur) decided on 26 June, 2023

BABU LAL (DIED) THROUGH L Rs. PREM NARAYAN & ors. …Petitioners                                                                                                                                                                                                                                                                                                                                                                                         

d- Hkwfe vtZu vf/kfu;e ¼1894 dk 1½] /kkjk 3¼c½ o 17 ,oa Hkwfe vtZu] 
iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk vf/kdkj vf/kfu;e 
¼2013 dk 30½] /kkjk 24¼2½ o 101 &  Hkwfe dk dCtk & dk;Zokgh dk O;ixr gksuk & 

STATE OF M.P. & ors.           …Respondents                                                                            

A. Land Acquisition Act (1 of 1894), Section 3(c) & 17 and Right to 
Fair Compensation and Transparency in Land Acquisition, Rehabilitation and 
Resettlement Act (30 of 2013), Section 24(2) & 101 – Possession of Land – 
Lapse of Proceeding – Held – Compensation paid to claimants and physical 
possession was taken by State in 1968 – Petitioners were keeping silent since 
1968 till 2014 for long 46 years – There is no provision of return of land under 
1894 Act – State after acquisition became absolute owner and land oustee has 
become persona non-grata – They have no locus to challenge the proceeding 
at this distance of time – There was no lapse of earlier proceedings, thus 
award will remain intact – Provisions of Section 24(2) not attracted – Petition 
dismissed. 

B. Right to Fair Compensation and Transparency in Land 
Acquisition, Rehabilitation and Resettlement Act (30 of 2013), Section 24(2) – 
Deemed Lapse of Proceeding – Held – Deemed lapse of proceeding u/S 24(2) 
takes place when due to inaction of authorities for 5 years or more prior to 
commencement of said act, the possession of land has not been taken nor 
compensation paid – If possession is taken and compensation is not paid then 
there is no lapse of proceeding and similarly if compensation is paid and 
possession is not taken, then also there is no lapse of proceeding. 

Vs.

 [k- Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj 
ikjnf'kZrk dk vf/kdkj vf/kfu;e ¼2013 dk 30½] /kkjk 24¼2½ & dk;Zokgh dk O;ixr 
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*(113)(DB)

Vs.

Short Note

 

BABULAL DHEEMER & ors.  …Appellants                                                                                       

Cases referred:

G.P. Singh,  G.A. for the State. 
Sanjay K. Agrawal with Ashish Giri, for the respondent No. 4. 

(2020) 8 SCC 129, (2011) 10 SCC 608, 2012 (9) JT 260. 

A. Penal Code (45 of 1860), Section 302/149 & 342/149 – 
Appreciation of Evidence – Held – FIR shows that because of previous enmity 
relating to land, deceased was assaulted, thus there exist a motive – Incident 
is an outcome of pre-meditation and not of any sudden quarrel – There are 
multiple injuries on person of deceased and cause of death was excessive 
bleeding – Prosecution established its case beyond reasonable doubt – 
Appeal dismissed. 

Before Mr. Justice Sujoy Paul & Mr. Justice Achal Kumar Paliwal
CRA No. 2049/2012 (Jabalpur) decided on 12 June, 2023

Ajay Pal Singh, for the petitioner. 

gksuk le>k tkuk &

STATE OF M.P.      …Respondent 

d- n.M lafgrk ¼1860 dk 45½] /kkjk 302@149 o 342@149 & lk{; dk 
ewY;kadu &

B. Penal Code (45 of 1860), Section 302/149 & 342/149 and 
Evidence Act (1 of 1872), Section 32 & 35 – FIR as Dying Declaration – Held – 
person who recorded FIR expired and his evidence could not be recorded – 
Non-production of said witness caused no prejudice to appellant moreso 
when averments of FIR finds support by statement of 2 eye-witnesses who 



NOTES OF CASES SECTION

categorically deposed about oral dying declaration given to them by deceased – 
FIR cannot be disbelieved not its probative value can be questioned and must 
be treated as a dying declaration. 

[k- n.M lafgrk ¼1860 dk 45½] /kkjk 302@149 o 342@149 ,oa lk{; 
vf/kfu;e ¼1872 dk 1½] /kkjk 32 o 35 & e`R;qdkfyd dFku ds :i esa izFke lwpuk 
izfrosnu &

The judgment of the Court was delivered by : SUJOY PAUL, J. 

Cases referred:

AIR 1999 SC 3361, AIR 2006 SC 2157, AIR 1983 SC 684, AIR 1982 SC 
1057, AIR 2011 SC 1691, AIR 2010 SC 2933.

Before Mr. Justice Anand Pathak
*(114)

WP No. 29521/2022 (Jabalpur) decided on 6 July, 2023

Vs.

R.S. Patel, for the appellants.

STATE OF M.P. & ors.             …Respondents

A. Civil Services (Classification, Control and Appeal) Rules, M.P. 
1966, Rule 9 – Suspension by Chief Minister – Sustainability – Held – The CD 
indicates that it was the C.M. who suspended petitioner while addressing 
from stage – Impugned order starts with the fact that petitioner has been 
placed under suspension by Hon'ble Chief Minister and no other reason has 
been assigned whether any enquiry, criminal case/trial was pending which is 
sin qua non for placing a government employee under suspension as per Rule 
9 – Whole exercise of respondents is illegal – Impugned orders set aside – 
Petition allowed. 

d- flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 9 
& eq[;ea=h }kjk fuyacu & iks"k.kh;rk & 

G.C. CHOURASIYA (DR.)  …Petitioner                                                                                                                                                                                                                         

Arvind Singh, G.A. for the respondent. 

  Short Note



D.K. Tripathi, for the petitioner.
Swapnil Ganguli, Dy. A.G. and Rahul Deshmukh, for the respondent     

No. 3. 

B. Constitution – Article 226 – Suspension by Chief Minister – 
Alternate Remedy of Appeal – Held – Impugned order of suspension passed at 
the instance of higher authority who is head of the State Government – Now 
if petitioner is relegated for appeal then it would be an empty formality and 
appellate authority would not have gone contrary to the authority who 
placed petitioner under suspension – Alternate remedy is not an effective 
remedy in present set of facts – Petitioner cannot be relegated to file statutory 
appeal. 

[k- lafo/kku & vuqPNsn 226 & eq[;ea=h }kjk fuyacu & vihy dk 
oSdfYid mipkj & 

Cases referred:

 WA No. 400/2022 order passed on 27.04.2022 (DB), 2017 SCC Online MP 
2170, 2022 (3) MPLJ 448, 1992 Supplementary Vol. 1 SCC 222, (2007) 8 SCC 
150, (2001) 2 SCC 221, (1982) 2 SCC 463, (1990) 1 SCC 361, AIR 1952 SC 16, 
(1989) 2 SCC 505, (2008) 7 SCC 117, 2011 (1) MPLJ 663, AIR 1954 SC 207, AIR 
1961 SC 1506, AIR 1961 SC 372, (1998) 8 SCC 1, (2015) 7 SCC 291.

NOTES OF CASES SECTION



NOTES OF CASES SECTION

B. National Medical Commission Act (30 of 2019), Section 14(1) –  
Common Entrance Examination NEET – College Level Counselling – Held – 
Section 14(1) provides uniform National Eligibility-cum-Entrance Test 
NEET for admission to undergraduate medical education making it 
applicable to all medical institutions governed under any other law – 
Institutions not entitled to admit students who have not appeared in NEET 
and have not secured minimum prescribed standards as per concerned 

A. National Medical Commission Act (30 of 2019), Section 14(1) – 
Common Entrance Examination NEET – Applicability to Ayurvedic & 
Homeopathic Colleges – Held – Minimum eligibility prescribed for either 
taking admission in BHMS course or BAMS course is to possess Higher 
Secondary Certificate under 10+2 Scheme or any equivalent certificate with 
Physics, Chemistry and Biology as subjects – Same is the prescription for 
qualification to appear in MBBS or BDS courses – Prescription of common 
entrance examination NEET cannot be said to be arbitrary or illegal – 
Petitions dismissed. 

d- jk"Vªh; vk;qfoZKku vk;ksx vf/kfu;e ¼2019 dk 30½] /kkjk 14¼1½ & 
lkekU; izos'k ijh{kk uhV & vk;qosZfnd o gksE;ksiSfFkd egkfo|ky;ksa ds fy, iz;ksT;rk 
& 

*(115)(DB)

Vs.

COLLEGE & HOSPITAL BHOPAL & ors. 

(Alongwith WP Nos. 4609/2022, 6104/2022, 6199/2022, 6791/2022, 
9340/2022, 10557/2022, 10965/2022, 11010/2022, 11011/2022, 11013/2022, 
11098/2022, 11256/2022, 11286/2022, 11291/2022, 11579/2022, 11673/2022, 
14806/2022, 1360/2023, 1730/2023, 2681/2023, 2701/2023, 4007/2023, 
4187/2023, 4335/2023, 4857/2023, 4863/2023, 5041/2023, 5107/2023, 
5108/2023, 5109/2023, 5289/2023, 5540/2023 & 5541/2023)

WP No. 5626/2021 (Jabalpur) decided on 10 July, 2023

Short Note

Before Mr. Justice Sheel Nagu & Mr. Justice Vivek Agarwal

HAHNEMANN HOMEOPATHIC MEDICAL     …Petitioners                                                                                                                                                                                                                                                                                                                     

STATE OF M.P. & ors.           …Respondents



The order of the Court was passed by : VIVEK AGARWAL, J. 

[k- jk"Vªh; vk;qfoZKku vk;ksx vf/kfu;e ¼2019 dk 30½] /kkjk 14¼1½ & 
lkekU; izos'k ijh{kk uhV & egkfo|ky; Lrjh; dkmalfyax &

Regulations unless they are diluted for that particular academic year by 
National Commission in consultation with Central Government. 

Cases referred:

Kishore Shrivastava and Naman Nagrath assisted by Nikhil Tiwari, Aditi 
Shrivastava, Atul Shukla and Devashish Sakalkar, for the petitioners in WP Nos. 
5626/2021, 4609/2022, 6104/2022, 6199/2022, 9340/2022, 10557/2022, 
11098/2022, 11291/2022, 14806/2022, 1360/2023, 1730/2023, 2681/2023, 
2701/2023, 4007/2023, 4335/2023, 5041/2023 & 5289/2023.

WP No. 100650/2021 decided on 31.08.2021 (Karnataka High Court), 
Civil Appeal No. 603/2020 (arising out of SLP (C) No. 26267/2019) order passed 
on 20.02.2020 (Supreme Court), (2000) 1 SCC 750, AIR 1961 SC 1381, W.P. (C) 
No. 451/2022 decided on 25.02.2023 (Delhi High Court), 1969 (2) SCC 283=AIR 
1970 SC 192, (2021) 10 SCC 657, (2005) 13 SCC 477, (2015) 13 SCC 722, WP 
No. 25723/2022 decided on 03.03.2023 (High Court of Karnataka), (2016) 9 SCC 
412, (2016) 7 SCC 353, (2022) 6 SCC 65, Writ Petition No. 20273/2021 decided 
on 29.11.2021 (High Court of Judicature at Allahabad), (1999) 7 SCC 120, (2020) 
1 SCC OnLine (SC) 627, WP No. 8499/2021 decided on 04.05.2022, (2020) 8 
SCC 705, (2020) 12 SCC 115, Manu/TN/1428/2017, (2012) 1 SCC 10, (1993) 4 
SCC 401, AIR 1986 SC 515, AIR 1974 SC 1880, AIR 1956 SC 116.

Jai Kumar Pillai, for the petitioner in WP Nos. 6791/2022, 10965/2022, 
11010/2022, 11011/2022, 4187/2023, 4857/2023, 4863/2023, 5107/2023, 
5108/2023, 5109/2023, 5540/2023 & 5541/2023.

Ashish Mishra, for the petitioner in WP Nos. 11013/2022, 11579/2022 & 
11673/2022. 

Rahul Diwakar, for the petitioner in WP No. 11256/2022 &11286/2022. 
Piyush Jain, G.A. for the respondents-State,  Vikram Singh, for the 

respondents-Union of India,  Aditya Sanghi with Nain Jyoti and Aman Bajpai, for 
the NCIM, Aditya Singh Rajput, for the NCH/CCH and  Pushpendra Yadav, 
Assitant Solicitor General for the National Testing Agency in WP Nos. 
5626/2021, 4609/2022, 6104/2022, 6199/2022, 6791/2022, 9340/2022, 
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lafo/kku & vuqPNsn 226 & p;u izfØ;k & uhfr esa ifjorZu &

Vs.

Before Mr. Justice Vivek Rusia

Constitution – Article 226 – Selection Process – Change in Policy – Held 
– Selection of petitioner started under the policy dated 31.03.2020 and same 
is liable to be completed under the said policy – Change in policy during 
pendency of selection process cannot be put into operation especially when 
out of 6, for 4 locations selection process has already completed – Delay was 
caused because of postponement of interview without any reason, otherwise 
for petitioner LOI would have been issued alongwith 4 others – Respondent 
directed to issued LOI and enter into agreement with petitioner – Petition 
allowed with cost of Rs. 20,000. 

Aniket Naik, for the respondents. 

*(116)

WP No. 24037/2021 (Indore) decided on 6 July, 2023

HIMANSHU MISHRA            …Petitioner

LTD. & anr. .                                                                                                       

Cases referred:

(1974) 4 SCC 3, CWP No. 7816/2021 (High Court of Himachal Pradesh) 
(DB), (2019) 8 SCC 587, (2010) 2 SCC 637, (2001) 7 SCC 708, (2011) 14 SCC 
337, 2022 SCC OnLine SC 699.

HINDUSTAN PETROLEUM CORPORATION  …Respondents

 Rishi Tiwari, for the petitioner. 

Arjun Pathak, for the intervenor. 

Short Note

10557/2022, 10965/2022, 11010/2022, 11011/2022, 11013/2022, 11098/2022, 
11256/2022, 11286/2022, 11291/2022, 11579/2022, 11673/2022, 14806/2022, 
1360/2023, 1730/2023, 2681/2023, 2701/2023, 4007/2023, 4187/2023, 
4335/2023, 4857/2023, 4863/2023, 5041/2023, 5107/2023, 5108/2023, 
5109/2023, 5289/2023, 5540/2023 & 5541/2023.  

NOTES OF CASES SECTION



*(117)

MOHD. SUHAIL KHAN  & anr.  …Applicants

A. Arbitration and Conciliation Act (26 of 1996), Section 11(6) – 
Existence of Agreement – Held – Respondents have categorically denied their 
signatures on the alleged photocopy of the agreement placed on record – 
There exist no arbitration agreement – In absence of any arbitration 
agreement, parties cannot be forced to enter into arbitration because this 
would come against the very concept of dispute resolution through 
arbitration – Application dismissed. 

B. Arbitration and Conciliation Act (26 of 1996), Section 11(6) – 
Eviction/Tenancy Matters – Maintainability – Held – Apex Court concluded 
that the eviction or tenancy matters governed by the special statutes are 
disputes which are not arbitrable. 

    Before Mr. Justice Anand Pathak

Short Note

AC No. 121/2017 (Jabalpur) decided on 12 June, 2023

Vs.

M/S SAGAR AUTOMOBILES PVT. LTD.  & anr.       …Non-applicants                                       

d- ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼6½ & djkj dh 
fo|ekurk & 

(2021) 4 SCC 379, (2017) 9 SCC 729, (2022) 7 SCC 662, (2023) 2 SCC 
539. 

Cases referred :

Satyam Agrawal, for the applicants. 
Kapil Duggal, for the non-applicants. 

[k- ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼6½ & 
csn[kyh@fdjk,nkjh ds ekeys & iks"k.kh;rk & 

NOTES OF CASES SECTION



[k- eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 & dUlkW'khZve @lgk;rk 
& 

SMT. ASHWINI SINHA & ors.             …Respondents

d- dsanzh; eksVj okgu fu;e] 1989] fu;e 9] 10] 131 o 132 ,oa eksVj ;ku 
vf/kfu;e ¼1988 dk 59½] /kkjk 166 & pkyu vuqKfIr & chekdrkZ dk nkf;Ro & 

   Short Note
*(118)

MA No. 4465/2022 (Jabalpur) decided on 10 May, 2023

NATIONAL INSURANCE CO. LTD.  …Appellant                                                                         

Before Mr. Justice G.S. Ahluwalia

Vs.                                   

(Alongwith MA No. 5950/2022)

A. Central Motor Vehicles Rules, 1989, Rules 9, 10, 131 & 132 and 
Motor Vehicles Act (59 of 1988), Section 166 – Driving License – Liability of 
Insurer – Held – Driver was having a license to drive transport vehicle where 
there is no endorsement that he is having license to drive goods carriage 
carrying hazardous and dangerous goods – There is nothing to show that 
driver was having all qualifications and training as required under Rule 9 of 
1989 Rules – Insurance company not liable to pay compensation. 

B. Motor Vehicles Act (59 of 1988), Section 166 –  Consortium – 
Held – Present appeal has been filed by widow, 2 children and parents of 
deceased – Tribunal has awarded consortium to wife (widow) only – All five 
persons are entitled for consortium @ Rs. 40,000.   

C. Motor Vehicles Act (59 of 1988), Section 166 – Conventional 
Heads – Held – As per the judgment of Apex Court, customary expenses 
should be enhanced in every 3 years – For enhancement of conventional 
heads by 10% in every 3 years, the date of accident is material and not the 
date of award passed by Tribunal – Enhancement by 10% would apply only 
when the accident takes place after 3 years of the judgment passed by Apex 
Court in the case of Pranay Sethi. 

NOTES OF CASES SECTION



D. Motor Vehicles Act (59 of 1988), Section 166 – Future Prospects 
– Held – Where the age of deceased is more than 40 years and below 50 years, 
then future prospects @ 30% is to be awarded – Age of deceased is 41 years, 
Tribunal rightly awarded future prospects @ 30%.

x- eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 & ijaijkxr en & 

*(119)
Short Note

?k- eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 & Hkkoh laHkkO;rk,a & 

Vs.

A. Criminal Procedure Code, 1973 (2 of 1974), Section 125 & 127 – 
Maintenance – Quantum – Income of Husband – On application by wife u/S 
127 Cr.P.C., Family Court enhanced maintenance amount from Rs. 3000 pm 
to Rs. 5000 pm for wife and from Rs. 1000 pm to Rs. 10,000 pm for daughter – 
Held – Husband is getting a net salary of Rs. 68,663 pm after deductions – 
Maintenance amount of daughter is sufficiently enhanced but that of wife is 
on a lower side – Wife entitled for standard life as that of husband – In view of 
the socio-economic facts and circumstances, maintenance amount of wife 
enhanced from Rs. 5000 pm to Rs. 7000 pm – Revision partly allowed. 

Amrit Kaur Ruprah, for the appellant in MA No. 4465/2022 and for the 
respondent No. 3 in MA No. 5950/2022. 

NEELIMA CHOURE (SMT.) & anr.  … Applicants                    

Tirath Prasad Jaiswal, caveat for the respondents in MA No. 4465/2022 
and for the appellants in MA No. 5950/2022.

(2021) 11 SCC 780, (2017) 16 SCC 680.

Before Mr. Justice Prem Narayan Singh

VIJAY CHOURE                               …Non-applicant                         

CRR No. 984/2011 (Indore) decided on 10 July, 2023

Cases referred :

NOTES OF CASES SECTION



NOTES OF CASES SECTION

C. Criminal Procedure Code, 1973 (2 of 1974), Section 125 – 
Quantum – Income of Husband – Apex Court concluded that 25% of the 
income of the husband would be just and proper. 

 x- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 & ek=k & ifr dh 
vk; & 

B. Criminal Procedure Code, 1973 (2 of 1974), Section 125 & 127 –  
Compromise – Maintainability of Application u/S 127 Cr.P.C. – Held – This 
Court earlier concluded that even when there is stipulation regarding 
surrendering the rights of maintenance incorporated in compromise, wife is 
entitled to get modification in maintenance order u/S 127 Cr.P.C. – If any 
agreement is done defeating any statute then such agreement cannot be 
considered as valid contract – In present case, although there was a 
compromise between parties in case u/S 125 Cr.P.C., even then, application 
u/S 127 is maintainable. 

d- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 o 127 & Hkj.k iks"k.k 
& ek=k & ifr dh vk; &

[k- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 o 127 & le>kSrk & 
na-iz-la- dh /kkjk 127 ds varxZr vkosnu dh iks"k.kh;rk & 

1976 CRI LJ 47, CRR No. 235/2017 order passed on 28.03.2017, ILR 
(2015) MP 501, 2016 SCC Online MP 2134, AIR 2017 SC 2383, 2020 Law Suit 
(M.P.) 1098.

Cases referred:



NOTES OF CASES SECTION

Sanjay Sarwate, for the appellants. 

Vs.                                   

Civil Procedure Code (5 of 1908), Order 22 Rule 6 – Abatement – Held – 
Order sheets of appellate Court shows that final argument were heard on 
04.01.10 and case was fixed for delivery of judgment on 11.01.10 and “P” 
expired on 08.01.10 – Order 22 Rule 6 CPC provides that there shall not be 
any abatement by reason of death after hearing and the judgment in such 
case shall have same force and effect as if it had been pronounced before the 
death took place – Appeal has not abated – Second appeal dismissed. 

Yashpal Rathore, for the non-applicant. 

Short Note
*(120)

Before Mr. Justice G.S. Ahluwalia
SA No. 329/2010 (Jabalpur) decided on 25 April, 2023

Kaustubh Fadnis, for the applicants.

POONAMCHAND (NOW DEAD) THROUGH LRs.  …Appellants                                   

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 22 fu;e 6 & mi'keu & 

Cases referred :

(2017) 13 SCC 414, (2001) 5 SCC 570.

BASANTI BAI & ors.     …Respondents

Arvind Soni, for the respondent Nos. 1 to 4. 



   Short Note

RAJU @ RAJENDRA & ors.           … Applicants                    

STATE OF M.P.              …Non-applicant                         

*(121)
Before Mr. Justice Dinesh Kumar Paliwal

MCRC No. 45900/2022 (Jabalpur) decided on 13 June, 2023

Vs.

Wakf Act (43 of 1995), Section 83 & 85 – Eviction Suit – Jurisdiction of 
Civil Court – Held – The change of forum vide amendment of 2013, is a 
procedural law – After amendment in Section 83 & 85, Civil Court lost its 
jurisdiction to entertain civil suits concerning Wakf property – Impugned 
judgment and decree set aside – Trial Court directed to return the plaint to 

RAKESH KESHARWANI & ors.  …Appellants                                                                                                                                                           

SA No. 785/2023 (Jabalpur) decided on 2 May, 2023
Before Mr. Justice G.S. Ahluwalia

 n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 311 o 482 & lk{kh dks okil 
cqyk;k tkuk & vk/kkj &

 

Vs.                                   

Case referred:

Sharad Verma, for the applicants. 

   Short Note

Criminal Procedure Code, 1973 (2 of 1974), Section 311 & 482 – Recall 
of Witness – Grounds – Held – Help of Section 311 cannot be given to accused 
to fill up the loopholes – Mere submission that earlier counsel could not cross-
examine the witness on particular point cannot be ground to recall a witness 
that too after 6 years of his examination and cross-examination – Application 
dismissed. 

2013 (14) SCC 461.

Dileep Shrivastava, G.A. for the non-applicant.

*(122)

IMAM BADA SHAHEDAAN KARBALA      …Respondent

NOTES OF CASES SECTION



plaintiff for presentation before the jurisdictional Wakf Tribunal – Appeal 
allowed. 

   Short Note

Mukhtar Ahmad, for the respondent. 

oDQ vf/kfu;e ¼1995 dk 43½] /kkjk 83 o 85 & csn[kyh dk okn & flfoy 
U;k;ky; dh vf/kdkfjrk & 

Cases referred :

(2013) 14 SCC 696, (2022) 4 SCC 414.

Atul Anand Awasthy with Kaustubh Tiwari, for the appellants. 

WP No. 12282/2023 (Jabalpur) decided on 30 May, 2023

d- vkcdkjh vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk 31¼1&A½ & vuqKfIr dk 
jn~ndj.k & lquokbZ dk volj & 

*(123)(DB)

RATHORE AND MEHTA ASSOCIATED              …Petitioner

Vs.

B. Constitution – Article 226 – Fraud – Held – Fraud vitiates all 
solemn acts – Fraud means an intention to decive whether it is from any 

A. Excise Act, M.P. (2 of 1915), Section 31(1-A) – Cancellation of 
License – Opportunity of Hearing – Held – Although Section 31(1-A) provides 
for opportunity of hearing, but when no prejudice is caused to petitioner, 
then the impugned order cannot be set aside merely on ground of violation of 
natural justice – Petitioner himself admitted that the bank guarantee 
submitted by him was fake and a forged document – Petition dismissed. 

Mr. Justice Avanindra Kumar Singh
Before Mr. Justice G.S. Ahluwalia & 

STATE OF M.P. & ors.             …Respondents                                                                            
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The order of the Court was passed by : G.S. AHLUWALIA, J. 

[k- lafo/kku & vuqPNsn 226 & diV 

Cases referred:

2006 (1) M.P.L.J. 498, (2013) 8 SCC 20, (2022) 2 SCC 301, (2015) 8 SCC 
519, (2003) 4 SCC 557, (2020) SCC OnLine SC 847, Civil Appeal No. 2447/2007 
order passed on 16.02.2007 (Supreme Court).

Sanjay Agrawal with Rahul Gupta, for the petitioner. 
Bramhadatt Singh, Dy. A.G. for the respondents.  

expectation of advantage to the party himself or from the ill-will towards 
other is immaterial – No order can be allowed to stand if it was obtained by 
fraud. 

Short Note
*(124 )(DB)

RIBU @ AKBAR KHAN …Appellant

CRA No. 2810/2019 (Jabalpur) decided on 3 May, 2023

Vs.

Before Mr. Justice Sujoy Paul & Mr. Justice Amar Nath (Kesharwani)

(Alongwith CRRF No. 3/2019)

d- n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 376¼1½ o 450 & Mh,u, 
izfrosnu & jDr uewus dk laxzg.k & 

A.  Penal Code (45 of 1860), Sections 302, 376(1) & 450 – DNA 
Report – Collection of Blood Sample – Held – Prosecution established its case  
with certainty that blood sample of appellant was indeed taken, sealed and 
was sent to FSL laboratory with quite promptitude within a period of 24 hrs – 
DNA report is against appellant, it is a scientific report and conviction can be 
based on said DNA report – Chain of events/circumstances duly established 
by prosecution – Conviction upheld. 

STATE OF M.P.            …Respondent                                                

NOTES OF CASES SECTION



AIR 1980 SC 1314, 1993 Supp (3) SCC 665, CRA No. 839/2003, (2019) 4 
SCC 522, 2015 SCC Online MP 357, (1984) 4 SCC 116, 2022 SCC Online SC 
1007, 2009 CriLJ 2888, 2023 SCC OnLine Bom 641, (2023) 1 SCC 83, (2023) 2 
SCC 353, (2013) 1 SCC 395, (1995) 5 SCC 518, (1996) 8 SCC 217, (2009) 17 
SCC 208, ILR [2020] M.P. 495 (DB), 2022 SCC OnLine 480, 2015 SCC OnLine 
Guj 6356, 2021 SCC Online M.P. 1628, (1980) 2 SCC 684, (1983) 3 SCC 470, 
ILR 2023 MP 353.

 The judgment of the Court was delivered by : SUJOY PAUL, J.  

B.  Penal Code (45 of 1860), Sections 302, 376(1) & 450 – Capital 
Punishment – Mitigating/Aggravating Circumstances – Held – Conviction 
affirmed – Appellant has no criminal record, incident was not outcome of 
premeditation and was done in spontaneity – Crime was not committed to 
terrorize or harm a particular or larger section of society – No weapon was 
used – Appellant is a young person of 25 yrs. – Death sentence imposed u/S 
302 IPC modified to sentence of imprisonment for remainder of appellant's 
life – Appeal partly allowed.

[k- n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 376¼1½ o 450 & e`R;qnaM & 
de djus okyh@xq:rjdkjh ifjfLFkfr;k¡ & 

x- nkf.Md i)fr & jDr uewus dk laxzg.k  & 

Cases referred:

C.   Criminal Practice – Collection of Blood Samples – Held – In 
cases where the time gap between collection of blood sample and sending the 
same to lab is wide, the prosecution need to establish that sample was in safe 
custody. 

NOTES OF CASES SECTION



Aditya Khare, for the appellant in CRA No. 2810/2019. 

*(125)

Manish Datt with Nishank Pal Verma, for the non-applicant in CRRF No. 
3/2019.

Short Note

Yogesh Dhande, G.A. for the respondent in CRA No. 2810/2019 & for the 
applicant in CRRF No. 3/2019. 

WP No. 20076/2020 (Jabalpur) decided on 12 June, 2023

 [k- lsok fof/k& diViw.kZ fu;qfDr & vuq'kklukRed dk;Zokgh dh vko';drk & 

 B. Service Law – Fraudulent Appointment – Requirement of 
Disciplinary Proceedings – Held – When a person secured appointment on 
basis of forged mark-sheet or certificate then his appointment is considered 
to be a fraudulent appointment – Such appointment is illegal and void ab 
initio, therefore holding disciplinary proceedings under Article 311 of 
Constitution or under any disciplinary rules is not required. 

Vs.

d- lsok fof/k & fu;qfDr & QthZ vad lwph & lcwr dk Hkkj 

Before Mr. Justice Sanjay Dwivedi

SHAILENDRA SINGH (DR.)              …Petitioner                                                                                                                                                                                                                                                                                                                                                                                         

UNION OF INDIA & ors.           …Respondents                                                                            

A. Service Law – Appointment – Fake Mark Sheet – Burden of 
Proof – Held – In each and every cases burden does not lie upon prosecution 
to prove the charge – If petitioner was sure about the mark-sheet produced 
by him, he should have called the witness/officer of institution which issued 
the mark-sheet, to prove himself innocent but that was not done by him neither 
he produced the original mark-sheet – Burden lies upon petitioner to prove 
that mark-sheet was not fake – No interference required – Petition dismissed. 

NOTES OF CASES SECTION



GOPALI BAIGA & ors.               …Non-applicants                         

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 16 o 24 & izdj.k dk varj.k & 
vk/kkj & 

 Swapnil Ganguly,  Dy. A.G. with Ayur Jain and Gaurav Maheshawri, for 
the respondents. 

MCC No. 1445/2023 (Jabalpur) decided on 20 July, 2023

2009 (2) SCC 570, 2008 (3) SCC 484, 2008 (8) SCC 236, 2010 (10) SCC 
539, (1996) 11 SCC 600, (2004) 1 UPLBEC 170.

 Manoj Sharma with Quazi Fakhruddin, for the petitioner. 

   Short Note
*(126)

Before Mr. Justice Dwarka Dhish Bansal

SHUBHA MOTORS PVT. LTD.            …Applicant                    

Vs.

Cases referred:

Civil Procedure Code (5 of 1908), Section 16 & 24 – Transfer of Case – 
Grounds – Held – Court at Jabalpur has no jurisdiction in respect of the 
property which is situated within the jurisdiction of Court at Shahdol – 
Application dismissed. 

Before Mr. Justice S.A. Dharmadhikari & Mr. Justice Hirdesh

SOHAN & anr.           …Appellants

Vs

None, for the non-applicants. 

AIR 2023 SC 1338, ILR (1988) 1 Delhi, (2005) 7 SCC 791. 

A.  Penal Code (45 of 1860), Section 302 and Evidence Act (1 of 
1872), Section 27 – Recovery of Articles/Discovery of Facts – Term “open and 

CRA No. 1971/2014 (Indore) decided on 13 September, 2023

*(127)(DB)

Quazi Fakhruddin, for the applicant. 

STATE OF M.P.             …Respondent                                                

Cases referred:

 Short Note

NOTES OF CASES SECTION



d- n.M lafgrk ¼1860 dk 45½] /kkjk 302 ,oa lk{; vf/kfu;e ¼1872 dk 1½] 
/kkjk 27 & oLrqvksa dh cjkenxh@rF;ksa dk izdVhdj.k &'kCn ̂ ^vU; ds fy, [kqyk ,oa 
lqxe^^ & 

[k- n.M lafgrk ¼1860 dk 45½] /kkjk 302 & lk{khx.k dk ifjlk{; & 
fojks/kkHkkl ,oa folaxfr;k¡ & 

C.  Penal Code (45 of 1860), Section 302 and Criminal Procedure 
Code, 1973 (2 of 1974), Section 157 – Compliance – Held – Apex Court 
concluded that if there is no doubt about date and time in FIR, the delay in 
sending FIR to Magistrate is not fatal to prosecution case.

B.  Penal Code (45 of 1860), Section 302 – Testimony of Witnesses – 
Contradictions and Discrepancies – Held – Apex Court concluded that when 
an eye witness is examined at length, it is quite possible for him to make some 
discrepancies – Perhaps an untrue witness who is well tutored can 
successfully make his testimony totally non-discrepant – In instant case, 
witnesses were examined after 8 months of incident – Some omissions and 
contradictions will not affect the substantial part of evidence which is well 
supported by medical evidence. 

accessible to others” – Held – Apex Court concluded that there is nothing in 
Section 27 which renders the statement of accused inadmissible if recovery 
was made from any place which is “open and accessible to others” – It would 
not vitiate the evidence – Discovery of fact is not the object recovered but the 
fact embraces the place from which object is recovered and the knowledge of 
accused as to it – Prosecution has proved its case beyond reasonable doubt – 
Conviction upheld – Appeal dismissed.

x- n.M lafgrk ¼1860 dk 45½] /kkjk 302 ,oa n.M çfØ;k lafgrk] 1973 
¼1974 dk 2½] /kkjk 157 & vuqikyu & 

NOTES OF CASES SECTION



D.  Penal Code (45 of 1860), Section 302 and Evidence Act (1 of 
1872), Section 106 –  FSL Report – Held – Human blood was found on the 
sword seized from appellant, it was the duty of appellant to disclose the fact 
as per Section 106 of Evidence Act as to how and why human blood was found 
on sword – Appellant failed to rebut this fact in defence and has not said a 
single word in his statement u/S 313 Cr.P.C. – Thus, even if blood group is not 
mentioned in FSL report, it will not help the appellant.

E.  Criminal Practice – Interested/Related Witness – Credibility – 
Held – Apex Court concluded that a witness may be called interested only 
when he or she derives some benefit from the result of a litigation – He should 
have direct or indirect interest in seeing the accused punished due to prior 
enmity or other reasons and thus has a motive to falsely implicate the accused 
– In many cases, it is often that the offence is witnessed by close relative of 
victim/deceased, whose presence on spot would be natural – Evidence of such 
witness cannot automatically be discarded by labeling them as “interested”.

?k- n.M lafgrk ¼1860 dk 45½] /kkjk 302 ,oa lk{; vf/kfu;e ¼1872 dk 1½] 
/kkjk 106 & U;k;kyf;d foKku iz;ksx'kkyk izfrosnu & 

³ nkf.Md i)fr & fgrc)@lacaf/kr lk{kh & fo'oluh;rk & 

F.  Criminal Practice – Chance Witness/Independent Witness – 
Held – Apex Court concluded that when an incident takes place in a street or 
in field in a village, evidence of passers-by who witnessed the incident cannot 
be discarded or viewed with suspicion on ground of they being chance 
witnesses, rather they can be described as independent witness.

NOTES OF CASES SECTION



Manohar Singh Chouhan, for the appellant No. 2. 

G.  Criminal Practice – FIR & Statements u/S 161 Cr.P.C. – 
Contents – Held – It is not necessary that each and every fact is mentioned in 
FIR as well as in the statements recorded u/S 161 Cr.P.C. – Because of some 
omissions, credibility of witness cannot be discarded. 

Vivek Singh, for the appellant No. 1. 

H.  Legal Maxim – “falsus in uno falsus in omnibus” – Applicability 
– Held – Testimony of witnesses cannot be discredited or wiped out only on 
basis that other co-accused persons are acquitted on same set of evidence – 
The maxim “falsus in uno falsus in omnibus” has no application in India. 

t- fof/kd lwfDr & ̂ ^,d ckr esa feF;k rks lc esa feF;k^^ & iz;ksT;rk & 

p- nkf.Md i)fr & la;ksxh lk{kh@Lora= lk{kh & 

K.K. Tiwari, G.A. for the respondent/State. 

N- nkf.Md i)fr & izFke lwpuk izfrosnu o na-iz-la- dh /kkjk 161 ds 
varxZr dFku & varoZLrq &

Cases referred:

2001 (2) MPWN 142, 1999 (2) JLJ 354, AIR 1984 SC 63, 1994 (5) SCC 
188, 1995 (5) SCC 198, 1987 (3) SCC 480, 1996 MPLJ 452, 2014 Cr.L.R. (SC) 
907, Criminal Appeal No. 870/1996 (Supreme Court), 2014 (2) JLJ 397, 2014 
Cr.L.R. (SC) 660, 2023 SCC OnLine SC 737, 2019 ILR M.P. 471, 2017 Vol. 2 
MPLJ Cr. 305, AIR (2019) SC 1058, 2004 (11) SCC 410, 1999 (4) SCC 370, AIR 
2012 SC 1433, 2002 (2) JLJ 416, (2005) 7 SCC 749.
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Short Note

Vs.

B. Representation of the People Act (43 of 1951), Sections 
100(1)(d), 123(2) & 123(4) – Non-Disclosure of Government Dues – 
Suppression – Held – At the time of submission of nomination form, R-1 was 
not actually aware that some diversion fee was due against his property – No 
notice issued by revenue authorities to R-1, on the contrary revenue 
authorities issued No Dues Certificate in his favour – A person who is not 
aware of any fact, no question of its suppression arises – Non-disclosure of 
such government dues are not covered u/S 100(1)(d), 123(2) & 123(4) of the 
Act. 

Before Mr. Justice Anil Verma
EP No. 1/2019 (Indore) decided on 31 August, 2023

SUBHASH KUMAR SOJATIA              …Petitioner                                                                                                                                                                                                                                                                                                                                                                                         

*(128 )

DEVILAL DHAKAD & ors.               …Respondents

A. Representation of the People Act (43 of 1951), Section 123 and 
Evidence Act (1 of 1872), Section 106 – Corrupt Practice – Burden of Proof – 
Held – Petition is filed on allegation of "corrupt practice" therefore burden 
of proof lies upon petitioner and he is supposed to prove the facts within 
special knowledge by adducing best evidence as per Section 106 of Evidence 
Act – Burden never shifts and the standard of proof to discharge this burden 
is same as in criminal case – Matter requiring proof should be established 
beyond any reasonable doubt and in case of doubt, the benefit should go to 
the returned candidate.

d- yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk 123 ,oa lk{; 
vf/kfu;e ¼1872 dk 1½] /kkjk 106 & Hkz"V vkpj.k & lcwr dk Hkkj & 

[k- yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk,¡ 100¼1½¼d½] 123¼2½ o 
123¼4½ & ljdkjh ns; dk vizdVu & fNiko &

NOTES OF CASES SECTION



 C. Representation of the People Act (43 of 1951), Sections 100(1)(d), 
123(2) & 123(4) – Government Accommodation – Held – Clause 8 of 
nomination form provides a disclosure of government accommodation – 
Petitioner neither pleaded nor proved through relevant document that the 
rented premise is a government accommodation – There was no need to 
disclose the information of the said rented premise in nomination form.       

 ?k- yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk,¡ 100¼1½¼d½] 123¼2½ o 
123¼4½ ,oa lafo/kku & vuqPNsn 19¼1½¼a½ & cdk;k HkkM+s dk vizdVu & ernkrkvksa ij 
izHkko & 

 D. Representation of the People Act (43 of 1951), Sections 100(1)(d), 
123(2) & 123(4) and Constitution – Article 19(1)(a) – Non-Disclosure of 
Outstanding Rent – Effect on Voters – Held – No oral or documentary 
evidence to prove that by virtue of non-disclosure of outstanding rent, any 
voter suffered to free exercise of his electoral right – Petitioner has not 
examined any voter and even he himself could not adduce such facts that how 
or in what manner the voters were unable to freely exercise their right 
provided under Article 19(1)(a) of Constitution – Even such type of 
disclosure or suppression does not come under purview of Section 123(2) & 
123(4) of the Act.   

 E. Representation of the People Act (43 of 1951), Sections 100(1)(d), 
123(2) & 123(4) – Non-Disclosure of Interest on Saving Account/FDR – Held – 
Interest on saving accounts and FDR is neither a source of income nor a 
source of livelihood, thus not required to be disclosed in nomination form – 
As per Banking Rules also, saving interest is not a source of income.

 x- yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk,¡ 100¼1½¼d½] 123¼2½ o 
123¼4½ & ljdkjh LFkku & 
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N- yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk 123 ,oa lk{; vf/kfu;e 
¼1872 dk 1½] /kkjk 3 & O;frØfe;ksa dh lwph & lk{; & 

 M- yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk,¡ 100¼1½¼d½] 123¼2½ o 
123¼4½ & cpr [kkrs@,Q-Mh-vkj- ij C;kt dk vizdVu & 

G. Representation of the People Act (43 of 1951), Section 123 and 
Evidence Act (1 of 1872), Section 3 – List of Defaulters – Evidence – Held – List 
of defaulter was prepared by "M" – Although R-1 filed affidavit of "M" but 
he has not been examined by R-1, even his name was not included in list of 
witnesses – In non- examination of "M", his affidavit cannot be treated as 
part of evidence because opponent did not get opportunity for cross-
examination –Apex Court concluded that affidavit is not evidence within 
meaning of Section 3 of Evidence Act.

 F. Representation of the People Act (43 of 1951), Sections 100(1)(d), 
123(2) & 123(4) – Term "  Materially Affected" – Presumption – Held – To be 
successful in election petition for declaration of election of returned 
candidate to be void, parties must plead and prove that result of election 
would have substantially and materially affected – Only because petitioner 
got second largest number of votes, Court will not presume that in case of 
rejection of nomination paper of R-1, all votes casted in favour of R-1 would 
otherwise go in favour of petitioner – Plea of Corrupt practice not proved – 
Election petition dismissed.  

p- yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk,¡ 100¼1½¼d½] 123¼2½ o 
123¼4½ &  'kCn ^^rkfRod :i ls izHkkfor^^ & mi/kkj.kk & 
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H. Representation of the People Act (43 of 1951), Section 123 and 
Evidence Act (1 of 1872), Section 3 – Corrupt Practice – Evidence & Proof – 
Held – A charge of corrupt practice cannot be proved by preponderance of 
probabilities, it is needed to be proved beyond reasonable doubt.

I. Representation of the People Act (43 of 1951), Sections 83, 84 & 
123 –  Pleading & Evidence – Held – In election petition, evidence beyond the 
pleadings can neither be permitted to be adduced nor can such evidence be 
taken into consideration – Petitioner has not pleaded regarding the List of 
Defaulter and the non-validity of No Dues Certificate – Petitioner not 
entitled to adduce evidence beyond his pleadings. 

>- yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk,¡ 83] 84 o 123 & 
vfHkopu o lk{; & 

J. Representation of the People Act (43 of 1951), Section 123 and 
Evidence Act (1 of 1872), Section 67 & 77 – Certified Copy of Public Document 
– Held – Mere production of certified copy of any public record is not a proof 
of its contents – In list of defaulters, no date is mentioned, even there is no 
information about its author who prepared it – List of defaulters cannot be 
treated as public document and without examining its author to prove its 
contents, petitioner failed to prove the document as per requirement of 
Section 67 of Evidence Act.

 t- yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk 123 ,oa lk{; 
vf/kfu;e ¼1872 dk 1½] /kkjk 3 & Hkz"V vkpj.k & lk{; o lcwr & 

 K. Representation of the People Act (43 of 1951), Section 123(3) – 
CD/DVD – Transcription – Held – Petitioner did not examine the material 

 ´- yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk 123 ,oa lk{; vf/kfu;e 
¼1872 dk 1½] /kkjk 67 o 77 & yksd nLrkost dh izekf.kr izfr & 
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L. Representation of the People Act (43 of 1951), Sections 97, 117 & 
118 – Recrimination – Held – Looking to the object and scheme of Section 97, 
it is manifest that provisions of Section 117 & 118 must be applied mutatis 
mutandis to proceeding u/S 97 – Recriminator must produce a govt. treasury 
receipt showing that he has deposited Rs. 2000 as cost of recrimination failing 
which he loses the right to lead evidence u/S 97 and notice of recrimination 
stands virtually rejected.

M. Evidence Act (1 of 1872), Section 67 – Document – Principle of 
Evidence – Held – As per principle of evidence, relevancy, admissibility and 
proof are different aspects which should exist before a document can be 
taken in evidence – Evidence of a fact and proof of a fact are not synonymous 
terms – Proof in strictness marks merely the effect of evidence – If the 
document is per se inadmissible then even if marked as exhibit, the same 
cannot be read in evidence. 

 V- yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk 123¼3½ & lh-Mh-@Mh-
oh-Mh- & vuqfyfi & 

witness who prepared the DVD – Transcription provided in election petition 
is not prepared by petitioner himself and he did not examine the relevant 
person who has prepared the transcription – Transcription is not duly 
verified and signed by its writer, thus it is not admissible in evidence – 
Provisions of Section 123(3) is not attracted. 

B- yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk,¡ 97] 117 o 118 & 
izR;kjksi &

M- lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 67 & nLrkost & lk{; dk fl)kar 
& 
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Registered Document – Held – Where the document is a registered 
document, then a presumption can be drawn that it was validly executed and 
therefore, a registered document would be prima facie valid in law, however 
valid execution of a document and the proof of the contents of the same are 
two different aspect – Merely because a registered sale deed was executed 
would not mean that even the contents of the same would stands proved. 
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N. Representation of the People Act (43 of 1951) – Information about 
Candidates – Right of Voters – Discussed and explained. 
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Penal Code (45 of 1860), Section 375 & 376 and Criminal Procedure 
Code, 1973 (2 of 1974), Section 482 – Quashment of FIR – Held – In FIR, there 
is clear allegation that since inception, applicant gave false promise of 
marriage and on that pretext complainant developed sexual relation with 
applicant – Consent was taken on basis of false promise itself – It is not a case 
where promise initially given was bonafide and because of subsequent events 
could not be translated into reality – FIR cannot be quashed – Application 
dismissed. 
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B.  Police Regulations, M.P., Regulation 64(3) – Misconduct – 
Absence of Provision – Held – An immoral act cannot be pleaded on ground 
that according to law, it is not defined – If law is silent on any issue, in that 
event, justice would have to be rendered on basis of righteousness or on best 
judgment.    (Para 16)

I.L.R. 2023 M.P. 1979 (DB)
Before Mr. Justice Ravi Malimath, Chief Justice & 

Mr. Justice Vishal Mishra
WA No. 429/2022 (Jabalpur) decided on 6 July, 2023

STATE OF M.P. & ors.            …Appellants

 d- iqfyl fofu;eu] e-Á-] fofu;eu 64¼3½ & vopkj &

Vs.

A.  Police Regulations, M.P., Regulation 64(3) – Misconduct – 
Disciplinary Committee imposed punishment of removal from service – 
Appellate Authority modified the punishment to compulsory retirement – 
Held – Petitioner, a police officer, lived with a lady for almost 8 years as 
husband and wife and thereafter not taking care of her and committing 
various acts, itself is an immoral act committed by him – Petitioner is a Police 
Officer, therefore, a minimum degree of morality is called for – Petitioner is 
liable for higher punishment – Impugned order set aside – Matter remitted to 
appellate authority to reconsider quantum of punishment – Appeal allowed. 

RAM BHAGWAN PATHAK                …Respondent                                                                                         

(Paras 18, 20 & 22)

C.  Constitution – Article 226 – Absence of Provision – Inherent 
Powers of Court – Held – Whenever there is absence of any provision in a law, 
the inherent power of the Court can be invoked to achieve the ends of justice 
provided such acts are not expressly prohibited by statute or otherwise – 

[k- iqfyl fofu;eu] e-Á-] fofu;eu 64¼3½ & vopkj & mica/k dk vHkko 
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When there is a lacunae in law, it is not a dead end – Inherent power has to be 
invoked in order to do justice in the matter.  (Para 17)

2. Assailing the order dated 02.03.2022 passed by the learned Single Judge 
in allowing the W. P. No.1890 of 2022, the State and its functionaries are in appeal.

3. The case of the writ petitioner is that he was working as an Assistant Sub-
Inspector and posted with the 26th Battalion SAF, Guna. A complaint was made 
by one Smt. Sunita Sharma to the Commandant to the effect that she was a 
divorcee and the petitioner after marrying her at a temple had established physical 
relationship with her. The same lasted for almost 8 years. The petitioner was not 
discharging his obligations towards her. Based on the complaint, a preliminary 
enquiry was conducted by the Deputy Commandant. The complaint was found to 
be false. A similar complaint was also made to the Superintendent of Police who 
conducted an enquiry through the City Superintendent of Police. The report 
submitted on 05.11.2019, held the petitioner guilty of sending obscene messages 
to the complainant, chatting with her on mobile, establishing illicit relationship 
with her etc. On the basis of the said report, a charge sheet was issued to the 
petitioner and a departmental enquiry was initiated. He was found guilty of the 
charges except establishing intimate relations. The disciplinary authority 
disagreed with the finding of the enquiring officer and held that the petitioner is 
guilty of all the charges. The penalty of removal from service was imposed on the 
petitioner. Aggrieved by the same, an appeal was filed wherein the penalty of 

K.C. Ghildiyal with Aditya Veer Singh, for the respondent. 

Cases referred:

The order of the Court was Passed by:

x- lafo/kku & vuqPNsn 226 & mica/k dk vHkko & U;k;ky; dh varfuZfgr 
'kfDr;ka & 
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RAVI MALIMATH CHIEF JUSTICE:- I.A. No.8256 of 2022 is an application for 
vacating the interim order dated 05.05.2022. In terms whereof, the impugned 
order passed by the learned Single Judge was stayed. However, on request of 
learned counsels, the matter is taken up for final disposal.

B.D. Singh, Dy. A. G. for the appellants. 
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removal from service was modified to that of compulsory retirement. Questioning 
the same, the instant writ petition was filed.

7. Heard learned counsels.

9. The finding of the learned Single Judge that matters of immorality, are 
only matters of personal belief, in our considered view, is also not acceptable. The 
question of morality is universal. A society is bound to decay if it fails to maintain 
standards of decency and morality. It cannot be moral for one person and immoral 
for another. Therefore, to hold that questions of morality are matters of personal 
belief are wholly out of context. We do not find any reasoning to sustain such a 
finding of the learned Single Judge.

6. The same is disputed by Shri K.C. Ghildiyal, learned senior counsel 
appearing for the counsel representing the respondent/writ petitioner in the appeal. 
He contends that there is no error committed by the learned Single Judge that calls 
for any interference. The learned Single Judge has rightly appreciated the material 
as well as law. That the observations made by the learned Single Judge are based 
on the facts and circumstances involved and hence, no interference is called for.

4. It was contended by the petitioner that the charge framed against him 
does not fall under the definition of 'misconduct'. Reliance was placed on Rule 
64(3) of the M.P. Police Regulations to the said extent. The learned Single Judge 
came to the view that the conduct of the petitioner outside his normal course of 
duty cannot be considered to be as misconduct. Therefore, the impugned orders of 
the disciplinary authority and the appellate authority were set aside. The 
respondents were directed to reinstate the petitioner without any backwages. 
Aggrieved by the same, the State have filed this appeal.

5. The learned Deputy Advocate General submits that the order passed by 
the learned Single Judge is erroneous. The learned Single Judge misguided 
himself in adopting a technical view while considering the case of the petitioner 
based on the definition of 'misconduct'. The act committed by the petitioner is 
grave and obscene. He had an illicit relationship with the lady for almost 8 years. 
Therefore, the same amounts to 'misconduct'. The disciplinary authority has held 
the charges to be proved. Therefore, the finding of the learned Single Judge being 
erroneous requires to be set aside by dismissing the writ petition.

8. We have considered the order passed by the learned Single Judge. We are 
rather in awe of some of the observations made therein. One of the observations 
made by the disciplinary authority is with regard to the exploitation of woman. 
The learned Single Judge holds that such observation of exploitation of woman is 
erroneous and perverse. We fail to understand as to how the observation made by 
the authority regarding exploitation of woman can be considered to be perverse. 
We do not accept the view expressed by the learned Single Judge on this account.
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(b)  On considering the same, we are of the view that based on the facts and 
circumstances involved in the case, the acts committed by the petitioner 
necessarily fall under the definition of misconduct. Technicalities in law cannot 
be resorted to in order to plead the case as sought to be pleaded herein. A 
misconduct is a misconduct at any point of time. Placing reliance on the rules to 
the contrary cannot be accepted. Rules are intended to aid the dispensation of 
justice. Rules, procedures and statutes have been created in order to ensure that 
the truth in every case is found out at the earliest point of time, inasmuch as, there 
can be no justice without truth. The intention of framing rules is to ensure that 
everybody conforms to doing that which is right and refraining from doing that 
which is wrong. They are intended to assist in the dispensation of justice, rather 
than creating a clog. The rules cannot be used to the advantage of a wrongdoer but 
should be interpreted in favour of what is right and what is wrong.

12. In times of yore when there was no written law, justice was being
rendered on the basis of good conscience and best judgment. Decisions were
rendered on what is right and what is wrong, what is moral or what is immoral. It is 
only much thereafter that laws were enacted. Various laws like the criminal law, 
the civil law and the other laws were all enacted for the very same purpose. The 
underlying object of law is to be righteous, to be good, to be just and fair. This 
flows from one's good conscience and best judgment. This only means that when 
any act is questioned, it is to be ascertained as to whether it is done in a righteous 
manner or not. Therefore, the source of all law is the righteous path. When the 
righteous path is deviated, wrong happens. Therefore, it can never ever be said 
that even though an act is immoral, however since the same is not defined in any 
law the wrongdoer goes scot free. Therefore, if there is a lacunae in a law, the 
benefit of it can never be extended to either one of the parties. Justice has to 
rendered based on righteousness. This is the underlying principle of all societies 
throughout the world. The path of righteousness does not belong to any country, 
race or religion. They are universal. They apply to mankind. An act is moral or 
immoral, good or bad in any part of the world. What is moral in one country 

10.(a) The entire finding of the learned Single Judge is based only on the 
definition of 'misconduct'. 'Misconduct' has been defined in Rule 64(3) of the 
Madhya Pradesh Police Regulations which reads as follows:-

"  (3) He shall conform himself implicity to all rules which shall, 
from time to time, be made for the regulation and good order of 
the service, and shall cultivate a proper regard for its honour 
and respectability. "

11. The further observation that the intention of the Rule is not based on
morals or immorals of the officer, in our considered view, is also incorrect.
Law cannot be devoid of morality. The question of morality is inbuilt in
every human being including a government servant.
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"..... It shakes the confidence and faith of the society in the 
system and is prone to encouraging even the honest and sincere 
to deviate from their path. It is the responsibility of the High 
Court as custodian of the Constitution to maintain the social 
balance by interfering where necessary for sake of justice and 
refusing to interfere where it is against the social interest and 
public good."

cannot become immoral in another country and vice versa. Therefore, the essence 
of every law is righteousness.

13.    A similar sentiment was expressed by the Hon'ble Supreme Court in
the case of State of Maharashtra and others Vs. Prabhu reported in (1994) 2
SCC 481wherein in para 5, it was stated as follows:-

14.(a) Our National motto is "  Satyameva Jayate"   ( ), that is, Truth 
Alone Triumphs. The Justice Malimath Committee on Reforms of the Criminal 
Justice System has emphasized the importance of truth in the justice delivery 
system. The relevant extract of the Report reads as follows:

"  33. The truth should be the guiding star in the entire judicial 
process. Truth alone has to be the foundation of justice. The 
entire judicial system has been created only to discern and find 
out the real truth. Judges at all levels have to seriously engage 
themselves in the journey of discovering the truth. That is their 
mandate, obligation and bounden duty. Justice system will 
acquire credibility only when people will be convinced that 
justice is based on the foundation of the truth. "

(b) The aforesaid observation of the Justice Malimath Committee has been 
reiterated by the Hon'ble Supreme Court in the case of Maria Margarida Sequeira 
Fernandes vs. Erasmo Jack Sequeira reported in (2012) 5 SCC 370 with 
reference to para 33 thereof, which reads as follows:-

" 2.16.9. Truth being the cherished ideal and ethos of India, 
pursuit of truth should be the guiding star of the Criminal 
Justice System. For justice to be done truth must prevail. It is 
truth that must protect the innocent and it is truth that must be 
the basis to punish the guilty. Truth is the very soul of justice. 
Therefore truth should become the ideal to inspire the courts to 
pursue. This can be achieved by statutorily mandating the 
courts to become active seekers of truth. It is of seminal 
importance to inject vitality into our system if we have to regain 
the lost confidence of the people. Concern for and duty to seek 
truth should not become the limited concern of the courts. It 
should become the paramount duty of everyone to assist the 
court in its quest for truth."
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(b)  The Hon'ble Supreme Court in the case of A.S. Narayana Deekshitulu vs. 
State of A.P. and others reported in (1996) 9 SCC 548 has explained the concept of 
Dharma, which reads as follows:

15.(a) The motto of the Hon'ble Supreme Court of India is "  Yato Dharmastato 
Jayah"   ( ) 

victory". In other words, victory can only be achieved by following the path of 
Dharma. This rather supports the view as stated hereinabove with regard to 
righteous behavior. Every individual is expected to act in a right and just manner. 
It underlines the significance of Dharma in the Indian judicial system.

"  60. Therefore, dharma embraces every type of righteous 
conduct covering every aspect of life essential for the 
sustenance and welfare of the individual and the society and 
includes those rules which guide and enable those who believe 
in God and heaven to attain moksha (eternal bliss). Rules of 
dharma are meant to regulate the individual conduct, in such a 
way as to restrict the rights, liberty, interest and desires of an 
individual as regards all matters to the extent necessary in the 
interest of other individuals, i.e., the society and at the same 
time making it obligatory for the society to safeguard and 
protect the individual in all respects through its social and 
political institutions. Shortly put, dharma regulates the mutual 
obligations of individual and the society. Therefore, it was 
stressed that protection of dharma was in the interest of both the 
individual and the society. A "  state of dharma "  was required 
to be always maintained for peaceful co-existence and 
prosperity of all.

16. The conduct of an individual has to be a righteous conduct. An immoral 
conduct cannot be pleaded on the ground that according to law, it is not defined. If 

61. Though dharma is a word of wide meaning as to cover the 
rules concerning all matters such as spiritual, moral and 
personal as also civil, criminal and constitutional law, it gives 
the precise meaning depending upon the context in which it is 
used. When dharma is used in the context of duties of the 
individual and powers of the King (the State), it means 
constitutional law (Rajadharma). Likewise when it is said that 
Dharmarajya is necessary for the peace and prosperity of the 
people and for establishing an egalitarian society, the word 
dharma in the context of the word Rajya only means law, and 
Dharmarajya means rule of law and not rule of religion or a 
theocratic State. Dharma in the context of legal and 
constitutional history only means Vyavaharadharma and 
Rajadharma evolved by the society through the ages which is 
binding both on the King (the ruler) and the people (the ruled)."
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19. Hence, for all these reasons, we are of the considered view that the order 
passed by the learned Single Judge is unsustainable and liable to be set aside. The 
order of the disciplinary authority holding that all the charges have been proved, is 
upheld. The order of punishment passed by the appellate authority, modifying the 
punishment of removal from service to compulsory retirement, is set aside.

law is silent on any issue, in that event, justice would have to be rendered on the 
basis of righteousness or on best judgment. Best judgment again goes back to 
righteousness and good behavior. Therefore, when the law is silent on a particular 
issue what aids in the dispensation of justice is nothing else but righteousness.

18. In the instant case, the petitioner is none other than a police officer 
serving the State. Therefore, a minimum degree of morality is called for. We say so 
because the purpose of law is not only to regulate the Society or run the 
government but also to ensure that persons possessing moral values occupy 
offices in all the three wings of the government to provide selfless service to the 
country. This is not a case where it could be disputed that the act of the particular 
person is moral or immoral. The petitioner having lived with the lady for almost 8 
years as husband and wife and thereafter not taking care of her and committing 
various acts itself is an immoral act committed by him. He made her to believe that 
his wife is living away from him.

17. The High Court possesses an inherent power to render justice, to do what 
is right and undo what is wrong. It needs to do that which are necessary to secure 
the ends of justice and prevent the abuse of law. The inherent power is to be used in 
order to achieve justice. Such power requires to be exercised based on the facts 
and circumstances involved in each case. Whenever there is absence of any 
provision in a law, the inherent power of the Court can be invoked to achieve the 
ends of justice provided such acts are not expressly prohibited by statute or 
otherwise. The exercise of such power necessarily depends on the discretion and 
wisdom of the Court. Therefore, when there is a lacunae in the law, it is not a dead 
end. The inherent power has to be invoked in order to do justice in the matter.

20.  Furthermore, we are of the view that the appellate authority may not have 
been justified in reducing the punishment imposed on the petitioner from 
dismissal to that of compulsory retirement. Misplaced sympathy is uncalled for. 
The wrong that the victim has suffered has to be considered while imposing a 
punishment. In the given facts and circumstances of the case, we are of the view 
that the petitioner is liable for a higher punishment. However, time and again the 
Hon'ble Supreme Court have held that in matters of imposition of penalty it is not 
for the courts to determine what is the extent of penalty to be awarded. In this 
regard, reliance is placed on the judgment of the Hon'ble Supreme Court in the 
case of Anil Kumar Upadhyaya vs. The Director General, SSB and others, 
reported in (2022) SCC Online SC 478 whereby the Hon'ble Supreme Court 
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21. If at all the Court is of the view that the punishment is disproportionate, 
then the same requires to be reconsidered by the disciplinary authority. Hence, we 
are of the considered view that the appellate authority reconsiders the order of 
punishment.

I.L.R. 2023 M.P. 1986

23. I.A. No.8256 of2022 is accordingly disposed off.

STATE OF M.P. & ors.       …Respondents

WP No. 11910/2023 (Jabalpur) decided on 8 June, 2023

22. For all these reasons, the appeal is allowed. The order dated 02.03.2022 
passed by the learned Single Judge in W. P. No.1890 of 2022 is modified to the 
aforesaid extent. The matter is remitted to the appellate authority for 
reconsideration only with regard to the quantum of punishment awarded to the 
petitioner.

"  18. A review of the above legal position would establish that 
the disciplinary authority, and on appeal the appellate 
authority, being fact-finding authorities have exclusive power 
to consider the evidence with a view to maintain discipline. They 
are invested with the discretion to impose appropriate 
punishment keeping in view the magnitude or gravity of the 
misconduct. The High Court/Tribunal, while exercising the 
power of judicial review, cannot normally substitute its own 
conclusion on penalty and impose some other penalty. If the 
punishment imposed by the disciplinary authority or the 
appellate authority shocks the conscience of the High 
Court/Tribunal, it would appropriately mould the relief, either 
directing the disciplinary/ appellate authority to reconsider the 
penalty imposed, or to shorten the litigation, it may itself, in 
exceptional and rare cases, impose appropriate punishment 
with cogent reasons in support thereof. "

referred to its earlier decision in B.C. Chaturvedi vs. Union of India reported in 
(1995) 6 SCC 749 wherein, with reference to para 18 it was observed and held as 
follows:

Before Mr. Justice Sujoy Paul

Appeal allowed

M K UMARAIYA  …Petitioner                                                                                                                                                                                                                                                                                    

Vs.

A. Service Law – Transfer Policy – Word “Ordinarily” – Held – In 
the clause of the transfer policy the word “ordinarily” is used – Both the 
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d- lsok fof/k & LFkkukarj.k uhfr & 'kCn **lk/kkj.kr;k** & 

B. Service Law – Transfer – Scope of Interference – Held – 
Transfer order can be interfered with if it runs contrary to any statutory 
provisions (not policy guidelines), proved to be malafide, changes service 
condition to the detriment of employee or passed by incompetent authority.   

 Manu V. John, for the petitioner.

SUJOY PAUL, J.:- Heard on admission.

(Para 7)

[k- lsok fof/k & LFkkukarj.k & gLr{ksi dh ifjf/k & 

 None, for the respondents.  

C. Service Law – Transfer Policy – Held – Transfer policy itself is 
held to be directory in nature and mere breach of transfer policy will not 
make the transfer order illegal.    (Para 6)                                                                                       

 This is the second visit of petitioner to this Court against the transfer 
order dated 15.03.2023 (Annexure-P/2). The petitioner against the said 
order had previously filed W.P.No.6622/2023, which was disposed off on 
21.03.2023 by directing the respondents to decide the petitioner's 
representation and till such time decision is taken, petitioner was given 
interim protection. 

clauses are couched in a directory language and in a given fact situation, the 
transfer is indeed permissible – The clauses are not mandatory in nature – 
Petition dismissed.    (Paras 6 to 10)                                                                                       

(Supplied: Paragraph numbers)

x- lsok fof/k & LFkkukarj.k uhfr & 

O R D E R
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2. The respondents, by impugned order dated 15.05.2023, rejected his 
representation by contending that although petitioner is due for retirement 
in December, 2023, fact remains that he has been posted to his own home 
district (Gwalior), which has better medical facilities and his pension 
papers etc. can be prepared before his retirement.

9. Admission is declined.

10. Writ Petition is dismissed.

7. Transfer order can be interfered with if it runs contrary to any 
statutory provision (not policy guidelines), proved to be mala-fide, changes 
service condition to the detriment of employee or passed by incompetent 
authority. No such ingredients are available in the instant case.

4. No other point is pressed by learned counsel for the petitioner. 

3. Criticizing the impugned order, Shri Manu V. John, learned counsel 
for the petitioner submits that Clause-22 of Transfer Policy dated 
24.06.2021 (Annexure-P/3) makes it clear that transfer of petitioner within 
one year from the date of retirement was impermissible. Similarly, Clause-
37 of said policy is relied upon to submit that if petitioner remained posted 
at a particular district, he should not have been posted to the said district 
again. 

Petition dismissed

6. A careful reading of Clause-22 and 37 of the transfer policy, on 
which heavy reliance is placed by Shri John, learned counsel for the 
petitioner, it is clear that in both the clauses, respondents have used the word 
'ordinarily' (lkekU;r%). Thus, both the clauses are couched in a directory 
language and in a given fact situation, the transfer is indeed permissible in 
the teeth of Clause-22 and 37 of the Transfer Policy. Putting it differently, 
the aforesaid two clauses are not mandatory in nature. Even otherwise, 
transfer policy itself is held to be directory in nature and mere breach of 
transfer policy will not make the transfer order illegal.

5. The Government Counsel supported the impugned order.

8. No case is made out for interference.

M.K. Umaraiya Vs. State of M.P.
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Before Mr. Justice Sanjay Dwivedi
I.L.R. 2023 M.P. 1989

THE CHIEF LABOUR COMMISSIONER & anr.     …Respondents

Vs.

B. Industrial Employment (Standing Orders) Act (20 of 1946), 
Section 10 & 13-A – Modification of Standing Order – Jurisdiction of CLC – 
Held – Merely because representation was filed by R-2 before CLC and when 
it remained undecided, sought direction from Delhi High Court for CLC to 
decide representation, does not mean that CLC acquired jurisdiction to 
modify Standing Order which is already certified on 08.07.1991 – Order of 
CLC is without jurisdiction and is set aside – Aggrieved party may avail 
remedy u/S 13-A of the Act – Petition allowed.   (Paras 15 to 17)

[k- vkS|ksfxd fu;kstu ¼LFkk;h vkns'k½ vf/kfu;e ¼1946 dk 20½] /kkjk 10 o 
13&A & LFkk;h vkns'k dk mikarj.k & eq[; Je vk;qDr dh vf/kdkfjrk & 

SOUTH EASTERN COALFIELDS LTD. & anr.  …Petitioners                                                                                                                                                                                                                                                                                    

d- vkS|ksfxd fu;kstu ¼LFkk;h vkns'k½ vf/kfu;e ¼1946 dk 20½] /kkjk 10 o 
13&A & LFkk;h vkns'k dk mikarj.k & 

A. Industrial Employment (Standing Orders) Act (20 of 1946), 
Section 10 & 13-A – Modification of Standing Order – Held – Once Standing 
Order is finally certified then u/S 10, it can be modified before expiry of 6 
months from date of its final certification that too by an agreement between 
employer and workmen, but thereafter it cannot be modified – Although if 
any difficulty arises in application/interpretation of the Order, employer or 
workman can approach Labour Court u/S 13-A of the Act.    (Para 15)                                                                                       

WP No. 17086/2022 (Jabalpur) decided on 12 June, 2023

South Eastern Coalfields Ltd.Vs. The Chief Labour Commissioner
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?k- vkS|ksfxd fu;kstu ¼LFkk;h vkns'k½ vf/kfu;e ¼1946 dk 20½] 
/kkjk 10 o 13&A&  {ks=h; vf/kdkfjrk &

(Para 16)                                                                                       

Devesh Bhojne, for the respondent No. 1. 

Cases referred:

O R D E R

Brian D'Silva with Anoop Nair, for the petitioners.

SANJAY DWIVEDI, J.:- The instant petition is pending since 2022. The 

x- vkS|ksfxd fu;kstu ¼LFkk;h vkns'k½ vf/kfu;e ¼1946 dk 20½] /kkjk 5¼2½ 
o 6 & vihy & oSdfYid mipkj & 

E. Constitution – Article 226 – Delay – Held – If any order passed by 
authority/Court is without jurisdiction, it can be assailed at any time.           

C. Industrial Employment (Standing Orders) Act (20 of 1946), 
Section 5(2) & 6 – Appeal – Alternative Remedy – Held – Appeal can be filed 
u/S 6 against an order of certifying officer passed u/S 5(2) of the Act – In 
instant case, impugned order is not an order passed by CLC u/S 5(2) – 
Therefore plea of alternative remedy of appeal u/S 6 is not tenable.  (Para 11)                                                                                       

D. Industrial Employment (Standing Orders) Act  (20 of 1946), 
Section 10 & 13-A – Territorial Jurisdiction – Held – Standing Order which is 
directed to be amended by CLC is also applicable to employees working in 
mines of State of M.P. – Writ petition can be entertained by this Court – 
Petition maintainable. 

(Paras 8 to 10)                                                                                       

 ³ lafo/kku & vuqPNsn 226 & foyac & 

(2022) 3 SCC 133, (2019) 15 SCC 633, 2013 OnLine MP 6875, WP No. 
16517/2016 order passed on 21.07.2017, (2014) 9 SCC 329, (2004) 8 SCC 706, 
AIR 2008 SC 1315.

N.S. Ruprah, for the respondent No. 2.  
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2. By this petition filed under Article 226 of the Constitution of India, the 
petitioners are questioning the validity and correctness of the order dated 
03.05.2017 (Annexure-P/1) and order dated 19.05.2022 (Annexure-P/2).

Appointment letters of non-executive cadre i.e. Wage Board Employees is 
issued either by Area General Manager or Area Personnel Manager after the 
approval of Area General Manager and for those who are employed at 
Headquarters Bilaspur by General Manager (P&A). 

The certified Standing Orders do not contain any provision showing the 
disciplinary authority for taking disciplinary action against the Wage Board 
Employees. However, Clause 2.3 of the certified Standing Orders provides 
"competent authority" means an officer specially nominated by the 
Chairman/Managing Director concerned by an order in writing for the purpose of 
these standing orders. Such orders shall be put on Notice Board and copies sent to 
the concerned registered trade unions. In terms of the clause containing 
"Competent Authority” office order was issued by the-then Chairman-cum-
Managing Director, SECL on 31.03.2008 and on 01.04.2008 (Annexure-P/5) 
mentioning various authorities to exercise the power of 'Competent Authority’ for 
all the provisions of the certified Standing Orders of SECL. 

Respondent No.2, who was employee of SECL filed an application on 
16.01.2015 (Annexure-P/16) before the Chief Labour Commissioner (Central) 
Delhi (for short "CLC") with regard to delegation of power given to various 
officers of SECL for taking action against the Wage Board Employees of 
company. The said claim of respondent No.2 was based upon an information 
given under the Right to Information Act saying that the Director (P) is the 
appointing authority and then the CLC started the conciliation process in which 
the officers of the petitioner-company participated and submitted a reply. 

3. The facts in compendium are that the petitioner - South Eastern Coalfields 
Limited (SECL) is one of the subsidiary companies of the Coal India Limited 
which is under the administrative control of Ministry of Coal, Government of 
India. The Company has various mines in the State of Madhya Pradesh and State 
of Chhattisgarh.

The provisions of Industrial Employment (Standing Orders) Act, 1946 
(for brevity "Act, 1946") is applicable to the petitioner-company. The Standing 
Orders were made so as to govern the service conditions of the Wage Board 
Employees i.e. non-executive staff or workmen of SECL. The Standing Orders 
were certified by the Regional Labour Commissioner (Central) Bombay way back 
on 08.07.1991. 

pleadings are complete and with the concurrence of learned counsel for the 
parties, who are ready to argue it finally, the petition is heard finally.

South Eastern Coalfields Ltd.Vs. The Chief Labour Commissioner
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4. The impugned order has been assailed on the ground that the authority 
failed to see that the Area General Manager was the appointing authority and 
General Manager (P&A) for those employed at SECL headquarters, but not the 
Director (Personnel) as held by the CLC. The Standing Order very clear describes 
the 'competent authority' and as per the said clause the Chairman-cum-Managing 
Director has legally nominated the officers to take appropriate action in the 
disciplinary matters. As per the petitioners, there is no material available on record 
to indicate that the Director (Personnel) is the appointing authority. According to 
the petitioners, the CLC ought to have corrected his order.

Thereafter, vide impugned order dated 03.05.2016, the CLC directed the 
petitioner-company to amend the certified Standing Orders with regard to 
delegation of power. Subsequently, after examining the order dated 03.05.2016, 
the petitioner-company noticed certain discrepancies based on which the 
incorrect interpretation was done by the CLC.

Thereafter, the petitioner-company preferred a review application before 
the CLC on 25.02.2020 which was dismissed vide order dated 19.05.2022. Hence 
this petition.

5. Shri N.S.Ruprah, learned counsel appearing for respondent No.2 raised an 
objection with regard to maintainability of the petition on the ground that this 
Court has no territorial jurisdiction to entertain the petition. He submitted that the 
whole case relates to an issue raised by respondent No.2 who resides at Bilaspur 
(Chhattisgarh) in which the order was passed by the CLC wherein the petitioners 
were the non-applicants whose headquarters is at Bilaspur, therefore, at the most 
the petition could have been filed either before the High Court of Chhattisgarh or 
before the Delhi High Court. He has also raised an objection saying that this 
petition suffers from delay and laches as the order was originally passed on 
03.05.2016, but review application was filed on 25.02.2020 after delay of almost 
four years without explaining proper reasons as to why the review application was 
filed belatedly. According to him, the cause of action does not accrue on the date of 
dismissal of review application whereas it started from the date of passing the 
original order by the CLC. According to him, an alternative remedy of appeal is 
available to the petitioners and without availing the same, this petition cannot be 
entertained. According to him, Section 6 of the Standing Order clearly provides an 
alternative remedy of filing an appeal and without availing the same, this petition 
cannot be entertained. Lastly, he submitted that this petition deserves dismissal on 
merits too. To reinforce his contentions, he placed reliance on various decisions in 
re Union of India v. Alapan Bandyopadhyay (2022) 3 SCC 133; Union of India v. 
C. Girija and others (2019) 15 SCC 633; Santosh Singh v. State of M.P. and others 
2013 OnLine MP 6875 and further relied upon an order dated 21.07.2017 passed 
by this Court in W.P.No.16517/2016 (Koyla Udhog Kamgar Sangathan v. Chief 
Labour Commissioner(C). 
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6. I have patiently heard the submissions of learned counsel for the rival 
parties and thoroughly perused the record with vigilantism.

8. Indeed, the impugned order has been passed by CLC on an application 
filed by respondent No.2, who is resident of Bilaspur (Chhattisgarh). The petitioner-
company was non-applicant therein having its headquarters at Bilaspur. The 
description of non-applicant as shown in impugned order of CLC is 'Chairman-
cum-Managing Director, SECL, Seepat Road, Bilaspur (Chhattisgarh)'. As per Shri 
Ruprah, since there accrues no cause of action within the territorial limit of this 
Court's jurisdiction, therefore, the petition cannot be entertained. While 
fulminating about the filing of this petition, he submitted that at-best the petition 
should have been filed before the Delhi High Court or before the High Court of 
Chhattisgarh. To strengthen his contentions, he placed reliance on the decision in 
re Alapan Bandyopadhyay (supra) wherein the Principal Bench of CAT New-
Delhi exercising the power provided under Section 25 of the Administrative 
Tribunal Act, 1985 passed an order thereby transferred the case pending before 
CAT Bench at Calcutta to the Principal Bench, New-Delhi and that order was 
assailed before the High Court of Calcutta, which got set aside. The Supreme 
Court observed that the Calcutta High Court usurped the jurisdiction to entertain 
the petition against the order passed by the Principal Bench of CAT New-Delhi 
and therefore the order passed by the Calcutta High Court was held 'without 
jurisdiction'. It is also observed by the Supreme Court that the order passed by the 
Principal Bench of CAT New-Delhi can be assailed only before the High Court of 
Delhi. According to Shri Ruprah in the case at hand also, the order passed by CLC 
cannot be put to test before this Court as no cause of action accrues within the 
territorial jurisdiction of this Court and therefore the petition becomes dismissive 
on this count alone.

9. In repartee Shri D'Sliva, learned senior counsel appearing for the petitioners 
submitted that direction issued by the CLC for amending the Standing Orders has 
direct implication over the petitioner-company inasmuch as it is one of the subsidiary 
companies of Coal India Limited and the petitioner-company has various mines in 
the State of Madhya Pradesh and State of Chhattisgarh. According to learned senior 
counsel, the provisions of Act, 1946 are applicable to the company and in pursuance 
to the provisions of said Act, the Standing Order has been made by the Company to 
govern certain aspect of service conditions of the Wage Board Employees i.e. non-
executive staff or workmen of SECL. He submitted that the said Standing Orders 
are also applicable to the employees working in the mines of State of Madhya 
Pradesh and whatever direction issued by CLC in a case filed before it by 

7. At first, I feel it apposite to deal with the objection relatable to territorial 
jurisdiction of this Court and about the maintainability of writ petition on that 
count inasmuch as if it holds the field, all else would fall apart leaving nothing on 
surface to adjudicate.
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Juxtaposing the view taken by the Supreme Court in re Nawal Kishore Sharma 
(supra) with the submissions made by the learned counsel for the petitioners that 
the Standing Order which is directed to be amended by the CLC is also applicable 
to the employees working in the mines situated within the State of Madhya 
Pradesh and therefore the writ petition can be entertained by this Court, in my 
considered view, the objection about maintainability of petition before this Court 
for want territorial jurisdiction is not insurmountable thus, rejected.

"16. Regard being had to the discussion made hereinabove, 
there cannot be any doubt that the question whether or not cause 
of action wholly or in part for filing a writ petition has arisen 
within the territorial limit of any High Court has to be decided in 
the light of the nature and character of the proceedings under 
Article 226 of the Constitution. In order to maintain a writ 
petition, the petitioner has to establish that a legal right claimed 
by him has been infringed by the respondents within the 
territorial limit of the Court's jurisdiction."

respondent No.2, has to be implemented in the State of M.P. also and since the order 
of CLC extricated the right of the petitioners, therefore, they filed a review application 
before the CLC. Although the review application was not entertained, but the same 
gave cause of action to the petitioners to challenge the order of CLC before this 
Court. Moreover, learned Senior counsel submitted that this Court has jurisdiction 
to entertain the petition in view of the observation made by CLC in paragraph 4, 
which says that it is the Regional Labour Commissioner (C) Jabalpur who was 
appropriate authority with proper jurisdiction to certify the model Standing Order 
of SECL Bilaspur. He accentuated that when the order modifying the model 
Standing Officer of SECL has been passed by the CLC, the company of Jabalpur 
SECL has jurisdiction to challenge the said order and therefore they filed review 
application, although unfortunately that review faced dismissal. 

11. Of a note, Shri Ruprah has also raised objection about the maintainability 
of the petition on the ground that the petitioners have not availed the alternative 
remedy provided under Section 6 of Act, 1946. To fathom the depth of this 
objection, it would be indispensable to quote Section 6, which is as follows:-

10. Reverently, I have examined the decision, on which respondent No.2 has 
placed reliance, in which the order was passed by the Principal Bench of CAT 
New-Delhi while exercising the power provided under Section 25 of the Act, 
calling the pending case from Calcutta High Court. The said original order of CAT 
New-Delhi, according to the Supreme Court, cannot be challenged before 
Calcutta High Court, but in that very judgment, the Supreme Court has also 
appreciated its another decision in re Nawal Kishore Sharma v. Union of India and 
others (2014) 9 SCC 329, wherein it has been held as under:-
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"5. Certification of standing orders;- (1) On receipt of the 
draft under section 3, the Certifying Officer shall forward a copy 
thereof to the trade union, if any, of the workmen, or where there 
is no such trade union, to the workmen in such manner as may be 
prescribed, together with notice in the prescribed form requiring 
objections, if any, which the workmen may desire to make tot he 
draft standing orders to be submitted to him within fifteen days 
from the receipt of the notice.

"6. Appeals;- (1) Any employer, workman, trade union or other 
prescribed representative of the workmen aggrieved by the 
order of the Certifying Officer under sub-section (2) of section 5 
may, within thirty days from the date on which copies are sent 
under sub-section (3) of that section, appeal to the appellate 
authority, and the appellate authority, whose decision shall be 
final, shall by order in writing confirm the standing orders either 
in the form certified by the Certifying Officer or after amending 
the said standing orders by making such modifications thereof 
or additions thereto as it thinks necessary to render the standing 
orders certifiable under this Act.

(2) The appellate authority shall, within seven days of its order 
under sub-section (1), send copies thereof of the Certifying 
Officer, to the employer and to the trade union or other prescribed 
representatives of the workmen, accompanied, unless it has 
confirmed without amendment the standing orders as certified 
by the Certifying Officer, by copies of the standing orders as 
certified by it and authenticated in the prescribed manner."

Perusal of Section 6 clarifies that the appeal can be filed being aggrieved by the 
order of certifying officer passed under sub-section (2) of Section 5. However, it is 
clear from the order which is impugned in this petition passed by CLC is infact not 
an order under sub-section (2) of Section 5. For the purpose of convenience 
Section 5 is reproduced hereinbelow.

(2) After giving the employer and the trade union or such other 
representatives of the workmen as may be prescribed, an 
opportunity of being heard, the Certifying Officer shall decide 
whether or not any modification of or addition tot he draft 
submitted by the employer is necessary to render the draft 
standing orders certifiable under this Act, and shall make an 
order in writing accordingly.

(3) The Certifying Officer shall thereupon certify the draft 
standing orders, after making any modifications therein which 
his order under sub-section (2) may require, and shall within 
seven days thereafter send copies of the certified standing 
orders authenticated in the prescribed manner and of his order 
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13. Instinctively, I feel it insignificant here to touch the question of delay, but 
at the same time it is kept intact to answer at later part of this order with emerging 
reasons. 

under sub-section (2) to the employer and to the trade union or 
other prescribed representatives of the workmen."

Sub-section (2) of Section 5 deals with the situation when any draft Standing 
Order is prepared and is placed before the Trade Union and in absence of it before 
the workman inviting objection, if any, and after giving opportunity to the Trade 
Union or such other representative of workmen, the certifying officer shall decide 
whether any modification of or addition to the draft submitted by the employer is 
necessary to render the draft certifiable under this Act and then shall make an 
order in writing accordingly. This exercise is contemplated under Sub-section (2) 
of Section 5 and that order is appealable under Section 6. In the case at hand, the 
Standing Order indubitably got prepared and certified on 08.07.1991 and is 
available on record as Annexure-P/3 and P/4. Therefore, in my opinion, the 
objection raised by the counsel for respondent No.2 with regard to availability of 
statutory alternative remedy of appeal as per Section 6 of Act, 1946 is without any 
substance because such remedy is not applicable in the fact-situation of the case at 
hand as the impugned order is not an order passed under Sub-section (2) of 
Section 5 by the certifying officer. Of a further note, if at all, any order is passed 
under Sub-section (2) of Section 5, it can be assailed only within 30 days from the 
date when copies of the order are sent under sub-section (3) of Section 5. Thus, the 
impugned order is not appealable as per the requirement of Section 6. Ergo, this 
objection being misconceived, is hereby overruled. 

12. Shri Ruprah has also tried to raise clouds over the petition on the ground of 
delay. According to him, the impugned order was passed on 03.05.2016 whereas 
the review application was filed on 25.02.2020 i.e. after almost four years and the 
order on review application was passed on 19.05.2022. The instant petition has 
been filed on 22.07.2022 without explaining the delay for not challenging the 
original order passed on 03.05.2016. As per the counsel, in view of the decision in 
re C. Giriraj (supra), merely because review filed and entertained although 
dismissed by the authority, did not give any fresh cause of action to the petitioners 
for challenging the original order. 

14. Albeit, multifarious counter submissions have been urged by rival 
litigators in favour/against the impugned order, but something unspoken hung in 
the air about the jurisdictional limit of the CLC. A deeper look to the submissions 
and perusal of record vis-a-vis the provisions of Act, 1946, a pivotal question 
drifted toward the surface is whether the impugned order passed by CLC is within 
or beyond its jurisdiction.
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(3) The foregoing provisions of this Act shall apply in 
respect of an application under sub-section (2) as they apply to 
the certification of the first standing orders.

(1) Standing orders finally certified under this Act shall not, 
except on agreement between the employer and the workmen or 
a trade union or other representative body of the workmen, be 
liable to modification until the expiry of six months from the 
date on which the standing orders or the last modification 
thereof came into operation.

(2) Subject to the provisions of sub-section (1), an employer 
or workman or a trade union or other representative body of the 
workmen may apply to the Certifying Officer to have the 
standing orders modified, and such application shall be 
accompanied by five copies of the modifications proposed to be 
made, and where such modifications are proposed to be made by 
agreement between the employer and the workmen or a trade 
union or other representative body of the workmen, a certified 
copy of that agreement shall be filed along with the application.

15. From perusal of the impugned order, it is clear that the authority has 
observed that the model Standing Order of SECL was certified on 08.07.1991 by 
the-then RLC (C) Bombay namely Shri S.K. Mukhopadhyay. This observation is 
made in paragraph 10 of the impugned order giving seal of approval by CLC to the 
Standing Order of SECL Bilaspur. Once it is found that the Standing Order is 
finally certified then under Section 10 of the Act, 1946, it can be modified before 
the expiry of six months from the date of its final certification, that too by an 
agreement between the employer and the workmen, but thereafter it cannot be 
modified. Glimpse of Section 10 is expedient therefore it is reproduced 
hereunder:-

The aforesaid provision makes it clear that once Standing Order is certified, where 
even within the expiry of six months no modification or amendment got done 
therein, then further there cannot be any modification made therein by any 
certifying officer. Once the period as has been specified under Section 10 of Act, 
1946 is over and procedure prescribed therein is remained un-adopted for seeking 
any modification in the Standing Order, there is no other remedy available for 
seeking modification, although Section 13-A of Act, 1946 provides if any 
difficulty arises in the application or interpretation of the Standing Order then 

(4) Nothing contained in sub-section (2) shall apply to an 
industrial establishment in respect of which the appropriate 
Government is the Government of the State of Gujarat or the 
Government of the State of Maharashtra."

"10. Duration and modification of standing orders;-
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employer or workmen can approach the Labour Court. Section 13A of Act, 1946 is 
quoted hereunder for ready reference;- 

"13A Interpretation, etc., of standing orders;- If any question 
arises as to the application or interpretation of a standing order 
certified under this Act, any employer or workman or a trade 
union or other representative body of the workmen may refer 
the question to any one of the Labour Courts constituted under 
the Industrial Disputes Act, 1947(14 of 1947), and specified for 
the disposal of such proceeding by the appropriate Government 
by notification in the Official Gazette, and the Labour Court to 
which the question is so referred shall, after giving the parties an 
opportunity of being heard, decide the question and such 
decision shall be final and binding on the parties."

Considering the aforesaid provision, it crystallizes that after certifying the 
Standing Order finally as per Section 10 of Act, 1946, no other remedy is available 
under the Act, 1946 to seek modification in the Standing Order except for availing 
the remedy as provided under Section 13A of Act, 1946. As a matter of fact, 
neither employer nor workmen applied the said remedy, although a representation 
was made by respondent No.2 to CLC pinpointing the defect in the Standing 
Order, which got finally certified on 08.07.1991. The impugned order also depicts 
that against the said Standing Order, appeal was also preferred under Section 6, 
but that appeal was also decided and thereafter the order passed by the appellate 
authority has attained finality and was binding upon the parties as per the 
provisions of Section 6 of Act, 1946. Thus, in my opinion merely because 
representation was filed by respondent No.2 before CLC and when the 
representation remained undecided, sought direction from Delhi High Court for 
CLC to decide the representation, does not mean that CLC acquired the 
jurisdiction to pass an order directing employer to modify the Standing Order 
which is already certified on 08.07.1991. The order passed by the CLC is 
accordingly without any jurisdiction.

16. Astoundingly, the question of jurisdiction has not been raised by the 
litigators, but since it goes to the root of the matter and successively got emerged, 
therefore, to meet the ends of justice, such question is decided by this Court. 
Essentially, the consideration on the point of delay was left intact in preceding 
paragraph, however, in view of discourse made hereinabove, I am reluctant to deal 
with the point of delay inasmuch as it is a settled principle of law that if any order 
passed by the authority/court is without jurisdiction, it can be assailed at any 
time.{Reference is made from the decisions in re Balvant N. Viswamitra and 
others v. Yadav Sadashiv Mule (dead) through LRs and others (2004) 8 SCC 706 
and Chief Engineer, Hydel Project & Ors. v. Ravinder Nath & Ors. AIR 2008 SC 
1315}. Thus, on mature consideration, I find the impugned order dated 
03.05.20216 (Annexure-P/1) passed by CLC as without jurisdiction and is hereby 
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Before Mr. Justice Pranay Verma 

A. Civil Services (Leave) Rules, M.P. 1977, Rule 38(C) – Child Care 
Leave – Held – Petitioner resisted her transfer order and had thereafter 
remained on medical leave and had applied for CCL thereafter and despites 
the same not having been granted remained on such leave on her own for a 
period of 6 months and after rejoining again made an application within a 
short span of time for grant of CCL to her – It is clear that for one reason or 
the other, petitioner is only interested in obtaining leave and has no desire to 
work – Petition dismissed.                                     (Paras 14 to 21)                                                                                       

17. Ex consequentia, the petition is allowed. However, at the closing 
juncture, it needs to be emphasized that the aggrieved party may avail the remedy 
provided under Section 13A of Act, 1946. If that is done, the competent court will 
decide the appeal in accordance with law.

Petition allowed

d- flfoy lsok ¼vodk'k½ fu;e] e-Á- 1977] fu;e 38¼C½ & larku ikyu 
vodk'k &

WP No. 24141/2022 (Indore) decided on 30 June, 2023

I.L.R. 2023 M.P. 1999

set aside and consequent thereto, order dated 19.05.2022 (Annexure-P/2) is also 
set aside.

KIRTI BUGDE (BHAGWAT) (SMT)  …Petitioner                                                                                                                                                                                                                                                                                    

Vs.

STATE OF M.P. & ors.          …Respondents

[k- flfoy lsok ¼vodk'k½ fu;e] e-Á- 1977] fu;e 38¼C½¼4&b½ & larku 
ikyu vodk'k & ifjoh{kk vof/k & 

B. Civil Services (Leave) Rules, M.P. 1977, Rule 38(C)(4-b) – Child 
Care Leave – Probation Period – Held – The leave shall ordinarily not be 
sanctioned during probation period – Sanctioning of leave during probation 
period has also been made subject to existence of special circumstances.      

(Para 11)
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C. Constitution – Article 226 – Child Care Leave – Entitlement – 
Held – From service book, it is evident that in the year 2022 petitioner has 
worked only for 48 days and has availed all sorts of leave including casual leave 
and earned leave and has also on various occasions been absent without any 
leave – Conduct of petitioner shows that she used provisions of CCL only as a 
pretext for obtaining leave – Such conduct disentitles her for grant of any 
relief in exercise of extraordinary jurisdiction under Article 226 of Constitution.    

(Para 19 & 20)                                                                                       

WP No. 828/2017 decided on 05.05.2017, WP No. 4837/2016 decided on 
08.02.2017, WP No. 20592/2016 decided on 03.08.2017, WP No. 18589/2017 
decided on 12.07.2018, WP No. 10451/2018 decided on 03.09.2019, CWP No. 
21506/2017 decided on 10.10.2017 (Punjab and Haryan High Court), W.P. (S/B) 
263/2019 decided on 24.07.2020 (Uttarakhand High Court), WPA No. 
30811/2017 decided on 24.02.2022 (Calcutta High Court).

Manjula Mukati, for the petitioner.

Koustubh Pathak, G.A. for the respondents. 

O R D E R

Cases referred:

x- lafo/kku & vuqPNsn 226 & larku ikyu vodk'k & gdnkjh & 

PRANAY VERMA, J.:- By this petition preferred under Article 226 of the 
Constitution of India, the petitioner has prayed for the following reliefs:

a) set aside the show-cause notice dated 31.03.2022
(Annexure, P-8) issued by the respondent No. 3 regarding
rejection: of petitioner's application of child care leave;

b) set aside the show cause notice No. 2490 dated 
02.06.2022 (Annexure P-10) issued by the respondent No. 2;

c) set aside the letter dated 02. 06. 2022 (Annexure. p- 11)

2000 I.L.R. 2023 M.P.Kirti Bugde (Bhagwat) (Smt.) Vs. State of M.P.



d) issued by the respondent No. 3 regarding rejection of 
petitioner's application of child care leave;

e) direct the respondents to sanction the Child Care Leave 
of the petitioner according to the law;

3. On 24.02.2022 itself petitioner made an application under Rule 38 (C) of 
M.P. Civil Services (Leave) Rules, 1966 (sic: 1977) for grant of Child Care Leave 
(hereinafter referred to as 'CCL') to her for a period of six months i.e. from 
14.03.2022 to 14.09.2022. She did not receive any response on her application 
hence by letter dated 11.03.2022 to respondent No.4 she communicated that she is 
proceeding with her CCL awaiting confirmation of the same from the competent 
authority. By letter dated 14.03.2022 petitioner was communicated that as her 
service record was not available in the office and she had not made the application 
prior to three weeks (21 days) from the date leave was sought it is not possible to
take a decision upon her application. Once the service record is received
the application shall be considered. The petitioner however proceeded
with her CCL for the duration mentioned in her application. 

g) grant any other relief as this Hon'ble court may deem fit.

f) direct the respondents to release the salary of the' 
petitioner a since January 2022 after regularizing her 
ChildCare Leave from 14.03.2022 to 14.09. 2022; and

2. The facts of the case are that the petitioner was granted compassionate 
appointment on the post of Assistant Grade-III in Backward Classes and Minorities 
Welfare Department on 10.03.2017. By order dated 04.08.2021 she was transferred 
from District Mandsaur where she was posted at that time to District Dewas. 
Being aggrieved by her transfer order, the petitioner preferred Writ Petition 
No.14929 of 2021 before this Court which was disposed off vide order dated 
12.08.2021 directing her to make a representation before the competent authority 
who was directed to decide the same. In pursuance of the said order, the petitioner 
made a representation on 16.08.2021 before respondent No.2. During pendency 
of her representation, she submitted an application on 22.10.2021 for her regularization 
on the post of Assistant Grade-III. Her representation against her transfer order 
was rejected by respondent No.1 on 29.12.2021 on the ground of non-availability 
of a typist at Dewas office. On 11.01.2022, 08.02.2022 and 24.02.2022 petitioner 
made applications for grant of medical leave to on ground of her illness. While 
petitioner was on medical leave, she was relieved from Mandsaur by order dated 
21.01.2022 passed by the Joint Director. The petitioner did not join at her 
transferred place as she was on medical leave. After completion of her medical 
leave, petitioner gave her joining before respondent No.4 on 24.02.2022.

4. On 31.03.2022 respondent No.2 issued a show cause notice to petitioner 
to explain the delay of 36 days in giving her joining at her new place of posting. 
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5. The petitioner continued to remain absent from duty and after
completion of the period for which CCL had been sought for by her in her
application, she re-joined her duties on 15.09.2022. Thereafter, on 17.10.2022 she 
again submitted an application before respondent No.5 for grant of CCL to her 

thfrom 09.11.2022 up to 09.04.2023 stating that her younger daughter is in 12  
standard and she is required to make herself available during that period. The said 
application was not decided by the respondents. As per the petitioner she has not 
been paid her salary since January, 2022 despite having submitted applications 
before respondents No.2 & 5 in that regard. On such contentions, the instant 
petition has been preferred by petitioner claiming the reliefs as aforesaid. 

Her absence from 18.01.2022 up to 23.02.2022 was treated as unauthorized 
absence. On 08.04.2022 petitioner submitted her reply to the show cause notice 
after which no action was taken in the matter. On 02.06.2022 another notice was 
issued to petitioner by respondent No.2 stating that her application for CCL had 
been rejected on 14-03-2022 since the same was not submitted three weeks prior 
to the leave and she had been directed to return on duty but she has not done so and 
has remained absent. The petitioner was directed to show cause as to why her two 
increments should not be stopped without cumulative effect. On 02.06.2022 itself 
respondent No.3 issued a letter to respondent No.5 regarding rejection of CCL to 
the petitioner. Respondent No.4 also thereafter directed petitioner to report for 
duty immediately. She did not do so and on 08.06.2022 submitted reply to the 
show cause notice dated 02.06.2022.

6. Learned counsel for the petitioner has submitted that the respondents have 
illegally issued the show cause notice to her for availing CCL from 14.03.2022 up 
to 14.09.2022. Her application for CCL was not declined expressly and on the 
contrary by letter dated 14.03.2022 she was communicated that it was not possible 
to take a decision on her application in absence of her service records. By her letter 
dated 11.03.2022 petitioner had categorically submitted before respondent No.5 
that she is proceeding to avail CCL awaiting confirmation of her application in 
which there was nothing wrong. Her application for CCL has been subsequently 
rejected by the respondents illegally and arbitrary without any genuine reason and 
on the contrary show cause notice was issued to her. The petitioner is entitled to 
avail CCL for 730 days in her carrier to take care of her children. She has not 
availed the entire duration of such leave. There has not been any fault on her part. 
Her application for CCL made on 17.10.2022 is very much necessary to be 
allowed but the same has not been considered by the respondents. Reliance has 
been placed on the decisions of this Court in Smt. Shalini Saxena and others vs. 
State of M.P. and others, W.P. No.828 of 2017 decided on 05.05.2017, Smt. 
Vimlesh Verma vs. State of M.P. and others, W.P. No.4837 of 2016 decided on 
08.02.2017, Smt. Ratna Tripathi vs. State of M.P. and others, W.P. No. 20592/2016 
decided on 03.08.2017, Smt. Pragati Gupta vs. State of M.P. and others W.P. 
No.18589/2017 decided on 12.07.2018, Smt. Sunita Meena vs. State of M.P. and 
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7. Reply has been filed by the respondents and learned counsel for the 
respondents has submitted that petitioner proceed on CCL without sanction from 
the competent authority. Taking cognizance of her act who was relieved on 
18.01.2022 but assumed her duties after 36 days, notice was issued to her for 
withholding two increments. The petitioner resisted her transfer order which was 
affected on account of administrative exigency. By letter dated 02.06.2022 
petitioner was again served with notice stating that she has proceeded on CCL 
without sanction from competent authority and should show cause as to why 
action of withholding of two increments be not taken against her. It is mandatory 
in terms of Rule 6 (1)/ 2015 dated 22.08.2015 to submit an application at least 
three weeks prior to proceeding on leave. By order dated 13.10.2022 the 
Commissioner, Backward Classes and Minorities Welfare Department, Madhya 
Pradesh, Bhopal has held petitioner guilty for her conduct and penalty of 
withholding of one annual increment without cumulative effect has been imposed 
upon her. Though petitioner joined on 24.02.2022 but thereafter has never been to 
the office and reported for duty only on 14.09.2022. She has been present only for 
49 days. She is a probationary hence during probation period no CCL can be 
granted to her except under exceptional circumstances. It is hence submitted that 
petition be dismissed.

38 (c) Child Care Leave :- (i ) Subject to the provisions of this 
rule, a woman Government servant may be granted child 
care leave by the competent authority for a maximum of 730 
days during her entire service for taking care of her two 
eldest surviving children.

8. I have heard the learned counsel for the parties and have perused the 
record.

9. The grievances of the petitioner are centered around the fact of non-grant 
of CCL to her. The provision of CCL was introduced by the State Government by 
way of a notification dated 22.08.2015 by amending Madhya Pradesh Civil 
Services (Leave) Rules, 1977 and inserting rule 38(C) therein. The said rule is as 
under :

others W.P. No.10451/2018 decided on 03.09.2019, of Punjab and Haryana High 
Court in Dr. Kanchanbala Vs. State of Haryana and others, CWP No. 21506 of 
2017 decided on 10.10.2017, of Uttarakhand High Court in Smt. Tanuja Toliya vs. 
State of Uttarakhand and another W.P. (S/B) 263/2019 decided on 24.07.2020 
and of the Calcutta High Court in Chhabirani Sinha @ Chhabirani Sinha 
(Deoyan) vs. State of West Bangal and Others, WPA No.30811/2017 decided on 
24.02.2022 to submit that it is the right of petitioner to be granted CCL which 
cannot be denied particularly when the same is not for her benefit but is for the 
benefit of her child.
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(b) a child below age of twenty two years with a minimum
disability of forty percent as specified in Notification No.16-
18/97-N1.1, dated the 1st June, 2001, Government of India,
Ministry of Social Justice and Empowerment.

(3) For the purposes of sub-rule (1), "Child" means:-

(b) it shall ordinarily not be sanctioned during the probation 
period. However, in special circumstances, if the leave is 
sanctioned during the probation period, then the probation 
period shall be extended by the period equivalent to the 
period for which the leave has been granted.

(a) a child below the age of eighteen years (including legally
adopted child);

or

(a) it shall not be granted for more than three spells in a 
calendar year. The leave availed even for a day, shall be 
counted as one spell. If the period of leave sanctioned 
continues into the next calendar year also then the spell shall 
be counted adjacent the year in which the leave was  applied 
or in which major part of the leave applied falls. Calendar 
year means the period commencing from Ist January to 31st 
December of the year.

(2) The leave cannot be claimed as a matter of right.

(4) Grant of child care leave to a woman government
servant under sub-rule (1) shall be subject to the following
conditions namely :-

(5) During the period of child care leave, the woman 
Government servant shall be paid leave salary equal to the 
pay drawn immediately before proceeding on leave.

(7) The leave account shall be maintained separately and 
entry shall be made in the service book of the concerned 
woman government servant.

10.  Sub Rule 2 of Rule 38© ) in no uncertain terms states that the leave cannot be 
claimed as a matter of right. As per the circular dated 17-11-2015 of the State 
Government it is mandatory to give reasons in the application for which leave is 
being sought for. Thus, though the employee is entitled for the leave but it would 
not mean that such leave when sought for has to be granted no matter what the 
circumstances may be and that the employer has no discretion in the matter as 

(6) Child care leave may be combined with leave of any 
other kind.
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contended by the petitioner. While granting or declining to grant the leave, various 
relevant factors as then existing have to be necessarily taken into consideration 
and if after examining the matter from all angles there does not appear any 
plausible reason not to grant the leave, then the same should be granted. However, 
if there is any justifiable reason due to which it is found that leave cannot be 
granted, then the same can very well be refused for reasons to be recorded. Thus, 
the leave should ordinarily be granted but if circumstances so warrant, the same 
can very well be refused.

13. For determination of the aforesaid questions, the overall fact situation needs 
to be considered. The petitioner was granted compassionate appointment on 
10.03.2017 and was eventually posted at Neemuch. By order dated 04.08.2021 the 
petitioner was transferred to Dewas. She resisted her transfer and approached this 
Court which directed for decision of her representation which was rejected by the 
respondents for the reason of non-availability of a typist at Dewas specifically 
mentioning that there is no other typist at Dewas meaning thereby that petitioner 
was the only typist. It is hence apparent that there was administrative exigency for 
petitioner to be posted at Dewas. Granting leave to her would have resulted in 
there being no typist at all.

11. Sub Rule 4 (b) of Rule 38 (C) further provides that the leave shall ordinarily not 
be sanctioned during probation period. This sanctioning of leave during probation 
period has also been made subject to existence of special circumstances. If leave is 
sanctioned during probation period then the probation period shall be extended by 
the period equivalent to the period for which the leave has been granted. Thus, if a 
probationer wishes to avail the leave then it has to be satisfied by him/her that there 
exist such special circumstances which warrant grant of leave. This is an 
additional factor required to be fulfilled by a probationer to entitle her for CCL.

14. Though the petitioner was relieved from Mandsaur on 21.01.2022 but joined 
at Dewas only on 24.02.2022 and submitted applications for grant of medical 
leave to her for that period. On 24-02-2022 itself she submitted an application for 
grant of CCL to her for a period of six months w.e.f.14.03.2022. The same was not 
made prior to three weeks from the date of commencement of leave as is 
mandatorily required. Though three weeks since making of her application had 
not expired and her application was not decided but even then she unilaterally 
proceeded on leave on 11-03-2022 itself in anticipation of grant of leave by merely 
sending an intimation in that regard. Such act of proceeding on leave in anticipation 

12. The question which requires determination in this petition is as to whether in 
the available facts and circumstances the leave ought to have been granted to 
petitioner and whether she being a probationer had made out special 
circumstances for grant of leave to her.
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18. Though the petitioner has challenged Annexure P/8 dated 31.03.2022 
rejecting her application for CCL but said Annexure is a show cause notice issued 
to her. It is not an order rejecting her application for CCL. The notice dated 
02.06.2022 (Annexure P/10) has also been challenged but from the order dated 
13.10.2022 (Annexure R/7) filed along with the return it is seen that petitioner has 
been inflicted penalty of stoppage of one increment without cumulative effect. 
This order has been passed pursuant to the show cause notice dated 02.06.2022 
and has not been challenged by petitioner hence challenge to the show cause 
notice does not survive for consideration. The show cause notice dated 

of grant of leave and without there being a specific order sanctioning leave is 
totally unknown to law.

15. The application of petitioner was in fact considered on 14.03.2022 i.e. 
within the period of three weeks for making the same and it was observed that due 
to non-availability of her service record the same cannot be decided specifically 
mentioning that the same can be considered only after receipt of record. The fact 
remains that leave as sought for by petitioner was not granted to her. She hence 
had no right to proceed on leave on her own and to herself decide that the order 
deferring consideration of her application was erroneous and that leave ought to 
have been granted to her. Her application was not allowed and leaved as prayed 
for by her was not granted. She could have challenged such order in accordance 
with law but it was incumbent upon her to have immediately returned on duty. 
However, she did not do so and continued with her leave.

16. On 02.06.2022 an order was passed by respondent No.3 specifically 
rejecting the application of petitioner for CCL and she was directed to report on 
duty. The petitioner did not do so and continued with her leave despite specific 
directions. Instead, on 08.06.2022 she made an application for reconsideration of 
her application. The respondents were not obliged to reconsider her application 
since the same already stood rejected. The petitioner eventually reported for duty 
on 15.09.2022 i. e. after completing the period of six months of CCL as had been 
sought for by her.

17. Interestingly, though petitioner rejoined on 15.09.2022 but on 17.10.2022 
itself she made another application for grant of CCL to her w.e.f.09.11.2022 for a 
period of six months. The aforesaid conduct of petitioner unmistakably shows 
that she is not in any manner interested in performing her duties. She had resisted 
her transfer order and had thereafter remained on medical leave and had applied 
for CCL thereafter and despite the same not having been granted remained on 
such leave on her own for a period of six months and after rejoining again made an 
application within a short span of time for grant of CCL to her. It is clear that for 
one reason or the other petitioner is only interested in obtaining leave and has no 
desire to work.
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31.03.2022 is not required to be challenged by the petitioner since as per herself 
after filing of reply no further proceedings in the matter were taken. The notice 
hence automatically lost its efficacy.

DEPUTY COMMISSIONER OF INCOME TAX & anr.   …Respondents                                                                                                                                              

Petition dismissed

20. From the service book of petitioner filed by the respondents it is evident 
that in the year 2022 she has worked only for 48 days and has availed all sorts of 
leave including causal  (sic: casual) leave and earned leave and has also on various 
occasions been absent without any leave. Such conduct of petitioner disentitles 
her for grant of any relief to her in exercise of extraordinary jurisdiction under 
Article 226 of the Constitution of India. In the facts and circumstances of the case, 
it has to be necessarily held that petitioner has failed to make out a case that she 
was/is entitled for grant of CCL to her. The order passed by the respondents 
rejecting her application for that purpose cannot be found fault with.

19. Various judgments relied upon by the learned counsel for the petitioner 
have been rendered by this Court as well as by different High Court to the effect 
that CCL should generally be granted since the same is not for the benefit of the 
employee but is for the benefit of the child. But in the present case, the conduct of 
petitioner unmistakably shows that she has used the provision of CCL only as a 
pretext for obtaining leave and has failed to demonstrate that such leave was 
sought for by her for benefit of her child. In her application dated 14.03.2022 she 
did not even mention as to for which child and for what purpose leave has been 
sought for by her. In her second application she has stated that her daughter is in 
Class XII and she is required for her studies but looking to her previous conduct 
such reason cannot be believed.

21.  In view of the aforesaid discussion, I do not find any merit in the petition 
which is accordingly dismissed. However, it is made clear that in future if 
petitioner makes an application for grant of CCL to her, then the same shall be 
considered and decided by the respondents on its own merits. The petitioner shall 
also be entitled for the salary for the period which she has worked.

WP No. 15244/2023 (Jabalpur) decided on 9 August, 2023

AMRIT HOMES PVT. LTD.     ...Petitioner                                                                                                                   

 Mr. Justice Amar Nath (Kesharwani)
Before Mr. Justice Sheel Nagu &

A. Income Tax Act (43 of 1961), Sections 148(1), 148A(b) & 
148A(d) –  Escaped Assessment – Show Cause Notice – Contents – Reasonable 

Vs.
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d- vk;dj vf/kfu;e ¼1961 dk 43½] /kkjk,¡ 148¼1½] 148A¼b½ o 148A¼d½ & 
fu/kkZj.k ls NwV tkuk & dkj.k crkvks uksfVl & lquokbZ dk volj & 

x- vk;dj vf/kfu;e ¼1961 dk 43½] /kkjk 148¼1½ o 148A¼d½ & fu/kkZj.k 
ls NwV tkuk & tkap & izfØ;k &

B. Income Tax Act (43 of 1961), Section 148A(b) – Escaped 
Assessment – Show Cause Notice – Opportunity of Hearing – Held – Section 
148A(b) provide for affording opportunity of hearing by way of show cause 
notice – Requirement of law is satisfied if show cause notice contains 
information which persuaded Assessing Officer to form an opinion that 
certain income has escaped assessment.   (Para 8.8)

[k- vk;dj vf/kfu;e ¼1961 dk 43½] /kkjk 148A¼b½ & fu/kkZj.k ls NwV 
tkuk & dkj.k crkvks uksfVl & lquokbZ dk volj &

C. Income Tax Act (43 of 1961), Section 148(1) & 148A(d) – Escaped 
Assessment – Inquiry – Procedure – Held – Inquiry cannot be a detailed one 
where assessee is given opportunity of adducing evidence in support of his 
defence/response – This inquiry includes the obligation of Assessing Officer 
to supply reasons which are suggestive of a prima facie case revealing income 
chargeable to tax having escaped assessment.  (Para 6.3)

Opportunity – Held – Show cause notice should contain enough information 
and be so reasoned to disclose the intention of the Assessing Officer as 
regards factum of certain income having escaped assessment and his 
intention to re-open assessment of such income – Notice should be precise 
and concise satisfying the concept of reasonable opportunity – Impugned 
order and consequential notice were passed/issued after following due 
process of law – Petition dismissed.  ̀    (Paras 6.2, 8.8, 9, 9.4, 9.6 & 12)
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?k- vk;dj vf/kfu;e ¼1961 dk 43½] /kkjk 148A¼b½ & dkj.k crkvks 
uksfVl & lqlaxr lkexzh@ lk{; dk iznk; fd;k tkuk &

D. Income Tax Act (43 of 1961), Section 148A(b) – Show Cause 
Notice – Supply of Relevant Material/Evidence – Held – Statute does not oblige 
Assessing Officer to supply relevant material/evidence in support of show 
cause notice which are the foundation for him to come to the prima facie view 
that income chargeable to tax has escaped assessment – The only duty cast 
upon the Assessing Officer is to supply information by mentioning the same 
in show cause notice issued u/S 148A(b) of the Act.     (Paras 6.4, 6.5, 8.1 & 9.4)

G. Interpretation of Statute – Taxing Statute – Held – Taxing 
statute has to be interpreted literally – There is no intendment to taxing 
statute – Nothing can be implied from or read into a taxing statute – The 
words used in taxing statutory provision are required to be given their plain 
meaning.     (Para 8 & 8.5)

N dkuwu dk fuoZpu & dj dkuwu & 

H. Constitution – Article 226 & 227 – Scope & Jurisdiction – Held – 
The veracity and genuineness of material/evidence forming opinion of 

E. Income Tax Act (43 of 1961), Section 148A – Issue of Notice – 
Prerequisites – Held – Section 148A provides an additional opportunity to the 
assessee of being heard before reopening case of escaped assessment – 
Prerequisite before issuance of notice enumerated.  (Para 6 & 6.1)

F. Income Tax Act (43 of 1961), Section 148A – Aims & Object – 
Discussed & explained.  (Para 7.2)

p- vk;dj vf/kfu;e ¼1961 dk 43½] /kkjk 148A & y{; o mn~ns'; & 

³ vk;dj vf/kfu;e ¼1961 dk 43½] /kkjk 148A & uksfVl tkjh fd;k 
tkuk & iwokZis{kk,a & 
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Assessing Officer suggesting that income of assessee has escaped assessment, 
ought not to be gone into while exercising writ jurisdiction under Article 226 
or supervisory jurisdiction under Article 227 of Constitution.   (Para 11)

Cases referred:

2023 SCC OnLine SC 237, 2003 (1) SCC 72, L 1921 (1) KB 64, 1961 (12) 
STC 122, 2000 (6) SCC 550, 2004 (10) SCC 201, 2005 (1) SCC 368, 2010 (8) 
SCC 739, 2018 (2) SCC 158, 2018 (9) SCC 1, 2023 (6) SCC 451, (2022) 139 
taxmann.com 461 (Delhi), (2018) 99 taxmann.com 409 (Delhi), (2023) 146 
taxmann.com 204 (Chhattisgarh).

 t- lafo/kku & vuqPNsn 226 o 227 & O;kfIr o vf/kdkfjrk & 

G.N. Purohit with Eshan Tripathi and Uma Parashar, for the petitioner. 
Siddharth Sharma, for the respondents. 

O R D E R

2. Submission of learned Senior Counsel - Shri G.N. Purohit while
attacking the impugned order passed u/S 148A(d) is as follows:-

(iii) The notice u/S 148 is untainable on the anvil of statutory bar 
u/S 149(b) and also because of absence of books of
accounts/documents/evidence revealing a case of escaped
assessment.

(i) Despite absence of any information suggesting that income
chargeable to tax has escaped assessment, the impugned 
order u/S 148A(d) has been passed resulting in issuance of 
notice u/S 148.

The Order of the Court was passed by :
SHEEL NAGU, J.:- Instant petition filed u/A. 226 of the Constitution assails 
notice dated 28.04.2023 issued u/S 148 of Income Tax on the ground that order 
dated 28.04.2023 passed u/S.148A(d) of Income Tax Act does not satisfy the 
foundational prerequisite of Section 148A(d).

(ii) Without taking into account the reply submitted by the
petitioner/assesseee, the impugned order/notice have been
issued/passed.

3. Learned counsel for petitioner has relied upon the Coordinate Bench
decision of this Court in The Principal Commissioner of Income Tax -I Vs.
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4.  It is not disputed by petitioner that opportunity of being heard as 
contemplated by Section 148 A (b) & (c) was afforded by way of issuance of 
notice by the Revenue and obtaining reply of petitioner/assessee. However, the 
grievance is that information/evidence categorized as foundational material is not 
sufficient to suggest that any income chargeable to tax has escaped assessment 
with regard to the assessment year 2016-17. Thus the very nature and character of 
this information/evidence is questioned by petitioner/assessee.

 “1. Delay condoned.

4.1  The decision of the Co-ordinate Bench in the Principal Commissioner of 
Income Tax -I (supra) may not be of assistance to petitioner since it does not relate 
to Section 148A which was inserted in the Income Tax Act w.e.f. 01.04.2021. As 
regards decision of the Supreme Court in Red Chilli International Sales (supra), it 
is seen that the Division Bench of High Court of Punjab & Haryana had dismissed 
similar petition u/A. 226/227 of the Constitution filed by petitioner/assessee 
therein by refusing to interfere in the order passed u/S 148A(d) on the ground that 
since proceedings are yet to be concluded, interference ought to be avoided at 
premature stage, especially in the absence of any jurisdictional error and in the 
face of alternative statutory remedy of rectification of error. Pertinently, the decision 
of Punjab & Haryana High Court in the case of Red Chilli International Sales 
(supra) was assailed before the Apex Court which passed the following order: 

Shri Pukhraj Soni rendered on 06.02.2019 and the decision of the Apex
Court in Red Chilli International Sales Vs. Income Tax Officer andanother, 2023 
SCC OnLine SC 237.

2. We with the petitioner that the impugned judgment rejecting 
the writ petition on the ground of alternative remedy does not 
take into consideration several judgments of this Court, on the 
jurisdiction of High Court, as writ petitions have been entertained 
to be examined whether the jurisdiction preconditions for issue of 
notice under Section 148 of the Income Tax Act, 1961 is 
satisfied. The provisions of reopening under the Income Tax Act, 
1961 have undergone an amendment by the Finance Act, 2021, 
and consequently the matter would require a deeper and in 
depth consideration keeping in view the earlier case law. 
Accordingly, we set aside the observations made by the High 
Court in the impugned judgment observing that the writ petition 
would not be maintainable in view of the alternative remedy, 
clarify that this issue would be examined in depth by the High 
Court if and when it arise for consideration. We do deem it open 
to examine this issue in the present case after having examined 
the notice under Section 148A (b) including the annexure 
thereto, the reply filed by the petitioner and the order under 
Section 148A(d) of the Income Tax Act, 1961.
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6.     Section 148A on becoming a part of the Statute Book provided an additional 
opportunity to the assessee of being heard to the assessee before reopening case of 
escaped assessment.

4. Pending application(s), if any, shall stand disposed of."

5.1.  From the aforesaid, it is evident as day light that the present petition which 
is also against the order u/S 148A(d) and the consequential notice u/S 148 of IT 
Act needs to be considered on the anvil of the grounds raised in this petition and 
also on the anvil of foundational prerequisites u/S 148A justifying issuance of an 
order u/S 148A (d) followed by notice u/S 148.

3. Recording the aforesaid, the special leave petition is disposed 
of. We clarify that the dismissal of the special leave petition would 
not be construed as a findings or observations on the merits on case.

5.  The Apex Court while setting aside the judgment of Punjab & Haryana 
High Court in Red Chilli International Sales (supra) found that the High Court has 
not dealt with the provisions of new taxing regime introduced by Finance Act, 
2021 and thus held that matter deserves a deeper probe. The Apex Court as such 
held that the Punjab & Haryana High Court ought not to have dismissed the 
petition merely on the ground of non-availing of alternative remedy but should 
have gone into the tenability of order u/S.148A(d) within the jurisdictional 
contours of Article 226/227 of Constitution.

"  5. We see no justifiable reason to interfere with the order 
under challenge. However, we clarify that when a notice under 
Section 148 of the Income Tax Act is issued, the proper course of 
action for the noticee is to file return and if he so desires, to seek 
reasons for issuing notices. The assessing officer is bound to 
furnish reasons within a reasonable time. On receipt of reasons, 
the noticee is entitled to file objections to issuance of notice and 
the assessing officer is bound to dispose of the same by passing 
a speaking order.  In the instant case, as the reasons have been 
disclosed in these proceedings, the assessing officer has to 
dispose of the objections, if filed, by passing a speaking order, 
before proceeding with the assessment in respect of the 
abovesaid five assessment years. " 

5.2  Section 148A was inserted in the IT Act by Finance Act, 2021 dated 
01.04.2021, primarily to give effect to the ratio laid down by Apex Court in GKN 
Driveshafts (India) Ltd. Vs. Income Tax Officer and others, 2003 (1) SCC 72 
which inter alia held thus:

6.1  From bare perusal of newly inserted Section 148A, it is obvious that it 
statutorily provides for the following prerequisite before issuance of notice in 
cases of escaped assessment.
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C. The Assessing Officer is required to consider the reply of 
the assessee to the show-cause notice.

6.2  The show-cause notice thus should be reasoned enough to enable the 
assessee to know the mind of the Assessing Officer as regards factum of certain 
income having escaped assessment and his intention to re-open assessment of 
such income. This is possible only when the show-cause notice contains enough 
information to disclose the intention of the Assessing Officer so as to afford 
reasonable opportunity to assessee to respond. The contents of the show-cause 
notice thus should be precise and concise satisfying the concept of reasonable 
opportunity.

A. Conduction of inquiry with prior approval of specified 
authority in regard to information which suggests that certain 
income chargeable to tax has escaped the assessment.

B. For conducting the aforesaid inquiry, a notice to show-cause 
is required to be served on the assessee within the prescribed 
time, requiring assessee to explain as to why notice u/S 148 
should not be issued on the basis of information which suggests 
that income chargeable to tax has escaped assessment.

D.  The nature of inquiry contemplated by Section 148A is not a 
detailed one. The purpose of this inquiry is to communicate 
to assessee that Assessing Officer is in possession of 
information suggesting that certain income of assessee 
which is chargeable to tax has escaped assessment. This 
communication is made by issuance of show-cause notice 
which should contain enough information and reasons to 
reveal the said intention of the Assessing Officer. 
Thereafter, the assessee on receiving the show-cause notice 
is required to file reply.

6.4  Pertinently, the statute [See 148A(b)] does not oblige the Assessing 
Officer to supply the relevant material/evidence which are the foundation for the 
Assessing Officer to come to the prima facie view that income chargeable to tax 
has escaped assessment. This is because neither in the judgment of the Apex Court 
in the case of GKN Driveshafts (India) Ltd. (supra) nor in Section 148A any such 
indication can be gathered.

6.3.  This Court hastens to add at this juncture that this inquiry as explained 
above cannot be a detailed one where assessee is given opportunity of adducing 
evidence in support of his defence/response. However, this inquiry includes 
within its ambit, the obligation of the Assessing Officer to supply reasons which 
are suggestive of a prima facie case revealing income chargeable to tax having 
escaped assessment.
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(a) to prevent rampant and casual issuance of notice u/S. 
148 by the Revenue;

7.  This Court has culled out the foundational prerequisite of Section 148A, 
as aforesaid, to emphasize that if the inquiry contemplated in Section 148A is 
interpreted to mean a detailed inquiry where both sides can seek and adduce 
evidence/material (documentary/ocular), then the entire object behind Section 
148A would stand defeated. 

7.2 The object behind insertion of Section 148A by the Legislature w.e.f. 
01.04.2021 inter alia appears as follows:-

7.1 The object behind Section 148A as is evident from the findings in the 
fountainhead decision of GKN Driveshafts (India) Ltd. (supra), is to enable the 
assessee to be informed of the reasons and information suggesting that income 
chargeable to tax has escaped assessment and, therefore, in turn to empower the 
assessee to prepare and file an effective reply and thereafter the Assessing Officer 
to pass an order u/S 148A(d), followed by issuance of notice u/S 148 of IT Act.

8.1 Applying this principle of interpretation of taxing statute, it is obvious 
from reading of Section 148A that it does not expressly provide for supply of any 
material/evidence in support of the show-cause notice u/S 148A(b). Thus this 

(b) to save unnecessary harassment to the assessee of being 
subjected to re-opening a case under Section 148;

8.  It is settled in tax jurisprudence that taxing statute is to be interpreted 
literally. There is no intendment to taxing statute. Nothing can be implied from or 
read into a taxing statute. The words used in taxing statutory provision are 
required to be given their plain meaning. [ See: Cape Brandy Vs. IRC, L 1921 (1) 
KB 64, State of Bombay Vs. Automobile and Agricultural Industries Corporation, 
1961 (12) STC 122 Para 5, Federation of A.P. Chambers Vs. State of Andhra 
Pradesh, 2000 (6) SCC 550 Para 7, State of West Bangal Vs. Kesoram Industries 
Ltd. and others, 2004 (10) SCC 201 Para 106, State of Jharkhand and others Vs. 
Ambay Cements, 2005 (1) SCC 368 Para 24. 25 and 26, Ajmera Housing 
Corporation and others Vs. Commissioner Income Tax, 2010 (8) SCC 739 Para 
36, Deputy Commissioner of Income Tax Vs. Ace Multi Axes System Limited, 2018 
(2) SCC 158, Commissioner of Customs (Import) Mumbai Vs. Dilip Kumar 
Company and others, 2018 (9) SCC 1 Para 24 and 25, Checkmate Services Pvt. 
Ltd. Vs. Commissioner Income Tax, 2023 (6) SCC 451 Para 55 and 56].

6.5  The only duty cast upon the Assessing Officer is to supply information by 
mentioning the same in the show-cause notice issued u/S 148A(b) of IT Act.

(c) to save the Revenue of the time and energy which may 
be vested pursuing frivolous and fruitless proceedings u/S 148.
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8.2 This Court would be failing in its duty by not dealing with the aspect that 
the concept of reasonable opportunity which can reasonably be implied from 
textual interpretation of Section 148A(b) of IT Act (of supply of adverse material) 
is available to the assessee/petitioner or not. It needs to be tested on the anvil of the 
trite law that taxing statute is to be strictly construed solely on the plain language 
employed.

Court has no hesitation to hold that statutory provision u/S 148A does not obligate 
the Assessing Officer to supply any material/evidence, provided the show-cause 
notice contains reasons disclosing the mind of the Assessing Officer of nursing the 
prima facie view suggestive of a case where income chargeable to tax has escaped 
assessment.

8.4 No doubt, the concept of reasonable opportunity in non-taxing statutes is 
applied to it's fullest (including supply of adverse material) irrespective of 
presence of any express provision or not in cases where the authority concerned 
passes order entailing civil consequences of adverse nature.

8.5 Pertinently, the law of interpretation of taxing statute is at variance to the 
law of interpretation of non-taxing statute. The difference is that the taxing statute 
is to be understood by the plain words used in it without taking aid of other tools of 
interpretation of statutes e.g. intendment, implication or reading into. [See: The 
decision cited in Paragraph 8].

8.6 On the anvil of aforesaid time tested principle as regards interpretation of 
taxing statute, it is obvious that the provisions of Section 148A of IT Act so far as it 
relates to the nature of inquiry contemplated therein is to be understood from the 
plain language used by the Legislature.

8.3 No doubt, the concept of reasonable opportunity ostensibly appears to be 
inherent in the inquiry contemplated u/S 148A. However, it has to be seen whether 
this concept can be stretched to the extent of supplying of material/evidence in 
support of the opinion of Assessing Officer that certain income has escaped 
assessment.

8.7 The language of Section 148A(b) stipulates opportunity of being heard to 
the assessee by way of issuance of notice to show-cause to explain as to why 
notice u/S 148 be not issued on the basis of information to the AssessingOfficer 
suggesting that certain income chargeable to tax has escaped assessment.

8.8 The words employed by Section 148A(b) provide for affording of 
opportunity of being heard by way of show-cause notice. Thus, the requirement of 
law is satisfied if the show-cause notice contains information which has 
persuaded the Assessing Officer to form an opinion that certain income has 
escaped assessment of a particular assessment year.
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9.3 It may not be out of place to mention that the show-cause notice u/S 
148A(b) ought to be pregnant with concise and precise information revealing the 
information about foundational material which persuaded the Assessing Officer 
to come to a tentative finding that certain income has escaped assessment.

10.  Certain High Courts, in particular, High Court of Delhi [Mahashian Di 
Hatti Pvt. Ltd. Vs. Deputy Commissioner of Income Tax (W.P (C) 12505/2022, 
Divya Capital One (P) Ltd Vs. Assistant Commissioner of Income Tax, (2022) 139 

8.9 The statute does not compel the Assessing Officer to supply 
material/evidence (documentary/oral) on the basis of which the aforesaid opinion 
has been formed by the Assessing Officer.

9.4 In the conspectus of aforesaid discussions, it is obvious that petitioner/ 
assessee is not entitled to the material/evidence (oral/documentary) which are the 
foundation of the opinion formed by the Assessing Officer so long as a show-
cause notice mentions about such foundational evidence/material and the 
supportive reasons to form the said opinion.

9.1 The reason for taking the aforesaid view is not far to see.

9.2 The insertion of Section 148A w.e.f. 01.04.2021 in the Income Tax Act is 
to ensure that the power u/S 148 is not exercised as a matter of course or without 
application of mind. Thus, the inquiry contemplated by Section 148A(b) is not a 
detailed or full-scale one, but is merely meant to offer reasonable opportunity of 
being heard to the assessee to avoid casual reopening assessment u/S 148.

9.  From the aforesaid analysis and in the backdrop of textual interpretation 
of Section 148A(b), it is evident that if the show-cause notice contains sufficient 
information revealing the opinion formed by Assessing Officer that certain 
income of assessee has escaped assessment with a precise but concise elaboration 
in the show-cause notice of the foundantional material behind the opinion, then 
the show-cause notice can sustain judicial scrutiny even if the fundantional (sic: 
foundational) evidence/material (oral/documentary) is not supplied to the 
assessee.

9.5 From the fact of the case, it is obvious from the show-cause notice u/S 
148A(b) vide Annexure-P/3 that it is accompanied by annexure which informs the 
petitioner/assessee of the reasons and information which persuaded the Assessing 
Officer to form the tentative opinion that income pertaining to assessment year 
2016-17 has escaped assessment. Moreso, the petitioner/assessee has also filed a 
detailed reply (Annexure-P/4) to the said notice.

9.6 From the above, it is evident that the impugned order u/S 148A(b) vide 
Annexure-P/5 and the consequential notice u/S 148 were issued/passed after 
following due process of law.
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taxmann.com 461 (Delhi), Sabh Infrastructure Ltd. Vs. Assistant Commissioner 
of Income Tax, (2018) 99 taxmann.com 409 (Delhi)], High Court of Chhattisgarh  
[Vinod Lalwani Vs. Union of India, (2023) 146 taxmann.com 204 (Chhattisgarh)] 
and High Court of Judicature at Bombay [Anurag Gupta Vs. Income Tax Officer 
and others (W.P. No.10184/2022)] have taken a contrary view than the one taken 
by this Court in the present order. Pertinently, these Courts have not considered the 
foundational principle of interpretation of taxing statute i.e. nothing can be read 
into or implied and the plain meaning of the words used in the taxing statute are to 
be given there (sic: their) due meaning. These High Courts have been persuaded 
by the principle of reasonable opportunity which is ordinarily applied while 
interpreting non-taxing statute. Thus, in the humble considered opinion of this 
Court, the judgments of these High Courts do not have persuasive value. 

12. Consequently, the present petition deserves to be and is hereby dismissed 
at the admission stage itself with liberty to petitioner to avail the statutory 
alternative remedy under the Income Tax Act in accordance with law.

11. Pertinently, the question of going into the veracity and genuineness of 
material/evidence forming the opinion of the Assessing Officer suggesting that 
income of petitioner/assessee has escaped assessment ought not to be gone into 
while exercising writ jurisdiction under Article 226 or supervisory jurisdiction 
under Article 227 of the Constitution. Thus the ground of reliability and tenability 
of the evidence/material is not considered herein.

I.L.R. 2023 M.P. 2017

Mr. Justice Vishal Mishra

STATE OF M.P. & anr.        …Respondents

Petition dismissed

A. National Security Act (65 of 1980), Sections 3(1), 3(2), 3(4) & 
8(1) –Preventive Detention – Procedure – Contents of Detention Order – Held – 
Though detention order dated 05.07.2023 does not indicate right of detenu to 
submit his representation before concerned authorities, however realizing 
the said mistake within next two days vide order dated 07.07.2023, it was 
rectified and same was communicated to detenu on 11.07.2023 – Order was 
further communicated to State Government, Advisory Body as well as 
Central Government – Procedure has been completed by authorities within 
prescribed time – Petition dismissed.        (Paras 14, 16, 23 & 24)                                                                                       

WP No. 16261/2023 (Jabalpur) decided on 9 October, 2023

Before Mr. Justice Ravi Malimath, Chief Justice & 

KANCHAN SHUKLA (SMT.)  …Petitioner                                                                                                                                                                                                                                                                                    

Vs.
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d- jk"Vªh; lqj{kk vf/kfu;e ¼1980 dk 65½] /kkjk,¡ 3¼1½] 3¼2½] 3¼4½ o 8¼1½ & 
fuokjd fujks/k & izfØ;k & fujks/k vkns'k dh varoZLrq &

B. National Security Act (65 of 1980), Section 3(1) & 3(2) – 
Preventive Detention – Grounds – Held – The act of detenu urinating on a man 
belonging to scheduled tribe has infuriated the society throughout State of 
M.P. and other parts of country also – A communal angle was also canvassed 
in social media – Just one act of detenu had threatened the peace and tranquility 
in the State – It created a law and order situation in entire State – It is a fit case 
where NSA has been invoked in order to prevent repetition of such offences.   

x- jk"Vªh; lqj{kk vf/kfu;e ¼1980 dk 65½] /kkjk 3¼1½ o 3¼2½ & fujks/k dh 
vof/k dk mYys[k u fd;k tkuk & izHkko & 

C. National Security Act (65 of 1980), Section 3(1) & 3(2) – Non-
Mentioning of Period of Detention – Effect – Held – Apex Court concluded 
that since legislation does not require detaining authority to specify the 
period for which a detenu is required to be detained, the order of detention is 
not rendered illegal in absence of such specification. (Para 25)                                                                                       

(Para 27)

[k- jk"Vªh; lqj{kk vf/kfu;e ¼1980 dk 65½] /kkjk 3¼1½ o 3¼2½ & fuokjd 
fujks/k & vk/kkj &

D. National Security Act (65 of 1980), Section 3(1) & 3(2) – 
Preventive Detention – Considerations – Held – It is not the act/offence per se 
which is to be considered while taking up proceedings under NSA but it is the 
potentiality and the impact, which in certain circumstances may affect even 
tempo of the life of community thereby jeopardizing the public order – The 
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VISHAL MISHRA, J.:- The present petition has been filed by the wife of detenu 
namely Pravesh Shukla S/o Ramakant Shukla aged about 30 years, challenging the 
order of preventive detention dated 05.07.2023 passed by respondent No.2-
District Magistrate Sidhi (M.P.) under sub-section (2) of Section 3 of the National 
Security Act, 1980.

3. It is the case of the petitioner that on 05.07.2023, a video got viral on social 
media with respect to an incident of urination that took place in Sidhi district in 
which the detenu was urinating upon the victim namely Dashmat Rawat, a Kol 
tribal. The said video got viral on the news media. Thereafter, the District Magistrate, 
Sidhi upon the recommendations made by the Superintendent of Police District 
Sidhi has initiated proceedings under the National Security Act, 1980 against him.

B.D. Singh, Dy. A.G. for the respondents. 
Aniruddh K. Mishra, for the petitioner.

     ?k- jk"Vªh; lqj{kk vf/kfu;e ¼1980 dk 65½] /kkjk 3¼1½ o 3¼2½ & fuokjd 
fujks/k & fopkj fd;k tkuk &

Cases referred:

(2021) 2 MPLJ 554, (2007) 8 SCC 150, (1970) 1 SCC 98, (1984) 4 SCC 
400, (1987) 4 SCC 685, (2010) 9 SCC 618, (1990) 2 SCC 456, (2018) 5 SCC 322, 
2023 SCC OnLine SC 1003. 

only requirement for initiation of proceedings under NSA is the subjective 
satisfaction of authorities.      (Paras 9, 17 & 20)                                                                                       

O R D E R

The Order of the Court was passed by :

2. When the matter was listed on 22.09.2023, the learned Deputy Advocate 
General sought time to counter the rejoinder filed by the petitioner. When the 
Court was inclined to grant time, the same was strongly objected to by the learned 
counsel for the petitioner. He submitted that the petition must be heard today itself. 
In spite of intimating to him that the reply to the rejoinder may be necessary for the 
determination of the case, he insisted time and again that irrespective of the same, 
the matter has to be heard today. It is for this reason that we have proceeded to hear 
the matter finally.

4. The learned counsel for the petitioner contends that neither the parameters 
as envisaged under sub-section (1) of Section 3 of the National Security Act have 
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5. It is further argued that no show cause notice or opportunity of hearing has 
been issued or provided to the detenu prior to passing of the impugned order. It is 
submitted that the detention order was not communicated to the detenu. He was 
taken into custody on the same day. The right envisaged under Section 8(1) of the 
National Security Act that the detenu should be informed regarding his right to 
make a representation even before the detaining authority has not been provided 
to him. He has drawn attention of this Court to the reply which has been submitted 
by the authorities pointing out the fact that the Superintendent of Police has found 
three cases which were registered against the detenu. He has brought on record the 
judgments passed by the trial Court to show that the detenu has been acquitted in 
two cases and one case for a minor offence registered in 2023 is pending 
consideration. Therefore, there was no reason for taking action against the detenu 
under the National Security Act. He has placed reliance on the provisions of sub-
section (1) of Section 8 of the National Security Act and has argued that the 
detaining authority should communicate the order of detention immediately or 
ordinarily not later than five days and in exceptional circumstances and for the 
reasons to be recorded in writing not later than ten days from the date of detention 
and to communicate the grounds of detention. The same has not been done in the 
present case. No exceptional circumstances have been pointed out by the 
authorities. The detention order was passed on 05.07.2023. The same has been 
communicated to the detenu on 11.07.2023 i.e. on the sixth day, thus, the same is 
clearly violative of Section 8(1) of the National Security Act. Therefore, he prays 
for quashing of the detention order. No other grounds are raised by the counsel for 
the petitioner.

been followed nor is there any specified period of detention reflected from the 
impugned order. The order is violative of fundamental rights and is contrary to 
Article 22(5) of the Constitution of India which provides that a person detained 
has a right to make a representation against the order of detention not only before 
the Advisory Board but also before the detaining authority. Placing reliance on the 
decision rendered by the Full Bench of this Court in the case of Kamal Khare and 
others vs the State of M.P. and others reported in (2021) 2 MPLJ 554 with 
reference to paras 28 and 48 thereof, learned counsel for the petitioner has sought 
to quash the detention order.

6.  Per contra, learned counsel appearing for the respondents-State has filed a 
detailed reply and denied all the averments. He submits that the original record is 
available for perusal of the court. It is contended that so far as the main argument 
regarding communication of the order and his right to represent before the 
detaining authority and other authorities is concerned, the same is specifically 
denied. It is pointed out that the order of detention was passed on 05.07.2023. The 
same was communicated to the detenu immediately on 05.07.2023 but as his right 
to file a representation even to the detaining authority was not communicated by 
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7. It is submitted that Section 8(1) of the National Security Act provides for 
an outer limit of ten days for communicating the order under exceptional 
circumstances. After passing of the detention order, the detenu was taken into 
custody and was confined to Central Jail Rewa. The detention order was communicated to 
the detenu on the same day along with the right to file representation, but as he was 
not communicated that he is having a right to represent to all four authorities 
within the prescribed time limit, the order and all relevant documents were 
communicated to the detenu. The original record has been produced before this 
Court to demonstrate the same. Therefore, the grounds raised by the petitioner 
with respect to non-communication of the detention order and his right to file a 
representation to the detaining authority and others is of no help to the petitioner. 

8. It is further submitted that the second ground which has been raised 
regarding opportunity of hearing not being provided to the detenu is of no 
relevance because there is no procedure for providing the same under the National 
Security Act. It is based upon the recommendations made by the Superintendent 
of Police to the District Magistrate and upon the subjective satisfaction of the 
authorities, a detention order can be passed. The incident which is reported in the 
recommendations of the Superintendent of Police clearly shocked the conscience 
of the authorities and has created a huge impact upon the society at large. The act 
committed by the detenu got viral on the social media to a large extent and was 
available for viewing even on web portal, internet and was virtually viewed by 
everyone in the country as well as in the world. The act was talked about at large in 
the entire society creating a law and order situation in the State of Madhya 
Pradesh. The same was largely talked about and there were protests raised at 
various places in State of Madhya Pradesh, therefore, the action was required to 
be taken. The fact of the detenu having criminal antecedents was also taken note 
of. 

mistake, therefore, another order was immediately communicated vide letter 
dated 07.07.2023 along with the detention order, the grounds of detention and the 
right of the detenu to file the representation before the authorities were directed to 
be served on him and the same was received by him on 11.07.2023 i.e. on the sixth 
day. 

9. It is a well settled proposition of law that a conviction in criminal case is 
not a mandatory or only factor for passing of the order of detention. It is the 
subjective satisfaction of the authorities which is required to be taken note of, 
therefore, the argument advanced is of no help to the petitioner. 

10. Another ground which has been urged by the petitioner is that the action 
has been taken in pursuance to a tweet made by the Chief Minister of the State 
asking for taking stern action against the detenu even to the extent of NSA, 
therefore, the action is politically motivated. The Chief Minister being the head of 
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11. Heard learned counsels for the parties and explained the original record.

" 8. Grounds of order of detention to be disclosed to persons 
affected by the order.—(1) When a person is detained in 
pursuance of a detention order, the authority making the order 
shall, as soon as may be, but ordinarily not later than five days 
and in exceptional circumstances and for reasons to be 
recorded in writing, not later than ten days from the date of 
detention, communicate to him the grounds on which the order 
has been made and shall afford him the earliest opportunity of 
making a representation against the order to the appropriate 
Government."

the State is duty bound to maintain law and order situation in the entire State. If an 
act so committed creates a law and order situation and creates a bad impact upon 
the society at large, then he being the Head of the State is duty bound to issue 
direction for taking stringent action against the culprit. He has placed reliance 
upon the decision of the Hon'ble Supreme Court in the case of Mohd. Masood 
Ahmad vs State of U.P. reported in (2007) 8 SCC 150 wherein it is held that "it is 
the duty of the representatives of the people in the legislature to express the 
grievances of the people and if there is any complaint raised by him. It all depends 
on the facts and circumstances of an individual case". Meaning thereby, the 
elected representative is duty bound to direct for taking strong action in case any 
illegal activity is being reported or brought to his knowledge which shakes the 
conscience of the society and that has been done in the present case. Therefore, the 
ground is of no help to the petitioner. He has prayed for dismissal of writ petition.

12. The record indicates that the detention order was passed on 05.07.2023 
and the same was communicated to the detenu on the same day i.e. 05.07.2023 
along with information that he has a right to file a representation to the authorities. 
There is no dispute with respect to the same but the fact that the detenu was having 
a right to file representation to all the authorities could not be communicated to 
him. Therefore, the mistake was immediately rectified and the letter dated 
07.07.2023 was issued. The same was communicated to the petitioner on 
11.07.2023 i.e. within the time limit as provided under the National Security Act. 
The documents filed along with reply viz. Annexures R/1, R/2, R/4, R/5, R/6 and 
R/7 reflect the same and are the part of original record. 

13. Section 8(1) of the National Security Act, 1980 reads as under :

14. From perusal of the aforesaid provision, it is clear that the detention order 
should be provided to the detenu as soon as possible, ordinarily not later than five 
days and in exceptional circumstances, within a ten days' period i.e. the outer limit 
of ten days is provided for communication of the order along with relevant 
documents and the information that he has a right to make a representation even to 
the authority who passed the detention order and to other authorities i.e. State 
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15.  From a perusal of the record, it is seen that vide letter dated 04.07.2023, a 
representation was made by the Station House Officer of Police Station Bahari, 
Sidhi to Superintendent of Police District Sidhi for taking action against the 
detenu in terms of Section 3(2) of the National Security Act because he was acting 
in a manner prejudicial to the maintenance of the public order. The detenu is 
having criminal past of three cases and in one case registered as Ishtgasha No.23 
of 2023 in which prohibitory action has been taken against him under Section 110 
of CrPC which were taken note of by the authorities. On receipt of the said letter, 
the Superintendent of Police, after going through the records and observing the 
case with his subjective satisfaction, forwarded the recommendation to the 
detaining authority i.e. District Magistrate Sidhi who, in turn, passed the order of 
detention in terms of Section 3(2) of the National Security Act, 1980 on 
05.07.2023. The relevant dates pertaining to the same are as hereunder:

Government, Advisory Board and Central Government. The authorities have 
rectified their mistake by issuance of order dated 07.07.2023 which was 
communicated to the petitioner on 11.07.2023. The original record indicates that 
all these papers were signed by the detenu which go to show that the same were 
supplied to him along with the information that he has a right to file representation 
within the outer limit of ten days. Therefore, the argument raised by the petitioner 
is of no help and as such, the judgment passed in the case of Kamal Khare (supra) 
is of no assistance to the petitioner.
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18. The record indicates that the impugned action has been taken against the 
detenu under Section 3(2) of the National Security Act and a perusal of the 
impugned order clearly shows that the detenu has been detained in order to 
prevent him from acting in any manner prejudicial to the maintenance of public 
order. Whether such act tantamounts to an act prejudicial to the maintenance of 
public order can be understood better after appreciating the concept of 'public 
order' as settled by the Hon'ble Supreme Court in the case of Arun Ghosh vs State 
of West Bengal reported in (1970) 1 SCC 98 wherein it has been held as follows:

16.  The reason for taking action against the detenu is pointed out that the act 
which has been committed by him got viral on social media and internet which 
shows a person (petitioner's husband-detenu) smoking a cigarette and urinating 
on a person sitting in front of him who belongs to 'Kol’ a Scheduled Tribe 
community. Thus, it is clear that the act which has been committed by him was 
with an object of humiliating the said person. Immediately after the video went 
viral a serious law and order situation arose across the State of Madhya Pradesh. 
The detenu has created a polluted and antisocial atmosphere in the society. The 
victim was afraid of reporting the matter against the detenu because of his terror in 
the entire community and society and nobody from the common public dared to 
make a report against him. The matter came to the knowledge of the authorities 
when the video got viral which created a law and order situation in the State of 
Madhya Pradesh. Several protests were made asking to take action against the 
person shown in the video. 

17. Further, in the criminal cases which were registered against the detenu, the 
same situation arose and nobody from the society dared to give a statement against 
him. The Superintendent of Police District Sidhi after going through the entire 
material has recorded his subjective satisfaction and thereafter forwarded the 
matter to the competent authority for initiation of proceedings under Section 3(2) 
of the National Security Act, 1980. The only requirement for initiation of the 
proceedings under the NSA is the subjective satisfaction of the authorities which 
has been done in the present case. 

 "  3. ... It means therefore that the question whether a man has 
only committed a breach of law and order or has acted in a 
manner likely to cause a disturbance of the public order is a 
question of degree and the extent of the reach of the act upon the 
society. The French distinguish law and order and public order 
by designating the latter as order publique. The latter expression 
has been recognised as meaning something more than ordinary 
maintenance of law and order. Justice Ramaswami in Writ 
Petition No. 179 of 1968 drew a line of demarcation between the 
serious and aggravated forms of breaches of public order which 
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19.    The aforesaid concept of 'public order' has been applied by the Hon'ble 
Supreme Court in cases arising under the NSA (See. Para 15 of the Supreme Court 
decision in Ajay Dixit vs State of U.P. reported in (1984) 4 SCC 400). Further, in 
the case of Subhas Bhandari vs D.M. reported in (1987) 4 SCC 685, it has been 
held thus :

"  9. It has now been well settled by several decisions of this 
Court (the latest one being Gulab Mehra v. State of U.P. [(1987) 
4 SCC 302] judgment which was pronounced by us on 
September 15, 1987) that public order is the even tempo of the 
life of the community taking the country as a whole or even a 
specified locality. Disturbance of public order is to be 
distinguished from acts directed against individuals which do 
not disturb the society to the extent of causing a general 
disturbance of public tranquillity. It is the degree of disturbance 
and its effect upon the life of the community in a locality which 
determines whether the disturbance amounts only to a breach of 
law and order or it affects public order. It has also been 
observed by this Court that an act by itself is not determinant of 
its own gravity. In its quality it may not differ from another but in 
its potentiality it may be very different. Therefore it is the 
impact, reach and potentiality of the act which in certain 
circumstances affect the even tempo of life of the community and 
thereby public order is jeopardized. Such an individual act can 
be taken into consideration by the detaining authority while 
passing an order of detention against the person alleged to have 
committed the act. "

affect the community or endanger the public interest at large 
from minor breaches of peace which do not affect the public at 
large. He drew an analogy between public and private crimes. 
The analogy is useful but not to be pushed too far. A large number 
of acts directed against persons or individuals may total up into 
a breach of public order. In Dr Ram Manohar Lohia case examples 
were given by Sarkar and Hidayatullah, JJ. They show how 
similar acts in different contexts affect differently law and order 
on the one hand and public order on the other. It is always a 
question of degree of the harm and its affect upon the community. 
The question to ask is: Does it lead to disturbance of the current 
of life of the community so as to amount a disturbance of the 
public order or does it affect merely an individual leaving the 
tranquillity of the society undisturbed? This question has to be 
faced in every case on facts. There is no formula by which one 
case can be distinguished from another. "
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21. At this juncture, it shall be apt to mention here that the Hon'ble
Supreme Court in the case of Pebam Ningol Mikoi Devi vs State of Manipur reported in 
(2010) 9 SCC 618 has clearly laid down the law demarking the extent of 
interference in exercise of writ jurisdiction under Article 226 of the Constitution 
in matters relating to NSA as under:

20. On perusal of the settled proposition of law, it is apparently clear that it is not 
the act/offence per se which is to be considered while taking up proceedings under 
the National Security Act but it is the potentiality and the impact, which in certain 
circumstances, may affect even tempo of the life of the community thereby 
jeopardizing the public order, which is taken note of in the present case.

28. We are conscious of the fact that the grounds stated in the 
order of detention are sufficient or not, is not within the ambit of 
the discretion of the court and it is the subjective satisfaction of 
the detaining authority which is implied. .. “

"  26. What emerges from these rulings is that, there must be a 
reasonable basis for the detention order, and there must be 
material to support the same. The Court is entitled to scrutinise 
the material relied upon by the authority in coming to its 
conclusion, and accordingly determine if there is an objective 
basis for the subjective satisfaction. The subjective satisfaction 
must be twofold. The detaining authority must be satisfied that 
the person to be detained is likely to act in any manner 
prejudicial to the security of the State or from acting in any 
manner prejudicial to the maintenance of the public order and 
the authority must be further satisfied that it is necessary to 
detain the said person in order to prevent from so acting.

22.  It is submitted that the National Security Act is an extraordinary piece of 
legislation. Hence, in order to ensure that the provisions thereof are not abused, 
adequate safeguards are provided therein including forthwith reporting of the 
order made by the District Magistrate to the State Government under Section 3(4) 
of the NSA along with the grounds thereof and approval thereof by the State 
Government within 12/15 days of the date of order, disclosing the grounds of 
detention to the affected persons within 5-10 days under Section 8 read with 
proviso to Section 3(4); in case of approval of the order by the State Government, 
reporting of the said fact to the Central Government in 7 days under Section 3(5), 
reference of the grounds of detention of the Advisory Board along with 
representation(s), if any, made by the affected party under Section 10 and 
consideration thereof after hearing the affected party, if required, and to submit its 
report to the State Government within 7 weeks from the date of detention under 
Section 11; in case the Advisory Board reports that there is sufficient cause for 

....
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 23.  In the present case, the fact of passing of the impugned detention order 
dated 05.07.2023 was forthwith communicated to the State Government vide 
letter dated 06.07.2023 (Annexure R/4). Vide letter dated 07.07.2023 (Annexure 
R/5), the grounds of detention along with the entire material relied upon by the 
District Magistrate in passing the impugned order were directed to be served on 
the detenu wherein it was clearly stated that the detenu has a right to make 
representation against the detention to the District Magistrate, the State 
Government, the Advisory Board as well as the Central Government. In 
compliance of the letter dated 07.07.2023, the Deputy Jail Superintendent of 
Central Jail Rewa wherein the detenu was lodged since 05.07.2023 pursuant to the 
impugned detention order, intimated vide letter dated 11.07.2023 to the District 
Magistrate that the grounds of detention have been served on the detenu under 
Section 8 of the National Security Act which was duly received by him by putting 
his signature. In the meantime, another communication dated 11.07.2023 
(Annexure R/7) was received from the State Government which was responded to 
by the District Magistrate vide letter dated 11.07.2023 (Annexure R/8). Pursuant 
thereto, vide order dated 12.07.2023 of the State Government, the detention order 
was approved vide Annexure R/9. A copy of communication dated 12.07.2023 of 
the State Government reporting the fact to the Central Government after approving 
the same is filed as Annexure R/10. A copy of letter dated 12.07.2023 referring the 
grounds of detention to the Advisory Board is also filed as Annexure R/11. 

detention of the person, the State Government is to confirm the detention order 
under Section 12; inform in the order of detention that the affected party has a right 
to make representation against the detention to the District Magistrate, the State 
Government, the Advisory Board as well as the Central Government etc.

24. It is the further contention that the detention order dated 05.07.2023 does 
not indicate the right of the detenu to submit his representation before the 
concerned authorities. However, the respondents in their reply have stated that 
having realized the said mistake within the next two days namely by the letter 
dated 07.07.2023 along with the detention order etc., it was mentioned therein that 
the detenu has a right of filing representation before the concerned authorities. 
The said communication was received by the detenu on 11.07.2023. From perusal 
of the impugned order dated 07.07.2023, it is clear that it has been clearly sought 
to be intimated to the detenu that he has a right to make representation against the 
detention to the District Magistrate, the State Government, the Advisory Board as 
well as the Central Government. The said order clearly finds mention/reference in 
letter dated 11.07.2023 (Annexure R/6) of the Deputy Jail Superintendent of 
Rewa Central Jail where the detenu was lodged, mentioning that the service has 
been done on the detenu. The letter dated 07.07.2023 also stands mentioned in the 
letter dated 11.07.2023 (Annexure R/8) to the State Government. The procedure 
has been completed by the authorities within prescribed time limit. 
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"  42. A reading of Article 22(4)(a) would clearly indicate that 
no law providing for preventive detention shall authorize the 
detention of a person for a period beyond three months. Thus, an 

25. The other argument mentioned in the memo of petition that the detention 
order does not specify the period of detention is of no help to the petitioner since 
the matter is settled by the Hon'ble Supreme Court in the case of T. Devaki vs Govt. 
of T.N., reported in (1990) 2 SCC 456 wherein it is held that since the legislation 
does not require the detaining authority to specify the period for which a detenu is 
required to be detained, the order of detention is not rendered illegal in the absence 
of such specification. Para 12 of the judgment reads as follow:-

(Emphasis added)

The aforesaid judgment was followed in the cases of State of Tamil Nadu 
vs Kamala reported in (2018) 5 SCC 322 and in Pesala Nookaraju vs Government 
of Andhra Pradesh and others reported in 2023 SCC OnLine SC 1003 decided on 
16.08.2023, wherein it was held in para 42 as follows:-

" 12. Section 3 of the Maharashtra Prevention of Dangerous 
Activities of Slumlords, Bootleggers and Drug Offenders Act, 
1981 is identical in terms to Section 3 of the Tamil Nadu Act. 
Section 3 of Maharashtra Act does not require the State 
Government, District Magistrate or a Commissioner of Police 
to specify period of detention in the order made by them for 
detaining any person with a view to preventing the detenu from 
acting in any manner prejudicial to the maintenance of public 
order. Section 3(1) which confers power on the State 
Government to make order directing detention of a person, does 
not require the State Government to specify the period of 
detention. Similarly, sub-sections (2) or (3) of Section 3 do not 
require the District Magistrate or the Commissioner of Police to 
specify period of detention while exercising their powers under 
sub-section (1) of Section 3. The observations made in Gurbux 
Bhiryani case [1988 Supp SCC 568 : 1988 SCC (Cri) 914] that 
the scheme of the Maharashtra Act was different from the 
provisions contained in other similar Acts and that Section 3 of 
the Act contemplated initial period of detention for three months 
at a time are not correct. The scheme as contained in other Acts 
providing for the detention of a person without trial, is similar. 
In this connection we have scrutinised, the Preventive Detention 
Act, 1950, the Maintenance of Internal Security Act, 1971, 
COFEPOSA Act, 1974, National Security Act, 1980, but in 
none of these Acts the detaining authority is required to 
specify the period of detention while making the order of 
detention against a person.”
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Therefore, the said contention is without any merit. 

"  6. The grounds of detention reflect that as many as 21 cases 
have been registered against the petitioner between the period 
October, 2006 and April, 2021. In view of the judgment of 
Supreme Court in the matter of Yumman Ongbi Lembi Leima vs. 
State of Manipur reported in (2012) 2 SCC 176, there should be 
live link between the detention and antecedent activities on the 
basis of which the detention order was passed. In the present 
case, even if the older cases are ignored then also it is noticed 
that in the recent past, the cases relating to offence of extortion 
under Section 384, extortion by putting a person in fear of death 
or grievous hurt under Section 386 of the IPC and making 
preparation for dacoity under Section 399 of the IPC have been 
registered, therefore, there is a live link between the recent 
offences which are registered against the petitioner with the 
order of detention. 

order of detention cannot be for a period longer than three 
months unless, the Advisory Board has reported before the 
expiration of the said period of three months that there is, in its 
opinion such sufficient cause for detention. Article 22(4)(a) 
clearly indicates that even if the order of detention does not 
prescribe any period of detention, such an order of detention 
cannot be in force for a period beyond three months, unless the 
Advisory Board before the expiration of three months opines 
that there is sufficient cause for detention. In other words, if the 
Advisory Board does not give its opinion within a period of three 
months from the date of detention, in such a case, the order of 
detention beyond the period of three months would become 
illegal and not otherwise. If within the period of three months, 
the Advisory Board opines that there was no sufficient cause for 
such detention then, the State Government would have to 

release the detenu forthwith. "

26.  The counsel appearing for the petitioner has contended that the detenu has 
already been acquitted in two cases and one is pending consideration, therefore, 
the case does not fall within the parameters of Section 3(1) of the National 
Security Act. However, the aforesaid aspect was considered in the case of Javed 
Khan vs State of M.P. : Writ Petition No.11872 of 2021 wherein it is held as 
follows :

7. In terms of Section 3(2) of the NSA, an order of detention 
can be passed to prevent a person from acting in any manner 
prejudicial to the maintenance of public order. The public order 
is a concept narrower than the concept of law and order. Public 
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8. Having regard to the nature of offences which are registered 
against the petitioner specially the offence of extortion under 
Section 384 of the IPC, extortion by putting a person in fear of 
death or grievous hurt under Section 386 of the IPC and making 
preparation for dacoity under Section 399 of the IPC, we are of 
the opinion that these activities are prejudicial to public order. "

28.  Thus, the arguments which have been raised by the petitioner are virtually 
of no help to the detenu. The authorities have fully complied with the terms and 
conditions as mentioned in the relevant provisions of the National Security Act, 
1980. No lacunae could be pointed out by the counsel for the petitioner. Therefore, 
we do not find any ground to entertain this petition. There is no infraction of law 
by the authorities. Subjective satisfaction by the authorities are based on the facts 
and circumstances involved.

order is the even tempo of life of the community as a whole or 
even a specific locality. It is the potentiality of the Act to disturb 
the even tempo of life of the community which make it 
prejudicial to the maintenance of public order [State of U.P. vs. 
Sanjai Pratap Gupta reported in (2004) 8 SCC 591)].

27.  In the present case, the impugned action was initiated against the detenu in 
view of the video which got viral on the social media pointing out the act 
committed by him which created a law and order situation in the entire State of 
Madhya Pradesh. It is because the video went viral, the fact came to the 
knowledge of the authorities. However, nobody dared to make a report against the 
detenu. Substantial material has been produced by the State to indicate a serious 
law and order situation in the entire State of Madhya Pradesh. The photographs 
were also published in various electronic and other media. The act of the detenu 
urinating on the concerned man had infuriated the society throughout the State of 
Madhya Pradesh and other parts of the country also. A communal angle was also 
sought to be canvassed in various social media. The public had become restless 
and infuriated. They were likely to take law onto (sic: into) their hands. The 
situation was getting out of control. Immediate steps had to be taken by the State 
to prevent deterioration of the law and order in the State. Just one act of the detenu 
had threatened the peace and tranquility in the State. Therefore, we are of the view 
that this is a fit case where the NSA has been invoked in order to prevent the 
repetition of such offences. Thus, it is clearly established that having regard to the 
act committed by the detenu, its potentiality and the impact which has been 
created upon the society and community at large and which created a law and 
order situation in the State of Madhya Pradesh, the authorities recorded their 
subjective satisfaction and initiated proceedings against the detenu under the 
provisions of the National Security Act, 1980.
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Vs.

A. Civil Procedure Code (5 of 1908), Order 26 Rule 9 –  
Demarcation – Appointment of Commissioner – Scope – Held – Demarcation 
already done by revenue authorities and petitioner/plaintiff filed its report – 
If respondents are disputing the same, then burden is on the plaintiff to prove 
the demarcation by adducing evidence – There is no need for fresh demarcation 
by appointing a Commissioner – If any elucidation or clarification will be 
required in future at any stage of suit, then trial Court shall be competent to 
pass order at appropriate stage – Petition dismissed  (Para 9 & 10)

29.  The petition sans merit and is accordingly dismissed. No order as to costs.

MP No. 5362/2022 (Indore) decided on 14 March, 2023

SHIVNARAYAN                                                          …Petitioner                                                                                                                                                                                                                         

Before Mr. Justice Vivek Rusia

Petition dismissed
I.L.R. 2023 M.P. 2031

SHYAMLAL & ors.              …Respondents

d- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 26 fu;e 9 & lhekadu & 
vk;qDr dh fu;qfDr & O;kfIr &

B. Civil Procedure Code (5 of 1908), Order 26 Rule 9 – 
Demarcation – Scope – Held – The powers conferred under O-26 R-9 CPC 
can be exercised at any stage but for a limited purpose – Apex Court 
concluded that if the controversy is regarding demarcation of land between 
parties, Court should direct investigation by appointing a legal commission. 

(Para 5 & 9)

 [k- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 26 fu;e 9 & lhekadu & 
O;kfIr & 
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5.      In the case of Haryana WAQF Board Vs.Shanti Sarup and Ors., reported in 
(2008) 8 SCC 671, wherein, it has been held that if the controversy is regarding 

4.  Shri Sameer Saxena, learned counsel for the respondent/defendant submits 
that the plaintiff has filed the suit alleging encroachment, therefore, the plaintiff 
must establish his case by adducing the evidence in support of the pleadings made 
in the plaint. The provisions of Order 26 Rule 9 of CPC cannot be invoked for 
collecting the evidence. In support of his contention, learned counsel has placed 
reliance on a judgment in the case of Ashutosh Dubey and another v/s Tilak Grih 
Nirman Sahakari Samiti [2004 (2) MPHT14] decided on 11.11.2003.

Heard both sides.

Cases referred:

2004 (2) MPHT 14, (2008) 8 SCC 671, (1975) MPLJ 810, (2011) 2 MPLJ 
576, WP No. 1915/2014 decided on 03.04.2018.

Manish Kumar Vijaywargiya, for the petitioner.
Sameer Saxena, for the respondent No. 3. 

O R D E R

VIVEK RUSIA, J.:- Petitioner/plaintiff has filed this present petition being 
aggrieved by order dated 09.09.2022 whereby application filed under Order 26 
Rule 9 of the CPC has been dismissed. The petitioner/plaintiff filed the suit in 
respect of the suit land mentioned in paragraph No.2 of the plaint. According to 
the plaintiff, the defendants/respondents has encroached over some part of the 
land of his ownership. The petitioner/plaintiff applied for demarcation which was 
conducted by the Tehsildar and the possession of defendant was found hence that 
gave the cause of action to file the suit for possession.

2.  The defendants have filed a written statement denying the averment made in 
the plaint, they have also denied the demarcation as well as the report submitted 
by the revenue authorities. Before adducing the evidence, the plaintiff has filed an 
application under Order 26 Rule 9 C.P.C. seeking direction for demarcation of the 
suit land bearing survey No.201/1/2 area 1.0110 Hectare through any revenue 
authorities. The application was opposed by the defendants and the learned Court 
has dismissed the application on the ground that the said provision cannot be 
invoked for the collection of the evidence hence, this petition before this Court.

3. Shri Manish Kumar Vijaywargiya, learned counsel for the petitioner/ 
plaintiff submits that the entire suit is based on the allegation of encroachment and 
the report of the demarcation given by the Revenue Officer but the 
respondents/defendants are disputing the same, therefore, the Court must appoint 
a Commissioner in order to adjudicate the controversy between the parties.
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" 25. Point No.2: In cases where there is a dispute as to 
encroachment, the fact whether there is such an encroachment 
or not cannot be determined in the absence of an agreed map, 
except by the appointment of a Commissioner under Order 26, 
Rule 9 of the Code of Civil Procedure. On 15.09.1966 the 
plaintiff, accordingly, applied for the issue of a commission to 
the Director of Land Records for a theodolite survey of the 
plaintiffs leasehold area."

5. The appellate Court found that the trial Court did not take 
into consideration the pleadings of the parties when there was 
no specific denial on the part of the respondents regarding the 
allegations of unauthorized possession in respect of the suit 
land by them as per Para 3 of the plaint. But the only controversy 
between the parties was regarding demarcation of the suit land 
because the land of the respondents was adjacent to the suit 
land and the application for demarcation filed before the trial 
Court was wrongly rejected."

6.      A similar view was taken by the High Court that in the case of encroachment, 
appointing of commission is proper. In Durga Prasad Vs. Parveen Foujdar, 
reported in (1975) MPLJ 810 this Court has also considered the scope of order 26 
Rule 9 and held that the Court should order the appointment of Commission when 
there is a dispute of encroachment. Para 25 of the said judgment is reproduced as 
under:

demarcation of the land between the parties, the Court should direct the 
investigation by appointing a legal Commission. Para 4 and 5 of the aforesaid 
judgment is reproduced as under:

"  4. Admittedly, in this case, an application was filed under 
Order 26 Rule 9 of the code of Civil Procedure which was 
rejected by the trial Court but in view of the fact that it was a 
case of demarcation of the disputed land, it was appropriate for 
the Court to direct  the  investigation  by  appointing a Local 
Commissioner under Order 26 Rule 9, CPC.

7.      Again this Court has taken a similar view in the case of Jaswant S/o Kashi 
Ram Yadav Vs. Deen Dayal, reported in (2011) 2 MPLJ 576 had held that the 
duties of the Court to issue a commission by appointing an employee of the 
revenue department to get the land in dispute demarcated and for which no 
application is required. Para 10 of the said judgment is reproduced as under:

"  10.The moot question to be decided in this appeal is whether 
the property in question is of plaintiff or defendant. Both the 
parties are claiming ownership right on it. According to the 
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plaintiff he purchased the land vide registered sale deed Ext-P-2 
from Deen Dayal and the suit property is a piece of that land but 
according to the defendant it is part of the property which he 
purchased from Sudhir Shrivastava vide registered sale deed 
Ext-D-3. According to me, when there is dispute about 
demarcation of the property in question and its identity and both 
the parties are claiming it to be of their own on the basis of their 
document of title it was incumbent upon the Court itself to issue 
a commission by appointing an employee of revenue 
department not below the rank of Revenue Inspector to get it 
demarcated so that it can be identified. In the instant case my 
attention has been drawn by learned counsel for defendants to 
the application filed under Order XXVI, Rule 9, Civil Procedure 
Code but the same has been rejected at the time of the 
consideration of temporary injunction application. To me 
learned trial Court erred in substantial error of law in rejecting 
the said application. The learned First Appellate Court has also 
committed the same error by not allowing the said application. 
Indeed, it was the duty of the Court itself to issue commission by 
appointing an employee of Revenue Department not below the 
rank of Revenue Inspector to get the land in dispute demarcated 
and for its identification no application is required for that 
purpose."

8.  This court in the case of Ansuiya Bai & others. Vs. Rajendra Parsai & 
others. (W.P. No. 1915/2014) decided on 03.04.2018 has already held as under:-

19. The scope of Order 26 Rule 9 of C.P.C. is very limited. The 
trial court in any suit in which a local investigation is required 
or proper for purpose of elucidating any matter of dispute may 
appoint a Commissioner. It is settled law that the parties are 
required to prove their case by way of evidence, therefore, it is 
the duty of the plaintiff/defendant to first give evidence in 
support of their case. After the evidence of parties, if Court 
deems it proper that any issue is required to be elucidated or 
explained or clarified then the Court may appoint a 
Commissioner. The report of the Commissioner is merely a 
piece of evidence and not binding on the trial Court. It can be 
used for the purpose of appreciating the evidence on record, if 
the petitioners/ defendants No.1 and 2 are not satisfied with the 
report, they can give a better evidence in support of their case. 
The Court has already given an opportunity to them to adduce 
the evidence therefore, the defendants cannot use the 
Commissioner report to collect the evidence. Learned trial 
Court rightly rejected the application, hence, no interference is 
called for.
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   Before Mr. Justice G.S. Ahluwalia 

In view of the above, the present petition is dismissed.

Vs.

(Alongwith MP Nos. 551/2021, 552/2021, 553/2021, 

9.      Being aggrieved by the above order the SLP (C ) 15712 was filed before the 
Supreme Court of India and the same has been dismissed on 20.7.2018. In view of 
the above case law, the power conferred under Order 26 Rule 9 of the C.P.C. can 
be exercised at any stage but for a limited purpose, as decided by the learned trial 
court. 

d- vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] /kkjk 33C¼2½ ,oa flfoy 
ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 21 o vkns'k 41 fu;e 5 & vihy & fu"iknu ij 
jksd & 

Petition dismissed

10. In the present case, the demarcation has already been done by the revenue 
authorities and the petitioner/plaintiff has filed its report. If the respondents/ 
defendants are disputing the said, then the burden is on the petitioner/ plaintiff to 
prove that demarcation by adducing evidence. Once the demarcation has already 
been done by the revenue authority, there would be no need for fresh demarcation 
by appointing a Commissioner, which would be done by the same authority. As 
discussed above as per the scope of Order 26 Rule 9 of CPC if any elucidation or 
clarification will be required in future at any stage of the suit then the trial Court 
shall be competent to pass the order at the appropriate stage. 

I.L.R. 2023 M.P. 2035

MP No. 550/2021 (Jabalpur) decided on 2 May, 2023

MANAGER PARMALI WALLACE LTD.             …Petitioner                                                                                                                                                                                                                                                                                                                                                                                         

JAMNA SHAH             …Respondent                                                                            

 554/2021, 555/2021, 556/2021 & 557/2021)

A. Industrial Disputes Act (14 of 1947), Section 33C(2) and Civil 
Procedure Code (5 of 1908), Order 21 & Order 41 Rule 5 – Appeal – Stay on 
Execution – Held – O-41 Rule 5 CPC provides that mere filing an appeal 
would not operate as a stay – Mere challenge of order of Labour Court would 
not amount to stay of execution of order – Once this Court has not granted 
stay in writ petition, then there was no impediment for Labour Court to 
entertain application u/S 33C(2) of the Act – Order passed by Labour Court 
for recovery is affirmed – Petition disposed.  (Para 8)
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C. Industrial Disputes Act (14 of 1947), Section 33C(2) – Interest – 
Jurisdiction of Executing Court – Held – Labour Court while entertaining 
application u/S 33C(2) can award interest only if there is any statutory 
provision for the same – In absence of any direction in final order regarding 
payment of interest, Labour Court should not have directed for payment of 
interest on outstanding amount – Apex Court concluded that executing 
Court cannot go beyond the decree – Direction for payment of interest is set 
aside.    (Paras 22 to 29)

[k- vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] /kkjk,¡ 2¼rr½] 11¼9½] 
11¼10½]  33C¼1½ o  33C¼2½ & fMØh dk fu"iknu & flfoy U;k;ky; dh vf/kdkfjrk 
& 

B. Industrial Disputes Act (14 of 1947), Sections 2(rr), 11(9), 
11(10), 33C(1) & 33C(2) – Execution of Decree – Jurisdiction of Civil Court – 
Held – 11(9) and 11(10) do not take away the jurisdiction of Labour Court as 
provided u/S 33C(1) and 33C(2) of the Act – Section 11(9) & 11(10) merely 
creates a new forum for execution of decree – Section 11(9) & 11(10) confers 
power on civil Court to execute the award passed by Labour Court and it 
does not take away the power of Labour Court to execute the award – If an 
award is transferred to Civil Court for its execution then objection cannot be 
raised that since award was not passed by Civil Court, therefore it cannot 
execute the same.  (Para 19 & 20)

x- vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] /kkjk 33C¼2½ & C;kt & 
fu"iknu U;k;ky; dh vf/kdkfjrk &
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3. Respondent Jamna Shah had filed an application under section 33C(2) of the 
Industrial Disputes Act (hereinafter referred to as 'the I.D.Act') for recovery of the 
backwages awarded by the Labour court No.1, Bhopal by order dated 1.6.2016 in 
Case No.34/1986-I.D. Ref. By the aforesaid order it was directed that the 
respondent is entitled to receive 50% of the backwages from the date of his 
termination, i.e. 1986 till he attains the age of superannuation. The relief for 
reinstatement was denied on the ground that the respondent has already attained 
the age of superannuation. Since backwages were awarded by the Labour Court, 
therefore, an application under section 33C(2) of the I.D.Act was filed for 
recovery of the said amount. 

2. For the sake of convenience, facts of M.P.No.550/2021 shall be referred.

Anurag Gohil, for the respondent in MP Nos. 550/2021, 551/2021, 
552/2021, 553/2021, 554/2021, 555/2021, 556/2021, 557/2021.

Cases referred:

O R D E R

AIR 1992 SC 1740, (1970) 1 SCC 670, (2007) 1 GLR 545.

Ajay Mishra with Arpit Tiwari, for the petitioner in MP No. 550/2021, 
551/2021, 552/2021, 553/2021, 554/2021, 555/2021, 556/2021 & 557/2021.

4. A preliminary objection was raised by the petitioner that against the order 
dated 1.6.2016 passed in Case No.34/1986/I.D. Ref., the petitioner has already 
filed a Writ Petition No.1017/2017 which is pending consideration before the 
High Court. However, Labour Court No.1, Bhopal by order dated 16.3.2020 
passed in Case No.15/2017-I.D.Act has allowed the application filed by the 
respondent under section 33C(2) of the I.D.Act and has directed the petitioner to 
pay an amount of Rs.9,82,294.70 with 12% interest. 

G.S. AHLUWALIA, J.:- By this common order M.P.No.551/2021, 
M.P.No.552/2021, M.P.No. 553/2021, M.P.No.554/2021, M.P.No.555/2021, 
M.P.No.556/2021 and M.P.No.557/2021 shall also be decided.

5.  Challenging the order passed by the Labour Court No.1, Bhopal, it is 
submitted by the counsel for the petitioner that since W.P.No.1017/2017 which 
was filed against the original order dated 1.6.2016 is still pending, therefore, the 
Labour Court should have stayed the further proceedings awaiting the outcome of 
W.P.No.1017/2017. It is further submitted that no interest was awarded by the 
Labour Court in its original order dated 1.6.2016 and, therefore, the Labour Court 
should not have travelled beyond the original award and should not have awarded 
interest at the rate of 12% per annum. It is further submitted by counsel for the 
petitioner that by Amendment Act No.24/2010 which came into force on 
15.9.2010 sub section (9) and (10) have been inserted in section 11 of I.D.Act and 
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7. Heard the learned counsel for the parties. 

8. It is not disputed by any of the parties that there is no stay of execution of 
order dated 1.6.2016. Once, this Court has not granted any stay order in 
W.P.No.1017/2017 then it is clear that there was no impediment for the Labour 
Court to entertain the application filed under section 33C(2) of the I.D.Act. Order 
41 Rule 5 CPC provides that mere filing an appeal would not operate as a stay. 
Furthermore, counsel for the petitioner could not point out any provision of law 
from the I.D.Act to the effect that mere challenge of the order passed by the 
Labour Court would amount to stay of execution of the order. Under these 
circumstances, the submission made by counsel for the petitioner that since 
W.P.No.1017/2017 is pending before this Court then the Labour Court should not 
have entertained the application under section 33C(2) of the I.D.Act is 
misconceived and is hereby rejected. Even counsel for the petitioner could not 
point out as to why no prayer was ever made in W.P.No.1017/2017 for stay of 
effect and operation of final order dated 1.6.2016. 

thus every award made, order issued or settlement arrived at by or before Labour 
Court should be executed in accordance with the procedure laid down for 
execution of orders and decree of a Civil Court under Order 21 of the CPC and the 
Labour Court or Tribunal or National Tribunal, as the case may be, shall transmit 
any award, order or settlement to a civil court having jurisdiction and such Civil 
Court shall execute the award, order or settlement as if it were a decree passed by 
it. 

6. It is submitted that in view of section 11(10) of the I.D.Act, the Labour Court 
has lost its jurisdiction to execute the order/award passed by it under section 
33C(2) of the I.D.Act. It is further submitted that since W.P.No.1017/2017 is 
pending, therefore, this petition may also be taken up along with W.P.No. 1017/ 
2017 for analogous hearing. 

9. Be that whatever it may be. 

10. The next contention of counsel for the petitioner is that this writ petition may 
also be taken up along with W.P.No.1017/2017 for analogous hearing. 

11. The said contention made by counsel for the petitioner is liable to be rejected 
for the simple reason that the controversy involved in W.P.1017/2017 is 
completely different from the controversy involved in the present case. The 
present case arises out of the execution proceedings of the final order dated 
1.6.2016 which is under challenge before this court in W.P.No.1017/2017. If Writ 
Petition No.1017/2017 is dismissed, it will not have any adverse effect on the 
order in question and if W.P.No.1017/2017 is allowed then the respondent shall be 
under obligation to refund the amount which he would receive in execution of 
final order dated 1.6.2016. 
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(iv) any commission payable on the promotion of sales or     
business or both; 

(a) any bonus;

(I) Such allowances (including dearness allowance) as
 the workman is for the time being entitled to;

14. The operative part of the order dated 1.6.2016 reads as under :-

 but does not include -

o"kZ 1986 ls muds }kjk vf/kokf’kZdh vk;q iw.kZ fd;s tkus dh fnukad 
rd dk 50 izfr’kr fiNyk osru izkIr djus ds vf/kdkjh gSA 

(ii) The value of any house accommodation, or of supply of 
light, water, medical attendance or other amenity or of 
any service or of any concessional supply of foodgrains 
or other articles;

(b)  any contribution paid or payable by the employer 
to any pension fund or provident fund or for the 
benefit of the workman under any law for the time 
being in force;

"wages" means all remuneration capable of being expressed in 
terms of money, which would, if the terms of employment, 
expressed or implied, were fulfilled, be payable to a workman in 
respect of his employment or of work done in such employment, 
and includes-

(iii) any travelling concession;

12. It is submitted by counsel for the petitioner that by the final order dated 
1.6.2016, the Labour Court No.1 Bhopal had held that the respondent is entitled 
for 50% of the backwages from the year 1986 till their age of superannuation. 
However, it is submitted that by the impugned award, the Labour Court No.1 has 
also included the gratuity, provident fund, increment, etc. which was never 
directed to be paid by the final order dated 1.6.2016. Therefore, the Labour Court 
No.1, Bhopal has travelled beyond the order which was passed in favour of the 
respondent. 

13. Considered the submissions made by counsel for the petitioner. 

15. Thus, the golden word is backwages. The word 'wages' has been defined in 
section 2(rr) of the I.D.Act which reads as under :-

(c)  any gratuity payable on the termination of his 
service;

16. Thus, whatever amount is covered under section 2(rr) of the I.D.Act 
would be wages of an employee. Since the direction was to pay 50% of the 
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18.  So far contention of counsel for the petitioner that after the incorporation 
of section 11(10) of the I.D.Act, the Labour Court has lost its power under section 
33C(2) of the I.D.Act is concerned, the same is misconceived.

backwages from the year 1986 till the date of their superannuation, therefore, the 
respondent is entitled for all the enhancements which must have taken place 
during this period, i.e. from the year 1986 till the date of his superannuation.

17.  Counsel for the petitioner could not point out as to how the calculation 
done by the Labour Court No.1 is bad in law. In view of section 2(rr) of the I.D.Act 
it is held that the Labour Court did not commit any mistake by directing recovery 
of Rs.9,82,294.74 from the petitioner. 

19.  Section 11(9) and 11(10) of the I.D. Act do not take away the jurisdiction 
of the Labour Court as provided under section 33C(1) and C(2) of the I.D.Act. 
Section 11(9) and 11(10) of the I.D.Act merely creates a new forum for the 
execution of the decree.

20.  A decree can be executed by a court which passed it or by a court to which 
it is sent for execution. Therefore, if an award is transferred to civil court for its 
execution then objection cannot be raised that since the award was not passed by 
the civil court, therefore, it cannot execute the same. In fact, section 11(9) and 
11(10) of the I.D.Act confers power on the civil court to execute the award passed 
by the Labour Court and it does not take away the power of the Labour Court to 
execute the award. 

24.  The Supreme Court in the case of State Bank of India v. M/s Indexport  
Registered and others, reported in AIR 1992 SC 1740 has held that no executing 
court can go beyond the decree and all the pleas as to the rights which the 
petitioner had, should have been taken during the trial and not after the decree is 
put for execution.

21.  Counsel for the petitioner could not point out as to how the incorporation 
of section 11(9) and 11(10) of the I.D.Act would make the provision of section 
33C of the I.D.Act otiose.

23.  If power is conferred on the executing Court to go beyond the decree then 
it would amount to modification of the decree which otherwise can only be done 
by a superior court. Thus, by enabling the executing court to go beyond the decree, 
the powers of the superior court cannot be conferred on it.

25.  The Supreme Court in the case of Vasudev Dhanjibhai Modi v. Rajabhai 
Abdul Rehman, reported in (1970) 1 SCC 670 has held that the Executing Court 

22.  So far as the contention of counsel for the petitioner that the Labour Court 
should not have awarded 12% interest is concerned, the same appears to have 
considerable force.
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32.  With aforesaid observations, M.P.No.550/2021, M.P.No.551/2021, 
M.P.No.552/2021, M.P.No.553/2021, M.P.No.554/2021, M.P.No.555/2021, 
M.P.No.556/2021 and M.P.No.557/2021 are disposed of.

cannot go beyond the decree and the executing court must take the decree 
according to its tenor. Even if the decree is erroneous, still it is binding between 
the parties.

31.  Since, the original order passed by the Labour Court is already under 
challenge in a writ petition filed before this court, therefore, it is observed that any 
payment which shall be made in compliance of the impugned order shall be 
subject to the outcome of W.P.No.1017/2017. The respondents are directed to 
furnish necessary security as well as undertaking that in case of any variation or 
setting aside of the original order then the amount so received by them shall be 
refunded without any protest. 

30.  Accordingly, the order dated 16.3.2020 passed by Labour Court No.1 
Bhopal in Case No.15/17-I.D. Act is affirmed subject to the modification 
mentioned above.

27.  Thus it is clear that the Labour Court being akin to an executing court 
cannot go beyond the award passed by the same court.

28.  Counsel for the respondent could not point out any provision of law which 
mandates the payment of interest on delayed payment. Since no direction with 
regard to accrual of interest on the delayed payment was given, therefore, the 
Labour Court while entertaining an appliation (sic: application) under section 
33C(2) of the I.D.Act can award interest only if there is any statutory provision for 
the same. Since counsel for the respondent could not point out any such provision 
of law, therefore, this Court is of the considered opinion that in absence of any 
direction in the final order regarding payment of interest, the Labour Court should 
not have directed for payment of the outstanding amount along with interest of 
12%.

Order accordingly

26.  Gauhati High Court in the case of Lakheswar Hazarika Vs. Presiding 
Officer and ors. Reported in (2007)1 GLR 545 has held that the executing court 
cannot go behind the decree nor can it add or subtract from the provisions of the 
decree, the same limitation can also apply to the Labour Court.

29.  Thus, the direction to pay the outstanding amount with 12% interest was 
beyond the competence of the Labour Court. Accordingly, the said direction is 
hereby set aside.
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I.L.R. 2023 M.P. 2042 (DB)

Cases referred:

Rishabh Gupta, for the petitioner.

Before Mr. Justice S.A. Dharmadhikari & Mr. Justice Hirdesh
MP No. 3024/2023 (Indore) decided on 5 July, 2023

Vs.

KAMAL KISHORE GAUR …Petitioner      

IDFC FIRST BANK LTD. & ors.                      …Respondents

A. Securitization and Reconstruction of Financial Assets and 
Enforcement of Security Interest (SARFAESI) Act (54 of 2002), Section 14 – 
Competent Authority – Held – CJM is very much competent to deal with the 
application u/S 14 of 2002 Act – Order passed by CJM, Indore is not hit by 
any illegality or incompetency.    (Para 13)

d- foRrh; vkfLr;ksa dk izfrHkwfrdj.k vkSj iquxZBu rFkk izfrHkwfr fgr dk 
izorZu (SARFAESI) vf/kfu;e] ¼2002 dk 54½] /kkjk 14 & l{ke izkf/kdkjh & 

B. Securitization and Reconstruction of Financial Assets and 
Enforcement of Security Interest (SARFAESI) Act (54 of 2002), Section 14 – 
Notice – Held – Competent authority is not required to notice either to the 
borrowers or the third party, he is only required to verify from the bank/ 
institution whether notice u/S 13(2) of the 2002 Act has been issued/served or 
not – Petition dismissed.   (Para 13 & 14)

[k- foRrh; vkfLr;ksa dk izfrHkwfrdj.k vkSj iquxZBu rFkk izfrHkwfr fgr dk 
izorZu (SARFAESI) vf/kfu;e] ¼2002 dk 54½] /kkjk 14 & uksfVl &

 (2019) 20 SCC 47, (2013) 9 SCC 620, AIR 2018 MP 209, WP No. 
10672/2023 order passed on 08.05.2023.

Rohit Saboo, for the respondent No. 1. 

O R D E R

The Order of the Court was Passed by:
SUSHRUT ARVIND DHARMADHIKARI, J.:- Heard finally with the onsent of both 
the parties.
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5. Learned counsel for the respondent submitted that petitioner has not filed 
any document to show that he is the tenant and, therefore, if the tenant has any 
grievance, instead of objecting under Section 14 of SARFAESI Act proceedings, 
he could have approached the learned Debt Recovery Tribunal (referred to as 
'DRT' hereinafter) u/S 17(4A) of the SARFAESI Act, if at all there is any threat of 
dispossession. The DRT has powers to examine the matter and after recording of 
evidence, pass appropriate orders. The petitioner without availing the aforesaid 
remedy has approached this Court, therefore, the petition deserves to be 
dismissed.

3. The petitioner in the present case is aggrieved by the actions taken by
the respondent no.1/bank, in as much as, it is going to take possession of the 
secured asset by virtue of the order passed by the CJM, Indore.  

4. The contention of learned counsel for the petitioner is that according to 
Section 14 of SARFAESI Act, only the Chief Metropolitan Magistrate(referred to 
as 'CMM hereinafter) or the District Magistrate(referred to as 'DM hereinafter), as 
the case may be, can assist the secured creditors for taking possession of the 
secured assets, therefore, the impugned order passed by the CJM in this case is 
without jurisdiction. 

2. The brief facts of the case are that the petitioner is the erstwhile owner
of the secured assets. The petitioner sold the property forming the secured assets 
to the borrowers of respondent no.1 on 20.09.2020. The borrowers in this case are 
respondent no.2 and 3. The borrowers took loan facility from respondent no.1/ 
bank. When the borrowers failed to repay certain installments, the respondent 
no.1/bank took measures under the SARFAESI Act and ultimately, filed an 
application u/S 14 of the SARFAESI Act before the learned CJM, Indore to take 
administrative assistance for obtaining possession of the secured assets. The 
CJM, Indore passed the impugned order directing the respondent no.1 to take the 
physical possession of the secured assets. After the petitioner having sold the 
property is in occupation of the secured asset as a tenant. Accordingly, the instant 
petition is filed. 

6. Heard, learned counsel for the parties and perused the record. 

In this petition under Article 227 of the Constitution of India, the 
petitioner has assailed the illegality, validity and propriety of the order dated 
13.05.2023 (Annexure P-7) and 30.12.2022(Annexure P-2) passed by the Chief 
Judicial Magistrate(referred to as 'CJM' hereinafter), Indore as per Section 14 of 
the Securitization and Reconstruction of Financial Assets and Enforcement of 
Security Interest Act, 2002(referred to as 'SARFAESI Act' hereinafter). 

7. The two core legal questions involved in this petition are :
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(i) Whether the CJM can exercise powers u/S 14 of the
SARFAESI Act?

“  34. Notably, the powers and functions of the CMM and 
the CJM are equivalent and similar,  in  relation  to  matters 
specified in the Cr. P.C. . These expressions (CMM and CJM) 
are interchangeable and synonymous to each other. Moreover, 
Section 14 of the 2002 Act does not explicitly exclude the CJM 
from dealing with the request of the secured creditor  made  
thereunder.   The power  to  be  exercised under Section 14  of 
the 2002 Act by the concerned authority is, by its very nature, 
nonjudicial or State's coercive power. Furthermore, the 
borrower or the persons claiming through borrower or for that 
matter likely to be affected by the proposed action being in 
possession of the subject property, have statutory remedy under 
Section 17 of the 2002 Act and/or judicial review under Article 
226of the Constitution of India. In that sense, no prejudice is 
likely to be caused to the borrower/lessee; nor is it possible to 
suggest that they are rendered remediless in law. At the  same  
time,  the  secured creditor  who  invokes  the process under Section 
14 of the 2002 Act does not get any advantage muchless added 
advantage. Taking totality of all these aspects, there is nothing 
wrong in giving expansive meaning to the expression" CMM", as 
inclusive of CJM concerning nonmetropolitan area, who is 
otherwise competent to discharge administrative as well as 
judicial functions as delineated in the Cr.P.C. on the same terms 
as CMM. That interpretation would make the provision more 
meaningful. Such interpretation does not militate against the 
legislative intent nor it would be a case of allowing an unworthy 

8. So far as the answer to the first question is concerned, this question came 
up for consideration before The Hon'ble Apex Court in the case of Authorized 
Officer. Indian Bank Vs. D. Visalakshi and Another reported in (2019) 20 SCC 47. 
The Apex Court was tasked to deal with the contrary views being taken from 
various High Courts in the country. The High Court of Bombay, Calcutta, Madras, 
Madhya Pradesh and Uttarakhand interpreted the said provision to mean that only 
the CMM in metropolitan areas and the DM in non-metropolitan areas were 
competent to deal with the applications u/S 14 of the SARFAESI Act whereas on 
the other hand High Courts of Kerela, Allahabad, Andhra Pradesh and Karnataka 
took a contrary view and concluded that the provision does not debar or preclude 
the CJM to exercise the powers u/S 14 of the Act. The Apex Court in the case of 
Authorized Officer, Indian Bank (supra) has held thus:

(ii) Whether the borrower can and /or "any other person" is 
required to be given an opportunity of hearing before passing 
the order u/S 14 of the SARFAESI Act?
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10.  This Court was also loathed with the similar question in the case of Aditya 
Birla Finance Ltd. Vs. Shri Carnet Elias Fernandes reported in AIR 2018 MP 209 
wherein it has been held that:

person or authority to undertake inquiry which is limited to 
matters specified in Section 14  of the 2002 Act.

44. Suffice it to observe that keeping in mind the subject and 
object of the 2002 Act and the legislative intent and purpose 
underlying Section 14 of the 2002 Act, contextual and purposive 
construction of the said provision would further the legislative 
intent. In that, the power conferred on the authorised officer in 
Section 14 of the 2002 Act is circumscribed and is only in the 
nature of exercise of State's coercive power to facilitate taking 
over possession of the secured assets.

9.  So far as the answer to Question No.2 is concerned, the maiden attempt to 
decide the said question was made by the Apex Court in the case of Standard 
Chartered Vs. Noble Kumar & Others reported in (2013) 9 SCC 620 wherein the 
Apex Court has observed thus:

"  25. The satisfaction of the Magistrate contemplated under the 
second proviso to Section 14(1) necessarily requires the 
Magistrate to examine the factual correctness of the assertions 
made in such an affidavit but not the legal niceties of the 
transaction. It is only after recording of his satisfaction the 
Magistrate can pass appropriate orders regarding taking the 
possession of the secured asset."

54. To sum up, we hold that the CJM is equally competent to 
deal with the application moved by the secured creditor under 
Section 14 of the 2002 Act. We accordingly, uphold and approve 
the view taken by the High Courts of Kerala, Karnataka, 
Allahabad and Andhra Pradesh and reverse the decisions of the 
High Courts of Bombay, Calcutta, Madras, Madhya Pradesh 
and Uttarakhand in that regard. Resultantly, it is unnecessary to 
dilate on the argument of prospective overruling pressed into 
service by the secured creditors (Banks)."

30. In view of the aforesaid, we find that the order of the learned 
Single Bench allowing the writ petition cannot be sustained in 

"  29. Thus, the proceedings under Section 14 of the Act are not 
proceedings to adjudicate the rights of the parties. Therefore, no 
notice is contemplated to be served upon the debtor, as such 
proceedings are taken only after serving notice under  Section 
13 of the Act.
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law. The same is set aside and the order of the District 
Magistrate is restored. The present appeal stands allowed."

12. This Court in the case of Fullerton India Co. Ltd Vs. Additional
District Magistrate in W.P. No. 10672 of 2023 vide order dated 8th May,
2023 relying upon the case of Aditya Birla Finance Ltd. (supra) held that no 
opportunity of hearing is required to be given to the borrower at any stage. Also, 
even if the borrower appears suo motu, it must not be heard as proceedings u/S 14 
of the SARFAESI Act as the same is not adjudicatory in nature. 

13. In view of the aforesaid discussion and the various pronouncements
of the Apex Court, the answer to first question would be that the CJM, is very 
much competent to deal with the application u/S 14 of the SARFAESI Act. In 
other words, the order passed by the CJM, Indore is not hit by any illegality or 

"  ........Concededly,  the nature of inquiry to be conducted by the 
designated authorities under the 2002 Act, is spelt out in Section 
14 of the 2002 Act. The same is circumscribed and is limited to 
matters specified in Clauses (i) to (ix) of the first proviso in 
subsection (1) of Section 14 of the 2002 Act, inserted in 2013. 
Prior to the insertion of that proviso, it was always understood 
that in such inquiry, it is not open to adjudicate upon 
contentious pleas regarding the rights of the parties in any 
manner. The stated authorities could only do verification of the 
genuineness of the plea and upon being satisfied that it is 
genuine, the adjudication thereof could then be left to the Court 
of competent jurisdiction.

33. Suffice to observe that an inquiry conducted by the stated 
authority under Section 14 of the 2002 Act, is a sui generis 
inquiry. In that, majorly it is an administrative or executive 
function regarding verification of the affidavit and the relied 
upon documents filed by the parties. That inquiry is required to 
be concluded within the stipulated time frame. While 
undertaking such an inquiry, as is observed by this Court, the 
authority must display judicious approach, in considering the 
relevant factual position asserted by the parties. That 
presupposes that it is a quasijudicial inquiry though, a 
nonjudicial process. The inquiry does not result in adjudication 
of inter se rights of the parties in respect of the subject property 
or of the fact that the transaction is a fraudulent one or 
otherwise. "

11.  The Apex Court in the case of Authorized Officer, (supra) went to throw 
light on the operation and application of Section 14 of the SARFAESI Act. 
Relevant extracts of the judgment are as follows:
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incompetency. So far as opportunity of hearing to the borrower while deciding the 
application u/S 14 of the SARFAESI Act is concerned, in the light of the judgment 
passed in the case of Standard Chartered (supra), Aditya Birla Finance Ltd. 
(supra) & Authorized Officer Indian Bank (supra), the CMM/DM/CJM is not 
required to notice either to the borrowers or the third party, they are only required 
to verify from the bank/institution whether notice u/S 13(2) of the SARFAESI Act 
has been issued/served or not. 

VIJAY                                                                     …Petitioner                                                                                                                                                                                                                         
MP No. 2141/2023 (Jabalpur) decided on 2 August, 2023

Petition dismissed

Vs.

15.   The interim order granted by this Court on 15.06.2023 stands vacated.

14. In view of the aforesaid, the present petition is bereft of merit and 
substance and, therefore, the same deserves to be and is hereby dismissed. No 
order as to cost. 

I.L.R. 2023 M.P. 2047

STATE OF M.P. & ors.              …Respondents

Before Mr. Justice Vishal Dhagat

A. Criminal Procedure Code, 1973 (2 of 1974), Section 451/457 
and Excise Act, M.P. (2 of 1915), Sections 34, 47-A & 47(1) – Interim Custody of 
Seized Vehicle – Jurisdiction of Magistrate – Held – As per Section 47(1) of 
1915 Act, there is a bar on power of Magistrate to exercise its jurisdiction to 
release the vehicle on supurdnama, if intimation has been sent to him u/S 
47-A by Executive Magistrate – He is barred from exercising the power until 
proceedings u/S 47-A pending before District Magistrate/Collector have 
been disposed of.   (Para 9)

d- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 451@457 ,oa vkcdkjh 
vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk,¡ 34] 47&A o 47¼1½ & tCr'kqnk okgu dh varfje 
vfHkj{kk & eftLVsªV dh vf/kdkfjrk & 

B. Criminal Procedure Code, 1973 (2 of 1974), Section 451/457 
and Excise Act, M.P. (2 of 1915), Sections 34, 47-A & 47(1) – Confiscation of 
Seized Vehicle – Jurisdiction of Magistrate – Held – If Collector has passed an 
order of confiscation u/S 47-A, then Magistrate shall not pass any order in 
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C. Excise Act, M.P. (2 of 1915), Section 47(1) and Wild Life 
(Protection) Act (53 of 1972), Section 39(1)(d) – Confiscation Proceedings – 
Difference – Discussed and explained.  (Paras 5 to 10)

(Para 9)

this regard – Judicial Magistrate can proceed with the trial but will not pass 
any order of confiscation, if intimation of the same has been given to him.                                

Case referred:

(2008) 14 SCC 624.

Ashok Kumar Tiwari, for the petitioner.

3. Learned counsel for the petitioner has challenged impugned order on 
ground that vehicle in question, at the time of seizure was being driven by Mohit 
Mandal i.e. neighbour of petitioner. It is submitted that petitioner is not accused in 
the case, therefore, his vehicle cannot be confiscated. In these circumstances, 
prayer is made for setting aside impugned order. Learned counsel for the 
petitioner relied on judgment passed by Apex Court in the case of State of M.P. vs. 
Madhukar Rao, (2008) 14 SCC 624. On strength of aforesaid judgment, it was 

Narendra Chourasia, G.A. for the respondents. 

O R D E R

2. Respondent no.3 has initiated proceedings for confiscating of Scooty 
vehicle bearing no.MP-MV-3221 owned by Vijay, Son of Ravi. Petitioner was 
proceeded exparte as he did not appear after service of notice. District Magistrate 
found that vehicle in question was used in transportation of 50 bulk litres of 
country made liquor without any licence or permit. In said circumstances vehicle 
was confiscated in favour of State Government.

[k- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 451@457 ,oa vkcdkjh 
vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk,¡ 34] 47&A o 47¼1½ & tCr'kqnk okgu dk vf/kgj.k 
& eftLVsªV dh vf/kdkfjrk &

VISHAL DHAGAT, J.:- Petitioner has filed this petition under Article 227 
of Constitution of India, challenging order dated 5.8.2022 passed by Additional 
District Magistrate, Betul i.e. respondent no.3.

x- vkcdkjh vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk 47¼1½ ,oa oU; tho 
¼laj{k.k½ vf/kfu;e ¼1972 dk 53½] /kkjk 39¼1½¼d½ & vf/kgj.k dk;Zokfg;ka & varj & 
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4. Heard learned counsel for the parties. 

(i).  State Government challenged order of Magistrate in revision 
before Sessions Judge, Raipur. Sessions Court held that Magistrate disregarded 
Section 39(1)(d) of Wild Life (Protection) Act and stated that court has no power 
to release the vehicle on supurdnama. Power under section 451 of CrPC, can be 
exercised only in respect of vehicle seized by police officer and order of 
Magistrate was set aside. 

(ii).  State Government challenged order before High Court in writ 
petition. Full Bench of High Court held that Magistrate's power to release the 
vehicle was not affected by the legislative changes in the Act relied upon by the 
State and in appropriate cases it was open to the Magistrate to pass an order of 
interim release of vehicle. 

argued that Magistrate cannot pass an order of confiscation until case has been 
finally decided by Magistrate. 

5. Perused the order passed by the Apex Court. In aforesaid judgment passed 
by Apex Court question was "whether vehicle or vessel seized under section 
50(1)(c) Wild Life (Protection) Act, 1972 is put beyond the power of Magistrate to 
direct its release during pendency of trial in exercise of power under section 451 
CrPC, 1973 ?" 

6. Brief facts of said case was that vehicle Tata Sumo was seized as it was 
carrying 206 Kg. of antlers. Vehicle was owned by Madhukar Rao and it was 
submitted that vehicle was borrowed by his friend and neighbour Shri Lohiya to 
visit his ailing father. Case is registered against him and he is an accused in the 
case. Madhukar Rao was neither an accused in the case nor is he connected with 
the offence. In these circumstances he had filed an application before the 
Magistrate for release of his vehicle on supurdnama which was allowed. 

(iii). Order passed by High Court was challenged before Apex Court. 
Apex Court in its judgment held that High Court had correctly appreciated the 
facts of law. In the case it was held that provision under section 39(1)(d) of the Act, 
will come into play only after a court of competent jurisdiction found the 
accusation and the allegations made against the accused is true and recorded a 
finding that the seized vehicle was, as a matter of fact, used in commission of 
offence. Any attempt to operationalise Section 39(1)(d) of the Act merely on basis 
of seizure and accusations/allegations levelled by the department authorities 
would bring it into conflict with the constitutional provisions and would render it 
unconstitutional and invalid.

7. Section 39(1)(d) of the Act is reproduced as under:-

I.L.R. 2023 M.P. Vijay Vs. State of M.P.



2050 I.L.R. 2023 M.P.

"47. Order of confiscation.— (1) Where in any case tried 
by him the Magistrate, decides that anything is liable to 
confiscation under Section 46, he shall order confiscation of the 
same :

Provided that where any intimation under clause (a) of sub -
section (3) of Section 47-A has beer received by the Magistrate, 
he shall not pass any order in regard to confiscation as aforesaid 
until the proceedings pending before the Collector under 
Section 47-A in respect of thing as aforesaid have been disposed 
of, and if the Collector has ordered confiscation of the same 
under sub-section (2) of Section 47-A, the Magistrate shall not 
pass any order in this regard.”

9. As per aforesaid section, there is bar on power of Magistrate to exercise its 
jurisdiction to release the vehicle on supurdnama if intimation has been sent to 
him under section 47-A of M.P. Excise Act by Executive Magistrate and he is 
barred from exercising the power until proceedings under section 47-A of the Act 
which is pending before District Magistrate/Collector have been disposed of.   
Section 47-A lays down for confiscation of intoxicants, articles, implements, 
utensils, materials and conveyance if same is used for commission of offence 
under section 34(1)(a) & (b) of M.P. Excise Act and quantity of liquor is found to 
be more than 50 bulk litres and if Collector/District Magistrate has passed an 
order of confiscation under section 47-A of the Act, then Magistrate shall not pass 
any order in this regard. Section 47-A of the Act, only states that use of vehicle in 
commission of offence. Bar has been created only in respect of passing an order of 

shall be the property of the State Government, and, where such 
animal is hunted in a sanctuary or National Park declared by the 
Central Government, such animal or any animal article, trophy, 
uncured trophy or meat [derived from such animal, or any 
vehicle, vessel, weapon, trap or tool used in such hunting] shall 
be the property of the Central Government."

8.  Said section lays down that vehicle, vessel, weapon, trap or  tool which 
has been used for committing an offence and has been seized under the provisions 
of this Act, will be the property of the State Government. Provision under section 
39(1)(d) of the Act, is different from the provisions regarding confiscation of 
vehicle under Excise Act, 1915. Confiscation procedure is laid down in Section 
47(1) of M.P. Excise Act, which is reproduced as under:-

"39. Wild animals, etc., to be Government property- (1) 
Every -

(d) vehicle, vessel, weapon, trap or tool that has been used for 
committing an offence and has been seized under the provisions 
of this Act, 
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Vs.                                   

Before Mr. Justice G.S. Ahluwalia

confiscation of vehicle and Magistrate shall not proceed to pass orders on 
confiscation of vehicle but Magistrate is free to proceed with trial of the case for 
commission of offence which means that Judicial Magistrate can proceed with 
trial of a case under Excise Act but will not pass on order of confiscation in regard 
to vehicle if intimation of same has been given to him and District 
Magistrate/Collector is proceeding in the case for confiscation of vehicle. If order 
of confiscation has been passed by Executive Magistrate then same will be final 
and Judicial Magistrate will not pass any order regarding confiscation.

Petition dismissed

SHASHIKALA & ors.            …Respondents

12. In view of same, Misc. Petition filed by the petitioner is dismissed with 
liberty to petitioner to approach Appellate Authority or Revisional Court in
accordance with the M.P. Excise Act.

MA No. 2244/2015 (Jabalpur) decided on 10 May, 2023

10. Section 39(1)(d) of Wild Life (Protection) Act   provides that if  vehicle is 
used for commission of offence and seized then same will become property of 
State Government.  No hearing, trial, etc. is provided, therefore, Supreme Court 
held that confiscation will take place once trial is concluded. However, under 
section 47(1) of M.P. Excise Act, procedure for confiscation with opportunity of 
hearing is provided and further aggrieved person has remedy of appeal and 
revision, therefore, scheme of two sections i.e. under Wild Life (Protection) Act, 
1972 and M.P. Excise Act, 1915 is entirely different. 

11. Trial of accused and confiscation of vehicle are proceeded parallel to each 
other and there is no bar for District Magistrate/Collector to wait until criminal 
proceedings have been finally decided by Judicial Magistrate. In these 
circumstances, judgment relied on by learned counsel for the petitioner in the case 
of Madhukar Rao (Supra) is not applicable in the present case.

I.L.R. 2023 M.P. 2051

NEW INDIA ASSURANCE CO. LTD.  …Appellant                                                                         

Motor Vehicles Act (59 of 1988), Section 66(3)(p) & 163-A – Liability of 
Insurer – Held – Auto was not having permit and it was not being taken for 
repair purpose – Auto was not empty thus Section 66(3)(p) would not apply – 
Driver was not having driving license – Insurance company not liable to pay 
compensation – Since deceased was sitting in the auto and doctrine of 
contributory negligence would not apply and doctrine of composite negligence 
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(Paras 10 to 15)

2. The facts necessary for disposal of the present appeal in short are that the 
claimants filed an application under Section 163-A of Motor Vehicles Act for 
compensation of Rs.10,00,000/- on the ground that the deceased Vansh Bahadur 
Dwivedi was driving the auto bearing registration No.MP 17 R 1141. He was 
taking the auto for mechanical repairs. All of a sudden there was a collision 
between heavy vehicle and the auto, as a result the deceased died on the spot on 
22.12.2011.

Dinesh Kaushal, for the appellant. 

eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 66¼3½¼p½ o 163&A & chekdrkZ dk 
nkf;Ro &

would apply, the entire liability is of the owner of the vehicle. 

Case referred :

(2020) 1 TAC 353 SC.

Nitya Nand Mishra, for the respondent Nos. 1 to 6.

O R D E R

G.S. AHLUWALIA, J.:- This Miscellaneous Appeal under Section 173 of 
Motor Vehicles Act has been filed against the award dated 18.08.2015 passed by 
Motor Accident Claims Tribunal, Rewa (M.P.) in MACC No.185/2012.

4. Challenging the award passed by the Claims Tribunal, it is submitted by 
the counsel for the appellant that since the auto was not having permit therefore, 
the Insurance Company is not liable to pay compensation amount. Since the 
deceased has stepped into the shoes of the owner of the vehicle, therefore, the 
claim petition under Section 163-A of the Motor Vehicles Act was not 
maintainable and accordingly, relied upon the judgment passed by the Supreme 
Court in the case of Ramkhiladi and Another Vs. The United India Insurance 
Company and Another reported in (2020) 1 TAC 353 SC.

3. It appears that the identity of the heavy vehicle could not be established 
and accordingly, the claim petition was filed against the owner of the auto as well 
as the Insurance Company of the auto. The Claims Tribunal by the impugned 
award has awarded a sum of Rs.4,84,700/-.

5. Per contra, the counsel for the respondents No.1 to 6 has supported the 
findings recorded by the Claims Tribunal.
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6. Heard the learned counsel for the appellant.

8.  The claimants have also filed the photographs of the accident as Exhibits 
P/9 to P/12. Two persons have lost their lives but surprisingly, the correct 
photographs of the accident have not been placed on record. In photographs, 
Exhibits P/10 and P/12, the dead body of probably Vansh Bahadur is visible. 
Jamuna Prajapati in FIR, Exhibit P/1, had specifically mentioned that the legs of 

7. It is the case of the claimants that the deceased was taking the auto for 
mechanical repair purposes. Jamuna Prajapati had lodged an FIR, Exhibit P/1. In 
the FIR, it is mentioned that on 22.12.2011, Vansh Bahadur Dwivedi, Umashankar 
as well as Jamuna Prajapati were going back towards their house after admitting 
their relative in the hospital. The auto was being driven by Umashankar, whereas 
Jamuna Prajapati and Vansh Bahadur/ deceased were sitting in the auto. At about 
4.00 pm, when the auto reached near the Bazar, it was dashed by unknown truck, 
which was coming from the side of Allahabad. Because of collision, the auto was 
badly damaged. Jamuna Prajapati/ complainant fell out of the auto, whereas 
Umashankar got trapped in the auto. The legs of Vansh Bahadur also got 
entangled in the auto. Umashankar and Vansh Bahadur have expired and their 
dead bodies are lying on the road. Thus, it is clear from the FIR that three persons 
were sitting in the auto and in fact auto was being driven by Umashankar, whereas 
it is the case of the claimants that although, Umashankar Upadhyay was the owner 
of the auto but Vansh Bahadur was driving the auto. In clause 16 of the claim 
petition, it is mentioned that since Umashankar Upadhyay has expired therefore, 
his wife has been impleaded as respondent but in paragraph 11 of the claim 
petition, it is specifically mentioned that Vansh Bahadur as well as Umashankar 
have expired in the accident. The claim petition is completely silent about the 
presence of Jamuna Prajapati. The claimants themselves have relied upon the 
FIR, Exhibit P/1, in which it is specifically mentioned that the complainant 
Jamuna Prajapati, deceased Umashankar Upadhyay and Vansh Bahadur were 
coming back from the hospital. It is not mentioned that the auto was being taken 
for mechanical repair purposes. The appellant has examined Shraddha 
Shrivastava (D.W.1), who has proved the certificate that the auto was not having 
any permit, Exhibit D/1. The appellant has also examined Ratan Kumar Ghosh 
(D.W.2), who has proved that the deceased was having the driving licence to drive 
LMV and motor cycle with gear. But one thing is clear that the claimants 
themselves have relied upon the FIR, Exhibit P/1, in which it was specifically 
mentioned that Umashankar was driving the auto. For the reasons best known to 
the claimants, they have twisted the facts of the case and they have claimed that in 
fact it was Vansh Bahadur, who was driving the auto. This twisting of facts must 
have been done for the simple reason that Umashankar Upadhyay must not be 
having any driving licence at all. 
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9. Furthermore, from the photograph, Exhibit P/11, in which the background 
of the place of accident is also clearly visible, it is clear that the auto was on the 
extreme right side of the road, whereas it should have been on the extreme left side 
of the road. Thus, it is clear that Umashankar Upadhyay was driving the auto on 
the wrong side of the road, which majorly contributed to the accident.

10. From the contents of FIR, Exhibit P/1, it is clear that in fact it was Umashankar 
Upadhyay, who was driving the auto and not Vansh Bahadur as claimed by the 
claimants. It is not out place to mention here that the present claim petition was 
filed by the legal representatives of Vansh Bahadur. Since Vansh Bahadur was 
sitting in the auto, therefore, the principle of contributory negligence would not 
apply and the principle of composite negligence would apply and the claimants of 
the such victim can file a claim petition against the owner, driver and Insurance 
Company of both the offending vehicles or against the owner, driver and 
Insurance Company of one of the vehicle. Since the whereabouts of the heavy 
vehicle, which collided with the auto, could not be traced, therefore, the claim 
petition was filed against the owner and Insurance Company of the auto. Since, it 
is the case of composite negligence, therefore, the claim petition was maintainable 
against the owner and the Insurance Company of the auto.

11. The appellant has successfully proved that the auto was not having permit. 
Now the only question for consideration is as to whether the provisions of Section 
66(3)(p) of the Motor Vehicles Act would apply or not?

Vansh Bahadur got entangled in the auto itself. From the photographs, Exhibit 
P/10 and P/12, it is clear that the legs of the deceased were entangled in the auto 
and the remaining body of the deceased was lying on the road. However, the dead 
body of Umashankar is not visible. It was the case of Jamuna Prajapati in FIR, 
Exhibit P/1, that Umashankar Upadhyay had got stuck in the auto but it appears 
that the photograph of the dead body of Vansh Bahadur was taken after removing 
the dead body of Umashankar from the auto. Why this manipulation was done by 
the claimants is not clear. But one thing is clear that they have not approached the 
Claims Tribunal with clean hands and they have tried to twist the facts of the case.

13. It is clear from the abovementioned provision that if a transport vehicle is 
proceeding for repair purposes and is completely empty, then the requirement of 
permit would not apply. However, in the present case, undisputedly three persons 
were travelling, out of whom two lost their lives. From Naksha Panchayatnama, 
Exhibit P/2, it is clear that the name of the deceased was mentioned as 

12. Section 66(3)(p) of the Motor Vehicles Act reads as under:

"(p) to any transport vehicle while proceeding empty to any 
place for purpose of repair."
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17. The appeal succeeds and is hereby allowed to the extent mentioned above.

16. With aforesaid modification, the award dated 18.08.2015 passed by Motor 
Accident Claims Tribunal, Rewa (M.P.) in MACC No.185/2012 is hereby 
affirmed.

Appeal allowed

Umashankar alias Kallu and in Naksha Panchayatnama, Exhibit P/3, the name of 
the deceased was mentioned as Vansh Bahadur. In the Merg intimation, Exhibit 
P/4, which was lodged by Jamuna Prajapati, the names of the deceased were 
mentioned as Umashankar Upadhyay and Vansh Bahadur. Vinod Kumar Dwivedi 
(A.W.4) has also stated that after the accident when he reached on the spot, he 
found that the dead bodies of two persons were lying there. Thus, it is clear that in 
fact, the auto was not empty and accordingly, Section 66(3)(p) of the Motor 
Vehicles Act would not apply. 

15. So far as the question of quantum is concerned, although the claimants had 
filed a claim petition under Section 163-A of the Motor Vehicles Act but this Court 
has already come to a conclusion that in fact Umashankar Upadhyay was driving 
the auto and the claimants have wrongly twisted the fact. Since the deceased 
Vansh Bahadur was sitting in the auto and the doctrine of contributory negligence 
would not apply and the doctrine of composite negligence would apply, therefore, 
it is directed that the entire liability is of the owner of the offending vehicle i.e. 
respondent No.7 and the Insurance Company is exonerated from its liability in its 
entirety.

14. Since the auto was being driving by Umashankar Upadhyay and it is not 
the case of the claimants that Umashankar Upadhyay was having any licence to 
drive the auto. On the contrary, the claimants with a malafide intention have 
twisted the facts and claimed that Vansh Bahadur was driving the auto. Even the 
auto was not having permit coupled with the fact that auto was not being taken for 
repair purposes. Thus, this Court is of the considered opinion that the driver of the 
auto Umashankar was not having any driving licence at all. Accordingly, the 
Insurance Company is not liable to pay the compensation. Under the facts and 
circumstances of the case, specifically when the claimants have not approached 
with clean hands, even the doctrine of pay and recover would not apply.
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A.S. Kutumbale with B.S. Gandhi, for the appellants. 

MA No. 1434/2006 (Indore) decided on 5 July, 2023

KAMLA BAI (SMT.) & ors.  …Appellants                                                                                                                                                           

Before Mr. Justice Vijay Kumar Shukla

Civil Procedure Code (5 of 1908), Order 41 Rule 23-A – Remand – Held 
– Application under O-16 R-1 CPC was rejected by trial Court and suit was 
dismissed as barred by limitation – Appellate Court allowed the application 
and remanded the matter – Order of remand cannot be passed merely for 
purpose of allowing a party to fill up lacuna in the case and further, the 
appellate Court while remanding the case did not decide the issue relating to 
limitation – Order of remand is erroneous and thus cannot be sustained. 

O R D E R

Rasik Sugandhi, for the respondents/defendants No. 4 & 6.

2. Facts of the case are that plaintiff/respondent filed a suit for declaration and 
permanent injunction stating that the plaintiff had a house in village Lekoda, 
district Ujjain. Adjacent to the hosue (sic: house) of the plaintiff, the house of the 
defendant-appellant No. 1 is situated. On the right side of the plaintiff, the house 
of it open land (Bada) of the ownership of the plaintiff is situated. Size of that land 

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 41 fu;e 23&A & izfrisz"k.k & 

Vs.                                   

 (Para 10 & 12)

Cases referred :

VIJAY KUMAR SHUKLA, J.:- The present appeal is filed under Order 41 
Rule 23 of CPC against the order dated 31.3.2006 passed by I ADJ, Ujjain in Civil 
Appeal No.31A/2005 whereby the case has been remanded back to the trial court.

I.L.R. 2023 M.P. 2056

BABULAL & ors.       …Respondents

AIR 2008 SC 2579, AIR 2020 SC 3102.

I.L.R. 2023 M.P.2056 Kamla Bai (Smt.) Vs. Babulal



is 45 x 22 ft. This disputed land has been shown in the map in red line. Boundaries 
of the land is described in para No.1 of the plaint. It is further pleaded that 
appellant/ defendant Nos.1,2 and 3 tried to forcibly take possession of the land and 
the defendant/appellant Nos.4,5 and 6 opened a door and on raising objection by 
the plaintiff the door was closed but they are challenging the title of the plaintiff, 
hence they were made parties in the suit.

3. The plaintiff claimed that he has got this land from his father which he had 
purchased 40-45 years ago from Babulal Lohar in Rs.10/- and since then the 
plaintiff is in possession of the suit land. Earlier the plaintiff using that land for 
throwing garbage of the house. Lateron on father of the plaintiff was growing 
vegetables on it. Plaintiff got permission from Panchayat to construct a house and 
the defendants raised objection and the fact was admitted that the land was of the 
possession of the plaintiff but on lapse of time price of the land has been rised, 
therefore, the defendants are trying to show that the land in dispute is of their 
ownership and attempting to use the same. The defendants are trying to take 
possession of the land on which proceedings under section 145 Cr.P.C. and case 
No. 1488/89 was registered. The court did not decide the dispute and dismissed 
the case. Taking advantage of the decision of the court the defendants are trying to 
take possession of the land in dispute and using the same, therefore the suit was 
filed

5. The defendant Nos. 1 to 3 denied the plaint allegations. Plaintiff filed an 
application for permission to construct the house. Ramprasad raised objection. 
Plaintiff had agreed to sell the land dispute in Rs.10,000/- with one Ambaram and 
when Ambaram tried to wire fencing the land in dispute the defendants raised 
objection and report was lodged. Upon this the police started proceedings under 
section 145 Cr.P.C.. Plaintiff did not make valuation of the suit and did not pay 
court fees.

6. In both the written statements it is pleaded that their ancester Chhiterji had 
two sons - Jagannath and Kashiram. Jagannath had two sons defendant Nos. 2 and 
3 and Ramprasad was son of Jagannath and defendant Nos. 4 to 6 are their heirs. 
There was a partition between Jagannath and Ramprasad, according to which the 
defendants are using and enjoying the land. Ramprasad was ordered by Panchayat 
to close the door, against which an appeal was preferred before the SDO, Ujjain 
which was decided on 31.12.1975 and matter was remanded back to Panchayat for 
decision on merits which has not been heard till date. Against the order of SDO, a 
revision was filed by the Gram Panchayat which has also been dismissed. The 
land in dispute is in possession and ownership of the defendants. The defendants 
are in possession of the land since more than 50 years in the knowledge of the 

4. The defendant Nos.1 to 3/appellants and defendant Nos.4 to 6 filed
their separate written statements.
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8.  The trial court has framed as many as 10 issues and the issue No.4 was 
relating to the issue that whether the plaintiff had inherited the land in question 

plaintiff, hence on the basis of adverse possession also the defendants have 
perfected their title. Suit is time barred and prayed to dismiss the suit. Learned trial 
court after recording the evidence of the parties dismissed the suit, against which 
plaintiff preferred an appeal which was allowed and the case has been remanded 
for fresh decision. 

7.  Counsel for the appellants submits that the suit was dismissed mainly on 
the ground that plaintiff/respondent has failed to prove his title over the suit land 
and the suit was barred by limitation. The appellate court has remanded the case 
for fresh decision mainly on the ground that plaintiff’s application under Order 16 
Rule 1 CPC was not considered properly by which the respondent-plaintiff has 
sought to produce documentary evidence to prove his ownership. The appellate 
court did not consider the issue of limitation. It is further argued that appellate 
court has failed to consider that the issues were framed in the year 1993 and 
plaintiff filed application under Order 16 Rule 1 CPC after 7 years and the plaintiff 
has made an attempt to fill up the lacunas by the said application as he has no 
evidence to prove his title over the suit land. Counsel for the appellant further 
argued that application filed by the respondent-plaintiff under Order 16 Rule 1 
CPC was rejected by order dated 16.8.2000. Against the said order, the plaintiff 
preferred revision before this Court which was registered as Civil Revision No. 
952/2000 and the same was not entertained on the ground that same was filed 
against an interlocutory order and plaintiff was granted liberty to file review 
application by order dated 16.8.2000. Thereafter the plaintiff/respondent filed a 
review application before the trial court which was dismissed. The same was not 
challenged by the plaintiff and the said order attained finality. Thereafter the 
plaintiff also filed an application under section 65 of the Evidence Act for leading 
secondary evidence which was also rejected and the said order attained finality. 
On the basis of aforesaid submission, it is argued that by the impugned order, the 
appellate court has erred in directing for remanding of the case by allowing the 
application under Order 16 Rule 1 CPC with the cost of Rs.500/- and giving him 
opportunity to summon the documents from Gram Panchayat and the trial court 
has been directed to give opportunity to adduce evidence and thereafter to decide 
the suit. The impugned order of remand is nothing but an order to fill up the lacuna 
of the plaintiff. The plaintiff has not filed any document to show ownership of his 
ancestors. Even Exhibit P/1 to P/18 filed by the plaintiff donot indicate the title 
over the land in question. They are the documents which simply indicate filing of 
the application for permission to construct the house which is not in dispute and 
the same does not relate to the disputed vacant portion of the land. Apart from that, 
no revenue record has been filed to show the name of ancestors recorded in the 
revenue record or their possession on the vacant land.

2058 I.L.R. 2023 M.P.Kamla Bai (Smt.) Vs. Babulal



2059I.L.R. 2023 M.P.

9. Counsel for the respondents supported the order of remand and submitted 
that court has rightly remanded the matter as the plaintiff's application under 
Order 16 Rule 1 CPC to summon the record from Pancahyat regarding title was 
wrongly denied. He submits that plaintiff could prove his title through the 
documents which were sought to be summoned from the Pancahayat.

from his ancestors and after appreciation of evidence the trial court recorded a 
finding that the same was not proved by the plaintiff and the issue No.7 was 
relating to the limitation and same was considered in para-33 of the order of the 
trial court that according to the plaintiff, the dispute had arisen in the year 1976 
and therefore, the suit was barred by limitation. The appellate court has not dealt 
with second issue of limitation and therefore, the order of remand is bad in law. In 
support of his submission, he has placed reliance on the judgment passed by the 
Apex Court in the case of Municipal Corporation, Hyderabad VS. Sunder Singh, 
AIR 2008 SC 2579. In the said case, the application for adducing secondary 
evidence was rejected. The appeal was allowed and the matter was remanded back 
to the trial court by High Court, suit not decided on preliminary issue, the Apex 
Court held that order 41 Rule 23A in such cases is not available. He also referred 
to the judgment passed by the Apex Court in the case of Shivkumar and others VS. 
Sharanabasappa and others, AIR 2020 SC 3102. In the said case also the Apex 
Court held that where the parties had adduced all their evidence, whatever they 
wished to; and it had not been the case of the plaintiffs-appellants that they were 
denied any opportunity to produce any particular evidence or if the trial was 
vitiated because of any alike reason. The High Court has meticulously examined 
the same evidence and the same circumstances and has come to a different 
conclusion that appears to be sound and plausible, and does not appear suffering 
from any infirmity. There was no reason or occasion for the High Court to 
consider remanding the case to the trial court. 

11. I find that the order of remand passed by the appellate court is erroneous 
and not justified. The order of remand cannot be passed to fill up the lacuna. The 
plaintiff has filed a suit for declaration of title and permanent injunction but he has 
failed to adduce any evidence to prove his title. The documents exhibited from 
Annx.P/1 to P/18 do not indicate any title of his ancestors. The plaintiffs application 
under Order 16 Rule 1 CPC was dismissed. Against the said order, the review was 
also dismissed, which was not challenged and the same attained finality. From 
going through the application under Order 16 Rule 1 CPC, this Court does not find 
any averment that what type of record of title of plaintiff's ancestors are available 
with the Panchayat. The documents only indicate that application was filed before 
Panchayat for permission to construct the house which is not in dispute. The 
dispute is in relation to adjacent land for which no document was exhibited. The 

10. I  have  heard  learned  counsel  for the  parties  at  length.
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Apex Court in the case of Shivkumar (supra) in para No.25.4 has held as under 

25.4.1. The decision cited by the learned Counsel for the 
appellants in the case of Mohan Kumar (supra) is an apt 
illustration as to when the Appellate Court ought to exercise the 
power of remand. In the said case, the appellant and his mother 
had filed the civil suit against the Government and local body 
seeking declaration of title, perpetual injunction and for 
recovery of possession in respect of the land in question. The 
Trial Court partly decreed the suit while holding that the 
plaintiffs were the owners of the land in dispute on which 
trespass was committed by the respondents and they were 
entitled to get the encroachment removed; and it was also held 
that the Government should acquire the land and pay the market 
value of the land to the appellant. Such part of the decree of the 
Trial Court was not challenged by the defendants but as against 
the part of the decision of the Trial Court which resulted in 
rejection of the claim of the appellant for allotment of an 
alternative land, the appellant preferred an appeal before the 
High Court. The High Court not only dismissed the appeal so 
filed by the appellant but proceeded to dismiss the entire suit 
with the finding that the plaintiff-appellant had failed to prove 
his ownership over the suit land inasmuch as he did not examine 
the vendor of his sale deed. In the given circumstances, this 
Court observed that when the High Court held that the appellant 
was not able to prove his title to the suit land due to non- 

25.4. A conjoint reading of Rules 23, 23A and 24 of Order XLI 
brings forth the scope as also contours of the powers of remand 
that when the available evidence is sufficient to dispose of the 
matter, the proper course for an Appellate Court is to follow the 
mandate of Rule 24 of Order XLI CPC and to determine the suit 
finally. It is only in such cases where the decree in challenge is 
reversed in appeal and a retrial is considered necessary that the 
Appellate Court shall adopt the course of remanding the case. It 
remains trite that order of remand is not to be passed in a routine 
manner because an unwarranted order of remand merely 
elongates the life of the litigation without serving the cause of 
justice. An order of remand only on the ground that the points 
touching the appreciation of evidence were not dealt with by the 
Trial Court may not be considered proper in a given case 
because the First Appellate Court itself is possessed of 
jurisdiction to enter into facts and appreciate the evidence. 
There could, of course, be several eventualities which may 
justify an order of remand or where remand would be rather 
necessary depending on the facts and the given set of 
circumstances of a case.
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LIEUT. COL. MAHENDRA SINGH YADAV   …Respondent

VIJENDRA SINGH YADAV  …Appellant                                                                                                                                                                                                   

A. Registration Act (16 of 1908), Section 17(1)(e) – Written Panch 
Faisla – Registration of – Held – Panch faisla merely sets out the arrangement 
arrived at between brothers – It was a mere record of past transaction – It did 
not create or extinguish any right over immovable property – It did not 
attract Section 17(1)(e) of Registration Act and law did not mandate its 
registration.   (Para 20)

12.  In the light of the aforesaid facts and the law laid down by the Apex Court, 
the order of remand cannot be sustained. The order of remand cannot be passed 
merely for the purpose of allowing a party to fil up lacuna in the case and further, 
the appellate court while remanding the case did not decide the issue relating to 
limitation. In view of aforesaid, the appeal is allowed and impugned order is set 
aside. 

Before Mr. Justice Dwarka Dhish Bansal
FA No. 918/2006 (Jabalpur) decided on 19 July, 2023

examination of his vendor, the proper course for the High Court 
was to remand the case to the Trial Court by affording an 
opportunity to the appellant to prove his title by adducing 
proper evidence in addition to what had already been adduced. 
Obviously, this Court found that for the conclusion reached by 
the High Court, a case for re-trial was made out particularly 
when the Trial Court had otherwise held that the appellant was 
owner of the land in dispute and was entitled to get the 
encroachment removed as also to get the market value of the 
land. Such cases where re- trial is considered necessary because 
of any particular reason and more particularly for the reason that 
adequate opportunity of leading sufficient evidence to a party is 
requisite, stand at entirely different footings than the cases 
where evidence has already been adduced and decision is to be 
rendered on appreciation of evidence. It also remains trite that 
an order of remand is not to be passed merely for the purpose of 
allowing a party to fill- up the lacuna in its case.

Appeal allowed
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Vs.                                   
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D. Civil Practice – Original Documents – Possession of – Held – If 
a party possesses original document but does not produce before the Court, 
an adverse inference shall be drawn against him.  (Para 14)

 x- flfoy i)fr & Lohd`r rF; & 

?k- flfoy i)fr & ewy nLrkost & dk dCtk & 

Amit Khatri, for the respondent. 

DWARKA DHISH BANSAL, J.:- This first appeal has been preferred by the 
appellant/plaintiff challenging the judgment and decree dated 31.08.2006 passed 

thby Additional Judge to the Court of 10  Additional District Judge (Fast Track), 
Bhopal in civil suit no.47-A/2005, whereby appellant/plaintiff's suit for declaration 
of title and joint possession over �⁄� share and permanent injunction has been 
dismissed filed in respect of plot no.132-C, situated in Scheme no.13, M.P. Nagar, 
Bhopal.

B. Civil Practice – Partition of Joint Family Property – Held – 
Merely because of separate living, separation of joint family property cannot 
be presumed.    (Para 21)

[k- flfoy i)fr & vfoHkDr dqVqac dh laifRr dk foHkktu & 

C. Civil Practice – Admitted Fact – Held – An admission is a best 
piece of evidence and a fact which is admitted, need not be proved.  (Para 16)

2021 (11) SCALE 596, (2022) 3 SCC 757, (2019) 8 SCC 729, (2010) 5 
SCC 401, 2022 (14) SCALE 148, AIR 2008 P & H 27, (2010) 5 SCC 274, (2013) 9 
SCC 152, AIR 1976 SC 807, AIR 1969 SC 1076, AIR 1965 SC 289.

Cases referred :

J U D G M E N T

2. The plaintiff filed the suit with the averments that the suit plot was 
developed by the Bhopal Development Authority (in short 'the BDA'). In the year 

Ankit Saxena, for the appellant. 
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Thereafter, on 05.08.1980, upon application of Munna Singh, who had no 
source of income and as per letter dated 19.08.1980 (Ex.P/4) the name of 
respondent was also jointly recorded and later on lease deed (Ex.P/5) was also 
executed on 18.06.1982 in their joint names. Since the amount was paid by Shri 
D.S.Yadav and the plaintiff, hence Shri Munna Singh after obtaining permission 
from the BDA vide (Ex.P/6) executed the deed relinquishing his rights in the plot 
in favour of the respondent without any consideration, as mentioned in the said 
deed dated 15.10.1984 (Ex.P/7) and as a consequence name of Shri Munna Singh 
was deleted. The suit property was always treated as property of the family and a 
panch faisla (Ex.P/9) was reduced in writing on 06.11.1996 with consent of 
plaintiff and defendant, acknowledging the said plot to be their joint property. All 
these documents were given to the plaintiff by the father, who expired on 
06.04.1998. On coming to know that the respondent has declined to follow the 
terms of panch faisla and is claiming himself to be exclusive owner of the plot, the 
plaintiff instituted the suit for declaration of title and joint possession over �⁄� share 
and permanent injunction.

4. On the basis of pleadings of the parties, learned trial Court framed as many 
as 8 issues and recorded evidence of the parties. The plaintiff-Vijendra Singh 
Yadav (PW1) examined himself and the witnesses Shashibhan (PW2), Ranveer 
Singh Bhadoriya (PW3), Ramesh Singh Bhadoriya (PW4) were examined and 

3. The respondent/defendant appeared and filed written statement claiming 
himself to be exclusive owner of the plot, however admitted execution of the 
panch faisla dated 06.11.1996 (Ex.P/9) but denied that funds were provided by the 
father or the plaintiff. It is also contended that as the plaintiff had threatened to 
commit suicide, in case he is not given half share in the suit plot, the deed (Ex.P/9) 
was got executed by the father, who later on had given him a writing dated 
21.11.1996 (Ex.D/1) disagreeing the panch faisla (Ex.P/9). It is also contended 
that in the year 1980 he was M.B.B.S. and was earning and the plot was acquired 
by him out of his own earnings and not by the funds allegedly provided by the 
father and the plaintiff. On inter alia contentions the suit was prayed to be 
dismissed.

1980, the plaintiff/appellant was engaged in the business but the defendant/ 
respondent though completed M.B.B.S., was doing house job and was getting 
only stipend. Father of the parties namely Shri Datar Singh (D.S. Yadav) got the 
suit plot allotted in the name of Shri Munnasingh vide order dated 22.05.1980 
(Ex.P/1) by the BDA and in pursuance thereof, a sum of Rs.2000/- and Rs.8348/- 
was paid to the BDA vide receipt dated 16.05.1980 & 31.05.1980 (Ex. P/2 & P/3) 
by father Shri D.S. Yadav as well the plaintiff. Father was Karta of joint Hindu 
family and was in Government Service. Smt. Raj Kumari is mother of the parties 
and her brother's son Munna Singh was also living with the family.
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also produced documents (Ex.P/1 toP/9). The defendant-Mahendra Singh (DW1) 
examined himself and witnesses Smt. Shashi Singh (DW2), Dr. Satendra Singh 
(DW3), Smt. Rajkumari (DW4) were also examined and also produced 
documents (Ex.D/1 to D/8).

5. Upon consideration of oral and documentary evidence available on 
record, learned trial Court vide its judgment and decree dated 31.08.2006 
dismissed the suit holding the panch faisla (Ex.P/9) to be inadmissible in 
evidence, against which instant appeal has been filed by the plaintiff/appellant. 
An application u/o 41 rule 27 CPC has also been filed by the plaintiff annexing 
certified copies of a notarized Will dtd. 28.03.1998 and a judgement dtd. 

st30.11.2006 passed by 1  Addl. District Judge, Gwalior in Civil Suit no. 16 
A/2003, which has been opposed by the respondent by filing reply.

Jh

6. It is pertinent to mention here and as has been observed by this Court in its 
order dated 10.08.2022, the original documents (Ex.P/8 and P/9) are missing from 
the record and as has been observed in the interim order dated 13.02.2023, the 
photocopies of the aforesaid documents have been filed, out of which, main 
dispute is in respect of the panch faisla (Ex.P/9) and with a view to understand real 
nature of the document, the same is reproduced as under:-

f}rh; i{kdkj %& %% fotsUnz flag ;kno iq= Jh Mh-,l- ;kno mez 44 o"kZ fuoklh 
% ,p- 31 c?khjk vikVZesUV vjsjk dkyksuh Hkksiky A 

nksuksa i{k vkil esa lxs HkkbZ gSa rFkk vHkh rd vius ekrk firk ds lkFk 
lfEefyr ifjokj esa fuokl djrs vk jgs gSaA nksuksa i{k ds firk Jh us ,d IykV 
Øa0 132 lh tksu ,d egkjk.kk izrki uxj Hkksiky esa Hkksiky fodkl izkf/kdj.k 
ls rhl o"kZ dh yht ij izkIr fd;k ftldk iath;u mi iath;d Hkksiky ds iq0 
Øa0 v&1 xzaFk Øa0 3230 ds iath;u Øa0 2690 fnukad 12-07-92 ij fd;k x;k 
gSA mDr IykV Ø; djrs le; ,d vU; O;fDr Hkh Hkkxhnkj Fkk fdurq mDr 
Hkkxhnkj us mldk Hkkx izFke i{k ds gd esa R;kx fn;k rFkk R;kx i= dk 
iath;u Hkh mlus izFke i{k ds gd esa mi iath;d Hkksiky ds iq0 Øa0 v&1 xzaFk 
Øa0 4028 ds iath;u Øa0 256 ¼d½ ij djk;k x;k gSA 

IykV dks ysdj nksuksa i{kksa ds ;k muds okjlkuksa vkfn ds e/; dksbZ eu eqVko ;k 

izFke i{kdkj %& %% egsUnz flag ;kno iq= Jh Mh-,l- ;kno mez 40 o"kZ fuoklh % 
iwuk gky eqdke ’kkgiqjk] HkksikybZ&7 @730 
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;g fd mDr pkj o"kZ dh vof/k esa nksuksa i{kdkj le;&le; ij jkf’k dh 
O;oLFkk leku :i ls djrs jgsxsA vkSj ;fn dksbZ i{kdkj jkf’k u nsos ;k 
vkukdkuh djs ;k fdlh dkj.k ls u ns lds rks ml i{kdkj dh iw.kZ ftEesnkjh 
gksxh vkSj og cSad esa izpfyr O;olkf;d nj ls C;kt nwljs i{kdkj dks nsus dk 
Hkkxh gksxkA 

;g fd mDr IykV ij fufeZr nqdkusa cukus ds ckn ,d&,d nqdku nksuksa 
i{kdkj j[ksaxs rFkk 'ks"k lHkh nqdkus foØ; dj nsaxsa foØ; jkf’k ls Åij dh 
eaftyksa dk fuekZ.k djk;k tkosxk izR;sd eafty dk fuekZ.k ,d leku gksxk vkSj 
fuekZ.k mijkUr nksuksa i{kdkj ,d&,d eafty vius ikl j[ksxsaA dkSu lk 
i{kdkj dkSulh eafty j[ksxk ;g eafty cuus ds ckn ykVjh i)fr ls r; 
fd;k tkosxkA 

;g fd mDr of.kZr IykV dk LVªsDpj [kM+k djus ds fy;s nksuksa i{kdkj 
izkjafHkd :i ls nks&nks yk[k :i;s yxkosxs rFkk nksuksa i{kdkjksa dh iSr`d 
lEifRr tks Xokfy;j esa gS mldks foØ; djus ds mijkUr mDr jkf’k Hkh mDr 
of.kZr fuekZ.k dk;Z esa yxkbZ tkosxhA 

;g fd mDr of.kZr fuekZ.k dk;Z ;fn pkj o"kZ esa iw.kZ ugha fd;k tkrk rks 
izFke i{kdkj dks ;g vf/kdkj gksxk fd og mDr fufeZr edku foØ; dj 
f}rh; i{k dks lEiw.kZ jkf’k e; C;kt ¼cSad esa izpfyr O;olkf;d nj ls C;kt½ 
ds ns nsosA 

;g fd mDr of.kZr IykV Øa0 132 lh tksu ,d egkjk.kk izrki uxj Hkksiky 
ftldk dqy {ks=Qy 1920 oxZfQV gSA vk/kk&vk/kk nksuksa i{kksa dk jgsxkA ;g 
fd mDr of.kZr IykV dk nksuksa i{kdkj la;qDr :i ls fuekZ.k djkosxs vkSj mles 
yxus okyh leLr jkf’k nksuksa i{kdkj vk/kh vk/kh nsosaxsA

;g fd mDr izkjafHkd jkf’k :i;s nks&nks yk[k nksuksa i{kdkj firk Jh dks 
lkSai nsxs vkSj tSls&tSls fuekZ.k dk;Z esa jkf’k dh vko’;drk gksxh f}rh; i{k 
firk Jh ls jkf’k ysrs jgsxsA

fookn mRiUu u gks bl dkj.k nksuksa i{kdkjksa us ge iapksa ds le{k izLrko j[kk 
fd ge iap x.k mDr of.kZr IykV dh ,slh O;oLFkk djk nsosa fd nksuksa i{kksa dh 
lq[k 'kkafr cuh jgs bls n`f"Vxr djrs gq, ge iap x.kksa us loZ lEefr ls fuEu 
fcUnq r; dj iap QSlyk dj fn;k gSA ftudk ikyu nksuksa i{kdkjksa dks uSfrd 
:i ls ,oa iw.kZ bZekunkjh ls djuk gksxkA

;g fd mDr fuekZ.k dk;Z pkj o"kZ dh vof/k esa vFkkZr~ lu~ 2000 ds vUr 
rd iw.kZ djk;k tkosxkA 

;g fd blds mijkUr nqdkuksa dk foØ; fd;k tkosxk vkSj ;fn nqdku ugha 
fcdh rks ,slh fLFkfr esa vkxs ds fuekZ.k dk;Z ds fy, tks Hkh i{kdkj iSlk 
yxk;sxk mls nwljk i{kdkj cSad es izpfyr O;olkf;d nj dk C;kt nsosxkA
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;g fd mDr of.kZr IykV ij fuekZ.k dk;Z djus dk ys[kk tks[kk f}rh; 
i{kdkj LoPN o Li"V j[ksxs rkfd izFke i{kdkj O;; dh xbZ jkf’k dk C;kSjk 
vius vk;dj fjVZu esa n’kkZ ldsA

(1) (D.S.Yadav)

;g fd mDr fuekZ.k dk;Z gsrq cSad ls _.k izkIr fd;k tk ldsxkA

gLrk{kj&iapx.k      gLrk{kj&izFke i{kdkj

(4) (Satyendra Singh)
(5) gLrk

vr,o ;g iap QSlyk ge iapx.kksa us nksuksa i{kdkjksa ds vuqjks/k ij nksuksa 
i{kksa dh lq[k 'kkafr ,oa le`f) ds fy;s dj fn;k vkSj nksuksa i{kdkjksa us bl QSlys 
dks ekU; dj lHkh i{kksa ,oa iapksa us gLrk{kj dj fn;s fd lun jgs o oDr 
t:jr dke vkosA bfr fnukad% 6@11@96**

(2) (R.S.Bhadoria)    gLrk{kj&f}rh; i{kdkj

7.  Learned counsel for the appellant/plaintiff submits that although the suit 
property is standing in the name of defendant, but at the relevant point of time, 
father of the parties namely Datar Singh was President of the BDA, who firstly got 
the plot allotted in the name of Munna Singh S/o Munendra Singh vide document 
dated 22.05.1980 (Ex.P/1) on payment of installments, which in fact were paid to 
the BDA in the name of Munna Singh under the signature of appellant/plaintiff 
vide receipts dated 16.05.1980 and 31.05.1980 (Ex.P/2 and P/3), thereafter upon 
issuance of a letter dated 19.08.1980 in the name of Munna Singh, the lease deed 
was executed and as a matter of caution, the name of defendant-Mahendra Singh 
was got mentioned along with Munna Singh in the lease deed dated 18.06.1982 
(Ex.P/5) and with this background Mahendra Singh and Munna Singh became 
joint owner of the plot in question. Thereafter, vide regd. deed dated 15.10.1984 
(Ex.P/7), Munna Singh relinquished his share in the name of defendant-Mahendra 
Singh without making any payment, as a result of which, the defendant became 
owner of the plot. He submits that as this plot was acquired by father of the 
plaintiff and defendant, therefore, in his life time a document 'panch faisla' 
(Ex.P/9) was executed under the signatures of plaintiff and defendant both, 
whereby it was acknowledged that the plot in question is of the joint ownership of 
the plaintiff and defendant having 1/2-1/2 share each. He submits that mother 
Smt. Rajkumari (DW-4) has clearly stated that the funds were provided by father 
Datar Singh and nothing was paid by Munna Singh, who is her brother's son. By 
placing reliance on the decisions of Supreme Court in the case of Korukonda 
Chalapathi Rao & anr. vs. Korukonda Annapurna Sampath Kumar 2021(11) 
SCALE 596; K. Arumuga Velaiah vs. P.R. Ramasamy and another (2022) 3 SCC 
757; and Ravinder Kaur Grewal and others vs. Manjit Kaur and others (2019) 8 

(3) (Rajkumari Singh)
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ii) Whether the additional documents filed along with
application under order 41 rule 27 CPC are relevant and necessary 
for deciding the controversy involved in the case ?

10. Following points for determination are arising in this appeal for 
consideration of this Court :

iii) Whether on the available evidence, the plaintiff is entitled
for declaration of title and joint possession over �⁄� share ?

11. It has been specifically admitted by mother of parties to the suit, Smt. 
Rajkumari (DW-4) that Datar Singh had purchased the plot of Maharana Pratap 
Nagar in the name of Munna Singh. The respondent/defendant with a view to 
support the plea to the effect that he was earning, filed documents (Ex.D/2 to D/8) 
but the mother of the parties Smt. Rajkumari (DW4) who knew everything, has 
deposed against the defendant. Smt. Shashi Singh (DW-2) and her husband Shri 
Satendra Singh (DW-3) also have not deposed that the funds were provided by 
respondent himself and not by the father. Apparently, learned trial Court while 
deciding the issue no. 1 & 2, has not considered the statement of mother of parties 

i) Whether panch faisla dtd. 06.11.1996 (Ex.P/9) acknowledging 
previous rights and being an admitted document, could be 
ignored for want of registration ?

8.  Learned counsel appearing for the respondent/defendant submits that the 
defendant is exclusive owner and in possession of the plot which is clear from the 
documentary evidence existing in his favour and he himself paid the requisite 
amount mentioned in the documents. He submits that panch faisla (Ex.P/9) was 
got executed under pressure and upon threatening of committing suicide given by 
the plaintiff, therefore, the same cannot be considered and further it being 
unregistered, is not admissible in evidence, which also does not confer any title on 
the plaintiff, because a document whereby title has been created, is compulsorily 
registrable. In support of his submissions, he placed reliance on the decisions of 
Supreme Court in the case of Korukonda Chalapathi Rao (supra); S. Kaladevi vs. 
V.R. Somasundaram and others (2010) 5 SCC 401, Balram Singh vs. Kelo Devi 
2022(14) SCALE 148 and decision of a coordinate Bench of Punjab & Haryana 
High Court in the case of Jagdish vs. Rajwanti AIR 2008 P&H 27. With the 
aforesaid submissions he prays for dismissal of the first appeal.

SCC 729, learned counsel for the appellant submits that panch faisla (Ex.P/9) is 
admissible in evidence and being an admitted document ought to have been taken 
into consideration by learned trial Court, which has wrongly been ignored for 
want of registration. With the aforesaid submissions, he prays for allowing the 
first appeal.

9. Heard learned counsel for the parties and perused the record.
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12. It is also apparent that while deciding the issue no. 1 & 2 learned Court 
below in presence of documentary evidence, has not considered oral evidence, 
which looking to the case of both the parties was admissible in evidence, 
especially in the circumstances when all the original title documents were 
produced by the plaintiff himself, which has not been given any weightage by 
learned trial Court while considering this aspect in para 14 of the impugned 
judgment, whereas the said fact further proves jointness of the family and its 
properties.

14. The defendant Mahendra Singh who is a doctor and retired from Army 
service, in para 25 of his statement admitted that the document (Ex.P/1) bears 
signature of his father, as a president of BDA. Further, in para 27 he admits that all 
the original documents are not in his possession, because they were in possession 
of his father. In para 29 he says that he became separate when his father was in 
service, who had a house in Gwalior, 7-8 acres land in Bhind and agriculture land 
near Bhopal. In para 31 he says that application dtd. 05.08.1980 was filed by 
Munna Singh with the contention that because of non-availability of fund for 

namely Rajkumari (PW4) and placing the entire burden on the shoulders of the 
plaintiff, decided issue no. 1 & 2 in negative and against the plaintiff. In my 
considered opinion the defendant being beneficiary in the lease deed (Ex.P/5) and 
relinquishment deed (Ex.P/7), it was for him to prove these documents by 
producing Munna Singh in evidence and not by the plaintiff. Fact remains that 
even the originals of all the documents of title of the defendant, have been 
produced by the plaintiff, which is also one of the circumstance, to draw inference 
in favour of the plaintiff.

13. The defendant has tried to discard the panch faisla (Ex.P/9) saying that it 
was got executed by the father under pressure, and the father had later on given 
him a writing dated 21.11.1996 (Ex.D/1) (photocopy of which has been filed on 
record). Upon due consideration, the said writing dtd. 21.11.1996 has been 
discarded by learned Court below for want of proof. Further, while deciding issue 
no.4(b) learned Court below has discussed evidence of the parties and clearly held 
that the defendant has failed to establish that the deed (Ex.P/9) was executed 
under pressure due to threatening of committing suicide given by the plaintiff and 
decided this issue as not proved. However, at the same time learned trial Court has 
without recording any finding regarding proof of the panch faisla (Ex.P/9) held 
the issue no.4(a) not proved, whereas the findings recorded in para 22 shows that 
learned trial Court has impliedly held the panch faisla (Ex.P/9) to be a proven 
document, which has been discarded only on the basis of it being unregistered. 
Just contrary to discussion made in para 19 to 22, learned trial Court in half 
sentence of next paragraph 23, has held that panch faisla is not proved, whereas 
the issue no.5 was not in relation to proof of panch faisla (Ex.P/9).
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15. Although, in para 14 of the statement of plaintiff - Vijendra Singh, to some 
extent cross-examination has been done in respect of the panch faisla (Ex.P/9) but 
no cross-examination has been done with respect to the contention of the 
defendant about its execution under pressure and because of threatening of 
committing suicide given by the plaintiff-Vijendra Singh.

construction of house, he wants to make Mahendra Singh his partner. In para 33 he 
has categorically admitted execution of panch faisla (Ex.P/9) and also admitted 
that he never made any complaint to the police. In para 34 he admits possession of 
original of Ex.D/1 with him, however, the same has been discarded by learned 
trial Court from the evidence. In para 34 he admits his signature on the reverse of 
stamp of document (Ex.P/9) regarding its purchase. It is well settled that if a party 
possesses original document but does not produce before the Court, an adverse 
inference shall be drawn against him. If photocopy of Ex.D/1 is considered as it 
exists, then it further proves the execution of panch faisla (Ex.P/9).

"Admissions, if true and clear are by far the best proof 
of the facts admitted. Admissions in pleadings or 
judicial admissions, admissible under Section 58 of the 

16. Admittedly, panch faisla was executed on 06.11.1996 and father of the 
parties to the suit, died in the year 1998 and in his life time, the defendant neither 
objected to panch faisla nor made any complaint to the police and now in the 
Court's statement has admitted execution of panch faisla and further failed to 
prove execution of the document (Ex.D/1). It is well settled that an admission is a 
best piece of evidence and a fact which is admitted, need not be proved.

17.  The Supreme Court in the case of S.R. Srinivasa & Ors. Vs. S. Padmavathamma 
(2010) 5 SCC 274, has held as under :

45. In the case of Narayan Bhagwantrao Gosavi Balajiwale v. 
Gopal Vinayak Gosavi (1960) 1 SCR 773 it was observed as 
follows:

"An admission is the best evidence that an opposing 
party can rely upon, and though not conclusive, is 
decisive of the matter, unless successfully withdrawn or 
proved erroneous."

"44. It is undoubtedly correct that a true and clear admission 
would provide the best proof of the facts admitted. It may prove 
to be decisive unless successfully withdrawn or proved to be 
erroneous. The legal position with regard to admissions and 
their evidentiary value has been dilated upon by this Court in 
many cases. We may notice some of them.

46. In the case of Nagindas Ramdas v. Dalpatram Ichharam, 
(1974) 1 SCC 242, it has been observed:
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“16.A thing admitted in view of Section 58 of the 
Evidence Act need not be proved. Order 8 Rule 5 of the 
Code of Civil Procedure provides that even a vague or 
evasive denial may be treated to be an admission in 
which event the court may pass a decree in favour of the 
plaintiff. Relying on or on the basis thereof a suit, 
having regard to the provisions of Order 12 Rule 6 of 
the Code of Civil Procedure may also be decreed on 
admission. It is one thing to say that without resiling 
from an admission, it would be permissible to explain 
under what circumstances the same had been made or it 
was made under a mistaken belief or to clarify one's 
stand inter alia in regard to the extent or effect of such 
admission, but it is another thing to say that a person can 
be permitted to totally resile there from.”

"28. What, therefore, emerges from the discussions 
made hereinbefore is that a categorical admission 
cannot be resiled from but, in a given case, it may be ex-
plained or clarified. Offering explanation in regard to 
an admission or explaining away the same, however, 
would depend upon the nature and character thereof. It 
may be that a defendant is entitled to take an alternative 
plea. Such alternative pleas, however, cannot be 
mutually destructive of each other."

Evidence Act, made by the parties or their agents at or 
before the hearing of the case, stand on a higher footing 
than evidentiary admissions. The former class of 
admissions are fully binding on the party that makes 
them and constitute a waiver of proof. They by 
themselves can be made the foundation of the rights of 
the parties. On the other hand, evidentiary admissions 
which are receivable at the trial as evidence, are by 
themselves, not conclusive. They can be shown to be 
wrong."

47. The aforesaid two judgments along with some other 
earlier judgments of this Court were considered by this Court in 
the case of Gautam Sarup v. Leela Jetly,(2008) 7 SCC 85 
wherein it was observed as follows: 

*******

18.  Further, in the case of Vathsala Manickavasagam & Ors.Vs. N. Ganesan 
& Anr. (2013) 9 SCC 152, the Supreme Court has held as under :

“24. While examining the contents of the said letter, the Trial 
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25. When we examine the said document, we find that the 
conclusions arrived at by the trial Court based on the contents of 
Ex.A-17, cannot be found fault with. In fact, Ex.A-17, came into 
existence only on 24.06.1974. It is not as if the first respondent 
disowned the said document. The contents of the said document 
were also not disputed by the first respondent. It is not the case 
of the first respondent that the three houses referred to in the said 
document, related to any other properties other than the suit- 
scheduled properties. It is also not his case that the name and 
persons mentioned therein, related to somebody else other than 
his own brother, the second plaintiff and his mother. The first 
respondent had also not lead any evidence to disprove Ex.A-17.

26. Keeping the above factors in mind, when we apply Section 
17 of the Evidence Act, we find that Ex.A-17 is a statement and 
the details contained therein, which pertains to the suit scheduled 
properties, constituted a tacit admission at the instance of the 
first respondent. If after Ex.A- 3, release deed of 1959 and the 
partition deed, Ex.A-28 of 1973, in 1974, the first respondent on 
his own, came forward with the said letter to the third plaintiff 
admitting in so many words as to the status of the suit scheduled 
properties, vis-a-vis the concerned parties themselves, we fail to 
understand as to what wrong was committed by the Trial Court 
in placing reliance upon the same to decree the suit. If in reality, 
the first respondent had his own reservations as to the ownership 
of the suit scheduled properties, in particular items 1 and 2, no 
one prevented him from stating so in uncontroverted terms, 
while communicating the same in the form of writing, to one of 
his own brothers. In fact, the grievance of the second plaintiff 
Sara-vanamurthi, was that since the properties were purchased 
in the name of the first respondent and he being the eldest son of 
the family, was having an upper hand over all the others and was 
trying to snatch away the properties. The tone and tenor of the 
letter viz., Ex.A- 17, authored by the first respondent, discloses 
that he too was not very keen to grab all the three properties, 
simply because those properties were purchased in his name. He 
went to the extent of stating that he was not responsible for 
purchasing all the three house properties in his name. He went 

Court concluded that the three house properties, referred to 
therein, only related to the suit scheduled properties. Going by 
the statements made by the first respondent himself in the said 
letter Ex.A-17, it was explicit and apparent that the first 
respondent was fully aware that even though the properties were 
in his name, he was not responsible for purchasing the same in 
his name and that he was not interested in having all the three 
properties for himself.
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"10. In other words to put the binding effect and the 
essentials of a family settlement in a concretised form, 
the matter may be reduced into the form of the 
following propositions:

"14. There is a long line of judgments of this court dealing with 
the question as to whether a family arrangement is compulsorily 
registrable. We need only refer to the case of Kale v. Dy. 
Director of Consolidation, AIR 1976 SC 807. This Court has 
summed up the essentials of the family settlement in the 
following proposition:

"(1) The family settlement must be a bona fide one so as 
to resolve family disputes and rival claims by a fair and 
equitable division or allotment of properties between 
the various members of the family;

35. Having regard to such a prevaricating stand taken by the first 
respondent, as compared to his tacit admission made in Ex.A-
17, we are of the considered view that the Trial Court was fully 
justified in holding that all the three items of the suit scheduled 
properties, were joint family properties, in which the plaintiffs 
and the first respondent were entitled for equal share."

(2) The said settlement must be voluntary and should 
not be induced by fraud, coercion or undue influence;

one step further and stated that he did not want to possess all the 
three properties all time to come. If, such a clear-cut mindset 
was expressed by the first respondent though Ex.A-17, it was 
futile on his part to have come forward with any other story after 
the suit came to be filed by the plaintiffs.

(4) It is well settled that registration would be necessary 
only if the terms of the family arrangement are reduced 
into writing. Here also, a distinction should be made between 
a document containing the terms and recitals of a family 
arrangement made under the document and a mere 
memorandum prepared after the family arrangement 
had already been made either for the purpose of the 
record or for information of the court for making necessary 
mutation. In such a case the memorandum itself does not 

(3) The family arrangement may be even oral in which 
case no registration is necessary;

*******

19.  The supreme court in its recent decision in the case of Korukonda 
Chalapathi Rao (supra) has followed its earlier decision in the case of  Kale Vs. 
Dy. Director of Consolidation AIR 1976 SC 807 and held as under :
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(5) The members who may be parties to the family 
arrangement must have some antecedent title, claim or 
interest even a possible claim in the property which is 
acknowledged by the parties to the settlement. Even if 
one of the parties to the settlement has no title but under 
the arrangement the other party relinquishes all its 
claims or titles in favour of such a person and 
acknowledges him to be the sole owner, then the antecedent 
title must be assumed and the family arrangement will 
be upheld and the courts will find no difficulty in giving 
assent to the same;

21. While deciding issue no.3 learned Court below has taken into 
consideration the evidence about separate living of the parties but has not 
considered that till now there is no partition of the joint family properties and 
accordingly held that the plaintiff and defendant are not in possession of the suit 
plot as members of the joint family. Admittedly, the parties are still in possession 
of the joint family property, which has not been partitioned till now. It is well 
settled that merely because of separate living, separation of joint family property 
cannot be presumed.

22. It has been observed long back by the Apex Court in the case of
Mudigowda Gowdappa Sankh and Ors. v. Ramchandra Revgowda Sankh
(dead) by his legal representatives and Anr. AIR 1969 SC 1076 :

".....6. The law on this aspect of the case is well settled. Of 
course there is no presumption that a Hindu family merely 

create or extinguish any rights in immovable properties 
and therefore does not fall within the mischief of 
Section 17(2) of the Registration Act and is, therefore, 
not compulsorily registrable;

(6) Even if bona fide disputes, present or possible, 
which may not involve legal claims are settled by a bona 
fide family arrangement which is fair and equitable the 
family arrangement is final and binding on the parties 
to the settlement." (Emphasis supplied)

20. In view of the aforesaid settled legal position and in the facts of this case, 
contention of the appellant to the effect that panch faisla (Ex.P/9) dated 
06.11.1996 merely sets out the arrangement arrived at between the brothers, 
which is the family arrangement and it was a mere record of the past transaction 
and therefore by itself it did not create or extinguish any right over immovable 
property, appears to be correct. Resultantly, since the document is only a record of 
what had already happened in the past, it did not attract Section 17(1)(e) of the 
Registration Act and the law did not mandate registration.
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26. Both the parties shall bear their own cost.

25. Resultantly, by setting aside the impugned judgement and decree of trial 
Court, the suit filed for declaration of title and joint possession over �⁄� share of the 
suit plot stands decreed. However, the plaintiff is not entitled for decree of 
permanent injunction as prayed for in the suit. 

because it is joint, possesses any joint property. The burden of 
proving that any particular property is joint family property, is, 
therefore, in the first instance upon the person who claims it a 
coparcenery property. But if the possession of a nucleus of the 
joint family property is either admitted or proved, any 
acquisition made by a member of the joint family is presumed to 
be joint family property. This is however subject to the 
limitation that the joint family property must be such as with its 
aid the property in question could have been acquired. It is only 
after the possession of an adequate nucleus is shown, that the 
onus shifts on to the person who claims the property as self-
acquisition to affirmatively make out that the property was 
acquired without any aid from the family estate.

Therefore, in my considered opinion the suit property is joint property of the 
plaintiff and defendant, but learned trial Court has by ignoring the admissible 
evidence and on wrong assumptions held that the issues are not proved and 
dismissed the suit wrongly.

23. In presence of oral and documentary evidence available on record, it
is apparent that the suit plot was acquired by the funds provided by the
father and the panch faisla (Ex.P/9) came in existence with consent of all
concerned. The Apex Court in the case of K.V. Narayanaswami Iyer v. K.V.
Ramakrishna Iyer and Ors. AIR 1965 SC 289, has held as under :

"15. The legal position is well settled that if in fact at the date of 
acquisition of a particular property the joint family had 
sufficient nucleus for acquiring it, the property in the name of 
any member of the joint family should be presumed to be 
acquired from out of family funds and so to form part of the joint 
family property, unless the contrary is shown."

24. For the simple reason that the veracity of judgment and decree dtd. 
30.11.2006 and will dtd. 28.03.1998, is under consideration in another pending 
appeal, in which subject matter is also different, therefore, the documents filed 
along with the application u/order 41 rule 27 CPC do not appear to be relevant or 
necessary for deciding real controversy involved in this appeal, as such the 
application under order 41 rule 27 CPC stands dismissed. 
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None, for the respondents. 

27. Registry is directed to prepare decree accordingly.

Sudhir Vasant Dandwate, for the appellant. 

Before Mr. Justice Hirdesh 

2015 ACJ 761 (Delhi). 

HIRDESH, J.:- This appeal has been filed by the appellant - Insurance 
Company under Section 173(1) of Motor Vehicles Act, 1988, against the award 
dated 27.01.2010 passed by Member, AMACT, Sendhwa, District - Barwani 
(MP) in Claim Case No.147/2007, whereby the Tribunal held the liability of 
Insurance Company to pay the compensation to the claimants.

Motor Vehicles Act (59 of 1988), Section 6 – Person Holding Two 
License – Liability of Insurer – Held – Two license were produced in trial, one 
secured by  police at the time of incident, which was later found to be fake 
and another produced by driver during trial which was found to be genuine – 
It could not be said that driver possessed two licenses in violation of Section 6 
– There is no provision that all licenses of a person holding more than one 
license are to be treated invalid – Tribunal rightly held Insurance Company 
liable to pay compensation – Appeal dismissed.  (Para 12 & 13)

MA No. 2558/2010 (Indore) decided on 21 August, 2023

NATIONAL INSURANCE CO. LTD.  …Appellant                                                                                                                                                           

Order accordingly 

Vs.                                   

SHIVRAM & ors.         …Respondents

eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 6 & nks vuqKfIr j[kus okyk O;fDr & 
chekdrkZ dk nkf;Ro & 

Case referred :

O R D E R

2. The brief facts of the case in nutshell is that the respondents No.1 to 5 are 
the legal heirs of the deceased - Bheemsingh. It was alleged that on 21.05.2007 
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4.  Counsel has submitted that the Tribunal erred in not considering the 
anomalies in the licence issued by the Bhind RTO and relied upon the statements 
without considering the discrepancies in the alleged licence of Bhind RTO. He 
also submits that if the driver had the licence issued from Bhind RTO, then there 
was no reason for him not to have carried the same when the accident took place or 
even could have filed the same before the Tribunal at the earliest. Filing of the 
same after the evidence adduced by the appellant showing the licence issued from 
Agra RTO as fake in itself speaks volume, the Tribunal erred in not considering 
this aspect of the matter. He also submits that Tribunal has further erred in not 
considering that as per Section 6 of the Motor Vehicles Act, no person can hold 
two licenses at one time and as per Section 11 of the Act, any additions on the 
driving license can be made on the license already held by the driver, as there 
being a clear bar for holding two licenses, the driver could not have two licenses. 
So he prays for exoneration of his liability for paying the compensation.

3. Counsel for the appellant submitted that the owner and driver 
(respondents No.6 and 7) denied the allegations on behalf of the appellant - 
Insurance Company, the case was contested on the ground that the driver was 
having the forged driving licence and, therefore the appellant are not liable. The 
Tribunal framed the issues and after recording the evidence passed an award in 
favour of respondents No.1 to 5 and against the appellant respondent Nos.7 and 8 
jointly and severally. Being aggrieved by the same, the appellant - Insurance 
Company is filing this appeal on the ground that the learned Tribunal erred in 
holding the appellant liable for payment of compensation inspite of the fact that 
appellant proved before the Tribunal that the licence held by the driver, which was 
seized by the police was found fake on its verification. He also submitted that 
Tribunal erred in not considering the fact that after the evidence about the 
fakeness of the driving licence held by the driver was adduced by the appellant 
and the report to that effect was produced before the Tribunal. The respondents 
No.6 and 7 filed a photocopy of the licence allegedly issued by RTO Bhind and the 
said RTO was examined on commission. The conduct of respondents No.6 and 7 
clearly shows that the licence from RTO Bhind was got manipulated.

when he was going with his brother on motorcycle the truck bearing registration 
No.RJ11GA-1634 insured with the appellant - Insurance Company dashed him in 
rash and negligent manner due to which he sustained grievous injuries and later on 
he died. It is stated that alleging the deceased to be an agriculturist, compensation 
was claimed on various grounds.

5. Heard counsel for the appellant at length and perused the record.

6. On perusal of the record, it was found that the offending vehicle was 
insured with the appellant - Insurance Company and at the time of arrest the driver 
of offending vehicle had produced his licence having No.3675/Agra/1996 before 
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7. Counsel for the appellant submitted that the licence issued by the RTO 
Bhind was also fake and the learned Tribunal has not considered the fact that if 
driver had the licence issued by the RTO Bhind then there is no reason for him not 
to carry the same when the accident took place. On perusal of the record of 
Tribunal, the Chief Clerk of RTO Bhind, examined before the Tribunal and he 
stated that driving licence (D/4) was issued by the RTO Bhind and he denied all 
the suggestions given by the Insurance Company in cross-examination and on 
perusal of the evidence of Bhind RTO Clerk Mr. R.S. Jadaon, it was found that he 
was intact in his evidence and according to the evidence of RTO Clerk, the driving 
licence (D/4) was issued to the driver of offending vehicle. He further submits that 
a person have no right to hold two driving licences at a time and he wants to cite 
Section 6 of Motor Vehicles Act to bolster his submission. Section 6 of Motor 
Vehicles Act, reads as under:-

8. On perusal of the record, it was found that at the time of arrest of driver of 
offending vehicle (respondent No.7) had produced the driving licence, D/2 and 
D/3 before the police which was found to be fake by the evidence of RTO Agra and 
during the trial the driver produced the driving licence issued to him by RTO 
Bhind which was found to be genuine.

Section 6: No person shall, while he holds any driving licence 
for the time being in force, hold any other driving licence 
except a learner's licence or a driving licence issued in 
accordance with the provisions of section 18 or a document 
authorising, in accordance with the rules made under section 
139, the person specified therein to drive a motor vehicle.

the Police and as per information received under RTO Agra, it was revealed that 
the said licence had neither been issued by the authority Ex.D/2 and Ex.D/3 and 
hence it was found to be fake. Later on, the driver had put the second driving 
licence and the photocopy of the same numbered as MP30R-2009-0017040 got 
issued from the RTO Bhind. The respondents No.6 and 7 had examined the 
licensing authority as a witness who has proved that RTO Bhind had issued the 
licence to the driver of offending vehicle.

9. Now the question arises that whether the driving licence produced by the 
driver was genuine to secure the benefit of a full indemnity from the insurer. At the 
time of trial, two licences were produced, one said to have been secured by the 
police on the basis of which a verification and evidence was given and it revealed 
that it was fake. In another licence produced at the trial by the driver was with the 
verification that it was a genuine one. The court rejected the licence verified to be 
genuine produced by the driver and preferred the verification obtained by the 
insurer as regards the licence secured by the police. 
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12. Still further, though in terms of Section 6 of Motor Vehicles Act, there is 
restriction on holding more than one licence, but no provision was pointed as per 
which all the licences of a person holding more than one licence are to be treated 
as invalid. A perusal of Section 6 of Motor Vehicles Act states that violation of 
provisions of Section 6 of MV Act may entail punishment under Section 177 of 
the MV Act which is as under:-

13. But in the absence of any specific provision to that effect it may not be 
possible to take a view that where a person holds more than one licence, all of 

10. It is not clearly comprehensible as to how the same person possessed two 
sets of licences, one fake and another genuine. However, I reckon that the issue of 
breach of terms of policy invariably shall be cast on the insurer and hence, even if 
they had secured verification for copy of the licence produced by the police, they 
were bound to make verification and offer evidence against the licence produced 
by the driver at the time of trial. In this case, the licence produced before the police 
was found to be fake but the trial Court has found the licence produced by the 
driver is genuine after considering the evidence. Hence now the question arises 
whether one person can held two licences at a time according to Section 6 of 
Motor Vehicles Act, 1988.

“(11) Thus, the insurance company failed to prove any willful 
or conscious breach of terms and conditions of the policy. It 
may also be noted that Section 6 of the Act puts restrictions on 
a person holding a second driving licence while he holds any 
driving licence which is in force. A fake driving licence cannot 
be said to be a driving licence for the time being in force. Thus, 
even if it is assumed that the owner was aware of the driving 
licence issued by the licensing authority, if the same was 
found to be fake then the said driving licence shall be deemed 
to be not in force, therefore, the Claims Tribunal's order making 
the insurance company liable to pay the compensation cannot 
be faulted."

"  Section 177 of MV Act. General provisions for punishment 
of offences.- Whoever contravenes any provision of this Act or 
of any rule, regulation or notification made thereunder shall, 
if no penalty is provided for the offence, be punishable for the 
first offence with fine which may extend to one hundred 
rupees, and for any second or subsequent offence with fine 
which may extend to three hundred rupees."

11. In this regard, as one licence was held to be fake it could not be said that 
driver possessed two licences in violation of Section 6 of Motor Vehciles  
(sic: Vehicles)Act, 1988. It has been held that in Tara Sharma's case 2015 ACJ 
761 (Delhi), para 11 is relevant  which reads as under :-
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them have to be treated as invalid. However, this situation does not arise in the 
present case, as one of the licences was found to be fake and it could not be 
considered to be a case of a person holding more than one licence.

14. In view of the above facts, it was found that driving licence produced 
before the police was a fake licence and it shall deemed to be not in force, so fake 
licence cannot be termed to be come in a category of any valid licence. Hence in 
this case it was found at the time of accident, the driver of offending vehicle 
holding only one driving licence which has been issued by the RTO Bhind and 
which is valid and genuine. 

IFFCO TOKIYO GENERAL INSURANCE CO. LTD.  …Appellant                                                                                                                                                                                                   

15. With the aforesaid discussion, the finding of the Tribunal against the 
appellant - Insurance Company need not to be interfered with in the eyes of law. 
Accordingly, the appeal filed by the appellant - Insurance Company under Section 
173 (1) of Motor Vehicles Act, stands dismissed.

Appeal dismissed

Before Mr. Justice Amar Nath (Kesharwani) 
MA No. 1187/2011 (Jabalpur) decided on 13 September, 2023

Vs.                                   

A. Motor Vehicles Act (59 of 1988), Section 166 & 173 – False 
Implication of Vehicle – Held – FIR lodged by eye-witness of incident, he was 
examined before the Tribunal and he supported the pleadings of the petition 
regarding incident – Site map was prepared on second day of incident where 
vehicle number was disclosed – Insurance company has not adduced any evidence 
to prove his pleadings regarding false implication of the alleged vehicle – Fact 
regarding false implication of vehicle not established.   (Para 12)

d- eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 o 173 & okgu dks feF;k 
vkfyIr djuk & 

RAM SINGH KEER & ors.                …Respondents

B. Motor Vehicles Act (59 of 1988),  Section 166 & 173 – Driving 
License – Held – Mere absence of endorsement on the driving license is not a 
sufficient circumstance to exonerate the insurance company.     (Para 14)
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Priyank Khandelwal, for the respondent No. 1 & 2. 

O R D E R

[k- eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 o 173 & pkyu vuqKfIr 
&

C. Motor Vehicles Act (59 of 1988),  Section 166 & 173 – 
Opportunity of Hearing – Held – As per order sheet, on the date fixed for 
evidence, no witness was present on behalf of the insurance company and 
counsel for insurance company declared his evidence as closed – It cannot be 
said that no opportunity was given to appellant insurance company to 
adduce evidence in support of their pleadings.   (Para 15)

 (Paras 16 to 20)

?k- eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 o 173 & izfrdj & ek=k 
& 

(2011) 3 SCC 646, Civil Appeal No. 1665/2019 decided on 14.02.2019 
(Supreme Court), SLP (Civil) No. 5345/2019 decided on 13.10.2022 (Supreme 
Court), 2006 (III) MP Weekly Notes 117, (2020) 13 SCC 486, Civil Appeal No. 
1665/2019 - SLP (Civil No. 33757/2018 decided on 14.02.2019) (Supreme 
Court), (2017) 14 SCC 663, (2023) 1 SCC 204, (2014) 1 SCC 244, (2022) 1 SCC 
317. 

D. Motor Vehicles Act (59 of 1988), Section 166 & 173 – 
Compensation – Quantum – Held – Deceased boy was aged about 8 years and 
Tribunal awarded Rs. 2,50,000 which is neither excessive nor at a higher side.   

Mohan Singh, for the respondent No. 3 & 4. 

x- eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 o 173 & lquokbZ dk 
volj &

Cases referred :

Amrit Kaur Ruprah, for the appellant/non-applicant No. 3. 

AMAR NATH (KESHARWANI),J.:- Appellant-Insurance Company has 
preferred this appeal under Section 173 of the Motor Vehicles Act, 1988 being 
aggrieved by the award dated 22.12.2010 passed by learned Motor Accidents 
Claims Tribunal, Hoshangabad (M.P.) in MACC No.16/2010, whereby learned 
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4.  Appellant-Insurance Company in their written statement has denied the 
averments mentioned in the claim petition and pleaded that the information 
regarding accident was not provided by the owner of offending vehicle 
respondent No.3 to the Insurance Company and at the time of incident respondent 

Tribunal has awarded Rs.2,50,000/- (Rupees Two Lakh Fifty Thousand only) 
with interest of 6% per annum from the date of filing of claim petition and 
thereafter, if the payment is not made within two months then the insurance 
company shall be liable to pay interest @7% per annum.

2.  Brief facts of the case are that the son of respondent Nos. 1 and 2 namely 
Raja aged about 8 years had died in an accident dated 28.09.2009 by a vehicle 
(Jeep) bearing Registration No.MP-49-0438. The offending vehicle was being 
driven in rash and negligent manner by respondent No.4 as a result of which Raja 
was died on the spot. Report of the incident was lodged at Police Station - 
Hoshangabad. After investigation, challan was filed against the respondent No.4 
under Section 304-A of the Indian Penal Code and a criminal case was registered 
before the Court of Chief Judicial Magistrate, Hoshangabad (M.P.) having 
jurisdiction of the case. Being legal representatives of deceased Raja, respondent 
Nos.1 and 2 have filed the claim petition under Section 166 read with Section 140 
of the Motor Vehicle Act before the Motor Accident Claims Tribunal, 
Hoshangabad claiming Rs.16,50,000/- (Rupees Sixteen Lakh Fifty Thousand) as 
a compensation where it was alleged that at the time of accident the deceased was 
a healthy and intelligent child who after his education could have helped in 
upbringing the financial condition of his family in the future, hence, prayed for 
award as claimed in the petition. 

3.  Respondent Nos.3 and 4 have appeared before the Claim Tribunal and 
denied the pleadings mentioned in the claim petition and submitted that offending 
vehicle was insured with the appellant and pleaded that driver was not driving the 
offending vehicle in a rash and negligent manner and accident did not occur due to 
his act or action and the offending vehicle was falsely implicated in the case. It is 
also pleaded that in the First Information Report which was lodged on the same 
day, registration number of offending vehicle was not mentioned in the FIR. 
Hence, respondent Nos.3 and 4 are not liable to pay any compensation to the 
respondent Nos.1 and 2. It is further pleaded that the respondent No.3 is the 
registered owner of the offending vehicle which was insured with the appellant-
Insurance Company and respondent No.4 was holding a valid driving license at 
the time of incident and if the learned Claims Tribunal has come to the conclusion 
that the alleged accident took place with the vehicle bearing registration No.    
MP-49-0438 and was driven by the respondent No.4, and awarded the 
compensation amount in favour of the claimants then appellant-Insurance 
Company will be liable to satisfy the award.
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7. Learned counsel for the appellant submits that FIR was lodged against the 
unknown vehicle. No eye-witness of the incident was examined in the case. 
Tribunal has passed the impugned award in a very hasty manner without affording 
an opportunity to the appellant-Insurance Company to adduce the evidence. 
Application was moved before the Tribunal for giving the opportunity to record 
the statement of witnesses and for taking the document on record but learned 
Tribunal has dismissed the application vide orders dated 15.12.2010 and 
21.12.2010. Learned counsel for the appellant further submitted that it is the duty 
of the claimants to prove his case. The claimants have failed to prove the 
involvement of vehicle (Jeep) bearing registration No.MP-49- 0438 in the alleged 
accident. The deposition regarding involvement of vehicle number is based on the 
information given by the police personal (sic: Personnel). Statement of Laxman 
Singh (AW-2) is based on the hearsay evidence without disclosing the name of 
person who gave him the information. Hence, impugned award has been passed 
by the Claims Tribunal on the conjecture and surmises and has based on no 
evidence, hence, prayed to set aside the impugned award. It is further submitted 
that the compensation amount awarded by the Tribunal is also at higher side. At 
the most maximum Rs.1,50,000/- (One Lakh Fifty Thousand) may be awarded for 
a child of aged about 8 years. Learned counsel for the appellant has not cited any 
case law in support of her arguments.

No.4 had no valid and effective driving license to drive the offending vehicle. 
Claimants have falsely implicated the offending vehicle in the case in conspiracy 
with respondent Nos.3 & 4. Hence, Insurance Company is not liable to pay any 
compensation.

5. Learned Claims Tribunal has framed the issue and recorded the statement 
of witnesses. Respondent No.1/claimant No.1 Ram Singh examined himself as 
AW-1 and Laxman Singh was examined as AW-2 in support of the claim petition.

6. After considering the evidence placed on record and considering the 
arguments of learned counsel for the parties, the learned Tribunal has awarded the 
compensation as mentioned in para-1, being aggrieved by the impugned award, 
appellant-Insurance Company has preferred this miscellaneous appeal.

8. Learned counsel for the respondent Nos.1 and 2/claimants has submitted 
that FIR was lodged on the same day without any inordinate delay. Offending 
vehicle was seized during the investigation of the criminal case. Hence, it is 
denied that offending vehicle has been falsely implicated in the case and claim 
petition was filed with the conspiracy of respondent Nos.3 and 4 and submits that 
learned Tribunal has passed the impugned award after proper appreciation of the 
evidence on the record. Appellant has not proved the collusion between the 
claimants and respondent Nos.3 and 4. Insurance Company has not proved his 
defence by adducing cogent oral and documentary evidence. It is not proved in the 

2082 I.L.R. 2023 M.P.IFFCO Tokiyo General Insurance Co. Ltd. Vs. Ram Singh Keer



12. Firstly I dealt with the arguments regarding false implication of
the alleged vehicle in the case. It reveals from the certified copy of the FIR       
(Ex.P-1) that date and time of the incident was 28.09.2009 at 5:45 am and FIR was 
lodged on the same day at 10:40 am, hence, it is clear that in lodging the FIR, 
inordinate delay has not been caused. It is also reveals that the FIR (Ex.P-1) was 
lodged by eye-witness of incident i.e. Laxman Singh Thakur, S/o Mannu Singh 
Thakur who has been examined before the Tribunal as AW-2. AW-2 has supported 
the pleadings of the petition regarding incident. FIR (Ex.P-1) was lodged against 
the driver of White colour Pick-Up vehicle. In page-2 of the Postmortem report 
(Ex.P-2), it is mentioned that death was occurred due to accident from Pick-Up 
vehicle. Site map was prepared on 30.09.2009 i.e. the second day of incident and 

iv- Amount of award is at higher side.

case that the offending vehicle was falsely implicated in the case. Appellant-
Insurance Company could call the driver of offending vehicle to prove his 
pleading but Insurance Company has failed to prove the same. Hence, prays for 
dismissal of the appeal.

9. Learned counsel for the claimants/respondent Nos.1 & 2 in support of his 
arguments placed reliance on Kusum Lata and others vs. Satbir and others 
reported in (2011) 3 SCC 646, Sunita & ors. vs. Rajasthan State Road Transport 
Corporation & Anr. passed in Civil Appeal No.1665 of 2019 judgment dated 
14.02.2019, Meena Devi vs. Nunu Chand Mahto @ Nemchand Mahto & ors. 
passed in SLP (Civil) No.5345 of 2019 judgment dated 13.10.2022 and 
Daulatram and others vs. Akhlesh Kumar and others reported in 2006(III) MP 
Weekly Notes 117.

10. I have considered the arguments advanced by the learned counsel for the 
parties, gone through the record and citations placed reliance by the learned 
counsel for the respondent Nos.1 and 2.

11. Appellant-Insurance Company has challenged the impugned order on the 
following grounds :-

iii- Tribunal has passed the impugned award in hasty
manner without affording an opportunity to appellant to
adduce the evidence in support of his pleadings.

i- The driver of the alleged vehicle did not have a valid
and effective driving license to drive the offending vehicle on
the date of incident.

ii- The FIR was lodged against an unknown vehicle and
alleged vehicle was falsely implicated in the case with
conspiracy of respondent Nos.3 and 4 i.e. owner and driver of
the alleged vehicle.
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in the site map (Ex.P-2) vehicle number was disclosed. Appellant-Insurance 
Company has not adduced any evidence to prove his pleadings regarding false 
implications of the alleged vehicle in the case. Hence, the facts regarding false 
implication of vehicle No. MP-49-0438 are not proved. {Relied on Kusumlata 
and Others Vs. Satbir and others (2011) 3 SCC 646 and Sunita and Others Vs. 
Rajasthan State Road Transport Corporation and another (2020) 13 SCC 486 
para Nos.21 & 23 {Civil Appeal No.1665/2019 - SLP (Civil No.33757 of 2018 
judgment dated 14.02.2019) }.

13.  Now I have considered the arguments that on the date of incident respondent 
No.2 had no valid and effective driving license to drive the offending vehicle. 
Certified copy of charge-sheet (Ex.P-4) shows that copy of Registration Certificate, 
Insurance Policy, Permit of seized vehicle and Driving license were seized but those 
are not enclosed with the record of Tribunal. Appellant-Insurance Company has 
filed the chief-examination of his Officer namely Raghavendra Singh Tomar on 
affidavit under Order 18 Rule 4 of CPC in support of his pleadings on 21.12.2010 but 
he was not cross examined on behalf of opposite party because appellant-Insurance 
Company has closed his evidence on previous date i.e. 15.12.2010. Despite that if 
statement of Raghavendra Singh Tomar is taken into consideration then also it is 
of no use to the appellant-Insurance Company because it is not disputed by the 
Insurance Company, that on the date of incident, non-applicant No.2/respondent 
No.2 had a driving license to drive the Light Motor Vehicle (LMV). It is not 
contended in the case by the appellant-Insurance Company that offending vehicle 
is not under the category of LMV and it is not the argument of learned counsel for 
the appellant that unladen weight of alleged Pick-Up was more than 7500 kg.

15. So far as the arguments of learned counsel for appellant-Insurance 
Company on the point that Tribunal has passed the award in a hasty manner and 
not afforded appellant-Insurance Company proper opportunity to adduce the 
evidence Company is taken into consideration, and it is found that claimants have 
closed their evidence on 09.12.2010 and fixed the case for non-applicant's 
evidence for 15.12.2010. It reveals from the record of Tribunal that on the date 
fixed for evidence, no witnesses were present on behalf of appellant-Insurance 

14. Light motor vehicle is defined in Section 2(21) of the Motor Vehicles Act, 
1988, according to which 'light motor vehicles' means a transport vehicle or 
omnibus the gross vehicle weight of either of which or a motor car or tractor or 
road-roller the unladen weight of any of which, does not exceed 7500 kilograms. 
The submissions of learned counsel for the appellant regarding driving license is 
no more relevant in the light of law as laid down by Hon'ble Apex Court in the case 
of National Insurance Co. Ltd. Vs. Mukund Devangan, (2017) 14 SCC 663 and 
therefore, mere absence of endorsement on the driving license is not a sufficient 
circumstance to exonerate the insurance company.
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17. Learned counsel for respondent Nos.1 and 2 submitted that awarded 
amount is neither excessive nor at higher side.

19. Hon'ble Apex Court in a recent case Meena Devi Vs. Nunu Chand Mahto 
@ Nemchand Mahto and Others (2023) 1 SCC 204, in a case of death of a child 
aged about 12 years in road accident who was studying in Class-5 at Private 
School, has awarded Rs.5,00,000/- (Five Lakhs) as compensation. In another case 
of Kishan Gopal and Another Vs. Lala and Others (2014) 1 SCC 244, in a case of 
death of 10 years old child, Hon'ble Apex Court has awarded Rs.5,00,000/- (Five 
Lakhs) as compensation. In case of Kurvan Ansari @ Kurvan Ali and another Vs. 
Shyam Kishor Murmu and another (2022) 1 SCC 317, in case of death of 7 years 
old child Hon'ble Apex Court has awarded a sum of Rs.4,70,000/- (Four Lakhs 
Seventy Thousand).

Company. As per order-sheet dated 15.12.2010 an application under Order 16 Rule 1 
and under Order 26 Rule 1 read with Section 151 of CPC was filed before the 
Tribunal for issuance of a summon to call the employee of R.T.O. Office, Narsinghpur, 
are for issuance of a commission for recording the statement of employee of 
R.T.O. Office, Narsinghpur, but that application was dismissed on the same day, after 
hearing of the rival parties. As per the order-sheet dated 15.12.2010, no witnesses 
were present on behalf of Insurance Company and counsel for non-applicant/ 
Insurance Company declared his evidence as closed. Hence, it cannot be said that 
no opportunity was given to appellant-Insurance Company to adduce the 
evidence in support of their pleadings.

16. Learned counsel for the appellant submits that since deceased was a child 
aged about 8 years, hence, maximum Rs.1,50,000/- (One Lakh Fifty Thousand) 
may be awarded in the case, whereas Tribunal has awarded Rs.2,50,000/- (Two 
Lakh Fifty Thousand) which is at higher side.

No order as to costs.

Appeal dismissed

21. Accordingly, there is no substance in the appeal, hence, appeal sans merit 
and is hereby dismissed.

22. Let the record of Tribunal be sent back to the concerned Claim Tribunal 
along with copy of this order for information and necessary action.

18. I have considered the arguments of learned counsel for the parties and 
perused the citations placed by counsel for respondent Nos.1 and 2.

20. Whereas in the present case, the deceased was aged about 8 years and 
Tribunal has awarded only Rs.2,50,000/- (Two Lakhs Fifty Thousand) which is 
neither found excessive nor at higher side. Hence, contention of learned counsel 
for appellant is not acceptable that awarded amount is at higher side.
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 [k- ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 9¼1½ o 17 & 
iks"k.kh;rk &

I.L.R. 2023 M.P. 2086 (DB)

MP ENTERTAINMENT & DEVELOPERS PVT. LTD.  …Appellant                                                                                                                                                                                                                                                                                                                                                         

Before Mr. Justice S.A. Dharmadhikari & Mr. Justice Hirdesh 
AA No. 16/2023 (Indore) decided on 6 July, 2023

Vs.

CARNIVAL FILMS ENTERTAINMENT PVT. LTD.   …Respondent

A. Arbitration and Conciliation Act (26 of 1996), Section 9 – 
Maintainability – Held – Trial Court rightly exercised its jurisdiction u/S 9 of 
the Act because on 09.12.2022, when the application u/S 9 was filed, neither 
arbitral tribunal proceedings were initiated nor arbitrator was appointed or 
approached to settle the dispute – Sole arbitrator was appointed and arbitral 
tribunal was constituted after trial Court applied its mind and entertained 
the application u/S 9 and at that time, respondents did not have any other 
efficacious remedy – Appeal dismissed.  (Paras 12 to 15)

d- ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 9 & iks"k.kh;rk & 

B. Arbitration and Conciliation Act (26 of 1996), Section 9(1) & 17 
– Maintainability – Held – As per Section 17 of 1996 Act, the arbitral tribunal 
has the same power to grant interim relief as the Court and thus remedy u/S 
17 is as efficacious as the remedy u/S 9(1) of the Act.  (Para 11)

C. Arbitration and Conciliation Act (26 of 1996), Sections 9(1), 9(3) 
& 17 – Jurisdiction of Trial Court – Held – Once the arbitral tribunal has been 
constituted, the Court shall not entertain as application u/S 9(1) unless the 
Court finds that the circumstances exist which may not render the remedy 
provided u/S 17 of the Act efficacious.  (Para 10)
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x- ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk,¡ 9¼1½] 9¼3½ o 17 
& fopkj.k U;k;ky; dh vf/kdkfjrk & 

Gunjan Chowksey, for the respondent. 

The order of the Court was passed by :

2. The facts in nutshell are, that the respondent is involved in the operation 
and management of multiplexes under the brand name "Kulraj Broadway 
Cinemas" whereas the appellant is a company involved in the business of Real 
Estate Development and is the owner of Cineplex in Malhar Mall at Indore. The 
appellant (in capacity of the lessor) and the Company HDIL Entertainment Pvt. 
Ltd ( in capacity of the lessee) had entered into an agreement dated 28.07.2011 for 

nd rd th
leasing out the premises situated at 2  3  and 4  Floor at Malhar Mall, Indore.

O R D E R

SUSHRUT ARVIND DHARMADHIKARI, J.:- The instant appeal under Section 37 
of the Arbitration and Conciliation Act, 1996 (hereinafter shall be referred as 
'Act') has been preferred by the appellant being aggrieved by the impugned order 
dated 19.01.2023 passed by the learned Commercial Court, Indore in Case No. 
MJC AV No. 98/2022, whereby the application of respondent filed under Section 
9 of the Act was partially allowed and the appellant was restrained from alienating 
rights in respect of Cinema/multiplex (disputed premises), pending the 
commencement of and during the arbitration proceeding and making of the final 
award therein and enforcement thereof.

Case referred :

Vijay Kumar Asudani, for the appellant. 

2022 (1) SCC 712.

3. That in year 2020, some disagreements between the parties led to the 
disputes between them, which led to the commencement of multiple litigation 
between the parties. On 09.11.2022, appellant along with the personal guards 
entered in the leased out premises of the respondent and illegally locked the 
premises and refused the access of the cinema for the representative of the 
respondent. Against the said act, the respondent had filed a criminal complaint for 
illegally trespassing the property and obstructing the access in cinema hall. Due to 
the said act the respondent on 03.12.2022 sent a letter to the appellant for 
appointing arbitrator to settle their dispute. The appellant in his reply dated 
19.12.2022 has stated that as per possession document dated 09.05.2022, it is 
settled that all disputes between both the parties shall be resolved by sole 
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7. Per contra, learned counsel for the respondent submits that though 
arbitration proceedings have been initiated before the Arbitrator Mr. Arpit Oswal, 
the respondent has challenged the appointment of said Arbitrator under Section 

6. Learned counsel for the appellant laid special emphasis on Section 9(3) of 
the Act, which provides that once the arbitral tribunal has been constituted, the 
Court shall not entertain an application under Section 9 Sub-clause 1 and to 
buttress his contention, he placed reliance on the judgment of the Apex Court in 
(Arcelor Mittal Nippon Steel India Ltd. vs. Essar Bulk Terminal Ltd.) reported in 
2022 (1) SCC 712.

arbitrator Mr. (Arpit Oswal) and by the same reply the respondent also 
corresponded with the arbitrator to resolve their dispute. The sole arbitrator upon 
the appellant's reply dated 19.12.2022 issued notice dated 28.12.2022 informing 
the respondent that on the basis of possession document dated 09.05.2022, the 
arbitral proceedings shall commence w.e.f. 03.01.2023. However, the respondent 
disputed the appointment of arbitrator by challenging such proceedings before 
this Court.

4.  Being aggrieved by the appellant's act of 09.11.2022 (trespassing in 
property) the respondent filed an application under Section 9 of the Act before the 
learned trial Court to remove the obstruction to the access of the appellant in the 
cinema hall and to pass an order of mandatory injunction for restraining the 
appellant and/or its agents from interfering with the respondent's sole and 
exclusive possession, occupation and usage of the multiplexes, to allow the 
operation and management of the multiplexes, restrain the appellant from 
alienating rights in respect of cinema/multiplexes and other reliefs. The learned 
trial Court by impugned order dated 19.01.2022 partially allowed the 
respondent's application and has restrained the appellant from alienating rights in 
respect of cinema/multiplexes, pending the commencement of and during the 
arbitration proceedings and making of the final award therein and enforcement 
thereof, rest of the reliefs were declined. Being aggrieved by the impugned order 
the appellant has filed the present appeal before this Court.

5. Learned counsel for the appellant submits that both the parties had 
invoked the arbitration clause of the said agreement and in consequence of the 
said proceedings, the Arbitrator Mr. Arpit Oswal had duly been appointed before 
whom both the parties were present and have initiated legal proceedings to carve 
out the differences between them. It is indisputed that arbitration proceedings has 
already been going on and while the proceedings of Arbitrator were in continuance, 
the respondent had filed an application under Section 9 of the Act before the 
learned trial Court and the learned trial Court without taking into consideration 
the fact that arbitral proceedings were initiated has passed the impugned order, 
which is full of adversity and is contrary to the existing provisions of the Act.
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(2) "whether the learned trial Court was entitled to pass the 
impugned order and entertain the respondent's application filed 
under Section 9 of the Act, in light of the fact that the Arbitrator 
was appointed by the parties and arbitral proceedings had been 
initiated to settle their disputes?"

(l)"  Whether the respondent had efficacious remedy to 
approach the arbitrator for seeking interim relief under section 
17 of the Act prior to filing application under section 9 of the Act 
before the Learned Trial Court ?

(i) for the appointment of a guardian for a minor or a person 
of unsound mind for the purposes of arbitral proceedings; or

11(5) of the Act before this Court. The counsel for the respondent further submits 
that the Arbitrator was appointed after the order dated 09.12.2022 passed by the 
learned trial Court, whereby the status quo was ordered to be maintained. The 
counsel for the respondent further submits that the Arbitrator has been appointed 
on the basis of a non-notarized possession document dated 09.05.2023, which is 
contrary to the provisions of law. In such circumstances the respondent only had 
an efficacious remedy under Section 9 to approach the learned Trial Court for 
seeking interim relief. Therefore, the learned trial Court has rightly passed the 
impugned order which does not contain any infirmity or adversity and in light of 
the said fact the respondent prays for dismissal of the appeal.

8. We have heard learned counsel for both the parties and perused the record. 
The moot questions which arise for consideration in this appeal are as under:-

9. Before proceeding further for examining the facts of the case to answer the 
above-mentioned questions, it is pertinent to reproduce Section 9 of the Act, 
which is as follows:-

9. Interim measures, etc. by Court.—A party may, before or 
during arbitral proceedings or at any time after the making of the 
arbitral award but before it is enforced in accordance with 
section 36, apply to a court—

(a) the preservation, interim custody or sale of any goods 
which are the subject-matter of the arbitration agreement;

( c ) the detention, preservation or inspection of any property or 
thing which is the subject-matter of the dispute in arbitration, or 
as to which any question may arise therein and authorising for 
any of the aforesaid purposes any person to enter upon any land 

(b) securing the amount in dispute in the arbitration;

(ii) for an interim measure of protection in respect of any of 
the following matters, namely:—
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or building in the possession of any party, or authorising any 
samples to be taken or any observation to be made, or experiment 
to be tried, which may be necessary or expedient for the purpose 
of obtaining full information or evidence; 

(d) interim injunction or the appointment of a receiver; 

(e) such other interim measure of protection as may appear to 
the court to be just and convenient, and the Court shall have the 
same power for making orders as it has for the purpose of, and in 
relation to, any proceedings before it. 

[2] Where, before the commencement of the arbitral 
proceedings, a Court passes an order for any interim measure of 
protection under sub-section (1), the arbitral proceedings shall 
be commenced within a period of nincety days from the date of 
such order or within such further time as the Court may 
determine.]

[3] Once the arbitral tribunal has been constituted, the Court 
shall not entertain an application under sub-section (1), unless 
the Court finds that circumstances exist which may not render 
the remedy provided under Section 17 efficacious.

11. As per Section 17 of the Act, the arbitral tribunal has the same power to 
grant interim relief as the Court and thus, remedy under Section 17 is as efficacious 
as the remedy under Section 9(1) of the Act.

10.  It is trite that as per Section 9(3) of the Act, once the arbitral tribunal has 
been constituted, the Court shall not entertain an application under Section 9(1) of 
the Act, unless the Court finds that the circumstances exist which may not render 
the remedy provided under Section 17 of the Act efficacious. Recently, the 
Supreme Court in the case of (Arcelor Mittal) (supra) has dealt with the quandary 
over interplay of Section 9 and Section 17 of the Act and has answered this 
question whether the Court can entertain an application for interim measure after 
arbitral tribunal has been constituted. The Apex Court while dealing with the said 
case has held that Section 9(3) of the Act has two limbs, the first limb prohibits an 
application under Section 9(1) from being entertained once an arbitral tribunal 
has been constituted. The second limb carves out an exception to that prohibition, 
if the Court finds that circumstances exist, which may not render the remedy 
provided under Section 17 of the Act efficacious.

12. In the present case, it is apparent from the record that the respondent had 
approached the learned trial Court on 09.12.2022, by filing an application under 
Section 9 of the Act praying for the interim relief along with an application under 
Section 151 for maintaining the status quo. Taking cognizance upon the said 
application filed under Section 151, the learned trial Court by its application of 
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mind and by considering the facts of the case has ordered to maintain the status 
quo till the next date of hearing. This fact clearly shows that the learned trial Court 
had applied its mind and had entertained the application filed by the respondent.

13. As per the records, it is also apparent that the arbitrator was appointed and 
had initiated the arbitral proceedings on 03.01.2023 which is under challenge 
before this Court. Howsoever, the respondent has filed an application under 
Section 9 on 09.12.2022 and the said application was entertained by the learned 
trial Court which passed an ex-parte interim order of status quo till the next date of 
hearing. This fact shows that the learned trial Court before constitution of arbitral 
tribunal had entertained the respondent's application, had it been the case where 
the parties have summoned only it could not have been observed that the learned 
trial Court had applied its mind therefore, this Court is of the view that the 
respondent did not had any efficacious remedy before the constitution of the 
arbitral tribunal and had rightly approached the learned trial Court for seeking an 
interim relief by filing an application under Section 9 of the Act.

"  84. It is now well settled that the expression "  entertain"   
means to consider by application of mind to the issues raised. 
The Court entertains a case when it takes a matter up for 
consideration. The process of consideration could continue till 
the pronouncement of judgment as argued by Khambata. Once 
an Arbitral Tribunal is constituted the Court cannot take up an 
application under Section 9 for consideration, unless the 
remedy under Section 17 is inefficacious. However, once an 
application is entertained in the sense it is taken up for 
consideration, and the Court has applied its mind to the Court 
can certainly proceed to adjudicate the application.

90. It could, therefore, never have been the legislative intent 
that even after an application under Section 9 is finally heard 
relief would have to be declined and the parties be remitted to 
their remedy under Section 17.

91. When an application has already been taken up for 
consideration and is in the process of consideration or has 
already been considered, the question of examining whether 
remedy under Section 17 is efficacious or not would not arise. 

14.  This Court is also of the opinion that the learned trial Court has rightly 
exercised its jurisdiction under Section 9 of the Act because on 09.12.2022 neither 
arbitral tribunal proceedings were initiated nor arbitrator was appointed or 
approached to settle the dispute, howsoever it is also apparent from the record that 
the appointment of arbitrator is also challenged before this Court. The Hon'ble 
Apex Court in the case of Arcelor Mittal (supra) in paragraph No. 84, 90 and 91 
has held that:
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Vs.

Appeal dismissed

15. In light of the aforesaid facts and law laid down by the Hon'ble Supreme 
Court, this Court is of the view that the learned trial Court was right in exercising 
its jurisdiction under Section 9 of the Act, considering the fact that the sole 
arbitrator was appointed and arbitral tribunal was constituted after the learned 
trial Court had applied its mind and had entertained the application filed under 
Section 9 and at that time, the respondent did not had any other efficacious 
remedy. Similarly redirecting the respondent to file an interim application for 
seeking the same relief as sought under Section 9 before the arbitrator under 
Section 17 would defeat the cause of justice.

NOUMLA BROTHERS (M/S)  …Appellant                                                                                                                                                                                                                                                                                             

I.L.R. 2023 M.P. 2092

The requirement to conduct the exercise arises only when the 
application is being entertained and/or taken up for consideration. 
As observed above, there could be numerous reasons which 
render the remedy under Section 17 inefficacious. To cite an 
example, the different Arbitrators constituting an Arbitral 
Tribunal could be located at far away places and not in a 
position to assemble immediately. In such a case an application 
for urgent interim relief may have to be entertained by the Court 
under Section 9(1)"

AA No. 36/2023 (Indore) decided on 6 July, 2023
Before Mr. Justice Vivek Rusia

A. Arbitration and Conciliation Act (26 of 1996), Section 34(3), 
Proviso and Limitation Act (36 of 1963), Section 14 – Limitation – Held – As per 
proviso to Section 34(3), for granting an extension of time for 30 days from 3 
months, an application is liable to be filed – Appellant was required to file two 
applications, first u/S 14 of Limitation Act for exclusion of time spent in the 
proceedings bonafide in the Court without jurisdiction and another 
application under proviso to Section 38(3) for further extension of one month 
– Whether copy of award has been sent earlier to appellant, this issue is also 
liable to be considered by learned District Judge – Impugned order quashed 
– Matter remitted back to District Judge for fresh adjudication of the issue of 
limitation after recording evidence – Appeal allowed.   (Para 10 & 11)

16. Accordingly, this appeal being bereft of merits and substance is hereby, 
dismissed.

M/S RUCHI WORLD WIDE LTD. & anr.          …Respondents
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 B. Arbitration and Conciliation Act (26 of 1996), Section 34(1), (2) 
& (3) – Limitation – Held – The arbitral award is liable to be set aside only by 
way of an application in accordance with Section 34(2) and Section 34(3) – As 
per Section 34(3), an application for setting aside may not be made after three 
months (not 90 days) have elapsed from date on which the party making 
application has received the arbitral award.  (Para 10)

 Romesh Dave, for the respondent No. 2. 

 [k- ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 34¼1½] ¼2½ o ¼3½ & 
ifjlhek & 

O R D E R

Cases referred :

VIVEK RUSIA, J.:- The appellant has filed the present arbitration 
appeal being aggrieved by the award dated 23.1.2013 passed by 22nd District 
Judge, Indore in MJC AV No.14/2018 whereby the application filed u/s. 34 of the 
Arbitration and Conciliation Act, 1996 (hereinafter referred to as "the Act of 1996" 
for short) has been dismissed as time-barred.

 Kshitij Vyas, for the respondent No. 1. 

(2017) 7 SCC 678, AIR 2019 SC 3658, AIR 2005 SC 214, (2003) 4 SCC 
147, AIR 2021 SC 2493, (2010) 12 SCC 210, (2008) 7 SCC 169, WP No. 
28896/2022 decided on 15.12.2022, 2009 (3) GCD 2143; 2009 (0) Supreme 
(Guj.) 93, 2023 SCC OnLine SC 382.

 d- ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 34¼3½] ijarqd ,oa 
ifjlhek vf/kfu;e ¼1963 dk 36½] /kkjk 14 & ifjlhek &

 Chetan Jain, for the appellant. 
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2.2 The appellant received notice of Execution Case No.128/2014 from the 
rdCourt of 3  District & Sessions Judge, District Guntur, Andhra Pradesh. 

Thereafter, the appellant inquired and came to know that an ex-parte award dated 
24.8.2012 had been passed against it in Arbitration Case No. 19/2012-13. The 
appellant further came to know that respondent No.1 had approached the High 
Court of Bombay by filing an application for transfer of the Execution Case from 
Mumbai to Guntur, Andhra Pradesh as the properties of the appellant are situated 
there. The said application was allowed vide order dated 19.9.2013.

2.4 The appellant challenged the aforesaid order of the learned
Single Judge by way of an appeal (Appeal (L) No.402/2016 before the Division 
Bench of the High Court of Bombay which too was dismissed vide order dated 

2. Facts of the case, in short, are as under :

2.1 The appellant is a proprietorship firm engaged in the business of supply of 
cotton bales and other materials having its registered office at 111, Sri Kanyaka 
Parameswari Enclave, Etukuru Road, Guntur. Respondent No.1 contacted the 
appellant for the purchase of cotton bales and placed a purchase order dated 
30.9.2010 for a suply of 600 cotton bales. The purchase order contains an 
arbitration clause and according to which, all the disputes will be settled amicably 
or will be referred to arbitration in accordance with the Rules and By-laws of the 
Cotton Association of India and the contract shall be subject to Indore 
jurisdiction. Since the specified quantity of cotton bales could not be supplied 
within the agreed time by the appellant, respondent No.1 issued a debit-note on 
8.2.2011 to the appellant but the payment was not made. Respondent No.1 
approached the Cotton Association of India for settlement of the dispute by way of 
arbitration. Shri Pankaj D. Mepani was appointed as a sole Arbitrator who 
registered the claim of respondent No.1 as Arbitration Case No. 19/2012-13. The 
appellant did not participate in the arbitration proceedings and proceeded ex-
parte. The Arbitrator passed the final award dated 24.8.2012 for sum of 
Rs.18,89,677/- with interest @ 15% per annum.

2.3 The appellant filed Notice of Motion No.254/2015 challenging the ex-
parte award and also for setting aside the order of transfer of execution case. The 
High Court of Bombay vide order dated 26.2.2015 held that the appellant should 
file an arbitration petition u/s. 34 of the Act of 1996 before the Single Judge of the 
High Court of Bombay. In compliance of the said order, the appellant filed the 
petition u/s. 34 of the Act challenging award dated 24.8.2012, according the 
appellant filed and same was registered as Arbitration Petition No.1635/015. 
Respondent No.1 appeared and opposed the petition on the ground of
territorial jurisdiction. The High Court of Bombay vide order dated 20.7.2016 
dismissed the said Arbitration Petition on the ground of lack of territorial 
jurisdiction.
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6.2.017. Thereafter, the appellant approached the apex Court by way of a Special 
Leave Petition (SLP) which was also dismissed after condoning the delay vide 
order dated 4.10.2017.

3.     According to the appellant, the fact regarding the dismissal of the SLP came 
to its knowledge on 28.11.017 when notice of the Execution Case No.153/2017 
was received for appearance. Then, the appellant preferred application 34 of the 
Act of 1996 before the District Court, Indore challenging the award dated 
4.8.2012. Since there was a delay in applying, therefore, an application u/s. 14 of 
the Limitation Act was also filed . Respondent No.1 opposed the application by 
submitting that the limitation beyond 120 days cannot be condoned, hence, the 
application u/s. 34 of the Act of 1996 is not maintainable and liable to be 
dismissed.

5. Shri Jain learned counsel for the appellant submitted that the learned 
District Judge has wrongly calculated the period of limitation from the date of 
dismissal of the SLP, whereas the appellant came to know about the dismissal of 
the SLP on 28.11.2017 and if the period of limitation is counted from the said date, 
then the application filed u/s. 34 of the Act of 1996 was well within limitation. 
Learned counsel further submitted that the appellant did not receive any notice 
from the Arbitrator and an ex-parte award had wrongly been obtained by 
respondent No.1. Even the copy of the ex-parte award was not communicated to 
the appellant immediately after the passing of the award. The appellant was 
served with the certified copy of the award by the Arbitrator on 22.1.2018. In 
support of his contention, learned counsel for the appellant has placed reliance on 
the decision of the apex Court in the case of Indus Mobile Distribution Pvt. Ltd. 
V/s. Datawind Innovations Pvt. Ltd. : (2017) 7 SCC 678; Brahmani River Pellets 
Ltd. V/s. Kamachi Industries Ltd. : AIR 2019 SC 3658; Dharma Prathisthanam 
V/s. Madhok Construction Pvt. Ltd. : AIR 2005 SC 214; Sarwan Kumar V/s. 
Madan Lal Aggarwal: (2003) 4 SCC 147; Dakshin Haryana Bijli Vitran Nigam 
Ltd. V/s. M/s. Navigant Technolgies Pvt. Ltd. : AIR 2021 SC 2493; State of 
Himachal Pradesh V/s. Himachal Techno Engineers: (2010) 12 SCC 210; 
Consolidated Engineering Enterprises V/s. Principal Secretary, Irrigation 
Department: (2008) 7 SCC 169; order passed by this Court in the case of Bennet 
Pharmaceuticals Ltd. V/s. State of M.P. (W.P. No.28896/2022 decided on 
15.12.2022); order passed by the Gujarat High Court in the case of GSRTC V/s. 

4. Learned District Judge, Indore has held that the limitation for filing an 
application u/s. 34 of the Act of 1996 started on 4.10.017 i.e. the date of dismissal 
of the SLP, thus, there is a delay of 4 days in filing the application u/s. 34 of the Act 
of 1996, which cannot be condoned due to the reger of proviso of section 34 , 
therefore, dismissed the application u/s. 14 of the Limitation Act as well as the 
appeal. Hence, the present arbitration appeal before this Court.
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6.  On the other hand, learned counsel appearing for respondent No.1 
contended that the application was filed with the delay of 22 days and in view of 
the law laid down by the apex Court in the case of Bhimashankar Sahakari 
Sakkare Karkhane Niyamita V/s. Walchandnagar Industries Ltd. reported in 2023 
SCC OnLine SC 382, has held that an application for setting aside an arbitral 
award under Section 34 of the Arbitration Act has to be made within the time 
prescribed under sub-section (3) of Section 34 i.e. within three months and a 
further period of 30 days on sufficient cause being shown and not thereafter. The 
appellant has also admitted that the application u/s. 34 of the Act of 1996 was 
barred by 2 days and in view of the above ruling, even the delay of one day cannot 
be condoned. Hence, this arbitration appeal is liable to be dismissed without 
entering into the merits of the case.

Anwar Husain Mamhad Bhai Kadri: 2009 (3) GCD 2143; 2009 (0) Supreme 
(Guj.) 93. 

I have heard the learned counsel for the parties and perused the material 
available on record.

7. The dates and events up to the dismissal of the SLP are not in dispute. The 
only issue for consideration by this Court is, whether the period of limitation is 
liable to be counted from the date of dismissal of the SLP i.e. 4.10.2017 or the date 
28.11.2017 when the appellant came to know about the dismissal of the SLP. The 
Copy of order dated 4.10.2017 passed in the SLP is on record and according to 
which, the SLP was dismissed on the very first day of its listing. The apex Court 
after condoning the delay has declined to grant leave and dismissed the SLP. On 
the said date, counsel for the appellant Shri Judy James and Mr. Prasad Rao were 
present. whether the representative of the appellant was present in the court is a 
matter of the evidence. It is also to be decided whether the learned counsel who 
appeared in SC informed the appellant about the dismissal of the SLP. In the memo 
of application u/s. 34 of the Act of 1996 as well as in the application filed u/s. 14 of 
the Limitation Act, the appellant pleaded that the fact of the dismissal of the SLP 
came to its knowledge when the notice of the Execution Case was served upon it.

8. The appellant filed an application u/s. 34 of the Act of 1996 on 6.2.2018 
along with an application u/s. 14 of the Limitation Act. The learned court below has 
condoned the period which was spent in filing application 34 of the Act of 1996 
and the SLP. In the appeal as well as in an application u/s. 34 of the Act of 1996, the 
appeal has pleaded that the fact of dismissal of the SLP came to its knowledge on 
28.11.2017. It is settled law that the issue of limitation is a blended question of fact 
and law. Respondent No.1 filed the reply opposing the issue of limitation, but the 
learned court below did not frame any issue for adjudication on the disputed date 
of knowledge of SLP . According to the appellant upon   service of notice from the 
Executing Court they came to know about the dismissal of SLP hence the appellant 
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(i) a party was under some incapacity, or 

(iv) the arbitral award deals with a dispute not
contemplated by or not falling within the terms of the submission 
to arbitration, or it contains decisions on matters beyond the 
scope of the submission to arbitration: Provided that, if the 
decisions on matters submitted to arbitration can be separated 
from those not so submitted, only that part of the arbitral award 
which contains decisions on matters not submitted to arbitration 
may be set aside; or

(ii) the arbitration agreement is not valid under the law
to which the parties have subjected it or, failing any indication
thereon, under the law for the time being in force; or 

9.     Section 34 of the Act of 1996 is reproduced below :

"34. Application for setting aside arbitral award.—(1) 
Recourse to a Court against an arbitral award may be made only 
by an application for setting aside such award in accordance 
with sub-section (2) and sub-section (3).

(2) An arbitral award may be set aside by the Court only if—

ought to have been given an opportunity to lead evidence on this limited issue. If it 
is held that from the date of knowledge, the application under section 34 is not 
filed within 3 months, then an additional application is also liable to be filed for 
condonation of delay or to seek leave of the Court to apply within the next 30 days 
as per proviso.

(v) the composition of the arbitral tribunal or the arbitral 
procedure was not in accordance with the agreement of the 
parties, unless such agreement was in conflict with a provision 
of this Part from which the parties cannot derogate, or, failing 
such agreement, was not in accordance with this Part; or 

(iii) the party making the application was not given
proper notice of the appointment of an arbitrator or of the
arbitral proceedings or was otherwise unable to present his
case; or 

(b)  the Court finds that— 

(a) the party making the application furnishes proof that—

( i ) the subject-matter of the dispute is not capable of
settlement by arbitration under the law for the time being in
force, or 

(ii) the arbitral award is in conflict with the public
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(iii) it is in conflict with the most basic notions of morality 
or justice. 

Provided that an award shall not be set aside merely on the 
ground of an erroneous application of the law or by reappreciation 
of evidence. 

Explanation 1.—For the avoidance of any doubt, it is 
clarified that an award is in conflict with the public policy of 
India, only if,— 

policy of India. 

(i) the making of the award was induced or affected by
fraud or corruption or was in violation of section 75 or section
81; or 

(ii) it is in contravention with the fundamental policy of 
Indian law; or 

Explanation 2.—For the avoidance of doubt, the test as to 
whether there is a contravention with the fundamental policy of 
Indian law shall not entail a review on the merits of the dispute. 

(2A) An arbitral award arising out of arbitrations other than 
international commercial arbitrations, may also be set aside by 
the Court, if the Court finds that the award is vitiated by patent 
illegality appearing on the face of the award: 

(3) An application for setting aside may not be made after 
three months have elapsed from the date on which the party 
making that application had received the arbitral award or, if a 
request had been made under section 33, from the date on which 
that request had been disposed of by the arbitral tribunal: 

(4) On receipt of an application under sub-section (1), 
the Court may, where it is appropriate and it is so requested by a 
party, adjourn the proceedings for a period of time determined 
by it in order to give the arbitral tribunal an opportunity to 
resume the arbitral proceedings or to take such other action as in 
the opinion of arbitral tribunal will eliminate the grounds for 
setting aside the arbitral award. 

(5) An application under this section shall be filed by a 
party only after issuing a prior notice to the other party and such 

Provided that if the Court is satisfied that the applicant was 
prevented by sufficient cause from making the application 
within the said period of three months it may entertain the 
application within a further period of thirty days, but not thereafter. 
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(6) An application under this section shall be disposed 

of expeditiously, and in any event, within a period of one year 

from the date on which the notice referred to in sub-section (5) is 

served upon the other party."

10.  As per sub-section (1) of Section 34, the arbitral award is liable to be set 

aside only by way of an application in accordance with sub-section (2) and sub-

section (3) of Section 34. As per sub-section (3), an application for setting aside 

may not be made after three months (not 90 days) have elapsed from the date on 

which the party making that application had received the arbitral award. As per 

Proviso, if the Court is satisfied that the applicant was prevented by sufficient 

cause from making the application within the said period of three months, it may 

entertain the application within a further period of thirty days, but not thereafter. 

As per Proviso to sub-section (3), for granting an extension of time for thirty days 

from three months, an application is liable to be filed. Thus, in the present case, the 

appellant was required to file two applications, first u/s. 14 of the Limitation Act 

for exclusion of time spent in the proceedings bona fide in the Court without 

jurisdiction; and another application under the Proviso to sub-section (3) of 

Section 34 of the Act of 1996 for further extension of one month. The appellant 

has filed the certified copy of the award which was sent by the Secretary of the 

Cotton Association of India along with a letter dated 22.1.2018 by speed post. 

According to the appellant, in this letter, nothing has been disclosed as to whether 

the copy of the award had earlier been sent to the appellant. Therefore, this issue is 

also liable to be considered by the learned District Judge while deciding the issue 

of limitation. In the considered opinion of this Court, the impugned order deserves 

to be quashed.

11.  Accordingly, this arbitration appeal is allowed. The impugned order 

23.1.2023 is hereby set aside and the matter is remitted back to the learned District 

Judge for fresh adjudication of the issue of limitation after recording evidence.

The learned Arbitrator has unnecessarily been made respondent No. 2 in 

these proceedings, hence the appellant shall pay Rs. 10,000.00 as the cost of 

litigation to him.

Appeal allowed

application shall be accompanied by an affidavit by the 
applicant endorsing compliance with the said requirement.
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CR No. 383/2022 (Indore) decided on 30 June, 2023
Before Mr. Justice Pranay Verma

A. Civil Procedure Code (5 of 1908), Order 6 Rule 17 & Order 7 
Rule 11 – Practice & Procedure – Held – Trial Court ought to have first 
decided the application under O-6 R-17 CPC filed by plaintiffs and 
thereafter only should have proceeded to decide application under O-7 R-11 
CPC filed by D-6 – Court exercised its jurisdiction with material irregularity 
– Impugned order set aside – Trial Court directed to consider application 
under O-6 R-17 CPC and thereafter reconsider application under O-7 R-11 
CPC – Revision disposed.  (Paras 10, 14, 16 & 17)

Vs.

I.L.R. 2023 M.P. 2100

SUCHITRA DUBEY (SMT.)         … Applicant                    

(Para 14 & 15)

[k- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 6 fu;e 17] vkns'k 7 fu;e 
11 o vkns'k 7 fu;e 13 & i)fr o izfØ;k & 

SATTAR & ors.               …Non-applicants                         

d- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 6 fu;e 17 o vkns'k 7 
fu;e 11 & i)fr o izzfØ;k & 

B. Civil Procedure Code (5 of 1908), Order 6 Rule 17, Order 7 Rule 
11 & Order 7 Rule 13 – Practice & Procedure – Trial Court before deciding the 
application under O-6 R-17 decided the application under O-7 Rule 11 CPC – 
Held – Where a plaint is rejected under O-7 R-11 CPC then plaintiff is not 
precluded from presenting a fresh plaint in respect of same cause of action – 
It would be still permissible for plaintiff to file fresh plaint including the 
proposed amendment in the pleadings – This would result in prolongation of 
proceedings and unnecessary delay and expenditure for both parties – Thus, 
it would be proper to permit amendment so as to remove the defect therein. 
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Kamal Nayan Airen, for the non-applicant No. 3.

O R D E R

2. The plaintiffs/respondents No.1 to 3 have instituted an action on 11-03-
2016 for declaration of their title to the suit lands, for declaration that mutation in 
favour of defendants 1 and 2 and the sale deed dated 24-05-2006 executed in 
favour of defendant No.3 is null and void and for permanent injunction restraining 
the defendants from interfering with their possession over the suit lands.

Cases referred:

(2020) 7 SCC 366, (2011) 9 SCC 126, (2001) 6 SCC 534, (1977) 4 SCC 467, 
2017 SCC OnLine Del 9645, 2020 SCC OnLine P & H 1625, AIR 1950 Bom 345, 
DRJ 1991 (Supp) 483, 2017 (3) Mh.L.J. 223.

Veer Kumar Jain with Devasheesh Dubey, for the applicant.
Sunil Kumar Jain with Rishi Paliwal, for the non-applicant Nos. 1, 2 & 4 

to 14. 

Yashwardhan Tiwari, for the non-applicant No. 17. 

PRANAY VERMA, J.:- This Revision under Section 115 of the CPC has 
been preferred by defendant No.6/petitioner being aggrieved by order dated 
05.07.2022 passed by 4th Additional District Judge, Indore in Civil Suit No.31-
A/2016 whereby her application under Order 7 Rule 11 read with Section 151 of 
the CPC for rejection of the plaint has been rejected.

4. By the impugned order the trial Court has rejected the application by 
holding that the grounds which have taken by defendant No.6 for rejection of the 
plaint are not sufficient. Plaintiffs are challenging a void sale deed and mutation is 

3. On 06.05.2022 defendant No.6 filed an application under Order 7 Rule 11 
of the CPC for rejection of the plaint on the ground that the same is barred by time 
as per Article 58 of the Limitation Act, 1963. There has been gross suppression of 
material facts, fraud and malice on part of plaintiffs. Two suits instituted by them 
earlier have already been dismissed as withdrawn in 2008 and 2009 respectively 
which fact has been concealed by them. The plaintiffs had instituted various 
proceedings before the Revenue Courts with respect to the suit lands which have 
already been decided in the year 2008-2009 itself. The plaintiffs are neither in 
possession nor have any title to the suit lands. The plaint is hence liable to be 
rejected. The plaintiffs contested the application by filing their reply to the same.
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not proof of title. They have claimed to be in possession of the suit lands hence the 
plaint is not liable to be rejected.

5. Learned Senior Counsel for defendant No.6 has submitted that the 
impugned order is illegal and contrary to law. The suit as per the plaint averments 
themselves is barred under Article 58 of the Limitation Act, 1963 and does not 
require any evidence to be led. The plaintiffs were always aware of the sale deed 
and the mutation entries in favour of defendants. The plaint is vexatious, 
mischievous and is an abuse of process of law and deserves to be rejected at this 
stage itself. Various public documents which have been filed by defendant No.6 in 
this revision clearly demonstrate that the suit is barred by law. The plaint has to be 
read as a whole and not in isolation and when read in its entirety it leaves no room 
for doubt that the same is frivolous and vexatious. Reliance has been placed on the 
decision of the Supreme Court in Dahiben V/s. Arvindbhai Kalyanji Bhanusali 
(Gajra) (dead) through LRs and others (2020) 7 SCC 366, Khatri Hotels Private 
Limited and Another V/s. Union of India and Another (2011) 9 SCC 126, Howrah 
Daw Mangla Hat B.B. Samity V/s. Pranab Kumar Daw (2001) 6 SCC 534, T. 
Arivandandam V/s. T.V.Satyapal and Another (1977) 4 SCC 467 and various other 
decisions of the Supreme Court and of this Court on the same lines. 

6.  Per contra learned counsel for plaintiffs have submitted that the impugned 
order is perfectly just and legal and needs no interference. The claim is well within 
time which is even otherwise a mixed question of facts and law. The plaintiffs are 
in possession of the suit lands. The grounds raised by defendant No.6 in her 
application under Order 7 Rule 11 of the CPC can be considered only at the 
appropriate stage and not at this stage. In the alternate, it is also submitted that an 
application under Order 6 Rule 17 of the CPC was filed by plaintiffs before the 
trial Court on 02.07.2022 which is still pending and the same ought to have been 
decided prior to deciding the application under Order 7 Rule 11 of the CPC. In this 
regard, reliance has been placed on the decision of the Delhi High Court in Rajesh 
Kumar Mehlawat V/s. Naresh Gupta 2017 SCC OnLine Del 9645, of the Punjab 
and Haryana High Court in Dera Baba Bhumman Shah Sangar Sarista V/s. Dr. 
Subhash Narula 2020 SCC OnLine P & H 1625, and Gaganmal Ramchand V/s. 
Hongkong and Shanghai Banking Corporation AIR 1950 Bom 345.

7. Learned counsel for defendant No.3 has supported defendant No. 6 and 
has submitted that the trial Court has erred in rejecting the application filed by her. 
Reliance has been placed by him on the decisions which have been relied upon by 
the contesting parties.

8. I have considered the submissions of learned counsel for the parties and 
have perused the record.
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9. Though various submissions have been made by learned counsel for the 
parties on merits of the impugned order, but the record shows that on filing of 
application under Order 7 Rule 11 of the CPC by defendant No.6 on 06.05.2022, 
the plaintiffs filed an application under Order 6 Rule 17 of the CPC on 
27.07.2022. That application was admittedly not decided by the trial Court prior 
to passing of the impugned order deciding the application under Order 7 Rule 11 
of the CPC. The question which thus arises is as to whether the trial Court ought to 
have first decided the application under Order 6 Rule 17 of the CPC filed by 
plaintiffs and only thereafter should have proceeded to consider the application 
under Order 7 Rule 11 of the CPC.

"  Mr. Seervai's argument is that when a plaint comes before the 
Court and that plaint does not disclose a cause of action, it is 
mandatory upon the Court to reject that plaint and dismiss the 
suit and the Court has no power to permit the plaint to be amended. 
In other words, Mr. Seervai's contention is that O. VI, r. 17, is 
controlled by O. VII, r. 11, and in cases falling under O. VII, r. 
11, the Court has no jurisdiction to order the amendment of the 
plaint. I am unable to accept that contention. I see no reason 
whatever why the power of the Court to allow amendment of 
pleadings should be in any way restricted or controlled by the 
provisions contained in O. VII, r. 11. It is perfectly true that it is 
incumbent upon the Court to reject a plaint that does not 
disclose a cause of action, but it does not follow that it is not open 

11.    In Gaganmal Ramchand (supra) it was held that the power of the Court to 
allow amendment of pleadings should not in any manner be restricted or 
controlled by the provisions contained in Order 7 Rule 11 of the CPC. Though it is 
incumbent upon the Court to reject the plaint that does not disclose a cause of 
action but it does not follow that it is not open to the Court to allow a plaint to be 
amended so that it should disclose a cause of action. The Court may prevent the 
operation of Order 7 Rule 11 of the CPC and save the plaint from being rejected by 
exercising its power under Order 6 Rule 17. It was held as under :-

10. In Dera Baba Bhumman Shah Sangar Sarista (supra) it was categorically 
held that the application under Order 6 Rule 17 of the CPC has to be decided 
before the decision of the application under Order 7 Rule 11 of the CPC. The order 
on application under Order 7 Rule 11 prior to decision of pending application 
under Order 6 Rule 17 is an illegality and that pending application ought to have 
been decided prior to decision on the application under Order 7 Rule 11. In Rajesh 
Kumar Mehlawat (supra) also it was held, though on the basis of concession, that 
the settled principle of law is that an application under Order 6 Rule 17 of the CPC 
even if filed after filing of an application under Order 7 Rule 11 of the CPC or 
before the order on such an application is pronounced, has to be considered first. 
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to the Court to allow a plaint to be amended so that it should 
disclose a cause of action. It is only when a plaint does not 
disclose a cause of action that the Court is called upon to 
exercise its power under O. VII, r. 11. But the Court may prevent 
the operation of O. VII, r. 11, and may save the plaint being 
rejected by exercising its power under O. VI, r. 17, and allowing 
the plaint to be amended. It would indeed be an extraordinary 
proposition to lay down that if various averments had to be 
made in the plaint which would go to constitute a cause of 
action, and by some oversight or some mistake the plaintiff 
failed to make one of the averments, then in that case the plaint 
must be dismissed and the plaintiff could not apply for an 
amendment and make the necessary averment.

13.  Further more in Pramod V/s. Shantaram Balkrushna Dhok 2017 (3) 
Mh.L.J 223 it was held that application for amendment of plaint should be 

12.    In Wasudhir Foundation V/s. C. Lal & Sons DRJ 1991 (Supp) 483 it was 
held by the High Court of Delhi that Order 6 Rule 17 is neither restricted nor 
controlled by Order 7 Rule 11 of the CPC. It was held in paragraph No.5, 7 and 9 as 
under :-

9.    Order 6 rule 17 is thus held to be neither restricted nor 
controlled by Order 7 rule 11."

"5. This is the righteous path and, if this be so is it not necessary, 
in the ends of justice, to extend the beneficial legal principles 
ensconced in Order 6 rule 17 More so, when one hardly discerns 
any-thing in Order 7 rule 11 which may lead one to take the view 
that it takes away the power of the court to allow amendment or 
places hurdles in performance of its duty? After all what is the 
effect of Order 7 rule 11? It is, if I understand correctly, that the 
plaintiff would not be precluded from filing a fresh suit in 
respect of the same cause of action if he so desires. See Order 7 
Rule 13. If such be the effect, why not permit the amendment of 
the plaint so as to remove the defect and prevent the operation of 
the Rule? Why make him first invite the rejection of the plaint, 
then allow him to file a fresh suit at the expense of delay and 
heavy costs? Why not straightaway allow him to amend the 
plaint, remove the defect and permit him, thereby, to proceed 
with the same suit? Why this rigmarole? After all, procedural 
law is intended to facilitate and not to obstruct the course of 
justice.

7. The ouster of Order 6 rule 17 will throttle the very life line of 
Order 7 rule 11. Instead of promoting, it would defeat the ends 
of justice. I refuse to be a party to such an approach.
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considered on its own merits before consideration of application for rejection of 
the plaint. It was held in paragraph No. 5 as under :-

"5. After considering the submissions made by the learned 
Advocates for the respective parties, I am of the view that the 
learned trial Judge has committed an error in rejecting the 
application (Exhibit No. 27) and refusing to consider the 
application (Exhibit No. 22) before considering the application 
(Exhibit No. 18). The provisions of Order VII, Rule 13 of the 
Code of Civil Procedure lay down that if the plaint is rejected 
under Order VII, Rule 11 of the Code of Civil Procedure, then 
the plaintiff is not precluded from presenting a fresh plaint in 
respect of the same cause of action. Thus if the application 
(Exhibit No. 18) is decided first and the trial Court finds favour 
with the defendant, then the plaint shall be rejected and it would 
be permissible for the plaintiff to file fresh plaint including the 
proposed amendment in the pleadings. Thus, in my view, it will 
not serve any purpose by not considering the application 
(Exhibit No. 22) before considering the application (Exhibit 
No. 18). Of course the application (Exhibit No. 22) will have to 
be considered on its own merits according to law."

14. The position which hence emerges is that the provisions of Order 6 Rule 
17 of the CPC are not restricted or controlled by provisions of Order 7 Rule 11 of 
the CPC. Where an application under Order 6 Rule 17 is filed and is pending then 
the same ought to be decided first prior to decision on the application under Order 
7 Rule 11. The same would be more so when the application under Order 6 Rule 
17 is filed pursuant to filing of an application under Order 7 Rule 11 and intends to 
remedy the defects as pointed out in the said application. Such consideration of an 
application under Order 6 Rule 17 would be in the interest of justice. If there is 
some objection as regards maintainability of the claim and that objection is sought 
to be remedied by plaintiff by appropriately amending the plaint, then such 
amendment application needs to be considered first.

15. As per Order 7 Rule 13 of the CPC where a plaint is rejected under Order 7 
Rule 11 then plaintiff is not precluded from presenting a fresh plaint in respect of 
the same cause of action. Thus, if the application under Order 7 Rule 11 of the 
CPC is decided first and the plaint is rejected it would still be permissible for 
plaintiff to file a fresh plaint and including therein the proposed amendment in the 
pleadings. That would not serve any purpose but would only be a prolongation of  
the proceedings and shall result in unnecessary expenditure and delay for both the 
parties. It would be proper to permit amendment of the plaint so as to remove the 
defect therein.
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d- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 21 fu;e 97 o vkns'k 7 
fu;e 11 & fMØh dk fu"iknu & rhljs i{kdkj dk dCtk & vkifRr & 

Vs.

DINESH SAXENA & ors.          … Applicants                    

A. Civil Procedure Code (5 of 1908), Order 21 Rule 97 & Order 7 
Rule 11 – Execution of Decree – Possession of Third Party – Objection – Held – 
Suit is barred by law because plaintiff being a third party claiming to be in 
possession of property which is subject matter of decree, in his own right can 
resist delivery of possession by filing objection under O-21 R-97 CPC in 
executing Court itself – Application under O-7 R-11 CPC filed by defendants 
is allowed – Suit is dismissed – Revision allowed.  (Paras 18 to 20)

B. Civil Procedure Code (5 of 1908), Order 21 Rule 97 & Order 7 
Rule 11 – Execution of Decree – Illusory Cause of Action – Held – Pleadings of 
suit reveals that before filing civil suit, plaintiff had knowledge about the 
decree in favour of appellant and they knew that, execution proceedings are 
going on – In place of filing application under O-21 R-97, present suit was 

SMT. REENA DEVI & ors.                    …Non-applicants                         

18. The Revision is accordingly disposed off.

Before Smt. Justice Sunita Yadav
CR No. 177/2021 (Gwalior) decided on 8 August, 2023

17. Thus, in view of the aforesaid discussion, the impugned order is set aside. 
The trial Court is directed to consider the application under Order 6 Rule 17 of the 
CPC filed by plaintiffs and after lawful decision of the said application to 
reconsider the application under Order 7 Rule 11 of the CPC in accordance with 
law. It is made clear that this Court has not expressed any opinion on merits of the 
case and the trial Court shall decide both the applications under legal parameters.

16. The Trial Court hence ought to have first decided the application Under 
Order 6 rule 17 of the CPC filed by plaintiffs and thereafter only should have 
proceeded to decide the application Under Order 7 Rule 11 filed by defendant 
No.6. In not doing so it has exercised its jurisdiction with material irregularity.

Order accordingly
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?k- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 21 fu;e 97 o vkns'k 21 
fu;e 101 & fMØh dk fu"iknu & vkifRr & 

filed by clever drafting and creating illusory cause of action, that there is an 
apprehension of disturbance in their possession – Suit is dismissed. (Para 14)

[k- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 21 fu;e 97 o vkns'k 7 
fu;e 11 & fMØh dk fu"iknu & Hkzked okn gsrqd & 

C. Civil Procedure Code (5 of 1908), Order 21 Rule 97 – Execution 
of Decree – Objection – Locus – Held – O-21 R-97 CPC conceives of resistance 
or obstruction to the possession of immovable property when made in 
execution of a decree by “any person”  This may be either by the person –
bound by the decree, claiming title through the judgment debtor or claiming 
independent right of his own including a tenant not party to the suit or even a 
stranger.   (Para 17)

x- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 21 fu;e 97 & fMØh dk 
fu"iknu & vkifRr & vf/kdkj &

D. Civil Procedure Code (5 of 1908), Order 21 Rule 97 & Order 21 
Rule 101 – Execution of Decree – Objection – Held – Apex Court concluded 
that where obstruction to execution of decree is being caused, it is for decree 
holder to take appropriate steps under O-21 R-97 CPC for removal of 
obstruction and to have the rights of parties including the obstructionist 
adjudicated under O-21 R-101 CPC.  (Para 17)

E. Civil Procedure Code (5 of 1908), Order 21 Rule 97 & Order 21 
Rule 101 – Execution of Decree – Jurisdiction of Executing Court – Held – 
Apex Court concluded that executing Court has jurisdiction to decide all 
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³ flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 21 fu;e 97 o vkns'k 21 
fu;e 101 & fMØh dk fu"iknu & fu"iknu U;k;ky; dh vf/kdkfjrk &

N.K. Gupta with Rashi Kushwah, for the applicants. 

questions raised by such complainant, including questions regarding right, 
title or interest in the property, notwithstanding provisions of any other law 
to the contrary – Aim of enacting Rule 101 is to remove technical objections 
to applications filed by aggrieved party, whether he is decree holder or any 
other person in possession.    (Para 17)

SUNITA YADAV, J.:- This Civil Revision under Section 115 of Civil 
Procedure Code (for brevity, CPC) arising out of the order dated 27/03/2021 

F. Civil Procedure Code (5 of 1908), Order 7 Rule 11 – Scope & 
Jurisdiction – Held – The ground for rejection can only be determined on 
basis of averments in plaint itself – At this stage, defence of defendants is not 
required to be considered – While deciding application under O-7 R-11 CPC, 
it is to be seen whether on basis of averments made in plaint, the suit is barred 
by law or having no cause of action.    (Para 11 & 12)

O R D E R

Cases referred:

B.D. Jain, for the non-applicant No. 1.

p- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11 & O;kfIr o 
vf/kdkfjrk & 

K.S. Tomar with J.S. Kaurav, for the non-applicant Nos. 2 to 4.

(2020) 7 SCC 366, (2000) 10 SCC 405, (2002) 1 SCC 662, (2011) 15 SCC 
377, (1998) 4 SCC 543.
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5.  The final decision in the said case has been delivered on 17/02/1995 and 
Nandram, his legal representatives and plaintiffs'  husband  and  father namely  
Kailash Kumar, Jagdish Kumar, Hotchand and Shivkumar are bound by the same. 
The appeal bearing No. 27-A/1995 filed against the said order has been finally 

thdecided vide judgment dated 07/04/1997, in which, the order passed by 6  Civil 
Judge, Class-2 has been affirmed. Nandram has filed an appeal bearing No. 
310/1997 before this Court, which, stood dismissed vide order dated 10/05/2018. 
It has further been submitted that proceedings of the said case has been started. It 
has further been stated that the plaintiffs have filed the civil suit by hiding the 
material documents and facts of the case. No balance of convenience lies in favour 
of the plaintiffs'. The plaintiffs can resolve the objection raised by the defendants 

2. The necessary facts for disposal of the present petition are that the 
respondents No.1 to 6/plaintiffs have filed a civil suit for declaration and permanent 
injunction on the ground of adverse possession over the disputed property. 

4. In the year 1964, the defendants' mother and grandmother namely Ramkali 
Devi had filed a civil suit against Nandram for declaration of title and getting back 
possession of the land in question. During pendency of the said civil suit, land 
bearing survey Nos. 203, 204 was sold by Nandram vide registered sale deed 
dated 03/07/1976 to the plaintiffs' numbers 1 & 2/husband and father Kailash 
Kumar, plaintiff's number 3/husband namely Jagdish Kumar, plaintiffs' number 4 
& 5/husband and father namely Hotchand @ Hemant Kumar and plaintiffs' 
number 6 & 7/husband and father namely Shivkumar. Thereafter, land bearing 
survey Nos. 298 min and 299 min was sold by Nandram to the plaintiffs' number 4 
& 5/husband and father namely Hotchand @ Hemant Kumar vide registered sale 
deed dated 15/03/1980. Kailash Kumar, Jagdish Kumar, Hotchand @ Hemant 
Kumar and Shivkumar had filed an application for making them party in the said 
case, in which, the court below has passed the order dated 28/04/1 983, wherein, it 
has been stated that whatever decision delivered in the case, the plaintiffs' 
husband and father namely Kailash Kumar, Jagdish Kumar, Hotchand and 
Shivkumar are bound by the same. 

rd
passed by learned 3  Civil Judge, Class-I, District Gwalior in civil suit No. 
750-A/2019, whereby, the application filed by the petitioners under Order VII 
Rule 11 of CPC has been rejected.

3. The petitioners/defendants filed an application under Order VII Rule 11 of 
CPC, wherein, it has been mentioned that their Aunt (Taee/elder mother) and 
grand mother Late Smt. Ajjudaya Bai were the owners of the land bearing Survey 
No. 298, 299, 300, 301 and 302 (for brevity, 'land in question'). Till the year 1956, 
Ramsingh used to cultivate the land in question on behalf of Ajjudaya Bai. 
Ajjudaya Bai died in the year 1961 and thereafter Nandram took possession of the 
land in question on the basis of false, fabricated and concocted documents.
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10.   Heard learned counsel for the rival parties and perused the material available 
on record. 

in the present case. On the basis of aforesaid, prayed to dismiss the civil suit filed 
by the plaintiffs.

7. The learned trial court after hearing learned counsel for the rival parties and 
after appreciating the documents available on record vide order dated 27/03/2021 
has dismissed the application under Order VII Rule 11 of CPC filed by the 
defendants/petitioners. Hence, this civil revision. 

6.  The plaintiffs/respondents have filed reply against the application stating 
therein that the application is filed just to delay the disposal of the case. The 
objection raised   by the defendants are elementary which does not come under the 
purview of order VII Rule 11 of CPC.

8. Learned counsel for the petitioners/defendants submits that the plaintiffs 
themselves in the application pleaded that the judgment and decree passed by 
learned trial court has been confirmed in Second appeal No. 310/1997 by this 
Court vide order dated 10-05-2018, hence, the suit filed by the plaintiffs is not 
maintainable which was based on malafide and the property was purchased by 
plaintiffs' ancestors from the defendant of the suit which has lost up to the Apex 
Court and now when the decree was put to execution, the suit was filed which is 
not maintainable in view of principle of estoppel and provisions of section 52 of 
transfer of property Act as no cause of action accrued to plaintiffs. It is  further 
argued that in place of filing application u/O 21 Rule 97, 100 of C.P.C., which is 
the appropriate step, this separate suit is filed which is not maintainable and bared 
(sic: barred) by law. The order impugned is non-speaking and without taking into 
consideration the judgment and decree dated 17-02-1995 which was affirmed by 
this Court in Second Appeal No 310/190 vide judgment and decree dated 
10/05/2018. The learned trial court failed to take into consideration the fact that 
cleverly drafted plaint and as no cause of action accrued to the plaintiffs further 
fact that the mutation in diversion of land by this Court's order in case No. 
Miscellaneous Petition No. 238/1990 in favour of plaintiffs predecessor was 
made on the basis of sale deed dated 09.03-1976 and 15-03-1980. The application 
filed by plaintiffs' ancestors was rejected by the trial court on the ground that they 
are lis-pendence purchaser and they are bound by the decree, hence, now the legal 
representatives cannot take different plea and time taken in decision of suit will 
not provide any ground to them much less plea of adverse possession. 

9.     On the other hand, learned counsel for the respondents/plaintiffs supported 
the impugned order passed by the court below and prayed for dismissal of the 
instant petition being bereft of merit and substance. 
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(d)  where the suit appears from the statement in the plaint to be 
barred by any law;

11.  It is settled principle of law that the ground for rejection can only be 
determined on the basis of averments in the plaint itself, at this stage, the defence 
of the defendants is not required to be considered. 

(f) ******************

15.  In the case of Dahiben vs. Arvindbhai Kalyanji Bhanusali (Gajra) dead 
through Lrs and Ors. reported in (2020) 7 SCC 366, the Apex Court has held that 
while exercising power under Order 7 Rule 11 (a), the Court has to determine 
whether plaint prima facie discloses cause of action. It is further held that 
provisions under Order 7 Rule 11 are mandatory in nature. If any of the grounds 

"11. Rejection of plaint.- The plaint shall be rejected in the 
following cases:—

12.  In view of the above settled principle of law while deciding the application 
under Order VII Rule 11 of CPC, it is to be seen whether on the basis of averments 
made in the plaint, the suit is barred by law or having no cause of action. 

(e) ******************

(b) **************

13.     For ready reference provisions of Order 7 Rule 11 are being reproduced 
herein below:-

(a)  where it does not disclose a cause of action;

( c) **************

Provided that  ******************"

14.  A bare reading of plaint indicates that at para 17, the plaintiffs have 
pleaded that from 10-10-2019 to 20-10-2019 the disputed property (factory) was 
closed and when the factory was re-opened they came to know that Nazir of District 
Court had visited the property and had taken some photographs. Thereafter, they 
came to the Court and gathered some information that petitioners/defendants are 
trying to take possession of the disputed property. The above pleadings reveals 
that before filing of civil suit plaintiffs had knowledge about the decree in favour 
of the appellants/defendant and they knew the fact that execution proceedings are 
going on to execute the decree for which the District Court Nazir visited the 
disputed property. However, in place of filing an application U/o 21 Rule 97 of C. 
P. C. the present civil suit is filed by cleaver (sic: clever) drafting and creating an 
illusory cause of action that there is an apprehension of disturbance in their 
possession because District Court Nazir visited the spot and prepared some 
papers. Therefore, on the basis of averments in the plaint itself, it is apparant that 
the respondents/plaintiffs are trying to creat an illusory cause of action. 
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specified in cls. (a) to (e) are made out, the court is bound to reject the plaint. It has 
further held that the Court has to find whether plaint discloses real cause of action 
or illusory cause of action created by clever drafting. The Court must be vigilant 
against camouflage or suppression and if suit found to be vexatious and an abuse 
of process of court, it should exercise its drastic power under Rule 11 to reject the 
plaint. 

(2) Where any application is made under sub-rule (1), the Court 
shall proceed to adjudicate the upon the application in 
accordance with the provisions herein contained.

(1) Where the holder of a decree for the possession of 
immovable property or the purchaser of any such property sold 
in execution of a decree is resisted or obstructed by any person 
in obtaining possession of the property, he may make an 
application to the Court complaining of such resistance or 
obstruction.

"Order XXI Rule 97 - Resistance or obstruction to 
possession of immovable property :-

101. Question to be determined.- All questions (including 
questions relating to right, title or interest in the property) 
arising between the parties to a proceeding on an application 
under rule 97 or rule 99 or their representatives, and relevant to 
the adjudication of the application, shall be determined by the 
court dealing with the application, and not by a separate suit and 
for this purpose, the court shall, notwithstanding anything to the 
contrary contained in any other law for the time being in force, 
be deemed to have jurisdiction to decide such questions."

16.  At this juncture, the provisions of Order XXI Rule 97 and 101 of CPC are 
relevant for consideration which reads as under :-

Rule 98 to 100 xxxxxxxxxxxxxxxxxxxxx

17.  The Apex Court in the case of Anwarbi vs. Pramod D.A. Joshi and Ors. 
reported in (2000) 10 SCC 405 has held that where obstruction to execution of 
decree is being caused, it is for the decree holder to take appropriate steps under 
Order 21 Rule 97 of CPC for removal of obstruction and to have the rights of the 
parties including the obstructionist ajudicated (sic: adjudicated) under Order 21 
Rule 101 of CPC. In the case of N.S.S. Narayana Sarma and Ors. vs. Goldstone 
Exports (P) Limited and Ors. reported in (2002) 1 SCC 662, the Apex Court held 
that executing court has jurisdiction to decide all questions raised by such 
complainant, including questions regarding right, title or interest in the property, 
notwithstanding provisions of any other law to the contrary. The aim of enacting 
Rule 101 is to remove technical objections to applications filed by aggrieved 
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Certified copy as per rules.

Revision allowed

There shall be no order as to costs.

19.      The plain reading of impugned order shows that the learned trial court has 
not considered the aforesaid legal aspects and passed a non-speaking order 
against the settled principls (sic: principles) and provisions of law.

18.  In view of the aforesaid provisions and the law settled by the Apex Court, 
the present civil suit is found to be barred by law because the respondents/ 
plaintiffs being a third party claiming to be in possession of property forming 
subject matter of decree in his own right can resist delivery of possession by filing 
an objection under Order 21 Rule 97 of CPC in executing Court itself. The 
objection shall have to be determined by executing court itself. 

20. Consequently, this petition is allowed. The application filed by petitioners/ 
defendants under Order VII Rule 11 of C. P. C. is also allowed and the present civil 
suit filed by the respondents/plaintiffs is hereby dismissed under Order VII Rule 
11 of C.P.C.

party, whether he is the decree holder or any other person in possession. In the case 
of Har Vilas vs. Mahendra Nath and Ors. reported in (2011) 15 SCC 377, the Apex 
Court has held that third party claiming to be in possession of property forming 
subject matter of decree in his own right can resist delivery of possession even by 
filing an objection under Order 21 Rule 97 of CPC in executing Court itself. The 
objection shall have to be determined by executing court itself. In the case of 
Shreenath and Anr. vs. Rajesh and Ors. reported in (1998) 4 SCC 543, the Apex 
Court held that under Order 21 Rule 35(1) of CPC, the executing court delivers 
actual physical possession of the disputed property to the decree holder and, if 
necessary, by removing any person bound by the decree who refuses to vacate the 
said property. Under Rule 36, the decree holder gets the symbolic possession. 
Order 21 Rule 97 of CPC conceives of resistance or obstruction to the possession 
of immovable property when made in execution of a decree by "any person". This 
may be either by the person bound by the decree, claiming title through the 
judgment-debtor or claiming independent right of his own including a tenant not 
party to the suit or even a  stranger.
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B. Criminal Procedure Code, 1973 (2 of 1974), Section 319 – Stage 
of Passing the Order – Held – It is a case of joint result, 2 accused were 
acquitted and 3 others were convicted – Since trial Court has passed the 
order u/S 319 Cr.P.C. against applicant after acquitting the accused persons 
rather than preceding their acquittal, the order cannot be said to be in 
accordance with the settled law laid down by Apex Court – Trial Court 
should pass the order u/S 319 Cr.P.C. before passing the order of acquittal – 
Impugned order not sustainable in the eyes of law.  (Para 10 & 11)

I.L.R. 2023 M.P. 2114

d- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 319 & vk/kkj & 

STATE OF M.P.     …Non-applicant                                                                        

LALIT AGRAWAL  ...Applicant                                                                                             

Before Mr. Justice Prem Narayan Singh

Vs.

[k- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 319 & vkns'k ikfjr djus 
dk izØe & 

A. Criminal Procedure Code, 1973 (2 of 1974), Section 319 – 
Grounds – Held – Trial Court without assigning sufficient ground for 
substratum of constituting the offence has wrongly observed that the role of 
applicant is suspicious – Such vague and obscure finding is not sufficient to 
implead any person as an accused and to direct him for facing a separate trial 
– Findings recorded in the impugned judgment in respect of applicant and 
summoning him by trial Court u/S 319 is set aside – Revision allowed. 

CRR No. 2034/2023 (Indore) decided on 28 June, 2023

(Paras 18 to 20)
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O R D E R

(Para 16 & 17)

 x- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 319 & fopkj fd;k tkuk 
& U;k;ky; dh 'kfDr;k¡ & 

D. Criminal Procedure Code, 1973 (2 of 1974), Section 319 – Stage 
of Trial – Held – When a person is emerged as an accused at belated stage of 
trial, a separate trial can be initiated. (Para 10)

C. Criminal Procedure Code, 1973 (2 of 1974), Section 319 – 
Considerations – Powers of Court – Held – A person can only be summoned as 
accused, when the trial Court after analyzing evidence strongly feels that 
there is sufficient and overwhelming evidence and it is expedient for justice to 
summon him as accused – Apex Court concluded that power of summoning 
u/S 319 Cr.P.C. should not be exercised routinely, and the existence of more 
than a prima facie case is sin qua non for summoning an additional accused.

?k- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 319 & fopkj.k dk izØe 
&

Cases referred:

(2023) 1 SCC 289, (2009) 3 SCC 329, (2014) 3 SCC 92, 2017 Law 
Suit (SC) 2839, AIR 2023 SCC 1160.

Santosh Singh Thakur, G.A. for the non-applicant.
Vivek Singh, for the applicant. 

PREM NARAYAN SINGH, J.: With consent of the parties heard finally.

This criminal revision under Section 397/401 of Cr.P.C.has been filed by 
the petitioner being crestfallen by the order under Section 319 of Cr.P.C. delivered 
in judgment dated 29.03.2023, passed by the learned 7th Additional Sessions 
Judge, Mandsaur District Mandsaur in ST No.88/2017 whereby the learned trial 
Court has made the petitioner accused alongwith other co-accused persons under 
Section 319 of Cr.P.C. and issued notice for separate trial against the petitioner.
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2. At the time of passing the impugned judgement, the learned trial Court has 
sentenced the accused persons as under:

3.  In this regard, the learned trial Court, passing the impugned judgment, 
mentioned in para nos.98 to 100 that the petitioner alongwith two other persons 
namely Mahendra Singh Tomar and Mohit have played important roles in the said 
offence. It is also disclosed that the petitioner and Mahendra Singh Tomar were 
made accused at early stage, however, the prosecution has filed the final report 
under Section 173(8) of Cr.P.C. to the effect that they have no role in the crime. In 
this regard, the learned trial Court has also observed that the role of the petitioner 
is found suspicious, hence, he is required to be prosecuted. It is also commented 
that the police administration has tried to save the petitioner alongwith Mohit and 
Mahendra from being impleaded in the criminal case as accused. As such, after 
observing as aforesaid, in view of the judgement of Hon'ble Apex Court rendered 
in the case of Sukhpal Singh Khaira vs. State of Punjab (2023) 1 SCC 289, the 
learned trial Court has adjudicated that separate trial should be initiated against 
the petitioners Lalit, Mohit and Mahendra and therefore, a notice for separate trial 
should be issued against them.

Appellants Sandeep, Mohammad Farukh, Mohammad 
Aslam, Mohammad Nizammudin were convicted under 
Sections 467/120-B, 468/120-B, 471/120-B & 201 of IPC, in 
addition appellant Sandeep was also convicted under Section 
409 of IPC and the appellants namely Abdul, Aneesh and 
Madhusudan were acquitted from all the charges except 
Madhusudan was convicted under Section 409 of IPC.

4.  Counsel for the petitioner in this revision petition as well as in arguments 
submits that on the basis of written complaint of Branch Manager of the Society, an 
enquiry report was prepared, wherein it is mentioned that the society has received 
cheque of Rs.5.85 Lakhs in the account of Bhulibai, the said cheque was signed 
cheque, but in the enquiry report, it was found that Bhulibai is an illiterate person. 
During enquiry, it was found that the cheque was received in the account of 
Bhulibai. It is further unearthed that cheque nos.494676 to 49700 were missing 
and Sandeep, Mohammad Farooq and Madhusudan were responsible for the 
alleged offence. It is further submitted that on the basis of the statement of co-
accused Mohammad Farooq recorded under Section 27 of the Evidence Act, 
cognizance under Section 319 of Cr.P.C. has been taken against the petitioner 
whereas such type of evidence is not admissible. It is further submitted that the 
petitioner has been foisted as accused only on the ground of suspicion, therefore, 
the order of learned trial Court regarding taking cognizance against the petitioner 
under Section 319 of Cr.P.C be set aside. 

5. In course of arguments, it is further contended by learned counsel for the 
petitioner that the learned trial Court has made the petitioner as accused, in view 
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10.  So far as the separate trial is concerned, nevertheless, when a person is 
emerged as an accused at belated stage of trial, a separate trial can be initiated. The 

(ii) Whether in view of the facts of the case the learned trial
court has arrayed the petitioner as accused by summoning him 
corretly or not?

of the guidelines enumerated by the Hon'ble Apex Court in the case of Sukhpal 
Singh (supra), however, the learned trial Court has not passed the impugned order 
in accordance with the law laid down by Hon'ble Apex Court. It is further 
submitted that the order of summoning the petitioner as accused should be passed 
before pronouncement of the order of acquittal in such type of cases where the 
order of acquittal and conviction both are recorded. 

( i) Whether the learned trial Court has correctly used the 
power of summoning the additional accused on the date of 
judgement or not? 

9. At the outset, the technical arguments of learned counsel for the petitioner is 
required to be ruminated. In the course of any enquiry or trial of an offence, if it 
appears to the Court from the evidence that any person, not being the accused of 
the case, has committed any offence for which, such person can be tried together 
with the accused persons, the Court may proceed against such person in the 
offence which he appears to have committed and if such person is not attending 
the Court, he may be summoned or arrested. In this way, Section 319 of Cr.P.C. 
emphasizes the principle of trying together with the other accused persons. 

7.  Learned counsel for the State has remonstrated the contentions of the 
petitioner and submitted that the findings of the learned trial Court regarding 
issuance of notice to the petitioner is based on correct assumptions. Therefore, the 
said finding does not warrant any interference. Learned counsel for the State has 
also submitted that if the petitioner has not played any active role in the said crime, 
he will surely be acquitted after completion of trial, but anyway, he should not be 
eschewed to face the regular trial. Hence, revision petition may be dismissed. 

6.  With regard to merits of the case, it is demurred by learned counsel for the 
petitioner that the petitioner Lalit has also been produced as prosecution witness 
in the case as PW-8 and during his statements, he has supported the prosecution 
case and the prosecution has not declared him hostile. Hence, only on the basis of 
suspicion, he cannot be impleaded in this case. Therefore, the order of learned trial 
Court is not in conformity with law and therefore, it is entreated that the impugned 
order regarding the petitioner, deserves to be set aside. 

8.  In view of the aforesaid submissions and arguments advanced by
counsels for the parties, the following points are required to be considered:- 
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learned trial Court while relying upon the judgment passed by a Constitutional 
Bench of Hon'ble the Apex court in the case of Sukhpal Singh (supra), passed this 
order under Section 319 of Cr.P.C. In this regard, following extracts of the 
aforesaid judgment be reads as under:

"The power under Section 319 is to be invoked and exercised 
before the pronouncement of the order of sentence where there 
is a judgment of conviction of the accused. In the case of 
acquittal, the power should be exercised before the order of 
acquittal is pronounced. Hence, the summoning order has to 
precede the conclusion of trial by imposition of sentence in the 
case of conviction.If the order is passed on the same day, it will 
have to be examined on the facts and circumstances of each case 
and if such summoning order is passed either after the order of 
acquittal or imposing sentence in the case of conviction, the 
same will not be sustainable.”

11. Now, the question is whether the learned trial Court has applied the
aforesaid law in passing the impugned order under Section 319 of Cr.P.C. In this 
case, two of the accused have been acquitted and remaining three have been 
convicted. As such, this is a case of joint result; i.e. acquittal and conviction, both. 
Hence, in my considered opinion, the learned trial Court should pass the order 
under Section 319 of Cr.P.C. before passing the order of acquittal of Aneesh and 
Abdul Saleem. Since, the learned trial court has passed the impugned order under 
Section 319 of Cr.P.C. against the petitioner after acquitting the accused persons 
rather than preceding their acquittal, the order passed by the learned trial Court 
cannot be said to be in accordance with the settled law laid down by Hon'ble Apex 
Court in the case of Sukhpal Singh (supra). Therefore, on the basis of this sole 
reason, this order of learned trial Court is not sustainable in the eyes of law.   

12. Now, turning to merits of the case, I have gone through the record
and it is found that the petitioner has been produced by the prosecution as 
PW-8 and he has also backed the prosecution case in his examination in chief. 
However, in his statements, during cross-examination, he acceded that he has not 
seen Sandeep indulged in the working of cheque collection, and further conceded 
that he is stating about forged withdrawal on the basis of hearsay. Certainly, this 
witness did not stick with his statements recorded in his examination in chief. 
Nevertheless only on the basis of this statements, the role of the petitioner cannot 
be ascertained to be suspicious. It has to kept in mind that neither this witness has 
been declared hostile by the prosecution during his examination nor any 
application, with regard to him for making false evidence, has been filed.

13. Now, the question whether any person can be impleaded as accused only 
on the basis of suspicion, in this regarding, the view of Hon'ble Apex Court in the 
Brindaban das & others vs. State of West Bengal: (2009) 3 SCC 329; is as under:
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"25. The common thread in most matters where the use of 
discretion is in issue is the in the exercise of such discretion each 
case has to be considered on its own set of facts and circumstances. 
In matters relating to invocation of powers under Section 319, 
the Court is not merely required to take note of the fact that the 
name of a person who has not been named as an accused in the 
FIR has surfaced during the trial, but the court is also required to 
consider whether such evidence would be sufficient to 
convict the person being summoned. Since issuance of 
summons under Section 319 of Cr.P.C entails a de novo trial and 
a large number of witnesses may have been examined and their 
re-examination could prejudice the prosecution and delay in the 
trial, the trial Court has to exercise such discretion with great 
care and perspicacity.

"Section 319 of Cr.P.C springs out of the doctrine judex 
damnatur cum nocens absolvitur (Judge is condemned 
when guilty is acquitted) and this doctrine must be used as 
a beacon light while explaining the ambit and the spirit 
underlying the enactment of Section 319 Cr.P.C". 

14.  Further, Hon'ble the Apex Court in the case of Hardeep Singh vs. State of 
Punajab reported in (2014) 3 SCC 92, in para no.12 has held as under:

17. In view of the aforesaid facts and settled propositions of law, this Court is 
of the considered opinion that a person can only be summoned as an accused, 
when the trial Court, after analyzing the evidence available on record strongly 
feels that there is sufficient and overwhelming evidence available on record and it 
is expedient for justice to summon him as accused. Only in such situation, the trial 
Court, using its extraordinary jurisdiction, may summon a person as an accused in 
the interest of justice. 

"105. Power under Section 319 Cr.P.C is a discretionary 
and an extraordinary power. It is to be exercised sparingly 
and only in those cases where the circumstances of the 
case so warrant."

16. In a recent judgment in the case of Juhru and others vs. Karim and Another 
AIR 2023 SCC 1160, Hon'ble the Apex court has further reiterated that the power 
of summoning under Section 319 of Cr.P.C. should not be exercised routinely, 
and the existence of more than a prima facie case is sine qua non for summoning 
an additional accused. 

15.  Further, Hon'ble the Apex Court in the case of Vikas vs. State of Rajasthan 
[2017 Law Suit (SC) 2839], has ordained as under:
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A. Criminal Procedure Code, 1973 (2 of 1974), Section 125 – 
Maintenance – Quantum – Proof of Income – Family Court granted Rs. 
10,000 pm to wife and Rs. 5000 pm to son (till he attains majority) – Held – As 
per husband, wife is working as Tehsil Secretary in B.ED. College and 
earning handsome salary but no corroborative evidence produced by 
husband to establish the same, thus it cannot be said that wife is able to 
maintain herself – Maintenance awarded is just and proper – Revisions 
dismissed.    (Paras 4 & 9 to 12)

19. In conspectus of the aforesaid analysis and settled proposition of law, the 
finding of the learned trial Court to summon the petitioner under Section 319 of 
Cr.P.C. cannot be sustained in the eyes of law, therefore, the petition is allowed 
and the finding recorded in para nos.98 to 100 of the impugned judgement being 
incorrect and improper qua the petitioner, is liable to be and is hereby set aside. 

Revision allowed  

Vs.

20.  The criminal revision is allowed and disposed off. 

CHANDRAVEER  ...Applicant

CRR No. 2229/2022 (Indore) decided on 6 July, 2023

Certified copy, as per rules.

18. In the case at hand, the learned trial Court, without assigning sufficient 
ground for substratum of constituting the said offence, has wrongly observed that 
the role of the petitioner is suspicious. Virtually, such type of vague and obscure 
finding is not sufficient to implead any person as an accused and to direct him for 
facing a separate trial. 

I.L.R. 2023 M.P. 2120
Before Mr. Justice Prem Narayan Singh

SMT. ANITA KUNWAR & anr.          …Non-applicants                                                                                                             

(Alongwith CRR No. 2244/2022)

 d- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 & Hkj.kiks"k.k & 
ek=k & vk; dk lcwr & 
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Arpit Singh, for the applicant in CRR No. 2229/2022 and for the non-
applicant in CRR No. 2244/2022. 

Cases referred:

2008 (2) JLJ 70, 1991 Cri.L.J. 2357, (2021) 2 SCC 324. 

[k- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 & Hkj.kiks"k.k & 
ek=k & fopkj fd;k tkuk & 

B. Criminal Procedure Code, 1973 (2 of 1974), Section 125 – 
Maintenance – Quantum – Considerations – Held – A destitute lady, being a 
wife cannot be deprived of for obtaining maintenance from her husband only 
on basis that she is educated and earning lady – In order to reckon the 
maintenance amount, it should be kept in mind  that the wife can neither be 
allowed to lead a luxurious life nor she can be compelled to lead a penurious 
life – Her dignity and status should be maintained in accordance with the status 
of her matrimonial family.  (Para 11)

2. Brief facts of the case are that, the respondents (wife and son) filed an
application under Section 125 of Cr.P.C. before the Family Court, Ratlam seeking 
maintenance from the petitioner/husband. As per her application, she got married 
with the respondent by Hindu rights and rituals on 27.04.2003. She stayed in her 

 Tushar Bhedasgaonkar, for the non-applicants in CRR No. 2229/2022 
and for the applicants in CRR No. 2244/2022.  

O R D E R

PREM NARAYAN SINGH, J.:- Both the Criminal Revisions are arising out 
of the same order and both are being heard and are being decided with this 
common order analogously. 

These criminal revisions have been preferred under Section 397 read with 
Section 401 of Cr.P.C. by the petitioners i.e. the Husband and Wife respectively 
being aggrieved by the order dated 14.05.2022 passed by the learned Principal 
Judge, Family Court, Ratlam in MJCR No.214/2017 whereby learned Principal 
Judge allowed the application under Section 125 of Cr.P.C. filed by the 
respondents and directed the petitioner/husband to pay Rs.10,000/-and Rs.5000/- 
to respondent no.1 & 2 (wife and son) respectively, per month as maintenance. 
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5. Learned counsel for the petitioner has submitted that the learned trial 
Court has failed to consider the fact that the respondent no.1 is a well qualified 
lady and is working in Gram Panchayat earlier and thereafter after completing her 
M.Ed after marriage, she continued working and at present she is earning a 
handsome salary and she is residing separately from the petitioner without any 
cogent reason. The petitioner was regularly discharging his liabilities with regard 
to education expenses of his son which has been admitted by the respondent no.1 
also in her cross examination. It is further submitted that the respondent has filed 
the false complaint against the respondent and harassed the petitioner every time.   
Further the respondent no.1 has failed to prove her contentions that the petitioner 
earns handsome salary so also she failed to produce any documents regarding 
assets of the petitioner. On the contrary the petitioner has admitted his earnings 

4. Learned trial Court, on due consideration of the evidence adduced by the 
parties, allowed the application vide the impugned order and awarded monthly 
maintenance of Rs.10000/- per month to the respondent no.1(wife) and Rs.5000/- 
per month to the respondent no.2(son) (till he attains majority) from the date of the 
application. 

matrimonial house for almost four years, wherein her husband along with his 
family members started harassing and torturing her therefore, she started residing 
separately in a rented house along with her son however, her husband and his 
family members continued to torture her physically and mentally. On one such 
occasion, when her husband physically assaulted her, then she called for police, 
thereafter he was arrested, however the matter was mutually settled between the 
parties and she shifted to a rented house in Pratapgarh. It is further averred in the 
application that her husband and his family members attempted to set her ablaze 
therefore, she came back to her maternal house to live with her father. Hence she 
filed an application under Section 125 of Cr.P.C seeking Rs.35,000/- as maintenance 
for herself and her son.

3. The aforesaid facts were denied by the husband in his reply to the
application by stating that after 3 to 4 months of the marriage the respondent
no.1(wife) shifted to Ratlam for further studies and after completing her studies, 
she returned back to village Gardodhi. As she wanted to work, the petitioner/ 
husband took her to Pratapgarh where they lived in a rented house, however the 
respondent no.1/wife used to quarrel with the petitioner/husband on petty issues 
and she was reluctant to stay with him in the Village therefore, she started 
implicating him in false cases, however, no such case was registered. Due to the 
aforesaid act by the respondent/wife and on account of the accident met by the 
petitioner/husband, he was expelled from his work on 30.08.2017, since then he is 
unemployed and has no source of income. The respondent no.1/wife was working 
and earning her source of income. 
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6. Learned counsel for the respondent has vehemently opposed the aforesaid 
by submitting that the petitioner is working in a cloth shop at Prathapgarh and is 
earning Rs.20,000/- as monthly income. Apart this the petitioner is having agriculture 
land getting an income of Rs.50,000/- from the same. Further the respondent no.1 
was subjected to harassment and on one such occasion the petitioner attempted to 
set her ablaze. The petitioner has failed to fulfill his responsibility towards 
respondent no.2. Further allegation is that the petitioner has not disclosed the 
correct details of salary and property. 

before the Court below but at present he was relieved from his job due to not being 
in a condition to work due to an accident. The amount of maintenance has been 
granted by the learned Court below by ignoring the fact that the petitioner is 
jobless and the properties in question as alleged by the respondent no.1/wife does 
not belong to the petitioner. Hence, counsel prayed for setting aside the impugned 
order or reduction of the maintenance amount. 

8. I have heard learned counsel for the parties and perused the record. 

7. In support of his contentions learned counsel relied upon the judgment
of Hon'ble Supreme Court in the case of Chaturbhuj vs. Sita Bai reported as
2008(2) JLJ 70, Major Ashok Kumar Singh vs. Vlth Additional Sessions Judge, Varnasi 
and Ors. reported as 1991 Cri.L.J. 2357. The respondent/wife along with her son 
are dependent on her father and hence, in view of the averments made and earning 
of the petitioner, respondents are entitled to get Rs.35,000/- per month. Therefore, 
prays for enhancement of the interim maintenance in favour of the respondents. 

10. So far as the question whether the wife is able to maintain herself or not, as 
per husband, she is working as Tehsil Secretary, in B.Ed. College, Gram Panchayat 

9. From the face of record, it is evident that in compliance of the Hon'ble 
Apex Court judgment in Rajensh v. Neha & Anr. (2021)2 SCC 324 both the parties 
filed their respective affidavits of assets and liabilities. Respondent /Wife has 
specifically stated that her husband is a earning about Rs.20000/- and having 
income from agricultural land, however, no such document regarding income 
from agricultural land has been produced, even, from para 30 of the impugned 
order it is clear that the husband has transferred the right of his agricultural land to 
his brother on 22.06.2017 without a single penny and reason for the same has been 
assigned that he was having debt due which he has transferred the land in favour of 
his brother. Further husband has not produced any evidence or medical 
documents before the trial court to prove that he has been relieved from his work 
due to his disability on account of an accident met by him. On appreciation of the 
evidence and on considering the ancestral property, family status and the statutory 
liability, the learned family court has rightly awarded maintenance to wife and 
child as mentioned in para no.1 of this order.
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12. In view of the foregoing observations and discussions and after perusal of 
the impugned order passed by learned Court below, this Court is of the considered 
opinion that the impugned order is just and proper and there is no infirmity, illegality 
or incorrectness found in the same. The maintenance so awarded is justified and 
proper in view of the income of husband as per the record, Hence, the learned 
Court below has not erred in considering the evidence available on record while 
passing the impugned order. 

CRR No. 615/2019 (Indore) decided on 13 July, 2023

Vs.

11. Be that at (sic: as) it may, a destitute lady, being a wife cannot be deprived 
of for obtaining maintenance from her husband only on the basis that she is 
educated and earning lady. On the basis of earning some thing for her livelihood 
along with her child, the wife cannot be debarred from receiving maintenance 
from her husband. In order to reckon the maintenance amount, it should be kept in 
mind that the wife can neither be allowed to lead a luxurious life, nor she can be 
compelled to lead a penurious life. Nevertheless, her dignity and status should be 
maintained in accordance with the status of her matrimonial family. 

Kalyapur and  earning handsome amount, but there  is  no corroborative evidence 
produced by the husband proving that she is earning. So it cannot be said that the 
wife is able to maintain herself or her child.

13. In view of the aforesaid, both the petitions filed on behalf of the husband 
as well as on behalf of wife, are dismissed. 

14. A copy of this order be sent to the Court below concerned for information. 

Revision dismissed

I.L.R. 2023 M.P. 2124

15. A copy of this order be placed in the record of CRR No.2244/2022.

Before Mr. Justice Prakash Chandra Gupta

NARAYAN    ...Applicant

STATE OF M.P.       …Non-applicant                                                                        

A. Penal Code (45 of 1860), Section 107 & 306 and Criminal 
Procedure Code, 1973 (2 of 1974), Section 227 & 228 – Suicide – Abetment – 
Applicant and deceased Vishnu had physical relationship which was consensual 
– Family members of deceased were searching a bride for deceased – Held – 
In absence of instigation, provocation, encouragement or suggestion on part 
of accused, no offence u/S 306 IPC made out – Order framing charge against 
applicant set aside – Revision allowed.  (Paras 2 & 17 to 20)
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2.  Prosecution case in brief is that the deceased Vishnu Rathore has 
committed suicide on 21/09/2018 in the intervening night of 20-21 September, 
2018, by hanging in his house. On the same day after receiving intimation from 
father of the deceased Bhawarlal, a Merg Intimation No.49/2018 was lodged at 
Police Station- Industrial Area, Ratlam. After conducting post-mortem of the 
dead body, statement of father of deceased Bhawarlal, brother Rakesh and cousin 
brother Dharmendra was recorded and it was found that the deceased was having 
friendship with the petitioner since last 3 years. The deceased and the petitioner 
were seen in objectionable position by sister-in-law of the deceased, Pooja. 

 [k- n.M lafgrk ¼1860 dk 45½] /kkjk 107 o 306 & nq"izsj.k & ?kVd & 

d- n.M lafgrk ¼1860 dk 45½] /kkjk 107 o 306 ,oa n.M çfØ;k lafgrk] 
1973 ¼1974 dk 2½] /kkjk 227 o 228 & vkRegR;k & 

B. Penal Code (45 of 1860), Section 107 & 306 – Abetment – 
Ingredients – Held – Apex Court concluded that each person's suicidability is 
different from others and that each person has its own idea of self esteem and 
self respect – To constitute abetment, there should be intention to provoke, 
incite or encourage the doing of an act by the accused.   (Para 13)

Sanjay Kumar Sharma, for the applicant. 
Sudhanshu Vyas, P.L. for the non-applicant/State.

PRAKASH CHANDRA GUPTA, J.:- The petitioner/ accused has preferred 
this revision petition u/s 397 r/w 401 of Cr.P.C. being aggrieved by the order dated 

th 
08/01/2019 passed by V Additional Sessions Judge, Ratlam in S.T. No.157/2018 
whereby the learned trial court has passed order for framing of charges u/s 306 of 
IPC against the petitioner. 

Cases referred:

AIR 2018 SC 4321, (2021) 13 SCC 806, (2009) 16 SCC 605, (2001) 9 
SCC 618, 2011 Cri.L.J. 1900 (SC), 2010 (Suppl.) CR.L.R. (SC) 261, (1995) 
(Supp.) 3 SCC 731, (2009) 7 SCC 495.

O R D E R
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5. It has further been submitted that, as alleged by the prosecution that father 
and other family members of the deceased wanted to get him married immediately 
and had started searching bride for him, therefore, possibility that because of the 
said pressure, built by his family members he committed suicide, cannot be ruled 
out. Further submitted that even if the case of prosecution is assumed as gospel 
truth then too at the most it may be a cause to commit suicide and same cannot be 
equated with the abetment as defined u/s 107 of IPC. 

Further it is said that whenever, petitioner came to drop the deceased at his house, 
then he used to kiss the deceased, on that doubt arose and the family members of 
the deceased started searching a bride for marriage of deceased Vishnu. It is also 
alleged that, for 3 days before the incident, the deceased was worried and when his 
family members asked him the reason, he disclosed them that petitioner loves him 
and wants to marry him and further the petitioner gave threat that if the deceased 
marries any girl, he will either kill the deceased or will commit suicide himself 
and implicate the deceased through his suicide letter. The family of the deceased 
tried to convince the deceased Vishnu and the petitioner-Narayan. On 28/09/2018, 
the deceased went to meet the petitioner in evening and returned in night at about 
11:00 PM, being worried and upset, told his family members that he is being 
bothered by the petitioner and the petitioner wants to marry the deceased and they 
had a quarrel as well due to which he sustained injuries on his right hand and lips. 
However, at night he committed suicide.

3.  The learned trial court, after perusal of the chargesheet and evidence on 
record, by the impugned order came to the conclusion that prima facie charge u/s 
306 of IPC is made out against the petitioner and ordered for framing of the 
aforesaid charge. Feeling aggrieved by which the petitioner has preferred this 
revision. 

4. It is submitted by the learned counsel for the petitioner that it is not
disputed that there was friendship between the deceased and the petitioner. As
alleged that there was physical relationship between the deceased and petitioner
but that relationship was consensual, relying upon the judgment dated
06/09/2018 passed by the Apex Court in the case of Navtej Singh Johar Vs.
Union Of India [AIR 2018 SC 4321], whereby it has been held with regard to
Section 377 of IPC that the "law is unconstitutional, in so far as it criminalises
consensual sexual conduct between adults of the same sex". 

6. Learned counsel has stated that there is nothing in record to indicate that 
the petitioner at any point of time has instigated/ incited, suggested, encouraged 
the deceased to commit suicide. It is further submitted that to constitute abetment, 
within the meaning of Section 107 and with Section 306 of IPC, there should be 
instigation, provocation, goading, suggestion or persuasion by the accused to the 
deceased to commit suicide, and that the accused must be intended that the 
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9. In the case of Kanchan Sharma (Supra) the Apex Court observed in paragraph 
13 as under:-

"12. Thus, this Court has consistently taken the view that before 
holding an accused guilty of an offence under Section 306 IPC, 
the court must scrupulously examine the facts and circumstances 
of the case and also assess the evidence adduced before it in order 
to find out whether the cruelty and harassment meted out to the 
victim had left the victim with no other alternative but to put an 
end to her life. It is also to be borne in mind that in cases of 
alleged abetment of suicide there must be proof of direct or 
indirect acts of incitement to the commission of suicide. Merely 
on the allegation of harassment without there being any positive 
action proximate to the time of occurrence on the part of the 
accused which led or compelled the person to commit suicide, 
conviction in terms of Section 306 IPC is not sustainable. 

10. In the case of Chitresh Kumar Chopra (Supra) the Hon'ble apex
court discussing the ingredients of offence u/s 306 of IPC and revisional power
of High court against charge, in paragraph 19 and 25 held has under:-

deceased commits suicide. placed reliance in the case of Kanchan Sharma V State 
Of Uttar Pradesh And Anr. [(2021) 13 SCC 806]; Chitresh Kumar Chopra V State 
(Government Of Nct Of Delhi) [(2009) 16 SCC 605] and Bittu alias Girriraj V 
State Of Madhya Pradesh [MCRC no.1742/2016, order dated 08/03/2017].

7 .  On other hand it is submitted by the learned panel lawyer that the deceased 
was being subjected to harassment and humiliation by the petitioner, therefore, 
the alleged act is covered by Section 306 of IPC. 

8. Heard learned counsel for the parties and perused the records. 

3
"13. In Amalendu Pal V State Of W.B.  in order to bring a case 
within the purview of Section 306, IPC this Court has held as 
under: (SCC p.712, paras 12-13)

13. In order to bring a case within the purview of Section 306 
IPC there must be a case of suicide and in the commission of the 
said offence, the person who is said to have abetted the commission 
of suicide must have played an active role by an act of instigation 
or by doing certain act to facilitate the commission of suicide. 
Therefore, the act of abetment by the person charged with the 
said offence must be proved and established by the prosecution 
before he could be convicted under Section 306 IPC."

"19. As observed in Ramesh Kumar's case (supra), where the 
accused by his acts or by a continued course of conduct creates 
such circumstances that the deceased was left with no other 
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(ii) that the accused had the intention to provoke, urge or 
encourage the deceased to commit suicide while acting in the 
manner noted above. Undoubtedly, presence of mens rea is the 
necessary concomitant of instigation.

11.  In the case of Bittu alias Girriraj (Supra) wherein the legal 
position has been considered by this High Court in the light of various 
pronouncements of the apex court, relevant paragraphs where of run 
as under:-

"09. Abetment to commit suicide' is an offence under Section 
306 of IPC punishable with imprisonment for a term which may 
extend to 10 years and fine. Expression 'Abetment' has been 
defined in Section 107 of IPC which runs as under :- 

"107. Abetment of a thing.-- A person abets the doing of a 
thing, who- First.- Instigates any person to do that thing; or 
Secondly.-Engages with one or more other person or persons in 
any conspiracy for the doing of that thing, if an act or illegal 
omission takes place in pursuance of that conspiracy, and in 
order to the doing of that thing; or Thirdly.- Intentionally aids, by 
any act or illegal omission, the doing of that thing. Explanation 1.-A 
person who, by willful misrepresentation, or by willful concealment 

(i) the accused kept on irritating or annoying the deceased by 
words, deeds or wilful omission or conduct which may even be 
a wilful silence until the deceased reacted or pushed or forced 
the deceased by his deeds, words or wilful omission or conduct 
to make the deceased move forward more quickly in a forward 
direction; and

option except to commit suicide, an "instigation" may be inferred. 
In other words, in order to prove that the accused abetted 
commission of suicide by a person, it has to be established that:

25. It is trite that at the stage of framing of charge, the court is 
required to evaluate the material and documents on record with 
a view to finding out if the facts emerging therefrom, taken at 
their face value, disclose the existence of all the ingredients 
constituting the alleged offence or offences. For this limited 
purpose, the court may sift the evidence as it cannot be expected 
even at the initial stage to accept as gospel truth all that the 
prosecution states. At this stage, the court has to consider the 
material only with a view to find out if there is ground for 
"presuming" that the accused has committed an offence and not 
for the purpose of arriving at the conclusion that it is not likely to 
lead to a conviction. (See: Niranjan Singh Karam Singh Punjabi 

5
& Ors. Vs. Jitendra Bhimraj Bijjaya ).
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of a material fact which he is bound to disclose, voluntarily 
causes or procures, or attempts to cause or procure, a thing to be 
done, is said to instigate the doing of that thing. Explanation 2.- 
Whoever, either prior to or at the time of the commission of an 
act, does anything in order to facilitate the commission of that 
act, and thereby facilitates the commission thereof, is said to aid 
the doing of that act".  

12.  In Ramesh Kumar Vs. State Of Chattisgarh [(2001) 9 SCC 618] a 3 judge 
bench of the Apex court explaining the meaning and connotation of word 
"Instigation" has held in paragraph 20 as under:-

“20. Instigation is to goad, urge forward, provoke, incite or 
encourage to do "an act". To satisfy the requirement of instigation 
though it is not necessary that actual words must be used to that 
effect. or what constitutes instigation must necessarily and 
specifically be suggestive of the consequence. Yet a reasonable 
certainty to incite the consequence must be capable of being 
spelt out. the present one is not a case where the accused had by 
his acts or omission or by a continued course of conduct created 
such circumstances that the deceased was left with no other 
option except to commit suicide in which case an instigation 
may have been inferred. A word uttered in the fit of anger or 
emotion without intending the consequences to actually follow 
cannot be said to be instigation.”

13. Taking note of the fact that each person's suicidability is different from 
others and that each person has his own idea of self esteem and self respect, the 
Apex Court in M. Mohan V State represented by the Deputy Superintendent Of 
Police, [2011 Cri. L.J. 1900 (SC)], referring to its earlier decision in Chitresh 
Kumar (Supra) held that to constitute abetment, there should be intention to 
provoke, incite or encourage the doing of an act by the accused.

10. In the State of Punjab Vs. Iqbal Singh, AIR 1991 SC 1532, 
the apex Court explaining the meaning and expanse of word 
'abetment' as used in Section 107 of IPC, has held as under:

"Abetment" as defined by Section 107 of the IPC comprises (i) 
instigation to do that thing which is an offence, (ii) engaging in 
any conspiracy for the doing of that thing, and (iii) intentionally 
aiding by any act or illegal omission, the doing of that thing. 
Section 108 defines an abettor as a person who abets an offence 
or who abets either the commission of an offence or the 
commission of an act which would be an offence. The word 
"instigate" in the literary sense means to incite, set or urge on, 
stir up, goad, foment, stimulate, provoke, etc. The dictionary 
meaning of the word "aid" is to give assistance, help etc.
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14. The Apex court in the case of Gangula Mohan Reddy V State Of
Andhra Pradesh [2010 (Suppl.) CR.L.R. (SC) 261] wherein the allegation was 
that the deceased was beaten by the accused and was also subjected to harassment, 
due to which he committed suicide, by consuming poisonous substance. The 
Apex court referring to its earlier decision in Mahendra Singh And ANR. V State 
Of M.P. [(1995) (Supp.) 3 SCC 731] and Ramesh Kumar V State Of Chattisgarh 
[(2001) 9 SCC 618], holding that offence of abetment to commit suicide u/s 306 of 
IPC is not made out observed as under:-

15. From the aforesaid pronouncements of the Apex court, it flows that to 
constitute abetment to commit suicide, there must be material, prima-facie 
indicating that accused with a positive act on his part instigated, incited, aided or 
provoked the person to commit suicide. 

"Abetment involves a mental process of instigating a person or 
intentionally aiding a person in doing of a thing. Without a 
positive act on the part of the accused to instigate or aid in 
committing suicide, conviction cannot be sustained."

16. In the case of Devendra And Ors. V State Of Uttar Pradesh And
Anr. [(2009) 7 SCC 495] it has been held as under- 

Revision allowed

20. Accordingly, this petition deserves to be and is hereby, allowed. The 
charge framed by the trial court is set aside and the petitioner is discharged from 
section 306 of IPC. 

C.C. as per rule.

18. Even if the allegation discussed above made against the petitioner is
accepted at its face value, it may not by itself constitute an offence of abetment, 
because there is nothing that indicates that the petitioner had instigated, incited, 
suggested or encouraged the deceased to commit suicide. Therefore, it is clear that 
there is no material in the case to frame charge u/s 306 of IPC against the petitioner.

"when the allegation made in the first information report or the 
evidence collected during the investigation do not satisfy the 
ingredients of an offence, the superior court would not encourage 
harassment of a person in a criminal court for nothing.”

17. From the aforesaid, it is clear that in absence of instigation, provocation or 
suggestion on the part of the accused, no offence u/s 306 of IPC can be made out.

19. The learned trial court while framing the charge has not considered
the aforesaid factual and legal aspect of the matter and has mechanically framed
the charge. Therefore, the charge u/s 306 of IPC against the petitioner cannot be 
sustained. 
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A. Criminal Procedure Code, 1973 (2 of 1974), Section 173(2) & 
227 – Filing of Charge-Sheet – Competent Authority – Online Filing – Held – 
Lokayukt Inspector was not incompetent to file charge-sheet being 
authorized as per Special Police Establishment and similarly filing of 
charge-sheet through off-line mode is not prohibited neither filing of charge-
sheet through online mode through CCTNS is mandatory – By filing charge-
sheet through off-line mode (hard copy), no prejudice caused to applicant – 
Revision dismissed.  (Para 18)

B. Criminal Procedure Code, 1973 (2 of 1974), Section 173(2) and 
Special Police Establishment Act, M.P.,  (17 of 1947), Section 2(3) – Filing of 
Charge-Sheet – Competent Authority – Held – Any member of the Police 
Establishment above the rank of Sub-Inspector can exercise powers of officer 
Incharge of Police Station in the area, in which he is time being discharging his 
duties.   (Para 13)

CRR No. 2257/2023 (Jabalpur) decided on 3 August, 2023

STATE OF M.P.          …Non-applicant                                                                        

I.L.R. 2023 M.P. 2131 (DB)

Vs.

Before Mr. Justice Sheel Nagu & Mr. Justice Avanindra Kumar Singh

ANUKUL MISHRA  ...Applicant                                                                                             

d- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 173¼2½ o 227 & 
vkjksi&i= izLrqr fd;k tkuk & l{ke izkf/kdkjh & vkWuykbu izLrqr fd;k tkuk & 

[k- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 173¼2½ ,oa fo'ks"k iqfyl 
LFkkiuk vf/kfu;e] e-iz- ¼1947 dk 17½] /kkjk 2¼3½ & vkjksi&i= izLrqr fd;k tkuk & 
l{ke izkf/kdkjh & 

C. Criminal Procedure Code, 1973 (2 of 1974), Section 173(2) – 
Filing of Charge-Sheet – Online Filing – Held – Provision to file charge-sheet 
online through CCTNS is only an enabling provision for accurate and fast 
delivery of challan and record but if it is not done in any case, then it has to be 
shown that how it has prejudiced the defence of the accused.  (Para 10)
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Pranay Shukla, for the applicant. 

AVANINDRA KUMAR SINGH, J.:- This revision has been filed by the applicant 
under section 397 read with section 401 of the Code of Criminal Procedure (for 
short "Cr.P.C.") against order dated 06.5.2023 passed by the Special Judge 
(Lokayukt), Jabalpur in Special Case No.07/2022 whereby his application under 
section 227 of Cr.P.C. has been dismissed.

x- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 173¼2½ & vkjksi&i= 
izLrqr fd;k tkuk & vkWuykbu izLrqr fd;k tkuk &

D. Criminal Practice – Defective Investigation – Held – Apex 
Court has concluded that if there is defect in investigation it does not itself 
vitiate the trial based on such defective investigation.   (Para 14)

?k- nkf.Md i)fr & =qfViw.kZ vUos"k.k &

Cases referred:

(2017) 14 SCC 663, (2012) 2 SCC 584, (2011) 8 SCC 300, (1997) 9 SCC 
132, (2007) 13 SCC 530, (2014) 1 SCC 663, AIR 1956 SC 116, (2019) 6 SCC 357.

Satyam Agrawal, for the non-applicant. 

O R D E R

The Order of the Court ws passed by :-

2.  As per prosecution case the applicant/accused was caught in trap for 
accepting bribe of Rs.10,000/- on 13.5.2019 and a consequence thereof Crime 
No.93/2019 was registered against him. Charges for offences under sections 
7(A), 13(1)(b) and 13(2) of the Prevention of Corruption Act, 1988 (hereinafter 
referred to as the "Act") have been framed against the applicant. It is further 
averred that case of the prosecution is false and it has carelessly and negligently 
investigated the matter. On 13.9.2022 the applicant has filed an application 
(Annexure-A/2) under section 227 of the Cr.P.C. for being discharged of the 
charges under sections 13(1)(b) and 13(2) of the Act on the ground that mandatory 
procedure as prescribed under the Cr.PC. has not been followed while submitting 
final charge-sheet. It is stated that as per section 173(2) of Cr.P.C. it the Officer 
Incharge of the Police Station who shall forward the charge-sheet in prescribed 
format to the concerned Magistrate who is empowered to take cognizance of the 
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3.  Learned counsel for the applicant submitted that the trial Court has passed 
the impugned order mechanically and without properly appreciating the 
objections raised by the applicant. The mandatory provisions enshrined under 
section 173(2) of Cr.P.C. have not been complied with. The challan has been 
submitted manually without following the guidelines/circulars regarding 
CCTNS. The trial Court erroneously observed that challan can be submitted 
manually if there is any technical error or default in the CCTNS portal. Hence, 
prayer has been made to set aside the impugned order dated 06.5.2023 and direct 
the respondent to investigate and final report by complying with the mandatory 
provisions of law. 

offence. But, in this case the Investigation Officer-Inspector Oscar Kindo has 
filed the charge-sheet. The second ground of objection in filing of charge-sheet is 
that challan has not been generated and submitted before the court through 
CCTNS (online mode). Accordingly, the applicant prayed that on aforesaid 
grounds he be discharged of above offences. The trial Court dismissed the 
aforesaid application under section 227 of Cr.P.C. by impugned order dated 
06.5.2023. 

6. Heard the learned counsel for the rival parties and perused the record.

8. As regards objection that challan has not been filed through on-line mode 
of CCTNS it is observed that learned counsel for the applicant has failed to 
demonstrate during the course of arguments that filing of challan through CCTNS 
mode is mandatory and if instead of same it is filed in hard-copy, then cognizance 
of challan cannot be taken. Therefore, this ground is untenable and cannot be 
accepted. As far as the second ground which has been urged that Investigation 
Officer has submitted the charge-sheet, and not the Incharge of the Police Station, 
it can be said that answer of this question can also be elicited from the deposition 
of Investigating Officer during cross-examination in the trial. Besides this, 

4. Learned counsel for the respondent/Lokayukt submits that revision
is devoid of merit because on the technical grounds the charge-sheet cannot
be returned and whatever legal objections are there, the same can be taken
in cross-examination of the concerned witness, who can answer the said
objections. 

5. The question before this Court is whether the impugned order passed by 
the trial Court on 06.5.2023 is patently erroneous or perverse.

7. A perusal of the impugned order would reflect that the trial Court while 
rejecting the application under section 227 of Cr.P.C. has specifically mentioned 
in paragraphs 10, 11 & 12 that charge-sheet was submitted against the 
applicant/accused on 27.6.2022 and no objection was taken to the same; at that 
time no objection was taken that it was not filed through CCTNS .
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32. In Principles of Statutory Interpretation by Justice G.P. 
Singh, it has been observed that a statute is an edict of a 
legislature and the conventional way of interpreting or construing 
a statute is to seek the intention of its maker. The duty of the 
judicature is to act upon the true intention of the legislature  men's 
or sentential logic. If a statutory provision is open to more than 
one interpretation, the court has to choose that interpretation 
which furthers the intention of the legislature as laid down in R. 
Venkataswami Naidu v.  Narasram Naraindas  [R. 
Venkataswami Naidu v. Narasram Naraindas, AIR 1966 SC 
361] and District Mining Officer v. Tisco [District Mining 
Officer v. Tisco, (2001) 7 SCC 358] . Lord Cranworth, L.C. in 
Boyse v. Rossborough [Boyse v. Rossborough, (1856-57) 6 HLC 
2 : 10 ER 1192] has observed: (ER p. 1210) 

"  31. It is a settled proposition of law that while interpreting a 
legislative provision, the intention of the legislature, motive and 
the philosophy of the relevant provisions, the goals to be 
achieved by enacting the same, have to be taken into 
consideration.

learned counsel for the applicant has failed to point out that applicant has been 
prejudiced in any manner in his defence, if the charge-sheet is filed in hard-copy 
by the Investigating Officer. 

9.  In the case of Mukund Dewangan Vs. Oriental Insurance Company 
Limited, (2017) 14 SCC 663 a three-Judge Bench of the Apex Court while dealing 
with an issue relating to motor vehicle accident case in paragraphs 31 & 32 
observed as under:-

“ ... There is no possibility of mistaking midnight for noon; 
but at what precise moment twilight becomes darkness is hard to 
determine.”

As observed in Murray v. Foyle Meats Ltd. [Murray v. Foyle 
Meats Ltd., (2000) 1 AC 51 : (1999) 3 WLR 356 : (1999) 3 All ER 
769 (HL)], faced with such problems, the court is also conscious 
of a dividing line, but court has to be conscious not to divert its 
attention from the language used in the statutory provision and 
encourage an approach not intended by the legislature. The first 
and primary rule of construction is that the intention of the 
legislature must be found in the words used by the legislature 
itself, as held in Kanai Lal Sur v. Paramnidhi Sadhukhan 
[Kanai Lal Sur v. Paramnidhi Sadhukhan, AIR 1957 SC 907] . 
Each word, phrase or sentence is to be construed in the light of 
the general purpose of the Act itself as held in Poppatlal Shah v. 
State of Madras [Poppatlal Shah v. State of Madras, AIR 1953 
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11.  In the case of Mohd. Hussain alias Zulfikar Ali Vs. State (Government of 
NCT of Delhi), (2012) 2 SCC 584 the Apex Court in paragraph 27 has referred to 
the decision reported in Rafiq Ahmad Vs. State of M.P., (2011) 8 SCC 300 wherein 
the Apex Court has held as under:-

(b) right to fair trial; 

10.  The above judgment of the Apex Court clearly lays down the golden rule 
of interpretation of statute. The intent of Legislature has to be interpreted. It has to 
be seen why a particular provision was enacted and the Court should try to 
interpret the law on those basis and in that context. If we see the present objection 
in this revision it is amply clear that provision to file the charge-sheet through 
CCTNS is only an enabling provision for accurate and fast delivery of challan and 
record, but if it is not done in any case, then unless shown, this Court fails to 
understand as to how it has prejudiced the defence of the accused/applicant.

"  35. When we speak of prejudice to an accused, it has to be 
shown that the accused has suffered some disability or 
detriment in the protections available to him under the Indian 
criminal jurisprudence. It is also a settled canon of criminal law 
that this has occasioned the accused with failure of justice. One 
of the other cardinal principles of criminal justice administration 
is that the courts should make a close examination to ascertain 
whether there was really a failure of justice or whether it is only 
a camouflage, as this expression is perhaps too pliable. With the 
development of law, Indian courts have accepted the following 
protections to and rights of the accused during investigation 
and trial: 

"  27. It is worth noticing the observations made by this Court in 
Rafiq Ahmad v. State of U.P. [(2011) 8 SCC 300 : (2011) 3 SCC 
(Cri) 498] wherein it is observed: (SCCpp. 320-21, paras 35-37)

SC 274 : 1953 Cri LJ1105], Girdhari Lal & Sons v. Balbir Nath 
Mathur [Girdhari Lal & Sons v. Balbir Nath Mathur, (1986) 2 
SCC 237] and Atma Ram Mittal v. Ishwar Singh Punia [Atma 
Ram Mittal v. Ishwar Singh Punia, (1988) 4 SCC 284]"

(c) presumption of innocence (not guilty); 

(a) the accused has the freedom to maintain silence 
during investigation as well as before the court. The accused 
may choose to maintain silence or make complete denial even 
when his statement under Section 313 of the Code of Criminal 
Procedure is being recorded, of course, the court would be 
entitled to draw an inference, including adverse inference, as 
may be permissible to it in accordance with law; 
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37. Right to fair trial, presumption of innocence until 
pronouncement of guilt and the standards of proof i.e. the 
prosecution must prove its case beyond reasonable doubt are 
the basic and crucial tenets of our criminal jurisprudence. The 
courts are required to examine both the contents of the 
allegation of prejudice as well as its extent in relation to these 
aspects of the case of the accused. It will neither be possible nor  
appropriate to state such principle with exactitude as it will 
always depend on the facts and circumstances of a given case. 
Therefore, the court has to ensure that the ends of justice are met 
as that alone is the goal of criminal adjudication."

 17. The distinction of mandatory compliance or directory "
effect of the language depends upon the language couched in 
the statute under consideration and its object, purpose and 
effect. The distinction reflected in the use of the word 'shall' or 
'may' depends on conferment of power. In the present context, 
'may' does not always mean may. May is a must for enabling 
compliance of provision but there are cases in which, for 
various reasons, as soon as a person who is within the statute is 
entrusted with the power, it becomes duty to exercise. Where the 
language of statute creates a duty, the special remedy is 
prescribed for non-performance of the duty. In Craies on 
Statute Law (7th Edn.), it is stated that the court will, as a 
general rule, presume that the appropriate remedy by common 
law or mandamus for action was intended to apply General rule 
of law is that where a general obligation is created by statute 

(d) prosecution must prove its case beyond reasonable 
doubt. 

36. Prejudice to an accused or failure of justice, thus, has 
to be examined with reference to these aspects. That alone, 
probably, is the method to determine with some element of 
certainty and discernment whether there has been actual failure 
of justice. 'Prejudice' is incapable of being interpreted in its 
generic sense and applied to criminal jurisprudence. The plea 
of prejudice has to be in relation to investigation or trial and not 
matters falling beyond their scope. Once the accused is able to 
show that there is serious prejudice to either of these aspects 
and that the same has defeated the rights available to him under 
the criminal jurisprudence, then the accused can seek benefit 
under the orders of the court. 

12.  In the case Mohan Singh and others Vs. International Airport Authority of 
India and others, (1997) 9 SCC 132 the Apex Court in paragraphs 17 to 19 
observed thus:-
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