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(Note : An asterisk (*) denotes Note number)

Accommodation Control Act, M.P. (41 of 1961), Sections 23-A & 23-
G(3), (4) – Recovery of Possession – Held – Provisions of Section 23-G are 
attracted only when an order of eviction of tenant is made on grounds 
specified u/S 23-A and when landlord recovers possession of accommodation 
in pursuance of such an order – No order passed by RCA u/S 23-A, 
application u/S 23-G not maintainable – Application dismissed. [Gulam 
Hussain (Shri) Vs. Akbar Ali] ... 1947

LFkku fu;a=.k vf/kfu;e] e-Á- ¼1961 dk 41½] /kkjk,¡ 23&A o 23&G¼3½] ¼4½ & 
dCts dh okilh & vfHkfu/kkZfjr & /kkjk 23&G ds mica/k dsoy rc vkdf"kZr gksrs gSa tc 
fdjk,nkj dh csn[kyh dk vkns'k /kkjk 23&A ds varxZr fofufnZ"V fd;s x;s vk/kkjksa ij 
fd;k x;k gS ,oa tc HkwfeLokeh ,sls vkns'k ds vuqlj.k esa LFkku dk dCtk okil ys ysrk 
gS & HkkM+k fu;a=.k izkf/kdkjh }kjk /kkjk 23&A ds varxZr dksbZ vkns'k ikfjr ugha fd;k 
x;k] /kkjk 23&G ds varxZr vkosnu iks"k.kh; ugha & vkosnu [kkfjtA ¼xqyke gqlSu 
¼Jh½ fo- vdcj vyh½	 …1947

Arbitration and Conciliation Act (26 of 1996), Section 11(6) – 
Alternative Dispute Resolution Mechanism – Aims & Object – Held – ADR 
mechanism specially Arbitration is such device which delves more on 
consent than on compulsion – Parties agree to terms, procedure and person 
to act as Arbitrator and the very genesis of concept of arbitration is peaceful 
and consensual resolution of dispute – Process of appointment of arbitrator 
is ought to be just, fair and transparent. [State of M.P. Vs. Nidhi (I) 
Industries] …2043

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼6½ & oSdfYid fookn 
lek/kku iz.kkyh & y{; vkSj mn~ns'; & vfHkfu/kkZfjr & oSdfYid fookn lek/kku 
iz.kkyh fo'ks"kr% e/;LFkrk ,d ,slh ;qfDr gS tks ck/;rk dh vis{kk lgefr ij vf/kd 
fopkj djrh gS & i{kdkj 'krksZa] izfØ;k ds fy, rFkk O;fDr ds e/;LFk ds :i esa dk;Z 
djus ds fy, lger gSa rFkk e/;LFkrk dh vo/kkj.kk dh mRifRr 'kkafriw.kZ vkSj fookn 
dk lgefr ls lek/kku gS & e/;LFk dks fu;qDr djus dh izfØ;k U;k;laxr] fu"i{k rFkk 
ikjn'khZ gksuh pkfg,A ¼e-iz- jkT; fo- fuf/k ¼vkbZ½ baMLVªht½ …2043

Arbitration and Conciliation Act (26 of 1996), Section 11(6) and 
Arbitration Rules, M.P., 1997, Rule 4-A – Appointment of Arbitrator – Notice to 
Opposite Party – Held – Principle of opportunity of hearing or putting other 
party to notice is imperative – No notice issued to State in specific terms and 
case was proceeded for appointment of arbitrator – It prejudices the interest 
of petitioner and cause of justice – It is an error apparent on face of record – 
Order recalled – Arbitration case restored to its original number. [State of 
M.P. Vs. Nidhi (I) Industries] …2043
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ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼6½ ,oa ek/;LFke~ fu;e] 
e-iz-] 1997] fu;e 4&A & e/;LFk dh fu;qfDr & fojks/kh i{kdkj dks uksfVl & 
vfHkfu/kkZfjr & lquokbZ ds volj ds fl)kar vFkok vU; i{k dks lwpuk nsuk vfr 
vko';d gS & fof'k"V 'krksZa esa jkT; dks dksbZ uksfVl tkjh ugha fd;k x;k vkSj e/;LFk 
dh fu;qfDr gsrq izdj.k vkxs c<+k;k x;k & ;g ;kph ds fgr rFkk U;k; gsrqd ij 
izfrdwy izHkko Mkyrk gS & ;g ,d xyrh gS tks vfHkys[k dks ns[kus ls gh izdV gksrh gS 
& vkns'k okil fy;k x;k & ek/;LFke~ izdj.k dks mlds ewy Øekad ij iqu%LFkkfir 
fd;k x;kA ¼e-iz- jkT; fo- fuf/k ¼vkbZ½ baMLVªht½	 …2043

Arbitration and Conciliation Act (26 of 1996), Section 11(6) and 
Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 2(1) 
–Jurisdiction of Arbitration Tribunal – Alternative Remedy – Held – Supply of 
those goods and services would come within ambit of Arbitration Tribunal 
which are being supplied/tendered in pursuance of works contract for 
construction, repair, maintenance of building or superstructure, dam, canal, 
reservoir, lake, road, well, bridge, culvert, factory, workshop, powerhouse, 
transformers etc. – In instant case, it had to supply CCTV cameras to High 
Court – Contention of State regarding availability of alternative remedy 
lacks merit. [State of M.P. Vs. Nidhi (I) Industries] …2043

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼6½ ,oa ek/;LFke~ 
vf/kdj.k vf/kfu;e] e-Á- ¼1983 dk 29½] /kkjk 2¼1½ & ek/;LFke~ vf/kdj.k dh 
vf/kdkfjrk & oSdfYid mipkj & vfHkfu/kkZfjr & ,sls eky vkSj lsokvksa dk iznk; 
ftudh vkiwfrZ@fufonk] fuekZ.k] ejEer] Hkou ;k vf/kjpuk dh ns[kHkky] cka/k] ugj] 
tyk'k;] rkykc] lM+d] dqavk] iqy] iqfy;k] dkj[kkuk] deZ'kkyk] fctyh?kj] VªkalQkeZj 
bR;kfn ds fy,] dk;Z vuqca/k ds vuqlkj dh tkrh gS] ek/;LFke~ vf/kdj.k dh ifjf/k esa 
vk,axs & izLrqr izdj.k esa] bls mPp U;k;ky; dks lhlhVhOgh dSejksa dh vkiwfrZ djuh 
Fkh & oSdfYid mipkj dh miyC/krk ds laca/k esa jkT; ds rdZ esa xq.knks"k dk vHkko gSA 
¼e-iz- jkT; fo- fuf/k ¼vkbZ½ baMLVªht½	 …2043

Arbitration and Conciliation Act (26 of 1996), Section 34 & 37 – 
Grounds – Held – Appeals/applications can be entertained if the award is 
found to be contrary to (i) fundamental policy of Indian Law; (ii) the interest 
of India; (iii) justice or morality and (iv) if it is patently illegal. [M.P. Road 
Development Corporation Vs. Mohd. Shahbuddin] (DB)…1927

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 34 o 37 & vk/kkj & 
vfHkfu/kkZfjr & vihyksa@vkosnuksa dks xzg.k fd;k tk ldrk gS ;fn vf/kfu.kZ; ¼i½ 
Hkkjrh; fof/k dh ewyHkwr uhfr; ¼ii½ Hkkjr ds fgr; ¼iii½ U;k; vFkok uSfrdrk ds izfrdwy 
ik;k tkrk gS ,oa ¼iv½ ;fn og izR;{k :i ls voS/k gSA ¼,e-ih- jksM MOgsyiesUV 
dkjiksjs'ku fo- eks- 'kgkcqn~nhu½	 (DB)…1927
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Arbitration Rules, M.P., 1997, Rule 4-A – See – Arbitration and 
Conciliation Act, 1996, Section 11(6) [State of M.P. Vs. Nidhi (I) Industries] 

…2043

ek/;LFke~ fu;e] e-iz-] 1997] fu;e 4&A & ns[ksa & ek/;LFke~ vkSj lqyg 
vf/kfu;e] 1996] /kkjk 11¼6½ ¼e-iz- jkT; fo- fuf/k ¼vkbZ½ baMLVªht½	 …2043

Armed Forces Tribunal Act (55 of 2007), Section 3(o) & 14 – See – 
Constitution – Article 226 [Colonel Akhil Mendhe Vs. Union of India] …1894

l'kL= cy vf/kdj.k vf/kfu;e ¼2007 dk 55½] /kkjk 3¼o½ o 14 & ns[ksa & 
lafo/kku & vuqPNsn 226 ¼duZy vf[ky esa<s fo- ;wfu;u vkWQ bafM;k½	 …1894

Armed Forces Tribunal Act (55 of 2007), Section 14(1) – See – 
Constitution – Article 226 [Colonel Akhil Mendhe Vs. Union of India] …1894

l'kL= cy vf/kdj.k vf/kfu;e ¼2007 dk 55½] /kkjk 14¼1½ & ns[ksa & lafo/kku 
& vuqPNsn 226 ¼duZy vf[ky esa<s fo- ;wfu;u vkWQ bafM;k½	 …1894

Arms Act (54 of 1959), Sections 14, 15 & 17 – Renewal of Licence – 
Grounds for Denial – Held – Section 14, 15 & 17 nowhere suggest that 
renewal of licence can be refused only on ground of registration of a criminal 
case – Mandate of Section 14 has to be kept in mind – Authority directed to 
reconsider renewal application in accordance with provisions of Arms Act, 
keeping in mind that petitioner has been acquitted from the said criminal 
case – Impugned orders set aside – Petition disposed. [Pawan Kumar Jain 
Vs. State of M.P.] …*55

vk;q/k vf/kfu;e ¼1959 dk 54½] /kkjk,¡ 14] 15 o 17 & vuqKfIr dk uohdj.k & 
badkj ds fy, vk/kkj & vfHkfu/kkZfjr & /kkjk 14] 15 o 17 dgha Hkh ;g ugha lq>krh gS fd 
ek= ,d vkijkf/kd izdj.k ds jftLVªhdj.k ds vk/kkj ij vuqKfIr ds uohdj.k ls 
badkj fd;k tk ldrk gS & /kkjk 14 dh vkKk dks /;ku esa j[kuk gksxk & izkf/kdkjh dks 
;g /;ku esa j[krs gq, fd ;kph dks dfFkr vkijkf/kd izdj.k ls nks"keqDr dj fn;k x;k 
gS] uohdj.k ds vkosnu ij vk;q/k vf/kfu;e ds mica/kksa ds vuqlkj iqu% fopkj djus gsrq 
funsf'kr fd;k x;k & vk{ksfir vkns'k vikLr & ;kfpdk fujkd`rA ¼iou dqekj tSu fo- 
e-iz- jkT;½	 …*55

Benami Transactions (Prohibition) Act (45 of 1988), Section 4(1) and 
Civil Procedure Code (5 of 1908), Order 7 Rule 11 – Applicability – Held – If 
suit is filed after coming into force of Act, claiming any right, title or interest 
on basis of benami transaction, whether it was done prior to coming into 
force of Act, would be barred u/S 4(1) of Act – Suit filed by 
respondents/plaintiff was barred u/S 4(1) of Act – Application filed under 
Order 7 Rule 11 CPC allowed and suit is dismissed – Civil Revision allowed. 
[Chintamani (Smt.) Vs. Ajay Kumar] …1945
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csukeh laO;ogkj ¼izfr"ks/k½ vf/kfu;e ¼1988 dk 45½] /kkjk 4¼1½ ,oa flfoy 
ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11 & iz;ksT;rk & vfHkfu/kkZfjr & ;fn 
vf/kfu;e ds izorZu esa vkus ds i'pkr~ okn izLrqr fd;k x;k gS] rks csukeh laO;ogkj ds 
vk/kkj ij fdlh vf/kdkj] gd vFkok fgr dk nkok djuk] pkgs og vf/kfu;e ds izorZu 
esa vkus ds iwoZ fd;k x;k Fkk] vf/kfu;e dh /kkjk 4¼1½ ds varxZr oftZr gksxk & 
izR;FkhZx.k@oknh }kjk izLrqr okn] vf/kfu;e dh /kkjk 4¼1½ ds varxZr oftZr Fkk & 
fl-iz-la- ds vkns'k 7 fu;e 11 ds varxZr izLrqr vkosnu eatwj ,oa okn [kkfjt & flfoy 
iqujh{k.k eatwjA ¼fparke.kh ¼Jherh½ fo- vt; dqekj½	 …1945

Central Excise Act (1 of 1944), Sections 3, 3A & 37(2)(v) and  Central 
Excise Rules, 2017, Rules 6, 8, 11, 13 & 34 – Illegal Sealing of Machine – 
Compensation – Held – For more than 2 years, machine and two DG sets were 
kept under seal by authorities of respondents – Petitioner was unable to do 
production, causing business loss not only to him but also to Central 
Government in respect to revenue – Impugned action was wholly without 
jurisdiction – Petitioner liable to be compensated and is thus granted liberty 
to take recourse available under law against respondents. [Elora Tobacco 
Co. Ltd. (M/s.) Vs. Union of India] (DB)…1995

dsaæh; mRikn&'kqYd vf/kfu;e ¼1944 dk 1½] /kkjk,¡ 3] 3A o 37¼2½¼v½ ,oa 
dsanzh; mRikn&'kqYd fu;e] 2017] fu;e 6] 8] 11] 13 o 34 & e'khu dh voS/k lhycanh 
& izfrdj & vfHkfu/kkZfjr & izR;FkhZx.k ds izkf/kdkjhx.k }kjk nks o"kZ ls vf/kd vof/k 
ds fy, e'khu rFkk nks DG lsV dks lhycan j[kk x;k & ;kph mRiknu djus esa vleFkZ 
Fkk ftlls u dsoy mls O;kikj dk uqdlku gqvk cfYd jktLo ds lac/ak eas dsanz ljdkj 
dks Hkh uqdlku gqvk & vk{ksfir dk;Zokgh iw.kZr;k fcuk vf/kdkfjrk Fkh & ;kph izfrdj 
ikus dk vf/kdkjh gS ,oa blfy, mls izR;FkhZx.k ds fo:) fof/k ds varxZr miyC/k 
voyac ysus dh Lora=rk iznku dh tkrh gSA ¼,yksjk VkscSdks da- fy- ¼es-½ fo- ;wfu;u   
vkWQ bafM;k½	 (DB)…1995

Central Excise Act (1 of 1944), Sections 3, 3A & 37(2)(v) and  Central 
Excise Rules, 2017, Rules 6, 8, 11, 13 & 34 – Trade Notices – Search & Sealing 
of Machines – Held – No mandatory provision in statute to give production as 
per capacity of machine – Respondent cannot compel any manufacturer to 
give a declaration or run factory upon 50% capacity – No provision in Excise 
Act and Rules and even in CGST Act, giving authority to respondents to seal 
the machines of a running manufacturing unit – Clause 6.3 is wholly 
unreasonable and inconsistent with provisions of Act and Rules and thus 
struck down – Respondents directed to de-seal the machine and two DG sets 
– Petition allowed with cost of Rs. 50,000. [Elora Tobacco Co. Ltd. (M/s.) Vs. 
Union of India] (DB)…1995

dsaæh; mRikn&'kqYd vf/kfu;e ¼1944 dk 1½] /kkjk,¡ 3] 3A o 37¼2½¼v½ ,oa 
dsanzh; mRikn&'kqYd fu;e] 2017] fu;e 6] 8] 11] 13 o 34 & VªsM uksfVl & ryk'kh 
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rFkk e'khuksa dks lhy fd;k tkuk & vfHkfu/kkZfjr & e'khu dh {kerk vuqlkj mRiknu 
nsus ds fy, dkuwu esa dksbZ vkKkid mica/k ugha & izR;FkhZ fdlh Hkh fuekZrk dks ?kks"k.kk 
djus ;k 50% {kerk ij dkj[kkuk pykus ds fy, etcwj ugha dj ldrk & 
mRikn&'kqYd vf/kfu;e rFkk fu;e rFkk ;gk¡ rd fd CGST vf/kfu;e esa Hkh  
izR;FkhZx.k dks pkyw fuekZ.k bZdkbZ dh e'khuksa dks lhy djus dk vf/kdkj nsus dk mica/k 
ugha gS & [kaM 6-3 iw.kZr;k v;qfDr;qDr gS rFkk vf/kfu;e ,oa fu;e ds mica/kksa ds lkFk 
vlaxr gS rFkk blfy, [kf.Mr fd;k x;k & izR;FkhZx.k dks e'khu rFkk nks DG lsV dh 
lhy [kksyus ds funsZ'k fn;s x;s & :- 50]000 [kpZ ds lkFk ;kfpdk eatwjA ¼,yksjk 
VkscSdks da- fy- ¼es-½ fo- ;wfu;u vkWQ bafM;k½	 (DB)…1995 

Central Excise Act (1 of 1944), Section 37(v) – Regulating Production, 
Sale and Storage of Goods – Held – Section 37 gives power to Central 
Government to make rules to regulate the production or manufacturing but 
in this case there is no such rules notified by Central Government u/S 37(v) to 
regulate the production, sale and storage of goods. [Elora Tobacco Co. Ltd. 
(M/s.) Vs. Union of India] (DB)…1995

dsaæh; mRikn&'kqYd vf/kfu;e ¼1944 dk 1½] /kkjk 37¼v½ & eky ds mRiknu] 
foØ; rFkk Hk.Mkj.k dks fofu;fer djuk & vfHkfu/kkZfjr & /kkjk 37 dsanz ljdkj dks 
mRiknu vFkok fuekZ.k dks fofu;fer djus ds fy, fu;e cukus dh 'kfDr iznku djrk 
gS ijarq bl izdj.k esa eky ds mRiknu] foØ; rFkk Hk.Mkj.k dks fofu;fer djus ds fy, 
/kkjk 37¼v½ ds varxZr dsanz ljdkj }kjk ,sls dksbZ fu;e vf/klwfpr ugha gSaA ¼,yksjk 
VkscSdks da- fy- ¼es-½ fo- ;wfu;u vkWQ bafM;k½	 (DB)…1995 

Central Excise Rules, 2017, Rules 6, 8, 11, 13 & 34 – See – Central 
Excise Act, 1944, Sections 3, 3A & 37(2)(v) [Elora Tobacco Co. Ltd. (M/s.) Vs. 
Union of India] (DB)…1995

dsanzh; mRikn&'kqYd fu;e] 2017] fu;e 6] 8] 11] 13 o 34 & ns[ksa & dsaæh; 
mRikn&'kqYd vf/kfu;e] 1944] /kkjk,¡ 3] 3A o 37¼2½¼v½ ¼,yksjk VkscSdks da- fy- ¼es-½  
fo- ;wfu;u vkWQ bafM;k½	 (DB)…1995

Central Excise Rules, 2017, Rule 34 – Trade Notices – Jurisdiction of 
Excise Authority – Held – Rule 34 gives power to Board/Principal Chief 
Commissioner/Chief Commissioner to issue written instructions for any 
incidental or supplemental matters – Excise authority gets jurisdiction to 
issue Trade Notices under the Act and Rules but the only rider is that such 
written instructions in Trade Notice should be consistent with the Act and 
provision of Rules. [Elora Tobacco Co. Ltd. (M/s.) Vs. Union of India] 

(DB)…1995

dsaæh; mRikn&'kqYd fu;e] 2017] fu;e 34 & VsªM uksfVl & mRikn 'kqYd 
izkf/kdkjh dh vf/kdkfjrk & vfHkfu/kkZfjr & fu;e 34 cksMZ@iz/kku eq[; vk;qDr@eq[; 
vk;qDr dks fdlh vuq"kafxd vFkok vuqiwjd ekeyksa esa fyf[kr funsZ'k tkjh djus dh 
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'kfDr iznku djrk gS & mRikn&'kqYd izkf/kdkjh dks vf/kfu;e rFkk fu;eksa ds varxZr 
VsªM uksfVl tkjh djus dh vf/kdkfjrk izkIr gksrh gS ijarq ,dek= 'krZ gS fd VªsM uksfVl 
esa ,sls fyf[kr funsZ'k vf/kfu;e rFkk fu;eksa ds mica/k ds vuq:i gksus pkfg,A ¼,yksjk 
VkscSdks da- fy- ¼es-½ fo- ;wfu;u vkWQ bafM;k½	 (DB)…1995 

Chikitsa Shiksha Pravesh Niyam, M.P., 2018, Rules 2(r), 4(1) & 14(1) 
& (2) – Category of Reservation – Applicability – Held – Intention behind 
bringing these provisions into statute book was to apply the category-wise 
reservation in the second round of counselling on the entire vacancies and 
not separately for “in service category” and “open category” – Respondent 
rightly applied the Rules to the entire set of vacancies – Petitions dismissed. 
[Mohita Pandey (Dr.) Vs. State of M.P.] (DB)…*69

fpfdRlk f'k{kk izos'k fu;e] e-iz-] 2018] fu;e 2¼r½] 4¼1½ o 14¼1½ o ¼2½ & 
vkj{k.k dh Js.kh & iz;ksT;rk & vfHkfu/kkZfjr & bu mica/kksa dks dkuwu dh fdrkc esa 
ykus ds ihNs dk vk'k; dkmalfyax ds f}rh; pj.k esa laiw.kZ fjfDr;ksa ij Js.khokj 
vkj{k.k ykxw djuk Fkk rFkk u fd **lsokjr Js.kh** ,oa **[kqyh@vksiu Js.kh** ds fy, 
i`Fkd ls & izR;FkhZ us fjfDr;ksa ds laiw.kZ laoxZ ij mfpr :i ls fu;e ykxw fd;s & 
;kfpdk,a [kkfjtA ¼eksfgrk ikaMs ¼MkWa-½ fo- e-iz- jkT;½	 (DB)…*69

Chikitsa Shiksha Pravesh Niyam, M.P., 2018, Rule 6 – Registration – 
Amended Definition – Held – As per amended definition of “registration”, 
after second round of counselling and before Mop-Up round of counselling, 
registration will be re-opened and except previously registered candidates, 
other candidates can get themselves registered. [Pooja Sahu (Dr.) Vs. State of 
M.P.] (DB)…*56

fpfdRlk f'k{kk izos'k fu;e] e-iz-] 2018] fu;e 6 & jftLVªhdj.k & la'kksf/kr 
ifjHkk"kk & vfHkfu/kkZfjr & **jftLVªhdj.k** dh la'kksf/kr ifjHkk"kk ds vuqlkj] 
dkmalfyax ds nwljs pj.k ds i'pkr~ rFkk dkmalfyax ds lekiu pj.k ds iwoZ] 
jftLVªhdj.k iqu% [kksyk tk,xk ,oa igys ls jftLVªhd`r vH;fFkZ;ksa dks NksM+dj] vU; 
vH;FkhZ vius vki dks jftLVªhd`r djk ldrs gSaA ¼iwtk lkgw ¼MkW-½ fo- e-iz jkT;½	

(DB)…*56

Chikitsa Shiksha Pravesh Niyam, M.P., 2018, Rule 6 & 17(3) – 
Registration – Change of Category – Permissibility – Held – Conjoint reading 
of Rule 6 r/w 17(3) shows that rules do not prohibit petitioner from fresh 
registration and this course is indeed permissible – Petitioner entitled to get 
herself registered afresh under UR-NRI quota as per the decision of Central 
Government regarding lowering down of percentile of certain categories – 
Petition allowed. [Pooja Sahu (Dr.) Vs. State of M.P.] (DB)…*56

fpfdRlk f'k{kk izos'k fu;e] e-iz-] 2018] fu;e 6 o 17¼3½ & jftLVªhdj.k & 
izoxZ dk ifjorZu & vuqKs;rk & vfHkfu/kkZfjr & fu;e 6 lgifBr fu;e 17¼3½ dk ,d 
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lkFk i<+k tkuk ;g n'kkZrk gS fd fu;e ;kph dks u;s jftLVªhdj.k ls izfrf"k) ugha 
djrs gSa rFkk ;g vuqØe okLro esa vuqKs; gS & ;kph] dqN izoxkZsa dh izfr'krrk dks de 
djus ds laca/k eas dsanz ljdkj ds fofu'p; ds vuqlkj Lo;a dks vukjf{kr&vfuoklh 
Hkkjrh; ¼,u-vkj-vkbZ-½ dksVk ds varxZr u;s fljs ls jftLVªhd`r djkus dh gdnkj gS & 
;kfpdk eatwjA ¼iwtk lkgw ¼MkW-½ fo- e-iz jkT;½	 (DB)…*56

Chikitsa Shiksha Pravesh Niyam, M.P., 2018, Rule 14(1) – Term – 
“Reserved” – Held – The word “reserved” is not used in the sense it is 
normally used when community based reservation flowing from Article 
15/16 of Constitution is being given – Intention of legislature was to give 
separate source of entry to in-service candidates to the extent of 30% out of 
total vacancies. [Mohita Pandey (Dr.) Vs. State of M.P.] (DB)…*69

fpfdRlk f'k{kk izos'k fu;e] e-iz-] 2018] fu;e 14¼1½ & 'kCn **vkjf{kr** & 
vfHkfu/kkZfjr & **vkjf{kr** 'kCn dk mi;ksx ml vFkZ esa ugha fd;k x;k gS tSlk mi;ksx 
lkekU;r% fd;k tkrk gS tc lafo/kku ds vuqPNsn 15@16 ls izokfgr okyk leqnk; 
vk/kkfjr vkj{k.k fn;k tkrk gS & fo/kkf;dk dk vk'k; dqy fjfDr;ksa esa ls 30 izfr'kr 
dh lhek rd lsokjr vH;FkhZx.k dks izos'k dk ,d i`Fkd L=ksr nsuk FkkA ¼eksfgrk ikaMs 
¼MkWa-½ fo- e-iz- jkT;½	 (DB)…*69

Chikitsa Shiksha Pravesh Niyam, M.P., 2018, Rule 14(1) & (2) – Term 
“Vacancies” – Held – “Vacancies” means all the vacancies and not vacancies 
confined to “in-service candidates” – Thus vacancy of Rule 14(1) relates to 
the entire set of vacancies of all subjects available in Government and Private 
Medical Colleges as well as in dental Hospitals – Contention of petitioners 
that under Rule 14(1) & (2), “in-service candidates” and “open category 
candidates” belong to two separate compartments, cannot be accepted. 
[Mohita Pandey (Dr.) Vs. State of M.P.] (DB)…*69

fpfdRlk f'k{kk izos'k fu;e] e-iz-] 2018] fu;e 14¼1½ o ¼2½ & 'kCn **fjfDr;ka** 
& vfHkfu/kkZfjr & **fjfDr;ksa** dk vFkZ leLr fjfDr;ksa ls gS rFkk u fd **lsokjr 
vH;fFkZ;ksa** rd lhfer fjfDr;ksa ls & vr% fu;e 14¼1½ dh fjfDr 'kkldh; ,oa futh 
fpfdRlk egkfo|ky;ksa ds lkFk&lkFk nar fpfdRlky;ksa esa miyC/k lHkh fo"k;ksa dh 
fjfDr;ksa ds laiw.kZ laoxZ ls lacaf/kr gS & ;kphx.k dk ;g rdZ fd fu;e 14¼1½ o ¼2½ ds 
varxZr] **lsokjr vH;FkhZx.k** ,oa **[kqyh@vksiu Js.kh ds vH;FkhZx.k** nks i`Fkd [k.Mksa 
ls lacaf/kr gSa] Lohdkj ugha fd;k tk ldrkA ¼eksfgrk ikaMs ¼MkWa-½ fo- e-iz- jkT;½	

(DB)…*69

Chikitsa Shiksha Pravesh Niyam, M.P., 2018 – See – Niji Vyavsayik 
Shikshan Sanstha (Pravesh Ka Viniyaman Avam Shulk Ka Nirdharan) 
Adhiniyam, M.P., 2007, Sections 5, 5-A, 5-A(3), 5(7) & 7 [Shruti Patidar (Ms.) 
Vs. State of M.P.]	 (DB)…*92
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fpfdRlk f'k{kk izos'k fu;e] e-iz-] 2018 & ns[ksa & futh O;kolkf;d f'k{k.k 
laLFkk ¼Áos'k dk fofu;eu ,oa 'kqYd dk fu/kkZj.k½ vf/kfu;e] e-Á-] 2007] /kkjk,¡ 5] 
5&A] 5&A¼3½] 5¼7½ o 7 ¼Jqfr ikVhnkj ¼lqJh½ fo- e-iz- jkT;½	 (DB)…*92

Civil Procedure Code (5 of 1908), Section 24 – Transfer of Case – 
Ground – Wife pleaded personal inconvenience i.e. the distance between two 
places is 350 Kms and she having a young son, cannot travel – She was also 
subjected to violence when she appeared before Family Court, Bhopal – She 
is also suffering from travel sickness and doctor advised her not to travel – 
Held – Petition filed u/S 13 and Section 9 of Hindu Marriage Act be heard at 
same place so that contradictory judgment may not be passed – Matter 
pending at Bhopal transferred to Jabalpur – Application allowed. [Bhumika 
Kanojiya (Smt.) Vs. Abhishek Kanojiya] …1955

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 24 & izdj.k dk varj.k & vk/kkj & 
iRuh us O;fDrxr vlqfo/kk dk vfHkokd~ fd;k vFkkZr~ nksuksa LFkkuksa ds chp dh nwjh 350 
fdeh- gS rFkk og ,d NksVk iq= gksus ds dkj.k ;k=k ugha dj ldrh & mlds lkFk fgalk 
Hkh dh xbZ Fkh tc og dqVqac U;k;ky;] Hkksiky ds le{k mifLFkr gqbZ & og ;k=k dh 
chekjh ¼Vsªoy fldusl½ ls Hkh xzflr gS rFkk fpfdRld us mls ;k=k u djus dk ijke'kZ 
fn;k gS & vfHkfu/kkZfjr & fganw fookg vf/kfu;e dh /kkjk 13 ,oa /kkjk 9 ds varxZr 
izLrqr ;kfpdk ,d gh LFkku ij lquh tk, rkfd fojks/kkRed fu.kZ; ikfjr u gks lds & 
Hkksiky esa yafcr ekeyk tcyiqj varfjr fd;k x;k & vkosnu eatwjA ¼Hkwfedk dukSft;k 
¼Jherh½ fo- vfHk"ksd  dukSft;k½	 …1955

Civil Procedure Code (5 of 1908), Section 100 – Execution of Will – 
Burden of Proof – Scope of Interference – Held – A Will in favour of defendant 
is not required to be necessarily challenged by plaintiff as burden of proving 
the Will always lies upon the propounder – Execution of will is purely a 
question of fact and cannot be interfered by this Court under limited scope of 
Section 100 CPC. [Ramkali (Smt.) (Dead) By L.R. Vs. Smt. Muritkumari 
(Dead) By L.Rs.] …2063

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 100 & olh;r dk fu"iknu & lcwr 
dk Hkkj & gLr{ksi dh O;kfIr & vfHkfu/kkZfjr & oknh }kjk izfroknh ds i{k esa olh;r 
dks vfuok;Z :i ds pqukSrh nsus dh vko';drk ugha gS D;ksafd olh;r dks lkfcr djus 
dk Hkkj ges'kk izfriknd ij gksrk gS & olh;r dk fu"iknu fo'kq) :i ls rF; dk iz'u 
gS rFkk /kkjk 100 fl-iz-la- dh lhfer O;kfIr ds varxZr bl U;k;ky; }kjk blesa gLr{ksi 
ugha fd;k tk ldrkA ¼jkedyh ¼Jherh½ ¼e`rd½ }kjk fof/kd izfrfuf/k fo- Jherh 
ewfjrdqekjh ¼e`rd½ }kjk fof/kd izfrfuf/k½ …2063

Civil Procedure Code (5 of 1908), Section 100 – Relief Sought in Suit – 
rdHeld – Plaintiff sought relief of declaration of 1/3  share in property, 

therefore, relief of declaring the Will to be forged, being smaller relief, must 
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be deemed to be included in the relief of declaration of title – Thus, it cannot 
be said that prayer in the suit for declaring Will to be forged, fabricated or ab 
initio void, was necessary – Appeal dismissed. [Ramkali (Smt.) (Dead) By 
L.R. Vs. Smt. Muritkumari (Dead) By L.Rs.] …2063

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 100 & okn eas pkgk x;k vuqrks"k & 
vfHkfu/kkZfjr & oknh }kjk laifRr esa 1@3 fgLls dh ?kks"k.kk dk vuqrks"k pkgk x;k vr% 
olh;r dks dwVjfpr ?kksf"kr djus dk vuqrks"k] NksVk vuqrks"k gksus ds ukrs] gd dh 
?kks"k.kk ds vuqrks"k esa 'kkfey ekuk tkuk pkfg, & bl izdkj] ;g ugha dgk tk ldrk 
fd olh;r dks dwVjfpr] eux<ar ;k izkjaHk ls gh 'kwU; ?kksf"kr djus ds fy, izkFkZuk okn 
esa vko';d Fkh & vihy [kkfjtA ¼jkedyh ¼Jherh½ ¼e`rd½ }kjk fof/kd izfrfuf/k fo- 
Jherh ewfjrdqekjh ¼e`rd½ }kjk fof/kd izfrfuf/k½	 …2063

Civil Procedure Code (5 of 1908), Section 141 & Order 47 Rule 1 & 9 – 
Second Review – Maintainability – Held – Second review application is 
expressly barred under the Code – Second review application not 
maintainable and is dismissed. [Anand Deep Singh Vs. State of M.P.] 

(DB)…1908

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 141 o vkns'k 47 fu;e 1 o 9 & 
f}rh; iqufoZyksdu & iks"k.kh;rk & vfHkfu/kkZfjr & f}rh; iqufoZyksdu vkosnu lafgrk 
ds varxZr vfHkO;Dr :i ls oftZr gS & f}rh; iqufoZyksdu vkosnu iks"k.kh; ugha ,oa 
[kkfjt fd;k x;kA ¼vkuan nhi flag fo- e-iz- jkT;½	 (DB)…1908

Civil Procedure Code (5 of 1908), Section 151 and Order 39 Rule 1 & 2 – 
Scope & Jurisdiction – Held – Status quo order could not have been granted 
by Court exercising powers under Section 151 CPC when there is an express 
provision under the Code. [Omprakash Agrawal Vs. Sandeep Kumar 
Agrawal] …2034

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 151 ,oa vkns'k 39 fu;e 1 o 2 & 
O;kfIr o vf/kdkfjrk & vfHkfu/kkZfjr & /kkjk 151 fl-iz-la- ds varxZr 'kfDr;ksa dk iz;ksx 
djrs gq, U;k;ky; }kjk ;FkkfLFkfr vkns'k ugha fn;k tk ldrk tc lafgrk ds varxZr 
,d vfHkO;Dr mica/k gksA ¼vkseizdk'k vxzoky fo- lanhi dqekj vxzoky½	 …2034

Civil Procedure Code (5 of 1908), Order 7 Rule 11 – See – Benami 
Transactions (Prohibition) Act, 1988, Section 4(1) [Chintamani (Smt.) Vs. 
Ajay Kumar] …1945

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11 & ns[ksa & csukeh laO;ogkj 
¼izfr"ks/k½ vf/kfu;e] 1988] /kkjk 4¼1½ ¼fparke.kh ¼Jherh½ fo- vt; dqekj½	 …1945

Civil Procedure Code (5 of 1908), Order 7 Rule 11 and Limitation Act 
(36 of 1963), Article 59 – Challenge to Mutual Partition – Limitation – Held – 
After execution of mutual partition i.e. from 2006 till 2012, plaintiff has not 
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challenged the said partition and sansodhan panji dated 30.06.2006 – Acting 
on the said partition, plaintiff, his mother and brother executed sale deed for 
same property, which was involved in partition – Earlier partition cannot be 
reopened – Suit is clearly time barred and is hereby dismissed – Impugned 
order set aside – Revision allowed. [Krishna Kumar Anand Vs. Varun 
Anand] …2088

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11 ,oa ifjlhek vf/kfu;e 
¼1963 dk 36½] vuqPNsn 59 & ikjLifjd foHkktu dks pqukSrh & ifjlhek & 
vfHkfu/kkZfjr & ikjLifjd foHkktu ds fu"iknu ds i'pkr~ vFkkZr~ 2006 ls 2012 rd] 
oknh us mDr foHkktu ,oa la'kks/ku iath fnukad 30-06-2006 dks pqukSrh ugha nh & mDr 
foHkktu ij dk;Z djrs gq,] oknh] mldh ekrk ,oa HkkbZ us mlh laifRr gsrq foØ; foys[k 
dk fu"iknu fd;k tks fd foHkktu esa varoZfyr Fkh & iwoZrj foHkktu ij u, fljs ls 
fopkj ugha fd;k tk ldrk & okn Li"V :i ls le; }kjk oftZr gS ,oa ,rn~ }kjk 
[kkfjt & vk{ksfir vkns'k vikLr & iqujh{k.k eatwjA ¼d`".kk dqekj vkuan fo- o:.k 
vkuan½	 …2088

Civil Procedure Code (5 of 1908), Order 26 Rule 10(A) and Evidence Act 
(1 of 1872), Section 45 & 112 – Legitimacy of Child – DNA Test & Presumption 
– Held – It is not a case of petitioner that 'H' was born prior to her marriage – 
Presumption u/S 112 of Evidence Act is a rebuttable presumption and 
petitioner will get every opportunity to rebut the said presumption in the 
trial – Application for DNA test rightly rejected – Petition dismissed. [Urmila 
Singh (Smt.) Vs. Saudan Singh] …*94

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 26 fu;e 10¼A½ ,oa lk{; vf/kfu;e 
¼1872 dk 1½] /kkjk 45 o 112 & ckyd dk /keZtRo & DNA ijh{k.k o mi/kkj.kk & 
vfHkfu/kkZfjr & ;kph dk izdj.k ;g ugha gS fd *H* dk tUe] mlds fookg ls iwoZ gqvk 
Fkk & lk{; vf/kfu;e dh /kkjk 112 ds varxZr mi/kkj.kk] ,d [kaMuh; mi/kkj.kk gS vkSj 
;kph dks fopkj.k esa mDr mi/kkj.kk dk [kaMu djus dk gj volj izkIr gksxk & Mh,u, 
ijh{k.k gsrq vkosnu mfpr :i ls vLohdkj fd;k x;k Fkk & ;kfpdk [kkfjtA ¼mfeZyk 
flag ¼Jherh½ fo- lkSnu flag½	 …*94

Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 – Appointment of 
Commissioner – Held – Court below erred in appointing Commissioner in as 
much as collection of evidence cannot be permitted while deciding 
application under Order 39 Rule 1 & 2 CPC – Application has to be decided 
prima facie on three sound principles of law – Impugned order set aside – 
Petition allowed. [Omprakash Agrawal Vs. Sandeep Kumar Agrawal] …2034

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 39 fu;e 1 o 2 & dfe'uj dh 
fu;qfDr & vfHkfu/kkZfjr & fupys U;k;ky; us dfe'uj dh fu;qfDr esa =qfV dkfjr dh gS 
D;ksafd vkns'k 39 fu;e 1 rFkk 2 fl-iz-la- ds vkosnu ij fu.kZ; djrs le; lk{; ds 
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laxzg.k dh vuqefr ugha nh tk ldrh & vkosnu dks izFke n`"V~;k fof/k ds rhu rdZlaxr 
fl)karksa ij fu.khZr fd;k tkuk pkfg, & vk{ksfir vkns'k vikLr & ;kfpdk eatwjA 
¼vkseizdk'k vxzoky fo- lanhi dqekj vxzoky½	 …2034

Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 – Principles – Discussed 
& explained. [Omprakash Agrawal Vs. Sandeep Kumar Agrawal] …2034

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 39 fu;e 1 o 2 & fl)kar & 
foosfpr ,oa Li"V fd;k x;kA ¼vkseizdk'k vxzoky fo- lanhi dqekj vxzoky½	 …2034

Civil Procedure Code (5 of 1908), Order 41 Rule 3A, 11 & 12 – See – 
Limitation Act, 1963, Section 5 & 14 [Mangla Deshore (Kumari) Vs. Mst. 
Krishna Bai (Dead) By L.Rs.] …2055

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 41 fu;e 3A] 11 o 12 & ns[ksa & 
ifjlhek vf/kfu;e] 1963] /kkjk 5 o 14 ¼eaxyk fn'kksjs ¼dqekjh½ fo- eql- d`".kk ckbZ 
¼e`rd½ }kjk fof/kd izfrfuf/k½	 …2055

Civil Procedure Code (5 of 1908), Order 41 Rule 5 – Stay of Injunction 
Order – Scope – Held – In appropriate cases inherent power can be exercised 
by appellate Court for suspending decree of injunction but there is no power 
to stay injunction order. [Trivikram Prasad Vs. Yashodanandan Dwivedi] 

…1688

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 41 fu;e 5 & O;kns'k vkns'k ij 
jksd & O;kfIr & vfHkfu/kkZfjr & leqfpr izdj.kksa esa vihyh U;k;ky; }kjk O;kns'k dh 
fMØh ds fuyacu ds fy, varfuZfgr 'kfDr dk iz;ksx fd;k tk ldrk gS ijarq O;kns'k 
vkns'k ij jksd yxkus dh dksbZ 'kfDr ugha gSA ¼f=foØe izlkn fo- ;'kksnkuUnu f}osnh½	
 …1688

Civil Procedure Code (5 of 1908), Order 41 Rule 5 & Order 21 Rule 32 – 
Stay of Injunction Order – Jurisdiction of Appellate Court – Held – Under 
Order 41 Rule 5, appellate Court is provided jurisdiction and power to stay 
execution of a decree – Order/decree of injunction cannot be executed, it is 
only when breach of injunction order is committed by party, application can 
be filed under Order 21 Rule 32 – Impugned order set aside – Petition 
allowed. [Trivikram Prasad Vs. Yashodanandan Dwivedi] …1688

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 41 fu;e 5 o vkns'k 21 fu;e 32 & 
O;kns'k vkns'k ij jksd & vihyh U;k;ky; dh vf/kdkfjrk & vfHkfu/kkZfjr & vkns'k 41 
fu;e 5 ds varxZr] vihyh U;k;ky; dks fMØh ds fu"iknu ij jksd yxkus dh 
vf/kdkfjrk ,oa 'kfDr micaf/kr dh xbZ gS & O;kns'k ds vkns'k@fMØh dks fu"ikfnr ugha 
fd;k tk ldrk] dsoy rc tc i{kdkj }kjk O;kns'k vkns'k dk Hkax dkfjr fd;k x;k 
gks] vkns'k 21 fu;e 32 ds varxZr vkosnu izLrqr fd;k tk ldrk gS & vk{ksfir vkns'k 
vikLr & ;kfpdk eatwjA ¼f=foØe izlkn fo- ;'kksnkuUnu f}osnh½	 …1688
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Civil Procedure Code (5 of 1908), Order 41 Rule 23 – Power of Remand 
– Held – Order 41 Rule 23 applies when trial Court disposes of the entire suit 
by recording its finding on a preliminary issue without deciding any other 
issues and the finding on preliminary issue is reversed in appeal. 
[Satishchandra Vs. Guddan @ Dashrath] …1742

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 41 fu;e 23 & izfrizs"k.k dh 'kfDr 
& vfHkfu/kkZfjr & vkns'k 41 fu;e 23 rc ykxw gksrk gS] tc fopkj.k U;k;ky; ,d 
izkjafHkd fook|d ij viuk fu"d"kZ vfHkfyf[kr dj] fdUgha vU; fook|dksa dks 
fofuf'pr fd;s fcuk laiw.kZ okn dks fujkd`r djrk gS rFkk izkjafHkd fook|d ij fu"d"kZ 
dks vihy esa myV fn;k tkrk gSA ¼lrh'kpUnz fo- xqM~Mu mQZ n'kjFk½	 …1742

Civil Procedure Code (5 of 1908), Order 41 Rule 23, 23A & 25 –  Power 
of Remand – Applicability – Appellants/ Plaintiffs challenging order of 
remand shows that they are not interested in remand and do not want any 
additional relief or in adding any additional party or demarcation of suit 
land or to adduce further evidence – Condition precedent for remanding a 
case as provided under Rule 23, 23A & 25 is absent – Appellate Court erred in 
remanding the case for re-trial – Impugned order set aside – Appeal restored 
to First Appellate Court – Appeal allowed. [Satishchandra Vs. Guddan @ 
Dashrath] …1742

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 41 fu;e 23] 23A o 25 & izfrizs"k.k 
¼fjekaM½ dh 'kfDr & iz;ksT;rk & izfrizs"k.k ¼fjekaM½ ds vkns'k dks pqukSrh nsus okys 
vihykFkhZx.k@oknhx.k ;g n'kkZrs gSa fd mUgsa izfrizs"k.k esa dksbZ vfHk:fp ugha gS rFkk os 
dksbZ vfrfjDr vuqrks"k ugha pkgrs gSa vFkok dksbZ vfrfjDr i{kdkj tksM+uk ;k okn Hkwfe 
dk lhekadu ;k vfrfjDr lk{; izLrqr djuk ugha pkgrs gSa & izdj.k dks izfrizsf"kr 
djus ds fy, fu;e 23] 23A o 25 ds varxZr micaf/kr dh xbZ  iqjksHkkO; 'krZ vuqifLFkr 
gS & vihyh U;k;ky; us iqu% fopkj.k ds fy, izdj.k dks izfrizsf"kr djus esa xyrh dh gS 
& vk{ksfir vkns'k vikLr & vihy izFke vihyh U;k;ky; dks iqu%LFkkfir & vihy 
eatwjA ¼lrh'kpUnz fo- xqM~Mu mQZ n'kjFk½	 …1742

Civil Procedure Code (5 of 1908), Order 41 Rule 23, 23A & 25 – Power 
of Remand – Held – Appellate Court can exercise the same power of remand 
under rule 23A of Order 41 as it is under Rule 23. [Satishchandra Vs. 
Guddan @ Dashrath] …1742

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 41 fu;e 23] 23Ao 25 & izfrizs"k.k 
dh 'kfDr & vfHkfu/kkZfjr & vihyh U;k;ky; vkns'k 41 ds fu;e 23A ds varxZr 
izfrizs"k.k dh mlh 'kfDr dk iz;ksx dj ldrk gS tSlk fd fu;e 23 ds vUrxZr gSA 
¼lrh'kpUnz fo- xqM~Mu mQZ n'kjFk½	 …1742

Civil Procedure Code (5 of 1908), Order 41 Rule 23, 23A & 25 – Power 
of Remand – Held – Power of remand should not be exercised by Court in a 
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routine or casual manner and should be exercised with great circumspection 
– Trial Court has not considered the merit of appeal at all and remanded the 
case in a very casual manner – Such remand de hors statutory provisions 
under Order 41 Rules 23, 23A & 25 C.P.C. – Impugned order set aside – 
Appeal restored to original number before Appellate Court. [Manju Bai 
(Smt.) Vs. Dashrath] …*53

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 41 fu;e 23] 23A o 25 & izfrizs"k.k 
¼fjekaM½ dh 'kfDr & vfHkfu/kkZfjr & U;k;ky; }kjk izfrisz"k.k dh 'kfDr dk iz;ksx 
uSfR;d vFkok vkdfLed rjhds ls ugha fd;k tkuk pkfg, rFkk vR;kf/kd lko/kkuh ds 
lkFk iz;ksx fd;k tkuk pkfg, & fopkj.k U;k;ky; us vihy ds xq.knks"kksa dks fcYdqy 
Hkh fopkj esa ugha fy;k rFkk vR;ar vkdfLed rjhds ls izdj.k izfriszf"kr fd;k & mDr 
izfrisz"k.k fl-iz-la- ds vkns'k 41 fu;e 23] 23A o 25 ds varxZr dkuwuh mica/kksa ls 
vlac) gS & vk{ksfir vkns'k vikLr & vihy] vihyh U;k;ky; ds le{k ewy Øekad ij 
iqu%LFkkfirA ¼eatw ckbZ ¼Jherh½ fo- n'kjFk½	 …*53

Civil Procedure Code (5 of 1908), Order 41 Rule 25 – Power of Remand 
– Held – Order 41 Rule 25 applies when Appellate Court notices an omission 
on part of trial Court to frame or try any issue or to determine any question 
of fact which in opinion of appellate Court is essential to the right decision of 
suit – Remand under Rule 25 is a limited remand in as much as the 
subordinate Court can try only such issues as are referred to it for trial and 
having done so, the evidence recorded together with finding and reasons of 
trial Court are required to be returned to Appellate Court. [Satishchandra 
Vs. Guddan @ Dashrath] …1742

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 41 fu;e 25 & izfrizs"k.k dh 'kfDr 
& vfHkfu/kkZfjr & vkns'k 41 fu;e 25 rc ykxw gksrk gS tc vihyh U;k;ky;] fdlh 
fook|d dks fojfpr djus vFkok mldk fopkj.k djus vFkok rF; ds fdlh iz'u dks 
vo/kkfjr djus esa fopkj.k U;k;ky; dh vksj ls fdlh yksi ij /;ku nsrk gS tks fd 
vihyh U;k;ky; dh jk; esa okn ds lgh fofu'p; ds fy, vko';d gS & fu;e 25 ds 
vUrxZr izfrizs"k.k ,d lhfer izfrizs"k.k gS] pwafd v/khuLFk U;k;ky; dsoy ,sls 
fook|dksa dk fopkj.k dj ldrk gS tks mls fopkj.k ds fy, fufnZ"V fd;s x;s gksa rFkk 
,slk djus ds i'pkr~] fopkj.k U;k;ky; ds fu"d"kksZa vkSj dkj.kksa ds lkFk&lkFk 
vfHkfyf[kr fd;s x;s lk{; dks vihyh U;k;ky; dks okil djuk visf{kr gSA 
¼lrh'kpUnz fo- xqM~Mu mQZ n'kjFk½	 …1742

Civil Procedure Code (5 of 1908), Order 47 Rule 1 – Modifications, 
Directions & Clarification – Permissibility – Held – Learned Single Judge 
modified the order under review and passed certain directions – Virtually 
writ petition was re-heard on merits – Learned Single Judge exceeded his 
jurisdiction in passing such order – In a petition under Order 47 Rule 1 CPC, 
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making direction, clarifications is beyond powers provided in the provision – 
All directions issued are set aside – Appeal allowed. [Abhay Kumar Pande 
Vs. State of M.P.] (DB)…*75

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 47 fu;e 1 & mikarj.k] funs'k o 
Li"Vhdj.k & vuqKs;rk & vfHkfu/kkZfjr & fo}ku ,dy U;k;k/kh'k us iqufoZyksdu 
v/khu vkns'k dks mikarfjr fd;k rFkk dqN funs'k ikfjr fd;s & okLro eas fjV ;kfpdk 
ij xq.knks"kksa ds vk/kkj ij iqu% lquokbZ dh xbZ Fkh & fo}ku ,dy U;k;k/kh'k mDr 
vkns'k ikfjr djus esa viuh vf/kdkfjrk ls ckgj x;k & fl-iz-la- ds vkns'k 47 fu;e 1 
ds varxZr ,d ;kfpdk esa funs'k nsuk] Li"Vhdj.k mica/k esa micaf/kr dh xbZ 'kfDr;ksa 
ls ijs gS & tkjh fd;s x;s leLr funs'k vikLr & vihy eatwjA ¼vHk; dqekj ikaMs fo- 
e-iz- jkT;½ (DB)…*75

Civil Procedure Code (5 of 1908), Order 47 Rule 1 & 9 – See – 
Constitution – Article 226 [Anand Deep Singh Vs. State of M.P.] (DB)…1908

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 47 fu;e 1 o 9 & ns[ksa & lafo/kku 
& vuqPNsn 226 ¼vkuan nhi flag fo- e-iz- jkT;½	 (DB)…1908

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966, 
Rule 9(1)(a) – Suspension – Held – As per CCA Rules, employee can be placed 
under suspension during pendency of investigation, inquiry or trial – One 
such ingredient on strength of which suspension order can be passed is 
available against respondent – It cannot be said that suspension order is 
passed without there being any reason at all. [State of M.P. Vs. Satya 
Narayan Dubey] (DB)…1975

flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 9¼1½¼a½ 
& fuyacu & vfHkfu/kkZfjr & oxhZdj.k] fu;a=.k o vihy fu;eksa ds vuqlkj] deZpkjh 
dks vUos"k.k] tkap ;k fopkj.k ds yafcr jgus ds nkSjku fuyacu ds v/khu j[kk tk ldrk 
gS & ,d ,slk ?kVd ftlds cy ij fuyacu dk vkns'k ikfjr fd;k tk ldrk gS] izR;FkhZ 
ds fo:) miyC/k gS & ;g ugha dgk tk ldrk fd fuyacu vkns'k dks fcYdqy fcuk 
dksbZ dkj.k gksrs gq, ikfjr fd;k x;k gSA ¼e-iz- jkT; fo- lR; ukjk;.k nqcs½	

(DB)…1975

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966, 
Rule 10 & 16 – Recommendation of Disciplinary Authority – Held – 
Recommendation of enquiry officer/disciplinary authority is not binding or 
mandatory for appellate authority to accept. [Madan Mohan Dwivedi Vs. 
State of M.P.] …1691

flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 10 o 16 
& vuq'kklfud izkf/kdkjh dh flQkfj'k & vfHkfu/kkZfjr & tkap vf/kdkjh@ 
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vuq'kklfud izkf/kdkjh dh flQkfj'k dks Lohdkj djuk vihyh izkf/kdkjh gsrq ck/;dkjh 
vFkok vkKkid ugha gSA ¼enu eksgu f}osnh fo- e-iz- jkT;½	 …1691

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966, 
Rule 14 – Charge Sheet – Approval of Competent Authority – Held – Managing 
Director was the competent authority and there is nothing in note-sheet 
which suggest that a conscious decision was taken by him by approving the 
draft of charge-sheet – No such draft charge-sheet was kept for approval 
before Managing Director – Charge-sheet was defective – Appeal No. 
72/2022 & 75/2022 dismissed. [M.P. Poorv Kshetra Vidyut Vitaran Co. Ltd. 
Vs. K.K. Mishra] (DB)…1815

flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 14 & 
vkjksi&i= & l{ke izkf/kdkjh dk vuqeksnu & vfHkfu/kkZfjr & izca/k funs'kd l{ke 
izkf/kdkjh Fkk ,oa uksV&'khV esa ,slk dqN Hkh ugha gS tks ;g lq>krk gks fd vkjksi&i= ds 
Mªk¶V dks vuqeksfnr dj mlds }kjk ,d HkkuiwoZd fofu'p; fd;k x;k Fkk & ,slk dksbZ 
Mªk¶V vkjksi&i= izca/k funs'kd ds le{k vuqeksnu ds fy, ugha j[kk x;k Fkk & 
vkjksi&i= =qfViw.kZ Fkk & vihy Ø- 72@2022 o 75@2022 [kkfjtA ¼,e-ih- iwoZ {ks= 
fo|qr forj.k da- fy- fo- ds-ds- feJk½	 (DB)…1815

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966, 
Rule 14 – Defective Charge Sheet – Validity of Departmental Enquiry – Held – 
If no objection was raised on validity of charge-sheet during enquiry, it will 
not validate the departmental enquiry or a defective charge-sheet – If 
departmental enquiry is bad in law since inception because of defective 
charge-sheet, the entire edifice founded upon it needs to be axed. [M.P. Poorv 
Kshetra Vidyut Vitaran Co. Ltd. Vs. K.K. Mishra] (DB)…1815

flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 14 & 
=qfViw.kZ vkjksi&i= & foHkkxh; tkap dh fof/kekU;rk & vfHkfu/kkZfjr & ;fn tkap ds 
nkSjku vkjksi&i= dh fof/kekU;rk ij dksbZ vkifRr ugha mBkbZ xbZ Fkh] rks ;g foHkkxh; 
tkap vFkok ,d =qfViw.kZ vkjksi&i= dks fof/kekU; ugha cuk,xk & ;fn =qfViw.kZ vkjksi 
i= ds dkj.k] foHkkxh; tkap vkjaHk ls gh fof/k dh n`f"V ls nks"kiw.kZ gS] rks ml ij 
vk/kkfjr laiw.kZ lajpuk dks lekIr djus dh vko';drk gSA ¼,e-ih- iwoZ {ks= fo|qr 
forj.k da- fy- fo- ds-ds- feJk½	 (DB)…1815

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966, 
Rule 14(2) & (3) – Charge Sheet – Approval of Competent Authority – Held – 
Approval for initiating disciplinary proceeding and approval to charge 
memorandum are two divisible acts, each one requiring independent 
application of mind on part of disciplinary authority – If there is any default 
in process of application of mind independently at time of issue of charge 
memorandum, same would not get cured by the fact that such approval was 
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there at initial stage. [M.P. Poorv Kshetra Vidyut Vitaran Co. Ltd. Vs. K.K. 
Mishra] (DB)…1815

flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 14¼2½ o 
¼3½ & vkjksi&i= & l{ke izkf/kdkjh dk vuqeksnu & vfHkfu/kkZfjr & vuq'kklukRed 
dk;Zokgh vkjaHk djus ds fy, vuqeksnu ,oa vkjksi Kkiu dk vuqeksnu] nks foHkkT; dk;Z 
gSa] izR;sd ds fy, vuq'kklukRed izkf/kdkjh dh vksj ls Lora= :i ls efLr"d dk iz;ksx 
fd;k tkuk visf{kr gS & ;fn vkjksi Kkiu tkjh djus ds le; Lora= :i ls efLr"d 
dk iz;ksx fd;s tkus dh izfØ;k esa dksbZ pwd gksrh gS] rks mDr dks bl rF; }kjk lq/kkjk 
ugha tk,xk fd mDr vuqeksnu vkjafHkd izØe ij FkkA ¼,e-ih- iwoZ {ks= fo|qr forj.k da- 
fy- fo- ds-ds- feJk½	 (DB)…1815

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966, 
Rule 16(1)(a) – Reasonable Opportunity of Hearing – Held – Interpretation of 
reasonable time is that it should be within the time prescribed in notice – 
Reasonable opportunity does not mean that petitioner could have slept over 
the notice for more than six/nine months whereas he was obliged to submit 
his reply within 15 days – Act of petitioner itself amounts to indiscipline – 
Rules of natural justice not by-passed – Further, petitioner was called and 
heard in person – Fair opportunity was given – Petitioner not entitled to get 
his reply considered – Petition dismissed. [Madan Mohan Dwivedi Vs. State 
of M.P.] …1691

flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 16¼1½¼a½ 
& lquokbZ dk ;qfDr;qDr volj & vfHkfu/kkZfjr & ;qfDr;qDr le; dk fuoZpu ;g gS 
fd og uksfVl esa fofgr fd;s x;s le; ds Hkhrj gksuk pkfg, & ;qfDr;qDr volj dk 
vFkZ ;g ugha gS fd ;kph uksfVl ij Ng@ukS eghus ls vf/kd fuf"Ø; jgk gks tcfd og 
15 fnuksa ds Hkhrj viuk mRrj izLrqr djus ds fy, ck/; Fkk & ;kph dk d`R; vius vki 
esa vuq'kklughurk dh dksfV esa vkrk gS & uSlfxZd U;k; ds fu;eksa dks vuns[kk ugha 
fd;k x;k & blds vfrfjDr] ;kph dks cqyk;k x;k rFkk Lo;a lquk x;k Fkk & mfpr 
volj iznku fd;k x;k Fkk & ;kph] mlds mRrj dks fopkj esa fy;s tkus dk gdnkj 
ugha gS & ;kfpdk [kkfjtA ¼enu eksgu f}osnh fo- e-iz- jkT;½ …1691

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966, 
Rule 16(1)(e) – Minor Penalty – Consultation with Public Service Commission 
– Held – For imposing a minor penalty, consultation with Public Service 
Commission is not mandatory or obligatory. [Madan Mohan Dwivedi Vs. 
State of M.P.] …1691

flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 16¼1½¼e½ 
& y?kq 'kkfLr & yksd lsok vk;ksx ls ijke'kZ & vfHkfu/kkZfjr & y?kq 'kkfLr vf/kjksfir 
djus ds fy,] yksd lsok vk;ksx ls ijke'kZ vkKkid vFkok ck/;dj ugha gSA ¼enu 
eksgu f}osnh fo- e-iz- jkT;½	 …1691
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Civil Services (Classification, Control and Appeal) Rules, M.P. 1966, 
Rule 25 Proviso 2 – Delay in Appeal – Held – Appeal filed by petitioner dismissed 
on ground of delay – In appeal, no application for condonation of delay filed 
by petitioner – Opportunity granted to petitioner to file application for 
condonation of delay before Appellate Authority – Petition disposed. 
[Chandrahas Namdev Vs. M.P. Power Transmission Co. Ltd.] …1890

flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 25 ijarqd 
2 & vihy esa foyac & vfHkfu/kkZfjr & ;kph }kjk izLrqr vihy dks foyac ds vk/kkj ij 
[kkfjt fd;k x;k & vihy esa] ;kph }kjk foyac dh ekQh gsrq dksbZ vkosnu izLrqr ugha 
fd;k x;k & ;kph dks vihyh izkf/kdkjh ds le{k foyac dh ekQh gsrq vkosnu izLrqr 
djus dk volj iznku fd;k x;k & ;kfpdk fujkd`rA ¼pUnzgkl ukenso fo- ,e-ih- 
ikWoj Vªkalfe'ku da- fy-½	 …1890

Companies Act (18 of 2013), Section 164(2) & 167 – Prospective Effect – 
Held – Section 164 was made applicable from 01.05.2014 and Section 167 was 
made applicable from 07.05.2018 – Unless the statute is made applicable 
retrospectively, its application would be prospective in nature – Section 164(2) 
can only be applied prospectively. [Abbas Maru Vs. Union of India] …1833

dEiuh vf/kfu;e ¼2013 dk 18½] /kkjk 164¼2½ o 167 & Hkfo";y{kh izHkko & 
vfHkfu/kkZfjr & /kkjk 164 dks 01-05-2014 ls ykxw fd;k x;k Fkk rFkk /kkjk 167 dks 
07-05-2018 ls ykxw fd;k x;k Fkk & tc rd fd dkuwu dks Hkwry{kh :i ls ykxw ugha 
fd;k tkrk gS rc rd ;g Hkfo";y{kh Lo:i ls ykxw gksxk & /kkjk 164¼2½ dks dsoy 
Hkfo";y{kh :i ls ykxw fd;k tk ldrk gSA ¼vCckl ek: fo- ;wfu;u vkWQ bafM;k½	

…1833

Companies Act (18 of 2013), Section 164(2) & 167 and Companies 
(Appointment and Qualification of Directors) Rules, 2014, Rule 11 – 
Cancellation/Deactivation of DIN – Held – Applying the grounds mentioned 
in Rule 11 and treating them to be available u/S 164(2) & 167(1) of the Act 
would lead to anomaly – Resorting to Section 164 or 167 for cancellation/ 
deactivation of DIN is arbitrary and illegal – Only source available for 
deactivation of DIN is provided under Rule 11 of the Rules of 2014 – 
Impugned orders set aside – Petitions allowed. [Abbas Maru Vs. Union of 
India] …1833

dEiuh vf/kfu;e ¼2013 dk 18½] /kkjk 164¼2½ o 167 ,oa daiuh ¼funs'kdksa dh 
fu;qfDr vkSj vgZrk½ fu;e] 2014] fu;e 11 & funs'kd igpku la[;k ¼DIN½ dks 
jn~n@fuf"Ø; fd;k tkuk & vfHkfu/kkZfjr & fu;e 11 esa mfYYkf[kr vk/kkjksa dks ykxw 
djus rFkk mUgsa vf/kfu;e dh /kkjk 164¼2½ o 167¼1½ ds varxZr miyC/k ekuus ls 
fo"kerk mRiUu gksxh & funs'kd igpku la[;k ¼DIN½ dks jn~n@fuf"Ø; djus gsrq 
/kkjk 164 vFkok 167 dk voyac ysuk euekuk vkSj voS/k gS & funs'kd igpku la[;k dks 
fuf"Ø; djus ds fy, miyC/k ,dek= L=ksr 2014 ds fu;ekas ds fu;e 11 ds varxZr 
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micaf/kr gS & vk{ksfir vkns'k vikLr & ;kfpdk,¡ eatwjA ¼vCckl ek: fo- ;wfu;u vkWQ 
bafM;k½	 …1833

Companies Act (18 of 2013), Section 164(2) & 167 and Companies 
(Appointment and Qualification of Directors) Rules, 2014, Rule 11 – 
Cancellation/Deactivation of DIN – Show Cause Notice – Principle of Natural 
Justice – Held – Show cause notice issued on 12.02.2019 for violation u/S 137 
but in notice, there is no mention about deactivation/cancellation of DIN – At 
one hand, notice does not include any trappings of Rule 11 and on other hand, 
order of deactivation of DIN passed u/S 164(2) & 167(1) – Disqualification 
was given effect from 01.11.2018 upto 30.10.2023, which shows that before 
issuance of notice, respondents already and impliedly deactivated DIN of 
petitioners, this amounts to violation of principle of natural justice. [Abbas 
Maru Vs. Union of India] …1833

dEiuh vf/kfu;e ¼2013 dk 18½] /kkjk 164¼2½ o 167 ,oa daiuh ¼funs'kdksa dh 
fu;qfDr vkSj vgZrk½ fu;e] 2014] fu;e 11 & funs'kd igpku la[;k ¼DIN½ dks 
jn~n@fuf"Ø; fd;k tkuk & dkj.k crkvks uksfVl & uSlfxZd U;k; dk fl)kar & 
vfHkfu/kkZfjr & /kkjk 137 ds varxZr mYya?ku ds fy, fnukad 12-02-2019 dks dkj.k 
crkvks uksfVl tkjh fd;k x;k ijarq uksfVl esa] funs'kd igpku la[;k ¼DIN½ dks 
jn~n@fuf"Ø; fd;s tkus ds ckjs esa dksbZ mYys[k ugha gS & ,d vksj] uksfVl esa fu;e 11 
dh dksbZ Hkh lkexzh 'kkfey ugha gS rFkk nwljh vksj /kkjk 164¼2½ o 167¼1½ ds varxZr 
funs'kd igpku la[;k ¼DIN½ dks fuf"Ø; fd;s tkus dk vkns'k ikfjr fd;k x;k & 
fujgZrk dks fnukad 01-11-2018 ls 30-10-2023 rd izHkkoh fd;k x;k Fkk] tks ;g n'kkZrk 
gS fd uksfVl tkjh fd;s tkus ls igys] izR;FkhZx.k us igys ls gh rFkk foof{kr :i ls 
;kphx.k dh funs'kd igpku la[;k ¼DIN½ dks fuf"Ø; dj fn;k Fkk] ;g uSlfxZd U;k; 
ds fl)kar ds mYya?ku dh dksfV esa vkrk gSA ¼vCckl ek: fo- ;wfu;u vkWQ bafM;k½

…1833

Companies (Appointment and Qualification of Directors) Rules, 2014, 
Rule 11 – Cancellation/Deactivation of DIN – Application for – Procedure – 
Held – Cancellation/deactivation of DIN can be done at the instance of any 
person vide application alongwith fee as specified in Rules and that to after 
affording opportunity of hearing if cancellation/deactivation is made 
pursuant to Rule 11(1)(b) – In present case, prima facie no application filed 
by any person. [Abbas Maru Vs. Union of India] …1833

daiuh ¼funs'kdksa dh fu;qfDr vkSj vgZrk½ fu;e] 2014] fu;e 11 & funs'kd 
igpku la[;k ¼DIN½ dks jn~n@fuf"Ø; fd;k tkuk & ds fy, vkosnu & izfØ;k & 
vfHkfu/kkZfjr & funs'kd igpku la[;k ¼DIN½ dks fdlh Hkh O;fDr ds vuqjks/k ij 
fu;eksa esa fofufnZ"V 'kqYd ds lkFk vkosnu ds ek/;e ls jn~n@fuf"Ø; fd;k tk ldrk 
gS vkSj og Hkh lquokbZ dk volj iznku fd;s tkus ds i'pkr~ ;fn fu;e 11¼1½¼b½ ds 



vuqlj.k esa jn~ndj.k@fuf"Ø;dj.k fd;k tkrk gS & orZeku izdj.k esa] izFke n`"V~;k 
fdlh O;fDr }kjk dksbZ vkosnu izLrqr ugha fd;k x;kA ¼vCckl ek: fo- ;wfu;u vkWQ 
bafM;k½	 …1833

Companies (Appointment and Qualification of Directors) Rules, 2014, 
Rule 11 – See – Companies Act, 2013, Section 164(2) & 167 [Abbas Maru Vs. 
Union of India] …1833

daiuh ¼funs'kdksa dh fu;qfDr vkSj vgZrk½ fu;e] 2014] fu;e 11 & ns[ksa & 
dEiuh vf/kfu;e] 2013] /kkjk 164¼2½ o 167 ¼vCckl ek: fo- ;wfu;u vkWQ bafM;k½	

…1833

Constitution – Article 14 & 16 – See – State Services Examination Rules, 
M.P., 2015 (amended), Rule 4(3)(d)(III) [Kishor Choudhary Vs. State of M.P.] 

(DB)…1671

lafo/kku & vuqPNsn 14 o 16 & ns[ksa & jkT; lsok ijh{kk fu;e] e-iz-] 2015 
¼la'kksf/kr½] fu;e 4¼3½¼d½¼III½ ¼fd'kksj pkS/kjh fo- e-iz- jkT;½	 (DB)…1671

Constitution – Article 20(3) – See – Criminal Procedure Code, 1973, 
Section 125 [Rashi Gupta (Smt.) Vs. Gaurav Gupta] …*57

lafo/kku & vuqPNsn 20¼3½ & ns[ksa & n.M çfØ;k lafgrk] 1973] /kkjk 125 
¼jkf'k xqIrk ¼Jherh½ fo- xkSjo xqIrk½	 …*57

Constitution – Article 21 – Scope – Held – The life and liberty of a 
person can be deprived in accordance with procedure established by law. 
[Rashi Gupta (Smt.) Vs. Gaurav Gupta] …*57

lafo/kku & vuqPNsn 21 & O;kfIr & vfHkfu/kkZfjr & fof/k }kjk LFkkfir izfØ;k 
ds vuqlkj fdlh O;fDr dks mlds izk.k vkSj Lora=rk ls oafpr fd;k tk ldrk gSA 
¼jkf'k xqIrk ¼Jherh½ fo- xkSjo xqIrk½	 …*57

Constitution – Article 21 – See – Criminal Procedure Code, 1973, 
Section 125 [Rashi Gupta (Smt.) Vs. Gaurav Gupta] …*57

lafo/kku & vuqPNsn 21 & ns[ksa & n.M çfØ;k lafgrk] 1973] /kkjk 125 ¼jkf'k 
xqIrk ¼Jherh½ fo- xkSjo xqIrk½	 …*57

Constitution – Article 226 – Applicability of Decision of Court – Held – 
Every decision of Court applies retrospectively from the date on which the 
provision came in statute book unless Court directs that judgment would 
apply prospectively – Court only declares and not make law and thus 
declaration of law can never be prospective – Only exception is that Apex 
Court under Article 142 may prospectively either overrule its own judgment 
or give effect to its own judgment. [Kirti Sharma (Smt.) Vs. Jawaharlal 
Nehru Krishi Vishva Vidyalaya, Jabalpur] (DB)…*86

27INDEX



lafo/kku & vuqPNsn 226 & U;k;ky; ds fofu'p; dh iz;ksT;rk & vfHkfu/kkZfjr 
& U;k;ky; dk izR;sd fofu'p; dkuwuh fdrkc esa mica/k vkus dh frfFk ls Hkwry{kh :i 
ls ykxw gksrk gS tc rd fd U;k;ky; ;g funsf'kr ugha djrk fd fu.kZ; Hkfo";y{kh :Ik 
ls ykxw gksxk & U;k;ky; dsoy fof/k dh ?kks"k.kk djrk gS rFkk mls cukrk ugha gS ,oa 
blfy, fof/k dh ?kks"k.kk dHkh Hkh Hkfo";y{kh ugha gks ldrh & ,dek= viokn ;g gS fd 
loksZPp U;k;ky; vuqPNsn 142 ds varxZr Hkfo";y{kh :i ls ;k rks vius Lo;a ds fu.kZ; 
dks myV ldrk gS vFkok vius Lo;a ds fu.kZ; dks izHkkoh dj ldrk gSA ¼dhfrZ 'kekZ 
¼Jherh½ fo- tokgjyky usg: d`f"k fo'ofo|ky;] tcyiqj½	 (DB)…*86

Constitution – Article 226 – Appreciation of Evidence – Scope – Held – 
Appreciation of evidence is not permissible in exercise of power under Article 
226 of Constitution. [Kaptan Singh Vs. Union of India] …1873

lafo/kku & vuqPNsn 226 & lk{; dk ewY;kadu & O;kfIr &  vfHkfu/kkZfjr & 
lk{; dk ewY;kadu] lafo/kku ds vuqPNsn 226 ds varxZr 'kfDr ds iz;ksx esa vuqKs; ugha 
gSA ¼dIrku flag fo- ;wfu;u vkWQ bafM;k½	 …1873

Constitution – Article 226 – Blacklisting – Show Cause Notice – 
Contents – Held – In case respondents intend to blacklist petitioner, then a 
show cause notice to that effect would have to be issued – If show cause notice 
is otherwise, then respondents not entitled to resort to blacklisting the 
petitioner – In present show cause notice, there is not even a whisper that 
respondents intend to debar petitioner – Impugned communication set aside 
– Petition allowed. [Intercontinental Consultants & Technocrats Pvt. Ltd. 
Co. Vs. Ministry of Road Transport & Highways] (DB)…1705

lafo/kku & vuqPNsn 226 & dkyh lwph esa uke Mkyuk & dkj.k crkvks uksfVl 
& varoZLrq & vfHkfu/kkZfjr & ;fn izR;FkhZx.k ;kph dk dkyh lwph esa uke Mkyus dk 
vk'k; j[krs gSa] rks ml izHkko dk dkj.k crkvks uksfVl tkjh fd;k tkuk gksxk & ;fn 
dkj.k crkvks uksfVl vU;Fkk gS] rks izR;FkhZx.k ;kph dk dkyh lwph esa uke Mkyus ds 
gdnkj ugha gSa & orZeku dkj.k crkvks uksfVl esa] ,slk dksbZ ladsr rd ugha gS fd 
izR;FkhZx.k ;kph dks fooftZr djus dk vk'k; j[krs gSa & vk{ksfir lalwpuk vikLr & 
;kfpdk eatwjA ¼baVjdkUVhusUVy dalYVsUV ,.M VsDuksØsV~l izk- fy- da- fo- fefuLVªh 
vkWQ jksM VªkaliksVZ ,.M gkbZos½ (DB)…1705

Constitution – Article 226 – Cancellation of Second Counselling & 
Admission – Principle of Natural Justice – After becoming successful in 
examination and counselling process, seats were allotted to petitioners and 
they started their studies in concerned Colleges – Second Counselling was 
cancelled vide impugned orders which entails civil consequences and takes 
away a right already created in favour of petitioner to their detriment – Principle 
of natural justice if ignored, great prejudice will be caused to petitioners – 
Impugned order is unreasonable, unfair and arbitrary and cannot sustain 
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judicial scrutiny, thus set aside – Petition allowed. [Kamni Tripathi Vs. State 
of M.P.] (DB)…*51

lafo/kku & vuqPNsn 226 & f}rh; dkmalfyax o izos'k dk jn~ndj.k & uSlfxZd 
U;k; dk fl)kar & ijh{kk rFkk dkmalfyax izfØ;k esa lQy gksus ds i'pkr~] ;kphx.k dks 
lhVsa vkcafVr dh xbZa vkSj mUgksaus lacaf/kr egkfo|ky;ksa esa viuh i<+kbZ vkjaHk dh & 
vk{ksfir vkns'kksa }kjk f}rh; dkmalfyax jn~n dh xbZ ftlds flfoy ifj.kke gksrs gSa 
rFkk ;kph ds i{k esa iwoZ ls l`ftr vf/kdkj muds vfgr ds fy, Nhu ysrs gSa & uSlfxZd 
U;k; ds fl)kar dks ;fn vuns[kk fd;k x;k] ;kphx.k dks vR;kf/kd izfrdwy izHkko 
gksxk & vk{ksfir vkns'k v;qfDr;qDr] vuqfpr rFkk euekuk gS rFkk U;kf;d Nkuchu dks 
dk;e ugha j[k ldrk] vr% vikLr fd;k x;k & ;kfpdk eatwjA ¼dkeuh f=ikBh fo- e-
iz- jkT;½	 (DB)…*51

Constitution – Article 226 – Cancellation of Second Counselling & 
Admission – Theory of Useless Formality – Held – The theory of useless 
formality cannot be pressed into service in these cases because it cannot be 
said that if petitioners would have been put to notice before passing the order, 
they would not have any defence at all and secondly the impugned order 
causes serious prejudice to petitioners. [Kamni Tripathi Vs. State of M.P.] 

(DB)…*51

lafo/kku & vuqPNsn 226 & f}rh; dkmalfyax o izos'k dk jn~ndj.k & fujFkZd 
vkSipkfjdrk dk fl)kar & vfHkfu/kkZfjr & fujFkZd vkSipkfjdrk ds fl)kar dks bu 
izdj.kksa esa ykxw ugha fd;k tk ldrk D;ksafd ;g ugha dgk tk ldrk fd ;fn vkns'k 
ikfjr djus ls iwoZ ;kphx.k dks uksfVl fn;k x;k gksrk] rks muds ikl dksbZ cpko ugha 
gksrk rFkk nwljk ;g fd vk{ksfir vkns'k ;kphx.k dks xaHkhj izfrdwy izHkko dkfjr djrk 
gSA ¼dkeuh f=ikBh fo- e-iz- jkT;½	 (DB)…*51

Constitution – Article 226 – Compassionate Appointment – Delay – 
Held – Father of appellant died on 19.04.2002 – On 26.07.2011, on attaining 
majority, appellant filed application for compassionate appointment which 
bore no results – Appellant filed writ petition in the year 2020 – Appellant 
ought to have approached this Court within reasonable time. [Bholeram 
Raikwar Vs. State of M.P.] (DB)…*81

lafo/kku & vuqPNsn 226 & vuqdaik fu;qfDr & foyac & vfHkfu/kkZfjr & 
vihykFkhZ ds firk dh e`R;q fnukad 19-04-2002 dks gqbZ & fnukad 26-07-2011 dks] 
o;Ldrk izkIr gksus ij] vihykFkhZ us vuqdaik fu;qfDr ds fy, vkosnu izLrqr fd;k 
ftldk dksbZ ifj.kke ugha fudyk & vihykFkhZ us o"kZ 2020 esa fjV ;kfpdk izLrqr dh & 
vihykFkhZ dks ;qfDr;qDr le; ds Hkhrj bl U;k;ky; ds le{k vkuk pkfg, FkkA 
¼Hkksysjke jSdokj fo- e-iz- jkT;½	 (DB)…*81

Constitution – Article 226 – Compulsory Retirement – Grounds – Held – 
Scrutiny Committee considered entire service record of petitioner and found 
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that he remained absent unauthorizedly – He was alcoholic, was lacking in 
honesty and integrity and was found to be inefficient to discharge his official 
duties – His work was categorized as “ordinary” – Action of respondents was 
in public interest – Petition dismissed. [Ashok Kumar Vs. District & Sessions 
Judge, Betul] (DB)…*79

lafo/kku & vuqPNsn 226 & vfuok;Z lsokfuo`fRr & vk/kkj & vfHkfu/kkZfjr & 
Nkuchu lfefr us ;kph ds laiw.kZ lsok vfHkys[k ij fopkj fd;k rFkk ;g ik;k fd og 
vizkf/kd`r :i ls vuqifLFkr jgk gS & og 'kjkch Fkk] mlesa bZekunkjh vkSj lR;fu"Bk 
dh deh Fkh rFkk og mlds inh; drZO;ksa ds fuoZgu esa v{ke ik;k x;k Fkk & mlds dk;Z 
dks **lkekU;** dh Js.kh esa j[kk x;k Fkk & izR;FkhZx.k dh dkjZokbZ yksd fgr esa Fkh & 
;kfpdk [kkfjtA ¼v'kksd dqekj fo- fMfLVªDV ,.M ls'kul~ tt] cSrwy½	 (DB)…*79

Constitution – Article 226 – Compulsory Retirement – Judicial Review – 
Held – There is a limited scope of judicial review in a case of compulsory 
retirement – It is permissible only on grounds of non-application of mind, 
malafides or want of material particulars. [Ashok Kumar Vs. District & 
Sessions Judge, Betul] (DB)…*79

lafo/kku & vuqPNsn 226 & vfuok;Z lsokfuo`fRr & U;kf;d iqufoZyksdu & 
vfHkfu/kkZfjr & vfuok;Z lsokfuo`fRr ds izdj.k esa U;kf;d iqufoZyksdu dh O;kfIr 
lhfer gS & ;g dsoy efLr"d dk iz;ksx u fd;s tkus] vln~Hkkfodrk vFkok rkfRod 
fof'kf"V;ksa ds vHkko ds vk/kkjksa ij vuqKs; gSA ¼v'kksd dqekj fo- fMfLVªDV ,.M 
ls'kul~ tt] cSrwy½	 (DB)…*79

Constitution – Article 226 – Departmental Enquiry – Scope of 
Interference – Held – High Court under Article 226 cannot act as an 
Appellate Authority – Proceedings of departmental enquiry can be quashed 
only when the order of punishment is passed on the basis of no evidence or on 
ground of violation of principle of natural justice or on ground of 
incompetence. [Kaptan Singh Vs. Union of India] …1873

lafo/kku & vuqPNsn 226 & foHkkxh; tkap & gLr{ksi dh O;kfIr & vfHkfu/kkZfjr 
& vuqPNsn 226 ds varxZr mPp U;k;ky; ,d vihyh izkf/kdkjh ds :i esa dk;Z ugha dj 
ldrk & foHkkxh; tkap dh dk;Zokfg;ksa dks dsoy rc vfHk[kafMr fd;k tk ldrk gS 
tc fcuk fdlh lk{; ds vk/kkj ij vFkok uSlfxZd U;k; ds fl)kar ds mYya?ku ds 
vk/kkj ij vFkok v{kerk ds vk/kkj ij n.M dk vkns'k ikfjr fd;k x;k gSA ¼dIrku 
flag fo- ;wfu;u vkWQ bafM;k½	 …1873

Constitution – Article 226 – Disciplinary Proceedings – Scope of 
Interference – Held – In such cases, scope of writ jurisdiction of High Court is 
very limited – Interference can be done if it is found that domestic enquiry is  
vitiated for violation of principle of natural justice, denial of reasonable 
opportunity, findings based on no evidence and/or punishment is totally 
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disproportionate to the proved misconduct of employer. [Madan Mohan 
Dwivedi Vs. State of M.P.] …1691

lafo/kku & vuqPNsn 226 & vuq'kklfud dk;Zokfg;ka & gLr{ksi dh O;kfIr & 
vfHkfu/kkZfjr & ,sls izdj.kksa esa] mPp U;k;ky; dh fjV vf/kdkfjrk dh O;kfIr cgqr 
lhfer gS & gLr{ksi fd;k tk ldrk gS ;fn ;g ik;k tkrk gS fd uSlfxZd U;k; ds 
fl)kar ds mYya?ku] ;qfDr;qDr volj ls badkj] fu"d"kksZa ds fdlh lk{; ij vk/kkfjr u 
gksus rFkk@vFkok deZpkjh ds fl) vopkj ds fy, n.M dk iw.kZr% vuqikrghu gksus] ds 
dkj.k vkarfjd tkap nwf"kr gksrh gSA ¼enu eksgu f}osnh fo- e-iz- jkT;½	 …1691

Constitution – Article 226 – Dismissal – Scope of Judicial Review – Held 
– Apex Court concluded that dismissal without conducting departmental 
enquiry on ground of being not reasonably practicable is open for judicial 
review. [Suresh Sharma Vs. State of M.P.] …2006

lafo/kku & vuqPNsn 226 & inP;qfr & U;kf;d iqufoZyksdu dh O;kfIr & 
vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k gS fd ;qfDr;qDr :i ls lk/; u 
gksus ds vk/kkj ij] foHkkxh; tkap lapkfyr fd;s fcuk dh xbZ inP;qfr dk U;kf;d 
iqufoZyksdu fd;k tk ldrk gSA ¼lqjs'k 'kekZ fo- e-iz- jkT;½	 …2006

Constitution – Article 226 – Habeas Corpus – Custody of Child – 
Grounds – Held – By interim order, petitioner was permitted visitation rights 
and there is no complaint that petitioner ever harassed her or daughter 
declined to meet her father – Further, petitioner got himself transferred to 
Shajapur with intention to keep his daughter with him – It cannot be said 
that future of child will not be secured in his custody. [Sagar Saxena Vs. State 
of M.P.] (DB)…1984

lafo/kku & vuqPNsn 226 & canh izR;{khdj.k & ckyd dh vfHkj{kk & vk/kkj & 
vfHkfu/kkZfjr & varfje vkns'k }kjk] ;kph dks eqykdkr ds vf/kdkj dh vuqefr nh xbZ 
Fkh vkSj ,slh dksbZ f'kdk;r ugha gS fd ;kph us mls dHkh ijs'kku fd;k gks vFkok iq=h us 
vius firk ls feyus ls euk dj fn;k gks & vkxs] ;kph us iq=h dks mlds lkFk j[kus ds 
vk'k; ls Lo;a dk LFkkukarj.k 'kktkiqj djok fy;k & ;g ugha dgk tk ldrk fd 
ckyd dk Hkfo"; mldh vfHkj{kk esa lqjf{kr ugha gSA ¼lkxj lDlsuk fo- e-iz- jkT;½	

(DB)…1984

Constitution – Article 226 – Habeas Corpus – Custody of Child – Held – 
Wife committed suicide – Minor child living with father-in-law of petitioner 
– Husband facing trial u/S 306 & 304-B IPC, seeking custody of child – Held – 
Petitioner is biological father, a natural guardian and belongs to well 
educated and reputed family and himself working in Punjab National Bank 
and is living in a joint family – He is not a habitual offender or known 
criminal as on today – His father is a gazetted officer – It cannot be said that 
future of child will not be secured in his custody – Custody granted to 
petitioner – Petition allowed. [Sagar Saxena Vs. State of M.P.] (DB)… 1984
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lafo/kku & vuqPNsn 226 & canh izR;{khdj.k & ckyd dh vfHkj{kk & 
vfHkfu/kkZfjr & iRuh us vkRegR;k dh & vo;Ld ckyd ;kph ds llqj ds lkFk jgrk gS 
& ifr /kkjk 306 rFkk 304&B IPC ds varxZr fopkj.k dk lkeuk dj jgk gS] ckyd dh 
vfHkj{kk pkgrk gS & vfHkfu/kkZfjr & ;kph tSfod firk] ,d uSlfxZd laj{kd gS rFkk ,d 
mPp f'kf{kr rFkk izfrf"Br ifjokj ls laca/k j[krk gS rFkk Lo;a iatkc us'kuy cSad esa 
dk;Zjr gS rFkk ,d la;qDr ifjokj esa jgrk gS & og ,d vknru vijk/kh ugha gS ;k vkt 
fnukad dks Kkr vijk/kh ugha gS & mlds firk jktif=r vf/kdkjh gS & ;g ugha dgk tk 
ldrk fd ckyd dk Hkfo"; mldh vfHkj{kk esa lqjf{kr ugha jgsxk & ;kph dks vfHkj{kk  
iznku dh xbZ & ;kfpdk Lohd`rA ¼lkxj lDlsuk fo- e-iz- jkT;½	 (DB)…1984

Constitution – Article 226 – Habeas Corpus – Custody of Child – 
Maintainability of Petition – Held – Division Bench of this Court held that 
habeas corpus under Article 226 is maintainable in matter of custody of a 
child. [Sagar Saxena Vs. State of M.P.] (DB)…1984

lafo/kku & vuqPNsn 226 & canh izR;{khdj.k & ckyd dh vfHkj{kk & 
;kfpdk dh iks"k.kh;rk & vfHkfu/kkZfjr & bl U;k;ky; dh [kaM U;k;ihB us 
vfHkfu/kkZfjr fd;k fd ckyd dh vfHkj{kk ds ekeys esa vuqPNsn 226 ds varxZr canh 
izR;{khdj.k ;kfpdk iks"k.kh; gSA ¼lkxj lDlsuk fo- e-iz- jkT;½ (DB)…1984

Constitution – Article 226 – Habeas Corpus – Territorial Jurisdiction – 
Held – Lady living in State of Chhattisgarh, even assuming that she made 
complaints to concerned police, it is for the concerned police therein to react 
to the same – Petitioner cannot be allowed to invoke the jurisdiction within 
territories of State of M.P. for making the grievance which arise in State of 
Chhattisgarh – Petition dismissed. [Syed Arshad Rabbani Vs. State of M.P.]	

(DB)…1888

lafo/kku & vuqPNsn 226 & canh izR;{khdj.k & {ks=h; vf/kdkfjrk & 
vfHkfu/kkZfjr & efgyk NRrhlx<+ jkT; esa jg jgh gS] ;gka rd fd ;g /kkj.kk djrs gq, 
fd mlus lacaf/kr iqfyl dks f'kdk;rsa dh] ogka dh lacaf/kr iqfyl mDr ij dkjZokbZ 
djsxh & ;kph dks NRrhlx<+ jkT; esa mRiUu gksus okyh f'kdk;r ds fy, e-iz- jkT; ds 
jkT;{ks=ksa ds Hkhrj vf/kdkfjrk dk voyac ysus dh eatwjh ugha nh tk ldrh & ;kfpdk 
[kkfjtA ¼lS;n vj'kn jCckuh fo- e-iz- jkT;½	 (DB)…1888

Constitution – Article 226 – Limitation – Repeated Representation – 
Held – Apex Court concluded that where the initial representation is 
rejected, the subsequent representations on the same subject would not 
extend the period of limitation for filing the writ petition. [Bholeram 
Raikwar Vs. State of M.P.] (DB)…*81

lafo/kku & vuqPNsn 226 & ifjlhek & ckjackj vH;kosnu & vfHkfu/kkZfjr & 
loksZPp U;k;ky; us fu"df"kZr fd;k gS fd tgka vkjafHkd vH;kosnu vLohdkj fd;k 
tkrk gS] rks mlh fo"k; ij i'pkr~orhZ vH;kosnu fjV ;kfpdk izLrqr djus ds fy, 
ifjlhek dh vof/k dk foLrkj ugha djsaxsA ¼Hkksysjke jSdokj fo- e-iz- jkT;½	(DB)…*81
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Constitution – Article 226 – Practice & Procedure – Held – Learned 
Single Judge in one case interfered with charge-sheet and entire disciplinary 
proceedings whereas in another similar case, relegated the employee to 
approach appellate authority – Similarly situated litigants deserves similar 
treatment atleast in the hands of Court – W.A. No. 286 allowed. [M.P. Poorv 
Kshetra Vidyut Vitaran Co. Ltd. Vs. K.K. Mishra] (DB)…1815

lafo/kku & vuqPNsn 226 & i)fr o izfØ;k & vfHkfu/kkZfjr & fo}ku ,dy 
U;k;k/kh'k us ,d izdj.k esa vkjksi&i= ,oa laiw.kZ vuq'kklukRed dk;Zokfg;ksa esa 
gLr{ksi fd;k] tcfd ,d vU; leku izdj.k esa] deZpkjh dks vihyh izkf/kdkjh ds le{k 
tkus gsrq fufnZ"V fd;k & leku :i ls fLFkr eqdnesckt de ls de U;k;ky; dh vksj 
ls leku mipkj ds gdnkj gSa & fjV vihy Ø- 286 eatwjA ¼,e-ih- iwoZ {ks= fo|qr 
forj.k da- fy- fo- ds-ds- feJk½	 (DB)…1815

Constitution – Article 226 – Re-evaluation – Permissibility – Held – 
Apex Court concluded that if the rules do not permit re-evaluation then the 
re-evaluation is not permissible even in exercise of powers under Article 226 
– Petitioner admitted that the concern Rules do not permit re-evaluation – In 
absence of any such specific provision, no relief can be granted – Petition 
dismissed. [Jayvardhan Pandey Vs. High Court of M.P.] (DB)…1717

lafo/kku & vuqPNsn 226 & iquewZY;kadu & vuqKs;rk & vfHkfu/kkZfjr & loksZPp 
U;k;ky; us fu"df"kZr fd;k gS fd ;fn fu;e iquewZY;kadu dh vuqKk ugha nsrs gSa rks 
vuqPNsn 226 ds varxZr 'kfDr;ksa ds iz;ksx esa Hkh iquewZY;kadu vuqKs; ugha gS & ;kph us 
Lohdkj fd;k fd lacaf/kr fu;e iquewZY;kadu dh vuqKk ugha nsrs gSa & ,sls fdlh 
fofufnZ"V mica/k ds vHkko esa] dksbZ vuqrks"k iznku ugha fd;k tk ldrk & ;kfpdk 
[kkfjtA ¼t;o/kZu ik.Ms fo- gkbZ dksVZ vkWQ ,e-ih½	 (DB)…1717

Constitution – Article 226 – Select List & Appointment – Held – There 
cannot be any appointment unless there exist clear vacant post – Since on the 
date of advertisement, no posts were available and appointment process 
inadvertently processed therefore merely because name of appellant finds 
place in select list, no mandamus can be issued to direct respondents to issue 
appointment order – Appeals dismissed. [Rajkali Saket (Smt.) Vs. State of 
M.P.] (DB)…*71

lafo/kku & vuqPNsn 226 & p;u lwph o fu;qfDr & vfHkfu/kkZfjr & tc rd fd 
Li"V fjDr in ekStwn u gks rc rd dksbZ fu;qfDr ugha gks ldrh & pwafd foKkiu 
fnukad dks dksbZ in miyC/k ugha Fks rFkk fu;qfDr izfØ;k ij vuo/kkurk ls dk;Zokgh 
dh xbZ vr% ek= D;ksafd vihykFkhZ dk uke p;u lwph esa LFkku ikrk gS] fu;qfDr vkns'k 
tkjh djus ds fy, izR;FkhZx.k dks funsf'kr djus gsrq dksbZ ijekns'k tkjh ugha fd;k tk 
ldrk & vihyas [kkfjtA ¼jktdyh lkdsr ¼Jherh½ fo- e-iz jkT;½	 (DB)…*71
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Constitution – Article 226 – Suspension Order – Scope of Interference – 
Held – In imputation of charges, it is clearly mentioned that respondent's 
involvement cannot be ruled out – Whether or not employer will be able to 
establish it in the inquiry is not the subject matter of adjudication at this 
stage – If respondent, a senior officer, is re-instated by staying suspension 
order, he can scuttle the inquiry or investigation or can win over the witnesses 
– Single Judge erred in staying the suspension order – Impugned order set 
aside – Appeal allowed. [State of M.P. Vs. Satya Narayan Dubey]( DB)…1975

lafo/kku & vuqPNsn 226 & fuyacu vkns'k & gLr{ksi dh O;kfIr & 
vfHkfu/kkZfjr & vkjksiksa ds vH;kjksi.k esa] ;g Li"V :i ls mfYyf[kr gS fd izR;FkhZ dh 
lafyIrrk ls badkj ugha fd;k tk ldrk & D;k fu;ksDrk bls tkap esa LFkkfir dj 
ik;sxk vFkok ugha] ;g bl izØe ij U;k;fu.kZ;u dh fo"k;oLrq ugha gS & ;fn izR;FkhZ] 
,d ofj"B vf/kdkjh] dks fuyacu vkns'k ij jksd yxkdj cgky fd;k tkrk gS rks og 
tkap vFkok vUos"k.k dks fcxkM+ ldrk gS ;k lk{khx.k dks jkth dj ldrk gS & ,dy 
U;k;k/kh'k us fuyacu vkns'k jksdus esa xyrh dh gS & vk{ksfir vkns'k vikLr & vihy 
eatwjA ¼e-iz- jkT; fo- lR; ukjk;.k nqcs½	 (DB)…1975

Constitution – Article 226 – Suspension Order – Validity – Held – 
Whether charges are baseless, malicious or vindictive, cannot be gone into at 
the stage of examining the validity of suspension order – This Court earlier 
concluded that at the stage of suspension the correctness of allegations are 
not required to be looked into. [State of M.P. Vs. Satya Narayan Dubey] 

(DB)…1975

lafo/kku & vuqPNsn 226 & fuyacu vkns'k & fof/kekU;rk & vfHkfu/kkZfjr & 
D;k vkjksi vk/kkjghu] nqHkkZoiw.kZ ;k izfr'kks/kh gSa bldk fopkj fuyacu vkns'k dh 
fof/kekU;rk ds ijh{k.k ds izØe ij ugha fd;k tk ldrk & bl U;k;ky; us iwoZ esa 
fu"df"kZr fd;k gS fd fuyacu ds izØe ij] vfHkdFkuksa dh lR;rk dks fopkj esa ysuk 
visf{kr ugha gSA ¼e-iz- jkT; fo- lR; ukjk;.k nqcs½	 (DB)…1975

Constitution – Article 226 – Termination of Contract – Grounds – Out of 
four lots, contract of Lot No. 2 awarded to petitioner – Dispute arose  in 
respect of Lot No. 1, 3 & 4 – Respondents terminated contracts of all four lots 
– Held – Termination order does not indicate any issue so far as petitioner is 
concerned for Lot No. 2, entire narration is for Lot no. 1, 3 & 4 – Even though, 
the lots are interlinked, such interlinking is with regard to eligibility and not 
on any other issue – Cancellation of contract is not justified – Order of 
termination of Lot No. 2 of petitioner is set aside – Petition allowed. [All 
Services Global Pvt. Ltd. Vs. M.P. Madhya Kshetra Vidyut Vitran Co. Ltd.] 

(DB)…1714

lafo/kku & vuqPNsn 226 & lafonk dk Ik;Zolku & vk/kkj & pkj ykWV esa ls] 
ykWV Ø- 2 dh lafonk ;kph dks iznku dh xbZ & ykWV Ø- 1] 3 o 4 ds laca/k esa fookn 
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mRiUu gqvk & izR;FkhZx.k us pkjksa ykWV dh lafonkvksa dk Ik;Zolku dj fn;k & 
vfHkfu/kkZfjr & Ik;Zolku vkns'k ykWV Ø- 2 ds fy,] tgka rd ;kph dk laca/k gS dksbZ 
fook|d ugha n'kkZrk gS] laiw.kZ o`Rrkar ykWV Ø- 1] 3 o 4 ds fy, gS & ;|fi ykWV ijLij 
tqM+s gq, gSa] ,slk ijLij tqM+s gksuk ik=rk ds laca/k esa gS rFkk u fd fdlh vU; fook|d 
ij & lafonk dk jn~ndj.k U;k;kuqer ugha gS & ;kph ds ykWV Ø- 2 ds Ik;Zolku dk 
vkns'k vikLr & ;kfpdk eatwjA ¼vkWy lfoZlsl Xykscy izk- fy- fo- e-iz- e/; {ks= fo|qr 
forj.k da- fy-½	  (DB)…1714

Constitution – Article 226 – Territorial Jurisdiction – Cause of Action – 
Held – For constituting cause of action, it is not only the place where order is 
made, but also at place where consequences fall on person concern – 
Impugned order and appellate order communicated to petitioner in the 
district which is within territorial jurisdiction of this Court – Petition 
maintainable. [Chandrahas Namdev Vs. M.P. Power Transmission Co. Ltd.] 

…1890

lafo/kku & vuqPNsn 226 & {ks=h; vf/kdkfjrk & okn gsrqd & vfHkfu/kkZfjr & 
okn gsrqd xfBr djus ds fy,] ;g u dsoy og LFkku gS tgka vkns'k fd;k tkrk gS] 
cfYd og LFkku Hkh gS tgka lacaf/kr O;fDr ij izHkko iM+rk gS & vk{ksfir vkns'k ,oa 
vihyh vkns'k ;kph dks ml ftys esa lalwfpr fd;k x;k tks fd bl U;k;ky; dh {ks=h; 
vf/kdkfjrk ds Hkhrj gS & ;kfpdk iks"k.kh;A ¼pUnzgkl ukenso fo- ,e-ih- ikWoj 
Vªkalfe'ku da- fy-½	 …1890

Constitution – Article 226 – Ultra Vires – Held – Provision cannot be 
declared ultra vires owing to personal inconvenience – It is the basic intention 
of the legislature which is required to be seen. [Birla Corporation Ltd. (M/s.) 
Vs. State of M.P.] (DB)…2015

lafo/kku & vuqPNsn 226 & vf/kdkjkrhr & vfHkfu/kkZfjr & O;fDrxr vlqfo/kk 
ds dkj.k mica/k vf/kdkjkrhr ?kksf"kr ugha fd;k tk ldrk & ;g fo/kkf;dk dk ewy 
vk'k; gS ftls ns[kus dh vko';drk gSA ¼fcjyk dkjiksjs'ku fy- ¼es-½ fo- e-iz- jkT;½	

(DB)…2015

Constitution – Article 226 – Validity of Enactment – Scope of 
Interference – Held – A challenge to the validity of an enactment can be 
entertained only if the same is either arbitrary, unreasonable or irrational 
and if legislature lacks competence to make the law or if it affects 
fundamental rights of petitioners. [Dilip Behere Vs. State of M.P.] 

(DB)…2031

lafo/kku & vuqPNsn 226 & vf/kfu;fefr dh oS/krk & gLr{ksi dh O;kfIr & 
vfHkfu/kkZfjr & fdlh Hkh vf/kfu;fefr dh oS/krk dks nh xbZ pqukSrh ij rc gh fopkj 
fd;k tk ldrk gS ;fn og ;k rks euekuh] vuqfpr ;k rdZghu gS rFkk ;fn fo/kkf;dk esa 
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dkuwu cukus dh {kerk dk vHkko gS ;k ;fn og ;kfpdkdrkZvksa ds ekSfyd vf/kdkjksa dks 
izHkkfor djrh gSA ¼fnyhi csgjs fo- e-iz- jkT;½	 (DB)…2031

Constitution – Article 226 – Validity of Order – Held – Any order passed 
by Authority, quasi-judicial authority or the Court or Tribunal remains valid 
unless reviewed, recalled, cancelled by the same authority or Court or set 
aside by higher Court/Tribunal. [Mishri Bai (Smt.) Vs. Shubh Laxmi Mahila 
Cooperative Bank Ltd.] (DB)…1720

lafo/kku & vuqPNsn 226 & vkns'k dh fof/kekU;rk & vfHkfu/kkZfjr & 
izkf/kdkjh] U;kf;ddYi izkf/kdkjh vFkok U;k;ky; vFkok vf/kdj.k }kjk ikfjr dksbZ Hkh 
vkns'k fof/kekU; jgsxk tc rd fd leku izkf/kdkjh vFkok U;k;ky; }kjk mls 
iqufoZyksfdr] okil eaxk;k] jn~n ugha fd;k tkrk vFkok mPprj U;k;ky;@vf/kdj.k 
}kjk vikLr ugha fd;k tkrkA ¼feJh ckbZ ¼Jherh½ fo- 'kqHk y{eh efgyk dksvkWijsfVo 
cSad fy-½	 (DB)…1720

Constitution – Article 226 and Armed Forces Tribunal Act (55 of 2007), 
Section 3(o) & 14 – Service Matter – Writ Jurisdiction – Held – Section 14 vests 
in the Armed Forces Tribunal, all the jurisdiction, powers and authority 
exercisable immediately prior to setting up thereof, by all Courts in relation 
to all service matters – Thus, in present case, jurisdiction lies with the Armed 
Forces Tribunal u/S 14(1) of the 2007 Act – Petition being not maintainable is 
dismissed. [Colonel Akhil Mendhe Vs. Union of India] …1894

lafo/kku & vuqPNsn 226 ,oa l'kL= cy vf/kdj.k vf/kfu;e ¼2007 dk 55½] 
/kkjk 3¼o½ o 14 & lsok ekeyk & fjV vf/kdkfjrk & vfHkfu/kkZfjr & /kkjk 14 l'kL= 
cy vf/kdj.k esa] mldh LFkkiuk ls rqjar igys] lHkh lsok ekeykas ds laca/k esa leLr 
U;k;ky;ksa }kjk iz;ksx dh tkus okyh lHkh vf/kdkfjrk] 'kfDr;ka ,oa izkf/kdkj fufgr 
djrh gS & vr% orZeku izdj.k esa] 2007 ds vf/kfu;e dh /kkjk 14¼1½ ds varxZr 
vf/kdkfjrk l'kL= cy vf/kdj.k dks fufgr gS & ;kfpdk iks"k.kh; u gksus ds dkj.k 
[kkfjtA ¼duZy vf[ky esa<s fo- ;wfu;u vkWQ bafM;k½	 …1894

Constitution – Article 226 and Armed Forces Tribunal Act (55 of 2007), 
Section 14(1) – Service Matter – Writ Jurisdiction – Held – Merely because 
jurisdiction of this Court under Article 226 of Constitution has been 
expressly saved by Section 14(1) of 2007 Act, would not entitle this Court to 
keep on entertaining petitions under Article 226 in service matters 
notwithstanding the creation of a specialist Tribunal by the Act. [Colonel 
Akhil Mendhe Vs. Union of India] …1894

lafo/kku & vuqPNsn 226 ,oa l'kL= cy vf/kdj.k vf/kfu;e ¼2007 dk 55½] 
/kkjk 14¼1½ & lsok ekeyk & fjV vf/kdkfjrk & vfHkfu/kkZfjr & ek= D;ksafd lafo/kku ds 
vuqPNsn 226 ds varxZr bl U;k;ky; dh vf/kdkfjrk dks 2007 ds vf/kfu;e dh /kkjk 
14¼1½ }kjk vfHkO;Dr :i ls viokfnr fd;k x;k gS] bl U;k;ky; dks] vf/kfu;e }kjk 
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,d fo'ks"kK vf/kdj.k dk l`tu gksrs gq, Hkh lsok ekeyksa eas vuqPNsn 226 ds varxZr 
;kfpdkvksa dks xzg.k djrs jgus dk gdnkj ugha cuk,xkA ¼duZy vf[ky esa<s fo- ;wfu;u 
vkWQ bafM;k½	 …1894

Constitution – Article 226 and Civil Procedure Code (5 of 1908), Order 
47 Rule 1 & 9 – Applicability – Held – Instant petition is a petition filed under 
Order 47 Rule 1 CPC therefore provisions of Article 226 of Constitution 
cannot be imported into this Order. [Anand Deep Singh Vs. State of M.P.] 

(DB)…1908

lafo/kku & vuqPNsn 226 ,oa flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 47 
fu;e 1 o 9 & iz;ksT;rk & vfHkfu/kkZfjr & orZeku ;kfpdk fl-iz-la- ds vkns'k 47 fu;e 
1 ds varxZr izLrqr dh xbZ ,d ;kfpdk gS] vr% lafo/kku ds vuqPNsn 226 ds mica/kksa dks 
bl vkns'k esa vk;kfrr ugha fd;k tk ldrkA ¼vkuan nhi flag fo- e-iz- jkT;½	

(DB)…1908

Constitution – Article 226 and Date of Birth (Entries in the School 
Register) Rules, M.P., 1973, Rule 7 & 8 – Applicability – Held – Date of birth of 
petitioner is correctly recorded in the school when he had taken admission 
for first time – Even his school leaving certificate records  the correct date of 
birth – Thus, Rules of 1973 would not be applicable. [Shiv Kumar Sharma 
Vs. The Secretary, M.P. Board of Secondary Education] …*59

lafo/kku & vuqPNsn 226 ,oa tUe frfFk ¼ikB'kkyk ds jftLVj esa izfof"V½ 
fu;e] e-iz-] 1973] fu;e 7 o 8 & iz;ksT;rk & vfHkfu/kkZfjr & ;kph dh tUefrfFk 
fo|ky; esa lgh vfHkfyf[kr dh xbZ tc mlus izFke ckj izos'k fy;k Fkk & ;gk¡ rd fd 
mlds fo|ky; NksM+us ds izek.k&i= ij Hkh lgh tUefrfFk vfHkfyf[kr gS & vr%] 1973 
ds fu;e ykxw ugha gksaxsA ¼f'ko dqekj 'kekZ fo- n lsØsVjh] ,e-ih- cksMZ vkWQ lsd.Mjh 
,tqds'ku½	 …*59

Constitution – Article 226 and Date of Birth (Entries in the School 
Register) Rules, M.P., 1973, Rule 7 & 8 – Correction in Date of Birth – 

th
Limitation – Held – Petitioner was minor when Class 10  mark sheet was 
issued – Board should not have rejected his application on ground that it was 
filed after expiry of 3 years from date of declaration of result – The 3 years 
bar is not a statutory bar – Respondent directed to issue fresh corrected mark 
sheet to petitioner – Petition allowed. [Shiv Kumar Sharma Vs. The Secretary, 
M.P. Board of Secondary Education] …*59

lafo/kku & vuqPNsn 226 ,oa tUe frfFk ¼ikB'kkyk ds jftLVj esa izfof"V½ 
fu;e] e-iz-] 1973] fu;e 7 o 8 & tUefrfFk esa lq/kkj & ifjlhek & vfHkfu/kkZfjr & 
;kph vo;Ld Fkk tc nloha dh vadlwph tkjh dh xbZ Fkh & cksMZ dks mlds vkosnu dks 
bl vk/kkj ij ukeatwj ugha djuk pkfg, Fkk fd og ifj.kke ?kksf"kr gksus dh frfFk ls 
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rhu o"kZ ds lekIr gks tkus ds i'pkr~ izLrqr fd;k x;k Fkk & rhu lky dk otZu ,d 
dkuwuh otZu ugha gS & izR;FkhZ dks] ubZ lq/kkj dh gqbZ vadlwph ;kph dks tkjh djus gsrq 
funsf'kr fd;k x;k & ;kfpdk eatwjA ¼f'ko dqekj 'kekZ fo- n lsØsVjh] ,e-ih- cksMZ vkWQ 
lsd.Mjh ,tqds'ku½	 …*59

Constitution – Article 226 and High Court of Madhya Pradesh Rules, 
2008, Chapter XIII, Rule 39 (2) – Stay of Suspension Order – Maintainability of 
Writ Appeal – Held – Writ appeal at the behest of State Government against 
an interim order staying suspension order is maintainable. [State of M.P. Vs. 
Satya Narayan Dubey] (DB)…1975

lafo/kku & vuqPNsn 226 ,oa e/; izns'k mPp U;k;ky; fu;e] 2008] v/;k; 
XIII fu;e 39 ¼2½ & fuyacu vkns'k dks jksdk tkuk & fjV vihy dh iks"k.kh;rk & 
vfHkfu/kkZfjr & fuyacu vkns'k dks jksds tkus ds varfje vkns'k ds fo:) jkT; ljdkj 
ds vkns'k ij fjV vihy iks"k.kh; gSA ¼e-iz- jkT; fo- lR; ukjk;.k nqcs½	 (DB)…1975

Constitution – Article 226 and Securitization and Reconstruction of 
Financial Assets and Enforcement of Security Interest (SARFAESI) Act, (54 of 
2002), Section 13 & 14 – Repayment of Loan – Bonafide Litigant – Held – 
Cheques given by petitioner were dishonored, they also tried to sell the 
secured assets – Intention of petitioners not bonafide, they are not intending 
to repay the amount to bank – They cannot be permitted to take technical 
objections to avoid their liability – Writ remedy is not available to such 
litigants whose intentions are not bonafide. [Mishri Bai (Smt.) Vs. Shubh 
Laxmi Mahila Cooperative Bank Ltd.] (DB)…1720

lafo/kku & vuqPNsn 226 ,oa foRrh; vkfLr;ksa dk izfrHkwfrdj.k vkSj iquxZBu 
rFkk izfrHkwfr fgr dk izorZu (SARFAESI) vf/kfu;e] ¼2002 dk 54½] /kkjk 13 o 14 
& m/kkj dk izfrlank; & ln~Hkkfod eqdnesckt & vfHkfu/kkZfjr & ;kph }kjk fn;s x;s 
pSd vukn`r gks x;s Fks] mUgksaus izfrHkwr vkfLr;ksa dks foØ; djus dk Hkh iz;Ru fd;k & 
;kphx.k dk vk'k; ln~Hkkfod ugha] os cSad dks jkf'k dk izfrlank; djus ds vk'kf;r 
ugha gSa & mUgsa muds nkf;Ro ls cpus ds fy, rduhdh vkifRr;ka ysus dh vuqKk ugha nh 
tk ldrh & ,sls eqdnescktksa dks ftuds vk'k; ln~Hkkfod ugha gSa] fjV mipkj miyC/k 
ugha gSA ¼feJh ckbZ ¼Jherh½ fo- 'kqHk y{eh efgyk dksvkWijsfVo cSad fy-½	 (DB)…1720

Constitution – Article 226 and Securitization and Reconstruction of 
Financial Assets and Enforcement of Security Interest (SARFAESI) Act, (54 of 
2002), Section 18 – Alternative Remedy – Held – There is nothing which makes 
it obligatory for this Court to entertain writ petition when efficacious 
alternative remedy is available to petitioner – DRT is best suited to examine 
the factual aspect of the case – Petition disposed with liberty to avail 
alternative remedy of appeal. [Devendra Kumar Rai Vs. State Bank of India] 

(DB)…*83
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lafo/kku & vuqPNsn 226 ,oa foRrh; vkfLr;ksa dk izfrHkwfrdj.k vkSj iquxZBu 
rFkk izfrHkwfr fgr dk izorZu (SARFAESI) vf/kfu;e] ¼2002 dk 54½] /kkjk 18 & 
oSdfYid mipkj & vfHkfu/kkZfjr & ,slk dqN Hkh ugha gS tks bl U;k;ky; dks fjV 
;kfpdk ij fopkj djus ds fy, ck/; djrk gks tcfd ;kph dks izHkkoh oSdfYid mipkj 
miyC/k gks & Mh-vkj-Vh- izdj.k ds rF;kRed igyw dk ijh{k.k djus ds fy, lcls 
mi;qDr gS & vihy dk oSdfYid mipkj dk ykHk mBkus dh Lora=rk ds lkFk ;kfpdk 
fujkd`rA ¼nsosUnz dqekj jk; fo- LVsV cSad vkWQ bafM;k½	 (DB)…*83

Constitution – Article 226/227 – Nature of Inquiry – Principle of 
Natural Justice – Held – Inquiry proceedings conducted by Committee was 
inquisitorial in nature with an object to find out whether there was enough 
material to proceed against appellant – Inquiry/investigation by Committee 
by itself does not prejudice the appellant – Show cause notice was given to 
appellant and he did file his reply – No violation of principle of natural 
justice. [Suresh Kumar Vs. State of M.P.] (DB)…*73

lafo/kku & vuqPNsn 226@227 & tkap dk Lo:i & uSlfxZd U;k; dk fl)kar 
& vfHkfu/kkZfjr & lfefr }kjk lapkfyr dh xbZ tkap dk;Zokfg;ka ftKklq Lo:i dh Fkh] 
ftldk mn~ns'; ;g irk yxkuk Fkk fd D;k vihykFkhZ ds fo:) dk;Zokgh djus gsrq 
Ik;kZIr lkexzh Fkh & lfefr }kjk Lo;a tkap@vUos"k.k djus ls vihykFkhZ ij izfrdwy 
izHkko ugha iM+rk gS & vihykFkhZ dks dkj.k crkvks uksfVl fn;k x;k Fkk rFkk mlus 
mldk mRrj izLrqr fd;k & uSlfxZd U;k; ds fl)kar dk dksbZ mYya?ku ughaA ¼lqjs'k 
dqekj fo- e-iz- jkT;½	 (DB)…*73

Constitution – Article 226/227 – Scope of Jurisdiction – Held – Since 
petitioner has challenged granting of stay by appellate Court over decree of 
permanent injunction, he ought to have filed petition under Article 227 and 
not a petition under Article 226 of Constitution. [Trivikram Prasad Vs. 
Yashodanandan Dwivedi] …1688

lafo/kku & vuqPNsn 226@227 & vf/kdkfjrk dh O;kfIr & vfHkfu/kkZfjr & 
pwafd ;kph us LFkk;h O;kns'k dh fMØh ij vihyh U;k;ky; }kjk jksd iznku fd;s tkus 
dks pqukSrh nh gS] mls lafo/kku ds vuqPNsn 227 ds varxZr ;kfpdk izLrqr djuh pkfg, 
rFkk u fd lafo/kku ds vuqPNsn 226 ds varxZrA ¼f=foØe izlkn fo- ;'kksnkuUnu 
f}osnh½	 …1688

Constitution – Article 226 & 243-O – Election Process – Maintainability 
of Petition – Held – Writ petition challenging the election process is not 
maintainable – Liberty granted to petitioner to file election petition, if so 
advised, after result is declared – Petition dismissed. [Rumali (Smt.) Vs. M.P. 
State Election Commission Bhopal] …*91

lafo/kku & vuqPNsn 226 o 243&O & fuokZpu izfØ;k & ;kfpdk dh iks"k.kh;rk 
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& vfHkfu/kkZfjr & fuokZpu izfØ;k dks pqukSrh nsus okyh fjV ;kfpdk iks"k.kh; ugha gS & 
;kph dks ifj.kke ?kksf"kr gksus ds i'pkr~  ;fn ,slh lykg nh tk,] fuokZpu ;kfpdk ]
izLrqr djus dh Lora=rk iznku dh tkrh gS & ;kfpdk [kkfjtA ¼:ekyh ¼Jherh½ fo- 
,e-ih- LVsV bysD'ku deh'ku Hkksiky½	 …*91

Constitution – Article 226 & 311(2)(b) – Dispensing with Enquiry – 
Valid Reasons – Held – Reasons assigned for dispensing with enquiry are 
based on extraneous considerations and political pressure and are 
insufficient for dispensing with regular department enquiry – If a 
preliminary enquiry could be conducted, there is no reason why a formal 
departmental enquiry was not conducted – Enquiry dispensed with without 
any valid reason. [Suresh Sharma Vs. State of M.P.] …2006

lafo/kku & vuqPNsn 226 o 311¼2½¼b½ & tkap ls vfHkeqfDr iznku fd;k tkuk & 
fof/kekU; dkj.k & vfHkfu/kkZfjr & tkap ls vfHkeqfDr iznku djus ds fy, fn;s x;s 
dkj.k ckgjh izfrQyksa@fopkjksa ,oa jktuhfrd ncko ij vk/kkfjr gSa rFkk fu;fer 
foHkkxh; tkap ls vfHkeqfDr iznku djus ds fy, Ik;kZIr gSa & ;fn ,d izkjafHkd tkap dh 
tk ldrh Fkh] rks bldk dksbZ dkj.k ugha gS fd ,d vkSipkfjd foHkkxh; tkap lapkfyr 
D;ksa ugha dh xbZ Fkh & fcuk fdlh fof/kekU; dkj.k ds tkap ls vfHkeqfDr iznku dh xbZA 
¼lqjs'k 'kekZ fo- e-iz- jkT;½	 …2006

Constitution – Article 227 – Contractual Appointment – Termination – 
Scope of Interference – Held – Contract was terminated on basis of non-
obtaining requisite marks in ACR – Such orders cannot be termed as 
stigmatic – Further, relationship between employer and employee are purely 
contractual – Original contract clearly stipulates that employer on 
satisfaction of services of the employee would decide as to whether further 
extension of services can be given – Court cannot give a finding on the 
sufficiency or otherwise, of the criteria or reason for non-extension of 
services of appellant – Appeal dismissed. [Mahendra Kori Vs. State of M.P.] 

(DB)…*87

lafo/kku & vuqPNsn 227 & lafonkRed fu;qfDr & Ik;Zolku & gLr{ksi dh 
O;kfIr & vfHkfu/kkZfjr & ACR esa visf{kr vad izkIr u djus ds vk/kkj ij lafonk dk 
Ik;Zolku fd;k x;k Fkk & ,sls vkns'kksa dks dyadiw.kZ ugha dgk tk ldrk & blds 
vfrfjDr] fu;ksDrk rFkk deZpkjh ds e/; laca/k iw.kZ :i ls lafonkRed gksrk gS & ewy 
lafonk Li"V :i ls ;g vuqcaf/kr djrh gS fd fu;ksDrk] deZpkjh dh lsokvksa ls larq"V 
gksus ij ;g fofuf'pr djsxk fd D;k vkxs lsokvksa dks c<+k;k tk ldrk gS & U;k;ky; 
vihykFkhZ dh lsokvksa dks c<+k;s u tkus ds ekin.M ;k dkj.k dh Ik;kZIrrk vFkok 
vU;Fkk ij dksbZ fu"d"kZ ugha ns ldrk & vihy [kkfjtA ¼egsUnz dksjh fo- e-iz- jkT;½	

(DB)…*87
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Constitution – Article 227 – Mutation – Jurisdiction of Revenue 
Authorities – Held – Revenue authorities are precluded to entertain 
application for mutation on basis of Hiba when authenticity is objected by 
other side – SDO does not have any jurisdiction to examine the authenticity 
of Hiba – Petitioner should approach Civil Court for appropriate relief – 
Petition dismissed. [Firoz Khan Vs. State of M.P.] …*63

lafo/kku & vuqPNsn 227 & ukekarj.k & jktLo izkf/kdkjhx.k dh vf/kdkfjrk & 
vfHkfu/kkZfjr & jktLo izkf/kdkjhx.k dks fgck ds vk/kkj ij ukekarj.k ds fy, vkosnu 
dks xzg.k djus ls izokfjr fd;k tkrk gS tc nwljs i{k }kjk izekf.kdrk ij vkifRr dh 
tkrh gS & mi[kaM vf/kdkjh dks fgck dh izekf.kdrk dk ijh{k.k djus dh dksbZ 
vf/kdkfjrk ugha gS & ;kph dks leqfpr vuqrks"k ds fy, flfoy U;k;ky; ds le{k tkuk 
pkfg, & ;kfpdk [kkfjtA ¼fQjkst [kku fo- e-iz- jkT;½	 …*63

Constitution – Article 311(2)(b) – Dispensing with Enquiry – Specific 
Reasons – Held – The authority to invoke power under Article 311(2)(b) to 
dispense with departmental enquiry, must record a specific finding/reason as 
to why such an enquiry cannot be conducted. [Suresh Sharma Vs. State of 
M.P.] …2006

lafo/kku & vuqPNsn 311¼2½¼b½ & tkap ls vfHkeqfDr iznku djuk & fofufnZ"V 
dkj.k & vfHkfu/kkZfjr & foHkkxh; tkap ls vfHkeqfDr iznku djus gsrq vuqPNsn 
311¼2½¼b½ ds varxZr 'kfDr dk voyac ysus ds fy, izkf/kdkjh dks ,d fofufnZ"V 
fu"d"kZ@dkj.k vfHkfyf[kr djuk pkfg, fd ,slh tkap lapkfyr D;ksa ugha dh tk 
ldrhA ¼lqjs'k 'kekZ fo- e-iz- jkT;½	 …2006

Cooperative Societies Act, M.P. 1960 (17 of 1961), Section 55 – Age of 
Superannuation – Amendment – Date of Enforcement – Held – Right of 
respondent to continue in employment till 62 years of age accrued on 
03.01.2014 when applicable rule was amended enhancing the age of 
superannuation – Subsequent resolution of appellant Bank dated 08.09.2015 
cannot defer the enforceability of amended rules with effect from the date on 
which such Rule has been framed by Registrar and it would not defeat the 
right of respondent to retire at age of 62 years – Single Judge rightly directed 
payment of consequential benefits to Respondent No. 1 – Appeal dismissed. 
[Bhopal Cooperative Central Bank Vs. Narayan Singh Solanki] (DB)…*61

lgdkjh lkslkbVh vf/kfu;e] e-Á- 1960 ¼1961 dk 17½] /kkjk 55 & vf/kof"kZrk 
dh vk;q & la'kks/ku & izorZu dh frfFk & vfHkfu/kkZfjr & izR;FkhZ dk 62 o"kZ dh vk;q 
rd fu;kstu esa cus jgus dk vf/kdkj fnukad 03-01-2014 dks izksn~Hkwr gqvk tc 
vf/kof"kZrk dh vk;q esa o`f) djrs gq, iz;ksT; fu;e dks la'kksf/kr fd;k x;k Fkk & 
vihykFkhZ cSad dk fnukad 08-09-2015 dk i'pkr~orhZ ladYi izHkkoh :i ls ml frfFk ls 
la'kksf/kr fu;eksa dh izorZuh;rk dks vkLFkfxr ugha dj ldrk] ftl frfFk dks mDr 
fu;e jftLVªkj }kjk fojfpr fd;k x;k gS rFkk ;g 62 o"kZ dh vk;q esa lsokfuo`Rr gksus 
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ds izR;FkhZ ds vf/kdkj dks foQy ugha djsxk & ,dy U;k;k/kh'k us izR;FkhZ Ø- 1 dks 
ifj.kkfed ykHkksa dk Hkqxrku fd;k tkuk mfpr :i ls funsf'kr fd;k & vihy [kkfjtA 
¼Hkksiky dksvkWijsfVo lsUVªy cSad fo- ukjk;.k flag lksyadh½	 (DB)…*61

Criminal Practice – Adverse Inference – Held – Adverse inference can 
be drawn against accused only when prosecution has established its case 
beyond reasonable doubt and in turn, accused/defence has failed to 
discharge the onus shifted on him. [Chotu @ Tinku @ Kirpal Vs. State of 
M.P.] (DB)…*48

nkf.Md i)fr & izfrdwy fu"d"kZ & vfHkfu/kkZfjr & vfHk;qDr ds fo:) 
izfrdwy fu"d"kZ dsoy rc fudkyk tk ldrk gS tc vfHk;kstu us viuk izdj.k 
;qfDr;qDr lansg ls ijs LFkkfir fd;k gks] rFkk cnys esa] vfHk;qDr@cpko i{k ml ij 
vk;s Hkkj dk mUekspu djus esa foQy jgk gksA ¼NksVw mQZ fVadw mQZ fdjiky fo- e-iz- 
jkT;½	 (DB)…*48

Criminal Practice – Circumstantial Evidence – Factors to be 
considered, discussed. [Sanjay Vs. State of M.P.] (DB)…1795

nkf.Md i)fr & ifjfLFkfrtU; lk{; & fopkj fd;s tkus ;ksX; dkjd] 
foosfprA ¼lat; fo- e-iz- jkT;½	 (DB)…1795

Criminal Practice – Circumstantial Evidence – Held – Conclusion of 
guilt/conviction must be fully based on reliable evidence – Circumstances 
concerned should be in category of “must” and cannot be based on surmises 
and conjectures – Suspicion however strong cannot take the place of proof. 
[Chotu @ Tinku @ Kirpal Vs. State of M.P.] (DB)…*48

nkf.Md i)fr & ifjfLFkfrtU; lk{; & vfHkfu/kkZfjr & nksf"krk@nks"kflf) 
dk fu"d"kZ iwjh rjg ls fo'oluh; lk{; ij vk/kkfjr gksuk pkfg, & lacaf/kr 
ifjfLFkfr;ka **vko';d** dh dksfV esa gksuh pkfg, rFkk lansgksa ,oa vVdyksa ij vk/kkfjr 
ugha gks ldrh & lansg fdruk Hkh izcy D;ksa u gks lcwr dk LFkku ugha ys ldrkA ¼NksVw 
mQZ fVadw mQZ fdjiky fo- e-iz- jkT;½	 (DB)…*48

Criminal Practice – Defective Investigation – Held – Apex Court 
concluded that defective investigation by itself cannot be made a ground for 
acquitting the accused – Prosecution case cannot be disbelieved on account of 
any lacuna on part of investigating officer. [Dheeraj Gupta Vs. State of M.P.] 

(DB)…*62

nkf.Md i)fr & =qfViw.kZ vUos"k.k & vfHkfu/kkZfjr & loksZPp U;k;ky; us ;g 
fu"df"kZr fd;k gS fd vfHk;qDr dks nks"keqDr djus ds fy, =qfViw.kZ vUos"k.k dks vius 
vki esa ,d vk/kkj ugha cuk;k tk ldrk & vUos"k.k vf/kdkjh dh vksj ls fdlh deh ds 
dkj.k vfHk;kstu izdj.k ij vfo'okl ugha fd;k tk ldrkA ¼/khjt xqIrk fo- e-iz- 
jkT;½	 (DB)…*62
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Criminal Practice – Defence – Credibility – Held – If defence is found 
probable, due weightage should be given to it – Standard of proof should not 
be compared with that of prosecution where it is obliged to prove its case 
beyond all reasonable doubts – Credential value of defence witness is similar 
to that of prosecution witness and his evidence should not be thrown out 
merely because he has been examined in defence. [Hariprasad Lal 
Shrivastava (Shri) (Deceased) Through L.Rs. Vs. State of M.P.] …2079

nkf.Md i)fr & cpko & fo'oluh;rk & vfHkfu/kkZfjr & ;fn cpko laHkkfor 
ik;k tkrk gS] rks mls ;Fkksfpr egRo fn;k tkuk pkfg, & lk{; ds ekud dh rqyuk 
vfHk;kstu ls ugha dh tkuh pkfg, tgka og vius izdj.k dks lHkh ;qfDr;qDr lansgksa ls 
ijs lkfcr djus ds fy, ck/; gS & cpko i{k ds lk{kh dh fo'oluh;rk dk ewY; 
vfHk;kstu i{k ds lk{kh ds leku gksrk gS vkSj mlds lk{; dks dsoy blfy, ugha 
udkjuk pkfg, fd mldk ijh{k.k cpko esa fd;k x;k gSA ¼gfjizlkn yky JhokLro 
¼Jh½ ¼e`rd½ }kjk fof/kd izfrfuf/k fo- e-iz- jkT;½	 …2079

Criminal Practice – Evidence of Police Officers – Held – Evidence of 
prosecution witnesses cannot be disbelieved merely on ground that the said 
witnesses are police officers. [Dheeraj Gupta Vs. State of M.P.] (DB)…*62

nkf.Md i)fr & iqfyl vf/kdkfj;ksa dk lk{; & vfHkfu/kkZfjr & vfHk;kstu 
lk{khx.k ds lk{; ij ek= bl vk/kkj ij vfo'okl ugha fd;k tk ldrk fd mDr 
lk{khx.k iqfyl vf/kdkjh gSaA ¼/khjt xqIrk fo- e-iz- jkT;½	 (DB)…*62

Criminal Practice – Hostile Witness – Effect – Held – Merely on ground 
that prosecution witnesses have turned hostile does not impact the entire 
prosecution version, if it is corroborated by a trustworthy witness. [Dheeraj 
Gupta Vs. State of M.P.] (DB)…*62

nkf.Md i)fr & i{knzksgh lk{kh & izHkko & vfHkfu/kkZfjr & ek= bl vk/kkj ij 
fd vfHk;kstu lk{khx.k i{knzksgh gks x;s gSa laiw.kZ vfHk;kstu fooj.k dks izHkkfor ugha 
djrk gS] ;fn og ,d fo'oluh; lk{kh }kjk laiq"V fd;k tkrk gSA ¼/khjt xqIrk fo- e-
iz- jkT;½	 (DB)…*62

Criminal Practice – Hostile Witness – Held – Evidence of witness 
declared hostile is not wholly effaced from record and that part of his 
evidence which is otherwise acceptable can be acted upon. [Hariprasad Lal 
Shrivastava (Shri) (Deceased) Through L.Rs. Vs. State of M.P.] …2079

nkf.Md i)fr & i{knzksgh lk{kh & vfHkfu/kkZfjr & i{knzksgh ?kksf"kr lk{kh dk 
lk{; vfHkys[k ls iw.kZr% ugha feVk;k x;k gS rFkk mlds lk{; ds ml fgLls ij dkjZokbZ 
dh tk ldrh gS tks vU;Fkk Lohdk;Z gSA ¼gfjizlkn yky JhokLro ¼Jh½ ¼e`rd½ }kjk 
fof/kd izfrfuf/k fo- e-iz- jkT;½	 …2079
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Criminal Practice – Medical Opinion – Held – Opinion given by 
medical witness need not be the last word on subject – Opinion shall be tested 
by Court – Value of medical evidence is only corroborative, it proves that the 
injuries could have been caused in the manner as alleged and nothing more. 
[Dheeraj Gupta Vs. State of M.P.] (DB)…*62

nkf.Md i)fr & fpfdRlh; jk; & vfHkfu/kkZfjr & fpfdRlh; lk{kh }kjk nh 
xbZ jk; dk fo"k; ij vafre 'kCn gksuk vko';d ugha & U;k;ky; }kjk jk; dk ijh{k.k 
fd;k tk,xk & fpfdRlh; lk{; dk ewY; dsoy laiks"kd gS] ;g lkfcr djrk gS fd 
pksVsa] vfHkdfFkr fd;s x;s <ax ls dkfjr dh xbZ gks ldrh gS ,oa blls vf/kd ughaA 
¼/khjt xqIrk fo- e-iz- jkT;½	 (DB)…*62

Criminal Practice – Postmortem Application – Contents – Held – There 
is no mandatory provision which provides mentioning of details of incident 
or crime number in the application for postmortem – Mere non-mentioning 
of crime number or details about alleged incident in the said application does 
not discredit the prosecution case. [Dheeraj Gupta Vs. State of M.P.] 
(DB)…*62

nkf.Md i)fr & 'ko ijh{k.k vkosnu & fo"k;&oLrq & vfHkfu/kkZfjr & ,slk 
dksbZ vkKkid mica/k ugha gS tks 'ko ijh{k.k ds fy, vkosnu esa ?kVuk ds fooj.k vFkok 
vijk/k Øekad dk mfYyf[kr fd;k tkuk micaf/kr djrk gS & dfFkr vkosnu eas ek= 
vijk/k Øekad vFkok vfHkdfFkr ?kVuk ds ckjs esa fooj.k dk mYys[k ugha djuk 
vfHk;kstu izdj.k dks vfo'oluh; ugha cukrkA ¼/khjt xqIrk fo- e-iz- jkT;½	

(DB)…*62

Criminal Practice – Sensational/Non-Sensational Case – Investigation 
– Held – All criminal cases whether “sensational” or “non-sensational” 
require a similar kind of investigation without drawing any distinction – 
Prosecution cannot draw a distinction on its own by saying that a particular 
case would be treated as a “sensational case” and an extra and vigilant 
investigation shall be done and another case of similar nature can be 
investigated in a most casual manner. [Malkhan Singh Vs. State of M.P.] 

…*52

nkf.Md i)fr & laosnu'khy@vlaosnu'khy izdj.k & vUos"k.k & 
vfHkfu/kkZfjr & lHkh nkf.Md izdj.kksa esa pkgs **laosnu'khy gksa** vFkok 
**vlaosnu'khy**] fcuk dksbZ foHksn fd;s ,d leku izdkj dk vUos"k.k visf{kr gS & 
vfHk;kstu vius vki esa ;g dgdj foHksn ugha dj ldrk fd ,d fof'k"V izdj.k dks 
**laosnu'khy izdj.k** ekuk tk,xk vkSj ,d vfrfjDr ,oa lrdZ vUos"k.k fd;k tk,xk 
rFkk leku Lo:i ds ,d vU; izdj.k esa vR;ar vukSipkfjd <ax ls vUos"k.k fd;k tk 
ldrk gSA ¼ey[kku flag fo- e-iz- jkT;½	 …*52
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Criminal Practice – Statement u/S 161 Cr.P.C. and Deposition before 
Court – Held – Apex Court concluded that otherwise creditworthy and 
reliable evidence of an eyewitness would not be rejected merely because of a 
particular statement made by witness before Court does not find place in 
statement recorded u/S 161 Cr.P.C. [Satish @ Gudda Vs. State of M.P.] 

…1785

nkf.Md i)fr & na-iz-la- dh /kkjk 161 ds varxZr dFku ,oa U;k;ky; ds le{k 
vfHklk{; & vfHkfu/kkZfjr & loksZPp U;k;ky; us ;g fu"df"kZr fd;k gS fd ,d p{kqn'khZ 
lk{kh ds Hkjkslsean ,oa fo'oluh; lk{; dks vU;Fkk vLohdkj ugha fd;k tk,xk ek= 
D;ksafd U;k;ky; ds le{k lk{kh }kjk fn;s x;s ,d fof'k"V dFku dks na-iz-la- dh /kkjk 
161 ds varxZr vfHkfyf[kr fd;s x;s dFku esa LFkku izkIr ugha gSA ¼lrh'k mQZ xqM~Mk 
fo- e-iz- jkT;½	 …1785

Criminal Practice – Testimony of Injured Witness – Held – Testimony 
of injured witness stand on a higher pedestal than other witnesses and is 
considered reliable with a built-in- guarantee of his presence at the scene of 
occurrence. [Lokman Vs. State of M.P.] …*64

nkf.Md i)fr & vkgr lk{kh dk ifjlk{; & vfHkfu/kkZfjr & vkgr lk{kh dk 
ifjlk{; vU; lk{khx.k dh rqyuk esa ,d mPprj LFkku ij gksrk gS rFkk ?kVukLFky ij 
mldh mifLFkfr dh varfuZfgr xkjaVh gksus ls fo'oluh; ekuk tkrk gSA ¼yksdeu fo- e-
iz- jkT;½	 …*64

Criminal Practice – Two Possible Views – Held – If two views are 
possible on evidence produced in a case, one indicating guilt of accused and 
other to his innocences, the view which favours the accused must be adopted. 
[Chotu @ Tinku @ Kirpal Vs. State of M.P.] (DB)…*48

nkf.Md i)fr & nks laHko n`f"Vdks.k & vfHkfu/kkZfjr & ;fn ,d izdj.k esa 
izLrqr fd;s x;s lk{; ij nks n`f"Vdks.k laHko gSa] ,d vfHk;qDr dh nksf"krk n'kkZrk gS 
rFkk nwljk mldh funksZf"krk dks n'kkZrk gS] tks n`f"Vdks.k vfHk;qDr ds i{k esa gS mls 
viuk;k tkuk pkfg,A ¼NksVw mQZ fVadw mQZ fdjiky fo- e-iz- jkT;½	 (DB)…*48

Criminal Procedure Code, 1973 (2 of 1974), Section 2(d) & 378(4) – 
Appeal against Acquittal – Jurisdiction of Court – Victim is not required to file 
appeal u/S 378(4) before High Court – Such appeal lie to the Court to which 
an appeal ordinarily lies against order of conviction i.e. Court of Session and 
not High Court – Only in case of complaint defined in Section 2(d) Cr.P.C., 
where allegations were made orally or in writing to Magistrate, in case of 
acquittal, appeal shall lie before High Court u/S 378(4) Cr.P.C. [Madhukar 
Patle Vs. State of M.P.] …*65

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 2¼d½ o 378¼4½ & nks"keqfDr ds 
fo:) vihy & U;k;ky; dh vf/kdkfjrk & ihfM+r }kjk mPp U;k;ky; ds le{k /kkjk 
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378¼4½ ds varxZr vihy izLrqr dh tkuk visf{kr ugha gS & ,slh vihy ml U;k;ky; esa 
gksxh ftlesa nks"kflf) ds vkns'k ds fo:) lkekU;r% vihy gksrh gS vFkkZr~ l= 
U;k;ky; esa rFkk u fd mPp U;k;ky; esa & dsoy na-iz-la- dh /kkjk 2¼d½ esa ifjHkkf"kr 
ifjokn ds izdj.k esa] tgka eftLVsªV dks ekSf[kd vFkok fyf[kr :i esa vfHkdFku fd;s 
x;s Fks] nks"keqfDr ds izdj.k esa] vihy na-iz-la- dh /kkjk 378¼4½ ds varxZr mPp U;k;ky; 
ds le{k gksxhA ¼e/kqdj iVys fo- e-iz- jkT;½	 …*65

Criminal Procedure Code, 1973 (2 of 1974), Section 2(l) & 154 – See 
–Insecticides Act, 1968, Section 29 [Amrutlal Sanghani Vs. State of M.P.] …*47

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 2¼l½ o 154 & ns[ksa & dhVuk'kh 
vf/kfu;e] 1968] /kkjk 29 ¼ve`ryky la?kkuh fo- e-iz- jkT;½	 …*47

Criminal Procedure Code, 1973 (2 of 1974), Section 64 – Service of 
Summons – Held – U/S 64 Cr.P.C., notice is to be served over an adult male 
member of the family – Applicant specifically submitted that he is unmarried 
thus, factum of service of summons to his wife by police officers appears to be 
misplaced. [Shivam Sharma Vs. State of M.P.] …1810

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 64 & leu dh rkehy & 
vfHkfu/kkZfjr & na-iz-la- dh /kkjk 64 ds varxZr] uksfVl dh rkehy ifjokj ds fdlh 
o;Ld iq:"k lnL; dks dh tkuk pkfg, & vkosnd us fofufnZ"V :i ls ;g fuosfnr 
fd;k gS fd og vfookfgr gS vr%] iqfyl vf/kdkjhx.k }kjk mldh iRuh dks leu 
rkehy fd;s tkus dk rF; vuqi;qDr izrhr gksrk gSA ¼f'koe 'kekZ fo- e-iz- jkT;½

	 …1810

Criminal Procedure Code, 1973 (2 of 1974), Section 64 and High Court 
of Madhya Pradesh Rules, 2008, Chapter XV, Rule 11 – Service of Summons – 
Held – Rule 11 of 2008 Rules is in respect of service of summons/notice issued 
in writ jurisdiction because of original nature of litigation and summons/ 
notice in other cases arising out of Court proceedings of District Court are to 
be served through the mechanism provided in CPC, Cr.P.C., Civil Court 
Manual or Criminal Court Manual as the case may be. [Shivam Sharma Vs. 
State of M.P.] …1810

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 64 ,oa e/; izns'k mPp U;k;ky; 
fu;e] 2008] v/;k; XV] fu;e 11 & leu dh rkehy & vfHkfu/kkZfjr & 2008 ds 
fu;eksa dk fu;e 11 eqdnesa ds ewy Lo:i ds dkj.k fjV vf/kdkfjrk esa tkjh fd;s x;s 
leu@uksfVl dh rkehy ds laca/k eas gS rFkk ftyk U;k;ky; dh U;k;ky; dk;Zokfg;ksa 
ls mRiUu gksus okys vU; izdj.kksa esa leu@uksfVl dh rkehy fl-iz-la-]
na-iz-la-] flfoy U;k;ky; funsZf'kdk vFkok nkf.Md U;k;ky; funsZf'kdk ;Fkk izdj.k] 
buesa micaf/kr izfØ;k ds ek/;e ls dh tkrh gSaA ¼f'koe 'kekZ fo- e-iz- jkT;½	 …1810

46 INDEX



Criminal Procedure Code, 1973 (2 of 1974), Section 64 & 439(2) – 
Cancellation of Bail – Service of Summons – Held – Endorsement over 
envelope/registered AD shows that because of incomplete address, notice 
could not be served – Summons in respect of application of cancellation of 
bail was not duly served on applicant/accused – Since his personal liberty 
was involved, it was imperative that he should have been given a chance to 
canvass his case – Order of cancellation of bail is recalled – Application for 
cancellation of bail is restored – Application allowed. [Shivam Sharma Vs. 
State of M.P.] …1810

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 64 o 439¼2½ & tekur jn~n dh 
tkuk & leu dh rkehy & vfHkfu/kkZfjr & fyQkQs@jftLVªh jlhnh ij i`"Bkadu ;g 
n'kkZrk gS fd viw.kZ irs ds dkj.k] uksfVl rkehy ugha fd;k tk ldk & 
vkosnd@vfHk;qDr dks tekur jn~n fd;s tkus ds vkosnu ds laca/k esa lE;d~ :i ls 
leu rkehy ugha fd;k x;k Fkk & pwafd mldh O;fDrxr Lora=rk 'kkfey Fkh] blfy, 
;g vfuok;Z Fkk fd mls mlds izdj.k esa er j[kus dk ,d ekSdk fn;k tkuk pkfg, Fkk 
& tekur jn~n djus dk vkns'k okil fy;k x;k & tekur jn~n fd;s tkus gsrq vkosnu 
iqu% LFkkfir & vkosnu eatwjA ¼f'koe 'kekZ fo- e-iz- jkT;½	 …1810

Criminal Procedure Code, 1973 (2 of 1974), Sections 91, 207 & 482 – 
Scope – Held – Accused is only entitled to that material which the prosecution 
relies upon in Court – Accused cannot be entitled to all material or all matter 
of investigation done by prosecution which does not have a bearing on the 
case or is not related to accused in any manner whatsoever – Application 
dismissed. [Pradeep Raghuwanshi Vs. Central Bureau of Investigation] 

(DB)…2107

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk,¡ 91] 207 o 482 & O;kfIr & 
vfHkfu/kkZfjr & vfHk;qDr dsoy mlh lkexzh dk gdnkj gS ftl ij vfHk;kstu 
U;k;ky; esa fuHkZj djrk gS & vfHk;qDr lHkh lkexzh vFkok vfHk;kstu }kjk dh xbZ tkap 
ds lHkh fo"k;ksa dk gdnkj ugha gks ldrk ftudk izdj.k ls dksbZ laca/k ugha gS vFkok 
vfHk;qDr ls fdlh Hkh rjhds ls lacaf/kr ugha gS & vkosnu [kkfjtA ¼iznhi j?kqoa'kh fo- 
lsUVªy C;wjks vkWQ bUosfLVxs'ku½	 (DB)…2107

Criminal Procedure Code, 1973 (2 of 1974), Section 125 –  Adjustment 
of Amount – Held – Apex Court concluded that if applications are filed under 
different statutes, then while calculating amount of compensation, Court can 
always adjust and take into consideration the maintenance amount awarded 
under different Acts. [Farjana (Smt.) Vs. Rashid] …*50

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 & jkf'k dk lek;kstu & 
vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k gS fd ;fn fofHkUu dkuwuksa ds 
varxZr vkosnu izLrqr fd;s tkrs gSa] rks izfrdj dh jkf'k dh x.kuk djrs le;] 
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U;k;ky; lnSo fofHkUu vf/kfu;eksa ds varxZr iznku dh xbZ Hkj.k&iks"k.k dh jkf'k dks 
lek;ksftr rFkk fopkj esa ys ldrk gSA ¼Qjtkuk ¼Jherh½ fo- jkf'kn½	 …*50

Criminal Procedure Code, 1973 (2 of 1974), Section 125 – Cruelty – 
Held – Merely because wife has instituted cases under other provisions of 
law, it cannot be said to be a cruel act on her part – No Court can restrain a 
person from filing legally permissible remedies. [Farjana (Smt.) Vs. Rashid] 
 …*50

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 & Øwjrk & vfHkfu/kkZfjr & 
ek= D;ksafd iRuh us fof/k ds vU; mica/kksa ds varxZr izdj.k lafLFkr fd;s gSa] bls mldh 
vksj ls ,d Øwj d`R; ugha dgk tk ldrk & dksbZ Hkh U;k;ky; fdlh O;fDr dks fof/k 
}kjk vuqKs; mipkjksa dks izLrqr djus ls vo:) ugha dj ldrkA ¼Qjtkuk ¼Jherh½ fo- 
jkf'kn½	 …*50

Criminal Procedure Code, 1973 (2 of 1974), Section 125 – Entitlement – 
Income of Husband & Wife – Held – Merely because wife is literate and more 
qualified than husband, merely on the said ground, it cannot be expected that 
wife must earn her livelihood because it is the prime duty of husband to 
maintain her wife – Fact of wife living separately without any reasonable 
cause not established – Maintenance to wife granted from date of application 
– Application allowed. [Farjana (Smt.) Vs. Rashid] …*50

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 & gdnkjh & ifr o iRuh dh 
vk; & vfHkfu/kkZfjr & ek= D;ksafd iRuh lk{kj gS rFkk ifr ls vf/kd vfgZr gS] dsoy 
mDr vk/kkj ij] ;g vis{kk ugha dh tk ldrh fd iRuh dks viuh thfodk vftZr djuh 
pkfg, D;ksafd viuh iRuh dk Hkj.k&iks"k.k djuk ifr dk eq[; drZO; gS & fcuk fdlh 
;qfDr;qDr dkj.k ds iRuh ds i`Fkd jgus dk rF; LFkkfir ugha & vkosnu dh frfFk ls 
iRuh dks Hkj.k&iks"k.k iznku fd;k x;k & vkosnu eatwjA ¼Qjtkuk ¼Jherh½ fo- jkf'kn½	
 …*50

Criminal Procedure Code, 1973 (2 of 1974), Section 125 – Entitlement – 
Quantum – Held – Apex Court concluded that if husband is an able bodied 
person, he cannot run away from liability of making payment of 
maintenance only on ground of meager salary – Considering price index, 
requirement of minor child as well as price of goods of daily needs, wife and 
minor child granted Rs. 5000 pm and Rs. 3000 pm as maintenance from date 
of application. [Farjana (Smt.) Vs. Rashid] …*50

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 & gdnkjh & ek=k & 
vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k gS fd ;fn ifr 'kkjhfjd :i ls ,d 
l{ke O;fDr gS] rks dsoy vYi osru ds vk/kkj ij og Hkj.k&iks"k.k ds Hkqxrku ds 
nkf;Ro ls Hkkx ugha ldrk & ewY; lwpdkad] vo;Ld ckyd dh vko';drk ds 
lkFk&lkFk nSfud t:jrksa dh oLrqvksa dh dher ij fopkj djrs gq,] iRuh rFkk 
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vo;Ld ckyd dks vkosnu dh frfFk ls 5000@& :- izfrekg ,oa 3000@& :- izfrekg 
Hkj.k&iks"k.k ds :i esa iznku fd;s x;sA ¼Qjtkuk ¼Jherh½ fo- jkf'kn½	 …*50

Criminal Procedure Code, 1973 (2 of 1974), Section 125 and Constitution 
– Article 20(3) – Production of Salary Slip – Witness against Himself – Held – 
Present case relates to Section 125 Cr.P.C., husband is not an accused and 
there is no question of his conviction – Protection granted under Article 20(3) 
does not apply to husband. [Rashi Gupta (Smt.) Vs. Gaurav Gupta] …*57

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 ,oa lafo/kku & vuqPNsn 
20¼3½ & osru iphZ izLrqr dh tkuk & Lo;a ds fo:) lk{kh & vfHkfu/kkZfjr & orZeku 
izdj.k na-iz-la- dh /kkjk 125 ls lacaf/kr gS] ifr ,d vfHk;qDr ugha gS ,oa ;gk¡ mldh 
nks"kflf) dk dksbZ iz'u ugha gS & vuqPNsn 20¼3½ ds varxZr iznku fd;k x;k laj{k.k 
ifr ij ykxw ugha gksrkA ¼jkf'k xqIrk ¼Jherh½ fo- xkSjo xqIrk½	 …*57

Criminal Procedure Code, 1973 (2 of 1974), Section 125 and Constitution 
– Article 21 – Production of Salary Slip – Right to Privacy – Held – Wife cannot 
be held to be a stranger, she is entitled to know salary of husband – Where 
financial status of parties is one of the relevant consideration for 
adjudication of quantum of maintenance, then asking husband to produce 
his salary slip cannot be termed as violation of his privacy – It cannot be said 
to be depriving husband of his life and personal liberty. [Rashi Gupta (Smt.) 
Vs. Gaurav Gupta] …*57

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 ,oa lafo/kku & vuqPNsn 21 
& osru iphZ izLrqr dh tkuk & ,dkarrk dk vf/kdkj & vfHkfu/kkZfjr & iRuh dks 
vifjfpr ugha Bgjk;k tk ldrk] og ifr dk osru tkuus dh gdnkj gS & tgka 
i{kdkjksa dh foRrh; fLFkfr Hkj.kiks"k.k dh ek=k ds U;k;fu.kZ;u ds fy, lqlaxr fopkj 
esa ls ,d gS] rks ifr dks mldh osru iphZ izLrqr djus ds fy, dguk mlds ,dkarrk ds 
vf/kdkj dk mYya?ku ugha dgk tk ldrk & bls ifr dks mlds izk.k ,oa nSfgd Lora=rk 
ls oafpr j[kuk ugha dgk tk ldrkA ¼jkf'k xqIrk ¼Jherh½ fo- xkSjo xqIrk½	 …*57

Criminal Procedure Code, 1973 (2 of 1974), Section 154 – Scope – Held 
– FIR is not a substantive piece of evidence – Prosecution cannot base its case 
solely on FIR – It can only be viewed as previous statement for purpose of 
either corroborating by its maker or for contradicting him. [Siroman Singh 
Vs. State of M.P.] …1777

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 & O;kfIr & vfHkfu/kkZfjr & 
izFke lwpuk izfrosnu lk{; dk ,d lkjHkwr Hkkx ugha gS & vfHk;kstu vius izdj.k dks 
,dek= izFke lwpuk izfrosnu ij vk/kkfjr ugha dj ldrk & bls ;k rks blds drkZ 
}kjk larqf"V djus ;k mldk fojks/kkHkkl djus ds iz;kstu ls dsoy iwoZ dFku ds :i esa 
ns[kk tk ldrk gSA ¼fljkseu flag fo- e-iz- jkT;½	 …1777
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Criminal Procedure Code, 1973 (2 of 1974), Section 154 – See – 
Essential Commodities Act, 1955, Sections 2(A), 3 & 7 [Amrutlal Sanghani Vs. 
State of M.P.] …*47

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 & ns[ksa & vko';d oLrq 
vf/kfu;e] 1955] /kkjk,¡ 2¼A½] 3 o 7 ¼ve`ryky la?kkuh fo- e-iz- jkT;½	 …*47

Criminal Procedure Code, 1973 (2 of 1974), Section 154 & 155 – See – 
Police Regulations, M.P., Regulation 583 & 634 [Kamta Prasad Sharma Vs. 
State of M.P.] …1846

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 o 155 & ns[ksa & iqfyl 
fofu;eu] e-Á-] fofu;e 583 o 634 ¼dkerk izlkn 'kekZ fo- e-iz- jkT;½	 …1846

Criminal Procedure Code, 1973 (2 of 1974), Section 154 & 161 and 
Evidence Act (1 of 1872), Section 32 – Dying Declaration – Held – Case lodged 
u/S 307 IPC – After 1 year 3 months of incident, victim expired due to 
Diarrhea (natural death), she expired prior to her evidence before Court – 
Held – Victim not expired due to injuries sustained in incident, therefore trial 
Court erred in treating FIR & statement of victim u/S 161 Cr.P.C. as dying 
declaration – Accused could not get opportunity to cross-examine the victim 
– No substantive evidence in the case – Conviction set aside – Appeal allowed. 
[Siroman Singh Vs. State of M.P.] …1777

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 o 161 ,oa lk{; vf/kfu;e 
¼1872 dk 1½] /kkjk 32 & e`R;qdkfyd dFku & vfHkfu/kkZfjr & Hkk-na-la- dh /kkjk 307 ds 
varxZr izdj.k ntZ fd;k x;k & ?kVuk ds ,d o"kZ rhu ekg ds i'pkr~] Mk;fj;k@nLr 
ds dkj.k ihfM+rk dh e`R;q ¼izkd`frd e`R;q½ gqbZ] U;k;ky; ds le{k mlds lk{; ds iwoZ 
gh mldh e`R;q gks xbZ & vfHkfu/kkZfjr & ?kVuk esa vkbZ pksVksa ds dkj.k ihfM+rk dh e`R;q 
ugha gqbZ] vr% fopkj.k U;k;ky; us izFke lwpuk izfrosnu o na-iz-la- dh /kkjk 161 ds 
varxZr ihfM+rk ds dFku dks e`R;qdkfyd dFku ekuus esa xyrh dh gS & vfHk;qDr dks 
ihfM+rk dk izfr&ijh{k.k djus dk volj izkIr ugha gks ldk & izdj.k esa dksbZ lkjHkwr 
lk{; ugha & nks"kflf) vikLr & vihy eatwjA ¼fljkseu flag fo- e-iz- jkT;½	 …1777

Criminal Procedure Code, 1973 (2 of 1974), Section 154 & 482 – FIR – 
Scope of Judicial Review – Held – Scope of judicial review at the stage of FIR 
is very limited – Court cannot examine the correctness of allegations – If 
allegations do not prima facie constitute any offence or make out a case 
against accused, FIR can be interfered with – Apex Court concluded that 
FIR can be interfered with if it does not disclose a cognizable offence. 
[Amrutlal Sanghani Vs. State of M.P.] …*47

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 o 482 & izFke lwpuk 
izfrosnu & U;kf;d iqufoZyksdu dh O;kfIr & vfHkfu/kkZfjr & izFke lwpuk izfrosnu ds 
izØe ij U;kf;d iqufoZyksdu dh O;kfIr cgqr lhfer gS & U;k;ky; vfHkdFkuksa dh 

50 INDEX



lR;rk dk ijh{k.k ugha dj ldrk & ;fn vfHkdFku izFke n`"V~;k dksbZ vijk/k xfBr 
ugha djrs gSa ;k vfHk;qDr ds fo:) dksbZ izdj.k ugha cukrs gSa] rks izFke lwpuk izfrosnu 
esa gLr{ksi fd;k tk ldrk gS & loksZPp U;k;ky; us fu"df"kZr fd;k gS fd izFke lwpuk 
izfrosnu esa gLr{ksi fd;k tk ldrk gS ;fn og ,d laKs; vijk/k izdV ugha djrk gksA 
¼ve`ryky la?kkuh fo- e-iz- jkT;½	 …*47

Criminal Procedure Code, 1973 (2 of 1974), Section 154 & 482 – See – 
Food Safety and Standard Act, 2006, Sections 42, 51 & 68 [Rohit Sahu Vs. 
State of M.P.] …*58

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 o 482 & ns[ksa & [kk| lqj{kk 
vkSj ekud vf/kfu;e] 2006] /kkjk,¡ 42] 51 o 68 ¼jksfgr lkgw fo- e-iz- jkT;½	 …*58

Criminal Procedure Code, 1973 (2 of 1974), Section 157 – Compliance – 
Held – In present case, there is no delay in filing the FIR, therefore mere non-
compliance of Section 157 is of no consequence. [Dheeraj Gupta Vs. State of 
M.P.] (DB)…*62

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 157 & vuqikyu & vfHkfu/kkZfjr 
& orZeku izdj.k esa] izFke lwpuk izfrosnu izLrqr djus eas dksbZ foyac ugha gS] vr% ek= 
/kkjk 157 ds vuuqikyu dk dksbZ ifj.kke ugha gSA ¼/khjt xqIrk fo- e-iz- jkT;½

(DB)…*62

Criminal Procedure Code, 1973 (2 of 1974), Section 161 – Delay in 
Recording Statement – Held – Merely on ground of delay in recording police 
statement, the entire prosecution story cannot be disbelieved. [Dheeraj 
Gupta Vs. State of M.P.] (DB)…*62

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 161 & dFku vfHkfyf[kr djus eas 
foyac & vfHkfu/kkZfjr & ek= iqfyl dFku vfHkfyf[kr djus esa gq;s foyac ds vk/kkj ij] 
laiw.kZ vfHk;kstu dgkuh ij vfo'okl ugha fd;k tk ldrkA ¼/khjt xqIrk fo- e-iz- 
jkT;½	 (DB)…*62

Criminal Procedure Code, 1973 (2 of 1974), Section 161 – Statement of 
Witnesses – Delay – Held – Apex Court concluded that delay in recording of 
statements of witnesses although they were or could be available for 
examination when IO visited scene of occurrence or soon thereafter, would 
cast a doubt upon prosecution – In present case, statements recorded after 2 
months of lodging FIR – No explanation by prosecution for such inordinate 
delay. [Arvind Singh Gurjar Vs. State of M.P.] (DB)…*78

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 161 & lk{khx.k ds dFku & 
foyac & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd lk{khx.k ds dFku 
vfHkfyf[kr djus esa foyac] tcfd os tc vUos"k.k vf/kdkjh us ?kVukLFky dk nkSjk 
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fd;k ;k mlds rqjar i'pkr~ ijh{k.k ds fy, miyC/k Fks vFkok gks ldrs Fks] vfHk;kstu 
ij lansg mRiUu djsaxs & orZeku izdj.k esa] izFke lwpuk fjiksVZ ntZ gksus ds 2 ekg 
i'pkr~ dFku vfHkfyf[kr fd;s x;s & vlk/kkj.k foyac ds fy, vfHk;kstu }kjk dksbZ 
Li"Vhdj.k ugha fn;k x;kA ¼vjfoUn flag xqtZj fo- e-iz- jkT;½	 (DB)…*78

Criminal Procedure Code, 1973 (2 of 1974), Section 195 & 340 – 
Preliminary Enquiry – Held – By proceeding u/S 340 Cr.P.C., Court does not 
record guilt of accused, but it is merely a prima facie opinion that it is 
expedient in interest of justice that an inquiry should be made into the 
alleged offence – Where Court is otherwise in a position to form an opinion 
regarding making of complaint, then Court may dispense with preliminary 
inquiry. [Manmohan Singh Vs. State of M.P.] …*88

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 195 o 340 & izkjafHkd tkap & 
vfHkfu/kkZfjr & na-iz-la- dh /kkjk 340 dh dk;Zokgh }kjk U;k;ky; vfHk;qDr  dk nks"k 
vfHkfyf[kr ugha djrk gS] ijarq ;g ek= ,d izFke n`"V~;k jk; gS fd U;k;fgr esa ;g 
lehphu gS fd dfFkr vijk/k dh tkap dh tk;s & tgka U;k;ky; f'kdk;r djus ds 
laca/k eas vU;Fkk jk; cukus dh fLFkfr esa gks] rc U;k;ky; izkjafHkd tkap ls vfHkeqfDr 
iznku dj ldrk gSA ¼eueksgu flag fo- e-iz- jkT;½	 …*88

Criminal Procedure Code, 1973 (2 of 1974), Section 200 & 202 – 
Enquiry – Scope – Held – Enquiry u/S 202 Cr.P.C. is of a limited nature to find 
out as to whether there is a prima facie case to issue process against the person 
accused of the offence or not – Evidence is not required to be meticulously 
appreciated – Revisional Court exceeded its jurisdiction by meticulously 
appreciating the evidence/material available on record – Impugned order 
quashed – Complaint restored – Revision allowed. [Snehlata (Smt.) Vs. 
Vireshwar Singh] …*72

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 200 o 202 & tkap & O;kfIr & 
vfHkfu/kkZfjr & na-iz-la- dh /kkjk 202 ds varxZr tkap ;g irk yxkus gsrq lhfer Lo:i 
dh gS fd D;k vijk/k ds vfHk;qDr O;fDr ds fo:) vknsf'kdk tkjh djus dk izFke 
n`"V~;k izdj.k gS vFkok ugha & lk{; dk iwjh ckjhdh ls ewY;kadu fd;k tkuk visf{kr 
ugha gS & vfHkys[k ij miyC/k lk{;@lkexzh dk iwjh ckjhdh ls ewY;kadu dj iqujh{k.k 
U;k;ky; viuh vf/kdkfjrk ls ckgj x;k & vk{ksfir vkns'k vfHk[kafMr & ifjokn 
iqu%LFkkfir & iqujh{k.k eatwjA ¼Lusgyrk ¼Jherh½ fo- ohjs'oj flag½	 …*72

Criminal Procedure Code, 1973 (2 of 1974), Section 200 & 203 – Delay – 
Held – When cognizance is not barred by limitation, complaint cannot be 
dismissed u/S 203 Cr.P.C. on ground that it was filed belatedly – If Court 
after recording evidence, concludes that plausible explanation for delay has 
been given, then the delay in filing complaint would be of no importance. 
[Snehlata (Smt.) Vs. Vireshwar Singh] …*72
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n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 200 o 203 & foyac & 
vfHkfu/kkZfjr & tc laKku ifjlhek }kjk oftZr ugha gS] na-iz-la- dh /kkjk 203 ds varxZr 
ifjokn dks bl vk/kkj ij [kkfjt ugha fd;k tk ldrk fd og foyac ls izLrqr fd;k 
x;k Fkk & ;fn U;k;ky; lk{; vfHkfyf[kr djus ds i'pkr~] ;g fu"df"kZr djrk gS fd 
foyac ds fy, laHkkO; Li"Vhdj.k fn;k x;k gS] rks ifjokn izLrqr djus esa gq, foyac dk 
dksbZ egRo ugha gksxkA ¼Lusgyrk ¼Jherh½ fo- ohjs'oj flag½	 …*72

Criminal Procedure Code, 1973 (2 of 1974), Section 256 – Absence of 
Complainant – Dismissal of Case – Held – In complaint case, matter was fixed 
for consideration of compromise application – Person whom hurt has been 
caused can compound the offence u/S 323 IPC without permission of Court – 
On singular absence of complainant, Court ought to have adjourn the case 
instead of dismissing it and acquitting accused persons – It was obligatory for 
Magistrate to decide the compromise application – Trial Court has not 
exercised its discretion properly and judicially – Impugned order set aside – 
Appeal allowed. [Mohd. Irfan Qureshi Vs. Nayeem Khan]	 …*68

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 256 & ifjoknh dh vuqifLFkfr & 
izdj.k dh [kkfjth & vfHkfu/kkZfjr & ifjokn izdj.k eas] ekeyk le>kSrk vkosnu ij 
fopkj djus gsrq fu;r Fkk & O;fDr ftls migfr dkfjr gqbZ gS] og Hkk-na-la- dh /kkjk 
323 ds varxZr] U;k;ky; dh vuqefr ds fcuk vijk/k dk 'keu dj ldrk gS & ifjoknh 
dh ek= ,d vuqifLFkfr ij] U;k;ky; dks izdj.k dks [kkfjt djus ,oa vfHk;qDrx.k dks 
nks"keqDr djus ds ctk; LFkfxr djuk pkfg, Fkk & le>kSrk vkosnu dk fofu'p; 
djuk eftLVsªV ds fy, ck/;dj Fkk & fopkj.k U;k;ky; us mfpr :i ls rFkk U;kf;d 
:i ls vius foosdkf/kdkj dk iz;ksx ugha fd;k & vk{ksfir vkns'k vikLr & vihy 
eatwjA ¼eks- bjQku dqjS'kh fo- ubZe [kku½ …*68

Criminal Procedure Code, 1973 (2 of 1974), Section 307 – See – Penal 
Code, 1860, Sections 302, 364 & 201 [Sanjay Vs. State of M.P.] (DB)…1795

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 307 & ns[ksa & n.M lafgrk] 1860] 
/kkjk,¡ 302] 364 o 201 ¼lat; fo- e-iz- jkT;½	 (DB)…1795

Criminal Procedure Code, 1973 (2 of 1974), Section 313 – See – Penal 
Code, 1860, Section 143 & 494 [Kailash Vs. Gordhan] …1920

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 313 & ns[ksa & n.M lafgrk] 1860] 
/kkjk 143 o 494 ¼dSyk'k fo- xksj/ku½	 …1920

Criminal Procedure Code, 1973 (2 of 1974), Section 313 and Evidence 
Act (1 of 1872), Section 106 – Burden of Proof – Held – Appellant neither in his 
statement u/S 313 Cr.P.C. nor anywhere gave explanation as to when, where 
and how he parted the company of deceased – As he fails to offer any 
explanation on basis of facts within his special knowledge, he fails to 
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discharge the burden cast upon him u/S 106 of Evidence Act. [Sanjay Vs. 
State of M.P.] (DB)…1795

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 313 ,oa lk{; vf/kfu;e ¼1872 
dk 1½] /kkjk 106 & lcwr dk Hkkj & vfHkfu/kkZfjr & vihykFkhZ us u rks na-iz-la- dh /kkjk 
313 ds varxZr mlds dFku esa u gh vkSj dgha Hkh ;g Li"Vhdj.k fn;k gS fd og dc] 
dgka vkSj dSls e`rd ds lkFk ls vyx gqvk & pwafd og mlds fo'ks"k Kku ds Hkhrj rF;ksa 
ds vk/kkj ij dksbZ Li"Vhdj.k nsus esa vlQy jgk] og lk{; vf/kfu;e dh /kkjk 106 ds 
varxZr ml ij vk;s Hkkj dk mUekspu djus esa vlQy jgkA ¼lat; fo- e-iz- jkT;½

(DB)…1795

Criminal Procedure Code, 1973 (2 of 1974), Section 319 – See – 
Negotiable Instruments Act, 1881, Section 138 & 141 [Mahesh Singh Jadon 
Vs. Shri Radha Sharan Dubey] …1969

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 319 & ns[ksa & ijØkE; fy[kr 
vf/kfu;e] 1881] /kkjk 138 o 141 ¼egs'k flag tknkSu fo- Jh jk/kk 'kj.k nqcs½	 …1969

Criminal Procedure Code, 1973 (2 of 1974), Sections 362, 439(2) & 482 
– Cancellation of Bail – Opportunity of Hearing – Held – If any party intend to 
seek recalling of order earlier passed by this Court in criminal jurisdiction on 
pretext of non-opportunity of hearing then bar created u/S 362 Cr.P.C. does 
not come. [Shivam Sharma Vs. State of M.P.]  …1810

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk,¡ 362] 439¼2½ o 482 & tekur 
jn~n dh tkuk & lquokbZ dk volj & vfHkfu/kkZfjr & ;fn dksbZ i{kdkj lquokbZ dk 
volj u feyus ds cgkus nkf.Md vf/kdkfjrk esa bl U;k;ky; }kjk iwoZ esa ikfjr fd;s 
x;s vkns'k dks okil fy;s tkus dk vk'k; j[krk gS rks na-iz-la- dh /kkjk 362 ds varxZr 
l`ftr otZu ugha vkrk gSA ¼f'koe 'kekZ fo- e-iz- jkT;½	 …1810

Criminal Procedure Code, 1973 (2 of 1974), Section 372 & 378(1) & (2) 
– Appeal against Acquittal – Maintainability – Jurisdiction of Court – Held – 
No leave to appeal can be granted to State Government or victim to file 
appeal u/S 378(1) & (2) Cr.P.C. before High Court against acquittal order 
passed by Magistrate in cognizable and non-bailable offence – Appeal filed 
by victim and State before High Court not maintainable and thus dismissed. 
[Madhukar Patle Vs. State of M.P.] …*65

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 372 o 378¼1½ o ¼2½ & nks"keqfDr 
ds fo:) vihy & iks"k.kh;rk & U;k;ky; dh vf/kdkfjrk & vfHkfu/kkZfjr & jkT; 
ljdkj vFkok ihfM+r dks laKs; ,oa vtekurh; vijk/k esa eftLVsªV }kjk ikfjr 
nks"keqfDr ds vkns'k ds fo:) mPp U;k;ky; ds le{k na-iz-la- dh /kkjk 378¼1½ o ¼2½ ds 
varxZr vihy izLrqr djus gsrq dksbZ btktr iznku ugha dh tk ldrh & mPp U;k;ky; 
ds le{k ihfM+r ,oa jkT; }kjk izLrqr vihy iks"k.kh; ugha ,oa blfy, [kkfjtA ¼e/kqdj 
iVys fo- e-iz- jkT;½	 …*65
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Criminal Procedure Code, 1973 (2 of 1974), Section 378(1) & (2) 
[Amended vide Act No. 25 of 2005] – Appeal by Public Prosecutor – Held – As 
per direction of District Magistrate, Public Prosecutor may present an 
appeal before Court of Session against an order of acquittal passed by 
Magistrate in respect of cognizable and non-bailable offence. [Madhukar 
Patle Vs. State of M.P.] …*65

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 378¼1½ o ¼2½ [2005 ds vf/kfu;e 
Ø- 25 ds }kjk la'kksf/kr]& yksd vfHk;kstd }kjk vihy & vfHkfu/kkZfjr & ftyk 
eftLVsªV ds funs'k vuqlkj] yksd vfHk;kstd] laKs; ,oa vtekurh; vijk/k ds laca/k esa 
eftLVsªV }kjk ikfjr nks"keqfDr ds vkns'k ds fo:) l= U;k;ky; ds le{k vihy izLrqr 
dj ldrk gSA ¼e/kqdj iVys fo- e-iz- jkT;½	 …*65

Criminal Procedure Code, 1973 (2 of 1974), Section 397 & 482 – 
Quashment of Complaint – Scope of Interference – Held – While exercising 
inherent jurisdiction u/S 482 or revisional jurisdiction u/S 397 Cr.P.C. where 
complaint is sought to be quashed, it is not proper for High Court to consider 
the defence of accused or embark upon an inquiry in respect of merits of the 
accusation. [Mahesh Singh Jadon Vs. Shri Radha Sharan Dubey] …1969

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 397 o 482 & ifjokn vfHk[kafMr 
fd;k tkuk & gLr{ksi dh O;kfIr & vfHkfu/kkZfjr & na-iz-la- dh /kkjk 482 ds varxZr 
varfuZfgr vf/kdkfjrk vFkok /kkjk 397 ds varxZr iqujh{k.k vf/kdkfjrk dk iz;ksx djrs 
le;] tgka ifjokn dks vfHk[kafMr fd;k tkuk pkgk x;k gS] mPp U;k;ky; ds fy, 
vfHk;qDr ds cpko ij fopkj djuk vFkok vfHk;ksx ds xq.knks"kksa ds laca/k esa tkap vkjaHk 
djuk mfpr ugha gSA ¼egs'k flag tknkSu fo- Jh jk/kk 'kj.k nqcs½	 …1969

Criminal Procedure Code, 1973 (2 of 1974), Section 439 – Delay in Trial 
– Held – Accused shall be treated as innocent until proved guilty – Speedy 
trial is fundamental right of accused – He cannot be kept behind bar for 
indefinite period – Applicant is in custody since around 1 year, 4 months – 
Only two prosecution witness examined – No progress in trial – Bail 
application allowed. [Mahipat Singh Vs. State of M.P.] …*66

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 439 & fopkj.k esa foyac & 
vfHkfu/kkZfjr & vfHk;qDr dks funksZ"k ekuk tk,xk tc rd nks"kh lkfcr ugha gks tkrk & 
'kh?kz fopkj.k vfHk;qDr dk ekSfyd vf/kdkj gS & mls vfuf'pr vof/k ds fy, dkjkxkj 
esa ugha j[kk tk ldrk & vkosnd yxHkx ,d o"kZ pkj ekg ls vfHkj{kk esa gS & dsoy nks 
vfHk;kstu lk{kh dk ijh{k.k fd;k x;k & fopkj.k esa dksbZ izxfr ugha & tekur vkosnu 
eatwjA ¼eghir flag fo- e-iz- jkT;½ …*66

Criminal Procedure Code, 1973 (2 of 1974), Section 451/457 and Excise 
Act, M.P. (2 of 1915), Sections 34(1), 47-A(3) & 47-D – Interim Custody of 
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Vehicle – Jurisdiction – Held – Court having jurisdiction to try offences u/S 
34(1)(a) or 34(1)(b), shall not make any order about disposal, custody etc. of 
seized vehicle after it has received intimation about initiation of confiscation 
proceedings from Collector – On 20.10.2020, Magistrate had no jurisdiction 
to grant interim custody of seized vehicle as it has already received 
intimation of confiscation proceedings on 10.10.2020 from Collector – 
Application dismissed. [Aman Ahirwal Vs. State of M.P.] …*76

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 451@457 ,oa vkcdkjh 
vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk,¡ 34¼1½] 47&A¼3½ o 47&D & okgu dh varfje 
vfHkj{kk & vf/kdkfjrk & vfHkfu/kkZfjr & U;k;ky;] ftls /kkjk 34¼1½¼a½ vFkok /kkjk 
34¼1½¼b½ ds vijk/kksa ds fopkj.k dh vf/kdkfjrk gS] dysDVj ls tCrh dh dk;Zokgh 
vkjaHk djus dh lwpuk izkIr gksus ds i'pkr~ tCr okgu ds fuiVku] vfHkj{kk vkfn ds ckjs 
esa dksbZ vkns'k ugha djsxk & 20-10-2020 dks eftLVªsV ds ikl tCr okgu dh varfje 
vfHkj{kk iznku djus dh dksbZ vf/kdkfjrk ugha Fkh D;ksafd mls 10-10-2020 dks igys gh 
dysDVj }kjk tCrh dk;Zokgh dh lwpuk izkIr gks pqdh gS & vkosnu [kkfjtA ¼veu 
vfgjoky fo- e-iz- jkT;½ …*76

Criminal Procedure Code, 1973 (2 of 1974), Section 451 & 457 and 
Govansh Vadh Pratishedh Adhiniyam, M.P. (6 of 2004), Sections 4, 6, 9 & 11 – 
Illegal Transportation of Cattles – Jurisdiction of Magistrate – Held – 
Jurisdiction of JMFC not ousted from releasing the seized vehicle on interim 
custody as there is no rider in 2004 Act – Applicant not been convicted by any 
court for any offences under 2004 Act – No sufficient ground to dismiss 
application for interim custody of vehicle – Custody granted to petitioner 
with conditions. [Raees Vs. State of M.P.] …2102

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 451 o 457 ,oa xkSoa'k o/k Áfr"ks/k 
vf/kfu;e] e-Á- ¼2004 dk 6½] /kkjk,¡ 4] 6] 9 o 11 & i'kqvksa dk voS/k ifjogu & 
eftLVªsV dh vf/kdkfjrk & vfHkfu/kkZfjr & U;kf;d eftLVªsV izFke Js.kh ¼ts,e,Qlh½ 
dh vf/kdkfjrk vfHkx`ghr okgu dks varfje vfHkj{kk esa fueqZDr djus ls ckgj ugha gS 
D;ksafd 2004 ds vf/kfu;e esa dksbZ ijarqd@mica/k ugha gS & vkosnd dks 2004 ds 
vf/kfu;e ds varxZr fdUgha Hkh vijk/kksa ds fy, fdlh Hkh U;k;ky; }kjk nks"kfl) ugha 
fd;k x;k gS & okgu dh varfje vfHkj{kk gsrq vkosnu dks [kkfjt djus ds fy, dksbZ 
Ik;kZIr vk/kkj ugha & ;kph dks l'krZ vfHkj{kk iznku dh xbZA ¼jbZl fo- e-iz- jkT;½	 …2102

Criminal Procedure Code, 1973 (2 of 1974), Section 482 – Quashment 
of FIR – Held – After a long lapse of 20 years of execution of sale deed, 
complainant filed a private complaint alleging fraud, where JMFC directed 
to lodge FIR against applicants – It appears that complainant maliciously 
instituted criminal proceedings with ulterior motive – Permitting such 
criminal proceedings is nothing but a clear abuse of process of law – 

56 INDEX



Impugned order and FIR quashed – Application allowed. [Vijay Dandotiya 
Vs. State of M.P.] …1959

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 482 & izFke lwpuk izfrosnu dk 
vfHk[kafMr fd;k tkuk & vfHkfu/kkZfjr & foØ; foys[k ds fu"iknu ds 20 o"kZ ds yacs varjky 
ds i'pkr~] ifjoknh us diV dk vfHkdFku djrs gq, ,d futh ifjokn izLrqr fd;k] ftlesa 
JMFC us vkosndx.k ds fo:) izFke lwpuk izfrosnu ntZ djus gsrq funsf'kr fd;k & ;g 
izrhr gksrk gS fd ifjoknh us fo}s"kiwoZd varjLFk gsrq ds lkFk nkf.Md dk;Zokfg;ka lafLFkr dh 
& mDr nkf.Md dk;Zokfg;ksa dh vuqKk nsuk vkSj dqN ugha cfYd fof/k dh izfØ;k dk Li"V 
nq:i;ksx gS & vk{ksfir vkns'k ,oa izFke lwpuk izfrosnu vfHk[kafMr & vkosnu eatwjA ¼fot; 
naMksfr;k fo- e-iz- jkT;½  …1959

Criminal Procedure Code, 1973 (2 of 1974), Section 482 – Scope of 
Interference – Held – Apex Court concluded that High Court is entitled to 
quash a proceeding if it comes to the conclusion that allowing the proceeding 
to continue would be an abuse of the process of Court or that the ends of 
justice require that proceedings ought to be quashed. [Vijay Dandotiya Vs. 
State of M.P.] …1959

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 482 & gLr{ksi dh O;kfIr & 
vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k gS fd mPp U;k;ky; dk;Zokgh dks 
vfHk[kafMr djus dk gdnkj gS ;fn og bl fu"d"kZ ij igqaprk gS fd dk;Zokgh dks tkjh 
j[kus dh eatwjh nsuk U;k;ky; dh izfØ;k dk nq:i;ksx gksxk ;k U;k; ds mn~ns'; dh 
vko';drk gS fd dk;Zokfg;ksa dks vfHk[kafMr fd;k tkuk pkfg,A ¼fot; naMksfr;k fo- 
e-iz- jkT;½	 …1959

Criminal Trial – Non-Examination of Independent Witness – Held – 
Apex Court concluded that mere non-examination of independent witness 
would not be fatal to prosecution case – Failure to examine any available 
independent witness is inconsequential – It is the quality of evidence and not 
the number of witnesses, that is relevant. [Hukum Singh Vs. State of M.P.] 

(DB)…*85

nkafMd fopkj.k & Lora= lkf{k;ksa dk ijh{k.k ugha fd;k tkuk & vfHkfu/kkZfjr 
& loksZPp U;k;ky; us fu"df"kZr fd;k fd Lora= lk{kh dk ijh{k.k u djuk ek= 
vfHk;kstu ds ekeys ds fy, ?kkrd ugha gksxk & fdlh Hkh miyC/k Lora= lk{kh dk 
ijh{k.k u dj ikuk egRoghu gS & og lk{; dh xq.koRrk gS vkSj u fd lkf{k;ksa dh  
la[;k tks fd lqlaxr gSA ¼gqdqe flag fo- e-iz- jkT;½ (DB)…*85 

Dakaiti Aur Vyapharan Prabhavit Kshetra Adhiniyam, M.P. (36 of 
1981), Section 11/13 and Penal Code (45 of 1860), Section 364A – Identity of 
Accused – Held – Abductee admits of not having seen appellant either in day 
or at night during captivity and he named appellant on basis of his letter head 
(ransom letter) – Letter not sent to hand writing expert – No TIP conducted – 
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Identity of appellant not established beyond reasonable doubt – Demand and 
acceptance of ransom by appellant also not proved – Conviction set aside – 
Appeal allowed. [Arvind Singh Gurjar Vs. State of M.P.] (DB)…*78

MdSrh vkSj O;igj.k izHkkfor {ks= vf/kfu;e] e-iz- ¼1981 dk 36½] /kkjk 11@13 
,oa n.M lafgrk ¼1860 dk 45½] /kkjk 364A & vfHk;qDr dh igpku & vfHkfu/kkZfjr & 
vig`r us canh jgus ds nkSjku fnu esa ;k jkr esa vihykFkhZ dks ugha ns[kus dh ckr Lohdkj 
dh rFkk mlus vihykFkhZ dk uke mlds ysVj gsM ¼fQjkSrh i=½ ds vk/kkj ij fy;k & i= 
dks gLrys[k fo'ks"kK dks ugha Hkstk x;k & igpku ijsM ugha djokbZ xbZ & vihykFkhZ 
dh igpku ;qfDr;qDr lansg ls ijs LFkkfir ugha & vihykFkhZ }kjk fQjkSrh dh ekax rFkk 
Lohd`fr Hkh lkfcr ugha & nks"kflf) vikLr & vihy Lohd`rA ¼vjfoUn flag xqtZj fo- 
e-iz- jkT;½ (DB)…*78

Date of Birth (Entries in the School Register) Rules, M.P., 1973, Rule 7 
& 8 – See – Constitution – Article 226 [Shiv Kumar Sharma Vs. The Secretary, 
M.P. Board of Secondary Education] …*59

tUe frfFk ¼ikB'kkyk ds jftLVj esa izfof"V½ fu;e] e-iz-] 1973] fu;e 7 o 8 & 
ns[ksa & lafo/kku & vuqPNsn 226 ¼f'ko dqekj 'kekZ fo- n lsØsVjh] ,e-ih- cksMZ vkWQ 
lsd.Mjh ,tqds'ku½	 …*59

Essential Commodities Act (10 of 1955), Sections 2(A), 3 & 7 and 
Criminal Procedure Code, 1973 (2 of 1974), Section 154 – Misbranded 
Insecticide – Held – As per Section 2(A) of 1955 Act, 'essential commodity' 
means 'specified in the Schedule' – Insecticide is not mentioned in Schedule – 
No offence under 1955 Act made out – FIR set aside – Application allowed. 
[Amrutlal Sanghani Vs. State of M.P.] …*47

vko';d oLrq vf/kfu;e ¼1955 dk 10½] /kkjk,¡ 2¼A½] 3 o 7 ,oa n.M çfØ;k 
lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 & feF;k Nkiokyk dhVuk'kd & vfHkfu/kkZfjr & 
1955 ds vf/kfu;e dh /kkjk 2¼A½ ds vuqlkj] *vko';d oLrq* dk vFkZ gS *vuqlwph esa 
fofufnZ"V* & dhVuk'kd vuqlwph esa mfYyf[kr ugha gS & 1955 ds vf/kfu;e ds varxZr 
dksbZ vijk/k ugha curk & izFke lwpuk izfrosnu vikLr & vkosnu eatwjA ¼ve`ryky 
la?kkuh fo- e-iz- jkT;½	 …*47

Evidence Act (1 of 1872), Section 32 – See – Criminal Procedure Code, 
1973, Section 154 & 161 [Siroman Singh Vs. State of M.P.]  …1777

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 32 & ns[ksa & n.M çfØ;k lafgrk] 1973] 
/kkjk 154 o 161 ¼fljkseu flag fo- e-iz- jkT;½ …1777

Evidence Act (1 of 1872), Section 45 & 112 – Legitimacy of Child – 
DNA/Blood Test & Presumption – Held – Apex Court concluded that Courts 
in India cannot order blood test as a matter of course – There must be a 
strong prima facie case that husband had no access in order to dispel the 
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presumption – Court must carefully examine as to what would be the effect of 
branding a child as illegitimate or mother as an unchaste woman – Directions 
for conducting DNA test is also violative of privacy of individual. [Urmila 
Singh (Smt.) Vs. Saudan Singh]� …*94	    

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 45 o 112 & ckyd dk /keZtRo & 
Mh,u,@jDr ijh{k.k o mi/kkj.kk & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr 
fd;k gS fd Hkkjr ds U;k;ky; jDr ijh{k.k vfuok;Zrk ds :i esa vknsf'kr ugha dj 
ldrs & mi/kkj.kk dks nwj djus ds fy, ,d izcy izFke n`"V~;k izdj.k gksuk pkfg, fd 
ifr dh igqap ugha Fkh & U;k;ky; dks lko/kkuhiwoZd ijh{k.k djuk pkfg, fd ,d 
ckyd dks v/keZt ;k eka dks vifo= efgyk ds :i esa dyafdr djus dk izHkko D;k gksxk 
& Mh,u, ijh{k.k djk;s tkus gsrq funsZ'k] O;fDr dh futrk dk Hkh mYya?ku gSA ¼mfeZyk 
flag ¼Jherh½ fo- lkSnu flag½ …*94

Evidence Act (1 of 1872), Section 45 & 112 – See – Civil Procedure Code, 
1908, Order 26 Rule 10(A) [Urmila Singh (Smt.) Vs. Saudan Singh] …*94

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 45 o 112 & ns[ksa & flfoy ÁfØ;k lafgrk] 
1908] vkns'k 26 fu;e 10¼A½ ¼mfeZyk flag ¼Jherh½ fo- lkSnu flag½ …*94

Evidence Act (1 of 1872), Section 68 – Will – Held – Provision of Section 
68 distinguishes Will from other documents by putting a proviso which has 
the effect that admission of execution of other documents has the effect of 
proving of said documents but Will is unaffected by any admission. [Ramkali 
(Smt.) (Dead) By L.R. Vs. Smt. Muritkumari (Dead) By L.Rs.] …2063

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 68 & olh;r & vfHkfu/kkZfjr & /kkjk 68 dk 
mica/k ,d ijarqd yxkdj olh;r rFkk vU; nLrkostksa esa foHksn djrk gS ftldk izHkko 
;g gS fd vU; nLrkostksa ds fu"iknu dh Lohd`fr dk izHkko] mDr nLrkostksa dk fl) gks 
tkuk gS ijarq olh;r fdlh Hkh Lohd`fr ls vizHkkfor gSA ¼jkedyh ¼Jherh½ ¼e`rd½ }kjk 
fof/kd izfrfuf/k fo- Jherh ewfjrdqekjh ¼e`rd½ }kjk fof/kd izfrfuf/k½  …2063

Evidence Act (1 of 1872), Section 106 – See – Criminal Procedure Code, 
1973, Section 313 [Sanjay Vs. State of M.P.] (DB)…1795

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 106 & ns[ksa & n.M çfØ;k lafgrk] 1973] 
/kkjk 313 ¼lat; fo- e-iz- jkT;½	 (DB)…1795

Evidence Act (1 of 1872), Section 110 – Presumption – Applicability – 
Held – Possession is prima facie evidence of title – A long, peaceful and lawful 
possession of plaintiff lends presumption of title – Presumption u/S 110 
would apply only if two conditions are specified viz. that possession of 
plaintiff is not prima facie wrongful and secondary title of defendants is not 
proved – This presumption can be availed of even against government. 
[Ramkrishna Sharma Vs. State of M.P.]	 …1749
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lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 110 & mi/kkj.kk & iz;ksT;rk & 
vfHkfu/kkZfjr & dCtk gd dk izFke n`"V~;k lk{; gS & oknh dk ,d yack] 'kkafriw.kZ vkSj 
fof/kiw.kZ dCtk] gd dh mi/kkj.kk djrk gS & /kkjk 110 ds varxZr mi/kkj.kk dsoy rHkh 
ykxw gksxh ;fn nks 'krsZa fofufnZ"V gksa vFkkZr~ oknh dk dCtk izFke n`"V~;k nks"kiw.kZ ugha gS  
rFkk nwljk fd izfroknhx.k dk gd lkfcr ugha gqvk gS & bl mi/kkj.kk dk voyac 
ljdkj ds fo:) Hkh fy;k tk ldrk gSA ¼jked`".k 'kekZ fo- e-iz- jkT;½	 …1749

Evidence Act (1 of 1872), Section 110 – Private Temple & Public/ 
Government Temple – Held – In a private temple, if public offers pooja and 
come for darshan of deities then also nature of property does not alter and it 
remains private property. [Ramkrishna Sharma Vs. State of M.P.] …1749

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 110 & futh eafnj o lkoZtfud@ljdkjh 
eafnj & vfHkfu/kkZfjr & ,d futh eafnj esa ;fn tulk/kkj.k iwtk djrs gSa ,oa 
nsoh&nsorkvksa ds n'kZu ds fy, vkrs gSa rc Hkh laifRr dk Lo:i ifjofrZr ugha gksrk ,oa 
og futh laifRr cuh jgrh gSA ¼jked`".k 'kekZ fo- e-iz- jkT;½ …1749

Evidence Act (1 of 1872), Section 110 – Private Temple & Public/ 
Government Temple – Proof of Ownership – Held – If ancestors of appellant 
are managing temple/offering pooja for more than 100 years and are 
discharging duties and sharing responsibility of Shebait uninterruptedly in 
lawful possession, then State which has no title cannot invade his possession – 
State nowhere pleaded and proved or discharged the presumption that  
temple was a Government temple – Appellant directed to maintain temple 
with utmost care and no commercial use/sale/mortgage is permitted – 
Proclamation by respondents for taking temple into trust quashed and they 
are injuncted to interfere into peaceful possession of appellant – Judgment of 
trial Court set aside – Appeal allowed. [Ramkrishna Sharma Vs. State of 
M.P.]  …1749

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 110 & futh eafnj o lkoZtfud@ljdkjh 
eafnj & LokfeRo dk lcwr & vfHkfu/kkZfjr & ;fn vihykFkhZ ds iwoZt lkS ls vf/kd o"kksZa 
ls eafnj dk izca/ku@iwtk dj jgs gSa rFkk fof/kiw.kZ dCts esa vfojr :i ls lsok;r ds 
drZO;ksa dk fuoZgu ,oa mRrjnkf;Ro lk>k dj jgs gSa] rks jkT; ftldk dksbZ gd ugha gS] 
mlds dCts ij vfrØe.k ugha dj ldrk & jkT; us dgha Hkh bl mi/kkj.kk dk vfHkokd~ 
dj lkfcr ugha fd;k vFkok fuoZgu ugha fd;k fd eafnj ,d ljdkjh eafnj Fkk &  
vihykFkhZ dks vR;ar lko/kkuh ds lkFk eafnj dk izca/ku djus gsrq funsf'kr fd;k x;k 
rFkk fdlh okf.kfT;d mi;ksx@foØ;@ca/kd dh vuqKk ugha nh xbZ & izR;FkhZx.k }kjk 
eafnj dks U;kl esa ysus ds fy, mn~?kks"k.kk vfHk[kafMr ,oa mUgsa vihykFkhZ ds 'kkafriw.kZ 
dCts esa gLr{ksi djus ls fuf"k) fd;k x;k & fopkj.k U;k;ky; dk fu.kZ; vikLr & 
vihy eatwjA ¼jked`".k 'kekZ fo- e-iz- jkT;½	 …1749
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Excise Act, M.P. (2 of 1915), Sections 34(1), 47-A(3) & 47-D – See – 
Criminal Procedure Code, 1973, Section 451/457 [Aman Ahirwal Vs. State of 
M.P.]	 …*76

vkcdkjh vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk,¡ 34¼1½] 47&A¼3½ o 47&D & ns[ksa 
& n.M çfØ;k lafgrk] 1973] /kkjk 451@457 ¼veu vfgjoky fo- e-iz- jkT;½ …*76

Food Safety and Standard Act, (34 of 2006),  Sections 42, 51 & 68 – 
Penalty & Fine – Double Jeopardy – Held – Penalty cannot be equated with 
fine – Penalty is provided for effective implementation of different 
provisions, whereas fine/imprisonment is provided for the offence 
committed by the wrong doer – It cannot be said that proceedings for 
imposition of penalty as well as proceedings for prosecution is not 
permissible simultaneously – It cannot be held that applicant would be a 
victim of double jeopardy. [Rohit Sahu Vs. State of M.P.] …*58

[kk| lqj{kk vkSj ekud vf/kfu;e] ¼2006 dk 34½] /kkjk,¡ 42] 51 o 68 & 'kkfLr 
o tqekZuk & nksgjk ladV & vfHkfu/kkZfjr & 'kkfLr dks tqekZus ds leku ugha ekuk tk 
ldrk & fofHkUu mica/kksa ds izHkkoh fØ;kUo;u ds fy, 'kkfLr micaf/kr dh xbZ gS] 
tcfd nks"kdrkZ }kjk dkfjr vijk/k ds fy, tqekZuk@dkjkokl micaf/kr fd;k x;k gS & 
;g ugha dgk tk ldrk fd 'kkfLr vf/kjksfir djus gsrq dk;Zokfg;ksa ds lkFk&lkFk 
vfHk;kstu gsrq dk;Zokfg;ka lelkef;d :i ls vuqKs; ugha gS & ;g vfHkfu/kkZfjr ugha 
fd;k tk ldrk fd vkosnd nksgjs ladV dk ihfM+r gksxkA ¼jksfgr lkgw fo- e-iz- jkT;½	

…*58

Food Safety and Standard Act, (34 of 2006), Sections 42, 51 & 68 and 
Criminal Procedure Code, 1973 (2 of 1974), Section 154 & 482 – Quashment of 
FIR – Held – Proceedings for imposition of penalty as well as proceedings for 
prosecution of applicant is simultaneously permissible – No provision in Act 
of 2006 pointed out which bars the applicability of provisions of IPC – No 
interference warranted – Application dismissed. [Rohit Sahu Vs. State of 
M.P.] …*58

[kk| lqj{kk vkSj ekud vf/kfu;e] ¼2006 dk 34½] /kkjk,¡ 42] 51 o 68 ,oa n.M 
çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 o 482 & izFke lwpuk izfrosnu vfHk[kafMr 
fd;k tkuk & vfHkfu/kkZfjr & 'kkfLr vf/kjksfir djus gsrq dk;Zokfg;ksa ds lkFk&lkFk 
vkosnd ds vfHk;kstu ds fy, dk;Zokfg;ka lelkef;d :i ls vuqKs; gSa & 2006 ds 
vf/kfu;e esa dksbZ mica/k bafxr ugha fd;k x;k tks fd Hkk-na-la- ds mica/kksa dh iz;ksT;rk 
dks oftZr djrk gS & gLr{ksi dh dksbZ vko';drk ugha & vkosnu [kkfjtA ¼jksfgr lkgw 
fo- e-iz- jkT;½	 …*58

Goods and Services Tax Act, M.P. (19 of 2017), Section 145 – Opinion of 
Expert – Permissibility – Held – Section 145 of 2017 Act gives the authority to 
seek opinion from an expert – Petitioner's challenge to the action of 
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respondents by which they called Chartered Engineer to assess capacity of 
machine, is rejected – W.P. No. 23624/2021 dismissed. [Elora Tobacco Co. Ltd. 
(M/s.) Vs. Union of India]	 (DB)…1995

eky vkSj lsok dj vf/kfu;e] e-iz- ¼2017 dk 19½] /kkjk 145 & fo'ks"kK dh jk; 
& vuqKs;rk & vfHkfu/kkZfjr & vf/kfu;e 2017 dh /kkjk 145 fo'ks"kK ls jk; ysus dh 
vf/kdkfjrk iznku djrh gS & izR;FkhZx.k dh dk;Zokgh] ftlds }kjk mUgksaus e'khu dh 
{kerk dk vkdyu djus gsrq pkVZMZ bathfu;j dks cqyk;k] dks ;kph }kjk nh xbZ pqukSrh 
dks vLohdkj fd;k tkrk gS & WP No. 23624@2021 [kkfjtA ¼,yksjk VkscSdks da- fy-  
¼es-½ fo- ;wfu;u vkWQ bafM;k½	 (DB)…1995

Govansh Vadh Pratishedh Adhiniyam, M.P. (6 of 2004), Sections 4, 6, 9 
& 11 – See – Criminal Procedure Code, 1973, Section 451 & 457 [Raees Vs. 
State of M.P.] …2102

xkSoa'k o/k Áfr"ks/k vf/kfu;e] e-Á- ¼2004 dk 6½] /kkjk,¡ 4] 6] 9 o 11 & ns[ksa & 
n.M çfØ;k lafgrk] 1973] /kkjk 451 o 457 ¼jbZl fo- e-iz- jkT;½	 …2102

Govansh Vadh Pratishedh Adhiniyam, M.P. (6 of 2004), Section 11(5) 
and Govansh Vadh Pratishedh Rules, M.P., 2012, Rule 5 & 6 – Seized Vehicle – 
Confiscation/Release on Interim Custody – Held – District Magistrate is 
having power to confiscate seized property but no procedure prescribed 
under 2004 Act for confiscation and no Rules have been framed under the Act 
– There is no provision to restrict jurisdiction of JMFC to release seized 
property on interim custody during pendency of investigation or trial – In 
absence of provision, jurisdiction of JMFC cannot be deemed to be ousted. 
[Raees Vs. State of M.P.] …2102

xkSoa'k o/k Áfr"ks/k vf/kfu;e] e-Á- ¼2004 dk 6½] /kkjk 11¼5½ ,oa xkSoa'k o/k 
izfr"ks/k fu;e] e-iz-] 2012] fu;e 5 o 6 & vfHkx`ghr okgu & vf/kgj.k@varfje 
vfHkj{kk ij fueqZfDr & vfHkfu/kkZfjr & ftyk eftLVªsV dks vfHkx`ghr laifRr dks 
vf/kg`r djus dh 'kfDr gS ijarq 2004 ds vf/kfu;e ds varxZr vf/kgj.k ds fy, dksbZ 
izfØ;k fofgr ugha dh xbZ gS ,oa vf/kfu;e ds varxZr dksbZ fu;e fojfpr ugha fd;s x;s 
gSa & vUos"k.k vFkok fopkj.k ds yafcr jgus ds nkSjku vfHkx`ghr laifRr dks varfje 
vfHkj{kk ij fueqZDr djus ds fy, U;kf;d eftLVªsV izFke Js.kh ¼ts,e,Qlh½ dh 
vf/kdkfjrk dks fucZaf/kr djus gsrq dksbZ mica/k ugha gS & mica/k ds vHkko esa] U;kf;d 
eftLVªsV izFke Js.kh dh vf/kdkfjrk dk ckgj gksuk ugha le>k tk ldrkA ¼jbZl fo- e-
iz- jkT;½	 …2102

Govansh Vadh Pratishedh Rules, M.P., 2012, Rule 5 & 6 – See – 
Govansh Vadh Pratishedh Adhiniyam, M.P., 2004, Section 11(5) [Raees Vs. 
State of M.P.] …2102

xkSoa'k o/k izfr"ks/k fu;e] e-iz-] 2012] fu;e 5 o 6 & ns[ksa & xkSoa'k o/k Áfr"ks/k 
vf/kfu;e] e-Á-] 2004] /kkjk 11¼5½ ¼jbZl fo- e-iz- jkT;½	 …2102
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High Court of Madhya Pradesh Rules, 2008, Chapter XIII, Rule 39 (2) – 
See – Constitution – Article 226 [State of M.P. Vs. Satya Narayan Dubey] (DB)…1975

e/; izns'k mPp U;k;ky; fu;e] 2008] v/;k; XIII fu;e 39 ¼2½ & ns[ksa 
&lafo/kku & vuqPNsn 226 ¼e-iz- jkT; fo- lR; ukjk;.k nqcs½	 (DB)…1975

High Court of Madhya Pradesh Rules, 2008, Chapter XV, Rule 11 – See 
– Criminal Procedure Code, 1973, Section 64 [Shivam Sharma Vs. State of 
M.P.] …1810

e/; izns'k mPp U;k;ky; fu;e] 2008] v/;k; XV] fu;e 11 & ns[ksa & n.M 
çfØ;k lafgrk] 1973] /kkjk 64 ¼f'koe 'kekZ fo- e-iz- jkT;½	 …1810

Hindu Law – Shebaitship – Principle & Concept – Held – Shebaitship is 
like immovable property, it is hereditary and heritable office and at the same 
time Shebaitship is having no right to sale the office nor it can be mortgage or 
leased – Debutter and Shebait relationship, discussed and explained. 
[Ramkrishna Sharma Vs. State of M.P.] …1749

fganw fof/k & lsok;r dk in & fl)akr o ladYiuk & vfHkfu/kkZfjr & lsok;r 
dk in ,d LFkkoj laifRr ds Hkkafr gS] ;g oa'kkuqxr ,oa fojklr esa feyus okyk in gS 
vkSj blds lkFk gh lsok;r ds in dks dk;kZy; dk foØ; djus dk dksbZ vf/kdkj ugha gS 
vkSj u gh bls ca/kd vFkok iV~Vs ij fn;k tk ldrk gS & nsoksRrj ,oa lsok;r laca/k] 
foosfpr ,oa Li"V fd;k x;kA ¼jked`".k 'kekZ fo- e-iz- jkT;½	 …1749

Hindu Marriage Act (25 of 1955), Sections 9, 10, 13 & 21-A – Transfer of 
Case – Scope – Held – Apex Court concluded that u/S 21-A, when a petition 
earlier filed u/S 10 or 13 is pending before a Civil Court and a subsequent 
petition is filed by other party u/S 10 or 13, the petitions shall be heard 
together but when subsequent petition is a petition u/S 9, provisions of 
Section 21-A are not attracted – MCC 1023/2021 filed by husband dismissed. 
[Bhumika Kanojiya (Smt.) Vs. Abhishek Kanojiya] …1955

fgUnw fookg vf/kfu;e ¼1955 dk 25½] /kkjk,¡ 9] 10] 13 o 21&A & izdj.k dk 
varj.k & O;kfIr & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k gS fd /kkjk 
21&A ds varxZr] tc /kkjk 10 vFkok 13 ds varxZr iwoZ esa izLrqr dh xbZ ,d ;kfpdk 
flfoy U;k;ky; ds le{k yafcr gS rFkk vU; i{kdkj }kjk /kkjk 10 vFkok 13 ds varxZr 
,d i'pkr~orhZ ;kfpdk izLrqr dh tkrh gS] rks ;kfpdk,a ,d lkFk lquh tk,xh ysfdu 
tc i'pkr~orhZ ;kfpdk /kkjk 9 ds varxZr ,d ;kfpdk gS] /kkjk 21&A ds mica/k 
vkdf"kZr ugha gksrs & ifr }kjk izLrqr izdh.kZ flfoy izdj.k ¼,e lh lh½ 1023@2021 
[kkfjtA ¼Hkwfedk dukSft;k ¼Jherh½ fo- vfHk"ksd  dukSft;k½ …1955

Hindu Marriage Act (25 of 1955), Section 17 – See – Penal Code, 1860, 
Section 143 & 494 [Kailash Vs. Gordhan] …1920
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fgUnw fookg vf/kfu;e ¼1955 dk 25½] /kkjk 17 & ns[ksa & n.M lafgrk] 1860] 
/kkjk 143 o 494 ¼dSyk'k fo- xksj/ku½	 …1920

Insecticides Act (46 of 1968), Section 29 and Criminal Procedure Code, 
1973 (2 of 1974), Section 2(l) & 154 – Cognizable & Non-Cognizable Offences – 
Held – Schedule I Cr.P.C. deals with classification of offences against other 
laws and provides that if offence is punishable with imprisonment for less 
than 3 years or with fine only, it is non-cognizable offence – Since offence u/S 
29 of 1968 Act is punishable with imprisonment upto 2 years, it is a non-
cognizable offence – Section 154 Cr.P.C. relates to cognizable offences – FIR 
set aside. [Amrutlal Sanghani Vs. State of M.P.] …*47

dhVuk'kh vf/kfu;e ¼1968 dk 46½] /kkjk 29 ,oa n.M çfØ;k lafgrk] 1973 
¼1974 dk 2½] /kkjk 2¼l½ o 154 & laKs; o vlaKs; vijk/k & vfHkfu/kkZfjr & na-iz-la- dh 
vuqlwph I vU; fof/k;ksa ds fo:) vijk/kksa ds oxhZdj.k ls lacaf/kr gS rFkk ;g micaf/kr 
djrh gS fd ;fn vijk/k 3 o"kZ ls de ds dkjkokl vFkok dsoy tqekZus ls n.Muh; gS] 
rks og vlaKs; vijk/k gS & pwafd 1968 ds vf/kfu;e dh /kkjk 29 ds varxZr vijk/k 2 
o"kZ rd ds dkjkokl ls n.Muh; gS] ;g ,d vlaKs; vijk/k gS & na-iz-la- dh /kkjk 154 
laKs; vijk/kksa ls lacaf/kr gS & izFke lwpuk izfrosnu vikLrA ¼ve`ryky la?kkuh fo- e-
iz- jkT;½	 …*47

Interpretation – Judgment/Binding Precedent – Held – Judgment of a 
Court must be treated as a precedent for the principle which has been 
actually decided by it and not for something which logically flows from it – 
Precedential value of a judgment depends upon factual matrix of case as well 
as statutory provision governing the field – Judgment of Courts should not be 
read as Euclid's Theorem. [Kishor Choudhary Vs. State of M.P.] (DB)…1671

fuoZpu & fu.kZ;@ck/;dkjh iwoZ&fu.kZ; & vfHkfu/kkZfjr & fdlh U;k;ky; ds 
fu.kZ; dks ml fl)kar ds fy, tks okLro esa mlds }kjk fofuf'pr fd;k x;k gS] ,d iwoZ 
fu.kZ;@mnkgj.k ds :i esa ekuuk pkfg, rFkk u fd fdlh ,slh pht ds fy, tks fd 
rkfdZd :i ls mlls izdV gksrh gks & fdlh fu.kZ; dk iwoZ U;kf;d ewY; izdj.k ds 
rF;kRed eSfVªDl ds lkFk&lkFk dk;Z {ks= dks 'kkflr djus okys dkuwuh mica/k ij 
fuHkZj djrk gS & U;k;ky;ksa ds fu.kZ; dks ;wfDyM ds fl)akr ds :i esa ugha i<+k tkuk 
pkfg,A ¼fd'kksj pkS/kjh fo- e-iz- jkT;½	 (DB)…1671

Interpretation of Statute – Held – When language of Rule is plain and 
unambiguous, it has to be given effect to irrespective of consequences. [Rahul 
Mittal (Dr.) Vs. State of M.P.] (DB)…*70

dkuwu dk fuoZpu & vfHkfu/kkZfjr & tc fu;e dh Hkk"kk Li"V rFkk vlafnX/kkFkZ 
gks] rks ifj.kkeksa dk fopkj fd;s fcuk bls izHkkoh djuk gksxkA ¼jkgqy feRry ¼MkWa-½ fo- 
e-iz- jkT;½	 (DB)…*70
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Interpretation of Statute – Language – Held – Endeavour should be made 
to assign meaning to each word, term and expression used in the statute – It 
will not be proper to brush aside words of a statute as being inapposite surplusage. 
[M.P. Road Development Corporation Vs. Mohd. Shahbuddin] (DB)…1927

dkuwu dk fuoZpu & Hkk"kk & vfHkfu/kkZfjr & dkuwu esa iz;ksx fd;s x;s izR;sd 
'kCn] ikfjHkkf"kd 'kCn ,oa vfHkO;fDr dks vFkZ nsus dk iz;kl fd;k tkuk pkfg, & 
vuqi;qDr vfr'k;rk gksus ds dkj.k fdlh dkuwu ds 'kCnksa dh mis{kk djuk mfpr ugha 
gksxkA ¼,e-ih- jksM MOgsyiesUV dkjiksjs'ku fo- eks- 'kgkcqn~nhu½	 (DB)…1927

Juvenile Justice (Care and Protection of Children) Act, 2015 (2 of 
2016), Section 9(2) & 94(2) – Transfer of Case – Delay in Claim of Juvenility – 
Held – Claim of juvenility can be raised at any stage of criminal proceeding, 
even after final disposal of case – Delay in raising the claim cannot be a 
ground for rejection of such claim – If application is filed claiming juvenility, 
provision of Section 94(2) would have to be applied or read alongwith Section 
9(2) so as to seek evidence for determination of age. [Shriram Rawat Vs. State 
of M.P.] …2096

fd'kksj U;k; ¼ckydksa dh ns[kjs[k vkSj laj{k.k½ vf/kfu;e] 2015 ¼2016 dk 2½] 
/kkjk 9¼2½ o 94¼2½ & izdj.k dk varj.k & fd'kksjkoLFkk ds nkos eas foyac & 
vfHkfu/kkZfjr & fd'kksjkoLFkk dk nkok] nkf.Md dk;Zokfg;ksa ds fdlh Hkh izØe ij] ;gka 
rd fd izdj.k ds vafre fujkdj.k ds i'pkr~ Hkh mBk;k tk ldrk gS & nkok mBkus esa 
foyac] mDr nkos dh ukeatwjh gsrq vk/kkj ugha gks ldrk & ;fn fd'kksjkoLFkk dk nkok 
djrs gq, vkosnu izLrqr fd;k x;k gS] /kkjk 94¼2½ dk mica/k ykxw fd;k tkuk gksxk 
vFkok /kkjk 9¼2½ ds lkFk i<+k tkuk gksxk ftlls fd vk;q ds vo/kkj.k gsrq lk{; pkgk 
tk;sxkA ¼Jhjke jkor fo- e-iz- jkT;½ …2096

Juvenile Justice (Care and Protection of Children) Act, 2015 (2 of 
2016), Section 94(2) – Determination of Age – Degree of Proof – Held – Degree 
of proof required in a proceeding before Juvenile Board is higher than the 
inquiry made by criminal court – In case of inquiry, Court records a prima 
facie conclusion but when there is determination of age as per Section 94(2), a 
declaration is made on basis of evidence. [Shriram Rawat Vs. State of M.P.] 

…2096

fd'kksj U;k; ¼ckydksa dh ns[kjs[k vkSj laj{k.k½ vf/kfu;e] 2015 ¼2016 dk 2½] 
/kkjk 94¼2½ & vk;q dk vo/kkj.k & lcwr dh ek=k & vfHkfu/kkZfjr & fd'kksj cksMZ ds 
le{k dk;Zokgh esa visf{kr lcwr dh ek=k] nkf.Md U;k;ky; }kjk dh xbZ tkap ls 
mPprj gksrh gS & tkap ds izdj.k esa] U;k;ky;] izFke n`"V~;k fu"d"kZ vfHkfyf[kr djrk 
gS ijarq tc /kkjk 94¼2½ ds vuqlkj vk;q dk vo/kkj.k gksrk gS] lk{; ds vk/kkj ij 
?kks"k.kk dh tkrh gSA ¼Jhjke jkor fo- e-iz- jkT;½	 …2096

INDEX
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Juvenile Justice (Care and Protection of Children) Act, 2015 (2 of 2016), 
Section 94(2) – Determination of Age – Presumption & Rebuttal – Burden of 
Proof – Held – Applicant produced birth certificate, scholar register and 
mark sheets – Presumption of juvenility may be applied – Applicant 
discharged his initial burden about his juvenility – In absence of any rebuttal 
evidence, no reason to doubt the documents – Reliance upon entry of Aadhar 
Card in preference to School records was erroneous – Impugned order set 
aside – Petition allowed. [Shriram Rawat Vs. State of M.P.] …2096

fd'kksj U;k; ¼ckydksa dh ns[kjs[k vkSj laj{k.k½ vf/kfu;e] 2015 ¼2016 dk 2½] 
/kkjk 94¼2½ & vk;q dk vo/kkj.k & mi/kkj.kk o [kaMu & lcwr dk Hkkj & vfHkfu/kkZfjr & 
vkosnd us tUe izek.ki=] Nk= iath ,oa vadlwfp;ka izLrqr dh & fd'kksjkoLFkk dh 
mi/kkj.kk ykxw dh tk ldrh gS & vkosnd us mldh fd'kksjkoLFkk ds ckjs esa mlds 
vkjafHkd Hkkj dk fuoZgu fd;k gS & [kaMu djus okys fdlh lk{; dh vuqifLFkfr esa] 
nLrkostksa ij lansg dk dksbZ dkj.k ugha & 'kkyk vfHkys[kksa ij vf/keku nsdj vk/kkj 
dkMZ dh izfof"V ij fo'okl xyr Fkk & vk{ksfir vkns'k vikLr & ;kfpdk eatwjA 
¼Jhjke jkor fo- e-iz- jkT;½	 …2096

Land Acquisition Act (1 of 1894), Section 23 – See – Right to Fair 
Compensation and Transparency in Land Acquisition, Rehabilitation and 
Resettlement Act, 2013, Section 26(1)(a) [M.P. Road Development 
Corporation Vs. Mohd. Shahbuddin] (DB)…1927

Hkwfe vtZu vf/kfu;e ¼1894 dk 1½] /kkjk 23 & ns[ksa & Hkwfe vtZu] iquokZlu 
vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk vf/kdkj vf/kfu;e] 2013] /kkjk 
26¼1½¼a½ ¼,e-ih- jksM MOgsyiesUV dkjiksjs'ku fo- eks- 'kgkcqn~nhu½	 (DB)…1927

Land Revenue Code, M.P. (20 of 1959), Section 44(2) – Scope & 
Jurisdiction – Held – First appeal not decided on merits and was dismissed on 
ground of limitation only – Second appellate authority has no jurisdiction to 
enter into the merits of case – If second appellate authority concludes to 
condone the delay, matter should have been sent back to first appellate 
authority for decision on merits – Impugned order set aside – Matter 
remanded back to second appellate authority to decide afresh – Petition 
allowed. [Bhanwarlal Vs. Toofan Singh] …*80

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 44¼2½ & O;kfIr o vf/kdkfjrk & 
vfHkfu/kkZfjr & izFke vihy xq.knks"kksa ij fofuf'pr ugha dh xbZ vkSj dsoy ifjlhek ds 
vk/kkj ij [kkfjt dh xbZ Fkh & f}rh; vihyh izkf/kdkjh dks izdj.k ds xq.knks"kksa esa 
izos'k djus dh dksbZ vf/kdkfjrk ugha & ;fn f}rh; vihyh izkf/kdkjh foyac ds fy, 
ekQh fu"df"kZr djrk gS] ekeys dks xq.knks"kksa ij fofu'p; djus gsrq izFke vihyh 
izkf/kdkjh dks okfil Hkstk tkuk pkfg, Fkk & vk{ksfir vkns'k vikLr & u;s fljs ls 
fofu'p; djus ds fy, ekeyk f}rh; vihyh izkf/kdkjh dks izfriszf"kr fd;k x;k & 
;kfpdk eatwjA ¼Hkaojyky fo- rwQku flag½	 …*80

INDEX
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Legal Services Authorities Act (39 of 1987), Section 21 – See – Negotiable 
Instruments Act, 1881, Section 138 [Sunil Vs. Satyendra Singh] …*93

fof/kd lsok Ákf/kdj.k vf/kfu;e ¼1987 dk 39½] /kkjk 21 & ns[ksa & ijØkE; 
fy[kr vf/kfu;e] 1881] /kkjk 138 ¼lquhy fo- lR;sUnz flag½	 …*93

Limitation Act (36 of 1963), Section 5 – Condonation of Delay – Held – 
In application u/S 5 of Limitation Act, nothing mentioned about non-
compliance of order of trial Court – No date of filing application under Order 
9 Rule 13 mentioned, which was filed after more than 13 months which is 
clear negligence on their part – No explanation submitted – Delay was not 
condonable. [Mangla Deshore (Kumari) Vs. Mst. Krishna Bai (Dead) By 
L.Rs.] …2055

ifjlhek vf/kfu;e ¼1963 dk 36½] /kkjk 5 & foyac ds fy, ekQh & 
vfHkfu/kkZfjr & ifjlhek vf/kfu;e dh /kkjk 5 ds varxZr vkosnu esa] fopkj.k U;k;ky; 
ds vkns'k ds vuuqikyu ds ckjs esa dksbZ Hkh mYys[k ugha & vkns'k 9 fu;e 13 ds varxZr 
vkosnu izLrqr djus dh dksbZ frfFk mfYyf[kr ugha ftls 13 ekg ls vf/kd le; ds 
i'pkr~ izLrqr fd;k x;k Fkk tks fd mudh vksj ls Li"V mis{kk gS & dksbZ Li"Vhdj.k 
izLrqr ugha fd;k x;k & foyac ekQh ;ksX; ugha FkkA ¼eaxyk fn'kksjs ¼dqekjh½ fo- eql- 
d`".kk ckbZ ¼e`rd½ }kjk fof/kd izfrfuf/k½	 …2055

Limitation Act (36 of 1963), Section 5 & 14 –  Condonation of Delay – 
Held – After recording negative findings on same set of facts with regard to 
Section 14, there was no occasion available with first appellate Court to 
consider question of condonation of  delay again on same set of facts in view 
of Section 5 of the Act. [Mangla Deshore (Kumari) Vs. Mst. Krishna Bai 
(Dead) By L.Rs.] …2055

ifjlhek vf/kfu;e ¼1963 dk 36½] /kkjk 5 o 14 & foyac ds fy, ekQh & 
vfHkfu/kkZfjr & /kkjk 14 ds laca/k esa rF;ksa ds leku lewg ij udkjkRed fu"d"kZ 
vfHkfyf[kr djus ds i'pkr~] izFke vihyh U;k;ky; ds ikl vf/kfu;e dh /kkjk 5 dks 
n`f"Vxr j[krs gq, rF;ksa ds leku lewg ij iqu% foyac ds fy, ekQh ds iz'u ij fopkj 
djus dk dksbZ volj miyC/k ugha FkkA ¼eaxyk fn'kksjs ¼dqekjh½ fo- eql- d`".kk ckbZ 
¼e`rd½ }kjk fof/kd izfrfuf/k½	 …2055

Limitation Act (36 of 1963), Section 5 & 14 and Civil Procedure Code (5 
of 1908), Order 41 Rule 3A, 11 & 12 – Practice & Procedure – Held – Unless 
delay in filing appeal is condoned, there is no appeal in eyes of law – After 
condoning delay of a long period under Order 41 Rule 3A, it was duty of 
appellate Court to admit appeal as provided under Rule 11 and then to hear 
final arguments as per Rule 12 of Order 41, but nothing was followed and on 
same date appeal was allowed – As delay was not condonable, there was no 
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question of deciding appeal on merits – Second appeal allowed. [Mangla 
Deshore (Kumari) Vs. Mst. Krishna Bai (Dead) By L.Rs.] …2055

ifjlhek vf/kfu;e ¼1963 dk 36½] /kkjk 5 o 14 ,oa flfoy ÁfØ;k lafgrk ¼1908 
dk 5½] vkns'k 41 fu;e 3A] 11 o 12 & i)fr o izfØ;k & vfHkfu/kkZfjr & tc rd 
vihy izLrqr djus esa gq, foyac dks ekQ ugha fd;k tkrk gS] fof/k dh n`f"V esa dksbZ 
vihy ugha gS & vkns'k 41 fu;e 3A ds varxZr ,d yach vof/k ds foyac dks ekQ djus 
ds i'pkr~] vihyh U;k;ky; dk ;g drZO; Fkk fd og vihy dks xzg.k djs] tSlk fd 
fu;e 11 ds varxZr micaf/kr fd;k x;k gS vkSj fQj vkns'k 41 ds fu;e 12 ds vuqlkj 
vafre rdZ ij lquokbZ djs] ijarq dqN Hkh ikyu ugha fd;k x;k ,oa mlh frfFk dks vihy 
eatwj dh xbZ Fkh & pwafd foyac ekQh ;ksX; ugha Fkk] vihy dks xq.knks"kksa ds vk/kkj ij 
fofuf'pr djus dk dksbZ iz'u ugha Fkk & f}rh; vihy eatwjA ¼eaxyk fn'kksjs ¼dqekjh½ 
fo- eql- d`".kk ckbZ ¼e`rd½ }kjk fof/kd izfrfuf/k½	 …2055

Limitation Act (36 of 1963), Article 59 – See – Civil Procedure Code, 
1908, Order 7 Rule 11 [Krishna Kumar Anand Vs. Varun Anand] …2088

ifjlhek vf/kfu;e ¼1963 dk 36½] vuqPNsn 59 & ns[ksa & flfoy ÁfØ;k lafgrk] 
1908] vkns'k 7 fu;e 11 ¼d`".kk dqekj vkuan fo- o:.k vkuan½	 …2088

Lok Seva (Anusuchit Jatiyon, Anusuchit Jan Jatiyon aur Anya 
Pichhade Vargon Ke Liye Arakshan) Adhiniyam, M.P. (21 of 1994), Section 
4(4) and State Services Examination Rules, M.P., 2015 (unamended), Rule 4 – 
Constitutional Validity – Held – Section 4(4) r/w unamended Rules of 2015 
makes it obligatory for respondents to apply principle desired by petitioner 
i.e. in all stages of selection, the reserved category candidate received more or 
equal marks qua UR candidate are entitled to secure a berth in UR Category 
– Thus impugned provision of Adhiniyam cannot be struck down being 
unconstitutional – Constitutionality of Section 4(4) is upheld. [Kishor 
Choudhary Vs. State of M.P.] (DB)…1671

yksd lsok ¼vuqlwfpr tkfr;ksa] vuqlwfpr tutkfr;ksa vkSj vU; fiNM+s oxksZa ds 
fy, vkj{k.k½ vf/kfu;e] e-iz- ¼1994 dk 21½] /kkjk 4¼4½ ,oa jkT; lsok ijh{kk fu;e] 
e-iz-] 2015 ¼vla'kksf/kr½] fu;e 4 & laoS/kkfud fof/kekU;rk & vfHkfu/kkZfjr & /kkjk 
4¼4½ lgifBr 2015 ds vla'kksf/kr fu;e izR;FkhZx.k ds fy, ;kph }kjk okafNr fl)kar 
dks ykxw djuk ck/;dkjh cukrs gSa vFkkZr~ p;u ds lHkh izØeksa esa] vukjf{kr vH;FkhZ ls 
vf/kd vFkok muds leku vad izkIr djus okyk vkjf{kr izoxZ dk vH;FkhZ vukjf{kr 
izoxZ esa in lqfuf'pr djus dk gdnkj gS & vr% vf/kfu;e ds vk{ksfir mica/k dks 
vlaoS/kkfud gksus ds ukrs fo[kafMr ugha fd;k tk ldrk & /kkjk 4¼4½ dh laoS/kkfudrk 
dk;e j[kh xbZA ¼fd'kksj pkS/kjh fo- e-iz- jkT;½	 (DB)…1671

Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 2(1) – 
See – Arbitration and Conciliation Act, 1996, Section 11(6) [State of M.P. Vs. 
Nidhi (I) Industries] …2043
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ek/;LFke~ vf/kdj.k vf/kfu;e] e-Á- ¼1983 dk 29½] /kkjk 2¼1½ & ns[ksa & ek/;LFke~ 
vkSj lqyg vf/kfu;e] 1996] /kkjk 11¼6½ ¼e-iz- jkT; fo- fuf/k ¼vkbZ½ baMLVªht½	 …2043

Medical and Dental Post Graduate Course Admission Rules 
(Degree/Diploma), M.P., 2014, Rule 11 – Applicability – Held – Question of 
rendering rural service would arise provided petitioner was given 
appointment within stipulated time and since Government has not given any 
such appointment, the bond conditions automatically stood cancelled 
because of breach of Rule 11, thus said condition cannot be enforced against 
petitioner – Respondents are bound to and are directed to return original 
documents and furnish NOC to petitioner – Petition allowed. [Rahul Mittal 
(Dr.) Vs. State of M.P.] (DB)…*70

fpfdRlk rFkk nar fpfdRlk LukrdksÙkj ikB~;Øe ¼fMxzh@fMIyksek½ izos'k 
fu;e] e-iz-] 2014] fu;e 11 & iz;ksT;rk & vfHkfu/kkZfjr & xzkeh.k {ks= esa lsok iznku 
djus dk iz'u mRiUu gksxk ijarq ;g rc tcfd ;kph dks fu;r le; ds Hkhrj fu;qfDr 
iznku dh tkrh ,oa pwafd ljdkj us ,slh dksbZ fu;qfDr iznku ugha dh gS] blfy, fu;e 
11 ds Hkax ds dkj.k ca/k&i= dh 'krsZa Lor% jn~n gks xbZa] vr% mDr 'krZ dks ;kph ds 
fo:) izofrZr ugha djk;k tk ldrk & izR;FkhZx.k] ;kph dks ewy nLrkostksa dks okil 
djus ,oa vukifRr izek.k&i= nsus ds fy, vkc) gSa rFkk mUgsa ,slk djus gsrq funsf'kr 
fd;k x;k & ;kfpdk eatwjA ¼jkgqy feRry ¼MkWa-½ fo- e-iz- jkT;½	 (DB)…*70

Medical and Dental Post Graduate Course Admission Rules (Degree/ 
Diploma), M.P., 2014, Rule 11 – Bond Conditions – Applicability – Held – 
Although posting/appointment order was issued to petitioner, same was not 
in accordance with Rule 11 because it was issued before completion of his 
qualification – Thereafter no fresh appointment order or modified order was 
passed – Petitioner's non-joining will not create any right in favour of State – 
Bond conditions cannot be enforced against him – Respondents bound to 
return his original educational qualification documents – Petition partly 
allowed. [Archana Govind Rao Bhange (Dr.) Vs. State of M.P.] (DB)…*77

fpfdRlk rFkk nar fpfdRlk LukrdksÙkj ikB~;Øe ¼fMxzh@fMIyksek½ izos'k 
fu;e] e-iz-] 2014] fu;e 11 & ca/ki= dh 'krsZa & iz;ksT;rk & vfHkfu/kkZfjr & ;|fi 
;kph dks inLFkkiuk@fu;qfDr vkns'k tkjh fd;k x;k Fkk] ijarq og fu;e 11 ds vuqlkj 
ugha Fkk D;ksafd og mldh ¼;kph dh½ vgZrk iw.kZ gksus ls igys gh tkjh fd;k x;k Fkk & 
rRi'pkr~ dksbZ uohu fu;qfDr vkns'k vFkok la'kksf/kr vkns'k ikfjr ugha fd;k x;k Fkk 
& ;kph ds inHkkj xzg.k u djus ls jkT; ds i{k esa dksbZ vf/kdkj LFkkfir@iSnk ugha 
gksxk & ca/k&i= dh 'krsZa ml ij ykxw ugha dh tk ldrh & izR;FkhZx.k mlds ewy 
'kS{kf.kd vgZrk nLrkost ykSVkus ds fy, ck/; gSa & ;kfpdk va'kr% LohdkjA ¼vpZuk 
xksfoan jko Hkkaxs ¼MkW-½ fo- e-iz- jkT;½	 (DB)…*77

Medical and Dental Post Graduate Course Admission Rules (Degree/ 
Diploma), M.P., 2014, Rule 11 – Cancellation of Bond Conditions – Held – 3 
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months period is prescribed in Rule 11 to ensure that appointment order is 
issued with quite promptitude – If appointment order is not issued to 
successful candidates within 3 months, bond conditions will be treated to be 
cancelled. [Archana Govind Rao Bhange (Dr.) Vs. State of M.P.] (DB)…*77

fpfdRlk rFkk nar fpfdRlk LukrdksÙkj ikB~;Øe ¼fMxzh@fMIyksek½ izos'k 
fu;e] e-iz-] 2014] fu;e 11 & ca/k&i= dh 'krksZa dks jn~n fd;k tkuk & vfHkfu/kkZfjr & 
;g lqfuf'pr djus gsrq fd fu;qfDr vkns'k dkQh rRijrk ls tkjh fd;k x;k gS] fu;e 
11 esa 3 eghus dh dkykof/k fu/kkZfjr gS & ;fn lQy vH;fFkZ;ksa dks 3 ekg ds Hkhrj 
fu;qfDr vkns'k tkjh ugha fd;k tkrk gS rks ca/k&i= dh 'krksZa dks fujLr ekuk tk,xkA 
¼vpZuk xksfoan jko Hkkaxs ¼MkW-½ fo- e-iz- jkT;½	 (DB)…*77

Medical and Dental Post Graduate Course Admission Rules 
(Degree/Diploma), M.P., 2014, Rule 11 – Deeming Provision – Held – As per 
automatic/deeming clause in Rule 11, if Commissioner failed to issue an 
appointment order within 3 months, the bond conditions pales into 
insignificance and cannot be enforced against petitioner – The shelf life of 
bond was dependent upon issuance of appointment orders within stipulated 
time which was not done by government. [Rahul Mittal (Dr.) Vs. State of 
M.P.] (DB)…*70

fpfdRlk rFkk nar fpfdRlk LukrdksÙkj ikB~;Øe ¼fMxzh@fMIyksek½ izos'k 
fu;e] e-iz-] 2014] fu;e 11 & /kkj.kk mica/k & vfHkfu/kkZfjr & fu;e 11 esa 
Lor%@/kkj.kk mica/k ds vuqlkj] ;fn vk;qDr rhu ekg ds Hkhrj fu;qfDr vkns'k tkjh 
djus esa vlQy jgrk gS] rks ca/k&i= dh 'krsZa egRoghu gks tkrh gSa ,oa ;kph ds fo:) 
izofrZr ugha djkbZ tk ldrha & ca/k&i= dh fu/kkuh vk;q fu;r le; ds Hkhrj fu;qfDr 
vkns'k tkjh djus ij fuHkZj Fkh tks fd ljdkj }kjk ugha fd;k x;k FkkA ¼jkgqy feRry 
¼MkWa-½ fo- e-iz- jkT;½	 (DB)…*70

Medical and Dental Post Graduate Course Admission Rules (Degree/ 
Diploma), M.P., 2014, Rule 11 – Purpose – Held – Purpose of Rule 11 is to 
ensure that soon after the candidate has passed, Dean must send the list of 
successful candidates to Commissioner, and in turn, Commissioner will 
appoint them within 3 months therefrom. [Archana Govind Rao Bhange 
(Dr.) Vs. State of M.P.] (DB)…*77

fpfdRlk rFkk nar fpfdRlk LukrdksÙkj ikB~;Øe ¼fMxzh@fMIyksek½ izos'k 
fu;e] e-iz-] 2014] fu;e 11 & iz;kstu & vfHkfu/kkZfjr & fu;e 11 dk iz;kstu ;g 
lqfuf'pr djuk gS fd vH;FkhZ ds mRrh.kZ djus ds rqjar ckn Mhu }kjk lQy vH;fFkZ;ksa 
dh lwph dfe'uj dks Hksth tkuh pkfg,] vkSj cnys esa] dfe'uj mlls rhu ekg ds Hkhrj 
mUgsa fu;qDr djsxkA ¼vpZuk xksfoan jko Hkkaxs ¼MkW-½ fo- e-iz- jkT;½	 (DB)…*77

Medical Council of India Regulation on Graduate Medical Education, 
1997 – See – Niji Vyavsayik Shikshan Sanstha (Pravesh Ka Viniyaman Avam 
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Shulk Ka Nirdharan) Adhiniyam, M.P., 2007, Sections 5, 5-A, 5-A(3), 5(7) & 7 
[Shruti Patidar (Ms.) Vs. State of M.P.] (DB)…*92

Hkkjrh; vk;qfoZKku ifj"kn~ Lukrd fpfdRlk f'k{kk ij fofu;ekoyh] 1997 & 
ns[ksa & futh O;kolkf;d f'k{k.k laLFkk ¼Áos'k dk fofu;eu ,oa 'kqYd dk fu/kkZj.k½ 
vf/kfu;e] e-Á-] 2007] /kkjk,¡ 5] 5&A] 5&A¼3½] 5¼7½ o 7 ¼Jqfr ikVhnkj ¼lqJh½ fo- e-iz- 
jkT;½	 (DB)…*92

Mines and Minerals (Development and Regulation) Act (67 of 1957), 
Section 9A – See – Stamp Act, Indian, 1899, Section 26, proviso [Birla 
Corporation Ltd. (M/s.) Vs. State of M.P.] (DB)…2015

[kku vkSj [kfut ¼fodkl vkSj fofu;eu½ vf/kfu;e ¼1957 dk 67½] /kkjk 9A & 
ns[ksa & LVkEi vf/kfu;e] Hkkjrh;] 1899] /kkjk 26] ijarqd ¼fcjyk dkjiksjs'ku fy- ¼es-½ 
fo- e-iz- jkT;½	 (DB)…2015

Motor Vehicles Act (59 of 1988), Section 43, Motor Vehicles Rules, M.P., 
1994, Rule 45 and Motoryan Karadhan Rules, M.P., 1991, Rule 2(e) – 
Temporary Registration – Expression “period of a month” – Held – Period of a 
month in a particular month is always 30 to 31 days – U/S 43 r/w Rule 45 of 
1994 Rules, if authority issues certificate of temporary registration 
mentioning the last date of validity, it shall be valid for 30 or 31 days as the 
case may be depending on the month on which it is issued – There is no 
provision for issuance of certificate for 2 months thus authorities cannot 
recover taxes for more than a month. [Transport Department Secretary Vs. 
Man Trucks India Pvt. Ltd.] (DB)…1824

eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 43] eksVj ;ku fu;e] e-Á-] 1994] 
fu;e 45 ,oa eksVj;ku djk/kku fu;e] e-iz-] 1991] /kkjk 2¼e½ & vLFkk;h jftLVªhdj.k 
& vfHkO;fDr **,d ekg dh vof/k** & vfHkfu/kkZfjr & ,d fof'k"V ekg esa] ekg dh 
vof/k lnSo 30 ls 31 fnuksa dh gksrh gS & /kkjk 43 lgifBr fu;e 1994 ds fu;e 45 ds 
varxZr] ;fn izkf/kdkjh fof/kekU;rk dh vafre frfFk dk mYys[k djrs gq, vLFkk;h 
jftLVªhdj.k dk izek.k&i= tkjh djrk gS] rks og tkjh fd;s x;s ekg ds vuqlkj 
;Fkkizdj.k 30 vFkok 31 fnuksa rd ds fy, fof/kekU; jgsxk & 2 ekg ds fy, izek.k&i= 
tkjh djus dk dksbZ mica/k ugha gS vr% izkf/kdkjhx.k ,d ekg ls vf/kd ds dj dh 
olwyh ugha dj ldrsA ¼VªkaLkiksVZ fMikVZesUV lsØsVjh fo- eku VªDl bafM;k izk- fy-½	

(DB)…1824

Motor Vehicles Act (59 of 1988), Section 166 – Tractor & Thresher – 
Held – Apex Court concluded that thresher being energized and being 
operated through tractor, same is to be considered to be a motor vehicle as 
power of propulsion to thresher is transmitted from an external source 
namely a tractor – This Court has also concluded that when accident is 
caused by thresher attached with tractor, insurance company is held liable 
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when it is admitted that tractor was insured for agricultural purpose. [HDFC 
Ergo General Insurance Co. Ltd. Vs. Smt. Bisrati Bai] …2075

eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 & VSªDVj rFkk Fksz'kj & 
vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd Fksz'kj dks VSªDVj ds ek/;e ls 
fØ;k'khy fd;k tkrk gS rFkk lapkfyr fd;k tkrk gS] bls ,d eksVj ;ku ekuk tkuk 
pkfg, D;ksafd Fksz'kj dks lapkfyr djus dh 'kfDr ,d ckgjh L=ksr vFkkZr~ ,d VSªDVj ls 
izsf"kr gksrh gS & bl U;k;ky; us ;g Hkh fu"df"kZr fd;k gS fd tc nq?kZVuk VSªDVj ls 
tqM+s Fksz'kj ls dkfjr gksrh gS] rks chek daiuh dks mRrjnk;h Bgjk;k tkrk gS tc ;g 
Lohdkj fd;k x;k gS fd VSªDVj d`f"k iz;kstu gsrq chekd`r FkkA ¼,p-Mh-,Q-lh- ,xksZ 
tujy ba';ksjsUl da- fy- fo- Jherh fcljrh ckbZ½	 …2075

Motor Vehicles Rules, M.P., 1994, Rule 45 – See – Motor Vehicles Act, 
1988, Section 43 [Transport Department Secretary Vs. Man Trucks India 
Pvt. Ltd.] (DB)…1824

eksVj ;ku fu;e] e-Á-] 1994] fu;e 45 & ns[ksa & eksVj ;ku vf/kfu;e] 1988] 
/kkjk 43 ¼VªkaLkiksVZ fMikVZesUV lsØsVjh fo- eku VªDl bafM;k izk- fy-½	 (DB)…1824

Motoryan Karadhan Rules, M.P., 1991, Rule 2(e) – See – Motor Vehicles 
Act, 1988, Section 43 [Transport Department Secretary Vs. Man Trucks 
India Pvt. Ltd.] (DB)…1824

eksVj;ku djk/kku fu;e] e-iz-] 1991] /kkjk 2¼e½ & ns[ksa & eksVj ;ku 
vf/kfu;e] 1988] /kkjk 43 ¼VªkaLkiksVZ fMikVZesUV lsØsVjh fo- eku VªDl bafM;k izk- fy-½	

(DB)…1824

Motoryan Karadhan Rules, M.P., 1991, Rule 2(e) – Term “month” – 
Amendment – Held – State Government has realized that the period of month 
denotes only complete one month, hence the expression “a part thereof” has 
been added to the definition – Looking to amendment, present appeal 
rendered infructuous and is dismissed. [Transport Department Secretary 
Vs. Man Trucks India Pvt. Ltd.] (DB)…1824

eksVj;ku djk/kku fu;e] e-iz-] 1991] /kkjk 2¼e½ & 'kCn **ekg** & la'kks/ku & 
vfHkfu/kkZfjr & jkT; ljdkj us ;g eglwl fd;k fd ekg dh vof/k dsoy ,d iw.kZ ekg 
dk |ksru djrh gS] vr% vfHkO;fDr **mldk ,d Hkkx** dks ifjHkk"kk esa tksM+k x;k gS & 
la'kks/ku dks ns[krs gq,] orZeku vihy fu"Qy gqbZ ,oa [kkfjt dh xbZA ¼VªkaLkiksVZ 
fMikVZesUV lsØsVjh fo- eku VªDl bafM;k izk- fy-½	 (DB)…1824

M.P. Online Dwara Counselling Prakriya Ke Liye Niyamavali, Rule 10 
– See – Shaskiya B.S.C. Nursing Mahavidyalayon Main Prashikshan Hetu 
Chayan Ke Niyam (Selection Rules), Rule 17 [Kamni Tripathi Vs. State of 
M.P.] (DB)…*51
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e-iz- vkWuykbZu }kjk dkmalfyax izfØ;k ds fy, fu;ekoyh] fu;e 10 & ns[ksa & 
'kkldh; ch-,l-lh- uflZax egkfo|ky;ksa esa izf'k{k.k gsrq p;u ds fu;e  ¼p;u fu;e½] 
fu;e 17 ¼dkeuh f=ikBh fo- e-iz- jkT;½	 (DB)…*51

M.P. Online Dwara Counselling Prakriya Ke Liye Niyamavali, Rule 10 
– Validity of Order – Held – Validity of an order is to be tested for the reasons 
stated therein and as per the Rule/legal position prevailing at that point of 
time – Rule 10 was followed by the respondents which was not deleted when 
impugned order was passed – Any subsequent deletion cannot have 
retrospective effect. [Kamni Tripathi Vs. State of M.P.] (DB)…*51

e-iz- vkWuykbZu }kjk dkmalfyax izfØ;k ds fy, fu;ekoyh] fu;e 10 & vkns'k 
dh fof/kekU;rk & vfHkfu/kkZfjr & fdlh vkns'k dh fof/kekU;rk dk ijh{k.k mleas crk, 
x;s dkj.kkas rFkk ml le; izpfyr fu;e@fof/kd fLFkfr ds vuqlkj fd;k tkuk pkfg, 
& fu;e 10 dk izR;FkhZx.k }kjk ikyu fd;k x;k Fkk ftls rc gVk;k ugha x;k Fkk tc 
vk{ksfir vkns'k ikfjr fd;k x;k Fkk & i'pkr~orhZ gVk;s tkus dk Hkwry{kh izHkko ugha 
gksrk gSA ¼dkeuh f=ikBh fo- e-iz- jkT;½	 (DB)…*51

Municipalities Act, M.P. (37 of 1961), Section 136 – Private Temple & 
Public/Government Temple – Tax Exemption – Held – Counsel for appellant 
submitted that u/S 136 of 1961 Act, Government properties are exempted 
from taxation – Appellant produced different receipts and explained that 
every year he is paying property tax and house tax over the temple. 
[Ramkrishna Sharma Vs. State of M.P.] …1749

uxjikfydk vf/kfu;e] e-Á- ¼1961 dk 37½] /kkjk 136 & futh eafnj o 
lkoZtfud@ljdkjh eafnj & dj NwV & vfHkfu/kkZfjr & vihykFkhZ ds vf/koDrk us ;g 
fuosfnr fd;k fd 1961 ds vf/kfu;e dh /kkjk 136 ds varxZr ljdkjh laifRr;ka 
djk/kku ls NwV izkIr gSa & vihykFkhZ us fofHkUu jlhnsa izLrqr dh rFkk ;g Li"V fd;k fd 
og izfro"kZ eafnj ij laifRr dj ,oa x`g dj dk Hkqxrku dj jgk gSA ¼jked`".k 'kekZ fo- 
e-iz- jkT;½	 …1749

Mutual Partition – Held – Apex Court concluded that a partition 
effected between members of Hindu undivided family by their own volition 
and with their consent cannot be reopened unless it is shown that same is 
obtained by fraud, coercion, misrepresentation or undue influence – Court 
should require strict proof of facts because an act inter vivos cannot be lightly 
set aside. [Krishna Kumar Anand Vs. Varun Anand] …2088

ikjLifjd foHkktu & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k gS 
fd fgUnw vfoHkDr dqVqac ds lnL;ksa ds e/; mudh Lo;a dh LosPNk rFkk mudh lgefr 
ls dk;kZafor foHkktu ij u;s fljs ls fopkj ugha fd;k tk ldrk tc rd fd ;g n'kkZ;k 
u tk, fd ;g diV] izihM+u] nqO;Zins'ku vFkok vuqfpr izHkko }kjk vfHkizkIr fd;k 
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x;k gS & U;k;ky; ds ikl rF;ksa dk Bksl lcwr gksuk visf{kr gS D;ksafd thfor 
O;fDr;ksa ds e/; fdlh dk;Z dks lgt :i ls vikLr ugha fd;k tk ldrkA ¼d`".kk 
dqekj vkuan fo- o:.k vkuan½	 …2088

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section 
8/20 – Collection of Sample – Procedure – Held – Contraband kept in 12 
packets (70 kgs.) were seized – Investigating agency before taking samples of 
each packets mixed the contraband of 12 packets – Sample from each packet 
was not collected – Standing Orders issued by the Narcotics Control Bureau 
not complied/followed – Bail granted – Application allowed. [Navneet Jat Vs. 
State of M.P.] …*54

Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 8@20 & 
uewuk ,df=r fd;k tkuk & izfØ;k & vfHkfu/kkZfjr & 12 iSdsVksa esa j[ks gq, ¼70 fdyks½ 
fofuf"k) tCr fd;s x;s & vUos"k.k ,tsalh us izR;sd iSdsVksa dk uewuk ysus ds iwoZ 12 
iSdsVksa ds fofuf"k) dks feyk fn;k & izR;sd iSdsV ls uewuk ,df=r ugha fd;k x;k Fkk 
& Lokid fu;a=.k C;wjks }kjk tkjh fd;s x;s LFkkbZ vkns'kksa dk vuqikyu@vuqlj.k ugha 
fd;k x;k & tekur iznku dh xbZ & vkosnu eatwjA ¼uouhr tkV fo- e-iz- jkT;½	 …*54

National Highways Act (48 of 1956), Section 3G(5) – See – Right to Fair 
Compensation and Transparency in Land Acquisition, Rehabilitation and 
Resettlement Act, 2013, Section 26(1)(a) [M.P. Road Development 
Corporation Vs. Mohd. Shahbuddin] (DB)…1927

jk"Vªh; jktekxZ vf/kfu;e ¼1956 dk 48½] /kkjk 3G¼5½ & ns[ksa & Hkwfe vtZu] 
iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk vf/kdkj vf/kfu;e] 
2013] /kkjk 26¼1½¼a½ ¼,e-ih- jksM MOgsyiesUV dkjiksjs'ku fo- eks- 'kgkcqn~nhu½	

(DB)…1927

Negotiable Instruments Act (26 of 1881), Section 138 – Amendment in 
Complaint – Provision in Cr.P.C. – Held – There is no provision in Cr.P.C. for 
amendment in complaint but at same time there is also no bar for permitting 
an amendment – If amendment sought relates to simple infirmity, curable by 
means of amendment and where no prejudice is caused to other side, Court 
may permit such amendment. [Bhupendra Singh Thakur Vs. Umesh Sahu] 

…*82

ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 138 & ifjokn esa la'kks/ku & 
na-iz-la- esa mica/k & vfHkfu/kkZfjr & ifjokn esa la'kks/ku ds fy, na-iz-la- esa dksbZ mica/k  
ugha gS ysfdu lkFk gh la'kks/ku dh vuqefr nsus ds fy, dksbZ otZu ugha gS & ;fn pkgk 
x;k la'kks/ku lk/kkj.k deh ls lacaf/kr gS] la'kks/ku }kjk Bhd fd;k tk ldrk gS ,oa 
tgka vU; i{k ij dksbZ izfrdwy izHkko dkfjr ugha gksrk] U;k;ky; mDr la'kks/ku dh 
vuqefr ns ldrk gSA ¼HkwisUnz flag Bkdqj fo- mes'k lkgw½ …*82
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Negotiable Instruments Act (26 of 1881), Section 138 – Amendment in 
Complaint – Scope – Mentioning Wrong Cheque Number – Held – Coordinate 
bench of this Court concluded that if wrong cheque number is mentioned in 
complaint which is a typographical error, can be corrected by filing 
application, even when the case is fixed for final arguments. [Bhupendra 
Singh Thakur Vs. Umesh Sahu] …*82

ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 138 & ifjokn esa la'kks/ku & 
O;kfIr & xyr pSd Øekad mfYyf[kr fd;k tkuk & vfHkfu/kkZfjr & bl U;k;ky; dh 
led{k U;k;ihB us fu"df"kZr fd;k fd ;fn ifjokn esa xyr pSd Øekad mfYyf[kr  
fd;k x;k gS tks fd ,d Vad.k =qfV gS] dks vafre rdZ ds fy, ekeyk yxs gksus ij Hkh 
vkosnu izLrqr djds lq/kkjk tk ldrk gSA ¼HkwisUnz flag Bkdqj fo- mes'k lkgw½	 …*82

Negotiable Instruments Act (26 of 1881), Section 138 – Amendment in 
Complaint – Scope – Mentioning Wrong Cheque Number in Notice – Held – 
Apex Court concluded that if notice is issued mentioning wrong cheque 
number, then the entire foundation will fall and complaint cannot be 
maintained on basis of wrong cheque number. [Bhupendra Singh Thakur Vs. 
Umesh Sahu] …*82

ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 138 & ifjokn esa la'kks/ku & 
O;kfIr & uksfVl esa xyr pSd uacj mfYyf[kr fd;k tkuk & vfHkfu/kkZfjr & loksZPp 
U;k;ky; us fu"df"kZr fd;k fd ;fn xyr pSd uacj mfYyf[kr djrs gq, uksfVl tkjh 
fd;k tkrk gS rks iwjk vk/kkj gh /kjk'kk;h gks tk,xk ,oa xyr pSd uacj ds vk/kkj ij 
ifjokn iks"k.kh; ugha fd;k tk ldrkA ¼HkwisUnz flag Bkdqj fo- mes'k lkgw½	 …*82

Negotiable Instruments Act (26 of 1881), Section 138 – Amendment in 
Complaint – Scope – Mentioning Wrong Name of Bank – Held – If due to 
inadvertence of complainant, name of bank is wrongly mentioned in 
complaint, same is formal and curable infirmity and can be cured by 
amendment at any stage before pronouncement of judgment – No dispute 
about cheque number or amount of cheque – It will not result into any 
prejudice to accused and will also not change nature of complaint – No error 
in impugned order – Application dismissed. [Bhupendra Singh Thakur Vs. 
Umesh Sahu] …*82

ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 138 & ifjokn esa la'kks/ku & 
O;kfIr & cSad dk xyr uke mYysf[kr fd;k tkuk & vfHkfu/kkZfjr & ;fn ifjoknh dh  
vlko/kkuh ds dkj.k] ifjokn esa cSad dk uke xyr mYysf[kr gks x;k gS] og ,d 
vkSipkfjd ,oa mipkj ;ksX; deh gS ,oa mls fu.kZ; mn~?kksf"kr gksus ds iwoZ fdlh Hkh 
izØe ij la'kks/ku }kjk Bhd fd;k tk ldrk gS & pSd Øekad ;k pSd dh jkf'k ds ckjs esa 
dksbZ fookn ugha & blls vfHk;qDr dks dksbZ iwokZxzg ifj.kkfer ugha gksxk ,oa ifjokn dh 
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izd`fr Hkh ugha cnysxh & vk{ksfir vkns'k esa dksbZ =qfV ugha & vkosnu [kkfjtA ¼HkwisUnz 
flag Bkdqj fo- mes'k lkgw½	 …*82

Negotiable Instruments Act (26 of 1881), Section 138 – Amendment in 
Complaint – Scope – Wrong Name of Accused – Held – It is not a case of 
accused that cheque was not drawn by him, or is not of his account or it was 
stolen or missed otherwise – Offence u/S 138 is person specific – During 
entire trial accused took no objection – Even at a stage where case is fixed for 
final arguments and written arguments are submitted by parties, 
amendment application rightly allowed as it was related to a simple infirmity 
curable by formal amendment – Application dismissed. [Mirza Saleem Beg 
Vs. Dinesh Nath Kashyap] …*89

ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 138 & f'kdk;r esa la'kks/ku & 
O;kfIr & vfHk;qDr dk xyr uke & vfHkfu/kkZfjr & vfHk;qDr dk ;g izdj.k ugha gS fd 
pSd mlds }kjk tkjh ugha fd;k x;k Fkk] vFkok mlds [kkrs dk ugha gS vFkok og fdlh 
izdkj pksjh ;k xqe gks x;k Fkk & /kkjk 138 ds varxZr vijk/k O;fDr fofufnZ"V gS & 
laiw.kZ fopkj.k ds nkSjku vfHk;qDr us dksbZ vkifRr ugha dh & ;gka rd fd ,sls izØe ij 
tgka izdj.k vafre rdZ ds fy, fu;r gS rFkk i{kdkjksa }kjk fyf[kr rdZ izLrqr fd;s tk 
pqds gSa] la'kks/ku vkosnu dks mfpr :i ls eatwj fd;k x;k D;ksafd og ,d lk/kkj.k deh 
ls lacaf/kr Fkk ftls vkSipkfjd la'kks/ku }kjk Bhd fd;k tk ldrk Fkk & vkosnu 
[kkfjtA ¼fetkZ lyhe csx fo- fnus'k ukFk d';i½	 …*89

Negotiable Instruments Act (26 of 1881), Section 138 and Legal 
Services Authorities Act (39 of 1987), Section 21 – Settlement in Lok Adalat at 
Appellate Stage – Second Complaint – Maintainability – Held – If criminal 
case referred by Magistrate/Session Judge to Lok Adalat, is settled by parties 
and award is passed, it is deemed to be a decree of Civil Court u/S 21 of 1987 
Act – Cheque given in settlement before Lok Adalat will be held as issued 
against legally enforceable debt/liability – Complaint u/S 138 for dishonour 
of such cheque shall be maintainable and it cannot be termed as second 
complaint – Application dismissed. [Sunil Vs. Satyendra Singh] …*93

ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 138 ,oa fof/kd lsok Ákf/kdj.k 
vf/kfu;e ¼1987 dk 39½] /kkjk 21 & vihyh; izØe ij yksd vnkyr esa le>kSrk & 
f}rh; ifjokn & iks"k.kh;rk & vfHkfu/kkZfjr & ;fn eftLVsªV@l= U;k;k/kh'k }kjk 
yksd vnkyr dks funsZf'kr vkijkf/kd izdj.k dk i{kdkjksa }kjk lek/kku fd;k tkrk gS 
rFkk vokMZ ikfjr gks tkrk gS] mls 1987 ds vf/kfu;e dh /kkjk 21 ds varxZr flfoy 
U;k;ky; dh fMØh le>k tk,xk & yksd vnkyr ds le{k le>kSrs esa fn;s x;s pSd 
fof/k }kjk izorZuh; _.k@nkf;Ro ds fo:) tkjh fd;s ekus tk,axs & /kkjk 138 ds 
varxZr mDr pSd ds vuknj ds fy, ifjokn iks"k.kh; gksxk rFkk bls f}rh; ifjokn ugha  
dgk tk ldrk & vkosnu [kkfjtA ¼lquhy fo- lR;sUnz flag½	 …*93
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Negotiable Instruments Act (26 of 1881), Section 138 & 141 and 
Criminal Procedure Code, 1973 (2 of 1974), Section 319 – Offence by Firm – 
Vicarious Liability – Necessary Party – Held – Cheque issued by firm but 
complaint filed without any averments with reference to firm – Held – The 
factum that accused signed the cheque in capacity of director or person in-
charge of affairs of firm can be determined during stage of trial – Court can 
array the firm as accused in the course of trial invoking powers u/S 319 
Cr.P.C. – Trial is in its early stage, it is still open for Complainant/Court to 
array the firm as accused – Cognizance taken by trial Court cannot be 
quashed – Application dismissed. [Mahesh Singh Jadon Vs. Shri Radha 
Sharan Dubey] …1969

ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 138 o 141 ,oa n.M çfØ;k 
lafgrk] 1973 ¼1974 dk 2½] /kkjk 319 & QeZ }kjk vijk/k & izfrfuf/kd nkf;Ro & 
vko';d i{kdkj & vfHkfu/kkZfjr & QeZ }kjk pSd tkjh fd;k x;k ijarq QeZ ds lanHkZ esa 
fcuk fdlh izdFkuksa ds ifjokn izLrqr fd;k x;k & vfHkfu/kkZfjr & ;g rF; fd 
vfHk;qDr us funs'kd vFkok QeZ ds dkedkt ds izHkkjh O;fDr dh gSfl;r ls pSd ij 
gLrk{kj fd;s] fopkj.k ds izØe ds nkSjku vo/kkfjr fd;k tk ldrk gS & U;k;ky;] na-
iz-la- dh /kkjk 319 ds varxZr 'kfDr;ksa dk voyac ysrs gq, fopkj.k ds nkSjku QeZ dks 
vfHk;qDr ds :i esa nks"kkjksfir dj ldrk gS & fopkj.k vius izkjafHkd izØe ij gS] 
ifjoknh@U;k;ky; vHkh Hkh QeZ dks vfHk;qDr ds :i esa nks"kkjksfir dj ldrk gS & 
fopkj.k U;k;ky; }kjk fy;k x;k laKku vfHk[kafMr ugha fd;k tk ldrk & vkosnu 
[kkfjtA ¼egs'k flag tknkSu fo- Jh jk/kk 'kj.k nqcs½	 …1969

Niji Vyavsayik Shikshan Sanstha (Pravesh Ka Viniyaman Avam Shulk 
Ka Nirdharan) Adhiniyam, M.P. (21 of 2007), Sections 5, 5-A, 5-A(3), 5(7) & 7, 
Chikitsa Shiksha Pravesh Niyam, M.P., 2018 and Medical Council of India 
Regulation on Graduate Medical Education, 1997 – Admission – Held – 
Petitioner did not participate in any authorized counselling conducted by 
State – Even for college level counselling, procedure prescribed in 
Regulations, Admission Rules and Adhiniyam of 2007 are required to be 
followed – Colleges cannot give admission to candidates on their own – She is 
not even the most meritorious candidate in her category – Admission granted 
to petitioner runs contrary to mandatory provisions of law – University 
rightly did not provide enrollment number to petitioner – Petition dismissed. 
[Shruti Patidar (Ms.) Vs. State of M.P.] (DB)…*92

futh O;kolkf;d f'k{k.k laLFkk ¼Áos'k dk fofu;eu ,oa 'kqYd dk fu/kkZj.k½ 
vf/kfu;e] e-Á- ¼2007 dk 21½] /kkjk,¡ 5] 5&A] 5&A¼3½] 5¼7½ o 7] fpfdRlk f'k{kk izos'k 
fu;e] e-iz-] 2018 ,oa Hkkjrh; vk;qfoZKku ifj"kn~ Lukrd fpfdRlk f'k{kk ij 
fofu;ekoyh] 1997 & izos'k & vfHkfu/kkZfjr & ;kph us jkT; }kjk vk;ksftr fdlh Hkh 
izkf/kd`r dkmalfyax esa Hkkx ugha fy;k & ;gka rd fd egkfo|ky; Lrj dh dkmalfyax 
ds fy, Hkh] fofu;ekoyh] izos'k fu;e ,oa 2007 ds vf/kfu;e esa fofgr izfØ;k dk ikyu 
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fd;k tkuk visf{kr gS & egkfo|ky; Lo;a ls vH;FkhZx.k dks izos'k ugha ns ldrs & og 
mlds izoxZ dh lcls es/kkoh vH;FkhZ Hkh ugha gS & ;kph dks iznku fd;k x;k izos'k fof/k 
ds vkKkid mica/kksa ds izfrdwy gS & fo'ofo|ky; us mfpr :i ls ;kph dks ukekadu 
Øekad iznku ugha fd;k & ;kfpdk [kkfjtA ¼Jqfr ikVhnkj ¼lqJh½ fo- e-iz- jkT;½

(DB)…*92

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994), 
Section 40 & 87(3)(b) – Removal of “Pradhan” – Term “Office Bearers” –Held 
– Any appointment u/S 87(3)(b) is not an appointment of an “office bearer” 
of panchayat – In instant case, appellant's 5 years term was already expired 
and thus he was no longer an “office bearer” and hence provision of Section 
40 is not applicable – Section 40 is applicable only to “office bearers” of 
panchayat – Appeal dismissed. [Suresh Kumar Vs. State of M.P.] (DB)…*73

iapk;r jkt ,oa xzke Lojkt vf/kfu;e] e-Á- 1993 ¼1994 dk 1½] /kkjk 40 o 
87¼3½¼b½ & **iz/kku** dks gVk;k tkuk & 'kCn **inkf/kdkjhx.k** & vfHkfu/kkZfjr & /kkjk 
87¼3½¼b½ ds varxZr dksbZ fu;qfDr iapk;r ds **inkf/kdkjh** dh fu;qfDr ugha gS & 
orZeku izdj.k esa] vihykFkhZ dh ikap o"kZ dh vof/k igys gh lekIr gks pqdh Fkh ,oa 
blfy, og vc ,d **inkf/kdkjh** ugha Fkk rFkk bl dkj.k ls /kkjk 40 dk mica/k ykxw 
ugha gksrk gS & /kkjk 40 dsoy iapk;r ds **inkf/kdkjhx.k** ij ykxw gksrh gS & vihy 
[kkfjtA ¼lqjs'k dqekj fo- e-iz- jkT;½	 (DB)…*73

Partnership Act, (9 of 1932), Section 4 & 5 – See – The Commercial 
Courts, Commercial Division, Commercial Appellate Division of High Courts 
Act, 2015, Section 2(1)(c)(xv) & 15(2) [Neena V Patel (Dr.) (Mrs.) Vs. Shravan 
Kumar Patel] …1900

Hkkxhnkjh vf/kfu;e] ¼1932 dk 9½] /kkjk 4 o 5 & ns[ksa & okf.kfT;d U;k;ky;] 
mPp U;k;ky; okf.kfT;d izHkkx vkSj okf.kfT;d vihy izHkkx vf/kfu;e] 2015] /kkjk 
2¼1½¼c½¼xv½ o 15¼2½ ¼uhuk Ogh- iVsy ¼MkW-½¼Jherh½ fo- Jo.k dqekj iVsy½ …1900

Penal Code (45 of 1860), Section 34 – Fundamental Principles – 
Discussed & enumerated. [Hariram Vs. State of M.P.] (DB)…*84

n.M lafgrk ¼1860 dk 45½] /kkjk 34 & ewyHkwr fl)kar & foosfpr ,oa izxf.krA 
¼gfjjke fo- e-iz- jkT;½	 (DB)…*84

Penal Code (45 of 1860), Section 141 & 149 – Identity of Members – 
Held – For concluding that a person is guilty for offence u/S 149, it must be 
proved that such person is member of “unlawful assembly” consisting of not 
less than 5 members irrespective of the fact whether identity of each one of 
them is proved or not – If that fact is proved, next step of inquiry is whether 
common object of unlawful assembly in one of the five enumerated objects 
specified u/S 141 IPC. [Hukum Singh Vs. State of M.P.] (DB)…*85
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n.M lafgrk ¼1860 dk 45½] /kkjk 141 o 149 & lnL;ksa dh igpku & 
vfHkfu/kkZfjr & ;g fu"d"kZ fudkyus ds fy, fd dksbZ O;fDr /kkjk 149 ds varxZr 
vijk/k dk nks"kh gS] ;g lkfcr fd;k tkuk pkfg, fd mDr O;fDr **,sls fof/k&fo:) 
teko** dk lnL; gS ftlesa de ls de 5 lnL; gSa] bl rF; dks /;ku esa j[ks fcuk fd 
D;k muesa ls gj ,d dh igpku lkfcr gS ;k ugha & ;fn og rF; lkfcr gS] rks tkap dk 
vxyk dne ;g gS fd D;k fof/k&fo:) teko dk lkekU; mn~ns'; Hkkjrh; n.M 
lafgrk dh /kkjk 141 esa fufnZ"V fd, x, 5 izxf.kr mn~ns';ksa esa ls ,d gSA ¼gqdqe flag 
fo- e-iz- jkT;½	 (DB)…*85

Penal Code (45 of 1860), Section 143 & 494 – Independent/Interested 
Witnesses – Held – PW-4 is father of appellant, he is interested witness – No 
independent witness or documentary evidence available – In absence of 
material, substantive and independent evidence, marriage of appellant with 
respondent No. 2 not proved – Apex Court concluded that if first marriage is 
not valid, the question of second marriage being legally performed or not 
would not arise.  [Kailash Vs. Gordhan] …1920

n.M lafgrk ¼1860 dk 45½] /kkjk 143 o 494 & Lora=@fgrc) lk{khx.k & 
vfHkfu/kkZfjr & vfHk;kstu lk{kh&4 vihykFkhZ dk firk gS] og fgrc) lk{kh gS & dksbZ 
Lora= lk{kh vFkok nLrkosth lk{; miyC/k ugha & lkexzh] lkjHkwr ,oa Lora= lk{; ds 
vHkko esa] izR;FkhZ Ø- 2 ds lkFk vihykFkhZ dk fookg lkfcr ugha gksrk & loksZPp 
U;k;ky; us fu"df"kZr fd;k gS fd ;fn izFke fookg fof/kekU; ugha gS] rks nwljs fookg ds 
oS/k :i ls laiUu gksus vFkok u gksus dk iz'u mRiUu ugha gksxkA ¼dSyk'k fo- xksj/ku½	

…1920

Penal Code (45 of 1860), Section 143 & 494 – Strict Proof of Marriage – 
Held – Appellant claiming to be first husband of Respondent No. 2 – No 
independent witnesses or documentary evidence (Voter list/Ration Card) 
available to establish that respondent No. 2 is wife of appellant – No family 
members or relatives examined to prove the rites and rituals performed – 
Adverse inference can be drawn against appellant – There is a lack of strict 
proof of Bigamy – Respondents rightly acquitted – Appeal dismissed. 
[Kailash Vs. Gordhan] …1920

n.M lafgrk ¼1860 dk 45½] /kkjk 143 o 494 & fookg dk Bksl lcwr & 
vfHkfu/kkZfjr & vihykFkhZ }kjk izR;FkhZ Ø- 2 ds igys ifr gksus dk nkok fd;k tkuk & 
;g LFkkfir djus gsrq dksbZ Lora= lk{khx.k vFkok nLrkosth lk{; ¼ernkrk 
lwph@jk'ku dkMZ½ miyC/k ugha gS fd izR;FkhZ Ø- 2] vihykFkhZ dh iRuh gS & laiUu fd;s 
x;s jhfr&fjoktksa dks lkfcr djus ds fy,] fdUgha ikfjokfjd lnL;ksa vFkok fj'rsnkjksa 
dk ijh{k.k ugha fd;k x;k & vihykFkhZ ds fo:) izfrdwy fu"d"kZ fudkyk tk ldrk gS 
& f}fookg ds Bksl lcwr dk vHkko gS & izR;FkhZx.k dks mfpr :i ls nks"keqDr fd;k 
x;k & vihy [kkfjtA ¼dSyk'k fo- xksj/ku½	 …1920
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Penal Code (45 of 1860), Section 143 & 494 and Criminal Procedure 
Code, 1973 (2 of 1974), Section 313 – Admission of Accused – Held – 
Admission of accused u/S 313 Cr.P.C. that she is legally wedded wife of 
respondent No. 1 cannot amount to confession and do not relieve the burden 
on prosecution to prove legality of second marriage in strict form. [Kailash 
Vs. Gordhan] …1920

n.M lafgrk ¼1860 dk 45½] /kkjk 143 o 494 ,oa n.M çfØ;k lafgrk] 1973 
¼1974 dk 2½] /kkjk 313 & vfHk;qDr dh Lohd`fr & vfHkfu/kkZfjr & na-iz-la- dh /kkjk 313 
ds varxZr vfHk;qDr dh Lohd`fr fd og izR;FkhZ Ø- 1 dh oS/k :i ls fookfgr iRuh gS] 
laLohd`fr dh dksfV esa ugha vk ldrh rFkk f}rh; fookg dh oS/krk dks Bksl :i esa 
lkfcr djus ds vfHk;kstu ds Hkkj dks de ugha djrhA ¼dSyk'k fo- xksj/ku½	 …1920

Penal Code (45 of 1860), Section 143 & 494 and Hindu Marriage Act 
(25 of 1955), Section 17 – Rites, Rituals & Ceremonies – Held – Appellant and 
his father speaks about ceremonies of second marriage but also admitted 
that both were not personally present – No independent witness examined – 
Appellant, respondent No. 1 and respondent No. 2 belongs to Hindu religion, 
saptpadi are essential rites of marriage – No evidence that these essentials 
have been performed in second marriage – Appellant failed to prove 
performance of proper ceremonies in a due form u/S 17 of Hindu Marriage 
Act. [Kailash Vs. Gordhan] …1920

n.M lafgrk ¼1860 dk 45½] /kkjk 143 o 494 ,oa fgUnw fookg vf/kfu;e ¼1955 
dk 25½] /kkjk 17 & jhfr] fjokt o jLesa & vfHkfu/kkZfjr & vihykFkhZ ,oa mlds firk us 
f}rh; fookg dh jLeksa ds ckjs esa dFku fd;k ijarq ;g Hkh Lohdkj fd;k fd nksuksa 
O;fDrxr :i ls mifLFkr ugha Fks & fdlh Lora= lk{kh dk ijh{k.k ugha fd;k x;k & 
vihykFkhZ] izR;FkhZ Ø- 1 ,oa izR;FkhZ Ø- 2 fgUnw /keZ ls gSa] lIrinh fookg dh vko';d 
jhfr gS & dksbZ lk{; ugha gS fd f}rh; fookg eas ;s vko';d jhfr;ka laiUu dh xbZa Fkh & 
vihykFkhZ] fgUnw fookg vf/kfu;e dh /kkjk 17 ds varxZr mfpr jLeksa dk lE;d~ :i ls 
laiUu fd;k tkuk lkfcr djus esa vlQy jgkA ¼dSyk'k fo- xksj/ku½	 …1920

Penal Code (45 of 1860), Section 149 – Common Object – Assessment – 
Held – Common object of assembly is normally to be gathered from 
circumstances of each case such as time and place of gathering of assembly – 
Conduct of gathering as distinguished from conduct of individual members 
are indicative of common object – Assessing common object only on basis of 
overt acts of any individual member is not permissible. [Hukum Singh Vs. 
State of M.P.] (DB)…*85

n.M lafgrk ¼1860 dk 45½] /kkjk 149 & lkekU; mn~ns'; & ewY;kadu & 
vfHkfu/kkZfjr & teko dk lkekU; mn~ns'; lkekU;r% izR;sd ekeys dh ifjfLFkfr;ksa 
tSls fd teko ds le; ,oa LFkku ls fudkyk tkuk pkfg, & O;fDrxr lnL;ksa ds 
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vkpj.k ls fHkUu teko dk vkpj.k] lkekU; mn~ns'; dk ladsr djrs gSa & dsoy fdlh 
O;fDrxr lnL; ds izR;{k d`R;ksa ds vk/kkj ij lkekU; mn~ns'; dk ewY;kadu djus dh 
vuqefr ugha gSA ¼gqdqe flag fo- e-iz- jkT;½	 (DB)…*85

Penal Code (45 of 1860), Section 149 – Liability of Each Member – Held 
– If all necessary ingredients are present in a case where charge is framed u/S 
149, each member of unlawful assembly shall be held liable, the condition 
precedent is that prosecution proves existence of unlawful assembly with a 
common object. [Hukum Singh Vs. State of M.P.] (DB)…*85

n.M lafgrk ¼1860 dk 45½] /kkjk 149 & izR;sd lnL; dk nkf;Ro & 
vfHkfu/kkZfjr & fdlh izdj.k esa tgka /kkjk 149 ds varxZr vkjksi fojfpr fd, x, gSa 
;fn lkjs vko';d rRo ekStwn gSa] rks fof/k&fo:) teko dk izR;sd lnL; tokcnkj 
Bgjk;k tk,xk] blds fy, iqjksHkkO; 'krZ ;g gS fd vfHk;kstu lkekU; mn~ns'; ds lkFk 
fof/k fof:) teko dh ekStwnxh lkfcr djsaA ¼gqdqe flag fo- e-iz- jkT;½	 (DB)…*85

Penal Code (45 of 1860), Section 299, 300, Clauses (Firstly to Fourthly) 
& 304 Part I – Culpable Homicide, Murder, Intention & Knowledge 
discussed and explained. [Hariram Vs. State of M.P.] (DB)…*84

n.M lafgrk ¼1860 dk 45½] /kkjk 299] 300] [kaM ¼igys ls pkSFkk½ o 304 Hkkx I & 
lnks"k ekuo o/k] gR;k] vk'k; ,oa Kku ij foospuk dh xbZ ,oa Li"V fd;k x;kA 
¼gfjjke fo- e-iz- jkT;½	 (DB)…*84

Penal Code (45 of 1860), Section 302 – Circumstantial Evidence – 
Theory of Last Seen Together – Held – Deposition of father of deceased that he 
saw appellant with his deceased daughter just prior to incident, remained 
unrebutted in cross-examination – Burden/onus was on appellant to prove 
that neither he caused any injury nor committed murder of his wife, but on 
this aspect, defence remained silent – Act of appellant points towards his 
guilt – Conviction affirmed – Appeal dismissed. [Vikram Ahirwar Vs. State 
of M.P.] (DB)…*74

n.M lafgrk ¼1860 dk 45½] /kkjk 302 & ifjfLFkfrtU; lk{; & vafre ckj lkFk 
ns[ks tkus dk fl)kar & vfHkfu/kkZfjr & e`frdk ds firk dk ;g vfHklk{; fd mlus 
?kVuk ds Bhd iwoZ vihykFkhZ dks mldh e`r iq=h ds lkFk ns[kk Fkk] izfr ijh{k.k esa 
v[kafMr jgk & ;g lkfcr djus dk Hkkj vihykFkhZ ij Fkk fd u rks mlus dksbZ pksV 
dkfjr dh vkSj u gh viuh iRuh dh gR;k dkfjr dh] ijarq bl igyw ij] cpko i{k ekSu 
jgk & vihykFkhZ dk d`R; mldh nksf"krk dh vksj ladsr djrk gS & nks"kflf) vfHkiq"V 
& vihy [kkfjtA ¼foØe vfgjokj fo- e-iz- jkT;½	 (DB)…*74

Penal Code (45 of 1860), Section 302 – Delay in FIR – Held – Apex 
Court concluded that mere delay in lodging report is not by itself necessarily 
fatal to prosecution case – Delay has to be considered in background of facts 
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and circumstances of each case – The time of occurrence, distance to police 
station, mode of conveyance available are all relevant factors to be 
considered. [Hariram Vs. State of M.P.] (DB)…*84

n.M lafgrk ¼1860 dk 45½] /kkjk 302 & izFke lwpuk fjiksVZ esa foyac & 
vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd ek= fjiksVZ ntZ djus esa foyac 
vius vki esa vfHk;kstu ds izdj.k ds fy, vko';d :i ls ?kkrd ugha gS & foyac ij 
fopkj izzR;sd izdj.k ds rF;ksa ,oa ifjfLFkfr;ksa dh i`"BHkwfe ij djuk gksxk & ?kVuk dk 
le;] iqfyl LVs'ku ls nwjh] ifjogu dk miyC/k ek/;e lHkh fopkj djus ;ksX; dkjd 
gSaA ¼gfjjke fo- e-iz- jkT;½	 (DB)…*84

Penal Code (45 of 1860), Section 302 – Delayed FIR & Investigation – 
FIR lodged after one year of incident – Held – Case is not based on evidence 
of any witness but primarily based on dying declaration, which was recorded 
promptly – Omissions and contaminated conduct of police cannot be a 
ground for acquittal, specifically when guilt of accused is otherwise proved 
beyond reasonable doubt. [Ajju alias Ajay Vs. State of M.P.] (DB)…*60

n.M lafgrk ¼1860 dk 45½] /kkjk 302 & foyafcr izFke lwpuk izfrosnu rFkk 
vUos"k.k & izFke lwpuk izfrosnu ?kVuk ds ,d o"kZ i'pkr~ ntZ fd;k x;k & 
vfHkfu/kkZfjr & izdj.k fdlh lk{kh ds lk{; ij vk/kkfjr ugha ijarq izkFkfed :i ls 
e`R;qdkfyd dFku ij vk/kkfjr gS] ftls rRdky ntZ fd;k x;k Fkk & pwd rFkk iqfyl 
dk nwf"kr vkpj.k nks"keqfDr dk vk/kkj ugha gks ldrk] fo'ks"k :i ls rc tc vfHk;qDr 
dk nks"k vU;Fkk ;qfDr;qDr lansg ls ijs lkfcr gks tkrk gSA ¼vTtw mQZ vt; fo- e-iz- 
jkT;½	 (DB)…*60

Penal Code (45 of 1860), Section 302 – Dying Declaration – Credibility 
– Held – It is not the extent of superficial burn which effects state of mind of 
patient but it is the degree of burn which effects the state of mind – It cannot 
be held that merely because person sustained 100% burn injuries, he cannot 
make a dying declaration – Dying declaration recorded by Tehsildar, Oral 
dying declaration given to husband and motive of offence established by 
prosecution – Degree of burns, discussed and explained – Appeal dismissed. 
[Ajju alias Ajay Vs. State of M.P.] (DB)…*60

n.M lafgrk ¼1860 dk 45½] /kkjk 302 & e`R;qdkfyd dFku & fo'oluh;rk & 
vfHkfu/kkZfjr & ;g lrgh tyus dh ek=k ugha gS tks jksxh dh eu%fLFkfr dks izHkkfor 
djrh gS cfYd ;g tyus dh fMxzh gS tks eu%fLFkfr dks izHkkfor djrh gS & ;g 
vfHkfu/kkZfjr ugha fd;k tk ldrk fd ek= dsoy blfy, fd O;fDr dks 100% tyus 
dh {kfr;ka dkfjr gqbZ gSa] og e`R;qdkfyd dFku ugha dj ldrk & rglhynkj }kjk 
vfHkfyf[kr e`R;qdkfyd dFku] ifr dks fn;k x;k ekSf[kd e`R;qdkfyd dFku rFkk 
vijk/k dk gsrqd vfHk;kstu }kjk LFkkfir & tyus dh fMxzh] foosfpr ,oa Li"V & 
vihy [kkfjtA ¼vTtw mQZ vt; fo- e-iz- jkT;½ (DB)…*60
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Penal Code (45 of 1860), Section 302 – Dying Declaration – Sole 
evidence – Held – If person recording dying declaration is satisfied with 
regard to mental fitness of its maker and the declaration qualifies all 
standards to rule out tutoring or unfitness of mind, then such dying 
declaration can be sole evidence for recording conviction. [Ajju alias Ajay Vs. 
State of M.P.] (DB)…*60

n.M lafgrk ¼1860 dk 45½] /kkjk 302 & e`R;qdkfyd dFku & ,dek= lk{; & 
vfHkfu/kkZfjr & ;fn e`R;qdkfyd dFku vfHkfyf[kr djus okyk O;fDr mlds drkZ ds 
ekufld LokLF; ds laca/k eas larq"V gS rFkk dFku] fl[kk;s tkus ;k ekufld v;ksX;rk 
dks [kkfjt djus ds fy, lHkh ekudksa dks iwjk djrk gS] rks ,slk e`R;qdkfyd dFku 
nks"kflf) vfHkfyf[kr djus gsrq ,dek= lk{; gks ldrk gSA ¼vTtw mQZ vt; fo- e-iz- 
jkT;½	 (DB)…*60

Penal Code (45 of 1860), Section 302 – FIR & Dying Declaration – Held 
– FIR lodged by deceased himself on the following day of incident – FIR shall 
be treated as dying declaration. [Hariram Vs. State of M.P.] (DB)…*84

n.M lafgrk ¼1860 dk 45½] /kkjk 302 & izFke lwpuk fjiksVZ ,oa e`R;qdkfyd 
dFku & vfHkfu/kkZfjr & izFke lwpuk fjiksVZ ?kVuk fnukad ds vxys fnu e`rd }kjk Lo;a 
ntZ djk;k x;k & izFke lwpuk fjiksVZ e`R;qdkfyd dFku ds :i esa ekuk tk,xkA 
¼gfjjke fo- e-iz- jkT;½	 (DB)…*84

Penal Code (45 of 1860), Section 302 – Medical Negligence – Held – 
Deceased was burnt alive where she suffered 100% burns – Injuries were 
sufficient in ordinary course of nature to cause death – Intention and 
knowledge behind burning the deceased alive is writ large – Plea that 
deceased died of septicemia due to improper treatment cannot be accepted – 
Accused cannot take defence of medical negligence. [Ajju alias Ajay Vs. State 
of M.P.] (DB)…*60

n.M lafgrk ¼1860 dk 45½] /kkjk 302 & fpfdRlh; mis{kk & vfHkfu/kkZfjr & 
e`frdk dks ftank tyk fn;k x;k Fkk tgka og 100% ty xbZ Fkh & izd`fr ds lkekU; 
vuqØe esa {kfr;ka e`R;q dkfjr djus gsrq Ik;kZIr Fkh & e`frdk dks ftank tykus ds ihNs 
dk vk'k; rFkk Kku ,dne Li"V gS & ;g vfHkokd~ fd e`frdk dh e`R;q lsIVhlhfe;k ds 
dkj.k gqbZ dks Lohdkj ugha fd;k tk ldrk & vfHk;qDr fpfdRlh; mis{kk dk cpko ugha 
ys ldrkA ¼vTtw mQZ vt; fo- e-iz- jkT;½	 (DB)…*60

Penal Code (45 of 1860), Section 302 – Plea of Alibi – Held – Burden 
heavily lies upon accused to prove his plea of alibi to exclude direct evidence 
regarding his presence on place of incident – Plea of alibi is required to be 
proved by leading cogent evidence. [Ajju alias Ajay Vs. State of M.P.] 

(DB)…*60
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n.M lafgrk ¼1860 dk 45½] /kkjk 302 & vU;= mifLFkr gksus dk vfHkokd~ & 
vfHkfu/kkZfjr & ?kVuk LFky ij mldh mifLFkfr ds laca/k eas izR;{k lk{; dks ckgj 
oftZr djus ds fy, vU;= mifLFkr gksus ds vfHkokd~ dks lkfcr djus dk laiw.kZ Hkkj 
vfHk;qDr ij gS & vU;= mifLFkfr ds vfHkokd~ dks izeq[k Bksl lcwrksa ls lkfcr djuk 
vko';d gSA ¼vTtw mQZ vt; fo- e-iz- jkT;½	 (DB)…*60

Penal Code (45 of 1860), Section 302 – Prosecution Witnesses – 
Credibility – Held – It is not the quantity of witnesses but the quality of 
evidence which is important – Although material witnesses have turned 
hostile, but statement given by wife of deceased is fully corroborated by FIR 
lodged by deceased himself which appears to have emerged as Dying 
Declaration – Weapon of offence was recovered from possession of accused – 
Appellants rightly convicted – Appeal dismissed. [Hariram Vs. State of M.P.] 

(DB)…*84

n.M lafgrk ¼1860 dk 45½] /kkjk 302 & vfHk;kstu lk{khx.k & fo'oluh;rk & 
vfHkfu/kkZfjr & lk{; dh xq.koRrk u fd lkf{k;ksa dh la[;k egRoiw.kZ gksrh gS & ;|fi 
rkfRod lk{khx.k i{knzksgh gks x, gSa ijarq e`rd dh iRuh ds }kjk fn;k x;k dFku e`rd 
ds Lo;a ds }kjk ntZ izFke lwpuk fjiksVZ ls iw.kZr% iq"V gksrk gS tks fd e`R;qdkfyd dFku 
ds :i esa mHkj dj vk;k gS & vijk/k dk gfFk;kj vfHk;qDr ds dCts ls cjken gqvk Fkk 
& vihykFkhZx.k dh nks"kflf) lgh & vihy [kkfjtA ¼gfjjke fo- e-iz- jkT;½	 (DB)…*84

Penal Code (45 of 1860), Section 302/34 – Constructive Liability – Held 
– If common intention leads to commission of criminal offence charged, each 
one of the persons sharing common intention is constructively liable for 
criminal act done by one of them. [Hariram Vs. State of M.P.] (DB)…*84

n.M lafgrk ¼1860 dk 45½] /kkjk 302@34 & vkUof;d nkf;Ro & vfHkfu/kkZfjr 
& ;fn lkekU; vk'k; ds QyLo:i vkjksfir nkf.Md vijk/k dkfjr gksrk gS] rks 
lkekU; vk'k; lk>k djus okyk izR;sd O;fDr muesa ls fdlh ,d O;fDr ds }kjk fd;s 
x;s vkijkf/kd d`R; ds fy, vkUof;d :i ls nk;h gksxkA ¼gfjjke fo- e-iz- jkT;½	

(DB)…*84

Penal Code (45 of 1860), Sections 302, 364 & 201 – Circumstantial 
Evidence – Last Seen Together – Held – On date of incident, deceased was last 
seen together alive with appellant and thereafter deceased was not seen – 
Fact relevant to missing of deceased being known only to appellant and yet he 
did not gave any explanation and chose not to disclose anything, thus a very 
strong presumption is made against appellant that deceased was murdered 
by him – Motive also established by prosecution – Appellant rightly 
convicted – Appeal dismissed. [Sanjay Vs. State of M.P.] (DB)…1795

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 364 o 201 & ifjfLFkfrtU; lk{; & 
vafre ckj lkFk ns[kk tkuk & vfHkfu/kkZfjr & ?kVuk dh fnukad dks] e`rd dks vafre 



85INDEX

ckj vihykFkhZ ds lkFk thfor ns[kk x;k Fkk ,oa rRi'pkr~ e`rd dks ugha ns[kk x;k & 
e`rd ds ykirk gksus ds laca/k esa lqlaxr rF; dsoy vihykFkhZ dks Kkr Fkk ,oa fQj Hkh 
mlus dksbZ Li"Vhdj.k ugha fn;k rFkk dqN Hkh izdV ugha djuk pquk] vr% vihykFkhZ ds 
fo:) vR;ar izcy mi/kkj.kk dh xbZ fd e`rd dh gR;k mlds }kjk dh xbZ Fkh & 
vfHk;kstu }kjk gsrq Hkh LFkkfir & vihykFkhZ mfpr :i ls nks"kfl) & vihy [kkfjtA 
¼lat; fo- e-iz- jkT;½	 (DB)…1795

Penal Code (45 of 1860), Sections 302, 364 & 201 – Recovery of Dead 
Body – Held – Apex Court concluded that it is not necessary that dead body of 
victim should be found and identified i.e. conviction for offence of murder 
does not necessarily depend upon corpus delicti being found. [Sanjay Vs. 
State of M.P.] (DB)…1795

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 364 o 201 & 'ko dh cjkenxh & 
vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k gS fd ;g vko';d ugha gS fd 
ihfM+r dk 'ko ik;k tkuk pkfg, rFkk mldh igpku dh tkuh pkfg, vFkkZr~ gR;k ds 
vijk/k ds fy, nks"kflf) vko';d :i ls vijk/k&lkj ds ik;s tkus ij fuHkZj ugha 
djrh gSA ¼lat; fo- e-iz- jkT;½	 (DB)…1795

Penal Code (45 of 1860), Sections 302, 364 & 201 and Criminal 
Procedure Code, 1973 (2 of 1974), Section 307 – Accomplice Witness – 
Credibility – Held – Co-accused himself filed applications for making him 
approver in the case and made statements u/S 307 Cr.P.C. – His inconsistent 
statements and silence during examination by Court in itself sufficient to 
draw inference that he changed his earlier version and was probably win 
over by appellant – In these circumstances, his earlier whole statement 
cannot be washed up and can very well be taken into consideration as 
corroborative piece of evidence. [Sanjay Vs. State of M.P.] (DB)…1795

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 364 o 201 ,oa n.M çfØ;k lafgrk] 
1973 ¼1974 dk 2½] /kkjk 307 & lg vijk/kh lk{kh & fo'oluh;rk & lg&vfHk;qDr us 
izdj.k esa Lo;a dks bdckyh lk{kh cukus gsrq vkosnu izLrqr fd;s rFkk na-iz-la- dh /kkjk 
307 ds varxZr dFku fd;s & mlds vlaxr dFku ,oa U;k;ky; }kjk ijh{k.k ds nkSjku 
ekSu vius vki esa ;g fu"d"kZ fudkyus gsrq Ik;kZIr gS fd mlus mlds iwoZ dFku dks cny 
fn;k vkSj vf/klaHkor% vihykFkhZ }kjk fo'okl esa ys fy;k x;k & bu ifjfLFkfr;ksa esa] 
mlds iwoZ ds laiw.kZ dFku dks csdkj ugha Bgjk;k tk ldrk rFkk HkyhHkkafr lk{; ds 
laiks"kd Hkkx ds :i esa fopkj esa fy;k tk ldrk gSA ¼lat; fo- e-iz- jkT;½	 (DB)…1795

Penal Code (45 of 1860), Section 307 – Nature of Injury – Held – Single 
blow injury caused on vital part of body though it was caused on back but it 
reached to the chest – Doctor stated that injury was grievous and was 
sufficient to cause death in ordinary course of nature as it was caused by 
sharp cutting weapon (big knife) – Appellant rightly convicted u/S 307 IPC – 
As only single injury was caused and appellant did not attempt to hurt 
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further, sentence reduced from 5 years to 4 years – Appeal partly allowed. 
[Lokman Vs. State of M.P.] …*64

n.M lafgrk ¼1860 dk 45½] /kkjk 307 & pksV dh izd`fr & vfHkfu/kkZfjr & 'kjhj 
ds egRoiw.kZ Hkkx ij ,dy okj ls pksV dkfjr dh xbZ ;|fi ;g ihB ij dkfjr dh xbZ 
Fkh ijarq og Nkrh rd igqap xbZ & fpfdRld us dFku fd;k fd pksV xaHkhj Fkh rFkk 
izd`fr ds lkekU; vuqØe esa e`R;q dkfjr djus gsrq Ik;kZIr Fkh D;ksafd ;g /kkjnkj dkVus 
okys 'kL= ¼cM+s pkdw½ }kjk dkfjr dh xbZ Fkh & vihykFkhZ dks Hkk-na-la- dh /kkjk 307 ds 
varxZr mfpr :i ls nks"kfl) fd;k x;k & pwafd dsoy ,dy pksV dkfjr dh xbZ Fkh 
rFkk vihykFkhZ us vkSj vkxs migfr dkfjr djus dk iz;Ru ugha fd;k] n.Mkns'k dks ikap 
o"kZ ls ?kVkdj pkj o"kZ fd;k x;k & vihy va'kr% eatwjA ¼yksdeu fo- e-iz- jkT;½	 …*64

Penal Code (45 of 1860), Section 307 – Term “Hurt” & “Grievous Hurt” 
– Held – U/S 307 the term “hurt” has been used which is explained in Section 
319 IPC and not “grievous hurt” which is explained in Section 320 IPC – If a 
person causes hurt with intention or knowledge that it may cause death, it 
would attract Section 307 IPC – Merely causing hurt is sufficient to apply 
Section 307 IPC. [Satish @ Gudda Vs. State of M.P.] …1785

n.M lafgrk ¼1860 dk 45½] /kkjk 307 & 'kCn **migfr** o **?kksj migfr** & 
vfHkfu/kkZfjr & /kkjk 307 ds varxZr 'kCn **migfr** dk iz;ksx fd;k x;k gS ftls Hkk-na-
la- dh /kkjk 319 esa Li"V fd;k x;k gS rFkk u fd **?kksj migfr** ftls dh Hkk-na-la- dh 
/kkjk 320 esa Li"V fd;k x;k gS & ;fn ,d O;fDr bl vk'k; vFkok Kku ds lkFk migfr 
dkfjr djrk gS] fd blls e`R;q dkfjr gks ldrh gS] rks ;g Hkk-na-la- dh /kkjk 307 dks 
vkdf"kZr djsxk & ek= migfr dkfjr djuk Hkk-na-la- dh /kkjk 307 dks ykxw djus ds 
fy, Ik;kZIr gSA ¼lrh'k mQZ xqM~Mk fo- e-iz- jkT;½	 …1785

Penal Code (45 of 1860), Section 307 & 324 – Nature of Injury – 
Intention/Knowledge – Held – Injury inflicted was simple or minor will not by 
itself rule out application of Section 307 IPC – Determinative question is 
intention or knowledge and not the nature of injury – Accused stabbed with 
knife in abdomen of the victim, although a single blow, but on vital part of 
body and was dangerous to life – Appellant rightly convicted u/S 307 & 324 
IPC – Appeal dismissed. [Satish @ Gudda Vs. State of M.P.] …1785

n.M lafgrk ¼1860 dk 45½] /kkjk 307 o 324 & pksV dh izd`fr & vk'k;@Kku 
& vfHkfu/kkZfjr & igqapkbZ xbZ pksV lk/kkj.k vFkok ekewyh Fkh] tks fd vius vki esa Hkk-
na-la- dh /kkjk 307 dk mi;kstu [kkfjt ugha djsxh & vo/kkjd iz'u vk'k; vFkok Kku 
gS rFkk u fd pksV dh izd`fr & vfHk;qDr us ihfM+r ds isV esa pkdw Hkksadk] ;|fi ,dy 
okj fd;k] ijarq 'kjhj ds egRoiw.kZ vax ij ,oa thou ds fy, [krjukd Fkk & vihykFkhZ 
dks Hkk-na-la- dh /kkjk 307 o 324 ds varxZr mfpr :i ls nks"kfl) fd;k x;k & vihy 
[kkfjtA ¼lrh'k mQZ xqM~Mk fo- e-iz- jkT;½	 …1785



Penal Code (45 of 1860), Section 307 & 324 – Non-examination of 
Informant – Effect – Held – Apex Court concluded that even if FIR is not 
proved, it would not be ground for acquittal, but the case would depend upon 
evidence lead by prosecution – Non examination of informant cannot in any 
manner affect the prosecution case. [Satish @ Gudda Vs. State of M.P.] 

…1785

n.M lafgrk ¼1860 dk 45½] /kkjk 307 o 324 & bfRryk nsus okys dk ijh{k.k u 
fd;k tkuk & izHkko & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k gS fd Hkys 
gh izFke lwpuk izfrosnu lkfcr ugha gqvk gS] rks Hkh ;g nks"keqfDr dk vk/kkj ugha gksxk] 
cfYd izdj.k vfHk;kstu }kjk izLrqr lk{; ij fuHkZj gksxk & bfRryk nsus okys dk 
ijh{k.k u fd;k tkuk fdlh Hkh izdkj ls vfHk;kstu izdj.k dks izHkkfor ugha dj 
ldrkA ¼lrh'k mQZ xqM~Mk fo- e-iz- jkT;½	 …1785

Penal Code (45 of 1860), Section 307 & 324 – Non-examination of 
Injured Witness – Effect – Injured witness not examined due to mental illness 
– Held – If on basis of facts and circumstances, it is found that due to some 
reason, injured witness is not examined, it would not create a dent in 
prosecution case – Court is required to assess evidence of other prosecution 
witnesses adduced – In such circumstances, there cannot be a mathematical 
formula for discarding the weight of testimony of other injured witness and 
eye witness. [Satish @ Gudda Vs. State of M.P.] …1785

n.M lafgrk ¼1860 dk 45½] /kkjk 307 o 324 & vkgr lk{kh dk ijh{k.k ugha 
fd;k tkuk & izHkko & ekufld :X.krk ds dkj.k vkgr lk{kh dk ijh{k.k ugha fd;k 
x;k & vfHkfu/kkZfjr & ;fn rF;ksa ,oa ifjfLFkfr;ksa ds vk/kkj ij] ;g ik;k tkrk gS fd 
fdlh dkj.ko'k] vkgr lk{kh dk ijh{k.k ugha fd;k x;k gS] rks ;g vfHk;kstu izdj.k ds 
izHkko@egRo dks de ugha djsxk & U;k;ky; }kjk vU; vfHk;kstu lk{khx.k ds fn;s 
x;s lk{; dk fu/kkZj.k fd;k tkuk visf{kr gS & ,slh ifjfLFkfr;ksa esa] vU; vkgr lk{kh 
,oa p{kqn'khZ lk{kh ds ifjlk{; ds egRo dks vLohdkj djus ds fy, dksbZ xf.krh; lw= 
ugha gks ldrkA ¼lrh'k mQZ xqM~Mk fo- e-iz- jkT;½	 …1785

Penal Code (45 of 1860), Section 363 – Age of Prosecutrix – Duty of 
Court – Held – It is obligatory for the Court to test the authenticity of an entry 
regarding the date of birth of a person in public document. [Manoj Sahu Vs. 
State of M.P.] …1912

n.M lafgrk ¼1860 dk 45½] /kkjk 363 & vfHk;ksD=h dh vk;q & U;k;ky; dk 
drZO; & vfHkfu/kkZfjr & U;k;ky; ds fy,] yksd nLrkost esa fdlh O;fDr dh tUefrfFk 
ds laca/k esa fdlh izfof"V dh izekf.kdrk dk ijh{k.k djuk ck/;dj gSA ¼eukst lkgw fo- 
e-iz- jkT;½	 …1912

Penal Code (45 of 1860), Section 363 – Age of Prosecutrix – Held – 
Prosecution failed to establish that at the time of commission of offence, age 
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of prosecutrix was below 18 years – Prosecutrix herself stated that she 
voluntarily went with appellant on her free will – No evidence to show that 
she was taken forcibly or was induced by appellant – Where prosecutrix at 
the age of discretion leaves her parental home and accused simply facilitates 
her in fulfillment of her desire, it is not kidnapping or abduction – Conviction 
set aside – Appeal allowed. [Manoj Sahu Vs. State of M.P.] …1912

n.M lafgrk ¼1860 dk 45½] /kkjk 363 & vfHk;ksD=h dh vk;q & vfHkfu/kkZfjr & 
vfHk;kstu ;g LFkkfir djus esa vlQy jgk fd vijk/k dkfjr fd;s tkus ds le;] 
vfHk;ksD=h dh vk;q 18 o"kZ ls de Fkh & vfHk;ksD=h us Lo;a ;g dFku fd;k fd og 
LosPNkiwoZd vihykFkhZ ds lkFk viuh bPNk ls xbZ Fkh & ;g n'kkZus gsrq dksbZ lk{; ugha 
gS fd mls cyiwoZd ys tk;k x;k Fkk vFkok vihykFkhZ }kjk mRiszfjr fd;k x;k Fkk & 
tgka vfHk;ksD=h foosdkf/kdkj dh vk;q esa vius ekrk&firk dk ?kj NksM+ nsrh gS rFkk 
vfHk;qDr mldh bPNk iw.kZ djus esa dsoy mldh lgk;rk djrk gS] og vigj.k ;k 
O;igj.k ugha gS & nks"kflf) vikLr & vihy eatwjA ¼eukst lkgw fo- e-iz- jkT;½	 …1912

Penal Code (45 of 1860), Section 363 – Age of Prosecutrix – Proof – 
Held – Prosecutrix herself and her father, mother and brother does not know 
the exact date of birth – Entries in Pragati Patrak of school was not proved by 
evidence of any school authority – Prosecution not able to prove that at the 
time of incident prosecutrix was below 18 years of age. [Manoj Sahu Vs. State 
of M.P.] …1912

n.M lafgrk ¼1860 dk 45½] /kkjk 363 & vfHk;ksD=h dh vk;q & lcwr & 
vfHkfu/kkZfjr & Lo;a vfHk;ksD=h dks ,oa mlds firk] ekrk ,oa HkkbZ dks lVhd tUefrfFk 
Kkr ugha & fo|ky; ds izxfr i=d dh izfof"V;ksa dks fdlh fo|ky; izkf/kdkjh ds lk{; 
}kjk lkfcr ugha fd;k x;k Fkk & vfHk;kstu ;g lkfcr djus es l{ke ugha jgk fd 
?kVuk ds le; vfHk;ksD=h 18 o"kZ ls de vk;q dh FkhA ¼eukst lkgw fo- e-iz- jkT;½ …1912

Penal Code (45 of 1860), Section 364A – See – Dakaiti Aur Vyapharan 
Prabhavit Kshetra Adhiniyam, M.P., 1981, Section 11/13 [Arvind Singh 
Gurjar Vs. State of M.P.] (DB)…*78

n.M lafgrk ¼1860 dk 45½] /kkjk 364A & ns[ksa & MdSrh vkSj O;igj.k izHkkfor 
{ks= vf/kfu;e] e-iz-] 1981] /kkjk 11@13 ¼vjfoUn flag xqtZj fo- e-iz- jkT;½	 (DB)…*78

Penal Code (45 of 1860), Section 494 – Ingredients – Held – Essential 
ingredients of offence u/S 494 are (i) accused must have contracted first 
marriage, (ii) she must have married again, (iii) first marriage must be 
subsisting and no divorce has taken place, and (iv) first spouse must be living. 
[Kailash Vs. Gordhan] …1920

n.M lafgrk ¼1860 dk 45½] /kkjk 494 & ?kVd & vfHkfu/kkZfjr & /kkjk 494 ds 
varxZr vijk/k ds vko';d ?kVd gSa ¼i½ vfHk;qDr us izFke fookg fd;k gks] ¼ii½ mlus 
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nksckjk fookg fd;k gks] ¼iii½ izFke fookg vfLrRo esa gksuk pkfg, rFkk dksbZ fookg 
foPNsn u gqvk gks] ,oa ¼iv½ igyk thoulkFkh ¼ifr ;k iRuh½ thfor gksuk pkfg,A 
¼dSyk'k fo- xksj/ku½	 …1920

Police Act (5 of 1861), Section 44 – See – Police Regulations, M.P., 
Regulation 583 & 634 [Kamta Prasad Sharma Vs. State of M.P.] …1846

iqfyl vf/kfu;e ¼1861 dk 5½] /kkjk 44 & ns[ksa & iqfyl fofu;eu] e-Á-] 
fofu;e 583 o 634 ¼dkerk izlkn 'kekZ fo- e-iz- jkT;½	 …1846

Police Regulations, M.P., Regulation 583 & 634, Police Act (5 of 1861), 
Section 44 and Criminal Procedure Code, 1973 (2 of 1974), Section 154 & 155 – 
General Diary – Held – The Station-in-charge is responsible for the correct 
maintenance of the General Diary. [Kamta Prasad Sharma Vs. State of M.P.] 

…1846

iqfyl fofu;eu] e-Á-] fofu;e 583 o 634] iqfyl vf/kfu;e ¼1861 dk 5½] 
/kkjk 44 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 o 155 & lk/kkj.k Mk;jh 
& vfHkfu/kkZfjr & Fkkuk izHkkjh lk/kkj.k Mk;jh ds lgh j[kj[kko ds fy, mRrjnk;h gSA 
¼dkerk izlkn 'kekZ fo- e-iz- jkT;½	 …1846

Precedent – Held – A different singular fact of subsequent case can 
change the precedential value of a previous judgment. [Pooja Sahu (Dr.) Vs. 
State of M.P.] (DB)…*56

iwoZ&U;k; & vfHkfu/kkZfjr & i'pkr~orhZ izdj.k dk ,dek= fHkUu rF; fu.kZ; 
ds iwoZ&U;kf;d ewY; dks ifjofrZr dj ldrk gSA ¼iwtk lkgw ¼MkW-½ fo- e-iz jkT;½	 (DB)…*56

Precedent – Held – A singular different fact may change the 
precedential value of previous judgments – While considering a judgment, 
the facts and circumstances of that case as well as governing statutory 
provision must be taken into account. [M.P. Road Development Corporation 
Vs. Mohd. Shahbuddin] (DB)…1927

iwoZ&fu.kZ; & vfHkfu/kkZfjr & ,d ,dy fHkUu rF; iwoZ ds fu.kZ;ksa dk iwoZ U;kf;d 
ewY; ifjofrZr dj ldrk gS & fdlh fu.kZ; ij fopkj djrs le;] ml izdj.k ds rF;ksa vkSj 
ifjfLFkfr;ksa ds lkFk&lkFk 'kklh dkuwuh mica/k dks Hkh /;ku esa j[kk tkuk pkfg,A ¼,e-ih- jksM 
MOgsyiesUV dkjiksjs'ku fo- eks- 'kgkcqn~nhu½	 (DB)…1927

Preparation & Revision of Market Value Guideline Rules, M.P., 2018, 
Rules 5, 6 & 7 – See – Right to Fair Compensation and Transparency in Land 
Acquisition, Rehabilitation and Resettlement Act, 2013, Section 26(1)(a) [M.P. 
Road Development Corporation Vs. Mohd. Shahbuddin] (DB)…1927

cktkj ewY; ekxZn'kZd fl)karksa dk cuk;k tkuk vkSj mudk iqujh{k.k fu;e] 
e-iz-] 2018] fu;e 5] 6 o 7 & ns[ksa & Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr 
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izfrdj vkSj ikjnf'kZrk dk vf/kdkj vf/kfu;e] 2013] /kkjk 26¼1½¼a½ ¼,e-ih- jksM 
MOgsyiesUV dkjiksjs'ku fo- eks- 'kgkcqn~nhu½	 (DB)…1927

Prevention of Corruption Act (49 of 1988), Section 7 – Demand & 
Acceptance – Held – Demand of illegal gratification is sine qua non to 
constitute the offence – Mere recovery of currency notes cannot constitute 
offence u/S 7, unless it is proved beyond all reasonable doubt that accused 
voluntarily accepted money knowing it to be bribe. [Hariprasad Lal 
Shrivastava (Shri) (Deceased) Through L.Rs. Vs. State of M.P.] …2079

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 7 & ekax vkSj Lohd`fr & 
vfHkfu/kkZfjr & voS/k ifjrks"k.k dh ekax vijk/k xfBr djus ds fy, vfuok;Z gS & ek= 
djsalh uksVksa dh cjkenxh /kkjk 7 ds varxZr vijk/k xfBr ugha djrh] tc rd fd 
;qfDr;qDr lansg ds ijs ;g lkfcr ugha fd;k tkrk fd vfHk;qDr us ;g tkurs gq, fd 
;g fj'or gS LosPNk ls /ku Lohdkj fd;kA ¼gfjizlkn yky JhokLro ¼Jh½ ¼e`rd½ }kjk 
fof/kd izfrfuf/k fo- e-iz- jkT;½	 …2079

Prevention of Corruption Act (49 of 1988), Sections 7, 13(1)(d) & 13(2) 
– Competence of Accused – Held – Whether accused had a competence or not 
cannot be an important aspect – The impression in the mind of bribe-giver 
that the accused would be of some help, is sufficient. [Manmohan Singh Vs. 
State of M.P.] …*88

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk,¡ 7] 13¼1½¼d½ o 13¼2½  & 
vfHk;qDr dh l{kerk & vfHkfu/kkZfjr & vfHk;qDr ds ikl l{kerk Fkh vFkok ugha ;g 
,d egRoiw.kZ igyw ugha gks ldrk & fj'or nsus okys ds eu esa ;g /kkj.kk fd vfHk;qDr 
ls dqN lgk;rk fey ik,xh] Ik;kZIr gSA ¼eueksgu flag fo- e-iz- jkT;½	 …*88

Prevention of Corruption Act (49 of 1988), Sections 7, 13(1)(d) & 13(2) 
– Complainant turning Hostile – Effect – Held – The entire evidence of a 
hostile witness would not stand wiped out – Relevant part of evidence of 
hostile witness which is admissible can be read either in favour of prosecution 
or defence, provided the same is corroborated from other evidence on record 
– Even if complainant turned hostile still accused can be held guilty on basis 
of surrounding circumstances. [Manmohan Singh Vs. State of M.P.] …*88

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk,¡ 7] 13¼1½¼d½ o 13¼2½  & 
f'kdk;rdrkZ dk i{knzksgh gksuk & izHkko & vfHkfu/kkZfjr & i{knzksgh lk{kh dk laiw.kZ 
lk{; ugha gVk;k tk ldrk & i{knzksgh lk{kh ds lk{; dk lqlaxr fgLlk tks Lohdk;Z gS 
mls vfHk;kstu vFkok cpko ds i{k esa i<+k tk ldrk gS] c'krsZ vfHkys[k ij mifLFkr 
vU; lk{;ksa ls mldh iqf"V dh xbZ gks & Hkys gh f'kdk;rdrkZ i{knzksgh gks x;k gks fQj 
Hkh vfHk;qDr dks vkl&ikl dh ifjfLFkfr;ksa ds vk/kkj ij nks"kh Bgjk;k tk ldrk gSA 
¼eueksgu flag fo- e-iz- jkT;½	 …*88
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Prevention of Corruption Act (49 of 1988), Sections 7, 13(1)(d)(i) & 
13(2) – Demand – Reason/Motive – Held – Evidence shows that salary of 
complainant had already been sanctioned by appellant much prior to date of 
complaint – Appellant had no occasion or reason to make the alleged demand 
– Evidence also shows that complainant was annoyed with appellant – In 
absence of any independent corroboration, it is highly unsafe to rely on 
testimony of complainant – Conviction set aside – Appeal allowed. 
[Hariprasad Lal Shrivastava (Shri) (Deceased) Through L.Rs. Vs. State of 
M.P.] …2079

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk,¡ 7] 13¼1½¼d½¼i½ o 13¼2½ & 
ekax & dkj.k@mn~ns'; & vfHkfu/kkZfjr & lk{; n'kkZrs gSa fd ifjoknh dk osru ifjokn 
dh fnukad ls cgqr igys gh vihykFkhZ }kjk Lohd`r fd;k x;k Fkk & vihykFkhZ ds ikl 
dfFkr ekax djus dk dksbZ volj ;k dkj.k ugha Fkk & lk{; Hkh n'kkZrk gS fd ifjoknh 
vihykFkhZ ls {kqC/k Fkk & fdlh Lora= laiqf"V ds vHkko esa] ifjoknh ds lk{; ij fo'okl 
djuk vR;ar vlqjf{kr gS & nks"kflf) vikLr & vihy Lohd`rA ¼gfjizlkn yky 
JhokLro ¼Jh½ ¼e`rd½ }kjk fof/kd izfrfuf/k fo- e-iz- jkT;½	 …2079

Prevention of Corruption Act (49 of 1988), Sections 7, 13(1)(d)(i) & 
13(2) – Demand & Acceptance – Held – Complainant went alone to house of 
appellant and immediately came out within a minute – None of the members 
of trap party who were at a far distance could hear the demand or see the 
money being handed over to appellant to prove that same was pursuant to 
any demand – No evidence to show that appellant made any demand of bribe. 
[Hariprasad Lal Shrivastava (Shri) (Deceased) Through L.Rs. Vs. State of 
M.P.] …2079

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk,¡ 7] 13¼1½¼d½¼i½ o 13¼2½ & 
ekax vkSj Lohd`fr & vfHkfu/kkZfjr & ifjoknh vihykFkhZ ds ?kj vdsyk x;k rFkk ,d 
feuV ds Hkhrj rRdky ckgj vk x;k & VªSi ikVhZ ds dksbZ Hkh lnL; tks dkQh nwj Fks 
ekax dks lqu ugha ldrs Fks vFkok vihykFkhZ dks fn;s x;s /ku dks ;g lkfcr djus ds 
fy, fd og ekax ds vuq:i Fkk ns[k ldrs Fks & ;g n'kkZus ds fy, dksbZ lk{; ugha gS fd 
vihykFkhZ us fj'or dh ekax dhA ¼gfjizlkn yky JhokLro ¼Jh½ ¼e`rd½ }kjk fof/kd 
izfrfuf/k fo- e-iz- jkT;½	 …2079

Prevention of Corruption Act (49 of 1988), Sections 7, 13(1)(d)(i) & 
13(2) – Recovery of Tainted Money – Held – Possession of bribe money was 
denied by appellant and he showed ignorance – Appellant was slapped and 
forced to pick up notes from place pointed by complainant – Thereafter if his 
hands were subjected to phenopthaline powder test, certainly colour of 
chemical would turn pink. [Hariprasad Lal Shrivastava (Shri) (Deceased) 
Through L.Rs. Vs. State of M.P.] …2079
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Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk,¡ 7] 13¼1½¼d½¼i½ o 13¼2½ & 
nwf"kr /ku dh cjkenxh & vfHkfu/kkZfjr & vihykFkhZ }kjk fj'or dk /ku j[kus ls badkj 
fd;k x;k rFkk mlus vufHkKrk n'kkZbZ & vihykFkhZ dks FkIiM+ ekjk x;k rFkk ifjoknh 
}kjk bafxr LFkku ls uksV mBkus ds fy, etcwj fd;k x;k & rRi'pkr~ ;fn mlds gkFkksa 
dks QsuksIFkkyhu ikmMj ijh{k.k ds v/khu fd;k tkrk] rks fuf'pr :i ls jlk;u dk jax 
xqykch gks tkrkA ¼gfjizlkn yky JhokLro ¼Jh½ ¼e`rd½ }kjk fof/kd izfrfuf/k fo- e-iz- 
jkT;½	 …2079

Prevention of Corruption Act (49 of 1988), Section 19(3) & (4) – Non-
examination of Sanctioning Authority – Held – Witness proved the signature 
of sanctioning authority, he brought the record also – He denied that 
sanctioning authority issued sanction without going through the papers – 
Sanction order is a detailed order – Appellant never raised any objection at 
the earliest stage regarding non-examination of sanctioning authority before 
trial Court – It cannot be said that sanction was issued without due 
application of mind. [Manmohan Singh Vs. State of M.P.] …*88

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 19¼3½ o ¼4½ & eatwjh 
izkf/kdkjh dk ijh{k.k u fd;k tkuk & vfHkfu/kkZfjr & lk{kh us eatwjh izkf/kdkjh ds 
gLrk{kj lkfcr fd,] og vfHkys[k Hkh ysdj vk;k & mlus badkj fd;k fd eatwjh izkf/kdkjh us 
nLrkost ns[ks fcuk eatwjh tkjh dj nh & eatwjh vkns'k ,d foLr`r vkns'k gS & 
vihykFkhZ us fopkj.k U;k;ky; ds le{k eatwjh izkf/kdkjh dk ijh{k.k u fd;s tkus ds 
laca/k esa izkjafHkd izØe ij dHkh dksbZ vkifRr ugha mBkbZ & ;g ugha dgk tk ldrk fd 
eatwjh efLr"d dk lE;d~ iz;ksx fd, fcuk tkjh dh xbZ FkhA ¼eueksgu flag fo- e-iz- 
jkT;½	 …*88

Prevention of Corruption Act (49 of 1988), Section 20 – Voice Sample – 
Adverse Inference – Held – An adverse inference can be drawn against 
appellant on his refusal to give sample of his voice. [Manmohan Singh Vs. 
State of M.P.] …*88

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 20 & vkokt+ dk uewuk & 
izfrdwy fu"d"kZ & vfHkfu/kkZfjr & vihykFkhZ }kjk viuh vkokt+ dk uewuk nsus ls euk 
djus ij mlds fo:) izfrdwy fu"d"kZ fudkyk tk ldrk gSA ¼eueksgu flag fo- e-iz- 
jkT;½	 …*88

Public Trusts Act, M.P. (30 of 1951), Section 3 & 34-A – Powers of 
Registrar – Delegation of Power – Held – Unless and until a separate 
notification u/S 34-A of the Act is issued, the powers of registrar cannot be 
delegated to SDO by work distribution memo – SDO has no authority to 
exercise powers of Registrar Public Trust – Impugned order being without 
jurisdiction is quashed. [Prashant Sharma Vs. State of M.P.] …*90
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yksd U;kl vf/kfu;e] e-Á- ¼1951 dk 30½] /kkjk 3 o 34&A & jftLVªkj dh 
'kfDr;k¡ & 'kfDr dk izR;k;kstu & vfHkfu/kkZfjr & tc rd vf/kfu;e dh /kkjk 34&A 
ds varxZr ,d i`Fkd vf/klwpuk tkjh ugha dh tkrh] jftLVªkj dh 'kfDr;ksa dks dk;Z 
forj.k Kkiu }kjk mi[kaM vf/kdkjh dks izR;k;ksftr ugha fd;k tk ldrk & mi[kaM 
vf/kdkjh dks jftLVªkj yksd U;kl dh 'kfDr;ksa dk iz;ksx djus dk dksbZ izkf/kdkj ugha 
gS & vk{ksfir vkns'k fcuk vf/kdkfjrk dk gksus ds dkj.k] vfHk[kafMrA ¼iz'kkar 'kekZ fo- 
e-iz- jkT;½	 …*90

Qawaid Muafidaran Jujve Araji Va Nakdi, Riyasat Gwalior, Samvat, 
1991, Section 3(1) & 4(4) – “Muafi” – Grant of “Nemnuk” – Held – Muafi   
means cash or land ¼vkjkth½ – Instant case is a case of Muafi cash (nemnuk) 
which was given to ancestors of appellant for offering prayer and to serve 
deities, therefore it cannot be assumed through Act of Samvat 1991 that by 
way of grant of Muafi Devsthani or nemnuk, intention of the Act or native 
State was to call the temple as Government Temple. [Ramkrishna Sharma 
Vs. State of M.P.] …1749

dokvn ekQhnkjku tqTos vkjkth o uDnh] fj;klr Xokfy;j] lEor 1991] /kkjk 
3¼1½ o 4¼4½ & **ekQh** & **useuqd** iznku fd;k tkuk & vfHkfu/kkZfjr & **ekQh** dk 
vFkZ gS uxnh vFkok Hkwfe ¼vkjkth½ & orZeku izdj.k ekQh uxnh ¼useuqd½ dk ,d 
izdj.k gS tks fd mikluk djus ,oa nsoh&nsorkvksa dh lsok djus ds fy, vihykFkhZ ds 
iwoZtksa dks nh xbZ Fkh] vr% 1991 lEor~ ds vf/kfu;e ds ek/;e ls ;g /kkj.kk ugha dh tk 
ldrh fd ekQh nsoLFkkuh vFkok useuqd iznku djus ds ek/;e ls] vf/kfu;e vFkok 
ns'kh jkT;@fj;klr dk vk'k; eafnj dks ljdkjh eafnj dguk FkkA ¼jked`".k 'kekZ fo- 
e-iz- jkT;½	 …1749

Rajya Suraksha Adhiniyam, M.P., 1990 (4 of 1991), Section 5 – 
Externment Orders – Old & Stale Cases – Test of Reasonableness – Held – 
Unless and until there is live link between the cases with necessity of 
externment order, old and stale cases cannot be taken into consideration – No 
finding by District Magistrate that act of petitioner is causing or calculated to 
cause alarm, danger or harm to person or property and the witnesses are not 
coming forward to give evidence in public by reason of apprehension 
regarding safety of their person or property – Test of reasonableness not 
satisfied – Impugned order set aside – Petition allowed. [Anwar Khan Jilani 
Vs. State of M.P.] …1862

jkT; lqj{kk vf/kfu;e] e-Á-] 1990 ¼1991 dk 4½] /kkjk 5 & fu"dklu vkns'k & 
iqjkus o f?kls&fiVs izdj.k & ;qfDr;qDrrk dk ijh{k.k & vfHkfu/kkZfjr & tc rd fd 
fu"dklu vkns'k dh vko';drk okys izdj.kksa ds e/; lh/kk laca/k@thoUr dM+h u gks] 
iqjkus ,oa f?kls&fiVs izdj.kksa dks fopkj esa ugha fy;k tk ldrk & ftyk eftLVsªV }kjk 
,slk dksbZ fu"d"kZ ugha fd ;kph dk d`R; 'kjhj vFkok laifRr dks ladV vFkok vigkfu 
dkfjr djrk gS ;k dkfjr djus dk ladsr izdfYir djrk gS rFkk lk{khx.k muds 'kjhj 
vFkok laifRr dh lqj{kk ds laca/k esa vk'kadk ds dkj.k lkoZtfud :i ls lk{; nsus ds 
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fy, lkeus ugha vk jgs gSa & ;qfDr;qDrrk dk ijh{k.k larq"V ugha & vk{ksfir vkns'k 
vikLr & ;kfpdk eatwjA ¼vuoj [kku ftykuh fo- e-iz- jkT;½	 …1862

Rajya Suraksha Adhiniyam, M.P. 1990 (4 of 1991), Section 5 – 
Externment Orders – Subjective Satisfaction – Held – Competent authority 
must record its subjective satisfaction of the existence of the ground 
mentioned in Section 5 of the Act. [Anwar Khan Jilani Vs. State of M.P.] 

…1862

jkT; lqj{kk vf/kfu;e] e-Á-] 1990 ¼1991 dk 4½] /kkjk 5 & fu"dklu vkns'k & 
O;fDrijd larqf"V & vfHkfu/kkZfjr & l{ke izkf/kdkjh dks vf/kfu;e dh /kkjk 5 esa 
mfYyf[kr vk/kkj ds vfLrRo dh mldh O;fDrijd larqf"V vfHkfyf[kr djuh pkfg,A 
¼vuoj [kku ftykuh fo- e-iz- jkT;½	 …1862

Registration Act (16 of 1908), Section 17 and  Stamp Act, Indian (2 of 
1899), Section 35 –  Document of Family Settlement – Admissibility in 
Evidence – Held – The document is a family settlement indicating creation of 
right in favour of parties over immovable property, on date of execution thus 
it needs registration u/S 17 of 1908 Act and further it is required to be duly 
stamped u/S 35 of Stamp Act, otherwise the document will be inadmissible in 
evidence – Impugned order set aside – Petition allowed. [Dilip Kumar Vs. 
Laxminarayan] …1697

jftLVªhdj.k vf/kfu;e ¼1908 dk 16½] /kkjk 17 ,oa LVkEi vf/kfu;e] Hkkjrh; 
¼1899 dk 2½] /kkjk 35 & ikfjokfjd le>kSrs dk nLrkost & lk{; esa xzkg~;rk & 
vfHkfu/kkZfjr & nLrkost ,d ikfjokfjd le>kSrk gS tks fd fu"iknu dh frfFk dks] 
LFkkoj laifRr ij i{kdkjksa ds fgr esa vf/kdkj dk l`tu bafxr djrk gS] vr% 1908 ds 
vf/kfu;e ds /kkjk 17 ds varxZr bldk jftLVªhdj.k vko';d gS ,oa blds vfrfjDr 
LVkEi vf/kfu;e dh /kkjk 35 ds varxZr bls lE;d~ :i ls LVkafir fd;k tkuk visf{kr 
gS] vU;Fkk nLrkost lk{; esa vxzkg~; gksxk & vk{ksfir vkns'k vikLr & ;kfpdk eatwjA 
¼fnyhi dqekj fo- y{ehukjk;.k½	 …1697

Registration Act (16 of 1908), Section 17 and Stamp Act, Indian (2 of 
1899), Section 35 – Nature of Document – Held – Nature of document is 
determined not from the heading thereto, but from its recital and therefore it 
is necessary to go through the recital. [Dilip Kumar Vs. Laxminarayan]	

…1697

jftLVªhdj.k vf/kfu;e ¼1908 dk 16½] /kkjk 17 ,oa LVkEi vf/kfu;e] Hkkjrh; 
¼1899 dk 2½] /kkjk 35 & nLrkost dk Lo:i & vfHkfu/kkZfjr & nLrkost ds Lo:i dk 
vo/kkj.k mlds 'kh"kZd ls ugha] cfYd mlds dFku ls fd;k tkrk gS ,oa blfy, dFku 
dks tkapuk@le>uk vko';d gSA ¼fnyhi dqekj fo- y{ehukjk;.k½	 …1697

Registration Act (16 of 1908), Section 17 & 49 and Stamp Act, Indian (2 
of 1899), Section 35 – Unstamped & Unregistered Document – Collateral 
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Purpose – Held – Agreement to sale was a notarized document – Held – If any 
document is unstamped or unregistered, same is inadmissible and cannot be 
used even for collateral purpose – No error in impugned order – Petition 
dismissed. [Manish Singh Malukani Vs. Hari Prasad Gupta] …*67

jftLVªhdj.k vf/kfu;e ¼1908 dk 16½] /kkjk 17 o 49 ,oa LVkEi vf/kfu;e] 
Hkkjrh; ¼1899 dk 2½] /kkjk 35 & vLVkafir o vjftLVªhd`r nLrkost & lkaikf'Zod 
iz;kstu & vfHkfu/kkZfjr & foØ; dk djkj ,d uksVjhd`r nLrkost Fkk & vfHkfu/kkZfjr 
& ;fn dksbZ nLrkost vLVkafir o vjftLVªhd`r gS] og vxzkg~; gS ,oa ;gka rd fd 
lkaikf'Zod iz;kstu ds fy, Hkh mi;ksx ugha fd;k tk ldrk & vk{ksfir vkns'k esa dksbZ 
xyrh ugha & ;kfpdk [kkfjtA ¼euh"k flag eyqdkuh fo- gjh izlkn xqIrk½	 …*67

Religious Endowments Act (20 of 1863) – Deity – Held – The idol as 
representing and embodying the spiritual purpose of the donor is the juristic 
person recognized by law and in this juristic person the dedicated property 
vests. [Mahant Narayan Puri (D) By LR Vs. Jagdish Chandra (D) By LRs.] 

…1768

/kkfeZd foU;kl vf/kfu;e ¼1863 dk 20½ & nsork & vfHkfu/kkZfjr & nkrk ds 
vk/;kfRed iz;kstu dk izfrfuf/kRo vkSj lfUufo"V djus okyh ewfrZ] fof/k }kjk ekU;rk 
izkIr ,d fof/kd O;fDr gS ,oa bl fof/kd O;fDr esa lefiZr laifRr fufgr gSA ¼egar 
ukjk;.k iqjh ¼e`rd½ }kjk fof/kd izfrfuf/k fo- txnh'k pUnz ¼e`rd½ }kjk fof/kd 
izfrfuf/k½	 …1768

Religious Endowments Act (20 of 1863) – Land of Temple – Held – 
Plaintiffs and defendant failed to prove their ownership over the disputed 
lands – Also remained failed to prove ownership on basis of Maurishi Krishak 
or adverse possession – Land belongs to Deity of Kali Mai Temple who is the 
juristic person – Collector directed to take over possession of land and 
proceed for fresh appointment of Mahant and Pujari as per provisions of Act 
of 1863 – Suit dismissed – Appeal disposed of. [Mahant Narayan Puri (D) By 
LR Vs. Jagdish Chandra (D) By LRs.] …1768

/kkfeZd foU;kl vf/kfu;e ¼1863 dk 20½ & eafnj dh Hkwfe & vfHkfu/kkZfjr & 
oknhx.k ,oa izfroknh fookfnr Hkwfe;ksa ij mudk LokfeRo lkfcr djus esa vlQy jgs & 
ekS:lh d`"kd vFkok izfrdwy dCts ds vk/kkj ij LokfeRo lkfcr djus esa Hkh vlQy jgs 
& Hkwfe dkyh ekbZ eafnj dh nsoh dh gS tks fd fof/kd O;fDRk gS & dysDVj dks Hkwfe dk 
dCTkk ysus ,oa 1863 ds vf/kfu;e ds mica/kksa ds vuqlkj egar vkSj iqtkjh dh ubZ 
fu;qfDr gsrq dk;Zokgh djus ds fy, funsf'kr fd;k x;k & okn [kkfjt & vihy 
fujkd`rA ¼egar ukjk;.k iqjh ¼e`rd½ }kjk fof/kd izfrfuf/k fo- txnh'k pUnz ¼e`rd½ 
}kjk fof/kd izfrfuf/k½	 …1768

Review Jurisdiction – Held – Apex Court concluded that mistake or 
error apparent on the face of record means mistake or error which is prima 
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facie visible and does not require any detail examination – Erroneous view of 
law is not a ground for review – Review cannot partake the category of 
appeal – Scope & principle of review enumerated. [State of M.P. Vs. Nidhi (I) 
Industries] …2043

iqufoZyksdu dh vf/kdkfjrk & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr 
fd;k fd xyrh vFkok =qfV tks vfHkys[k dks ns[kus ls gh izdV gksrh gS dk vFkZ gS xyrh 
vFkok =qfV tks izFke n`"V~;k n`';eku gS rFkk ftlds fy, fdlh foLr`r ijh{k.k dh 
vko';drk ugha gS & fof/k dk xyr voyksdu iqufoZyksdu dk vk/kkj ugha gS & 
iqufoZyksdu vihy dh Js.kh esa lfEefyr ugha gks ldrh & iqufoZyksdu dh O;kfIr rFkk 
fl)kar izxf.krA ¼e-iz- jkT; fo- fuf/k ¼vkbZ½ baMLVªht½	 …2043

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act (30 of 2013), Section 26(1)(a) and Land 
Acquisition Act (1 of 1894), Section 23 – “Market Value” – Held – There is 
marked difference in the language employed and in formula prescribed for 
determination of market value of land in the previous Act and Subsequent 
Act – Act of 2013 gives statutory recognition to “market value” specified in 
Stamp Act. [M.P. Road Development Corporation Vs. Mohd. Shahbuddin] 

(DB)…1927

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e ¼2013 dk 30½] /kkjk 26¼1½¼a½ ,oa Hkwfe vtZu vf/kfu;e ¼1894 dk 
1½] /kkjk 23 & **cktkj ewY;** & vfHkfu/kkZfjr & iwoZ vf/kfu;e ,oa i'pkr~orhZ 
vf/kfu;e eas Hkwfe ds cktkj ewY; ds vo/kkj.k ds fy, iz;qDr dh xbZ Hkk"kk ,oa fofgr 
lw= esa Li"V varj gS & 2013 dk vf/kfu;e] LVkEi vf/kfu;e esa fofufnZ"V **cktkj 
ewY;** dks dkuwuh ekU;rk iznku djrk gSA ¼,e-ih- jksM MOgsyiesUV dkjiksjs'ku fo- eks- 
'kgkcqn~nhu½	 (DB)…1927

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act (30 of 2013), Section 26(1)(a) and Land 
Acquisition Act (1 of 1894), Section 23 – Theory of Deduction – Held – No 
provision under 2013 Act which mandates reduction of 50% compensation 
for initial 1000 sqm – Compensation needs to be determined as per relevant 
Land Acquisition Act which is in vogue – Theory of deduction is alien in view 
of Section 26(1)(a) of 2013 Act – Compensation of appellant be determined by 
applying Collector guidelines without any deductions – Appeals filed by 
Corporations dismissed – Appeals filed by claimants allowed. [M.P. Road 
Development Corporation Vs. Mohd. Shahbuddin] (DB)…1927

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e ¼2013 dk 30½] /kkjk 26¼1½¼a½ ,oa Hkwfe vtZu vf/kfu;e ¼1894 dk 
1½] /kkjk 23 & dVkSrh dk fl)akr & vfHkfu/kkZfjr & 2013 ds vf/kfu;e ds varxZr ,slk 
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dksbZ mica/k ugha gS tks vkjafHkd 1000 oxZehVj ds fy, 50 izfr'kr izfrdj ?kVkus dh 
vkKk nsrk gks & izfrdj dk vo/kkj.k lqlaxr Hkwfe vtZu vf/kfu;e tks izpyu esa gS] ds 
vuqlkj fd;k tkuk vko';d gS & dVkSrh dk fl)kar 2013 ds vf/kfu;e dh /kkjk 
26¼1½¼a½ dks n`f"Vxr j[krs gq, vU;ns'kh; gS & vihykFkhZ dk izfrdj fcuk fdUgha 
dVkSfr;ksa ds dysDVj ekxZnf'kZdk dks ykxw dj vo/kkfjr fd;k tkuk pkfg, & fuxeksa 
}kjk izLrqr vihysa [kkfjt & nkosnkjksa }kjk izLrqr vihysa eatwjA ¼,e-ih- jksM 
MOgsyiesUV dkjiksjs'ku fo- eks- 'kgkcqn~nhu½	 (DB)…1927

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act (30 of 2013), Section 26(1)(a) and Stamp 
Act, Indian (2 of 1899),  Section 75 – Expression “Market Value” – Held – The 
new expression employed in Section 26(1)(a) must be given full meaning and 
effect – The expression “market value” specified in the Stamp Act is not such 
a dull and lifeless expression which can be ignored. [M.P. Road Development 
Corporation Vs. Mohd. Shahbuddin] (DB)…1927

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e ¼2013 dk 30½] /kkjk 26¼1½¼a½ ,oa LVkEi vf/kfu;e] Hkkjrh; ¼1899 
dk 2½] /kkjk 75 & vfHkO;fDr **cktkj ewY;** & vfHkfu/kkZfjr & /kkjk 26¼1½¼a½ esa iz;qDr 
dh xbZ ubZ vfHkO;fDr dks iw.kZ vFkZ ,oa izHkko fn;k tkuk pkfg, & LVkEi vf/kfu;e esa 
fofufnZ"V dh xbZ vfHkO;fDr **cktkj ewY;** ,slh fuf"Ø; vkSj futhZo vfHkO;fDr ugha gS 
ftls vuns[kk fd;k tk ldsA ¼,e-ih- jksM MOgsyiesUV dkjiksjs'ku fo- eks- 'kgkcqn~nhu½	

(DB)…1927

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act (30 of 2013), Section 26(1)(a), Stamp Act, 
Indian (2 of 1899), Section 75, Preparation & Revision of Market Value 
Guideline Rules, M.P., 2018, Rules 5, 6 & 7 and National Highways Act (48 of 
1956), Section 3G(5) – Collector Guidelines – Held – Collector guidelines 
provides determining factors for calculation of market value of land and 
compensation u/S 26(1)(a) – Collector guidelines having received statutory 
colour if r/w Section 75 of Stamp Act and provisions of Guideline Rules, 2018, 
it can certainly become basis for determination of compensation for land 
acquisition under Highways Act as well. [M.P. Road Development 
Corporation Vs. Mohd. Shahbuddin] (DB)…1927

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e ¼2013 dk 30½] /kkjk 26¼1½¼a½] LVkEi vf/kfu;e] Hkkjrh; ¼1899 dk 
2½] /kkjk 75] cktkj ewY; ekxZn'kZd fl)karksa dk cuk;k tkuk vkSj mudk iqujh{k.k 
fu;e] e-iz-] 2018] fu;e 5] 6 o 7 ,oa jk"Vªh; jktekxZ vf/kfu;e ¼1956 dk 48½] /kkjk 
3G¼5½ & dysDVj ekxZnf'kZdk & vfHkfu/kkZfjr & dysDVj ekxZnf'kZdk] Hkwfe ds cktkj 
ewY; rFkk /kkjk 26¼1½¼a½ ds varxZr izfrdj dh x.kuk ds fy, vo/kkjd dkjd micaf/kr 
djrh gS & dysDVj ekxZnf'kZdk dks dkuwuh ekU;rk izkIr gksus ij ;fn LVkEi vf/kfu;e 
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dh /kkjk 75 ,oa 2018 ds ekxZn'kZd fl)kar fu;eksa ds mica/kksa ds lkFk i<+k tk,] rks ;g 
fuf'pr :i ls jktekxZ vf/kfu;e ds varxZr Hkh Hkwfe vtZu ds fy, izfrdj ds vo/kkj.k 
djus dk vk/kkj cu ldrh gSA ¼,e-ih- jksM MOgsyiesUV dkjiksjs'ku fo- eks- 'kgkcqn~nhu½	

(DB)…1927

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act, (30 of 2013), Section 33 – Modification/ 
Correction/Review of Award – Scope & Powers – Held – Land Acquisition 
Officer has no power to review original award – Section 33 only empowers 
Collector to correct any clerical /arithmetical mistakes in the award or errors 
arising therein, either on his own motion or on application of any interested 
person or local authority, subject to compliance of other conditions of 
Section 33 – Proportion of share, determined in original award cannot be 
corrected u/S 33 – Impugned order has an effect of modifying the original 
award and is thus set aside – Petition allowed. [Dinendra Parashar Vs. State 
of M.P.] …*49

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e] ¼2013 dk 30½] /kkjk 33 & vokMZ dk mikarj.k@lq/kkj@ 
iqufoZyksdu & O;kfIr o 'kfDr;ka & vfHkfu/kkZfjr & Hkwfe vtZu vf/kdkjh dks ewy vokMZ 
dk iqufoZyksdu djus dh dksbZ 'kfDr ugha gS & /kkjk 33 dsoy dysDVj dks ;k rks 
Loizsj.kk ls ;k fdlh fgrc) O;fDr vFkok LFkkuh; izkf/kdkjh ds vkosnu ij vf/kfu.kZ; 
esa fdlh Hkh fyfidh; ;k xf.krh; Hkwy ;k mlesa mRiUu gksus okyh xyfr;ksa dks /kkjk 33 
dh vU; 'krksZa ds vuqikyu ds v/khu] lq/kkjus gsrq l'kDr djrh gS & ewy vokMZ esa 
vo/kkfjr] va'kksa ds vuqikr dks /kkjk 33 ds varxZr ugha lq/kkjk tk ldrk & vk{ksfir 
vkns'k ewy vf/kfu.kZ; dks mikarfjr djus dk izHkko j[krk gS ,oa blfy, vikLr fd;k 
x;k & ;kfpdk eatwjA ¼fnusUnz ijk'kj fo- e-iz- jkT;½	 …*49

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act, (30 of 2013), Section 64 – Challenge to 
Award – Held – If determination of entitlement of compensation is not 
acceptable to any person interested, remedy is to take recourse of Section 64 
wherein determination can be made regarding measurement of land, 
amount of compensation, person to whom compensation is payable, rights 
under Chapter V & VI or apportionment of compensation among concerned 
persons. [Dinendra Parashar Vs. State of M.P.] …*49

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e] ¼2013 dk 30½] /kkjk 64 & vokMZ dks pqukSrh & vfHkfu/kkZfjr & ;fn 
izfrdj dh gdnkjh dk vo/kkj.k fdlh fgrc) O;fDr dks Lohdk;Z ugha gS] rks mipkj 
/kkjk 64 dk vkJ; ysuk gS ftlesa Hkwfe ds eki] izfrdj dh jkf'k] O;fDr ftls izfrdj 
ns; gS] v/;k; V o VI ds varxZr vf/kdkjksa vFkok lacaf/kr O;fDr;ksa ds chp izfrdj ds 
izHkktu ds laca/k esa vo/kkj.k fd;k tk ldrk gSA ¼fnusUnz ijk'kj fo- e-iz- jkT;½	…*49
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Securitization and Reconstruction of Financial Assets and Enforcement 
of Security Interest (SARFAESI) Act, (54 of 2002), Section 13 & 14 – See – 
Constitution – Article 226 [Mishri Bai (Smt.) Vs. Shubh Laxmi Mahila 
Cooperative Bank Ltd.] (DB)…1720

foRrh; vkfLr;ksa dk izfrHkwfrdj.k vkSj iquxZBu rFkk izfrHkwfr fgr dk izorZu 
(SARFAESI) vf/kfu;e] ¼2002 dk 54½] /kkjk 13 o 14 & ns[ksa & lafo/kku & vuqPNsn 
226 ¼feJh ckbZ ¼Jherh½ fo- 'kqHk y{eh efgyk dksvkWijsfVo cSad fy-½ (DB)…1720

Securitization and Reconstruction of Financial Assets and Enforcement 
of Security Interest (SARFAESI) Act, (54 of 2002), Section 13 & 14 – Validity of 
Order – Held – Secured creditor is not required to approach again and again 
before District Magistrate of DRT for recovery, once order has been passed 
u/S 14 – Until and unless entire amount is recovered, order remains valid – 
Cheques given by petitioner under settlement were dishonored – Impugned 
notice rightly issued by Tehsildar – Petition dismissed. [Mishri Bai (Smt.) Vs. 
Shubh Laxmi Mahila Cooperative Bank Ltd.] (DB)…1720

foRrh; vkfLr;ksa dk izfrHkwfrdj.k vkSj iquxZBu rFkk izfrHkwfr fgr dk izorZu 
(SARFAESI) vf/kfu;e] ¼2002 dk 54½] /kkjk 13 o 14 & vkns'k dh fof/kekU;rk & 
vfHkfu/kkZfjr & ,d ckj /kkjk 14 ds varxZr vkns'k ikfjr dj fn;k x;k gS] rks izfrHkwr 
ysunkj dks olwyh ds fy, _.k olwyh vf/kdj.k ds ftyk eftLVªsV ds le{k ckj&ckj 
tkus dh vko';drk ugha gS & tc rd fd laiw.kZ jkf'k dh olwyh ugha gks tkrh] vkns'k 
fof/kekU; jgsxk & ;kph }kjk O;oLFkkiu ds v/khu fn;s x;s pSd vukn`r gks x;s Fks & 
vk{ksfir uksfVl rglhynkj }kjk mfpr :i ls tkjh fd;k x;k & ;kfpdk [kkfjtA 
¼feJh ckbZ ¼Jherh½ fo- 'kqHk y{eh efgyk dksvkWijsfVo cSad fy-½	 (DB)…1720

Securitization and Reconstruction of Financial Assets and Enforcement 
of Security Interest (SARFAESI) Act, (54 of 2002), Section 18 – See – 
Constitution – Article 226 [Devendra Kumar Rai Vs. State Bank of India] 

(DB)…*83

foRrh; vkfLr;ksa dk izfrHkwfrdj.k vkSj iquxZBu rFkk izfrHkwfr fgr dk izorZu 
(SARFAESI) vf/kfu;e] ¼2002 dk 54½] /kkjk 18 & ns[ksa & lafo/kku & vuqPNsn 226 
¼nsosUnz dqekj jk; fo- LVsV cSad vkWQ bafM;k½	 (DB)…*83

Securitization and Reconstruction of Financial Assets and 
Enforcement of Security Interest (SARFAESI) Act, (54 of 2002), Section 18 – 
Words “any order” – Held – In the appellate provision u/S 18, the expression 
“any order” is wide enough to include interlocutory order – Several High 
Courts opined that even interlocutory order passed by DRT can be 
challenged before Appellate Tribunal by filing appeal u/S 18 of the Act. 
[Devendra Kumar Rai Vs. State Bank of India] (DB)…*83
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foRrh; vkfLr;ksa dk izfrHkwfrdj.k vkSj iquxZBu rFkk izfrHkwfr fgr dk izorZu 
(SARFAESI) vf/kfu;e] ¼2002 dk 54½] /kkjk 18 & 'kCn **dksbZ Hkh vkns'k** & 
vfHkfu/kkZfjr & /kkjk 18 ds varxZr vihyh; mica/k esa] vfHkO;fDr **dksbZ Hkh vkns'k** 
varoZrhZ vkns'k dks lfEefyr djus gsrq Ik;kZIr gS & dbZ mPp U;k;ky;ksa dk er Fkk fd 
Mh-vkj-Vh- }kjk ikfjr varoZrhZ vkns'k dks Hkh vf/kfu;e dh /kkjk 18 ds varxZr vihy  
izLrqr djds vihyh; vf/kdj.k ds le{k pqukSrh nh tk ldrh gSA ¼nsosUnz dqekj jk; fo- 
LVsV cSad vkWQ bafM;k½	   (DB)…*83

Service Law – Alternate Remedy – Held – Petitioner removed from 
service on directions of Commissioner – First appeal would go before 
Collector who is subordinate to Commissioner and second appeal would go 
before Commissioner, the person at whose behest impugned order was 
passed – Thus, where from the facts, it is revealed that appeal would be an 
empty formality then bar of alternative remedy does not haunt the petitioner 
– Three contengencies where alternative remedy would not operate as a bar, 
enumerated. [Seema Jatav (Smt.) Vs. State of M.P.] …1854

lsok fof/k & oSdfYid mipkj & vfHkfu/kkZfjr & vk;qDr ds funs'kksa ij ;kph 
dks lsok ls gVk;k x;k & izFke vihy dysDVj ds le{k gksxh tks fd vk;qDr ds 
v/khuLFk gS rFkk f}rh; vihy vk;qDr ds le{k gksxh] og O;fDr ftlds vkns'k ij 
vk{ksfir vkns'k ikfjr fd;k x;k Fkk & vr% tgka rF;ksa ls] ;g izdV gksrk gS fd vihy 
[kkyh ,d vkSipkfjdrk gksxh rks oSdfYid mipkj dk otZu ;kph dks ijs'kku ugha 
djrk gS & rhu vkdfLedrk,a tgka oSdfYid mipkj ,d otZu ds :i esa izofrZr ugha 
gksxk] izxf.krA ¼lhek tkVo ¼Jherh½ fo- e-iz- jkT;½	 …1854

Service Law – Cancellation of Appointment – Opportunity of Hearing – 
Held – No opportunity of hearing was granted to petitioner before holding 
her appointment as void ab initio – Had she been issued notice or given an 
opportunity, she could have brought the correct facts and the corrigendum 
and the modified/amended Table E-5 to the notice of committee. [Kavita 
Dehalwar (Mrs.) Vs. Union of India] …1726

lsok fof/k & fu;qfDr dk jn~ndj.k & lquokbZ dk volj & vfHkfu/kkZfjr & 
;kph dks mldh fu;qfDr dks vkjaHk ls gh 'kwU; Bgjkus ls iwoZ lquokbZ dk dksbZ volj 
iznku ugha fd;k x;k Fkk & ;fn mls uksfVl tkjh fd;k x;k gksrk vFkok ,d volj fn;k 
x;k gksrk] rks og lgh rF; ,oa 'kqf)i= rFkk mikarfjr@la'kksf/kr lkj.kh E-5 lfefr 
ds /;ku esa yk ldrh FkhA ¼dfork nsgyokj ¼Jherh½ fo- ;wfu;u vkWQ bafM;k½	 …1726

Service Law – Cancellation of Appointment – Qualification – Held – 
Despite possessing requisite qualification, petitioner's appointment was 
cancelled relying on a superseded Table E-5 – Petitioner was holding 
Bachelor degree and as per amended Table E-5, she was qualified for post of 
Lecturer – Respondents directed to reinstate petitioner in service – As she 
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was wrongly terminated, she would be entitled for 50% salary – Petition 
allowed. [Kavita Dehalwar (Mrs.) Vs. Union of India]	 …1726

lsok fof/k & fu;qfDr dk jn~ndj.k & vgZrk & vfHkfu/kkZfjr & visf{kr ;ksX;rk 
/kkj.k djus ds ckotwn ,d vf/kØkar lkj.kh E-5 ij fo'okl djrs gq,] ;kph dh 
fu;qfDr jn~n dh xbZ Fkh & ;kph ds ikl Lukrd dh fMxzh Fkh ,oa la'kksf/kr lkj.kh E-5 
ds vuqlkj] og izk/;kid ds in ds fy, vfgZr Fkh & izR;FkhZx.k dks] ;kph dks lsok esa 
iqu% LFkkfir djus gsrq funsf'kr fd;k x;k & pwafd xyr rjhds ls mldh lsok lekIr 
dh xbZ Fkh] og 50 izfr'kr osru dh gdnkj gksxh & ;kfpdk eatwjA ¼dfork nsgyokj 
¼Jherh½ fo- ;wfu;u vkWQ bafM;k½	 …1726

Service Law – Challenge to Selection Process – Necessary Party – Held 
– Apex Court concluded that when constitutional validity of a policy decision 
is impeached, it is not necessary to implead affected parties – Petitions filed 
when selection process is not over – No candidate has been finally selected 
and no right accrued in their favour – It was not necessary to implead 
candidates who are going to be adversely affected by outcome of this 
petitions. [Kishor Choudhary Vs. State of M.P.] (DB)…1671

lsok fof/k & p;u izfØ;k dks pqukSrh & vko';d i{kdkj & vfHkfu/kkZfjr & 
loksZPp U;k;ky; us fu"df"kZr fd;k gS fd tc fdlh uhfrxr fu.kZ; dh laoS/kkfud 
fof/kekU;rk dk vf/k{ksi fd;k x;k gS] izHkkfor i{kdkjksa dks vfHk;ksftr djuk vko';d 
ugha gS & ;kfpdk,¡ rc izLrqr dh xbZa tc p;u izfØ;k lekIr ugha gqbZ gS & fdlh Hkh 
vH;FkhZ dk vafre :i ls p;u ugha fd;k x;k rFkk muds i{k esa dksbZ vf/kdkj izksn~Hkwr 
ugha gksrk & bl ;kfpdk ds ifj.kke ls izfrdwy :i ls izHkkfor gksus okys vH;FkhZx.k 
dks vfHk;ksftr djuk vko';d ugha FkkA ¼fd'kksj pkS/kjh fo- e-iz- jkT;½	 (DB)…1671

Service  Law – Compassionate Appointment – Marital Status – 
Concealment – Held – When there is no requirement for disclosing marital 
status in the application form prescribed by University itself, it cannot be 
said that there was any concealment on part of the appellant. [Kirti Sharma 
(Smt.) Vs. Jawaharlal Nehru Krishi Vishva Vidyalaya, Jabalpur]( DB)…*86

lsok fof/k & vuqdaik fu;qfDr & oSokfgd fLFkfr & fNiko & vfHkfu/kkZfjr & 
tc Lo;a fo'ofo|ky; }kjk fofgr vkosnu i= esa oSokfgd fLFkfr izdV djus dh dksbZ 
vko';drk ugha gS] ;g ugha dgk tk ldrk fd vihykFkhZ dh vksj ls dksbZ fNiko fd;k 
x;k FkkA ¼dhfrZ 'kekZ ¼Jherh½ fo- tokgjyky usg: d`f"k fo'ofo|ky;] tcyiqj½	

(DB)…*86

Service Law – Compassionate Appointment – Married Daughter – 
Entitlement – Held – Policy denying compassionate appointment to married 
daughters have been declared unconstitutional by the Full Bench of this 
Court – Apex Court had also quashed such rules – No reason to deny the 
benefit of compassionate appointment to appellant – Respondent directed to 
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reinstate appellant with all consequential benefits – Appeal allowed. [Kirti 
Sharma (Smt.) Vs. Jawaharlal Nehru Krishi Vishva Vidyalaya, Jabalpur] 

(DB)…*86

lsok fof/k & vuqdaik fu;qfDr & fookfgr iq=h & gdnkjh & vfHkfu/kkZfjr & 
fookfgr iqf=;ksa dks vuqdaik fu;qfDr ls oafpr djus dh uhfr dks bl U;k;ky; dh iw.kZ 
U;k;ihB }kjk vlaoS/kkfud ?kksf"kr fd;k x;k gS & loksZPp U;k;ky; us Hkh ,sls fu;eksa 
dks vfHk[kafMr fd;k Fkk & vihykFkhZ dks vuqdaik fu;qfDr ds ykHk ls oafpr djus dk 
dksbZ dkj.k ugha gS & vihykFkhZ dks lHkh ifj.kkfed ykHkksa ds lkFk iqu% LFkkfir djus 
gsrq izR;FkhZ dks funsf'kr fd;k x;k & vihy eatwjA ¼dhfrZ 'kekZ ¼Jherh½ fo- 
tokgjyky usg: d`f"k fo'ofo|ky;] tcyiqj½	 (DB)…*86

Service Law – Compassionate Appointment – Policy – Held – Nothing 
on record to show that on date of death of deceased employee there was any 
policy applicable which provides for compassionate appointment to 
dependent of deceased employee who was working under Contingency Paid 
Establishment – Appeal dismissed. [Bholeram Raikwar Vs. State of M.P.] 

(DB)…*81

lsok fof/k & vuqdaik fu;qfDr & uhfr & vfHkfu/kkZfjr & ;g n'kkZus gsrq 
vfHkys[k ij dqN ugha gS fd e`r deZpkjh dh e`R;q dh frfFk dks ,slh dksbZ uhfr ykxw Fkh 
tks e`r deZpkjh tks fd vkdfLedrk ls osru ikus okyh LFkkiuk ds v/khu dk;Z dj jgk 
Fkk] ds vkfJr ds fy, vuqdaik fu;qfDr dk mica/k djrh gS & vihy [kkfjtA ¼Hkksysjke 
jSdokj fo- e-iz- jkT;½	 (DB)…*81

Service Law – Compassionate/Contractual Appointment – Delay & 
Latches – Held – Instead of compassionate appointment, petitioner was 
granted contractual appointment – It does not mean that application for 
compassionate appointment is satisfied – In law, appellant's application 
continues to remain – Respondents neither granted compassionate 
appointment nor have rejected his application – Delay if any is to be held 
against respondents and not against petitioner – Respondent directed to 
grant compassionate appointment to appellant – Appeal allowed with cost of 
Rs. 1 lakh. [Dharmendra Kumar Tripathi Vs. State of M.P.] (DB)…1830

lsok fof/k & vuqdaik@lafonkRed fu;qfDr & foyac o vuqfpr foyac & 
vfHkfu/kkZfjr & vuqdaik fu;qfDr ds ctk;] ;kph dks lafonkRed fu;qfDr iznku dh xbZ 
Fkh & bldk ;g vFkZ ugha gS fd vuqdaik fu;qfDr ds fy, vkosnu larq"V gS & fof/k esa] 
vihykFkhZ dk vkosnu fujarj tkjh gS & izR;FkhZx.k us u rks vuqdaik fu;qfDr iznku dh 
vkSj u gh mldk vkosnu ukeatwj fd;k gS & foyac ;fn dksbZ gS] rks izR;FkhZx.k ds fo:) 
vfHkfu/kkZfjr fd;k tkuk pkfg, rFkk u fd ;kph ds fo:) & izR;FkhZ dks] vihykFkhZ dks 
vuqdaik fu;qfDr iznku djus gsrq funsf'kr fd;k x;k & vihy] :- 1 yk[k ds O;; ds 
lkFk eatwjA ¼/kesZUnz dqekj f=ikBh fo- e-iz- jkT;½	 (DB)…1830
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Service Law – Compassionate/Contractual Appointment – Held – An 
appointment on compassionate ground is an appointment to a regular post – 
Rules do not permit substitution of an appointment on compassionate 
ground through contractual appointment – Even assuming that posts were 
not available that does not give right to respondents to convert an 
appointment on compassionate ground on contractual basis. [Dharmendra 
Kumar Tripathi Vs. State of M.P.] (DB)…1830

lsok fof/k & vuqdaik@lafonkRed fu;qfDr & vfHkfu/kkZfjr & vuqdaik ds 
vk/kkj ij fu;qfDr ,d fu;fer in ij fu;qfDr gS & fu;e] lafonkRed fu;qfDr ds 
ek/;e ls vuqdaik ds vk/kkj ij fu;qfDr dks izfrLFkkfir djus dh vuqKk ugha nsrs & 
;gka rd fd ;g /kkj.kk djrs gq, Hkh fd in miyC/k ugha Fks] izR;FkhZx.k dks vuqdaik ds 
vk/kkj ij fu;qfDr dks lafonkRed vk/kkj ij ifjofrZr djus dk vf/kdkj ugha nsrkA 
¼/kesZUnz dqekj f=ikBh fo- e-iz- jkT;½	 (DB)…1830

Service Law – Competent Authority – Jurisdiction – Held – Petitioner 
removed from service on directions of Commissioner – Discretion vested into 
Project Officer was virtually usurped by superior authority/appellate 
authority, thus matter suffers from jurisdictional error because jurisdiction 
is not exercised independently. [Seema Jatav (Smt.) Vs. State of M.P.] …1854

lsok fof/k & l{ke izkf/kdkjh & vf/kdkfjrk & vfHkfu/kkZfjr & ;kph dks vk;qDr 
ds funs'kksa ij lsok ls gVk;k x;k & ifj;kstuk vf/kdkjh esa fufgr foosdkf/kdkj dks 
ofj"B izkf/kdkjh@vihyh izkf/kdkjh }kjk okLro esa Nhu fy;k x;k Fkk] vr% ekeyk 
vf/kdkfjrk dh xyrh ls xzflr gS D;ksafd Lora= :i ls vf/kdkfjrk dk iz;ksx ugha 
fd;k x;kA ¼lhek tkVo ¼Jherh½ fo- e-iz- jkT;½	 …1854

Service Law – Compulsory Retirement – Principle of Natural Justice – 
Held – Principles of natural justice are not applicable in cases of compulsory 
retirement – Uncommunicated adverse confidential report can also be taken 
into consideration while taking the decision regarding compulsory 
retirement – Power to retire compulsorily a government servant in terms of 
service rules is absolute, provided the authority concerned forms a bonafide 
opinion that it is in public interest. [Ashok Kumar Vs. District & Sessions 
Judge, Betul] (DB)…*79

lsok fof/k & vfuok;Z lsokfuo`fRr & uSlfxZd U;k; dk fl)kar & vfHkfu/kkZfjr 
& uSlfxZd U;k; ds fl)kar vfuok;Z lsokfuo`fRr ds izdj.kksa esa ykxw ugha gksrs & 
vfuok;Z lsokfuo`fRr ds laca/k esa fofu'p; djrs le; vlalwfpr izfrdwy xksiuh; 
pfj=koyh dks Hkh fopkj esa fy;k tk ldrk gS & lsok fu;eksa ds fuca/kuksa ds vuqlkj ,d 
'kkldh; lsod dks vfuok;Z :i ls lsokfuo`Rr djus dh 'kfDr vkR;kafrd gS] c'krsZ 
lacaf/kr izkf/kdkjh ,d ln~Hkkfod jk; cuk, fd ;g yksd fgr esa gSA ¼v'kksd dqekj fo- 
fMfLVªDV ,.M ls'kul~ tt] cSrwy½	 (DB)…*79
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Service Law – Conditional Promotion Order & Reversion – Held – 
Promotion order clearly indicates that candidate should obtain a certificate 
in Hindi Typing and one year diploma in computer within a period of 2 years 
from date of promotion – Petitioners having failed to do so, are not entitled to 
continue in promoted post – They have been rightly reverted back to old 
position – Petition dismissed. [Premlal Basore (Shri) Vs. State of M.P.] 

(DB)…1885

lsok fof/k & l'krZ inksUufr vkns'k o inkoufr & vfHkfu/kkZfjr & inksUufr 
vkns'k Li"V :i ls ;g bafxr djrk gS fd vH;FkhZ dks inksUufr dh frfFk ls nks o"kZ ds 
Hkhrj fgUnh VkbZfiax esa izek.k i= rFkk dEI;wVj esa ,d o"kZ dk fMIyksek vfHkizkIr djuk 
pkfg, & ,slk djus esa vlQy jgus okys ;kphx.k] inksUur in ij cus jgus ds gdnkj 
ugha gSa & mUgsa mfpr :i ls iqjkus in ij okil inkour fd;k x;k & ;kfpdk [kkfjtA 
¼izseyky clksjs ¼Jh½ fo- e-iz- jkT;½ (DB)…1885

Service Law – Departmental Enquiry – Petitioner (A.S.I.) allegedly 
made wrong entries in Roznamcha Sanha regarding departure and return of 
SHO – The SHO after verifying entries countersigned the same thus at later 
stage, he cannot take a dramatically opposite view to absolve himself from 
any liability and shift the burden over some subordinate officer – This 
renders the authority, authenticity and integrity of SHO doubtful. [Kamta 
Prasad Sharma Vs. State of M.P.] …1846

lsok fof/k & foHkkxh; tkap & ;kph ¼,-,l-vkbZ-½ us vfHkdfFkr :i ls ,l ,p 
vks ds izLFkku vkSj okilh ds laca/k esa jkstukepk lugk esa xyr izfof"V;ka dh & ,l ,p 
vks us izfof"V;ksa dks lR;kfir djus ds i'pkr~ ml ij izfrgLrk{kj fd;k] vr% ckn ds 
izØe ij og Lo;a dks fdlh Hkh nkf;Ro ls eqDr djus rFkk fdlh v/khuLFk vf/kdkjh ij 
Hkkj Mkyus gsrq ukVdh; :i ls ,d foijhr n`f"Vdks.k ugha viuk ldrk & ;g ,l ,p 
vks ds izkf/kdkj] izekf.kdrk ,oa lR;fu"Bk dks lansgkLin cukrk gSA ¼dkerk izlkn 'kekZ 
fo- e-iz- jkT;½ …1846

Service Law – Departmental Enquiry – Show Cause Notice – Held – If 
disciplinary authority has already made up its mind before giving 
opportunity of hearing, then such a post decisional hearing is not 
contemplated in law – Although petitioner was absolved in preliminary 
enquiry, S.P. had already made up his mind to punish petitioner – Appellate 
authority also did not consider the facts and legal position in correct 
perspective – Authorities caused illegality and arbitrariness – Impugned 
orders set aside – Petition allowed. [Kamta Prasad Sharma Vs. State of M.P.] 

…1846

lsok fof/k & foHkkxh; tkap & dkj.k crkvks uksfVl & vfHkfu/kkZfjr & ;fn 
vuq'kklfud izkf/kdkjh us lquokbZ dk volj nsus ds iwoZ gh viuk eu cuk fy;k gS] rks 
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,slh fofu'p; i'pkr~ lquokbZ fof/k esa vuq/;kr ugha dh xbZ gS & ;|fi ;kph izkjafHkd 
tkap esa eqDr gks x;k Fkk] iqfyl v/kh{kd us igys gh ;kph dks nf.Mr djus dk eu cuk 
fy;k Fkk & vihyh izkf/kdkjh us Hkh rF;ksa ,oa fof/kd fLFkfr ij lgh ifjizs{; esa fopkj 
ugha fd;k & izkf/kdkjhx.k us voS/krk ,oa euekuh dkfjr dh & vk{ksfir vkns'k vikLr 
& ;kfpdk eatwjA ¼dkerk izlkn 'kekZ fo- e-iz- jkT;½	 …1846

Service Law – Departmental Enquiry – Standard of Proof – Held – 
Departmental enquiries are decided on principle of preponderance of 
probabilities against strict proof beyond reasonable doubt in a criminal 
prosecution – Rule of Evidence Act does not strictly applies to departmental 
proceedings. [Kaptan Singh Vs. Union of India] …1873

lsok fof/k & foHkkxh; tkap & lcwr dk ekud & vfHkfu/kkZfjr & foHkkxh; tkapsa 
,d nkf.Md vfHk;kstu esa ;qfDr;qDr lansg ls ijs Bksl lcwr ds fo:) vf/klaHkkO;rkvksa 
dh izcyrk ds fl)kar ij fofuf'pr dh tkrh gSa & lk{; vf/kfu;e dk fu;e foHkkxh; 
dk;Zokfg;ksa esa l[r :i ls ykxw ugha gksrkA ¼dIrku flag fo- ;wfu;u vkWQ bafM;k½	

…1873

Service Law – Dismissal – Forged Caste Certificate – Held – By 
obtaining appointment on basis of forged caste certificate, petitioner not only 
played fraud on department but also fraudulently taken away the right of 
another eligible candidate belonging to reserved category – Petitioner also 
filed another forged letter during enquiry for which opportunity was 
granted to explain the source of letter which was not availed by him – 
Punishment of removal is not disproportionate – Petition dismissed. [Kaptan 
Singh Vs. Union of India] …1873

lsok fof/k & inP;qfr & dwVjfpr tkfr izek.k&i= & vfHkfu/kkZfjr & dwVjfpr 
tkfr izek.k&i= ds vk/kkj ij fu;qfDr izkIr djds] ;kph us u dsoy foHkkx ds lkFk 
diV fd;k cfYd vkjf{kr izoxZ ds ,d vU; ik= vH;FkhZ ds vf/kdkj dks Hkh diViwoZd 
Nhu fy;k & ;kph us tkap ds nkSjku ,d vU; dwVjfpr i= Hkh izLrqr fd;k ftlds fy, 
i= ds L=ksr dks Li"V djus dk volj iznku fd;k x;k Fkk ftldk mlus ykHk ugha 
mBk;k Fkk & gVk;s tkus dk n.M vuuqikfrd ugha gS & ;kfpdk [kkfjtA ¼dIrku flag 
fo- ;wfu;u vkWQ bafM;k½	 …1873

Service Law – Dismissal – Principle of Natural Justice – Opportunity of 
Hearing – Held – Dismissal from service is a major penalty, before passing 
such order, respondent should have issued show cause notice to petitioners to 
show cause  as to why order of dismissal should not be passed against them – 
Principle of natural justice not followed – Respondent acted arbitrarily and 
capriciously – Termination order is also vitiated since it is disproportionate 
to gravity of misconduct alleged – Impugned order set aside – Petitions 
allowed. [Suresh Sharma Vs. State of M.P.] …2006
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lsok fof/k & inP;qfr & uSlfxZd U;k; dk fl)kar & lquokbZ dk volj & 
vfHkfu/kkZfjr & lsok ls inP;qfr ,d eq[; 'kkfLr gS] mDr vkns'k ikfjr djus ls iwoZ] 
izR;FkhZ dks ;kphx.k dks ;g n'kkZus gsrq dkj.k crkvks uksfVl tkjh djuk pkfg, Fkk fd 
muds fo:) inP;qfr dk vkns'k D;ksa ugha ikfjr fd;k tkuk pkfg, & uSlfxZd U;k; ds 
fl)kar dk ikyu ugha fd;k x;k & izR;FkhZ us euekus rFkk vuqfpr <ax ls dk;Z fd;k & 
lsok lekfIr vkns'k Hkh nwf"kr gS D;kasfd og vfHkdfFkr vopkj dh xaHkhjrk ds 
vuuqikfrd gS & vk{ksfir vkns'k vikLr & ;kfpdk,a eatwjA ¼lqjs'k 'kekZ fo- e-iz- jkT;½	

…2006

Service Law – Judicial Services – Requirement of Particulars of 
Candidate – Particulars of any relative of candidate who is in this profession, 
was sought – Held – While selecting a person for judicial service, it is not only 
essential but it is the duty of authority to know every single particular of 
candidate as possible – Appointment cannot be made in darkness without 
knowing background of candidate – Full and complete disclosure is 
warranted – It would not affect any legal right of petitioner. [Anand Kumar 
Lowanshi Vs. Hon'ble High Court of M.P.] (DB)…1990

lsok fof/k & U;kf;d lsok,a & vH;fFkZ;ksa ds fooj.k dh vko';drk & vH;FkhZ 
ds fdlh laca/kh dk fooj.k tks bl O;olk; esa gks] pkgk x;k Fkk & vfHkfu/kkZfjr & 
U;kf;d lsok ds fy, fdlh O;fDr dk p;u djrs le; ;g u dsoy vko';d gS] cfYd 
;g izkf/kdkjh dk drZO; gS fd og vH;FkhZ ds izR;sd fooj.k dks ;FkklaHko tkus & 
vH;FkhZ dh i`"BHkwfe tkus cxSj va/ksjs esa fu;qfDr ugha dh tk ldrh & iwjk ,oa laiw.kZ 
izdVhdj.k vko';d gS & ;g ;kph ds fdlh Hkh fof/kd vf/kdkj dks izHkkfor ugha 
djsxkA ¼vkuan dqekj yksoa'kh fo- vkWujscy gkbZ dksVZ vkWQ ,e-ih-½	 (DB)…1990

Service Law – Minimum Marks for Interview – Validity – Held – Apex 
Court concluded that prescription of minimum marks for interview is not 
illegal – In instant case, in advertisement itself, the fixing of minimum marks 
for interview was published – Candidates were well aware of the existence of 
such a clause – There is no change of rule of game at a subsequent stage – 
Petition dismissed. [Anand Kumar Lowanshi Vs. Hon'ble High Court of 
M.P.] (DB)…1990

lsok fof/k & lk{kkRdkj gsrq U;wure vad & oS/krk & vfHkfu/kkZfjr & loksZPp 
U;k;ky; us fu"df"kZr fd;k fd lk{kkRdkj gsrq U;wure vad fu/kkZfjr djuk voS/k ugha gS 
& orZeku izdj.k esa] lk{kkRdkj gsrq U;wure vad dk fu/kkZj.k foKkiu esa gh izdkf'kr 
fd;k x;k Fkk & vH;FkhZx.k bl rjg ds [kaM ds vfLrRo ls Hkyh&Hkkafr ifjfpr Fks & 
mRrjorhZ izØe ij [ksy ds fu;e esa dksbZ cnyko ugha gS & ;kfpdk [kkfjtA ¼vkuan 
dqekj yksoa'kh fo- vkWujscy gkbZ dksVZ vkWQ ,e-ih-½	 (DB)…1990

Service Law – Preliminary Enquiry Officer – Powers – Held – 
Preliminary enquiry officer is under no obligation to take a decision whether 
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a regular enquiry is to be conducted or not – At the best he can recommend 
for conducting enquiry and submit it's preliminary enquiry report before 
competent authority. [M.P. Poorv Kshetra Vidyut Vitaran Co. Ltd. Vs. K.K. 
Mishra] (DB)…1815

lsok fof/k & izkjafHkd tkap vf/kdkjh & 'kfDr;ka & vfHkfu/kkZfjr & izkjafHkd 
tkap vf/kdkjh ;g fofu'p; djus ds fy, fdlh ck/;rk ds v/khu ugha gS fd D;k 
fu;fer tkap lapkfyr dh tkuh pkfg, vFkok ugha & T;knk ls T;knk og tkap 
lapkfyr djus ds fy, flQkfj'k dj ldrk gS rFkk l{ke izkf/kdkjh ds le{k viuk 
izkjafHkd tkap izfrosnu izLrqr dj ldrk gSA ¼,e-ih- iwoZ {ks= fo|qr forj.k da- fy- fo- 
ds-ds- feJk½	 (DB)…1815

Service Law – Principle of Natural Justice – Opportunity of Hearing – 
Held – Surprise inspection carried out on 07.10.2015, instructions issued to 
SDO by Commissioner on same date, who further communicated the 
directions to Project Officer on same date where he removed petitioner on 
same date – It can be inferred that no opportunity of hearing was given to 
petitioner and undue haste shown in present case – Fundamental rights of 
petitioner violated and principles of natural justice also violated – 
Petitioner's reinstatement directed – Petition allowed. [Seema Jatav (Smt.) 
Vs. State of M.P.] …1854

lsok fof/k & uSlfxZd U;k; dk fl)kar & lquokbZ dk volj & vfHkfu/kkZfjr & 
fnukad 07-10-2015 dks vkdfLed fujh{k.k fd;k x;k] mlh frfFk dks vk;qDr }kjk 
mi[kaM vf/kdkjh dks vuqns'k tkjh fd;s x;s] ftlus mlh frfFk dks vkxs ifj;kstuk 
vf/kdkjh dks funs'k lalwfpr fd;s] tgka mlus mlh frfFk dks ;kph dks gVk fn;k & 
blesa gLr{ksi fd;k tk ldrk gS fd ;kph dks lquokbZ dk dksbZ volj iznku ugha fd;k 
x;k Fkk rFkk orZeku izdj.k esa vlE;d~ tYnckth fn[kkbZ xbZ & ;kph ds ewyHkwr 
vf/kdkjksa dk mYya?ku fd;k x;k rFkk uSlfxZd U;k; ds fl)karksa dk Hkh mYya?ku fd;k 
x;k & ;kph dk iqu% LFkkiu funsf'kr & ;kfpdk eatwjA ¼lhek tkVo ¼Jherh½ fo- e-iz- 
jkT;½	 …1854

Service Law – Resultant Vacancy – Held – Apex Court concluded that 
if a person is appointed on resultant vacancy of another employee whose case 
is pending before Court then natural consequence of the order of 
termination being set aside is that the new incumbent has to make way  for 
him. [Seema Jatav (Smt.) Vs. State of M.P.] …1854

lsok fof/k & ikfj.kkfed fjfDr & vfHkfu/kkZfjr & loksZPp U;k;ky; us 
fu"df"kZr fd;k gS fd ;fn dksbZ O;fDr fdlh vU; deZpkjh ftldk izdj.k U;k;ky; ds 
le{k yafcr gS] dh ikfj.kkfed fjfDr ij fu;qDr fd;k tkrk gS rks lsok lekfIr ds 
vkns'k dks vikLr fd;s tkus dk LokHkkfod ifj.kke ;g gS fd u;s in/kkjh dks mlds 
fy, txg cukuh gksxhA ¼lhek tkVo ¼Jherh½ fo- e-iz- jkT;½	 …1854
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Service Law – Select List & Appointment – Held – Unless an order of 
appointment is issued, no vested rights are conferred on candidate simply 
because his/her name appears in the select list. [Rajkali Saket (Smt.) Vs. 
State of M.P.] (DB)…*71

lsok fof/k & p;u lwph o fu;qfDr & vfHkfu/kkZfjr & tc rd fu;qfDr dk dksbZ 
vkns'k tkjh ugha fd;k tkrk gS] rc rd vH;FkhZ dks dksbZ fufgr vf/kdkj iznRr ugha 
fd;s tkrs gSa ek= D;ksafd mldk uke p;u lwph esa fn[kkbZ nsrk gSA ¼jktdyh lkdsr 
¼Jherh½ fo- e-iz jkT;½	 (DB)…*71

Service Law – Selection – Amendment of Rules – Held – Selection 
process begins with issuance of advertisement by PSC on 14.11.2019 whereas 
amendment was issued on 17.02.2020 in the midst of selection process – 
Norm/Rule of game was changed to the detriment of petitioners by bringing 
such amendment – It is arbitrary, impermissible and irrational. [Kishor 
Choudhary Vs. State of M.P.] (DB)…1671

lsok fof/k & p;u & fu;eksa esa la'kks/ku & vfHkfu/kkZfjr & p;u izfØ;k fnukad 
14-11-2019 dks yksd lsok vk;ksx ¼ih ,l lh½ }kjk foKkiu tkjh fd;s tkus ds lkFk 
vkjaHk gqbZ tcfd la'kks/ku fnukad 17-02-2020 dks p;u izfØ;k ds e/; esa tkjh fd;k 
x;k Fkk & mDr la'kks/ku dj ;kphx.k ds vfgr ds fy, izfr;ksfxrk ds ekud@fu;e 
dks ifjofrZr fd;k x;k Fkk & ;g euekuk] vuuqKs; ,oa vrkfdZd gSA ¼fd'kksj pkS/kjh 
fo- e-iz- jkT;½	 (DB)…1671

Service Law – Selection Process – Minimum Marks for Interview – 
Held – Minimum marks for interview can be prescribed by authority 
provided the same is made known much before the start of the selection 
process and not during the selection process. [Anand Kumar Lowanshi Vs. 
Hon'ble High Court of M.P.] (DB)…1990

lsok fof/k & p;u izfØ;k & lk{kkRdkj gsrq U;wure vad & vfHkfu/kkZfjr & 
lk{kkRdkj gsrq U;wure vad izkf/kdkjh }kjk fu/kkZfjr fd, tk ldrs gS c'krsZ fd ;g 
p;u izfØ;k izkjaHk gksus ds cgqr igys gh Kkr gks uk fd p;u izfØ;k ds nkSjkuA ¼vkuan 
dqekj yksoa'kh fo- vkWujscy gkbZ dksVZ vkWQ ,e-ih-½	 (DB)…1990

Service Law – Show Cause Notice – Held – Apex Court concluded that 
if a show cause notice is issued to charged official after forming opinion to 
inflict punishment then said show cause notice is bad in law. [Kamta Prasad 
Sharma Vs. State of M.P.] …1846

lsok fof/k & dkj.k crkvks uksfVl & vfHkfu/kkZfjr & loksZPp U;k;ky; us 
fu"df"kZr fd;k gS fd ;fn n.M vf/kjksfir djus dh jk; cukus ds i'pkr~ vkjksfir 
in/kkjh dks dkj.k crkvks uksfVl tkjh fd;k tkrk gS rks mDr dkj.k crkvks uksfVl 
fof/k dh n`f"V ls nks"kiw.kZ gSA ¼dkerk izlkn 'kekZ fo- e-iz- jkT;½	 …1846
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Service Law – Suspension – Element of Public Interest – Held – Public 
interest is also an element on consideration of which employee can be placed 
under suspension – Merely because it is not alleged that department has 
suffered any loss, employee does not get any immunity from suspension. 
[State of M.P. Vs. Satya Narayan Dubey] (DB)…1975

lsok fof/k & fuyacu & yksd fgr dk rRo & vfHkfu/kkZfjr & yksd fgr Hkh ,d 
rRo gS ftls fopkj esa fy;s tkus ij deZpkjh dks fuyacu ds v/khu j[kk tk ldrk gS & 
ek= blfy, fd ;g vfHkdfFkr ugha fd;k x;k gS fd foHkkx us dksbZ gkfu lgu dh gS] 
deZpkjh dks fuyacu ls dksbZ mUeqfDr izkIr ugha gksrhA ¼e-iz- jkT; fo- lR; ukjk;.k 
nqcs½	 (DB)…1975

Service Law – Suspension – Scope & Power of Authority – Held – It is 
within the province of disciplinary authority to decide whether employee is 
required to be suspended or not because suspension is a step towards 
ultimate result of investigation/inquiry. [State of M.P. Vs. Satya Narayan 
Dubey] (DB)…1975

lsok fof/k & fuyacu & izkf/kdkjh dh ifjf/k o 'kfDr & vfHkfu/kkZfjr & bldk 
fofu'p; djuk fd D;k deZpkjh dks fuyafcr djuk visf{kr gS vFkok ugha] vuq'kklfud 
izkf/kdkjh ds dk;Z{ks= ds Hkhrj gS D;ksafd fuyacu] vUos"k.k@tkap ds vafre ifj.kke dh 
vksj tkus okyk ,d dne gSA ¼e-iz- jkT; fo- lR; ukjk;.k nqcs½	 (DB)…1975

Service Law – Suspension – Stigma – Held – Suspension order does not 
cast any stigma. [State of M.P. Vs. Satya Narayan Dubey] (DB)…1975

lsok fof/k & fuyacu & dyad & vfHkfu/kkZfjr & fuyacu vkns'k ls dksbZ dyad 
ugha yxrkA ¼e-iz- jkT; fo- lR; ukjk;.k nqcs½	 (DB)…1975

Shaskiya B.S.C. Nursing Mahavidyalayon Main Prashikshan Hetu 
Chayan Ke Niyam (Selection Rules), Rule 17 and M.P. Online Dwara 
Counselling Prakriya Ke Liye Niyamavali, Rule 10 – Applicability of Rules – 
Held – First set of Rules were prepared for purpose of selection whereas 
Niyamavali contains special provision for counselling – Impugned order 
relates to Counselling and therefore Niyamavali will hold the field – As per 
Rule 10 of Niyamavali, action of department in selecting petitioners in 
second counselling was in accordance with law. [Kamni Tripathi Vs. State of 
M.P.] (DB)…*51

'kkldh; ch-,l-lh- uflZax egkfo|ky;ksa esa izf'k{k.k gsrq p;u ds fu;e  ¼p;u 
fu;e½] fu;e 17 ,oa e-iz- vkWuykbZu }kjk dkmalfyax izfØ;k ds fy, fu;ekoyh] fu;e 
10 & fu;eksa dh iz;ksT;rk & vfHkfu/kkZfjr & fu;eksa dk igyk lsV p;u ds iz;kstu gsrq 
rS;kj fd;k x;k Fkk tcfd fu;ekoyh esa dkmalfyax ds fy, fo'ks"k mica/k varfoZ"V gSa & 
vk{ksfir vkns'k dkmalfyax ls lacaf/kr gS rFkk blfy, fu;ekoyh dk;e jgsxh & 
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fu;ekoyh ds fu;e 10 ds vuqlkj] f}rh; dkmalfyax esa ;kphx.k dks p;fur djus esa 
foHkkx dh dkjZokbZ fof/k ds vuqlkj FkhA ¼dkeuh f=ikBh fo- e-iz- jkT;½	 (DB)…*51

Shram Kalyan Nidhi (Sanshodhan) (Mandal Karmchariyon Ki Bharti) 
Vininiyam, M.P., 2021, Rule 4(2)(ka) – Ultra Vires – Held – Earlier, all 
promotions were made through in-service candidates and vide impugned 
notification 25% post are reserved for direct recruitment – It does not 
anyway take away or abridge any of the fundamental rights of petitioners – 
They are still entitled to compete on 75% of seats – Notification is not 
arbitrary, unreasonable or irrational – Petition dismissed. [Dilip Behere Vs. 
State of M.P.] (DB)…2031

Je dY;k.k fuf/k ¼la'kks/ku½ ¼e.My deZpkfj;ksa dh HkrhZ½ fofu;e] e-iz-] 2021] 
fu;e 4¼2½¼ka½ & vf/kdkjkrhr & vfHkfu/kkZfjr & iwoZ esa] lHkh inksUufr;ka lsokjr 
vH;fFkZ;ksa ls gksrh Fkha ,oa vk{ksfir vf/klwpuk ds }kjk 25% in lh/kh HkrhZ ds fy, 
vkjf{kr gSa & ;g fdlh Hkh izdkj ls ;kphx.k ds ekSfyd vf/kdkjksa esa ls fdlh dks 
Nhurk ;k U;wu ugha djrk gS & os rc Hkh 75% lhVksa ij izfrLi/kkZ djus ds gdnkj gSa & 
vf/klwpuk euekuh] vuqfpr ;k vrkfdZd ugha gS & ;kfpdk [kkfjtA ¼fnyhi csgjs fo- 
e-iz- jkT;½	 (DB)…2031

Specific Relief Act (47 of 1963), Section 34 – Declaration of Share – 
Held – Declaration of share could be made irrespective of Section 34 of 1963 
Act, especially in case where the land is agricultural land – As per record, 
land in question is revenue paying land, therefore even if there is some 
construction over it, same would be considered as agricultural land. 
[Ramkali (Smt.) (Dead) By L.R. Vs. Smt. Muritkumari (Dead) By L.Rs.] 

.…2063

fofufnZ"V vuqrks"k vf/kfu;e ¼1963 dk 47½] /kkjk 34 & fgLls dh ?kks"k.kk & 
vfHkfu/kkZfjr & fgLls dh ?kks"k.kk 1963 ds vf/kfu;e dh /kkjk 34 ds ckotwn dh tk 
ldrh gS] fof'k"V :i ls ,sls ekeys esa tgka Hkwfe d`f"k Hkwfe gks & vfHkys[kkuqlkj] 
iz'uxr Hkwfe jktLo Hkqxrku okyh Hkwfe gS] vr%] Hkys gh ml ij dqN fuekZ.k gks] og d`f"k 
Hkwfe gh ekuh tk,xhA ¼jkedyh ¼Jherh½ ¼e`rd½ }kjk fof/kd izfrfuf/k fo- Jherh 
ewfjrdqekjh ¼e`rd½ }kjk fof/kd izfrfuf/k½	 …2063

Stamp Act, Indian (2 of 1899), Section 26, proviso and Mines and 
Minerals (Development and Regulation) Act (67 of 1957), Section 9A – Dead 
Rent – Determination – Held – There is a distinction between royalty and 
dead rent and proviso to Section 26 of 1899 Act is clearly attracted in case of 
mining lease – Dead rent is required to be calculated only on basis of 
ascertained royalty to be charged from leaseholder at the very initial stage – 
Petition dismissed. [Birla Corporation Ltd. (M/s.) Vs. State of M.P.] 

(DB)…2015
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LVkEi vf/kfu;e] Hkkjrh; ¼1899 dk 2½] /kkjk 26] ijarqd ,oa [kku vkSj [kfut 
¼fodkl vkSj fofu;eu½ vf/kfu;e ¼1957 dk 67½] /kkjk 9A & vfuok;Z HkkVd & 
fu/kkZj.k & vfHkfu/kkZfjr & jkW;YVh rFkk vfuok;Z HkkVd eas varj gS rFkk 1899 ds 
vf/kfu;e dh /kkjk 26 dk ijarqd [kuu iV~Vk ds izdj.k eas Li"V :i ls vkdf"kZr gksrk 
gS & vfuok;Z HkkVd dh x.kuk dsoy izkjafHkd pj.k esa iV~Vk /kkjd ls yh tkus okyh 
fuf'pr jkW;YVh ds vk/kkj ij dh tkuh vko';d gS & ;kfpdk [kkfjtA ¼fcjyk 
dkjiksjs'ku fy- ¼es-½ fo- e-iz- jkT;½	 (DB)…2015

Stamp Act, Indian (2 of 1899), Section 35 – See – Registration Act, 1908, 
Section 17 [Dilip Kumar Vs. Laxminarayan] …1697

LVkEi vf/kfu;e] Hkkjrh; ¼1899 dk 2½] /kkjk 35 & ns[ksa & jftLVªhdj.k 
vf/kfu;e] 1908] /kkjk 17 ¼fnyhi dqekj fo- y{ehukjk;.k½	 …1697

Stamp Act, Indian (2 of 1899), Section 35 – See – Registration Act, 1908, 
Section 17 & 49 [Manish Singh Malukani Vs. Hari Prasad Gupta] …*67

LVkEi vf/kfu;e] Hkkjrh; ¼1899 dk 2½] /kkjk 35 & ns[ksa & jftLVªhdj.k 
vf/kfu;e] 1908] /kkjk 17 o 49 ¼euh"k flag eyqdkuh fo- gjh izlkn xqIrk½	 …*67

Stamp Act, Indian (2 of 1899), Section 75 – See – Right to Fair 
Compensation and Transparency in Land Acquisition, Rehabilitation and 
Resettlement Act, 2013, Section 26(1)(a) [M.P. Road Development 
Corporation Vs. Mohd. Shahbuddin] (DB)…1927

LVkEi vf/kfu;e] Hkkjrh; ¼1899 dk 2½] /kkjk 75 & ns[ksa & Hkwfe vtZu] 
iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk vf/kdkj vf/kfu;e] 
2013] /kkjk 26¼1½¼a½ ¼,e-ih- jksM MOgsyiesUV dkjiksjs'ku fo- eks- 'kgkcqn~nhu½	

(DB)…1927

State Services Examination Rules, M.P., 2015 (amended), Rule 
4(3)(d)(III) – Constitutional Validity – Held – In view of judgment of 9 Judges 
Bench of Apex Court in Indra Sawhney case, there was no occasion for State 
to introduce amendment in Examination Rules, which runs contrary to 
binding precedent – State could not assign any justifiable reasons or 
establish any rational object/purpose for bringing amendment – State could 
not establish any nexus between the object sought to be achieved and the 
impugned amendment – Rule 4(3)(d)(III) held to be ultra vires – Petitions 
partly allowed. [Kishor Choudhary Vs. State of M.P.] (DB)…1671

jkT; lsok ijh{kk fu;e] e-iz-] 2015 ¼la'kksf/kr½] fu;e 4¼3½¼d½¼III½ & 
laoS/kkfud fof/kekU;rk & vfHkfu/kkZfjr & bafnjk lkguh ds izdj.k esa loksZPp 
U;k;ky; dh ukS U;k;/kh'kksa dh U;k;ihB ds fu.kZ; dks n`f"Vxr j[krs gq,] jkT; ds fy, 
ijh{kk fu;eksa eas ,sls la'kks/ku dks iqj% LFkkfir djus dk dksbZ volj ugha Fkk] tks fd 
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ck/;dkjh iwoZ&fu.kZ; ds foijhr gks & jkT; la'kks/ku ykus ds fy, dksbZ U;k;laxr 
dkj.k ugha ns ldk vFkok dksbZ ;qfDr;qDr mn~ns';@iz;kstu LFkkfir ugha dj ldk & 
jkT;] izkIr fd;s tkus okys mn~ns'; rFkk vk{ksfir la'kks/ku ds e/; dksbZ laca/k LFkkfir 
ugha dj ldk & fu;e 4¼3½¼d½¼III½ dks vf/kdkjkrhr vfHkfu/kkZfjr fd;k x;k & 
;kfpdk,¡ va'kr% eatwjA ¼fd'kksj pkS/kjh fo- e-iz- jkT;½	 (DB)…1671

State Services Examination Rules, M.P., 2015 (amended), Rule 
4(3)(d)(III) and Constitution – Article 14 & 16 – Effect & Validity – Held – 
There is no justifiable reason for depriving a meritorious reserved category 
candidate who competed with UR category candidate and secured same or 
more marks than him, from being treated as UR candidate – Such artificial 
classification which is outcome of impugned Rule is arbitrary, 
discriminatory and violative of equality provided under Article 14. [Kishor 
Choudhary Vs. State of M.P.] (DB)…1671

jkT; lsok ijh{kk fu;e] e-iz-] 2015 ¼la'kksf/kr½] fu;e 4¼3½¼d½¼III½ ,oa 
lafo/kku & vuqPNsn 14 o 16 & izHkko o fof/kekU;rk & vfHkfu/kkZfjr & ,d es/kkoh 
vkjf{kr izoxZ ds vH;FkhZ] ftlus vukjf{kr izoxZ ds vH;FkhZ ds lkFk izfr;ksfxrk dh gS 
rFkk mlds leku vFkok mlls vf/kd vad izkIr fd;s gSa dks vukjf{kr vH;FkhZ ds leku 
ekus tkus ls oafpr djus dk dksbZ U;k;laxr dkj.k ugha gS & ,slk d`f=e oxhZdj.k tks 
fd vk{ksfir fu;e dk ifj.kke gS] euekuk] foHksndkjh rFkk vuqPNsn 14 ds varxZr 
micaf/kr dh xbZ lekurk dk mYya?ku gSA ¼fd'kksj pkS/kjh fo- e-iz- jkT;½	 (DB)…1671

State Services Examination Rules, M.P., 2015 (unamended), Rule 4 – 
See – Lok Seva (Anusuchit Jatiyon, Anusuchit Jan Jatiyon aur Anya Pichhade 
Vargon Ke Liye Arakshan) Adhiniyam, M.P., 1994, Section 4(4) [Kishor 
Choudhary Vs. State of M.P.] (DB)…1671

jkT; lsok ijh{kk fu;e] e-iz-] 2015 ¼vla'kksf/kr½] fu;e 4 & ns[ksa & yksd lsok 
¼vuqlwfpr tkfr;ksa] vuqlwfpr tutkfr;ksa vkSj vU; fiNM+s oxksZa ds fy, vkj{k.k½ 
vf/kfu;e] e-iz-] 1994] /kkjk 4¼4½ ¼fd'kksj pkS/kjh fo- e-iz- jkT;½	 (DB)…1671

The Commercial Courts, Commercial Division, Commercial Appellate 
Division of High Courts Act, 2015 (4 of 2016), Section 2(1)(c), Clause (i) to 
(xxii) –  Commercial Disputes – Held – Though clause (i) to (xxii) are all 
intrinsically related to Section 2(1)(c), each is a distinctly separate instances 
of a commercial dispute – No requirement to interpret clause (xv) in 
conjunction with clause (i) of Section 2(1)(c) – Use of semi colon and full stop 
– Discussed and explained. [Neena V Patel (Dr.) (Mrs.) Vs. Shravan Kumar 
Patel] …1900

okf.kfT;d U;k;ky;] mPp U;k;ky; okf.kfT;d izHkkx vkSj okf.kfT;d vihy 
izHkkx vf/kfu;e] 2015 ¼2016 dk 4½] /kkjk 2¼1½¼c½] [kaM ¼i½ ls ¼xxii½ & okf.kfT;d 
fookn & vfHkfu/kkZfjr & ;|fi [kaM ¼i½ ls ¼xxii½ lHkh vkarfjd :i ls /kkjk 2¼1½¼c½ ls 
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lacaf/kr gSa] izR;sd okf.kfT;d fookn dk ,d Li"Vr% i`Fkd mnkgj.k gS & /kkjk 2¼1½¼c½ 
ds [kaM ¼i½ ds la;kstu esa [kaM ¼xv½ dk fuoZpu djus dh dksbZ vko';drk ugha & 
v)Zfojke ,oa iw.kZfojke dk mi;ksx & foosfpr ,oa Li"V fd;k x;kA ¼uhuk Ogh- iVsy 
¼MkW-½¼Jherh½ fo- Jo.k dqekj iVsy½	 …1900

The Commercial Courts, Commercial Division, Commercial Appellate 
Division of High Courts Act, 2015 (4 of 2016), Section 2(1)(c)(xv) – “Dispute” 
& “Commercial Dispute” – Discussed and explained. [Neena V Patel (Dr.) 
(Mrs.) Vs. Shravan Kumar Patel] …1900

okf.kfT;d U;k;ky;] mPp U;k;ky; okf.kfT;d izHkkx vkSj okf.kfT;d vihy 
izHkkx vf/kfu;e] 2015 ¼2016 dk 4½] /kkjk 2¼1½¼c½¼xv½ & **fookn** o **okf.kfT;d 
fookn** & foosfpr ,oa Li"V fd;k x;kA ¼uhuk Ogh- iVsy ¼MkW-½¼Jherh½ fo- Jo.k dqekj 
iVsy½	 …1900

The Commercial Courts, Commercial Division, Commercial Appellate 
Division of High Courts Act, 2015 (4 of 2016), Section 2(1)(c)(xv) & 15(2) and  
Partnership Act, (9 of 1932), Section 4 & 5 – Dispute of “Partnership”/ 
“Partnership Agreement” – Jurisdiction of Court – Held – Section 4 of 1932 
Act, disclose that an agreement inheres in the term “partnership”, without 
an agreement between partners, a partnership cannot exist – Thus, creating 
a dissection between a “partnership agreement” and “partnership” is an 
impossibility – Relation of partnership arises from a contract and not from 
status – There exist a commercial dispute arising from partnership 
agreement – Impugned order set aside – Trial Court directed to transfer the 
case to Commercial Court – Petition allowed. [Neena V Patel (Dr.) (Mrs.) Vs. 
Shravan Kumar Patel] …1900

okf.kfT;d U;k;ky;] mPp U;k;ky; okf.kfT;d izHkkx vkSj okf.kfT;d vihy 
izHkkx vf/kfu;e] 2015 ¼2016 dk 4½] /kkjk 2¼1½¼c½¼xv½ o 15¼2½ ,oa Hkkxhnkjh 
vf/kfu;e] ¼1932 dk 9½] /kkjk 4 o 5 & **Hkkxhnkjh**@**Hkkxhnkjh djkj** dk fookn& 
U;k;ky; dh vf/kdkfjrk & vfHkfu/kkZfjr & 1932 ds vf/kfu;e dh /kkjk 4 ;g izdV 
djrh gS fd **Hkkxhnkjh** 'kCn esa djkj varfuZfgr gksrk gS] Hkkxhnkjksa ds e/; fdlh djkj 
ds fcuk] ,d Hkkxhnkjh fo|eku ugha gks ldrh & vr% **Hkkxhnkjh djkj** ,oa 
**Hkkxhnkjh** ds e/; ,d foPNsnu l`ftr djuk] ,d vlaHkork gS & Hkkxhnkjh dk laca/k 
,d lafonk ls mRiUu gksrk gS rFkk u fd izkfLFkfr ls & ;gk¡ Hkkxhnkjh djkj ls mRiUu 
gksus okyk ,d okf.kfT;d fookn fo|eku gS & vk{ksfir vkns'k vikLr & fopkj.k 
U;k;ky; dks izdj.k dks okf.kfT;d U;k;ky; varfjr djus gsrq funsf'kr fd;k x;k & 
;kfpdk eatwjA ¼uhuk Ogh- iVsy ¼MkW-½¼Jherh½ fo- Jo.k dqekj iVsy½	 …1900

VAT Act, M.P. (20 of 2002), Section 21 – Validity of Form C Certificates 
– Burden of Proof – Held – On basis of Form C, appellant availed benefit thus 
burden is on him to produce evidence that the certificates are genuine – 
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Certificates were verified by authorities and were found not genuine 
therefore there was no need for authorities to give findings on issue of 
collusion between appellant and purchasers – Having such knowledge, no 
action taken by appellant against dealers who gave those certificates to him – 
Appeal dismissed. [Amrit Refined Pvt. Ltd. (M/s) Vs. The Commissioner of 
Commercial Tax] (DB)…1950

oSV vf/kfu;e] e-iz-] ¼2002 dk 20½] /kkjk 21 & QkeZ C izek.k&i=ksa dh 
fof/kekU;rk & lcwr dk Hkkj & vfHkfu/kkZfjr & QkeZ C ds vk/kkj ij] vihykFkhZ us ykHk 
mBk;k] vr% izek.ki=ksa ds okLrfod gksus dk lk{; izLrqr djus dk Hkkj ml ij gS & 
izek.k&i=] izkf/kdkjhx.k }kjk lR;kfir fd;s x;s Fks ,oa okLrfod ugha ik;s x;s Fks] 
blfy, izkf/kdkjhx.k dks vihykFkhZ ,oa Øsrkx.k ds e/; nqLlaf/k ds fook|d ij fu"d"kZ 
nsus dh dksbZ vko';drk ugha Fkh & mDr Kku gksrs gq, Hkh] vihykFkhZ }kjk mu Mhyjksa ds 
fo:) dksbZ dkjZokbZ ugha dh xbZ ftUgksaus mls os izek.k&i= fn;s Fks & vihy [kkfjtA 
¼ve`r fjQkbUM izk- fy- ¼es-½ fo- n dfe'uj vkWQ def'kZ;y VSDl½	 (DB)…1950

* * * * *
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THE INDIAN LAW REPORTS M.P. SERIES, 2022

(Vol.-4)

JOURNAL SECTION

FAREWELL

HON'BLE MR. JUSTICE RAJEEV KUMAR SHRIVASTAVA

Born on November 25, 1960. Did B.Sc., LL.B.. Joined Judicial Service as 
Civil Judge Class-II in the year 1985  Appointed as Civil Judge Class-I in the year .
1992. Appointed as C.J.M./A.C.J.M., in the year 1996. Promoted as Officiating  
District Judge in Higher Judicial Service in the year 1998. Posted as OSD, High 
Court of M.P. in January 2003  and as OSD, J.O.T.R.I. in February 2003. Posted as 
Additional Director, J.O.T.R.I. in November 2004. Posted as Additional Registrar, 
(Judicial-II), High Court of M.P., Jabalpur in the year 2005. Was granted Selection 
Grade Scale w.e.f. 11.09.2006. Posted as II ADJ & Special Judge, CBI Cases in 
the year 2009. Posted as Registrar (Administration), National Judicial Academy, 
Bhopal  in the year 2012. Posted as District & Sessions Judge, Barwani in the year 
2014. Was granted Super Time Scale w.e.f. 01.02.2015. Posted as District & 
Sessions Judge, Morena in the year 2016 and as District & Sessions Judge, Indore 
from August  till elevation. 2017 Elevated as Judge of the High Court of Madhya 
Pradesh on November  19, 2018 and .demitted Office on November 24, 2022

We, on behalf of The Indian Law Reports (M.P. Series), wish His 
Lordship, a healthy, happy and prosperous life.

-------------------
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FAREWELL OVATION TO HON'BLE MR. JUSTICE RAJEEV KUMAR 
SHRIVASTAVA, GIVEN ON 24.11.2022, IN THE HIGH COURT OF M.P., 
BENCH  AT GWALIOR.

Hon'ble Mr. Justice Rohit Arya, Administrative Judge, High Court of 
M.P., Bench Gwalior, bids farewell to the demitting Judge :-

We have gathered today to bid adieu to Hon'ble Justice Shri Rajeev Kumar 
Shrivastava on the eve of his superannuation as Judge of this Court.

th
His Lordship has had a venerable and illustrious career. Born on 25  of 

November 1960 at Pipariya (Hoshangabad), he did his schooling at Raipur, 
Jabalpur and Rewa. A bright student, he did his B.Sc from Science College, Rewa 
in 1980 and LL.B from Thakur Ranmat Singh College, Rewa in 1983. After 
completing LL.B., he was selected for M.P. Judicial Services in his first attempt in 
the year 1983 and joined as Civil Judge. Thereafter, climbing the success ladder 
with ease, he went on to become Additional Chief Judicial Magistrate at Pichhore, 
District Shivpuri, Chief Judicial Magistrate at Raipur, Additional District Judge at 
Ujjain and then Principal District and Sessions Judge. His Lordship also rendered 
distinguished and exemplary services as (i) Additional Director, Judicial Officers' 
Training & Research Institute (JOTRI), Jabalpur (ii) Registrar (Judicial) at 
Principal Seat, Jabalpur (iii) Special Judge (CBI), Bhopal (iv) Registrar 
(Administration), National Judicial Academy, Bhopal (v) Principal District and 
Sessions Judge at Barwani, Morena and Indore. While being Principal District & 
Sessions Judge, Indore, His Lordship laid down the foundation stone of Indore  
District Court Building. Thereafter, His Lordship got elevated as permanent Judge 
of M.P. High Court on 19/11/2018.

I have had the privilege of association with His Lordship in Division 
Bench and otherwise. A noble and serene personality, His Lordship has always 
been soft-spoken, prudent and sagacious. His Lordship's sharp legal acumen is 
writ large; well reflected from his pellucid judgments and orders. Not only on 
judicial side, His Lordship's fine sense of discernment has been well explicit in 
administrative matters as well. His Lordship has always been equanimous and 
unflappable while diligently performing his judicial duties with dignity, rectitude 
and aplomb-upholding the Constitution, to safeguard the rights of the litigants. He 
is the embodiment of most desirable qualities reasonably expected of a Judge.

His Lordship has a compassionate and tender heart. He always rose to the 
occasion to wipe the tears of litigants and hapless people of marginalized section 
of the society through his sound legal pronouncements. His Lordship has had a 
vast judicial career during which he has rendered several notable and 
consequential judgments of high precedential value in almost all domains of 
litigation. Though it is not practically possible to expatiate on all of them, yet, I'd 
like to bring to fore the decision rendered in Gaurav Pandey Vs. Union of India 
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and Others in W.P. No. 17704/2018 decided on 26/02/2020 which was a Public 
Interest Litigation for protection of ecosystem/environment from plastic carry 
bags. His Lordship speaking for the Division Bench, issued several directions to 
the State and its instrumentalities for stopping the production and usage of single-
use plastic and for promoting non-plastic carry bags made of bio-degradable 
material. The State was also directed to encourage small-scale industry to 
manufacture and market such bags/packets, so also to install adequate number of 
Water Dispensers in the city area to make available pure water to the citizens. 
Besides, the State was also directed to install plastic bottle crushing machines, as 
well as, recycling plants at appropriate places. The State was also directed to use 
plastic / polythene waste for Thermal Electric Production Plant.

In Anand V. Bhardwaj Vs. State of MP and others, W.P. 4869/2009; a 
Public Interest Litigation in respect of District Court Building, several interim 
directions were issued by His Lordship while sitting in Division Bench to 
straighten the revenue record wherein names of certain private persons were 
endorsed over the forest land.

In Suman Singh Sikarwar Vs. State of M.P. & others (Writ Petition 
No.7338/2014), which was a Public Interest Litigation with regard to illegal 
hoardings, His Lordship speaking for the Division Bench directed that the 
Madhya Pradesh Outdoor Advertisement Media Rules, 2017 be complied with in 
their right perspective and the respondents shall control and regulate installation 
of unauthorised hoardings/flex, in accordance with the aforesaid Rules of 2017.

In Mukesh Yadav Vs. Union of India and others (W.P. No.2863/2019), which 
was a public interest litigation seeking installation of level crossing or Road Over 
Bridge/ Road Under Bridge at railway crossing at Chituwa-Rawatpur-Datia road 
in absence whereof villagers, school children and cattle were forced to use the 
unmanned railway crossing putting their lives in danger, His Lordship speaking for 
the Division Bench, directed the respondents to take immediate steps for construction 
of Road Over Bridge (ROB)/ Road Under Bridge (RUB) as per policy in vogue.

The above are few instances of His Lordship's fine sense of judgment 
espousing the public cause.

The high ethical values of His Lordship have got imbibed in his children as 
well. His son Captain Rahul is a professional Pilot in Nepal. He has three younger 
brothers namely Shri Sanjeev Shrivastava, Shri Sandeep Shrivastava, Architects 
and Shri Sudeep Shrivastava, District & Additional Sessions Judge presently 
posted as Additional Welfare Commissioner, Bhopal Gas Victims at Bhopal. 

In the last, I'd like to say that as the popular saying goes that “Don't simply 
retire from something; have something to retire to'', I am sure, Justice Shrivastava 
would make most of his time hereafter in creative pursuits, so also with respected 
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Madam Smt. Malini Shrivastava, his better half, who is present amongst us here 
and has been a source of strength for him, and other family members.

At this juncture, I am reminded of the famous quote of Kautilya in his 
“Arthshastra''

“The fragrance of flowers spreads only in the direction of the wind, but the 
goodness of a person spreads in all directions''

 I, on my behalf and on behalf of my sister and brother Judges and Registry 
of this Court, wish Hon'ble Justice Shrivastava and his family members, a very 
happy, healthy, prosperous and glorious future.

May God bestow on them choicest of His blessings for all times to come. 

Thank you. God bless you.  

-------------------

Shri Ankur Mody, Addl. Advocate General, M.P., bids farewell:-

Today, we have assembled here to bid farewell to My Lord Hon'ble Shri 
Justice Rajeev Kumar Shrivastava, who is demitting the office of the Judge of this 
Hon'ble Court after long and distinguished career. My Lord Shri Justice Rajeev 

thKumar Shrivastava was born on 25  of November 1960. After completing 
primary education, His Lordship obtained the degree of B.Sc and LL.B.

thMy Lord has a vast judicial experience, joined Judicial Service on 4  of 
November 1985 as Civil Judge Class-II, promoted as Civil Judge Class-I on 08th 
of September 1992 and then, served as Civil Judge Class I and as Chief Judicial 

th
Magistrate at Raipur up-to 4  of September 1998. Thereafter, My Lord was 
promoted to the post of District Judge on 05th of September 1998. My Lord has 
also worked as Additional Director, Judicial Officers' Training & Research 
Institute(JOTRI), Jabalpur and Registrar (Judicial) at the Main Seat, Jabalpur. My 
Lord assumed the charge of Special Judge (CBI), Bhopal. My Lord got selected 
through interview as Registrar (Administration), National Judicial Academy, 
Bhopal by the Board through Interview Board comprising of Hon'ble the Chief 
Justice of India and by next Senior-most Judge of the Hon'ble Supreme Court.

During his tenure as Judicial Officer, My Lord rendered services at Rewa, 
Rajendragram, Chhatarpur, Pichhore, Raipur, Ujjain, Multai, Jabalpur, Bhopal, 
Barwani, Morena & Indore. My Lord served as Principal District & Sessions 
Judge, Barwani, then Principal District & Sessions Judge, Morena and thereafter, 
Principal District & Sessions Judge, Indore.

While My Lord was posted as Principal District & Sessions Judge, Indore, 
had the privilege of part of laying down the foundation stone ceremony of District 
Court Building in the State of Madhya Pradesh having capacity of 225 Court rooms.
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Thereafter, My Lord was elevated to Madhya Pradesh High Court and 
th

took oath as the Judge of the Madhya Pradesh High Court on 19   of November 
2018.

All through his judicial career, My Lord has upheld the rule of law while 
also being conscious of the needs of the under-privileged and vulnerable groups 
of society. It is indeed difficult to spell out the plethora of judgments which bear 
testimony to his judicial qualities.

I, on behalf of the Government of Madhya Pradesh and its law officers and 
the office of the Advocate General, would like to convey our gratitude for My 
Lord Shri Justice Rajeev Kumar Shrivastava's service to this Court. We will 
always fondly remember his contribution to the rule of law and to this High Court. 
We wish the very best in his future pursuit and pray for a long, happy and fulfilling 
life.

Thank you.

-----------------

Farewell Speech delivered by Hon'ble Mr. Justice Rajeev Kumar 
Shrivastava :- 

My heartfelt gratitude and very Good afternoon to all of you !

At the very outset, I would like to convey my gratitude to my teachers, who 
contributed a lot for the constant support and kindness extended to me. Today, I 
stand before all of you in a humble manner for the reason that many of you have 
thought it fit to attend my farewell function. Yesterday has gone, tomorrow has not 
arrived yet. I have just one day i.e. “today''. The best thing about the future is that it 
comes only one day at a time.

Presence of learned Judges of this Court and other persons is a welcome gesture. 
Today, I  have no words to thank Hon'ble Judges and the Officers of Registry for their 
support and encouragement shown to me. During my tenure as Judge, I learnt many 
facets of  law and about technical know-how of administration and I got enriched thereby.

The Members of Bar are very kind, accommodative and besides being co-
operative and of good assistance to the functioning of Court. The love and 
affection poured by all of you throughout is indeed a mind-boggling one. 
Therefore, I am going to say that:

“Members of Bar 
are not only the Architects
but Sculpturers of justice.
All of us together,
let us desire,
conceive and create
a beautiful Court like “Mandir”.
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There can be strong judiciary, with the help of strong Bar. Strong Bar means 
an intelligent Bar, with full of positivity. To my young lawyers, I would like to say 
that be kind and gentle to others because life is too short to learn something new.

Ironically, some of my Professors were keen that I should pursue Science, 
but I was destined otherwise and pursued my career in the field of law. I am 
privileged to take immense pride, pleasure and honour as I entered into legal 
profession at the age of around 25 and culminated as a Judge of this esteemed 
High Court for which, I will be eternally grateful.

It is well-said that the noble deeds of parents flourish their children. Same 
is with me. Now, I want to remember my father and mother, heavenly abode Shri 
Ganesh Prasad Shrivastava and Smt. Shail Shrivastava, because of whom, I 
achieved this dignified position.

Again, I want to convey love to my wife Mrs. Malini, son Cap. Rahul and 
younger brothers “Sanjeev, Sandeep & Sudeep'' for their fullest support during 
this great  journey.

During my last four years as a Judge of High Court and thirty three years as 
a Judge of District Court, I received tremendous support from all the stakeholders 
of this institution. I thank the Almighty for sending me to this heaven on earth with 
talented and beautiful people and for this opportunity to share with judiciary. I am 
only a small drop in the great Ocean i.e., High Court of M.P..

On a personal note, I would like to extend my special appreciation as well 
as gratitude to all my attached staff members i.e., Shri Ajay Shrivastava, Shri 
Barik, Smt. Prachi, Shri Pawan, Shri Shubhankar, Smt. Monika, Ms. Radha, Shri 
Avadhesh, Shri Deepak, Shri Kuldeep, Shri Dev Singh, Shri Thapa, Shri 
Ramdeen as well as all the employees deputed in my official residence and many 
more who are like my family members.

Between friends, there is no need for justice, they only need the quality of 
friendship; and indeed friendliness is considered to be justice in the fullest sense.

At the end, I would like to convey that the politeness is one of the greatest 
human qualities. It talks about humble behaviour in life. Politeness is defined as 
“behaviour which shows respect for others and consideration of their feelings. It is 
the best way of communication with others''.

The word “Judge” is already very-well defined but in my humble opinion, 
Judge means a person who is a good human being having capacity of patient 
hearing and is able to hear the cry of poor.

Now, I am leaving this Great Temple with lots of love, affection and 
memories. Once again, I thank all of you.

Jai Hind !

-----------------



 Short Note
*(75)(DB)

Before Mr. Justice Ravi Malimath, Chief Justice 
& Mr. Justice Vishal Mishra

WA No. 692/2022 (Jabalpur) decided on 21 July, 2022

ABHAY KUMAR PANDE                                                 	  …Appellant

Vs.

STATE OF M.P. & anr.       …Respondents

Civil Procedure Code (5 of 1908), Order 47 Rule 1 – Modifications, 
Directions & Clarification – Permissibility – Held – Learned Single Judge 
modified the order under review and passed certain directions – Virtually 
writ petition was re-heard on merits – Learned Single Judge exceeded his 
jurisdiction in passing such order – In a petition under Order 47 Rule 1 CPC, 
making direction, clarifications is beyond powers provided in the provision – 
All directions issued are set aside – Appeal allowed.  

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 47 fu;e 1 & mikarj.k] funs'k o 
Li"Vhdj.k & vuqKs;rk & vfHkfu/kkZfjr & fo}ku ,dy U;k;k/kh'k us iqufoZyksdu 
v/khu vkns'k dks mikarfjr fd;k rFkk dqN funs'k ikfjr fd;s & okLro eas fjV ;kfpdk 
ij xq.knks"kksa ds vk/kkj ij iqu% lquokbZ dh xbZ Fkh & fo}ku ,dy U;k;k/kh'k mDr 
vkns'k ikfjr djus esa viuh vf/kdkfjrk ls ckgj x;k & fl-iz-la- ds vkns'k 47 fu;e 1 
ds varxZr ,d ;kfpdk esa funs'k nsuk] Li"Vhdj.k mica/k esa micaf/kr dh xbZ 'kfDr;ksa 
ls ijs gS & tkjh fd;s x;s leLr funs'k vikLr & vihy eatwjA 

The order of the Court was passed by : RAVI MALIMATH, CJ. 

Manoj Sharma assisted by Parag Tiwari, for the appellant. 
Janhavi Pandit, Dy. A.G. for the respondents. 

Short Note
*(76)

Before Mr. Justice Dinesh Kumar Paliwal
MCRC No. 52807/2020 (Jabalpur) decided on 30 June, 2022

AMAN AHIRWAL  …Applicant

Vs.

STATE OF M.P.            …Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 451/457 and Excise 
Act, M.P. (2 of 1915), Sections 34(1), 47-A(3) & 47-D – Interim Custody of 
Vehicle – Jurisdiction – Held – Court having jurisdiction to try offences u/S 

NOTES OF CASES SECTION



NOTES OF CASES SECTION

34(1)(a) or 34(1)(b), shall not make any order about disposal, custody etc. of 
seized vehicle after it has received intimation about initiation of confiscation 
proceedings from Collector – On 20.10.2020, Magistrate had no jurisdiction 
to grant interim custody of seized vehicle as it has already received 
intimation of confiscation proceedings on 10.10.2020 from Collector – 
Application dismissed. 

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 451@457 ,oa vkcdkjh 
vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk,¡ 34¼1½] 47&A¼3½ o 47&D & okgu dh varfje 
vfHkj{kk & vf/kdkfjrk & vfHkfu/kkZfjr & U;k;ky;] ftls /kkjk 34¼1½¼a½ vFkok /kkjk 
34¼1½¼b½ ds vijk/kksa ds fopkj.k dh vf/kdkfjrk gS] dysDVj ls tCrh dh dk;Zokgh 
vkjaHk djus dh lwpuk izkIr gksus ds i'pkr~ tCr okgu ds fuiVku] vfHkj{kk vkfn ds ckjs 
esa dksbZ vkns'k ugha djsxk & 20-10-2020 dks eftLVªsV ds ikl tCr okgu dh varfje 
vfHkj{kk iznku djus dh dksbZ vf/kdkfjrk ugha Fkh D;ksafd mls 10-10-2020 dks igys gh 
dysDVj }kjk tCrh dk;Zokgh dh lwpuk izkIr gks pqdh gS & vkosnu [kkfjtA 

Cases referred:

 (2002) 10 SCC 283, MCRC No. 30714/2019 decided on 13.08.2019, 
MCRC No. 23043/2020 decided on 20.08.2020, 2003 (1) MPLJ 638, ILR (2018) 
MP 2782, ILR (2018) M.P. 1835.

 Sandeep Kumar Mishra, for the applicant. 
 Kamlesh Tamrakar, P.L. for the non-applicant. 

Short Note
*(77)(DB)

Before Mr. Justice Sujoy Paul & Mr. Justice Dwarka Dhish Bansal
WP No. 18370/2021 (Jabalpur) decided on 9 May, 2022

ARCHANA GOVIND RAO BHANGE (DR.)  …Petitioner

Vs.

STATE OF M.P. & ors.        …Respondents

A. Medical and Dental Post Graduate Course Admission Rules 
(Degree/Diploma), M.P., 2014, Rule 11 – Bond Conditions – Applicability – 
Held – Although posting/appointment order was issued to petitioner, same 
was not in accordance with Rule 11 because it was issued before completion 
of his qualification – Thereafter no fresh appointment order or modified 
order was passed – Petitioner's non-joining will not create any right in 
favour of State – Bond conditions cannot be enforced against him – 
Respondents bound to return his original educational qualification 
documents – Petition partly allowed.
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d- fpfdRlk rFkk nar fpfdRlk LukrdksÙkj ikB~;Øe ¼fMxzh@fMIyksek½ 
izos'k fu;e] e-iz-] 2014] fu;e 11 & ca/ki= dh 'krsZa & iz;ksT;rk & vfHkfu/kkZfjr & 
;|fi ;kph dks inLFkkiuk@fu;qfDr vkns'k tkjh fd;k x;k Fkk] ijarq og fu;e 11 ds 
vuqlkj ugha Fkk D;ksafd og mldh ¼;kph dh½ vgZrk iw.kZ gksus ls igys gh tkjh fd;k 
x;k Fkk & rRi'pkr~ dksbZ uohu fu;qfDr vkns'k vFkok la'kksf/kr vkns'k ikfjr ugha 
fd;k x;k Fkk & ;kph ds inHkkj xzg.k u djus ls jkT; ds i{k esa dksbZ vf/kdkj 
LFkkfir@iSnk ugha gksxk & ca/k&i= dh 'krsZa ml ij ykxw ugha dh tk ldrh & 
izR;FkhZx.k mlds ewy 'kS{kf.kd vgZrk nLrkost ykSVkus ds fy, ck/; gSa & ;kfpdk 
va'kr% LohdkjA 

 B. Medical and Dental Post Graduate Course Admission Rules 
(Degree/Diploma), M.P., 2014, Rule 11 – Cancellation of Bond Conditions – 
Held – 3 months period is prescribed in Rule 11 to ensure that appointment 
order is issued with quite promptitude – If appointment order is not issued to 
successful candidates within 3 months, bond conditions will be treated to be 
cancelled. 

[k- fpfdRlk rFkk nar fpfdRlk LukrdksÙkj ikB~;Øe ¼fMxzh@fMIyksek½ 
izos'k fu;e] e-iz-] 2014] fu;e 11 & ca/k&i= dh 'krksZa dks jn~n fd;k tkuk & 
vfHkfu/kkZfjr & ;g lqfuf'pr djus gsrq fd fu;qfDr vkns'k dkQh rRijrk ls tkjh fd;k 
x;k gS] fu;e 11 esa 3 eghus dh dkykof/k fu/kkZfjr gS & ;fn lQy vH;fFkZ;ksa dks 3 ekg 
ds Hkhrj fu;qfDr vkns'k tkjh ugha fd;k tkrk gS rks ca/k&i= dh 'krksZa dks fujLr ekuk 
tk,xkA 

C. Medical and Dental Post Graduate Course Admission Rules 
(Degree/Diploma), M.P., 2014, Rule 11 – Purpose – Held – Purpose of Rule 11 
is to ensure that soon after the candidate has passed, Dean must send the list 
of successful candidates to Commissioner, and in turn, Commissioner will 
appoint them within 3 months therefrom.

x- fpfdRlk rFkk nar fpfdRlk LukrdksÙkj ikB~;Øe ¼fMxzh@fMIyksek½ 
izos'k fu;e] e-iz-] 2014] fu;e 11 & iz;kstu & vfHkfu/kkZfjr & fu;e 11 dk iz;kstu 
;g lqfuf'pr djuk gS fd vH;FkhZ ds mRrh.kZ djus ds rqjar ckn Mhu }kjk lQy 
vH;fFkZ;ksa dh lwph dfe'uj dks Hksth tkuh pkfg,] vkSj cnys esa] dfe'uj mlls rhu 
ekg ds Hkhrj mUgsa fu;qDr djsxkA 

The order of the Court was passed by : SUJOY PAUL, J. 

Bramha Nand Pandey, for the petitioner. 
Janhavi Pandit, Dy. A.G. for the respondents. 



Short Note
*(78)(DB)

Before Mr. Justice Rohit Arya &  Mr. Justice Milind Ramesh Phadke
CRA No. 904/2012 (Gwalior) decided on 25 July, 2022

ARVIND SINGH GURJAR      	           …Appellant

Vs.

STATE OF M.P.                 …Respondent

A. Dakaiti Aur Vyapharan Prabhavit Kshetra Adhiniyam, M.P. (36 
of 1981), Section 11/13 and Penal Code (45 of 1860), Section 364A – Identity of 
Accused – Held – Abductee admits of not having seen appellant either in day 
or at night during captivity and he named appellant on basis of his letter head 
(ransom letter) – Letter not sent to hand writing expert – No TIP conducted – 
Identity of appellant not established beyond reasonable doubt – Demand and 
acceptance of ransom by appellant also not proved – Conviction set aside – 
Appeal allowed. 

d- MdSrh vkSj O;igj.k izHkkfor {ks= vf/kfu;e] e-iz- ¼1981 dk 36½] /kkjk 
11@13 ,oa n.M lafgrk ¼1860 dk 45½] /kkjk 364A & vfHk;qDr dh igpku & 
vfHkfu/kkZfjr & vig`r us canh jgus ds nkSjku fnu esa ;k jkr esa vihykFkhZ dks ugha ns[kus 
dh ckr Lohdkj dh rFkk mlus vihykFkhZ dk uke mlds ysVj gsM ¼fQjkSrh i=½ ds 
vk/kkj ij fy;k & i= dks gLrys[k fo'ks"kK dks ugha Hkstk x;k & igpku ijsM ugha 
djokbZ xbZ & vihykFkhZ dh igpku ;qfDr;qDr lansg ls ijs LFkkfir ugha & vihykFkhZ
}kjk fQjkSrh dh ekax rFkk Lohd`fr Hkh lkfcr ugha & nks"kflf) vikLr & vihy 
Lohd`rA 

B. Criminal Procedure Code, 1973 (2 of 1974), Section 161 – 
Statement of Witnesses – Delay – Held – Apex Court concluded that delay in 
recording of statements of witnesses although they were or could be available 
for examination when IO visited scene of occurrence or soon thereafter, 
would cast a doubt upon prosecution – In present case, statements recorded 
after 2 months of lodging FIR – No explanation by prosecution for such 
inordinate delay.  

[k- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 161 & lk{khx.k ds dFku 
& foyac & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd lk{khx.k ds dFku 
vfHkfyf[kr djus esa foyac] tcfd os tc vUos"k.k vf/kdkjh us ?kVukLFky dk nkSjk 
fd;k ;k mlds rqjar i'pkr~ ijh{k.k ds fy, miyC/k Fks vFkok gks ldrs Fks] vfHk;kstu 
ij lansg mRiUu djsaxs & orZeku izdj.k esa] izFke lwpuk fjiksVZ ntZ gksus ds 2 ekg 
i'pkr~ dFku vfHkfyf[kr fd;s x;s & vlk/kkj.k foyac ds fy, vfHk;kstu }kjk dksbZ 
Li"Vhdj.k ugha fn;k x;kA 
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The judgment of the Court was delivered by : ROHIT ARYA, J.

Cases referred:

AIR 1973 SC 501, AIR 2003 SC 1813, 2004 (3) MPHT 406, (1978) 4 SCC 
371, CRA No. 747/2005 decided on 17.12.2014 (Supreme Court), AIR 1973 SC 
2751, 1997 (1) JLJ 214, (2013) 9 SCC 516, (2016) 16 SCC 418.

Sushil Goswami, for the appellant. 
Rajesh Kumar Shukla, P.P. for the respondent. 

Short Note
*(79)(DB)

Before Mr. Justice Ravi Malimath, Chief Justice & 
Mr. Justice Purushaindra Kumar Kaurav

WP No. 5752/2002 (Jabalpur) decided on 29 March, 2022

ASHOK KUMAR               	            …Petitioner

Vs.

DISTRICT & SESSIONS JUDGE, BETUL & ors.      …Respondents

A.	 Constitution – Article 226 – Compulsory Retirement – Grounds 
– Held – Scrutiny Committee considered entire service record of petitioner 
and found that he remained absent unauthorizedly – He was alcoholic, was 
lacking in honesty and integrity and was found to be inefficient to discharge 
his official duties – His work was categorized as “ordinary” – Action of 
respondents was in public interest – Petition dismissed. 

d- lafo/kku & vuqPNsn 226 & vfuok;Z lsokfuo`fRr & vk/kkj & 
vfHkfu/kkZfjr & Nkuchu lfefr us ;kph ds laiw.kZ lsok vfHkys[k ij fopkj fd;k rFkk 
;g ik;k fd og vizkf/kd`r :i ls vuqifLFkr jgk gS & og 'kjkch Fkk] mlesa bZekunkjh 
vkSj lR;fu"Bk dh deh Fkh rFkk og mlds inh; drZO;ksa ds fuoZgu esa v{ke ik;k x;k 
Fkk & mlds dk;Z dks **lkekU;** dh Js.kh esa j[kk x;k Fkk & izR;FkhZx.k dh dkjZokbZ 
yksd fgr esa Fkh & ;kfpdk [kkfjtA 

 B. Service Law – Compulsory Retirement – Principle of Natural 
Justice – Held – Principles of natural justice are not applicable in cases of 
compulsory retirement – Uncommunicated adverse confidential report can 
also be taken into consideration while taking the decision regarding 
compulsory retirement – Power to retire compulsorily a government servant 
in terms of service rules is absolute, provided the authority concerned forms 
a bonafide opinion that it is in public interest.

[k- lsok fof/k & vfuok;Z lsokfuo`fRr & uSlfxZd U;k; dk fl)kar & 
vfHkfu/kkZfjr & uSlfxZd U;k; ds fl)kar vfuok;Z lsokfuo`fRr ds izdj.kksa esa ykxw ugha 



gksrs & vfuok;Z lsokfuo`fRr ds laca/k esa fofu'p; djrs le; vlalwfpr izfrdwy 
xksiuh; pfj=koyh dks Hkh fopkj esa fy;k tk ldrk gS & lsok fu;eksa ds fuca/kuksa ds 
vuqlkj ,d 'kkldh; lsod dks vfuok;Z :i ls lsokfuo`Rr djus dh 'kfDr vkR;kafrd 
gS] c'krsZ lacaf/kr izkf/kdkjh ,d ln~Hkkfod jk; cuk, fd ;g yksd fgr esa gSA 

C. Constitution – Article 226 – Compulsory Retirement – Judicial 
Review – Held – There is a limited scope of judicial review in a case of 
compulsory retirement – It is permissible only on grounds of non-application 
of mind, malafides or want of material particulars. 

x- lafo/kku & vuqPNsn 226 & vfuok;Z lsokfuo`fRr & U;kf;d 
iqufoZyksdu & vfHkfu/kkZfjr & vfuok;Z lsokfuo`fRr ds izdj.k esa U;kf;d iqufoZyksdu 
dh O;kfIr lhfer gS & ;g dsoy efLr"d dk iz;ksx u fd;s tkus] vln~Hkkfodrk vFkok 
rkfRod fof'kf"V;ksa ds vHkko ds vk/kkjksa ij vuqKs; gSA 

The order of the Court was passed by : PURUSHAINDRA KUMAR 
KAURAV, J. 

Cases referred:

 (1992) 2 SCC 299, (2010) 10 SCC 693, (1992) 2 SCC 317, (1996) 5 SCC 
103, (1997) 6 SCC 228, (1998) 7 SCC 310, (1999) 4 SCC 235. 

 None, for the petitioner. 
 Shobha Menon with Rahul Choubey, for the respondents. 

Short Note
*(80) 

Before Mr. Justice Pranay Verma 
MP No. 5052/2019 (Indore) decided on 7 July, 2022

BHANWARLAL & ors.       	          …Petitioners

Vs.

TOOFAN SINGH & anr.         …Respondents

Land Revenue Code, M.P. (20 of 1959), Section 44(2) – Scope & 
Jurisdiction – Held – First appeal not decided on merits and was dismissed on 
ground of limitation only – Second appellate authority has no jurisdiction to 
enter into the merits of case – If second appellate authority concludes to 
condone the delay, matter should have been sent back to first appellate 
authority for decision on merits – Impugned order set aside – Matter 
remanded back to second appellate authority to decide afresh – Petition 
allowed. 

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 44¼2½ & O;kfIr o vf/kdkfjrk & 
vfHkfu/kkZfjr & izFke vihy xq.knks"kksa ij fofuf'pr ugha dh xbZ vkSj dsoy ifjlhek ds 
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vk/kkj ij [kkfjt dh xbZ Fkh & f}rh; vihyh izkf/kdkjh dks izdj.k ds xq.knks"kksa esa 
izos'k djus dh dksbZ vf/kdkfjrk ugha & ;fn f}rh; vihyh izkf/kdkjh foyac ds fy, 
ekQh fu"df"kZr djrk gS] ekeys dks xq.knks"kksa ij fofu'p; djus gsrq izFke vihyh 
izkf/kdkjh dks okfil Hkstk tkuk pkfg, Fkk & vk{ksfir vkns'k vikLr & u;s fljs ls 
fofu'p; djus ds fy, ekeyk f}rh; vihyh izkf/kdkjh dks izfriszf"kr fd;k x;k & 
;kfpdk eatwjA  

Akash Sharma, for the petitioners.
Jyoti Swaroop Dave, for the respondents. 

 Short Note
*(81)(DB)

Before Mr. Justice Ravi Malimath, Chief Justice &
Mr. Justice Purushaindra Kumar Kaurav

WA No. 853/2021 (Jabalpur) decided on 8 April, 2022

BHOLERAM RAIKWAR                                               	  …Appellant	                                                                                                                                                                                                                                                                                      

Vs.

STATE OF M.P. & ors.   …Respondents

A. Service Law – Compassionate Appointment – Policy – Held – 
Nothing on record to show that on date of death of deceased employee there 
was any policy applicable which provides for compassionate appointment to 
dependent of deceased employee who was working under Contingency Paid 
Establishment – Appeal dismissed. 

d- lsok fof/k & vuqdaik fu;qfDr & uhfr & vfHkfu/kkZfjr & ;g n'kkZus gsrq 
vfHkys[k ij dqN ugha gS fd e`r deZpkjh dh e`R;q dh frfFk dks ,slh dksbZ uhfr ykxw Fkh 
tks e`r deZpkjh tks fd vkdfLedrk ls osru ikus okyh LFkkiuk ds v/khu dk;Z dj jgk 
Fkk] ds vkfJr ds fy, vuqdaik fu;qfDr dk mica/k djrh gS & vihy [kkfjtA

B. Constitution – Article 226 – Compassionate Appointment – 
Delay – Held – Father of appellant died on 19.04.2002 – On 26.07.2011, on 
attaining majority, appellant filed application for compassionate appointment 
which bore no results – Appellant filed writ petition in the year 2020 – 
Appellant ought to have approached this Court within reasonable time.

[k- lafo/kku & vuqPNsn 226 & vuqdaik fu;qfDr & foyac & vfHkfu/kkZfjr 
& vihykFkhZ ds firk dh e`R;q fnukad 19-04-2002 dks gqbZ & fnukad 26-07-2011 dks] 
o;Ldrk izkIr gksus ij] vihykFkhZ us vuqdaik fu;qfDr ds fy, vkosnu izLrqr fd;k 
ftldk dksbZ ifj.kke ugha fudyk & vihykFkhZ us o"kZ 2020 esa fjV ;kfpdk izLrqr dh & 
vihykFkhZ dks ;qfDr;qDr le; ds Hkhrj bl U;k;ky; ds le{k vkuk pkfg, FkkA 



C. Constitution – Article 226 – Limitation – Repeated Representation 
– Held – Apex Court concluded that where the initial representation is 
rejected, the subsequent representations on the same subject would not 
extend the period of limitation for filing the writ petition. 

x- lafo/kku & vuqPNsn 226 & ifjlhek & ckjackj vH;kosnu & vfHkfu/kkZfjr 
& loksZPp U;k;ky; us fu"df"kZr fd;k gS fd tgka vkjafHkd vH;kosnu vLohdkj fd;k 
tkrk gS] rks mlh fo"k; ij i'pkr~orhZ vH;kosnu fjV ;kfpdk izLrqr djus ds fy, 
ifjlhek dh vof/k dk foLrkj ugha djsaxsA 

The order of the Court was passed by : PURUSHAINDRA KUMAR 
KAURAV, J. 

Cases referred:

(2020) 18 SCC 511, (2014) 6 SCC 460, 2021 SCC Online SC 1084, 2021 
SCC Online SC 299/AIR 2021 SC 1876. 

Paresh Pareek, for the appellant. 
Rohit Jain, G.A. for the respondents. 

 Short Note
*(82) 

Before Mr. Justice Dinesh Kumar Paliwal
MCRC No. 35101/2022 (Jabalpur) decided on 26 July, 2022

BHUPENDRA SINGH THAKUR  …Applicant

Vs.

UMESH SAHU           …Non-applicant

A. Negotiable Instruments Act (26 of 1881), Section 138 – 
Amendment in Complaint – Scope – Mentioning Wrong Name of Bank – Held – 
If due to inadvertence of complainant, name of bank is wrongly mentioned in 
complaint, same is formal and curable infirmity and can be cured by 
amendment at any stage before pronouncement of judgment – No dispute 
about cheque number or amount of cheque – It will not result into any 
prejudice to accused and will also not change nature of complaint – No error 
in impugned order – Application dismissed.

d- ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 138 & ifjokn esa la'kks/ku 
& O;kfIr & cSad dk xyr uke mYysf[kr fd;k tkuk & vfHkfu/kkZfjr & ;fn ifjoknh dh 
vlko/kkuh ds dkj.k] ifjokn esa cSad dk uke xyr mYysf[kr gks x;k gS] og ,d 
vkSipkfjd ,oa mipkj ;ksX; deh gS ,oa mls fu.kZ; mn~?kksf"kr gksus ds iwoZ fdlh Hkh 
izØe ij la'kks/ku }kjk Bhd fd;k tk ldrk gS & pSd Øekad ;k pSd dh jkf'k ds ckjs esa 
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dksbZ fookn ugha & blls vfHk;qDr dks dksbZ iwokZxzg ifj.kkfer ugha gksxk ,oa ifjokn dh 
izd`fr Hkh ugha cnysxh & vk{ksfir vkns'k esa dksbZ =qfV ugha & vkosnu [kkfjtA 

B. Negotiable Instruments Act (26 of 1881), Section 138 – 
Amendment in Complaint – Scope – Mentioning Wrong Cheque Number – 
Held – Coordinate bench of this Court concluded that if wrong cheque 
number is mentioned in complaint which is a typographical error, can be 
corrected by filing application, even when the case is fixed for final 
arguments. 

[k- ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 138 & ifjokn esa 
la'kks/ku & O;kfIr & xyr pSd Øekad mfYyf[kr fd;k tkuk & vfHkfu/kkZfjr & bl 
U;k;ky; dh led{k U;k;ihB us fu"df"kZr fd;k fd ;fn ifjokn esa xyr pSd Øekad 
mfYyf[kr fd;k x;k gS tks fd ,d Vad.k =qfV gS] dks vafre rdZ ds fy, ekeyk yxs 
gksus ij Hkh vkosnu izLrqr djds lq/kkjk tk ldrk gSA 

C. Negotiable Instruments Act (26 of 1881), Section 138 – 
Amendment in Complaint – Scope – Mentioning Wrong Cheque Number in 
Notice – Held – Apex Court concluded that if notice is issued mentioning 
wrong cheque number, then the entire foundation will fall and complaint 
cannot be maintained on basis of wrong cheque number.

x- ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 138 & ifjokn esa 
la'kks/ku & O;kfIr & uksfVl esa xyr pSd uacj mfYyf[kr fd;k tkuk & vfHkfu/kkZfjr & 
loksZPp U;k;ky; us fu"df"kZr fd;k fd ;fn xyr pSd uacj mfYyf[kr djrs gq, uksfVl 
tkjh fd;k tkrk gS rks iwjk vk/kkj gh /kjk'kk;h gks tk,xk ,oa xyr pSd uacj ds vk/kkj 
ij ifjokn iks"k.kh; ugha fd;k tk ldrkA 

D. Negotiable Instruments Act (26 of 1881), Section 138 – 
Amendment in Complaint – Provision in Cr.P.C. – Held – There is no provision 
in Cr.P.C. for amendment in complaint but at same time there is also no bar 
for permitting an amendment – If amendment sought relates to simple 
infirmity, curable by means of amendment and where no prejudice is caused 
to other side, Court may permit such amendment.	

?k- ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 138 & ifjokn esa 
la'kks/ku & na-iz-la- esa mica/k& vfHkfu/kkZfjr & ifjokn esa la'kks/ku ds fy, na-iz-la- esa 
dksbZ mica/k ugha gS ysfdu lkFk gh la'kks/ku dh vuqefr nsus ds fy, dksbZ otZu ugha gS & 
;fn pkgk x;k la'kks/ku lk/kkj.k deh ls lacaf/kr gS] la'kks/ku }kjk Bhd fd;k tk ldrk 
gS ,oa tgka vU; i{k ij dksbZ izfrdwy izHkko dkfjr ugha gksrk] U;k;ky; mDr la'kks/ku 
dh vuqefr ns ldrk gSA 
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Cases referred:

 (2017) 4 MPLJ 73, (1987) 3 SCC 684, (2015) 9 SCC 609, (2018) 13 SCC 
663, (2010) 2 MPLJ 115.

Ajay Kumar Shukla, for the applicant. 
None, for the non-applicant. 

Short Note
*(83)(DB)

Before Mr. Justice Sujoy Paul & Mr. Justice Prakash Chandra Gupta
WP No. 12032/2022 (Jabalpur) decided on 13 June, 2022

DEVENDRA KUMAR RAI                                               	  …Petitioner

Vs.

STATE BANK OF INDIA & ors.   …Respondents

A. Constitution – Article 226 and Securitization and Reconstruction 
of Financial Assets and Enforcement of Security Interest (SARFAESI) Act, (54 
of 2002), Section 18 – Alternative Remedy – Held – There is nothing which 
makes it obligatory for this Court to entertain writ petition when efficacious 
alternative remedy is available to petitioner – DRT is best suited to examine 
the factual aspect of the case – Petition disposed with liberty to avail alternative 
remedy of appeal.   

d- lafo/kku & vuqPNsn 226 ,oa foRrh; vkfLr;ksa dk izfrHkwfrdj.k vkSj 
iquxZBu rFkk izfrHkwfr fgr dk izorZu (SARFAESI) vf/kfu;e] ¼2002 dk 54½] /kkjk 18 
& oSdfYid mipkj & vfHkfu/kkZfjr & ,slk dqN Hkh ugha gS tks bl U;k;ky; dks fjV 
;kfpdk ij fopkj djus ds fy, ck/; djrk gks tcfd ;kph dks izHkkoh oSdfYid mipkj 
miyC/k gks & Mh-vkj-Vh- izdj.k ds rF;kRed igyw dk ijh{k.k djus ds fy, lcls 
mi;qDr gS & vihy dk oSdfYid mipkj dk ykHk mBkus dh Lora=rk ds lkFk ;kfpdk 
fujkd`rA 

 B. Securitization and Reconstruction of Financial Assets and 
Enforcement of Security Interest (SARFAESI) Act, (54 of 2002), Section 18 – 
Words “any order” – Held – In the appellate provision u/S 18, the expression 
“any order” is wide enough to include interlocutory order – Several High 
Courts opined that even interlocutory order passed by DRT can be 
challenged before Appellate Tribunal by filing appeal u/S 18 of the Act.

[k- foRrh; vkfLr;ksa dk izfrHkwfrdj.k vkSj iquxZBu rFkk izfrHkwfr fgr dk 
izorZu (SARFAESI) vf/kfu;e] ¼2002 dk 54½] /kkjk 18 & 'kCn **dksbZ Hkh vkns'k** & 
vfHkfu/kkZfjr & /kkjk 18 ds varxZr vihyh; mica/k esa] vfHkO;fDr **dksbZ Hkh vkns'k** 
varoZrhZ vkns'k dks lfEefyr djus gsrq Ik;kZIr gS & dbZ mPp U;k;ky;ksa dk er Fkk fd 
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Mh-vkj-Vh- }kjk ikfjr varoZrhZ vkns'k dks Hkh vf/kfu;e dh /kkjk 18 ds varxZr vihy 
izLrqr djds vihyh; vf/kdj.k ds le{k pqukSrh nh tk ldrh gSA 

	 The order of the Court was passed by : SUJOY PAUL, J. 
Cases referred:

	 (2018) 3 SCC 85, SLP (C) Nos. 13241-13242/2019 decided on 
11.05.2022 (Supreme Court), (2010) SCC OnLine Bom 1733, 2011 SCC 
OnLine Del 1189=AIR 2011 Delhi 196, (2013) SCC OnLine Bom 2098, 
2015 SCC OnLine HP 2436. 

N.S. Ruprah, for the petitioner. 
Prabhanshu Shukla, for the respondents. 

Short Note
*(84)(DB)

Before Mr. Justice G.S. Ahluwalia & Mr. Justice Rajeev Kumar Shrivastava
CRA No. 408/2012 (Gwalior) decided on 27 July, 2022

HARIRAM & anr.  	          …Appellants

Vs.

STATE OF M.P.        …Respondent

A. Penal Code (45 of 1860), Section 302 – Prosecution Witnesses – 
Credibility – Held – It is not the quantity of witnesses but the quality of 
evidence which is important – Although material witnesses have turned 
hostile, but statement given by wife of deceased is fully corroborated by FIR 
lodged by deceased himself which appears to have emerged as Dying 
Declaration – Weapon of offence was recovered from possession of accused – 
Appellants rightly convicted – Appeal dismissed. 

d- n.M lafgrk ¼1860 dk 45½] /kkjk 302 & vfHk;kstu lk{khx.k & 
fo'oluh;rk & vfHkfu/kkZfjr & lk{; dh xq.koRrk u fd lkf{k;ksa dh la[;k egRoiw.kZ 
gksrh gS & ;|fi rkfRod lk{khx.k i{knzksgh gks x, gSa ijarq e`rd dh iRuh ds }kjk fn;k 
x;k dFku e`rd ds Lo;a ds }kjk ntZ izFke lwpuk fjiksVZ ls iw.kZr% iq"V gksrk gS tks fd 
e`R;qdkfyd dFku ds :i esa mHkj dj vk;k gS & vijk/k dk gfFk;kj vfHk;qDr ds dCts 
ls cjken gqvk Fkk & vihykFkhZx.k dh nks"kflf) lgh & vihy [kkfjtA

B. Penal Code (45 of 1860), Section 302 – Delay in FIR – Held – 
Apex Court concluded that mere delay in lodging report is not by itself 
necessarily fatal to prosecution case – Delay has to be considered in 
background of facts and circumstances of each case – The time of 
occurrence, distance to police station, mode of conveyance available are all 
relevant factors to be considered. 
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[k- n.M lafgrk ¼1860 dk 45½] /kkjk 302 & izFke lwpuk fjiksVZ esa foyac & 
vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fudkyk fd ek= fjiksVZ ntZ djus 
esa foyac vius vki esa vfHk;kstu ds izdj.k ds fy, vko';d :i ls ?kkrd ugha gS & 
foyac ij fopkj izzR;sd izdj.k ds rF;ksa ,oa ifjfLFkfr;ksa dh i`"BHkwfe ij djuk gksxk & 
?kVuk dk le;] iqfyl LVs'ku ls nwjh] ifjogu dk miyC/k ek/;e lHkh fopkj djus 
;ksX; dkjd gSaA 

C. Penal Code (45 of 1860), Section 302/34 – Constructive Liability 
– Held – If common intention leads to commission of criminal offence 
charged, each one of the persons sharing common intention is constructively 
liable for criminal act done by one of them.

x- n.M lafgrk ¼1860 dk 45½] /kkjk 302@34 & vkUof;d nkf;Ro & 
vfHkfu/kkZfjr & ;fn lkekU; vk'k; ds QyLo:i vkjksfir nkf.Md vijk/k dkfjr gksrk 
gS] rks lkekU; vk'k; lk>k djus okyk izR;sd O;fDr muesa ls fdlh ,d O;fDr ds }kjk 
fd;s x;s vkijkf/kd d`R; ds fy, vkUof;d :i ls nk;h gksxkA 

D. Penal Code (45 of 1860), Section 302 – FIR & Dying Declaration 
– Held – FIR lodged by deceased himself on the following day of incident – 
FIR shall be treated as dying declaration.

?k- n.M lafgrk ¼1860 dk 45½] /kkjk 302 & izFke lwpuk fjiksVZ ,oa 
e`R;qdkfyd dFku & vfHkfu/kkZfjr & izFke lwpuk fjiksVZ ?kVuk fnukad ds vxys fnu 
e`rd }kjk Lo;a ntZ djk;k x;k & izFke lwpuk fjiksVZ e`R;qdkfyd dFku ds :i esa 
ekuk tk,xkA 

E. Penal Code (45 of 1860), Section 34 – Fundamental Principles – 
Discussed & enumerated.

M- n.M lafgrk ¼1860 dk 45½] /kkjk 34 & ewyHkwr fl)kar & foosfpr ,oa 
izxf.krA

F. Penal Code (45 of 1860), Section 299, 300, Clauses (Firstly to 
Fourthly) & 304 Part I – Culpable Homicide, Murder, Intention & 
Knowledge discussed and explained. 

p- n.M lafgrk ¼1860 dk 45½] /kkjk 299] 300] [kaM ¼igys ls pkSFkk½ o 304 
Hkkx I & lnks"k ekuo o/k] gR;k] vk'k; ,oa Kku ij foospuk dh xbZ ,oa Li"V fd;k 
x;kA  

The judgment of the Court was delivered by : RAJEEV KUMAR 
SHRIVASTAVA, J.

Cases referred:

 AIR 1958 SC 465, 1966 CrLJ 171, (2000) 1 SCC 319, (2003) 9 SCC 322, 
(2006) 11 SCC 444, (2010) 9 SCC 799, (2019) 5 SCC 639, (2008) 15 SCC 725, 
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CRA No. 1584/2021 decided on 07.01.2022 (Supreme Court), (2001) 3 SCC 673, 
(2003) 1 SCC 268, (2020) 4 SCC 126, AIR 1925 PC 1, AIR 1945 PC 148, (1989) 3 
SCC 605, (1996) 10 SCC 508, (2000) 4 SCC 110, (2001) 6 SCC 620, (2004) 11 
SCC 305, (2011) 12 SCC 120, (2012) 7 SCC 646, 1955 SCR (1) 1083, (2010) 8 
SCC 407.

Ashok Kumar Jain, for the appellants. 
Sushant Tiwari, PP for the respondent/State. 

Short Note
*(85)(DB)

Before Mr. Justice G.S. Ahluwalia & 
Mr. Justice Rajeev Kumar Shrivastava

CRA No. 47/2012 (Gwalior) decided on 7 July, 2022

HUKUM SINGH & ors.       	          …Appellants

Vs.

STATE OF M.P.        …Respondent

A. Penal Code (45 of 1860), Section 141 & 149 – Identity of 
Members – Held – For concluding that a person is guilty for offence u/S 149, it 
must be proved that such person is member of “unlawful assembly” 
consisting of not less than 5 members irrespective of the fact whether identity 
of each one of them is proved or not – If that fact is proved, next step of 
inquiry is whether common object of unlawful assembly in one of the five 
enumerated objects specified u/S 141 IPC. 

d- n.M lafgrk ¼1860 dk 45½] /kkjk 141 o 149 & lnL;ksa dh igpku & 
vfHkfu/kkZfjr & ;g fu"d"kZ fudkyus ds fy, fd dksbZ O;fDr /kkjk 149 ds varxZr 
vijk/k dk nks"kh gS] ;g lkfcr fd;k tkuk pkfg, fd mDr O;fDr **,sls fof/k&fo:) 
teko** dk lnL; gS ftlesa de ls de 5 lnL; gSa] bl rF; dks /;ku esa j[ks fcuk fd 
D;k muesa ls gj ,d dh igpku lkfcr gS ;k ugha & ;fn og rF; lkfcr gS] rks tkap dk 
vxyk dne ;g gS fd D;k fof/k&fo:) teko dk lkekU; mn~ns'; Hkkjrh; n.M 
lafgrk dh /kkjk 141 esa fufnZ"V fd, x, 5 izxf.kr mn~ns';ksa esa ls ,d gSA  

B. Penal Code (45 of 1860), Section 149 – Common Object – 
Assessment – Held – Common object of assembly is normally to be gathered 
from circumstances of each case such as time and place of gathering of 
assembly – Conduct of gathering as distinguished from conduct of individual 
members are indicative of common object – Assessing common object only 
on basis of overt acts of any individual member is not permissible. 

[k- n.M lafgrk ¼1860 dk 45½] /kkjk 149 & lkekU; mn~ns'; & ewY;kadu & 
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vfHkfu/kkZfjr & teko dk lkekU; mn~ns'; lkekU;r% izR;sd ekeys dh ifjfLFkfr;ksa 
tSls fd teko ds le; ,oa LFkku ls fudkyk tkuk pkfg, & O;fDrxr lnL;ksa ds 
vkpj.k ls fHkUu teko dk vkpj.k] lkekU; mn~ns'; dk ladsr djrs gSa & dsoy fdlh 
O;fDrxr lnL; ds izR;{k d`R;ksa ds vk/kkj ij lkekU; mn~ns'; dk ewY;kadu djus dh 
vuqefr ugha gSA 

C. Penal Code (45 of 1860), Section 149 – Liability of Each 
Member – Held – If all necessary ingredients are present in a case where 
charge is framed u/S 149, each member of unlawful assembly shall be held 
liable, the condition precedent is that prosecution proves existence of 
unlawful assembly with a common object.

x- n.M lafgrk ¼1860 dk 45½] /kkjk 149 & izR;sd lnL; dk nkf;Ro & 
vfHkfu/kkZfjr & fdlh izdj.k esa tgka /kkjk 149 ds varxZr vkjksi fojfpr fd, x, gSa 
;fn lkjs vko';d rRo ekStwn gSa] rks fof/k&fo:) teko dk izR;sd lnL; tokcnkj 
Bgjk;k tk,xk] blds fy, iqjksHkkO; 'krZ ;g gS fd vfHk;kstu lkekU; mn~ns'; ds lkFk 
fof/k fof:) teko dh ekStwnxh lkfcr djsaA 

D. Criminal Trial – Non-Examination of Independent Witness – 
Held – Apex Court concluded that mere non-examination of independent 
witness would not be fatal to prosecution case – Failure to examine any 
available independent witness is inconsequential – It is the quality of 
evidence and not the number of witnesses, that is relevant. 

?k- nkf.Md fopkj.k & Lora= lkf{k;ksa dk ijh{k.k ugha fd;k tkuk & 
vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd Lora= lk{kh dk ijh{k.k u 
djuk ek= vfHk;kstu ds ekeys ds fy, ?kkrd ugha gksxk & fdlh Hkh miyC/k Lora= 
lk{kh dk ijh{k.k u dj ikuk egRoghu gS & ;g lk{; dh xq.koRrk gS vkSj u fd lkf{k;ksa 
dh la[;k tks fd lqlaxr gSA 

The judgment of the Court was delivered by : RAJEEV KUMAR 
SHRIVASTAVA, J.

Cases referred:

(2014) 14 SCC 222, AIR 1958 SC 465, 1966 Crlj 171, (2000) 1 SCC 319, 
(2003) 9 SCC 322, (2006) 11 SCC 444, (2010) 9 SCC 799, (2019) 5 SCC 639, 
(2008) 15 SCC 725, (2004) 13 SCC 203, (1966) 1 SCR 18, (2011) 5 SCC 324, 
(2021) 6 SCC 116.

J.S. Rathore, for the appellant Nos. 1 to 5 & 7 to 9. 
A.K. Nirankari, P.P. for the respondent/State. 
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Short Note
*(86)(DB)

Before Mr. Justice Ravi Malimath, Chief Justice & 
Mr. Justice Purushaindra Kumar Kaurav

WA No. 734/2019 (Jabalpur) decided on 22 March, 2022

KIRTI SHARMA (SMT.)  …Appellant

Vs.

JAWAHARLAL NEHRU KRISHI VISHVA     …Respondents
VIDYALAYA, JABALPUR & ors.

A. Service Law – Compassionate Appointment – Married Daughter 
– Entitlement – Held – Policy denying compassionate appointment to 
married daughters have been declared unconstitutional by the Full Bench of 
this Court – Apex Court had also quashed such rules – No reason to deny the 
benefit of compassionate appointment to appellant – Respondent directed to 
reinstate appellant with all consequential benefits – Appeal allowed. 

	 d- lsok fof/k & vuqdaik fu;qfDr & fookfgr iq=h & gdnkjh & vfHkfu/kkZfjr 
& fookfgr iqf=;ksa dks vuqdaik fu;qfDr ls oafpr djus dh uhfr dks bl U;k;ky; dh 
iw.kZ U;k;ihB }kjk vlaoS/kkfud ?kksf"kr fd;k x;k gS & loksZPp U;k;ky; us Hkh ,sls 
fu;eksa dks vfHk[kafMr fd;k Fkk & vihykFkhZ dks vuqdaik fu;qfDr ds ykHk ls oafpr djus 
dk dksbZ dkj.k ugha gS & vihykFkhZ dks lHkh ifj.kkfed ykHkksa ds lkFk iqu% LFkkfir djus 
gsrq izR;FkhZ dks funsf'kr fd;k x;k & vihy eatwjA 

 B. Service  Law – Compassionate Appointment – Marital Status – 
Concealment – Held – When there is no requirement for disclosing marital 
status in the application form prescribed by University itself, it cannot be 
said that there was any concealment on part of the appellant. 

[k- lsok fof/k & vuqdaik fu;qfDr & oSokfgd fLFkfr & fNiko & 
vfHkfu/kkZfjr & tc Lo;a fo'ofo|ky; }kjk fofgr vkosnu i= esa oSokfgd fLFkfr izdV 
djus dh dksbZ vko';drk ugha gS] ;g ugha dgk tk ldrk fd vihykFkhZ dh vksj ls dksbZ 
fNiko fd;k x;k FkkA 

C. Constitution – Article 226 – Applicability of Decision of Court – 
Held – Every decision of Court applies retrospectively from the date on 
which the provision came in statute book unless Court directs that judgment 
would apply prospectively – Court only declares and not make law and thus 
declaration of law can never be prospective – Only exception is that Apex 
Court under Article 142 may prospectively either overrule its own judgment 
or give effect to its own judgment. 



x- lafo/kku & vuqPNsn 226 & U;k;ky; ds fofu'p; dh iz;ksT;rk & 
vfHkfu/kkZfjr & U;k;ky; dk izR;sd fofu'p; dkuwuh fdrkc esa mica/k vkus dh frfFk ls 
Hkwry{kh :i ls ykxw gksrk gS tc rd fd U;k;ky; ;g funsf'kr ugha djrk fd fu.kZ; 
Hkfo";y{kh :Ik ls ykxw gksxk & U;k;ky; dsoy fof/k dh ?kks"k.kk djrk gS rFkk mls 
cukrk ugha gS ,oa blfy, fof/k dh ?kks"k.kk dHkh Hkh Hkfo";y{kh ugha gks ldrh & ,dek= 
viokn ;g gS fd loksZPp U;k;ky; vuqPNsn 142 ds varxZr Hkfo";y{kh :i ls ;k rks 
vius Lo;a ds fu.kZ; dks myV ldrk gS vFkok vius Lo;a ds fu.kZ; dks izHkkoh dj 
ldrk gSA 

The order of the Court was passed by : PURUSHAINDRA KUMAR 
KAURAV, J. 

Case referred:

WA No. 756/2019 decided on 02.03.2020 (FB).

Pratyush Tripathi, for the appellant. 
Praveen Dubey, for the respondents. 

 Short Note
*(87)(DB)

Before Mr. Justice Ravi Malimath, Chief Justice 
& Mr. Justice Purushaindra Kumar Kaurav

WA No. 1091/2019 (Jabalpur) decided on 29 March, 2022

MAHENDRA KORI                                                            …Appellant

Vs.

STATE OF M.P. & ors.         …Respondents

(Alongwith WA No. 1092/2019)

Constitution – Article 227 – Contractual Appointment – Termination – 
Scope of Interference – Held – Contract was terminated on basis of non-
obtaining requisite marks in ACR – Such orders cannot be termed as 
stigmatic – Further, relationship between employer and employee are purely 
contractual – Original contract clearly stipulates that employer on 
satisfaction of services of the employee would decide as to whether further 
extension of services can be given – Court cannot give a finding on the 
sufficiency or otherwise, of the criteria or reason for non-extension of 
services of appellant – Appeal dismissed. 

lafo/kku & vuqPNsn 227 & lafonkRed fu;qfDr & Ik;Zolku & gLr{ksi dh 
O;kfIr & vfHkfu/kkZfjr & ACR esa visf{kr vad izkIr u djus ds vk/kkj ij lafonk dk 
Ik;Zolku fd;k x;k Fkk & ,sls vkns'kksa dks dyadiw.kZ ugha dgk tk ldrk & blds 
vfrfjDr] fu;ksDrk rFkk deZpkjh ds e/; laca/k iw.kZ :i ls lafonkRed gksrk gS & ewy 

NOTES OF CASES SECTION



laafonk Li"V :i ls ;g vuqcaf/kr djrh gS fd fu;ksDrk] deZpkjh dh lsokvksa ls larq"V 
gksus ij ;g fofuf'pr djsxk fd D;k vkxs lsokvksa dks c<+k;k tk ldrk gS & U;k;ky; 
vihykFkhZ dh lsokvksa dks c<+k;s u tkus ds ekin.M ;k dkj.k dh Ik;kZIrrk vFkok 
vU;Fkk ij dksbZ fu"d"kZ ugha ns ldrk & vihy [kkfjtA 

The Order of the Court was passed by : PURUSHAINDRA KUMAR 
KAURAV, J. 

Case referred:

(1999) 2 SCC 21.

Narinder Pal Singh Ruprah, for the appellant in WA No. 1091/2019 & 
1092/2019. 

Rohit Jain, G.A. for the respondents in WA No. 1091/2019 & 1092/2019. 

 Short Note
*(88 )

Before Mr. Justice G.S. Ahluwalia 
CRA No. 2713/2021 (Gwalior) decided on 22 July, 2022

MANMOHAN SINGH       	           …Appellant

Vs.

STATE OF M.P.                 …Respondent

A. Prevention of Corruption Act (49 of 1988), Section 19(3) & (4) – 
Non-examination of Sanctioning Authority – Held – Witness proved the 
signature of sanctioning authority, he brought the record also – He denied 
that sanctioning authority issued sanction without going through the papers 
– Sanction order is a detailed order – Appellant never raised any objection at 
the earliest stage regarding non-examination of sanctioning authority before 
trial Court – It cannot be said that sanction was issued without due 
application of mind. 

d- Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 19¼3½ o ¼4½ & eatwjh 
izkf/kdkjh dk ijh{k.k u fd;k tkuk & vfHkfu/kkZfjr & lk{kh us eatwjh izkf/kdkjh ds 
gLrk{kj lkfcr fd,] og vfHkys[k Hkh ysdj vk;k & mlus badkj fd;k fd eatwjh 
izkf/kdkjh us nLrkost ns[ks fcuk eatwjh tkjh dj nh & eatwjh vkns'k ,d foLr`r vkns'k 
gS & vihykFkhZ us fopkj.k U;k;ky; ds le{k eatwjh izkf/kdkjh dk ijh{k.k u fd;s tkus 
ds laca/k esa izkjafHkd izØe ij dHkh dksbZ vkifRr ugha mBkbZ & ;g ugha dgk tk ldrk 
fd eatwjh efLr"d dk lE;d~ iz;ksx fd, fcuk tkjh dh xbZ FkhA 

B. Prevention of Corruption Act (49 of 1988), Sections 7, 13(1)(d) 
& 13(2) – Complainant turning Hostile – Effect – Held – The entire evidence of 
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a hostile witness would not stand wiped out – Relevant part of evidence of 
hostile witness which is admissible can be read either in favour of prosecution 
or defence, provided the same is corroborated from other evidence on record 
– Even if complainant turned hostile still accused can be held guilty on basis 
of surrounding circumstances. 

[k- Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk,¡ 7] 13¼1½¼d½ o 13¼2½  
& f'kdk;rdrkZ dk i{knzksgh gksuk & izHkko & vfHkfu/kkZfjr & i{knzksgh lk{kh dk laiw.kZ 
lk{; ugha gVk;k tk ldrk & i{knzksgh lk{kh ds lk{; dk lqlaxr fgLlk tks Lohdk;Z gS 
mls vfHk;kstu vFkok cpko ds i{k esa i<+k tk ldrk gS] c'krsZ vfHkys[k ij mifLFkr 
vU; lk{;ksa ls mldh iqf"V dh xbZ gks & Hkys gh f'kdk;rdrkZ i{knzksgh gks x;k gks fQj 
Hkh vfHk;qDr dks vkl&ikl dh ifjfLFkfr;ksa ds vk/kkj ij nks"kh Bgjk;k tk ldrk gSA

C.	 Prevention of Corruption Act (49 of 1988), Sections 7, 13(1)(d) 
& 13(2) – Competence of Accused – Held – Whether accused had a 
competence or not cannot be an important aspect – The impression in the 
mind of bribe-giver that the accused would be of some help, is sufficient.

x- Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk,¡ 7] 13¼1½¼d½ o 13¼2½  
& vfHk;qDr dh l{kerk & vfHkfu/kkZfjr & vfHk;qDr ds ikl l{kerk Fkh vFkok ugha ;g 
,d egRoiw.kZ igyw ugha gks ldrk & fj'or nsus okys ds eu esa ;g /kkj.kk fd vfHk;qDr 
ls dqN lgk;rk fey ik,xh] Ik;kZIr gSA 

D. Prevention of Corruption Act (49 of 1988), Section 20 – Voice 
Sample – Adverse Inference – Held – An adverse inference can be drawn 
against appellant on his refusal to give sample of his voice.

?k- Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 20 & vkokt+ dk 
uewuk & izfrdwy fu"d"kZ & vfHkfu/kkZfjr & vihykFkhZ }kjk viuh vkokt+ dk uewuk nsus 
ls euk djus ij mlds fo:) izfrdwy fu"d"kZ fudkyk tk ldrk gSA 

E. Criminal Procedure Code, 1973 (2 of 1974), Section 195 & 340 – 
Preliminary Enquiry – Held – By proceeding u/S 340 Cr.P.C., Court does not 
record guilt of accused, but it is merely a prima facie opinion that it is 
expedient in interest of justice that an inquiry should be made into the 
alleged offence – Where Court is otherwise in a position to form an opinion 
regarding making of complaint, then Court may dispense with preliminary 
inquiry. 

M- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 195 o 340 & izkjafHkd 
tkap & vfHkfu/kkZfjr & na-iz-la- dh /kkjk 340 dh dk;Zokgh }kjk U;k;ky; vfHk;qDr  dk 
nks"k vfHkfyf[kr ugha djrk gS] ijarq ;g ek= ,d izFke n`"V~;k jk; gS fd U;k;fgr esa 
;g lehphu gS fd dfFkr vijk/k dh tkap dh tk;s & tgka U;k;ky; f'kdk;r djus ds 
laca/k eas vU;Fkk jk; cukus dh fLFkfr esa gks] rc U;k;ky; izkjafHkd tkap ls vfHkeqfDr 
iznku dj ldrk gSA 
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Cases referred:

(2013) 8 SCC 119, (2015) 14 SCC 186, AIR 1979 SC 677, AIR 1973 SC 
2131, (2014) 3 SCC 421, (2015) 2 SCC 662, (2010) 12 SCC 142, (1980) 2 SCC 
390, (2012) 5 SCC 777, (2001) 1 SCC 691, (2019) 14 SCC 311, (2019) 8 SCC 1, 
(1976) 3 SCC 46, (1992) 3 SCC 178, (2019) 11 SCC 575, (2017) 1 SCC 113, 
(2018) 11 SCC 659, (2002) 1 SCC 253.

Sanjay Gupta, for the appellant. 
Ajay Kumar Chaturvedi, for the respondent.

 Short Note
*(89) 

Before Mr. Justice Dinesh Kumar Paliwal
MCRC No. 20820/2019 (Jabalpur) decided on 2 August, 2022

MIRZA SALEEM BEG                                        	           …Applicant

Vs.

DINESH NATH KASHYAP      …Non-applicant

Negotiable Instruments Act (26 of 1881), Section 138 – Amendment in 
Complaint – Scope – Wrong Name of Accused – Held – It is not a case of 
accused that cheque was not drawn by him, or is not of his account or it was 
stolen or missed otherwise – Offence u/S 138 is person specific – During 
entire trial accused took no objection – Even at a stage where case is fixed for 
final arguments and written arguments are submitted by parties, 
amendment application rightly allowed as it was related to a simple infirmity 
curable by formal amendment – Application dismissed. 

ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 138 & f'kdk;r esa la'kks/ku & 
O;kfIr & vfHk;qDr dk xyr uke & vfHkfu/kkZfjr & vfHk;qDr dk ;g izdj.k ugha gS fd 
pSd mlds }kjk tkjh ugha fd;k x;k Fkk] vFkok mlds [kkrs dk ugha gS vFkok og fdlh 
izdkj pksjh ;k xqe gks x;k Fkk & /kkjk 138 ds varxZr vijk/k O;fDr fofufnZ"V gS & 
laiw.kZ fopkj.k ds nkSjku vfHk;qDr us dksbZ vkifRr ugha dh & ;gka rd fd ,sls izØe ij 
tgka izdj.k vafre rdZ ds fy, fu;r gS rFkk i{kdkjksa }kjk fyf[kr rdZ izLrqr fd;s tk 
pqds gSa] la'kks/ku vkosnu dks mfpr :i ls eatwj fd;k x;k D;ksafd og ,d lk/kkj.k deh 
ls lacaf/kr Fkk ftls vkSipkfjd la'kks/ku }kjk Bhd fd;k tk ldrk Fkk & vkosnu 
[kkfjtA 

Cases referred:

2017 (4) MPLJ 73, 2015 (9) SCC 609, 2018 (13) SCC 663, 1987 (3) SCC 
684, 2021 (9) TMI 145.
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Sharad Gupta, for the applicant. 
Shishir Kumar Soni, for the non-applicant. 

Short Note
*(90)

     Before Mr. Justice G.S. Ahluwalia 
WP No. 8001/2022 (Gwalior) decided on 27 July, 2022

PRASHANT SHARMA      	            …Petitioner

Vs.

STATE OF M.P. & ors.       …Respondents

Public Trusts Act, M.P. (30 of 1951), Section 3 & 34-A – Powers of 
Registrar – Delegation of Power – Held – Unless and until a separate 
notification u/S 34-A of the Act is issued, the powers of registrar cannot be 
delegated to SDO by work distribution memo – SDO has no authority to 
exercise powers of Registrar Public  Trust – Impugned order being without 
jurisdiction is quashed.  

yksd U;kl vf/kfu;e] e-Á- ¼1951 dk 30½] /kkjk 3 o 34&A & jftLVªkj dh 
'kfDr;k¡ & 'kfDr dk izR;k;kstu & vfHkfu/kkZfjr & tc rd vf/kfu;e dh /kkjk 34&A 
ds varxZr ,d i`Fkd vf/klwpuk tkjh ugha dh tkrh] jftLVªkj dh 'kfDr;ksa dks dk;Z 
forj.k Kkiu }kjk mi[kaM vf/kdkjh dks izR;k;ksftr ugha fd;k tk ldrk & mi[kaM 
vf/kdkjh dks jftLVªkj yksd U;kl dh 'kfDr;ksa dk iz;ksx djus dk dksbZ izkf/kdkj ugha 
gS & vk{ksfir vkns'k fcuk vf/kdkfjrk dk gksus ds dkj.k] vfHk[kafMrA 

Cases referred:

WP No. 26995/2021 decided on 12.07.2022, MA No. 4917/2009 decided 
on 15.02.2018.

P.C. Chandil, for the petitioner. 
Deepak Khot, G.A. for the respondents. 

   Short Note
*(91)

Before Mr. Justice G.S. Ahluwalia 
WP No. 15767/2022 (Gwalior) decided on 12 July, 2022

RUMALI (SMT.)       	            …Petitioner

Vs.

M.P. STATE ELECTION COMMISSION BHOPAL & ors. …Respondents

Constitution – Article 226 & 243-O – Election Process – Maintainability 
of Petition – Held – Writ petition challenging the election process is not 
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maintainable – Liberty granted to petitioner to file election petition, if so 
advised, after result is declared – Petition dismissed. 

lafo/kku & vuqPNsn 226 o 243&O & fuokZpu izfØ;k & ;kfpdk dh iks"k.kh;rk 
& vfHkfu/kkZfjr & fuokZpu izfØ;k dks pqukSrh nsus okyh fjV ;kfpdk iks"k.kh; ugha gS & 
;kph dks ifj.kke ?kksf"kr gksus ds i'pkr~ ;fn ,slh lykg nh tk,] fuokZpu ;kfpdk 
izLrqr djus dh Lora=rk iznku dh tkrh gS & ;kfpdk [kkfjtA 

Cases referred:

WA No. 809/2022 decided on 11.07.2022 (DB), WA No. 808/2022 
decided on 11.07.2022 (DB), WP No. 15069/2022 decided on 08.07.2022. 

S.K. Sharma, for the petitioner. 
Jitesh Sharma, G.A. for the State.
Siddharth Sharma, for the respondent No. 2. 

Short Note
*(92)(DB)

Before Mr. Justice Sujoy Paul &  Mr. Justice Dwarka Dhish Bansal
WP No. 8499/2021 (Jabalpur) decided on 4 May, 2022

SHRUTI PATIDAR (MS.)  …Petitioner

Vs.

STATE OF M.P. & ors.     …Respondents

Niji Vyavsayik Shikshan Sanstha (Pravesh Ka Viniyaman Avam Shulk 
Ka Nirdharan) Adhiniyam, M.P. (21 of 2007), Sections 5, 5-A, 5-A(3), 5(7) & 7, 
Chikitsa Shiksha Pravesh Niyam, M.P., 2018 and Medical Council of India 
Regulation on Graduate Medical Education, 1997 – Admission – Held – 
Petitioner did not participate in any authorized counselling conducted by 
State – Even for college level counselling, procedure prescribed in 
Regulations, Admission Rules and Adhiniyam of 2007 are required to be 
followed – Colleges cannot give admission to candidates on their own – She is 
not even the most meritorious candidate in her category – Admission granted 
to petitioner runs contrary to mandatory provisions of law – University 
rightly did not provide enrollment number to petitioner – Petition dismissed.                                                                                                                                                                                      

futh O;kolkf;d f'k{k.k laLFkk ¼Áos'k dk fofu;eu ,oa 'kqYd dk fu/kkZj.k½ 
vf/kfu;e] e-Á- ¼2007 dk 21½] /kkjk,¡ 5] 5&A] 5&A¼3½] 5¼7½ o 7] fpfdRlk f'k{kk izos'k 
fu;e] e-iz-] 2018 ,oa Hkkjrh; vk;qfoZKku ifj"kn~ Lukrd fpfdRlk f'k{kk ij 
fofu;ekoyh] 1997 & izos'k & vfHkfu/kkZfjr & ;kph us jkT; }kjk vk;ksftr fdlh Hkh 
izkf/kd`r dkmalfyax esa Hkkx ugha fy;k & ;gka rd fd egkfo|ky; Lrj dh dkmalfyax 
ds fy, Hkh] fofu;ekoyh] izos'k fu;e ,oa 2007 ds vf/kfu;e esa fofgr izfØ;k dk ikyu 
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fd;k tkuk visf{kr gS & egkfo|ky; Lo;a ls vH;FkhZx.k dks izos'k ugha ns ldrs & og 
mlds izoxZ dh lcls es/kkoh vH;FkhZ Hkh ugha gS & ;kph dks iznku fd;k x;k izos'k fof/k 
ds vkKkid mica/kksa ds izfrdwy gS & fo'ofo|ky; us mfpr :i ls ;kph dks ukekadu 
Øekad iznku ugha fd;k & ;kfpdk [kkfjtA 	

The order of the Court was passed by : SUJOY PAUL, J. 

Cases referred:

W.P. (C) No. 40/2018 decided on 24.02.2021 (Supreme Court), 2021 SCC 
Online SC 318, W.P. No. 11117/2019 decided on 27.07.2019 (DB), LAWS (DLH) 
2019 (8) 127, (2016) 9 SCC 412, 2021 SCC OnLine SC 627.

Aditya Sanghi, for the petitioner. 
Janhavi Pandit, Dy. A.G. for the respondent No. 1 & 2/State. 
Siddharth Sharma and Pranay Shukla, for the respondent No. 3. 
Paritosh Gupta, for the respondent No. 4. 

 Short Note
*(93) 

Before Mr. Justice Dinesh Kumar Paliwal
MCRC No. 18141/2018 (Jabalpur) decided on 27 July, 2022

SUNIL                                           …Applicant

Vs.

SATYENDRA SINGH & anr.                     …Non-applicants

Negotiable Instruments Act (26 of 1881), Section 138 and Legal 
Services Authorities Act (39 of 1987), Section 21 – Settlement in Lok Adalat at 
Appellate Stage – Second Complaint – Maintainability – Held – If criminal 
case referred by Magistrate/Session Judge to Lok Adalat, is settled by parties 
and award is passed, it is deemed to be a decree of Civil Court u/S 21 of 1987 
Act – Cheque given in settlement before Lok Adalat will be held as issued 
against legally enforceable debt/liability – Complaint u/S 138 for dishonour 
of such cheque shall be maintainable and it cannot be termed as second 
complaint – Application dismissed. 

ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 138 ,oa fof/kd lsok Ákf/kdj.k 
vf/kfu;e ¼1987 dk 39½] /kkjk 21 & vihyh; izØe ij yksd vnkyr esa le>kSrk & 
f}rh; ifjokn & iks"k.kh;rk & vfHkfu/kkZfjr & ;fn eftLVsªV@l= U;k;k/kh'k }kjk 
yksd vnkyr dks funsZf'kr vkijkf/kd izdj.k dk i{kdkjksa }kjk lek/kku fd;k tkrk gS 
rFkk vokMZ ikfjr gks tkrk gS] mls 1987 ds vf/kfu;e dh /kkjk 21 ds varxZr flfoy 
U;k;ky; dh fMØh le>k tk,xk & yksd vnkyr ds le{k le>kSrs esa fn;s x;s pSd 
fof/k }kjk izorZuh; _.k@nkf;Ro ds fo:) tkjh fd;s ekus tk,axs & /kkjk 138 ds 
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varxZr mDr pSd ds vuknj ds fy, ifjokn iks"k.kh; gksxk rFkk bls f}rh; ifjokn ugha 
dgk tk ldrk & vkosnu [kkfjtA 

Cases referred:

2016 (1) JLJ 118, (2020) 16 SCC 118.

Abdul Waheed Choudhary with Saiyad Zahiruddin, for the applicant. 
Shashank Upadhyay, for the non-applicant No. 1. 
Amit Kumar Sharma, G.A. for the non-applicant No. 2. 

Short Note
*(94)

Before Mr. Justice G.S. Ahluwalia 
WP No. 4131/2017 (Gwalior) decided on 26 July, 2022

URMILA SINGH (SMT.)       	            …Petitioner

Vs.

SAUDAN SINGH & ors.         …Respondents

A.  Civil Procedure Code (5 of 1908), Order 26 Rule 10(A) and 
Evidence Act (1 of 1872), Section 45 & 112 –  Legitimacy of Child – DNA Test & 
Presumption – Held – It is not a case of petitioner that 'H' was born prior to 
her marriage – Presumption u/S 112 of Evidence Act is a rebuttable 
presumption and petitioner will get every opportunity to rebut the said 
presumption in the trial – Application for DNA test rightly rejected – Petition 
dismissed. 

d- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 26 fu;e 10¼A½ ,oa lk{; 
vf/kfu;e ¼1872 dk 1½] /kkjk 45 o 112 & ckyd dk /keZtRo & DNA ijh{k.k o 
mi/kkj.kk & vfHkfu/kkZfjr & ;kph dk izdj.k ;g ugha gS fd *H* dk tUe] mlds fookg 
ls iwoZ gqvk Fkk & lk{; vf/kfu;e dh /kkjk 112 ds varxZr mi/kkj.kk] ,d [kaMuh; 
mi/kkj.kk gS vkSj ;kph dks fopkj.k esa mDr mi/kkj.kk dk [kaMu djus dk gj volj 
izkIr gksxk & Mh,u, ijh{k.k gsrq vkosnu mfpr :i ls vLohdkj fd;k x;k Fkk & 
;kfpdk [kkfjtA 

B. Evidence Act (1 of 1872), Section 45 & 112 – Legitimacy of Child 
– DNA/Blood Test & Presumption – Held – Apex Court concluded that Courts 
in India cannot order blood test as matter of course – There must be a strong 
prima facie case that husband had no access in order to dispel the 
presumption – Court must carefully examine as to what would be the effect of 
branding a child as illegitimate or mother as an unchaste woman – Directions 
for conducting DNA test is also violative of privacy of individual. 
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[k- lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 45 o 112 & ckyd dk /keZtRo & 
Mh,u,@jDr ijh{k.k o mi/kkj.kk & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr 
fd;k gS fd Hkkjr ds U;k;ky; jDr ijh{k.k vfuok;Zrk ds :i esa vknsf'kr ugha dj 
ldrs & mi/kkj.kk dks nwj djus ds fy, ,d izcy izFke n`"V~;k izdj.k gksuk pkfg, fd 
ifr dh igqap ugha Fkh & U;k;ky; dks lko/kkuhiwoZd ijh{k.k djuk pkfg, fd ,d 
ckyd dks v/keZt ;k eka dks vifo= efgyk ds :i esa dyafdr djus dk izHkko D;k gksxk 
& Mh,u, ijh{k.k djk;s tkus gsrq funsZ'k] O;fDr dh futrk dk Hkh mYya?ku gSA 

Cases referred:

2022 (2) MPLJ 38, 2005 (4) SCC 449, (2022) 1 SCC 20.

P.C. Chandil, for the petitioner. 
None, for the respondents. 
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I.L.R. 2022 M.P. 1975 (DB)
Before Mr. Justice Sujoy Paul & Mr. Justice Dwarka Dhish Bansal

WA No. 447/2022 (Jabalpur) decided on 13 May, 2022

STATE OF M.P. & anr.             …Appellants

Vs.

SATYA NARAYAN DUBEY           …Respondent

            

A. Constitution – Article 226 – Suspension Order – Scope of 
Interference – Held – In imputation of charges, it is clearly mentioned that 
respondent's involvement cannot be ruled out – Whether or not employer 
will be able to establish it in the inquiry is not the subject matter of 
adjudication at this stage – If respondent, a senior officer, is re-instated by 
staying suspension order, he can scuttle the inquiry or investigation or can 
win over the witnesses – Single Judge erred in staying the suspension order – 
Impugned order set aside – Appeal allowed.     (Para 26 & 29)

d- lafo/kku & vuqPNsn 226 & fuyacu vkns'k & gLr{ksi dh O;kfIr & 
vfHkfu/kkZfjr & vkjksiksa ds vH;kjksi.k esa] ;g Li"V :i ls mfYyf[kr gS fd izR;FkhZ dh 
lafyIrrk ls badkj ugha fd;k tk ldrk & D;k fu;ksDrk bls tkap esa LFkkfir dj ik;sxk 
vFkok ugha] ;g bl izØe ij U;k;fu.kZ;u dh fo"k;oLrq ugha gS & ;fn izR;FkhZ] ,d 
ofj"B vf/kdkjh] dks fuyacu vkns'k ij jksd yxkdj cgky fd;k tkrk gS rks og tkap 
vFkok vUos"k.k dks fcxkM+ ldrk gS ;k lk{khx.k dks jkth dj ldrk gS & ,dy 
U;k;k/kh'k us fuyacu vkns'k jksdus esa xyrh dh gS & vk{ksfir vkns'k vikLr & vihy 
eatwjA 

B. Constitution – Article 226 – Suspension Order – Validity – Held – 
Whether charges are baseless, malicious or vindictive, cannot be gone into at 
the stage of examining the validity of suspension order – This Court earlier 
concluded that at the stage of suspension the correctness of allegations are 
not required to be looked into.    (Para 22)

[k- lafo/kku & vuqPNsn 226 & fuyacu vkns'k & fof/kekU;rk & 
vfHkfu/kkZfjr & D;k vkjksi vk/kkjghu] nqHkkZoiw.kZ ;k izfr'kks/kh gSa bldk fopkj fuyacu 
vkns'k dh fof/kekU;rk ds ijh{k.k ds izØe ij ugha fd;k tk ldrk & bl U;k;ky; us 
iwoZ esa fu"df"kZr fd;k gS fd fuyacu ds izØe ij] vfHkdFkuksa dh lR;rk dks fopkj esa 
ysuk visf{kr ugha gSA 

C. Constitution – Article 226 and High Court of Madhya Pradesh 
Rules, 2008, Chapter XIII, Rule 39 (2) – Stay of Suspension Order – 
Maintainability of Writ Appeal – Held – Writ appeal at the behest of State 
Government against an interim order staying suspension order is 
maintainable.    (Para 19)
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	 x- lafo/kku & vuqPNsn 226 ,oa e/; izns'k mPp U;k;ky; fu;e] 2008]  
v/;k; XIII fu;e 39 ¼2½& fuyacu vkns'k dks jksdk tkuk & fjV vihy dh iks"k.kh;rk 
& vfHkfu/kkZfjr & fuyacu vkns'k dks jksds tkus ds varfje vkns'k ds fo:) jkT; 
ljdkj ds vkns'k ij fjV vihy iks"k.kh; gSA 

	 D. Civil Services (Classification, Control and Appeal) Rules, M.P. 
1966, Rule 9(1)(a) – Suspension – Held – As per CCA Rules, employee can be 
placed under suspension during pendency of investigation, inquiry or trial – 
One such ingredient on strength of which suspension order can be passed is 
available against respondent – It cannot be said that suspension order is 
passed without there being any reason at all.   (Para 20)

?k- flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 
9¼1½¼a½ & fuyacu & vfHkfu/kkZfjr & oxhZdj.k] fu;a=.k o vihy fu;eksa ds vuqlkj] 
deZpkjh dks vUos"k.k] tkap ;k fopkj.k ds yafcr jgus ds nkSjku fuyacu ds v/khu j[kk 
tk ldrk gS & ,d ,slk ?kVd ftlds cy ij fuyacu dk vkns'k ikfjr fd;k tk ldrk 
gS] izR;FkhZ ds fo:) miyC/k gS & ;g ugha dgk tk ldrk fd fuyacu vkns'k dks 
fcYdqy fcuk dksbZ dkj.k gksrs gq, ikfjr fd;k x;k gSA

E. Service Law – Suspension – Scope & Power of Authority – Held 
– It is within the province of disciplinary authority to decide whether 
employee is required to be suspended or not because suspension is a step 
towards ultimate result of investigation/inquiry. (Para 26)

M- lsok fof/k & fuyacu & izkf/kdkjh dh ifjf/k o 'kfDr & vfHkfu/kkZfjr & 
bldk fofu'p; djuk fd D;k deZpkjh dks fuyafcr djuk visf{kr gS vFkok ugha] 
vuq'kklfud izkf/kdkjh ds dk;Z{ks= ds Hkhrj gS D;ksafd fuyacu] vUos"k.k@tkap ds vafre 
ifj.kke dh vksj tkus okyk ,d dne gSA

F. Service Law – Suspension – Element of Public Interest – Held – 
Public interest is also an element on consideration of which employee can be 
placed under suspension – Merely because it is not alleged that department 
has suffered any loss, employee does not get any immunity from suspension.  

  (Para 25)

	 p- lsok fof/k & fuyacu & yksd fgr dk rRo & vfHkfu/kkZfjr & yksd fgr 
Hkh ,d rRo gS ftls fopkj esa fy;s tkus ij deZpkjh dks fuyacu ds v/khu j[kk tk 
ldrk gS & ek= blfy, fd ;g vfHkdfFkr ugha fd;k x;k gS fd foHkkx us dksbZ gkfu 
lgu dh gS] deZpkjh dks fuyacu ls dksbZ mUeqfDr izkIr ugha gksrhA 

G. Service Law – Suspension – Stigma – Held – Suspension order 
does not cast any stigma.   (Para 20)

N- lsok fof/k & fuyacu & dyad & vfHkfu/kkZfjr & fuyacu vkns'k ls 
dksbZ dyad ugha yxrkA  
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Cases referred:

2011 (2) MPLJ 206, 1993 (suppl. 3) SCC 483, (1994) 4 SCC 126, 
2014 (3) MPLJ 117, (1979) 2 SCC 286, (2015) 7 SCC 291, 2007 (3) 
M.P.L.J. 565, (1999) 3 SCC 679, (2013) 16 SCC 147.

Amit Seth, Dy. A.G. for the appellants/State.
Sanjay K. Agrawal, for the respondent. 

J U D G M E N T 

The Judgment of the Court was delivered by:
SUJOY PAUL, J.:- This intra court appeal takes exception to the interlocutory 
order of the learned Single Judge dated 19.4.2022 passed in W.P. No.26621/2021 
whereby the effect and operation of order of suspension dated 13.8.2021 and the 
appellate order rejecting the appeal dated 12.11.2021 (Annexure P/13) are stayed 
by the learned Single Judge.

2. At the outset, learned Deputy Advocate General placed reliance on a 
Division Bench judgment of this Court reported in 2011 (2) MPLJ 206 [State of 
M.P. Vs. Ashok Sharma (Dr)] to contend that against the interim order staying the 
suspension order, a writ appeal is indeed maintainable.

3. Shri Amit Seth, learned Deputy Advocate General for the appellants/State 
submits that under Rule 9(1)(a) of M.P. Civil Services (Classification, Control 
and Appeal) Rules 1966 (in short, 'CCA Rules'), an employee can be placed under 
suspension by the competent authority, if inquiry, investigation or trial is pending 
against him.

4. Indisputably, in the instant case, the suspension order is passed by a 
Competent Authority and one of the ingredient on which an employee can be 
placed under suspension is certainly satisfied.

5. Criticizing the order of learned Single Judge, the stand of appellants/State 
is that the learned Single Judge has entered into the merits of the case and recorded 
findings as under :-

(i) Order of suspension of the respondent is without 
application of mind.

(ii) There is no material available with the Department to 
show direct relation of the writ petitioner with the alleged 
irregularity as under which provision of law, the duty is cast on 
the writ petitioner to keep a check on the price of liquor being 
sold by the Department is not known ?

(iii) Acts/omissions on the part of the respondent has not 
caused any financial loss to the State exchequer.
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(iv) No material has been supplied to the writ petitioner with 
the charge sheet to show involvement of the writ petitioner in 
the charges levelled against him.

(v) There is no possibility of the respondent influencing 
departmental witnesses in the on -going Departmental Enquiry.

(vi) The appellate authority had not considered the aspect that 
the order of suspension passed by the disciplinary authority is 
without application of mind.

6. To elaborate, Shri Amit Seth, learned Deputy Advocate General urged that 
it was not open to the learned Single Judge to either examine the correctness of the 
allegations or to examine whether there exits sufficient material to place the 
employee under suspension. This is the prerogative of the Competent Authority to 
place the employee under suspension and rely on the adverse material at 
appropriate occasion. The learned Single Judge has gone wrong while entering 
into the merits of the case.

7. Learned Deputy Advocate General placed reliance on the circular dated 
27.5.2018 (Annexure WA-2) and argued that although this circular was not placed 
for consideration before learned Single Judge, language of the same is reproduced 
in the charge sheet dated 13.10.2021. The relevant rule/executive instruction can 
be very well be relied upon by the employer at appropriate stage. This circular 
makes it clear that it was the duty of the present respondent to take into account the 
illegal activities of liquor shopkeepers on regular/daily basis. The liquor shops 
were required to be continuously monitored. The respondent has miserably failed 
to undertake the same.

8. Thus, while placing the respondent under suspension his involvement in 
such things was not ruled out. In this view of the matter, the learned Single Judge 
should not have stayed the suspension order. Moreso, when in the first round of 
litigation in W.P. No.15518/2021 decided on 27.8.2021, the learned Single Judge 
has given following findings:

“7. Perused the orders and considered the principles which are 
laid down in the aforesaid cases. Considering the totality of the 
facts and circumstances of the case and perusing the order dated 
13.8.2021 carefully, it is found that reasons have been given for 
passing the suspension order dated 13.8.2021. The Deputy 
Secretary, Govt. of M.P. had material available with him that 
country made liquor and foreign made liquor were sold at price 
more than minimum supply price in district Jabalpur. The chart 
filed by the petitioner also reflects the action which was taken 
by petitioner against the defaulters in Jabalpur. In view of the 
material which is available in this writ petition, it cannot be said 
that there is total absence of material against the petitioner. 
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Discreet enquiry was carried out by respondent and prima facie 
material is available with respondent No.1. The impugned order 
dated 13.8.2021 cannot be said to be an order without reasons. 
In view of the same, the writ petition filed by the petitioner is 
dismissed.” 

(Emphasis Supplied)

Although while deciding W.A. No.801/2021 on 15.9.2021 the Division 
Bench opined that the finding of learned Single Judge should be taken only as 
tentative for the purpose of deciding appeal, the said finding was indeed binding 
on the another Single Bench in the second round of litigation.

9. It is further argued that in the first round of litigation, this Court gave a 
finding that there is material available with the Government against the 
respondent and therefore, in the second round while passing an interim order, the 
learned Single Judge could not have taken a different view.

10. The interim order of learned Single Judge will affect the merits of the case 
and the Departmental Enquiry. The allegations are very grave and respondent's 
involvement cannot be ruled out. While leading evidence in the Departmental 
Enquiry, the prosecution/department will establish the allegations and at this 
stage it was no more open to learned Single Judge to enter into the merits of the 
case. In support of his submissions Shri Seth, Dy. Advocate General placed 
reliance in the case of U.P. Rajya Krishi Utpadan Mandi Parishad and Ors. vs. 
Sanjiv Rajan reported in 1993 (suppl.3) SCC 483, State of Orissa vs. Bimal 
Kumar Mohanty, reported in (1994) 4 SCC 126, State of M.P. and others vs. Ashok 
Sharma (Dr.) reported in 2011 (2) MPLJ 206 and order of Single Bench reported 
in Devendra Singh Kirar Vs. State of M.P. and others reported in 2014 (3) MPLJ 
117. Stay of suspension order amounts to giving final relief to the respondent and 
therefore, in the teeth of Division Bench order in Ashok Sharma (supra) the appeal 
is very much maintainable.

11. Shri Sanjay K. Agrawal, learned counsel for the respondent countering the 
aforesaid argument submits that the findings given by the learned Single Judge in 
the first round of order were diluted by the Division Bench by directing that said 
findings will not come in the way of respondent for the purpose of appeal. Since 
appellate order is passed without affording opportunity to him and without proper 
application of mind, the learned Single Judge has rightly stayed the operation of 
suspension order.

12. Shri Agrawal has taken pains to submit that allegation of lack of 
supervision by a Class-I employee (respondent) under whom a huge departmental 
team was working was highly improper and without basis. Department did not 
suffer any loss. The suspension order is passed in a mechanical manner which 
amounts to 'suspension syndrome' on the part of the department. Apart from the 
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respondent there exist a Collector, Dy. Collector and flying squad which takes 
care of the departmental function. Suspending the respondent is without any 
justification.

13. The interlocutory order of learned Single Judge dated 18.01.2021 
(Annexure P-7) was relied upon to contend that the department was directed to 
produce material indicating that shopkeepers were selling liquor on higher rate 
than the prescribed rate, but at no point of time such material was produced before 
the learned Single Judge.

14. For this reason, the case of present respondent is different than the case of 
Ashok Sharma (supra) in which Division Bench interfered because before ink on 
the suspension order could dry, the learned Single Judge passed an ex-parte order 
of suspension, whereas in the instant case after giving ample opportunity to the 
State and after considering their reply, a detailed order of stay is passed. Thus, 
Ashok Sharma (supra) is of no assistance to the State.

15. During the course of argument Shri Agrawal, learned counsel for the 
respondent submits that although three charge-sheets dated 01.10.2021, 
08.10.2021 and 13.10.2021, respectively are pending against the respondent, fact 
remains that respondent is placed under suspension because of the charge-sheet 
dated 13.10.2021. The charge-sheet dated 01.10.2021 relates to certain 
allegations of 2018, whereas charge-sheet dated 08.10.2021 is pregnant with 
allegations of 2020.

16. By taking this Court to the charge-sheet dated 13.10.2021 learned counsel 
for the respondent submits that in the charge-sheet the only allegation is relating to 
lack of supervision. The witnesses cited by the department are mainly related to 
Commercial Tax Department on which present respondent has no element of 
control. Thus, learned Single Judge was right in recording a prima facie finding 
that respondent will not be able to influence the witness who belong to a different 
department.

17. In support of aforesaid contention, Shri Agrawal also placed reliance on 
the judgment of Bimal K. Mohanty (supra). In addition, he placed reliance on the 
case of Union of India and Ors. vs. J. Ahmed, reported in (1979) 2 SCC 286 and 
Ajay Kumar Choudhary vs. Union of India reported in (2015) 7 SCC 291.

18. The parties confined their argument to the extent indicated above. We 
have bestowed our anxious consideration on rival contentions and perused the 
record.

19. As noticed, the parties are at logger heads on the question of 
maintainability of writ appeal. During the course of arguments, Shri Agrawal 
placed reliance on a full Bench Judgment of this court in Arvind Kumar Jain and 
others Vs. State of M.P. and others reported in 2007 (3) M.P.L.J. 565 to urge that 
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writ appeal against interlocutory order is not maintainable. We do not see any 
merit in this contention for the simple reason that this Full Bench decision was 
specifically considered by Division Bench in the case of State of M.P. and others 
Vs. Ashok Sharma (Dr.) (supra). The Division Bench recorded as under :-

“In view of aforesaid Full bench decision of this Court, we 
have no hesitation in holding that the writ appeal is 
maintainable against such an order. Effect of staying the 
order of suspension is that writ petition stands allowed at 
the initial stage itself. Thus, the order impugned falls 
within the purview of the orders against which appeal lies.”

(Emphasis Supplied)

Thus, the writ appeal at the behest of State Government against an interim 
order staying the suspension order is very much maintainable.

20. Before dealing with the rival contentions, it is apposite to remind 
ourselves that the suspension does not cast any stigma. As per CCA Rules, an 
employee can be placed under suspension during the pendency of an investigation, 
inquiry or trial. One such ingredient on the strength of which the suspension order 
can be passed is very mush (sic: much) available and therefore, it cannot be said 
that suspension order is passed without there being any reason at all.

21. This is trite that the scope of judicial review against a suspension order is 
very limited. This aspect is considered by the Supreme Court in the case of U.P. 
Rajya Krishi Utpadan Mandi Parishad and others Vs. Sanjiv Rajan (supra). The 
relevant portion of this judgment are reproduced for ready reference :-

“5. The ground given by the High Court to stay the operation of 
the suspension order, is patently wrong. There is no restriction 
on the authority to pass a suspension order second time. The first 
order might be withdrawn by the authority on the ground that at 
that stage, the evidence appearing against the delinquent 
employee is not sufficient or for some reason, which is not 
connected with the merits of the case. As happened in the 
present case, the earlier order of suspension dated March 22, 
1991 was quashed by the High Court on the ground that some 
other suspended officer had been allowed to join duties. That 
order had nothing to do with the merits of the case. Ordinarily, 
when there is an accusation of defalcation of the monies, the 
delinquent employees have to be kept away from the 
establishment till the charges are finally disposed of. Whether 
the charges are baseless, malicious or vindictive and are 
framed only to keep the individual concerned out of the 
employment is a different matter. But even in such a case, no 
conclusion can be arrived at without examining the entire record 
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in question and hence it is always advisable to allow 
disciplinary proceedings to continue unhindered. It is 
possible that in some cases, the authorities do not proceed 
with the matter as expeditiously as they ought to, which 
results in prolongation of the sufferings of the delinquent 
employee. But the remedy in such cases is either to call for an 
explanation from the authorities in the matter, and if it is 
found unsatisfactory, to direct them to complete the inquiry 
within a stipulated period and to increase the suspension 
allowance adequately.

The charges are also grave and the authorities have come to 
the conclusion that during the disciplinary proceedings, the 
officers should not continue in employment to enable them 
to conduct the proceedings unhindered. Hence, we are 
satisfied that the order in appeal was not justified.”

(Emphasis Supplied)

22. A plain reading of the para makes it clear that whether charges are 
baseless, malicious or vindictive, cannot be gone into at the stage of examining the 
validity of a suspension order. A Single Bench of this court in Devendra Singh 
Kirar Vs. State of M.P. and others (supra) poignantly held that at the stage of 
suspension the correctness of allegations are not required to be looked into.

23. In State of Orissa Vs. Bimal Kumar Mohanty (supra) on which both the 
parties placed heavy reliance, the Apex Court has held as under :-

“13. It would not be as an administrative routine or an automatic 
order to suspend an employee. It should be on consideration of 
the gravity of the alleged misconduct or the nature of the 
allegations imputed to the delinquent employee. The Court or 
the Tribunal must consider each case on its own facts and no 
general law could be laid down in that behalf. Suspension is not 
a punishment but is only one of forbidding or disabling an 
employee to discharge the duties of office or post held by 
him. In other words it is to refrain him to avail further 
opportunity to perpetrate the alleged misconduct or to 
remove the impression among the members of service that 
dereliction of duty would pay fruits and the offending 
employee could get away even pending inquiry without any 
impediment or to prevent an opportunity to the delinquent 
officer to scuttle the inquiry or investigation or to win over 
the witnesses or the delinquent having had the opportunity 
in office to impede the progress of the investigation or 
inquiry etc. But as stated earlier, each case must be considered 
depending on the nature of the allegations, gravity of the 
situation and the indelible impact it creates on the service for the 
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continuance of the delinquent employee in service pending 
inquiry or contemplated inquiry or investigation. It would be 
another thing if the action is actuated by mala fides, 
arbitrary or for ulterior purpose. The suspension must be a 
step in aid to the ultimate result of the investigation or 
inquiry. The authority also should keep in mind public interest 
of the impact of the delinquent's continuance in office while 
facing departmental inquiry or trial of a criminal charge.”

(Emphasis Supplied)

24. In Dr. Ashok Sharma (supra), Court held :-

“Apart from that there are other cases and pendency of 
Departmental Enquiry also in which charge-sheet was 
issued. Correctness of the allegations of Departmental 
Enquiry cannot be determined by making roving enquiry in 
the matter of suspension.”

(Emphasis Supplied)

25. A minute reading of this portion makes it clear that public interest is also 
an element on the consideration of which an employee can be placed under 
suspension. Thus, Merely because it is not alleged that the department has 
suffered any loss, the employee does not get any immunity from suspension. 
Thus, judgment of J. Ahmed (supra) is of no assistance in the factual backdrop of 
this case.

26. Apart from this, it cannot be forgotten that if the respondent, a senior 
officer is reinstated by staying the suspension order, he can scuttle the inquiry or 
investigation or can win over the witnesses of the departmental inquiry. This is 
within the province of the disciplinary authority to decide whether an employee is 
required to be suspended or not because suspension is a step towards ultimate 
result of an investigation or inquiry. In this view of the matter, in our opinion, 
learned Single Bench was not justified in asking for the sufficient material on the 
strength of which the suspension order can be justified. It amounts to conducting a 
roving inquiry. In imputation of charges, it was clearly mentioned that 
respondent's involvement cannot be ruled out. Whether or not employer will be 
able to establish it in the inquiry is not the subject matter of adjudication at this 
stage.

27. Reference may also be made to M. Paul Anthony vs. Bharat Gold Mines 
Ltd., (1999) 3 SCC 679 wherein it has been held as under :-

“26. To place an employee under suspension is an 
unqualified right of the employer. This right is conceded to 
the employer in service jurisprudence everywhere. It has 
even received statutory recognition under service rules 
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framed by various authorities, including the Government of 
India and the State Governments.”

(Emphasis Supplied)

28. In Union of India vs. Ashok Kumar Aggarwal, (2013) 16 SCC 147 it was 
poignantly held that :-

“27. Suspension is a device to keep the delinquent out of the 
mischief range. The purpose is to complete the proceedings 
unhindered. Suspension is an interim measure in the aid of 
disciplinary proceedings so that the delinquent may not gain 
custody or control of papers or take any advantage of his 
position. More so, at this stage, it is not desirable that the 
court may find out as to which version is true when there are 
claims and counterclaims on factual issues. The court 
cannot act as if it is an appellate forum de hors the powers of 
judicial review.”

(Emphasis Supplied)

29. In view of the foregoing analysis, in our judgment the learned Single 
Judge has erred in staying the suspension order by passing the impugned order 
dated 19.4.2022. Resultantly, the order dated 19.4.2022 is set aside. The writ 
appeal is allowed.

Appeal allowed

I.L.R. 2022 M.P. 1984 (DB)
Before Mr. Justice Vivek Rusia & 

Mr. Justice Amar Nath (Kesharwani)
WP No. 6704/2021 (Indore) decided on 13 July, 2022

SAGAR SAXENA  …Petitioner

Vs.

STATE OF M.P. & ors.       …Respondents

A. Constitution – Article 226 – Habeas Corpus – Custody of Child – 
Held – Wife committed suicide – Minor child living with father-in-law of 
petitioner – Husband facing trial u/S 306 & 304-B IPC, seeking custody of 
child – Held – Petitioner is biological father, a natural guardian and belongs 
to well educated and reputed family and himself working in Punjab National 
Bank and is living in a joint family – He is not a habitual offender or known 
criminal as on today – His father is a gazetted officer – It cannot be said that 
future of child will not be secured in his custody – Custody granted to 
petitioner – Petition allowed. (Paras 4, 8 & 9)
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d-  lafo/kku & vuqPNsn 226 & canh izR;{khdj.k & ckyd dh vfHkj{kk & 
vfHkfu/kkZfjr & iRuh us vkRegR;k dh & vo;Ld ckyd ;kph ds llqj ds lkFk jgrk gS 
& ifr /kkjk 306 rFkk 304&B IPC ds varxZr fopkj.k dk lkeuk dj jgk gS] ckyd dh 
vfHkj{kk pkgrk gS & vfHkfu/kkZfjr & ;kph tSfod firk] ,d uSlfxZd laj{kd gS rFkk ,d 
mPp f'kf{kr rFkk izfrf"Br ifjokj ls laca/k j[krk gS rFkk Lo;a iatkc us'kuy cSad esa 
dk;Zjr gS rFkk ,d la;qDr ifjokj esa jgrk gS & og ,d vknru vijk/kh ugha gS ;k vkt 
fnukad dks Kkr vijk/kh ugha gS & mlds firk jktif=r vf/kdkjh gS & ;g ugha dgk tk 
ldrk fd ckyd dk Hkfo"; mldh vfHkj{kk esa lqjf{kr ugha jgsxk & ;kph dks vfHkj{kk 
iznku dh xbZ & ;kfpdk Lohd`rA 

B. Constitution – Article 226 – Habeas Corpus – Custody of Child – 
Grounds – Held – By interim order, petitioner was permitted visitation rights 
and there is no complaint that petitioner ever harassed her or daughter 
declined to meet her father – Further, petitioner got himself transferred to 
Shajapur with intention to keep his daughter with him – It cannot be said that 
future of child will not be secured in his custody.  (Para 4 & 9)

[k-  lafo/kku & vuqPNsn 226 & canh izR;{khdj.k & ckyd dh vfHkj{kk & 
vk/kkj & vfHkfu/kkZfjr & varfje vkns'k }kjk] ;kph dks eqykdkr ds vf/kdkj dh vuqefr 
nh xbZ Fkh vkSj ,slh dksbZ f'kdk;r ugha gS fd ;kph us mls dHkh ijs'kku fd;k gks vFkok 
iq=h us vius firk ls feyus ls euk dj fn;k gks & vkxs] ;kph us iq=h dks mlds lkFk 
j[kus ds vk'k; ls Lo;a dk LFkkukarj.k 'kktkiqj djok fy;k & ;g ugha dgk tk ldrk 
fd ckyd dk Hkfo"; mldh vfHkj{kk esa lqjf{kr ugha gSA 

C. Constitution – Article 226 – Habeas Corpus – Custody of Child – 
Maintainability of Petition – Held – Division Bench of this Court held that 
habeas corpus under Article 226 is maintainable in matter of custody of a 
child.   (Para 5)

x-  lafo/kku & vuqPNsn 226 & canh izR;{khdj.k & ckyd dh vfHkj{kk & 
;kfpdk dh iks"k.kh;rk & vfHkfu/kkZfjr & bl U;k;ky; dh [kaM U;k;ihB us 
vfHkfu/kkZfjr fd;k fd ckyd dh vfHkj{kk ds ekeys esa vuqPNsn 226 ds varxZr canh 
izR;{khdj.k ;kfpdk iks"k.kh; gSA 

Cases referred:

2019 (3) MPLJ 264, (2019) 7 SCC 42.

Virendra Sharma, for the petitioner.
Bhaskar Agrawal, G.A. for the respondent/State.
Umesh Sharma, for the respondent No. 2. 

O R D E R

The Order of the Court was passed by:
VIVEK RUSIA, J.:- The petitioner who is the father of the corpus has filed this writ 
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petition under Article 226 of the Constitution of India seeking a writ of habeas 
corpus securing the custody of his daughter aged about three and a half years old.

2. The marriage of the petitioner was solemnized with the daughter of 
respondent no.2. They lived happily for 5 years and out of the marriage she gave 
birth to a female child on 23.12.2019. The wife of the petitioner committed suicide 
and at the instance of respondent no.2. FIR was lodged alleging harassment and 
cruelty, thus, the petitioner is facing trial under sections 306 and 304-B of the IPC. 
According to the petitioner he was arrested and sent to jail and during that period 
respondent no.2 took his daughter with him and since then she is residing with 
him. The petitioner has filed an application before the Superintendent of Police, 
Ujjain on 15.03.2021 in order to bring his daughter back from respondent no.2. 
According to the petitioner he belongs to an educated and reputed family and 
himself working as a Manager in Punjab National Bank. His father is a gazetted 
officer. His mother suffered from renal problems and his father donated his own 
kidney to her. Therefore, he is not a hardened criminal and the future of his 
daughter with him would be safe. It is further submitted that the welfare of the 
child is a paramount consideration for custody. It is also submitted that during the 
pendency of this writ petition respondent no.2 has suffered from cancer and he has 
filed an application in the trial seeking evidence through video conferencing as he 
is unable to move to the court. The petitioner has filed a copy of the application 
filed by respondent no.2 before the trial court along with the medical document. 
Accordingly, respondent No.2 is now not in a position to look after her daughter 
and apart from him there is no male member in the family hence the petitioner is 
entitled to the custody of the child.

3. Learned counsel for respondent no.2 opposes the application by 
submitting that the writ of habeas corpus is not maintainable for seeking custody 
of the child. The petitioner is having remedy to approach the family court in order 
to seek a decree for custody of the child. It is further submitted that the petitioner is 
a criminal and facing prosecution, therefore, it will affect the mindset of the child 
if she is permitted to live with him hence, the petition is liable to be dismissed.

HEARD

4. By way of the interim order, the petitioner is permitted to meet his 
daughter regularly by giving visitation rights and there is no complaint that the 
petitioner has ever tried to harass her or she has declined to meet her father. The 
petitioner belongs to a well educated family and he himself works in Punjab 
National Bank, his father is a gazetted officer and he is living in a joint family. 
Recently, he got himself transferred to the city Shajapur in order to live with other 
family members with the intention to keep his daughter with him.

5. The petitioner is a biological father therefore, he is not required to seek a 
decree from the family court. So far as the preliminary objection raised by the 
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learned counsel for respondent No.2 is concerned, about the maintainability of the 
writ petition filed under Article 226 of the Constitution of India, the Division 
Bench of this Court in the case of Roshini Choubey Vs. Subodh Gautam and Ors. 
reported in 2019 (3) MPLJ 264 has held that the writ petition seeking in the nature 
of Habeas Corpus under Article 226 of the Constitution of India is maintainable in 
the matter of custody of a child.

6. A similar issue came up before the Apex Court in the case of Tejaswini 
Gaud and Ors Vs.Shekhar Jagdish Prasad Tewari and others reported in (2019) 7 
SCC 42. The only difference in the facts, in that case, is that the child therein was 
1 ½ years old but in the present case the child is 3 ½ years old. The Apex Court has 
considered the wellbeing of the child with the father and directed respondents to 
hand over custody to the father therein. The Apex Court has also decided the issue 
that in exceptional cases, the rights of the parties to get custody of the minor will 
be determined in the exercise of extraordinary jurisdiction on a petition filed for 
the writ of habeas corpus. Only in cases where detailed enquiry or evidence is 
required, the court may decline extraordinary jurisdiction and direct the parties to 
approach Civil Court and held that the father, being the natural guardian, was 
justified in invoking the extraordinary remedy seeking custody of the child under 
Article 226 of the Constitution of India. Para 19 and 20 are reproduced below:-

“19. In child custody matters; the ordinary remedy lies only 
under the Hindu Minority and Guardianship Act or the 
Guardians and Wards Act as the case may be. In cases arising 
out of the proceedings under the Guardians and Wards Act, the 
jurisdiction of the court is determined by whether the minor 
ordinarily resides within the area on which the court exercises 
such jurisdiction. There are significant differences between the 
enquiry under the 
Guardians and Wards Act and the exercise of powers by a writ 
court which is of summary in nature. What is important is the 
welfare of the child. In the writ court, rights are determined only 
on the basis of affidavits. Where the court is of the view that a 
detailed enquiry is required, the court may decline to exercise 
the extraordinary jurisdiction and direct the parties to approach 
the civil court. It is only in exceptional cases, the rights of the 
parties to the custody of the minor will be determined in exercise 
of extraordinary jurisdiction on a petition for habeas corpus.

20. In the present case, the appellants are the sisters and 
brother of the mother Zelam who do not have any authority of 
law to have the custody of the minor child. Whereas as per 
Section 6 of the Hindu Minority and Guardianship Act, the first 
respondent- father is a natural guardian of the minor child and 
is having the legal right to claim the custody of the child. The 
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entitlement of father to the custody of child is not disputed and 
the child being a minor aged 1½  years cannot express its 
intelligent preferences. Hence, in o0ur considered view, in the 
facts and circumstances of this case, the father, being the 
natural guardian, was justified in invoking the extraordinary 
remedy seeking custody of the child under Article 226 of the 
Constitution of India.”

7. In para 25 the Apex Court has considered the welfare of the minor child 
and held that the welfare of the minor child is the paramount consideration while 
deciding the child custody case. Although the provisions of special statutes 
govern the rights of the parents or guardians but the welfare of the minor is the 
supreme consideration for the court that ought to be the child's interest and welfare 
of the child. After considering the various judgments the Apex Court has held that 
keeping in view the welfare of the child and the right of the father to have her 
custody, we find that the High Court was right in holding that the welfare of the 
child will be best served by handing over the custody of the child to the first 
respondent i.e. father. It has also been held that the father is the only natural 
guardian alive who has neither abandoned nor neglected the child. Only due to the 
peculiar circumstances of the case, the child was taken care of by the appellants. 
Therefore, in indistinguishable facts, the custody of the child to the father cannot 
be denied. Para 31, 33, 34 and 35 are reproduced below:-

31. In the case at hand, the father is the only natural 
guardian 12 G. Eva Mary Elezabath v. Jayaraj and Others 2005 
SCC Online Mad 472 13 Kirtikumar Maheshanka r Joshi v. 
Pradipkumar Karunashanker Joshi (1992) 3 SCC 573 alive and 
has neither abandoned nor neglected the child. Only due to the 
peculiar circumstances of the case, the child was taken care of 
by the appellants. Therefore, the cases cited by the appellants 
are distinguishable on facts and cannot be applied to deny the 
custody of the child to the father.

33. As observed in Rosy Jacob11 earlier, the father's 
fitness has to be considered, determined and weighed 
predominantly in terms of the welfare of his minor children in 
the context of all the relevant circumstances. The welfare of the 
child shall include various factors like ethical upbringing, 
economic well-being of the guardian, child's ordinary comfort, 
contentment, health, education etc. The child Shikha lost her 
mother when she was just fourteen months and is now being 
deprived from the love of her father for no valid reason. As 
pointed out by the High Court, the father is a highly educated 
person and is working in a reputed position. His economic 
condition is stable.
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34. The welfare of the child has to be determined owing 
to the facts and circumstances of each case and the court cannot 
take a pedantic approach. In the present case, the first 
respondent has neither abandoned the child nor has deprived 
the child of a right to his love and affection. The circumstances 
were such that due to illness of the parents, the appellants had to 
take care of the child for some time. Merely because, the 
appellants being the relatives took care of the child for some 
time, they cannot retain the custody of the child. It is not the case 
of the appellants that the first respondent is unfit to take care of 
the child except contending that he has no female support to take 
care of the child. The first respondent is fully recovered from his 
illness and is now healthy and having the support of his mother 
and is able to take care of the child.

35. The appellants submit that handing over of the child 
to the first respondent would adversely affect her and that the 
custody can be handed over after a few years. The child is only  
1 ½ years old and the child was with the father for about four 
months after her birth. If no custody is granted to the first 
respondent, the court would be depriving both the child and the 
father of each other's love and affection to which they are 
entitled. As the child is in tender age i.e. 1 ½ years, her choice 
cannot be ascertained at this stage. With the passage of time, she 
might develop more bonding with the appellants and after some 
time, she may be reluctant to go to her father in which case, the 
first respondent might be completely deprived of her child's love 
and affection. Keeping in view the welfare of the child and the 
right of the father to have her custody and after consideration of 
all the facts and circumstances of the case, we find that the High 
Court was right in holding that the welfare of the child will be 
best served by handing over the custody of the child to the first 
respondent.

11. In view of the above. the petition deserves to be allowed 
and respondents 3 and 4 are not entitled to keep the son of the 
petitioner Apoorva aged about 11 years, hence they are directed 
to hand over the custody of the child to the petitioner.

8. Counsel for respondent no.2 has vehemently argued that the petitioner is 
facing trial under sections 306 and 304-B of the IPC therefore, he cannot be 
permitted to take custody of her daughter.

9. If this argument is accepted then it would lead to a situation where no 
criminal who is facing trial would be permitted to live with his children. Even 
otherwise the petitioner is not a habitual offender or known criminal as of today, 
he is innocent unless the prosecution establishes the charge that he instigated his 
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wife to commit suicide. The petitioner performed the love marriage with the 
deceased and he belongs to a reputed family. His father is a gazetted officer 
therefore, it cannot be said that the future of the child will not be secured in the 
custody of the petitioner. Hence, the petition is allowed and respondent no.2 is 
directed to hand over the custody of the corpus to the petitioner forthwith.

The writ petition is allowed. No order as to cost.

Petition allowed

I.L.R. 2022 M.P.1990 (DB)
Before Mr. Justice Ravi Malimath, Chief Justice 

& Mr. Justice Vishal Mishra
WP No. 16180/2022 (Jabalpur) decided on 21 July, 2022

ANAND KUMAR LOWANSHI  …Petitioner 

Vs.                                                                                                                                                                                                                                                                                   

HON'BLE HIGH COURT OF M.P. & anr.       …Respondents

A. Service Law – Minimum Marks for Interview – Validity – Held – 
Apex Court concluded that prescription of minimum marks for interview is 
not illegal – In instant case, in advertisement itself, the fixing of minimum 
marks for interview was published – Candidates were well aware of the 
existence of such a clause – There is no change of rule of game at a subsequent 
stage – Petition dismissed.   (Paras 6 to 9)                                                                                     

d- lsok fof/k & lk{kkRdkj gsrq U;wure vad & oS/krk & vfHkfu/kkZfjr & 
loksZPp U;k;ky; us fu"df"kZr fd;k fd lk{kkRdkj gsrq U;wure vad fu/kkZfjr djuk 
voS/k ugha gS & orZeku izdj.k esa] lk{kkRdkj gsrq U;wure vad dk fu/kkZj.k foKkiu esa 
gh izdkf'kr fd;k x;k Fkk & vH;FkhZx.k bl rjg ds [kaM ds vfLrRo ls Hkyh&Hkkafr 
ifjfpr Fks & mRrjorhZ izØe ij [ksy ds fu;e esa dksbZ cnyko ugha gS & ;kfpdk 
[kkfjtA 

 B. Service Law – Selection Process – Minimum Marks for 
Interview – Held – Minimum marks for interview can be prescribed by 
authority provided the same is made known much before the start of the 
selection process and not during the selection process.   (Para 9)

[k- lsok fof/k & p;u izfØ;k & lk{kkRdkj gsrq U;wure vad & 
vfHkfu/kkZfjr & lk{kkRdkj gsrq U;wure vad izkf/kdkjh }kjk fu/kkZfjr fd, tk ldrs gS 
c'krsZ fd ;g p;u izfØ;k izkjaHk gksus ds cgqr igys gh Kkr gks uk fd p;u izfØ;k ds 
nkSjkuA 

C. Service Law – Judicial Services – Requirement of Particulars of 
Candidate – Particulars of any relative of candidate who is in this profession, 
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was sought – Held – While selecting a person for judicial service, it is not only 
essential but it is the duty of authority to know every single particular of 
candidate as possible – Appointment cannot be made in darkness without 
knowing background of candidate – Full and complete disclosure is 
warranted – It would not affect any legal right of petitioner.  (Para 10)

x- lsok fof/k & U;kf;d lsok,a & vH;fFkZ;ksa ds fooj.k dh vko';drk & 
vH;FkhZ ds fdlh laca/kh dk fooj.k tks bl O;olk; esa gks] pkgk x;k Fkk & vfHkfu/kkZfjr 
& U;kf;d lsok ds fy, fdlh O;fDr dk p;u djrs le; ;g u dsoy vko';d gS] 
cfYd ;g izkf/kdkjh dk drZO; gS fd og vH;FkhZ ds izR;sd fooj.k dks ;FkklaHko tkus & 
vH;FkhZ dh i`"BHkwfe tkus cxSj va/ksjs esa fu;qfDr ugha dh tk ldrh & iwjk ,oa laiw.kZ 
izdVhdj.k vko';d gS & ;g ;kph ds fdlh Hkh fof/kd vf/kdkj dks izHkkfor ugha 
djsxkA 

Cases referred:

(2008) 7 SCC 11, (2008) 3 SCC 512, (2010) 3 SCC 104.

Manoj Sharma assisted by Quazi Fakhruddin, for the petitioner. 
Ankit Agarwal, G.A. for the respondent No. 2. 

O R D E R

The Order of the Court was passed by :
RAVI MALIMATH, CHIEF JUSTICE :- The case of the petitioner is that he was 
enrolled as an Advocate with the Madhya Pradesh State Bar Council in the year 
2017. The respondent No.1 called for applications for recruitment to the posts of 
Civil Judge Junior Division (Entry Level) under the Madhya Pradesh Judicial 
Service (Recruitment and Conditions of Service) Rules, 1994. The petitioner 
applied for the same. He passed the preliminary exam as well as the final exam. He 
was called for the interview. He was not selected. He was expected to score a 
minimum of 20 out of 50 allotted marks for the interview. Since he had not scored 
the minimum of marks in the interview, he was not eligible to be selected. 
Questioning the same, the instant petition is filed seeking to set aside the 
impugned interview/selection procedure, which mandates 20 marks to be 
obtained out of the maximum of 50 marks; to set aside Clause 6 of the main 
examination form wherein information about relatives in the judiciary is called 
for and other consequential reliefs.

2. Shri Manoj Sharma, learned senior counsel appearing for the petitioner's 
counsel submits that the mandate to procure a minimum of 20 out of 50 marks is 
erroneous. That once the candidate has cleared the preliminary and the final 
examination and a merit list has been prepared, the selection ought to be made on 
the basis of that select list. That the procurement of the minimum marks is wholly 
uncalled for. He relies on the judgment of the Hon'ble Supreme Court in the case 
of Hemani Malhotra vs. High Court of Delhi reported in (2008) 7 SCC 11, with 
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reference to paras 17 and 18. It is his further contention that Clause 6 of the 
application form for the main exam calls for particulars with regard to family 
members, who are in the profession. That the same would affect the candidate at 
the time of interview. Furthermore, whether the relative of the candidate is 
practising or is a Judge or otherwise, is of no concern so far as judging his merit is 
concerned.

3. Heard learned senior counsel.

4. The minimum marks to be obtained for the interview is governed by the 
advertisement published on 21.12.2021 vide Annexure P-1, wherein for the 
clause of interview it is narrated that the maximum marks to be obtained is 50 
marks, out of which the candidate should obtain a minimum of 40% of the same, 
namely, 20 marks out of 50 marks for the interview. The same reads as follows:-

^^3- lk{kkRdkj

,d& lk{kkRdkj & eq[; ijh{kk esa lQy vkosndksa dks vuqØekad ds 
Øe ls lk{kkRdkj gsrq cqyk;k tk;sxkA lk{kkRdkj ds fy, 50 
vad fu/kkZfjr gSaA vkosndksa dks vafre :i ls p;fur gksus ds 
fy, lk{kkRdkj esa U;wure 40 izfr'kr vad vFkkZr~ 20 vad izkIr 
djuk vfuok;Z gSA”

Therefore, the candidates were aware of the existence of such a clause.

5. So far as the judgment of the Hon'ble Supreme Court in the case of Hemani 
Malhotra (supra) relied upon by the learned senior counsel is concerned, with 
reference to paras 17 and 18, it is narrated therein, while relying on the report of 
Hon'ble Justice Shetty Commission with regard to fixing of cut-off marks for the 
purposes of the viva voce test. On considering the same, in para-18, it was held 
that the marks obtained by the petitioner in the viva voce test had to be added on to 
the marks obtained in the written test and then the merit list has to be prepared.

6. Having considered the said judgment, we are of the view that the same 
would not apply to the facts of this case. The facts involved therein were to the 
extent that after the written exam was conducted for recruitment to the Delhi 
Higher Judicial Service, the marks obtained in the written test were not disclosed. 
At that stage, the selection committee met and resolved that it was desirable to 
prescribe minimum marks for viva voce. Therefore, the matter was placed before 
the Full Court. The Full Court resolved that the minimum qualifying marks in viva 
voce will be 55% for General candidates and 50% for Scheduled Castes and 
Scheduled Tribes. Thereafter, the candidates were called for an interview even 
though such an interview was not postulated in the advertisement. The Hon'ble 
Supreme Court in the case of Hemani Malhotra (supra), in para-14, held as 
follows:- 
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"14. It is an admitted position that at the beginning of the 
selection process, no minimum cut-off marks for vive voce were 
prescribed for Delhi Higher Judicial Service Examination, 
2006. The question, therefore, which arises for consideration of 
the Court is whether introduction of the requirement of 
minimum marks for interview, after the entire selection process 
was completed would amount to changing the rules of the game 

after the game was played................."

Therefore, what the Hon'ble Supreme Court was considering was as to 
whether the introduction of a requirement for obtaining minimum marks for 
interview after the selection process was completed would amount to changing 
the rules of the game after the game was played. The same is not the position 
herein. There is no change of the rules of the game at a subsequent date. The 
requirement was published even in the advertisement calling for the posts. 
Therefore, all were aware of the same. Hence, the question of changing the rules 
of the game is not a point involved in this case.

7. The Hon'ble Supreme Court in Hemani Malhotra's case (supra) further 
held in para-15 as follows:-

"  15. There is no manner of doubt that the authority making rules 
regulating the selection can prescribe by rules the minimum 
marks both for written examination and viva voce, but if 
minimum marks are not prescribed for viva voce before the 
commencement of selection process, the authority concerned, 
cannot either during the selection process or after the selection 
process add an additional requirement/qualification that the 
candidate should also secure minimum marks in the interview. 
Therefore, this Court is of the opinion that prescription of 

minimum marks by the respondent at viva voce test was illegal."

Therefore, in the facts of the aforesaid case, the prescription of having the 
minimum marks for the viva voce was introduced after the selection process had 
commenced. However, the facts in the instant case are that the marks for the viva 
voce were already prescribed at the stage of calling for the advertisement. The 
advertisement clearly indicated that 50 marks would be allotted for the interview, 
out of which the candidate has to procure a minimum of 40%, namely, 20 marks 
out of 50 marks. Thus, in the instant case, much before the commencement, 
namely, even at the stage of advertisement, the fixing of the minimum marks for 
viva voce was already prescribed. Hence, we are of the view that based on the 
facts and circumstances involved, the said judgment would not be applicable to 
the case on hand.

8. In the judgment of the Hon'ble Supreme Court in the case of K. Manjusree 
vs. State of Andhra Pradesh and Another reported in (2008) 3 SCC 512 it was held 
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that the prescription of minimum marks for an interview is not illegal. It was held 
in para-33 as follows:-

" 33. The Resolution dated 30.11.2004 merely adopted the 
procedure prescribed earlier. The previous procedure was not to 
have any minimum marks for interview. Therefore, extending 
the minimum marks prescribed for written examination, to 
interviews, in the selection process is impermissible. We may 
clarify that prescription of minimum marks for any interview is 
not illegal. We have no doubt that the authority making rules 
regulating the selection, can prescribe by rules, the minimum 
marks both for written examination and interviews, or prescribe 
minimum marks for written examination but not for interview, 
or may not prescribe any minimum marks for either written 
examination or interview. Where the rules do not prescribe any 
procedure, the Selection Committee may also prescribe the 
minimum marks, as stated above. But if the Selection Committee 
wants to prescribe minimum marks for interview, it should do so 
before the commencement of selection process. If the Selection 
Committee prescribed minimum marks only for the written 
examination, before the commencement of selection process, it 
cannot either during the selection process or after the selection 
process, add an additional requirement that the candidates 
should also secure minimum marks in the interview. What we 
have found to be illegal, is changing the criteria after completion 
of the selection process, when the entire selection proceeded on 
the basis that there will be no minimum marks for the interview. ”

9. In the case of Ramesh Kumar vs. High Court of Delhi and Another reported 
in (2010) 3 SCC 104, the Hon'ble Supreme Court held that the authority may 
prescribe a minimum benchmark not only for the written test but also for the viva 
voce. It was held in para-15 as follows:-

"  15. Thus, the law on the issue can be summarised to the effect 
that in case the statutory rules prescribe a particular mode of 
selection, it has to be given strict adherence accordingly. In 
case, no procedure is prescribed by the rules and there is no 
other impediment in law, the competent authority while laying 
down the norms for selection may prescribe for the tests and 
further specify the minimum benchmarks for written test as well 
as for viva voce."

 Therefore, the position in law is quite clear that minimum marks for the 
interview can be prescribed by the authority provided the same is made known 
much before the start of the selection process and not during the selection process.
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10. So far as the contention on Clause 6 of the application form is concerned, 
we do not find that the same would affect the legal right of the petitioner. What is 
sought for therein are the particulars of any individual who is in the profession and 
if so, their relationship with the candidate. We are of the considered view that 
probably the said clause has been added only to know the background of the 
candidate as to whether any of his relatives or otherwise are practising or in the 
judiciary. While selecting a person for a judicial service it is not only essential but 
it is the duty of the authority to know every single particular of the candidate as 
possible. That an appointment cannot be made in darkness without knowing the 
background of the candidate. Full and complete disclosure is warranted. 
Therefore, it is only just and necessary that in the process of obtaining information 
about the candidate this is also an additional information. Therefore, we do not 
find that the furnishing of any of these particulars would affect any of the legal 
rights of the petitioner.

11. Hence, we find no good ground to interfere. The writ petition is 
dismissed.

Petition dismissed

I.L.R. 2022 M.P. 1995 (DB) 
Before Mr. Justice Vivek Rusia & Mr. Justice Amar Nath (Kesharwani)

WP No. 23618/2021 (Indore) decided on 21 July, 2022

ELORA TOBACCO CO. LTD. (M/S)  …Petitioner

Vs.

UNION OF INDIA & ors.     …Respondents

(Alongwith WP No. 23624/2021)

A. Central Excise Act (1 of 1944), Sections 3, 3A & 37(2)(v) and  
Central Excise Rules, 2017, Rules 6, 8, 11, 13 & 34 – Trade Notices – Search & 
Sealing of Machines – Held – No mandatory provision in statute to give 
production as per capacity of machine – Respondent cannot compel any 
manufacturer to give a declaration or run factory upon 50% capacity – No 
provision in Excise Act and Rules and even in CGST Act, giving authority to 
respondents to seal the machines of a running manufacturing unit – Clause 
6.3 is wholly unreasonable and inconsistent with provisions of Act and Rules 
and thus struck down – Respondents directed to de-seal the machine and two 
DG sets – Petition allowed with cost of Rs. 50,00  (Paras 22, 23, 24 & 27)  

d- dsaæh; mRikn&'kqYd vf/kfu;e ¼1944 dk 1½] /kkjk,¡ 3] 3A o 37¼2½¼v½ 
,oa dsanzh; mRikn&'kqYd fu;e] 2017] fu;e 6] 8] 11] 13 o 34 & VªsM uksfVl & ryk'kh 
rFkk e'khuksa dks lhy fd;k tkuk & vfHkfu/kkZfjr & e'khu dh {kerk vuqlkj mRiknu 
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nsus ds fy, dkuwu esa dksbZ vkKkid mica/k ugha & izR;FkhZ fdlh Hkh fuekZrk dks ?kks"k.kk 
djus ;k 50% {kerk ij dkj[kkuk pykus ds fy, etcwj ugha dj ldrk & 
mRikn&'kqYd vf/kfu;e rFkk fu;e rFkk ;gk¡ rd fd CGST vf/kfu;e esa Hkh 
izR;FkhZx.k dks pkyw fuekZ.k bZdkbZ dh e'khuksa dks lhy djus dk vf/kdkj nsus dk mica/k 
ugha gS & [kaM 6-3 iw.kZr;k v;qfDr;qDr gS rFkk vf/kfu;e ,oa fu;e ds mica/kksa ds lkFk 
vlaxr gS rFkk blfy, [kf.Mr fd;k x;k & izR;FkhZx.k dks e'khu rFkk nks DG lsV dh 
lhy [kksyus ds funsZ'k fn;s x;s & :- 50]000 [kpZ ds lkFk ;kfpdk eatwjA

B. Central Excise Act (1 of 1944), Sections 3, 3A & 37(2)(v) and  
Central Excise Rules, 2017, Rules 6, 8, 11, 13 & 34 – Illegal Sealing of Machine 
– Compensation – Held – For more than 2 years, machine and two DG sets 
were kept under seal by authorities of respondents – Petitioner was unable to 
do production, causing business loss not only to him but also to Central 
Government in respect to revenue – Impugned action was wholly without 
jurisdiction – Petitioner liable to be compensated and is thus granted liberty 
to take recourse available under law against respondents. (Para 26)

[k- dsaæh; mRikn&'kqYd vf/kfu;e ¼1944 dk 1½] /kkjk,¡ 3] 3A o 37¼2½¼v½ 
,oa dsanzh; mRikn&'kqYd fu;e] 2017] fu;e 6] 8] 11] 13 o 34 & e'khu dh voS/k 
lhycanh & izfrdj & vfHkfu/kkZfjr & izR;FkhZx.k ds izkf/kdkjhx.k }kjk nks o"kZ ls vf/kd 
vof/k ds fy, e'khu rFkk nks DG lsV dks lhycan j[kk x;k & ;kph mRiknu djus esa 
vleFkZ Fkk ftlls u dsoy mls O;kikj dk uqdlku gqvk cfYd jktLo ds lac/ak eas dsanz 
ljdkj dks Hkh uqdlku gqvk & vk{ksfir dk;Zokgh iw.kZr;k fcuk vf/kdkfjrk Fkh & ;kph 
izfrdj ikus dk vf/kdkjh gS ,oa blfy, mls izR;FkhZx.k ds fo:) fof/k ds varxZr 
miyC/k voyac ysus dh Lora=rk iznku dh tkrh gSA

C. Central Excise Rules, 2017, Rule 34 – Trade Notices – 
Jurisdiction of Excise Authority – Held – Rule 34 gives power to 
Board/Principal Chief Commissioner/Chief Commissioner to issue written 
instructions for any incidental or supplemental matters – Excise authority 
gets jurisdiction to issue Trade Notices under the Act and Rules but the only 
rider is that such written instructions in Trade Notice should be consistent 
with the Act and provision of Rules.   (Para 20)

x- dsaæh; mRikn&'kqYd fu;e] 2017] fu;e 34 & VsªM uksfVl & mRikn 
'kqYd izkf/kdkjh dh vf/kdkfjrk & vfHkfu/kkZfjr & fu;e 34 cksMZ@iz/kku eq[; vk;qDr@ 
eq[; vk;qDr dks fdlh vuq"kafxd vFkok vuqiwjd ekeyksa esa fyf[kr funsZ'k tkjh djus 
dh 'kfDr iznku djrk gS & mRikn&'kqYd izkf/kdkjh dks vf/kfu;e rFkk fu;eksa ds 
varxZr VsªM uksfVl tkjh djus dh vf/kdkfjrk izkIr gksrh gS ijarq ,dek= 'krZ gS fd VªsM 
uksfVl esa ,sls fyf[kr funsZ'k vf/kfu;e rFkk fu;eksa ds mica/k ds vuq:i gksus pkfg,A

D.	 Central Excise Act (1 of 1944), Section 37(v) – Regulating 
Production, Sale and Storage of Goods – Held – Section 37 gives power to 
Central Government to make rules to regulate the production or 
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manufacturing but in this case there is no such rules notified by Central 
Government u/S 37(v) to regulate the production, sale and storage of goods.

(Para 19)

?k- dsaæh; mRikn&'kqYd vf/kfu;e ¼1944 dk 1½] /kkjk 37¼v½ & eky ds 
mRiknu] foØ; rFkk Hk.Mkj.k dks fofu;fer djuk & vfHkfu/kkZfjr & /kkjk 37 dsanz 
ljdkj dks mRiknu vFkok fuekZ.k dks fofu;fer djus ds fy, fu;e cukus dh 'kfDr 
iznku djrk gS ijarq bl izdj.k esa eky ds mRiknu] foØ; rFkk Hk.Mkj.k dks fofu;fer 
djus ds fy, /kkjk 37¼v½ ds varxZr dsanz ljdkj }kjk ,sls dksbZ fu;e vf/klwfpr ugha 
gSaA 

E. Goods and Services Tax Act, M.P.  (19 of 2017), Section 145 – 
Opinion of Expert – Permissibility – Held – Section 145 of 2017 Act gives the 
authority to seek opinion from an expert – Petitioner's challenge to the action 
of respondents by which they called Chartered Engineer to assess capacity of 
machine, is rejected – W.P. No. 23624/2021 dismissed.    (Para 25)

M- eky vkSj lsok dj vf/kfu;e] e-iz- ¼2017 dk 19½] /kkjk 145 & fo'ks"kK 
dh jk; & vuqKs;rk & vfHkfu/kkZfjr & vf/kfu;e 2017 dh /kkjk 145 fo'ks"kK ls jk; 
ysus dh vf/kdkfjrk iznku djrh gS & izR;FkhZx.k dh dk;Zokgh] ftlds }kjk mUgksaus 
e'khu dh {kerk dk vkdyu djus gsrq pkVZMZ bathfu;j dks cqyk;k] dks ;kph }kjk nh 
xbZ pqukSrh dks vLohdkj fd;k tkrk gS & WP No. 23624@2021 [kkfjtA 

Cases referred:

(1985) 3 SCC 752, (2006) 6 SCC 456.

Abhinav Malhotra, for the petitioner in WP No. 23618/2021 & 
23624/2021.

Prasanna Prasad, for the respondents in WP No. 23618/2021 & 
23624/2021. 

O R D E R

The Order of the Court was passed by :
VIVEK RUSIA, J. :- The petitioner has filed the present petition to challenge the 
order dated 27.05.2021 whereby the respondents have refused to de-seal cigarette 
manufacturing machines and DG sets. The petitioner has also challenged the 
validity of the declaration of trade notice dated 18.01.2021 as arbitrary, a violation 
of Article 14 of the Constitution of India and also inconsistent and contrary to the 
provision of the Central Excise Act, 1944.

The facts of the case in short are as under:

2. The petitioner is a company incorporated and registered under the 
Companies Act, 1956 (now the Companies Act, 2013). The petitioner is engaged 
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in the manufacture and sale of cigarettes in its factory established at 14-B, Sector 
F, Industrial Area, Sanawer Road, Indore. Cigarettes are covered under the 
Central Excise Act, 1944, hence the petitioner has obtained the registration under 
the Act. After the introduction of GST, the petitioner became liable to levy of 
Central Excise as also levy of Goods and Service Tax as Cigarettes is specified in 
HSN Code Heading 2402 and sub-heading 2402 20. So far as Central Excise is 
concerned, the levy continues under the Central Excise Act, 1944 and the Rules 
made thereunder and so far as GST is concerned the levy is governed under the 
Central Goods & Service Tax Act, 2017 and M.P. goods and Service Tax Act, 
2017.

3. Section 3 of the Central Excise Act, 1944 deals with the levy of duty on 
goods which are produced or manufactured. Rule 94 of the Central Excise Rules, 
1944 mandates the manufacturer of tobacco products to maintain a record of 
production and dispatch in the manner specified therein. Rule 6 of CE Rules, 2017 
mandates that the assessee shall himself assess the duty payable on any excisable 
goods shall be removed from a factory or a warehouse except under an invoice 
signed by the owner of the factory or his authorized agent and such invoice shall 
also be countersigned by the Inspector of Central Excise or the Superintendent of 
Central Excise. According to the petitioner since the product cigarette is a 
sensitive matter for levying excise duty, therefore, the respondents in order to 
monitor the production and sale have deputed an adequate number of Excise 
Officers at the premises round the clock 24 X 7.

4. The respondents have issued trade notice 40/95 dated 25.08.1995 
whereby the instructions were given for the procedure to be followed for effective 
physical control of production Cigarettes in the factories. Vide instructions dated 
24.12.2008, the duties and responsibilities of the range officers and Central 
Officer were fixed.

5. It is further submitted that the Commissioner of Customs Central Excise 
and Service Tax Indore issued a trade notice being No.07/2009 dated 25.11.2009 
in the exercise of the powers conferred under Rule 31 of the Central Excise Rules, 
2002 has prescribed a procedure for filing details of machines installed by 
Cigarette manufacturing units. Thereafter a fresh Trade Notice No.02/2015 dated 
04.02.2015 has been issued in order to check the production capacity of the 
machines, and the production of cigarettes through the said machines. In this 
Trade Notice, a provision was there about sealing off the machine when the unit 
operated at a capacity lower than 50% of the total capacity of the machine.

6. According to the petitioner, its unit was in operation 24*7 hrs. under the 
vigilance and supervision of the Central Excise Officers and no such complaints 
have ever been made regarding violation of the above trade notices. During the 
Covid-19 pandemic, the petitioner vide letter dated 23.03.2020 requested the 
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respondents to seal all the machines of the factory as the petitioner was unable to 
carry on the activity of the manufacturer for want of sale. Panchnama dated 
23.03.2020 and 24.03.2020 were prepared after sealing the machines, after some 
time at the request of the petitioner machine were de-sealed and production of the 
cigarettes commenced.

7. That on 12.06.2020 and 13.06.2020 the petitioner's unit was searched by 
the authorities of GST in exercising power under Section 67(2) of the said Act. 
The authorities have seized computer hard discs, books, documents and two 
generators (DG) sets. According to the petitioner, the authorities conducting the 
search have not only sealed the generator sets but cigarette manufacturing 
machines under the provisions of Trade Notice No.2/15 dated 04.02.2015 only on 
the ground that the non- functioning of the machine for more than 24 hours and 
were not giving production as per its capacity.

8. After the search was over, vide letter dated 12.10.2020 the petitioner 
requested the Assistant Commissioner to de-seal the machine and DG sets. A 
reply was given to the petitioner on 06.11.2020 that the directions of the higher 
authorities are awaited. Thereafter vide letters dated 25.11.2020 and 26.11.2020 
the Superintendent and Assistant Commissioner demanded some details as a 
condition before de-sealing. According to the petitioner, all the details were 
already on record, which has been seized by the respondent. Despite furnishing all 
the details, the respondents have not de-sealed the machines and DG sets due to 
which the petitioner was unable to start the production to date.

9. Vide impugned notice dated 27.05.2021 (Annexure P/1), the request for 
de-sealing of the machine and DG sets have been declined by the respondents as 
the petitioner did not file a fresh declaration in compliance with Trade Notice 
04/2020-2021 dated 18.01.2021. Being aggrieved by the aforesaid denial, the 
petitioner has approached this Court by way of this petition challenging not only 
the validity of the order dated 27.05.2021 as well as the Trade Notice No.04/2020-
21 dated 18.01.2021.

Submissions of the petitioner's counsel

10. Shri Abhinav Malhotra, learned counsel appearing for the petitioner 
submitted that the respondents have kept the machine and DG under seal 
arbitrarily for an indefinite period for which there is no provision in the Act and 
Rules. There is no such provision under the Central Excise Act as well as GST Act 
for keeping the machine or restraining the manufacturing unit for production for 
an indefinite period. The respondents have already seized the entire record, the 
search has been completed, and now the show cause notice has already been 
issued, therefore, there is no reason to keep the machine and DG sets under seal 
relying on Trade Notice No.04/2020-21.
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11. The petitioner has also challenged the action of respondents regarding the 
appointment of a panel of chartered engineers for verification of the production 
capacity of the machine, by way of Writ Petition No.23624/2021 before this 
Court. According to learned counsel for the petitioner, the respondents have no 
right to bring a third person to the premises of the petitioner to check the 
production capacity of the machine for that there is no such provision under the 
CE Act and Rules. Even otherwise, now the production capacity has been verified 
then keeping the petitioner out of the business of production is totally 
unconstitutional being violative of Article 14 of the Constitution of India. Hence, 
such an action is liable to be condemned and impugned letter dated 27.05.2021 as 
well as Trade notice 04/2020-21 dated 18.01.2021 are liable to be set aside and 
respondents are directed to de-sealed the machines and compensate the petitioner 
for the loss caused to the petitioner by way of an illegal act.

12. Learned counsel for the petitioner has submitted that the primary reliefs 
that the petitioner by way of this writ petition is seeking for de-sealing of the 
cigarette manufacturing machines by the respondents and permission to carry out 
its manufacturing business in the usual manner in terms of section 3 of Central 
Excise Act read with Rule 6 and 11 of Central Excise Rules 2017. It is further 
submitted by the learned counsel that the excise duty is always levied on the 
quantity of the goods manufactured and does not depend on the production 
capacity of the machine. Tax is levied in terms of Rule 6,8 and 11 when a 
manufacturer of cigarettes takes his goods out of the factory. It is also a clear and 
accepted position between the parties that Rule 6 and 11 require every single input 
to be cross verified and acknowledged by the Inspector of Central Excise or 
Superintendent of Central Excise and no single cigarette which is ready for sale 
can be taken out of the factory unless the tax on it is paid and audit is cross verified 
and certified by the Superintendent under Rule 11 of the Rules. Finally learned 
counsel submitted that the action of the respondents to keep the petitioner's 
machines in the factory sealed on the ground of non-compliance with the Trade 
Notice dated 18.01.2021 is illegal and violative of the petitioner's fundamental 
rights under Article 14, 19(1) (g) and 21 of the Constitution, in addition, to the 
impugned Trade notice being contrary to the provisions of the Act and the Rules 
be set aside.

Reply of the respondents

13. Initially, the respondents filed a preliminary reply questioning the 
maintainability of the Writ Petition, however, as per direction issued by the Court, 
a parawise reply has also been filed. The respondents have not disputed the search 
conducted on the premises and the sealing of machines and DG sets during the 
investigation carried out by GST Intelligence. In order to justify the action, the 
respondents are contending that the search conducted in furtherance of Trade 
Notice dated No.02/2015 as the key persons of the company did turn 
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incommunicado and the machines were found not in operation, therefore as per 
paragraph No.4.1 of the Trade Notice No.02/2015 which was in operative at that 
point of time, a proper panchnamas were drawn and machines and DG sets were 
sealed. It is further submitted that after four months the petitioner submitted a 
representation requesting de-sealing of the machine and DG sets. During the same 
period, ADG, DGGI vide letter dated 29.10.2020 pointed out various 
irregularities noticed during the investigation such as:- (a) Declaration of different 
production capacities to different agencies by the petitioner. (b) the petitioner has 
under-declared the production capacity to the department, (c) the production is 
even less than 1% of the declared production capacity, (d) and the meter of the DG 
set was found tampered in order to suppress the actual production from the 
machine. After Trade Notice No.02/2015 Commissioner CGST Ujjain issued 
Trade Notice No.02/2016 dated 06.10.2016 and same has been applied for the 
petitioner as it was applicable at the time of the search was applied which provides 
that ''Where the unit is operating at a capacity lower than 50% of the total machine 
hours in a shift available for the machines installed, the machine will be sealed 
after the production is over for the shift. The desealing of the machine will be done 
only after the written submission by the party that they will utilize at least 50% of 
the total installed capacity.''

15. It is further submitted by the respondents that in view of the aforesaid 
condition clarification and declaration were sought from the petitioner. Since the 
production capacity submitted by the petitioner was incorrect on the face of the 
record, it became pertinent for the department to get it verified by the team of 
experts, therefore, at that time the request for de-sealing the machines was 
declined.

16. The respondents have supported the validity of Trade Notice No.04/2021 
dated 18.01.2021 as it does not travel beyond the scope and power of delegated 
authority of the commissioner given under Rule 13 of CE 2017. The respondents 
have also relied on sections 37 (2) (v) of the Central Excise Act,2017 which 
authorise them to regulate the production or any process of the production or 
manufacture, storage, or sale for the purpose of collection of the proper duty 
imposed under the Act.

Submissions of respondents' counsel

17. Shri Prasanna Prasad learned counsel appearing on behalf of the 
respondents has argued that the manufacturing and sale of cigarettes is a sensitive 
commodity under the Central Excise Act and GST Act. It also attracts National 
Calamity Contingent Duty (NCCD). The petitioner has a checkered history as one 
case of clandestine manufacturing and clearance of cigarettes was registered in 
the year 2011-12, wherein duty demand of Rs. 28,39,43,195/- was confirmed 
against the petitioner. The respondents are taking more care and caution by 
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seeking a declaration from the petitioner about the production from sealed 
machines which should not be less than 50% of its capacity. If the machines and 
DG sets are de-sealed, the petitioner would again indulge in the manufacturing of 
cigarettes and the future possibility of evasion of the excise duty and GST cannot 
be ruled out. It is further submitted by the learned counsel that a detailed show 
cause notice has been issued to the petitioner and now the matter is under 
adjudication. The authority has doubted the conduct of 67 Excise Officers who 
were posted round the clock in the unit of the petitioner, hence the officials of the 
department have reasons to believe that the petitioner with the convenience of 
those officers evaded the huge amount of excise/duty. It is further submitted by 
Mr Prasad learned counsel that Section 67 (1) (2) of the GST Act gives power to 
the officer to conduct the inspection and search. Section 71 governs the field and 
gives authority during the search to the officers. Under Section 153 of the GST 
Act, the department can take the assistance of a technical person and finally 
section 160 of the GST Act provides protection that no action in pursuant to that 
shall be invalid. The authorities are acting only in order to protect the evasion of 
huge revenue by the petitioner, therefore, there cannot be allegations of malafide 
against the respondents. In support of his contention, learned counsel has placed 
reliance on the judgment passed in the cases of Dr. Pratap Singh and another Vs. 
Directorate of Enforcement, Foreign Exchange Regulation Act and Others (1985) 
3 SCC 752 and Dr. Vinod Shivappa Vs. Nanda (2006) 6 SCC 456 and prayed for 
dismissal of both the writ petitions.

Heard.

18. Undisputedly after conducting the search on the premises of the petitioner, 
the respondents have issued detailed show cause notice to the petitioner, which is 
not under challenge in this petition, therefore, whether the petitioner has evaded 
the excise duty during that relevant period is the subject matter of show cause 
notice for which the adjudicating is going to be completed by the competent 
authority. The limited issue involved in this petition is whether the action of the 
respondents is legal in keeping the manufacturing machine and DG set under 
seal and depriving the petitioner to start the business?

19. According to the respondents, a search was conducted and machine and 
DG sets were sealed under the provisions of Trade Notice No.02/2015 dated 
04.02.2015 which was under operation/ effect at the relevant. Clause -C of the 
Trade Notice is relevant which provides that the seal shall be removed by the 
authorised officer when the production is scheduled to start on the next working 
shift/day. The relevant clause -C is reproduced below:

C. Procedure for Non-working/Partially working machine.

4.1  Where the unit is operating at a capacity lower than 50% 
of the total machine hours available for the machines installed 
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the machine will be sealed after the production is over by the 
Inspector or any other officer authorized by the Commissioner. 
This seal shall be removed by the authorised officer scheduled 
when the production is scheduled to start on the next working 
shift/day. It is clarified that the machines should be sealed in 
such a manner that no commercial production is possible 
without removing such seal.

4.2  In case the unit does not propose to operate any of the 
machines for the day or for any specified/expected period the 
same should be informed in writing along with the reasons to the 
Deputy/Assistant Commissioner having jurisdiction over the 
manufacturing unit with a copy of jurisdictional Range Officer, 
such machine shall be sealed in accordance with the procedure 
laid in Para 4.2. above.

4.3  The authorized representative of the manufacturing unit 
shall inform the officer posted in the unit in writing well in 
advance about the time and date they intend to start the machine 
for production and get the machine de-sealed by the Range 
Officer or any other authorized Central Excise Officer.

4.4  In case the installed machines require any repair/ 
maintenance, such machines such shall be de-sealed by the 
authorized officer and entire maintenance/repar work shall be 
strictly in physical presence of the Range Officer/Inspector or 
any other officer authorized by the Commissioner for the 
purpose. After completion of repair/maintenance such 
machines(s) shall be sealed in accordance with the procedure 
laid down in para 4.1 above. The assesses shall intimate 
undertaking of such repair/maintenance at least 24 hours in 
advance to the jurisdictional Assistant/Deputy Commissioner. 

Therefore, it is clear from the aforesaid clause Clause -4.1 that the 
manufacturing machine of the concerned unit shall remain under seal between the 
last production and the next day's working shift so that production may not be 
affected. Beyond that period the respondents have no authority to keep the 
machine under the seal to halt production. Shri Prasad has relied on Section 37 (2) 
(v) of Central Excise Act, 1944 under which the Central Excise Authorities can 
regulate the production or manufacture, storage, sale for the proper levy and 
collection of the duties imposed by this Act. The aforesaid argument is not 
acceptable for the simple reason that Section 37 gives power to Central 
Government to make rules to regulate the production or manufacturing and unless 
the Central Government makes the rules but in this case there is no such rules have 
and notified by the Central Government under Section 37 (v) to regulate the 
production, sale and storage of the goods.

2003I.L.R. 2022 M.P. Elora Tobacco Co. Ltd. (M/S) Vs. Union of India (DB)



20. Learned counsel for the petitioner has argued that there is no such 
provision under the Central Excise Act for issuing Trade Notices from time to 
time. The petitioner has never challenged the earlier Trade Notices issued by the 
respondents from time to time. The petitioner is aggrieved by only Trade Notice 
dated 18.01.2021 issued by the Office of Commissioner CGST & Central Excise. 
Rule 34 of the Central Excise Rules, 2017 gives power to Board or the Principal 
Chief Commissioner or Chief Commissioner, to issue written instructions for any 
incidental or supplemental matters, consistent with the provisions of the Act and 
rules. Therefore, the Excise authority gets jurisdiction to issue Trade Notices 
under the Act and rules but the only rider is that such written instructions in the 
Trade Notice should be consistent with the act and provision of the rules.

21. Now the next grievance of the petitioner is about clause 6.3 which is 
produced below:-

’'Whether any machine is operating at a capacity lower 
than 50% of total machine hours in a shift available or less than 
50% of the declared capacity for a machine installed, the 
machine will be sealed after the production record is submitted 
on the next day. The de-sealing of the said machines will be done 
only after the written undertaking by the manufacturer that they 
will utilize at least 50% of the total machine hours in a shift and 
the declared capacity of the machine. Further, if the condition 
then the machines will be sealed till further orders by the 
jurisdiction Deputy/Assistant Commissioner.''

22. In our view, the above clause does not apply in the case of the petitioner as 
the impugned action of sealing was done under Trade Notice No.02/2015 dated 
04.02.2015 which was applicable at the relevant point of time. But the 
respondents are denying the de-sealing of the machines and DG sets under Trade 
Notice dated 18.1.2021 hence we shall also examine the validity of the above 
clause of this latest Trade Notice. After hearing the learned counsel for the 
respondents who have failed to highlight any provision in the Excise Act and rules 
and even in the CGST Act which gives authority to the competent authority to seal 
the machines of a running manufacturing unit. Hence above clause 6.3 is wholly 
unreasonable and inconsistent with the provision of the Central Excise Act and 
Rules and liable to be struck down.

23. The Central Excise Authorities cannot compel any manufacturer to utilize 
50% of the machine hours in shift based on the declared capacity of the machine. 
The production of any goods always depends on demand in markets, availability 
of raw material, availability of electricity, manpower, working capital etc. The 
only provision under the Excise Act is section 3A under which the Central 
Government can charge the excise duty on the basis of capacity of production in 
respect of notified goods and admittedly, the cigarette is not notified goods under 
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Section 3A, therefore, apart from Section 3A, Shri Prasad has failed to point out 
any provision under the Act and Rules under which the Central Government can 
insist the manufacture to operate the machine up to 50% of its total production 
capacity machine hours. Hence, condition No.6.3 is liable to be struck down.

24. The respondents have completed the search and investigation and 
thereafter issued a show cause notice to the petitioner, therefore, there is no need 
to keep the machine and DG sets under seal. The respondents have already 
assessed the capacity of the machine by calling Chartered Engineers. When the 
respondents have already assessed the capacity then there is no question of 
seeking a declaration about the capacity of the machine under seal from the 
petitioner. Since there is no mandatory provision in the statute to give production 
as per the capacity of the machine then the respondents cannot compel any 
manufacturer to give a declaration or run the factory up to its 50% capacity. The 
Excise is levied only when the finished goods are removed from the factory and as 
per the provisions of the Central Excise Act, it is mandatory for manufacturers to 
maintain the record and issue a get pass. The Excise officer is posted there 24x7 
hours to check the production and accordingly, charged the excise duty, therefore, 
no purpose would be served by keeping the record or insisting the manufacturer to 
declare the capacity of the machine. It is the responsibility of the Excise Officer to 
watch 24x7 hrs and check the capacity of production in the factory before 
removing the goods.

25. So far as W.P. No.23624/2021 is concerned, the petitioner has challenged 
the action of the respondents by which they called the Chartered Engineer to 
assess the capacity of the machine.

In view of the above discussion, nothing is required to adjudicate the said 
issue. Even otherwise, Section 145 of the GST Act gives the authority to seek an 
opinion from an expert, hence this writ petition is devoid of substance hence 
dismissed.

26. Before parting we would like to observe about the conduct of the 
competent authorities of the respondents that the machine and two DG sets of the 
petitioner are under seal since the date of the raid and now more than two years 
have lapsed still the respondents are not ready to release them. The petitioner is 
unable to do the production, this has not only caused business loss to the petitioner 
but to the Central Government also in respect to the revenue. The impugned action 
of the respondents is wholly without jurisdiction for which the petitioner is liable 
to be compensated, hence instead of assessing losses caused in this writ petition, 
we leave it to the petitioner to take recourse available under the law against the 
respondents. As far as loss of revenue to the Government is concerned, the higher 
officials of the respondents shall take appropriate action against the responsible 
officers.
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27. Hence, W.P. No.23618/2021 is allowed. Annexure P/1 is hereby quashed 
with a cost of Rs 50,000/ (Fifty Thousand only) payable to the petitioner. The 
respondents are directed to de-seal the machine and two DG sets forthwith.

In view of the above No.23624/2021 is dismissed , No. order as to cost.

Petition dismissed

I.L.R. 2022 M.P. 2006
Before Smt. Justice Nandita Dubey 

WP No. 22257/2021 (Jabalpur) decided on 28 July, 2022

SURESH SHARMA & anr.  …Petitioners 

Vs.   

STATE OF M.P. & ors.       …Respondents

(Alongwith WP No. 22662/2021)

A. Service Law – Dismissal – Principle of Natural Justice – 
Opportunity of Hearing – Held – Dismissal from service is a major penalty, 
before passing such order, respondent should have issued show cause notice 
to petitioners to show cause  as to why order of dismissal should not be passed 
against them – Principle of natural justice not followed – Respondent acted 
arbitrarily and capriciously – Termination order is also vitiated since it is 
disproportionate to gravity of misconduct alleged – Impugned order set 
aside – Petitions allowed.  (Paras 21 to 24)                                                                             

d- lsok fof/k & inP;qfr & uSlfxZd U;k; dk fl)kar & lquokbZ dk 
volj & vfHkfu/kkZfjr & lsok ls inP;qfr ,d eq[; 'kkfLr gS] mDr vkns'k ikfjr djus 
ls iwoZ] izR;FkhZ dks ;kphx.k dks ;g n'kkZus gsrq dkj.k crkvks uksfVl tkjh djuk pkfg, 
Fkk fd muds fo:) inP;qfr dk vkns'k D;ksa ugha ikfjr fd;k tkuk pkfg, & uSlfxZd 
U;k; ds fl)kar dk ikyu ugha fd;k x;k & izR;FkhZ us euekus rFkk vuqfpr <ax ls dk;Z 
fd;k & lsok lekfIr vkns'k Hkh nwf"kr gS D;kasfd og vfHkdfFkr vopkj dh xaHkhjrk ds 
vuuqikfrd gS & vk{ksfir vkns'k vikLr & ;kfpdk,a eatwjA 

 B. Constitution – Article 226 & 311(2)(b) – Dispensing with 
Enquiry – Valid Reasons – Held – Reasons assigned for dispensing with 
enquiry are based on extraneous considerations and political pressure and 
are insufficient for dispensing with regular department enquiry – If a 
preliminary enquiry could be conducted, there is no reason why a formal 
departmental enquiry was not conducted – Enquiry dispensed with without 
any valid reason.      (Paras 17 to 19)

[k- lafo/kku & vuqPNsn 226 o 311¼2½¼b½ & tkap ls vfHkeqfDr iznku fd;k 
tkuk & fof/kekU; dkj.k & vfHkfu/kkZfjr & tkap ls vfHkeqfDr iznku djus ds fy, fn;s 
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x;s dkj.k ckgjh izfrQyksa@fopkjksa ,oa jktuhfrd ncko ij vk/kkfjr gSa rFkk fu;fer 
foHkkxh; tkap ls vfHkeqfDr iznku djus ds fy, Ik;kZIr gSa & ;fn ,d izkjafHkd tkap dh 
tk ldrh Fkh] rks bldk dksbZ dkj.k ugha gS fd ,d vkSipkfjd foHkkxh; tkap lapkfyr 
D;ksa ugha dh xbZ Fkh & fcuk fdlh fof/kekU; dkj.k ds tkap ls vfHkeqfDr iznku dh xbZA

C. Constitution – Article 226 – Dismissal – Scope of Judicial 
Review – Held – Apex Court concluded that dismissal without conducting 
departmental enquiry on ground of being not reasonably practicable is open 
for judicial review.  (Para 14)

x- lafo/kku & vuqPNsn 226 & inP;qfr & U;kf;d iqufoZyksdu dh O;kfIr 
& vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k gS fd ;qfDr;qDr :i ls lk/; u 
gksus ds vk/kkj ij] foHkkxh; tkap lapkfyr fd;s fcuk dh xbZ inP;qfr dk U;kf;d 
iqufoZyksdu fd;k tk ldrk gSA 

D. Constitution – Article 311(2)(b) – Dispensing with Enquiry – 
Specific Reasons – Held – The authority to invoke power under Article 
311(2)(b) to dispense with departmental enquiry, must record a specific 
finding/reason as to why such an enquiry cannot be conducted.    (Para 10)

?k- lafo/kku & vuqPNsn 311¼2½¼b½ & tkap ls vfHkeqfDr iznku djuk & 
fofufnZ"V dkj.k & vfHkfu/kkZfjr & foHkkxh; tkap ls vfHkeqfDr iznku djus gsrq 
vuqPNsn 311¼2½¼b½ ds varxZr 'kfDr dk voyac ysus ds fy, izkf/kdkjh dks ,d 
fofufnZ"V fu"d"kZ@dkj.k vfHkfyf[kr djuk pkfg, fd ,slh tkap lapkfyr D;ksa ugha dh 
tk ldrhA

Cases referred:

 (2006) 13 SCC 581, (1985) 3 SCC 398, (1991) 1 SCC 362, (2015) 8 SCC 
86, (2020) 3 SCC 153, (1993) 4 SCC 269, (2003) 9 SCC 75, (2005) 11 SCC 525.

 D.K. Tripathi, for the petitioners in WP No. 22257/2021 & WP No. 
22662/2021. 

 Subodh Kathar, G.A. for the respondents in WP No. 22257/2021 & WP No. 
22662/2021. 

O R D E R

NANDITA  DUBEY, J.:- Regard being had to the similitude of the question 
involved, on the joint request of the parties, the matters are analogously heard and 
decided by this common order. Facts are taken from W.P. No.22257/2021.

2 This petition under Article 226 of the Constitution of India calls in 
question the validity of order of dismissal dated 30.09.2021.

3. A report dated 14.09.2021 was forwarded from the desk of Superintendent 
of Police, Raisen to the office of DIG, Hoshangabad Range, stating that on 
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08.09.2021, the present petitioners and one Sub-Inspector Keshav Sharma in 
intoxicated condition without any rhyme and reason misbehaved one Mr. 
Surendra Tiwari and kept him in the police station, though no cognizable offence 
was registered against Mr. Surendra Tiwari nor was he being required in any 
connection. The report further states that the said incident tarnished Mr. Surendra 
Tiwari's image which in turn has malign the name of the force. Alongwith the 
report, a preliminary enquiry conducted by the Additional Superintendent of 
Police, Raisen was also sent, which reveal that despite no offence being registered 
against Mr. Surendra Tiwari, nor being he wanted for anything, petitioners and his 
colleagues forcibly brought him to the police station in handcuffs while abusing 
and beating him. The report further mentioned that Mr. Surendra Tiwari and his 
family members were threatened for a compromise. As the act of petitioners and 
his colleague was derogatory to the dignity of the department and violative of the 
provisions contained in clause 64 of the M.P. Police Regulations Act, a show 
cause notice was issued to the petitioners, who submitted their explanation/reply 
that while on duty for night petrol on 7-8.09.2021, they found Mr. Surendra Tiwari 
roaming on the road at 12 P.M. in the night. The petitioners when stopped him and 
asked as to why he is on road at mid night, he misbehaved and used abusive 
language with the petitioners stating that he is the ex- president of BJP in district 
Raisen and further threatened to get them removed from the service. According to 
the petitioners, since Mr. Surendra Tiwari misbehaved with the policemen in duty, 
he was taken to the police station, where he called higher ranking police officers 
and when SDOP came to the police station, he went back to his home.

4. Reply submitted by petitioners was found not satisfactory, the respondent 
authority considering that the action of petitioners was in utter disregard and 
standard set up by the Human Rights Commission and violative of the Police 
Regulations and as the above incident had malign and lowered the dignity and 
name of the force and also created a law and order situation, reached to a 
conclusion that the continuation of the petitioners in the service is not in the 
interest of police force and dismissed them from service taking recourse to Article 
311(2)(b) of the Constitution of India.

5. The aforesaid order is assailed on the ground that major penalty of 
dismissal has been affected upon the petitioners without conducting any regular 
departmental enquiry. It is urged that the complaint was not filed by the alleged 
victim, i.e., Mr. Surendra Tiwari, but by a third person, i.e., Pankaj Shrivastava, 
who is the BJP Mandal Adhyaksh after two days of the incident at the instance of 
local politicians, who pressurized the higher police authorities to put the 
petitioners under suspension and then only on the basis of preliminary enquiry in 
which petitioners were never afforded any opportunity of hearing, removed the 
petitioners from service. It is argued that the reasons assigned for dispensing with 
the regular enquiry is also not as per the provisions of Article 311 (2)(b) of the 
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Constitution of India. Learned counsel placed reliance on (2006) 13 SCC 581 
Tarsem Singh Vs. State of Punjab in support of his contentions.

6. Per contra, Shri Subodh Kathar, Govt. Advocate for the respondent/State 
has supported the order of dismissal and stated that provisions of Article 311(2) of 
the Constitution of India has been rightly applied while removing the petitioners 
from service. It is contended that petitioners in intoxicated condition misbehaved 
and abused Mr. Surendra Tiwari and brought him to the police station in handcuffs 
in violations of Police Regulations. It is argued that in preliminary enquiry the 
petitioners were found guilty on the basis of statement of witnesses and 
photographs. After going through the preliminary enquiry report, the authority 
reached to a subjective satisfaction to do away with the regular departmental 
enquiry, no interference is therefore, warranted.

7. Considered the rival submissions of the parties and perused the record.

8. Article 311 of the Constitution of India provides for dismissal, removal or 
reduction of rank of persons employed in the civil capacities under the Union or 
the State:-

(1) No person who is a member of a civil service of the Union 
or an all-India service or a civil service of a State or holds a civil 
post under the Union or a State shall be dismissed or removed by 
an authority subordinate to that by which he was appointed.

(2) No such person as aforesaid shall be dismissed or 
removed or reduced in rank except after an inquiry in which he 
has been informed of the charges against him and given a 
reasonable opportunity of being heard in respect of those 
charges:

Provided that where it is proposed after such inquiry, to 
impose upon him any such penalty, such penalty may be 
imposed on the basis of the evidence adduced during such 
inquiry and it shall not be necessary to give such person any 
opportunity of making representation on the penalty proposed: 
Provided further that this clause shall not apply:—

(a) Where a person is dismissed or removed or 
reduced in rank on the ground of conduct which has led 
to his conviction on a criminal charge; or

(b) Where the authority empowered to dismiss or 
remove a person or to reduce him in rank is satisfied 
that for some reason, to be recorded by that authority in 
writing, it is not reasonably practicable to hold such 
inquiry; or
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(c) Where the President or the Governor, as the case 
may be, is satisfied that in the interest of the security of 
the State it is not expedient to hold such inquiry. 

(3) If, in respect of any such person as aforesaid, a question 
arises whether it is reasonably practicable to hold such inquiry 
as is referred to in clause (2), the decision thereon of the 
authority empowered to dismiss or remove such person or to 
reduce him in rank shall be final.

9. Clause (i) states that the persons employed in the civil services or post 
shall not be dismissed, removed or reduced in rank by an authority subordinate to 
that by which he/she was appointed; whereas clause (ii) provides that such a 
person could be dismissed or removed or reduced in rank only after an enquiry in 
which he has been informed of the charges against him and after being given a 
reasonable opportunity of being heard in respect of those charges. The second 
proviso incorporates exception when the need for holding an enquiry under clause 
(ii) can be dispensed with.

10. Clause (b) of the second proviso to Article 311 (2) can be invoked to 
impose a punishment of dismissal, removal or reduction in rank on satisfaction to 
be recorded in writing that it is not reasonably practicable to conduct an enquiry 
before imposing the punishment. The obligation of the competent authority to 
record reason when passing an order under Clause (b) of second proviso to Article 
311, is mandatory. Thus, the authority to invoke the power under clause (b) to 
second proviso of Article 311 to dispense with departmental enquiry must record 
a specific finding/reason as to why such an enquiry cannot be conducted.

11. In Union of India Vs. Tulsiram Patel (1985) 3 SCC 398, the Supreme 
Court has held thus :-

130. The condition precedent for the application of clause (b) is 
the satisfaction of the disciplinary authority that " it is not 
reasonably practicable to hold"  the inquiry contemplated by 
clause (2) of Article 311. What is pertinent to note is that the 
words used are " not reasonably practicable" and not 
 "impracticable". According to the Oxford English Dictionary
 " practicable "  means  " Capable of being put into practice, carried 
out in action, effected, accomplished, or done; feasible". 
Webster's Third New International Dictionary defines the word 
 " practicable " inter alia as meaning  "possible to practice or 
perform : capable of being put into practice, done or 
accomplished : feasible". Further, the words used are not "  not 
practicable"  but "  not reasonably practicable". Webster's Third 
New International Dictionary defines the word "  reasonably"   as  
" in a reasonable manner : to a fairly sufficient extent". Thus, 
whether it was practicable to hold the inquiry or not must be 
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judged in the context of whether it was reasonably practicable to 
do so. It is not a total or absolute impracticability which is 
required by clause (b). What is requisite is that the holding of the 
inquiry is not practicable in the opinion of a reasonable man 
taking a reasonable view of the prevailing situation. It is not 
possible to enumerate the cases in which it would not be 
reasonably practicable to hold the inquiry, but some instances 
by way of illustration may, however, be given. It would not be 
reasonably practicable to hold an inquiry where the government 
servant, particularly through or together with his associates, so 
terrorizes, threatens or intimidate witnesses who are going to 
given evidence against him with fear of reprisal as to prevent 
them from doing so or where the government servant by himself 
or together with or through other threatens, intimidates and 
terrorizes the officer who is the disciplinary authority or 
member of his family so that he is afraid to hold the inquiry or 
direct it to be held. It would also not be reasonably practicable 
to hold the inquiry where an atmosphere of violence or of 
general indiscipline and insubordination prevails, and it is 
immaterial whether the concerned government servant is or is 
not a party to bringing about such an atmosphere. In this 
connection, we must bear in mind that numbers coerce and 
terrify while an individual may not. The reasonable 
practicability of holding an inquiry is a matter of assessment to 
be made by the disciplinary authority. Such authority is 
generally on the spot and knows what is happening. It is because 
the disciplinary authority is the best judge of this that clause (3) 
of Article 311 makes the decision of the disciplinary authority on 
this question final. A disciplinary authority is not expected to 
dispense with a disciplinary inquiry lightly or arbitrarily or out 
of ulterior motives or merely in order to avoid the holding of an 
inquiry or because the Department's case against the 
government servant is weak and must fail. The finality given to 
the decision of the disciplinary authority by Article 311(3) not 
binding upon the court so far as its power of judicial review is 
concerned and in such a case the court will strike down the 
order dispensing with the inquiry as also the order imposing 
penalty. The case of Arjun Chaubey v. Union of India and others, 
[1984] 3 S.C.R. 302, is an instance in point. In that case, the 
appellant was working as a senior clerk in the office of the Chief 
Commercial Superintendent, Northern Railway, Varanasi. The 
Senior Commercial Officer wrote a letter to the appellant 
calling upon him to submit his explanation with regard to twelve 
charges of gross indiscipline mostly relating to the Deputy Chief 
Commercial Superintendent. The appellant submitted his 
explanation and on the very next day the Deputy Chief 
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Commercial Superintendent served a second notice on the 
appellant saying that his explanation was not convincing and 
that another chance was being given to him to offer his 
explanation with respect to those charges. The appellant 
submitted his further explanation but on the very next day the 
Deputy Chief Commercial Superintendent passed an order 
dismissing him on the ground that he was not fit to be retained in 
service. This Court struck down the order holding that seven out 
of twelve charges related to the conduct of the appellant with the 
Deputy Chief Commercial Superintendent who was the 
disciplinary authority and that if an inquiry were to be held, the 
principal witness for the Department would have been the 
Deputy Chief Commercial Superintendent himself, resulting in 
the same person being the main accuser, the chief witness and 
also the judge of the matter.

12. The Supreme Court in the case of Tarsem Singh (supra) relying on Jaswant 
Singh Vs. State of Punjab and others (1991) 1 SCC 362 and has observed thus :-

12. Even the Inspector General of Police in passing his 
order dated 26.11.1999, despite having been asked by the High 
Court to pass a speaking order, did not assign sufficient or 
cogent reason. He, like the appellate authority, also proceeded 
on the basis that the appellant was guilty of commission 
offences which are grave and heinous in nature and bring a bad 
name to the police force of the State on the whole. None of the 
authorities mentioned hereinbefore proceeded on the relevant 
material for the purpose of arriving at the conclusion that in the 
facts and circumstances of the case sufficient cause existed for 
dispensing with the formal enquiry. This aspect of the matter 
has been considered by this Court in Jaswant Singh Vs. State of 
Punjab (1991) 1 SCC 362, wherein relying upon the judgment of 
the Constitution Bench of this Court, inter alia, in Union of 
India Vs. Tulsiram Patel, (1985) 3 SCC 398, it was held :- 

“Although Clause (3) of that article makes the decision 
of the disciplinary authority in this behalf final such 
finality can certainly be tested in a court of law and 
interfered with if the action is found to be arbitrary or 
mala fide or motivated by extraneous considerations or 
merely a ruse to dispense with the enquiry.”

13. Similar view is held in (2015) 8 SCC 86 Ved Mittal Gill Vs. Union 
Territory Administration, Chandigarh and (2020) 3 SCC 153 Hariniwas Gupta 
Vs. State of Bihar and another.

14. It is settled preposition of law that dismissal without conducting a 
departmental enquiry on the ground of being not reasonably practicable is open 

2012 I.L.R. 2022 M.P.Suresh Sharma Vs. State of M.P.



for judicial review [see (1993) 4 SCC 269 Union of India Vs. R. Reddappa, (1991) 
1 SCC 362 Jaswant Singh Vs. State of Punjab and others, (2003) 9 SCC 75 
Sahadeo Singh Vs. Union of India].

15. In the present case, a written complaint dated 08.09.2021 was filed by one 
Pankaj Shrivastava, BJP Mandal Adhyaksh, Bari stating that the petitioners' in an 
intoxicated condition misbehaved with Mr. Surendra Tiwari and without any 
reason took him to the police station, due to their action, the image of Mr. Surendra 
Tiwari has been tarnished, therefore, petitioners be immediately suspended. There 
is no allegation in the complaint that Mr. Surendra Tiwari was handcuffed or his 
mobile or specs were broken.

16. Complaint filed by Mr. Pankaj Shrivastava is reproduced as under :-.

izfr]
 Jheku iqfyl v/kh{kd egksn;
 ftyk jk;lsu ¼e-iz-½

fo"k;%& vHknz O;ogkj djus ckorA

egksn;]

mijksDr fo"k;karxZr ys[k gS fd eSa izkFkhZ ckMh dk fuoklh gwaA

;g fd ckMh uxj ds izfr"B O;fDr Hkktik iwoZ ftyk v/;{k 
lEekuh; Jh lqjsUnz frokjh ds lkFk jkf= esa u’ksa dh gkyr esa Fkkuk 
izHkkjh ds’ko ’kekZ iz/kku vkj{kd lqjs’k 'kekZ vkj{kd dqnq’k }kjk 
vHknz O;ogkj fd;k x;s osotg Fkkuk esa ys tkdj cSBk;kA

;g fd rhuksa u’ks dh gkyr esa buds }kjk fd;s vHknz O;ogkj ls
lEekuh; Jh lqjsUnz frokjh th izfr"Bk /kwfey gqbZ gSA

;g fd Hkktik eaMy ds leLr dk;Z drkZvksa esa Hkkjh jks"k mijksDr
rhuksa dks rRdky fuyafcr fd;k tk,A

Jh eku ds le{k dk;Zokgh ds fy, vkosnu i= izLrqr gSA

     Hkonh;
     iadt JhokLro
    Hkktik eaMy v/;{k ckMh

17. Pursuant to this complaint, immediate action was taken and petitioner No.1 
was suspended on the same day, i.e., 08.09.2021 and petitioner No.2 on the next 
day, i.e., 08.09.2021 and  petitioner No. 2 on the next day, i.e., 09.09.2021. On the 
same day, Narendra Singh Rathore, SDOP Bari was directed to conduct the 
preliminary enquiry but within hours that order was modified and Amrit Meera, 
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Addl. Superintendent of Police, Raisen was appointed as Preliminary Enquiry 
Officer, who within four days submitted his report on 12.09.2021 and thereafter 
within seven days, the petitioners were dismissed from service.

18. A perusal of impugned order reveals that the enquiry was dispensed with 
for two reasons :- (i) the petitioners have given threats to the complainant to take back 
the complaint, hence there is a possibility that in future they will try to influence 
the enquiry, (ii) the main witnesses of the police enquiry are police personnels 
posted at the police station and there is a possibility that they could be influenced, 
and will not come forward to record their statements.

19. In my considered opinion, these reasons are based on extraneous 
considerations and political pressure and totally not sufficient for dispensing with 
regular departmental enquiry. Indisputedly, the preliminary enquiry was duly 
conducted and there was no allegation that the department found any difficulty in 
examining the witnesses in the said enquiry. If a preliminary enquiry could be 
conducted, I failed to see any reason, why a formal departmental enquiry could 
not have been initiated against the petitioners. Thus, I am of the opinion that the 
enquiry has been dispensed with by invoking Article 311(2)(b) of the Constitution 
of India without any valid reason.

20. In Suresh Kumar Vs. State of Haryana and others (2005) 11 SCC 525, the 
Supreme Court has observed that a reasonable opportunity of hearing enshrined 
in Article 311(2) of the Constitution of India would include an opportunity to the 
delinquent to defend himself and establish his innocence by cross- examining the 
witness produced against him and by examining the defence witness in his favour, 
if any. This can do only if enquiry is held where he has been informed of the 
charges levelled against him.

21. Dismissal from service is a major penalty. In the present case, before 
passing the order of dismissal for the alleged act of misconduct by the petitioner, 
the respondent should have issued a show cause notice to the petitioners, calling 
upon them to show cause as to why the order of dismissal should not be passed 
against them. Further more, the termination order is vitiated since it is disproportionate 
to the gravity of misconduct alleged against them. I am of the view that since the 
department has not followed the principle of natural justice and has acted 
arbitrarily and capriciously while inflicting the punishment of dismissal from 
service upon the petitioners, the same is vitiated in law and liable to be set aside.

22. In the result, the petitions are allowed, the impugned order is set aside. The 
petitioners are reinstated in service.

23. It is made clear that this order shall not preclude the competent authority 
from taking action against the petitioners in accordance with law. Payment of 
back wages shall abide by the result of such enquiry.

I.L.R. 2022 M.P.Suresh Sharma Vs. State of M.P.



24. With the aforesaid, the petitions are allowed.

Petition allowed

I.L.R. 2022 M.P. 2015 (DB)
Before Mr. Justice Ravi Malimath, Chief Justice 

& Mr. Justice Vishal Mishra
WP No. 2640/2004 (Jabalpur) decided on 1 August, 2022

BIRLA CORPORATION LTD. (M/S) & anr.  …Petitioners

Vs.

STATE OF M.P. & ors.        …Respondents

A. Stamp Act, Indian (2 of 1899), Section 26, proviso and Mines 
and Minerals (Development and Regulation) Act (67 of 1957), Section 9A – 
Dead Rent – Determination – Held – There is a distinction between royalty 
and dead rent and proviso to Section 26 of 1899 Act is clearly attracted in case 
of mining lease – Dead rent is required to be calculated only on basis of 
ascertained royalty to be charged from leaseholder at the very initial stage – 
Petition dismissed.     (Paras 21, 22 & 28 to 30) 

d- LVkEi vf/kfu;e] Hkkjrh; ¼1899 dk 2½] /kkjk 26] ijarqd ,oa [kku vkSj 
[kfut ¼fodkl vkSj fofu;eu½ vf/kfu;e ¼1957 dk 67½] /kkjk 9A & vfuok;Z HkkVd & 
fu/kkZj.k & vfHkfu/kkZfjr & jkW;YVh rFkk vfuok;Z HkkVd eas varj gS rFkk 1899 ds 
vf/kfu;e dh /kkjk 26 dk ijarqd [kuu iV~Vk ds izdj.k eas Li"V :i ls vkdf"kZr gksrk 
gS & vfuok;Z HkkVd dh x.kuk dsoy izkjafHkd pj.k esa iV~Vk /kkjd ls yh tkus okyh 
fuf'pr jkW;YVh ds vk/kkj ij dh tkuh vko';d gS & ;kfpdk [kkfjtA 

B. Constitution – Article 226 – Ultra Vires – Held – Provision 
cannot be declared ultra vires owing to personal inconvenience – It is the 
basic intention of the legislature which is required to be seen.   (Para 25)

[k- lafo/kku & vuqPNsn 226 & vf/kdkjkrhr & vfHkfu/kkZfjr & O;fDrxr 
vlqfo/kk ds dkj.k mica/k vf/kdkjkrhr ?kksf"kr ugha fd;k tk ldrk & ;g fo/kkf;dk 
dk ewy vk'k; gS ftls ns[kus dh vko';drk gSA 

Cases referred:

 AIR 1960 Madhya Pradesh 129, AIR 1965 SC 177, 1986 (Suppl.) SCC 20, 
1986 MPLJ 200, WP No. 997/2015 decided on 01.04.2016 (DB), (1985) 2 SCC 
279, (1990) 2 SCC 231, WP No. 1539/2018 decided on 22.04.2021 (FB), (1976) 
21 MPLJ 759.

Kishore Shrivastava with Atul Choudhari, for the petitioners. 
Amit Seth, Dy. A.G. for the respondents. 
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O R D E R

The Order of the Court was passed by :
VISHAL MISHRA, J.:- The present petition has been filed challenging the validity 
of the Circular No.F-19-192/92/12/2 dated 15.03.1993 issued by the Department 
of Mineral Resources, Government of Madhya Pradesh, Bhopal (M.P.), whereby 
the procedure has been laid down for computation of the stamp duty exigible, 
inter alia, for execution of a fresh deed of mining lease prescribed in Form “K” 
under Rule 31 of the Mineral Concession Rules, 1960.

2. It is the case of the petitioners that the petitioner No.1/Company which is 
registered under the Companies Act, 1956 owns a Cement Industrial Undertaking 
in the name and style as M/s. Satna Cement Works, Tehsil Raghuraj Nagar, 
District Satna in the State of Madhya Pradesh. Petitioner No.2 is the shareholder 
of the petitioner No.1 carrying on business through the agency of the petitioner 
No.1. The cement units are registered under the Factories Act, 1948 for using 
limestone as a major raw material for manufacture of cement. Looking to the 
requirement of mineral for production of cement, the petitioner No.1 applied for 
grant of lease of limestone under the relevant provisions of the Mines and 
Minerals (Development and Regulation) Act, 1957 (hereinafter referred to as “the 
MMDR Act”) for an area of 56.27 Hectare in Village Birhauli, Tehsil Raghuraj 
Nagar, District Satna (M.P.). On 11.02.2004, a fresh lease was granted to the 
petitioner No.1 in pursuance to the execution of an agreement and registration of 
mining lease in Form “K” vide letter dated 02.07.2004 (Annexure P/2). He was 
directed to pay, inter alia, a stamp duty of Rs.4,32,00,000/- (Rupees Four Crores 
Thirty Two Lacs) by considering the anticipated amount of royalty payable at the 
rate of Rs.40/-per ton likely to be paid per annum in future by the prospective 
lessee.

3. It is argued that the demand which has been raised by the respondent 
department is on the higher side and is contrary to the relevant provisions, as the 
lease and the rent are two different concepts. It is argued that the lease defined 
under Section 105 of the Transfer of Property Act, 1882 being a transfer of right to 
enjoy such property is made for a certain time, expressed, implied or in perpetuity 
on consideration of a price paid or promised, or of money, a share of crops, service 
or any other thing of value, to be rendered periodically or on specified occasions 
to the transferor by the transferee who accepts the transfer on such terms.

4. It is argued that Section 9 of the MMDR Act provides royalty in respect of 
mining lease and Section 9A of the MMDR Act provides dead rent to be paid by 
the lessee. It is submitted that the 'royalty' is charged on any mineral removed or 
consumed by him or by his agent, manager, employee, contractor or sub-lessee 
from the leased area at the rate for the time being specified in the Second Schedule 
in respect of that mineral and the dead rent in terms of Section 9A of the MMDR 
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Act is the amount payable to the State Government every year at such rate as may 
be specified by for the time being in the Third Schedule, for all the areas included 
in the instrument of lease. A proviso has been added that the holder of such mining 
lease becomes liable under Section 9 of the MMDR Act to pay royalty for any 
mineral removed or consumed by him or by his agent.

5. It is argued that the dead rent is being charged in anticipation of the mineral 
which is to be extracted and is being charged on the basis of royalty, which is not 
permissible. The cogent reading of all the relevant provisions of the aforesaid 
statute, Section 9A and Third Schedule under the MMDR Act, Clause 2 Part-V of 
the mining lease deed in the statutory Form “K”, Article 35 of Schedule 1A of 
Indian Stamp Act, 1899 (herein after referred as “the Act of 1899”) or Article 33 of 
Schedule 1A of the Act of 1899, requires execution and registration of the instant 
lease in Form “K” on payment of stamp duty on the basis of the annual rent for 
value of demised land under the lease by considering only annual dead rent.It is 
submitted that the concept of 'royalty' and the concept of 'dead rent' are two 
different aspects. Royalty and dead rent are being defined differently. Placing 
reliance upon a case of Surajdin Laxmanlal Vs. State of Madhya Pradesh reported 
in AIR 1960 Madhya Pradesh 129, it is argued that the “royalty has been defined 
as a pro-rata payment to a grantor or lessor, on the working of the property leased, 
or otherwise on the profits of the grant or lease”. Therefore, the royalties are the 
payments which the Government may demand for appropriation of mineral or any 
other property belonging to the Government, meaning thereby, the royalties are 
being charged towards removal of articles in proportion to quantity removed, and 
the basis of the payment is an agreement.

6. Further placing reliance upon the judgment passed by Hon'ble Supreme 
Court in a case of H.R.S.Murthy Vs. The Collector of Chitoor and Another 
reported in AIR 1965 SC 177 wherein the concept of expression royalty was 
considered by Hon'ble Supreme Court. It is pointed out that Hon'ble Supreme 
Court in the aforesaid case held that 'royalty' which follows the expression 'lease 
amount' is something other than the return to the lessor or licensor for the use of 
the land surface and represents as it normally connotes the payment made for the 
materials or minerals won from the land.

7. Further placing reliance upon paragraph 35 of the judgment passed by 
Hon'ble Supreme Court in the case of D.K.Trivedi & Sons and Others Vs. State of 
Gujarat and Others reported in 1986 (Suppl.) SCC 20 dealing with the expression 
dead rent and royalty, it is argued that both the concepts are different. The dead 
rent payable on a mining lease in addition to royalty so called because it is payable 
whether the mine is being worked or not. The 'rent' means when a mine, quarry, 
brick-works, or similar property is leased, the lessor usually reserves not only a 
fixed yearly rent but also a royalty or galeage rent, consisting of royalties varying 
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with the quantity of minerals, bricks, etc., produced during each year. The fixed 
rent is called as a dead rent. It is argued that the rent is an integral part of the 
concept of a lease. It is a consideration moving from the lessee to the lessor for 
demise of the property to him. The 'royalty' is being calculated on the basis of the 
mineral which has been extracted whereas, the 'dead rent' is calculated on the basis 
of the area leased. Thus, both the concepts are different.

8. Counsel appearing for the petitioners has drawn attention of this Court to 
Section 26 of the Act of 1899 which relates to valuation of the stamp duty on the 
instruments. In terms of Section 26 of the Act of 1899, if the subject matter of any 
instrument which is chargeable with ad-valorem duty could not have been 
ascertained at the date of its execution or first execution, nothing shall be 
claimable under such instrument. The stamp which is actually used at the date of 
such execution have been sufficient. It is argued that the stamp duty on the dead 
rent is being calculated on the basis of the royalty which is required to be paid, but 
the fact remains that the royalty is totally dependent upon the amount of mineral 
which is to be extracted and the same cannot be ascertained at the time of 
execution of an agreement of the lease at initial stage, therefore, charging of the 
stamp duty on the basis of royalty as a dead rent is not permissible. It is argued that 
the dead rent as well as the royalty are two different things and the applicability of 
two different things the 'dead rent' cannot be charged upon the quantity of the 
mineral which has been extracted. The 'dead rent' is charged only on the area 
which is being leased out.

9. It is submitted that 'dead rent' and 'royalty' are both returned to the lessor in 
respect to the area which has been leased and dead rent can be described as a 
minimum amount paid to the lessor but the amount of royalty varied and it is on 
the basis of the quantity of the mineral extracted or removed from the area leased 
out. In such circumstances, both cannot be calculated. It is further argued that 
there may be instances that the lease has been granted and agreement has been 
executed, but the actual work of extraction of mineral does not take place for a 
considerable period then in such circumstances, no royalty could be charged. 
Therefore, it is not possible to ascertain the 'dead rent' on the basis of the 'royalty'. 
In such circumstances, considering the provisions of Sections 9, 9A of the MMDR 
Act and Section 26 of the Act of 1899, the provisions of Article 33 of Schedule 1A 
of the Act of 1899 be declared as ultra vires and unconstitutional and to quash the 
circular and the demand notice Annexures P/1 and P/2 and has prayed for 
declaring the proviso to Section 26 of the Act of 1899 as not applicable with 
respect to execution and registration of new lease deed in form “K”.

10. Per contra, counsel appearing for the State has vehemently opposed the 
contention and has argued that the royalty and the dead rent are two different 
aspects. Royalty is to be charged on the basis of the mineral which has been 
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extracted and the dead rent is to be charged at the very initial stage at the time of 
execution of agreement. The question that whether the dead rent is to be charged 
on the basis of the royalty was considered by the Division Bench of the Court in 
the case of Steel Authority of India Ltd. Bhilai Vs. Collector of Stamps, Bilaspur 
reported in 1986 MPLJ 200 wherein provision of Section 26 Act of 1899, 
provisions of Minor Concession Rules, 1960 coupled with Article 2 (16) and 
Section 1A and Article 15 of the Stamp Act of 1899 were taken into consideration 
and it was held that the dead rent has to be charged in accordance with law on the 
royalty basis. The aforesaid issue was further considered by the Division Bench in 
the case of M/s.BCC Finance Ltd. Vs. State of M.P. & Ors. passed in Writ Petition 
No.997 of 2015 decided on 01.04.2016 wherein the Division Bench has again 
held that the lease documents being value of more than Rs.100/- are compulsorily 
registerable under Section 17 of the Registration Act and liable to pay stamp duty 
@ 4% as per Section 1A of Article 33 of the Act of 1899.

11. It is argued that the provisions of Section 26 of the Act of 1899 and the 
proviso appended thereto, are required to be seen. The proviso clearly says that in 
case of lease of a mine in which royalty or share of mineral is received as a rent or a 
part of rent, it shall be sufficient to have estimated such royalty of value of such 
share for the purpose of stamp duty. It is further contended that the proviso to 
Section 26 of the Act of 1899 is applicable in the case of mine lease. Both the 
aforesaid judgments have considered Section 26 of the Act of 1899 and its 
proviso. He has further drawn attention of this Court to Section 9A of the MMDR 
Act and has argued that the dead rent is to be paid by the lease holder to the State 
Government every year at such a rate which has been specified for the time being 
in the Third Schedule. It is further provided that he shall be liable to pay either 
such royalty or the dead rent in respect of the area whichever is greater. When he 
becomes liable under Section 9 of the MMDR Act to pay royalty for the mineral 
removed or consumed by him, the aforesaid Section was inserted by the Act 56 of 
1972 and is applicable with effect from 12.09.1972 and since then the same has 
been continuously followed.

12. It is argued that proviso to Section 26 of the Act of 1899 specifically deals 
with the situation of levy of stamp duty and it is required to be read independently. 
Similarly Entry 38 of Schedule 1A which is appended to the Act of 1899 which 
specifically provide for the purpose of article royalty to be treated as the rent for 
computation of the stamp duty in cases of mining lease. It is argued that the 
aforesaid provision was in existence since its perception of enactment and in the 
year 2015, the clarification by way of an explanation has been incorporated. The 
explanation does not leave out any doubt on the issue for the purpose of 
computation of stamp duty to be levied on the registration of mining lease. The 
proviso to Section 26 of the Act  of  1899  would be applicable and computation 
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of the stamp duty is to be quantified on the basis of anticipated royalty to be paid 
on mining lease for the period in question. It is further contended that at the time of 
filing of an application for grant of lease and prior to executing a document, a 
declaration has to be made that how much extraction of mineral can be made from 
the proposed area to be leased out. On the aforesaid basis, the calculation towards 
the royalty is being made and the dead rent has been charged on the basis of the 
royalty. It is argued that the dead rent is a minimum guaranteed amount to be paid 
to the State Government once the mining lease agreement is being executed. 
There are instances that the mining lease is being executed and no extraction of 
any mineral has been carried out for a considerable long period. It does not give 
any liberty to the lease holder not to pay any dead rent to the Government. He is 
required to pay the dead rent on the anticipated royalties. The dead rent is charged 
on the total area which is being leased out. It is not sure that from the whole leased 
out area the mineral has been extracted therefore, dead rent and royalty are two 
different things.

13. D.K.Trivedi & Sons and Others (supra), It is pointed out that in the case of 
Hon'ble Supreme Court has considered the concept of royalty and dead rent and 
has defined the same. Hon'ble Supreme Court has held that the dead rent has “a 
minimum guaranteed amount of royalty per year payable, as per rules or the 
agreement under the mining rules, meaning, thereby, a lessee is under obligation 
to pay the surface rent, dead rent and royalty to the lessor are usual covenants to be 
found in the mining lease. Hon'ble Supreme Court has further considered the 
object and reason of Legislative Bill, 83 of 1972 for inserting provisions Section 
9A of the MMDR Act with a view to prohibit the Central Government from 
enhancing the date of dead rent more than once during the period of four years. In 
such circumstances, provisions of Section 9A of the MMDR Act are rightly being 
inserted.

14. It is argued that for declaring proviso as ultra vires, the personal grievances 
cannot be taken into consideration as a proviso has been added to Section 26 of the 
Act of 1899 and the same has to be dealt independently as has been held by 
Hon'ble Supreme Court in the case of Motiram Ghelabhai (dead) through LRs & 
Ors. Vs. Jahan Nagar (dead) through LRs & Anrs. reported in (1985) 2 SCC 279. 
Further placing reliance upon the judgment passed in the case of Keshavji Ravji & 
Co. Vs. CIT reported in (1990) 2 SCC 231 with respect to an explanation being 
inserted as explanation 6 to the Entry No.38 Schedule 1A appended to the Act of 
1899, it is argued that the explanation generally speaking the meaning of a certain 
phrase, the expression contained in a statutory provisions. He has prayed for 
dismissal of the writ petition.

15. Heard the learned counsel for the parties and perused the record.
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16. It is the case of the petitioners that the royalty and the dead rent are two 
different aspects. The dead rent cannot be charged only on the basis of royalty, as 
the dead rent is to be charged at the very initial stage at the time of executing leased 
documents, whereas, the royalty is to be charged on the basis of the mineral which 
has been extracted from the lease area.

17. Relevant provisions dealing with the aforesaid aspect are Sections 9 and 
9A of the MMDR Act which was inserted by the Act 56 of 1972 with effect from 
12.09.1972 as well as Section 26 of the Act of 1899 are required to be seen.

“9. Royalties in respect of mining leases.—

(1) The holder of a mining lease granted before the 
commencement of this Act shall, notwithstanding anything 
contained in the instrument of lease or in any law in force at 
such commencement, pay royalty in respect of any 1[mineral 
removed or consumed by him or by his agent, manager, 
employee, contractor or sub-lessee] from the leased area after 
such commencement, at the rate for the time being specified in 
the Second Schedule in respect of that mineral.

(2) The holder of a mining lease granted on or after the 
commencement of this Act shall pay royalty in respect of any 
2[mineral removed or consumed by him or by his agent, 
manager, employee, contractor or sub-lessee] from the leased 
area at the rate for the time being specified in the Second 
Schedule in respect of that mineral. 2[(2A) The holder of a 
mining lease, whether granted before or after the 
commencement of the Mines and Minerals (Regulation and 
Development) Amendment Act, 1972, shall not be liable to pay 
any royalty in respect of any coal consumed by a workman 
engaged in a colliery provided that such consumption by the 
workman does not exceed one-third of a tonne per month.]

(3) The Central Government may, by notification in the 
Official Gazette, amend the Second Schedule so as to enhance 
or reduce the rate at which royalty shall be payable in respect of 
any mineral with effect from such date as may be specified in the 
notification: 3[Provided that the Central Government shall not 
enhance the rate of royalty in respect of any mineral more than 
once during any period of 4[three years].”

“9A. Dead rent to be paid by the lessee.—

(1) The holder of a mining lease, whether granted before or 
after the commencement of the Mines and Minerals (Regulation 
and Development) Amendment Act, 1972, shall notwithstanding 
anything contained in the instrument of lease or in any other law 

2021I.L.R. 2022 M.P. Birla Corporation Ltd. (M/s) Vs. State of M.P. (DB)



for the time being in force, pay to the State Government, every 
year, dead rent at such rate, as may be specified, for the time 
being, in the Third Schedule, for all the areas included in the 
instrument of lease: Provided that where the holder of such 
mining lease becomes liable, under section 9, to pay royalty for 
any mineral removed or consumed by him or by his agent, 
manager employee, contractor or sub-lessee from the leased 
area, he shall be liable to pay either such royalty, or the dead 
rent in respect of that area, whichever is greater.

(2) The Central Government may, by notification in the 
Official Gazette, amend the Third Schedule so as to enhance or 
reduce the rate at which the dead rent shall be payable in respect 
of any area covered by a mining lease and such enhancement or 
reduction shall take effect from such date as may be specified in 
the notification: Provided that the Central Government shall 
not enhance the rate of the dead rent in respect of any such area 
more than once during any period of 2[three years].”

26. Stamp where value of subject-matter is indeterminate.—

Where the amount or value of the subject-matter of any 
instrument chargeable with ad valorem duty cannot be, or (in 
the case of an instrument executed before the commencement of 
this Act) could not have been, ascertained at the date of its 
execution or first execution, nothing shall be claimable under 
such instrument more than the highest amount of value for 
which if stated in an instrument of the same description, the 
stamp actually used would, at the date of such execution, have 
been sufficient: 54 [Provided that, in the case of the lease of a 
mine in which royalty or a share of the produce is received as the 
rent or part of the rent, it shall be sufficient to have estimated 
such royalty or the value of such share, for the purpose of stamp-
duty,—

(a) when the lease has been granted by or only behalf of 55 
[the Government], at such amount or value as the Collector 
may, having regard to all the circumstances of the case, have 
estimated as likely to be payable by way of royalty or share to 
the Government under the lease, or

(b) when the lease has been granted by any other person, at 
twenty thousand rupees a year, and the whole amount of such 
royalty or share, whatever it may be, shall be claimable under 
such lease:]

Provided also that where proceedings have been taken in 
respect of an instrument under section 31 or 41, the amount 
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certified by the Collector shall be deemed to be the stamp 
actually used at the date of execution”.

18. From the perusal of the aforesaid provisions of the MMDR Act, it is seen that the 
holder of the mining lease is required to pay royalty on the mineral extracted or 
removed by him from the leased area whereas, the dead rent in terms of Section 9A 
of the Act of MMDR Act is to be ascertained at the time of execution of the leased 
documents, irrespective of the fact whether the extraction is being carried out by 
the lease holder or not. The dead rent is the minimum guaranteed amount which is 
required to be paid to the Government in lieu of the area which has been leased 
out. The question which arises for consideration is for termination of the dead rent 
amount to be paid to the Government. The petitioners contention is that the dead 
rent cannot be charged on the basis of the royalty amount because royalty being a 
subsequent event which depends upon the extraction of a mineral from the leased 
area. A lease holder is required to make payments towards the royalty against the 
leased land. A proviso has been added that where the holder of the mining lease 
would become liable, under Section 9 of the MMDR Act to pay royalty for any 
mineral removed or consumed by him from the leased area shall be liable to pay 
either such royalty or dead rent in respect of that area whichever is greater. 
Meaning thereby, the lease holder is required to make payments towards the dead 
rent every year to the Government but as soon as the amount of royalty is more 
than the dead rent then he is liable to pay royalty amount. Section 26 of the Act of 
1899 clearly provides that in cases of mining lease, the stamp duty is to be charged 
on the basis of the estimated royalty value at the time of executing the lease deed. 
The Collector on behalf of the Government is required to ascertain the amount of 
stamp duty on the leased document.

19. Hon'ble Supreme Court in the case of D.K.Trivedi & Sons and Others 
(supra) has considered the expression 'royalty' and 'dead rent' as under:-

“Royalty"  is defined in Jowitt's "  Dictionary of English Law", 
Second Edition, at page 1595, inter alia, as :

"  Royalty, a payment reserved by the grantor of a patent, 
lease of a mine or similar right, and payable proportionately to 
the use made of the right by the grantee. It is usually a payment 
of money, but may be a payment in kind, that is, of part of the 
produce of the exercise of the right. See Rent.

“36. " Royalty "  is defined in Wharton's  "Law Lexicon "  Fourteenth 
Edition, at page 839, as :

"  Royalty, payment to a patentee by agreement on every 
article made according to his patent; or to an author by a 
publisher on every copy of his book sold; or to the owner of 
minerals for the right of working the same on every ton or other 
weight raised.
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The definition of "   r oyalty "  given in Black's  "  Law Dictionary,"  
Fifth Edition, at page 1195, is as follows :

  "Royalty. Compensation for the use of property, usually 
copyrighted material or natural resources, expressed as a 
percentage of receipts from using the property or as an account 
per unit produced. A payment which is made to an author or 
composer by an assignee, licensee or copyright holder in 
respect of each copy of his work which is sold, or to an inventor 
in respect of each article sold under the patent. Royalty is share 
of product or profit reserved by owner for permitting another to 
use the property. In its broadest aspect, it is share of profit 
reserved by owner for permitting another the use of property... 

In mining and oil operations, a share of the product or profit 
paid to the owner of the property.............

In H.R.S. Murthy v. Collector of Chittor and Anr.., [1964] 6 
S.C.R. 666, 673 this Court said that  " royalty "  normally connotes 
the payment made for the materials or minerals won from the 
land.

In Halsbury's " Laws of England", Fourth Edition in the 
volume which deals with " Mines, Minerals and Quarries", 
namely, volume 31, it is stated in paragraph 224 as follows: 

 "  224. Rents and royalties. An agreement for a lease usually 
contains stipulations as to the dead rents and other rents and 
royalties to be reserved by, and the covenants and provisions to 
be inserted in, the lease...”

The topics of dead rent and royalties are dealt with in 
Halsbury's "  Laws of England"  in the same volume under the 
sub-heading "  Consideration", the main heading being "  Property 
demised; Consideration". Paragraph 235 deals with " dead rent" 
and paragraph 236 with "  royalties" . m e relevant passages are 
as follows :

"  235. Dead rent. It is usual in mining leases to reserve both 
a fixed annual rent (otherwise known as a 'dead rent', 'minimum 
rent' or 'certain rent') and royalties varying with the amount of 
minerals worked. The object of the fixed rent is to ensure that the 
lessee will work the mine; but it is sometimes ineffective for that 
purpose. Another function of the fixed rent is to ensure a definite 
minimum income to the lessor in respect of the demise.

If a fixed rent is reserved, it is payable until the expiration of 
the term even though the mine is not worked, or is exhausted 
during the currency of the term, or is not worth working, or is 
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difficult or unprofitable to work owing to faults or accidents, or 
even if the demised seam proves to be non-existent.

"  236. Royalties. A royalty, in the sense in which the word is 
used in connection with mining leases, is a payment to the lessor 
proportionate to the amount of the demised mineral worked 
within a specific period.”

In paragraph 238 of the same volume of Halsbury's "  Laws 
of England"   it is stated : 

" 238. Covenant to pay rent and royalties. Nearly every 
mining lease contains a covenant by the lessee for payment of 
the specified rent and royalties.

Rent is an integral part of the concept of a lease. It is the 
consideration moving from the lessee to the lessor for demise of 
the property to him. Section 105 of the Transfer of Property Act, 
1982, contains the definitions of the terms  " lease,"   " lessor  " ,  " lessee,"  
  "  premium "  and  "  rent"   and is as n follows :

" 105, Lease defined. A lease of immoveable property is a 
transfer of a right to enjoy such property, made for a certain 
time, express or implied, or in perpetuity, in consideration of a 
price paid or promised, or of money, a share of crops, service or 
any other thing of value, to be rendered periodically or on 
specified occasions to the transferor by the transferee, who 
accepts the transfer on such terms. 

Lessor, lessee, premium and rent defined. The transferor is 
called the lessor, the transferee is called the lessee, the price is 
called the premium, and the money, share, service or other thing 
to be so rendered is called the rent.”

In a mining lease the consideration usually moving from the 
lessee to the lessor is the rent for the area leased (often called 
surface rent), dead rent and royalty. Since the mining lease 
confers upon the lessee the right not merely to enjoy the 
property as under an ordinary lease but also to extract minerals 
from the land and to appropriate them for his own use or benefit, 
in addition to the usual rent for the area demised, the lessee is 
required to pay a certain amount in respect of the minerals 
extracted proportionate to the quantity so extracted. Such 
payment is called "  royalty".  It may, however, be that the mine is 
not worked properly so as not to yield enough return to the 
lessor in the shape of royalty. In order to ensure for the lessor a 
regular income, whether the mine is worked or not, a fixed 
amount is provided to be paid to him by the lessee. This is called  
"  dead rent".
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  "Dead rent"  is calculated on the basis of the area leased 
while royalty is calculated on the quantity of minerals extracted 
or removed. Thus, while dead rent is a fixed return to the lessor, 
royalty is a return which varies with the quantity of minerals 
extracted or removed. Since dead rent and royalty are both a 
return to the lessor in respect of the area leased, looked at from 
one point of view dead rent can be described at the minimum 
guaranteed amount of royalty payable to the lessor but 
calculated on the basis of the area leased and not on the quantity 
of minerals extracted or removed.”

20. The Division Bench in the case of Steel Authority of India Ltd. Bhilai 
(supra) had an occasion to consider the similar issue wherein after a detailed 
discussion, the Division Bench has arrived at the conclusion that a proviso 
appended under Section 26 of the Act of 1899 is attracted in the case of mining 
lease and rent of the dead rent is to be ascertained only on the basis of the 
estimated royalty value. While considering the aforesaid Article 35 of the Act of 
1899 was taken into consideration by the Division Bench is as follows :-

“The actual controversy between the parties is really to the 
applicability of (he proviso in section 26 relating to mining 
leases. Admittedly, royalty is payable under the mining lease 
and effect of the relevant statutory provisions read along with 
Part V of the instrument of lease in Form K is that the lessee is  " liable 
to pay either such royalty or the dead rent in respect of that area, 
whichever is higher. "' This obviously is the consideration for the 
lease or, in other words, "  rent"  due thereunder from (he fessee to 
the lessor. Dead rent is to be paid in respect of the area within 
the mining lease and royalty is paid on the quantity of mineral 
extracted and removed according to the prescribed rates. 
Where no excavation and removal of the mineral is done, dead 
rent alone is payable; but in case of excavation and removal of 
the mineral royally is to be paid. It is clear that the higher of the 
two amounts is to be paid as consideration or, in other words,  " rent  " 
under the lease. The meaning of  " royalty " is well settled.  " royalty  "
in the present context means the payment made "  to the owner of 
minerals for the right of working the same on every ton or other 
weight raised. " R oyalty is a payment to the lessor proportionate 
to the amount of the mineral worked; it is paid in addition to 
dead rent and surface rent and is a normal feature of mining 
leases. This is the meaning of  "  royalty"  stated in Surajdin 
Laxman V/s. State of M. P. (1960 MPLJ 39) and B. B. Saha v. 
State Govt. of M. P. , Bhopal (1969 M. P. L. J.128) on the basis of 
references mentioned therein.
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5 It would be useful to refer to the definition of "  lease"  in 
section 2 (16) of the stamp Act wherein an inclusive definition is 
given stating that it means a lease of immovable property. The 
expression " lease"  used in the Stamp Act has, therefore, to be 
understood as defined in section 105 of the Transfer of Property 
Act in Chapter V relating to leases of immovable property. The 
definition of "  lease"  in section 105 of the Transfer of Property 
Act shows that it is a transfer of a right to enjoy such property in 
consideration of a price paid and that the consideration given 
by the lessee to the lessor under the lease, called by whatever 
name, is the " rent". It is, therefore, obvious that the royalty 
payable under the mining lease by the lessee to the lessor is the         
 " rent " or at least a part of the rent payable under the mining 
lease. The primary contention on behalf of the petitioners that 
royalty is not "  rent"  or a part thereof is clearly untenable. This 
view is fully supported by the decisions in Low cv- to. V/s. Jyoti 
Prasad : (A. I. R.1931 PC 299) and Tarkeshwar Sio Thakur Jiu 
V/s. B. D. Dey and Co. (A. I. R.1979 S. C.1669 ).

6 section 26 of the stamp Act applies when the value of the 
subject-matter is indeterminate and ad valorem duty is 
chargeable on the instrument. The amount of royalty payable 
under a mining lease cannot, therefore, be ascertained at the 
date of its execution. Royalty is payable where it is higher than 
the dead rent according to the terms of the lease itself and, as 
already indicated, royalty being consideration for the lease, it is 
rent or at least a part of the rent payable under the lease. These 
characteristics of an instrument of mining lease being beyond 
controversy and royalty being the "  rent"   or part of the rent in the 
case of a mining lease, section 26 of the stamp Act including the 
proviso therein is clearly attracted and it cannot be said that the 
rent is fixed by such lease so as to apply Article 35 (a) alone and 
exclude the applicability of section 26. The proviso in section 26 
is enacted specifically for mining leases under which royalty is 
to be paid and if the petitioners contention is accepted, it would 
not only be contrary to the settled meaning and concept of 
royalty payable under a mining lease but it would also render 
this part of section 26 as a legislative exercise in futility. Clause 
(a) of the Proviso also provides for calculating the amount or 
value of the subject-matter on the basis of estimated royalty 
likely to be payable under the lease. The mode of determining 
the value of subject-matter in such cases where the same cannot 
be ascertained with precision at the date of the execution of the 
instrument has also been provided in section 26. It cannot, 
therefore, be doubted that section 26 of the stamp Act clearly 
applies.”
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21. From the perusal of the aforesaid judgments of the Division Bench as well 
as Hon'ble Supreme Court, it is apparently clear that there is a distinction between 
royalty and the dead rent and proviso to Section 26 of the Act of 1899 is clearly 
attracted in the case of mining lease.

22. Another judgment passed by the Division Bench in the case of M/s.BCC 
Finance Ltd. (supra) has again considered the similar issue taking into 
consideration the relevant provisions of Section 26, Article 33 in Schedule 1 of the 
Act of 1899 dealing with the lease, Clause 2 (6)(7) of the Act of 1899 and Section 
17 of the Registration Act read with Section 2(16) of the Act of 1899 and has 
arrived at the conclusion that any lease being above the value of Rs.100/- is 
compulsorily registerable under Section 17 of the Registration Act and is liable to 
pay stamp duty @ 4% as per Schedule 1A of Article 33 of the Act of 1899, 
meaning thereby, the amount of stamp duty payable under the lease deed at the 
time of execution has to be ascertained in terms of relevant provisions of the Act of 
1899 as well as Section 17 of the Registration Act and also provisions of MMRD 
Act and proviso to Section 26 of the Act of 1899 is applicable to the cases of 
mining lease. Thus, it is apparently clear that the dead rent is required to be 
calculated only on the basis of ascertained royalty to be charged from the lease 
holder at the very initial stage. Hon'ble Supreme Court in the case of Motiram 
Ghelabhai (dead) through LRs & Ors (supra) has also considered the Section 26 
of the Act of 1899.

23. Counsel appearing for the State has brought to the notice of this Court the 
documents issued in the year 2015 with respect to Entry No. 38 of the Schedule 1A 
of the Act of 1899 which was inserted as Explanation 6 which clearly provides 
that for the purpose of Article, the royalty is to be treated as rent for computation 
of stamp duty in cases of mining lease. It was argued that provisions was available 
in the original Act itself but the explanation was required to be inserted just to 
avoid the confusion and litigations. The explanation inserted does not mean that 
there is any change in the original section or rule but the same is only a 
clarification given by the authorities. The meaning of words 'Explanation' or 
'Clarification' were considered by Hon'ble Supreme Court in the case of Keshavji 
Ravji & Co. Vs. CIT (supra) wherein Hon'ble Supreme Court has held as under:-

“...37.Sri Ramachandran urged that the introduction, in the 
year 1984, of Explanation I to Section 40(b) was not to effect or 
bring about any change in the law, but was intend- ed to be a 
mere legislative exposition of what the law has always been. An 
'Explanation', generally speaking, is in- tended to explain the 
meaning of certain phrases and expressions contained in a 
statutory provision. There is no general theory as to the effect 
and intendment of an Explanation except that the purposes and 
intendment of the 'Explanation' are deter- mined by own words. 
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An Explanation, depending on its language, might supply or 
take away something from the contents of a provision. It is also 
true that an Explanation may--this is what Sri Ramachandran 
suggests in this case--be introduced by way of abundant--
caution in order to clear any mental cobwebs surrounding the 
meaning of a statutory provision spun by interpretative errors 
and to place what the legislature considers to be the true 
meaning beyond controversy or doubt. Hypothetically, that 
such can be the possible purpose of an 'Explanation' cannot be 
doubted. But the question is whether in the present case, 
Explanation I inserted into Section 40(b) in the year 1984 has 
had that effect.

38. The notes on clauses appended to the Taxation Laws 
(Amendment) Bill, 1984, say that Clause 10 which seeks to 
amend Section 40 will take effect from 1st April, 1985 and will, 
accordingly, apply in relation to the assessment year 1985-86 
and subsequent years. The express prospective operation and 
effectuation of the 'Explanation' might, perhaps, be a factor 
necessarily detracting from any evincement of the intent on the 
part of the legislature that the Explanation was intended more 
as a legislative- exposition or clarification of the existing law 
than as a change in the law as it then obtained. In view of what 
we have said on point (c) it appears unnecessary to examine this 
contention any further.”

24. From the aforesaid, it is clear that the explanation inserted in the year 2015 
is clearly applicable to the case of the petitioners who have entered into a lease 
agreement almost ten years back.

25. As far as declaration of the relevant provision of the rule to be ultra vires is 
concerned, it is a settled law that the same cannot be declared as ultra vires owing 
to personal inconveniences. Interpretation of the statute from the different parts of 
the Section or the Rule are required to be considered as it is the basic intention of 
the legislature which is required to be seen. It is required to be analyzed that 
whether a particular proviso appended to a particular Section is to be read in 
consonance with the main Section or independently. In the present case, Section 
26 of the Act of 1899 deals with payment of stamp duties on the instrument and the 
proviso appended thereto it clearly speaks of the fact that the proviso is applicable 
in cases of mining lease, therefore, the proviso is only to be read with respect to the 
mining lease as an independent provision.

26. The Full Bench of this Court in the case of Arun Parmar Vs. State of 
Madhya Pradesh and Others (W.P.No.1539 of 2018) decided on 22.04.2021 has 
held as under:-
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“27. It is settled position of law that while interpreting a 
statutedifferent parts of a section of the rule have to be 
harmoniously construed so as to give effect to the purpose of the 
legislation and the intention of the legislature. Even the Full 
Bench in its judgment in Masood Akhtar (Dr.) (supra) while 
relying upon the judgment of the Supreme Court in British 
Airways vs. Union of India, (2002) 2 SCC 95 has observed that 
sub-sections of a section must be read as parts of an integral 
whole and as being interdependent and an attempt should be 
made in construing them to reconcile them if it is reasonably 
possible to do so and to avoid repugnancy. As held by the 
Supreme Court in Raj Krushna Bose vs. Binod Kanungo and 
others, AIR 1954 SC 202, a statute must be read as a whole and 
one provision of the Act should be construed with reference to 
the other provisions in the same Act so as to make a consistent 
enactment of the whole statute. Such a construction has the 
merit of avoiding any inconsistency or repugnancy either within 
a section or between a section and other parts of the statute. It is 
the duty of the courts to avoid “a head on clash” between the 
two sections of the same Act and WP/1539/18 & linked matters 
whenever it is possible to do so, to construe provisions which 
appear to conflict so that they harmonise. The Supreme Court in 
Madanlal Fakirchand Dudhediya vs. Shree Changdeo Sugar 
Mills Ltd., AIR 1962 SC 1543 has held that the rule of 
construction is well settled that when there are in an enactment 
two provisions, which cannot be reconciled with each other, 
they would be so interpreted that if possible the effect should be 
given to both. This is what is known as “rule of harmonious 
construction”.

27. The Full Bench of this Court in the case of Nagjiram Vs. Mangilal and 
Others reported in (1976) 21 MPLJ 759 has considered the powers of the Court 
with respect of interpretation of the statute and has held as under:-

“9. .......In our opinion, we cannot, in the garb of interpretation, 
make any law or amend the section. Our province is limited to 
laying down the law as it is, and not to lay down the law as it 
should be although it is not. It is the first principle of interpretation 
of Statutes that the Court must interpret the law according to the 
intention of the Legislature and the intention of the Legislature 
must be seen deposited in the language of the statute itself. It is 
not permissible for a Court to interpret a law according to a 
supposed intention of the Legislature or to add words to the 
section when its wording is plain and unambiguous. It is for 
others to amend the law or to make a new law.”
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28. In such circumstances, it is apparently clear that the proviso to Section 26 
of the Act of 1899 applicable to the mining lease is required to be read separately 
from the main Section which is dealing with imposition of stamp duty. As far as 
other documents are concerned, the explanation is also inserted by the 
Government in the year 2015 which makes it clear that the proviso is applicable in 
the cases of mining lease. On bare reading of the proviso, it is apparently clear that 
the stamp duty or the dead rent is to be charged on the basis of the amount of 
royalty to be paid.

29. In the back-drop of the aforesaid submission and the law laid down in the 
various cases coupled with the relevant provisions of MMRD Act and the Act of 
1899, the contention raised by the counsel appearing for the petitioners could not 
be accepted.

30. The writ petition sans merit and is accordingly dismissed. No order as to 
costs.

Petition dismissed

I.L.R. 2022 M.P. 2031 (DB)
Before Mr. Justice Ravi Malimath, Chief Justice & 

Mr. Justice Vishal Mishra
WP No. 19955/2022 (Jabalpur) decided on 8 September, 2022

DILIP BEHERE & anr.  …Petitioners                                                           

Vs.                                                                                                                                                                                                                                                                                   

STATE OF M.P. & ors.                 	       …Respondents                                          

A. Shram Kalyan Nidhi (Sanshodhan) (Mandal Karmchariyon Ki 
Bharti) Viniyam, M.P., 2021, Rule 4(2)(ka) – Ultra Vires – Held – Earlier, all 
promotions were made through in-service candidates and vide impugned 
notification 25% post are reserved for direct recruitment – It does not 
anyway take away or abridge any of the fundamental rights of petitioners – 
They are still entitled to compete on 75% of seats – Notification is not 
arbitrary, unreasonable or irrational – Petition dismissed.   (Paras 7 to 9)

d- Je dY;k.k fuf/k ¼la'kks/ku½ ¼e.My deZpkfj;ksa dh HkrhZ½ fofu;e] e-iz-] 
2021] fu;e 4¼2½¼ka½ & vf/kdkjkrhr & vfHkfu/kkZfjr & iwoZ esa] lHkh inksUufr;ka 
lsokjr vH;fFkZ;ksa ls gksrh Fkha ,oa vk{ksfir vf/klwpuk ds }kjk 25% in lh/kh HkrhZ ds 
fy, vkjf{kr gSa & ;g fdlh Hkh izdkj ls ;kphx.k ds ekSfyd vf/kdkjksa esa ls fdlh dks 
Nhurk ;k U;wu ugha djrk gS & os rc Hkh 75% lhVksa ij izfrLi/kkZ djus ds gdnkj gSa & 
vf/klwpuk euekuh] vuqfpr ;k vrkfdZd ugha gS & ;kfpdk [kkfjtA 

B. Constitution – Article 226 – Validity of Enactment – Scope of 
Interference – Held – A challenge to the validity of an enactment can be 
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entertained only if the same is either arbitrary, unreasonable or irrational 
and if legislature lacks competence to make the law or if it affects fundamental 
rights of petitioners.  (Para 5)

	 [k- lafo/kku & vuqPNsn 226 & vf/kfu;fefr dh oS/krk & gLr{ksi dh 
O;kfIr & vfHkfu/kkZfjr & fdlh Hkh vf/kfu;fefr dh oS/krk dks nh xbZ pqukSrh ij rc gh 
fopkj fd;k tk ldrk gS ;fn og ;k rks euekuh] vuqfpr ;k rdZghu gS rFkk ;fn 
fo/kkf;dk esa dkuwu cukus dh {kerk dk vHkko gS ;k ;fn og ;kfpdkdrkZvksa ds ekSfyd 
vf/kdkjksa dks izHkkfor djrh gSA 

Case referred:

(2012) 6 SCC 312.

Atul Kumar Rai, for the petitioners.
Rohit Jain, G.A. for the respondents. 

O R D E R

The Order of the Court was passed by  :
RAVI MALIMATH, CHIEF JUSTICE :- Petitioners are working as Class III 
employees with the Madhya Pradesh Labour Welfare Board. It is their case that 
respondent No. 2 published the Madhya Pradesh Shram Kalyan Nidhi 
(Sanshodhan) (Mandal Karmchariyon Ki Bharti) Viniyam, 2021. The same 
pertains to recruitment of Class II and Class III employees through competitive 
exams and interview etc. They are specifically aggrieved by sub-rule 2 (ka) of 
Rule 4, which reads as follows:-

^^¼d½ f}rh; Js.kh&

¼1½ lgk;d dY;k.k vk;qDr&4 in ,oa ys[kkf/kdkjh&1 in dk in gS 
tks] f}rh; Js.kh dk gksxkA lgk;d dY;k.k vk;qDr inksa esa 25 
izfr'kr lh/kh Hkjrh ls ,oa 75 izfr'kr inksUufr ls Hkjs tk;sxsaA tcfd 
ys[kkf/kdkjh dk in 'kklu }kjk ¼foRr foHkkx½ ls izfrfu;qfDr ls Hkjk 
tkosxkA**

2. The same would indicate that the promotion to Class II from Class III for 
the post of Assistant Welfare Commissioner will be done by providing 75% 
promotion to in-service candidates and 25% through direct recruitment. It is a 
case of the petitioners that by promulgation of the said Rules, the chances of the 
petitioners are vastly affected. That the earlier Rule of 1984 provided for 100% 
promotion from in-service candidates. The same has been reduced to 75%. 
Therefore, the instant petition was filed seeking for a writ of certiorari to declare 
the impugned gazette notification as ultra vires and consequential reliefs.

2032 I.L.R. 2022 M.P.Dilip Behere Vs. State of M.P. (DB)



3. We have heard the learned counsel for the petitioners. The sum and 
substance of the ground urged by the learned counsel is that by virtue of impugned 
notification the chances of the petitioners are affected.

4. On hearing the learned counsels, we do not find any merit in this petition. 
The prayer sought for by the petitioners is for a writ of certiorari to declare the 
impugned gazette notification as ultra vires and consequential reliefs.

5. Any enactment that is sought to be challenged, can be entertained only if 
the same is either arbitrary, unreasonable or irrational and whether the legislature 
has competence to make the law or it affects fundamental rights of the petitioners. 
We do not find that any of these exists in the instant case. The only plea of the 
petitioners is that their chances of promotion are affected by the same. We do not 
find the same to be a ground to declare the impugned notification as ultra vires.

6. The Hon'ble Supreme Court in the judgment reported as (2012) 6 SCC 312 
in the case of State of Madhya Pradesh Vs. Rakesh Kohli and another held in para 
17 as under:-

17. This Court has repeatedly stated that legislative enactment 
can be struck down by Court only on two grounds, namely (i), 
that the appropriate Legislature does not have competency to 
make the law and (ii), that it does not take away or abridge any 
of the fundamental rights enumerated in Part - III of the 
Constitution or any other constitutional provisions. In 
Mcdowell and Co.2 while dealing with the challenge to an 
enactment based on Article 14, this Court stated in paragraph 
43 of the Report as follows : (SCC pp.737-38)

“....... A law made by Parliament or the legislature can be struck 
down by courts on two grounds and two grounds alone, viz., (1) 
lack of legislative competence and (2) violation of any of the 
fundamental rights guaranteed in Part III of the Constitution or 
of any other constitutional provision. There is no third ground 
.... .... if an enactment is challenged as violative of Article 14, it 
can be struck down only if it is found that it is violative of the 
equality clause/equal protection clause enshrined therein. 
Similarly, if an enactment is challenged as violative of any of the 
fundamental rights guaranteed by clauses (a) to (g) of Article 
19(1) , it can be struck down only if it is found not saved by any of 
the clauses (2) to (6) of Article 19 and so on. No enactment can  
be struck down by just saying that it is arbitrary or 
unreasonable. Some or other constitutional infirmity has to be 
found before invalidating an Act. An enactment cannot be struck 
down on the ground that court thinks it unjustified. Parliament 
and the legislatures, composed as they are of the representatives 
of the people, are supposed to know and be aware of the needs of 
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the people and what is good and bad for them. The court cannot 
sit in judgment over their wisdom........”  (Emphasis supplied)

7. Therefore, in the absence of any of the reasons that constitutes a ground to 
declare the enactment to be ultra vires, no relief can be granted. There is also no 
material to indicate that the impugned gazette notification is arbitrary, 
unreasonable or irrational. Hence, we are of the view that the petitioners would 
not be entitled to the relief sought for by them. Even otherwise, in terms of the 
impugned notification, 25% of the promotion would be governed by the direct 
recruitment, which earlier to the amendment was nil. Earlier, all promotions were 
made through in- service candidates whereas vide impugned notification, 25% of 
the posts are reserved for direct recruitment. This is probably intended to enhance 
better administration and also to ensure that the direct recruits have also an 
opportunity for appointment. It does not in any way take away or abridge any of 
the fundamental rights of the petitioners. They are still entitled to compete for 
promotion of the 75% of the seats reserved for promotion. 

8. Hence, we do not find any ground to entertain this petition.

9. For the aforesaid reasons, the petition being devoid of merit is dismissed.

Petition dismissed

I.L.R. 2022 M.P. 2034
Before Mr. Justice S.A. Dharmadhikari

MP No. 2448/2022 (Jabalpur) decided on 29 August, 2022

OMPRAKASH AGRAWAL & ors.       	          …Petitioners

Vs.

SANDEEP KUMAR AGRAWAL & anr.                          	   …Respondents

A. Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 – 
Appointment of Commissioner – Held – Court below erred in appointing 
Commissioner in as much as collection of evidence cannot be permitted while 
deciding application under Order 39 Rule 1 & 2 CPC – Application has to be 
decided prima facie on three sound principles of law – Impugned order set 
aside – Petition allowed.   (Para 13)

d- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 39 fu;e 1 o 2 & dfe'uj 
dh fu;qfDr & vfHkfu/kkZfjr & fupys U;k;ky; us dfe'uj dh fu;qfDr esa =qfV dkfjr 
dh gS D;ksafd vkns'k 39 fu;e 1 rFkk 2 fl-iz-la- ds vkosnu ij fu.kZ; djrs le; lk{; 
ds laxzg.k dh vuqefr ugha nh tk ldrh & vkosnu dks izFke n`"V~;k fof/k ds rhu 
rdZlaxr fl)karksa ij fu.khZr fd;k tkuk pkfg, & vk{ksfir vkns'k vikLr & ;kfpdk 
eatwjA 
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 B. Civil Procedure Code (5 of 1908), Section 151 and Order 39 Rule 
1 & 2 – Scope & Jurisdiction – Held – Status quo order could not have been 
granted by Court exercising powers under Section 151 CPC when there is an 
express provision under the Code.   (Para 13)

[k- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 151 ,oa vkns'k 39 fu;e 1 o 
2 & O;kfIr o vf/kdkfjrk & vfHkfu/kkZfjr & /kkjk 151 fl-iz-la- ds varxZr 'kfDr;ksa dk 
iz;ksx djrs gq, U;k;ky; }kjk ;FkkfLFkfr vkns'k ugha fn;k tk ldrk tc lafgrk ds 
varxZr ,d vfHkO;Dr mica/k gksA 

C. Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 – 
Principles – Discussed & explained.  (Para 12)

x- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 39 fu;e 1 o 2 & fl)kar & 
foosfpr ,oa Li"V fd;k x;kA 

Cases referred:

 2018 (3) MPLJ 641, AIR 1962 SC 527, WP No. 7830/2012 decided on 
08.04.2022, WP No. 1915/2014 decided on 03.04.2018, 2011 (2) MPLJ 576, 1994 
MPLJ 783, (2010) 8 SCC 329.

Rajas Pohankar, for the petitioners.
Amit Seth, for the respondent No. 1.

O R D E R

S.A. DHARMADHIKARI, J.:- Heard finally with the consent of both the 
parties.

In this petition under Article 227 of the Constitution of India, the 
petitioners have assailed the legality, validity and propriety of the order dated 
20.05.2022 (Annexure P/1) passed in Miscellaneous Civil Appeal No.39/2022 by 
the Court of III Additional Judge to I Additional District Judge, Katni (M.P.), 
whereby the Appellate Court has reversed the order of the learned trial Court 
dated 05.04.2022, which had rejected the application under Order 39 Rule 1 and 2 
of the Civil Procedure Code (hereinafter shall be referred to as “Code”) seeking 
temporary injunction.

2. Brief facts leading to filing of this case are that the respondent 
No.1/plaintiff filed a suit for declaration and permanent injunction against the 
petitioners/defendants, which was registered as RCS A/07/2022 alongwith the 
application under Order 39 Rule 1 and 2 of the Code. It is sated (sic: stated) in the 
plaint that petitioner No.1 and respondent No.1 are real brothers and petitioners 
No.2 and 3 are real sons of petitioner No.1. It is also stated in the plaint that 
respondent No.1/plaintiff is the  owner of  5111 sq.ft. of land, out of which land 
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admeasuring 15 X 25 sq.ft. has been sold by him to Mr. Rohit Gupta and Mr. Vikas  
Kumar  Gupta. After that only  0.045 hectares is remaining with the  plaintiff. It is also 
averred in the plaint that petitioner No.1, who is real brother of the plaintiff has 
purchased the adjoining area of 0.017 hectares out of the same Khasra No.186/1. 
The plaintiff in support of his claim has filed Najri Naksha showing his land as 
ABCDEFGH and the land admeasuring 15 X 25 sq.ft. sold by him as DEIJ and 
the suit portion has been shown as FGKI admeasuring 26 X 35 sq.ft.. It is also 
averred that the petitioners/defendants on 11.02.2022 at around 12'o Clock in day 
have taken possession of the aforesaid plot and started demolishing the portion of 
land belonging to plaintiff shown as FGKI.

3. The petitioners entered their appearance and file reply to the injunction 
application stating that the suit land has wrongly been shown as owned and 
possessed by the plaintiff and the suit land has been purchased by the petitioners 
by way of registered sale deed. The matter was heard on the application for 
temporary injunction and vide order dated 05.04.2022 (Annexure P/4), the 
learned trial Court dismissed the application filed by the respondent 
No.1/plaintiff holding that Najri Naksha produced by respondent No.1/plaintiff 
and the one produced by the petitioners/defendants alongwith their sale deed does 
not make out a case for grant of injunction. Learned trial Court further held that 
there is no material to show that respondent No.1/plaintiff is the owner and in 
possession of the disputed land. Being aggrieved, the respondent No.1 challenged 
the aforesaid order dated 05.04.2022 in Appeal under Order 43 Rule 1 of the Code 
before District Judge, Katni. Vide the impugned order dated 20.05.2022, the 
lower Appellate Court reversed the order dated 05.04.2022 and allowed the 
application under Order 39 and Rule 1 and 2 of the Code. Being aggrieved, the 
present petition has been filed. 

4. Learned counsel for the petitioners submitted that the learned Appellate 
Court has travelled beyond the scope of Order 39 Rule 1 and 2 of the Code by 
directing appointment of Commissioner for demarcation of the suit land, which 
was never prayed by respondent No.1/plaintiff. The learned Appellate Court has 
also granted status quo in the matter under Section 151 of the Code, which could 
not have been exercised in view of the fact that there is an express provision under 
Order 39 Rule 1 and 2 of the Code and the said application has been kept pending. 
He further contended that the application under Order 39 Rule 1 and 2 of the Code 
has to be decided on the three sound principles i.e.:

(i) Whether plaintiff has a prima facie case;

(ii) Whether balance of convenience is in favour of the plaintiff;

(iii) Whether the plaintiff would suffer irreparable injury if temporary 
injunction is declined.
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5. In the present case, appointment of Commissioner can be directed only 
after recording of evidence, whereas the Appellate Court has exceeded its 
jurisdiction by directing appointment of Commissioner and also exercising power 
for granting status quo under Section 151 of the Code, which could not have been 
done.

6. Learned counsel for the petitioners has relied on the judgment of the Apex 
Court in the case of Alok Vs. Smt. Shashi Somani and others as reported in 2018(3) 
MPLJ 641 to contend that the provision of Section 151 of the Code cannot be 
invoked where a specific provision is available under the CPC. He has also placed 
reliance on the judgment of Apex Court in the case of Manohar Lal Chopra Vs. 
Rai Bahadur Rao Raja Seth Hiralal as reported in AIR 1962 SC 527, in which it is 
held that the inherent jurisdiction of the court to make orders ex debito justitiae  
(sic: justitia) is undoubtedly affirmed by Section 151 of the Code, but that 
jurisdiction cannot be exercised so as to nullify the provisions of the Code. Where 
the Code deals expressly with a particular matter, the provision should normally 
be regarded as exhaustive.

7. So far as the appointment of Commissioner is concerned, the learned 
counsel for the petitioners has relied on the judgment of the Coordinate Bench of 
this Court at Gwalior Bench in the case of Smt. Vimla Tyagi Vs. Ram Niwas 
Sharma [W.P. No.7830/2012 decided on 08.04.2022], in which it is held as under:

“(13) Further, a local Commissioner can be 
appointed for either elucidating any matter 
in dispute or for ascertaining the market value 
of any property or the amount of any mense 
profits or damages or annual net profits. 
However, “Elucidating any matter in dispute” 
would not include collection of evidence. Also 
the Court by passing an order under Order 26 
Rule 9 CPC cannot delegate its powers of 
adjudicating the dispute to a local Commissioner. 
The scope of Order 26 Rule 9 CPC is very 
limited. It is settled law that the parties are 
required to prove their own case by way of 
evidence, therefore, it is the duty of plaintiff/ 
defendant to first give evidence in support of 
their case. After the evidence of parties, if court 
deem it proper that any issue requires 
clarification then the Court may appoint a 
Commissioner. The report of Commissioner is 
merely a piece of evidence and not binding on 
the Trial Court. It can be used for the purpose 
of appreciating the evidence came on record.”
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8. Learned counsel for the petitioners has further placed reliance on the 
judgment of the Coordinate Bench of this Court at Indore Bench in the case of 
Ansuiya Bai and others Vs. Rajendra Parsai and others [W.P. No.1915/2014 
decided on 03.04.2018], in which the court has held as under:

“19. The scope of Order 26 Rule 9 of C.P.C. is 
very limited. The trial Court in any suit in 
which a local investigation is required or 
proper for purpose of elucidating any matter of 
dispute may appoint a Commissioner. It is 
settled law that the parties are required to 
prove their case by way of evidence, therefore, 
it is the duty of plaintiff/defendant to first give 
evidence in support of their case. After the 
evidence of parties, if Court deem it proper that 
any issue is required to be elucidate or 
explained or clarified then the Court may 
appoint a Commissioner. The report of 
Commissioner is merely a piece of evidence 
and not binding on the trial Court. It can be 
used for the purpose of appreciating the 
evidence on record, if the petitioners/ 
defendants No.1 and 2 are not satisfied with the 
report, they can give a better evidence in 
support of their case. The Court has already 
given an opportunity to them to adduce the 
evidence therefore, the defendants cannot use 
the Commissioner report to collect the 
evidence. Learned trial Court rightly rejected 
the application, hence, no interference is 
called for.”

9. On the other hand, Shri Amit Seth, learned counsel appearing for the 
respondent No.1 vehemently opposed the prayer and submitted that the order 
passed by the trial Court is in accordance with the law, therefore, no interference is 
called for. He further contended that the inherent power under Article 227 of the 
Constitution of India is to be exercised sparingly and not in the routine manner. 
Learned counsel further contended that no application is required for appointing 
the Commissioner. The Court on its own can appoint the Commissioner as has 
been done in the present case. The petition deserves to be dismissed.

10. In support of his contention, learned counsel for respondent No.1 has 
relied on the judgment of this Court in the case of Jaswant Vs. Deen Dayal as 
reported in 2011 (2) MPLJ 576. He further relied on the judgment of this Court in 
the case of Ravishankar Vs. VIIth Additional District Judge as reported in 1994 
MPLJ 783. He also relied on the judgment of the Apex Court in the case of Shalini 
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Shyam Shetty and another vs. Rajendra Shankar Patil as reported in (2010) 8 SCC 
329, in which the Court has held as under:

“48. The jurisdiction under Article 226 
normally is exercised where a party is affected 
but power under Article 227 can be exercised 
by the High Court suo motu as a custodian of 
justice. In fact, the power under Article 226 is 
exercised in favour of persons or citizens for 
vindication of their fundamental rights or 
other statutory rights. Jurisdiction under 
Article 227 is exercised by the High Court for 
vindication of its position as the highest 
judicial authority in the State. In certain cases 
where there is infringement of fundamental 
right, the relief under Article 226 of the Constitution 
can be claimed ex-debito justicia or as a matter 
of right. But in cases where the High Court 
exercises its jurisdiction under Article 227, 
such exercise is entirely discretionary and no 
person can claim it as a matter of right. From 
an order of a Single Judge passed under Article 
226, a Letters Patent Appeal or an intra Court 
Appeal is maintainable. But no such appeal is 
maintainable from an order passed by a Single 
Judge of a High Court in exercise of power 
under Article 227. In almost all High Courts, 
rules have been framed for regulating the 
exercise of jurisdiction under Article 226. No 
such rule appears to have been framed for 
exercise of High Court's power under Article 
227possibly to keep such exercise entirely in 
the domain of the discretion of High Court. 

49. 62. On an analysis of the aforesaid 
decisions of this Court, the following principles 
on the exercise of High Court's jurisdiction 
under Article 227 of the Constitution may be 
formulated: 

(a) A petition under Article 226 of the 
Constitution is different from a petition under 
Article 227. The mode of exercise of power by 
High Court under these two Articles is also 
different.
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(b) In any event, a petition under Article 
227 cannot be called a writ petition. The 
history of the conferment of writ jurisdiction 
on High Courts is substantially different from 
the history of conferment of the power of 
Superintendence on the High Courts under 
Article 227 and have been discussed above. 

(c) High Courts cannot, on the drop of a 
hat, in exercise of its power of superintendence 
under Article 227 of the Constitution, interfere 
with the orders of tribunals or Courts inferior 
to it. Nor can it, in exercise of this power, act 
as a Court of appeal over the orders of Court 
or tribunal subordinate to it. In cases where 
an alternative statutory mode of redressal 
has been provided, that would also operate 
as a restrain on the exercise of this power by 
the High Court.

(d) The parameters of interference by 
High Courts in exercise of its power of 
superintendence have been repeatedly laid 
down by this Court. In this regard the High 
Court must be guided by the principles laid 
down by the Constitution Bench of this Court 
in Waryam Singh (supra) and the principles 
in Waryam Singh (supra) have been repeatedly 
followed by subsequent Constitution Benches 
and various other decisions of this Court.

(e) According to the ratio in Waryam 
Singh (supra), followed in subsequent cases, 
the High Court in exercise of its jurisdiction 
of superintendence can interfere in order 
only to keep the tribunals and Courts 
subordinate to it, 'within the bounds of their 
authority'.

(f)  In order to ensure that law is followed 
by such tribunals and Courts by exercising 
jurisdiction which is vested in them and by 
not declining to exercise the jurisdiction 
which is vested in them. 

(g) Apart from the situations pointed in (e) 
and (f), High Court can interfere in exercise 
of its power of superintendence when there 
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has been a patent perversity in the orders of 
tribunals and Courts subordinate to it or where 
there has been a gross and manifest failure of 
justice or the basic principles of natural 
justice have been flouted.

(h)  In exercise of its power of superintendence 
High Court cannot interfere to correct mere 
errors of law or fact or just because another 
view than the one taken by the tribunals or 
Courts subordinate to it, is a possible view. In 
other words the jurisdiction has to be very 
sparingly exercised.

(i)  High Court's power of superintendence 
under Article 227 cannot be curtailed by any 
statute. It has been declared a part of the 
basic structure of the Constitution by the 
Constitution Bench of this Court in the case 
of L. Chandra Kumar vs. Union of India & 
others, reported in (1997) 3 SCC 261 and 
therefore abridgement by a Constitutional 
amendment is also very doubtful. 

(j)  It may be true that a statutory amendment 
of a rather cognate provision, like Section 
115 of the Civil Procedure Code by the Civil 
Procedure Code (Amendment) Act, 1999 
does not and cannot cut down the ambit of 
High Court's power under Article 227. At the 
same time, it must be remembered that such 
statutory amendment does not correspondingly 
expand the High Court's jurisdiction of 
superintendence under Article 227. 

(k) The power is discretionary and has 
to be exercised on equitable principle. In 
an appropriate case, the power can be 
exercised suo motu. 

(l)  On a proper appreciation of the wide 
and unfettered power of the High Court 
under Article 227, it transpires that the main 
object of this Article is to keep strict administrative 
and judicial control by the High Court on the 
administration of justice within its territory. 

(m) The object of superintendence, both 
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administrative and judicial, is to maintain 
efficiency, smooth and orderly functioning of 
the entire machinery of justice in such a way 
as it does not bring it into any disrepute. The 
power of interference under this Article is to 
be kept to the minimum to ensure that the 
wheel of justice does not come to a halt and 
the fountain of justice remains pure and 
unpolluted in order to maintain public 
confidence in the functioning of the tribunals 
and Courts subordinate to High Court. 

(n)  This reserve and exceptional power of 
judicial intervention is not to be exercised 
just for grant of relief in individual cases but 
should be directed for promotion of public 
confidence in the administration of justice in 
the larger public interest whereas Article 226 
is meant for protection of individual grievance. 
Therefore, the power under Article 227 may be 
unfettered but its exercise is subject to high 
degree of judicial discipline pointed out 
above. 

(o)  An improper and a frequent exercise of 
this power will be counter-productive and 
will divest this extraordinary power of its 
strength and vitality.”

11. Heard the learned counsel for the parties.

12. Thus, while exercising discretion for grant of interim injunction the 
following three principles are applied:-

(i) Whether plaintiff has a prima facie case;

(ii) Whether balance of convenience is in favour of the plaintiff;

(iii) Whether the plaintiff would suffer irreparable injury if temporary 
injunction is declined.

13. Admittedly, the learned Court below has erred in appointing the 
Commissioner, inasmuch as collection of evidence cannot be permitted while 
deciding the application under Order 39 Rule 1 and 2 of the Code. The application 
has to be decided prima facie on the three sound principles of law. Even, status 
quo order could not have been granted by the Appellate Court exercising the 
powers under Section 151 of the Code when there is express provision provided 
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under the Code. Thus, in view of the judgments of the Hon'ble Apex Court in the 
case of Alok (supra) and Manohar Lal Chopra (supra), this order cannot be 
allowed to stand. Accordingly, the Appellate Court's order dated 20.05.2022 
(Annexure P/1) is hereby set aside. The Appellate Court is directed to decide the 
appeal in accordance with law deciding the application under Order 39 Rule 1 and 
2 of the Code without evaluating the evidence/report of Commissioner and take a 
decision as expeditiously as possible.

The Writ Petition stands allowed to the extent indicated hereinabove.

Petition allowed 
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Before Mr. Justice Anand Pathak

RP No. 518/2021 (Gwalior) decided on 28 July, 2022

STATE OF M.P.            	            …Petitioner

Vs.

NIDHI (I) INDUSTRIES                     	     …Respondent

 A. Arbitration and Conciliation Act (26 of 1996), Section 11(6) and 
Arbitration Rules, M.P., 1997, Rule 4-A – Appointment of Arbitrator – Notice to 
Opposite Party – Held – Principle of opportunity of hearing or putting other 
party to notice is imperative – No notice issued to State in specific terms and 
case was proceeded for appointment of arbitrator – It prejudices the interest 
of petitioner and cause of justice – It is an error apparent on face of record – 
Order recalled – Arbitration case restored to its original number.    

(Paras 28, 32, 35 & 36)                                                                                   

d- ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼6½ ,oa 
ek/;LFke~ fu;e] e-iz-] 1997] fu;e 4&A & e/;LFk dh fu;qfDr & fojks/kh i{kdkj dks 
uksfVl & vfHkfu/kkZfjr & lquokbZ ds volj ds fl)kar vFkok vU; i{k dks lwpuk nsuk 
vfr vko';d gS & fof'k"V 'krksZa esa jkT; dks dksbZ uksfVl tkjh ugha fd;k x;k vkSj 
e/;LFk dh fu;qfDr gsrq izdj.k vkxs c<+k;k x;k & ;g ;kph ds fgr rFkk U;k; gsrqd 
ij izfrdwy izHkko Mkyrk gS & ;g ,d xyrh gS tks vfHkys[k dks ns[kus ls gh izdV gksrh 
gS & vkns'k okil fy;k x;k & ek/;LFke~ izdj.k dks mlds ewy Øekad ij iqu%LFkkfir 
fd;k x;kA 

B. Arbitration and Conciliation Act (26 of 1996), Section 11(6) and 
Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 2(1) – 
Jurisdiction of Arbitration Tribunal – Alternative Remedy – Held – Supply of 
those goods and services would come within ambit of Arbitration Tribunal 
which are being supplied/tendered in pursuance of works contract for 
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construction, repair, maintenance of building or superstructure, dam, canal,  
reservoir, lake, road, well, bridge, culvert, factory, workshop, powerhouse, 
transformers etc. – In instant case, it had to supply CCTV cameras to High 
Court – Contention of State regarding availability of alternative remedy 
lacks merit.             (Para 34)

 [k- ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼6½ ,oa 
ek/;LFke~ vf/kdj.k vf/kfu;e] e-Á- ¼1983 dk 29½] /kkjk 2¼1½ & ek/;LFke~ vf/kdj.k 
dh vf/kdkfjrk & oSdfYid mipkj & vfHkfu/kkZfjr & ,sls eky vkSj lsokvksa dk iznk; 
ftudh vkiwfrZ@fufonk fuekZ.k] ejEer] Hkou ;k vf/kjpuk dh ns[kHkky] cka/k] ugj]  
tyk'k;] rkykc] lM+d] dqavk] iqy] iqfy;k] dkj[kkuk] deZ'kkyk] fctyh ?kj] VªkalQkeZj 
bR;kfn ds fy, dk;Z vuqca/k ds vuqlkj dh tkrh gS] ek/;LFke~ vf/kdj.k dh ifjf/k esa 
vk,axs & izLrqr izdj.k esa] bls mPp U;k;ky; dks lhlhVhOgh dSejksa dh vkiwfrZ djuh 
Fkh & oSdfYid mipkj dh miyC/krk ds laca/k esa jkT; ds rdZ esa xq.knks"k dk vHkko gSA

C. Arbitration and Conciliation Act (26 of 1996), Section 11(6) – 
Alternative Dispute Resolution Mechanism – Aims & Object – Held – ADR 
mechanism specially Arbitration is such device which delves more on 
consent than on compulsion – Parties agree to terms, procedure and person 
to act as Arbitrator and the very genesis of concept of arbitration is peaceful 
and consensual resolution of dispute – Process of appointment of arbitrator 
is ought to be just, fair and transparent.   (Para 29 & 30)

x- ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼6½ & oSdfYid 
fookn lek/kku iz.kkyh & y{; vkSj mn~ns'; & vfHkfu/kkZfjr & oSdfYid fookn 
lek/kku iz.kkyh fo'ks"kr% e/;LFkrk ,d ,slh ;qfDr gS tks ck/;rk dh vis{kk lgefr ij 
vf/kd fopkj djrh gS & i{kdkj 'krksZa] izfØ;k ds fy, rFkk O;fDr ds e/;LFk ds :i esa 
dk;Z djus ds fy, lger gSa rFkk e/;LFkrk dh vo/kkj.kk dh mRifRr 'kkafriw.kZ vkSj 
fookn dk lgefr ls lek/kku gS & e/;LFk dks fu;qDr djus dh izfØ;k U;k;laxr] 
fu"i{k rFkk ikjn'khZ gksuh pkfg,A

D. Review Jurisdiction – Held – Apex Court concluded that mistake 
or error apparent on the face of record means mistake or error which is prima 
facie visible and does not require any detail examination – Erroneous view of 
law is not a ground for review – Review cannot partake the category of 
appeal – Scope & principle of review enumerated.   (Para 20 & 21)

?k- iqufoZyksdu dh vf/kdkfjrk & vfHkfu/kkZfjr & loksZPp U;k;ky; us 
fu"df"kZr fd;k fd xyrh vFkok =qfV tks vfHkys[k dks ns[kus ls gh izdV gksrh gS dk 
vFkZ gS xyrh vFkok =qfV tks izFke n`"V~;k n`';eku gS rFkk ftlds fy, fdlh foLr`r 
ijh{k.k dh vko';drk ugha gS & fof/k dk xyr voyksdu iqufoZyksdu dk vk/kkj ugha 
gS & iqufoZyksdu vihy dh Js.kh esa lfEefyr ugha gks ldrh & iqufoZyksdu dh O;kfIr 
rFkk fl)kar izxf.krA 
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Cases referred:

(2005) 8 SCC 618, 2022 (2) MPLJ 425, (2000) 8 SCC 151, 2005 (3) MPLJ 
553, (2013) 8 SCC 320, (1921-22) 49 IA 144, AIR 1954 SC 526, (2008) 8 SCC 
612, (2017) 8 SCC 377, AIR 2020 SC 59.

Tejsingh Mahadik and Devesh Sharma, for the petitioner. 
Siddharth Sharma on behalf of Prashant Sharma, for the respondent. 

O R D E R

ANAND PATHAK, J.:- The instant review petition has been preferred for 
recalling of order dated 20/5/2021 passed in A.C.No. 37/2021 by which the 
application under Section 11(6) of Arbitration and Conciliation Act, 1996 (for 
short “the Act”), preferred by respondent has been allowed and sole Arbitrator      
( former Judge, High Court of Madhya Pradesh) was appointed.

2. Precisely stated facts of the case are that an agreement was executed in 
year 2015 between Director General of Police, Government of Madhya Pradesh 
on behalf of the Governor of Madhya Pradesh and respondent for installation of 
CCTV Cameras in High Court Premises, Bench at Indore. In pursuance thereof, 
work order has been issued on 14/1/2015 and CCTV Cameras were installed at 
High Court premises, Bench at Indore.

3. It appears that said CCTV Cameras were found to be of inferior quality 
and many deficiencies and irregularities were found in whole installation project, 
therefore, as per the agreement, respondent-Company was blacklisted for one 
year vide order dated 8/9/2020. Said blacklisting order was passed in following 
terms:-

**mijksDr folaxfr;kW lw{e izd`fr dh gS tks fd izk;% cgqr xgu tkWp 
mijkar n`f"Vxr gksrh gS ,oa fdlh Hkh laLFkk ls ;g vis{kk ugha dh 
tkrh fd og bl izdkj ls ckgj ls nf'kZr midj.kksa ds vanj dh 
v/kkslajpuk iw.kZ ugha djsa A D;ksafd bl QeZ ds laca/k esa lwpuk izkIr gks 
pqdh Fkh fd Lfkkfir lkefxZ;kW **mYysf[kr lkefxz;ksa** ls fHkUu gS A bl 
dkj.k gh ;s folaxfr;kW ifjyf{kr gks ldh A ,slh fZLFkfr esa tcfd QeZ 
dh O;olkf;d n{krk ,oa dk;Z uSfrdrk lafnX/k ,oa fuEu Js.kh dh gS A 
bl QeZ dk dkyh lwph esa Mkyk tkuk vko';d gks tkrk gS A vr% 
mijksDrkuqlkj QeZ }kjk fodz; vof/k esa rFkk okjaVh vof/k esa 

stvalrks"ktud laokvksa ds dkj.k QeZ Nidhi (I) Industries 1  Floor, 
Shivaji Towar, MLB Road, Phool Bagh, Gwalior dks bl 
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vkns'k ds tkjh fnukad ls 01 o"kZ dh vof/k ds fy, **CySd fYkLV** 
(BLACK LIST) fd;k tkrk gS A**

4. Against the said order of blacklisting, petitioner preferred a writ petition 
vide W.P.No. 13738/2020, which was dismissed vide order dated 21/9/2020 by 
Division Bench of this Court. In the said writ petition, respondent-company 
raised the suspicion over impartiality of Director General of Police as an 
Arbitrator as per clause 20 of the agreement according to which in case of any 
dispute, Director General of Police was to be appointed as sole Arbitrator. Said 
contention was rejected by the Division Bench and petition was dismissed.

5. Thereafter, a review petition vide R.P.No. 937/2020 was preferred by 
respondent-Company before the same Division Bench but same was dismissed 
vide order dated 1/10/2020.

6. Thereafter, SLP was preferred by respondent before the Hon'ble Supreme 
Court of India vide SLP No. 13452-13452/2020 (Nidhi (I) Industries Vs. State of 
Madhya Pradesh and Another) but same also got dismissed vide order dated 
17/12/2020. However, respondent (petitioner therein) was given liberty to submit 
a fresh representation to the authority concerned to revisit blacklisting order and 
in pursuance thereof, a representation was preferred by the respondent-Company 
before the Director General of Police. On his behalf, order dated 31/12/2020 was 
passed by Inspector General of Police (Intelligence) and rejected the same and 
upheld the order of blacklisting. Again, a writ petition was filed by respondent 
vide W.P.No. 5073/2021 before the Division Bench of this Court and Division 
Bench vide order dated 31/3/2021 dismissed the writ petition in limine while 
giving liberty to respondent to avail the conciliation /arbitration clause available 
under the agreement in question.

7. In between, respondent-Company issued show cause notice invoking 
arbitration under Section 11 of Act of 1996 on 20/1/2021,which was replied by the 
petitioner vide reply dated 10/2/2021 in which offer to go for arbitration was 
turned down on the ground that Hon'ble Supreme Court already given a chance to 
agitate the case before the competent authority i.e. Director General of Police and 
respondent-Company already availed of the said remedy and his representation 
was rejected earlier, therefore, there is no need for going for arbitration.

8. Against the said rejection order, respondent-Company filed an application 
under Section 11(6) of the Act of 1996 before the designated Authority (Single 
Bench of this Court).

9. After filing of said application on 12/3/2021, matter was listed on 
25/3/2021 on which date respondent-Company was directed to file rejection order 
dated 31/12/2020. Thereafter, matter was listed on 17/5/2021 and on the said date 
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also, it was informed on behalf of respondent-Company that rejection order has 
been filed. Thereafter, matter was placed on 20/5/2021 and on said date, 
application was heard and sole Arbitrator as referred above was appointed. 
Although one Government Advocate appeared on behalf of State but admittedly 
no notice was issued. Therefore, this review petition has been preferred by the 
petitioner taking exception to the order dated 20/5/2021.

10. It is the submission of learned counsel for the petitioner that petitioner/ 
State of M.P. through Director General of Police was never served any notice 
before passing of order dated 20/5/2021 by this Court whereby Arbitrator was 
appointed. In absence of service of notice to the State, the State could not file any 
response or instructions to the concerned Government Advocate and therefore, in 
absence of any such notice, very purpose of appointment of Arbitrator and going 
for arbitration is defeated.

11. Learned counsel for the petitioner referred Chapter XIII Rule 8 of M.P. 
High Court Rules and Orders, 2008 in which Registered AD notice is required to 
be served to Government Authority before passing any order finally. He also 
referred the M.P. Arbitration Rules, 1997, which were published in Gazette 
notification dated 21/2/2020, through which the amendments in the M.P. 
Arbitration Rules, 1997 have been made in which Rule 4-A (Mode of 
Application/Appeal) provides procedure which includes that notice shall be 
served on all opposite parties and on such other persons as the Court may direct. 
These are statutory rules and therefore, are to be construed accordingly.

12. Learned counsel for the petitioner relied upon Constitution Bench 
judgment of Hon'ble Supreme Court in the case of SBP & Co. Vs. Patel 
Engineering Ltd. And Another, (2005) 8 SCC 618 to bring home the legal position 
that the power exercised by the Chief Justice of the High Court under Section 
11(6) of the Act of 1996 is not an administrative power, it is a judicial power and 
therefore, opportunity of hearing is required to be given. The Chief Justice or the 
designated Judge has even right to decide the preliminary aspects as referred in 
judgment and therefore, if notice would have been issued then all those aspects 
would have been expressed or displayed before the Court including the 
suggestion of some different arbitrator could have been advanced. Here, 
appointment of Arbitrator suggested by respondent-Company is being accepted 
by the designated Court and thus caused illegality and irregularity.

13. Learned counsel for the petitioner also raised the point that as per Section 
2 (1) of Madhya Pradesh Madhyastham Adhikaran Adhiniyam, 1983, the matter 
ought to have been referred to Arbitration Tribunal, Bhopal because it relates to 
supply of goods and services and as per the Division Bench judgment of this Court 
(Principal Seat at Jabalpur), M/s. Gayatri Project Ltd. Vs. MPRDC Ltd. 2022 (2) 
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MPLJ 425, matter ought to have been referred to the Arbitration Tribunal, Bhopal.

14. Learned counsel for the respondent-Company opposed the prayer and 
submits that when earlier notice dated 20/1/2021 was given for appointment of 
Arbitrator and same was rejected by authority vide reply dated 10/2/2021 then 
they waived their right to object for appointment of Arbitrator as per Section 4 of 
the Act of 1996. He relied upon the judgment of Apex Court in the matter of Datar 
Switchgears Ltd. Vs. Tata Finance Ltd. and Another, (2000) 8 SCC 151 and M/s 
Durga Welding Works Vs. Chief Engineer, Railway Electrification, Allahabad & 
Anr., (Civil Appeal No. 54 of 2022 decided on 4/1/2022) to bolster his 
submissions.

15. So far as submissions regarding maintainability of claim before 
Arbitration Tribunal, Bhopal is concerned, learned counsel for the respondent 
while relying upon judgment of Coordinate Bench of this Court in the matter of 
President, Nagar Panchayat, Pichhore and Anr. Vs. Rakesh Kumar Sehgal, 2005 
(3) MPLJ 553 submits that only those work contracts in which supply of goods 
and services are involved, can be subject matter of Arbitration Tribunal. Here no 
work contract relating to construction, repair, maintenance of any building or 
superstructure, dam, weir, canal, reservoir, tank, lake, road, well, bridge, culvert, 
factory, work-shop, powerhouse, transformers etc is contemplated, therefore, 
matter ought not to go before Arbitration Tribunal.

16. It is further submitted that Government Advocate appeared in the case and 
it was a bi-parte order and in pursuance thereof, arbitration proceedings were 
started, therefore, no case for interference is made out. Review petition deserves 
to be dismissed.

17. No other arguments were advanced by the parties.

18. Heard learned counsel for the parties at length and perused the documents 
appended thereto.

19. Scope of review is well defined in the case of Kamlesh Verma Vs. Mayawati 
and Others, (2013) 8 SCC 320, principles relating to review jurisdiction have 
been laid down.

20. The principles relating to review jurisdiction may be summarized as 
follows:

When the review will be maintainable:

(i) Discovery of new and important matter or evidence which, 
after the exercise of due diligence, was not within knowledge of the 
petitioner or could not be produced by him;
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(ii) Mistake or error apparent on the face of the record;

(iii) Any other sufficient reason.

The words “any other sufficient reason” have been interpreted in 
Chhajju Ram Vs. Neki, (1921-22) 49 IA 144 and approved by this Court in the case 
of Moran Mar Basselios Catholicos Vs. Most Rev. Mar Poulose Athanasius, AIR 
1954 SC 526 to mean “a reason sufficient on grounds at least analogous to 
those specified in the rule”.

When the review will not be maintainable:

“(i)  A repetition of old and overruled argument is not enough to 
reopen concluded adjudications.

(ii) Minor mistakes of inconsequential import.

(iii) Review proceedings cannot be equated with the original 
hearing of the case.

(iv) Review is not maintainable unless the material error, 
manifest on the face of order, undermines its soundness or results in 
miscarriage of justice.

(v) A review is by no means an appeal in disguise whereby an 
erroneous decision is reheard and corrected but lies only for patent 
error.

(vii)  The meres possibility of two views on the subject cannot be a 
ground for review.

(viii) The error apparent on the face of the record should not be an 
error which has to be fished out and searched.

(ix)  The appreciation of evidence on record is fully within the 
domain of the appellate Court, it cannot be permitted to be 
advanced in the review petition.

(x) Reviews is not maintainable when the same relief sought at 
the time of arguing the main matter had been negatived.”

21. It is also held by the Apex Court in the case of State Of West Bengal & Ors. 
Vs. Kamal Sengupta & Anr., (2008) 8 SCC 612 that mistake or error apparent on 
the face of the record means that mistake or error which is prima facie visible and 
does not require any detail examination. Erroneous view of law is not a ground for 
review and review cannot partake the category of the appeal.

22. Petitioner/State of Madhya Pradesh is in review petition seeking review of 
order dated 20/5/2021 by which this Court allowed the application under Section 
11(6) of Act of 1996 preferred by respondent and appointed the sole arbitrator as 
referred above.
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23. Submission of petitioner revolves around opportunity of hearing as 
according to State, it was not served with notice on application under Section 
11(6) of the act of 1996 so as to rebut / reply or to suggest its names for arbitration. 
As per clause 20 of agreement dated 14/1/2015, Director General of Police (DGP) 
was to be the sole Arbitrator for resolution of dispute but by the effect of 
Amendment Act of 2015 (w.e.f. 23/10/2015) and later on by the mandate of Apex 
Court in the case of TRF Limited Vs. Energo Engineering Projects Limited, 
(2017) 8 SCC 377 and Perkins Eastman Architects DPC and another Vs. HSCC 
(India) Ltd., AIR 2020 SC 59, appointment of independent and impartial 
Arbitrators was taken into consideration and thereafter, Arbitrator was to be 
appointed. Therefore, an independent Arbitrator was required to be appointed and 
it could have been appointed by mutual consent.

24. So far as scope of application under Section 11(6) of the Act of 1996 is 
concerned, it is well settled by the Constitution Bench of Apex Court in the case of 
SBP & Co. (supra); wherein, the conclusions by majority view are summed up in 
following words:-

“47. We, therefore, sum up our conclusions as follows:

(i) The power exercised by the Chief Justice of the High 
Court or the Chief Justice of India under Section 11(6) of the Act 
is not an administrative power. It is a judicial power.

(ii) The power under Section 11(6) of the Act, in its entirety, 
could be delegated, by the Chief Justice of the High Court only 
to another judge of that court and by the Chief Justice of India to 
another judge of the Supreme Court.

(iii) In case of designation of a judge of the High Court or of 
the Supreme Court, the power that is exercised by the designated, 
judge would be that of the Chief Justice as conferred by the 
statute.

(iv) The Chief Justice or the designated judge will have the 
right to decide the preliminary aspects as indicated in the 
earlier part of this judgment. These will be, his own jurisdiction, 
to entertain the request, the existence of a valid arbitration 
agreement, the existence or otherwise of a live claim, the 
existence of the condition for the exercise of his power and on 
the qualifications of the arbitrator or arbitrators. The Chief 
Justice or the designated judge would be entitled to seek the 
opinion of an institution in the matter of nominating an 
arbitrator qualified in terms of Section 11(8) of the Act if the 
need arises but the order appointing the arbitrator could only 
be that of the Chief Justice or the designate judge.
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(v)  Designation of a district judge as the authority under 
Section 11(6) of the Act by the Chief Justice of the High Court is 
not warranted on the scheme of the Act.

(vi)  Once the matter reaches the arbitral tribunal or the sole 
arbitrator, the High Court would not interfere with the orders 
passed by the arbitrator or the arbitral tribunal during the 
course of the arbitration proceedings and the parties could 
approach the court only in terms of Section 37 of the Act or in 
terms of Section 34 of the Act.

(vii) Since an order passed by the Chief Justice of the High 
Court or by the designated judge of that court is a judicial order, 
an appeal will lie against that order only under Article 136 of 
the Constitution of India to the Supreme Court.

(viii) There can be no appeal against an order of the Chief 
Justice of India or a judge of the Supreme Court designated by 
him while entertaining an application under Section 11(6) of the 
Act.

(ix)  In a case where an arbitral tribunal has been constituted 
by the parties without having recourse to Section 11(6) of the 
Act, the arbitral tribunal will have the jurisdiction to decide all 
matters as contemplated by Section 16 of the Act.

(x)  Since all were guided by the decision of this Court in 
Konkan Railway Corporation Ltd. and Anr. v. Rani 
Construction Pvt. Ltd. and orders under Section 11(6) of the Act 
have been made based on the position adopted in that decision, 
we clarify that appointments of arbitrators or arbitral tribunals 
thus far made, are to be treated as valid, all objections being left 
to be decided under Section 16 of the Act. As and from this date, 
the position as adopted in this judgment will govern even 
pending applications under Section 11(6) of the Act.

(xi) Where District Judges had been designated by the Chief 
Justice of the High Court under Section 11(6) of the Act, the 
appointment orders thus far made by them will be treated as 
valid; but applications if any pending before them as on this 
date will stand transferred, to be dealt with by the Chief Justice 
of the High Court concerned or a Judge of that court designated 
by the Chief Justice.

(xii) The decision in Konkan Railway Corporation Ltd. and 
Anr. v. Rani Construction Pvt. Ltd. is overruled.”

Therefore, it is abundantly clear that proceedings under Section 11(6) of the 
Act of 1996 are judicial one and thus are to be guided by such principles.
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25. In exercise of powers conferred by Section 82 of the Act of 1996, High 
Court of Madhya Pradesh made the M.P. Arbitration Rules, 1997 and later on vide 

th
amendment in Rules of 1997 by way of Gazette Notification dated 5  February, 
2020 published in M.P. Gazette on 21/2/2020, amendments in Rules of 1997 were 
caused. These are statutory rules and carry legal bearing.

26. Rule 4-A of the said Rules of 1997 deals in respect of Mode of Application/ 
Appeal. Same is reiterated for ready reference:-

“4A. Mode of application/appeal:

Save as otherwise provided in these Rules, all Applications / 
Appeals shall be placed on board for admission after prior 
notice to all parties concerned.

(1) Procedure after filing of Applications/ Appeals and requisitioning 
of Lower Court Records:

(a) In cases, arising out of matters pending before the lower 
Court, Tribunal or Authority, the record shall not be requisitioned 
unless ordered by the Court.

(b)  Where such record has been requisitioned, it shall be 
retained in the High Court/District Court (as the case may be) 
only as long as absolutely necessary; otherwise, it shall be 
returned and called back as convenience permits.

(2)  In cases, arising out of judgments or orders finally adjudicating 
the case, the record of lower  Court or Tribunal shall be requisitioned 
after admission of the case, notwithstanding the fact that no order 
requisitioning the record has been made by the Court or the 
Registrar.

(3) The Applicant/Appellant may file pleadings and/or evidence 
along with the memorandum of appeal or application which he 
considers necessary too enable the Court to appreciate the 
scope of dispute for the purpose of admission, interlocutory 
orders or disposal.

(4) Notice shall be served on all opposite parties and on such 
other persons as the Court may direct.

Provided that at the hearing any such Application/Appeal, any 
person who desires to be heard in opposition to it and appears to 
the Court to be proper, may be heard, notwithstanding that he 
has not been served with the notice; but may be liable to costs in 
the discretion of the Court.

Provided further that where at the hearing of the Application / 
Appeal, the Court is of opinion that any person who ought to 
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have been served with notice of the Application/Appeal, has not 
been so served, the Court may order such notice to be served 
and adjourn the hearing upon such terms, if any, as the Court 
may think fit.

(5) (a) All questions of fact arising for determination under this 
part shall be decided ordinarily upon affidavit, but the court 
may direct that such other evidence be taken as it may deem fit.

(b) Where the Court orders that certain matters in controversy 
between the parties shall be decided on oral evidence, it may 
either itself record the evidence or may direct any Court or 
Tribunal or a Commissioner appointed for the purpose of 
record it in accordance with the procedure prescribed by law.

(6) The Court may in such proceedings impose such terms as to 
costs as it thinks fit.

(7) The Court may in its discretion, either before the opposite 
party is called upon to appear and answer or afterwards on the 
application of the opposite party, demand from the Applicant 
security for the costs of the application/appeal.”

27. Similarly, in Chapter XIII Rule 8 of M.P. High Court Rules and Orders, 
2008, service of notice to instrumentality of State is provided in following words:-

“Notices to Public Officers and Corporations

8. Notices to Public Officers and Corporations shall be 
sent by Registered post acknowledgment due.”

28. Therefore, once it is abundantly clear that proceedings under Section 
11(6) of the Act of 1996 are judicial one and powers vested in the designated Court 
are judicial in nature then principle of opportunity of hearing or putting other 
party to notice is imperative and in the interest of justice. Petitioner rightly 
pointed out that if petitioner would have been noticed then certainly certain facts 
would have been brought to the notice of the Court including the factum of 
representation being submitted by respondent-Company and subsequent 
rejection by DGP and also the point regarding appointment of Arbitrator would 
have also been discussed.

29. In fact Section 11 (1) of the Act of 1996 itself clarifies that a person may be 
an Arbitrator, unless otherwise agreed by the parties. Meaning thereby, 
sufficient leverage has been given to both the parties to reach to an agreement 
about the appointment of an Arbitrator. Whole procedure as described in Section 
11 of the Act of 1996 gives indication of the legislative intention that both the 
parties have to reach to a consensus about the appointment of arbitrator and 
rightly so, because arbitration is part of Alternative Dispute Resolution 
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Mechanism like Mediation and Reconciliation, primarily based upon Consent 
quotient rather than Compulsion.

30. In traditional set up parties have to appear for resolution of their disputes 
before the competent Judge / Magistrate within their jurisdiction presiding over 
the jurisdiction vested into it and parties have no alternative but to submit to the 
jurisdiction and to comply the judgment given in adjudicatory process. On the 
contrary, ADR mechanism specially arbitration is such device which delves more 
on consent then (sic: than) on compulsion. Parties agree to the Terms, Procedure 
and Person to act as Arbitrator and the very genesis of concept of arbitration is 
peaceful and consensual resolution of dispute. This gives finality to the litigation 
and perhaps with more acceptance. Therefore, the process of appointment of 
arbitrator is ought to be just, fair and transparent.

31. Considering those aspects, Amendment Act of 2015 and thereafter by Act 
of 2019, stress over the transparency, relationship of Arbitrator with parties or the 
counsel, qualifications and experience of Arbitrator and impartiality and 
independence of Arbitrator have been taken care of with more vehemence.

32. In the instant case, from the proceedings, it appears that no notice was 
issued to the present petitioner in specific terms. If notice would have been issued 
to the petitioner then Department (Police Department/DGP) would have appeared 
and raised all the points available to it, that has not happened. Mere presence of 
Government Advocate (usually duty is rotational from one Court to another) in 
the order does not make the case better because State of Madhya Pradesh 
(represented here through Police Department) is an impersonal authority/entity 
and falls under Article 12 of the Constitution of India. It is required to be noticed 
and requirement is all the more pressing because after service of notice, 
department moves with appointment of OIC (Officer in-charge) with instructions 
and inputs from department. In present case, when department had some other 
names also in its mind as arbitrators then it becomes all the more required that 
notices ought to have been issued. Here no notice is admittedly issued, therefore, 
it prejudices the interest of petitioner and cause of justice. Hence, it vitiates order 
dated 20/05/2021 and subsequent proceedings.

33. So far as, plea of Section 4 of Act of 1996 as raised by counsel for respondent 
is concerned, same is not available to the respondent becuase (sic: because) show 
cause notice invoking arbitration under Section 11 of the Act of 1996 was issued 
on 20/01/2021 and same was replied by petitioner vide reply dated 10/2/2021, in 
which offer to go for arbitration was turned down on the ground that Apex Court 
already given a chance to respondent-company to agitate the case before the 
competent authority and petitioner was of the opinion that since respondent-
company already availed of the said remedy and his representation was rejected, 
therefore, there is no need for arbitration.
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Even otherwise, at that time, that aspect was pending consideration vide 
W.P.No. 5073/2021 before the Division Bench of this Court in which vide order 
dated 31/3/2021 Division Bench passed the order dismissing the writ petition in 
limine while giving liberty to respondent to avail the arbitration clause available 
under the agreement in question. Thereafter, application for arbitration under 
Section 11(6) of Act of 1996 was filed, therefore, said plea of Section 4 of Act of 
1996 has no application in the present set of facts.

34. So far as point raised by petitioner regarding alternative forum of 
Arbitration Tribunal is concerned, same does not hold good because from Section 
2 (1) of Act 1983, it is crystal clear that supply of those goods and services would 
come into ambit of Arbitration Tribunal which are being supplied or tendered in 
pursuance to the works contract given to a contractor for construction, repair, 
maintenance of any building or superstructure, dam, weir, canal, reservoir, tank, 
lake, road, well, bridge, culvert, factory, work- shop, powerhouse, transformers 
etc. Here no such works contract was issued to the respondent-Company. It had to 
supply CCTV Cameras for installation in High Court Premises, Bench at Indore 
but it failed in providing quality and stipulated class of equipments, therefore, 
dispute arose. Therefore, on this count contentions of petitioner regarding 
availability of alternative remedy lacks merit. Hence, rejected.

35. In cumulative consideration, it is an error apparent on the face of record 
that no notice was issued and case proceeded for appointment of Arbitrator, 
therefore, case of review petitioner deserves consideration in the interest of 

th
justice. Accordingly, order dated 20  May, 2021 is hereby recalled and consequently 
any proceedings held also pales into oblivion / insignificance and are rendered 
nullity.

36. Resultantly, review petition is allowed and Arbitration Case No. 37/2021 
is restored to its original number and be placed for hearing on admission and 
further orders in the month of August, 2022.

Petition allowed

I.L.R. 2022 M.P. 2055
Before Mr. Justice Dwarka Dhish Bansal

SA No. 743/2000 (Jabalpur) decided on 14 July, 2022

MANGLA DESHORE (KUMARI)  …Appellant                                                                         

Vs.                                  	                                                                                                                                                          

MST. KRISHNA BAI (DEAD) BY LRs. & ors.     …Respondents

A. Limitation Act (36 of 1963), Section 5 & 14 and Civil Procedure 
Code (5 of 1908), Order 41 Rule 3A, 11 & 12 – Practice & Procedure – Held – 
Unless delay in filing appeal is condoned, there is no appeal in eyes of law – 
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After condoning delay of a long period under Order 41 Rule 3A, it was duty 
of appellate Court to admit appeal as provided under Rule 11 and then to 
hear final arguments as per Rule 12 of Order 41, but nothing was followed 
and on same date appeal was allowed – As delay was not condonable, there 
was no question of deciding appeal on merits – Second appeal allowed.

(Para 19 & 20)

d- ifjlhek vf/kfu;e ¼1963 dk 36½] /kkjk 5 o 14 ,oa flfoy ÁfØ;k 
lafgrk ¼1908 dk 5½] vkns'k 41 fu;e 3 A] 11 o 12 & i)fr o izfØ;k & vfHkfu/kkZfjr 
& tc rd vihy izLrqr djus esa gq, foyac dks ekQ ugha fd;k tkrk gS] fof/k dh n`f"V 
esa dksbZ vihy ugha gS & vkns'k 41 fu;e 3A ds varxZr ,d yach vof/k ds foyac dks 
ekQ djus ds i'pkr~] vihyh U;k;ky; dk ;g drZO; Fkk fd og vihy dks xzg.k djs] 
tSlk fd fu;e 11 ds varxZr micaf/kr fd;k x;k gS vkSj fQj vkns'k 41 ds fu;e 12 ds 
vuqlkj vafre rdZ ij lquokbZ djs] ijarq dqN Hkh ikyu ugha fd;k x;k ,oa mlh frfFk 
dks vihy eatwj dh xbZ Fkh & pwafd foyac ekQh ;ksX; ugha Fkk] vihy dks xq.knks"kksa ds 
vk/kkj ij fofuf'pr djus dk dksbZ iz'u ugha Fkk & f}rh; vihy eatwjA 

B. Limitation Act (36 of 1963), Section 5 – Condonation of Delay – 
Held – In application u/S 5 of Limitation Act, nothing mentioned about non-
compliance of order of trial Court – No date of filing application under Order 
9 Rule 13 mentioned, which was filed after more than 13 months which is 
clear negligence on their part – No explanation submitted – Delay was not 
condonable.   (Paras 18 to 20)

[k- ifjlhek vf/kfu;e ¼1963 dk 36½] /kkjk 5 & foyac ds fy, ekQh & 
vfHkfu/kkZfjr & ifjlhek vf/kfu;e dh /kkjk 5 ds varxZr vkosnu esa] fopkj.k U;k;ky; 
ds vkns'k ds vuuqikyu ds ckjs esa dksbZ Hkh mYys[k ugha & vkns'k 9 fu;e 13 ds varxZr 
vkosnu izLrqr djus dh dksbZ frfFk mfYyf[kr ugha] ftls 13 ekg ls vf/kd le; ds 
i'pkr~ izLrqr fd;k x;k Fkk tks fd mudh vksj ls Li"V mis{kk gS & dksbZ Li"Vhdj.k 
izLrqr ugha fd;k x;k & foyac ekQh ;ksX; ugha FkkA 

C. Limitation Act (36 of 1963), Section 5 & 14 –  Condonation of 
Delay – Held – After recording negative findings on same set of facts with 
regard to Section 14, there was no occasion available with first appellate 
Court to consider question of condonation of  delay again on same set of facts 
in view of Section 5 of the Act.   (Para 20)

x- ifjlhek vf/kfu;e ¼1963 dk 36½] /kkjk 5 o 14 & foyac ds fy, ekQh 
& vfHkfu/kkZfjr & /kkjk 14 ds laca/k esa rF;ksa ds leku lewg ij udkjkRed fu"d"kZ 
vfHkfyf[kr djus ds i'pkr~] izFke vihyh U;k;ky; ds ikl vf/kfu;e dh /kkjk 5 dks 
n`f"Vxr j[krs gq, rF;ksa ds leku lewg ij iqu% foyac ds fy, ekQh ds iz'u ij fopkj 
djus dk dksbZ volj miyC/k ugha FkkA 
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 Avinash Zargar, for the respondent No. 2. 

J U D G M E N T

DWARKA DHISH BANSAL, J.:- This Second Appeal has been filed by the 
appellant/plaintiff challenging the judgment and decree dated 18.02.2000 passed 
by First Additional District Judge, East Nimar, Khandwa in Civil Appeal No.19- 
A/1999, whereby reversing the ex parte judgment and decree dated 23.07.1993 
passed by First Civil Judge Class-II Khandwa, in Civil Suit No.25-A/1985, 
whereby suit filed for declaration of title and restoration of possession was 
decreed ex parte.

2. Short facts of the case are that the plaintiff/appellant instituted a suit for 
declaration of title, declaring the will dated 22.04.1982 to be null and void and for 
restoration of possession of suit property against the respondents/defendants 1-3 
impleading the State of Madhya Pradesh as party/defendant 4 with the allegations 
that property in question came to Radha Krishna in partition and the plaintiff 
being his niece is entitled to succeed the property in question. It is also alleged that 
the defendants with an intention to grab the property got fabricated the will dated 
22.04.1982 (registered on 23.06.1984) and on that basis got their name mutated 
and are getting the benefits being in illegal possession of the suit property. Hence 
prayed for decree.

3. After service of summons, defendants 1-3 appeared and filed written 
statement on 12.10.1987 denying the plaint allegations. It is contended that the 
defendant 1-Krishnabai is sister of Radha Krishna and the defendants 2-3 are sons 
of Krishna Bai, who since their childhood had been residing with Radha Krishna 
who executed will in their favour on 22.04.1982, on that basis the defendants are 
in possession, as owner. It is contended that in presence of defendant 1, the 
plaintiff does not get any right over the property left by Radha Krishna. 
Accordingly prayed for dismissal of the suit.

4. Upon service of summons the defendants appeared on 10.04.1985 and 
filed written statement on 12.10.1987, thereafter they continued to appear upto 
25.06.1993, prior to which on 09.11.1992 learned trial court ordered for 
production of original will dated 22.04.1982 on record, for which they took time 
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upto 25.06.1993, but they did not produce. At this stage the defendants 
disappeared from the court and were proceeded ex parte. Resultantly, learned trial 
court on the basis of ex parte evidence decreed the suit vide ex parte judgment and 
decree dated 23.07.1993.

5. Thereafter the defendants 1-3 decided to file an application under Order 9 
Rule 13 CPC on 16.08.1994 which upon due consideration was dismissed vide 
order dated 29.09.1994. Upon Misc. Appeal, the order dated 29.09.1994 was 
affirmed by Ist Additional District Judge, Khandwa on 17.04.1995 and was 
further affirmed by this Court in Civil Revision vide order dated 10.05.1995. 

6. Thereafter the defendants 1-3 thought fit to file a civil suit No.15- A/1995 
on 19.06.1995 before First Civil Judge Class-I Khandwa seeking declaration to 
the effect that ex parte judgment and decree dated 23.07.1993 passed in Civil Suit 
No.25-A/1985 is not binding on them. In this Civil Suit an application for 
temporary injunction was filed, which was dismissed vide order dated 
14.01.1998, which was affirmed in Misc. Appeal No.1/1998 vide order dated 
10.03.1998 and the civil revision No.648/1998 filed against which was also 
dismissed vide order dated 04.08.1998 passed by this Court making following 
observation :

“In this case, the ex parte decree passed against the 
applicants was not obtained by fraud or is otherwise vitiated. 
The remedy of the applicants is to file an appeal because the trial 
court has made an error in granting the decree to the non-
applicant No.1. That error cannot be corrected in a civil suit.”

7. Taking the aforesaid observation as a fresh cause of action, the defendants 
1-3 on 23.11.1998 preferred regular civil appeal No.19-A/1999 challenging the 
ex-parte judgment and decree dated 23.07.1993 passed in Civil Suit No.25-
A/1985, along with an application under Section 5, 12 and 14 of the Limitation 
Act with the prayer to condone the delay in filing of the regular civil appeal. 
However, no averments were made in this application as to what happened in the 
civil suit no.15-A/1995 filed by the defendants 1-3 and why they did not take any 
action after 25.06.1993 till 16.08.1994 and then from 05.04.1997 to 23.11.1998.

8. Said application under Section 5, 12 and 14 was contested by 
appellant/plaintiff by filing written reply taking several objections including the 
objection of maintainability of the appeal, with the prayer of dismissal of the 
same. 

9. Learned First Appellate Court listed the case for hearing arguments on the 
application under Section 5, 12 and 14 of the Limitation Act as well as for final 
arguments in civil appeal. Then after hearing arguments, considered rival 
submissions of the parties and vide paragraph 13 of its judgment clearly held that 
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the time spent in filing and decision of the application under Order 9 Rule 13 CPC, 
so also the time spent in Civil Suit No.15-A/1995, cannot be excluded from the 
period of limitation and the defendants 1-3 are not entitled to the benefit of 
provision contained in Section 14 of the Limitation Act. However, in the later part 
i.e. in paragraph 14 to 19 of the impugned judgment, learned first appellate court 
placing reliance on the judgment in the case of M/s. Concord of India Insurance 
Co. Ltd. Vs. Smt. Nirmala Devi AIR 1979 SC 1666 held that the defendants are 
entitled for condonation of delay because they were wrongly advised by the 
counsel, and condoned the delay as a matter of grace. At the same time learned 
first Appellate Court in the later part started writing final judgment from para 20 
and set aside the ex parte judment and decree vide impugned judgment and decree 
dated 18.02.2000.

10. Against the aforesaid judgment and decree, the plaintiff/appellant 
preferred Second Appeal which was admitted by this Court on 22.04.2002 on the 
following substantial questions of law :

“1. Whether the Court below has erred in condoning the 
delay in filing the appeal without proper application 
under Section 5, 12 and 14 of the Limitation Act,        
1963 ?

2. Whether the finding of lower appellate court that the 
plaintiff inherits the estate upon death of Radhakrishna 
to the exclusion of Krishnabai is perverse ?”

11. Learned counsel for the appellant/plaintiff submits that according to the 
decisions in the case of Mahesh Yadav and another vs. Rajeshwar Singh and 
others (2009) 2 SCC 205 and Bhanu Kumar Jain vs. Archana Kumar and another 
(2005) 1 SCC 787, the defendants were having four remedies against the ex-parte 
judgment and decree. As per the legal advice given to them the defendants after a 
period of more than 13 months, firstly availed remedy of filing application under 
Order 9 Rule 13 CPC and after its dismissal/finalization upto this Court, they 
instituted civil suit No.15-A/1995 challenging the ex parte judgment and decree, 
which according to the judgment of Mahesh Yadav (supra) was maintainable, but 
even without seeking liberty to withdraw the civil suit No.15-A/1995 and to file 
regular appeal against the ex parte judgment and decree, the defendants preferred 
regular civil appeal in question, which in the existing circumstances was not 
entertainable and the judgment and decree in question whereby delay in filing of 
the civil appeal was condoned on the ground of wrong advice by the counsel, is 
not sustainable and the defendants cannot take benefit of observations made by 
this Court in the order dated 04.08.1998 (supra) because of availability of remedy 
of civil suit also to the defendants. In support of his submissions he relied upon the 
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decisions in the case of (i) P.K. Ramachandran Vs. State of Kerala and another 
AIR 1998 SC 2276; (ii) Popat Bahiru Govardhane Etc. Vs. Special Land 
Acquisition Officer and another 2013 AIR (SCW) 6550; (iii) Aarifaben 
Yunusbhai Patel and Ors. Vs. Mukul Thakorebhai Amin and Ors. AIR 2020 SC 
2344; (iv) Prakash s/o Shyamlal Khatik Vs. Uma Chaturvedi and Others 2016 (1) 
MPLJ 222; (v) Kishori Bai and Ors. Vs. Ravi @ Sanjay Pandey and Ors. 2018 (1) 
MPLJ 210 and (vi) Jagraj Singh Vs. Hariom 2019 (1) MPWN 89 and argued that 
the court has no power to extend the period of limitation on equitable grounds or to 
condone the delay on vague reasons. He further submits that till today there is 
nothing on record to show the result of the Civil Suit No.15-A/1995 filed by the 
defendants 1-3. He further submits that the plaintiff being niece i.e daughter of 
predeceased son of original owner Harishankar, namely Umakant, and the 
property in the hands of Radha Krishna being ancestral in nature, the learned first 
Appellate Court has erred in reversing the same even without reversing the 
findings recorded by learned trial court on issue No.1 regarding the nature of 
property to be ancestral property. Accordingly he prays for allowing the second 
appeal.

12. Learned counsel for the defendants/respondents 1-3 submits that 
defendants 1-3 were prosecuting their case as per legal advice given to them by 
the counsel and lastly as per the observations made by this Court in Civil Revision 
No.648/1998 they were given advice to file regular civil appeal before the First 
Additional District Judge, East Nimar, Khandwa, in which the learned appellate 
court has rightly allowed the application under Section 5 of the Limitation Act, 
which is not liable to be interfered with in the present second appeal. In support of 
his arguments he relied upon the decisions in the case of (i) State of Nagaland Vs. 
Lipok Ao and Ors. AIR 2005 SC 2191; (ii) Rafiq & Anr. Vs. Munshilal & Anr. AIR 
1981 SC 1400; (iii) Collector, Land Acquisition, Anantnag And Anr. Vs. Mst Katiji 
and Ors. (1987) 2 SCC 103; (iv) Municipal Corporation Gwalior Vs. Ramcharan 
(Dead) by LRs and Ors. (2002) 4 SCC 458; (v) Ummer Vs. Pottengal Subida and 
Ors. (2018) 15 SCC 127 and (vi) State (NCT of Delhi) Vs. Ahmed Jaan (2008) 14 
SCC 582. He further submits that the findings recorded by learned first Appellate 
Court in para 13 of the judgment, regarding Section 14 of the Limitation Act, are 
liable to be set aside/ignored. He further submits that in the light of undisputed 
pleadings made in the plaint and as per Section 8 of the Hindu Succession Act, the 
plaintiff is not entitled for any relief, because the defendants are the only 
successors of Radha Krishna and owner of the property in question. Accordingly, 
he prays for dismissal of the second appeal.

13. During the course of arguments, learned counsel for the respondents/ 
defendants have placed a photocopy of order dated 05.04.1997 passed in civil suit 
No.15-A/1995 on record, which shows that the said civil suit was returned to the 
defendants for filing in the competent court. However, the counsel has not been 
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able to demonstrate as to whether such civil suit was filed before competent court 
or not.

14. Heard learned counsel for the parties and perused the record.

Substantial Question of Law 1

15. Undisputedly the defendants firstly challenged the ex parte judgment and 
decree dated 23.07.1993 by filing application on 16.08.1994 under Order 9 Rule 
13 CPC which was dismissed upto this Court by dismissal of Civil Revision on 
10.05.1995. It is also undisputed position available on record that after dismissal 
of Civil Revision, i.e. after finalization of proceedings under Order 9 Rule 13 
CPC, the defendants chose to file Civil Suit No.15-A/1995 on 19.06.1995 
challenging the ex parte judgment and decree dated 23.07.1993 passed in Civil 
Suit No.25-A/1985, in which the application under Order 39 Rule 1 & 2 CPC was 
dismissed vide order dated 14.01.1998, which was upheld in Misc. Appeal on 
10.03.1998, so also in Civil Revision No.648/1998, dismissed on 04.08.1998. 
The first question arises in the present appeal is as to whether the defendants can 
be given benefit of the observations made by this Court in civil revision on 
04.08.1998 even without withdrawing the Civil Suit or even without getting any 
liberty from the concerned Court to file regular Civil Appeal in question. 
Certainly this aspect has neither been mentioned in the application filed under 
Section 5, 12 and 14 of the Limitation Act nor has been considered by learned first 
appellate court.

16. Secondly, if the said order dated 05.04.1997 (of returning plaint) is taken 
into consideration, then it reveals that on the date of passing of order dated 
04.08.1998 in CR No.648/98 or even on the date of its filing i.e. on 17.03.1998, no 
civil suit was pending, which in effect rendered the civil revision infructuous, 
hence the observation made in the order dated 04.08.1998 is of no significance.

17. Further the order passed by First Appellate Court appears to be self 
contradictory with regard to condonation of delay because in para 13 of the 
impugned judgment, the learned appellate court has on the same set of facts 
declined to extend the period of limitation under Section 14 of the Limitation Act, 
but in the later part i.e. vide para 19, on the same set of facts condoned the delay, as 
a matter of grace, in filing of the appeal and at the same time from para 20 passed 
the impugned judgment on merits also.

18. In the present case civil appeal was filed on 23.11.1998 taking benefit of 
observations made in the order dated 04.08.1998 but the fact of 
pendency/dismissal/withdrawal of civil suit No.15-A/1995 was suppressed, 
which shows malafides and negligent conduct of the defendants/respondents. As 
has been held by Hon'ble Apex Court in the case of Ramji Pandey and Ors. vs. 
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Swaran Kali AIR 2011 SC 489, as the conduct of respondents throughout lacks 
due diligence and was also negligent, they would not be entitled to benefit of 
condonation of delay under section 5 of the Limitation Act and time spent in 
wrong forum cannot be excluded and delay cannot be condoned. In the 
application under Section 5 of the Limitation Act, nothing has been mentioned 
regarding non-compliance of order dated 09.11.1992 passed by trial court under 
Order 11 Rule 12 CPC directing the defendants to produce the original will. 
Further no date of filing application under Order 9 Rule 13 CPC was mentioned in 
the application under Section 5 of the Limitation Act. Fact remains that the 
application under Order 9 Rule 13 CPC was filed on 16.08.1994 i.e. after more 
than 13 months, which is clear negligence on part of defendants because they were 
served with summons and appeared in civil suit till 25.06.1993. No explanation is 
available on record for the period from 25.06.1993 to 16.08.1994 and then from 
05.04.1997 to 23.11.1998, which was necessary.

19. It is well settled that unless the delay in filing of appeal is condoned, there 
is no appeal in the eyes of law. If the matter is considered from this angle, then on 
the date of passing of the impugned judgment dated 18.02.2000, there was no 
appeal in the eyes of law. In my considered opinion after condoning the delay of a 
long period under Order 41 Rule 3A CPC, it was the duty of first appellate court to 
admit the appeal as provided under Rule 11 and then to hear the final arguments as 
provided under Rule 12 of Order 41 CPC, but nothing was followed by learned 
first appellate court and on the same date appeal was allowed just contrary to law 
settled by Full Bench of this Court in the case of Maniram and ors. v. Mst. 
Fuleshwar and ors. 1996 MPLJ 764 (FB).

20. However, after recording negative findings on the same set of facts with 
regard to Section 14 of the Limitation Act there was no occasion available with the 
first appellate court to consider the question of condonation of delay again on 
same set of facts in view of Section 5 of the Limitation Act. As the delay in filing 
the first appeal was not condonable, therefore there was no question of deciding 
the appeal on merits. Accordingly, the impugned judgment and decree deserves to 
be and is hereby set aside and the judgment and decree passed by learned trial 
court is restored. Accordingly, the substantial question of law no.1 is decided in 
favour of appellant/plaintiff and against the defendants/respondents.

Substantial Question of Law 2

21. In view of decision on substantial question of law No.1, there is no need to 
decide the substantial question No.2.

22. It is pertinent to mention here that as the confusion arose in the mind of 
defendants 1-3 because of making observations by this court in the order dated 
04.08.1998 in Civil Revision No.648/1998, therefore, in the interest of justice it is 
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ordered that the defendants 1-3 shall be at liberty to get revived their Civil Suit 
No.15-A/1995 in accordance with the law, if it was got dismissed due to 
observations made by this Court in CR No.648/1998, by moving appropriate 
application before the concerned court.

23. With the aforesaid observations, the appeal stands allowed and disposed 
off. No order as to costs.

Appeal allowed

I.L.R. 2022 M.P. 2063 
Before Mr. Justice Dwarka Dhish Bansal

SA No. 1015/2004 (Jabalpur) decided on 20 July, 2022

RAMKALI  (SMT.) (DEAD) BY LR. & ors.  …Appellants

Vs.

SMT. MURITKUMARI (DEAD) BY LRs. & ors.     …Respondents

	 A.	 Civil Procedure Code (5 of 1908), Section 100 – Relief Sought in 
rdSuit – Held – Plaintiff sought relief of declaration of 1/3  share in property, 

therefore, relief of declaring the Will to be forged, being smaller relief, must 
be deemed to be included in the relief of declaration of title – Thus, it cannot 
be said that prayer in the suit for declaring Will to be forged, fabricated or ab 
initio void, was necessary – Appeal dismissed.   	   (Para 24)

d- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 100 & okn eas pkgk x;k 
vuqrks"k & vfHkfu/kkZfjr & oknh }kjk laifRr esa 1@3 fgLls dh ?kks"k.kk dk vuqrks"k pkgk 
x;k vr% olh;r dks dwVjfpr ?kksf"kr djus dk vuqrks"k] NksVk vuqrks"k gksus ds ukrs] 
gd dh ?kks"k.kk ds vuqrks"k esa 'kkfey ekuk tkuk pkfg, & bl izdkj] ;g ugha dgk tk 
ldrk fd olh;r dks dwVjfpr] eux<ar ;k izkjaHk ls gh 'kwU; ?kksf"kr djus ds fy, 
izkFkZuk okn esa vko';d Fkh & vihy [kkfjtA 

B. Civil Procedure Code (5 of 1908), Section 100 – Execution of 
Will – Burden of Proof – Scope of Interference – Held – A Will in favour of 
defendant is not required to be necessarily challenged by plaintiff as burden 
of proving the Will always lies upon the propounder – Execution of will is 
purely a question of fact and cannot be interfered by this Court under limited 
scope of Section 100 CPC.  (Paras 21 & 25)

[k- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 100 & olh;r dk fu"iknu & 
lcwr dk Hkkj & gLr{ksi dh O;kfIr & vfHkfu/kkZfjr & oknh }kjk izfroknh ds i{k esa 
olh;r dks vfuok;Z :i ds pqukSrh nsus dh vko';drk ugha gS D;ksafd olh;r dks 
lkfcr djus dk Hkkj ges'kk izfriknd ij gksrk gS & olh;r dk fu"iknu fo'kq) :i ls 
rF; dk iz'u gS rFkk /kkjk 100 fl-iz-la- dh lhfer O;kfIr ds varxZr bl U;k;ky; }kjk 
blesa gLr{ksi ugha fd;k tk ldrkA 
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C. Evidence Act (1 of 1872), Section 68 – Will – Held – Provision of 
Section 68 distinguishes Will from other documents by putting a proviso 
which has the effect that admission of execution of other documents has the 
effect of proving of said documents but Will is unaffected by any admission.

  (Para 21)

x- lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 68 & olh;r & vfHkfu/kkZfjr & 
/kkjk 68 dk mica/k ,d ijarqd yxkdj olh;r rFkk vU; nLrkostksa esa foHksn djrk gS 
ftldk izHkko ;g gS fd vU; nLrkostksa ds fu"iknu dh Lohd`fr dk izHkko] mDr 
nLrkostksa dk fl) gks tkuk gS ijarq olh;r fdlh Hkh Lohd`fr ls vizHkkfor gSA  

D. Specific Relief Act (47 of 1963), Section 34 – Declaration of 
Share – Held – Declaration of share could be made irrespective of Section 34 
of 1963 Act, especially in case where the land is agricultural land – As per 
record, land in question is revenue paying land, therefore even if there is 
some construction over it, same would be considered as agricultural land.

 (Para 18)

?k- fofufnZ"V vuqrks"k vf/kfu;e ¼1963 dk 47½] /kkjk 34 & fgLls dh
?kks"k.kk & vfHkfu/kkZfjr & fgLls dh ?kks"k.kk 1963 ds vf/kfu;e dh /kkjk 34 ds ckotwn 
dh tk ldrh gS] fof'k"V :i ls ,sls ekeys esa tgka Hkwfe d`f"k Hkwfe gks & vfHkys[kkuqlkj] 
iz'uxr Hkwfe jktLo Hkqxrku okyh Hkwfe gS] vr%] Hkys gh ml ij dqN fuekZ.k gks] og d`f"k 
Hkwfe gh ekuh tk,xhA 
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J U D G M E N T

DWARKA DHISH BANSAL, J. :- This second appeal has been filed by the 
appellants/defendants challenging the judgment and decree dated 24.06.2004, 
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th 
passed by 6 Additional District Judge (Fast Track Court) Rewa in Civil Appeal 
No.43-A/04 whereby confirming the judgment and decree dated 28.01.2000, 

th
passed by 5  Civil Judge Class-II, Rewa, in Civil Suit No.225-A/1998 whereby 
the suit filed for declaration of 1/3rd share in the land survey no.204 area 0.85 acre 
situated in village (Mauja) Padra was decreed. 

2. The facts in short are that, the land in question belonged to deceased-
Vindheshwari Prasad, who was succeeded by his wife Mst. Sukhrajua (defendant 1) 
and two daughters Smt. Ramkali (defendant 2) and Smt. Murtikumari (plaintiff). 
The defendants 3-5 are sons of defendant 2-Smt. Ramkali. Vindheshwari Prasad 
died on 12.09.1988, leaving behind him the land survey No.204 area 0.85 acre, 
situated in Village (Mauja) Padra, Tehsil Huzur, Distrit (sic: District) Rewa. It is 
alleged in the plaint that after death of Vindheshwari Prasad, the plaintiff and 
defendants 1-2 are having 1/3rd share each and the defendants 3-6 or any other 
person have no right and Vindheshwari Prasad never executed any deed of 
transfer/agreement or Will. It is also alleged in the plaint that the husband of 
defendant 2-Ramkali got a false and fabricated agreement (Ex.D-1) prepared and 
thereafter, got fabricated a Will (Ex.D-2) and on that basis tried to get the name of 
defendants 3-5 mutated over the land in question. On inter alia allegations, the 
plaintiff prayed for declaration that she is Bhoomiswami over 1/3rd share and in 
possession. 

3. The defendants 2-5 filed written statement denying the plaint allegations 
and contended that Vindheshwari Prasad in his life time executed a Will on 
23.08.1988 in favour of defendants 3-5 and after death of Vindheshwari Prasad, 
they are Bhoomiswami and in possession of the land in question. It was also 
contended that neither the plaintiff nor defendants 1-2 are owner or in possession 
and are not entitled for any declaration. It was also contended that the suit land is a 
residential plot in which two houses and boundary wall is constructed which are 
having value of about Rs.9 lacs. Accordingly, it was contended that the suit has not 
been valued properly and the learned Court has no pecuniary jurisdiction.

4. The defendant 1 also filed written statement admitting the plaint 
allegations and contended that Vindheshwari Prasad never executed any Will 
(Ex.D-2) in favour of defendants 3-5 nor executed any agreement/gift deed 
(Ex.D-1), which is a fabricated document. After death of Vindheshwari Prasad, 
his wife and two daughters i.e. plaintiff and defendants 1-2 are entitled to succeed 
his property.

5. The defendant 6-State despite service of summons, did not appear and was 
proceeded exparte. 

6. The learned trial Court on the basis of pleadings of the parties framed as 
many as 8 issues and recorded evidence led by the parties. After due consideration 
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of the material available on record, learned trial Court held that the plaintiff and 
defendants 1-2 are Bhoomiswami and in joint possession of the land having 1/3rd 
share and it was held that the defendants 3-5 are not entitled to succeed the 
property on the basis of Will in question which has been found by learned Court to 
be a false and fabricated document. In para 32, the learned trial Court held that the 
plaintiff - Murtikumari and defendant-1 Smt. Sukhrajua are not in physical 
possession but the defendants 2-5 are in physical possession and at the end of the 
para, it was also held that the plaintiff and defendants 1-2 being co-owners, would 
be deemed to be in joint possession of the suit property. Accordingly, ignoring the 
Will and Gift deed of the favour of defendants 3-5, learned trial Court decreed the 
suit declaring the plaitiff  (sic: plaintiff) to be shareholder of 1/3rd share. Upon 
filing civil appeal, learned first appellate Court affirmed the same, vide judgment 
and decree dated 24.06.2004.

7. Upon filing second appeal by defendants 2-4, it was admitted on 
14.07.2014 on the following substantial questions of law.:-

“1. Whether in view of the findings in para 32 of the impugned 
judgment passed by the trial Court holding possession of the 
appellants on the disputed property, in the lack of prayer of 
consequential relief of possession in the suit of the respondents 
filed for declaration, the same was rightly decreed by the trial 
court in view of proviso of Section 34 of the Specific Relief Act ?

2. Whether in the lack of any prayer in the suit of the 
respondents for declaring the alleged Will (Ex. D-2) projected 
by the appellants to be forged, fabricated and ab initio void, the 
Court below have rightly declared such Will to be forged and 
fabricated document ?”

8. Learned counsel for the appellants submits that in view of the concurrent 
finding of fact that the plaintiff is not in physical possession of the land in 
question, her suit was not maintainable in view of provision contained under 
Section 34 of the Specific Relief Act. He further submits that because the plaintiff 
was aware about the execution of Will (Ex.D-2), she was bound to seek 
declaration about it and in absence of relief of declaration about the Will to be 
forged or fabricated document, the suit was not maintainable and in absence of 
such relief, learned Courts below have erred in holding so. He further submits that 
there being no prayer for relief of possession, the suit mere for declaration was not 
maintainable.

9. By pressing the application under Section 100 (5) of CPC filed on 
29.06.2022, the counsel for appellants submits that the second appeal also 
involves additional substantial questions of law as follows:-
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“1. Whether the learned Courts below erred in holding that the 
will executed in favour of the defendants No.3 to 5 has not been 
proved in accordance with law ?

2. Whether in the absence of any handwriting expert report, 
the finding of the trial Court that the signatures of the testator are 
forged is based upon surmises and conjectures ?”

10. The counsel for appellants submits that the learned Courts below have 
wrongly held that the Will (Ex.D-2) has not been proved by defendants 3-5 
whereas, the Will in question is a proven document and the learned Court below 
has committed mistake in making comparison of the signature without taking aid 
of the expert. Accordingly, he submits that the judgment and decree passed by 
learned Courts below are not sustainable. In support of his arguments, he placed 
reliance on the decisions in the case of (i) Venkataraja and others vs. Vidyane 
Doureradjaperumal (2014) 14 SCC 502; (ii) Anil Rishi vs. Gurbaksh Singh 
(2006) 5 SCC 558; (iii) Afsar Sheikh and another vs. Soleman Bibi and others 
(1976) 2 SCC 142; (iv) Vinay Krishna vs. Keshav Chandra and another 1993 
Supp (3) SCC 129; (v) Daulat Ram and others vs. Sodha and others (2005) 1 SCC 
40; (vi) Deokuer and another vs. Sheoprasad Singh and others AIR 1966 SC 359; 
(vii) Ram Saran and another vs. Smt. Ganga Devi (1973) 2 SCC 60 (viii) 
Rangammal vs. Kuppuswami and another (2011) 12 SCC 220; (ix) Om Prakash 
Yadav and Anr. vs. Kanta Yadav & Ors (2018) 1 HLR 279; (x) John 
Guruprakasam vs. Yovel Nesan and others AIR 1979 Ker 96; (xi) Saudagar Singh 
vs. Pradip Narayan Singh 1918 (20) BOMLR509 (Privy Council); (xii) Gian 
Chand vs. Krishen Singh and another AIR 1978 J&K 16; (xiii) Punjab Steel 
Corporation vs. M.S.T.C. Ltd. AIR 2001 P&H 331; (xiv) Jamana Devi Vs. 
Rajendra Prasad Ji ILR (2013) MP 1004; and (xv) Saravanan Pillai vs. A.S. 
Mariappan and others 2001 SCC Online Mad 955.

11. In reply, the learned counsel for the respondents submits that the suit 
property belonged to Vindheshwari Prasad and the plaintiff along with defendants 
1-2 being the only class-I successors (Wife and two daughters) were entitled to 
succeed the property. As the Will has not been proved by defendants 3-5 and has 
also not been found proved by learned Courts below, therefore, no interference is 
warranted in the second appeal. He submits that vide paragraph 32 of impugned 
judgment itself, the plaintiff and defendants 1-2 have been found in joint 
possession, therefore, the plaintiff was not required to seek relief of possession 
and he further submits that the Will in question was propounded by the defendants 
3-5, therefore, they were liable and bound to prove the Will in accordance with the 
law of evidence and in absence of proof of Will, nothing can be said in favour of 
the appellants. Learned counsel placed reliance on the decisions in the case of (i) 
Janki Narayan Bhoir vs. Narayan Namdeo Kadam (2003) 2 SCC 91; (ii) Karbalai 
Begum vs. Mohd. Sayeed and another (1980) 4 SCC 396; (iii)Vidya Devi vs. Prem 
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Prakash and others (1995) 4 SCC 496; (iv) Darshan Singh and others vs. Gujjar 
Singh and others (2002) 2 SCC 62; (v) MD. Mohammad Ali (Dead) by LRS. vs. 
Jagadish Kalita and others (2004) 1 SCC 271; (vi) Ajay Kumar Parmar vs. State 
of Rajasthan (2012) 12 SCC 406; (vii) Ram Prasad Rajak vs. Nand Kumar & Bros 
and another (1998) 6 SCC 748; (viii) Veerayee Ammal vs. Seeni Anmal (2002) 1 
SCC 134; (ix) Ram Piari vs. Bhagwant and others AIR 1990 SC 1742; (x) 
Madhusudan Das vs. Smt. Narayani Bai and others AIR 1983 SC 114; (xi) Bhadri 
and another vs. Smt. Suma Devi and others AIR 2013 HP 4; (xii) Nathasingh 
Ratansingh Raghuvanshi vs. Jagannathsingh Maharajsingh Raghuvanshi 1994 
M.P.L.J 209; (xiii) Govinda vs. Kanhai 1961 JLJ 1263; (xiv) Surinder Singh 
Ahluwalia vs. Smt. Pushpa Rani (1986) AllLJ 1056; and (xv) Mahendra Nath 
Bagchi vs. Tarak Chandra Sinha and others AIR 1932 Calcutta 504. Learned 
counsel submits that neither the plaintiff was required to seek declaration about 
the Will nor she was required to seek relief of possession because the property in 
question is an agriculture/revenue paying land and for seeking partition under 
Section 178 of the Madhya Pradesh Land Revenue Code, 1959 the relief of 
declaration of certain share in the property, is sufficient because in case of revenue 
paying land it is not the Civil Court which effects the partition, but partition has to 
be effected only by the Tahsildar and actual possession is given only after 
partition. Accordingly, he prays for dismissal of the appeal.

12. Heard learned counsel for the parties and perused the record.

Substantial question of law No.1:

13. Certainly, in para 32 of the impugned judgment passed by the learned trial 
Court, the defendants 2-5 were held to be in physical possession of the property in 
question but at the end of para 32 itself, the learned Court found the plaintiff and 
defendants 1 -2 to be co-owners and in possession of the land in question. It is well 
settled that every co-owner is deemed to be in possession of every inch of the land 
because possession of one co-owner is possession of all.

14. Hon'ble the Supreme Court has in the case of Vidya Devi (Supra) held      
that :

“21. Normally, where the property is joint, co-sharers are the 
representatives of each other. The co-sharer who might be in 
possession of the joint property shall be deemed to be in 
possession on behalf of all the co-sharers. As such, it would be 
difficult to raise the plea of adverse possession by one co- sharer 
against the other. But if the co-sharer or the joint owner had been 
professing hostile title as against other co- sharers openly and to 
the knowledge of other joint owners, he can, provided the 
hostile title or possession has continued uninterruptedly for the 
whole period prescribed for recovery of possession, legitimately 
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acquire title by adverse possession and can plead such title in 
defence to the claim for partition.”

In the case of Darshan Singh (Supra) held that :-

“9. In our view, the correct legal position is that possession of a 
property belonging to several co-sharers by one co- sharer shall 
be deemed that he possesses the property on behalf of the other 
co-sharers unless there has been a clear ouster by denying the 
title of other co-sharers and mutation in the revenue records in 
the name of one co-sharer would not amount to ouster unless 
there is a clear declaration that title of the other co-sharers was 
denied.”

In the case of Md. Mohammad Ali (Supra) held that :-

“25. Possession of a property belonging to several co- shares by 
one co-sharer, it is trite, shall be deemed that he possesses the 
property on behalf of the other co-sharers unless there has been 
a clear ouster by denying the title of other co-sharers and 
mutation in the revenue records in the name of one co-sharer 
would not amount to ouster unless there is a clear declaration 
that the title of the other co- sharers was denied and disputed. No 
such finding has been arrived at by the High Court.”

15. Indisputably, after death of Vindheshwari Prasad, the plaintiff and 
defendants 1-2 are the only successors, and the defendant-2 was found to be in 
possession of the suit land along with plaintiff and defendant -1, hence there is no 
illegality in the findings arrived at by learned Courts below. Merely because of the 
fact that the plaintiff was married and was residing with her in-laws, cannot be a 
ground to say that she was out of possession of the property in question especially 
in the case when there is no plea of ouster taken by the appellants. As such the suit 
filed by plaintiff was very well maintainable and was rightly decreed by learned 
trial Court even in presence of Section 34 of the Specific Relief Act.

16. Recently in the case of Akkamma and others vs. Vemavathi and others 
(2021) 14 SCALE 293, the Supreme Court considered previous judgments in the 
cases of Venkataraja and others (supra), Vinay Krishna (supra), Ram Saran and 
another (supra) and Anathula Sudhakar vs. P. Buchi Reddy (Dead) by Lrs and 
others and held as under:-

“18. The High Court has proceeded on the footing that in the 
subject-suit, the original plaintiff must have had asked for relief 
for recovery of possession and not having asked so, they 
became disentitled to decree for declaration and possession. But 
as we have already observed, the proviso to Section 63 of the 
1963 Act requires making prayers for declaration as well as 
consequential relief. In this case, if the relief on second count 
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fails on merit, for that reason alone the suit ought not to fail in 
view of aforesaid prohibition incorporated in Section 34 of the 
1963 Act.

19. Having opined on the position of law incorporated in 
Section 34 of the 1963 Act, we shall again turn to the facts of the 
present case. The first suit was for perpetual injunction, in 
which the original plaintiff lost for failing to establish 
possession. In the second suit (the 1987 suit), reliefs were 
claimed for declaration based on allegation of subsequent 
disturbances and on that basis injunctive relief was asked for. 
The plaintiffs' claim for being in possession however failed. 
Thus, no injunction could be granted restraining the defendants 
from disturbing or interfering with the original plaintiffs' 
possession of the suit land. But as the Trial Court found 
ownership of the original plaintiff was proved, in our view the 
original plaintiff was entitled to declaration that he was the 
absolute owner of the suit property. There is no bar in granting 
such decree for declaration and such declaration could not be 
denied on the reasoning that no purpose would be served in 
giving such declaration. May be such declaratory decree would 
be non- executable in the facts of this case, but for that reason 
alone such declaration cannot be denied to the plaintiff. 
Affirmative finding has been given by the Trial Court as regards 
ownership of the original plaintiff over the subject- property. 
That finding has not been negated by the High Court, being the 
Court of First Appeal. In such circumstances, in our opinion, 
discretion in granting declaratory decree on ownership cannot 
be exercised by the Court to deny such relief on the sole ground 
that the original plaintiff has failed to establish his case on 
further or consequential relief.

20. In these circumstances, we sustain the judgment of the 
High Court that the plaintiffs were not entitled to injunctive 
relief as prayed for and also the rejection of the plaintiffs' plea 
for introduction of relief for possession. But at the same time, 
we set aside that part of the judgment by which it has been held 
that the plaintiffs were disentitled to declaration of ownership of 
the property. We accordingly hold that the plaintiffs are entitled 
to declaration that they are owners of the suit property and there 
shall be a decree to that effect.

17. In the identical set of facts and circumstances, this Court in the case of 
Karelal and others vs. Gyanbai and others AIR 2018 (NOC) 894 has held as 
under:-

“18. The matter can be ascertained from another angle also. In 
the present case, only the agricultural land is the disputed 
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property. If the defendants had never challenged the rights and 
title of the plaintiffs, then there was no need for the plaintiffs to 
file a suit for declaration of title or even for partition. The 
plaintiffs could have filed an application under Section 178 of 
M.P. Land Revenue Code for partition of the agricultural land. 
Section 178 of M.P. Land Revenue Code, reads as under :- 

"178. Partition of holding.-- (1) If in any holding, which 
has been assessed for purpose of agriculture under 
Section 59, there are more than one bhumiswami any 
such bhumiswami may apply to a Tahsildar for a 
partition of his share in the holding : 

[Provided that if any question of title is raised 
the Tahsildar shall stay the proceeding before 
him for a period of three months to facilitate 
the institution of a civil suit for determination 
of the question of title.] 10[(1-A) If a civil suit 
is filed within the period specified in the 
proviso to sub-section (1), and stay order is 
obtained from the Civil Court, the Tahsildar 
shall stay his proceedings pending the decision 
of the Civil Court. If no civil suit is filed within 
the said period, he shall vacate the stay order 
and proceed to partition the holding in 
accordance with the entries in the record of 
rights.

(2) The Tahsildar, may, after hearing the co-tenure 
holders, divide the holding and apportion the 
assessment of the holding in accordance with the rules 
made under this Code.

[(3) x x x] [(4) x x x] [(5) x x x] Explanation I.--For 
purposes of this section any co-sharer of the holding of 
a bhumiswami who has obtained a declaration of his 
title in such holding from a competent Civil Court shall 
be deemed to be a co-tenure holder of such holding.

[Explanation II.-- x x x] [178-A. Partition of land in life 
time of bhumiswami.-- (1) Whenever a bhumiswami 
wishes to partition his agricultural land amongst the 
legal heirs during his life time, he may apply for 
partition to the Tahsildar.

(2) The Tahsildar may, after hearing the legal heirs, 
divide the holding and apportion the assessment of 
holding in accordance with the rules made under this 
Code.
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19. Thus, where the question of title is not involved, the revenue 
authorities may partition the agricultural land amongst the co- sharers. 
Section 178(2) Explanation-I of M.P. Land Revenue Code, clearly 
provides that for the purposes of this Section, any co-sharer of the 
holding of a Bhumiswami who has obtained a declaration of his title in 
such holding from a competent Civil Court shall be deemed to be a co-
tenure holder of such holding. Thus, even after obtaining the declaratory 
decree, the plaintiff may file an application under Section 178 of M.P. 
Land Revenue Code, for partition of the land. Even otherwise, in a case 
of partition, if the property in dispute is agricultural land, then the matter 
has to be referred to the revenue authorities for actual partition of the 
property by metes and bounds (Kindly see Judgment of the Supreme 
Court in the case of Shub Karan Bubna (Supra). Thus, in any eventuality, 
the actual partition has to be done by the revenue authorities. Further, 
when the principle of res judicata does not apply to the suit for partition, 
then, it cannot be said that unless and until, the actual partition by metes 
and bounds is claimed, the suit for declaration of title and permanent 
injunction is not maintainable. If the plaintiff is not interested in actual 
separation of the property, then he can not be non-suited only for the 
reasons, that he had not sought the relief for partition. Thus, in view of 
Section 178 of the M.P. Land Revenue Code, this Court is of the 
considered opinion, that the suit for declaration of title and permanent 
injunction by a co- sharer against the other co-sharers without seeking 
the further relief of partition, would be maintainable and cannot be 
dismissed in view of Section 34 and 42 of Specific Relief Act.”

18. In view of aforesaid law laid down by Hon'ble Supreme Court and by this 
Court, I am of the view that the declaration of share could be made irrespective of 
Section 34 of the Specific Relief Act, especially in the case where the land is 
agriculture land. Record shows that the land in question is revenue paying land, 
therefore, even if there is some construction over it, the same would be considered 
as an agriculture land.

Substantial question of law No.2

19. The Will has been propounded by defendants 3-5, therefore, it was for 
them to prove the Will in question which has not been found proved by learned 
Courts below.

20. In the case of Anathula Sudhakar vs. P. Buchhi Reddy (2008) 4 SCC 594 it 
has been held that-

“14. We may however clarify that a prayer for declaration will 
be necessary only if the denial of title by the defendant or 
challenge to plaintiff's title raises a cloud on the title of plaintiff 
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to the property. A cloud is said to raise over a person's title, when 
some apparent defect in his title to a property, or when some 
prima facie right of a third party over it, is made out or shown. 
An action for declaration, is the remedy to remove the cloud on 
the title to the property. On the other hand, where the plaintiff 
has clear title supported by documents, if a trespasser without 
any claim to title or an interloper without any apparent title, 
merely denies the plaintiff's title, it does not amount to raising a 
cloud over the title of the plaintiff and it will not be necessary for 
the plaintiff to sue for declaration.”

21. At this juncture the principle as enshrined in order 6 rule 13 CPC is also 
worth importance wherein it has been specifically laid down that any fact the 
burden of proving which does not lie on the party filing the pleading need not to 
plead about the same. This principle further supports the view that a will in favour 
of defendant is not required to be necessarily challenged by the plaintiff as the 
burden of proving the will always lies upon the propounder i.e. defendant in the 
present case. Similar conclusion can also be drawn from the provision of s.68 of 
the Evidence Act which distinguishes WILL from other documents by putting a 
Proviso which has the effect that admission of execution of other documents has 
the effect of proving of said documents but WILL is unaffected by any admission, 
as is governed by main part of the s.68 of Evidence Act.

22. If the preposition laid down by Hon'ble Apex Court in case of Anathula 
Sudhakar (Supra) is considered then it becomes apparent that a relief of 
declaration is required to be sought only when the defendant is able to establish 
any apparent defect in title of plaintiff. In the present case the defendant is sailing 
upon a document which is required to be proved by him and denial of plaintiff's 
title by the defendant on basis of said unproved fact or document cannot be said to 
be sufficient threat to title of plaintiff for which the plaintiff was required to sue for 
declaration of its title or for cancellation of said Will. As has been held by this 
Hon'ble Court in several cases that every threat does not have effect of raising 
cloud over title. Such a WILL is ineffective to create a threat. This preposition is 
also clear from the fact that even no mutation can be effected on basis of said 
WILL unless and until the same is tested before the civil court on anvil of s.63 of 
Succession Act and s.68 of Evidence Act.

23. In the case of Banta Singh vs. Diwan Singh AIR 1929 Lahore 11 it has 
been held:

“3. It is, however, contended that he should have filed a suit for 
the cancellation of the will, and as he was entitled to that relief 
and as he omitted to claim it he was not entitled to sue for a mere 
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declaration under the proviso to Section 42, Specific Relief Act. 
The question is not free from difficulty, but after careful 
consideration I have arrived at the conclusion that as the 
plaintiff questioned the genuineness of the will and also its 
validity he could ignore it and claim a declaration of title. From 
his point of view the alleged will was void and a declaration 
obtained by him would entitle him to claim possession of the 
disputed property by redemption from the mortgagee and 
formal possession from the tenants.

4. If a declaration is given to him he could without any further 
action against the defendant obtain effective domination over 
the property in suit. That being so it was not necessary for him to 
sue for cancellation of the will. I accept the appeal, set aside the 
decree of the Courts below and remand the case to the trial Court 
with directions to proceed with it in accordance with law. The 
Court-fee paid by the appellant in this Court and the Court of the 
District Judge shall be refunded to him and the other costs will 
abide the result.”

24. Accordingly, in my considered opinion as the plaintiff has sought the 
relief of declaration of 1/3rd share, therefore, the relief of declaring the Will being 
smaller relief, must be deemed to be included in the relief of declaration of title 
already sought by plaintiff in the plaint, therefore, it cannot be said that the prayer 
in the suit for declaring the Will to be forged, fabricated and ab initio void, was 
necessary. Therefore, the substantial question of law No.2 is also answered in 
favour of plaintiff and against the defendants.

25. Further the findings with regard to execution of the Will in question being 
purely on a question of fact cannot be interfered with by this Court in the limited 
scope of Section 100 of CPC as has been held by Hon'ble Apex Court in the case of 
Shyamlal @ Kuldip Vs. Sanjeev Kumar and others reported in (2009) 12 SCC 
454. Even otherwise, this Court has perused the evidence of defendants' 
witnesses, which shows that there are major contradictions in the testimony of the 
defendants and the attesting witnesses including scribe, regarding place and time 
of execution of the Will.

26. As both the Courts have recorded concurrent finding with regard to 
execution of Will against the defendants 3-5, therefore, such findings are not 
liable to be interfered with. Further in presence of prior execution of Agreement of 
Gift (Ex.D-1), the Will becomes a suspicious document and such suspicion has 
not been removed by the defendants 3-5. On the contrary, Ram Kishore Shukla 
(DW-2) has clearly deposed that after execution of agreement/gift deed (Ex.D-1) 
Vindheshwari Prasad had lost his right in the property. Hence, the proposed 
additional substantial questions of law also do not arise in this second appeal.
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27. In view of the aforesaid, the second appeal deserves to be and is hereby 
dismissed. However, no order as to costs.

Appeal dismissed

I.L.R. 2022 M.P. 2075
Before Mr. Justice Vivek Agarwal

MA No. 2859/2014 (Jabalpur) decided on 18 August, 2022

HDFC ERGO GENERAL INSURANCE CO. LTD.	           …Appellant

Vs.

SMT. BISRATI BAI & ors.   …Respondents                                                                                               

Motor Vehicles Act (59 of 1988), Section 166 – Tractor & Thresher – 
Held – Apex Court concluded that thresher being energized and being 
operated through tractor, same is to be considered to be a motor vehicle as 
power of propulsion to thresher is transmitted from an external source 
namely a tractor – This Court has also concluded that when accident is 
caused by thresher attached with tractor, insurance company is held liable 
when it is admitted that tractor was insured for agricultural purpose. 

 (Paras 18, 22 & 23)

eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 & VSªDVj rFkk Fksz'kj & 
vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd Fksz'kj dks VSªDVj ds ek/;e ls 
fØ;k'khy fd;k tkrk gS rFkk lapkfyr fd;k tkrk gS] bls ,d eksVj ;ku ekuk tkuk 
pkfg, D;ksafd Fksz'kj dks lapkfyr djus dh 'kfDr ,d ckgjh L=ksr vFkkZr~ ,d VSªDVj ls 
izsf"kr gksrh gS & bl U;k;ky; us ;g Hkh fu"df"kZr fd;k gS fd tc nq?kZVuk VSªDVj ls 
tqM+s Fksz'kj ls dkfjr gksrh gS] rks chek daiuh dks mRrjnk;h Bgjk;k tkrk gS tc ;g 
Lohdkj fd;k x;k gS fd VSªDVj d`f"k iz;kstu gsrq chekd`r FkkA 

Cases referred:

2022 (2) MPLJ 550, 2008 SCC Online 710, 2011 (II) MPWN 72, MA No. 
1078/2015 decided on 28.08.2015, 2010 ACJ 1002, 2008 ACJ 2486 (Gujarat), 
2011 (1) MPHT 196, 2010 (1) ACCD 444, 2006 ACJ 1285, 2004 ACJ 1881, 2013 
(7) SCC 94. 

Rakesh Kumar Jain, for the appellant. 
Devendra Singh Baghel, for the respondent No. 8. 

(Supplied: Paragraph numbers)
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O R D E R

VIVEK AGARWAL, J.:- Heard on I.A. No.2400/2015, an application 
seeking condonation of delay in filing of the appeal.

2. It is mentioned that there is delay of 61 days in filing this appeal.

3. For the reasons stated in the application, I.A. No.2400/2015 is allowed 
and the delay in filing the appeal is hereby condoned.

4. This Miscellaneous Petition is filed by the Insurance Company being 
aggrieved of award dated 19.07.2014 passed by learned Second Additional Motor 
Accident Claims Tribunal, Mandla in Claim Case No.74/2009 (Smt. Bisrati Bai 
and Others Vs. Mangal Singh Uladi and others) on two grounds namely that the 
thresher attached to the insured tractor bearing registration No.MUJ-2274 was not 
separately insured and was used for commercial purpose.

5. It is submitted that driver of the tractor was having learner license and not 
the regular license, therefore, Insurance company should have been exonerated.

6. It is also submitted that compensation awarded under non pecuniary heads 
be reduced as per schedule attached to Section 163-A of Motor Vehicle Act.

7. Reliance is placed on the judgment of a Coordinate Bench of this High 
Court in case of Manglesh S/o Chironji Namdeo Vs. Jaykishan (since dead) 
through L.Rs. and another, 2022(2) MPLJ, 550 where it is held that since thresher 
was not insured, in absence of Insurance Policy for thresher, insurer is not liable to 
satisfy the award and owner of the thresher will be liable to satisfy the award.

8. Learned counsel for respondents No.1 and 8, in his turn, submits that there 
is no illegality in the impugned award calling for any interference.

9. After hearing learned counsel for the parties and going through the record, 
it is evident that four grounds have been raised by the learned counsel for the 
Insurance Company namely; Non Insurance of thresher, secondly, use of the 
thresher for commercial purpose as it was used in the field of somebody else, 
thirdly; driver of the insured tractor was having learners license and fourthly; non 
pecuniary amount of compensation should be as per schedule attached to Section 
163-A.

10. As far as, last ground is concerned that needs to be rejected and is rejected 
because claim petition was filed under Section 166 and not under Section 163-A, 
therefore, schedule under Section 163-A will not have any meaning and 
application.

11. As far as, issue of learner's license is concerned, Section 2(19) of the 
Motor Vehicle Act, 1988 provides that "learner's license" means the license issued 
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by a competent authority under Chapter II authorising the person specified therein 
to drive as a learner, a motor vehicle or a motor vehicle of any specified class or 
description.

12. Thus, it is not evident from the evidence lead by the Insurance Company 
that there was any violation of the terms and conditions of the learner's license.In 
fact, witness of the Insurance Company Ramraj Vishwakarma, Manager, claims, 
admitted in his cross-examination that though company got investigation carried 
out but no investigation report was filed on record. He admits that he has not 
produced any document to show either commercial use of the Tractor or any 
violation of the terms and conditions of the policy, therefore, issue of tractor being 
driven by a person holding learner's license looses its sheen, specially when it is 
shown that driver was not accompanied with a duly license regular driver, thus 
these two arguments namely person driving it with learner's license and Tractor 
being used for commercial purpose are not made out.

13. The only question which now survives for adjudication is whether it is 
necessary to have separate insurance for the thresher.

14. As far as, thresher is concerned, it is a piece of farm equipment that threshes 
green, i.e., it removes the seed from stalks and husks by beating the plant to make a 
seed fall out. 

15. The Division Bench of this High Court in case of National Insurance 
Company Ltd., Indore Vs. Kanha and another, 2008 SCC Online 710 has held that 
if the accident occurred while the tractor is in operation then the risk of insured is 
covered if any person whether third party or his employee suffered any injury with 
the vehicle. 

16. Under such facts and circumstances Madhya Pradesh High Court held that 
policy was issued for use of the vehicle for agricultural purposes and affixing of 
thresher being part of the agricultural purposes, cannot be said to be violation of 
the insurance policy.

17. It is further held that the onus was on the Insurance Company to have 
produced and proved the terms and conditions of the insurance policy as held by 
the High Court of M.P. in Ambaram and another Vs Satyendra Singh and others, 
2011 (II) MPWN 72. 

18. Similarly, in case of IFFCO Tokio General Insurance Co. Ltd Vs. 
Dashrath passed by the Madhya Pradesh High Court on 28.08.2015 in M.A. 
No.1078/2015, it is held that if tractor was duly insured and it was not driven in 
violation of the insurance policy and the argument raised was that thresher was 
not insured and only tractor was insured then relying on the judgment of this High 
Court in case of United India Insurance Co.Ltd Vs. Anandi Devi and others, 2010 
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ACJ 1002, it is held that when accident is caused by the thresher attached with the 
tractor, insurance company is held to be liable when it is admitted that tractor was 
insured for agricultural purposes by the insurance company.

19. Same is the view of Division Bench of Gujarat High Court in Oriental 
Insurance Co. Ltd Vs. Savthanji Khodaji Thakor and Others, 2008 ACJ 2486 
(Gujarat). In that case facts were that accident in question took place when not 
only the thresher was attached to the tractor, but when the thresher was being 
moved with the help of the tractor. It is held that if the person was working on the 
thresher machine which was being operated with the help of a tractor for 
agricultural purpose then the deceased was third party in the accident and in such 
circumstances Insurance Company was held to be liable to make payment of 
compensation.

20. In Kishore s/o Nandlal Gayre Vs. Shahid Shah and Another, 2011 (1) 
MPHT 196 it is held that insurance company is liable in a case where the accident 
was caused by the thresher attached with the tractor.

21. Similarly, in case of United India Insurance Co.Ltd Vs. Rajendra and 
Others, 2010(1) ACCD 444, placing reliance on the judgments in case of United 
India Insurance Company Ltd. Vs. Surinder 2006 ACJ 1285 and judgment of 
Andhra Pradesh High Court in case of Gunti Devaiah and Others Vs. Vaka Peddi 
Reddy and Others, 2004 ACJ 1881 company has been held liable to suffer the 
liability arising out of accident occurred with thresher.

22. In Krishnaji@Kisanji Ramaji Tadas Vs. Umesh Rambhau Shrirame and 
Others, decided by Bombay High Court on 30th April, 2016, it is held that when 
definition of a motor vehicle as provided under Section 2(28) and that of tractor 
provided under Section 2(44) is read then in light of the judgment of Supreme 
Court in Chairman, Rajasthan State Road Transport Corporation and Others vs. 
Santosh and Others, 2013(7) SCC 94, thresher being energized by a tractor and 
being operated through the tractor is to be considered to be a motor vehicle as 
power of propulsion to the thresher is transmitted from an external source namely 
a tractor. And then placing reliance on the judgment of this High Court in case of 
United India Insurance Company Ltd Vs. Smt. Anandi Devi (supra), it is held that 
insurance company is liable to compensate.

23. In view of such facts and legal provisions, I have no iota of doubt that 
Claims Tribunal has committed any error and since law laid down by the Division 
Bench of this High Court in National Insurance Company Ltd., Indore Vs. Kanha 
and another (supra) in binding on this Court, therefore, single Judge decision in 
case of Manglesh S/o Chironji Namdeo (supra) which has not taken into 
consideration Division Bench decision of this High Court will not be a binding 
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precedent, therefore, is not applicable to the facts and circumstances of the case, 
therefore, appeal fails and is dismissed.

Appeal dismissed.

I.L.R. 2022 M.P. 2079
Before Smt. Justice Nandita Dubey

CRA No. 1434/1998 (Jabalpur) decided on 24 August, 2022

HARIPRASAD LAL SHRIVASTAVA (SHRI)   
(DECEASED) THROUGH LRs. ...Appellants

Vs.

STATE OF M.P.                	     …Respondent

A. Prevention of Corruption Act (49 of 1988), Sections 7, 
13(1)(d)(i) & 13(2) – Demand – Reason/Motive – Held – Evidence shows that 
salary of complainant had already been sanctioned by appellant much prior 
to date of complaint – Appellant had no occasion or reason to make the 
alleged demand – Evidence also shows that complainant was annoyed with 
appellant – In absence of any independent corroboration, it is highly unsafe 
to rely on testimony of complainant – Conviction set aside – Appeal allowed. 

(Paras 22, 25, 26 & 28)

d- Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk,¡ 7] 13¼1½¼d½¼i½ o 
13¼2½ & ekax & dkj.k@mn~ns'; & vfHkfu/kkZfjr & lk{; n'kkZrs gSa fd ifjoknh dk 
osru ifjokn dh fnukad ls cgqr igys gh vihykFkhZ }kjk Lohd`r fd;k x;k Fkk & 
vihykFkhZ ds ikl dfFkr ekax djus dk dksbZ volj ;k dkj.k ugha Fkk & lk{; Hkh 
n'kkZrk gS fd ifjoknh vihykFkhZ ls {kqC/k Fkk & fdlh Lora= laiqf"V ds vHkko esa] ifjoknh 
ds lk{; ij fo'okl djuk vR;ar vlqjf{kr gS & nks"kflf) vikLr & vihy Lohd`rA 

B. Prevention of Corruption Act (49 of 1988), Sections 7, 
13(1)(d)(i) & 13(2) – Recovery of Tainted Money – Held – Possession of bribe 
money was denied by appellant and he showed ignorance – Appellant was 
slapped and forced to pick up notes from place pointed by complainant – 
Thereafter if his hands were subjected to phenopthaline powder test, 
certainly colour of chemical would turn pink.  (Para 20)

[k- Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk,¡ 7] 13¼1½¼d½¼i½ o 
13¼2½ & nwf"kr /ku dh cjkenxh & vfHkfu/kkZfjr & vihykFkhZ }kjk fj'or dk /ku j[kus 
ls badkj fd;k x;k rFkk mlus vufHkKrk n'kkZbZ & vihykFkhZ dks FkIiM+ ekjk x;k rFkk 
ifjoknh }kjk bafxr LFkku ls uksV mBkus ds fy, etcwj fd;k x;k & rRi'pkr~ ;fn 
mlds gkFkksa dks QsuksIFkkyhu ikmMj ijh{k.k ds v/khu fd;k tkrk] rks fuf'pr :i ls 
jlk;u dk jax xqykch gks tkrkA 
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C. Prevention of Corruption Act (49 of 1988), Sections 7, 13(1)(d) 
(i) & 13(2) – Demand & Acceptance – Held – Complainant went alone to house 
of appellant and immediately came out within a minute – None of the 
members of trap party who were at a far distance could hear the demand or 
see the money being handed over to appellant to prove that same was 
pursuant to any demand – No evidence to show that appellant made any 
demand of bribe.  (Para 19)

x- Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk,¡ 7] 13¼1½¼d½¼i½ o 
13¼2½ & ekax vkSj Lohd`fr & vfHkfu/kkZfjr & ifjoknh vihykFkhZ ds ?kj vdsyk x;k 
rFkk ,d feuV ds Hkhrj rRdky ckgj vk x;k & VªSi ikVhZ ds dksbZ Hkh lnL; tks dkQh 
nwj Fks ekax dks lqu ugha ldrs Fks vFkok vihykFkhZ dks fn;s x;s /ku dks ;g lkfcr djus 
ds fy, fd og ekax ds vuq:i Fkk ns[k ldrs Fks & ;g n'kkZuas ds fy, dksbZ lk{; ugha gS 
fd vihykFkhZ us fj'or dh ekax dhA 

D. Prevention of Corruption Act (49 of 1988), Section 7 – Demand 
& Acceptance – Held – Demand of illegal gratification is sine qua non to 
constitute the offence – Mere recovery of currency notes cannot constitute 
offence u/S 7, unless it is proved beyond all reasonable doubt that accused 
voluntarily accepted money knowing it to be bribe.  (Para 17)

	 ?k- Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 7 & ekax vkSj Lohd`fr 
& vfHkfu/kkZfjr & voS/k ifjrks"k.k dh ekax vijk/k xfBr djus ds fy, vfuok;Z gS & 
ek= djsalh uksVksa dh cjkenxh /kkjk 7 ds varxZr vijk/k xfBr ugha djrh] tc rd fd 
;qfDr;qDr lansg ds ijs ;g lkfcr ugha fd;k tkrk fd vfHk;qDr us ;g tkurs gq, fd 
;g fj'or gS LosPNk ls /ku Lohdkj fd;kA 

E. Criminal Practice – Defence – Credibility – Held – If defence is 
found probable, due weightage should be given to it – Standard of proof 
should not be compared with that of prosecution where it is obliged to prove 
its case beyond all reasonable doubts – Credential value of defence witness is 
similar to that of prosecution witness and his evidence should not be thrown 
out merely because he has been examined in defence.   (Para 16 & 27)

M- nkf.Md i)fr & cpko & fo'oluh;rk & vfHkfu/kkZfjr & ;fn cpko 
laHkkfor ik;k tkrk gS] rks mls ;Fkksfpr egRo fn;k tkuk pkfg, & lk{; ds ekud dh 
rqyuk vfHk;kstu ls ugha dh tkuh pkfg, tgka og vius izdj.k dks lHkh ;qfDr;qDr 
lansgksa ls ijs lkfcr djus ds fy, ck/; gS & cpko i{k ds lk{kh dh fo'oluh;rk dk 
ewY; vfHk;kstu i{k ds lk{kh ds leku gksrk gS vkSj mlds lk{; dks dsoy blfy, ugha 
udkjuk pkfg, fd mldk ijh{k.k cpko esa fd;k x;k gSA 

F. Criminal Practice – Hostile Witness – Held – Evidence of 
witness declared hostile is not wholly effaced from record and that part of his 
evidence which is otherwise acceptable can be acted upon.    (Para 12)
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p- nkf.Md i)fr & i{knzksgh lk{kh & vfHkfu/kkZfjr & i{knzksgh ?kksf"kr 
lk{kh dk lk{; vfHkys[k ls iw.kZr% ugha feVk;k x;k gS rFkk mlds lk{; ds ml fgLls 
ij dkjZokbZ dh tk ldrh gS tks vU;Fkk Lohdk;Z gSA 

Cases referred:

(2010) 15 SCC 1, (2009) 3 SCC 779, (1979) 4 SCC 725, (2009) 15 SCC 
200, (2005) 6 SCC 211.

Siddharth Datt and Rohit Sharma, for the appellants. 
Satyam Agrawal, for the respondent. 

J U D G M E N T

NANDITA DUBEY, J. :- This criminal appeal is directed against the 
conviction and sentence dated 30.06.1998 passed by Special Judge, Mandla 
(M.P.) in Special Case No. 02/1996, whereby the appellant has been found guilty 
for the offence punishable under Sections 7, 13(1)(d)(i) read with Section 13(2) of 
the Prevention of Corruption Act, 1988 and sentenced to undergo Rigorous 
Imprisonment for one years with fine of Rs.1,000/- and Rigorous Imprisonment 
for two years with fine of Rs.1,000/- respectively with default stipulations. The 
appeal is prosecuted by the legal heirs of the appellant, who expired on 
31.12.2006, during the pendency of the appeal.

2. According to prosecution, the appellant was at the relevant time working 
as Block Development Education Officer at Bijadandi, district Mandla. 
Complainant Shankar Das Sonwani (P.W.-2) was working on the post of Teacher 
at Primary School Vijaypur, Bijadandi. The complainant was transferred from 
Vijaypur to Lalpur, Development Block, Shahpura on 27.07.1993. 

3. As per complainant, his salary was stopped from July 1993 to September, 
1993, he therefore, approached the appellant for release/issuance of the salary for 
the aforestated period of three months. The appellant, it is claimed, demanded a 
bribe of Rs.1,000/- to release the salary. The complainant paid him Rs.500/-, after 
which his salary for two months was released. However, the appellant did not 
release the salary for 15 days and again demanded Rs.500/-. As the complainant 
was not willing to pay the said amount, he approached the Lokayukt office, 
Jabalpur and submitted a written complainant. (Ex. P-11).

4. According to prosecution, after verifying the contents of the complaint, a 
FIR (Ex. P-12) was registered on 12.01.1994 and a trap was arranged. 
Complainant was directed to give the bribe amount. According to prosecution, the 
said notes (5 notes of Rs. 100/- each) got treated with powder and phenolphthalein 
were kept in the pocket of complainant. The complainant was explained the 
significance of sodium carbonate solution test and asked not to touch the currency 
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notes. The details of the trap that was planned was explained to all concerned 
including the complainant. Accordingly the plan was put into execution and on 
the receipt of the pre-arranged signal, the police party rushed inside the house of 
appellant. The bribe amount was recovered from the appellant. Thereafter sodium 
carbonate test was conducted on the hands of the appellant. The test proved 
positive, as the solution turned pink. 

5. A charge sheet was filed against the appellant on completion of the 
investigation. Upon grant of sanction, cognizance of the offence was taken and 
charges were framed, to which the appellant pleaded not guilty. The prosecution 
examined 11 witnesses and exhibited Ex. P-1 to P-27 as documents. The plea of 
appellant was that he was falsely implicated by the complainant as he held a 
grudge against him. He was beaten up on the date of trap and forced to pick up the 
notes. In order to prove the defence, he had examined D.W. -1 Mahesh Kumar 
Mishra as defence witness. 

6. The learned Special Judge held the appellant guilty of commission of the 
said offence and sentenced him as aforestated. Aggrieved and dissatisfied with the 
said judgment of conviction and sentence, the appellant is thus before this Court.

7. Shri Siddharth Datt, learned counsel appearing on behalf of the appellant 
contended that the appellant was beaten up and forced to pick up the marked 
notes. This fact also finds support from the testimony of the prosecution 
witnesses, but even if it is held that the same has been recovered from him, it 
would not be a determining factor in order to hold that appellant made demand of 
bribe and accepted the same. It is further urged that the appellant had no occasion 
to demand the money as the salary was already sanctioned even prior to the date of 
filing the complaint.

8. Shri Satyam Agrawal, learned counsel appearing on behalf of 
respondent/SPE Lokayukta submitted that the burden of proof was on the 
appellant and he having failed to explain as to how the amount of Rs.500/- was 
found in his possession, the Special Court has not committed any mistake in 
recording a judgment of conviction. 

9. In the present case, the complainant was examined as P.W.-2. Though, he 
is a competent witness, however, his evidence is required to be scrutinized with 
great care and caution. According to complainant, initially an amount of 
Rs.1,000/- was demanded. A sum of Rs.500/- was said to have been paid against 
the demand and his two months salary has been released and for the remaining 
salary of 15 days of July, demand of Rs.500/- was made. As regards the demand 
and acceptance of illegal gratification, the stand of complainant is that it took 
place inside the house of appellant. According to complainant, he came out of the 
house of appellant and gave the prearranged signal. On his signal, constable/I.O. 
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S.K. Sharma (P.W.-10), T.S. Maravi (P.W.-3), member of trap party and N.S. 
Saiyyam (P.W.-8), who were all standing outside at the corner of Panchayat Office 
went inside the house of appellant and caught hold of him. According to 
complainant (P.W.-2), the appellant after accepting the money, counted it and kept 
it in the almirah below newspapers and assured the complainant for release of his 
15 days salary. This entire transaction of demand and acceptance was done within 
a minute. The complainant then went out of the house and gave signal to the trap 
party by removing his gamcha. On his signal, S.K. Sharma (P.W.-10) and other 
members of the trap party, who were standing outside, went inside the house and 
caught hold of the hands of appellant and asked him to take out the bribe money 
and count it. 

10. A suggestion was put to the complainant that the accused was beaten up 
and forced to pick up the money, to which he admitted that when S.K. Sharma 
(P.W.-10) asked the accused about bribe money, he did not say anything. The 
complainant was, therefore, asked to show the place where money was kept and 
after the complainant had indicated the place, S.K. Sharma slapped the accused 
and asked him to take out the money from that place and count it. Thereafter 
accused hands were washed in the solution. 

11. T.S. Maravi (P.W.-3), Panchayat Inspector, a member of the trap party was 
asked by D.S.P. Shri N.S. Saiyyam (P.W.-8) to accompany the trap party. 
According to him, the complainant (P.W.-2) went inside and come out of the 
house of appellant within a minute. On his signal, he alongwith S.K. Sharma 
(P.W.-10) and N.S. Saiyyam (P.W.-8) entered the house and caught hold of the 
hands of appellant, who had come out from inside of another room. As per this 
witness, S.K. Sharma (P.W.-10) asked the appellant about the bribe money to 
which he showed ignorance and stated “what money”. According to this witness 
the appellant totally refused accepting any kind of money. At that time, the 
complainant pointed to the “rack” and stated that money is kept there. On hearing 
this, Mr. Sharma (P.W.-10) slapped the appellant twice and forced him to took out 
the money and count it. After being slapped, the appellant got scared and took out 
the money from the place pointed out by the complainant and counted it and then 
his hands were dipped in the solution, which turned pink. This witness has further 
stated that on search, around the house, Rs.9,000/- was found, to which the 
appellant clarified that this amount is his salary amount as he has not gone to his 
house for 2-3 months.

12. This witness has been declared hostile in view of this 161 statement, 
however, even after being declared hostile, he remained consistent in his story and 
could not be shaken by the prosecution. It is well settled that evidence of a witness, 
declared hostile is not wholly effaced from the record and that part of the evidence 
which is otherwise acceptable can be acted upon.
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13. J.K. Singh (P.W.-5) another panch witness has admitted that he did not see 
the complainant going inside the house because from where he was standing, the 
house of accused was not visible clearly. It is thus clear that he could not see or 
hear, as to what actually transpired between the complainant and appellant inside 
the house of accused. He also corroborated the story of the complainant and T.S. 
Maravi (P.W.-3) that appellant when asked about bribe money, showed his 
ignorance. He was then slapped by S.K.Sharma (P.W.-10) and asked to pick up the 
notes from the open rack, pointed out by the complainant.

14. S.K. Sharma (P.W.-10), IO, though denied hitting or slapping the accused, 
but he admitted that he was standing with J.K. Singh (P.W.-5), which shows that 
he also had not seen the demand being made or the money being voluntarily 
accepted by the accused/appellant.

15. Mahesh Kumar Mishra (D.W.-1), has deposed that the power to release 
the salary after one month, which had been withheld for any reason lies with the 
Project Officer and after three months could only released by the direction of 
Deputy Commissioner. He had stated that after relieving the complainant, the 
accused had no hold or power over his salary. This suggestion was also put to the 
complainant in his cross-examination, to which he has stated that he did not know 
that his 15 days salary for the leave period was deposited in treasury and that 
salary could now be released by the order of Deputy Commissioner.

16. The law is well settled that the credential value of defence witness is 
similar to that of prosecution witness and his evidence should not be thrown out 
merely because has (sic: he) has been examined in defence.

17. In so far as regards the offence under Section 7 of the P.C. Act is 
concerned, it is settled position in law that the demand of illegal gratification is 
sine quo (sic: qua) non to constitute the said offence and mere recovery of 
currency notes cannot constitute the offence under Section 7 of the Act, unless it is 
proved beyond all reasonable doubt that the accused voluntarily accepted the 
money knowing it to be bribe.

18. In (2010) 15 SCC 1 C.M. Sharma Vs. State of Andhra Pradesh the 
Supreme Court while referring to the cases of (2009) 3 SCC 779 C.M. Girish 
Babu Vs. CBI, High Court of Kerala and (1979) 4 SCC 725 Suraj Mal v. State 
(Delhi Admn.) has held thus:-

21. Mr. Rai, lastly submits that from the evidence of the 
prosecution witnesses the worst which can be said against the 
appellant is that currency notes were recovered from him. That 
itself, in his submission, does not constitute the offence. He 
submits that to bring home the charge the prosecution is 
required to prove beyond reasonable doubt that the accused had 
demanded the illegal gratification and accepted the same 
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voluntarily. In support of the submission reliance has been 
placed on a decision of this Court in the case of  C.M. Girish 
Babu v. CBI Cochin, HIgh Court of Kerala, 2009 (3) SCC 779 
and our attention has been drawn to the paragraph 18 of the 
judgment which reads as follows:

" 18. In Suraj Mal v. State,(Delhi Admn.) 1979 (4) SCC 
725 this Court took the view that (at SCC p. 727, para 2) 
mere recovery of tainted money divorced from the 
circumstances under which it is paid is not sufficient to 
convict the accused when the substantive evidence in the 
case is not reliable. The mere recovery by itself cannot 
prove the charge of the prosecution against the 
accused, in the absence of any evidence to prove 
payment of bribe or to show that the accused 
voluntarily accepted the money knowing it to be bribe."

19. In the present case, complainant went alone in the house of appellant and 
immediately came out within a minute. None of the members of the trap party, 
who were standing far outside saw the appellant coming out of his house or 
inviting the complainant to his house. At such a distance they could not hear the 
demand if made or see the money being handed over to the appellant by the 
complainant to prove that the same was pursuant to any demand made by the 
appellant. Apart from the initial complaint (Ex. P-11), there is no other evidence to 
show that appellant has made any demand of bribe from the complainant for 
release of his salary of 15 days.

20. As regard the recovery of tainted money, the possession is not admitted by 
appellant, rather from the statement of complainant Shankar Das Sonwani      
(P.W.-2), T.S. Maravi (P.W.-3), J.K. Singh (P.W.-5) and Mahesh Kumar Mishra 
(D.W.-1), as pointed out in preceding paragraphs, it is evident that appellant had 
shown ignorance and denied taking bribe amount, he was slapped by S.K. Sharma 
(P.W.-10) and forced to pick up the notes from the place pointed out by the 
complainant, and thereafter if his hands were subjected to the phenopthaline 
powder test, certainly the colour of chemical solution would turn pink, because 
appellant already came into contact with the treated currency notes.

21. Another aspect which requires consideration from material circumstances 
is whether the appellant had any motive or reason to demand bribe. During the 
trap proceedings, certain documents were seized from the office, from the 
possession of Ganga Singh (P.W.-1). Ex. P-2 dated 07.01.1994, is the letter 
written by the complainant addressed to the Block Development Officer asking to 
release the salary for 15 days from 16.07.1993 to 31.07.1993, during the period 
when he was on medical leave. Ex. P-4 dated 14.09.1993, is the challan of money 
deposited in SBI Mandla Branch by the Treasury, which could not be disbursed to 
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the absentee teachers. The details annexed to challan shows that it included 
complainant's salary of 15 days, i.e., Rs. 1425/-. Ex.P-4 makes it evident that 15 

th
days salary of complainant was sanctioned by the appellant before 14  September 
and could not be disbursed as complainant was absent. Ex. P-8 dated 22.11.1993 
is the sanction letter by the appellant giving sanction to draw/release the salary of 
complainant Shankar Das Sonwane (P.W.-2) for the month of August, September 
and October, 1993. Ex.P-9 is the last pay certificate of the complainant showing 
that he has been paid upto 31.07.1993.

22. It is evident from Ex.P-4 and Ex. P-9 that complainant's salary upto 
31.07.1993 was already sanctioned by the appellant, though the same could not be 
disbursed to the complainant due to his absence and was therefore deposited in the 
treasury on 14.09.1993. Thereafter vide Ex. P-8, dated 22.11.1993 the salary for 
the month of August, September and October, 1993 was also sanctioned, i.e., 
much before the date of filing the complaint by the complainant. Under the 
circumstances, the appellant had no occasion or reason to make the alleged 
demand from the complainant, as the salary of complainant had already been 
sanctioned much prior to the date when the complaint was filed. The complainant 
has admitted in his cross-examination that he got the appellant trapped as he was 
angered and annoyed by the action of appellant in relieving him one sided on 
27.07.1993, though he did not want to be relieved.

23. The Supreme Court in the case of State of Maharashtra Vs. Dnyaneshwar 
Laxman Rao Wankhede (2009) 15 SCC 200 has held :-

16. Indisputably, the demand of illegal gratification is a sine 
qua non for constitution of an offence under the provisions of the 
Act. For arriving at the conclusion as to whether all the 
ingredients of an offence, viz., demand, acceptance and 
recovery of the amount of illegal gratification have been 
satisfied or not, the court must take into consideration the facts 
and circumstances brought on the record in their entirety. For 
the said purpose, indisputably, the presumptive evidence, as is 
laid down in Section 20 of the Act, must also be taken into 
consideration but then in respect thereof, it is trite, the standard 
of burden of proof on the accused vis-'-vis the standard of 
burden of proof on the prosecution would differ. Before, 
however, the accused is called upon to explain as to how the 
amount in question was found in his possession, the 
foundational facts must be established by the prosecution. Even 
while invoking the provisions of Section 20 of the Act, the court 
is required to consider the explanation offered by the accused, if 
any, only on the touchstone of preponderance of  probability and 
not on the touchstone of proof beyond all reasonable doubt.
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24. In the case of Ganga Kumar Shrviastava Vs. State of Bihar (2005) 6 SCC 
211, the Supreme Court held thus :-

22. There is yet another aspect of the matter. Admittedly, supply 
of electricity was restored or his house was connected with 
electric supply. According to the prosecution case, the supply of 
electricity was restored in the month of July 1985 whereas the 
appellant took a stand that before the complaint was made by 
him regarding the allegation of bribe the electric supply was 
already given to the complainant. According to the appellant, 
such connection was given to the complainant on 22nd June 
1985. If this restoration of electric connection dated 22nd June 
1985 to the complainant can be accepted to be correct then 
there could have been no occasion for demand and acceptance 
of bribe either on 25th June 1985 and 28th June 1985 for the 
supply of electric connection. As noted hereinearlier, according 
to the prosecution case and also from the materials on record 
the electric connection to the complainant was alleged to have 
been given on 8th July 1985. As noted hereinearlier, the 
appellant however took a stand that the electric connection was 
made on 22nd June 1985. The necessary entry regarding 
electric connection was proved by the appellant by relying on 
Ext.F. Ext.G was also relied on by the appellant which was an 
intimation by Shri Bachhu Tiwary bearing endorsement of the 
appellant to the effect that connection was given on 22nd June 
1985. However, the complainant refused to give any certificate 
and thereby the appellant advised Shri Tiwary to get certificate 
from Local Mukhia which is Ext.C in the present case. Ext.K is 
an application of Ram Deo Rai to the Executive Engineer stating 
that electric connection had been given to the complainant on 
22nd June 1985.

25. It is borne out from the evidence placed on record particularly Ex.P-4, P-8 
and P-9 that the salary of complainant for the period 16.07.1993 to 31.07.1993 
and for the month of August and September had already been sanctioned by the 
appellant much prior to the date of complaint made by the complainant. Under 
such factual situation, the appellant had no occasion or reason to make any 
demand. It is also carved out from the evidence of complainant, particularly 
paragrahs 4 and 13 that he was annoyed and angered with the appellant and 
therefore, it would be highly unsafe to rely on his testimony that appellant made 
demand and accepted the bribe in absence of any independent corroboration. 
Further, the corroboration essential in a case like this for what actually transpired 
at the time of alleged occurrence and acceptance of bribe is very much wanting in 
this case. On the contrary, the testimony of T.S. Maravi (P.W.-3), J.K. Singh (P.W.- 
5), Mahesh Kumar Mishra (D.W.-1) that when the appellant denied receiving any 
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bribe amount, he was slapped by S.K. Sharma (P.W.-10) and forced to pick up the 
currency notes, supports the defence taken by appellant.

26. In view of the admission made by the complainant in paragraphs 4 and 
13 of his testimony, the statement of T.S. Maravi (P.W.-3), J.K. Singh (P.W.-5), 
Mahesh Kumar Mishra (D.W.-1) and the documents, Ex. P-4, P-8 and P-9, the 
very foundation of the prosecution case is shattered.

27. The law is well settled that the defence is found probable, due weightage 
should be given to it and the standard of proof should not be compared with that of 
prosecution, where it is obliged to prove its case beyond all reasonable doubts.

28. For the reasons stated hereinabove, I am unable to uphold the conviction 
and sentence awarded to the appellant by the learned trial Court. Resultantly, this 
appeal succeeds and is hereby allowed. The conviction of the appellant under 
Sections 7, 13(1)(d)(i) read with Section 13(2) of the Prevention of Corruption 
Act, 1988 is hereby set aside and he is acquitted from all the charges. The amount 
of fine, if deposited be refunded to the legal heirs of the appellants.

Appeal allowed

I.L.R. 2022 M.P. 2088
Before Smt. Justice Anjuli Palo

CR No. 341/2021 (Jabalpur) decided on 5 August, 2022

KRISHNA KUMAR ANAND & ors. 	   … Applicants                    

Vs.

VARUN ANAND & ors.         …Non-applicants                          

A.  Civil Procedure Code (5 of 1908), Order 7 Rule 11 and 
Limitation Act (36 of 1963), Article 59 – Challenge to Mutual Partition – 
Limitation – Held – After execution of mutual partition i.e. from 2006 till 
2012, plaintiff has not challenged the said partition and sansodhan panji 
dated 30.06.2006 – Acting on the said partition, plaintiff, his mother and 
brother executed sale deed for same property, which was involved in 
partition – Earlier partition cannot be reopened – Suit is clearly time barred 
and is hereby dismissed – Impugned order set aside – Revision allowed.                                                                                                                      

 (Paras 11, 17 & 18)

	 d- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11 ,oa ifjlhek 
vf/kfu;e ¼1963 dk 36½] vuqPNsn 59 & ikjLifjd foHkktu dks pqukSrh & ifjlhek & 
vfHkfu/kkZfjr & ikjLifjd foHkktu ds fu"iknu ds i'pkr~ vFkkZr~ 2006 ls 2012 rd] 
oknh us mDr foHkktu ,oa la'kks/ku iath fnukad 30-06-2006 dks pqukSrh ugha nh & mDr 
foHkktu ij dk;Z djrs gq,] oknh] mldh ekrk ,oa HkkbZ us mlh laifRr gsrq foØ; foys[k 
dk fu"iknu fd;k tks fd foHkktu esa varoZfyr Fkh & iwoZrj foHkktu ij u, fljs ls 
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fopkj ugha fd;k tk ldrk & okn Li"V :i ls le; }kjk oftZr gS ,oa ,rn~ }kjk 
[kkfjt & vk{ksfir vkns'k vikLr & iqujh{k.k eatwjA 

	 B. 	 Mutual Partition – Held – Apex Court concluded that a 
partition effected between members of Hindu undivided family by their own 
volition and with their consent cannot be reopened unless it is shown that 
same is obtained by fraud, coercion, misrepresentation or undue influence – 
Court should require strict proof of facts because an act inter vivos cannot be 
lightly set aside.  (Para 13)

	 [k-  ikjLifjd foHkktu & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr 
fd;k gS fd fgUnw vfoHkDr dqVqac ds lnL;ksa ds e/; mudh Lo;a dh LosPNk rFkk mudh 
lgefr ls dk;kZafor foHkktu ij u;s fljs ls fopkj ugha fd;k tk ldrk tc rd fd 
;g n'kkZ;k u tk, fd ;g diV] izihM+u] nqO;Zins'ku vFkok vuqfpr izHkko
}kjk vfHkizkIr fd;k x;k gS & U;k;ky; ds ikl rF;ksa dk Bksl lcwr gksuk visf{kr gS 
D;ksafd thfor O;fDr;ksa ds e/; fdlh dk;Z dks lgt :i ls vikLr ugha fd;k tk 
ldrkA 

Cases referred:

(2022) 5 SCC 73, C.A. No. 7764/2014 decided on 31.07.2020 (Supreme 
Court), AIR 1970 SC 1536, (1076) 1 SCC 214, C.A. No. 2960/2019 decided on 
13.03.2019 (Supreme Court), C.A. No. 9519/2019 decided on 09.07.2020 
(Supreme Court), (2019) 8 SCC 701, (2016) 14 SCC 275, 2019 (1) MPLJ 641, 
(2019) 13 SCC 372, (2018) 6 SCC 422, (2004) 3 SCC 137, (2017) 13 SCC 174.

Divesh Jain, for the applicants. 
 Prakash Upadhyay, for the non-applicants. 

O R D E R

ANJULI PALO, J.:- This civil revision under section 115 of the Code of 
Civil Procedure has been filed by the applicant (defendant No.1) assailing the 
order dated 22.9.2021 passed in Civil Suit No.14-A/2015 whereby First Civil 
Judge Class-I, Gadarwara has rejected his application under Order 7 Rule 11 of 
the Code of Civil Procedure [hereinafter referred to as the "Code"].

2. In brief, the facts of the case are that the applicant (defendant No.1) and 
respondent No.2 & 3 (Defendants) are real brothers. The respondent No.1 is 
plaintiff. The respondent No.4 is mother of respondent No.1 (plaintff) and the 
respondent No.5 is real brother of respondent No.1/plaintiff-Varun Anand. A civil 
suit has been filed by the respondent No.1 as plaintiff before the trial Court against 
the petitioner (defendant No.1) and other respondents No.2 to 7 seeking 
declaration, partition and possession as also claiming one-third share, out of one-
fourth share of the land of his father situated in Mouza Gadarwara, Settlement 
No.119, Patwari Halka No.18/1 and to declare the entries made in Sanshodhan 
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Panji No.99 order dated 30.6.2006 as null and void as also Sanshodhan Panji 
No.308 order dated 20.7.2014 passed in favour of respondent No.6/Defendant 
No.6 (Kapil son of present applicant) as null and void. The respondent 
No.1/plaintiff also claimed to decide his share under section 54 of the Code and 
after parititon through the competent court final decree be passed.

3. The applicant (defendant No.1) filed an application under Order 7 Rule 11 
read with section 151 of the Code alleging that partition of disputed land had 
already taken place on 30.6.2006 vide Sanshodhan Panji No.99, which is binding 
on the parties because there was written partition executed on 18.9.2005 between 
legal heirs of Mohanlal Anand, namely, applicant and his brothers, namely, 
Praveshchand, Gulshan Kumar, Kuldeep Chand. They were enjoying their 
respective possession according to mutual partition. Thereafter, father of 
respondent No.1 (plaintiff) himself sold some immovable property. He had not 
challenged the partition during his lifetime because that partition took place with 
the consent of all the brothers, therefore, property cannot be partitioned again as 
per law. Further, the suit is clearly time barred and in absence of any cause of 
action in favour of plaintiff, the suit is not maintainable, hence, the suit is liable to 
be dismissed. 

4. Admittedly, there is a written mutual partition deed on record which is also 
pleaded by the respondent No.1 (plaintiff) in his plaint. He himself pleaded share 
of the applicants and other brothers, who are his real uncles. His mother and his 
own real brothers (respondents No.4 & 5) have also not challenged the partition 
deed dated 18.9.2005 and Sanshodhan Panji order dated 30.6.2006, after death of 
father of the plaintiff, namely, Gulshan Kumar.

5. Earlier, the applicant had filed similar application under Order 7 Rule 11 
of the Code, objecting maintainbility of present suit which was dismissed by the 
trial Court vide order dated 05.5.2016 (Annexure- A/4). Thereafter, the present 
appilcant filed Civil Revision No.241/2016 before this Hon'ble Court. This Court 
vide order dated 03.10.2019 (Annexure-A/5) had allowed civil revision and 
remanded the matter to the trial Court to decide the application afresh after 
considering the objection raised by applicant regarding limitation and cause of 
action. The trial Court again vide impugned order dated 22.9.2021 again rejected 
the application under Order 7 Rule 11 CPC. Hence, this civil revision.

6. The applicant challenged the impugned order on the ground that trial 
Court ought to have held that the respondent No.1 (plaintiff) admitted that in 
terms of partition dated 18.9.2005 the revenue authorities have also given effect 
and made entries in the revenue record by Sanshodhan Panji dated 30.6.2006 and 
the mutual partition signed by father of the respondent No.1 (plaintiff). He had not 
challenged it within three years as prescribed under Article 59 of the Limitation 
Act. On the contrary, he acted upon such partition to sell out some part of his share 
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by registered sale deed dated 17.6.2011 (Annexure-A/7). The applicant further 
stated that evidence of the respondent No.1 (Plaintiff) has already been recorded 
before the trial Court and it has been closed now. From the evidence of respondent 
No.1 (plaintff) it is apparently clear that suit is barred by law of limitation and he 
has no cause of action to file the suit. The applicant has filed a copy of statement of 
respondent No.1 (plaintiff) as Annexure-A/8. The applicant further staed         
(sic: stated) that father of respondent No.1 (plaintiff) died on 22.2.20212.          
Thereafter, on 14.3.2014 the respondent No.1 (Plaintiff), his mother (respondent 
No.4) and his brother (respondent No.5) have sold the remaining part of his 
father's land, which was recevied by his father in partition by acting upon such 
partition. After a long lapse of 09 years the respondent No.1 (Plaintiff) filed a suit 
for partition or reopening of previous partition, which is not maintainable. Hence, 
applicant prayed to set aside the order passed by the trial Court under Order 7 Rule 
11 of CPC and allow the instant civil revision. 

7. Learned counsel for the applicant has filed various documents in support 
of his case and placed reliance on the cases of Sree Surya Developers and 
promoters Vs. N.Sailesh Prasad and others, (2022) 5 SCC 73; Ravinder Kaur 
Grewal and others Vs. Manjit Kaur and others [Civil Appeal No.7764/2014 
decided by Apex Court on 31.7.2020]; Chandra Kant Misir and others Vs. 
Balakrishna Misir and others, AIR 1970 SC 1536; Ratnam Chettiar and others 
Vs. S.M.Kuppuswami Chettiar and others, (1076) 1 SCC 214; Raghwendra 
Sharan Singh Vs. Ram Prasanna Singh (Dead) by Lrs. [Civil Appeal 
No.2960/2019 decided by Apex Court on 13.3.2019]; Dahiben Vs. Arvindbhai 
Kalyanji Bhanusali and others [Civil Appeal No.9519/2019 decided by Apex 
Court on 09.7.2020]; Raja Ram Vs. Jai Prakash Singh and others, (2019) 8 SCC 
701; R.K.Roja Vs. U.S.Raydu, (2016) 14 SCC 275; and Rav Ajay Pratap Singh 
Yadav Vs. Gurucharan Singh, 2019 (1) MPLJ 641.

8. Learned counsel for the respondents vehemently opposed the contention 
made by learned counsel for the applicant and placed reliance on the decisons in 
the cases of Urvashiben and another Vs. Krihnakant Manuprasad Trivedi, (2019) 
13 SCC 372; Chhotanben and another Vs. Kiritibhai Jalkrushnabhai Thakkar 
and others, (2018) 6 SCC 422. He strongly contended that for deciding whether 
the plaint is to be rejected under Order 7 Rule 11 of CPC only the averments stated 
in the plaint are to be considered, and merits & demerits of the case raised by the 
parties would be adjudicated at trial.

9. Heard learned counsel for the parties. Perused the record. The relationship 
between the parties is admitted by them. Recently, in the case of Sree Surya 
Developers & Promoters (Supra) it has been held that it would not permit the 
plaintiff to make suit maintainable which otherwise would not be maintainable 
and/or barred by law. When clever drafting of plaint has created illusion of a cause 
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of action, court will nip it in the bud at the earliest so that bogus litigation will end 
at the earlier stage. Thus, the plaint is liable to be rejected. In that case, the plaintiff 
sought multiple reliefs. However, such multiple reliefs could only be granted only 
if compromise decree in question were to be set aside. In that case compromise 
decree came to be passed by a Civil Judge in 2016 in terms of memorandum of 
compromise entered into by the father on behalf of respondent No.1 therein, 
grandmother and the appellant/developer. On attaining the age of majority, the 
respondent No.1 therein filed suit inter alia praying declaration of rights, title and 
interest over the suit schedule property and declaration of compromise decree. He 
also prayed for the revocation of deed as null and void.

10. In the case at hand, the applicant and respondents no.2 & 3 are real 
brothers. The suit property situated at Mouza Gadarwara, bearing Khasra 
No.328/4, Patwari Halka No.18/1, Settlement No.119, area 5.78 acres; Khasra 
No.338/2 area 2.26 acres, Khasra No.339 ara 0.59 acres and Khasra No.363 area 
1.59 acrs, total area 10.21 acres was the ancestral property of the father of the 
plaintiff/respondent No.1 and applicant (Defendant No.1) to respondents No.2 & 
3. In the suit itself it is pleaded that area about 0.0211 acrs (sic: acres) i.e. half 
dismil of land out Khasra No.338/2 area 02.26 acres and Khasra No.339 area 0.58 
acres was sold out by the father of the respondent no.1 and applicant & 
respondents No.2 & 3 jointly Amarchand Kori by registered sale deed dated 
25.3.1965. It is also admitted by the plaintiff himself in his plaint that he is bound 
by the aforesaid sale deed and not challenged the same. In this case he is claiming 
one-third share out of one-fourth share of his father which are Khasra Nos.338/2 
area 0.914 hectares, 339 area 0.235 hectares, Khasra Nos.363 area 0.614 hectares, 
328/4 area 2.169 hectares. In paragraph 7 of the plaint it is mentioned that out of 
suit properties the land bearing Khasra No.328/4, area 2.169 hectares the father of 
plaintiff and defendants No.1 to 3 had purchase the same jointly vide sale deed 
dated 21.9.2007. The plaintiff has not claimed anything in respect of this sale 
deed.

11. Thereafter, plaintiff himself pleaded that disputed lands bearing Khasra 
No.338/2 area 0.94 hectares, Khasra No.339 area 0.25 hectares, Khasra No.363/1 
ara 0.36 hectares were partitioned according to Sanshodhan Panji No.99 vide 
order dated 30.6.2006, which is based on their mutual partition of the year 2006. 
He claimed that partition was illegal and was unequal partition. Therefore, it is not 
binding on him as legal heirs of his father. The plaintiff hismelf pleaded in 
paragraph 12 of the plaint that father of the plaintiff/respondent No.1, namely, 
Gulshan Kumar died on 22.1.2012. The partition was executed on 18.5.2006, 
thereafter Sanshodhan Panji came into existence on 30.6.2016. The partition deed 
was also on record which is also mentioned in concerned Sanshodhan Panji Order 
dated 30.6.2006 (Exhibit-P/2) because statement of the plaintiff is also recorded 
before the trial Court. In the registered sale deed dated 17.6.2011 (Annexure-A/7) 
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father of the plaintiff, namely, Gulshan Kumar was purchaser who narrated in the 
sale deed about their family mutual partition. During lifetime of plaintiff's father 
(Gulshan Kumar) he had not challenged the partition dated 18.9.2005 on the 
ground that it was forged. Further, he acted upon it and thereafter Sanshodhan 
Panji order dated 30.6.2006 (Exhibit-P/2) was passed. Thereafter, in the year 2011 
he executed sale deed (Exhibit- A/7) and he died in the year 2012. It is apparently 
clear that the suit property has already been partitioned earlier. It cannot be 
partitioned again as per law, as has been held in the case of Chandra Kant Misir 
(supra).

12. In paragraph 4 of Chandra Kant Misir (supra) the Hon'ble Apex Court 
observed that on the evidence it is clear that there was severance of the joint family 
status and the members of the family were divided in 1914 and their respective 
shares were since then separately enjoyed and possessed by them thereafter and 
were entered in the revenue records in their names. Thereafter, their names were 
entered in the revenue records. Three members of the family were in possession of 
their respective shares of the joint family which is estabished by a mass of 
evidence and the admission by Bouku and his sons and grandsons. In paragrpah 
13 of the plaint it is averred:-

"  for the sake of their convenience and meeting their expenes, 
some properties are in possession of their parties...xxx Although 
several parties to this suit have at times, mortgaged or even sold 
some land in the possession in time of their personal need, yet 
defendant No.1 (Balakrishna son of Makund) since the death of 
Makund Misser, has been keeping with him the produce of 
considerable lands held in jointness, without dividing the 
proportionate share of the parties, for the expeneses of the joint 
family xx xx"

In paragraphs 10 & 11 of aforesaid judgment the Apex Court held as 
under:-

"  10 But, pursuant to the division made in 1914 the shares of the 
three branches were demarcated by the Commissioner and the 
three branches remained in separated possession of the 
properties alloted to them under that partition. The record of the 
suit No.187 of 1914 was it was reported destroyed. But the fact 
will not enable the plaintiff to get any advantage because the 
subsequent conduct of Bouku clearly shows that he has taken 
possession of the properties pursuant to the award and had 
acted upon the awad as being effectiv. It would be reasonable to 
infer that a decree binding a person would not be made unless 
he was duly served with the writ of summons from the Court.
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11. The ground that the arbitrators had awarded to Makund a 
larger share cannot also invalidate the award it appears that the 
division was made by agreement between the parties, and 
Makund was given 6 annas share. Apparently Makund claimed 
that he was the eldest member and that some of the properties 
cliamed as Basudeo to be joint family properties were acquired 
by him by his own exertion. The arbitrators apparently accepted 
that contention and the parties agreed to the award, 35 yeasr 
after that date and after the terms of the award were carried out, 
it was not open to one of the parties to raise a contention that the 
arbitrators had acted improperly in awarding to Makund a 
larger share than what was awardable to him under the Hindu 
law relating to partition".

13. Similar principle has been laid down by the Hon'ble Supreme Court in the 
case of Ratnam Chettiar (supra) wherein it has been held that a partition effected 
between the members of Hindu undivided family by their own volition and with 
their consent cannot be reopened, unless it is shown that the same is obtained by 
fraud, coercion, misrepresentation or undue influence. In such a case the Court 
should require a strict proof of facts because an act inter vivos canot (sic: cannot) 
be lightly set aside.

14. In the case of Sopan Sukhdeo Sable vs. Assistant Charity Commissioner, 
(2004) 3 SCC 137 in paras 11 and 12, this it has been observed as under:

“11. In I.T.C. Ltd. v. Debts Recovery Appellate Tribunal [(1998) 
2 SCC 70] it was held that the basic question to be decided while 
dealing with an application filed under Order 7 Rule 11 of the 
Code is whether a real cause of action has been set out in the 
plaint or something purely illusory has been stated with a view 
to get out of Order 7 Rule 11 of the Code.

12. The trial court must remember that if on a meaningful and 
not formal reading of the plaint it is manifestly vexatious and 
meritless in the sense of not disclosing a clear right to sue, it 
should exercise the power under Order 7 Rule 11 of the Code 
taking care to see that the ground mentioned therein is fulfilled. 
If clever drafting has created the illusion of a cause of action, it 
has to be nipped in the bud at the first hearing by examining the 
party searchingly under Order 10 of the Code. (See T. 
Arivandandam v. T.V.Satyapal (supra).”

15. In the case of Madanuri Sri Rama Chandra Murthy v. Syed Jalal, (2017) 
13 SCC 174, this Court has observed and held as under:

“7. The plaint can be rejected under Order 7 Rule 11 if 
conditions enumerated in the said provision are fulfilled. It is 
needless to observe that the power under Order 7 Rule 11 CPC 
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can be exercised by the Court at any stage of the suit. The 
relevant facts which need to be looked into for deciding the 
application are the averments of the plaint only. If on an entire 
and meaningful reading of the plaint, it is found that the suit is 
manifestly vexatious and meritless in the sense of not disclosing 
any right to sue, the court should exercise power under Order 7 
Rule 11 CPC. Since the power conferred on the Court to 
terminate civil action at the threshold is drastic, the conditions 
enumerated under Order 7 Rule 11 CPC to the exercise of power 
of rejection of plaint have to be strictly adhered to. The 
averments of the plaint have to be read as a whole to find out 
whether the averments disclose a cause of action or whether the 
suit is barred by any law. It is needless to observe that the 
question as to whether the suit is barred by any law, would 
always depend upon the facts and circumstances of each case. 
The averments in the written statement as well as the 
contentions of the defendant are wholly immaterial while 
considering the prayer of the defendant for rejection of the 
plaint. Even when the allegations made in the plaint are taken to 
be correct as a whole on their face value, if they show that the 
suit is barred by any law, or do not disclose cause of action, the 
application for rejection of plaint can be entertained and the 
power under Order 7 Rule 11 CPC can be exercised. If clever 
drafting of the plaint has created the illusion of a cause of 
action, the court will nip it in the bud at the earliest so that bogus 
litigation will end at the earlier stage.”

16. In the case of Dahiben (supra) the Supreme Court in paragraph 15.8 held 
as under:-

"  15.8 The delay of over 5 and ½ years after the alleged cause of 
action arose in 2009, shows that the suit was clearly barred by 
limitation as per Article 59 of the Limitation Act, 1963. The suit 
was instituted on 15.12.2014, even though the alleged cause of 
action arose in 2009, when the last cheque was delivered to the 
Plaintiffs.

The Plaintiffs have failed to discharge the onus of proof that 
the suit was filed within the period of limitation. The plaint is 
therefore, liable to be rejected under Order VII Rule 11 (d) of 
CPC.

Reliance is placed on the recent judgment of this Court 
rendered in Raghwendra Sharan Singh v. Ram Prasanna Singh 
(Dead) by LRs.15 wherein this Court held the suit would be 
barred by limitation under Article 59 of the Limitation Act, if it 
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was filed beyond three years of the execution of the registered 
deed.

17. In the light of principles laid down in the above cases, the facts of the 
instant case are required to be appreciated. On account of undue influence or 
respect for elder brothers by the father of the plaintiff, he had not challenged their 
mutual partition for a long period. It is apparent from the pleadings of the plaint it 
is apparent that he was alive. After execution of the mutual partition i.e. from 2006 
till 2012, but he has not challenged such partition and Sanshodhan Panji Order 
dated 30.6.2006 (Exhibit-P/2) during his life time, though he himself executed 
sale deed in the year 2011. The respondent No.1/plaintiff, his mother (respondent 
No.4) and brother (respondent No.5) executed a sale deed for the same property, 
which was involved in the partition. Therefore, earlier partition cannot be 
reopened. The suit filed by the plaintiff/respondent No.1 is clearly time barred. 
The plaintiff had no cause of action to re-opned the same. The suit is time barred 
and, therefore, liable to be dismissed.

18. On the aforesaid grounds and discussion, this Court is of the opinion that 
the trial Court erred in dismissing the application filed by the applicant under 
Order 7 Rule 11 of CPC. Thus, the impugned order is hereby set aside. 
Resultantly, the revision is allowed. Cosnequently, the application under Order 7 
Rule 11 of CPC is allowed and the suit filed by the plaintiff is hereby dismissed.

Revision allowed.

I.L.R. 2022 M.P. 2096
Before Mr. Justice Satyendra Kumar Singh

CRR No. 1439/2021 (Indore) decided on 17 August, 2022

SHRIRAM RAWAT … Applicant

Vs.

STATE OF M.P.  …Non-applicant

A. 	 Juvenile Justice (Care and Protection of Children) Act, 2015        
(2 of 2016), Section 94(2) – Determination of Age – Presumption & Rebuttal – 
Burden of Proof – Held – Applicant produced birth certificate, scholar 
register and mark sheets – Presumption of juvenility may be applied – 
Applicant discharged his initial burden about his juvenility – In absence of 
any rebuttal evidence, no reason to doubt the documents – Reliance upon 
entry of Aadhar Card in preference to School records was erroneous – 
Impugned order set aside – Petition allowed. (Paras 9 to 14)

d- fd'kksj U;k; ¼ckydksa dh ns[kjs[k vkSj laj{k.k½ vf/kfu;e] 2015 ¼2016 
dk 2½] /kkjk 94¼2½ & vk;q dk vo/kkj.k & mi/kkj.kk o [kaMu & lcwr dk Hkkj & 
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vfHkfu/kkZfjr & vkosnd us tUe izek.ki=] Nk= iath ,oa vadlwfp;ka izLrqr dh & 
fd'kksjkoLFkk dh mi/kkj.kk ykxw dh tk ldrh gS & vkosnd us mldh fd'kksjkoLFkk ds 
ckjs esa mlds vkjafHkd Hkkj dk fuoZgu fd;k gS & [kaMu djus okys fdlh lk{; dh 
vuqifLFkfr esa] nLrkostksa ij lansg dk dksbZ dkj.k ugha & 'kkyk vfHkys[kksa ij vf/keku 
nsdj vk/kkj dkMZ dh izfof"V ij fo'okl xyr Fkk & vk{ksfir vkns'k vikLr & ;kfpdk 
eatwjA

B. 	 Juvenile Justice (Care and Protection of Children) Act, 2015       
(2 of 2016), Section 9(2) & 94(2) – Transfer of Case – Delay in Claim of 
Juvenility – Held – Claim of juvenility can be raised at any stage of criminal 
proceeding, even after final disposal of case – Delay in raising the claim 
cannot be a ground for rejection of such claim – If application is filed 
claiming juvenility, provision of Section 94(2) would have to be applied or 
read alongwith Section 9(2) so as to seek evidence for determination of age. 

(Para 6 & 7)

[k-  fd'kksj U;k; ¼ckydksa dh ns[kjs[k vkSj laj{k.k½ vf/kfu;e] 2015       
¼ 2016 dk 2½] /kkjk 9¼2½ o 94¼2½ & izdj.k dk varj.k & fd'kksjkoLFkk ds nkos eas foyac 
& vfHkfu/kkZfjr & fd'kksjkoLFkk dk nkok] nkf.Md dk;Zokfg;ksa ds fdlh Hkh izØe ij] 
;gka rd fd izdj.k ds vafre fujkdj.k ds i'pkr~ Hkh mBk;k tk ldrk gS & nkok mBkus 
esa foyac] mDr nkos dh ukeatwjh gsrq vk/kkj ugha gks ldrk & ;fn fd'kksjkoLFkk dk nkok 
djrs gq, vkosnu izLrqr fd;k x;k gS] /kkjk 94¼2½ dk mica/k ykxw fd;k tkuk gksxk 
vFkok /kkjk 9¼2½ ds lkFk i<+k tkuk gksxk ftlls fd vk;q ds vo/kkj.k gsrq lk{; pkgk 
tk;sxkA

C. 	 Juvenile Justice (Care and Protection of Children) Act, 2015    
(2 of 2016), Section 94(2) – Determination of Age – Degree of Proof – Held – 
Degree of proof required in a proceeding before Juvenile Board is higher 
than the inquiry made by criminal court – In case of inquiry, Court records a 
prima facie conclusion but when there is determination of age as per Section 
94(2), a declaration is made on basis of evidence. (Para 8)

x- fd'kksj U;k; ¼ckydksa dh ns[kjs[k vkSj laj{k.k½ vf/kfu;e] 2015 ¼2016 
dk 2½] /kkjk 94¼2½ & vk;q dk vo/kkj.k & lcwr dh ek=k & vfHkfu/kkZfjr & fd'kksj cksMZ 
ds le{k dk;Zokgh esa visf{kr lcwr dh ek=k] nkf.Md U;k;ky; }kjk dh xbZ tkap ls 
mPprj gksrh gS & tkap ds izdj.k esa] U;k;ky;] izFke n`"V~;k fu"d"kZ vfHkfyf[kr djrk 
gS ijarq tc /kkjk 94¼2½ ds vuqlkj vk;q dk vo/kkj.k gksrk gS] lk{; ds vk/kkj ij 
?kks"k.kk dh tkrh gSA  

Cases referred:

2017(1) MPWN 105, 2021 SCC Online SC 1079.

R.R. Trivedi, for the applicant. 
Shashwat Seth, G.A. for the non-applicant. 
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O R D E R

SATYENDRA KUMAR SINGH, J. :- This criminal revision u/S 397 r/W 
401 of Cr.P.C. has been preferred against the order dated 28.05.2021 passed by the 

nd
Court of 2  Additional Special Judge, Mandsaur in Special S.T. No. 42/2020, 
whereby the applicant's application filed u/S 94 of Juvenile Justice (Care and 
Protection of Children) Act, 2015 [in short JJ Act, 2015] for transferring his case 
to Juvenile Justice Board for trial was rejected.

2. Facts giving rise to this revision petition are that on 10.10.2020, the 
applicant alongwith other co-accused persons was found to have 60 kg of poppy 
straw in their illegal possession and is facing criminal trial in Special S.T. No. 
42/2020 for the offences punishable u/S 8(c)/15(c) of NDPS Act. In the said case, 
a chargsheet was filed on 16.12.2020, and charges were framed on 18.03.2021, 
against the applicant and other co-accused persons, but till then applicant was not 
represented by any counsel, and on 17.05.2021, the first time his counsel appeared 
and filed his vakalatnama and found applicant's age below 18 years. Then, on 
18.05.2021, he moved an application u/S 94 of the JJ Act, 2015 before the Trial 
Court for transferring the case to the Juvenile Justice Board for trial. Learned trial 
Court conducted an inquiry and after getting verified the documents filed by the 
applicant in support of his aforesaid application, vide order dated 28.05.2021 
rejected applicant's application on the ground that application claiming juvenility 
was filed after framing of charges. Secondly, the school scholar register entry with 
regard to the date of birth of the applicant is doubtful and as per his Aadhar Card, 
his date of birth is 24.03.2000, according to which he was major at the time of the 
incident.

3. Learned counsel for the applicant submits that the learned trial Court has 
committed an error of law while not taking into consideration the documents filed 
by the applicant in support of his application filed u/S 94 of the JJ Act, 2015. He 
further submits that exclusive jurisdiction for determination of the age of the 
applicant lies with the Juvenile Justice Board constituted under the Act of 2015 as 
held in the case of Indra Singh Vs. State of M.P. [ 2017(1) MPWN 105]. Hence, the 
learned trial Court has committed jurisdictional error in dismissing the 
application for determination of the age of the applicant. The impugned order is 
patently illegal and thus, is liable to be set aside.

4. Learned counsel for the respondent/State has opposed the prayer and 
submits that as per the applicant's own document (Adhar Card) entry, he was 
major at the time of the incident. Hence, the learned trial Court has rightly 
dismissed the application filed by the applicant for referring the matter to Juvenile 
Justice Board.

5. Heard learned counsel for the parties at length and perused the record.
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6. From the perusal of the provisions of the Juvenile Justice(Care and 
Protection of Children)Act, 2015 and also from the observations made by the 
Hon'ble Apex Court in the case of Rishi Pal Singh Solanki Vs. State of U.P. & 
Others [2021 SCC Online SC1079], it is apparent that a claim of juvenility can be 
raised at any stage of a criminal proceeding, even after the final disposal of the 
case. A delay in raising the claim of juvenility cannot be a ground for rejection of 
the such claim and if an application is filed before the Court claiming juvenility, 
the provision of sub-section 2 of Sec 94 of the JJ Act, 2015 would have to be 
applied or read alongwith sub-section 2 of Section 9, so as to seek evidence for the 
purpose of recording of finding stating the age of the person as nearly as may be. 
Relevant para of the aforesaid judgment passed in the case of Rishi Pal Singh 
Solanki Vs. State of U.P. & Others (Supra) is as under:

''32. What emerges on a cumulative consideration of the aforesaid 
catena of judgments is as follows:

(i) A claim of juvenility may be raised at any stage of a criminal 
proceeding, even after the final disposal of the case. A delay in 
raising the claim of juvenility cannot be a ground for the rejection of 
such a claim. It can also be raised for the first time before this Court.

(ii) An application claiming juvenility could be made either before 
the Court or the JJ Board.

(iia) When the issue of juvenility arises before a Court, it would be 
under sub-section (2) and (3) of section 9 of the JJ Act, 2015 but 
when a person is brought before a Committee or JJ Board, section 
94 of the JJ Act, 2015 applies.

(iib) If an application is filed before the Court claiming juvenility, 
the provision of sub-section (2) of section 94 of the JJ Act, 2015 
would have to be applied or read along with sub- section (2) of 
section 9 so as to seek evidence for the purpose of recording a 
finding stating the age of the person as nearly as may be.

(iic) When an application claiming juvenility is made under section 
94 of the JJ Act, 2015 before the JJ Board when the matter regarding 
the alleged commission of offence is pending before a Court, then 
the procedure contemplated under section 94 of the JJAct, 2015 
would apply. Under the said provision if the JJ Board has reasonable 
grounds for doubt regarding whether the person brought before it is 
a child or not, the Board shall undertake the process of age 
determination by seeking evidence and the age recorded by the JJ 
Board to be the age of the person so brought before it shall, for the 
purpose of the JJ Act, 2015, be deemed to be true age of that person. 
Hence the degree of proof required in such a proceeding before the 
JJ Board, when an application is filed seeking a claim of juvenility 
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when the trial is before the concerned criminal court, is higher than 
when an inquiry is made by a court before which the case regarding 
the commission of the offence is pending (vide section 9 of the JJ Act, 
2015).

(iii) That when a claim for juvenility is raised, the burden is on the 
person raising the claim to satisfy the Court to discharge the initial 
burden. However, the documents mentioned in Rule 12(3)(a)(i),

(ii), and (iii) of the JJ Rules 2007 made under the JJ Act, 2000 or 
sub-section (2) of section 94 of JJ Act, 2015, shall be sufficient for 
prima facie satisfaction of the Court. On the basis of the aforesaid 
documents a presumption of juvenility may be raised.

(iv) The said presumption is however not conclusive proof of the age 
of juvenility and the same may be rebutted by contra evidence let in 
by the opposite side.

(v) That the procedure of an inquiry by a Court is not the same thing 
as declaring the age of the person as a juvenile sought before the JJ 
Board when the case is pending for trial before the concerned 
criminal court. In case of an inquiry, the Court records a prima facie 
conclusion but when there is a determination of age as per sub-
section (2) of of 2015 Act, a declaration is made on the section 94 
basis of evidence. Also the age recorded by the JJ Board shall be 
deemed to be the true age of the person brought before it. Thus, the 
standard of proof in an inquiry is different from that required in a 
proceeding where the determination and declaration of the age of a 
person has to be made on the basis of evidence scrutinised and 
accepted only if worthy of such acceptance.

(vi) That it is neither feasible nor desirable to lay down an abstract 
formula to determine the age of a person. It has to be on the basis of 
the material on record and on appreciation of evidence adduced by 
the parties in each case.

(vii) This Court has observed that a hyper-technical approach 
should not be adopted when evidence is adduced on behalf of the 
accused in support of the plea that he was a juvenile.

(viii) If two views are possible on the same evidence, the court 
should lean in favour of holding the accused to be a juvenile in 
borderline cases. This is in order to ensure that the benefit of the JJ 
Act, 2015 is made applicable to the juvenile in conflict with law. At 
the same time, the Court should ensure that the JJ Act, 2015 is not 
misused by persons to escape punishment after having committed 
serious offences.

(ix) That when the determination of age is on the basis of evidence 
such as school records, it is necessary that the same would have to 
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be considered as per  of the Indian Evidence Act,  section 35
inasmuch as any public or official document maintained in the 
discharge of official duty would have greater credibility than private 
documents.

(x) Any document which is in consonance with public documents, 
such as matriculation certificate, could be accepted by the Court or 
the JJ Board provided such public document is credible and 
authentic as per the provisions of the  viz., Indian Evidence Act
section 35 and other provisions.

(xi) Ossification Test cannot be the sole criterion for age 
determination and a mechanical view regarding the age of a person 
cannot be adopted solely on the basis of medical opinion by 
radiological examination. Such evidence is not conclusive evidence 
but only a very useful guiding factor to be considered in the absence 
of documents mentioned in Section 94(2) of the JJ Act, 2015.''

7. As mentioned above, when an application claiming juvenility is made 
before the JJ Board, then the procedure contemplated u/S 94 of the JJ Act, 2015 
would apply. Under the said provision, the Board shall undertake the process of 
age determination by seeking the evidence and the age recorded by the JJ Board to 
be the age of the person so brought before it shall for the purpose of the JJ Act, 
2015 be deemed to be true age of the person.

8. The degree of proof required in a proceeding before the JJ Board is higher 
than when an inquiry was made by a Court before which the case regarding the 
commission of the offence is pending (vide Section 9 of the JJ Act, 2015). In case 
of an inquiry, the Court records a prima facie conclusion, but when there is a 
determination of age as per sub-section 2 of Section 94 of the JJ Act, 2015, a 
declaration is made on the basis of evidence.

9. In the instant case, the application dated 18.05.2021 was moved before the 
trial Court. Therefore, the learned trial Court was required to make only an inquiry 
about the juvenility of the applicant. The applicant in support of his juvenility 
produced the Scholar Register of Keshav International School Bijaynagar, 
wherein at S.R. No. 60, the date of birth of the applicant is written as 05.12.2002. 
He also produced copies of mark sheets of Classes III, VII, and IX, alongwith the 
birth certificate, issued by the Principal, Keshav International School Bijaynagar, 
wherein the same date is mentioned as his date of birth and according to which on 
the date of the incident his age comes about 17 years 10 months and 5 days.

10. Learned Trial Court doubted the genuineness of the aforesaid entries 
relating to the date of birth of the applicant on the ground that the registration form 
filled up at the time of the applicant's admission into the school is not filled up 
properly, applicant's photo is not pasted on the same and issuance dates have not 
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been mentioned on the birth certificate and mark sheets. A perusal of the record 
reveals that entries relating to the applicant's date of birth on the birth certificate 
and mark sheets were made on the basis of school scholar register entry and prima 
facie, there is no reason to disbelieve the entry made therein about the date of birth 
of the applicant.

11. On the basis of documents, produced by the applicant, presumption of 
juvenility may be applied in the matter as rightly held in the case of Indra 
Singh(Supra). Although the said presumption is not conclusive proof of the 
applicant's juvenility and the same may be rebutted. But nothing has been 
produced on record which negates the case of the applicant. The reliance upon the 
entry of the Adhar card, in preference to the school record, was erroneous in view 
of the provisions of section 94(2) of the JJ Act 2015. As observed by the Hon'ble 
Apex Court in the case of Rishi Pal Singh Solanki (Supra), a hyper-technical 
approach should not be adopted when evidence is adduced on behalf of the 
accused in support of the plea that he was a juvenile and if two views are possible 
on the same evidence, the Court should lean in favour of holding the accused to be 
a juvenile in borderline cases.

12. In view of the aforesaid discussion and also in the absence of any rebuttal 
evidence, in the considered opinion of this Court, the applicant has discharged his 
initial burden about his juvenility as there was no reasonable ground to doubt the 
said documents produced by him. The learned trial Court has committed an error 
in rejecting the application filed by the petitioner in this regard.

13. Consequently, the petition is allowed. The impugned order dated 
28.05.2021 is hereby set aside, and prima facie it is held that the applicant had not 
attained the age of 18 years on the date of the incident; as such, he is a child in 
conflict with the law. Therefore, the trial court is directed to proceed further in the 
matter, accordingly.

14. With the aforesaid, revision stands disposed of.

Revision allowed

I.L.R. 2022 M.P. 2102
Before Mr. Justice Anil Verma

MCRC No. 57283/2021 (Indore) decided on 26 July, 2022

RAEES  ...Applicant
Vs.
STATE OF M.P.  …Non-applicant

A. 	 Criminal Procedure Code, 1973 (2 of 1974), Section 451 & 457 
and Govansh Vadh Pratishedh Adhiniyam, M.P. (6 of 2004), Sections 4, 6, 9 & 
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11 – Illegal Transportation of Cattles – Jurisdiction of Magistrate – Held – 
Jurisdiction of JMFC not ousted from releasing the seized vehicle on interim 
custody as there is no rider in 2004 Act – Applicant not been convicted by any 
court for any offences under 2004 Act – No sufficient ground to dismiss 
application for interim custody of vehicle – Custody granted to petitioner 
with conditions.  (Para 10 & 12)

d- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 451 o 457 ,oa xkSoa'k o/k 
Áfr"ks/k vf/kfu;e] e-Á- ¼2004 dk 6½] /kkjk,¡ 4] 6] 9 o 11 & i'kqvksa dk voS/k ifjogu & 
eftLVªsV dh vf/kdkfjrk & vfHkfu/kkZfjr & U;kf;d eftLVªsV izFke Js.kh ¼ts,e,Qlh½ 
dh vf/kdkfjrk vfHkx`ghr okgu dks varfje vfHkj{kk esa fueqZDr djus ls ckgj ugha gS 
D;ksafd 2004 ds vf/kfu;e esa dksbZ ijarqd@mica/k ugha gS & vkosnd dks 2004 ds 
vf/kfu;e ds varxZr fdUgha Hkh vijk/kksa ds fy, fdlh Hkh U;k;ky; }kjk nks"kfl) ugha 
fd;k x;k gS & okgu dh varfje vfHkj{kk gsrq vkosnu dks [kkfjt djus ds fy, dksbZ 
Ik;kZIr vk/kkj ugha & ;kph dks l'krZ vfHkj{kk iznku dh xbZA

B. 	 Govansh Vadh Pratishedh Adhiniyam, M.P. (6 of 2004), Section 
11(5) and Govansh Vadh Pratishedh Rules, M.P., 2012, Rule 5 & 6 – Seized 
Vehicle – Confiscation/Release on Interim Custody – Held – District 
Magistrate is having power to confiscate seized property but no procedure 
prescribed under 2004 Act for confiscation and no Rules have been framed 
under the Act – There is no provision to restrict jurisdiction of JMFC to 
release seized property on interim custody during pendency of investigation 
or trial – In absence of provision, jurisdiction of JMFC cannot be deemed to 
be ousted.  (Para 7 & 8)

[k-  xkSoa'k o/k Áfr"ks/k vf/kfu;e] e-Á- ¼2004 dk 6½] /kkjk 11¼5½ ,oa xkSoa'k 
o/k izfr"ks/k fu;e] e-iz-] 2012] fu;e 5 o 6 & vfHkx`ghr okgu & vf/kgj.k@varfje 
vfHkj{kk ij fueqZfDr & vfHkfu/kkZfjr & ftyk eftLVªsV dks vfHkx`ghr laifRr dks 
vf/kg`r djus dh 'kfDr gS ijarq 2004 ds vf/kfu;e ds varxZr vf/kgj.k ds fy, dksbZ 
izfØ;k fofgr ugha dh xbZ gS ,oa vf/kfu;e ds varxZr dksbZ fu;e fojfpr ugha fd;s x;s 
gSa & vUos"k.k vFkok fopkj.k ds yafcr jgus ds nkSjku vfHkx`ghr laifRr dks varfje 
vfHkj{kk ij fueqZDr djus ds fy, U;kf;d eftLVªsV izFke Js.kh ¼ts,e,Qlh½ dh 
vf/kdkfjrk dks fucZaf/kr djus gsrq dksbZ mica/k ugha gS & mica/k ds vHkko esa] U;kf;d 
eftLVªsV izFke Js.kh dh vf/kdkfjrk dk ckgj gksuk ugha le>k tk ldrkA 

Cases referred:

AIR 2003 SC 638, 2019 (II) MPWN 44.

Pourush Ranka, for the applicant.
Vismit Panot, P.L. for the non-applicant. 
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O R D E R

ANIL VERMA, J. :- The petitioner has challenged the impugned order 
dated 29.10.2021 passed by the IInd Additional Sessions Judge, Mandsaur in 
Criminal Revision No.23/2021, whereby the revision of the petitioner for 
releasing the seized vehicle on interim custody was dismissed.

2. The brief facts of the case are that on 29.08.2021 police got discreet 
information from the informer regarding illegal transportation of cattles.Police 
party reached on the spot and intercepted the pickup vehicle bearing registration 
No.MP-14-GC-1911 and found that seven cattles being transported in very cruel 
manner, therefore, police seized the vehicle on the spot along with the cattles and 
FIR was also registered against the owner of the vehicle/present petitioner which 
was seized in connection with Crime No. 471/2021 registered at P.S. Y.D.Nagar, 
Mandsaur for the offences under Section 4, 6, 9 of M.P. Gowansh Vadh Pratishedh 
Adhiniyam, 2004 (for short "Act of 2004") and Sections 6(a), 6(b), 1, 10, 11 of 
M.P.Krashak Pashu Parishan (sic: Parirakshan) Adhiniyam and Sections 3/181, 
146/196 of Motor Vehicles Act.

3. During the pendency of the investigation, the petitioner had preferred an 
application under Sections 451 and 457 of Cr.P.C. for release of the seized vehicle. 
The said application was rejected by the trial Court vide order dated 02.09.2021 
on the ground that the seized vehicle can be used again by the petitioner and 
confiscation proceeding are likely to be initiated therefore, vehicle cannot be 
released. Thereafter, a Criminal Revision was preferred against the order of 
JMFC, but the said revision was also dismissed by the IInd Additional Sessions 
Judge, Mandsaur vide order dated 29.10.2021 giving reference to the order of 
JMFC and also taking note of the fact that petitioner misused the seized vehicle, 
therefore, vehicle cannot be released on interim custody.

4. Learned counsel for the petitioner has contended that the seized vehicle is 
lying in the open area in the police station and there is no proper arrangement for 
its care, therefore, his vehicle will be damaged. He further submits that the 
petitioner has never been convicted for any offence of similar nature, trial of both 
the matters are still pending, Collector Mandsaur has not given any intimation to 
the concerned Magistrate regarding initiation of confiscation proceedings of the 
aforesaid vehicle, therefore, the courts below have committed an error in rejecting 
the petitioner's application filed under Sections 451 & 457 of Cr.P.C. for the 
interim custody of the vehicle. He has also submitted that the petitioner is 
registered owner of the vehicle in question.

5. Per contra, learned PL for the respondent/State opposes the prayer by 
contending that the vehicle in question was again used for illegal transportation of 
the cattles, therefore, no ground is available to handover the said vehicle to the 
present petitioner.
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6. After hearing the rival submissions advanced by learned counsel for the 
parties and to advert such contention, the relevant provision of the Act of 2004 is 
required to be seen.

7. As per Section 11(5) of the Adhiniyam, 2004, it is clear that in case of any 
violation of Section 4, 5, 6-A and 6-B, the Police Authorities is empowered to 
seize the vehicle or cow progeny and beef. The District Magistrate is having 
power to confiscate the same in a manner prescribed under Rules 5 and 6 of the 
Rules of 2012, which deals, confiscation, and appeal are relevant, however, it is 
reproduced as under:-

Rule 4. Confiscation by District Magistrate.--

In case of any violation of Section 4, 5, 6, 6-A and 6-B, the police shall be 
empowered to seize the vehicles, cow progeny and beef as per the 
provisions of Section 100 of Criminal Procedure Code, 1973 (No.2 of 
1974) in following manner:-

(i) He shall take possession of the vehicle.

(ii) He shall intimate the Veterinary Department to take in custody 
of the cow-progeny and beef.

(iii) The beef of cow-progeny shall be disposed of by the 
Department by such procedure as he deems fit.

Rule 6. Manner of Appeal.-- Any person aggrieved by an order of 
confiscation under sub-section (5) of Section 11 of the Act, may 
prefer an appeal in writing to the Divisional Commissioner within 
thirty days of the date of knowledge of such order. Every appeal 
shall be made under sub-section (1) of Section 11-A of the Act.

8. After perusal of the aforesaid, it is apparent that in the Act of 2004 no 
procedure has been prescribed for the proceedings of confiscation and no rules 
have been framed under the said Act. On perusal of the aforesaid provisions, it is 
evident that there is no provision to restrict the jurisdiction of the Judicial 
Magistrate First Class to release the seized property on interim custody during the 
pendency of investigation or trial. Where a specific restriction is not made in the 
provision of the Act, jurisdiction of the Judicial Magistrate cannot be deemed to 
be ousted.

9. The Hon'ble Apex Court in the case of Sunderbhai Ambalal Desai Vs. 
State of Gujarat, AIR 2003 SC 638 has held as under:-

"The powers under Section 451 Cr.P.C. should be exercised 
expeditiously and judiciously. It would serve various purposes namely: 
1. Owner of the article would not suffer because of its remaining unused 
or by its misappropriation.
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2. Court or the police would not be required to keep the article in safe 
custody.

3. If the proper panchnama before handing over possession of article is 
prepared, that can be used in evidence instead of its production before 
the Court during the trial. If necessary, evidence could also be recorded 
describing the nature of the property in detail: and

4. The jurisdiction of the Court to record evidence should be exercised 
promptly so that there may not be further chance of tampering with the 
articles."

10. Both the courts below have rejected the application of the petitioner for 
interim custody of the vehicle on the basis that confiscation proceedings are to be 
initiated but it is noteworthy that trial of both the offences are pending and the 
petitioner has not been convicted by any court for any offences under the Act of 
2004, therefore, this is not a sufficient ground to dismiss the application for 
interim custody of the vehicle. The jurisdiction of the Judicial Magistrate First 
Class is not ousted from releasing the said vehicle on interim custody as there is no 
rider in the Act to restrict the power of the Judicial Magistrate to release the seized 
vehicle on interim custody.

11. In the case of Mukhtar Husain Vs. State of M.P. [2019(II) MPWN 44] it 
has been held that :-

”13. The observation made by the Revisional Court is not proper that the 
JMFC has no competence to determine whether the Collector has any 
power to confiscate the vehicle or not. When a specific question was 
raised before the JMFC as well as before the Revisional Court about 
competency of the Collector for initiating the confiscation proceeding of 
the vehicle, it was the duty of the Court to determine as to whether that 
power is vested with the Collector or not but without dealing with the 
said question, rejecting the application for release of vehicle only on the 
ground that the confiscation proceeding is proposed by the Collector, the 
request of release of vehicle should not have been turned down. 
Therefore, in my opinion the order passed by the JMFC as well as the 
Revisional Court are not sustainable in the eyes of the law, therefore, 
they are set aside. The application submitted by the petitioner for release 
of the vehicle bearing registration No.UP90-T-2766 is allowed and the 
respondents are directed to release the seized vehicle of the petitioner 
bearing registration No.UP90-T-2766 on his furnishing adequate 
security as directed by the Trial Court. The petitioner is also directed that 
during the pendency of the trial, he shall not sell or dispose ofthe vehicle 
and shall produce before the Court as and when so directed by the Trial 
Court.”

12. On the above analysis, it is concluded that the impugned order dated 
29.10.2021 passed by the IInd Additional Sessions Judge, Mandsaur and order 
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dated 02.09.2021 passed by the Judicial Magistrate First Class, Mandsaur are 
contrary to the law, therefore, both the orders are hereby set aside and the 
application of the petitioner for release of vehicle bearing Registration No.MP-
14-GC-1911 is allowed and respondents are directed to release the said vehicle of 
the petitioner bearing Registration No.MP-14-GC-1911 on his furnishing 
adequate security, as directed by the trial Court.

13. The petitioner is also directed that during the pendency of trial, he shall 
not sale or dispose of the vehicle and shall produce it before the court as and when 
so directed by the trial Court.

Accordingly, this petition is allowed and disposed off on the above terms.

Certified copy as per rules.

Application allowed
I.L.R. 2022 M.P. 2107 (DB)

Before Mr. Justice Ravi Malimath, Chief Justice & 
Mr. Justice Vishal Mishra

MCRC No. 20482/2021 (Jabalpur) decided on 25 August, 2022

PRADEEP RAGHUWANSHI	            ...Applicant

Vs.

CENTRAL BUREAU OF INVESTIGATION  …Non-applicant                                                 

Criminal Procedure Code, 1973 (2 of 1974), Sections 91, 207 & 482 – 
Scope – Held – Accused is only entitled to that material which the prosecution 
relies upon in Court – Accused cannot be entitled to all material or all matter 
of investigation done by prosecution which does not have a bearing on the 
case or is not related to accused in any manner whatsoever – Application 
dismissed.  (Paras 9 to 12)

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk,¡ 91] 207 o 482 & O;kfIr & 
vfHkfu/kkZfjr & vfHk;qDr dsoy mlh lkexzh dk gdnkj gS ftl ij vfHk;kstu 
U;k;ky; esa fuHkZj djrk gS & vfHk;qDr lHkh lkexzh vFkok vfHk;kstu }kjk dh xbZ tkap 
ds lHkh fo"k;ksa dk gdnkj ugha gks ldrk ftudk izdj.k ls dksbZ laca/k ugha gS vFkok 
vfHk;qDr ls fdlh Hkh rjhds ls lacaf/kr ugha gS & vkosnu [kkfjtA 

Cases referred:

(2020) 9 SCC 161, (2017) 4 SCC 490. 

Anil Khare with Bhasker Pandey and Sahil Sharma, for the applicant. 
Sudhir Kumar Sharma, for the non-applicant. 
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O R D E R

The Order of the Court was passed by :
RAVI MALIMATH, CHIEF JUSTICE :- This petition has been filed under Section 
482 of the Code of Criminal Procedure seeking to set aside the order dated 
04.02.2021 passed by the learned IX Additional Sessions and Special Judge, CBI 
(Vyapam Cases), Bhopal in Special Case No.9500003 of 2015 rejecting the 
application of the petitioner filed under Section 207 read with Section 91 of the 
Cr.P.C. and further seeking a direction to the Central Bureau of Investigation to 
supply a copy of all such documents relied upon by the prosecution.

2. The case of prosecution is that an FIR was lodged in Crime No.539 of 
2013 pertaining to the Pre-medical Test, 2013 for offences punishable under 
Section 13(1)(d)(iii) read with 13(2) of the Prevention of Corruption Act, 1988, 
Sections 120-B read with 201, 420, 467, 468, 471 of the IPC, Section 4 read with 
Section 3D(1)(2) of the M.P. Recognized Examinations Act, 1937 as well as 
Sections 65 and 66 of the Information Technology Act, 2000. Various accused 
have been arrested therein. The investigation has been completed and earlier the 
charge sheet was filed by the STF. After the order of the Hon'ble Supreme Court, 
the investigation was taken over by the CBI. Thereafter, the CBI filed a 
supplementary charge-sheet. In the said charge sheet, the petitioner was also 
arrayed as one of the accused.

3. The plea of the petitioner herein is that he filed an application in order to 
obtain the cloned copies of certain documents marked as HDDs S-1 to S-6, C-1, 
CKM-1 and G-1. It is his plea that these are all the CDs which have been 
recovered by the prosecution during the course of investigation. Therefore, he 
requires the cloned copies of all these material that have been seized by the 
prosecution.

4. The same was objected by the prosecution on the ground that whatever is 
being produced by them, the copies of the same have already been furnished to the 
accused. What is ostensibly sought for is the material which is not relevant to the 
case in hand. Therefore, it is not necessary for the prosecution to submit those 
material which are not relevant to the accused so far as this case is concerned. The 
trial Court by the impugned order rejected the application. In doing so it came to 
the conclusion that all the material that have been relied upon by the prosecution, 
copies of the same have already been furnished at the time of filing of the charge-
sheet. That the CD contains various other material outside the instant case, for 
example, it contains certain obscene material also. Thereafter, it came to the view 
that all the material that the prosecution has relied upon have been furnished to the 
accused. Therefore, the plea of the accused for grant of additional material is 
beyond what is being relied upon by the prosecution. Hence, the application was 
rightly rejected.
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5. Heard learned counsels.

6. The plea of the petitioner herein is to direct the respondent to furnish the 
cloned copies of all the hard-disks and other material that have been seized by the 
prosecution. In support of his case, learned counsel for petitioner relies on the 
judgment passed by the Hon'ble Supreme Court in the case of P. Gopalkrishnan 
alias Dileep Vs. State of Kerala and Another reported in (2020) 9 SCC 161 with 
reference to para 50, which reads as follows:-

“50 In conclusion, we hold that the contents of the memory card/pen-
drive being electronic record must be regarded as a document. If the 
prosecution is relying on the same, ordinarily, the accused must be given 
a cloned copy thereof to enable him/her to present an effective defence 
during the trial. However, in cases involving issues such as of privacy of 
the complainant/witness or his/her identity, the Court may be justified in 
providing only inspection thereof to the accused and his/her lawyer or 
expert for presenting effective defence during the trial. The court may 
issue suitable directions to balance the interests of both sides.”

7. In the aforesaid case, the Hon'ble Supreme Court came to the conclusion 
that if the prosecution is relying on such an electronic record, ordinarily the 
accused must be given a cloned copy thereof to enable him to present an effective 
defence during the trial. So far as the instant petition is concerned, the copies of all 
the electronic evidences have already been furnished to the accused.

8. The second part of the judgment is that where the issues pertaining to 
privacy of the complainant/witnesses or their identities are concerned, the Court 
may be justified in providing only inspection thereof to the accused. However, the 
learned counsel for petitioner herein on being questioned submits that it is not 
inspection that he wants but he actually wants the cloned copies of the documents. 
That he is not interested in inspection of the documents. Hence, keeping in mind 
the aforesaid judgment of the Hon'ble Supreme Court and on application of the 
same to the facts of the present case, we do not find that the trial Court has 
committed any error in passing the impugned order.

9. Learned counsel for the petitioner has also placed reliance upon the 
judgment passed by the Hon'ble Supreme Court in the case of Tarun Tyagi vs 
Central Bureau of Investigation reported in (2017) 4 SCC 490 with reference to 
para 10, which reads as follows:-

“10. It is clear from the above that the CBI had seized some hard disks 
marked Q-2, 9 and 20 from the premises of the appellant which 
contained the source code of the data recovery software. Defence of the 
appellant is that this source code was exclusively prepared by him and 
was his property. On the other hand, case of the prosecution is that the 
recovered CDs are in fact same or similar to the software stolen in 2005. 
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In a case like this, at the time of trial, the attempt on the part of the 
prosecution would be to show that the seized material, which contains 
the source code, is the property of the complainant. On the other hand, 
the appellant will try to demonstrate otherwise and his attempt would be 
to show that the source code contained in those CDs is different from the 
source code of the complainant and the seized material contained the 
source code developed by the appellant. It is but obvious that in order to 
prove his defence, the copies of the seized CDs need to be supplied to the 
appellant. The right to get these copies is statutorily recognised under 
Section 207 of the Code, which is the hallmark of a fair trial that every 
document relied upon by the prosecution has to be supplied to the 
defence/accused at the time of supply of the chargesheet to enable such 
an accused to demonstrate that no case is made out against him and also 
to enable him to prepare his cross-examination and defence strategy. 
There is no quarrel up to this point even by the prosecution. The only 
apprehension of the prosecution is that if the documents are supplied at 
this stage, the appellant may misuse the same.

We have considered the said judgment. The Hon'ble Supreme Court has 
reiterated the right of the accused under Section 207 of the Code of Criminal 
Procedure. It is the hallmark of a fair trial that every document relied upon by the 
prosecution has to be supplied to the defence/accused at the time of supply of the 
charge-sheet in order to enable such an accused to demonstrate that no case is 
made out against him.

10. We have considered the reasons as well as the factual position. All the 
material that are relied upon by the prosecution have already been furnished to the 
accused. Therefore, we find that even so far as para 10 of the aforesaid judgment is 
concerned, the impugned order of the trial Court is in consonance of the order of 
the Hon'ble Supreme Court.

11. Under these circumstances, having considered the order of the trial Court, 
we do not find any ground to interfere. All such material that is being relied upon 
by the prosecution has already been furnished to the accused. However, what the 
accused wants is cloned copies of various other material, which according to him, 
would have a bearing on the case. However, we are of the considered view that the 
accused is only entitled to that material which the prosecution relies upon in the 
Court. The accused cannot be entitled to all material or all matter of investigation 
done by the prosecution which does not have a bearing on the case or is not related 
to the accused in any manner whatsoever.

12. Hence, we find that there is no error committed by the trial Court in 
passing the impugned order. Consequently, the petition is dismissed.

Application dismissed.
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