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(Note : An asterisk (*) denotes Note number)

Arbitration and Conciliation Act (26 of 1996), Section 11(6) — Aims &
Objects — Held — This Act is a self contained code dealing with every aspect of
arbitration — The legislative policy in consolidating all the laws relating to
domestic arbitration, international commercial arbitration, enforcement of
foreign arbitral awards is aimed at ensuring not only speedy disposal of
arbitration cases but also timely execution of awards. [M.P. Road Development
Corporation Vs. The Ministry of Road, Transport and Highways (MORT& H)|

(DB)...2072

ATEIERI 3IN GoAg SITETI4 (1996 BT 26), €IIRT 11(6) — 16T T 3G 9T —
afEiRa — g8 R 7eRear © U@ usq 9 Wefta e w@a: gof
TfEdr @ — e AR, FaRTS I arfvifsee Aeaverdr, fageft wrerer srare
@ yadd 4 94fPa gl Sl &1 wifed A 9 fQurh Aifa &1 Sgew T
Dacl HreAwRR] gHRvll &1 2y Fuer Yilaa s @ afes sare o1 99y «
frsares giaa o< A 2| (Tidl. JIs seawi< drRuReHE fa. g A
TP I, TTAUIC UUS BS54 (THINIRE YUs Ta)) (DB)...2072

Arbitration and Conciliation Act (26 of 1996), Section 11(6) —Appointment
of Arbitrator by Designation — Held — Mere change of incumbents by reason of
transfer or retirement would not make any difference as they were made
members of Arbitral Tribunal by designation and not by name. [Ellora Paper
Mills Ltd. Vs. State of ML.P.] ...2110

qregwery SV gos fSfga (1996 HT 26), SGRT 11(6) — YGTIH
gIT Fegee] @l [gfad — afieiRa — wemaiarer ar darfgia & sRor
yeuTRAT & uRad4 413 9 &I 3fax 21 IR Fifh =7 -1 g1 <181 afew
AT IRT AT JAfTHIOT ST TSI 1T AT o7 | (TAIRT 9uR firew far. fa.
H.9. ) ...2110

Arbitration and Conciliation Act (26 of 1996), Sections 11(6), 12(5) & 21
and Arbitration and Conciliation (Amendment) Act, 2015 (3 of 2016), Section
26 — Change of Arbitrator — Held — Apex Court concluded that Amendment
Act of 2015 cannot have retrospective operation in the arbitration proceedings
which had already commenced unless parties otherwise agree — In instant
case, proceedings commenced before amendment came into force —
Applicant failed to produce any material to show any bias or partiality on
part of any member of Arbitral Tribunal — No need to appoint another arbitrator.
[Ellora Paper Mills Ltd. Vs. State of M.P.] ...2110

AT 31IY Yol SIfEf1IH (1996 HT 26), €TRIY 11(6), 12(5) T 21 VT
AT SN oIz (FaNe) a4, 2015 (2016 BT 3), €T 26 — TEAT] BT
yRad7 — sififeiRa — walza ~marea = frssffa fear @ f& 2015 &1
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Henfera aiftrrm, g 9 €1 3R 81 g Areaeer] sriarfeal # ydde wu d
gad-g T2 8 FbdT o dob fb ISR IA=AAT I8qd - 8l — ddHT YHRoT H,
WS @ Yadd # A & yd & HrfarfFat ART o) T$ — ATdSd AR
W$Wﬂﬁwaﬁaﬁﬁﬁs‘qﬂqmmﬁwwﬁ$ﬁwaﬁé
AR UId R A fAwe BT — B 3 geaver &l PRy =+ 31 rawaHdl
& 2 | (TRt IR fiyew for. fa. 7.9, wrs3) ...2110

Arbitration and Conciliation Act (26 0f 1996), Section 11(6) & 37 —See —
Constitution — Article 226/227 [M.P. Road Development Corporation Vs. The
Ministry of Road, Transport and Highways (MORT & H)] (DB)...2072

AT IV Goig IETIT (1996 BT 26), €77 11(6) T 37 — 3@ —
TiaenT — geeT 226 /227 (WAl s sSeaui—< dRURYA fa. T fAfas
TP I, TTIUIC YUs 815 d (THINIMRET YUs ¢4)) (DB)...2072

Arbitration and Conciliation Act (26 of 1996), Section 16 & 34— Scope
& Jurisdiction — Held — Once if Arbitral Tribunal takes a decision to reject the
plea referred u/S 16(2) or 16(3), it shall continue with arbitral proceedings
and make an arbitral award — It cannot be said that aggrieved party has been
left remediless against rejection of his objection regarding jurisdiction of
Tribunal, the only thing is that its remedy has been deferred till stage of
Section 34 of the Act — No infirmity in Tribunal's order — Petition dismissed.
[M.P. Road Development Corporation Vs. The Ministry of Road, Transport
and Highways (MORT & H)] (DB)...2072

qregeery SIN Yoig eI (1996 @1 26), €IRT 16 T 34 — qIfed q
siferaTRar — aififeiRa — va qR afS AreaRery AfSravor aRT 16(2) AT 16(3) @
dafa ffdse afars &1 AmsR & &1 fafega axar 8, 98 wmeaver
SRIAIRAT BT IR IWIT AR ATARRA IATS Q7T — I§ 2] Hal ol "ahdl &
AT yeHR B ARHIT BT JHIRAT & G 7 I ufed HY A >
foeg SUaREA BIs faar 1 2, 9d @ 91d I8 © & 39 SUEAR &I
AR B &RT 34 & Ysh¥ R AN B faAr 11 2 — 3Mfdvor & aeer 7
P13 IV T8 — Fifaser @R | (Ta.4). s se@dud—< aRIReH fa. T fafrsh
P I, TTUIE YUS B39 (THINIMRTET YUs U4)) (DB)...2072

Arbitration and Conciliation Act (26 of 1996), Section 16 & 37(2) —Held
— It is evident from Section 37(2) that it purposely does not provide for an
appeal against an order of Arbitral Tribunal rejecting the plea referred u/S
16(2) or 16(3) — Plea of petitioner jurisdiction or that proper notice of
appointment of arbitrator was not given, may only be available to it as
ground of challenge to the award if eventually it is passed against it. [M.P.
Road Development Corporation Vs. The Ministry of Road, Transport and
Highways (MORT & H)] (DB)...2072
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AT 31N GoAs eI (1996 BT 26), €I”T 16 T 37(2) — AifafeiRa
— oRT 37(2) 9 g8 wifdga 2 & a8 AyalieA arT 16(2) a1 16(3) @ 3iavia
fafdse sf¥rare & ARISR $A aTd AR R & AR o fawg ardle
Iudfera T8 el @ — AftreIRar a1 geaver 31 FRyfaa &1 sfaa Aifew 7 A
S & G99 H IE] B IANETE, S A4rS Bl gHldl & AER dad a9 U
8l godr ® Ife da: sue faeg aRd fear ar 21 (Tadl. s s@dui—<
HRURTA fa. g A &ffw s, g=auld uos g1gd (THINMREY Uve Ua))
(DB)...2072

Arbitration and Conciliation Act (26 of 1996), Sections 16(2), 34 & 37
and Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 7-A —
Adjudication of Dispute — Applicability of Act — Held — If despite existence of
Arbitration Tribunal under the Act of 1983, parties have agreed for
arbitration in accordance with ICADR Rules and Arbitration Act and
consciously did not mention in agreement about existence of Arbitration
Tribunal established under Act of 1983, which then was already in existence,
petitioner cannot be permitted now to raise this plea. [M.P. Road Development
Corporation Vs. The Ministry of Road, Transport and Highways (MORT & H)|

(DB)...2072
qregeer] i Yoig ST (1996 ®T 26), &RV 16(2). 34 d 37 VG
qregveery  Siferbeer SfEfaH, 74 (1983 &1 29), &RT 7-A — fdarg @71

~IrfavfaT — sifeifraa &t garogar — atafaaiRa — afe 1983 & aftifaw &
JAaId AT JAMTHIVT & faem=dT & 91dvq. yadR ATS. M.y R, sy
U9 ATegEerH S| & SR Hedwerdl & foly Wedd gy Ud AIYd® 1983 &
Iftifm @ siTefa wenfia AreaRer ftrevor & fdemmar & IR § v 4
Seotw T2 fHar 2, 9 a9 ugdl 4 & Ra@ d o, Irh $t 39 39 Afars ot
So @1 agafd 98 € o1 "abdl | (TH.d). XIS sSedud dRUNTA fA. T
Af ) 3T s, gl Uve gI8d (THRNRREY UUs UH)) (DB)...2072

Arbitration and Conciliation (Amendment) Act, 2015 (3 of 2016),
Section 26 — See — Arbitration and Conciliation Act, 1996, Sections 11(6), 12(5)
& 21 [Ellora Paper Mills Ltd. Vs. State of M.P.] ...2110

AT SN Yelw (Wee) I, 2015 (2016 BT 3), €IRT 26 — 7@
— HArEeRd 3IX Goig SfEfIIH, 1996, &IV 11(6), 12(5) T 21 (TART UWR Fred
far. fa. 1.9, <9) ...2110

Binding Precedent — Held — Observation made by Court in a
judgment or order is not binding on Court — Reasons for the decision and
findings of Court on an issue is binding precedent. [Suresh Kumar Kurve Vs.
State of M.P.| S
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qreg el gd g — siftfeiRa — fadt frofa srerar sqer A =marera
SR fHAT T U AT WR qegdR] 81 & — Fofa @& ror qorr fedl
faarers wR =marad & fased qrerst gd vt € ) (@RY $9R 5 fa. 5y,
XT5Y) ...*15

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966,
Rule 10 & 14 — Major Punishment — Departmental Enquiry — Held — Major
punishment like dismissal from service can be inflicted after conducting a
regular departmental enquiry as per provisions of Rule 14 of the Rules of
1966. [Amit Chaurasia Vs. State of M.P.] ...2049

Rifaer Gar (affavor, (=T siv srdfter) a5, 7.9, 1966, 99 10 14
— g&7 gv8 — [3arfiy wrg — affaiRa — dar @ ge=gfa o y&a qve @,
1966 @ FRETT @& 99 14 @ Susel @ IFUR Frafa faarfa sia Sarfea
S o gErd fear s anfay | (@rfia @Rl 3. 7.y, =) ...2049

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966,
Rules 10, 14 & 15 and Constitution — Article 311(2)(b) — Punishment of
Dismissal — Dispensing with Departmental Enquiry — Grounds — Lady
constable lodged FIR against male constable (petitioner) u/S 452, 354, 354-
Gh,376 & 506 IPC — Petitioner dismissed from service without departmental
enquiry on ground that calling prosecutrix in enquiry would tarnish her
image, dignity and respect — Held — Lady constable who can file FIR and
would appear before Court, there should be no hitch while appearing in
enquiry that too before police officers — Reason assigned for dispensing with
regular departmental enquiry is unreasonable and unjustified — Article
311(2)(b) cannot be applied — Impugned order of dismissal set aside —
Petition allowed. [Amit Chaurasia Vs. State of M.P.] ...2049

Rifaer dar (awffevvr, fFaFor siiv sidie) (99, 9.9, 1966, (797 10, 14
15 U9 wiegrd — sg=8s 311(2)(b) — vs=gfa &1 cvs — feurfy g &
Sfrgfad — smerre — Afedn IRAS A Y&y AREASD (A1) & fa6g ©RT 452, 354,
354—Gh, 376 9 506 HI.S. 4. & 3iciid Y| a1 Ufadsd ol fear — arh &l
faurfia Sira f&d {991 39 AeR wR 991 9 ye=ygd f&ar 3 6 sifia «f
g 4 o 9 9@l Bfd, TRar 9 gwie welia s — aifrfreiRa — afgen
JRED Sl Y2H JAT YTId ST YR B bl 2 IR A-ATAd S quel Iuferd
gl A oifg ¥ SuRerd 8 § 1 srsda E g+ =ifey, 98 AN gferw
ISR & awer — fafia faaria g @ fned s g faar 1= sror,
sgfaaygad 9 s=mgef 2 — g=8T 311(2)(b) o) &l fHar <1 AdHar —
ygfa BT e fid e U — ATFAdT J9R | (3rfa FiRiRar 3. 9.9, <)
...2049
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Constitution — Article 14— Appointment — Rights of Selected Candidates
— Held — State must give some justifiable and non-arbitrary reasons for not
filling up the posts — It is not at the whims and fancies of State to keep the
advertised post vacant when select list is operative, as same would run
counter to the mandate of Article 14 of Constitution. [Shailesh Kumar
Sonwane Vs. State of M..P.] (DB)...2092

alaerT — g8 14 — fAgfaa — zafaa sw=ffal & siffar —
AffEiRa — g $1 ugl &I 9 MR 9F 3q B FRIFad t6 AR—AT1H SR
Q1 AIEY — I8 IS B I R ST IR 81 © & fa=mia ug Red & o9
999 Al gad-efid @ Rife 0ar &A1 Gfdes & o8 14 @) e b
faudia g | (Fely AR Fi9aH 3. 9.9, 799) (DB)...2092

Constitution — Article 22 — See — National Security Act, 1980, Section
3(3) [Kamleshwar Dixit Vs. State of M.P.] (DB)...2035

HiagrT — ag@8T 22 — /@ — 1Y Gear ffIH, 1980, 17T 3(3)
(FetTar fra fa. 9.9, =) (DB)...2035

Constitution — Article 226 — Dismissal — Judicial Review — Scope — Held

— Apex Court concluded that dismissal without conducting a departmental

enquiry on the ground of being not reasonably practicable, is open for
judicial review — Petition maintainable. [Amit Chaurasia Vs. State of M.P.]

...2049

WiaEmT — sgweT 226 — yeYla — =& yaldealeds — «aifia —
affeiRa — waf=a ~amarea 7 et fear f6 gfaagaa ©u 9 awasiRe =
B @ IR W, fawrfia sia darfaa 63 far ve=gfa, =nfie gafdares
oq oIl @ — Aifa®T uivoiia 2 | @iffa SRR fa. 7.9, ) ...2049

Constitution — Article 226 — Interference in Contractual Matter — Scope
& Jurisdiction — Held — Interference can be made in contract matters if
decision making process is arbitrary, capricious and hits Wednesbury principles.
[Mohd. Sultan Khan Vs. Union of India] (DB)...2041

wiagrT — sge8T 226 — wldarad #H19el 4 gwdEly — i q
ftreiRar — afifeiRa — dfaeT amal § sxady e o1 w@ar @ afe
fafreaa @Y fssar s, sgfaa @ vd dsTaadl Rigial &1 ywifaa st 2
(\rewIe Yoo @ 3. e sifw sfea) (DB)...2041

Constitution — Article 226 — Tender — Review of Decision — Decision of
disqualification of Respondent No. 4 was reviewed by Committee and his bid
was accepted — Held — In absence of enabling provision, decision to review the
previous decision was wholly impermissible — No reasons assigned in
minutes as to what compelled the committee to review the decision — Such
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decision to review is arbitrary, unjust, unreasonable and attracts Wednesbury
Principles — Contract given to Respondent No. 4 set aside — Respondents
directed to consider claim of petitioner — Petition allowed. [Mohd. Sultan
Khan Vs. Union of India] (DB)...2041

W I3ETT — sg=8T 226 — [AfasT — fafreay @1 Yafdaia7 — afifa g
gaeft &. 4 9 FiRear & fAfrega &1 gafdaies fFar m&@r @ saa) qre
R @ 78 off — sififeiRa — amed e Suda @ arvra A, qd fafreay &1
gfddied &34 &1 fvla yoiaar g9 on — afifa &1 fafreea @
gAfdeied s @1 1 qregar ofl 398 IR A dRIga § $Is SROT 181 A
R — gAfddiea &1 Sad fafreaa a=mmEn, sigfad, sgfaayad @ vd dsaed
Rrgra &1 arefia oxar @ — yaeft ». 4 &1 & w13 Gfagr surea — ygeffror
® AN & <@ R AR &34 2g FRR@ fEar & — @ifaer |49r | (@iswe
Yod @ fa. g site sfsa) (DB)...2041

Constitution—Article 226 — Writ of Quo Warranto — Locus Standi—Held
— For issuance of writ of quo warranto, locus standi is insignificant but to

maintain a regular writ petition, petitioner must show that he is a “person
aggrieved”. [Arun Singh Chouhan Vs. State of M.P.] (DB)...*12

AT — 31207 226 — IIEBIN YT BT ITfABT — Y W14 BT DI

— affeiRa — AfeR g=8T @1 Re IR &1 @ fog, g4 aF &1 IAIfferR

He@ald © WRg e Fraffia Re aifaer o oW @9 « fag, gk o1 a8
o1t 817 % 98 ua aafdra aafea 2 | (3revr Ri dter fa. 7.y, <)

(DB)...*12

Constitution — Article 226 — Writ of Quo Warranto — Maintainability —
Held — Writ of quo warranto can be issued against a person and related to a
post which he is substantively holding — Appointment of R-4 not challenged
nor his appointment order has been filed — Posting and working of R-4
cannot be a reason for issuing writ of quo warranto — Petition filed to either
settle personal score or gain publicity and cannot be treated as PIL — Petition
not maintainable and dismissed with cost of Rs. 10,000. [Arun Singh Chouhan
Vs. State of ML.P.] (DB)...*12

qiaerT — sigeee 226 — SfAbIY YT 1 Iifadr — glyofigar —
affreiRa — IR g=e1 @ Re 1@ aafda & fvg ) @) o1 9l @ den
39 Ug 4 94fea 2 o9 a8 4o ®u 9 grvl {6 gY@ — il %, 4 @) Fgfaa
®I A 81, 7 81 3G MY s ywa f6ar /™ 2 — uaeff #. 4 &)
YERATYAT Ud B ST, AfISR g28T 3t Re S $31 &1 ST 781 81 adhdr
— gifaeT a1 a1 AfFTTa 95ar o+ a1 die—yfifg ura s g¥ga @1 18 ud
9 Ao f&d a1g 81 |IET ST Gabdl — ATfah1 9rvefid €1 ¢d 10,000 . & Y
dfga @i | (3revr Rig d@le  fa. 7.9, ws9) (DB)...*12
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Constitution — Article 226 — Writ of Quo Warranto — Necessary Party —
Apex Court concluded that the person against whom the writ of quo
warranto is prayed for is a necessary party. [Arun Singh Chouhan Vs. State
of ML.P.] (DB)...*12

WIAETT — e80T 226 — BN Gz0T BT ITABT — TTIIH YEBIX —
Haiwa AT | Frefta far @ 6 o aafda o fawg sffrer y=o1 a1 Re
@ forg grefar @) ¥ 2, 98 U mavae vgaR 2 | (3revT Riw dte @ fa. 7.
M) (DB)...*12

Constitution — Article 226 and District Court Establishment (Recruitment
and Conditions of Service) Rules, M.P, 2016, Rule 17(3) — Validity Period of
Select List — Exclusion of Litigation Period — Held — Validity period of 18
months was to expire on 20.03.2020 and writ petition was filed on 20.02.2020,
thus right of petitioners were existing on date of filing petition — Act of Court
shall prejudice no one — Respondent directed to exclude the period from date
of filing petition till date of judgment, for calculating validity period.
[Shailesh Kumar Sonwane Vs. State of M.P.] (DB)...2092

GIaeT — =BT 226 VT forell ~rATery w91 (Adl vq Har &1 Iud)
9, 7.9, 2016, 39 17(3) — Ta1 g @1 fafSmar=ar siafer — gaeAard 1
3qfer &1 3rgquiT — AfafEiRa — 18 w1 o) faftrm=r 3@, 20.03.2020 &t
ars g off 3R Re arfasr 20.02.2020 &1 ysga @1 =41 of, 3, At
I B DI AR &1 AT &1 AR faem o — [Ty &1 $Rarg 9
fordll wR uferg e usra =121 s — faftrr=ar srafer &1 v 2 g, AifaeT uxga
1 D) fafr 9 ot o fafsr 9@ Y eafer suafsta a9 @ fov gweff «r
FrefRra fear | (Fay gaR |i9aH 3. 9.9, 399) (DB)...2092

Constitution — Article 226 and NALSA (Effective Implementation of
Poverty Alleviation Schemes) Scheme, 2015, Clause 10(3) — Legal Proceedings
— Scope & Jurisdiction — Held — State authority/District authority may file
appropriate legal proceedings as per clause 10(3) by way of complaint before
Lokayukt as per relevant provisions or may file private complaint against the
erring persons or may file a petition if subject matter requires so by way of a
Public Interest Litigation under Article 226 of Constitution. [Omnarayan
Sharma Vs. State of ML.P.] (DB)...2025

"iagrT — srgees 226 vd Fierdr (T ST Iraarsi &1 gHrdt
BII=a3) 151, 2015, @S 10(3) — fafSr® srfafear — «ifaT T sfSrsiRar —
afifeiRa — s gTit@or /e gifteror gaTa Sudal @ AR
dIeREd & e Riera @ e 4 @s 10(3) @ gar wifaa faftre
SRIAIEAT YT B DI 2 AT Ted] BIA darel Afadal & faeg ol Rera
YA B AHAT & a1 IS fawaasg g1 uféra g at |@iaem= & =83 226 &
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Jqld e f2d are & w1egw | A1faST Ugd HR GahdT 2 | (@FRrEoT 3 fa.
H4.Y9. ) (DB)...2025

Constitution — Article 226 and NALSA (Effective Implementation of
Poverty Alleviation Schemes) Scheme, 2015, Clause 10(3) — Swachh Bharat
Mission — Constructions of Toilets — Held — Allegations of irregularities/
corruption and siphoning off money of beneficiaries in respect of
construction of toilets are prima facie serious in nature — Collector and CEO,
Zila Panchayat directed to look into the allegations with utmost promptitude
and role of concerned persons be enquired expeditiously. [Omnarayan
Sharma Vs. State of M.P.] (DB)...2025

WiagrT — agees 226 va Tl (T S el Jiorrsn &1 gard!
HII=a1) IIoT1, 2015, @S 10(3) — ¥q6 "X AT — areral &1 HHfor
— IftfaiRa — wiaraal & o @ g9y & frafaane /9s<ErR vg
fearferaRal | 99 9 491 fareq @ fTeeE, gom gear 1R Wey &
? — Doldex U9 13 .30, RNTer darad &1 Affeel uR cdd dauxdr 9 faar
P+ Ud Aefea aafdaar @) qffier a1 hgar 9 o9 39 =g Fel¥a fea
T | (BRI I 9. 7.9 I59) (DB)...2025

Constitution — Article 226/227 and Arbitration and Conciliation Act (26
of 1996), Section 11(6) & 37 — Scope of Interference — Apex Court concluded
that the legislative object of enacting the consolidated Act is to minimize
judicial intervention while the matter is in process of arbitration — Once
arbitration has commenced in Arbitral Tribunal, parties have to wait until
award is pronounced, however right of appeal is available to them u/S 37
even at an early stage. [M.P. Road Development Corporation Vs. The Ministry
of Road, Transport and Highways (MORT & H)]| (DB)...2072

HIAETT — BT 226 /227 Y AT 3N Yeig T (1996 BT
26), €TIRT 11(6) T 37 — E¥a&lY B 1fiT — Adi=a ~araray A frssfia fear 2 fe
wAfea aftrfram &1 aftrfrafia #3 &1 Jurl Sgew, ~nfie a=g8y o1 o9
BT © Sl ATHAT HEIRIAT $1 Ufhar § 81 — Yo IR A1eaery 3ifravor §
HEGR[MT 3RH Bl SIM UR, USIHRI B yATS YATY SIlH ddb gdiam sl s,
aonfy aRT 37 & Siavd Irfiar &1 IR ST URMS yHd w ff Suaer 2|
(Tadl. s s@duii< HdRIRIA f4. © AR @ife s, gr=auld vvs srgd
(THAN3REY YU Ta)) (DB)...2072

Constitution — Article 311(2)(b) — See — Civil Services (Classification,
Control and Appeal) Rules, M.P. 1966, Rules 10, 14 & 15 | Amit Chaurasia Vs.
State of ML.P.] ...2049

wiaerT — =87 311(2)(b) — 7@ — Rifder dar (Fffavvr, [T siiv
3rdfier) (a9, 7.4, 1966, 197 10, 14 T 15 (31f¥a IR 4. 7.9 T=7)  ...2049
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Criminal Practice — Adjudication of Objections of Accused — Held —
Where life and liberty of a person is involved, objections of accused should be
decided by assigning reasons and should not be decided by holding the same
to be “non-effective” — Trial Court is expected to at-least mention the nature
of objections raised by accused — Rejection of objection to DNA report by
terming as “non-effective objection” was not in accordance with law. [State of
M.P.Vs.Nandu @ Nandkishore Gupta] (DB)...2122

q1fs® ygia — sifirgaa &1 siafcadl’ &1 <grafaofaT — aftrtretRa —
el U Afad &1 Sliad 3R W@aadl WA 8, BRI ad gy Afgad ol
rufeaal &1 faffread fear S arfey 9o S &1 “yHr9el” S8vId gY
fafereaa Y faar s arfey — faaRvT [ATe™ §RT &9 9 &4 IR T gRRI
Jol3 T3 MUfcadl & WHU & Sead™ AT AUfda @ — LAy Ruid
mufed &l “ggard! srufca” @ w4 H URANG HId gU AFSR &A1 fafer &
ITUR 2] AT | (A.Y. 7<F f4. 75 % A== ) (DB)...2122

Criminal Practice — Discrepancy in Prosecution Documents — Typographical
Error—Held — When there is any discrepancy which does not go to the root of
the matter thereby making it inadmissible or unreliable, then prosecution
witness should also get opportunity to explain such discrepancy — Without
asking any question, prosecution cannot be thrown overboard on account of
some typographical error. [In Reference (Suo Motu) Vs. Manoj|

(DB)...2150

qifvs® uygfa — afigias cerdal 4 fQwafa — eaor e —
sffaeaiRa — o9 H1g e fadrfa &t @ I 7a &) ois @ a8 oY @
o g7 g A1 Afyvaaa 8 wirar 2, at P wefl &t W Saw
AT &1 Tt B BT AR &A1 ST A1fE¢ — 991 Big UeH Y8, B ShUI
Ffe & HROT APRTST &1 aRIATT T fHar 51 "aar | (397 3w =4 (Y 9rel) fa.
HraT) (DB)...2150

Criminal Practice— Faulty Investigation— Held — Every faulty investigation
would not make the prosecution unreliable but the faulty investigation must
lead to an inference that investigation was been done with a preconceived
notions — If prosecution established the guilt of accused beyond reasonable
doubt, then some minor omission on part of IO would not give dent to the
prosecution case. [In Reference (Suo Motu) Vs. Manoj] (DB)...2150

q1fvs® ggia — Ficyof srayor — afifEiRa — s Ffeyol srdvor
RS $I sifagaw-a 981 IR w¥g Ffeyef srawer 1 Iz frsed e
ST A3y {6 vvr e yddfeud aRomsil & |ier fear T or — afe
IfSE AfRgea o <ifyar & gfeaygaa des & W wnfia oar @, a9
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=AY B B AR A §B ANell Y JIISHE gHRoT S &fa 18]
ugATg | (37 X~ (¥ Arel) fa. wet) (DB)...2150

Criminal Practice — Identification of Accused — Held — Villagers have
the ability of identifying the things even in poor light — Villages have limited
number of inhabitants and are closely watched by each and every resident of
the village — Evidence of witness that he identified accused from his back,
style of walking and body buildup, cannot be said to be unreliable. [In
Reference (Suo Motu) Vs. Manoj| (DB)...2150

q1fs® ggfa — sifigaa &) gearT — sfafaiRa — o A geod

g #§ Y Aol B ygAEA B gHar gidl @ — ym 7 Ry @)y g

Wi g1 @ vd 99 & 9D FHarf gRT aa) 9 o &l ol @ — areft &

e & S g ad 1 Sqa) fo 4, g & ddlsd 3R ARIRS 9-1de 4
g, Afazaaiig &Y $a1 oIf 9dhar | (371 3% =4 (g Arel) fa. 7w)

(DB)...2150

Criminal Practice — Prosecution Witness — Quality & Quantity — Held —
Evidence is to be weighed and not counted — It is the quality and not the
quantity of witnesses which decided the fate of trial - Each and every possible
witness is not required to be examined — If prosecution witnesses, so
examined are trustworthy and reliable then their evidence cannot be
discarded only on ground that some more witnesses should have been
examined to corroborate the prosecution witnesses. [In Reference (Suo
Motu) Vs. Manoj] (DB)...2150

qIfos® ggfa — afrgiorT areft — quraear g wear — fifeEiRa —
|1e Y drer ST ARy gd far 9@ s arfdy — ag anefiRror o) urar @
a9 fo S9e) I o faarer @ 9y &1 fafeay el @ — yded G99
el &1 wheor fear oar saféa wd @ — afe o aefiror et
Teror fear T 2, aRiaE<T AR fazaaa 2, 9 S a1ed H1 ddd 59 TR
R M T8 fhar o Gavdr & sirIs |iefiror 3 9yfe & forg v ik
1efToT $T1 gde o fHar san @y | (39 3w =4 (Y |iel) fa. w=i<) (DB)...2150

Criminal Practice — Rape Case — Injury on Genital Organ of Accused —

Held — Presence of injuries on male organ is not necessary in all cases —As per

Modi's Jurisprudence, it is not necessary that there should always be mark of

injuries on the penis of accused — Absence of any injury on penis of accused
would not belie the prosecution case. [In Reference (Suo Motu) Vs. Manoj|

(DB)...2150

qIPs® ygld — Farcd T gHeor — Jfagad & =17 yv dlc —
affreRa — for ux arel &1 Hisel, v yaren 4 srazgs ) & — A1l &
faftreme & IgaR, I8 AawEs T2l 2 & Afgaa & fo1 wR gdwm diel &
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frema 819 =y — afigaa & fow1 ux fall dre &1 swma SIS & yarol
®1 T8 PO | (37 3%4 (Y Al fa. 7<) (DB)...2150

Criminal Procedure Code, 1973 (2 of 1974), Section 230 & 231 —
Prosecution Evidence & Cross-examination — Expeditious Trial — Held — If
trial Court has proceeded expeditiously by examining the witnesses on the
date so fixed, no fault can be found on part of trial Court — No objection
raised by counsel for accused that witnesses are appearing on their first date
of appearance, therefore he is not in a position to cross-examine them
effectively — No application of recall of witness filed by accused on ground
that certain questions could not be put to them as the evidence is being
recorded expeditiously — Objection rejected. [State of M.P. Vs. Nandu @
Nandkishore Gupta] (DB)...2122

QU Yiar dfedr, 1973 (1974 &7 2), €TIRT 230 T 231 — 3IAIIoTT A16T
gfa—ug¥ieror — 2fe fagreor — affaeaiRa — afe faarer =mare fFaa «1 1€
fafdr ax arefnror &1 wdegor &R frgar 9 srfard sxar 2, 9 faare e
DI AR A Bz e T8 urg o Gadl — JRPa & Afraadr gRI sIs smufed
€Y Sors S fo arefir s9@ suReufy @ ggedl fafyr &) suRera &t @ &,
safery ag gardt wu 9 ST yfa—uder s & Reafa & 98 @ — afgaa
&RT 39 AR R el Bl Y: AT b1 DlIs ATded Uy&d 181 fHar 1ar &
sfrgar ¥ iz AffeRad @ S @ SR S99 9 Y3 81 Y8 Ol 9 —
ATUfed AR | (A.9. I . 75 S A=< fH ek [wn) (DB)...2122

Criminal Procedure Code, 1973 (2 of 1974), Sections 233, 234 & 273 —
Fair opportunity to Accused — Held — Evidence of PW-15 & PW-16 recorded
in absence of accused — Procedures adopted by trial Court certainly
prejudiced the accused — Matter remanded back to trial Court to record
evidence of above witnesses afresh in presence of accused and proceed
further from stage of filing of DNA report — Accused shall be granted
opportunity to file written objection/lead evidence in defence to DNA report
and if application for cross-examination of Scientific Officer is filed, same
shall be decided — After following provisions of Section 233 Cr.P.C., case be
fixed for final hearing giving atleast one week time to prepare and argue the
case —Impugned judgment set aside — Reference & appeal disposed. [State of
M.P.Vs.Nandu @ Nandkishore Gupta] (DB)...2122

qUS JIHAT Aledl, 1973 (1974 BT 2), €IRTV 233, 234 T 273 — ST B
Sfaa srgav — afifeiRa — ad1—15 9 AA1—16 > e APad BT
aquRerfa ¥ srfifaReaa fed & — =R =mTe R 3u=E 18 ufhaman =
FiR¥=a wu 4 sfrgad &1 ufidad wu 4 yarfaa fear — siffrgaa 1 sulRerfa A
SuRIad A1erer &1 13 RR 4 e sfifeRad &3 vd Slga.e Ruid yxgd
B D UHH 9 AT 9+ g AT faaReT <rarery &1 ufau ¥ fear & —
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AT &1 LAy Ruid & va9 A faReaa smufea /we ysga &< &1
IR Yo f&an SrgErm ve afe dsrf-e siffrer) @ ufd—udier & farg srdes
geqd fomar sirar 2, Suat fafreay faar Sam — 9.4, ) 9RT 233 & Susel
BT YT B & YA, IHROT Bl AAR B UG ddb A D folt &9 9 &9 U
KT BT G qd gY USRI &l 3ifos gars & forg Fraa fasar sy — snafia
AT IR — 21 7 arfiel PRI d | (W.9. 159 A, 75, S A== fH e )
(DB)...2122

Criminal Procedure Code, 1973 (2 of 1974), Section 234 — Final
Arguments — Held — Final argument is Final Sum up of the case — Court must
give patient hearing to both parties, so that they can effectively present their
case — Order rejecting the objection to DNA report and fixing the case for
final arguments on the same day and hearing the final arguments on same
day is held to be bad in law — DNA report be exhibited afresh after deciding
the objections or after examining the Scientific Officer. [State of M.P. Vs.
Nandu @ Nandkishore Gupta] (DB)...2122

QUS HIH T Afedl, 1973 (1974 &7 2), €T 234 — 37faw a& — qfafa=iRa
— 3ifom @ yarvr 31 3ifoH Widra IR @ — [T S 741 vel @1 eRfyd®
Ad1s BT A1fRy, AIfh d gATdl WU H ST YHROT YRJd R 9D — SLEA.Y,
Ruld o Jmufed AR B3 @ MY &I vd I oA <ifow a8 & fog yawor
3! Frad &3 den Sl &= sifost 9@ uR gars &7 1 fafer 31 gfe 9 grogof
SEAT orar @ — mufeaat fafiRaa o1 @ v a1 defae e &1
T B3 B A S1.gAY Ruld 31 73 RR 1@ y<lRfa fear g | (w19, a9
fa. 75 9% T=fHen ) (DB)...2122

Criminal Procedure Code, 1973 (2 of 1974), Section 235(2) — Question
of Sentence — Opportunity of Hearing — Held — No opportunity of effective
hearing on the question of sentence as required u/S 235(2) Cr.P.C. was given
to accused — No suggestion was given to accused that Court is intending to
award death sentence so as to give opportunity to accused to argue in light of
“Aggravating” and “Mitigating circumstances” — Even trial Court has not
considered the “Mitigating” circumstances — Sentence modified to life
imprisonment till natural death — Appeal partly allowed. [In Reference (Suo
Motu) Vs. Manoj] (DB)...2150

qUS FfHaAT Afadr, 1973 (1974 &7 2), €IRT 235(2) — TUSIQT BT 97 —
gTarg &1 sigavy — JfEiRa — affigad &1 o1 T UH. 31 aRT 235(2) &
JAqId AU 2, IUSISY & Y UR AT YdI3 $I Blg AqAR U 8l fbar
TRAT AT — aﬁgﬁﬁﬁégmﬂﬁﬁmwmﬁiwqqmé#m
AT ¥l @ dlf ARG Bl " [HARGRI” Yd “"HH $R arell’” aRkRerfaar
D ATAID H AP DI DT AR AT ST 9 — J&T a9 (& fFarer =g 7
¥ A arell” uRRefAT &1 faar A 181 faar — vy &l ysfue 47
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BI9 Ao 3(TSiad BRIEATE d IuTdiRd fHAn am — ordia iera: J9R | (39 3%
(& AreY) f. o) (DB)...2150

Criminal Procedure Code, 1973 (2 of 1974), Section 273 — Evidence in
Presence of Accused — Held — Accused was in jail and was not produced by
prosecution, thus there was no question of disturbing the proceedings in
Court — Any Undertaking or No Objection given by counsel for accused
without instructions of accused cannot be said to be given on behalf of
accused and it would not bind him — He was not responsible for his absence
but it was the prosecution who failed to keep him present in Court — Case
remanded back to record evidence of PW-15 & PW-16 in presence of
accused. [State of M.P. Vs. Nandu @ Nandkishore Gupta] (DB)...2122

qUS JiHAT Wledl, 1973 (1974 &7 2), €T 273 — 3ifAgad &1 sufeerfa 4
ey — affetRa — afgea Sa § o vd i g uer =1 ) foar
ofT, 3d: AT B1 BRIARAl § fae7 ST &1 $Is ye 18] o1 — AP &
IR & 91 g aa & siffraaar g1 & 1R oA A aa=9 srerar i
B ARG P AR G AT 1 TE HET I AT @ Ud 98 SH a1eg T8l SR
— g8 U Ui & fory fomigR a8 o, afed ag AT o o S9
AT A SulRerd @ # fdwal R8T — Afgad &1 SuRerfa § sdar—15 9 a1
116 & ey AffalRad & & fog yovor gfadfya | (w.y. a9 fa. 9 sw
T H LR ) (DB)...2122

Criminal Procedure Code, 1973 (2 0f 1974), Section 317 & 273 — Presence
of Accused — Held — Only when an application u/S 317 is filed and a statement
made by accused that his presence through his counsel may be accepted and
he don't have any objection regarding question of identity or recording of
evidence of witness in his absence, then the effect of such declaration can be
considered — In present case, accused was in jail, thus provisions of Section
317 are not applicable. [State of M.P. Vs. Nandu @ Nandkishore Gupta]

(DB)...2122

qUs HibAT dledl, 1973 (1974 &T 2). €RT 317 q 273 — 3FIgad &1
SuRerfa — affEiRa — dad o9 aRT 317 & AT o ATdeT U¥qd fHar
ST @ U4 Y ad gRT a8 S fHar orar 2 & sua aifdraadr @ weaw |
Ia] SuReAfd I TSR fHAT ST G @ Ud 34 IqaI Jquikeafa o, vgar
& gz a1 giehl & gieg afferRad fHa o< & G99 o &I anufed «1€) 2, a9
I GV & 9919 R fIaR {61 S 9adl @ — ad¥9 Y$HRoT 4, ARG ad sid
H o, 3d: IRT 317 $ SUIY AN 8] 8Id @ | (A.U. Y fa. 75 I% T=fHR
) (DB)...2122

Criminal Procedure Code, 1973 (2 0f 1974), Section 366 — Fair Procedure
— Held — Reference u/S 366 is a continuation of trial, thus it is obligatory on
High Court to ensure that persons who are facing trial for murder are
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provided fair procedure and no prejudice should be caused to them due to
procedural lapse. [State of M.P. Vs. Nandu @ Nandkishore Gupta]
(DB)...2122

Qs Higr Gfedr, 1973 (1974 &1 2), €T 366 — Sfaad gibar —
affaefRa — orT 366 @ siavfa fAder, faarer &1 oY <&+ 2, 3 a8
HRFa ST Soa W—ATAI W e} @ 6 ol Afdd s & faarer &1
HHAT B I8 8 P! Sfad ufhar e &) WY vd yfharcdasd edl & HRor
S° &I ufasmd yard S1RT &Y 8141 91fay | (7.9, sa fa. 9vg Sw aw<feeix
) (DB)...2122

Criminal Procedure Code, 1973 (2 0of 1974), Section 438 — Cancellation
of Anticipatory Bail — Factors to be Considered — Discussed and explained.
[Prashant Singh Rajput Vs. State of ML.P.] (SC)...2000

QUS HIHAT Hledl, 1973 (1974 &1 2), €T 438 — 3T THATTA BT
vGeHVT — fAgre [ s 917 sve — fadfaa va wuse fod 1t | (gena Rig
I1e1qd 4. 7.9, 1<) (SC)...2000

Criminal Procedure Code, 1973 (2 of 1974), Section 438 and Penal
Code (45 of 1860), Section 302 — Anticipatory Bail — Cancellation — Counter
FIR by Parties — R-2 in both appeals (accused persons) were granted
anticipatory bail by High Court — Held — The offence is of serious nature in
which a person was murdered — FIR and statements u/S 161 & 164 Cr.P.C.
indicates a specific role of accused persons in the crime — Fact of previous
enmity also exists — Order granting anticipatory bail has ignored material
aspects, including the nature and gravity of offence and specific allegations —
Sufficient case made out for cancelling the anticipatory bail — Orders
granting anticipatory bail to R-2 in both appeals set aside — Appeals allowed.
[Prashant Singh Rajput Vs. State of ML.P.] (SC)...2000

QUS UIHAT Hiedl, 1973 (1974 &7 2), €IIRT 438 U qU€ Wledl (1860 &1
45), €RT 302 — 3T TATTT — ITTHVY — USRI gRT YRAI—ve™ o
gfads — g1 ardfiell # ygeff . 2 (AIfRyaTn) *t ST =raTer Ry il
S 9aE &) T8 — FffeiRa — sruxre 7R wawy &1 2 iy v aafed
D BT DI T3 off — Yo a1 Ufd< Ud S U. 4. &I &IRT 161 9 164 & A d
S, AT A AP B U fafafdse qfier 3@ ovd @ — gd duawan
®1 a2 A faemE @ — A" S UsH A @ ARy H difkas usqail
a3 3raRTe &1 W@wy AR TR vd faffdse siffree wfie 2, &1 sear
far T 8 — S1IfH WA &1 ¥§8 $¥A @ fog g« g&or g9d1 @ — <1
Iftal d gaeff %. 2 31 3firH AT Y HA D AR R — el AR |
(verid g Jreiyd 4. 7.9, Ir99) (SC)...2000
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Criminal Trial — Standard of Proof — Held — Standard of proof in a
criminal trial is proof beyond reasonable doubt because the right to personal
liberty of a citizen can never be taken away by the standard of preponderance
of probability — Apex Court concluded that suspicion, however strong, cannot
take place oflegal proof. [Amar Singh Vs. State of M..P.] (DB)...2212

q1fos® faareor — aqa &1 arFie — AffeiRa — cifdss faaror |
YA BT 9D, YaAaYdd Hag 9 R 99d & i b TP ANTRS P fed =
3T ARHR, ARHATAAT B Ydadl d AP gRT HHI BIAT T2 ST FHdT —
Haia <rrer | Frafda fear fe das are e yed @1, fafte aqa a1
T 21 of Adhar | (3R R fa. 7.y, =) (DB)...2212

District Court Establishment (Recruitment and Conditions of Service)
Rules, M.P, 2016, Rule 17(3) — See — Constitution — Article 226 [Shailesh
Kumar Sonwane Vs. State of M.P.] (DB)...2092

FoTetT =TT weqryT (At vq "ar &1 Ird) (494, 9.9, 2016, 497 17(3)
— @ — HIAErT — =BT 226 (A AR W4 f3. 7.9, 7T=7) (DB)...2092

District Court Establishment (Recruitment and Conditions of Service)
Rules, M.P, 2016, Rule 17(3) and District Court Establishment (Recruitment
and Conditions of Service) Rules, M.P., 2019, Rule 17(3) — Select List/Wait List
Candidates — Validity Period of Select / Wait List — Applicability of Rules —
Though posts were lying vacant, petitioners (wait list candidates) were
denied appointment on ground that as per Rules of 2019, validity period of
select list was reduced from 18 months to 12 months and accordingly the list
has lapsed — Held — Norms of process of selection cannot be changed by
changing Rules in middle of selection process — Selection process commenced
as per 2016 Rules, wherein as per Rule 17(3), validity period will be 18
months — 2019 Rules have not been made retrospective by any express
provision — Decision of respondents set aside — Petitioners have right to be
considered for appointment on unfilled posts — Respondents directed
accordingly — Petitions disposed. [Shailesh Kumar Sonwane Vs. State of
M.P.| (DB)...2092

Rorerr =mrerr weira=ir (adf va dar st o1d) (94, 7.9, 2016, (499 17(3)
Uq forelT =qrarery ¥erg=T (adf va dar 1 7rd’) (AaE, 9.9, 2019, (99 17(3) —
g Al /gcier @t @ sereff — g,/ gdiar gt #1 faftrm=gar safer —
st gaisgar — Jeft us Rad o, ardimor (gdiar g6 @ srgefl) o1 g9
AR WR FYgfaa 4 soR fHar 1 {6 2019 & 9 & IGER, 999 A )
fafermr=aar 3@afr &1 18 we | Gcax 12 9% fHAar AT o7 AR aggaR A
i 8 Y @ — affEiRa — = @Y ufear @ fa F el a9t ggaey,
91 YfhAT & AEHI &l A2 95T ol Gdhal — g3 gfharn, 2016 & At @
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IR ARY gz N oy Fraw 17(3) & AR, faferr=rar srafer 18 #irs i
— 2019 & fral &t fodft ifreraa Sude gRT aaef a& s @ @ —
gygeffirer &1 faffreaa s — ardTor &1, Rea ual = FRyfa =g faar o
fog S &1 SIfPeR & — @i &1 aggar FRRE fear w&r — arfae g
FR1Ed | (Y AR Fi9ar fa. 7.9, ) (DB)...2092

District Court Establishment (Recruitment and Conditions of Service)
Rules, M.P, 2019, Rule 17(3) — See — District Court Establishment (Recruitment
and Conditions of Service) Rules, M.P, 2016, Rule 17(3) [Shailesh Kumar
Sonwane Vs. State of M.P.] (DB)...2092

RSrerT =marerd wIra=i7 (adf vq dar &1 ord) (99, 7.9, 2019, (99 17(3)
— QW — forar =qrgreryy weqrgEr (vdff va @ar 1 d) (A¥H, 9.9, 2016, I
17(3) QY AR FiaM fa. 7.9, 7539) (DB)...2092

Evidence Act (1 of 1872), Section 145 — Omission & Contradictions —
Held — If the attention of the witness is not drawn towards the omissions in his
previous statement, then the accused cannot take advantage of such omission
and contradictions — If a party intends to contradict a witness, then his
attention must be called to those parts of it which are to be used for purpose
of contradicting him. [In Reference (Suo Motu) Vs. Manoj| (DB)...2150

7 SITEIfII (1872 &7 1), €T 145 — <19 T favierra — fifgiRa
— e el &1 = S¥D qd H § gY AU B AR ATHAd T8 fohar §rar @,
ql PRI Saa @iy e faRIgm™ Il &1 a9 21 ST Gahdl — IfE I UadR
fo<ft el &1 faxler SR 1 AT GAT 2, AT SHBT &A1 SHD S HIEI Bl
AR rbifa &A1 Arfey 9T ST SUaT favig w31 & yAie= 9 foar
ST 81 | (31 X% (g ¥iel) fa. #+19) (DB)...2150

Legal Services Authorities Act (39 of 1987), Section 29-A and NALSA
(Effective Implementation of Poverty Alleviation Schemes) Scheme, 2015 —
Framing Regulations — Held — State authority is requested to contemplate for
framing suitable regulations as per provisions of Act of 1987, especially u/S
29-A for effective implementation of different schemes of Government of
India/State Government falling under the Scheme of 2015 — It is also
requested to contemplate about preparation of a software/Mobile
Application for keeping a tab over the complaints received and their
outcome. [Omnarayan Sharma Vs. State of ML.P.] (DB)...2025

fafere aar gifera<or siferfa7 (1987 &7 39), €TIRT 29—-A TT Trerar (T
S el FIorr3il &1 g91d ®1ai=a9) Jior, 2015 — Q39 faefaa sear —
affaeaiRa — ST YTferasRor |4 2015 & AT @ Ad AR GRBR /IS
WHR 31 fafd=1 FioEmRn & yardl fharaa =g, 1987 & Iffaq & Sudy
IUR, faRy ®U 4 aRT 29-A & Aavia Suygad fafaw faxfaa #1929
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IATd B BT IRIT & — I8 Wl NI © & urad Rardal ik 96
TRYMl IR TMTAR Aok ¥&H & v U GivedaR /AdEd s I IR
B IR faaR & | ((FETRIeT 3 fa. 9.9, <) (DB)...2025

Legal Services Authorities Act (39 of 1987) and NALSA (Effective
Implementation of Poverty Alleviation Schemes) Scheme, 2015, Clause 9, 10 &
11 — Complaint of Corruption — Held — If any complaint is received regarding
inaction, inappropriate execution, corruption or any matter related thereto
which comes under purview of the Act of 1987 and Scheme of 2015, then
District Legal Services Authority (DLSA) shall proactively take care of situation
by proceeding as per clause 9,10 & 11 of the Scheme 2015. [Omnarayan Sharma
Vs. State of ML.P.| (DB)...2025

fafera dar giferavor sfeif (1987 &7 39) va ierar (M6t S<cr7
gior13t &1 gard] ®1I=ag=1) Jior1, 2015, @€ 9, 10 T 11 — YETAIR B
Rrerad /yRare — sififaiRa — afe siedvgarn, srgfaa fFrures, gserar an
Sud el fed 7l @ A9y ¥ B3 Rera yra gAY 2, S 1987 @
A= vd 2015 @ @M &1 IR & Fiasfa ol 2, a9 e fafdre |ar
gTfrsRoT (DLSA) 2015 ®1 ¥I@1W & Es 9, 10 Y4 11 & IAJUR HRIATE] HId gY

Rerfa &1 srrafpa ©u A s @ | (@HETREeT I {3, 9.9 )
(DB)...2025

Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 7-A —
See — Arbitration and Conciliation Act, 1996, Sections 16(2), 34 & 37 |[M.P.
Road Development Corporation Vs. The Ministry of Road, Transport and
Highways (MORT & H)] (DB)...2072

areqeerdy AferHeor Siferfgs, 74, (1983 @7 29), €RT 7-A — 7@ —
qregwer 3IX Goaw SIfEfTIH, 1996, ETRIY 16(2), 34 T 37 (T s SRATH<T
HRURIM fa. g AR 3w s, gT=UIe uvs e84 (THIMBIRE Uus va))

(DB)...2072

Maxim — “actus curiae neminem gravabit” — Discussed. [Shailesh
Kumar Sonwane Vs. State of M.P.] (DB)...2092
YT — Td & A1 & ST ool it ger &1 g1fr 78T 81 iy —
faafad | (v FAR Fi-aH 4. 9.9, 759) (DB)...2092

NALSA (Effective Implementation of Poverty Alleviation Schemes)
Scheme, 2015, Clause 9, 10 & 11 — See — Legal Services Authorities Act, 1987
[Omnarayan Sharma Vs. State of M.P.] (DB)...2025
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Trerr (T 3 e a3yl &1 ga1d) HIad=) I, 2015, @S 9,
10 9 11 — @ — fafdra Aar grferavor sifefag4, 1987 (N¥TRTAYT 3t 3. 799
) (DB)...2025
NALSA (Effective Implementation of Poverty Alleviation Schemes)
Scheme, 2015, Clause 10(3) — See — Constitution — Article 226 [Omnarayan
Sharma Vs. State of M.P.] (DB)...2025

Trerer (T 3 e Frars &1 gardt SrIf<a) Jiern, 2015, @<
10(3) — @@ — WIAETT — =BT 226 (FNHARTAV Al 3. A.Y. 7<)
(DB)...2025

NALSA (Effective Implementation of Poverty Alleviation Schemes)
Scheme, 2015 — See — Legal Services Authorities Act, 1987, Section 29-A
[Omnarayan Sharma Vs. State of M.P.] (DB)...2025

1t (TS 8= et Fror3n &1 gATd) HIaaa) o, 2015 — 7@
— fafere dar giferavor siferfaH, 1987, €1RT 29—-A (W-IRTI°T ¥4f 9. w9y
M) (DB)...2025

National Security Act (65 of 1980), Section 3(3) — Doctrine of Severability
— Held — Para 4 of detention order, even if it is erroneous and is deleted or
treated as invalid, contents of rest of the order will be sufficient to uphold the
invocation of power u/S 3(2) of the Act — The invalid para 4 will not eclipse the
entire order. [Kamleshwar Dixit Vs. State of ML.P.] (DB)...2035

TSI Y veT SfEIfa (1980 &7 65), €IIRT 3(3) — YeramvoilFdr &1 RigTd
— affeiRa — R smeer &1 aged 9=, 9o € g8 Ffeyef 81 va et faan
AT AT I AT AT &1, AUV AR I Jad¥ A=A &) arT 3(2)
Jifa wrfdd &1 sracies Hr v & forg At g — 3rde agef d=r wyof
JATQY Bl YATIEA 2] BT | (HHA TR Afera fa. 7.9, 153) (DB)...2035

National Security Act (65 of 1980), Section 3(3) and Constitution —
Article 22 — Covid-19 Pandemic — Blackmarketing of Essential Drug — Held —
In the days of extreme crises, a single act of blackmarketing of essential drug
like Remedesivir is sufficient to detain a person under NSA — Whether a
detenu is a social worker or an advocate is insignificant if his conduct is a
threat to “public order” — Petitioner failed to establish any flaw in decision
making process — Petition dismissed. [Kamleshwar Dixit Vs. State of M.P.]

(DB)...2035

RIS {ET SIS (1980 &7 65), €177 3(3) ¥a WIAETT — 3IJ=80T 22
— pifds—19 T — 3TaegSH 3Gfer d1 Braarard! — FRfEiRa — dd
e o feai &, Yasfufar Sl smazae IAufer @ BN 1 Ue Tdhd
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o fedl afea o1 sy grar sty @ sidfa Freg &34 2 i« @
—Uo frog afea o amifsie ariedl ar siferaadr 8, I8 agwsa & afe
SU®BT ATARYT “lld AaRAT” B foIg WaxT @ — A=l fafal¥«aa a1 o) ufspar &
HIg Y WG A 7 fawa &1 — Jifasr @l | (@Feyar dfda fa. 79.9.
) (DB)...2035

Penal Code (45 0f 1860), Sections 299, 300, 302 & 304 Part I — Culpable
Homicide & Murder — Held — It is often difficult to distinguish between
culpable homicide and murder as both involve death, yet there is subtle
distinction of intention and knowledge involved in both the crimes — This
difference lies in the degree of act — There is very wide variance of degree of
intention and knowledge among both the crimes. [Mohd. Rafiq @ Kallu Vs.
State of M.P.] (SC)...1991

QUS WIedr (1860 &7 45), €TIRTY 299, 300, 302 T 304 47T I — 3TYRIfEI%
A9 &7 7 g7 — JfAFEiRa — RIS 799 a8 3R AT © 7eH AAR HRAT
9T $fS ghar @ wife 9t § gog siavfwa 2, e+ <4y sroxren 7 siqv
A U9 9 H Y& AR & — I8 AR oI & uRk#ArTr § fafea @ — <4r
JURTEAT & F ST R A1 & URATOT A g0 ATUD BIGR 2 | (HIgHIE IBID
S% Heo] fa. 7.9, I59) (SC)...1991

Penal Code (45 0f 1860), Sections 299, 300, 302 & 304 Part I — Culpable
Homicide Not Amounting to Murder — Intention & Knowledge — Held — No
previous quarrel with deceased, thus there was lack of animus — No motive or
pre-meditation proved — Act of throwing off the deceased from truck and
driving on without pausing appears to have been in the heat of passion or
rage — Itis not proved that appellant with deliberate intention drove over the
deceased and he knew that deceased would have fallen inside, so that truck's
rear tyre would have gone over him — Conviction u/S 302 altered to one u/S
304 Part I, IPC— Appeal allowed accordingly. [Mohd. Rafiq @ Kallu Vs.
State of ML.P.] (SO)...1991

QUE WIedr (1860 &T 45), €TIRTY 299, 300, 302 T 304 41T I — 8T B
@l § T 31+ qrcIT JTIRIEIE 119 T — T 9 F1 — AfEiRa — Jaa &
|1 Big Yd SFTST 81, 39 UHR AT B $H off — SIS g 3rar ydfyad
|Ifed L1 3T — AP Bl ¢ A B BT AR 91 B TSV AT BT B AL
@1 diadr srerar Y A fbar w1 ydia giar @ — g arfad 71 gan f& srdiemeff
4 HA—Hs AT S A1 Jddb & HUR 4 ST Il 41 ¢d IY I8 A1d o1 fH
Hde HIadl 9T 9 ART 30 a1fe ¢& &1 Uedr eRR 398 SR A e g —
1. 9. B ORT 302 & JFavia arufufsg, oRT 304 9171 I & wuRafda &)1 1€ —
AITER AT AR | (AIFHIE [P S Do, (. A.Y. 7T5Y) (SC)...1991
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Penal Code (45 0f 1860), Section 302 — See — Criminal Procedure Code,
1973, Section 438 [Prashant Singh Rajput Vs. State of M.P.] (SC)...2000

QUS 2T (1860 HT 45), €IIRT 302 — <@ — QUS HIH 4T Aledl, 1973, €T
438 (yerid R reiqd fa. 9.9. 313) (SC)...2000

Penal Code (45 0of 1860), Section 302 & 201 — Circumstantial Evidence
— Last Seen Theory, Seized Weapons & Motive of Crime — Held — Last seen
theory not proved — No blood found on seized weapons allegedly used for
murder — No cogent evidence to prove the motive of offence — When
prosecution is based on circumstantial evidence, motive behind crime
becomes important— Prosecution failed to prove each of the links in the chain
of circumstances or that the proved circumstances point unmistakably to the
guilt of accused — Conviction and sentence set aside — Appeal allowed. [Amar
Singh Vs. State of ML.P.] (DB)...2212

qUs Hledl (1860 @1 45), &IIRT 302 d 201 — YRReIfaw= wrey — 3ifa+
9% 3@ Il &7 [IGTd, SsIgar e d 3T &1 &g — AffeiRa — sifaw
IR @ WM &1 fugia aifdd 98 — s & fay affsfia wu 9 ygad
STIEIaT IRAT UR G T8 UTT AT — IURTY BT 2q, g $-1 & foig ig yaa
a1 €Y — 9 Afre uRRefas= Aew wr srenfRa &, Rt & 98 &1
oq Ae@yvl 99 Wrar @ — 3Ifraie, aRRIfRT 31 s @) v ds $91 a1 I8
o frg aRReafar sifrga &) Afar 1 g w9 @ 30T oxdl 2, 3t Rig
P H IMHA BT — IRl ve qusewr U — Ifiel AR | (R RiE fa.
H.Y9. ) (DB)...2212

Penal Code (45 of 1860), Section 302 & 201 — Circumstantial Evidence
—Scope—Held — There must be a chain of evidence so complete as not to leave
any reasonable ground for a conclusion consistent with the innocence of
accused and it must be such as to show that within all human probability the
act must have been done by accused — All links in the chain of circumstances
must be complete and should be proved through cogent evidence. [Amar
Singh Vs. State of ML.P.] (DB)...2212

QUS Hiedr (1860 &7 45), &IRT 302 d 201 — YRReIfaor= |1ed — <gifaq —
AffEiRa — e @ g g9 ave guf g afey o & aifgaa
Freffdar & arer 9a fedl fFrad 2q a13 gfeaygaa smar 21 sisdl &k 54
T B4 =12y fod ag <R 81 & aft w9 Swrearen’ @ Hfiar ag @,
AR g1 & fvar war @ — uRRefel @1 syaar @) adfl sfsar gof g
rfey iR aayuf "ied & SRy Rig g1+ arfze | ((rR Ri' fa. 9.9, w<7)

(DB)...2212
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Penal Code (45 0f 1860), Sections 302, 366, 376-A & 201 and Protection
of Children from Sexual Offences Act, (32 of 2012), Section 5(L) & 6 —
Circumstantial Evidence — Ocular & Medical Evidence — DNA Report—Held —
In postmortem report, signs of forceful vaginal penetration were found —
DNA profile of accused found in clothes, vaginal slide and swab of deceased —
Female DNA profile of deceased was found on cloths of accused — Theory of
last seen together was established — Prosecution established beyond
reasonable doubt that accused committed rape on his 8 years old minor sister
and Kkilled her — Conviction upheld — Reference disposed. [In Reference (Suo
Motu) Vs. Manoj] (DB)...2150

QUE Tfedr (1860 &7 45), €TIRTY 302, 366, 376—A T 201 VT o 3% 3qvrer]
G Tl BT VT SfefAaH, (2012 &7 32), &1 5(L) T 6 — GRRIfaoT= Wrey
— gy 9 fafecdia aresr — S1.y.v. Ryl — aififeaiRa — wra vdeaor yfadss
H, 9ayd® A /d9EAd YdeE & §ad U R o — YfaeT & dusl,
dolTsd 13 R W9 § Jfgad & ¢A.Y Nhrsd s 13 — JRasT &1
AfFET S1EA.C. NIhIS o ARRFT & HUSI IR IRIT AT o7 — 3ifod IR |17 <
o &1 fagia wnfia fear & o — e 3 gfeaygea b 9 w® I8
rTfd e f aiffgaa 9 srah 8 affa saavs afzsr & drer sarcdT @1Rka
forar vd Sga s ax < — qiviifg srw — fde FRiad | (39 3% ()
Are)) . w) (DB)...2150

Penal Code (45 0f 1860), Sections 302, 366, 376-A & 201 and Protection
of Children from Sexual Offences Act, (32 0f 2012), Section 5(L) & 6 — Delay in
Recording Statement — Effect — Held — Every delay in recording of police
statement is not fatal — If a plausible explanation is given for the same, then it
would not give any dent to the prosecution story — Unless and until the 1O is
asked about the delay, the delayed recording of statement by itself would not
make the evidence of the witnesses suspicious or unreliable. [In Reference
(Suo Motu) Vs. Manoj] (DB)...2150

QUS 2T (1860 BT 45), ETIRTY 302, 366, 376—A T 201 VT o 1% 3rqvrer]
G grerdl BT averr ferfaH, (2012 &1 32), €T 5(L) T 6 — HT 3ifAferfad
wed 4 fada — garg — afEiRa — g som &1 sififarRaa &< 9 gan
IS faciq arae 8 @ — afe Sad @ fov o et /g wsdiaor
foar <imar 2, @ ug AP dEr @ ig afa T ugEren — 99 9@
=AYl ARSI A faeid & R 4 7€ YW1 orar 2, fade 9 s sfdferfaa
foar ST 31 3y W wArefrer @ ey &t A ar srfavawig F ) gAmge )
(371 ¥w=4 (g #iel) fa. w=1a) (DB)...2150
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Penal Code (45 0f 1860), Sections 302, 366, 376-A & 201 and Protection
of Children from Sexual Offences Act, (32 of 2012), Section 5(L) & 6 — Theory
of “Last Seen Together” — Burden of Proof— Held — Deceased was seen for the
last time in company of accused and thereafter she was never seen alive —
Prosecution succeeded in establishing that there was minimum gap between
the time when victim was seen in company of accused for the last time and
when death took place and the dead body was recovered — Thus burden
shifted to accused to explain as to when he parted away with company of
deceased, but the said burden has not been discharged by accused. [In
Reference (Suo Motu) Vs. Manoj| (DB)...2150

QUE Ufedr (1860 &7 45), €TIRTY 302, 366, 376—A T 201 VT & 3% 3q~rer
G qreid] BT FvervT fSf9H, (2012 &7 32), eIRT 5(L) T 6 — “"37fa7 qI%¥ 1o 7@
o1 &1 RIgTd — wqad @1 wv — siffeiRa — et &1 sifas IR aiffgaa &
|1 Q@T AT AT UG I¥d 915 39 HH1 Siifdd 181 Q@ ar — fieq a8
T S A 9% BT 6 56 99 & 9 A YAd9 iar o1 o9 qfsar a1
3ifoH IR ANRFT & AT @1 AT AT IR 99 ISP eAT g3 off vd IHDbT 3@
RIS fHAT AT AT — 3 YDR I8 W S DI AR Y ad IR gl Sl @ fd
$4d g8 YfasT & A1 9 AT 3T, U ARRFT §RT Iad AR BT IWIa 18]
foar | (391 w4 (Y Aiel) fa. w41a) (DB)...2150

Petroleum Retail Dealership — Letter of Intent (LOI) — Effect — Held —
LOI is only a proposal that respondents are intending to enter into an
agreement — Corporation was still having its rights to decline to enter into a
contract — Once the contract is not completed, Corporation cannot be
directed to complete all formalities — No right has accrued in his favour on
basis of issuance of LOI — Petition dismissed. [Brijesh Shrivastava (Smt.) Vs.
Hindustan Petroleum Corporation Ltd.] .. %13

ygifersr @t geav faavaar — srerg—y= (LOI ) — gara — sifafaailRa
— ITA—9F ddd b Y&Td & & g sR $9 &1 I v@d & —
HIARIE & g ) Y TfaeT § g9 v O SR B BT ATTHR T — T
IR "@faer & gof 98 81 R, e &1 a3 sitwaRaaren’ &1 g1 &3 @ ferg
e 8 fear ST g&dr — JT—u7 R) fHd o1 & AR R S ey §
DIz AHR YIgHd T2l g3AT — Irfasr @RS | (F6i siarea (i) fa
fegwar dgiferam sRuReE fo) ...*13

Petroleum Retail Dealership — NOC by Collector — Title of Land — Held
— Merely NOC being issued by competent authority i.e. Collector does not
amounts to its clearance of title — Apex Court concluded that while granting
NOC, Collector is not concerned about ownership of land, he is concerned



INDEX 26

about the location of land and its suitability as a place for storage of
petroleum — Petitioner failed to demonstrate clear title of land — No right
accrued in favour of petitioner. [Brijesh Shrivastava (Smt.) Vs. Hindustan
Petroleum Corporation Ltd.] .. %13

Uglforas 1 geav fQavabdr — dedey §1vT rafcd JH0—97 — 4
&1 g% — AtfEiRa — wa9 Ut Jdiq @dder gRT 913 IFmURa
AU BT SIRY fHAT W11, SHd g0 & fdad @) sife § 71 a1 — waf=
=Imarerd A fssia fear @ f& samfca yavT—u= ysH - §9, dolde) A
@ wWifica @ IR ¥, fifaad 78 2, ag fy 91 saReafa ¢d agiforaw & wosror
g ©IM & ®©Y ¥ IGD! IuYdaarl & IR A fifad & — arh fy &1 e g
y<fRfd 3 7 fawd @1 — It & v A 913 ISR IIa = dar| (@99
sfrareaa (sfirrch) fa. fegwar dgiforas srRuReE fo) ... *¥13

Protection of Children from Sexual Offences Act, (32 of 2012), Section
5(L) & 6 — See — Penal Code, 1860, Sections 302, 366, 376-A & 201 [In
Reference (Suo Motu) Vs. Manoj| (DB)...2150

ol Fra rqvererl & qrcidbl &7 averr Siferfaa4, (2012 &1 32), RT5(L) T 6
— 3@ — 3US Hladl, 1860, TIRTY 302, 366, 376—A T 201 (371 X% =4 ({ #icl) fa.
=) (DB)...2150

Service Law — Applicability of Rules — Held — Normal rule is that
vacancies which arise prior to amended Rules would be governed by
unamended Rules and in exceptional circumstances, Government can take a
conscious decision not to fill vacancies under old Rules — In present case, no
such exceptional circumstances placed on record — Petitioners legitimate
expections and right of consideration for appointment cannot be taken away.
[Shailesh Kumar Sonwane Vs. State of M.P.] (DB)...2092

war fafer — faal @t gaisgar — afafaiRa — = e g 2 1%
Rigear S W e & qd Sau~ g3 =, it sl g wniid s
qeT JuarereHd gRRefadal #, axeR, R Fraal & siaifa Rfdaal & 9 =R
S &1 gad fafreay &) 9adl € — adar yarer A, ¢l SI yarerdd
yRRRerfeat siftrere wR T &l =i — Fgfea =g e A fag oM @ arfiror
@1 fafera=1a ycaren vq R ¥iA1 781 i1 gaar | (P FAR diaH 3. 4.
. ) (DB)...2092

Service Law — Recovery of Excess Pay — Class of Employee &
Retired/In-Service Employee — Held — Since without specifying the class of
employees, Apex court in Jagdev Singh's case held that recovery can be made
even from retired employees then the necessary inference which can be
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drawn that the expression “retired employees” or “employees who are
deemed to retire within one year” employed in Rafiq Masih's case, includes
within its sweep and ambit all categories of employees irrespective of the
class. [Manoj Sharma (Smt.) Vs. State of M.P.] (DB)...2015

dar fafr — sifaRead W @t agcfl — @HaNt &1 3 T
daifiga / darea sHard — afieiRa — e waf=a ~maraa 1 srrea Rig
@ gl 4 pdaRal & o @1 fafafds faa fomn sififefRa fear e Qar
g AR 4 o aqel 31 w1 el 2, 99 mavad ey S ferar S
"l © 98 I8 & (& Afefdd a1 g HHar” a1 “"HHar) ol (e ad &
Hiar Garfged 81 9ad 27, R Wwie wdfie & ga3or 4 ygad fan 2, saal
1fitd vd R & fiar, a°f &) faar ¥ feav 4=, wff vl gaifase @1 (@AW
it (sfoeh) fa. w9, ) (DB)...2015

Service Law — Recovery of Excess Pay — Wrong Fixation of Pay/
Increment — Petitioner, a class 111 employee and continue to be in service— Held
— If there is an written undertaking given by petitioner, the excess payment
given to her vide wrong fixation of pay/increment deserves to be recovered —
A written undertaking by an employee binds him in the future — Order of
recovery of principal excess amount is upheld. [Manoj Sharma (Smt.) Vs.
State of ML.P.] (DB)...2015

war fafer — sifaRa&T werg &t aygelt — da+,/daagiE &1 Tead fIaT —
ardft v& 11 HHarRY @ siiv fvav dar 4 & — afifaiRa — afs ar=h g
forRera g9y faar 7o 2, 99 9 309 / da-19fg & Tara fraas gt fear =
JfaRad W 9qa fHI o1 AT 2 — @ HHaR) g1 falRaa aa-ee 9
Afs ¥ 3ag Al @ — o AfaRad 39 &) 9l &1 A< S | (\FI
Tt (sfreh) . 7.y, <o) (DB)...2015

Service Law — Recovery of Interest on Excess Pay — Held — Written
undertaking given by petitioner does not contain any promise to return the
interest amount which may have accrued, thus, the employer is now estopped
to make any recovery of interest over the excess principal amount paid in
past — Order of recovery of interest is set aside — Appeal allowed in above
terms. [Manoj Sharma (Smt.) Vs. State of M..P.] (DB)...2015

ar fafer — sifaRad @erg yv &rer @1 avyell — afifeaiRa — arh g
f&d 1 faReaa aa=eg #, s &) Y59, o f& NS g3 81, &) arad & forg
$Ig 994 31 2 I, 39 frataan, qd 7 T &1 12 AfaRad Jo @9 w® s
DI DI aYell I A A9 @ — <are @) aell &1 T AU — SURIGd
et 9 ardfiar Wi | (A Tt (i) 4. W, ) (DB)...2015
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Service Law — Select List — Rights of Candidates — Held — Apex Court
concluded that though a candidate who passed examination or whose name
appeared in selectlist does not have any indefeasible right to be appointed yet
appointment cannot be denied arbitrarily and select list cannot be cancelled
without any proper justification. [Shailesh Kumar Sonwane Vs. State of
M.P.| (DB)...2092

dar fafer — gy gdl — s=RfEAr & siffer — sffEiRa —
Halza =rarerd A frsafia fear fe aafy v sreft, e ofier shivf ) ar
et gaa YA 7 9 s 2, 3t Fgad 5 9 &1 318 oY Aafrer T8
2, aarfl, 77 wu 9 fFgfaa 9 sor T8 fSar o wearn s faar fead
wfaa IR @ a9 gdl o PR 98 f@ar o gadar| @y gar
AaE 3. 7.9 I59) (DB)...2092

Service Law — Wait List — Rights of Candidates — Held — A candidate in
waiting list, as per his position in list, has right to be considered for
appointment if for any reason the post falls vacant during validity period of
list — Such right is not a vested right but it is only a right to be considered for
appointment — Appointing authority can deny appointment for some
justifiable reason to such candidate. [Shailesh Kumar Sonwane Vs. State of
M.P.] (DB)...2092

dar fafer — gdlar g3 — s=fefar & siftrere — afveiRa — gdien

A & & sl &1, YA A Sus wWH @ IgaR FYfda @ fod far A ford
ST &1 ARHR 2 Afe fozft SrRvraer gt ) faferm=ar safsr @ v g Raa
Bl WTdT @ — S9d e t& fAfda afrer a1 2 afig 97 o9« fgfea 2q
faar 4 ford 9IF &7 ta ¥R © — e yitrer) fed =mafaa sror w
Iad sl @Y FYfaa 9 R o) 9aar 2 | (P FAR FiaH 4. 7.9, 3753)
(DB)...2092

Service Law and Fundamental Rules, Rules 24, 26 & 54-B(1) —
Withholding Increment during Suspension — Held — Petitioner during
suspension is not on duty and increments are granted for period spent on
duty — No prejudice caused to petitioner if decision regarding his allowance is
to be taken after conclusion of criminal trial - Non grant of increment during
suspension period does not amount to penalty — Action of respondents not
violative of Rules 24 and 54-B(1) — Petition dismissed. [Suresh Kumar Kurve
Vs. State of ML.P.] ... %15

War fafer va geyqa (49, (99 24, 26 T 54-B(1) — 697 @& v
dai—gig daar — ffeiRa — fee @ IR I Fda w® T8 o1 vd
Ia—gfgal sda w® ardia af & fag ya@ &) wrdt & — arf & 318
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gfaae yaTd SIRd 81 8°T Afe <1ies faare &1 guifitd & yvard SUs v
& ddg 4 fafaR=a fear smar @ — Freee s@fd & SRkE dav—3gfg us= a9 &)
ST, TR Y dife § 18 amar — yxeffwor Y sRars W 24 vd 54-B(1)
BT Sod o ] — ATFABT @RS | (YRYU FAR §d 4. 7.9 753) ...*15

Tender — Debarment — Disproportionate Action — Held — As per the
clause, debarment upto a period of S years can be taken whereas in present
case debarment has been done for 2 years — Order of debarment is not
disproportionate. [K & J Projects Pvt. Ltd. (M/s.) Vs. M.P. Road Development
Corp.] (DB)...2059

fafasr — faasf — sFguifas srRarg — afafaiRa — s @ IFAR, 5
a9 a® &1 rafer a& faast= fear o dear 2 Safe adw= yawor A 2 99 & forg
faasta fear @ — fasis &1 s Y sFgufas 78 2 | (@ yvs o ylsideq
gr. fa. (@) fa. va.dl. s sRauii=< dRURTF) (DB)...2059

Tender — Debarment — Ground of Misrepresentation — Held — It is
admitted that petitioner have submitted CV's which had variances — Action
of debarment of petitioner is in conformity with clause 3.4(iv)(b) of Request
for Proposal (RFP) which specifically provided that if any information is
found incorrect at any stage, action including termination and debarment
from future MPRDC projects upto 5 years will be taken — Bid was annulled
owing to fact that petitioner submitted false and fabricated CV — No illegality
in decision making process — Petitions dismissed. [K & J Projects Pvt. Ltd.
(M/s.) Vs. M.P. Road Development Corp.]| (DB)...2059

fafasr — fagsi — gafycerT @1 sree — siffEiRa — a8 Wiea @ f6
I A dHare SifrelE vd s agHa (CV) vRid f6d @ 59 BYeR o — A
@ faasia &) dRAE, Y@ aq FdeT (RFP) @ s 3.4(iv)(b) & |1 wUdl
# 7 9l fafvifds wu 9 Susfira oxar 2 & afe feft yopa = foxfl S &t
Teld 91T ST 8, dRdrs, oy wiaar a1 5 99 9@ 9.9, s faer™
(MPRDC) @) sifasg &Y aRarsr-ren @ faast= anfie 2, @Y St — g9 a2 &
Terd qiell arfae @1 8 off 6 ar=h = Ry va gexfua e sifte v &k
IqHa (CV) gxqa fear — fafrega &+ & yfear & H1g sdgar 8 —
Jifasd @RS | (& Tovs o Yioidey ur. fa. (%) fa. wdl. s s@aui<
HRYRTM) (DB)...2059

Tender — Debarment — Obligation of Bidder — Held — As per clause of
RFP, CV was required to be certified by Consultant (Bidder) — Certificate
was given by petitioner stating that CV has been checked and found to be
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correct — Obligation to submit a correct CV was on petitioner or its minor
partner. [K & J Projects Pvt. Ltd. (M/s.) Vs. M.P. Road Development Corp.]
(DB)...2059

fafagr — a7 — el = arat &1 gregar — sitifEiRa — RFP @
s 3 IR, e Afredi@ vd il sgHa (CV) &I uweicrar (diell o=
qrelT) gRT YT fbam S Srufard o — Il §RT I8 HUF HId gy YHI0TIH
foar 3 o f6 CV 3 gsdara & 18 2 SR 9 9 A1 @ — " CV uEd
B B eI AT UR AT D IAIRSG ATNER WR oY | (@ Tvs o ioiaey Ul
fa. @) fa. Tadfl. s sRAv< HRURYH) (DB)...2059

Tender — Debarment — Principle of Natural Justice — Held —
Respondents issued show cause notice in clear terms of clauses of RFP to
petitioner whereby they submitted their reply and after considering the
same, order of debarment has been passed — No violation of principle of
natural justice. [K & J Projects Pvt. Ltd. (M/s.) Vs. M.P. Road Development
Corp.] (DB)...2059

fafaer — faast — Fafi® =g &1 Rigra — sififaeiRa — goaeffror a
It &, RFP & @l & e fAgei #, dRor garen Aifes s fear forg «w
IBI1 DT oa1d 9qd fHAr @ik Sqa W @R &1 & uzan, faasta &1
e ilRd fear ar @ — Fafife = o RIg[d o1 918 Seadud T8 | (@ YUs
o gioided ut. fa. (1) fa. gadl. I s@daui HRURTF) (DB)...2059

Vishesh Sashastra Bal Adhiniyam, M.P. (29 of 1968), Section 3-Chapter
11 & 9— Transfer— Scope & Jurisdiction — Held — State government can divide
the Special Armed Force into groups and further sub divide each group into
battalions and each battalion into companies and each company into
platoons — As per Section 9, State Government or Inspector General has
powers to transfer member of Police Force to Special Armed Force and vice-
versa. [Pradeep Kumar Vs. State of M.P.] ... %14

fasiy o 9o ifSfaa4, 9.9, (1968 &7 29), &TRT 3—3reqrg I 9 9 —
VITITaNYT — Ifaq g siferariRar — aifffaeaiRa — g WReR faay aerea 9o
3l |yal H Ui R g&dr 2 IR 31 Y—AS 98 &I qeiferd=l A 3R IS
gerfadd & dufar § AR A U B wirgAl § Sufywrforg &% awar s —
gRT 9 & IR, IS AXBR JAdT FEI-RKIeTd & urd Yferd 9 & 9 I Bl
faoly wore 9 § AafRd &3 qour sao faudda e d) wfeaar

Sy AR 9. 7.9, I153) ... %14

Vishesh Sashastra Bal Adhiniyam, M.P. (29 of 1968), Section 9 —
Deputation & Transfer — Held — Clause 9 of the appointment order of
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petitioner specifically provides that prior consent is not necessary for
transfer — No fault can be found in transferring petitioner to another
battalion which also cannot be termed as “deputation” — Petition dismissed.
[Pradeep Kumar Vs. State of M.P.] .. %14

faely weres o1 SifEf 94, 4.9. (1968 &7 29), €RT 9 — glafagfaa a
wyrTaver — AffEiRa — ard & Fgfaa sy &1 @ 9 fafifds< wu 4 4z
IUEfrd Hdr 2 o weIriaver & fog yd weafa srazas 81 @ — Irdl &l gad)
Jeife 4 FiaRad 3 o8 A7 @ig Ffe 78 =t o wadl, o4

“yfafrgfaa € T we1 o1 ehdr — ArleT @iikel | (Y AR fa. 9.9. 159)
... %14

ok ok sk sk
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APPOINTMENT TO THE MADHYA PRADESH HIGH COURT

We congratulate Hon'ble Mr. Justice Satish Kumar Sharma on his appointment
as Judge of the High Court of Madhya Pradesh. Hon'ble Mr. Justice Satish Kumar
Sharma took oath of the High Office on 25.11.2021.

y

e

HON'BLE MR. JUSTICE SATISH KUMAR SHARMA

Born on May 25, 1960 in village Kheda, district Karauli, Rajasthan. Did
B.Sc. from Government M.S.J. College, Bharatpur and thereafter LL.B. in the
year 1982 and M. A. in the year 1984 from University of Rajasthan, Jaipur. Appointed
as Civil Judge-cum-Judicial Magistrate on July 19, 1985. Promoted as Senior
Civil Judge-cum-Judicial Magistrate in the year 1993. Appointed as Additional
District Judge on May 19, 2001 and thereafter as District & Sessions Judge on
August 13, 2008. Worked as Member Secretary, Rajasthan State Legal Services
Authority from November 30,2014 to April 07,2016. Posted as Registrar General
of Rajasthan High Court from April 11, 2016 to March 05, 2020. Elevated as
Judge of the Rajasthan High Court on March 06, 2020.

Transferred to the Madhya Pradesh High Court and took oath as Judge of
the Madhya Pradesh High Court on November 25, 2021.

We, on behalf of The Indian Law Reports (M.P.) Series, wish Hon'ble
Mr. Justice Satish Kumar Sharma, a successful tenure on the Bench.
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OVATION TO HON'BLE MR. JUSTICE SATISH KUMAR SHARMA,
GIVEN ON 25-11-2021, IN THE CONFERENCE HALL OF SOUTH
BLOCK, HIGH COURT OF M.P., JABALPUR.

Shri R.K. Verma, Addl. Advocate General, M.P., while felicitating the
new Judge, said:-

Today, we have assembled here to welcome Hon'ble Shri Justice Satish
Kumar Sharma on Your Lordship's transfer from Rajasthan High Court to this
Hon'ble High Court as Judge of this Court.

My Lord, Hon'ble Shri Justice Satish Kumar Sharma, was born on 25" of
May 1960. After completing school education, His Lordship obtained B.Sc.,
M.A. and LL.B. degrees. Your Lordship was appointed as Civil Judge-cum-Judicial
Magistrate on 19" of July 1985. On 26" of May 1993, His Lordship was promoted
as Senior Civil Judge-cum-Judicial Magistrate and thereafter on 19" of May 2001,
as Additional District Judge. Subsequently, Your Lordship was promoted as District
and Sessions Judge on 13" of August 2008. Thereafter, Your Lordship was elevated
as Judge of the Rajasthan High Court on 6" of March 2020.

On administrative side, Your Lordship held the post of Registrar General
of Rajasthan High Court with effect from 11" of April 2016 till 5" of March 2020.

Sir, the life of a Judge is equivalent to that of a hermit and the quest for
justice entails tremendous struggles and sacrifices. Your Lordship's journey from
Judicial Magistrate to the District Judge and from District Judge to the Judge of
the High Court is an example of such struggles and sacrifices. It clearly paves way
for many.

My Lord has vast judicial experience especially in civil and criminal
matters and [ am sure that this will be an asset for Hon'ble High Court as well as to
the litigants of the State.

The High Court is a superior Court of record. It has original and appellate
jurisdiction and possess plenary powers due to which the responsibilities are
multiplied but the Judge should be the bastion for the people to uphold the majesty
oflaw which is the backbone of fair and impartial dispensation of justice.

My Lord, the Bar and Bench are two facets of the same coin and the
system runs smoothly when both are in sync. In this direction, we assure that the
State Government and the law Officers of the State will provide full cooperation
and assistance to Your Lordship in dispensation of Justice.

The great jurist Holmes once remarked that “the law is not mere logic but
is also experience” and I believe that the massive experience, which My Lord
holds, will be a great asset to this High Court in tendering justice. According to
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another Jurist S. Shetreet, a Judge decides cases based on fundamental values of
the legal system and it is from this angle that we can say that the adjudication
based on such long experience, would be fruitful to litigant, public and advocates
of Madhya Pradesh and the society.

I, on behalf of the State Government, Law Officers of the Office of the
Advocate General and on my own behalf, convey best wishes to Hon'ble Shri Justice
Satish Kumar Sharma and are keen and committed to ensure smooth functioning
of the justice dispensation system and will offer all assistance from the State
Government in this regard.

Thank you.

Shri Raman Patel, President, High Court Bar Association, Jabalpur,
said :-

31TST & Ufed el AR TAT SIf Bl 3FTaT & forg I8t SuRerd g3 8 | fafad
SToT & TR $od AT § =i mfrafcy o 2Rd I 31T Uah a3 MfdeR afddaa &1
TR <l B, SHD! IoT8 © foh AT T 1985 A ATI% HaT H & 3R AT T 3
1% FaT § Xd X2 | IMUD RIeh dls Rprad iR =g dis vl aRRYUf T8
I | 31T 3R JMYRT TRAR U 3MTIhT &= A © |

H AT 98 WL WU A B8 o1 ATl & (b ArTerdl § =Ararerafd &7 g 3R
J ATADII Bl T URIIC TISU & Bl | H USel B1 e bl g o 89Kl Blg Sl T8l 8l o,
T Dacl g & org BT 2 | SIfaadall BT UeTdR ST STTaTdT 8IdT & | <ITaTferafe &
A S BB I Teflel QI UeT Bl 3R A & SRl & 9 ISP [TaredH U Tel AT DI
TTRT FA 2 |

H ATST I8 I BT AT AT fob STST SEAR 3 UT 71T o 31T BHAR UTH 22 Sl
U R & 50 ug fl R FE & Fhd § | S BRI B HH B forg endy <1 fad
vl A e ey 7 g siftraadie @ gl o gara? @er o f 59
T 9T AT ©, BRCH DA AT ©, b TR Bl | ART MUY e I8 & [ Ho
IR &1 2RAIT P TIL, TR W 3R A NP P TAR SO 1 AT g | AR,
BAR A 3791 Yl 25 BHAY 9 &, A4 FRTefedl & 484 & oy, oifh sl
15—16 SToT 3MToT SURYT g & | 3 FEIoTel 81, USH BT B Bt & forg Uap &R
e R b Bl @R H 89 Ue e o fb O gegwall, Wil S97a Aldsd BIdl g,
I G IR I I ISl &, 34 Hg e fd H7 98d A GhaAl @I, Sl 9gd 8l
T U & I72 370+ AT AT HRAT & 370 ATHR A | 77 H IHE H% b A1
IR IR AR =Ararerafcrdl 3 fos Il W1 39 TRe & ol AR [ & Jdhad g,
I8 3117 3ffdeid FATG B Fahdl © | Jaols 25 ATl § Gags A1 AR 1, Ffoord T A% T1T,
fohR T gepaH U 2 | B USH BT 3117 U Y& & AHR I IR BiC b FAG B
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AP & | Ub TS GhaH 59 aRE & 8T, USHT &, Sl gRd T 81 SIRIAT 31 fordeh
MU ISR & 3R T8 Al FIe HA1 =an b afdbr offar | a1 811 | Bie—8ice
AW ®f Refis <9 @1 RAT # 3 SR AT conviction @1 RAfT H 3R § A1 ISHH 2T
SR, ST 34, 149 3R $9 A8 & oIl dbaH & | Yol & fofy 39 pro-prosecution I
37T JAMYDT X BN | G ST 8 BISTaR] #, AT I = gus A anfe, offd
qfeR™T W8T Il @ — A/l Bl A1, g1 Bl A1, 717 T 1, URaR a1el ®f 1, T8t a &
AfZT3l Bl T Jacie HT IS & 3R IH W &4 [Jeard Ik 3R IHD! fSHIaTdl
TE BT AT I AN BT TET ol <3 AT TS DY T} 9T | gexeTel H ST 1o
fwar | g g3 @ifd G351 AR IR H 5799 aRE @1 Ripryd a1l &, w—cﬁﬁwﬁmwﬁ
e BT | 991 §Y Gebadl B, TTST Sl T8l 81 UTd 6, S1ebl UTAAehar <1 ST =1fed,
e 3T aTel] TRIRg H a1 A1 e fHefell 8 | 37ST a1 40 H €1 81 UTT, HeT ar 140 § T 2 |
T IRRER A89 8§, 399 § 989 d9T, I 93 IOeR &F & 91d ©, S
preliminary cases & S9®I urgent ¥ TTEY, 31T &I S8 Hol oIy, T &4 H iR
9 ORE W IIAaadRil Bl Al 1R 3Mua! W Fgferad Bl Fifd fa-r i wiget st
S €, IR =IO, BR H | IS IR BRd, 7 Is A IR 7 gRAR <, 29 BT 8
91 9 TG | IR o | H g B9 3 ATYHT <[ &, SARGRIS] 811 & A1 31X 53 A
HhH! H M-, b Smeft 1 T =Ry S €, wigell B ugd Xed € iR g
a1 SaR 2T o1 yr o ERT S9a forg ReIfy 981 81 91l 2 ofR 39 v 9 3 99 aR
DI TR® W H ATIDI B8 IET G |

A U AeTeT AR 2l Sl AR 41 H 311, 59K for) Wi &1 91 © {6
RIS ¥ IAHT =ATAD SiaT ToRT MR 31 89 D! ANy el T, = fyerr,
AT AT, Hrgead el | 3fd a1 forae fast 389, qd &1 oxad, 89 |HsT SR {6
VY Afddcd Bl TR URT 7T 89R ford Gy &) 91d 2 | § S ST 3rrar & forw
TG TAT &, 39 AHRYH # I8 IURYTY FAR ol Iuaifer R | 3= ol &
A1y # 37U 9T BT faRM AT |

ST fe=, ST WIRd |

Shri Radhe Lal Gupta, Representative, State Bar Council of M.P.,
said :-

It is a great pleasure for all of us to welcome My Lord Shri Justice Satish
Kumar Sharma to this great temple of Justice who has come from Rajasthan High
Court and is adorning the Office of M.P. High Court. We offer our heartiest
welcome and congratulations to My Lord Shri Justice Satish Kumar Sharma.
Today, we are getting one more stalwart & highly experienced Judge, coming
from the land of colors.

My Lord Shri Justice Satish Kumar Sharma was born on 25" of May 1960.
After completing law graduation, he joined Judiciary in the year 1985. Thereafter,
My Lord continued up to District Judge in the year 2008 and also appointed as a
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Registrar General of the Rajasthan High Court. Thereafter, My Lord Justice Shri

Satish Kumar Sharma was elevated as Judge of the Rajasthan High Court on 6" of
March 2020.

As we heard about My Lord Shri Justice Satish Kumar Sharma that My
Lord, always wants to give as much relief as is permissible by fair administration
of Justice. This quality of My Lord is equal to the quality of a surgeon, who wants
to give maximum relief to his patient by giving little pain as possible. I am sure,
the surgeon, who have discovered and invented the painless surgery must be a
surgeon having humane qualities of My Lord.

Your Lordship Shri Justice Satish Kumar Sharma is an extraordinary
talent, having great experience and composed temperament, endeared you as
Judge of Rajasthan High Court. I am sure that the same will be illuminating
Judiciary in future in Madhya Pradesh also. I, on this occasion, extend my wishes
to Your Lordship and believe firmly that Your Lordship will be greatly contributing
for the cause of common man while dispensing justice.

At last but not the least, I, on behalf of State Bar Council of M.P., all the
Members and Advocates of Madhya Pradesh, my own behalf, I sincerely offer my
whole hearted welcome and best wishes to My Lord Shri Satish Kumar Sharma of
the High Court of M.P.

Thank you.

Shri Manoj Sharma, President, High Court Advocates' Bar Association,
Jabalpur, said :-

It is my pleasure to welcome My Lord Hon'ble Shri Justice Satish Kumar
Sharma.

Felicitations on your appointment as Judge of Madhya Pradesh High
Court.

Hon'ble Shri Justice Satish Kumar Sharma was born on 25" of May 1960
and after his academic pursuits, joined the Judicial Service on 19" of July 1985 as
Civil Judge-cum-Judicial Magistrate in the State of Rajasthan; earning timely
promotions, His Lordship was promoted to Higher Judicial Service as Additional
District Judge on 19" of May 2001 and as District and Sessions Judge on 13" of
August 2008. My Lord held the post of Registrar General of Rajasthan High Court
from 11" of April 2016 till his elevation as Judge of High Court.

My Lord Hon'ble Shri Justice Satish Kumar Sharma was elevated as
Judge, Rajasthan High Court on 6" of March 2020 and upon transfer to Madhya
Pradesh High Court has taken oath of Office today.
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Welcome to Madhya Pradesh, My Lord.On this occasion, I most humbly
submit and quote from my earlier speeches which I had the privilege of delivering
on such earlier occasions:

“Kindly give due sympathy, compassion and mercy to the causes brought
before Your Lordship.”

We all are aware of the age old and established precept that ignorance of
law is no excuse and everybody is presumed to know the law, but in practical life
this cannot be entirely true. There are so many laws having their own nuances
wherein invariably anyone can be lost. By and large, people invoke judicial
process genuinely to mitigate their problems/hardships. All the situations are not
perfect and niceties of law are not known to everyone. Thus, while dealing with
these causes, may Your Lordship bear this in mind that there is no standard
situation tailor-made to suit the statute for Your Lordship to invoke your benign
jurisdiction for granting relief. May it always be kept in mind that the entire
apparatus of justice delivery system is for the people and it is the people who
invoke this jurisdiction with the pious hope of getting justice.

I, pray to Lord Almighty that may it be the central endeavor of Your
Lordship, not to disappoint them. Thus, may [ most humbly submit that the age old
approach of justice tempered with mercy may become your guiding light during
your tenure as Judge of the High Court.

All of us are aware of mounting pendency of litigation and corresponding
scarcity of Judges at which crucial time any addition to the Bench is a great relief
to all of us and the citizens of Madhya Pradesh.

I, on behalf of High Court Advocates' Bar Association, Jabalpur and on
my own behalf, offer to My Lord our heartfelt congratulations and we welcome
My Lord with utmost warmth in our hearts to adorn the high office of Judge of'this
Hon'ble Court.

On my part, it is my pious duty to put on record that all the members of the
Association are keen and committed to ensure smooth functioning of the justice
dispensation system and will offer all assistance in all endeavors of My Lord as
Judge of this Hon'ble Court.

Bestof Luck.

ShriJinendra Kumar Jain, Assistant Solicitor General, said :-

IITRGFT £77 T HAR 2T BT EH ABRET, TIAYR H §& I W B 6 |

Y AT FAR AT ST BT STa AT A 1960 H URH 88 | YR et war
B b ggard, A== vd fafer vy & e vd dert fAvy § Hde iR &) SuTfer rfsia
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P B YA A 1985 H RTRIG ST H FGER AN & Ug W Y aR FRAR
T & Yol UR 37T gl g | 2008 H FTeT AT & #ewqul Ue UR YR Bl
ST 8 aY TRl bl fde fhan | 9 YR 9 31 g9 fafd=1 rfdcal uR REeh
TR a1 & ATEIH ¥ IR UG (h T | T D! (FIgfaR ToReI Soa <IRITerd
H IR TR & UG TR UG SR BT DR BT TER YT T |

3T GerT Td STEibTel= =JTfIds IaT &1 Ufhel 06 A< 2020 B AT §AT 519
e g o™ Sa <IraTerd # =rarefier & TRAMY Ug W g8 | T 20 AT8
RIS I2d RTATAd H UG Blahx =g B (R0l Bl qd Bl A2+ & A AT
AT & ARGH | IMMAlfhd HRA & UTAN, 31 ATAX 3T &, S 3D Sitad I
RIS & T[T e H Al THAT & A H FBRET STeTgR H Ugd TS & |

AU, e AT Bl TRIHA URFRT BT (1dT8 PR 8 AULTSIT R & fAER
UR, BH AT AT PR © | BH 31T B & fob R HeHTg U Figdr & =ararerd |

AT AT BT FUERT 2 31 H 3Ya! FEHTRIdT He@yul <& |

3 JTAWR TR H 3T+ 3R &, R TRBR DI IR F, B ey syl o1
3R | 3MYHT TR BT 5 Yd 31D Ioodel HA B HIHAAT HRAT & |

Shri R.P. Agrawal, President, Senior Advocates' Council, Jabalpur,
said :-

We warmly welcome here Hon'ble Shri Justice Satish Kumar Sharma on
his transfer from Rajasthan High Court to the High Court of Madhya Pradesh.

It was only on 6" of March 2020 that My Lord was elevated as a Judge of
the Rajasthan High Court on which date the tenure of My Lord was only about 26
months which further stands limited to 6 months on My Lordship's arrival as Judge
of this High Court. Such transfer of My Lord from Rajasthan High Court to this
High Court for such a short period cannot be termed commendable as it causes great
disturbance and inconvenience. However, the entire fraternity of lawyers does
welcome Hon'ble Shri Justice Sharma on his transfer to this High Court.

We, not only welcome My Lord but also extend our fullest cooperation in
the dispensation of justice.

With these words, I, on behalf of Senior Advocates' Council and my own
behalf, again welcome Hon'ble Shri Justice Sharma on his transfer to this High
Court which is located on the holy banks of mother Narmada.

Thank you.
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Reply to the Ovation, by Hon'ble Mr. Justice Satish Kumar Sharma :-

T @I B Ty SMfoTd 39 TRAT AARIE § SURLIT 31T ! 3TER 3R
g 9fed TAEPR | § 39 3R UR 370 HaH] gad I fHaTG Hdl & |

AR 2 IR Ud o1 Faa gRT 3R Ui &ad fad T w18 3R J# e
| H A g, forras fory # et oM e vl & |

39 D RT3 UL H Bl T3 91, D! {1 9 [IT9dT BT aRaRI® & |
T § U+ 3UPl $H0d I T8l Ui g R 1 I8 fdwary faardr € f § s
JUETTRIT TR ERT JARA BT HRYR YA BT |

H TSI & BRIl 7ol & Ud BIC 9 119 Wl H b MR ¥ IRAR
T fora | Tehell Rier SRR faemmerdl # ured &7 | 9RAYR & ARBRI UA.UH.S. Dietol A
UL BT R TGURIT o fqeafderne, SR 3 ay 1982 H Tl el dl. qm a9
1984 W TH.U. fhT | Ay 1985 H ART T RIGRAT ATy AaT H B3N | =ATAD AT &
=T gl R BT PRl BT G31 qY 2014 H IR fAfereh AT UTEHR01 BT Hawg Al
e o 1T | 31diet 2016 ¥ ATE 2020 TH 3T ISIRRA Iod MATAT & IORER
SRS & WY H 313 AT Je& AT Ud BRIGN] G ~IRATEAfcRTor & A1 61
B BT AT 7T | 06 ATE 2020 DI H IORATH S=d AT & FRATEUT & IS ol
9T ol 3R FET H IR 8H WR H 3771 3779a 414 & |

HEIYST, N T[T U ORI HT TSI US¥ & | 39 U9 Bl YR & 1T
R U B | T8t favq uRig enfie <erell & Arer |rer a9 I aRvy Ud 31+ g werd
e 2 | $9 U9 W A T Bl HUT & Sl 9d T4 197 & FHBE © | T8 BT 1Rl
SfBTT B | I8T & T 31U+ goidT, AxReldT 3R fazga=igar & fog o= oa 8 | O
TR T2l H AT BT AR Hef IR H 9 BT AT A1 5 |

T AT A5 A8 H 81 3 Yagicd & | 997 980 BA ©, R A1 R 2=
1 3T SART & 1T BH B BT AIBT (AT B, IEH AR YRT T3 &0 b § 370 qof
fIsaT 3fIR 9T & 72T 31U o BT F1d8 B | ST Sl 20 ol 8, IHDI A&
UTel o | AT G 37TUE Td AR 2, 1ef § qR7 faeary it & b oy a1 g1 o
T8 3R AN U Y, [5a folq H 319 e ATSia dalst e |

MY Fad FRT USRI T8 3R FHIH | =1 I8 Hdls ol of <&l © b H fddl
A STTE WR E | 99 G391 U o I © | §H WRT DIs ANTG Fel o | I§ 9 U]
U R FoWH 7, e oy H R & A1 J =Jranferafd, #90 smexvii afgs
SR YTl =ATATTAYTTOT 6T I faeT A AR e bRl |

|y & fAgM Usdide ORd, VST difafiey oikd, fIgm aRs
TfEreraTToT, FHETA SMETaRITToT, IVRER SRS 3iR DT S & ] STfSrmRITToT
3R U<eT & ) R SR & U §ad | AR I Bl & | MM T BT +F:
98 980 gIdTE U4 JATHY R |




FAREWELL

HON'BLE MR. JUSTICE SHAILENDRA SHUKLA

Born on November 17, 1959. Did M.Sc., LL.B. and joined Judicial Service
as Civil Judge Class-II on August 18, 1987. Appointed as Civil Judge Class-I in
the year 1993. Appointed as C.J.M./A.C.J.M., in the year 1997 and was posted as
C.J.M. at Sagar. Promoted as Officiating District Judge in Higher Judicial Service
on August 29, 1998 and was posted as II A.D.J., at Sagar. Posted as Il A.J. to
I A.D.J., Chhindwara in the year 1999. Posted as Officer on Special Duty, High
Court of M.P., Jabalpur in the year 2000. Posted as Additional Registrar (Vigilance),
High Court of M.P., Jabalpur in the year 2001. Posted as Additional Director,
J.O.T.R.I., High Court M.P., Jabalpur in the year 2005. Posted as IV A.D.J.,
Bhopal on June 18,2007 and as IV A.D.J. & Special Judge, N.D.P.S. Act, Bhopal
in July 2007. Was granted Selection Grade Scale w.e.f. 10.10.2007. Posted as
Special Judge under C.B.I. cases as well, in November 2009. Posted as President,
District Consumer Forum, Khandwa in the year 2012. Posted as Director, M.P.
State Judicial Academy (JOTRI), High Court of M.P., Jabalpur in the year 2014.
Posted as Principal Registrar (Vigilance), High Court of M.P., Jabalpur in April
2015. Was granted Super Time Scale w.e.f. 01.10.2015. Posted as District &
Sessions Judge, Bhopal from October 2016 till elevation. Elevated as Judge of the
High Court of Madhya Pradesh and took oath on November 19, 2018 and
demitted Office on November 16,2021.

We, on behalf of The Indian Law Reports (M.P. Series), wish His
Lordship, a healthy, happy and prosperous life.
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FAREWELL OVATION TO HON'BLE MR. JUSTICE SHAILENDRA
SHUKLA, GIVEN ON 16.11.2021, IN THE HIGH COURT OF MADHYA
PRADESHAT BENCH INDORE.

Hon'ble Mr. Justice Sujoy Paul, Administrative Judge, High Court of
M.P., Bench Indore, bids farewell to the demitting Judge :-

We have assembled here with heavy heart to bid farewell to Hon'ble Shri
Justice Shailendra Shukla as he is demitting office today.

Justice Shailendra Shukla was born on 17.11.1959. He joined the Judicial
Service on 18.08.1987. He was promoted as Civil Judge, Class-1 on 24.12.1993
and in due course became C.J.M. on 09.06.1997, he was promoted as District Judge
in Higher Judicial Service on 29.08.1998, he was granted Selection Grade Scale
with effect from 10.10.2007 and Super Time Scale with effect from 01.10.2015.
During his tenure as Judicial Officer, he was posted at Jabalpur, Narsinghpur, Seoni,
Damoh, Sagar, Chhindwara, Bhopal and Khandwa. He also worked as O.S.D.,
High Court of Madhya Pradesh and Additional Registrar (Vigilance.) in the
Principal Seat at Jabalpur. Justice Shukla also worked as Additional Director,
JOTRI, Jabalpur, President, District Consumer Forum, Director, M.P. State
Judicial Academy (JOTRI) and Principal Registrar (Vigilance). Before elevation
as aJudge of'this Court, he was posted as District Judge, Bhopal.

Justice Shukla was elevated as Additional Judge of this Courton 17.11.2018
and later on became permanent Judge. During his tenure as Judge of this Court, he
has authored various landmark judgments in Single and Division Benches.

In Cr.R. No0.1299/2019 (Jai Singh v/s The State of Madhya Pradesh),
Justice Shukla held that if sizable number of bottles of liquor were recovered, it
was not necessary to examine each and every bottle, when bottles were sealed
with label is carrying description of the liquor along with other necessary specifications
such as batch number, lot number, serial number etc., examination of one such
bottle of each kind will serve the purpose.

In Cr.A. No. 9930/2018 (Anil Bhaskar v/s The State of Madhya Pradesh),
His Lordship held that even though voice recording against the appellant was not
found to be reliable and complainant also turned hostile, recovery of tainted money
from the pocket of accused, coupled with the fact that his hands when washed in
the chemical solution turned pink, raises presumption under Section 114 of the
Evidence Actand Section 20(1) ofthe P.C. Act. Hence, conviction was maintained.

Speaking for the Division Bench and while answering the death reference
in Irfan v/s The State of Madhya Pradesh decided on 09.09.2021, a microscopic
scrutiny of facts and law was undertaken. It was poignantly held that Dock Identification
Parade shortly after the incident is reliable though no Test Identification Parade
was conducted. The prosecutrix identified the appellants through photo albums.
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Taking into account the serious condition of prosecutrix, this mode adopted was
found to be appropriate and permissible. The mobile of the appellant was found to
be 'switched off" at the time of incident which was held to be a relevant fact under
Section 8 of the Evidence Act. The appellant sold his mobile soon after the
incident was also considered as a relevant fact. It was ruled that there exists no
statutory requirement to postpone the case to a future date for hearing the accused
on the quantum of sentence.

Justice Shukla is worthy son of late Justice K.N. Shukla. He held various
important posts during his long tenure. He maintained courtesy in behavior and
firmness in decision making.

Abraham Lincoln said:-
[ “Ifyouwant to test aman's character, give him power.”’]

An ancient Indian thinker said:-
HEII R EIEI
oA BT R

Justice Shukla could accomplish this difficult task easily.

I 'have good fortune to share the Bench with Justice Shukla from the day I
joined at Indore Bench in January 2021. Meaningful discussion with Justice
Shukla was always a guiding factor for me.

Justice Shukla is entering into the second inning of life after rendering more
than three decades of unblemished judicial service. He shall be remembered for
his efficiency, integrity, courtesy and deep knowledge of law. I am sure that his
vast knowledge and reservoir of experience will be useful for the members of Bar
in particular and for the society in general.

Apoetsaid:-

R 8 |
EB el Bl
BT B B
& 1 I 37aT BT

I am sure respected brother as you leave your dias on the day of your
demitting the office, you leave behind a treasure of impeccable integrity, hard
work and satisfaction of performing to the best of your abilities.

I, on my behalf and on behalf of my colleagues on the Bench, wish you and
Mrs. Shukla a very happy, healthy and peaceful life.
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Shri Pushyamitra Bhargav, Additional Advocate General, M.P., bids
farewell :-

Today we are assembled here to bid farewell to My Lord Hon'ble Justice
Shri Shailendra Shukla Sahab upon his retirement as a High Court Judge.

My Lord was born on 17.11.1959 and joined the Judicial Service on
18.08.1987, discharging his duties on every hierarchy i.e. Civil Judge Class-I,
C.J.M. and District Judge to his elevation as Hon'ble Judge of the Madhya
Pradesh High Court.

Apart from the judicial posts, Hon'ble Justice Shukla had also worked on
various posts of Administrative side of the High Court. My Lord's father had also
been the Hon'ble Judge of this Hon'ble Court.

As a Judge of this Hon'ble Court, My Lord Justice Shukla has delivered
many decisions of high precedential value including verdicts of complex issues
be it constitutional laws or criminal jurisprudence. However, one of My Lord's
recent decisions stand out in my mind, wherein My Lord feeling the pain and
sorrow of a eight years old rape victim, balancing it with the legal positions, was
pleased to affirm the death sentence which is the first of it's own kind, where the
death sentence was imposed even after the survival of the victim.

Besides it, My Lord has also been party to numerous orders and judgments
that have furthered the cause of justice in this State.

All through his judicial career, My Lord has uphold the rule of law while
also being conscious of the needs of the underprivileged and vulnerable groups of
society.

It is indeed difficult to spell out the plethora of judgments which bear
testimony to his judicial qualities.

On behalf of the Advocate General's Office and it's law officers and the
AG office staff and my personal staff, [ would like to convey our gratitude for My
Lord Shri Justice Shailendra Shukla Sahab's service to this Hon'ble Court.

At this stage, it is also important to mention here that in the tough times of
Covid and with limited Judges, My Lord has made every effort to serve the justice
to every litigant by introducing a new practice of giving fix time of hearing along
with the fixed date in a particular case.

While summing up, I refer the quote of the great philosopher Confucius
“A superior man is modest in his speech but exceeds in his actions” as this is
squarely applicable to our Hon'ble Justice Shukla.
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Today, as we bid farewell from this Hon'ble Court, please accept our best
wishes and we pray our almighty God to grant him longevity, good health,
happiness and an active and fulfilling next chapter and all the best wishes in his
future pursuit.

Thank you.

Shri Suraj Sharma, President, High Court Bar Association, Indore,
bids farewell :-

3MTST B9 41 BTG =TIHfc &1 Siels Yael A8 & (9818 FARIE & oy
IuRerd & | =7 ared g¢ 1 & fa<TE &1 3T qer 8 8T 2 |

AT AT AeIed &7 2ol el AI8d Bl 3R FART AT 96 3cd
FEATAR, A a9 (19.11.2018 H 16.11.2021) BT oI, fh $Hd SURIT I d8& FAIYOS
(PR BT) T H MU GIRT SHBT FaTTH SIS B ATAHT BT A1fdh o 37 |

AT IREL #1 Srelws Yael & ST7H 17.11.1959 BT B3I AT | =TI 571
el YFe Sil fa=id 18.08.1987 I =ATRIdh HaT # A §Y | =R &7 S gaen
ST 24.12.1993 BT RAfdeT SIS Felrd—1 WR g Y | =IrIfl 57 el= Yaall ST Bl 09.
06.1997 Pl HI.OL.TH. /THISIGH. & w0 H fgad fBar 737 o &iik 29.08.1998 &I 3=
TR ¥a1 # PHriarsd ST IR & w0 § Uar=Id a1 137 o | [IREfT |Ed
SIAYR, RRAEYR, Ral, gHIE, AN, fSearsT, Wure iR Wsdl § yawef I8 | =~
WTed, ALUQY Sd ey @ MUA.Sl, ifaRead IRRgR (fAfted) & ug or uewer
RE | IR |IEd | ST A, SdayR H SifciRa Fasd, S, SeeyR, 3ede,
RoTer ST 74, faere, TrO. 50 =a1fds Jrare! iR fiRud IRReR (Adadn) @
w0 H W B BT ST R & RMOUT & HU H W0 W Usd I (oTell
=TT, WITeT & 9 H <A fbar T o |

BT T BRMAT Bl & A FHI & IR AT U] YAl
AT & |

(i) IS FRT AR IRAfT & 9 H 319 0P Bl 13 LH.IAR. A9l Ay 3iR
TOIR] JIATE] B I SR I T3 [haT 1R ey foa |

(i) 3SR 7 # =grEfAufoal & HH e & SWIA W, Ueh & kA # Ria da &
AT ¥ TOIRI YGTHRI DI TRA AT ITAES HRAMT 3R fSII o9 &1 W B a@dl
W § 9 R YOI PR, 3aR o0 IRTAT & B S H Al DI HH DI
HEqd T8l 8 T |

(iii) M@ Al | IR TEINITL 984 1 oMI~d g8 & T MU, 1R 3R
FHOT ALY el & (AT @ Uil STRATol a8R 8T 3R $HI & BRI TSl &H 31U
AT B ¥ UEE ¢ |
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3IMIRT STTTHY BT B STAHA 3 T YHBHTHAT |
ST HIGHT T Aol g H =rafel S el Yerell W18d & Soodel I Ud

fareTet cafddea @1 BT BT g, T4 S99 JTaER UR H WY 3701 31 ¥ 3R = ey
JIAMTYS |, SER & FAK ATATETST BT R I MMYDT : T-IaTE T & |

T |

Shri Sunil Gupta, Representative, State Bar Council of M.P., bids
farewell :-

3MTST T Ig fIey e7o7 & 9l & fordl oI wequl €, 5 &9 WeauQyl 3@
ST & AR IRAfT S Yol Yol A18d & F-eufd & w9 9 JeRdl g
B HIIBTA TOF B TR I8 Wi+ faaTE o7 g Tahf3a gu B |

=TI 31 Wels YAl ATEd BT STH 17 TaFR 1959 DI BT AT | =TI 211
SicTs YAl ATed Pl TS a1 A {16 18.08.1987 BT RAfddt oo & wu # Fgac
fopam T | f3A1 29.08.1998 # foTaT Wit & wU # fFgaa favam 7am | < REft #h Srers
el AT STaeiyR, TRAAEYR, Riael, gaie, anR, fomaarsr, Wt vd wear d e
SISl @ ®0 § BRRG V8 | 7Yy Sod <R | MUH.S!. UG UfSeHe IRRER,
fAfTel & Ug IR SRR 2 | ST ITHTET BIRA & 37edel I 2l Feavas iR
UhSHl & SRRIER & Ug IR UaeT X8 a7 fiiuer IRReR, fafsel & w9 # B |
HETYS el AT a1 H 9] 2:—3: fa T 41 SRl &7 3Ish §RT Ahelddd
fate far T Jen weavc Soa <rTed & ifaRad =Mt fFged f&y o & g4
T 59, 9Tl & w4 ¥ UGwI Xg, T4 3MYSD! 39 A I AfGR # I8 = &
WU ¥ ger b T3 |

MY §9 Iod IR & HE IRF[A & IS BT = ITRAT, AT 3R
|l & ey e fhar ok 5/ Agord 9 31U+ S8l B Ul Bl ARedl o
T BR Uel 3R fduer & UeThRl & 7 H F=<I¥ Bl qel B, [f¥ed & 9 et
ST HTIAH B T a7 T £ |

MY T B UF=IE W4T & © 311R 3TUIcd DI Sl A1 STeldhdl B, 3Ud §RT

JAFPTIHITOT DI Had YIATRd DR Y ST ANTGRA B ARG H FETIdT
UG BT | MY Fad AR ford IRVIERT e, A arel 99d ¥ 10! rguRerfa 31 St
Rerar I~ Brfl g8 gAY ey sl k&7 | &4 a1er &1 781 yof faward & & amy
Y A TR EHRT ARG ) 3gas! Rehal Aegd Fal a1 < |

7RI WA & T, H, U Y DI IR W, Hequ<yl oy JTfergadr uRkyg &
T R Ud Ueel & A ST 1 3R | S Ul Gl T SR ad Rl 5,
Td 3T I TR U e B 1 BT Bl & |
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Shri Himanshu Joshi, Assistant Solicitor General, bids farewell :-

Every inning comes to an end and so the every tenure, it's the time for
which we all have gathered here for saying bon voyage to My Lord, for starting a
new inning, a totally new one.

The day has come to bid Your Lordship farewell from the office and not
from our hearts and minds. It is this day that we give our judgment on Lordship,
having received so many at Lordship's hands for last 3 years.

The journey of Your Lordship started after joining judiciary as a Civil
Judge on 18.08.1987. My Lord has been posted at Jabalpur, Narsinghpur, Seoni,
Damoh, Sagar, Chhindwada, Bhopal and Khargone. Your Lordship held the office
of O.S.D., High Court of M.P., Additional Registrar, Vigilance, High Court of
M.P., President, District Consumer Forum, Director, M.P. State Judicial Academy,
Principal Registrar (Vigilance) also. Finally, My Lord elevated to the Bench in the
year 2018. Your Lordship's patience, profound knowledge and sharp sense of
humour reflected in his Court room, while sitting as a Judge. Your Lordship's
congenial nature and the atmosphere in the Court always added to the pleasure of
conducting cases before you. Vast knowledge, experience and great analytical
ability duly reflected in the judgments passed by My Lord and we will always look
forward to your guidance in future also.

Though, we will not be having My Lord with us in the Court from now, but
will always be with us in our minds and in our heart. I extend good wishes to My
Lord as well as to Mrs. Shukla on my behalf and on behalf of the Central
Government, for starting new inning and I extend good wishes and hope that you

will continue to be as cheerful as always and spread happiness wherever My Lord
be.

Thank you.

Farewell Speech delivered by Hon'ble Mr. Justice Shailendra Shukla :-

I am extremely thankful for charitable words expressed by respected
speakers. I consider such laudatory words more of their large heartedness than my
true worth. However, I would only say that I have tried to do my work with
devotion and sincerity and if at all I have been able to carve a niche in the minds, [
would consider myself'truly blessed.

The journey which had begun more than 34 years ago, has culminated
today. The journey was like a long and winding road interspersed with beautiful
landscapes at times and rough terrain on other occasions but it was worth it
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nevertheless. Serving the needy and poor litigants was itself an incentive. The
journey would not have ended on a positive note but for the support and blessings
of my superior officers in District Judiciary and Registry and subsequent
association with respected brothers of huge ability, character and wisdom in this
High Court and also members of the Bar.

During the span of 34 years, apart from gaining experience as a Judge over
the years, as an officer on deputation in Registry, I had the opportunity to get
exposure to other dimensions of framework within which the judicial system
operates. During my stint in M.P. State Judicial Academy, I had the opportunity to
learn from the colleagues and judicial officers coming to the Institute and gain
finer insights in respect of legal issues. I consider myself very fortunate to be
associated with some other assignments of importance including setting up of
museum at the High Court, bringing to life almost defunct ILR in its present
format including covering up the backlog of issues, involvement in commemorative
book on the occasion of golden jubilee of the High Court in the year 2005 and also
in the book titled “Courts of India”.

Today, I feel blessed to come out safe after trial by fire and having done my
bit in the “Yagya” of justice dispensation. However, a feeling of sadness has also
enveloped me on leaving hallowed precincts of this great Institution. After being
elevated as a High Court Judge, I was fortunate to learn deeper crafts of justice
dispensation from my respected brothers with whom I had the opportunity to
share the Bench. Their sagacity and wisdom would always be etched in my mind. I
convey my heartful thanks to them.

I found the learned members of Indore Bar to be very professional and
patient. They were always prepared with in-depth study of their cases and had
profound ability to answer random queries made to them. I shall always cherish
the memories of vibrant moments and pulsating court craft and at times magical
dawning of the correct solution to the problem at hand, as if being guided by some
supernatural force. If I have been rough to any of you, I regret the same but
whatever may have been said, was for the ends of justice only. It would however,
be appropriate to point out that while dealing with criminal cases in the Special
Bench, we found that there was no interaction between panel lawyers and jail
convicts. It is expected that such interaction should be established so as to understand
the psyche of the convict and the circumstances in which he committed the crime.

I must say at this juncture that the officers of the State Judicial Services
have been performing extremely well. The infrastructure has been enhanced over
the years. I would however, advise them to get rid of the attitude of playing it safe.
The focus should be on decision making process without any apprehension. A
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case actually under Section 304 Part-1 or Part-II may not necessarily result in
conviction under Section 302 [PC.

We had troubled times during Corona pandemic but our State emerged as
one of the few having higher disposal rates in such times, which is an example of
cooperation between the Bench and Bar striving to provide expeditious and
timely justice.

At this juncture, [ must say that burgeoning number of cases and resultant
heavy workload has been causing huge strain to the Judges. Their number in this
Bench had recently dwindled down to five in number, which was so even in the
year 1981 while my father was a Judge in this Bench. There is crying need to fill
up vacancies as early as possible.

I express my thanks to the Principal Registrar of this Bench and officers of
the Registry for their whole hearted support.

I express my thanks to Dr. Rajesh Solanki and Dr. Smt. Ira Joshi for their
due support and advice with regard to health issues concerning myself and my
family members.

I also extend my heartfelt thanks to my extremely hard working staff, who
were always willing to render their services at any hour of the day. I would like to
thank my Reader Mr. B.K. Shrivastava, Secretary, Mr. Shailesh Sukhdeve and Mr.
Trilok Singh Savner, Senior Personal Assistant, Mr. Arun Nair and Ms. Geeta
Pramod and Jamadar, Mr. Govind Ram Baluni.

I would also like to thank my staff at home who saw to it that I do not have
to bother about my essential daily needs. My whole hearted thanks to Driver
Leeladharji and PSOs, who were very respectful and available at short notice.

The unseen pillar giving strength to a Judge in performing his duty, in an
unhindered manner is always his immediate family. I would like to thank my dear
wife Sangeeta who was forever the biggest source of strength to me. My children
Ayushi and Varun also learnt to manage their own lives seeing their father perennially
digging his head in files. I owe them much and I am very proud of them. I bow to
almighty for making me the medium of immense joy to my revered mother, who
after seeing her husband and son-in-law getting elevated, also got the chance to
see her son also in the same frame.

After demitting office, I would pursue my other interests such as reading
literature of my choice, listening to good music, as also looking after the welfare
of my family members, who have always stood by me through my thick and thin. I
also wish to utilize my services for the society in whichever manner possible. [ am
eagerly looking ahead for the next inning of my life.
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I thank you once again for your kind and good wishes and for warm
welcome today.

I'wish you all, best health and happiness.
Bidding adieu to all with folded hands.

Jai Hind



NOTES OF CASES SECTION

Short Note
*(12)(DB)
Before Mr. Justice Sujoy Paul & Mr. Justice Anil Verma
WP No. 11298/2021 (Indore) decided on 30 July, 2021

ARUN SINGH CHOUHAN ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Constitution — Article 226 — Writ of Quo Warranto —
Maintainability — Held — Writ of quo warranto can be issued against a person
and related to a post which he is substantively holding — Appointment of R-4
not challenged nor his appointment order has been filed — Posting and
working of R-4 cannot be a reason for issuing writ of quo warranto — Petition
filed to either settle personal score or gain publicity and cannot be treated as
PIL —Petition not maintainable and dismissed with cost of Rs. 10,000.

@. WIAETT — 3787 226 — SIfEIBIY gzoT H1 ITfaHT — gryviar —
AffeiRa — f¥rer g=8T @) Re e afad o favg S 3 o aadt 8 qor
I9 U 9 GaHa 2@ o 98 o ®u 9 R fHA gu 2 — uaefl +. 4 91 fgfaa
®I gAId 81, 7 € U1 Fgfda anaer uwga fear m&ar @ — yef %, 4 a1
YGEATYT UG BT BT SR g=8T B Re IRl &= ST SRl 721 81 Adhdl
— grfaeT A1 A1 AfFTd 9€aT | A1 dle—yfifg 9T & UK @I T8 U9
39 dl® fad arg S8 91 S Ahdr — it avelia 9EY U9 10,000 ©. © Ag
afed @i |

B. Constitution — Article 226 — Writ of Quo Warranto — Locus
Standi — Held — For issuance of writ of quo warranto, locus standi is
insignificant but to maintain a regular writ petition, petitioner must show
that heis a “person aggrieved”.

. HIAErT — T T 226 — IEBIR Y071 B ITAHT — g W &1
sferere — siffaiRa — ffrerR g=8T1 @ Re 9 &4 & fag, g+ oF &1
IfRHR We@dH 8 W v Fafia Re aifast & oW @+ & fog, ar &
g AT BT b 98 Yo “=afera afaa” 2 |

C. Constitution — Article 226 — Writ of Quo Warranto — Necessary
Party — Apex Court concluded that the person against whom the writ of quo
warranto is prayed for is a necessary party.

T, HIAETT — T80T 226 — GBI Y01 B IMABT — ATTIIH
yerpIy — Hdled <IATed | i fear & 6 o aafda @ fawg after
g=al & Re & fag gt &l 718 2, 98 Us a9 UeaR © |

The Order of the Court was passed by : SUJOY PAUL, J.



NOTES OF CASES SECTION
Casesreferred:

AIR 2001 SC 3435, (1916) 1 K.B. 595, (1964) 4 SCR 575, (2006) 11 SCC
731(2), (2009) 7 SCC 1, 1983 SCC Online Del 32, 2010 ILR (MP) 1357, (2006)
11SCC 731 (1).

Petitioner Arun Singh Chouhan present in person.
Vivek Dalal, A.A.G. for the respondents/State.

Short Note
*(13)
Before Mr. Justice Vishal Mishra
WP No. 3157/2017 (Gwalior) decided on 31 July, 2021

BRIJESH SHRIVASTAVA (SMT.) ...Petitioner
Vs.
HINDUSTAN PETROLEUM ...Respondents

CORPORATION LTD. & ors.

A. Petroleum Retail Dealership — Letter of Intent (LOI) — Effect —
Held — LOI is only a proposal that respondents are intending to enter into an
agreement — Corporation was still having its rights to decline to enter into a
contract — Once the contract is not completed, Corporation cannot be
directed to complete all formalities — No right has accrued in his favour on
basis of issuance of LOI — Petition dismissed.

@. ygiferasnr @1 geaY fdavear — merg—94 (LOI ) — y491d —
JEiRT — Mea—u3 dad (o yxdrd 2 fo geaeffir avr &1 &1 e
IGd & — BIARIE & g ) H Gfaer & yd9 v @ SHR B Bl AfTHR
T — U IR Gfac1 & guf 98 81 R, Frt &1 9+ situ=iRears’ &1 q=1 &3
9 fou R 98 fear o1 9@ar — mvE—ua oY A 9N @ MR W)
IS UE H B AGR YIGHd 81 g3l — AT W |

B. Petroleum Retail Dealership — NOC by Collector — Title of Land
—Held —Merely NOC being issued by competent authority i.e. Collector does
not amounts to its clearance of title — Apex Court concluded that while
granting NOC, Collector is not concerned about ownership of land, he is
concerned about the location of land and its suitability as a place for storage
of petroleum — Petitioner failed to demonstrate clear title of land — No right
accrued in favour of petitioner.

. ygiferas &1 Geav [qavdar — deldey §IRT 3T9lcd JHI0—9=
— 91 &7 g% — AR — & YIS sferid deldex gIRT |41F Ul
YAV BT SIR) 6T ST, 6D g0 @ FideH &) sife ¥ =) arar — wal=a
<marerd A fsafia fear @ f& smmfca yarvT—u= ysM $-d G953, doae? A
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3 Wi & IR 4, Rifaa 981 2, a8 7 &) saReafd va ugifers & wvsRor
3¢ WM & ®U 4 ISP Iugadal & IR ¥ fRifaa @ — ar=h f &1 W &
yRfa & A fawe &1 — el & ua A &1 AR giga =12l gar |

Cases referred:

(2006) 1 SCC 228, C.A. No. 4358/2016 decided on 23.07.2021 (Supreme
Court), AIR 1973 SC 1164, (2017)2SCC 125, (1996) 10 SCC405.

Arvind Dudawat, for the petitioner.
Harish Dixit, for the respondents.

Short Note
“(14)
Before Mr. Justice S.A. Dharmadhikari
WP No. 16532/2021 (Gwalior) decided on 28 September, 2021

PRADEEPKUMAR ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Vishesh Sashastra Bal Adhiniyam, M.P. (29 0f 1968), Section 9 —
Deputation & Transfer — Held — Clause 9 of the appointment order of
petitioner specifically provides that prior consent is not necessary for
transfer — No fault can be found in transferring petitioner to another
battalion which also cannot be termed as “deputation” — Petition dismissed.

@. faely weres go1 SifSifg%, 7.9. (1968 &7 29), €T 9 — ylafrglaa
g ¥yrraer — AEiRa — ard & Fgfaa s o1 e 9 fafifds wu d a7
IuEfra sear 2 & Teriary & fog qd wsafa smavas a8 @ — e &1 gEd
geifese 4 FiaRa & o1 A7 e Ffe T8 Rl o wad), 59
“yfafrgfaa € T Ber1 o1 ahdr — AT @ik |

B. Vishesh Sashastra Bal Adhiniyam, M.P. (29 of 1968), Section 3-
Chapter Il & 9 — Transfer — Scope & Jurisdiction — Held — State government
can divide the Special Armed Force into groups and further sub divide each
group into battalions and each battalion into companies and each company
into platoons — As per Section 9, State Government or Inspector General has
powers to transfer member of Police Force to Special Armed Force and vice-
versa.

. faely wore qo S99, 7.9, (1968 &7 29), £TIRT 3—3q1 11 7
9 — WTITaNT — JIftqd T 3iferaiRar — ffeiRa — =9 ReR faey aerey
9cl Bl GYEl 4 fauTiorg &R Gadr @ 3R AT Y-S G B qcifad-l d 3R
gA® qeiferdd &l dufral # 3R y&dd U S wWical H Sufqwrfora av
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HHAl & — &RT 9 & AR, I AR AT ABREEHD & U Yferd 9 &
e bl fa9Iy 99 9 4 WHETART &)1 a2l 598 Adds a4 &)
wrfaaan € |

D.S. Raghuvanshi, for the petitioner.

Vijay Sundaram, P.L. for the respondents/State.

Short Note
*(15)
Before Mr. Justice Vishal Dhagat
WP No. 15544/2021 (Jabalpur) decided on 6 September, 2021

SURESH KUMAR KURVE ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Service Law and Fundamental Rules, Rules 24, 26 & 54-B(1) —
Withholding Increment during Suspension — Held — Petitioner during
suspension is not on duty and increments are granted for period spent on
duty — No prejudice caused to petitioner if decision regarding his allowance is
to be taken after conclusion of criminal trial - Non grant of increment during
suspension period does not amount to penalty — Action of respondents not
violative of Rules 24 and 54-B(1) — Petition dismissed.

@. war fafer vq gerya g9, (9% 24, 26 T 54—B(1) — (97 &
qIvTT daa—gig ¥ia=m — AffEiRa — Fede @ SR ar dda w= 720 o
7d da-gfEar sda ) aadia afdr & forg g™ &) wirdl € — arh &t B8
yfagd yara w1ka 1) g afe sifds® faaror &) awifa & uearq Sae v
& ddg 4 fafR=a fear simar @ — e s@afd & SkE dav—gfg us 7 &)
ST, IR Y dife d a9 ) amar — ywueffiror @) sarg a9 24 w9 54-B(1)
B Sed g+ T8l — DT WTR |

B. Binding Precedent — Held — Observation made by Court in a
judgment or order is not binding on Court — Reasons for the decision and
findings of Court on an issue is binding precedent.

g rEgert yd g — sfifeiRa — fed ot srerar sieer A
RTAT §RT fHAT TR U ae] /ey R e 981 @ — fofa & aror
a1 foedl faareres w <ariTer @ e qreaar gd fAvfa @ |

Casereferred:
2012 SCC Online MP 6887.

Akash Choudhary, for the petitioner.
Anvesh Shrivastava, P.L. for the respondents/State.
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L.LL.R. [2021] M.P. 1991 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice K.M. Joseph & Mr. Justice S. Ravindra Bhat
CRA No. 856/2021 decided on 15 September, 2021

MOHD. RAFIQ @ KALLU ...Appellant
Vs.
STATE OF M.P. ...Respondent

A. Penal Code (45 of 1860), Sections 299, 300, 302 & 304 Part I —
Culpable Homicide Not Amounting to Murder — Intention & Knowledge —Held
— No previous quarrel with deceased, thus there was lack of animus — No
motive or pre-meditation proved — Act of throwing off the deceased from
truck and driving on without pausing appears to have been in the heat of
passion or rage — It is not proved that appellant with deliberate intention
drove over the deceased and he knew that deceased would have fallen inside,
so that truck's rear tyre would have gone over him — Conviction u/S 302
altered to one u/S 304 Part I, IPC-Appeal allowed accordingly.

(Paras 14 to 17)

@. QUS Wledr (1860 &7 45), €TIRTY 299, 300, 302 T 304 91T I — &84T
@1 HIfS # 7 317 qrCAT ATGRIEIF A9 T — 197 g &7 — AfifeiRa — yae
@ W1 BIs Yd STST 18], $H UHR TR $I B3I off — PIg 2 Aar ydfuaa
|Ifad T8 3T — Jddb Bl ¢ A BHAT IR (1 @b ST A BT HI AT
&1 diadr srerar Iy A foar 1 ydid giar @ — gg arfdd 787 g & srdverreff
= IA—9s AT S A1 Jdb & $HUR A ST Il <1 U4 SU I8 91d AT &
Had Had 9FT 9 FART 81T A1fd ¢& &1 Ul TRR S9a SR 4 fdd oy —
AIE N, B &RT 302 & Aavia qivfafg, arT 304 w1 I 9 wuRafda @) 1€ -
AR el AN |

B. Penal Code (45 of 1860), Sections 299, 300, 302 & 304 Part I —
Culpable Homicide & Murder — Held — It is often difficult to distinguish
between culpable homicide and murder as both involve death, yet there is
subtle distinction of intention and knowledge involved in both the crimes —
This difference lies in the degree of act—There is very wide variance of degree
of intention and knowledge among both the crimes. (Parall)

. qUE fedr (1860 ®T 45), €IRTY 299, 300, 302 T 304 417 I —
3ITYRIfEre A9 e g g7 — el — maifers AT aer AR T & Ay
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JUDGEMENT

The Judgment of the Court was delivered by
S. RAVINDRA BHAT, J. :- The appellant is aggrieved by a judgment of the Madhya
Pradesh High Court' which confirmed his conviction for the offence punishable
under Section 302 of the Indian Penal Code (“IPC”), and the sentence of rigorous
imprisonment for life imposed on him.

2. The facts are that Police Station Jabera received information in the
evening 0 09.03.1992 that a truck (CPQ 4115) had broken the Forest Department
barrier and collided with a motorcycle. The receipt of this information (by means
of telephonic conversation) alerted the police. It was further alleged that Sub
Inspector (SI) D.K. Tiwari along with others were stationed at a vantage point, on
the main road, when the truck reached there. SI Tiwari motioned the truck to stop;
it was driven by the appellant. Instead of applying brakes, the accused tried to
speed away, upon which SI Tiwari boarded the truck from its left side. At that
stage, itis alleged that the accused/appellant warned SI Tiwari not to do so and that
he would get killed. Nevertheless, SI Tiwari boarded the truck. Immediately, the
appellant pushed him, as a result of which SI Tiwari fell off the truck and he was
run over by the rear wheels of the truck. SI Tiwari died. It is further alleged that the
appellant fled with the truck. He was later caught, arrested and charged with
committing murder of SI Tiwari.

3. In the trial before the Addl. Sessions Judge, Damoh, the prosecution relied
upon the depositions of 18 witnesses, besides several exhibits, including the
postmortem report, seizure of articles from the site and the deposition of medical
witness (PW-6). The prosecution essentially relied upon the statements of PW-2,
PW-10, PW-11, PW-14 & PW-15, i.e. the principal eye witnesses. The accused
also led oral evidence of three witnesses, including that of Majeed, DW-1, who
deposed that he was the conductor who was in the truck when the incident had
occurred.

4. After duly considering the entire evidence and materials led before it, the
Trial Court, by its judgment and order’ convicted the appellant as charged and
sentenced him to rigorous imprisonment for life. The appeal against the
conviction and sentence was rejected by the impugned order.

5. It was argued on behalf of the appellant by Ms. Ritu Gangele, Advocate
that a close reading of the evidence disclosed that the depositions of PW-2, PW-

1. Dated 27.02.2018 in Crl. A. 1570/1995
2. Dated 04.11.1995 in SC 123/1992



LL.R.[2021]M.P. Mohd. Rafig@Kallu Vs. State of M.P. (SC) 1993

10, PW-14 and PW-15 contain fatal contradictions and exaggerations. It was
pointed out that the prosecution version about the deceased boarding the truck
from its left side and being pushed by the appellant was highly improbable given
that two witnesses had clearly deposed that the latter, i.e. the accused continued to
drive the truck. It was submitted that if such was the position, unless the
prosecution established that the deceased had actually boarded the truck and sat in
it near the driver, it was impossible for the accused to have pushed him with such
force that he would have fallen off and gotten crushed under the rear wheels.

6. Learned counsel also pointed out to depositions of PW-2 and PW10 and
submitted that several improvements were made to the original statements,
recorded during the course of the investigation. It was stated that firstly the
statement made during the investigation by PW-2 did not mention how the
accused was identified when he was in the truck at 09.45 p.m. whereas the
deposition of PW-2 stated that he could identify the accused in the light of the
cabin and tube light on the street. She also pointed out that PW-2 improved upon
his previous statement during the course of the trial inasmuch as he had not
previously stated that the appellant had freed his left hand to push the deceased
and that at the same time he continued to drive with his right hand. Most crucially,
it was submitted by the learned counsel that the witness nowhere had stated
previously that the truck had sped after slowing down - a position that he deposed
to during the course of trial.

7. It was next submitted that the depositions of all the other so-called eye
witnesses were suspicious because they spoke in unison about the incident in a
manner identical to the deposition of PW-2. Learned counsel pointed out to the
improbability of four persons observing an incident in the same manner, although
they were located at different points or places, but painting the same picture given
that the incident had occurred in the dark. It was submitted that all the witnesses
were not standing at the same spot but dispersed at different points. In these
circumstances, the nature of the light, i.e. how well lit the area was as well as the
distance of the concerned witnesses from the concerned location, i.e. where the
incident occurred, became crucial. The Courts below ignored these important
features and held the appellant guilty of murder. Learned counsel submitted that
there was no material on record pointing towards any motive on part of the
accused. She highlighted that the deceased was not in uniform but rather in plain
clothes and that his efforts to board the vehicle were resisted by the appellant who
did not know that he was a public servant. It was submitted that the question of the
appellant having any animus or intention to commit murder therefore did not
arise.

8. Mr. Gopal Jha, appearing for the State urged the Court not to interfere with
the concurrent findings and conviction recorded by the Trial Court and the High
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Court. He submitted that both the courts carefully weighed the evidence and
concluded that the appellant deliberately pushed SI Tiwari when he boarded the
truck. What is more, the appellant had also threatened to kill him if SI Tiwari
interfered with the movement of the truck. When SI Tiwari did not heed and
actually boarded the truck, the appellant, in a cold-blooded manner, pushed him
out, and instead of stopping the truck, deliberately ran over SI Tiwari. The medical
evidence also substantiated the prosecution version that the truck had run over SI
Tiwari since his body disclosed multiple injuries, including ruptured spleen and
intestines and that his skull had cracked open. It was submitted that the arguments
on behalf of the appellant with respect to contradictions in the depositions of the
witnesses could not outweigh the overall effect of the evidence led before the
Court which clearly showed that SI Tiwari was pushed and deliberately ran over
by the appellant. These, submitted, the learned counsel, established the intention
to kill beyond reasonable doubt.

Analysis and Conclusions

0. Having carefully considered the record, the evidence of the trial court and
the High Court, as well as the contentions made before this court, the only
question which arises is as to the precise nature of the criminal liability of the
appellant. There can be no serious dispute about the occurrence of the incident; all
the eye witnesses - especially PW-2 deposed about the receipt of information
about a speeding truck which had run through a Forest Department barrier and
which was also involved in an incident with a motorcycle. SI Tiwari was alerted
about this information and therefore positioned himself along with a few others,
on the road. The evidence also discloses that the incident occurred in the close
vicinity of a police station. By the side of the police station, there was a medical
store. The incident apparently occurred at 09.45 P.M. according to the eye
witnesses; in any case, the copy of the First Information Report reveals that it was
recorded at 10:10 PM; it reflects the time of the incident to be 9:50 PM. There is
some contradiction between the statements made during the investigation by the
prosecution witnesses about the source of light: PW-2 admitted that he had not
mentioned about any light and that he deposed about it for the first time in court
and that he could identify the accused from a distance of about 50 feet due to the
light source within the truck's cabin. There cannot be serious dispute on this aspect
because there is no argument that the appellant was in fact driving the truck. What
is more important however, is the exact sequence of events. The depositions of
PW-2, PW-14 and PW-15 are consistent in that the truck had slowed and that SI
Tiwari asked the appellant to stop it. When the appellant did not pay heed, SI
Tiwari attempted and did board the truck. The appellant at that point allegedly
pushed SI Tiwari. This point becomes crucial because the witnesses consistently
deposed that SI Tiwari boarded the left side of the truck. If so, the accused would
have had to use both his hands depending on how secure SI Tiwari was in the
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truck. However, PW-2's deposition discloses that the accused appellant continued
to drive with his right hand and used his left hand to push SI Tiwari.

10.  The High Court, we notice, did not go by the prosecution version entirely
and observed in the impugned judgment that SI Tiwari fell off the truck on account
of “excessive speed of the truck”. If that is the position, the prosecution's version
that the appellant pushed him and deliberately ran over SI Tiwari is implausible.
The deposition of PW-10 says that the appellant on being asked to stop had in fact
slowed the truck after which a short altercation with SI Tiwari took place and then
the deceased boarded the truck. PW-10 also deposed that the truck was driven “in
an obliqgue manner”. Given all these factors, the propensity of the eye witnesses,
PW-2, PW-10, PW-14 and PW-15 to improve upon the actual incident and
introduce exaggerations cannot be ruled out as they were the deceased's colleagues
and subordinates. There can however, be no doubt that the incident broadly occurred
in the manner the prosecution alleged: upon receipt of the information of the truck
being involved in a previous incident with the forest department barrier, SI Tiwari
positioned himself along with others in front of the police station. When the
appellant arrived at the spot in the truck, SI Tiwari gestured him to stop. Momentarily,
he stopped down; after this SI Tiwari boarded from the left side of the truck. It is
after this point that the prosecution version seems improbable and somewhat
riddled with contradictions. If one considers the fact that at least two eye
witnesses turned hostile and that depositions of PW-2 and PW-10 disclose clear
improvements, much importance cannot be given to the words uttered by the
appellant to SI Tiwari, warning that if he tried to board, he would be killed.
Likewise, there is no discussion about the map or the course that the truck took
after SI Tiwari fell from the truck, i.e., whether it speeded up and that the appellant
intended to drive over and crush SI Tiwari, and that the position where SI Tiwari
fell was known by the appellant to be within the line of the rear tyre of the moving
truck.

11. The question of whether in a given case, a homicide is murder’, punishable
under Section 302 IPC, or culpable homicide, of either description, punishable

3. Sections 299 and 300 IPC define the two offences. They are extracted below:

299. Culpable homicide.—Whoever causes death by doing an act with the intention of causing death, or with
the intention of causing such bodily injury as is likely to cause death, or with the knowledge that he is likely by
such act to cause death, commits the offence of culpable homicide.

Illustrations
(a) A lays sticks and turf over a pit, with the intention of thereby causing death, or with the knowledge that

death is likely to be thereby caused. Z believing the ground to be firm, treads on it, falls in and is killed. A
has committed the offence of culpable homicide.

(b) A knows Z to be behind a bush. B does not know it A, intending to cause, or knowing it to be likely to
cause Z's death, induces B to fire at the bush. B fires and kills Z. Here B may be guilty of no offence, but A
has committed the offence of culpable homicide.
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under Section 304 IPC has engaged the attention of courts in this country for over
one and a half century, since the enactment of the IPC; a welter of case law, on this
aspect exists, including perhaps several hundred rulings by this court. The use of
the term “likely” in several places in respect of culpable homicide, highlights the
element of uncertainty that the act of the accused may or may not have killed the
person. Section 300 IPC which defines murder, however refrains from the use of
the term /ikely, which reveals absence of ambiguity left on behalf of the accused.
The accused is for sure that his act will definitely cause death. It is often difficult to
distinguish between culpable homicide and murder as both involve death. Yet,
there is a subtle distinction of intention and knowledge involved in both the
crimes. This difference lies in the degree of the act. There is a very wide variance
of degree of intention and knowledge among both the crimes.

(c) A, by shooting at a fowl with intent to kill and steal it, kills B who is behind a bush; A not knowing that he
was there. Here, although A was doing an unlawful act, he was not guilty of culpable homicide, as he did
notintend to kill B, or to cause death by doing an act that he knew was likely to cause death.

Explanation 1.—A person who causes bodily injury to another who is labouring under a disorder,
disease or bodily infirmity, and thereby accelerates the death of that other, shall be deemed to have
caused his death. Explanation 2.—Where death is caused by bodily injury, the person who causes such
bodily injury shall be deemed to have caused the death, although by resorting to proper remedies and
skilful treatment the death might have been prevented. Explanation

Explanation 3.—The causing of the death of child in the mother's womb is not homicide. But it may amount to
culpable homicide to cause the death of a living child, if any part of that child has been brought forth, though
the child may not have breathed or been completely born.

300. Murder.—Except in the cases hereinafter excepted, culpable homicide is murder, if the act by which the
death is caused is done with the intention of causing death, or—

Secondly —lIf it is done with the intention of causing such bodily injury as the offender knows to be likely to
cause the death of the person to whom the harm is caused, or—

Thirdly —If it is done with the intention of causing bodily injury to any person and the bodily injury intended
to be inflicted is sufficient in the ordinary course of nature to cause death, or—

Fourthly —If the person committing the act knows that it is so imminently dangerous that it must, in all
probability, cause death or such bodily injury as is likely to cause death, and commits such act without any
excuse for incurring the risk of causing death or such injury as aforesaid.

Illustrations
skokoskeoskoskoskok seskokskskokok
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Exception 1.—When culpable homicide is not murder.—Culpable homicide is not murder if the offender,
whilst deprived of the power of self-control by grave and sudden provocation, causes the death of the person
who gave the provocation or causes the death of any other person by mistake or accident. The above
exception is subject to the following provisos:—

First—That the provocation is not sought or voluntarily provoked by the offender as an excuse for killing or
doing harm to any person.

Secondly —That the provocation is not given by anything done in obedience to the law, or by a public servant
in the lawful exercise of the powers of such public servant.
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12. The decision in State of Andhra Pradesh v Rayavarapu Punnayya & Anr’
notes the important distinction between the two provisions, and their differing,
but subtle distinction. The court pertinently pointed out that:

"12. Inthe scheme of the Penal Code, "culpable homicide" is genus

and "murder" its specie. All "murder" is "culpable homicide" but not
vice- versa. Speaking generally, "culpable homicide" sans "special
characteristics of murder"”, is "culpable homicide not amounting to

murder". For the purpose of fixing punishment, proportionate to the

gravity of this generic offence, the Code practically recognises three

degrees of culpable homicide. The first is, what may be called,

"culpable homicide of the first degree". This is the greatest form of
culpable homicide, which is defined in Section 300 as "murder". The

second may be termed as "culpable homicide of the second degree".

This is punishable under the first part of Section 304. Then, there is

"culpable homicide of the third degree". This is the lowest type of
culpable homicide and the punishment provided for it is, also, the

lowest among the punishments provided for the three grades.

Culpable homicide of this degree is punishable under the second
partof Section 304..

Thirdly —That the provocation is not given by anything done in the lawful exercise of the right of private
defence. Explanation.—Whether the provocation was grave and sudden enough to prevent the offence from
amounting to murder is a question of fact. Illustrations

seskokokskokok Hokokk sk k ok
sfeskokskoskokok

Exception 2.—Culpable homicide is not murder if the offender, in the exercise in good faith of the right of
private defence of person or property, exceeds the power given to him by law and causes the death of the
person against whom he is exercising such right of defence without premeditation, and without any intention

of doing more harm than is necessary for the purpose of such defence. lllustration Z attempts to horsewhip A,

not in such a manner as to cause grievous hurt to A. A draws out a pistol. Z persists in the assault. A believing
in good faith that he can by no other means prevent himself from being horsewhipped, shoots Z dead. A has

not committed murder, but only culpable homicide.

Exception 3.—Culpable homicide is not murder if the offender, being a public servant or aiding a public
servant acting for the advancement of public justice, exceeds the powers given to him by law, and causes
death by doing an act which he, in good faith, believes to be lawful and necessary for the due discharge
of his duty as such public servant and without ill-will towards the person whose death is caused.

Exception 4.—Culpable homicide is not murder if it is committed without premeditation in a sudden fight in
the heat of passion upon a sudden quarrel and without the offender having taken undue advantage or acted in
a cruel or unusual manner.

Explanation.—It is immaterial in such cases which party offers the provocation or commits the first assault.
Exception 5.—Culpable homicide is not murder when the person whose death is caused, being above the age
of eighteen years, suffers death or takes the risk of death with his own consent.

Hllustration A, by instigation, voluntarily causes, Z, a person under eighteen years of age to commit suicide.
Here, on account of Z's youth, he was incapable of giving consent to his own death; A has therefore abetted
murder.

4.1976 (4)SCC 382
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13.  The academic distinction between "murder" and "culpable

homicide not amounting to murder” has vexed the courts for more

than a century. The confusion is caused, if courts losing sight of the

true scope and meaning of the terms used by the legislature in these

sections, allow themselves to be drawn into minute abstractions.

The safest way of approach to the interpretation and application of
these provisions seems to be to keep in focus the keywords used in

the various clauses of Sections 299 and 300."

13. The considerations that should weigh with courts, in discerning whether
an act is punishable as murder, or culpable homicide, not amounting to murder,
were outlined in Pulicherla Nagaraju @ Nagaraja Reddy v State of Andhra
Pradesh’. This court observed that:

"29. Therefore, the Court should proceed to decide the pivotal
question of intention, with care and caution, as that will decide
whether the case falls under Section 302 or 304 Part I or 304 Part I1.
Many petty or insignificant matters - plucking of a fruit, straying of
cattle, quarrel of children, utterance of a rude word or even an
objectionable glance, may lead to altercations and group clashes
culminating in deaths. Usual motives like revenge, greed, jealousy
or suspicion may be totally absent in such cases. There may be no
intention. There may be no premeditation. In fact, there may not
even be criminality. At the other end of the spectrum, there may be
cases of murder where the accused attempts to avoid the penalty for
murder by attempting to put forth a case that there was no intention
to cause death. It is for the courts to ensure that the cases of murder
punishable under Section 302, are not converted into offences
punishable under Section 304 Part l/ll, or cases of culpable
homicide not amounting to murder are treated as murder
punishable under Section 302. The intention to cause death can be
gathered generally from a combination of a few or several of the
following, among other, circumstances, (i) nature of the weapon
used; (ii) whether the weapon was carried by the accused or was
pickedup from the spot, (iii) whether the blow is aimed at a vital part
of the body; (iv) the amount of force employed in causing injury, (v)
whether the act was in the course of sudden quarrel or sudden fight
or free for all fight, (vi) whether the incident occurs by chance or
whether there was any premeditation; (vii) whether there was any
prior enmity or whether the deceased was a stranger, (viii) whether
there was any grave and sudden provocation, and if so, the cause for
such provocation; (ix) whether it was in the heat of passion; (x)
whether the person inflicting the injury has taken undue advantage
or has acted in a cruel and unusual manner; (xi) whether the

5.(2006) 11 SCC 444
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accused dealt a single blow or several blows. The above list of
circumstances is, of course, not exhaustive and there may be several
other special circumstances with reference to individual cases
which may throw light on the question of intention.”

14. Coming back to the facts of this case, as observed earlier, there can be no
serious dispute that the prosecution established the main elements of its factual
allegations: the receipt of information of the breaking of the forest barrier;
positioning of the deceased SI Tiwari, with a posse of policemen on the road; the
identification of the appellant, as one who drove the truck; gesturing by the
deceased to the appellant to stop the truck; the latter slowing down the vehicle;
attempt by the SI to board the vehicle, and his being shaken off the truck, on
account of the driver refusing to stop, and, on the other hand, speeding the vehicle.
Even if the prosecution version that the appellant having threatened to kill the
deceased were to be accepted, one cannot set much store by it, because no motive
or no animus against the deceased was proved. A general expression of the
extreme threat, (without any real intention of carrying it, since the truck was not
laden with any contraband’ or was not used for any illegal or suspect activity),
cannot be given too much weight. What is of consequence, is that upon the
deceased falling off the truck, the appellant drove on. Here, the prosecution
established that the truck was driven, without heed; however, it did not establish
the intention of the driver (i.e. the appellant) to run over the deceased. This point,
though fine, is not without significance, because it goes to the root of the nature of
the intention. Did the appellant intend to kill SI Tiwari? We think not. Clearly, he
knew that SI Tiwari had fallen off; he proceeded to drive on. However, whether the
deceased fell in the direction of the rear tyre, of the truck, or whether he fell clear
of the vehicle, has not been proved; equally it is not clear from the evidence, that
the appellant knew that he did. What was established, however was that he did fall
off the truck, which continued its movement, perhaps with greater rapidity. This
does not prove that the appellant, with deliberate intent, drove over the deceased
and he knew that the deceased would have fallen inside, so that the truck's rear tyre
would have gone over him. In these circumstances, it can however be inferred that
the appellant intended to cause such bodily injury as was likely to cause SI
Tiwari's death.

15.  All the essential elements show that the appellant did not have any
previous quarrel with the deceased; there was lack of animus. The act resulting in
SI Tiwari's death was not pre-meditated. Though it cannot be said that there was a
quarrel, caused by sudden provocation, if one considers that the deceased tried to
board the truck, and was perhaps in plain clothes, the instinctive reaction of the
appellant was to resist; he disproportionately reacted, which resulted in the

6. In fact the owner of the truck deposed during the trial.
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deceased being thrown off the vehicle. Such act of throwing off the deceased and
driving on without pausing, appears to have been in the heat of passion, or rage.
Therefore, it is held that the appellant's conviction under Section 302 IPC was not
appropriate.

16. Section 304 IPC’ Code provides punishment for culpable homicide not
amounting to murder (under Section 299 IPC). In the facts of the present case, this
court is of the opinion that the appellants should be convicted for the offence
punishable under the first part of Section 304 IPC, as he had the intention of
causing such bodily harm, to the deceased, as was likely to result in his death, as it
did. Having regard to these circumstances, the conviction recorded by the courts
below, is altered to one under Section 304 Part I, IPC. The sentence too is therefore
modified - instead of rigorous imprisonment (“RI”) for life, the appellant is
hereby sentenced to 10 years' RI. The direction to pay fine, is however, left
undisturbed.

17.  Theappeal succeeds and is allowed in the above terms. No costs.
Appeal allowed

I.L.R. [2021] M.P. 2000 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice Dr. Dhananjaya Y. Chandrachud &
Mr. Justice B.V. Nagarathna
CRA No. 1202/2021 decided on 8 October, 2021

PRASHANT SINGH RAJPUT ...Appellant
Vs.
STATE OF M.P. & anr. ...Respondents

(Alongwith CRA No. 1203/2021)

A. Criminal Procedure Code, 1973 (2 of 1974), Section 438 and
Penal Code (45 of 1860), Section 302 — Anticipatory Bail — Cancellation —
Counter FIR by Parties — R-2 in both appeals (accused persons) were granted
anticipatory bail by High Court — Held — The offence is of serious nature in
which a person was murdered — FIR and statements u/S 161 & 164 Cr.P.C.

7. 304. Punishment for culpable homicide not amounting to murder.—Whoever commits culpable
homicide not amounting to murder shall be punished with 1 [imprisonment for life], or imprisonment of either
description for a term which may extend to ten years, and shall also be liable to fine, if the act by which the
death is caused is done with the intention of causing death, or of causing such bodily injury as is likely to
cause death, or

with imprisonment of either description for a term which may extend to ten years, or with fine, or with both, if
the act is done with the knowledge that it is likely to cause death, but without any intention to cause death, or
to cause such bodily injury as is likely to cause death..”



LL.R.[2021]M.P. Prashant Singh Rajput Vs. State of M.P. (SC) 2001

indicates a specific role of accused persons in the crime — Fact of previous
enmity also exists — Order granting anticipatory bail has ignored material
aspects, including the nature and gravity of offence and specific allegations —
Sufficient case made out for cancelling the anticipatory bail — Orders
granting anticipatory bail to R-2 in both appeals set aside — Appeals allowed.

(Paras 26 to 31)
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B. Criminal Procedure Code, 1973 (2 of 1974), Section 438 —
Cancellation of Anticipatory Bail — Factors to be Considered — Discussed and
explained. (Para24 & 25)
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JUDGMENT

The Judgment of the Court was delivered by
DR DHANANJAYAY CHANDRACHUD, J. :-

A The Appeal
B Facts

C Submissions
D Analysis

E Conclusion
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A The appeal

1. These appeals arise from judgments dated 1 July 2021'and 31 May 2021°
of'a Single Judge of the Jabalpur Bench of the High Court for the State of Madhya
Pradesh through which it allowed the applications for anticipatory bail filed by the
second respondents in both the appeals under Section 438 of the Code of Criminal
Procedure 1973’ in connection with a crime’ registered at the Police Station
Majholi, District Jabalpur, State of Madhya Pradesh for the offences punishable
under Sections 302 and 323 read with Section 34 of the Indian Penal Code 1860°.

2. The crime was registered on the basis of a dehati nalsi/FIR lodged by the
appellant on 29 September 2020. The allegation in the FIR is that the appellant
was at Negai Tiraha with the deceased, Vikas Singh (who was his brother in-law)
and two other individuals (Rajkishore Rajput and Dharmender Patel). It was
alleged that the four accused persons, namely Ujiyar Singh, his two sons Chandrabhan
Singh and Suryabhan Singh (the second respondent in the companion appeal) and
his driver Jogendra Singh (the second respondent in the lead appeal) arrived in a
jeep. Thereafter, allegedly due to a previous rivalry, Ujiyar Singh and Chandrabhan
Singh shot at Vikas Singh, while Jogendra Singh held him, leading to his death
while Suryabhan Singh hit the appellant on his head with the butt of his gun,
leading to an injury. Upon being brought to a hospital, Vikas Singh was
pronounced dead, following which the appellant got the FIR registered.

3. Suryabhan Singh and Jogendra Singh filed applications seeking anticipatory
bail under Section 438 of the CrPC, apprehending their arrest in relation to the
crime. While allowing the application for anticipatory bail of Jogendra Singh, the
High Court noted that according to the report submitted by the investigating
officer under Section 173 of the CrPC, the investigation did not reveal that he was
even present at the spot of crime. The High Court observed that the veracity of
such a report could not be questioned at this stage. Further, it held that even if he
was present at the spot, there was no allegation against him of having fired at the
deceased-Vikas Singh or having provoked Ujiyar Singh/ Chandrabhan Singh to
fire at the deceased-Vikas Singh. Hence, the High Court passed the following
order allowing his application for anticipatory bail:

“So, looking to the facts and circumstances of the case, the
application is allowed and it is directed that if the applicant
surrenders himself before concerned court within fifteen days

1 SLP (Criminal) No 5786 of 2021 (the "lead appeal')

2 SLP (Criminal) No 5786 of 2021 (the "companion appeal')
3 "CrPC"

4 Crime No 329 of 2020

5 "IPCH



LL.R.[2021]M.P.

Prashant Singh Rajput Vs. State of M.P. (SC)

from today, he shall be released on anticipatory bail on furnishing
a personal bond in the sum of Rs.50,000/- (Rupees Fifty
Thousand only) with one surety in like amount to the satisfaction
of the concerned Court for his regular appearance before the
Court during trial.

This order will remain operative subject to compliance of the
following conditions by the applicant:-

1. The applicant will comply with all the terms and conditions
of'the bond executed by him;

2. Theapplicant will cooperate in the investigation/trial, as the
case may be;

3. The applicant will not indulge himself in extending
inducement, threat or promise to any person acquainted with the
facts of the case so as to dissuade him from disclosing such facts
to the Court or to the Police Officer, as the case may be;

4. The applicant shall not commit an offence similar to the
offence of which he is accused;

5. The applicant will not seek unnecessary adjournments during
the trial; and

6. The applicant will not leave India without previous permission
of'the trial Court/Investigating Officer, as the case may be.”

2003

Similarly, while considering the application filed by Suryabhan Singh, the High
Court observed that the report of the investigating officer under Section 173 of the
CrPC indicated that he was not present at the spot of the incident, but was in
Jabalpur on the basis of the statements of witnesses, tower location of mobile
numbers of the accused persons and the CCTV footage. The High Court held that
the 'only' allegation against Suryabhan Singh was that he attacked the appellant,
but that it only resulted in a simple injury. Hence, the High Court allowed his
application for anticipatory bail, observing:

"8.... So, looking to the facts and circumstances of the case, the
application is allowed and it is directed that if the applicant
surrenders himself before concerned court within fifteen days
from today, he shall be released on anticipatory bail on
furnishing a personal bond in the sum of Rs.50,000/- (Rupees
Fifty Thousand only) with one surety in like amount to the
satisfaction of the concerned Court for his regular appearance
before the Court during trial.

9. This order will remain operative subject to compliance of
the following conditions by the applicant:-
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1. The applicant will comply with all the terms and conditions
of'the bond executed by him;

2. The applicant will cooperate in the investigation/trial, as the
case may be;

3. Theapplicant will not indulge himselfin extending inducement,
threat or promise to any person acquainted with the facts of the
case so as to dissuade him from disclosing such facts to the Court
or to the Police Officer, as the case may be;

4. The applicant shall not commit an offence similar to the
offence of which he is accused;

5. The applicant will not seek unnecessary adjournments
during the trial; and

6. The applicant will not leave India without previous
permission of the trial Court/Investigating Officer, as the case
may be.”

B Facts

4. The genesis of this dispute between the deceased-Vikas Singh and the
accused persons allegedly originated from complaints dated 23 February 2019
and 27 July 2020 which the deceased-Vikas Singh had filed against the accused
persons. In his complaint dated 23 February 2019 against Ujiyar Singh and
Suryabhan Singh, he had alleged that the accused persons had been threatening
him and his workers who were engaged in farming activities, allegedly since they
did not belong to the area and had leased the land. He alleged that they had
followed him in their vehicle and had also gotten false complaints registered
against him. Further, he alleged that they were threatening him because they were
engaged in the business of illegal mining of sand from the nearby river and used to
pass over the land on which he was cultivating presently while transporting sand
(which he had stopped them from doing since he started farming). He also alleged
that he, and other residents of the village, had registered complaints against them
previously but no action had been taken by the police.

5. Thereafter, in his complaint dated 27 July 2020 against Jogendra Singh,
Vikas Singh alleged that he had caught Jogendra Singh stealing the illegally
excavated sand which the police had seized from him earlier, following which
Jogendra Singh threatened his life. On the basis of his complaint, a crime’ had
been registered at the Police Station Panagar, District Jabalpur, State of Madhya
Pradesh against Jogendra Singh under Section 379 of the IPC on 28 July 2020.
Deceased- Vikas Singh had also lodged another written complaint on 4 August
2020 where he alleged that the he apprehended that his life was at risk at the hands

6. Crime No 720 of 2020
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of the Jogendra Singh and his brother, who had been threatening him since the
crime had been registered based on his complaint.

6. On the other hand, according to Jogendra Singh and Suryabhan Singh, the
complaints made by Vikas Singh were in fact counter-blasts filed in response to a
complaint dated 30 January 2019 filed by Ujiyar Singh against him. In his
complaint, Ujiyar Singh had alleged that in fact it was the deceased-Vikas Singh
who headed the sand mafia and it was he who complained against the deceased-
Vikas Singh. Further, they also argue that the family of the deceased-Vikas Singh
has criminal antecedents since: (i) the father of the deceased-Vikas Singh, after
being convicted under Section 8 read with Section 20(b)(i1)(C) of the Narcotics
Drugs and Psychotropic Substances Act 1985 and Section 25(1)(1B)(a) of the
Arms Act 1959, has been undergoing rigorous imprisonment for 20 years and 3
years respectively; and (ii) the grandfather of the deceased was arraigned as one of
the accused in a case of murder with robbery.

7. In relation to the present case, according to the information provided
under Section 154 of the CrPC by the appellant, at around 12:45 pm on 29
September 2020, the deceased-Vikas Singh along with the appellant and two
other individuals were near the Negai Tiraha. The accused persons allegedly
arrived in ajeep, which was being driven by Jogendra Singh. Once they parked the
jeep, Ujiyar Singh allegedly sat in a chair while his sons (Chandrabhan Singh and
Suryabhan Singh) stood near him. Allegedly, due to their pre-existing enmity,
Ujiyar Singh shot Vikas Singh in his abdomen. When Vikas Singh tried to run, he
was held by Jogendra Singh. Chandrabhan Singh then took the gun from Ujiyar
Singh and is alleged to have shot Vikas Singh in the head, while Suryabhan Singh
attacked the appellant on his head with the butt of the gun. Thereafter, the four
accused persons are alleged to have left in their jeep while the appellant and the
other two individuals took Vikas Singh to a hospital, where he was pronounced
dead. The statement of the appellant under Section 161 of the CrPC was recorded
by the police on 30 September 2020. Later, the statements of the appellant and the
other alleged eye-witnesses under Section 164 of the CrPC were recorded on 16
October 2020.

8 In relation to this same incident, Ujiyar Singh also got a crime’ registered
at the Police Station Majholi, District Jabalpur, State of Madhya Pradesh against
the deceased-Vikas Singh and the appellant on 30 September 2020 under Sections
294, 506, 323, 324 and 34 of the IPC. In the cross-FIR, he alleged that the crime
took place between 12.45 pm to 1 pm on 29 September 2020. He alleged that he
was being driven by his driver Babloo when he came across the deceased-Vikas
Singh and the appellant near Negai Tiraha. There, the deceased-Vikas Singh
allegedly started recording a video, told him he belonged to the sand mafia and

7. Crime No 331 0f 2020
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started abusing him. When he allegedly asked him to stop, the appellant is alleged
to have assaulted him with a /athi on the left side of his head above the ear which
started bleeding, while the deceased-Vikas Singh starting assaulting him with
kicks and punches. He alleges that this is when he fired his registered firearm - a
0.22 rifle - at Vikas Singh, which hit him in his stomach and head. The appellant
allegedly then hit his hand with the /athi, due to which the butt and barrel of the
gun broke apart and blood started oozing from his left hand. Allegedly, he then
managed to run away from the spot with his driver Babloo.

0. During the investigation of the present incident, Jogendra Singh had filed
an application for anticipatory bail in the crime registered against him under
Section 379 of the IPC for stealing sand. By its order dated 8 October 2020, the
High Court rejected the application, while noting that the objector (deceased-
Vikas Singh) in the application had been murdered, in which Jogendra Singh was
one of the individuals who had been named as an accused in the FIR. The High
Courthad held:

“This case has transcended and gone beyond a simple case for
anticipatory bail in a case of theft of sand. Subsequently, during
the pendency of this application the objector has been murdered
in which the applicant herein has been named as an accused and
there are eyewitness testimony which speak about his presence
at the scene of occurrence and also his participation in pulling
back the deceased when the deceased tried to run away and
saved his life.

Be that as it may, this court refrains from passing any observations
on the merits of Crime No. 329/2020 as the same is not before
this court. But at the same time, this court cannot close its eyes
to the fact that the objector in this case has been murdered and
the case has taken a far more serious turn and is no more merely
restricted to a case of theft of sand.

Under the circumstances, this may be a case that would require
custodia I interrogation as far as Crime No.720/2020 is
concerned and, therefore, the application is dismissed.”

Thereafter, Jogendra Singh withdrew his application altogether, seeking to move
an application for regular bail under Section 439 of the CrPC, which was recorded
by the High Court in its final order dated 7 January 2021.

10. In the final report submitted on 15 December 2020 under Section 173 of
the CrPC, Ujiyar Singh and Chandrabhan Singh were named as accused, but
Jogendra Singh and Suryabhan Singh were stated to have had no role in the death
of Vikas Singh since they were in Jabalpur, 40 km away from the spot where the
incident occurred. The report is stated to have been based on: (i) Call Data
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Records®, Tower Mapping and Public Switched Telephone Network™ data from
Jogendra Singh and Suryabhan Singh's mobile phones; (ii)) CCTV footage; and
(iii) statements of independent witnesses confirming their presence in Jabalpur.

11. The appellant and other family members of the deceased-Vikas Singh
filed a protest petition. By an order dated 13 January 2021, the Judicial Magistrate
First Class, Siroha" directed a further investigation, for the following reasons: (i)
the investigating officer's report focused more on the CCTV footage and witness
statements proving Jogendra Singh and Suryabhan Singh's presence in Jabalpur,
rather than the witness statements of the appellant and other eye-witnesses who
noted their presence at the spot where the crime occurred; (ii) the CCTV footage
obtained by the police of the scene of crime was from 1.00 pm to 5.00 pm, while
the appellant's FIR and even Ujiyar Singh's FIR place the time of the incident
between 12 noon and 1 pm and 12.45 pm and 1.00 pm respectively: (iii) the police
had not checked the CCTV footage of the roads between the place where the
incident took place and Jabalpur; (iv) there were inconsistencies between the
statement of Ujiyar Singh and his FIR; (v) Jogendra Singh's fingerprints had not
been obtained from the jeep (which he was alleged to be driving); and (vi)
Suryabhan Singh's finger prints had not been lifted from Ujiyar Singh's gun.

12. The investigating officer then filed a supplementary challan on 8 March
2021 indicating that on the basis of the further investigation directed by the
JMFC, evidence had emerged showing the involvement of Ujiyar Singh and
Chandrabhan Singh in the death of Vikas Singh. Hence, in the order dated 10
March 2021, the JMFC observed that the investigating officer had conducted an
investigation only against Ujiyar Singh and Chandrabhan Singh, and had not
properly considered the accusations against Suryabhan Singh and Jogendra
Singh. Both of them were thus summoned.

13.  Jogendra Singh and Suryabhan Singh then filed applications for
anticipatory bail". By separate orders dated 24 March 2021, the trial Court
rejected their applications while noting that: (i) the earlier order dated 13 January
2021 of the JMFC had adverted to the omissions of the investigating officer; (ii)
the investigating officer relied upon CDRs but did not ascertain if Jogendra Singh
and Suryabhan Singh even used those numbers or whether they were just
registered in their name; and (7ii) the witness statements under Sections 161 and
164 of the CrPC assign them a specific role, which cannot be overlooked only
because of a prior enmity between the deceased-Vikas Singh and the accused
persons.

8. "CDRs"

9. "PSTN"

10. "JMFC"

11. Bail Application No 89 of 2021 and Bail Application No 88 of 2021
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14. Jogendra Singh and Suryabhan Singh then moved the High Court in
applications for anticipatory bail. The High Court allowed the applications on 1
July 2021 and 31 May 2021 respectively. The orders of the High Court are in
question before this Court.

C Submissions

15.  Assailing the judgment of the Single Judge of the High Court, Mr Uday
Gupta, learned Counsel appearing on behalf of the appellant has urged the following
submissions:

(1) The Single Judge relied exclusively upon the report of the investigating
officer to hold that Jogendra Singh and Suryabhan Singh could not
have been present at the spot where the incident occurred and that
the veracity of the report could not be called into question at this
stage;

(i1) The Single Judge ignored the observations in the order of the IMFC
dated 13 January 2021 and in the subsequent order of the trial Court
dated 24 March 2021, which indicate that the investigation conducted
by the investigating officer ignored vital circumstances pertaining
to the crime;

(i)  The Single Judge ignored the FIR and the statements of the appellant
and the other eye-witnesses according to which Jogendra Singh and
Suryabhan Singh were present at the spot since the four accused had
come together in a jeep, and each had specific role in the crime: (a)
Jogendra Singh was driving the jeep and then held Vikas Singh
while he was trying to escape after Ujiyar Singh had shot him in the
abdomen, following which Chandrabhan Singh shot him in the
head; and (h) Suryabhan Singh assaulted the appellant with the butt
oftherifle;

(iv)  Thatanother Single Judge of the High Court rejected the application
for anticipatory bail filed by Jogendra Singh even in the case
registered against him for illegal sand mining on the complaint filed
by the deceased- Vikas Singh, due to the nature of allegations
against him in the present case; and

(V) The Single Judge has ignored the seriousness and gravity of the
crime as well as material aspects and hence, this Court should cancel
the anticipatory bail granted, in accordance with the principles laid
down by this Court in Mahipal v. Rajesh Kumar"” (*“Mahipal ).

16. Mr S K Gangele, learned Counsel appearing on behalf of Jogendra Singh
urged that:

12. MCRC No 31835 0f 2021 and MCRC No 18604 of 2021
13.(2020) 2 SCC 118, para 16
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6)) The report filed by the investigating officer shows that Jogendra Singh
was not present at the spot where the incident occurred, but was in
Jabalpur;

(i1) The FIR registered at the behest of Ujiyar Singh provides an alternate
explanation of the events leading to the death of Vikas Singh,
according to which Ujiyar Singh fired at the deceased since he and
the appellant were threatening his life; and

(i)  Ujiyar Singh's FIR notes that his rifle was broken by the appellant
and he was also injured by a /athi on his head and hand, both of
which injuries have not been explained.

17.  MrR C Mishra, learned Senior Counsel appeared on behalf of Suryabhan
Singh, urged:

(1) The FIR has been registered due to enmity between his family and
the deceased-Vikas Singh who used to run a sand mafia against
which his father, accused Ujiyar Singh, had complained. The deceased-
Vikas Singh also had criminal antecedents;

(i1) The allegation that the appellant suffered an injury on his head due to
Suryabhan Singh assaulting him with the butt of the rifle is
inconsistent with the nature of the injury, which is an abrasion; and

(i)  The FIR and the appellant's statement under Section 161 of the CrPC
do not make any allegation of Suryabhan Singh having fired at the
appellant prior to hitting him with a gun, while his statement under
Section 164 of the CrPC makes that claim for the first time. No such
empty cartridge has been found and only the bullets in body of the
deceased-Vikas Singh have been recovered.

18. Mr Abhinav Srivastava, learned Counsel has appeared on behalf of the
State of Madhya Pradesh, urged that the order granting anticipatory bail is unsustainable
since:

(1) The crime is of a serious nature; and

(i1) Asnoted in JMFC's order dated 13 January 2021, while Ujiyar Singh
and Chandrabhan Singh had been arrested and kept in judicial
custody, Jogendra Singh and Suryabhan Singh continued to abscond.

19. The rival submissions now fall for our consideration.

D Analysis

20. The FIR attributes specific roles to both Jogendra Singh and Suryabhan
Singh in the commission of the crime. The statement of the appellant under
Section 161 of the CrPC adverts to the following: (i) that Ujiyar Singh would take
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sand illegally mined through the land on which he was cultivating along with the
deceased-Vikas Singh; (ii) when they told Ujiyar Singh to desist, he took offence
and filed false complaints against the deceased-Vikas Singh; (iii)) on 29
September 2020, the deceased-Vikas Singh and the appellant went to Negai
Tiraha in the vehicle of the deceased-Vikas Singh and reached there at about 1.00
pm, where they met the two others (Rajkishore Rajput and Dharmendra Patel);
(iv) the four accused persons (Ujiyar Singh, Chandrabhan Singh, Suryabhan
Singh and Jogendra Singh) arrived in a jeep being driven by Jogendra Singh; (v)
Vikas Singh received a call and started moving towards Negai Road when Ujiyar
Singh shot him in the abdomen; (vi) when Vikas Singh tried to flee, Jogendra
Singh caught hold of him while Chandrabhan Singh took the gun from Ujiyar
Singh and shot him in the head; (vii) Suryabhan Singh took the gun from
Chandrabhan Singh and assaulted the appellant on the head using the butt of the
gun; (viii) one Nilesh Gotia came around in his car and saw them, following which
the appellant and the other two individuals took Vikas Singh to a hospital in
Nilesh's car, from where they transferred him to the medical college in an
ambulance, where he was pronounced dead; and (ix) the police arrived at the
medical college, following which the appellant registered his complaint.

21. The material at this stage cannot be examined with a fine toothcomb in the
manner of a criminal trial. What needs to be determined is whether the parameters
for the grant of anticipatory bail were correctly formulated and applied by the
Single Judge. The line of submission of the counsel for the accused persons dwells
on some variance between the statements of the appellant under Section 161 and
Section 164 of the CrPC, namely: (i) that the appellant and the deceased reached
the Negai Tiraha around 12.15 pm, and not 1.00 pm; and (ii) after Vikas Singh was
shot in the head by Chandrabhan Singh, Suryabhan Singh first shot at the
appellant but the shot went above his head. Thereafter, Suryabhan Singh hit him in
the head with the butt of the gun, following which the handle of the rifle broke and
fell there.

22. The statement of Rajkishore Rajput, an eye-witness, under Section 164 of
the CrPC mentions that: (i) on 29 September 2020, the deceased-Vikas Singh
came to his house at 9 am and told him to meet him at Negai Tiraha; (7i) he reached
Negai Tiraha with Dharmender Patel at 12 noon, following which the deceased-
Vikas Singh arrived in his vehicle with the appellant; and (iii) after committing the
murder of the Vikas Singh, the four accused left in their jeep.

23. The statement of Dharmender Patel, another eye-witness, under Section
164 of the CrPC, mentions that when he reached Negai Tiraha, he saw Rajkishore
Rajput who informed him that the deceased-Vikas Singh was about to arrive.
Other than that, his statement accords with those of the appellant and Rajkishore
Rajputunder Section 164.
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D.1 Cancellation of Anticipatory Bail

24, In a recent judgment of a two Judge Bench of this Court in Mahipal
(supra), this Court noted the difference in the approach that this Court must adopt
while considering a challenge to an order which has granted bail and an application
for cancelling the bail granted. The Court held:

“16. The considerations that guide the power of an appellate court in
assessing the correctness of an order granting bail stand on a
different footing from an assessment of an application for the
cancellation of bail. The correctness of an order granting bail is
tested on the anvil of whether there was an improper or arbitrary
exercise of the discretion in the grant of bail. The test is whether
the order granting bail is perverse, illegal or unjustified. On the
other hand, an application for cancellation of bail is generally
examined on the anvil of the existence of supervening circumstances
or violations of the conditions of bail by a person to whom bail has
been granted. In Neeru Yadav v. State ofU.P. [Neeru Yadav v. State
of U.P, (2014) 16 SCC 508 : (2015) 3 SCC (Cri) 527] , the accused
was granted bail by the High Court [Mitthan Yadav v. State of U.P.,
2014 SCC OnLine All 16031] . In an appeal against the order
[Mitthan Yadav v. State of U.P.,2014 SCC OnLine All 16031] of the
High Court, a two- Judge Bench of this Court surveyed the precedent
on the principles that guide the grant of bail. Dipak Misra, J. (as the
learned Chief Justice then was) held: (Neeru Yadav case [Neeru
Yadav v. State of U.P., (2014) 16 SCC 508 : (2015) 3 SCC (Cri) 527]
,SCCp.513,paral2)

“12. ... It is well settled in law that cancellation of bail after it is
granted because the accused has misconducted himself or of some
supervening circumstances warranting such cancellation have
occurred is in a different compartment altogether than an order
granting bail which is unjustified, illegal and perverse. If in a case,
the relevant factors which should have been taken into
consideration while dealing with the application for bail have
not been taken note of, or bail is founded on irrelevant
considerations, indisputably the superior court can set aside the
order of such a grant of bail. Such a case belongs to a different
category and is in a separate realm. While dealing with a case of
the second nature, the Court does not dwell upon the violation of
conditions by the accused or the supervening circumstances that
have happened subsequently. It, on the contrary, delves into the
justifiability and the soundness of the order passed by the
Court.”

17. Where a court considering an application for bail fails to
consider relevant factors, an appellate court may justifiably set
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aside the order granting bail. An appellate court is thus required
to consider whether the order granting bail suffers from a non-
application of mind or is not borne out from a prima facie view
of the evidence on record. It is thus necessary for this Court to
assess whether, on the basis of the evidentiary record, there
existed a prima facie or reasonable ground to believe that the
accused had committed the crime, also taking into account the
seriousness of the crime and the severity of the punishment...”

(emphasis supplied)

25.  In another decision in Dr. Naresh Kumar Mangla v. Anita Agarwal and
Others" a three Judge Bench of this Court cancelled the anticipatory bail granted
to the accused, following the unnatural death of his wife. The Court surveyed the
authorities on the grant of anticipatory bail and held:

“19. In the recent decision of the Constitution Bench in Sushila
Aggarwal v. State (NCT of Delhi) [(2020) 5 SCC 1], the considerations
which ought to weigh with the Court in deciding an application for
the grant of anticipatory bail have been reiterated. The final
conclusions of the Court indicate that:

“....92.3...While considering an application (for grant of anticipatory
bail) the court has to consider the nature of the offence, the role of the
person, the likelihood of his influencing the course of investigation,
or tampering with evidence (including intimidating witnesses), likelihood
of fleeing justice (such as leaving the country), etc.

92.4. Courts ought to be generally guided by considerations such as
the nature and gravity of the offences, the role attributed to the
applicant, and the facts of the case, while considering whether to
grant anticipatory bail, or refuse it. Whether to grant or not is a
matter of discretion; equally whether and if so, what kind of special
conditions are to be imposed (or not imposed) are dependent on facts
ofthe case, and subject to the discretion of the court.”

20. The Constitution Bench has reiterated that the correctness of an
order granting bail is subject to assessment by an appellate or
superior court and it may be set aside on the ground that the Court
granting bail did not consider material facts or crucial circumstances...

[.]

22. It is apposite to mention here the distinction between the
considerations which guide the grant of anticipatory bail and regular

14.2020 SCC OnLine SC 1031
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bail. In Pokar Ram v. State of Rajasthan [(1985) 2 SCC 597], while
setting aside an order granting anticipatory bail, this Court observed:

“...Says the learned Chief Justice that in regard to anticipatory bail,
if the proposed accusation appears to stem not from motives of
furthering the ends of justice but from some ulterior motive, the
object being to injure and humiliate the applicant by having him
arrested, a direction for the release of the applicant on bail in the
event of his arrest would generally be made. It was observed that “it
cannot be laid down as an inexorable rule that anticipatory bail
cannot be granted unless the proposed accusation appears to be
actuated by mala fides; and, equally, that anticipatory bail must be
granted if there is no fear that the applicant will abscond”. Some of
the relevant considerations which govern the discretion, noticed
therein are “the nature and seriousness of the proposed charges, the
context of the events likely to lead to the making of the charges, a
reasonable possibility of the applicant's presence not being secured
at the trial, a reasonable apprehension that witnesses will be tampered
with and 'the larger interests of the public or the State', are some of
the considerations which the court has to keep in mind while
deciding an application for anticipatory bail”. A caution was voiced
that “in the evaluation of the consideration whether the applicant is
likely to abscond, there can be no presumption that the wealthy and
the mighty will submit themselves to trial and that the humble and
the poor will run away from the course of justice, any more than
there can be a presumption that the former are not likely to commit a
crime and the latter are more likely to commit it.””’

26. Let us now consider these principles in the context of the facts of the
present case. Both the sides have presented their point-of-view in relation to the
enmity which existed between the deceased-Vikas Singh and the family of Ujiyar
Singh. However, we are not required to adjudicate on whether it was the deceased-
Vikas Singh or Ujiyar Singh who was mining sand illegally; rather, it is sufficient
to note that previous enmity did exist between both, whoever be the instigator.

27. In relation to the present incident, the appellant's case is supported by the
FIR, his statements under Sections 161 and 164 of the CrPC, and the statements of
the other two eye-witnesses under Section 164 of the CrPC. On the other hand,
Jogendra Singh and Suryabhan Singh rely on the counter FIR filed by Ujiyar
Singh according to which they were not present at the scene of crime and Ujiyar
Singh shot the deceased-Vikas Singh in self-defense. The orders of the IMFC
dated 13 January 2021 and 10 March 2021 advert to the contents of the FIR
registered at the behest of the appellant. The investigating officer's first report
dated 15 December 2020 indicated that there was a prima facie case against
Ujiyar Singh and Chandrabhan Singh. The supplementary challan dated 8 March
2021 indicates that more material had emerged during the course of investigation
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as against the events portrayed in the FIR registered at the behest of Ujiyar Singh.
Hence, the case portrayed by the appellant could not have been ignored by solely
relying on the counter-FIR.

28. The High Court has placed reliance upon the report submitted under
Section 173 of the CrPC on 15 December 2020 to hold that Jogendra Singh and
Suryabhan Singh were not present when the incident occurred. However, the
High Court has not addressed the clear deficiencies in the course of the
investigation which have been highlighted in the order of the JMFC dated 13
February 2021 and the trial Court's order dated 24 March 2021. These are, inter
alia: (i) the failure to notice eyewitness statements; (7i) reliance on CCTV footage
for the period of time after incident had occurred, ignoring prior or
contemporaneous footage; (iii) not collecting CCTV footage between Jabalpur
and the scene of offence; (iv) relying on CDRs without determining if Jogendra
Singh and Suryabhan Singh had actually used the number; and (v) not conducting
any finger print analysis. In the order dated 13 February 2021, the JMFC
identified these deficiencies with the investigation and directed further
investigation. Upon the submission of the supplementary challan, the JIMFC
noted in their order dated 10 March 2021 that the challan was only in relation to
Ujiyar Singh and Chandrabhan Singh, and did not address the role of Jogendra
Singh and Suryabhan Singh. The obvious deficiencies in the investigation have
pointed out the errors in the trial Court's order dated 24 March 2021 rejecting
Jogendra Singh and Suryabhan Singh's applications for anticipatory bail. The
Single Judge has, however, overlooked these crucial aspects.

29. Finally, it has also been argued on behalf of Suryabhan Singh that while
the appellant's statement under Section 164 of the CrPC is that Suryabhan Singh
also shot at the appellant, the FIR and his statement under Section 161 of the CrPC
only record that he hit him with the butt of the gun. The trial is yet to take place
where the evidence adduced by the prosecution will be appreciated, and the
veracity of appellant's claim in his statement under Section 164 can be determined
there. However, at the present stage, the FIR and both the appellant's statements
under Section 161 and 164 are consistent in as much as that Suryabhan Singh did
hit him in his head with the butt of the gun. An argument has also been raised in
relation to the nature of the injury caused to the appellant, but this has to be
decided at the stage of trial after evidence has been led.

30. The Court has to determine whether on the basis of the material available
at this stage, the High Court has applied the correct principles in allowing the
applications for anticipatory bail. The offence is of a serious nature in which Vikas
Singh was murdered. The FIR and the statements under Sections 161 and 164 of
the CrPC indicate a specific role to Jogendra Singh and Suryabhan Singh in the
crime. The order granting anticipatory bail has ignored material aspects, including
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the nature and gravity of the offence, and the specific allegations against Jogendra
Singh and Suryabhan Singh. Hence, a sufficient case has been made out for
cancelling the anticipatory bail granted by the High Court.

E Conclusion

31. Therefore, the appeals are allowed. The impugned judgments dated 1 July
2021 and 31 May 2021 of the Single Judge of the High Court of Madhya Pradesh
granting anticipatory bail to Jogendra Singh and Suryabhan Singh - the second
respondents in these appeals - are set aside.

32. Pending applications, if any, also stand disposed of.
Appeal allowed

I.L.R. [2021] M.P. 2015 (DB)
WRIT APPEAL
Before Mr. Justice Sheel Nagu & Mr. Justice Deepak Kumar Agarwal
WA No. 293/2021 (Gwalior) decided on 31 August, 2021

MANOJ SHARMA (SMT.) ...Appellant

Vs.

STATE OF M.P. & ors. ...Respondents
A. Service Law — Recovery of Excess Pay — Wrong Fixation of

Pay/Increment — Petitioner, a class I1l employee and continue to be in service —
Held — If there is an written undertaking given by petitioner, the excess
payment given to her vide wrong fixation of pay/increment deserves to be
recovered — A written undertaking by an employee binds him in the future —
Order of recovery of principal excess amount is upheld. (Paras 3.7,3.8,6 & 7)

®. War fafer — sifaRad werg @t agell — da-/da+gle a1 Tead
fraa — ardt v& a1l #4art & siiv fAvav dar 4 @ — sififaifRa — afe
Il g1 forRaa gade f&am 1T 2, 99 99 a4 / da-igfe & e fFraas R
far ar sfaRed W@ aqa A oF A7 2 — U@ HHar) gra faRaa
JII9Y U AT H TG HAT 7 — A AR IH9 DI aGel BT A
S |

B. Service Law — Recovery of Interest on Excess Pay — Held —
Written undertaking given by petitioner does not contain any promise to
return the interest amount which may have accrued, thus, the employer is
now estopped to make any recovery of interest over the excess principal
amount paid in past—Order of recovery of interest is set aside —Appeal allowed
in above terms. (Paras4.3t04.5,6 &7)
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. dar [affr — sifaRea W<y yv 1o 1 qeelt — afifEiRa —
Il g1 & 1 ferfad aa-9e |, <arer @) &4, § {6 YIqyd g3 8l, @l
Il & forg B aa+ 97 2 3ra:, 319 frtaar, gd ¥ T @ 8 ArfaRaa o
IBH R TS &I g gl B3 4 fI9fa @ — <t &) Il 3T 3w U
— SWRIad fAge=T # e w9 |

C. Service Law — Recovery of Excess Pay — Class of Employee &
Retired/In-Service Employee — Held — Since without specifying the class of
employees, Apex court in Jagdev Singh's case held that recovery can be made
even from retired employees then the necessary inference which can be
drawn that the expression “retired employees” or “employees who are
deemed to retire within one year” employed in Rafiq Masih's case, includes
within its sweep and ambit all categories of employees irrespective of the
class. (Para3.5&3.6)

T, war fafer — sifaRaa asrg @1 avwefl — dHaN! &1 T a
Harfagca /darea st — afifeaiRa — g wal=a =marea 3 g7da g
® yHoT 4 HHARAT & v &l fafafds & faan siffeifRa fear fe dar
g A 4 ol gyl 31 w1 el 2, 99 A ey Sl fdrar S
Hdl 2 98 I8 © (& ARAfF “dar g HHar” a1 “sHar) &l s a9 &
Hax Aarfga 81 9ad 2, R vle ol © gdvor § ygaa fear 2, Saa)
arrfta vd uRfYr & #fiar, avf &) faar A ferg fa=m, wi yaf wwrfase &

Casesreferred:
(2015)4 SCC334,AIR 2016 SC3523.

Krishna Kartikey Sharma, for the appellant.
M.P.S. Raghuvanshi, Addl. A.G. for the respondent/State.

ORDER

The Order of the Court was passed by
SHEEL NAGU, J. :-

PROLOGUE

The present intra court appeal filed u/S.2(i) of M.P. Uchcha Nyayalaya
(Khand Nyaypeeth Ko Appeal) Adhiniyam, 2005 assails the final order dated
22.02.2021 passed in WP 11449/2021 by the learned Single Judge while
exercising writ jurisdiction of this Court u/Art. 226 of the Constitution dismissing
the petition in question by which challenge was made to the order dated
28.07.2020 by which the employer directed recovery of an amount of
Rs.1,07,913/- (the principal amount of excess payment of Rs.57,419 + interest of
Rs.50,494/- over the principal amount), which has been paid in excess during the
period from July, 2009 to July 2018 to petitioner/a Vanrakshak (Class III
emoployee) when wrong fixation was made of increment in 2011 and also due to
wrong fixation of pay in2017.
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SUBMISSIONS

2. Learned counsel for petitioner/appellant submits by relying upon the
decision of the Apex Court in the case of State of Punjab & ors. Vs. Rafiq Masih
(White Washer) etc. (2015) 4 SCC 334 that the case of petitioner, who is a serving
Class III employee, is covered by the ratio laid down in the said Apex Court
decision in Para 18, which is reproduced below for ready reference and
convenience:-

“18. It is not possible to postulate all situations of hardship, which
would govern employees on the issue of recovery, where payments have
mistakenly been made by the employer, in excess of their entitlement.
Be that as it may, based on the decisions referred to herein above,
we may, as a ready reference, summarise the following few situations,
wherein recoveries by the employers, would be impermissible in
law:

(1) Recovery from employees belonging to Class-I1I and Class-1V
service (or Group C and Group D service).

(i1) Recovery from retired employees, or employees who are due to
retire within one year, of the order of recovery.

(iii))  Recovery from employees, when the excess payment has been
made for a period in excess of five years, before the order of recovery is
issued.

(iv) Recovery in cases where an employee has wrongfully been
required to discharge duties of a higher post, and has been paid
accordingly, even though he should have rightfully been required to
work against an inferior post.

(v) In any other case, where the Court arrives at the conclusion,
that recovery if made from the employee, would be iniquitous or harsh or
arbitrary to such an extent, as would far outweigh the equitable balance
of the employer's right to recover.”

2.1 On the basis of aforesaid decision of Rafig Masih (supra), learned counsel
for petitioner/appellant submits that there was no misrepresentation made by
petitioner and the wrong fixation of increment in 2011 and wrong fixation of
salary in 2017 were for reasons not attributed to petitioner but solely to the
employer. Thus, learend counsel for petitioner/appellant urges that the writ Court
committed error in rejecting the writ petition.

2.2 Learned counsel for the State on the other hand referring to reply to the
writ petition submits that at the time of fixation of incrementin 2011 and as well as
fixation of salary in 2017, petitioner had furnished written undertaking that in
case it is found that the benefit extended is in excess of the due amount then the
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same can be recovered from the petitioner or in her absence from her legal heirs.
These written undertakings have been signed by petitioner in 2009 and 2017
which are on record as Annexure R/1 accompanying the reply of State in WP.

2.3 Learned Single Bench has held that in view of undertakings and the
subsequent decision of Apex Court in case of High Court of Punjab and Haryana
Vs. Jagdev Singh AIR 2016 SC 3523, the earlier decision of Rafig Masih (supra)
has been distinguished by holding that the ratio laid down by Rafig Masih (supra)
would not apply to cases of recovery from retired employee who had submitted
written undertaking promising to return the excess amount as and when the same
is found to be excess in the future. By holding so the Apex Court in the case of
Jagdev Singh (supra) however directed the employer to make recovery in
reasonable instalments from retired employee.

FINDINGS

3. In the instant case, it is not disputed that petitioner/appellant is a Class 111
employee and continues to be in service and therefore, her case as per learned
counsel for petitioner/appellant falls in the cases of recovery from employees
belonging to Class Il and Class IV category.

3.1 Thus the question before this Court which falls for consideration is as
follows:-

“Whether the benefit of ratio laid down by Rafig Masih (supra) would be
available in cases of recovery from employees who are still in service
and are holding post in Class Il category and who had given written
undertaking as a pre-condition to grant of payment promising to return
any amount which is found to be in excess of entitlement ?”

3.2 Forthe purpose of understanding the ratio laid down in the case of Jagdev
Singh (supra), it would be apt to reproduce the relevant paragraphs of the said
judgment:-

“2. The facts lie in anarrow compass. The Respondent was appointed as
a Civil Judge (Junior Division) on 16 July 1987 and was promoted as
Additional Civil Judge on 28 August 1997 in the judicial service of the
State. By a notification dated 28 September 2001, a pay scale of Rs.
10000-325-15200 (senior scale) was allowed under the Haryana Civil
Service (Judicial Branch) and Haryana Superior Judicial Service
Revised Pay Rules 2001. Under the rules, each officer was required to
submit an undertaking that any excess which may be found to have been
paid will be refunded to the Government either by adjustment against
future payments due or otherwise.

3 The Respondent furnished an undertaking and was granted the
revised pay scale and selection grade of Rs. 14300-400-18000-300.
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While opting for the revised pay scale, the Respondent undertook to
refund any excess payment if it was so detected and demanded
subsequently. The revised pay scale in the selection grade was allowed
to the Respondent on 7 January 2002.

4 The Respondent was placed under suspension on 19 August 2002
and eventually, was compulsorily retired from service on 12 February
2003.

5 In the meantime, this Court in Civil Writ (C) 1022 of 1989 accepted
the recommendations of the First National Judicial Pay Commission
(Shetty Commission). Thereupon, the Haryana Civil Services (Judicial
Branch) and Haryana Superior Judicial Service Revised Pay Rules
2003 were notified on 7 May 2003.

6 Inview thereof the pay scales of judicial officers in Haryana were
once again revised with effect from 1 January 1996. An exercise was
undertaken for adjustment of excess payments made to judicial officers,
following the notification of the revised pay rules. On 18 February 2004,
a letter for the recovery of an amount of Rs. 1,22,003/- was served upon
the Respondent pursuant to the direction of the Registrar of the High
Court.

7 The Respondent challenged the action for recovery in writ
proceedings under Article 226. The petition was allowed by the
impugned judgment of the High Court. The High Court found substance
in the grievance of the Respondent that the excess payment made to him
towards salary and allowance prior to his retirement could not be
recovered at that stage, there being no fraud or misrepresentation on his

part.

8 The order of the High Court has been challenged in these
proceedings. From the record of the proceedings, it is evident that when
the Respondent opted for the revised pay scale, he furnished an
undertaking to the effect that he would be liable to refund any excess
payment made to him. In the counter affidavit which has been filed by the
Respondent in these proceedings, this position has been specifically
admitted. Subsequently, when the rules were revised and notified on 7
May 2003 it was found that a payment in excess had been made to the
Respondent. On 18 February 2004, the excess payment was sought to be
recovered in terms of the undertaking.

9 The submission of the Respondent, which found favour with the
High Court, was that a payment which has been made in excess cannot
be recovered from an employee who has retired from the service of the
state. This, in our view, will have no application to a situation such as the
present where an undertaking was specifically furnished by the officer at
the time when his pay was initially revised accepting that any payment
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found to have been made in excess would be liable to be adjusted. While

opting for the benefit of the revised pay scale, the Respondent was
clearly on notice of the fact that a future re-fixation or revision may
warrant an adjustment of the excess payment, if any, made.

10 . In State of Punjab & Ors. vs. Rafiq Masih (White Washer) this
Court held that while it is not possible to postulate all situations of
hardship where payments have mistakenly been made by an employer, in
the following situations, a recovery by the employer would be
impermissible inlaw:

“(i) Recovery from employees belonging to Class-1lI and Class-1V
service (or Group 'C' and Group 'D'service).

(ii) Recovery from retired employees, or employees who are due to retire
within one year, of the order of recovery.

(iii) Recovery from employees, when the excess payment has been made
for aperiodin excess of five years, before the order of recovery is issued.

(iv) Recovery in cases where an employee has wrongfully been required
to discharge duties of a higher post, and has been paid accordingly, even
though he should have rightfully been required to work against an
inferior post.

(v) In any other case, where the Court arrives at the conclusion, that
recovery if made from the employee, would be iniquitous or harsh or
arbitrary to such an extent, as would far outweigh the equitable balance
of the employer's right to recover.” (emphasis supplied).

11 The principle enunciated in proposition (ii) above cannot apply to a
situation such as in the present case. In the present case, the officer to
whom the payment was made in the first instance was clearly placed on
notice that any payment found to have been made in excess would be
required to be refunded. The officer furnished an undertaking while
opting for the revised pay scale. He is bound by the undertaking.

12 For these reasons, the judgment of the High Court which set aside
the action for recovery is unsustainable. However, we are of the view
that the recovery should be made in reasonable instalments. We direct
that the recovery be made in equated monthly instalments spread over a
period oftwo years.

13 The judgment of the High Court is accordingly set aside. The Civil
Appeal shall stand allowed in the above terms. There shall be no order
astocosts.”

3.3 The subsequent decision in Jagdev Singh (supra) was a case of a Civil
Judge (Junior Divison) who had been extended pay-scale of higher judicial
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service and was compulsorily retired in 2003 against whom impugned recovery
was made from sometime in 2004-05 of an amount of Rs. 1,22,003/-. It was found
by the Apex Court that the said Civil Judge during the time of receipt of excess
payment during his service tenure had furnished written undertaking for
adjustment of excess amount, if found due in future. In this factual background,
the Apex Court in Jagdev Singh (supra) differs with it's earlier verdict in Rafig
Masih (supra) and holds that if a written undertaking has been given promising to
return the excess amount, if found due, then recovery of excess amount can be
effected even after retirement, since the retired employee was put to notice and is
bound by her/his undertaking.

3.4  Petitioner/appellant herein is not a retired employee but is still in service.
However, the petitioner had given written undertakings in 2009 and 2017 as
explained above and thus to that extent bound herself.

3.5 Since the Apex Court in the case of Jagdev Singh (supra) held that
recovery can be made even from retired employees without specifying the Class
of employees (Class III, Class IV or any other Class) then the necessary inference
which can be drawn is that clause (i) of Para 18 of Rafig Masih (supra) by
employing the expression “retired employees” or “employees who are deemed to
retire within one year”, includes within it's sweep and ambit all categories of
employees irrespective of the Class. Clause (ii) of Para 18 of Rafiq Masih (supra)
which stands explained by Jagdev Singh (supra) does not grant immunity from
recovery to retired employees or employees who are retiring within one year of
the excess payment in cases where they have submitted written undertaking for
making recovery.

3.6  Thus, ifthe factor of existence of written undertaking pervades all Classes
of employees (from Class I to Class IV) who have either retired or are retiring
within one year of the order of recovery, then this Court sees no reason as to why
the same factor (of existence of written undertaking) should not apply and bind
Class IIT or Class IV employees provided vide Clause (i) of Para 18 of Rafiqg Masih

(supra).

3.7 A written undertaking by an employee binds the employee in the future.
This ensures that public money if paid to an employee in excess of the amount due
can be returned and credited to the public exchequer, the place where it actually
belongs. This may cause inconvenience to the employee especially when the time
gap between the making of excess payment and it's recovery is long. However, it
cannot be lost sight of that the excess payment made and enjoyed by the employee
concerned neither belongs to the employee nor to the accountant or the officers
making the excess payment but to the State. The excess payment has to reach it's
rightful place so that the same can be used in public interest.
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3.8 In the conspectus of above analysis, this Court has no hesistation to hold
that the excess payment given to petitioner at the time of grant of increment in
2011 and during fixation of pay in 2017 deserves to be recovered.

4. The only question which now remains to be answered is as to whether it
was lawful on the part of the employer to have also recovered the interest over the
excess payment.

4.1 For answering this question, a close scrutiny of written undertakings is
necessary.

4.2 The two undertakings given by petitioner in 2009 and 2017 are reproduced
below for ready reference and convenience:-

Undertaking given in 2009

Ty i
o U (Undertaking)

31 I 919 2 fF 3% 01 /01 /2006 ¥ wiapd weayeer 9a- gRieror 7199, 2009 &
TR @ STid #RT Sl I+ et ol gifard aae <t o foam a7 & 98 emfwam
(Provisional) & | H @9 qdr/adl g & # 57 949 &1 98 ol IR S {9+
g # Sifaafaadr & SR 9T 3= BIg Y IR o {6 39 UbR dd9 fad= &
Wgﬁaﬁmwﬂaﬁﬁﬁwzﬁﬁﬁgﬁaéwﬁﬁﬁaﬂﬁm
DRI/ BRI TN 9 YHR Bl AR W 3T Wedl I 6 U U= Ud ATl
TTETHRT Bl T ot Afffera &, w1t o daeft | # g ft a9 qar/ed § o afe
IFATAR TR RT < AR BT H Al H a7l JgdT /el & d 9 <7 10 a7 arosdy
BRI/ DRl 2| § I8 ) FeAld qdi/adl 8 fb AR gRT < R 3 [0 B
JHTIT & WY H G B ol I |

ety -— SR TG HHAN
N — oGt
dr — RS
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Undertaking given in 2016

g i
g9 a4 (Undertaking)

qe1 I8 91 © & f3A1® 01,/01 /2016 W e Feay<el 9o+ JRIeroT 7199, 2017 &
UG & Sf=id #_T Si I+ faae opfl gaRifera 9a=1 sfgass # fhar 7 € a8
3T (Provisional) & | § a9 adl /<l & b # 5 W99 &I a8 [ul AIR1 & foh
Ja a7 SIFfadT & HRUT 9ol 37 Big | =R Sl fh 599 YR aa+ fraa-
& PRV g 3l g f T E, wred @ e @ argeu fFefRa Rk g
FHI/BHHI T 9 UHR I AR AR 3 Wedi ¥ R U2, T2l Td raanTen
TIRIHROT DI AR AT ARAKT 7, BICT S Tl | § I8 W) 9o qdr/adl & & afe

W ERT < AR &1 § e # oranef @i /el €, a1 59 <3 i
QR & fo § o SRRl Frearel, ufaffeRi ik wagaRiioal @1 smag
AT/ BRI & | § I8 1 ¥eAld qar/adl g b WX gR1 <9 IR g o &
HTIT & WY H I PR ol oMY |

el — THIER ANHR HHAN
TEIER — &AM

T — LI

[CS1C fRATD

4.3 A microscopic reading of undertakings reveals that petitioner has
undertaken to return the amount which is found to be in excess of amount due but
there is no undertaking in regard to recovery even of interest over the excess
payment was given.

4.4  Inboth written undertakings as aforesaid, there is no promise extended by
petitioner for recovery of interest over the excess payment and therefore, it is
explicit that petitioner had undertaken to return the amount which is found to be in
excess of amount due but there was no undertaking for returning the interest over
the said excess amount.

4.5  Since the immunity extended to Class III employees by the decision of
Rafig Masih (supra) was diluted by Jagdev Singh (supra) in cases where written
undertaking had been furnished, it can safely be held that if the written
undertaking does not contain any promise to return the interest amount, which
may have accrued, then the employer is estopped in view of decision of Rafig
Masih (supra) and Jagdev Singh (supra) to make any recovery of interest over the
excess principal amount paid to petitioner in the past.

5. The aforesaid arrangement of preventing the employer from recovering
interest over and above the amount for which undertaking was given, would serve
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dual purposes. It shall prevent wastage of public money by enabling the employer
to recover the principal amount as promised vide undertaking and also would
prevent undue enrichment of the employer by means of interest. An argument
may be raised that once an undertaking is given, may be, for refund of excess
principal amount then the employee concerned is also liable to pay interest for
having retained public money for number of years before refunding the same. The
argument ostensibly appears to be attractive but in reality and from practical point
of view is neither viable nor feasible. The reason being that the undertaking is
limited to the recovery of principal amount of excess payment. The other reason is
that there was no misrepresentation on the part of employee to retain and consume
the excess amount for number of years. Thus, at the time of refund, the employee
ought not to be additionally burdened by recovery of interest over and above the
principal amount. Therefore, from the point of view of equity, good conscience
and fair play, the amount of recovery which the employer is liable to make based
on undertaking in writing, would be limited to the quantum and nature of the
amount promised to be refunded in the undertaking. In this view of the matter, it
would be in the interest of justice and to prevent undue enrichment of either of the
parties, that the quantum and nature of recovery in such cases is limited to the
quantum and nature of recovery promised in the written undertaking to be refunded.

6. From the aforesaid analysis what comes out loud and clear is that the
employer is entitled in the face of written undertakings given by petitioner/
appellant to reocver the principal amount of excess payment of Rs. 57,419/- but
not the interest amount of Rs.50,494/-.

7. Consequently, this Court allows the present writ appeal to the following
extent:-

(1) The impugned order 22.02.2021 passed in WP 11449/2021 by learned
Single Judge so far as it permits recovery of principal amount of excess payment
0fRs.57,419/-1s upheld.

(i) The impunged order of writ court dated 22.02.2021 passed in WP
11449/2021 and the impugned order dated 28.07.2020 vide P/1 is set aisde to the
extent it permits recovery of amount of interest of Rs. 50,494/-.

(i11) Recovery of principal excess amount can be made from petitioner/
appellant in easy instalments. However, if recovery of interest amount has already
been made then the same be refunded to the petitioner/appellant forthwith.

(iv) No order as to cost.

Order accordingly
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I.L.R. [2021] M.P. 2025 (DB)
WRIT PETITION
Before Mr. Justice Sheel Nagu & Mr. Justice Anand Pathak
WP No. 1930/2020 (PIL) (Gwalior) decided on 6 July, 2021

OMNARAYAN SHARMA ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Constitution — Article 226 and NALSA (Effective Implementation
of Poverty Alleviation Schemes) Scheme, 2015, Clause 10(3) — Swachh Bharat
Mission— Constructions of Toilets — Held — Allegations of irregularities/ corruption
and siphoning off money of beneficiaries in respect of construction of toilets
are prima facie serious in nature — Collector and CEQO, Zila Panchayat
directed to look into the allegations with utmost promptitude and role of
concerned persons be enquired expeditiously. (Para18& 19)

@».  ¥lagrT — 3g@eT 226 vq Tierdr (T 3T Ira-rsi &1
ggrdl SrIf=aa+1) FIor1, 2015, @S 10(3) — Y@= qIvd AT — ehararal &1
faafor — aiftfaeiRa — witaraal © fFfor © S99 sfafiadanRn / gysER
uq fFarferemiRal | 439 4 41 Farad & if¥deH, yom gser THR Wwy
B B — doldex Ud d1.3.31, Nrar varad &) Afeel R dd daukdr 9
faaR &1 vd W4f¥a afeaar a1 et o fgar 9 @9 a9 2 FRRa
far |

B. Legal Services Authorities Act (39 of 1987) and NALSA (Effective
Implementation of Poverty Alleviation Schemes) Scheme, 2015, Clause 9, 10 & 11
— Complaint of Corruption — Held — If any complaint is received regarding
inaction, inappropriate execution, corruption or any matter related thereto
which comes under purview of the Act of 1987 and Scheme of 2015, then
District Legal Services Authority (DLSA) shall proactively take care of
situation by proceeding as per clause 9,10 & 11 of the Scheme 2015.  (Para22.1)

q. fafere dar giferaor sifefaas (1987 &1 39) vq rerar (T
ST Fiorr3l &1 ga1d! S1Ifad=1) Jier, 2015, @S 9, 10 T 11 — TR
@t Rrerad /aRare — sifafeiRa — afe sredvaarn, sgfaa feaeq, gxmER
a7 IS4 Geefl foxft avet @ dey § 1 Reraa g gkt 2, o 1987 @
A Td 2015 @ @M @1 aRfY & siaefa st 2, a9 e fafres dar
gTfr&YoT (DLSA) 2015 ® IB1H & ES 9, 10 UG 11 & IAJUR HRIATE! H3d g
Rerfar &1 srrafpya wu @ &4 7@ |
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C. Constitution — Article 226 and NALSA (Effective Implementation
of Poverty Alleviation Schemes) Scheme, 2015, Clause 10(3) — Legal Proceedings
— Scope & Jurisdiction — Held — State authority/District authority may file
appropriate legal proceedings as per clause 10(3) by way of complaint before
Lokayukt as per relevant provisions or may file private complaint against the
erring persons or may file a petition if subject matter requires so by way of a
Public Interest Litigation under Article 226 of Constitution. (Para22.2)

T, HiaerT — 3ige8T 226 va ATl (T ST Fiorrsil &1
gardl sraf-ag=) gl 2015 @€ 10(3) — fAfeis srfafear — @fia q
fereTRar — sifiifeaiRa — rsa urferaxor / fSrer yrieraxer gaid Sueel &
ITUR dIPREd & 9 Rera @ aeaw 94 @s 10(3) @ Jgur aqfad
faftre srIarfal yRgd & &l 2 AT Tadl A drd AfFadl & fawg ol
Rera y&d $ Gadl © a1 I Avgasg grT uféa s a1 dfaas &
AT 226 B A d AP [&d 15 S HIEIH A ATFADT YA DR DT © |

D. Legal Services Authorities Act (39 of 1987), Section 29-A and
NALSA (Effective Implementation of Poverty Alleviation Schemes) Scheme,
2015 — Framing Regulations — Held — State authority is requested to contemplate
for framing suitable regulations as per provisions of Act of 1987, especially
u/S 29-A for effective implementation of different schemes of Government of
India/State Government falling under the Scheme of 2015 — It is also
requested to contemplate about preparation of a software/Mobile Application
for keeping a tab over the complaints received and their outcome.

(Para 22.3)

24 fafére <dar giferavor siferfaas (1987 &1 39), €T 29-A UG
Tl (TS e Fiorrsil &1 gHrdl drafaa) Jiern, 2015 — Qg
faefaa wear — afifeaiRa — rsa YTieraRor | 2015 &1 ISHAT & A ARd
WHR /T RGR 31 A= die-men @ gyl fhar=as 2q, 1987 &
Iffam @ Sudy IFUR, a9y ®U ¥ gRT 29-A @ Favia SuYda fafw
faRfad o=+ 2 TSI B BT IR © — I8 HI 3 R1e 2 & yrad Rrwrar
IR S9I» IRUHET R AR AR @1 @ folv U6 Aivedax /Hidisd
TReas I 3R A WR faR o |

U.K. Bohre, for the petitioner.
Ankur Modi, Addl. A.G. for the respondents/State.

ORDER

The Order of the Court was passed by
ANAND PATHAK, J. :- The present petition under Article 226 of the Constitution
of India has been preferred by the petitioner as Pro Bono Publico projecting
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himself to be a public spirited citizen and has raised the grievance regarding
illegality and irregularity committed by the respondents, especially respondents
No. 6 to 13 who according to petitioner have not undertaken any enquiry over the
complaint of petitioner regarding corruption/ illegality committed in construction of
toilets under Swachh Bharat Mission.

2. Counsel for the petitioner has sought following reliefs:-

“1. glaTfeITadl B0 1 IR 13 &I 3= /(AT faar
ST fo5 fo7eTT A0S @ STl 6 ST9S Uardd, 31eN, H8d,
oS, l8, R 9 @8R @ Srla SilErerd (A 7 gy
gETN B o [l fwer o/ SRRt | Bt
STl eIT ST §STaR d Alorat SEwIRal / FHaIRTl &
favg s Brdarst &1 o |

2. glaarfarsradl @0 1 T 13 &1 3= /(AT faar
1Y a5 ST Fi=erd (A1 § §4 YeTaR W ST Pl o
37\7,7735?77?‘ SEH! qecil QYT STEBENT / BHANNG] F B

/

3. 3= Il Il il BT B YRRl & 3%y
ST 8 98 FIT-0Y =117y §INT Jiferdbiabdt & fad d ot
& S |

4. TRl &l gaHaH @1 g9l = I glaaradIaEdrToT
¥ [T ST SiI] Tferasrandt &1 STiled J1fAdT wbTe Bl
ST @1 AT ~rrers @1 Sifagar 811 1

3. Precisely stated facts of the case are that on 31/12/2019, one Ramu
Chaudhary, resident of village Etahar, District Bhind registered a complaint on
Chief Minister Helpline Portal that Sarpanch, Secretary and other officers of the
Gram Panchayat Ater, District Bhind have embezzled public fund in the name of
construction of toilets but neither toilets have been constructed nor any amount
for construction has been received by 93 beneficiaries. Despite making complaint
by the petitioner on behalf of the beneficiaries to Collector, District Bhind no
affirmative steps have been taken.

4. It is the grievance of the petitioner that in other blocks of District Bhind
also corruption and illegality have been conducted in construction of toilets under
Swachh Bharat Mission. Petitioner placed the list of beneficiaries (94 in number)
vide Annexure P/3, who did not receive the benefits of toilets nor any amount.
Petitioner also referred the screen shot of app. (Pandit Deendayal Shram Seva
App) to demonstrate that allegedly amount has been received by the beneficiaries
but in fact bogus papers have been prepared and amount has been siphoned off.

5. Learned counsel for the respondents/State opposed the prayer and placed
certain documents on record. It is the submission of learned counsel for the State
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that immediately after issuance of notice in this writ petition (on 27/8/2020),
CEO, Zila Panchayat, Bhind vide order dated 14/1/2021 (Annexure R/1) constituted
a committee to look into the complaint made by petitioner. He also referred the
show cause notice issued by same authority to then Panchayat Secretary, Gram
Rojgar Sahayak and other Secretaries, who worked at the relevant point of time
including the then Supervisor. Therefore, as per respondents, enquiry is under
process. Learned Government counsel assured this Court that due enquiry would
be conducted and if any illegality or irregularity is found then same shall be taken
care of earnestly and consequent action shall be taken as per enquiry report.

6. Rejoinder has been filed by petitioner in which he referred statements of
certain residents of Gram Panchayat Etahar, who specifically referred the fact
regarding non-receipt of any amount for construction of toilets. They also denied
the construction of toilets at the instance of Gram Panchayat.

7. Heard learned counsel for the parties at length and perused the record.

8. This is a case by way of Pro Bone (sic: Bono) Publico; whereby, petitioner
as public interest litigant raised the question of alleged illegality and corruption
brewing in the Gram Panchayat Etahar, Tahsil Ater, District Bhind regarding
implementation of Swachh Bharat Mission Scheme, which is a flagship scheme
of Government of India to solve problems of sanitation and waste management in
India by ensuring hygiene across the country. Primary object of this scheme is to
eliminate open defecation and improve solid waste management. In the challenging
period of COVID-19 Pandemic cleanliness and public hygiene assumed much
significance. Therefore, it is the solemn duty of the District and Local Administration as
well as local self government to look into the effective implementation of this
scheme.

9. National Legal Services Authority (NALSA) under the provisions of Legal
Services Authorities Act, 1987 has framed certain schemes encompassing wide
range of subjects and the compendium of the said schemes reflects one such
scheme namely NALSA (Effective Implementation of Poverty Alleviation
Schemes) Scheme, 2015. This scheme is built on the foundation that poverty is a
multi dimensional experience and is not limited to the issues of income. Multi
dimensional poverty includes issues like health (including mental health), access
to water, education, sanitation, subsidies and basic services, social exclusion,
discrimination etc.

10.  Further, in identifying the specific scheme for implementation at the State
and District Level, Legal Services Authorities as per NALSA are expected to be
cognizant of the fact that various vulnerable and marginalized groups experience
poverty in myriad and unique ways.
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To address this exigency faced by people the Scheme of 2015 as referred

above has been conceptualized. In the scheme, following topics have been
discussed:-

Clause 4 -Objectives of the Scheme:-,

Clause 5 -Identification of Poverty Alleviation Schemes:-,

Clause 6 -Organization of Awareness Programmes:-,

Clause 7 - Legal Services Officers and Para-legal Volunteers:-,

1) Every District Authority and Taluka Legal Services Authority
shall designate at least three panel lawyers as Legal Services
Officers for the purpose of this Scheme.

2) District Authorities shall constitute teams of PLVs under a
Legal Services Officer to implement this Scheme and the Legal
Services Officer will supervise and mentor the PLVs in his team
to help the beneficiaries access the various schemes of the Govt.

3) District Authorities shall conduct specialised training programs

for panel of lawyers, members working in legal services clinics,
members of panchayats, law students and other para-legal
volunteers to assist in the implementation of the Scheme, to
sensitise them regarding the needs of persons belonging to
socially and economically weaker sections and the benefits that
they can avail through Poverty Alleviation Schemes.

Clause 8 - Legal Assistance for Access to Poverty Alleviation
Schemes

Legal assistance must be provided to all the Scheme Beneficiaries
seeking access to Poverty Alleviation Schemes. Legal Services to
be provided by Legal Services Officers or volunteers under this
Scheme includes, inter alia:

1) Informing the Scheme Beneficiaries about each of the
Poverty Alleviation Scheme to which they are entitled, and the
benefits thereunder

2) Assisting the Scheme Beneficiary in procuring the documents
required for availing the benefits under any of the Poverty
Alleviation Scheme

3) Informing the Scheme Beneficiary of the name and address
of the designated authority or the officer to be approached for
registration under any of the Poverty Alleviation Schemes

4) Olffering to send para-legal volunteers including from the
legal services clinics with Scheme Beneficiaries to the office of
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the designated authority or the officer to be approached under
any of the Poverty Alleviation Schemes

5) Informing the Scheme Beneficiary of her option to register a
complaint with the Legal Services Officer or para-legal volunteer,
about any designated authority or officer under any of the
Poverty Alleviation Schemes who refuses to cooperate with the
Scheme Beneficiary in providing her access to the benefits that
she is entitled to under the Poverty Alleviation Scheme.

6) Maintaining a record of all the complaints received under
sub-clause(5).

7) Providing Scheme Beneficiaries with the contact number, if
available, of the Legal Services Officer, and availability of the
Legal Services Officer on call during working hours for such
Scheme Beneficiaries to whom contact number is provided

Clause 9 -Action by Legal Services Officers on complaints;

1) On receiving complaints under sub-clause (5) of clause 8,
each Legal Services Officer shall herself personally accompany
the Complainant Beneficiary to the office of the designated
authority or officer, and assist the Complainant Beneficiary in
availing the benefit that she is entitled to under the Poverty
Alleviation Scheme.

2) In case the designated authority or officer fails to register
the Complainant Beneficiary in the Poverty Alleviation Scheme,
the Legal Services Officer shall submit a complaint to the
District Authority. The letter of complaint shall describe the
conduct of the designated authority or officer who refused to
register the Complainant Beneficiary under the Poverty
Alleviation Scheme, and circumstances of such refusal and whether
refusal was despite submission of all necessary docuemnts.

Clause 10.- Action by District Authority and State Authority on
complaints:-

1) On receiving a complaint regarding the designated
authority or officer, the District Authority shall seek a report
from the concerned officer regarding the reason for denying the
benefits under the Poverty Alleviation Scheme to the complainant
Beneficiary. In the event that sufficient reason is not provided by
the concerned officer for refusal to register the Complainant
Beneficiary in the Poverty Alleviation Scheme or to provide
benefits under the Poverty Alleviation Scheme, the District
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Authority shall immediately communicate to the superior officer
in the department the details of the refusal to provide access to
the Poverty Alleviation Scheme.

2) If'the superior officer, in the opinion of the District Authority,
also withholds the benefits under the Poverty Alleviation Scheme
without sufficient cause, the District Authority shall then
communicate the same to the State Authority.

3)  Onreceiving such communication from the District Authority,
the State Authority may choose to further pursue the matter with
the concerned department or file appropriate legal proceedings
to ensure that the Complainant Beneficiary receives the benefit
under the Poverty Alleviation Scheme.

4)  The District Authority, through para-legal volunteers or legal
services clinics, shall provide regular updates to the Complainant
Beneficiary about the status of the complaint.

Clause ll.-Evaluation of the Scheme:-

1)Every Legal Services Officer shall follow-up with each Scheme
Beneficiary who sought legal assistance under this Scheme and
record:

a. if such personwas able to register under the Poverty Alleviation
Scheme sought to be registered under and whether such
benefits were being received

b. any grievances experienced by the Scheme Beneficiaries
in getting registered and availing benefits under the various
Poverty Alleviation Schemes.

2) The District Authority shall compile the observations made
under sub-clause (1) for all the Legal Services Officers working
under the Scheme in the district and shall send a copy of such
observations in a complied document to the State Authority every
six months.

3)  The State Authority shall consolidate the compiled documents
received from all the District Authorities under sub-clause (2)
and hold a meeting every 6 months to review the functioning and
effectiveness of this Scheme. The minutes of such meeting shall
be recorded and published as a public document.

4)  If in the meeting under sub-clause (3) the State Authority
finds a substantive or procedural defect in any of the Poverty
Alleviation Schemes which makes seeking benefits under the
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scheme a problem for the Scheme Beneficiaries, such defect must
be brought to the notice of the Central Government or the State
Government as the case may be for improving the specific
Poverty Alleviation Scheme and/ or its effective implementation.”

12.  Perusal of the whole scheme indicates that certain responsibilities have
been bestowed upon the State and District Legal Services Authorities to train the
legal and para-legal volunteers for providing legal assistance for giving access to
beneficiaries to Poverty Alleviation Scheme and to act upon the complaints if the
benefits have not been extended to him/her or if any authority refuses to cooperate
with the scheme beneficiaries in providing access to the benefits.

13. As referred in the Scheme of 2015, poverty is a multi dimensional experience
and it includes basic services including sanitation etc. and when a duty has been
cast upon Legal Services Authority as per the Legal Services Authority Act, 1987
and Scheme of 2015 then if any complaint is received by the Legal Services
Officer from complainant / Scheme Beneficiary then such complaint like the
present one can be taken care of by the District Authority as per Clause (9), (10)
and (11) of the Scheme of 2015 by the District Authority and even by the State
Authority.

14.  Itisbeing experienced by this Court that many complaints come regarding
poor implementation, corruption and / or irregularities in Schemes like MGNREGA
and Swachh Bharat Mission regarding construction of toilets or non-grant of
amount to the beneficiaries for construction of toilets, etc. and by way of Public
Interest Litigation, people seek Continuing Mandamus from this Court, whereas,
provisions of Act of 1987 and Scheme of 2015 are apparently also available to
address such problems.

15. Clause 10(3) of Scheme of 2015 gives option to choose between the
Persuasion (with the concerned Department) or Petition (to file appropriate legal
proceedings). Here, appropriate legal proceedings may include complaint before
the Lokayukt, if it comes under the purview of said Authority or private complaint
against the erring persons or to file a Petition on behalf of complainant under
Article 226 of the Constitution of India as Public Interest Litigation. It can club
cause of more than one beneficiaries also.

16.  Recently, Ministry of Panchayati Raj, Government of India has undertaken
steps in respect of Online Audit and Social Audit of 20% Gram Panchayats' in
every Janpad Panchayat and therefore, it appears that Government also intends to
make these Institutions more accountable which are having direct bearing over
day to day welfare of people at large. In pursuance thereof, a circular has also been
issued by Panchayat Raj Directorate, Madhya Pradesh, Bhopal dated 17/2/2021
to all CEOs of Zila Panchayats / Janpad Panchayats to organize camps in this
regard.
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17. State Authority may contemplate about preparation of one Software and
Mobile Application ( Mobile App.) for keeping a tab over the complaints received
and their outcome. This Software / Mobile App. may coordinate amongst the
concern departments so that complaints received over the said application (App.)
would be displayed all over. Concerned stakeholders and State Authority / District
Authority would be in a better position to proceed as per the spirit of Act of 1987
and Scheme of 2015. State Authority even has power to make regulations as per
Section 29-A of the Act 1987 to provide for all matters for which provision is necessary
or expedient for the purposes of giving effect to the provisions of Act.

18. Here, in the case in hand, it appears that certain beneficiaries allegedly did
not receive the benefits under Swachh Bharat Mission about construction of
toilets. As per the allegations, neither toilets have been constructed by the concern
authorities nor amount has been transferred in their accounts and it is the allegations
that amount of 93 beneficiaries ( or may be 94) has been siphoned off by Sarpanch
/Panchayat Secretary / Gram Rojgar Sahayak etc. Allegations are prima facie serious
in nature.

19.  This Court cannot go into the authenticity or otherwise of the allegations
at this juncture especially when CEO, Zila Panchayat is seized of the matter vide
show cause notices issued to erring officers / authorities in this regard. Therefore,
at this juncture, any observation would pre-empt the controversy. However,
Collector and CEO, Zila Panchayat, Bhind are directed to look into the allegations
with utmost promptitude and role of concerned Sarpanch, Panchayat Secretary,
Gram Rojgar Sahayak, Supervisor and any other person involved in the transaction /
or having any responsibility under the Swachh Bharat Mission Scheme failed or
acted mischievously be enquired into in accordance with law. If any conclusion
has not been drawn in the enquiry up till now then enquiry be conducted expeditiously
within two months from the date of passing of this order and outcome of the
enquiry be intimated to the office of this Court and office shall place the matter
under the caption “Direction” for perusal of this Court and even if conclusion is
drawn then consequential follow up action be informed to office of this Court.

20.  Before parting, this Court feels it appropriate to give direction to the
District Legal Services Authority to update the contents of different schemes
promulgated under the different provisions of Legal Services Authority Act, 1987
including the Scheme in hand i.e. NALSA (Effective Implementation of Poverty
Alleviation Schemes) Scheme, 2015 and ensure that in their respective
jurisdiction (District) Poverty Alleviation Scheme especially Swachh Bharat
Mission Scheme and Mahatma Gandhi National Rural Employment Guarantee
Act, 2005 (MGNREGA), etc. are being properly executed and intended beneficiaries
get the benefits of the scheme and if any authority refuses to cooperate with the
beneficiary in providing him/ her access to the benefits that she is entitled to under
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any Poverty Alleviation Scheme, then the responsible authority under District
Legal Services Authority (DALSA) shall proactively take care of the situation by
proceeding as per Clause 9, 10 and 11 of the Scheme, 2015.

21. It is further expected from the Authority and its Office Bearers that they
shall constantly organize awareness programmes as well as training programmes
for Panel Lawyers / Legal Volunteers / Para-legal Volunteers as the case may be in
a constructive and proactive manner. The training must sensitize the volunteers /
activists to the notion that they have to act as Healers of the Society looking to the
great responsibility bestowed upon them of Poverty Alleviation. Poverty, which
is a Problem (Social Evil) can be addressed through Law (with its healing touch)
as its solution to achieve the ultimate destination of Development.

22. In view of aforesaid discussion, this Court summarizes the following
directions:-

(1) If, any complaint is received regarding inaction, inappropriate
execution, corruption or any matter related thereto which comes
under the purview of Legal Services Authority Act, 1987 and NALSA
(Effective Implementation of Poverty Alleviation Schemes) Scheme,
2015 then District Legal Service Authority (DALSA) shall
proactively take care of the situation by proceeding as per Clause
9,10 and 11 ofthe Scheme 0f2015;;

(i) State Authority/District Authority may file appropriate legal
proceedings as per Clause 10 (3) of Scheme of 2015 by way of
complaint before the Office of Lokayukt as per relevant provisions
or may file Private Complaint against the erring persons or may
file a petition if subject matter requires so by way of a Public
Interest Litigation under Article 226 of the Constitution of India;

(ii1) State Authority is requested to contemplate for framing of suitable
regulations as per the provisions of Act of 1987, especially under
Section 29-A for effective implementation of different schemes of
Government of India / State Government fall under NALSA
(Effective Implementation of Poverty Alleviation Schemes)
Scheme, 2015. A further request is made to contemplate about
preparation of a Software / Mobile Application (Mobile App.) for
keeping a tab over the complaints received and their outcome; and

(iv) District Authority and its Office Bearers are expected to regularly
organize awareness / training programmes for Panel Lawyers /
Para-legal Volunteers in a constructive and proactive manner to
sensitize them with the notion that they have to act as Healers of
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the Society, looking to the great responsibilities bestowed upon
them. Secretary, SALSA shall coordinate and guide all such
awareness / training programmes.

23.  Consequently, petition is disposed of with a direction to the respondents
especially Collector and CEO, Zila Panchayat Bhind to look into the matter and
complete the enquiry, if not already completed within two months from the date of
passing of this order and if any person is found guilty then consequential follow up
action shall be ensured in accordance with law. If the enquiry is already concluded
then Collector and CEO are directed to place the enquiry report before the office
ofthis Court so that same can be placed before this Court for perusal.

24, Petition stands disposed of.

25.  Acopy of'this order be sent to Principal Secretary, Panchayat Raj, Government
of Madhya Pradesh, Bhopal as well as to Member Secretary, SALSA, Jabalpur for
circulation to all District Legal Service Authorities (DALSA) for sensitization and
implementation of the concept as referred above by this Court.

Order accordingly

L.LL.R. [2021] M.P. 2035 (DB)
WRIT PETITION
Before Mr. Justice Sujoy Paul & Mr. Justice Anil Verma
WP No. 9785/2021 (Indore) decided on 20 July, 2021

KAMLESHWAR DIXIT ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. National Security Act (65 of 1980), Section 3(3) and Constitution
—Article 22 — Covid-19 Pandemic — Blackmarketing of Essential Drug — Held —
In the days of extreme crises, a single act of blackmarketing of essential drug
like Remedesivir is sufficient to detain a person under NSA — Whether a
detenu is a social worker or an advocate is insignificant if his conduct is a
threat to “public order” — Petitioner failed to establish any flaw in decision
making process — Petition dismissed. (Paras15& 19to021)

@ el qver ARFE (1980 BT 65), €T 3(3) Vd WlAETT —
BT 22 — Blfds—19 HETHIT — 31qeq% 319IEr BT Brenrarant — afafaiRa
— A d Hde & fe=l A, wSRifaR SRt smavas Aufey @) sraEemy &1 e
Udhd b ol aafda oI s e sifSif-aw & siavfa fFreg o+ og v«
2 — U frog afd, 9 amifore srfedal AT ifSragadr 81, a8 Jewdl= @ afe
ST ARV Al AaeAT” & forv @axt @ — ) fafvf¥=a &9 &t ufear &
I3 Y Wfid o3 § fawd a1 — gifasr @i |
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B. National Security Act (65 of 1980), Section 3(3) — Doctrine of
Severability — Held — Para 4 of detention order, even if it is erroneous and is
deleted or treated as invalid, contents of rest of the order will be sufficient to
uphold the invocation of power u/S 3(2) of the Act — The invalid para 4 will
not eclipse the entire order. (Paras 11 to 14)

& RIS Y vEr I (1980 @7 65), €I1%T 3(3) — YFHOMIIAT BT
Rrgra — aififaiRa — Ry sqw &1 agef v, wa & 38 Ffeyef 31 v gar
e T 31 A7 Jrde AT AT B, U AR B e AR B aRT 3(2) B
Jifa wIfda &1 sracies Hr vEq & forg At g — 3rde agef d=r wyof
ATQY B YHATIEI TE] BRI |

Cases referred:

W.P. No. 9792/2021 decided on 24.06.2021, W.P. No. 4499/2021 decided
on 09.04.2021, 1960 2 SCR 146, 1966 2 SCR 204, (1976) 2 SCC 495, 2014 (12)
SCC 106, 1974 (3) SCC 601, 2015 SCC OnLine ALL 8706, (1989) 1 SCC 374,
(1986)4 SCC407.

C.P. Purohit, for the petitioner.
Vivek Dalal, Addl. A.G. for the respondent/State.

ORDER

The Order of the Court was passed by
SuUJOY PAUL, J:- This petition filed under article 226 of the Constitution of India
assails the order of District Magistrate, Gwalior dated 14.05.2021 (Annexure

P/1), whereby the petitioner is detained in exercise of power under section 3(2) of
National Security Act, 1980 (NSA Act).

2. In nutshell, the contention of the petitioner as projected by the counsel is
that the petitioner is an advocate practicing at Seoni and Indore. The petitioner
was called by the Special Task Force, Chindwara from where he was taken by the
said force to Gwalior. A false case is lodged against the petitioner at Gwalior. The
petitioner purchased Remdesivir injections for treatment of his father-in-law.
Later on, his father-in-law died because of Corona. The CT scan report, death
certificate and medical documents are filed as Annexure P/2 and 3.

3. Learned counsel for the petitioner submits that the petitioner has been
falsely implicated. Para 4 of the impugned order shows that the same is passed
without application of mind. The reasons assigned in para 4 are without any basis.
The report of Superintendent of Police does not contain any such reason, which
became basis for detention as per para 4 of the detention order dated 14.05.2021.

4. It is further contended by the learned counsel for the petitioner that as per
recent judgment of this Court in the case of Yatindra Verma Vs. State of MP and
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Others passed in WP N0.9792/2021 dated 24.06.2021, the petitioner is similarly
situated in as much as the petitioner therein was a social worker/politician, whereas,
in the instant case, the petitioner is a practicing advocate. Hence, detention of
petitioner is bad in law.

5. Learned Additional Advocate General supported the impugned order and
contended that indisputably para 4 of the impugned order dated 14.05.2021 is
erroneous and is erroneously pasted. As per the return, STF Police Station,
Gwalior got information regarding black marketing of Remdesivir injections. In
turn, the petitioner was arrested and 5 Remdesivir injections were recovered from
him. An FIR in crime n0.16/2020 under section 420, 188 of the IPC, 3/7 of the
Essential Commodities Act and 3 of the Pandemic Act was duly registered at
Police Station STF on 08.05.2021. Further investigation is going on.

6. As per the report of Superintendent of Police, Gwalior, the District
Magistrate took necessary steps and invoked NSA Act against the petitioner.
During the pandemic era, there was severe scarcity of the said injection and the
petitioner's conduct became a threat to the maintenance of 'public order'. Hence,
the impugned order was passed. The ground of detention and intimation regarding
detention order was duly served on the petitioner on 14.05.2021 (Annexure R/3).
Reliance is placed on the order passed by this Court in WP No0.4499/2021 (Kalla
@ Surendra Jat Vs. State of MP and others) decided on 09.04.2021.

7. No other point is pressed by the learned counsel for the parties.

8. During the course of hearing, on a specific question raised from the bench,
learned counsel for the petitioner fairly admitted that he erroneously stated that
the medical documents filed by him are related to the father-in-law of the petitioner.
Para 5.4 of the petitioner shows that the petitioner is unmarried. In reply to another
question from the bench, learned counsel for the petitioner fairly submitted that
his contention is that article 22 of the Constitution of India is infringed because the
petitioner is an advocate and he cannot be detained in this manner under the NSA
Act. To this extent, he placed reliance on the judgment of this Court in the case of
Yatindra Verma (supra).

9. The respondents by filing additional counter aftidavit, clearly averred that
the stand of the petitioner that he was called by the STF, Chhindwara from where
he was taken by the said force to Gwalior is factually incorrect. The petitioner has
been arrested at Gwalior itself.

10.  Indisputably, para 4 of the impugned order dated 14.05.2021 has no
foundation/basis. As per learned counsel for the respondent/State, para 4 is pasted
from some other document because of a typographic error. The contention is
correct because if the order of detention passed by the District Magistrate is read
in juxtaposition to the Superintendent of Police's report, it will be clear like noon
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day that there is no foundation on the strength of which finding of para 4 could
have been recorded. Thus, finding of para 4 is an example of cut/paste syndrome
and non application of mind.

11. The ancillary question is whether because of this erroneous finding
mentioned in para 4 above, the entire order dated 14.05.2021 needs to be axed. A
careful reading of para 3 and 5 shows that the main reason to detain the petitioner
is that 5 Remdesivir injections were found in unauthorized possession of the
petitioner. The order passed under the NSA is preventive and not punitive in
nature. This Court is not obliged to give any finding on the correctness of the
allegations against the petitioner because trial against him is pending and any such
finding may have an impact on the trial. In Yatindra Verma (supra), this Court held
that activity like black marketing the Remdesivir injections has an adverse impact
on “public order” and for this reason section 3(2) of the NSA Act can very well be
invoked. If para 3 of the detention order is conjointly read with the S.P's report, it
will be clear that the findings are similar and the main reason of detention is black
marketing and possession of 5 Remdesivir injections.

12.  Reverting back to the ancillary question aforesaid, the interesting
conundrum is whether the entire order dated 14.05.2021 is liable to be jettisoned if
part ofitis found to be erroneous or without basis.

13. This point is no more res-integra. The Apex Court laid down the Doctrine
of Severability on the anvil of which the impugned order can be tested. In 1960 2
SCR 146 (Y.Mahaboob Sheriff Vs. Mysore State Transport Authority), the Apex
Court held that it is open to sever the illegal part of the order from the part which is
legal. This principle was followed in 1966 2 SCR 204 (R. Jeevarantnam Vs. State
of Madras). It was held that two parts of composite order are separable. The first
part of the order operates as a dismissal of the appellants as from October 17,
1950. The invalidity of the second part of the order, assuming this part to be
invalid, does not affect the first part of the order. The order of dismissal as from
October 17, 1950 is valid and effective. The appellant has been lawfully dismissed,
and he is not entitled to claim that he is still in service. The same principle was
followed in (1976) 2 SCC 495 (State of Mysore Vs. K. Chandrasekhara Adiga). It
was clearly held that where valid and invalid portion of the order are severable, the
test is whether after excision of the invalid part, the rest remains viable and self-
contained. The deletion cannot render rest of the order illegal or ineffective if it
can survive independently and found to be valid. In 2014 (12) SCC 106 (State
Bank of Patiala Vs. Ram Niwas Bansal), it was again held that two parts of the
order are clearly severable assuming that second part of the order is invalid. There
is no reason that the first part of the order should not be given the fullest effect.
Reliance can be placed on another judgment of Apex Court in the case of Gujarat
Mineral Development Corporation Vs. P.H Brahmbhatt reported in 1974 (3) SCC
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601. Pertinently, Allahabad High Court in Gajendra Prasad Saxena, VS. State of
UP reported in 2015 SCC OnLine ALL 8706 applied the Doctrine of “Partial
Quashing” and opined that the principle of unconstitution provision of a statue
being severed and struck down leaving other parts untouched is well known. The
said principle of severability has been extended to administrative orders also.

14.  Ifthe Doctrine of Severability is applied on the impugned order, it will be
clear that even if para 4 is deleted or treated as invalid, the contents of rest of the
order will be sufficient to uphold the action under the NSA. In other words, if para
4 of order is treated as invalid portion of order, after excision of this invalid part,
the remaining part is found to be self-contained and can be a reason to uphold the
invokation of power under section 3(2) of the NSA. Thus, two parts of the order
are severable. The invalid para 4 will not eclipse the entire order dated
14.05.2021.

15. Thus, we are not inclined to set aside the order dated 14.05.2021, merely
because para 4 of the said order is perverse and without any basis. The judgment
of this Court in Yatindra Verma (supra) was pressed into service by contending
that the petitioner therein was a social worker, whereas, the petitioner herein is an
Advocate. Thus, they are similarly situated. We do not see any merit in this contention.
Interference in Yatindra Verma (supra) was not made because of social status of
the petitioner. Whether a detenue was a social worker or an Advocate is insignificant
ifhis conduct is a threat to “public order”.

16.  The Supreme Court answered an interesting and challenging conundrum
relating to maintaining balance between the liberty and license in most
appropriate words in certain judgments which are as under:-

“K.K. Methew, J. in 1975 (Supp.) SCC 1 (Smt. Indira
Nehru Gandhi vs. Raj Narain) stated that the major problem of
human society is to combine that degree of liberty without
which law is tyranny with that degree of law without which
liberty becomes licence; and the difficulty has been to discover
the practical means of achieving this grand objective and to find
the opportunity for applying these means in the ever shifting
tangle of human affairs.” (para 318)

(Emphasis supplied)

17.  Justice M.N. Venkatchaliahin (1989) 1 SCC 374 (Ayya (@ Ayub vs. State of
UP and Anr) held as under:-

............. the actual manner of administration of the law of
preventive detention is of utmost importance. The law has to be
justified by the genius of its administration so as to strike the
right balance between individual-liberty on the one hand
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and the needs of an orderly society on the other. But the
realities of executive excesses in the actual enforcement of
the law have put the courts on the alert, ever-ready to
intervene and confine the power within strict limits of the
law both substantive and procedural. The paradigms and
value judgments of the maintenance of a right balance are
not static but vary according as the "pressures of the day"
and according as the intensity of the imperatives that justify
both the need for and the extent of the curtailment to be
individual liberty. Adjustments and readjustments are constantly
to be made and reviewed. No law is an end in itself. The "inn that
shelters for the night is not journey's end and the law, like the
traveller, must be ready for the morrow." (para 14)

(Emphasis supplied)

18.  Justice Savyasachi Mukherjee in (1986) 4 SCC 407 (Raj Kumar Singh vs.
State of Bihar) held as under:-

“Preventive detention as reiterated as hard law and
must be applied with circumspection rationally, reasonably
and on relevant materials. Hard and ugly facts make
application of harsh laws imperative.”

(para 22)
(Emphasis supplied)

19.  Thesecond wave of Covid-19 was very fatal and there was severe scarcity
of Remdesivir injections, oxygen, beds, hospital facilities, medicines etc in most
of the major towns of the province. This grave situation of pandemic, threatened
the humanity after almost 100 years from the previous pandemic of Spanish Flu,
which broke out in 1918-1920. In the days of extreme crisis, a single act of black
marketing of an essential drug like Remdesivir is sufficient to detain a person
under the NSA Act. This court has already taken this view in Yatindra Verma
(supra). In another case, WP No.11008/2021 (Ram Avtar Vs State of MP), this
Court opined as under :-

16) The last submission was that petitioners did not have
any past record. This aspect was also dealt with in explicit
manner in the case of Manikant Asati (supra). In para 8 & 9 of
said order, this Court made it clear that in an extraordinary crisis
like Covid-19 pandemic, a singular act of blackmarketing can
attract the Blackmarketing Act for the purpose of detention. The
pandemic of this magnitude came in 2019 after more than 100
years from the previous pandemic of Spanish Flu which
threatened the humanity in the year 1918. Thus, question of
availability of any past record in a case of this nature is
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insignificant. Hence, this point raised by petitioners also cannot
cutany ice. In Ayya Ayub (supra), the Apex Court visualised the
requirement of maintenance of a right balance and opined that
principles relating to said balance are not static but vary
according to the pressures of the day and according to the
intensity of imperatives that justify both the need for and the
extent of curtailment of the individual liberty. The impugned
order of detention takes into account pressures of the day and
assigns justifiable reasons for detaining the corpus. In this
factual backdrop, we find no reason to interfere in the matter.”

Emphasis Supplied

20.  The petitioner has failed to establish any flaw in the decision making
process pursuant to which the impugned order dated 14.05.2021 is passed. In
absence thereof, no case is made out for interference.

21.  Thepetition fails and is hereby dismissed.

Petition dismissed

I.L.R. [2021] M.P. 2041 (DB)
WRIT PETITION
Before Mr. Justice Sujoy Paul & Mr. Justice Anil Verma
WP No. 17290/2020 (Indore) decided on 22 July, 2021

MOHAMMAD SULTAN KHAN ...Petitioner
Vs.
UNION OF INDIA & ors. ...Respondents
(Alongwith WP No. 18637/2020)
A. Constitution — Article 226 — Tender — Review of Decision —

Decision of disqualification of Respondent No. 4 was reviewed by Committee
and his bid was accepted — Held — In absence of enabling provision, decision
to review the previous decision was wholly impermissible — No reasons assigned
in minutes as to what compelled the committee to review the decision — Such
decision to review is arbitrary, unjust, unreasonable and attracts Wednesbury
Principles — Contract given to Respondent No. 4 set aside — Respondents directed
to consider claim of petitioner— Petition allowed. (Paras 18t020)

».  WRErT — sgTT 226 — [Afdsr — fafreay &1 yafdelaT -
afify g1 yceft . 4 @) FREar & fafreay &1 gafdaie= fear = va saa)
gl Hier @1 18 ot — FffgiRa — Jmeder Sudg & IvE +, gd
fafreaa &1 gafdarea s &1 faofa goiaan segaa o — afafa <t fafeay
&1 gAfdais &3 3 g1 qreadr off 39 IR ¥ Friga § 18 R 3
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R — gAfddiea &1 Sad fafreaa a=mmEn, sgfad, sgfaayad @ vd dsaed
Rrgra &1 arefifa oxar @ — yaeft ». 4 &1 & 13 Gfagr surea — ggeffror
31 AT B <19 R AR B 2 R fear = — afae d9R |

B. Constitution—Article 226 — Interference in Contractual Matter—

Scope & Jurisdiction — Held — Interference can be made in contract matters if
decision making process is arbitrary, capricious and hits Wednesbury principles.

(Para 13 & 19)

@ gieurT — sg@eT 226 — WlAcid AT # gvaely — Fifta g
aferpiRar — afifeiRa — wfaer amal § sxaely fear o goar @ af
fafreea &) yfear e, srgfaa @ vd dsawed Rigial & ywifdga sl 2 |

Cases referred:

(1971) 3 SCC 844, APOT No. 344/2013 decided on 07.08.2013 (Calcutta
High Court), (2000) 2 SCC 617, (2001) 2 SCC 451, (1978) 1 SCC 405, (2007) 14
SCC 517, (2020) 16 SCC 759, (1985) 1 AC 374, (1994) 6 SCC 651, (2015) 15
SCC 137, (1979) 1 SCC 489, (1997) 1 SCC 53, (2012) 5 SCC 443, (2013) 5 SCC
252,(1993) 1 SCC 44, (2005) 6 SCC 138, (2012) 8 SCC 216, (2016) 14 SCC 172,
(1999) 1 SCC 492, (2007) 8 SCC 1, (2014) 3 SCC 493, (2014) 11 SCC 288, 2021
(1)JLJ 582.

Arjun Agrawal, for the petitioners.
Himanshu Joshi, for the official respondent.
None, for the private respondents despite service.

ORDER
(Heard through Video Conferencing)

The Order of the Court was passed by :
SuJOY PAUL, J. :- In these petitions, the parties are at loggerheads on the validity
of decision of the respondents in accepting bid of private respondent after
declaring him as disqualified. It is further prayed that since petitioners are the
lowest bidders and qualified the technical bid, they may be awarded the tender.
Since both the petitions are similar, on the joint request of the parties, the matters
were analogously heard and decided by this common order.

2. Facts are taken from WP No.17290/2020.

3. The respondent/department issued a notice inviting tender (NIT) on
26/06/2020 (Annexure P/5) for transport of posts on the route Indore to
Burhanpur. It was pointed out that the only difference in the connected matter is
that the route involved therein is different. The petitioners, respondent No.4 and
other persons submitted their tender submission form. The petitioners duly
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submitted their signed tender documents. Petitioners duly filled up all the relevant
columns of the prescribed tender form. They furnished the necessary information
against relevant columns and also filed supporting documents which is evident
from a bare perusal of Annexure P/6, P/7 & P/8. It is pointed out that respondent
No.4 also submitted his signed tender document (Annexure P/10). However, he
did not submit the details of proposed vehicles which was the heart and soul of the
tender because tender was for transfer of posts. The relevant page of tender
document (Page-113) was left blank and no vehicle details have been provided by
respondent No.4. In addition, respondent No.4 submitted an affidavit stating that
if his bid is accepted and in turn, tender is awarded to him, respondent No.4 will
provide a new vehicle for the purpose of fulfilling the mandatory requirement/
eligibility criteria of the tender.

4. Shri Arjun Agrawal, learned counsel for petitioners submits that technical
bids were opened on 28/07/2020 and respondent No.4 was found to be
disqualified in the technical bid because he did not provide details of vehicle and
stated in the affidavit that new vehicle will be provided if contract is awarded to
him. Criticising the impugned minutes dated 07/10/2020 (Annexure P/13), Shri
Agrawal urged that the technical bid of private respondents were rejected on
28/07/2020, but for no valid reasons, the said decision was reviewed without
therebeing any enabling provision for review and respondent No.4 was permitted
to participate in further tender process. In reply the respondents supported their
action by contending that respondent No.4 furnished vehicle details with the bid,
but since documents were not legible, he produced legible copies of said
documents and, therefore, on 07/10/2020, the technical bid was reviewed.

5. The petitioners raised their eyebrows on such review by contending that :-

1) there exists no enabling provision to review a decision and
hence such review is impermissible and runs contrary to the
judgments of Supreme Court reported in (1971) 3 SCC 844 (Patel
Narshi Thakershi & Ors. vs. Shri Pradyuman Singhji Arjunsinghji).
Reliance is placed on Division Bench judgment of Calcutta High
Court in APOT No.344/2013 (Electrosteel Castings Ltd. vs. Kolkata
Municipal Corporation & Ors.) decided on 07/08/2013.

ii) In contract matters, interference can be made if the procedure of
taking decision is arbitrary and faulty. The impugned decisions in
these cases are irrational, arbitrary and malicious in nature. Reliance
isplaced on (2000) 2SCC 617 (Air India vs. Chochin International
Airport Ltd.) and (2001) 2 SCC 451 (WB. State Electricity Board
vs. Patel Engineering Co.).

iii) If the impugned order/minutes do not contain the reason for
review i.e. providing legible documents at subsequent stage, this
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defence taken for the first time by way of counter affidavit in the
Court cannot be entertained as per Constitution Bench judgment of
Supreme Court in (1978) 1. SCC 405 (Mohinder Singh Gill vs. Chief
Election Commissioner),.

6. In nutshell, Shri Agrawal, learned counsel for the petitioners submits that
after having declared respondent No.4 as ineligible at the stage of technical bid, it
was no more open to the respondents to review their decision. Moreso, when there
exists no enabling provision and no valid reason for undertaking the said exercise.

7. Countering the said argument, Shri Himanshu Joshi, learned counsel for
the Department supported the impugned decision and award of contract in favour
ofrespondent No.4. He submits that although on 28/07/2020, the respondent No.4
was held to be disqualified at the stage of examining the technical bid, he was
found to be eligible subsequently on 28/07/2020. The decision to review was
taken by the Department pursuant to the direction of Chief Post Master General.
He submits that review committee's decision dated 07/10/2020 (Annexure R/4) is
in consonance with law. There is no fault in the process adopted by the
respondents. By placing reliance on (2007) 14 SCC 517 (Jagdish Mandal vs. State
of Orissa & Ors.) and (2020) 16 SCC 759 (Bharat Coking Coal Limited & Ors. vs.
Amr Dev Prabha & Ors.), Shri Joshi urged that the scope of interference in Article
226 of Constitution in contractual matters is limited. In absence of arbitrariness,
malice or any serious flaw in the process in which decision is taken, interference is
not warranted. The petitioner in his E-mail (page-149) and in Annexure P/5 dated
26/06/2020 himself accepted that relevant papers of respondent No.4 were made
available to the department after opening of technical bid. Thus, no fault can be
found in the impugned minutes and consequential award of contract to the private
respondents.

8. Nobody appeared for private respondents in both the cases in spite of due
service of notice.

9. Parties confined their arguments to the extent indicated above.

10.  We have bestowed our anxious consideration on rival contentions and
perused the record.

11.  Before dealing with rival contentions we deem it proper to remind ourselves

with the scope of judicial review in contractual matter. Lord Diplock stated in
(1985) 1 AC 374, at 415 (Council of Civil Services Union vs. Minister for Civil
Services):-

....... one can conveniently classify under three heads
the grounds on which administrative action is subject to control
by judicial review. The first ground I would call 'illegality', the

19

second 'irrationality' and the third 'procedural impropriety'.
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12.  In Council of Civil Services Union (supra), Lord Diplock has suggested a
three-fold classification of the various grounds on which an administrative decision
can be reviewed by a court. These grounds are:

(i) 'llegality' which means that the “decision-maker must
understand correctly the law that regulates his decision-making power
and must give effectto it”.

It means that the decision-maker must keep within the scope of
his legal power. Illegality means that the decision-maker has made an
error of law; it represents infidelity of an official action to a statutory
purpose. Such grounds as excess of jurisdiction, patent error of law, etc.
fall under the head of “illegality”.

(i1) 'Irrationality' denotes unreasonableness in the sense of
Wednesbury unreasonableness.

(ii1)) Procedural Impropriety- The expression includes failure
to observe procedural rules including the rules of natural justice or
fairness wherever these are applicable.”

The Supreme Court followed the dictum of Lord Diplock in Council of
Civil Services Union (supra) in Tata Cellular vs. Union of India, (1994) 6 SCC
651.

13. The Apex Court in catena of judgments held that the judicial review of a
contractual matter is permissible on certain parameters. In 7ata Cellular (supra)
and Elektron Lighting Systems (P) Ltd. vs. Shah Investments Financial
Developments & Consultants (P) Ltd.,(2015) 15 SCC 137, the Apex Court opined
that the judicial review in contract matter is permissible if action impugned is
shown to be arbitrary. In Ramana Dayaram Shetty vs. International Airport
Authority of India, (1979) 1 SCC 489, Dutta Associates (P) Ltd. v. Indo
Merchantiles (P) Ltd., (1997) 1 SCC 53, Heinz India (P) Ltd. v. State of U.P,
(2012) 5 SCC 443 and Kalinga Mining Corpn. v. Union of India, (2013) 5 SCC
252, the Supreme Court ruled that if decision making process or the decision is
unreasonable, interference can be made even in contractual matters. In Sterling
Computers Ltd. v. M & N Publications Ltd., (1993) 1 SCC 44, Master Marine
Services (P) Ltd. v. Metcalfe & Hodgkinson (P) Ltd.,(2005) 6 SCC 138, Michigan
Rubber (India) Ltd. v. State of Karnataka, (2012) 8 SCC 216 and State of
Jharkhand v. CWE-SOMA Consortium, (2016) 14 SCC 172, the Wednesbury
principle is also applied to test the decision making process adopted in a
contractual matter. Reference may be made to Raunaq International Ltd. v. 1. V.R.
Construction Ltd., (1999) 1 SCC 492, Air India Ltd. v. Cochin International
Airport Ltd.,(2000) 2 SCC 617, Jagdish Mandal v. State of Orissa,(2007) 14 SCC
517, Reliance Energy Ltd. v. Maharashtra State Road Development Corpn. Ltd.,
(2007) 8 SCC 1, Sanjay Kumar Shukla v. Bharat Petroleum Corpn. Ltd., (2014) 3



2046 Mohammad Sultan Khan Vs. Union of India (DB) LL.R.[2021IM.P.

SCC 493 and Siemens Aktiengeselischaft & Siemens Ltd. v. DMRC Ltd.,(2014) 11
SCC 288, wherein Apex Court opined that apart from the facets of arbitrariness,
unreasonableness and parameters relating to Wednesbury principles, the public
interest element is also an essential facet which can be looked into in a contractual
matter. (See also Krsnaa Diagnostics Pvt. Ltd. v. State of M.P[2021 (1) JLJ 582]).

14.  Inview of principles laid down in aforesaid cases, it is to be seen whether
impugned decision taken by respondents is legal and justifiable. Indisputably, in
the instant case when technical bid of candidates were opened on 28/7/2020, the
respondent No.4 was held to be disqualified. He was found to be disqualified
because of not fulfilling the requirement of Clause 8 of NIT which reads as under:-

“8. The make and model of the vehicle should be
specified separately. Copies of registration certificate, fitness
certificate and insurance should be enclosed along with
technical bid. All the vehicles must have valid road permit to run
in the territory of Madhya Pradesh.”

(emphasis supplied)

15.  The respondent No.4 admittedly did not furnish the necessary
informations regarding vehicles in the relevant columns of his tender form which
is evident from a plain reading of his form and more particularly Annexure III of
the prescribed form (Page 113). In this form he was required to provide following
informations:-

Details of the Vehicle

(1) Type of vehicle
(i1) | Make and Model

(ii1) | Year of manufacture

(iv) | Registration No./Date

(v) | Type of fuel used

(vi) | Fitness/Road worthiness

(vii)| Insurance validity of the vehicle

(viii] PAN No.

(ix) | GST No.

(x) | Annual turnover 2017-18

(xi) | Annual turnover 2018-19
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16. The affidavit of respondent No.4 (page 136) clearly establishes that he
intended to provide details of vehicle only when his bid is accepted. For this
reason, admittedly the respondent No.4 was not found to be eligible. However, the
three members review committee on 7/10/2020 took the impugned decision.
Relevant portion of which reads as under:-

“STRE fhd T TSl & IR W fAfagrei &1 faaver aw
fore ¥ g5 {1 U gt 06 FIITRIT H ¥ qraT SIAUIE, 95 3Rfd~<
[I8R, SIT GICRIT, AUt Ud HdIR SeRUTgord, 115 oI, W9 urdh
DI, AR — 452002 FRT UK FIaT, Tl & AghHd qel urdl
TN Rife FMfereal gRT IRGd = 95 & R 9= Afder
Whd 8H R _SHd gRI_TI1_d6d_Bd PRd ST BRIl
weda &1 =Y &, siefe Ffasr s &) wal @ dia daa
SUa ared & ferd g ffaer ufear § wrr foran sim waar
2

UeR 3fefleTh STHER $aR Sl Ud #fl MUt Holleal, Hsli®
EIIHRI (SB) HRITeR URTHARER SIFRA $aR &3 BT oWl U3
S 13,/ ATHATITH / SER—IREMYR / JAFST /2019-21 AR
faTi® 06.10.2020 & TRART H 3T f&{d 07.10.2020 ®T ARFT B
TR gRT 31efeTdh Nl ST WAl AR B BTy H SR BIhv
TDBTD! dlell & PRIge faid 28.07.2020 BT G1: FHIEAT BT T
TAT 1efNeTH Xl ST HAT MTS! HSA IGR BT SR &I BT
& UF FHIG Hed—14 /16 / aR—gREMYR / =—1I, &1 23.09.
2020 ¥ fo ¥ e & gRuted § fAfaerer e o<Ue, 95
sRfa fagR, qrT Faforan, Widrel &1 (fdaT &1 enfie = gv
THBTp! diell &I g1: N srRiged 9Nl fear T foras
IR R fAfagredal 4R sexysid, 115 €1, A9 e
DI, 3SR — 452002 Bl Bisdx AY G} uiga fHfagrsn a1
ABITDI qiell SuYad AT MY, RTAHT f[GaR0T [ FTaor
(Trpferee) # gfRRfa & 1

17.  Aplain reading of the aforesaid paragraphs makes it clear that technical
bid of respondent No.4 was not found to be in consonance with conditions of NIT
because he intended to provide details of vehicle after getting the contract. This
decision was reviewed by three member committee but no enabling provision of
review was shown to this court. The division bench of Calcutta High Court in
Electrosteel Castings Ltd (supra) opined as under:-

“In_the absence of any power reserved by the
Corporation in terms and condition of NIT to review its
decision, we are of the considered opinion that it was a
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misadventure on the part of the Corporation to make
aforesaid concession which it could not have defended on
merits and it was also incumbent upon the Single Bench to
go into the legality of such concession. Concession could
not have been made in respect of mandatory terms and
conditions of the tender. It would be discriminatory to
permit at a subsequent stage, such a waiver of a mandatory
technical qualification due to subsequent event.
Particularly in process of tender question of eligibility is to
be examined with respect to a particular date.”

(emphasis supplied)

18. In absence of showing enabling provision, the decision to review the
previous decision dated 7/10/2020 was wholly impermissible. Moreso when no
reasons are assigned in the minutes dated 7/10/2020 as to what necessitated the
committee to review the previous decision and treat respondent No.4 as eligible.
In other words, the impugned minutes nowhere shows that the relevant
documents of respondent No.4 were received by the Committee subsequently
which compelled them to review the decision. This defence is taken for the first
time in the reply filed before this Court. In Mohinder Singh Gill Vs. Chief Election
Commission (supra), the Apex Court opined as under:-

It T Public orders, publicly made, in exercise of a
statutory authority cannot be construed in the light of explanations
subsequently given by the officer making the order of what he meant
or of what was in his mind, or what he intended to do. Public orders
made by public authorities are meant to have public effect and are
intended to affect the actings and conducts of those to whom they are
addressed and must be construed objectively with reference to the
language used in the order itself.

Orders are not like old wine becoming better as they grow
older.”

(emphasis supplied)

19. In view of above judgments of supreme court it is clear that interference
can be made in contract matters if decision making process is arbitrary, capricious
and hits Wednesbury principles. The condition No.8 of NIT makes it obligatory
for the bidder to furnish the details regarding make and model of vehicle. In
addition, the copies of registration certificate, fitness certificate, insurance etc
were required to be enclosed with the Tender form. As noticed, the necessary
informations were not furnished by respondent No.4 as per Annexure III of tender
document. His affidavit leaves no room for any doubt that he intended to provide
details of vehicle after getting the contract. This clearly runs contrary to condition
No.8 of NIT. The action of respondents in reviewing the previous decision
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without any enabling provision and for no valid reason cannot be countenanced.
In our considered opinion, the respondent No.4 was rightly held ineligible in the
meeting held on 28/7/2020 and decision to review the same is arbitrary, unjust,
unreasonable and attracts Wednesbury principles. The decision making process is
certainly arbitrary and runs contrary to Clause 8 of the NIT. Thus, the impugned
decision in both the cases whereby respondent No.4 was held to be eligible needs
to be interfered with. Consequently, the contracts given to respondent No.4 also
deserve to be set aside.

20. The petitioners have pleaded that they were the lowest bidder if
respondent No.4 is excluded. Shri Himanshu Joshi did not dispute the same
during the course of arguments. Thus, while setting aside the impugned decision
dated 7/10/2020 and contracts given to respondent No.4 in both the cases, we
deem it proper to direct the respondents to consider the claim of petitioners for
grant of contracts. The entire exercise be completed within 30 days from the date
of production of copy of this order.

21. The petitions are allowed.

Petition allowed

I.L.R. [2021] M.P. 2049
WRIT PETITION
Before Mr. Justice Sanjay Dwivedi
WP No. 3658/2021 (Jabalpur) decided on 24 August, 2021

AMIT CHAURASIA ...Petitioner
Vs.
STATE OF M.P. & anr. ...Respondents

A. Civil Services (Classification, Control and Appeal) Rules, M.P.

1966, Rules 10, 14 & 15 and Constitution — Article 311(2)(b) — Punishment of
Dismissal — Dispensing with Departmental Enquiry — Grounds — Lady
constable lodged FIR against male constable (petitioner) u/S 452, 354, 354-
Gh,376 & 506 IPC — Petitioner dismissed from service without departmental
enquiry on ground that calling prosecutrix in enquiry would tarnish her
image, dignity and respect — Held — Lady constable who can file FIR and
would appear before Court, there should be no hitch while appearing in
enquiry that too before police officers — Reason assigned for dispensing with
regular departmental enquiry is unreasonable and unjustified — Article
311(2)(b) cannot be applied — Impugned order of dismissal set aside —
Petition allowed. (Paras9,10,13 & 14)

@. Rifaer dar (affevor, fAaFor siv srfier) fAam, 7.9, 1966, a7
10, 14 T 15 U9 W38T — 37285 311(2)(b) — gaYla &1 gvs — fqurfg wira &
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Sfirgfad — sirerre — Afedn IRe® 1 Y&y AREASD (A1) B fa6g ©RT 452, 354,
354—Gh, 376 9 506 WI.S. €. & 3 YH a1 yfd< o fuar — arh &1
faurfia e f&@d 991 39 uR W= 991 9 ye=yga f&ar @ 6 afra a1
g 4 g 9 9@l 8fd, TRar 3 9= welia s — aiftrfreiRa — afgen
JAREAD Sl Y JAT YIS YR B Dbl 2 IR A-TAI S q9eT Iuferd
sifl, d &9 ¥ SuRerd 89 § @13 srsdad <18 s+ =ifzy, 98 N gfew
AfreIRAT & wwer — fFrafa faurfia sia 9 sifnaa - 2q e /™ R,
gfeyad 9 mRAYel @ — ge8T 311(2)(b) @y & fHar o "dHar —
ISR BT e fid Qe R — ATFasT 49X |

B. Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 10 & 14 — Major Punishment — Departmental Enquiry — Held —
Major punishment like dismissal from service can be inflicted after conducting
a regular departmental enquiry as per provisions of Rule 14 of the Rules of
1966. (Para11)

. Rifaer dar (affevor, [aFor siv sidfia) a9, 7.9, 1966, a9
10 9 14 — &7 v — fqurfig aira — afifaiRa — a1 9 ve=gfa o g=
TUs I, 1966 & AT & AW 14 @& Sudel @ R Fafa fauria g
Harferd d3- & u¥Ard faam s anfey |

C. Constitution — Article 226 — Dismissal — Judicial Review —Scope
—Held—Apex Court concluded that dismissal without conducting a departmental
enquiry on the ground of being not reasonably practicable, is open for judicial
review — Petition maintainable. (Para12)

T, WIaErT — aIge8T 226 — yald — <% yafdaresT — ifta
— affetRa — waf=a ~mareas = frsefifa fear f$ gfeaygea o @ @aeRse
81 @ AR W, faurfia sira darfed fad faam ve=gfa, =nf¥e gafdais
g Gell @ — Fifaer givvfia 2 |

Casesreferred :

(1985) 4 SCC 252, (1987) Supp SCC 164, (2000) 10 SCC 196, (1996) 3
SCC 753, (2005) 11 SCC 525, (1993) 4 SCC 269, (1991) 1 SCC 362, (2003) 9
SCC75.

Sanjeev Chansoriya, for the petitioner.
Ankit Agrawal, G.A. for the respondents/State.

ORDER

SANJAY DWIVEDI, J. :- Since the pleadings are complete and learned
counsel for the parties are ready to argue the matter finally, therefore, it is heard
finally.
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2. By the instant petition filed under Article 226 of the Constitution of India,
the petitioner is questioning the legality, validity and propriety of the order dated
02.02.2021 (Annexure-P/2) whereby as per the provisions of Article 311(2) (b) of
the Constitution of India, he has been dismissed from service and also challenging
the order 06.02.2021 (Annexure-P/3) whereby he has been directed to vacate the
Government Quarter as allotment made in his favour was cancelled in pursuance
to his dismissal from service.

3. The facts of the case in nutshell are that the petitioner was initially
appointed on the post of Constable and was posted at Police Station Kotwali,
District Sagar. Thereafter, on a complaint made by a lady constable namely Sonali
Nayak, an FIR vide Crime No0.07/2021 was registered against the petitioner in
Mahila Police Station, District Sagar on 21.01.2021 (Annexure-P/4) for the
offence punishable under Sections 452, 354, 354-Gh, 376 and 506 of the Indian
Penal Code and pursuant thereto, the petitioner was arrested and sent to jail. In
view of the said complaint, the petitioner was placed under suspension and thereafter,
respondent No.2/ Superintendent of Police exercising the powers provided under
Article 311(2)(b) of the Constitution of India, dismissed the petitioner from
service vide order dated 02.02.2021 (Annexure-P/2) observing therein that the
conduct of the petitioner has stigmatized the image of the Police Department. It is
also observed by respondent No.2 that the manner in which the petitioner
committed the crime, there was no reason for conducting any departmental
enquiry and call the prosecutrix as a witness in the enquiry as that would adversely
affect her dignity and image in the society. Consequently, vide order dated
06.02.2021 (Annexure-P/3), the allotment of Government Quarter No.C-05 made
in the petitioner's favour was cancelled and directing him to vacate the said
premise.

4. Learned counsel for the petitioner submits that the challenge is founded
mainly on the ground that the order of dismissal from service has been passed in
violation of principle of natural justice and contrary to the law for the reason that
the petitioner being a civil servant and a regular employee of the Police Department,
cannot be dismissed without conducting a regular departmental enquiry. More so,
the provisions of Article 311(2)(b) of the Constitution of India are not applicable
in the petitioner's case and the reason assigned in the order for not conducting the
regular departmental enquiry is not only unreasonable but also unacceptable
which makes the order vitiate and as such, it is claimed that the impugned order
dismissing the petitioner from service deserves to be quashed.

5. Per contra, learned Government Advocate has supported the order of
dismissal and stated that the provisions of Article 311(2)(b) of the Constitution of
India have rightly been applied while removing the petitioner from service.
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6. Considering the rival submissions made by learned counsel for the parties
and on perusal of the record, the core question which crops up for consideration is
as to whether under the existing circumstances, the power exercised by respondent
No.2 and the reason assigned in the impugned order for not conducting the regular
departmental enquiry is valid, acceptable and approves the decision for dispensing
with the regular departmental enquiry or not?

7. The hub of the argument on behalf of the petitioner is that merely on the
ground of registration of an offence, the petitioner who was a regular employee of
the Police Department, could not be removed from service that too without
conducting any departmental enquiry. Further, the reason assigned for dispensing
with the departmental enquiry and for not following the principle of natural
justice is not justified. The relevant portion of the impugned order which contains
the reasons for not conducting the regular departmental euqiry reads thus:-

“fcifad oTReTd & faeg T Afgel i goliag 3TuxTe
# faaes qof &1 S a1e™ i 05 /21 1w 28.01.
21 I YT T ST ot © | SURIET (R d1 gRRerfer
JUARY 3TR.1029 AT ARRTAT B ATARTS ATARIDGT,
SRR Ud e Hedl & €0 $I UaRid Hal o |
STUATRY 3TRETd Yo favTT @t SIenRid aT & Jew &
ST STRIT AT @ HHGIR a1 Ud ARSATsl Bl JR&T g
SHP THE BT Ul 9 @ I Fefed ® | ey
3TRETdH §IRT Yol TS+ oi¥ GRIET oI IR §RITedYdd
RfSdT & aT & 3fex S IR °Gfed HRAT, SHD!

RIS ATFRIGAT DI Ube HIAT 2 | 59
JhRUT H U] AReTH & faog TR § Aot 89 &
e fadeT § TAT URT 164 STHT. AT AT & HAHET
TelRfd 8 & SWid N um uwgd far w2
AN REH B AT & T RATS T I B A
I 3O U&T X@ BT IqAR UTT 3N B | §H UhvoT H
JUARI AREAD & AT Al B FlIdhel MR & Haeg H
gelRid B9 drell o e ORI AR H A
BN AT B S _UBRU H MRIED faame @&
AR fosl o ST &1 durfe SR Ud a8k
siferer =181 & vd difsa afgen &1 favria Sig # ey
Ui B dod BRA | Ul @ 9= vd gfossr )
Ufihe T Ted &l QX U1 B | 37 39 YRl A
JORTISE fadedT & UTe 1ed 7 yrarfiss ofia 9 fefad
3TN 3TR. 1029 3T ARRIAT §RT USRI HaraRoT goid:
W g3l ©| TN MdamR1020 siff @RRwT @,
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JATHR SI TATE STURTY # Wfere Brane ot feg <&+
W, IFD! Yo ARSI & wU § Ugd, U DI TRAT g
fMmia gfasT &7 Fetfda &0l | s9a AR dar H
e d® gford e & U § I\d gRT WiRRT @7
qfr 4 I|d UeT H AIed 7 =g &9/ G 37efdl
A S wU I U Bl faaRe H w@hd g

BIAR BT o1 H A1 9T I | gier ST & wu H
e amRerd gIRT MR WU ¥ SuRTaRT gIoTd TURTET Bl
RGPS EENINC IS BRI CIV IS AR B AR G D]
i uftreT @ wfer R ufdaed oM geq @ g
HATIT 8 | TATHR oi TR STIRTeT # AT 819 o
e’ & A1 TR Bl 9™y § |rdwife el H gior
AT B SURI W, A Afgel avf & 7 H SRIRET BT A1
TAT Yfeld 91 Bg Ufiidel HIRUIT 6T JqAR I+ BITT |

ara: feifdd omRed 1020 ffd IRRET & ug @
BRI & WU H Gferd 3fefleTdh bl UTa, WA
GIAe & 3Tge0s 311 (2) & URTqd Ieaiiad URT (@) 4
T STfed Ud afofd ufbar & drel= &, 99 TS o) 814
@ e 9, sR&E® 1029 Affa ARAEAT 31, “yferw
41 & 9@’ (Dismiss From Service) faar SIam g |
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It is worthwhile to go through the relevant provisions of Article 311(2)(b)
of'the Constitution of India, which read as under:-

“311. Dismissal, removal or reduction in rank of persons
employed in civil capacities under the Union or a State.—(1)
No person who is a member of a civil service of the Union or an
all-India service or a civil service of a State or holds a civil post
under the Union or a State shall be dismissed or removed by an
authority subordinate to that by which he was appointed.

[(2) No such person as aforesaid shall be dismissed or
removed or reduced in rank except after an inquiry in which
he has been informed of the charges against him and given a
reasonable opportunity of being heard in respect of those
charges ’[***]:

[Provided that where it is proposed after such inquiry, to impose
upon him any such penalty, such penalty may be imposed on the
basis of the evidence adduced during such inquiry and it shall
not be necessary to give such person any opportunity of making
representation on the penalty proposed:

Provided further that this clause shall not apply—]
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where a person is dismissed or removed or reduced in

rank on the ground of conduct which has led to his conviction on
a criminal charge; or

(b)

where the authority empowered to dismiss or

remove a person or to reduce him in rank is satisfied that for
some reason, to be recorded by that authority in writing, itis
not reasonably practicable to hold such inquiry; or

(c)

where the President or the Governor, as the case may

be, is satisfied that in the interest of the security of the State it is
not expedient to hold such inquiry. ]

[(3) If, in respect of any such person as aforesaid, a question
arises whether it is reasonably practicable to hold such inquiry
as is referred to in clause (2), the decision thereon of the
authority empowered to dismiss or remove such person or to
reduce him in rank shall be final.]”

8. Admittedly, the services of the petitioner are governed with provisions of
Madhya Pradesh Civil Services (Classification, Control and Appeal) Rules, 1966
(in short the 'Rules, 1966'). The punishment of dismissal from service is prescribed
under the Rules, 1966 as a major penalty and that can be imposed after conducting
aregular departmental enquiry. Rule 10 of the Rules, 1966 deals with the penalties
relate to civil servants. Rule 10 (ix) of the Rules, 1966 speaks about major
penalties which reads as under:-

“10 (ix) dismissal from service which shall ordinarily be
a disqualification for future employment under the
Government;

Explanation. - The following shall not amount to a penalty
within the meaning of this rule, namely :-

(1)

(i)

(iii)

withholding of increments of pay of a Government
servant for his failure to pass any departmental
examination in accordance with the rules or orders
governing the service to which he belongs or post
which he holds or the terms of his appointment;

stoppage of a Government servant at the efficiency
bar in the time scale of pay on the ground of his
unfitness to cross the bar;

non-promotion of a Government servant, whether
in a substantive or officiating capacity, after
consideration of his case, to a service, grade or post
for promotion to which he is eligible;
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(iv) reversion of a Government servant officiating in a
higher service, grade or post to a lower service,
grade or post, on the ground that he is considered to
be unsuitable for such higher service, grade or post
or on any administrative ground unconnected with
his conduct;

(V) reversion of a Government servant, appointed on
probation to any other service, grade or post, to his
permanent service, grade or post during or at the
end of the period of probation in accordance with
the terms of his appointment or the rules and orders
governing such probation;

(vi) replacement of the services of a Government
servant, whose services had been borrowed from the
Union Government or any other State Government, or
an authority under the control of any Government, at
the disposal of the authority from which the service
of such Government servant had been borrowed;

(vil)  compulsory retirement of a Government servant in
accordance with the provisions relating to his
superannuation or retirement;

(viii)  termination of the services;

(a) ofaGovernmentservantappointed on probation,
during or at the end of the period of his
probation, in accordance with the terms of his
appointment or the rules and orders governing
such probation; or

(b) of atemporary Government servant appointed
until further orders on the ground that his
services are no longer required; or

(¢c) of a Government servant, employed under an
agreement, in accordance with the terms of
such agreement.”

Rule 14 of the Rules, 1966 which is a mandatory requirement provides the
procedure for imposing the penalty and if any punishment as specified in sub
clauses (v) to (ix) of Rule 10 has to be made, the same can only be made after
conducting an enquiry as per the procedure provided in Rule 15 of the Rules, 1966
and perusal of the aforesaid rules, makes it clear that for conducting a regular
departmental enquiry, charge-sheet has to be issued and the Disciplinary Authority
after reaching the conclusion that the charges levelled against the delinquent are
found proved, can inflict the punishment of dismissal, but not without that.
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0. Although, Article 311(2)(b) of the Constitution of the India provides the
requirement of principle of natural justice in respect of the civil servant if
punishment of dismissal, removal or reduction in rank is to be imposed. The said
Article prescribes some eventualities, in which, the major penalty like dismissal
can be inflicted without following the requirement of principle of natural justice
or without conducting a regular departmental enquiry. If the said exception is
applied and challenged before the Court of law, then the Court has to see whether
the reasons assigned for adopting such exception are proper or not. Here in this
case, the reason has been assigned by respondent No.2 that challan has been filed
and criminal case is being tried by the competent Court, therefore, there is no
justification for conducting the regular departmental enquiry and calling the
prosecutrix for recording her statement in the said enquiry because that would
tarnish her image, dignity and respect in the department.

10.  In my considered opinion, the reason assigned by the Authority for not
conducting a regular departmental enquiry is not only unreasonable but also
unjustified for the reason that the prosecutrix in the criminal case will be a
material witness and would appear before the Court for getting her statement
recorded then there should be no hitch while appearing in the departmental
proceeding that too before the officers of the Police Department as the prosecutrix
is also a police constable and when she made a complaint to the police about the
alleged crime, then she must not have any hesitation to get recorded her statement
as a witness in the departmental enquiry and she cannot be allowed to have her
cake and eat it too.

11. The Supreme Court in several occasions has considered the scope of
application of Article 311(2)(b) of the Constitution of India and has clarified as to
under what circumstances, regular departmental enquiry can be dispensed with
and order of dismissal from service can be issued. The Supreme Court in many
occasions, has also observed that in every case, the application of Article
311(2)(b) of the Constitution of India does not apply and the Authority has to
proceed in accordance with the respective rules under which the procedure
prescribed for conducting the enquiry and also for inflicting the punishment. As
has already been discussed hereinabove, it is clear that the major punishment like
dismissal from service can be inflicted after conducting a regular departmental
enquiry as per the provisions of Rule 14 of the Rules, 1966. In this context, the
Supreme Court in the case reported in (1985) 4 SCC 252 [Satyavir Singh v. Union
of India] has observed as under:-

“16.uuenenn. sometimes not taking prompt action may result in
the trouble spreading and the situation worsening and at times
becoming uncontrollable, and may at times be also construed by
the troublemakers and agitators as a sign of weakness on the part
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of the authorities and encourage them to step up the tempo of
their activities or agitation. The affidavits filed in the High
Court clearly show that this is exactly what happened when the
suspension orders were issued and what was required was
prompt and urgent action against those who were considered to
be the ringleaders and that once such action was taken the
situation improved and started becoming normal.”

Further, in the case reported in (1987) Supp SCC 164 [S.J. Meshram v.
Union of India], the Supreme Court has observed as under:-

“Art. 311(2) second proviso (b)- Whether “not reasonably
practicable” to hold inquiry-Factors- Likelihood of
destruction of evidence and of non-appearance of members of
Mahila Samiti to adduce evidence for fear and loss of vital document
(bill register) showing actual amount of misappropriation caused
wilfully by the delinquent employee-Held irrelevant and ex
facie inadequate reasons for dispensing with the inquiry-Removal
order set aside permitting the employee continuity in service
and due salary and allowance-Authority entitled to commence
normal departmental proceedings.”

Thereafter, the Supreme Court in the case reported in (2000) 10 SCC 196
[Ex Constable Chhote Lal Vs. Union of India] has observed as under:-

“Arts.311(2) second proviso, cl.(b) and 311(3)- “not reasonably
practicable to hold inquiry”-Such an opinion of departmental
authority when not justified- Argument advanced that the
appellant being a police constable could have influenced witnesses
and therefore dispensing of inquiry was justified-Rejected-
Held, the order dispensing with the inquiry was not according to
law-Consequently, the order dismissing the appellant also not
sustainable- Liberty however given to respondents to proceed
against appellant by holding inquiry-Further held, setting aside
the dismissal would normally entitle an employee to back
wages but in the present case and more so in view of the nature
ofthe charges against the appellant, back wages not deserved.”

The Supreme Court in the case reported in (1996) 3 SCC 753 [Chandigarh
Administration, Union Territory, Chandigarh v. Ajay Manchanda) has observed
asunder:-

“Art.311(2)(b)-Departmental enqiry-Generally-Reasonably
practicable or not-Order of dismissal, dispensing with
departmental enquiry on the ground of not being reasonably
practicable, passed by SSP against Sub-Inspector of Police
pursuant to a complaint of extortion-Complainant's reluctance
to pursue the complaint whether by itself sufficient to conclude
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that he had been won over, making a departmental enquiry
impracticable-Complainant, an advocate, initially not appearing
when called by the SSP in connection with the complaint, on the
ground of his alleged engagements in the Sessions Court but
subsequently expressing his unwillingness to pursue the
complaint on the ground of having reached a compromise with
the Sub-Inspector-In absence of any statement by the
complainant or any other witness to that effect, merely from the
unwillingness of the complainant to pursue the complaint, held,
it could not be inferred that the complainant had been terrorised
and intimidated by the Sub-Inspector-Hence, there being no
material before the SSP to conclude that holding of a
departmental enquiry was not reasonably practicable, CAT's
order quashing the said order of dismissal, upheld.”

In the case reported in (2005) 11 SCC 525 [Sudesh Kumar v. State of
Haryana] the Supreme Court has observed as under:-

“Art.311(2) proviso (b)- “Not reasonably practicable to hold
such inquiry”-Reasons for satisfaction regarding-Complaint
filed by a foreign national that he had to pay bribe money in the
office of Superintendent of Police for securing extension of his
visa for one year-Complainant not disclosing name of the
official who took the bribe due to fear of harassment-Pursuant to
a preliminary inquiry, appellant dealing clerk dismissed from
service without holding regular departmental inquiry on being
satisfied that it was not reasonably practicable to hold the inquiry-
Reasons for such satisfaction stated to be that the complainant being
a foreigner may leave the country in the midst of the inquiry and
that he was not likely to name the delinquent official during the
departmental proceedings-Held, reasons not sufficient for
dispensing with the regular departmental inquiry-Hence Art.311(2)
violated as holding the inquiry by informing of the charges and
giving reasonable opportunity of being heard is the rule and
dispensing therewith is an exception-Dismissal order liable to
be setaside.”

12.  The Supreme Court in the cases reported in (1993) 4 SCC 269 [Union of
India and others v. R. Reddappa and others], (1991) 1 SCC 362 [Jaswant Singh v.
State of Punjab and others] and (2003) 9 SCC 75 [Sahadeo Singh and others v.
Union of India and others], has categorically observed that the dismissal without
conducting a departmental enquiry on the ground of being not reasonably
practicable, is open for judicial review, therefore, the objection raised by the
respondents that the impugned order is appealable, is not sustainable in the eyes of
law.
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13.  This Court has no hesitation to say that it is not a case in which the
Disciplinary Authority can inflict the punishment of dismissal that too without
conducting a regular departmental enquiry. The reason assigned in the impugned
order for not conducting a regular departmental enquiry and for applying the
provisions of Article 311(2)(b) of the Constitution of India is not found
satisfactory for the reason that if at all that lady police constable can lodge the FIR
and in relation to that would appear before the Court for getting her statement
recorded, then that would not cause any harm to her dignity and respect but if she
could have appeared before the Enquiry Officer for recording her statement, then
that could damage her dignity and respect, cannot be considered to be a proper
reason for not conducting the regular departmental enquiry and as such, the
impugned order of dismissal dated 02.02.2021 (Annexure-P/2) is not sustainable
in the eyes of law and is hereby set aside. However, a liberty is granted to the
respondents that if they so desire, may conduct a regular departmental enquiry as
has been provided under the provisions of the Rules, 1966 for imposing the
penalty after giving an opportunity of hearing to the petitioner.

14.  Withthe aforesaid, the petition filed by the petitioner stands allowed.

Petition allowed

L.L.R. [2021] M.P. 2059 (DB)
WRIT PETITION
Before Mr. Justice Mohammad Rafiq, Chief Justice
& Mr. Justice Vijay Kumar Shukla
WP No. 11239/2021 (Jabalpur) decided on 27 August, 2021

K & JPROJECTS PVT.LTD. (M/S) ... Petitioner
Vs.
M.P. ROAD DEVELOPMENT CORP. & anr. ...Respondents

(Alongwith WP No. 11371/2021)

A. Tender — Debarment — Ground of Misrepresentation — Held — It
is admitted that petitioner have submitted CV's which had variances —
Action of debarment of petitioner is in conformity with clause 3.4(iv)(b) of
Request for Proposal (RFP) which specifically provided that if any
information is found incorrect at any stage, action including termination and
debarment from future MPRDC projects upto S years will be taken — Bid was
annulled owing to fact that petitioner submitted false and fabricated CV-No
illegality in decision making process — Petitions dismissed.

(Paras 27 to 29, 32 & 37)
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®. fAfaer — fagsl7 — gyderT &1 ey — AREiRT — a8
ad 2 f ardl 9 fére s vd &l sigua (CV) uxdd 6 2 R
BIGR o — AN & fAgsi &1 $RarE, ywE =g FdsT (RFP) @ @S 3.
4(iv)(b) & &1 IgHUar 4 2 I faffds wu 9 Susfea o=ar 2 & afe fah
U R ol MR S Ted IR 9T 8, dRars, orad wiaas a2 5 ad
% A.Y. 9@ faewma i (MPRDC) @) Afass & gRars=met 4 faasi=
e 8, & el — 39 d2" & dold diell difad &1 7 off fob ar=f 7 fiear va
$Wﬁﬁﬁmaﬁﬁawma§w(cv)uwm fafreaa &3 &
gfsear # &3 srdear a2 — aifaed @fs

B. Tender — Debarment — Obligation of Bidder — Held — As per
clause of RFP, CV was required to be certified by Consultant (Bidder) —
Certificate was given by petitioner stating that CV has been checked and
found to be correct — Obligation to submit a correct CV was on petitioner or
its minor partner. (Para31)

& [[fder — fagsi7 — it @@ arel @1 aregar — sffreiRa —
RFP & " & IR, 2Eia el vd i 3w (CV) &I y=Heierar (@il
S 9TeT) gRT 99IfvTa fan S Sriféra o — Aardl §RT I8 S Hd gU
gHToTYS f&am ™ o1 f6 CV &) ysdrd &) 78 2 3R 98] urdar a1 @ — 981 CV
YA B DY ITEIAT AT TR AT IHD JTAD AFNTR U= oY |

C. Tender — Debarment — Principle of Natural Justice — Held —
Respondents issued show cause notice in clear terms of clauses of RFP to
petitioner whereby they submitted their reply and after considering the
same, order of debarment has been passed — No violation of principle of
natural justice. (Para32)

7. fafasr — fagsfs — dafie =g &7 figra — sitifaiRa —
ggeffor 7 Il 31, RFP & @l @ Wt fAgeai §, sror 9aen [ifed s
forar 59 uR I=8I4 ST Sa1d Ud 6T ik Sad R IR &1 & v,
fagsta &1 e uiRa fear = 2 — Fufiie =g @ fRiga &1 318 Seadd
TE |

D. Tender — Debarment — Disproportionate Action — Held — As per
the clause, debarment upto a period of 5 years can be taken whereas in

present case debarment has been done for 2 years — Order of debarment is
not disproportionate. (Para28 & 34)

13 fAfaer — fagsf7 — sFguifas sréarg — afifEiRa — @s &
IR, 5 99 & DI Al a& fyast= fear s aear @ wafe adam yHwor 4 2
9y & forg fagsi= fear ar @ — faasi= &1 s sAguIfas 181 2 |
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Cases referred:

2013 Online MP 5471, (2014) 14 SCC 731, (2014) 9 SCC 105, (2021) 1
SCC804,(1995)3SCC334.

Deepesh Joshi, for the petitioners.
P K. Kaurav, A.G.with Aditya Khandekar, for the respondents.

ORDER
(Hearing convened Through Video Conferencing)

The Order of the Court was passed by :
VIJAY KUMAR SHUKLA, J. :- Regard being had to the facts of the case and the
reliefs sought in the present writ petitions, they were heard together and are being
disposed of by a common order. For the sake of convenience and clarity the facts
enumerated in WP-11371-2021 are taken note of.

2. Shorn or unnecessary details : The respondent No.1 -Madhya Pradesh
Road Development Corporation [for short, “the MPRDC”] invited tender for
Consultancy of Independent Engineer for Operation & Maintenance (O & M)
period on Completed Road Projects under BOT (Toll), BOT (Toll + Annuity) &
BOT (Annuity) Mode for MPRDC for the State of Madhya Pradesh (hereinafter
referred to as “the Project”) on 22-9-2020. Request for Proposal (for brevity
“RFP) was issued by the respondents. The petitioner along with its lead partner -
M/s K & J Projects Private Limited participated in the tender process and submitted
its bid for the tender on 17-10-2020. The technical evaluation was declared on
25-01-2021 wherein the score of the petitioner was recorded to be 94.55 marks
which is reflected in the Minutes of the Meeting of the Bid Evaluation Committee
held on 21-01-2021. The petitioner further submits that as per sub-clause (ii) of
Clause 5.5 of the Data Sheet, the technical proposal of a bidder must secure a
minimum of 75 marks to be considered for the financial evaluation. A reference is
made to Clause 5.5 (iii) of the Data Sheet. A revaluation was conducted on 9-02-
2021, however, there was no change in the scores obtained by the petitioner,
which scored the highest marks and thus, qualified for opening of the financial
bid. The petitioner has referred to the Minutes of the Meeting of the Bid
Evaluation Committee, dated 9-02-2021. It is stated that as a result of the
petitioner's highest score, it was qualified for the financial bid, wherein the
petitioner was also the lowest bidder in the whole tender process.

3. It is setforth that pursuant to the petitioner's qualification for the technical
and financial bid on 16-02-2021, a complaint was received by the respondent
No.2 on 18-02-2021 against the petitioner regarding the documents submitted by
it from Neeraj Nigam. On the basis of the complaint dated 18-02-2021, the
respondent No.2 issued a letter dated 31-03-2021 to the petitioner seeking clarification
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with regard to the difference of period of engagement of Mr. Akhil Khare shown
in his Curriculum Vitae [hereinafter referred to as “CV”] submitted by the lead
partner in association with the petitioner in the present Project and in another CV
submitted in a project of M/s URS Scott Wilson India Private Limited, in
association with the petitioner are not matching with each other. The CV of Mr.
Akhil Khare was submitted as per Appendix B-5 under Section 4 Format for
submission of Technical Proposal of the RFP, as also uploaded in the Infracon
portal.

4. It is putforth that in the meanwhile, the respondent No.2 had also sought
the same clarification from M/s URS Scott Wilson India Private Limited as to the
differences in the contents of the CV of Mr. Akhil Khare on 6-03-2021. In
consequence of the letter dated 6-03-2021 M/s URS Scott Wilson India Private
Limited sought clarification from Mr. Akhil Khare and Mr. Akhil Khare also
replied, vide letter dated 12-03-2021.

5. The petitioner vide its reply dated 7-04-2021 to the letter dated
31-03-2021 issued by the respondent No.2 informed that the CV of Mr. Akhil
Khare which was submitted in the present Project by the petitioner was taken from
the Infracon Portal of the Ministry of Road Transport and Highways, Govt. of
India and the CV submitted in the earlier Project of M/s URS Project was
submitted as per requirements of that Project. For the present Project, the CV was
obtained from Infracon Portal, wherein the Key Personnel submitted the details in
an elaborate format containing his employment records. It is relevant to note that
Section 3 of the RFP issued to M/s URS Scott Wilson India Private Limited
project provides the qualification of the Senior Quality Surveyor (SQS) and
accordingly, the CV was submitted by the petitioner therein to the respondent
No.1 in the prescribed format. It is further submitted that the work experience of
Mr. Akhil Khare submitted by M/s URS Scott Private Limited for previous tender,
which clearly states that 'the past employment that is not relevant to the
assignment does not need to be included'. Hence, the formats of the CV submitted
by Mr. Akhil Khare were different as per the requirement of both the RFPs and the
same could not be compared for the purposes of ascertaining the qualification of
Mr. Akhil Khare for this RFP.

6. It is contended that despite having received the reply and justification so
offered by the petitioner, the decision to annul the tender was taken by the Bid
Evaluation Committee of the respondent No.l in a haste manner and the bid
submitted by the petitioner was rejected on 7-5-2021. Thereafter, as the decision
for rejecting the bid was already taken without giving an opportunity of hearing to
the petitioner, an order of annulment of tender dated 11-5-2021 was purportedly
passed by the respondent No.2.
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7. After passing of the tender annulment order dated 11-5-2021, the very
next day on 12-5-2021 a fresh tender bearing No.2021 MPRDC 142220 1
having Tender Ref. No.502 was invited by the respondent No.l for the same
Project as “Proposal for engaging an Independent Engineer (IE) on the basis of
National Competitive Bidding for Operation and Maintenance (O & M) of the
MPRDC road projects under BOT (Toll), BOT (Toll and Annuity and BOT
(Annuity mode in the State of Madhya Pradesh.

8. According to the petitioner the respondent No.1 issued a fresh tender in a
haste manner in order to ensure that the petitioner had no chance to present its
claim or make an adequate representation before the respondents regarding the
said complaint of Key Personnel's CV made to the respondent No.2. After having
annulled the said tender the respondent No.2 realised that the petitioner was not
given an opportunity of hearing and was also not offered the opportunity to
replace the Key Personnel and hence, the exercise of giving an opportunity was
initiated. After passage of almost 1 2 months and after sleeping on the allegations
mentioned in a false complaint against the petitioner, the respondent No.2 issued a
show cause notice dated 20-5-2021 to the petitioner to conceal the act already
done with the intent to award the tender to third party. The show cause notice
issued to the petitioner required the petitioner to give an explanation as to why the
petitioner should not be debarred owing to the alleged difference in CV of the Key
Personnel. The allegation in the said show cause notice were only based on the
differences found in the CV of the Key Personnel for the position of SQS, and
there was no such content which points out that the petitioner has presented wrong
information wilfully during the course of the tender process.

9. It is putforth that the petitioner has completely complied with all the
contents of Clause 3.4(iv)(b) of Section 2 of the RFP. It is pertinent to mention
here that the respondent No.2 alleged that the said tender was annulled due to foul
play found in the CV of Mr. Akhil Khare submitted by lead partner and the
petitioner by putting incorrect data in the CV to get the tender. It was also denied
that the petitioner has never dictated the contents of the CV of Mr. Akhil Khare
and it was Mr. Akhil Khare, who uploaded the CV on Infracon portal with the sole
responsibility of content correctness vested with him. The submissions in the CV
of Mr. Akhil Khare is totally his own responsibility and the petitioner had no
involvement in it. It is asserted that even when the respondents found the alleged
discrepancy in the CV of Mr. Akhil Khare, then instead of giving the benefit of the
remarks 2 of Data Sheet under Section 2 of the RFP and Clause 4.5(d) of the
General Conditions of Contract (GCC) to the petitioner or undertake the process
ofrevaluation of the CV as per the terms and conditions of the RFP, the respondent
No.2 directly annulled the tender and then did a futile exercise of issuing a show
cause notice. The petitioner was also issued a show cause notice on 20-5-2021. It
is strenuously urged that the petitioner only submitted the CV which was taken
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from the most authentic Infracon portal of MORTH, Govt. of India. It is stated that
as per the Note (g) of the Format of CV for the proposed professional staff
provided under Appendix B-5 of Section 4 of the RFP it was mandated that the CV
of'the Key Personnel must be taken from the Infracon Portal only for its validity.

Itis necessary to note here that the CV was only submitted in the format as
mandated by the terms and conditions of the RFP. The petitioner did not make any
amendment or modification in the CV of the Key Personnel for the tender process.

10.  The petitioner replied to the show cause notice vide letter dated
26-5-2021, wherein it explained its position in the light of the Remark 2 under
Date (sic: Data) Sheet of the RFP and requested for withdrawal of the show cause
notice. The petitioner elaborately explained its position regarding the information
mentioned in the CV and in fact, the petitioner had nothing to do with the
preparation of the CV of the Key Personnel for the post of SQS. It is pertinent to
state that the said Key Personnel Mr. Akhil Khare even clarified the same
information that he was working simultaneously in two organizations and there is
nothing to hide or he has represented any factually incorrect information, as the
said CV was uploaded on the Infracon portal which was relied upon by the
petitioner.

11.  TItis setforth that the petitioner in its reply dated 26-5-2021 also relied on
Clause 4.5(d) of GCC which provides that in case the information mentioned in
the CV is found to be incorrect, then the Key Personnel shall be removed and it
was only in case of a second time involvement of the consulting firm, then an
action can be taken against the consulting firm. It is submitted that the petitioner
had no involvement whatsoever in the preparation of the CV of the Key Personnel
for the position of SQS or any involvement with regard to the mention of the total
years of experience with the firm. The petitioner solely relied on the CV which it
took from the most authentic portal of Infracon.

12. It is asserted that the petitioner being the highest scorer in technical bid
and having the lowest financial bid, again requested vide letter dated 4-6-2021 for
reconsideration and re-evaluation of the technical bid and requested for cancellation
of fresh tender for the same Project. No consideration was made by the respondents
on the aforesaid letters. The respondent No.2 passed an order dated 15-6-2021
debarring the petitioner from participating in future tenders invited by the
respondent No.1 quoting violation of Clause 3.4(iv) (b) of Section 2 of the RFP for
aperiod of two years.

13.  According to the petitioner it submitted all necessary informations derived
from the CV as uploaded in the Infracon Portal. The CV clearly elaborated the
number of years of Key Personnel with the firm and also his degree of responsibility
held in various assignments. Thus, no incorrect information has been submitted
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by the petitioner. The respondent No.2 also debarred Mr. Akhil Khare, Key
Personnel for the post of SQS in the instant Project, vide order dated 15-6-2021.

14.  Itisurged that pursuant to the order of debarment the petitioner submitted
a representation before the respondent No.l on 18-6-2021 seeking a relief to
revoke the order of debarment. However, the representation was rejected by the
respondent No.2 vide letter dated 23-6-2021. It is submitted that the order of
debarment passed by the respondent No.2 was with the knowledge of and in
concurrence with the respondent No.1, whereas the order of debarment dated
15-6-2021 does not state so and in fact, the respondent No.2 gave the option to
challenge the order of debarment before the appellate authority, i.e., Managing
Director in the said letter. But when the petitioner preferred the appeal/ representation
against the order of debarment, the same was again rejected by the respondent
No.2 without considering the submissions made by the petitioner. The order
impugned debarring the petitioner from participating in future tender of the
respondents, has been assailed on the ground that the same runs counter to the
principles of natural justice. It is vehemently pleaded that the impugned order is
against the terms and conditions of the RFP and the decision of debarment has
been taken in haste and the formality of issuance of show cause notice was done
only after the decision of the debarment was taken. It is vehemently argued that
the respondent No.2 while debarring the petitioner by issuing the order dated 15-
6-2021 did not follow the provisions contained in the RFP and misinterpreted the
clauses as well. The respondent No.2 also ignored the fact that it was not in dispute
that it was not a concluded contract, as the work was not awarded to the petitioner.
Thus, the question of commission of any breach of the terms and conditions of the
concluded contract also does not arise. It is argued that debarring the petitioner
from participating in future tenders for two years was that the CV submitted by
Mr. Akhil Khare by the lead partner - M/s K & J Projects Private Limited of the
petitioner in association with the petitioner for the subject work, had shown that
Mr. Akhil Khare was working with the petitioner since September, 2011. Whereas
the CV of Mr. Akhil Khare was submitted by a company - M/s URS Scott Wilson
India Private Limited in association with the petitioner for :MPRDC SDV-V
MPDR-II SP Package - I Bhopal Projhect” shows that Mr. Akhil Khare had
worked with M/s Stanley Consultant Inc. from July 2010 to August, 2012; M/s
STUP Consultancy Private Limited from September, 2012 to November, 2015;
and M/s Consultancy Engineering Group from December, 2020 till date. It is
contended that Mr. Akhil Khare was working simultaneously in two different
projects at different locations and the said fact was known to the petitioner but he
suppressed the said fact. Therefore, taking recourse of Clause 3.4(iv)(b) of
Section 2 of the RFP, the petitioner was debarred, whereas there was no breach of
Clause 3.4(iv)(b) of Section 2 of the RFP, as the petitioner has already submitted
all the informations pertaining to Key Personnel, Mr. Akhil Khare for the post of
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SQS, as enclosed in the CV and no information supplied by the petitioner was
found to be incorrect at any stage, enabling the respondents to annul the tender or
debar the petitioner.

15.  Itis argued that the impugned order suffers from gross non-application of
mind, as even if the said Key Personnel's experience was not found to be correct,
then the said CV could have been ignored and zero mark could have been given to
the petitioner for consideration of the qualification as per the Data Sheet Remark-
2. It is put forth that since the contract itself was never concluded and, therefore,
the respondent No.2 had no authority to invoke Clause 3.4(iv)(b) of Section 2 of
the RFP. Lastly it is submitted that debarment of the petitioner from participating
in the future tenders for a period of 2 years is not only grossly disproportionate to
the alleged fault attributed, but also grossly punitive, as the petitioner has not
committed any fault in submitting the requisite information, because as per the
requirement mentioned in the tender document, the CV of the Key Personnel was
required to be taken from Infracon Portal, wherein the said Key Personnel Akhil
Khare had already uploaded the CV.

16.  The respondents have filed reply in WP-11239-2021 and adopted the
same in other writ petition (WP-11371-2021). It is stated that the respondents had
invited tender on 22-9-2020 for the Project which included a total of 87 roads in 10
divisions of the MPRDC in the State having total length of 4070.88 Kms. The
Independent Engineer/Consultant was required to independently review
activities associated with design, design review, during construction, required
quality assurance and quality control tests and operation and maintenance of the
Project on behalf of both the MPRDC and Concessionaire, so as to ensure
compliance of the requirement of the provisions of the Concession Agreement
and to report to the MPRDC on financial, technical and physical progress of
implementation aspects of the Project. The total period of contract was 3 years
which was extendable by a further period of one year. The Request for Proposal
(RFP) permitted consultants to apply either as a sole firm or as a joint venture with
upto a total of three partners. In the present case, the petitioner was the lead partner
and M/s Aicons Engineering Pvt. Ltd. was the associate partner.

17. It is putforth that the format for submitting the certification of the
qualifications and experience by the candidate as well as the Consultant is enclosed
with the RFP. Format of Curriculum Vitae (CV) for proposed professional staff
which clearly shows that the prospective bidder was obligated or required to
examine and verify the credentials of the professional staff and had to certify that
the contents of their CV were true and correct.

18.  Though the respondents raised preliminary issue regarding availability of
an alternative remedy of arbitration under Clause 8.2 of the General Conditions of
Contract (GCC) which prescribes arbitration as a mode of dispute resolution as
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per the provisions of the M.P. Madhyastham Adhikaran Adhiniyam, 1983, but
they did not press the aforesaid ground of availability of an alternative remedy. It
is submitted that the impugned order of debarment was passed under Clause
3.4(iv)(b) of the RFP. It is apt to reproduce Clause 3.4(iv)(b) of the RFP which
reads :

“3.4(iv)(b) - Key information should include
years with the firm and degree of responsibility held in
various assignments. In CV format, at summary, the
individual shall declare his qualification and total
experience (in years) against the requirements
specified in TOR for the position. If any information is
found incorrect at any stage, action including
termination and debarment from future MPRDC
projects upto 5 years may be taken by MPRDC on the
personnel and the Firm.”

19.  Further, Clause 3.4(vii) mandates that a certification to the effect should
be furnished by the Consultant that they have checked the qualification and
experience details submitted by the Key Personnel in their CVs and found the
same to be correct. It further stipulates that the certification should be made in
CVs of all Key Personnel after the certification by the candidates. The format of
CV includes certification to this effect.

20.  Then respondents have raised the objection that there is no challenge to
the annulment order. It is asseverated that a complaint was received stating inter
alia, that a false and fabricated CV has been submitted by Shri Akhil Khare, Senior
Quantity Surveyor-cum-Contract Specialist alleging that Shri Akhil Khare is
working for URS Scott Wilson India Pvt. Ltd. with Sub-consultant M/s Aicons
Engineering Pvt. Ltd. in MP District Road-II Sector Project (MPDRIISP)
Package-I (Bhopal); that on the basis of CV showing employment with M/s CEG
Engineering Ltd. from December, 2015 onwards; that based on the complaint, a
show cause notice was issued to the lead partner i.e. the petitioner on 31-03-2021;
that the petitioner submitted its response to the show cause notice on 7-4-2021 and
Shri Akhil Khare submitted his response on 12-3-2021; that in the said response,
the petitioner has not disputed the variance in the CV and has in fact, admitted that
the variation is minor in nature; and that the Bid Evaluation Committee examined
the entire matter on 7-5-2021 and observed that Mr. Akhil Khare has worked with
multiple organizations at the same time and, therefore, recommended that the
tender awarded to M/s K & J Projects Pvt. Ltd. and M/s Aicons Engineering Pvt.
Ltd. be recalled and action as per Clause 3.4(iv)(b) be taken against them. It is
argued that in the aforesaid backdrop the tender was annulled by order dated
11-5-2021. The petitioner has not challenged this order and, therefore, it has
accepted cancellation of the tender.
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21. The respondents further raised an objection regarding non-participation
of the petitioner in the Tender No.2021 MPRDC 142220 1. Upon annulment of
the earlier tender, the respondents issued a new tender on 12-5-2021. As per the
terms of the tender, the bids were invited from 12-5-2021 till 16-6-2021 and the
bids were opened on 17-6-2021. But, neither the petitioner nor its associate
partner i.e. M/s Aicons Engineering Pvt. Ltd. participate in the tender process and,
therefore, the petitioner cannot seek for a relief for staying or setting aside the
tender process. It is contended that in absence of taking part in the tender process,
the petitioner has no locus to challenge the fresh tender. The respondents placed
reliance on the judgment rendered in Dinesh Dixit vs. State of M.P, 2013 Online
MP 5471. It is also submitted that the earlier tender was annulled on 11-5-2021.
The fresh tender was invited on 12-5-2021 and the last date for submission of bids
was 16-6-2021 and the petitioner was debarred on 15-6-2021. Therefore, if the
petitioner was desirous to participate in fresh tender, could have submitted its bid
from 12-5-2021 till 15-6-2021. Since the petitioner failed to participate in the
fresh tender process, it cannot be said to be affected by its outcome and cannot
challenge the same before this Court by way of a writ petition.

22. The respondents vehemently argued that the order of debarment was
passed as per law, after issuance of a show cause notice and considering the reply
submitted by the petitioner. It is stated that in view of the recommendation of the
Bid Evaluation Committee, a show cause notice was issued to the petitioner, M/s
Aicon Engineering Pvt. Ltd. and to Mr. Akhil Khare on 20-5-2021.In the show
cause notice it was clearly stated that the petitioner should submit its reply within
15 days, otherwise appropriate action would be taken as per Clause 3.4(iv)(b) of
the RFP. The petitioner submitted its response on 25-5-2021 stating that - we wish
to again submit that we have submitted the CV as available on Infracon portal only
and not made any change in it. There is no mechanism that we find out regarding
4-5 years back details of CV submitted by Key Personnel for any other
assignment. Hence, onus of submission of correct information is on the Key
Personnel and not on the firm.

23. According to the respondents, in fact, the petitioner has admitted that an
incorrect CV has been submitted and it has attempted to shift the obligation to Mr.
Akhil Khare. It is submitted that as per the RFP, the CV was required to be
certified by the consultant and even in the present case, a certificate has been
given by M/s Aicons Engineering Pvt. Ltd. stating that the CV has been checked
and found to be correct. Thus, the obligation of submitting a correct CV was on the
petitioner or its minor partner. Thus, the respondents have duly considered the
reply submitted by the petitioner as well as M/s Aicons Engineering Pvt. Ltd. and
Shri Akhil Khare and all of them have been debarred for a period of two years by
clearly recording that Shri Akhil Khare was working in multiple places. There is
no illegality in issuance of the impugned order.
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24. To buttress his submissions, the learned counsel for the respondents has
relied on the judgment of the Apex Court rendered in the case of Kulja Industries
vs. Chief General Manager, Western Telecom Project, BSNL, (2014) 14 SCC 731.
According to the respondents the CV submitted by the petitioner's consortium
was false and fabricated and the onus to submit the correct CVs was on the
petitioner. Clause 3.4(iv)(b) of the RFP specifically provided that, if any
misappropriation was made, the bidder was liable to be debarred upto 5 years.
Action of the respondents is in consonance with the RFP. It is submitted that the
impugned order has been passed after following the principles of natural justice,
as show cause notice was issued to the petitioner - M/s Aicons Engineering Pvt.
Ltd. and to Shri Akhil Khare. They submitted their respective responses and after
considering the same, three orders debarring them have been issued on 15-6-
2021. The respondents submitted that the bid was annulled due to the fact that the
petitioner submitted a false and fabricated CV. According to them, it has been
admitted by the petitioner as well as M/s Aicons that the CV of Shri Akhil Khare
has variances and, therefore, the action has been taken as per Clause 3.4(iv) (b) of
the RFP.

25. The respondents denied the submission canvassed by the learned counsel
for the petitioner that an opportunity ought to have been given to the petitioner to
replace the Key Personnel. The show cause notice clearly states that if the reply is
not found satisfactory, then action as per Clause 3.4(iv)(b) would be taken. The
said clause permits for debarment upto a period of 5 years. In the case in hand,
debarment has been done for a period of two years.

26.  We have heard the learned counsel for the parties and bestowed our
anxious consideration on their respective arguments advanced.

27. The learned counsel for the petitioner submitted that the impugned action
of debarment could have been taken only after the contract was executed by the
parties. We are not impressed with the aforesaid contention, as in the present case,
Clause 3.4(iv)(b) of the RFP which has been reproduced in the preceding
paragraph clearly stipulates that if any false information is supplied then action of
debarment can be initiated at any stage. Further, as per Clause 3.4(vii) of the RFP,
a certification to the effect should be furnished by the Consultant that they have
checked the qualifications and experience details submitted by the Key Personnel
in their CVs and found the same to be correct. This clarification has to be made in
the CVs of all key personnel after the certification by the candidate. The format of
CV includes certification to this effect. The format for submitting the certification
of the qualifications and experience by the candidate as well as consultant is
enclosed with the RFP. Format of CV for proposed professional staff clearly
shows that the prospective bidder was obligated/required to examine and verify
the credentials of the professional staff and had to certify that the contents of their
CV were true and correct.
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28. The learned counsel for the petitioner further argued that if the CV was
incorrect, the same could have been ignored. The said argument also cannot be
accepted in view of the specific Clause 3.4(iv)(b) of the RFP, which clearly
mandates that if any false information or misrepresentation is done, then
respondents can debar the said employee as well as the firm that has submitted the
fabricated CV. It has also been argued that the respondents were required to give
an opportunity to the petitioner to replace the Key Personnel. In the show cause
notice, it was clearly mentioned that in the event of failure to file reply to the show
cause, action as per Clause 3.4(iv)(b) would be taken. The argument of the learned
counsel for the petitioner that the debarment is grossly disproportionate, is also
not worth acceptance. As per Clause 3.4(iv)(b) debarment upto a period of 5 years
can take place. In present case, debarment has been done for a period of two years
and, therefore, it cannot be said that the order of debarment is disproportionate.

29.  We have discussed the case of the petitioner as well as respondents in a
greater detail. It is vivid that as per the RFP the bidder was required to certify that
the contents of CV of the Key Personnel is true and correct and such a certification
has been given in the present case as well. Thus, since the petitioner's Consultant
has furnished a false certification, therefore, Clause 3.4(iv)(b) of the RFP is
attracted and the order of debarment has been passed, after giving show cause
notice to the petitioner to M/s Aicons Engineering Pvt. Ltd. and Shri Akhil Khare.

30. Inresponse to the show cause notice the petitioner has averred as follows :

“ We wish to again submit that we have submitted
the CV as available on Infracon Portal only and not
made any change in it. There is no mechanism that we
find out regarding 4-5 years back details of CV
submitted by Key Personnel for any other assignment.
Hence, onus of submission of correct information is on
the key professional and not on the firm.”

31. From the aforesaid reply, it is luminescent that the petitioner has admitted
thatan incorrect CV has been submitted and it has attempted to shift the obligation
to Mr. Akhil Khare. As per Clause of the RFP, the CV was required to be certified
by the Consultant and even in the case in hand, a certificate has been given by M/s
Aicons Engineering Pvt. Ltd. stating that the CV has been checked and found to be
correct. Thus, the obligation to submit a correct CV was on the petitioner or its
minor partner.

32. The argument of the learned counsel for the petitioner that the impugned
order has been passed in violation of principles of natural justice also deserves no
acceptance. The respondents have issued a show cause notice in clear terms of
Clause 3.4(iv)(b) of the RFP, which was issued to the petitioner M/s Aicons
Engineering Pvt. Ltd and Shri Akhil Khare and they have submitted their respective
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responses. After considering the same, the orders of debarment were issued from
16-6-2021. The show cause notice was issued on 20-5-2021; reply thereto was
submitted on 25-5-2021; and the order of debarment was issued on 15-6-2021.
Thus, there is no illegality in the decision-making process. The Bid Evaluation
Committee returned the finding that action under Clause 3.4(iv)(b) of the RFP
should be taken. Thereafter, the decision was taken on 7-5-2021. Thus, the
contention of the petitioner that the decision was taken on 7-5-2021 per se has no
merit. The bid was annulled owing to the fact that the petitioner submitted a false
and fabricated CV. It has been admitted by the petitioner as well as M/s Aicons
Engineering Pvt. Ltd. that the CV of Shri Akhil Khare has variances and,
therefore, action has been taken as per Clause 3.4(iv)(b) of the RFP.

33. The learned counsel for the respondents placed reliance on the judgment
rendered in the case of Kulja Industries (supra) and also in Gorkha Security
Services vs. Government (NCT of Delhi) and others, (2014) 9 SCC 105, to
substantiate his submission that the order of debarment/blacklisting has been
passed after issuing a show cause notice and considering the reply to show cause
submitted by the petitioner. Thus, there is compliance of the principle of natural
justice.

34, The learned counsel for the petitioner heavily relied on the judgement
rendered in the case of Vetindia Pharamaceuticals Limited vs. State of Uttar
Pradesh and another, (2021) 1 SCC 804. The said judgement would not render
any assistance to the petitioner in the present case, as the facts of the present case
are distinguishable and in the case in hand, action for debarment has been taken in
view of the Clause 3.4(iv)(b) of the RFP. In the said case, the allegation made in
the show cause notice was that the petitioner had supplied misbranded medicines,
whereas the fact was that the supply of injections had not commenced. In the
present case, Clause 3.4(iv)(b) of the RFP clearly postulates that if any
information is found incorrect, action including termination and debarment from
future MPRDC projects upto 5 years may be taken by MPRDC.

35. The allegations in the show cause notice are that the CVs of Shri Akhil
Khare was submitted by M/s Scott Wilson India Pvt. Ltd. with sub-consultant M/s
Aicons Engineering Pvt. Ltd. and other is submitted by M/s K & J Projects Pvt.
Ltd. in association with M/s Aicons Engineering Pvt. Ltd. the details of work are
not matching with each other from September 2011 and the date of submission of
CV. Therefore, the MPRDC is of the view to take action as per Clause 3.4(b)
Section 2 of RFP document. In the impugned order it has been recorded that in
view of above paras, it is clear that overlapping period of employment of Mr.
Akhil Khare was suppressed by M/s K & J Projects Pvt. Ltd. in association with
M/s Aicons Engineering Pvt. Ltd.
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36. The argument advanced on behalf of the petitioner that as per remark 2 the
petitioner could have been permitted to replace the Key Personnel or the CV of
Akhil Khare could have been awarded zero mark, is also not worth acceptance,
because the remark clearly states that this provision is applicable only till the
opening of the financial bid. In the present case, the financial bid was opened on
16-02-2021 and the complaint was received on 18- 02-2021. Therefore, it was
crystal clear that there was misrepresentation and suppression of material facts as
well.

37. The action of debarment of the petitioner is in conformity with Clause
3.4(iv)(b) of the RFP, wherein it has been specifically provided that if any
information is found incorrect at any stage, action including termination and
debarment from future MPRDC projects upto 5 year will be taken. In view of the
said clause, action should have been taken even prior to execution of the contract.
A reference may be made to the the decision rendered in the case of Nova Steel
(India) vs. MCD, (1995) 3 SCC 334.

38. We have confined our judicial scrutiny only to the decision-making
process and we do not perceive any illegality or arbitrariness in the decision taken
by the respondents in passing the order impugned in the instant petitions.

39. In view of our preceding analysis, we do not find any illegality in the
impugned order and the writ petitions being sans substratum, are dismissed.
There shall be no any order as to costs.

Petition dismissed

I.L.R. [2021] M.P. 2072 (DB)
WRIT PETITION
Before Mr. Justice Mohammad Rafiq, Chief Justice &
Mr. Justice Vijay Kumar Shukla
WP No. 11783/2021 (Jabalpur) decided on 3 September, 2021

M.P.ROAD DEVELOPMENT CORPORATION ...Petitioner
Vs.

THE MINISTRY OF ROAD, TRANSPORT AND ...Respondents
HIGHWAYS (MORT & H) & anr.

A. Arbitration and Conciliation Act (26 of 1996), Section 16 & 34 —
Scope & Jurisdiction — Held — Once if Arbitral Tribunal takes a decision to
reject the plea referred u/S 16(2) or 16(3), it shall continue with arbitral
proceedings and make an arbitral award — It cannot be said that aggrieved
party has been left remediless against rejection of his objection regarding
jurisdiction of Tribunal, the only thing is that its remedy has been deferred
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till stage of Section 34 of the Act — No infirmity in Tribunal's order — Petition
dismissed. (Paras 19,20 & 24)

®. AT 371X YeIg SIfEITIH (1996 BT 26), €IIRT 16 T 34 — FTET
g sfg@iRar — afifaeaiRa — te IR JfS wreaver e T aRT 16(2) AT 16(3)
& siavta fafds sifars & ArisR & &1 fafeay ovar 2, a8 ARy
SRR BT IR IWIT AR ATARRA AT QT — A T8N HEl o Ahdl f&b
AfId ygHR B ARHIVT BT JHIRGAT & T A ISD! ufed @Y AR @
fovg SUAREE Bis faar T 2, ©dd s 91d I8 © f& sU® SUaR &l
A DY RT 34 & Yh¥ R RN B fear a1 @ — Aferawor & s #
P13 IV 21 — ATfa®T @I |

B. Arbitration and Conciliation Act (26 of 1996), Section 16 &

37(2) — Held — It is evident from Section 37(2) that it purposely does not

provide for an appeal against an order of Arbitral Tribunal rejecting the plea

referred u/S 16(2) or 16(3) — Plea of petitioner jurisdiction or that proper

notice of appointment of arbitrator was not given, may only be available to it
as ground of challenge to the award if eventually it is passed against it.

(Para 20)

. qrEgeR 3N Yolg SIS (1996 @71 26), €T 16 T 37(2) —
IFffeiRa — arT 37(2) ¥ uE wrféaa 2 & a8 Guais= oRT 16(2) A1 16(3) &
Jiatta fafdse sif¥rars &1 AHGR B ATl AT ST & AR & fIvg
el IUE e €1 el 2 — AfrwTRar a1 geaver 31 Frgfaa o1 Sfua Aifeq =1
fod oI & |eg 4 Al BT Afard, SU IAS DI Gl & IAER dadl d9
SUE 81 gdbdl 2 Ife fad: Sus fawg uilRa fear mar 2|

C. Arbitration and Conciliation Act (26 of 1996), Sections 16(2), 34
& 37 and Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 7-A—
Adjudication of Dispute — Applicability of Act — Held — If despite existence of
Arbitration Tribunal under the Act of 1983, parties have agreed for
arbitration in accordance with ICADR Rules and Arbitration Act and
consciously did not mention in agreement about existence of Arbitration
Tribunal established under Act of 1983, which then was already in existence,
petitioner cannot be permitted now to raise this plea. (Para14 & 15)

TT. qrEeIH 31X Godg ETIH (1996 BT 26), ETIRTY 16(2), 34 T
37 Uq Hregwed feraxvr fefg4, 4.4, (1983 &1 29), €T 7—A — fdqrs
&7 =t — siferfaras & garegar — affaiRa — afe 1983 & srferferm
$ AT AT DRV & [FeF=aT & d1d9[Q, UEHR 311 . HIUSL.
IR, Al ¢d Areaeerd AW @ IJaR deaverdr o fely §ead gu ud
AHYd® 1983 & AR @ Iidiia wenfia wreaverd SAf¥@ver @1
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faemdr & IR 4 SR 4 Socl@ 281 (HAT 2, Sl 79 ysd A & ARk 4
o, AT I 379 39 IANTATH HI IS BI JFART AT <V 1 Al |

D. Constitution — Article 226/227 and Arbitration and Conciliation
Act (26 of 1996), Section 11(6) & 37 — Scope of Interference — Apex Court
concluded that the legislative object of enacting the consolidated Act is to
minimize judicial intervention while the matter is in process of arbitration —
Once arbitration has commenced in Arbitral Tribunal, parties have to wait
until award is pronounced, however right of appeal is available to them u/S
37 even at an early stage. (Para16)

g WQErT — JgeeT 226,227 Ud A 3N gog fEfTaT
(1996 &T 26), €TI7T 11(6) T 37 — g¥T&lY B} TfiT — Hal=d =araTayd 3 Frspfda
foar 2 fo wafea aftfrawm & aftfafa a9 @ faarh sqewa, e
HRIAY Bl HH BT & oI ATl ARIAT D1 Ufhar § 81 — U IR AregweIq
JAIHROT § AT IRH Bl WM UR, USAHRI Pl QTS YATY SIIH dd yeham
&1 B, Ty gt 37 @ Sfadd Irfid &1 PR S=° URMS yHa w
SUAE B |

E. Arbitration and Conciliation Act (26 of 1996), Section 11(6) —
Aims & Objects — Held — This Act is a self contained code dealing with every
aspect of arbitration — The legislative policy in consolidating all the laws
relating to domestic arbitration, international commercial arbitration,
enforcement of foreign arbitral awards is aimed at ensuring not only speedy
disposal of arbitration cases but also timely execution of awards. (Para15)

A AT 31N Godg eI (1996 BT 26), &II%T 11(6) — deq T
gqeey — AffEiRa — a8 Affram wearerar & y@d® use 9 9afa ua
@d: YUl dfedr @ — =R HehRedl, JaRrseia aifivrfae weaerdn, fadeh
AR 3dTs @ Yad+ 4 Gafera 9l S &I |ifed o= A faarfy Aifa
P IGQY 1 ddd AR yHevll &1 g e gilea o< 2 e
3IATE &1 G4 WX Fsare gihilaa s 2

Cases referred:

AC No. 21/2014 decided on 21.07.2015, SLP No. 10676/2018 decided on
04.05.2018 (Supreme Court), (2021) SCC Online SC 8, (2020) 15 SCC 706, 1994
SCC Online 4, (2017)2 MPLJ 681, (2011) 13 SCC261,(2012) 3 SCC 495, (2008)
7 SCC 487, (2011) 8 SCC 333, 2019 SCC Online SC 1154, (2005) 8 SCC 618,
(2002)2 SCC388,(2011) 14 SCC 337.

Purushaindra Kaurav, A.G. with Aditya Khandekar for the petitioner.
Mohan Sausarkar, for the respondent No. 1.
Ranjeet Kumar with Akshay Sapre, for the respondent No. 2.
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ORDER

The Order of  the Court was  passed by :
MOHAMMAD RAFIQ, CHIEF JUSTICE, J. :- This writ petition has been filed by
M.P. Road Development Corporation challenging the order dated 29.12.2020
passed by the Arbitral Tribunal which is in seisin over the dispute arising out of the
concession agreement executed between the petitioner and the Respondent No.2
on 25.1.2021 to augment the existing road from km 2229/10 to km 140/6
approximately 89.300 kms on the Rewa to MP/UP Border section of the National
Highway No.7 by four laning on design, build, finance, operate and transfer
(DBFOT) basis on the terms and conditions set forth therein. By the aforesaid
order, the application filed by the petitioner on 24.12.2020 under Section 16 of the
Arbitration and conciliation Act, 1996 (hereinafter referred to as “the Act of
1996 for short) contending that the dispute falls within the definition of 'works
contract' over which the Arbitral Tribunal constituted under the Madhya Pradesh
Madhyastham Adhikaran Adhiniyam, 1983 (hereinafter referred to as “the
Adhiniyam of 1983 for short) would have exclusive jurisdiction and therefore,
the learned Arbitral Tribunal has no jurisdiction to entertain the same, has been
rejected.

2. The petitioner is a Company incorporated under the Indian Companies
Act, fully owned by the State Government having its head office at Bhopal. The
agreement in question was executed between the petitioner and the Respondent
No.2. Upon a dispute having been arisen between them, the Respondent No.2
invoked the Arbitration Clause No.44.3 of the Concession Agreement and
appointed Hon'ble Mr. Justice Vikramyjit Sen, Former Judge of the Supreme Court
of India as its nominee arbitrator. The petitioner instead of appointing its arbitrator,
raised a dispute that the matter is required to be adjudicated by the Arbitration
Tribunal constituted under the Adhiniyam of 1983. Since the petitioner failed to
appoint arbitrator as per Clause 44.3.2, the International Centre for Alternative
Dispute Resolution, New Delhi having been empowered under Clause 44.3.1 of
the Agreement by invoking Rule 5 of the ICADR Rules, appointed Shri Amarjit
Singh Chandhiok as its nominee arbitrator. Both the arbitrators then nominated
Hon'ble Mr. Justice A. K. Sikri, former Judge of Supreme Court of India as the
Presiding Arbitrator. The petitioner thereafter filed an application before the
Arbitral Tribunal under Section 16 of the Act of 1996 contending that it has no
jurisdiction to decide the dispute between the parties and also contending that
since the dispute between the parties under the Concession Agreement falls
within the definition of 'works contract', therefore, in view of Clause 44.4 of the
Concession Agreement, Madhya Pradesh Arbitration Tribunal constituted under
the Adhiniyam of 1983 would have the exclusive jurisdiction to entertain the
dispute. The learned Arbitral Tribunal by impugned order dated 29.12.2020
dismissed the said application. Hence this writ petition.
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3. We have heard learned counsel for the parties.

4. Shri Purushaindra Kaurav, learned Advocate General referring to
definition of 'works contract' in Section 2(1)(i) of the Adhiniyam of 1983
contended that the essential elements for any work to be termed as a 'works
contract' is that the work must be for construction, repair or maintenance of a road
and must be executed by the State or its Corporation. This provision nowhere
provides that the State or its Corporation must be the owner of the said work. It
further clarifies that even when there is no State support agreement, the work
would still fall within the definition of works contract. Learned Advocate General
argued that Section 5 of the National Highway Act provides it shall be the
responsibility of the Central Government to develop and maintain in proper repair
all national highways, but the Central Government may, by notification in the
Gazette, direct that any function in relation to development or maintenance of any
national highway, shall, subject to such conditions, if any, as may be specified in
the notification, also be exercisable by the Government of the State within which
the national highway is situated or by any officer or authority subordinate to the
Central Government or to the State Government. It is argued that the Ministry of
Shipping, Road Transport and Highways by notification dated 4.8.2005 directed
that the functions in relation to the execution of works pertaining to some of the
National Highways including the National Highway No.7, would be exercisable
by the State Government.

5. Learned Advocate General submitted that Clause 2.1(ix) of the
Memorandum of Understanding executed between the State Government and the
Central Government on 30.9.2009 clearly mandates the State Government to
ensure effective and efficient implementation of the project as per the terms of the
concession agreement and discharge all the obligations, duties and functions of
the NHAI in accordance with the concession agreement provided, however, the
Authority shall obtain prior written consent of the Central Government before
issuing any termination notice of the concession agreement or for making any
change in the scope of work under the concession agreement, payment thereunder
is to be reimbursed by the Central Government or for issuing any order that has the
effect of increasing the concession period under the concession agreement. It is
submitted that the concession agreement for four laning of Rewa-MP/UP border
(NH-7) was executed with Respondent No.2-M/s Vindhyachal Expressway
Private Ltd. on 25.1.2012 in which the concession has been awarded by the M.P.
Road Development Corporation. Learned Advocate General argued that this
Court in Arbitration Case No.21/2014 (M/s Highway Infrastructure Vs. Union of
India) decided on 21.7.2015 has in the context of similar controversy clearly
observed that the dispute between the petitioner and any person party to the works
contract, shall be adjudicated only by the Arbitration Tribunal constituted under
the Adhiniyam of 1983. Clause 44.4 of the agreement would be attracted in the
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present situation and not Clause 44.3. Clause 44.4 clearly provides that in the
event of constitution of a statutory Regulatory Authority or Commission with
powers to adjudicate upon disputes between the Concessionaire, all such
disputers shall be adjudicated upon by such Regulatory Authority or Commission
in accordance with the applicable law and all reference to dispute resolution
procedure shall be construed accordingly. This provision, according to the learned
Advocate General, has been interpreted by this Court in Arbitration Case
No0.5/2016 - M/s Concast Ambha Road Projects Private Ltd. Vs. M.P. Road
Development Corporation.

6. Learned Advocate General argued that comparative analysis of Clause
44.3 which relates to arbitration and Clause 44.4 which relates to adjudication by
the Regulatory Statutory body, elicits that remedy of arbitration under Clause
44.3, can be availed only in the event there is no statutory body constituted to
adjudicate between the rival parties. In case of constitution and functioning of the
said statutory body, the parties have expressly agreed for taking recourse before
the Statutory Tribunal under clause 44.4 for adjudication of disputes arising out of
the agreement in question to the exclusion of Clause 44.3. It is argued that the M. P.
Arbitration Tribunal has in this connection been constituted under the provisions
of Adhiniyam of 1983 and it is functional since long, having power to adjudicate
reference made to it in shape of disputes relating to work contract awarded by the
State or any of its functionaries. The petitioner-corporation is a functionary of the
State of M.P. and the contract in question pertains to work for development of
Ambha - Pinhat- Manpur- Rameshwar - Nadigon - Seondha - Satanbada - Narwar
major district road on BOT (Annuity) basis and squarely falls within the
expression “works contract” as defined in Section 2(1)(i) of the Adhiniyam of
1983. Therefore, the remedy of the respondent No.2 would be to approach the
statutory Tribunal by filing a reference under Section 7-A of the Adhiniyam of
1983.

7. Learned Advocate General has referred to the order of Supreme Court
passed in SLP No.10676/2018 (M/s ARSS Damoh Hirapur Vs. M.P. Road
Development Corporation) decided on 4.5.2018 to argue that the Supreme Court
was therein pleased to transfer the proceedings pending before the Arbitrator to
the Arbitration Tribunal under the Adhiniyam of 1983. Similarly, this Court in
W.P. No.16194/2018 (M.P. Road Development Corporation Vs. M/s Nila
Construction Company Ltd.) following the aforesaid order of the Supreme Court,
was also persuaded to transfer the arbitration proceedings to the Arbitration
Tribunal under the Adhiniyam of 1983. Learned Advocate General sought to
distinguish the cited judgment of the Supreme Court in the case of Bhaven
Construction Vs. Executive Engineer, (2021) SCC Online SC 8 and contended
that the argument that once the Arbitral Tribunal decides the application filed
under Section 16 of the Act of 1996, remedy of the aggrieved party there against
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would be only under Section 34 of the Act of 1996, is wholly misconceived. The
aforesaid judgment is not applicable to the present case as the agreement in that
case was for manufacture and supply of bricks and the Supreme Court observed
that the contract for manufacturing simpliciter was not a works contract and for
that reason, the Court went on to say that the question requires contractual
interpretation. In the present case, the contract is for construction and
maintenance of a road which beyond doubt simpliciter falls within the definition
of a works contract. Another judgment of the Supreme Court in Deep Industries
Vs. Oil and National Gas Corporation reported in (2020) 15 SCC 706 relied on
behalf of the respondent No.2 also does not bar the jurisdiction of this Court. Both
the judgments do not rule out the exceptions to the general rule that the writ
jurisdiction of this Court under Article 226 and 227 of the Constitution of India
cannot be curtailed atleast in matters where impugned order passed during arbitral
proceedings is lacking in inherent jurisdiction or is founded on bad faith. Relying
on the judgment of Calcutta High Court in the case of State of West Bengal Vs. Sk.
Isha Alireported in 1994 SCC Online 4, the learned Advocate General argued that
the 'bad faith' in that case has been held to mean something opposite to bona fide
and the good faith means generally implying or involving actual or constructive
fraud, or a design to mislead or deceive another, or a neglect or refusal to fulfill
some duty or some contractual obligation, not prompted by an honest mistake, as
to one's rights or duties but by some interested or sinister motive. Citing from the
judgment of the Full Bench of this Court in the case of Viva Highways Ltd. Vs.
M.P. Road Development Corporation Ltd. reported in (2017) 2 MPLJ 681, the
learned Advocate General argued that this Court held therein that if an agreement
by whatever name called, falls within the definition of “works contract” and the
difference between the parties is covered within the definition of 'dispute’ as
defined under the Adhiniyam of 1983, it has to be referred for adjudication to the
Arbitration Tribunal constituted under Section 3 thereof.

8. Learned Advocate General referring to Section 7 of the Adhiniyam of
1983 argued that it provides that either party to a works contract shall irrespective
of the fact whether the agreement contains an arbitration clause or not, refer in
writing the dispute to the Tribunal under the Adhiniyam of 1983, which is having
overriding effect over the Act of 1996. The present like dispute was dealt with by
the Supreme Court in VA Tech Escher Wyass Flovel Ltd. Vs. M.P. SEB, reported in
(2011) 13 SCC 261 wherein it was held that provisions of the Adhiniyam of 1983
would apply even if there is no arbitration agreement. But if there was an express
arbitration agreement after the Act of 1996 came into force, the provisions of
Adhiniyam of 1983 shall be taken to have been impliedly repealed. However,
correctness of the judgment of Supreme Court in VA Tech Escher Wyass Flovel
Ltd. (supra) was doubted in M.P. Rural Road Development Authority Vs. L. G.
Chaudhary Engineers & Contractors reported in (2012) 3 SCC 495 holding that
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judgment in VA Tech Escher Wyass Flovel Ltd. (supra) was per incuriam. It was
held that Section 2(4) of the Act of 1996 saves other inconsistent legislations and
hence the Adhiniyam of 1983 shall prevail over the Act of 1996 in respect of
disputes arising out of a “works contract.” The Supreme Court held that it is clear
from the statutory provisions of the Adhiniyam of 1983 that the parties' choice of
Arbitral Tribunal is not there. Relying on the judgment of the Supreme Court in
the case of State of M.P. Vs. Anshuman Shuklareported in (2008) 7 SCC 487 it was
argued that the Supreme Court while referring to the Adhiniyam of 1983 and
dealing with the nature of the Arbitral Tribunal constituted under the said Act held
that the said Act was a special Act and provides for compulsory arbitration.
Section 14 of the Adhiniyam of 1983 specifically provides that the award can be
challenged under special circumstances and Section 17 provides for finality of the
award, notwithstanding anything to the contrary contained in any other law
relating to arbitration. Learned Advocate General, therefore, prayed that the
impugned order passed by the learned Arbitral Tribunal is liable to be set aside and
the dispute pending between the parties before the said Tribunal deserves to be
transferred to the Arbitration Tribunal constituted under the provisions of
Adhiniyam of 1983. Learned Advocate General argued that the ICADR has
appointed nominee Arbitrator of the petitioner without any notice to it.

9. Per contra, Shri Ranjeet Kumar, learned Senior Counsel opposed the writ
petition and submitted that the writ petition, filed under Article 226 of the
Constitution of India, against the impugned order of Arbitral Tribunal, is not
maintainable. It is argued that that the Ministry of Road, Transport and Highways
(MORT & H) in terms of Section 5 of the National Highways Act, 1956 and Rule
2(d) of the National Highways Rules, 1957 has merely appointed the M.P. Road
Development Corporation as its executing agency in relation to the present
project. The Concession Agreement dated 25.1.2012 was signed by the petitioner
for and on behalf of the Respondent No.1. Article 44 of the said Concession
Agreement provides the dispute resolution mechanism. As certain disputes arose
between the parties, the Respondent No.2 invoked Clause 44 of the said
Concession Agreement. Since the dispute could not be resolved through
conciliation, the Respondent No.2 was constrained to invoke arbitration under
Clause 44.3 of the agreement. Finally, the Arbitral Tribunal was constituted and
the parties including the petitioner submitted to the jurisdiction to the said
Tribunal. Learned Senior Counsel argued that Clause 44.3 of the Concession
Agreement clearly provides that in case of any dispute, which could not be
resolved amicably, the parties could invoke arbitration, which shall be held in
accordance with the rules of Arbitration of International Centre for Alternative
Dispute Resolution, New Delhi (ICADR) and shall be subject to the provisions of
the Act of 1996. It is argued that despite existence of the Arbitral Tribunal
constituted under the Adhiniyam of 1983, when the parties with open eyes agreed
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for the arbitration under the aegis of ICADR in terms of the Act of 1996, the
petitioner cannot be now allowed to resile from its stand. It is argued that the
learned Arbitral Tribunal has rightly dismissed the application filed under Section
16 of the Act of 1996 by the petitioner on 24.12.2020, by the impugned order
dated 29.12.2020 and thereafter the learned Arbitral Tribunal continued with the
arbitration proceedings in terms of Section 16(5) of the Act of 1996.

10.  Relying on the judgment of Supreme Court in the case of Fuerst Day
Lawson Ltd. Vs. Jindal Exports Ltd., (2011) 8 SCC 333, Shri Ranjeet Kumar,
learned Senior Counsel argued that the Act of 1996 is a self-contained code and it
carries with it, a negative import that only such acts as are mentioned in the Act,
are permissible to be done and acts or things, not mentioned therein, are not
permissible to be done. Section 5 of the Act of 1996 provides that notwithstanding
anything contained in any other law for the time being in force, in matters
governed by Part I of the Act, no judicial authority shall intervene except where so
provided in this Part. Section 16 of the Act of 1996 provides for the competence of
the Arbitral Tribunal to rule on its jurisdiction. Learned Senior Counsel argued
that in the legislative scheme of Section 16 if the Arbitral Tribunal decides to
reject the objection as to its jurisdiction raised under Section 16, then it will
continue with the arbitral proceedings and will finally make an award and the
remedy of the party aggrieved by such award is to challenge the same under
Section 34 of the Act of 1996. Referring to Section 34 of the Act of 1996, Shri
Ranjeet Kumar, learned Senior Counsel argued that legislation in its wisdom has
provided the grounds of challenge at the stage of Section 34, which includes
jurisdictional challenge as well. A combined reading of Sections, 5, 16 and 34 of
the Act of 1996 makes it clear that once the jurisdictional challenge under Section
16 has been rejected, the petitioner has to wait till the stage of Section 34
proceedings. The petitioner would then have an efficacious remedy available
against the dismissal of its jurisdictional challenge. The present writ petition filed
under Article 226 of the Constitution of India is therefore not maintainable. In
order to buttress his argument, learned Senior Counsel placed reliance on the
judgments of the Supreme Court in Bhaven Construction (supra), Deep Industries
Limited (supra), Sterling Industries Vs. Jayprakash Associates Ltd. and others
reported in 2019 SCC Online SC 1154 and judgment of the Constitution Bench of
the Supreme Court in SBP and Co. Vs. Patel Engineering Ltd., (2005) 8 SCC 618.
Learned Senior Counsel argued the judgment of the Supreme Court in Bhaven
Construction (supra) specifically covers the facts situation of the present case. In
that case also the dispute was pertaining to a “works contract”, with the Gujarat
Public Works Contracts Disputes Arbitration Tribunal Act, 1992 having similar
remedy of arbitration before the Arbitral Tribunal under that enactment but the
Supreme Court negatived the objection holding that this is a question that requires
contractual interpretation, and is a matter of evidence, especially when both the
parties have taken contradictory stands regarding the issue.
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11. Shri Ranjeet Kumar, learned Senior Counsel argued that the petitioner's
argument of bad faith is completely unsubstantiated and without any merit.
Neither in the writ petition nor in the rejoinder the term 'bad faith' has ever been
once used by the petitioner and no pleadings regarding the same have been made.
It is denied that the appointment of Arbitrator has been made without reference to
the petitioner and therefore is bad in law. It is submitted that Clause 44.3.1 of the
Concession Agreement provides that the arbitration shall be held in accordance
with the Rules of ICADR. Rule 5 of the ICADR Rules provides that in case a party
fails to appoint an arbitrator within thirty days from receipt of request from the
other party, the appointment shall be made by ICADR. The Respondent No.2
issued notice invoking arbitration clause on 6.7.2020. The petitioner did not
appoint any arbitrator on its behalf within thirty days and therefore ICADR
exercising its power under Rule 5 appointed Shri Amarjit Singh Chandhok, Senior
Advocate, as arbitrator on behalf of the petitioner. It is submitted that Clause 44.4
of the Concession Agreement clearly contemplates a future situation. Clause 44.3
and 44.4 nowhere mentions about the M.P. Madhyasthan Act or the Arbitral
Tribunal constituted thereunder for resolution of the dispute between the parties.
On the contrary, the parties agreed for arbitration under ICADR Rules and the Act
of 1996. The learned Arbitral Tribunal by the impugned order has therefore,
rightly rejected the application filed by the petitioner in this behalf. The entire
funding of the project on Built, Operate and Transfer basis of the national highway
is covered by the National Highways Act, 1956 relatable to Entry 23 of the
Seventh Schedule of the Constitution of India and that is also the stand of the
Ministry of Road, Transport and Highways.

12.  Wehave given our anxious consideration to rival submissions, perused the
material on record and studied the cited precedents.

13.  Let us first of all begin with analyzing Clause 44 of the agreement
executed between the parties which provides for dispute resolution. Parties are at
variance with regard to interpretation of this clause and also on the question
whether Clause 44.3 would be attracted or Clause 44.4 would apply. While the
learned Advocate General by heavily relying on Clause 44.4 has contended that
since it makes specific reference to a statutory Regulatory Authority or
Commission with powers to adjudicate upon disputes between the
Concessionaire and the Authority, the Arbitration Tribunal constituted under the
Adhiniyam of 1983 shall be the only forum having power to arbitrate upon the
disputes between the parties. Learned Senior Counsel appearing for the
respondent No.2 has however on the contrary submitted that Clause 44.4 is meant
to be applicable for a future situation which is evident from its wordings that “in
the event of constitution of a statutory Regulatory Authority or Commission”, “all
disputes arising after such constitution” shall be referred to it. The intention of the
parties was thus never intended to submit to the jurisdiction of the arbitral tribunal
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constituted under the Adhiniyam of 1983. If that were to be so, nothing prevented
them from specifically mentioning so. According to him, Clause 44.3 which
specifically provides for reference of dispute for arbitration under the aegis of
ICADR, the arbitral tribunal has rightly been constituted. In order to meaningfully
appreciate the rival submissions, we deem it appropriate to reproduced Clause 44
ofthe concession agreement executed between the parties, which reads as under:-

“ARTICLE 44
DISPUTE RESOLUTION

44.1  Dispute resolution

44.1.1 Any dispute, difference or controversy of whatever nature
howsoever arising under or out of or in relation to this
Agreement (including its interpretation) between the Parties,
and so notified in writing by either Party to the other Party (the
“Dispute”) shall, in the first instance, be attempted to be
resolved amicably in accordance with the conciliation
procedure set forth in Clause 44.2.

44.1.2 The Parties agree to use their best efforts for resolving all
Disputes arising under or in respect of this Agreement promptly,
equitably and in good faith, and further agree to provide each
other with reasonable access during normal business hours to all
non-privileged records, information and data pertaining to any
Dispute.

44.2 Conciliation

In the event of any Dispute between the Parties, either Party
may call upon the Independent Engineer to mediate and assist
the Parties in arriving at an amicable settlement thereof. Failing
mediation by the Independent Engineer or without the
intervention of the Independent Engineer, either Party may
require such Dispute to be referred to the Managing Director,
MPRDC, Bhopal of the Authority and the Chairman of the
Board of Directors of the Concessionaire for amicable
settlement, and upon such reference, the said persons shall meet
no later than 7 (seven) days from the date of reference to discuss
and attempt to amicably resolve the Dispute. If such meeting
does not take place within the 7 (seven) day period or the
Dispute is not amicably settled within 15 (fifteen) days of the
meeting or the Dispute is not resolved as evidenced by the
signing of written terms of settlement within 30 (thirty) days of
the notice in writing referred to in Clause 44.1.1 or such longer
period as may be mutually agreed by the Parties, either Party
may refer the Dispute to arbitration in accordance with the
provisions of Clause 44.3.



LL.R.[2021]M.P. M.P. Road Development Corp. Vs. The Ministry of Road, Trans. & Highways (MORT & H) (DB) 2083
44.3  Arbitration

44.3.1 Any Dispute which is not resolved amicably by conciliation, as
provided in Clause 44.2, shall be finally decided by reference to
arbitration by a Board of Arbitrators appointed in accordance
with Clause 44.3.2. Such arbitration shall be held in accordance
with the Rules of Arbitration of the International Centre for
Alternative Dispute Resolution, New Delhi (the “Rules), or
such other rules as may be mutually agreed by the Parties, and
shall be subject to the provisions of the Arbitration Act. The
venue of such arbitration shall be Bhopal (Madhya Pradesh), and
the language of arbitration proceedings shall be English.

44.3.2 There shall be a Board of three arbitrators, of whom each Party
shall select one, and the third arbitrator shall be appointed by the
two arbitrators so selected, and in the event of disagreement
between the two arbitrators, the appointment shall be made in
accordance with the Rules.

44.3.3 The arbitrators shall make a reasoned award (the “Award”).
Any Award made in any arbitration held pursuant to this Article
44 shall be final and binding on the Parties as from the date it is
made, and the Concessionaire and the Authority agree and
undertake to carry out such Award without delay.

44.3.4 The Concessionaire and the Authority agree that an Award may
be enforced against the Concessionaire and/or the Authority, as
the case may be, and their respective assets wherever situated.

44.3.5 This Agreement and the rights and obligations of the Parties
shall remain in full force and effect, pending the Award in any
arbitration proceedings hereunder.

44.4  Adjudication by Regulatory Authority or Commission

In the event of constitution of a statutory Regulatory Authority or
Commission with powers to adjudicate upon disputes between the
Concessionaire and the Authority, all Disputes arising after such
constitution shall, instead of reference to arbitration under
Clause 44.3, be adjudicated upon by such Regulatory Authority
or Commission in accordance with the Applicable Law and all
references to Dispute Resolution Procedure shall be construed
accordingly. For the avoidance of doubt, the Parties hereto agree
that the adjudication hereunder shall not be final and binding
until an appeal against such adjudication has been decided by an
appellate tribunal or High Court, as the case may be, or no such
appeal has been preferred within the time specified in the
Applicable Law.”
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14. The contention that according to Clause 44.4 of the Agreement, in the
event of situation of a statutory Regulatory Authority or Commission with powers
to adjudicate upon disputes between the Concessionaire and the Authority, all
Disputes arising after such constitution shall, instead of reference to arbitration
under Clause 44.3, be adjudicated upon by such Regulatory Authority or Commission
in accordance with the law, is noted to be rejected as undeniably, the very same
agreement contains Clause 44.3.1 which provides that any dispute, which could
not be resolved amicably by conciliation, as provided in Clause 44.2, shall be
finally decided by reference to arbitration by a Board of Arbitrators appointed in
accordance with Clause 44.3.2, in accordance with the Rules of Arbitration of the
International Centre for Alternative Dispute Resolution, New Delhi, subject to the
provisions of the Arbitration Act and that the venue of such arbitration shall be at
Bhopal. If despite existence of the Arbitration Tribunal under the Adhiniyam of
1983, the parties have agreed for arbitration under the aegis of ICADR in
accordance with the ICADR Rules and the Arbitration Act and consciously did
not mention about existence of the arbitration tribunal established under the
Adhiniyam of 1983, which then was already in existence, the petitioner cannot be
permitted now to raise this plea. Clause 44.4 in any case, can be interpreted to
cover a future situation as is evident from its wordings that “in the event of
constitution of a statutory Regulatory Authority or Commission with powers to
adjudicate upon disputes between the Concessionaire and the Authority, all
Disputes arising after such constitution”. Had the parties while entering into the
agreement wanted to refer their future disputes to the Arbitration Tribunal
constituted under the Adhiniyam of 1983, they would have most certainly
mentioned about the same in Clause 44.3 or Clause 44.4 rather than wording these
clauses in the manner they have been formulated.

15 The Arbitration and Conciliation Act, 1996 was brought into effect on
16.08.1996. This Act repealed the Arbitration Act, 1940, the Arbitration (Protocol
and Convention) Act, 1937 and the Foreign Awards (Recognition and
Enforcement) Act, 1961. These Acts were replaced by the Arbitration and
Conciliation Act, 1996 which is based on the United Nations Commission on
International Trade Law (UNCITRAL) the Model Law on International
Commercial Arbitration, which is broadly in conformity with the Rules of
Arbitration of International Chamber of Commerce. This Act is a self contained
code dealing with every aspect of arbitration. The legislative policy in consolidating
all the laws relating to domestic arbitration, international commercial arbitration,
enforcement of foreign arbitral awards is aimed at ensuring not only speedy
disposal of arbitration cases but also timely execution of the awards. The Supreme
Court in Fuerst Day Lawson Ltd. (supra) while highlighting that the Arbitration
Act is a self contained code, held that since Section 37(2) of the Act explicitly
interdicted second appeals, the appeals filed under Letters Patent would also be so
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interdicted, policy of the legislature being speedy disposal of the arbitration cases.
The following observations of the Supreme Court in para 89 are apt to quote:-

“89. It is, thus, to be seen that Arbitration Act, 1940,
from its inception and right through 2004 (in P.S. Sathappan)
was held to be a self-contained code. Now, if Arbitration Act, 1940
was held to be a self-contained code, on matters pertaining to
arbitration, the Arbitration and Conciliation Act, 1996, which
consolidates, amends and designs the law relating to arbitration
to bring it, as much as possible, in harmony with the UNCITRAL
Model must be held only to be more so. Once it is held that the
Arbitration Act is a self-contained code and exhaustive, then it
must also be held, using the lucid expression of Tulzapurkar, J.,
that it carries with it "a negative import that only such acts as are
mentioned in the Act are permissible to be done and acts or
things not mentioned therein are not permissible to be done". In
other words, a Letters Patent Appeal would be excluded by the
application of one of the general principles that where the
special Act sets out a self-contained code the applicability of the
general law procedure would be impliedly excluded.”

16. The seven-judge Constitution Bench of the Supreme Court in SBP and
Co. (supra) while reversing earlier five-judge Constitution Bench judgment in
Konkan Railway Corpn. Ltd. vs. Rani Construction (P) Ltd., (2002) 2 SCC 388
held that the power exercised by the Chief Justice of the High Court or the Chief
justice of India under Section 11(6) of the Arbitration Act is not an administrative
power but is a judicial power. The Supreme Court in this judgment disapproved
the practice adopted by some of the High Courts in entertaining challenge to any
order passed by an Arbitral Tribunal in exercise of power under Article 226 or 227
of the Constitution of India by observing that the legislative object of enacting the
consolidated Act is to minimize judicial intervention while the matter is in the
process of arbitration. We are tempted to quote the following weighty observation
of'the Constitution Bench in paras 45 and 46 of the report:-

“45. It is seen that some High Courts have proceeded on the basis that
any order passed by an arbitral tribunal during arbitration, would be
capable of being challenged under Article 226 or 227 of the
Constitution. We see no warrant for such an approach. Section 37 makes
certain orders of the arbitral tribunal appealable. Under Section 34, the
aggrieved party has an avenue for ventilating its grievances against the
award including any in-between orders that might have been passed by
the arbitral tribunal acting under Section 16 of the Act. The party
aggrieved by any order of the arbitral tribunal, unless has a right of
appeal under Section 37 of the Act, has to wait until the award is passed
by the Tribunal. This appears to be the scheme of the Act. The arbitral
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tribunal is, after all, a creature of a contract between the parties, the
arbitration agreement, even though, if the occasion arises, the Chief
Justice may constitute it based on the contract between the parties. But
that would not alter the status of the arbitral tribunal. It will still be a
forum chosen by the parties by agreement. We, therefore, disapprove of
the stand adopted by some of the High Courts that any order passed by
the arbitral tribunal is capable of being corrected by the High Court
under Article 226 or 227 of the Constitution. Such an intervention by the
High Courts is not permissible.

46. The object of minimizing judicial intervention while the matter is in
the process of being arbitrated upon, will certainly be defeated if the
High Court could be approached under Article 227 or under Article 226
of the Constitution against every order made by the arbitral tribunal.
Therefore, it is necessary to indicate that once the arbitration has
commenced in the arbitral tribunal, parties have to wait until the award is
pronounced unless, of course, a right of appeal is available to them under
Section 37 of the Acteven atan earlier stage.”

17.  The Supreme Court in Deep Industries Limited (supra) was examining
challenge to judgment passed by the Gujarat High Court under Articles 226 and
227 of the Constitution of India, whereby the judgment of the City Civil Court,
Ahmedabad passed in appeal filed under Section 37 of the Act of 1996, upholding
Arbitrator's order, who while deciding the application of the claimant under
Section 17 of the Act of 1996 stayed the operation of the order of its blacklisting
for two years holding that the same will operate only if the appellant ultimately
loses in final arbitration proceedings, was reversed. Reiterating that the policy of
the legislation is to ensure timely adjudication of the disputes under the
Arbitration and Conciliation Act specially after the Amendment Act, 2016, the
Supreme Court in para 14 and 15 of the judgment observed thus:-

“14. What is also important to note is that under Section 29A of the Act
which was inserted by the Amendment Act, 2016 a time limit was made
within which arbitral awards must be made, namely, 12 months from the
date the arbitral tribunal enters upon the reference. Also, it is important
to note that even so far as Section 34 applications are concerned, Section
34(6) added by the same amendment states that these applications are to
be disposed of expeditiously, and in any event, within a period of one
year from the date on which the notice referred to in sub-section (5) is
served upon the other parties.

15. Given the aforesaid statutory provision and given the fact that the
1996 Act repealed three previous enactments in order that there be
speedy disposal of all matters covered by it, it is clear that the statutory
policy of the Act is that not only are time limits set down for disposal of
the arbitral proceedings themselves but time limits have also been set
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down for Section 34 references to be decided. Equally, in Union of India
vs. Varindera Constructions Ltd, (2020) 2 SCC 111, dated 17.09.2018,
disposing of SLP (C) No. 23155/2013, this Court has imposed the self-
same limitation on first appeals under Section 37 so that there be a timely
resolution of all matters which are covered by arbitration awards.”

18. Taking note of the non obstante clause contained in Section 5 of the Act of
1996, which provided that “notwithstanding anything contained in any other law,
in matters that arise under Part I of the Arbitration Act, no judicial authority shall
intervene except where so provided in this Part” and keeping in view the above
intendment of legislature behind this, the Supreme Court in Deep Industries
Limited (supra) in paras 16 and 17 of the report had the following observations to
make:-

“16.  Most significant of all is the non-obstante clause contained in
Section 5 which states that notwithstanding anything contained in any
other law, in matters that arise under Part I of the Arbitration Act, no
judicial authority shall intervene except where so provided in this Part.
Section 37 grants a constricted right of first appeal against certain
judgments and orders and no others. Further, the statutory mandate also
provides for one bite at the cherry, and interdicts a second appeal being
filed (See Section 37(2) of the Act).

17. This being the case, there is no doubt whatsoever that if petitions
were to be filed under Articles 226/227 of the Constitution against orders
passed in appeals under Section 37, the entire arbitral process would be
derailed and would not come to fruition for many years. At the same
time, we cannot forget that Article 227 is a constitutional provision
which remains untouched by the non-obstante clause of Section 5 of the
Act. In these circumstances, what is important to note is that though
petitions can be filed under Article 227 against judgments allowing or
dismissing first appeals under Section 37 of the Act, yet the High Court
would be extremely circumspect in interfering with the same, taking into
account the statutory policy as adumbrated by us herein above so that
interference is restricted to orders that are passed which are patently
lacking in inherent jurisdiction.”

19. Section 16(2) of the Act of 1996 stipulates that a plea that the arbitral
tribunal does not have jurisdiction shall be raised not later than the submission of
the statement of defence; however, a party shall not be precluded from raising
such a plea merely because that he has appointed, or participated in the
appointment of, an arbitrator. Sub-section (5) of Section 16 provides that the
arbitral tribunal shall decide on a plea referred to in subsection (2) or sub-section
(3) and, where the arbitral tribunal takes a decision rejecting the plea, continue
with the arbitral proceedings and make an arbitral award. The language employed
by the Parliament in this sub-section thus makes its intention clear that once if the
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arbitral tribunal takes a decision to reject the plea, it shall continue with the
arbitral proceedings and make an arbitral award. It cannot however be said for this
that the aggrieved party has been left remediless against the rejection of its
objection as to the jurisdiction of the arbitral tribunal. The only thing is that its
remedy has been deferred till the stage of Section 34 of the Act of 1996 arises as is
evident from sub-section (6) of Section 16 of the Act of 1996 which interalia
provides that the parties aggrieved by such an arbitral award may make an
application for setting aside such an arbitral award in accordance with Section 34.

20.  Moreover, intention of the legislature in not providing the appeal against
the rejection of the application under Section 16(2) is also evident from sub-
section (2) of Section 37, which, vide its sub-clause (a), while providing for an
appeal to a Court from an order of the arbitral tribunal accepting the plea referred
to in sub-section (2) or sub-section (3) of Section 16, purposely does not provide
for an appeal against an order of the arbitral tribunal rejecting the plea referred to
in sub-section (2) or sub-section (3) of Section 16. Therefore, argument of the
petitioner that the arbitral tribunal does not have the jurisdiction or for that matter,
its argument that it was not given proper notice of appointment of the Arbitrator,
may only be available to it as ground of challenge to the award if eventually the
same were to be passed against it. The Supreme Court in Deep Industries Limited
(supra) while adverting to this aspect of the matter made the following useful
observations:

“22.  One other feature of this case is of some importance. As stated
herein above, on 09.05.2018, a Section 16 application had been
dismissed by the learned Arbitrator in which substantially the same
contention which found favour with the High Court was taken up. The
drill of Section 16 of the Act is that where a Section 16 application is
dismissed, no appeal is provided and the challenge to the Section 16
application being dismissed must await the passing of a final award at
which stage it may be raised under Section 34. What the High Court has
done in the present case is to invert this statutory scheme by going into
exactly the same matter as was gone into by the arbitrator in the Section
16 application, and then decided that the two year ban/blacklisting was
no part of the notice for arbitration issued on 02.11.2017, a finding
which is directly contrary to the finding of the learned Arbitrator
dismissing the Section 16 application. For this reason alone, the
judgment under appeal needs to be set aside.....”

21. The Supreme Court in Deep Industries Limited (supra), while approvingly
quoting para 11 to 16 of the report from the earlier judgment in Nivedita Sharma
Vs. COAL (2011) 14 SCC 337, has found the remedy of challenge under Section
34 to the aggrieved party against the rejection of application under Section 16(2)
of the Act of 1996 to be efficacious, which paras for the facility of reference, are
again reproduced hereunder:-
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“11. We have considered the respective arguments/
submissions. There cannot be any dispute that the power of the High
Courts to issue directions, orders or writs including writs in the nature of
habeas corpus, certiorari, mandamus, quo warranto and prohibition
under Article 226 of the Constitution is a basic feature of the
Constitution and cannot be curtailed by parliamentary legislation - L.
Chandra Kumar v. Union of India, (1997) 3 SCC 261. However, it is one
thing to say that in exercise of the power vested in it under Article 226 of
the Constitution, the High Court can entertain a writ petition against any
order passed by or action taken by the State and/or its agency/
instrumentality or any public authority or order passed by a quasi
judicial body/authority, and it is an altogether different thing to say that
each and every petition filed under Article 226 of the Constitution must
be entertained by the High Court as a matter of course ignoring the fact
that the aggrieved person has an effective alternative remedy. Rather, it
is settled law that when a statutory forum is created by law for redressal
of grievances, a writ petition should not be entertained ignoring the
statutory dispensation.

12. In Thansingh Nathmal v. Superintendent of Taxes, AIR 1964
SC 1419, this Court adverted to the rule of self-imposed restraint that the
writ petition will not be entertained if an effective remedy is available to
the aggrieved person and observed: (AIR p. 1423, para 7)

"7... The High Court does not therefore act as a court of appeal
against the decision of a court or tribunal, to correct errors of
fact, and does not by assuming jurisdiction under Article 226
trench upon an alternative remedy provided by statute for
obtaining relief. Where it is open to the aggrieved petitioner to
move another tribunal, or even itself in another jurisdiction for
obtaining redress in the manner provided by a statute, the High
Court normally will not permit by entertaining a petition under
Article 226 of the Constitution the machinery created under the
statute to be bypassed, and will leave the party applying to it to
seek resort to the machinery so setup."

13. In Titaghur Paper Mills Co. Ltd. v. State of Orissa, (1983) 2
SCC 433, this court observed:

"11. It is now well recognised that where a right or liability
is created by a statute which gives a special remedy for
enforcing it, the remedy provided by that statute only must be
availed of. This rule was stated with great clarity by Willes, J. in
Wolverhampton New Waterworks Co. v. Hawkesford (1859) 6
CBNS 336 : 141 ER 486 in the following passage: (ER p. 495)

“... There are three classes of cases in which
a liability may be established founded upon
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a statute... But there is a third class viz.
where a liability not existing at common law
is created by a statute which at the same time
gives a special and particular remedy for
enforcing it... The remedy provided by the
statute must be followed, and it is not competent
to the party to pursue the course applicable to
cases of the second class. The form given by the
statute must be adopted and adhered to.”

The rule laid down in this passage was approved by the House of Lords
in Neville v. London Express Newspapers Ltd. 1919 AC 368 (HL) and
has been reaffirmed by the Privy Council in Attorney General of
Trinidad and Tobago v. Gordon Grant and Co. Ltd. 1935 AC 532 (PC)
and Secy. of State v. Mask and Co. AIR 1940 PC 105. It has also been
held to be equally applicable to enforcement of rights, and has been
followed by this Court throughout. The High Court was therefore
justified in dismissing the writ petitions in limine."

14. In Mafatlal Industries Ltd. v. Union of India (1997) 5 SCC
536, B.P. Jeevan Reddy, J. (speaking for the majority of the larger
Bench) observed: (SCCp. 607, para77)

"77. ... So far as the jurisdiction of the High Court under Article
226 - or for that matter, the jurisdiction of this Court under
Article 32 - is concerned, it is obvious that the provisions of the
Act cannot bar and curtail these remedies. It is, however,
equally obvious that while exercising the power under Article
226/Article 32, the Court would certainly take note of the
legislative intent manifested in the provisions of the Act and
would exercise their jurisdiction consistent with the provisions
ofthe enactment."

15. In the judgments relied upon by Shri Vaidyanathan, which,
by and large, reiterate the proposition laid down in Baburam Prakash
Chandra Maheshwari v. Antarim Zila Parishad AIR 1969 SC 556, it has
been held that an alternative remedy is not a bar to the entertaining of
writ petition filed for the enforcement of any of the fundamental rights or
where there has been a violation of the principles of natural justice or
where the order under challenge is wholly without jurisdiction or the
vires of the statute is under challenge.

16. It can, thus, be said that this Court has recognised some
exceptions to the rule of alternative remedy. However, the proposition
laid down in Thansingh Nathmal v. Superintendent of Taxes (supra) and
other similar judgments that the High Court will not entertain a petition
under Article 226 of the Constitution if an effective alternative remedy is
available to the aggrieved person or the statute under which the action
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complained of has been taken itself contains a mechanism for rederssal
of grievance still holds the field.”

22.  The Supreme Court in Bhaven Construction (supra) was dealing with
somewhat identical case in which a similar stand was taken by the respondents
that the State of Gujarat has enacted the Gujarat Public Works Contracts Disputers
Arbitration Tribunal Act, 1992 with the object to provide for the constitution of a
tribunal to arbitrate disputes arising from works contract to which the State
Government or a public undertaking is a party. The objection under Section 16(2)
of the Act of 1996 raised by the respondents questioning jurisdiction of the sole
arbitrator on that basis was rejected in that case too. Aggrieved thereby, the
respondent preferred Special Civil Application under Articles 226 and 227 of the
Constitution before the Single Bench of Gujarat High Court. While the Single
Bench dismissed the Special Civil Application, the Division Bench revered that
judgment and allowed the Letters Patent Appeal. The Supreme Court relying on
the judgment in Deep Industries Limited (supra) and Nivedita Sharma (supra)
held that “the non-obstante clause is provided to uphold the intention of the
legislature as provided in the Preamble of to adopt UNCITRAL Model Law and
Rules, to reduce excessive judicial interference which is not contemplated under
the Arbitration Act”. The Supreme Court also held that “the Arbitration Act itself
gives various procedures and forums to challenge the appointment of an
arbitrator. The framework clearly portrays an intention to address most of the
issues within the ambit of the act itself, without there being scope for any extra
statutory mechanism to provide just and fair solutions.” The Supreme Court
further held that it would be “prudent for a Judge to not exercise discretion to
allow judicial interference beyond the procedure established under the
enactment. This power needs to be exercised in exceptional rarity, wherein one
party is left remediless under the statute or a clear 'bad faith' shown by one of the
parties. This high standard set by this Court is in terms of the legislative intention
to make the arbitration fair and efficient”.

23. Even though the learned Advocate General, in the present case, has argued
that the present matter falls within the exceptions to the general rule that this Court
under Article 226 and 227 of the Constitution of India can interfere with orders
“patently lacking in inherent jurisdiction” and also if it suffers from 'bad faith' but
neither of the arguments has been brought home inasmuch as, as has rightly been
argued, the petitioner appears to have coined the argument of “patent lack of
inherent jurisdiction” and the “bad faith” only during the course of arguments as
none of them find mention either in the application under Section 16(2) filed
before the Arbitral Tribunal or in the memorandum of writ petition challenging
rejection thereof or even in the rejoinder to the reply of the respondent No.2. As
regard various orders of the Supreme Court and this Court cited by the learned
Advocate General, transferring the proceedings pending before the arbitrator to
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the arbitral tribunal under the Adhiniyam of 1983, suffice it to say that in none of
these orders, Sections 16, 34 and 37 of the Act of 1996 were analyzed and the
precedents referred to supra, were considered.

24, In view of the analysis of the law and the facts made above, we do not find
any infirmity in the order passed by the learned Arbitral Tribunal and any merit in
the writ petition. The writ petition is therefore dismissed with no order as to costs.

Petition dismissed

I.L.R. [2021] M.P. 2092 (DB)
WRIT PETITION
Before Mr. Justice Prakash Shrivastava & Mr. Justice Vishal Dhagat
WP No. 4792/2020 (Jabalpur) decided on 9 September, 2021

SHAILESH KUMAR SONWANE ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

(Alongwith W.P. Nos. 4801/2020, 4808/2020 & 6675/2020)

A. District Court Establishment (Recruitment and Conditions of
Service) Rules, M.P, 2016, Rule 17(3) and District Court Establishment
(Recruitment and Conditions of Service) Rules, M.P.,, 2019, Rule 17(3) — Select
List/Wait List Candidates — Validity Period of Select/Wait List — Applicability of
Rules — Though posts were lying vacant, petitioners (wait list candidates)
were denied appointment on ground that as per Rules 0f 2019, validity period
of select list was reduced from 18 months to 12 months and accordingly the
list has lapsed — Held — Norms of process of selection cannot be changed by
changing Rules in middle of selection process — Selection process commenced
as per 2016 Rules, wherein as per Rule 17(3), validity period will be 18
months — 2019 Rules have not been made retrospective by any express
provision — Decision of respondents set aside — Petitioners have right to be
considered for appointment on unfilled posts — Respondents directed
accordingly — Petitions disposed. (Paras 14,18t023,27,29,30 & 34)

®. Rrerr =ararery wqrg=r (Al va dar &1 7rd) (a4, 9.9., 2016,
o 17(3) vad Rrerr =ararera vemg=r (adl va dar &1 o1d) 99, 9.9., 2019,
e 17(3) — a1 &t/ adier gl @ sraeff — ag1,/ ydler gt @1 fafemr=rar
srafer — frEl 1 ggicgar — a=ft ug Raa oA, ardimor (gdiar g1 & spwgeff)
3l 39 MR R g 9 7R & ™ & 2019 & @ @& ogaR, ==+
A1 @ fafer=gar s@afer &1 18 ArE 9 "cIaR 12 918 &A1 ™7 o R aggAR
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A e B T 2 — AffEiRa — aua @ ufear & 9= 7 el a1
9P, I49 UTHAT S WD DI L1 9l Sl Gobdl — I UfhaA1, 2016 &
FRET @ IER aRY g3 off fored st 17(3) @ sguR, fafemm=iar srafer 18
|18 BT — 2019 & Il &1 foel siffreraa Suss g1 saeel 981 9 =
2 — gaeffor &1 fafreey s — arEnTT 31, Rea usl w FRIfea g A
# forg S &1 AR 2 — yrefhrer &1 aggar MR fFar & — afaeg
PRTHd |

B. Constitution — Article 226 and District Court Establishment
(Recruitment and Conditions of Service) Rules, M.P., 2016, Rule 17(3) —
Validity Period of Select List — Exclusion of Litigation Period — Held — Validity
period of 18 months was to expire on 20.03.2020 and writ petition was filed on
20.02.2020, thus right of petitioners were existing on date of filing petition —
Act of Court shall prejudice no one — Respondent directed to exclude the
period from date of filing petition till date of judgment, for calculating
validity period. (Paras 31to33)

. IaErT — Jge8T 226 Y9 o6l <11y ¥IT9AT (Al vq Har &1
ord) 99, 4.y, 2016, (F% 17(3) — FI7 A #1 [Qferm=ar safs —
gHGHETSl BT Jafer &1 s7yqeli1 — AfEiRa — 18 A &1 fafemr=a s@fe,
20.03.2020 B HHTE I off 3R Re a1 20.02.2020 B YET B 1T of),
I, ATFAST U B3 B fafdr o1 ArERToT &1 AR faem o — [y
3 pRaE 9 A R ufdae yama 78 us — fafermr=rar srafdr 3t o= 2,
IIfaeT 9gd &3 &1 fafdr | fofa 3 fafdr 9@ 31 safy smafsta o= @ fag
gygeff ®I e Rra fear |

C. Service Law — Applicability of Rules — Held — Normal rule is
that vacancies which arise prior to amended Rules would be governed by
unamended Rules and in exceptional circumstances, Government can take a
conscious decision not to fill vacancies under old Rules — In present case, no
such exceptional circumstances placed on record — Petitioners legitimate
expections and right of consideration for appointment cannot be taken away.

(Paras 24, 27 & 29)

T a7 fafer — A&t &1 gaisgar — aiftfaaiRa — arm= g g
2 fo Rfaaar ot denfera el @ gd Sa= g3 2, srwnfera ot grr g
Bt gt rvareTare uRRefaal A, arer, M sl & siasfa Rfvaay &) =
R M &I Jad fafreaa &R Gadl @ — ada = g §, U1 BI ruareraie
gRRerfor siftrere o= =&Y vl 1= — fgfaa 2 faar o foag o= &) ardro
@1 fafSrawra g vd sifererR 8141 <121 oIt a&hdr |

D. Constitution — Article 14 — Appointment — Rights of Selected
Candidates — Held — State must give some justifiable and non-arbitrary
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reasons for not filling up the posts — It is not at the whims and fancies of State
to keep the advertised post vacant when select list is operative, as same would
run counter to the mandate of Article 14 of Constitution. (Para 16)

. wiaerT — =87 14 — Agfaa — aafaa =l & sifear —
ARFIERT — ISF I U=l $1 9 MR OH g §B RITIT d AR—FT4 BRI
I+ FARAY — I8 TS B 1S 3R HeuA1 W) 721 2 & faenfia vg Rea @ o9
99 Al gad-efid @ Rife VAT HAr Gfdes & o8 14 @ 3ATe b
faadia g |

E. Service Law — Select List — Rights of Candidates — Held — Apex
Court concluded that though a candidate who passed examination or whose
name appeared in select list does not have any indefeasible right to be
appointed yet appointment cannot be denied arbitrarily and select list
cannot be cancelled without any proper justification. (Para17)

€ war fafer — a7 @ — srwaffar & siferere — sithfeiRa —
wdlza =ararer A frssfa fear fe gefy ga sraeff, e a@ar shiof @
fora®T == A A A1 3 2, 3 Figa 6l 9IF &1 S el SftaR T8l
2, arfl, 7 wu 9@ fgfaa 9 sor T8 fear o wear v faar fed
W =mafad o @99 g & Ffrea 7281 fear & gaar |

E Service Law — Wait List — Rights of Candidates — Held — A
candidate in waiting list, as per his position in list, has right to be considered
for appointment if for any reason the post falls vacant during validity period
of list — Such right is not a vested right but it is only a right to be considered
for appointment — Appointing authority can deny appointment for some
justifiable reason to such candidate. (Para12)

q. war fafer — gdler g — s=fefar & siferae — aiffaiRa —
gofier g @ v sl ol A A S¥e H @ aguaR Fygfaa @ fod faar
H ford oM &1 JIffreR @ afe fedl srRvEe YA 3 fafem=rar sEfr & kM
g Rad 8 oar @ — Sad Af¥eR e ffza siffer 7 2 Afig I saa
frafed 3 faar 4 fod 91 &1 v aiffer @ — fgfea aiferd feed
<Tafad ReT 4R Iad w1eft 3 fFgfaa 9 sseR R Edar 2|

G. Maxim— “actus curiae neminem gravabit” — Discussed.
(Para 33)

B YA — REY @ Al & RV [l H ver &l g1 78 811
Fifey — faafaa |
Cases referred :
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Naman Nagrath with Vikram Singh and Satyendra Jain, for the
petitioners.

Piyush Dharmadhikari, B.N. Mishra, Arpan J. Pawar and Ashish Shroti,
for the respondents.

ORDER

The  Order of the Court was  passed by :
PRAKASH SHRIVASTAVA, J. :- This order will govern the disposal of WP
No0.4792/2020, W.P. N0.4801/2020, W.P. N0.4808/2020 and W.P. N0.6675/2020
since it is jointly submitted by counsel for the parties that these writ petitions
involve common issue in the identical fact situation.

2. For convenience the facts are noted from W.P. N0.4792/2020. In the writ
petition, the petitioner has prayed for a direction to the respondents to appoint the
petitioner on the vacant post of Assistant Grade-III by giving effect to the waiting
list and has further challenged the validity of Rule 17(3) of the Rules 0f2019.

3. An advertisement dated 02.06.2017 was issued by the respondent No.3 for
recruitment to the post of Assistant Grade- III. After the screening, District-wise
select list (Annexure P/3) was declared and the waiting list (Annexure P/2) in
respect of UR, OBC, SC and ST candidates was also published on 20.09.2018. As
per the averment, in the petition, the name of the petitioners find place in the
waiting list. Further case of the petitioners is that certain vacancies are still
unfilled on account of non-joining of some of the selected candidates. As per the
averment made in para 5.7 of W.P.N0.4792/2020, the respondents have cleared
the waiting list by making some of the appointments and the petitioner's name has
come up from Sr. No.42 to Sr. No.5 in the waiting list and 6 seats in the UR
category are still lying vacant. Further case of the petitioner is that since the
advertisement was published on 02.06.2017, the result of the examination was
declared on 20.09.2018, therefore, validity of the select list will be 18 months in
terms of the rules which were prevailing at the time of issuance of advertisement
and conduct of examination and the same cannot be reduced to 12 months on the
basis of new Rules which have subsequently come in force.

4. The stand of the respondent No.2 and 3 is that though in the Rules 02016,
the validity of the select list was 18 months from the date of declaration of final list
but in terms of the subsequent Rules published in the year 2019, the validity period
has been reduced to 12 months and justifiable reason exists for reducing the
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validity period and now the select list has lapsed as the validity period is over.

5. Shri Naman Nagrath, learned senior counsel has submitted that since the
petitioners have been placed in the waiting list, therefore, they have a legitimate
right of consideration for appointment on the posts which have fallen vacant due
to non-joining, resignation, etc. of the selected candidates. In support of his
submission, he has placed reliance upon the judgments of Supreme Court in the
cases reported in (1997) 8 SCC 488 (Surinder Singh and others vs. State of Punjab
and another), (1994) Supp. 2 SCC 591 (Gujarat State Dy. Executive Engineers’
Association vs. State of Gujarat and others), (1999) SCC Online Rajasthan 241
(Ram Babu Koli Vs. Zila Parishad Sawai Madhopur), (1986) 3 SCC 273 (8.
Govindaraju Vs. Karnataka SRTC and another) and (1995) Supp. 2 SCC 230
(R.S. Mittal Vs. Union of India).

He has further submitted that the State cannot act arbitrarily and if the
posts are lying vacant, the appointment cannot be denied unless there is a valid
justifiable reason. In support of his submission, he has placed reliance on the
judgments of Supreme Court in the cases reported in (2019) 12 SCC 798 (Dinesh
Kumar Kashyap and others vs. South East Central Railway and others), (2010) 7
SCC 678 (East Coast Railway and another Vs. Mahadev Appa Rao and others)
and (2019) 11 SCC 771 (Gagandeep Singh Vs. State of Punjab and others).

His further argument is that Rules of Game cannot be changed after
commencement of the game. He has submitted that the selection process was
initiated under the Rules of 2016, therefore, the entire process is required to be
completed under the said Rules and in the midway the Rules of 2019 cannot be
applied. In support of his submission, he has placed reliance upon the judgments
in the cases reported in (1983) 3 SCC 284 (Y.V. Rangaiah and others Vs. J.
Sreenivasa Rao and others), (2003) 9 SCC 335/336 (State of Uttaranchal and
others Vs. Sidharth Srivastava and others), (1994) 5 SCC 450 (Para 14 & 15)
(Union of India and others Vs. Tushar Ranjan Mohanty and others) and (2010) 13
SCC 467 (State of Bihar and others Vs. Mithilesh Kumar). He has further
submitted that the Rules 02019 have not been made retrospective nor they can be
inferred to be retrospective and in this regard he has referred to the Repeal and
Savings clause of the Rules of 2019. In support of his submission, he has placed
reliance upon the judgments in the cases reported in (2016) 4 SCC 179 (Richa
Mishra Vs. State of Chhattisgarh and others), (2009) 4 Guwahati Law Report 507
(Abdul Hai Ahmed and others Vs. State of Assam and others), (1990) 1 SCC 411
(P. Mahendran vs. State of Karnataka) and (1987) 3 SCC 516 (Commissioner of
Income Tax, U.P. Vs. M/s Shah Sadiq and Sons). Arguing on the issue of challenge
to the vires of the Rules of 2019, he has made limited submission that his
grievance is only in respect of retrospective application of the Rules, therefore, he
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i1s not questioning the constitutional validity of the Rules.

Learned senior counsel for the petitioners has further placed reliance upon
the judgment in the case reported in (2006) 2 MPLJ 312 (Kanchan Saxena Vs.
State of M.P. and another) and has submitted that the right of the petitioners was
crystallized on the date of filing of the petitions which were filed before expiry of
18 months. He has also placed reliance upon the judgment of Supreme Court in the
case reported in (2013) SCC Online MP 6365 (Gopal Singh Gurjar Vs. State of
M.P. and others).

6. Shri Ashish Shroti, learned counsel for the respondent High Court has
placed reliance upon Rule 11 of the Rules of 2016 and has submitted that the
requisition from District Establishment is made by 30" of September in each
recruitment year for all the posts and has further referred to Rule 12(c) and
submitted that examination is conducted between January to April every year and
referring to Rule 2(r), he has submitted that “year of recruitment” means year
commencing from 1" January to 31" December and in this background, he has
submitted that an anomalous position was created as Rule 17(3) of the Rules of
2016 contained the provision about validity of the select list for 18 months
whereas the recruitment was required to be made every years, hence Rules of
2019 have been introduced and the validity period of select list has been reduced
to one year. He has further submitted that there is no violation of fundamental
right, therefore there is no question of challenging the vires of the Rules of 2019
and in this regard he has placed reliance upon the judgment in the case reported in
(2009) 2 SCC 1 (Mahmad Husen Abdulrahim Kalota Shaikh Vs. Union of India
and others). He has also submitted that the Rules of 2019 have not been applied
retrospectively but these Rules have been applied from the date they have come in
force. He has also submitted that by changing the duration of the validity of the
select list, there is no change in the Rules of Game and in this regard he has further
placed reliance upon the judgment in the case reported in (2020) 2 SCC 173
(Anupal Singh and others Vs. State of U.P.). Elaborating the meaning of the wait
list, he has placed reliance upon the judgment in the matter of Gujarat State Dy.
Executive Engineers' Association (supra). He has also submitted that there is no
provision in the Rules of 2016 or 2019 to prepare any waiting list and even
otherwise the wait list candidate has no right to be considered. In this regard, he
has placed reliance upon the judgment of Supreme Court in the case of Anupal
Singh and others (supra). Shri Shroti has also placed reliance upon the judgments
in the cases reported in (2004) 2 SCC 681 (Bihar State Electricity Board Vs.
Suresh Prasad and others), (2013) 12 SCC 243 (Raj Rishi Mehra and others Vs.
State of Punjab and another) and (1997) 1 SCC 650 (Gajraj Singh and others V.
State Transport Appellate Tribunal and others).
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7. We have heard the learned counsel for the parties and perused the record.

8. Undisputedly, the advertisement for recruitment to the post of Assistant
Grade-III and other posts was issued on 02.06.2017. The result of the said
examination was declared on 20" September, 2018. While declaring the result
alongwith the list of the selected candidates, a waiting list was also published. The
name of these petitioners finds place in the waiting list. At the time of issuance of
the advertisement and publication of the select list and waiting list, the Madhya
Pradesh District Court Establishment (Recruitment and Conditions of Service)
Rules, 2016 were in force. Sub-rule (3) of Rule 17 of the Rules of 2016 provides
for the duration of validity of the list of successful candidates and reads as under:

“17(3) Duration of validity of the final list of successful
candidate: The final list of the successful candidates in the
examination in any recruitment year shall be valid upto 18 months
from the date of declaration of the final list, but shall become invalid
after declaring the results of next years examination.”

Subsequently same Rules were again published in official Gazette on 28.06.2019
with certain modifications. These Rules published on 28.06.2019 are referred to
in this order as Rules of 2019. Sub-rule (3) of Rule 17 of the Rules of 2019
provides for validity period of the select list and reads under:

“17(3) Validity period of the select list- The select list of the
successful candidates in the examination in any recruitment year
shall be valid upto 12 months from the date of declaration of the
select list.”

9. A bare perusal of the aforesaid Rules reveal that under the Rules of 2016,
the validity period of the select list was 18 months whereas in the Rules 0f 2019,
the validity period of the select list has been reduced to 12 months from the date of
declaration of the select list.

10. In the present case, the select list was declared on 20" of September, 2018,
therefore, 12 months period was to be over on 20" September, 2019 and 18 months
period was to be over on 20" March, 2020. The respondents in their reply have
taken a stand that the Rules of 2019 will apply and therefore the validity period of
the list expired on 20" September, 2019 and during the validity of the select list, the
waiting list of UR category was cleared upto Sr. No.42 and after 20" September, 2019,
the waiting list cannot be given effect to.

I1. In the above factual background, the first issue is as to whether the
petitioners who are wait list candidates have any legitimate right of consideration
for appointment on the post falling vacant due to non-joining, resignation, etc. of
the selected candidates ?
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12. A candidate in the waiting list, as per his position in the list, has right to be
considered for appointment if for any reason the post falls vacant during the
validity period of the list. Such a right is not a vested right but it is only a right to be
considered for appointment. The appointing authority can deny appointment for
some justifiable reason to such a candidate. In the matter of Gujarat State Dy.
Executive Engineers' Association(supra), the Hon'ble Supreme Court has
explained the meaning of waiting list by clarifying that a waiting list prepared in
service matters by the competent authority is a list of eligible and qualified
candidates who in order of merit are placed below the last selected candidate.
Such lists are prepared either under the Rules or even otherwise mainly to ensure
that the working in the office does not suffer if the selected candidates do not join
for one or the other reason or the next selection or examination is not held soon. A
wait list candidate has no vested right except the right to claim that he may be
appointed if for any reason one or other selected candidates does not join.
Supreme Court in the matter of Surinder Singh and others (Supra) has held that a
waiting list cannot be used as a perennial source of recruitment for filling up the
vacancy not advertised. The candidate in the waiting list has no vested right to be
appointed except to the limited extent that when a candidate selected against the
existing vacancy does not join for some reason and the waiting list is still
operative.

13. In the matter of S. Gonvindaraju(Supra), Supreme Court has held that
once a candidate is selected and his name is included in the select list for
appointment in accordance with the Regulation, he gets a right to be considered
for appointment as and when the vacancy arises. In the matter of R.S.
Mittal(Supra), the Hon'ble Supreme Court has further clarified that although a
person on the select panel has no vested right to be appointed to the post for which
he has been selected, the appointing authority cannot ignore the select panel or on
its whims decline to make the appointment. When a person has been selected by
the Selection Board and there is a vacancy which can be offered to him keeping in
view his merit position then ordinarily there is no justification for ignoring him for
appointment. There has to be a justifiable reason to decline to appoint a person
who is on the select panel.

14. Thus, from the aforesaid pronouncements, it is clear that if name of a
candidate is included in the select list, he has a right to be considered for
appointment but the appointment can be declined for justifiable reason. In the
present case, the name of the petitioners were included in the waiting list, the
respondents have offered appointment to the candidate upto Sr. No.42 in the
waiting list of UR category. The posts are lying vacant against which remaining
wait listed candidates can be considered for appointment.

15. In the above factual and legal backdrop, the next issue is as to whether the
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respondents are justified in denying appointment to the petitioners on the posts
which are lying vacant ?

16. The law in this regard is settled that the State must give some justifiable
and non-arbitrary reason for not filling up the posts. It is not at the whims and
fancies of the State to keep the advertised post vacant when the select list is
operative as the same would run counter to the mandate of Article 14 of the
Constitution. Though the justification offered by the State is normally not
questioned by the Court but the justification must be reasonable and not arbitrary
or capricious.

17.  The Supreme Court in the matter of Dinesh Kumar Kashyap(Supra) in this
regard has held that-

“6. Our country is governed by the rule of law. Arbitrariness is an
anathema to the rule of law. When an employer invites applications
for filling up a large number of posts, a large number of
unemployed youth apply for the same. They spend time in filling
the form and pay the application fees. Thereafter, they spend time
to prepare for the examination. They spend time and money to
travel to the place where written test is held. If they qualify the
written test, they have to again travel to appear for the interview
and medical examination, etc. Those who are successful and
declared to be passed have a reasonable expectation that they will
be appointed. No doubt, as pointed out above, this is not a vested
right. However, the State must give some justifiable, non- arbitrary
reason for not filling up the post. When the employer is the State it
is bound to act according to Article 14 of the Constitution. It cannot
without any rhyme or reason decide not to fill up the post. The
Courts would normally not question the justification but the
Justification must be reasonable and should not be an arbitrary
capricious or whimsical exercise of discretion vested in the State.
1t is in the light of these principles that we need to examine the
contentions of SECR.”

In the matter of East Coast Railway and another (Supra), the Hon'ble Supreme
Court has held that though a candidate who has passed an examination or whose
name appeared in the select list does not have any indefeasible right to be
appointed yet appointment cannot be denied arbitrarily and the select list also
cannot be cancelled without giving proper justification. While holding so,
Hon'ble Supreme Court has placed reliance upon the Constitution Bench judgment
of the Supreme Court in the matter Shankarsan Dash vs. Union of India reported
in(1991) 3 SCC 47 wherein it is held that-
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“7. It is not correct to say that if a number of vacancies are notified for
appointment and adequate number of candidates are found fit, the
successful candidates acquire an indefeasible right to be appointed
which cannot be legitimately denied. Ordinarily the notification merely
amounts to an invitation to qualified candidates to apply for recruitment
and on their selection they do not acquire any right to the post. Unless
the relevant recruitment rules so indicate, the State is under no legal
duty to fill up all or any of the vacancies. However, it does not mean that
the State has the licence of acting in an arbitrary manner. The decision
not to fill up the vacancies has to be taken bona fide for appropriate
reasons. And if the vacancies or any of them are filled up, the State is
bound to respect the comparative merit of the candidates, as reflected at
the recruitment test, and no discrimination can be permitted. This correct
position has been consistently followed by this Court, and we do not find
any discordant note in the decisions in State of Haryana V. Subhash
Chander Marwaha and Others, [71974] 1 SCR 165, Miss Neelima Shangla
v. State of Haryana and Others, [1986] 4 SCC 268 and Jatendra Kumar
and Others v. State of Punjab and Others, [1985] 1 SCR 899.”

In the matter of Gagandeep Singh(Supra), the Hon'ble Supreme Court has taken
the view that though no candidate has vested right for appointment but at the same
time appointing authority cannot frustrate intention behind and purpose of
preparation of select list. Next available candidate in the select list has legitimate
expectation for being considered for appointment when the post falls vacant.

18. Thus, it is clear that the legitimate expectation of the select list candidate
for consideration for appointment when post in question falls vacant cannot be
denied by the Government by acting arbitrarily or without offering any justifiable
reason.

19. In the present case, only reason which has been offered by the State
Government for denying appointment to the remaining wait list candidates is that
the Rules of 2019 had come in force in the meanwhile; therefore, the validity of
the select list was curtailed to 12 months from 18 months.

20. In view of the above position, the next issue which arises for consideration
of this Court is whether the respondents could have changed the rules of the game
after commencement of the process of selection and curtail the validity period of
selectlist?

21. Once the norms of selection are declared on the commencement of the
selection process then those norms cannot be changed and the right accrued to a
candidate by virtue of the original norms cannot be taken away. The Supreme
Court in the matter of Y.V, Rangaiya and others(Supra), in a case of promotion
where the Rules were changed in the midway, has taken the view that vacancies
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which occured prior to the amended Rules would be governed by the old Rules
and not by the amended Rules. In the matter of Siddharth Shrivastava(Supra), the
Hon'ble Supreme Court has considered the scope of power to make laws under
Article 309 with retrospective effect and has held that this power cannot be used to
nullify a right vested in a person under a Statute or the Constitution. In the matter
of Tushar Ranjan Mohanty and others(Supra), in a case where norms for
recruitment were changed during the pendency of the selection process has held
that norms or Rules as existing on the date when the process of selection begins
will control such selection and any alteration to such norms would not affect the
continuing process unless specifically the same were given retrospective effect.
After referring earlier judgments on the point, Hon'ble Supreme Court in the case
of Tushar Ranjan Mohanty and others(Supra) has held that-

“14. The legislatures and the competent authority under Article 309 of
the Constitution of India have the power to make laws with retrospective
effect. This power, however, cannot be used to justify the arbitrary,

illegal or unconstitutional acts of the Executive. When a person is

deprived of an accrued right vested in him under a statute or under the

Constitution and he successfully challenges the same in the court of law,

the legislature cannot render the said right and the relief obtained
nugatory by enacting retrospective legislation.

15. Respectfully following the law laid down by this Court in the
Judgments referred to and quoted above, we are of the view that the
retrospective operation of the amended Rule 13 cannot be sustained. We
are satisfied that the retrospective amendment of Rule 13 of the Rules
takes away the vested rights of Mohanty and other general category
candidates senior to Respondents 2 to 9. We, therefore, declare amended
Rule 13 to the extent it has been made operative retrospectively to be
unreasonable, arbitrary and, as such, violative of Articles 14 and 16 of
the Constitution of India. We strike down the retrospective operation of
the rule. In the view we have taken on the point it is not necessary to deal
with the other contentions raised by Mohanty.”

22. Thus, from the aforesaid analysis, it is clear that once the process of
selection had commenced on the basis of the norms prescribed under the Rules of
2016 then in normal circumstances the changed norms relating to curtailing the
validity period of select list could not have been applied to the pending process.

23. This takes us to the next issue as to whether the Rules of 2019 can be
applied to the pending selection process to curtail the validity period of the select
list ?

24. To examine this issue, the Repeal and Savings Clause of the Rules 0f 2019
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needs to be considered which reads as under:
“37. Repeal and Savings-

All Rules, Orders, Instructions and Circulars corresponding to these
Rules, in force immediately before the commencement of these Rules are
hereby repealed inrespect of matters covered by these Rules:

Provided that any order made or action taken under the rules so repealed
shall be deemed to have been made or taken under the corresponding
provisions of these rules.”

The Rules of 2019 have not been made retrospective by any express provision.
The stand of the respondents is that the Rules of 2019 have been applied from the
date they have came in force and therefore in terms of Rule 17(3) of the Rules of
2019, the validity period of the list has been curtailed to 12 months. Hon'ble
Supreme Court in the case of Richa Sharma(Supra) has considered the issue if the
Rules specified in the advertisement for recruitment process can be departed from
and new Rules can have the retrospective effect. In that case, the recruitment had
commenced under the Rules of 2000 and subsequently the Rules of 2005 were
promulgated, therefore, the Hon'ble Supreme Court after considering the similar
proviso in the Repeal and Savings clause which exists in the present case has held
that -

18. The High Court held that the first and second requisitions to
commence recruitment process against the vacant seats to the post of
DSP were made when the 2000 Rules were in force. Therefore,
recruitment was rightly undertaken under the 2000 Rules. The admitted
facts are that the process of selection started before the 2005 Rules were
promulgated with the requisitions dated 27-9-2004 and 26-3-2005 sent
by the State Government to CPSC. At that time, the 2000 Rules were in
vogue. For this reason, even in the requisition it was mentioned that
appointments are to be made under the 2000 Rules. Further, it is also an
admitted fact that the vacancies in question which were to be filled were
for the period prior to 2005. Such vacancies needed to be filled in as per
those Rules i.e. the 2000 Rules. This is patent legal position which can be
discerned from Y. V. Rangaiah v. J. Sreenivasa Rao [Y. V. Rangaiah v. J.
Sreenivasa Rao, (1983) 3 SCC 284: 1983 SCC (L&S) 382]. As per the
facts of that case a panel had to be prepared every year of list of
approved candidates for making appointments to the grade of Sub-
Registrar Grade I1 by transfer according to the old Rules. However, the
panel was not prepared in the year 1976 and the petitioners were
deprived of their right of being considered for promotion. In the
meanwhile, new Rules came into force. In this factual background, it
was held that the vacancies which occurred prior to the amended rules
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would be governed by the old Rules and not by the amended rules. The
Judgment in B.L. Guptav. MCD [B.L. Guptav. MCD, (1998) 9SCC 223 :
1998 SCC (L&S) 532] also summarises the legal position in this behalf.
The judgment in P. Ganeshwar Rao v. State of A.P. [P. Ganeshwar Rao v.
State of A.P, 1988 Supp SCC 740 : 1989 SCC (L&S) 123 : (1988) 8 ATC
957] is also to the same effect. Para 9 of the judgment laying down the
aforesaid proposition of law, is reproduced below: (B.L. Gupta case
[B.L. Guptav. MCD, (1998) 9 SCC 223 : 1998 SCC (L&S) 532], SCC p.
226)

"9. When the statutory rules had been framed in 1978, the
vacancies had to be filled only according to the said Rules. The
Rules of 1995 have been held to be prospective by the High
Court [K.C. Sharma v. DESU, 1997 SCC OnLine Del 128:
(1997) 66 DLT39] and in our opinion this was the correct
conclusion. This being so, the question which arises is whether
the vacancies which had arisen earlier than 1995 can be filled
as perthe 1995 Rules. Our attention has been drawn by Mr Mehta
to a decision of this Courtin N. T. Devin Kattiv. Karnataka Public
Service Commission [N.T. Devin Katti v. Karnataka Public
Service Commission, (1990) 3 SCC 157: 1990 SCC (L&S) 446.
(1990) 14 ATC 688]. In that case after referring to the earlier
decisions in Y. V. Rangaiah [Y. V. Rangaiahv. J. Sreenivasa Rao,
(1983) 3 SCC 284: 1983 SCC (L&S) 382], P. Ganeshwar Rao
[P. Ganeshwar Rao v. State of A.P., 1988 Supp SCC 740 : 1989
SCC(L&S) 123 :(1988) 8ATC 957] and A.A. Calton v. Director
of Education [A.A. Calton v. Director of Education, (1983) 3
SCC33:1983SCC (L&S) 356] it was held by this Court that the
vacancies which had occurred prior to the amendment of the
Rules would be governed by the old Rules and not by the
amended Rules."

19. No doubt, under certain exceptional circumstances, the Gov-
ernment can take a conscious decision not to fill the vacancies under the
old Rules and, thus, there can be departure of the aforesaid general rule
in exceptional cases. This legal precept was recognised in Rajasthan
Public Service Commission v. Kaila Kumar Paliwal [Rajasthan Public
Service Commission v. Kaila Kumar Paliwal (2007) 10 SCC 260 :
(2008) 1 SCC (L&S) 492] in the following words:

"30. There is no quarrel over the proposition of law that normal
rule is that the vacancy prior to the new Rules would be
governed by the old Rules and not by the new Rules. However, in
the present case, we have already held that the Government has
taken conscious decision not to fill the vacancy under the old
Rules and that such decision has been validly taken keeping in
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view the facts and circumstances of the case."

This position is reaffirmed in State of Punjab Vs. Avun Kumar Aggarwal,
(2007) 10SCC402.

20. However, as far as the present case is concerned, the State sent the
requisition specifically mentioning that the recruitment has to be under
the 2000 Rules. This was so provided even in the advertisement. The
appellant never challenged the advertisement and contended that after
the promulgation of the 2005 Rules the recruitment should have been
made under the 2005 Rules and not the 2000 Rules. Therefore, the
appellant is even precluded from arguing that recruitment should have
been made under the 2005 Rules.

21. Thus, we answer Question (a) by holding that recruitment was rightly made
as per the 2000 Rules.

The normal Rule is that the vacancies which arise prior to the amended Rules
would be governed by the unamended Rules and in exceptional circumstances the
Government can take a conscious decision not to fill the vacancies under the old
Rules. In the present case, neither any exceptional circumstances are shown nor
any conscious decision of the respondents based on such exceptional circumstances
has been placed on record for not filling the vacancies under the Rules of 2016.
The Division Bench of the Gauhati High Court in the case of Abdul Hai Ahmed
and others(Supra) has considered some what similar position and has taken note
of the similar though not identically worded the Repeal and Savings clause and
provision of the Assam General Clauses Act (which is similar to M.P. General
Clauses Act, 1957) about the effect of Repeal and has held that -

“9. As the Rules of 2003 referred to earlier or rules framed under article
309, which repealed the 1982 Rules, also made in exercise of article 309
the effect of such repeal is to be decided in accordance with the
provisions of the Assam General Clauses Act, 1915. It can be seen that
section 6 seeks to protect the legality of the orders and also the rights
and privileges acquired during the subsistence of the repealed
enactment. It also preserves the obligations or liabilities accrued during
such subsistence. It also declared that any legal proceeding or remedy,
etc., initiated during the subsistence of the repealed enactment would
continue to be prosecuted as if the repeal never took place. The true
import of the proviso to rule 32, in our opinion, is not to affect the
operation of section 6 of the General Clauses Act, 1897 or section 6 of
the Assam General Clauses Act, 1915, which is substantially similar to
section 6 of the General Clauses Act, 1897. The effect of section 6 of the
Assam General Clauses Act, in our view, is similar to the effect of section
6 of the General Clauses Act, 1897. No doubt, the Legislature while
repealing any law and replacing it by a new law can stipulate such
consequences as the Legislature deems fit shall follow such a repeal. If
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the Legislature is silent about the consequences of the repeal the
provisions of the General Clauses Act, 1897 or the Assam Act, 1915
automatically apply by virtue of the declaration contained in section 6.
If any provision is made by the repealing enactment declaring the
consequences of the repeal the language of such a declaration should be
examined in juxtaposition with the language of section 6 of the General
Clauses Act, 1897, Assam Act, 1915. Unless the language of the
repealing enactment is found to be plainly and expressly contrary to the
scheme of section 6 of the General Clauses Act, 1915 this court is not to
infer a departure from the principles enshrined under the General
Clauses Act. Having regard to the language of the proviso of rule 3 we
are not able to perceive any intention of the Legislature (in the present
case the Governor acting under article 309) to depart from the scheme
of section 6 of the General Clauses Act. In our view, the proviso is more
akin to the provisions under section 24 of the General Clauses Act, 1897
or section 26 [ 26. Continuation of orders, etc., issued under enactments
repealed and re-enacted. Where any enactment is repealed and re-
enacted with or without modification, then, unless it is otherwise
expressly provided, any appointment, notification, order, scheme, rule,
form or bye-law, made or issued under the repealed enactment, shall so
far as it is not inconsistent with the provisions re-enacted, continue in
force, and be deemed to have been made or issued under the provisions
so re-enacted, unless and until it is superseded by any appointment,
notification, order, scheme, rule, form, bye-law made or issued under
the provisions so re-enacted. | of the Assam General Clauses Act, 1915.

10. Inthe matter of recruitment in public service, it is settled law of this
Country that "Rules of the game cannot be changed in the midstream". K
Manjusree v. State of Andhra Pradesh, (2008) 3 SCC 512]. This is a
principle enunciated by the Supreme Court in the background of the
requirements of articles 14 and 16 of the Constitution of India as
permitting the change of the rules of recruitment midstream would
enable the State to arbitrarily eliminate some of the candidates who
were otherwise eligible to compete for the post for which the recruitment
process is undertaken or alternatively arbitrarily enable the State to
enable some of the candidates who were not otherwise eligible to
compete in accordance with the law as ir existed on the date when the
recruitment process was initiated. It is a principle which is consistent
with the general scheme of the consequences of repeal of a law as
envisaged under the provisions of the General Clauses Act discussed
above. In ourview in the realm of public law and more particularly in the
context of employment under the State the above referred judgments
only declare that notwithstanding the ability of the Legislature in
general to alter the scheme of section 6 of the General Clauses Act such
an ability in the context of recruitment in public employment is liable to
be restricted in view of the demands of articles 14 and 16 of the
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Constitution of India. Therefore the submission of Mr. Sharma is set
aside.”

25.  Hon'ble Supreme Court in the matter of P Mahendran(Supra) in a case
where the Rule relating to qualifications for appointment was amended during
continuance of the process of selection and the process was subsequently
completed under the old Rules, has held that the select list was not vitiated on
account of the amendment of the Rules. Considering the issue of retrospectivity, it
has been reiterated that every Statute or Statutory Rules is prospective unless it is
expressly or by necessary implication made to have retrospective effect.
Considering this issue, the Hon'ble Supreme Court has held that -

“5. It is well-settled rule of construction that every statute or statutory
Rule is prospective unless it is expressly or by necessary implication
made to have retrospective effect. Unless there are words in the statute
or in the Rules showing the intention to affect existing rights the Rule
must be held to be prospective. If a Rule is expressed in language which
is fairly capable of either interpretation it ought to be construed as
prospective only. In the absence of any express provision or necessary
intendment the rule cannot be given retrospective effect except in matter
of procedure. The amending Rule of 1987 do not contain any express
provision giving the amendment retrospective effect nor there is
anything therein showing the necessary intendment for enforcing the
Rule with retrospective effect. Since the amending Rule was not
retrospective, it could not adversely affect the right of those candidates
who were qualified for selection and appointment on the date they
applied for the post, moreover as the process of selection had already
commenced when the amending Rules came into force. The amended
Rule could not affect the existing rights of those candidates who were
being considered for selection as they possessed the requisite qualifications
prescribed by the Rules before its amendment moreover construction of
amending Rules should be made in a reasonable manner to avoid
unnecessary hardship to those who have no control over the subject
matter.”

26.  In the matter of M/s Shah Sadiq and Sons(Supra) while considering the
issue of vested and accrued right of set off under the Income Tax Act and Section 6
of the General Clauses Act, 1957, the Hon'ble Supreme Court has held that
accrued and vested right acquired under a repealed Act which is neither expressly
saved nor expressly or impliedly taken away by the repealing Act, would continue
to be effective and enforceable.

27.  Thus, we are of the opinion that the right which had accrued to the select
list candidates on the basis of their placement in the select list/waiting list
prepared under the Rules of 2016 cannot be taken away by subsequent
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notification of the Rules 0f2019.

28. Counsel for the respondents has placed reliance upon the judgment of the
Supreme Court in the matter of Mohd. Hussain wherein settled principles have
been enumerated which are to be kept in view while examining the constitutional
validity of the Repealing Act but in the present case, the petitioner has not raised
any argument about constitutional validity of the Rules of 2019 but has raised a
limited issue in respect of applicability of Rules of 2019 in the pending select list,
hence this judgment is of no help to the respondents. Counsel for the respondents
has also placed reliance upon the judgment of the Supreme Court in the case of
Anupal Singh and others(Supra) but in that case there was a revised requisition
notifying revised vacancies in different categories of a particular subordinate
service, therefore, it was held valid since the same was only intended to rectify
wrongful calculation of number of vacancies in different category and to comply
with the requisite percentage of quota of reservation in different category as per
1994 Act, hence the said judgment stands on different footing. So far as the
submission of counsel for the respondents that there is no provision for preparing
the wait list is concerned, the same does not carry any weight as in the present case
not only the wait list has been prepared but has also been acted upon by giving
appointment upto Sr. No.42 in the UR category of wait list. Counsel for the
respondents has also placed reliance upon the judgment of the Supreme Court in
the matter of Bihar State Electricity Board(Supra) wherein it is held that in the
absence of any Statutory Rules to the contrary, the employer is not bound to offer
the unfilled vacancies to the candidates next below the candidates selected for
appointment but had not joined but the respondents cannot be extended any
benefit on the basis of the said judgment, in view of the settled legal position that
the respondents cannot act arbitrarily and deny appointment to a select list
candidate without any justifiable reason. Even otherwise, in that case, no wait list
was prepared; therefore, it was held that in the absence of the Statutory Rules to
the contrary, the employer is not bound to prepare the wait list in addition to the
panel of select list candidate, but, in the present case, not only the wait list has
been prepared but it has also been acted upon. Counsel for the respondents has
also placed reliance upon the judgment of the Supreme Court in the case of Raj
Rishi Mehra and others(Supra), but, in that case, settled position has been
reiterated that a wait list candidate is not entitled to appointment against unfilled
post as of right. In that case, in the meanwhile, the State Government had already
approved fresh recruitment and State Public Service Commission had issued
fresh advertisement, therefore, it stands on different footing. Counsel for the
respondents has also placed reliance upon the judgment of the Supreme Court in
the matter of Gajraj Singh and others(Supra), but in that case also, the Stage
Permit was granted under the Repealed Act for a period which was to expire after
the commencement of the new Act, therefore, while holding that grant of permit
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under the new Act is a mere privilege and not a vested and accrued right, the
Hon'ble Supreme Court has held that the permit will lapse after the expiry of the
period for which it was initially granted unless publication for renewal was
pending under Section 58 of the Repealed Act as on the date of commencement of
the new Act.

29.  Hence, in view of the above analysis, it is clear that since the waiting list
has been prepared by the respondents and the appointment upto Sr. No.42 in UR
category in the wait list has been made, therefore, remaining candidates also have
legitimate expectation and right for consideration of their names for appointment
since posts have fallen vacant on account of nonjoining or resignation, etc. of
selected candidates during the validity of the select list. The respondents without
any justifiable reason acting in arbitrary manner cannot deny consideration for
such appointment.

30. In the present case, since the selection process had commenced and
selection list was prepared under the Rules of 2016, therefore, in terms of Rule
17(3) of the Rules 0f 2016, the final list of successful candidates will be valid upto
18 months. By virtue of Rule 17(3) of the Rules of 2019 which came into force
pending the selection process, the validity period of the select list prepared under
the old Rules cannot be curtailed from 18 months to 12 months because it is the
settled principle that the norms of process of selection cannot be changed by
changing the rules of the game in the middle of the selection process. It is also
worth noting that under the Rules of 2019 some of the eligibility conditions have
been changed, therefore, the respondents cannot selectively apply Rule 17(3) of
the Rules of 2019 relating to validity period of the select list ignoring that if the
Rules 0f 2019 are applied in toto then vested right of other selected candidate will
also be taken away due to change of the eligibility condition. Hence, the decision
of the respondents to curtail the period of select list to 12 months cannot be
sustained and is hereby set aside.

31.  Thenextissue as to whether the petitioners can be granted any relief at this
stage in view of the fact that subsequently 18 months period from the date of
declaration of select list has already expired ?

32.  The 18 months was to expire on 20" of March, 2020. It is worth noting that
the present petition being W.P. N0.4792/2020 was filed on 20" of February, 2020
when the select list was valid. In the case of Ram Babu Koli(supra), the Hon'ble
Supreme Court has considered the issue if any right survives if the list lapses
during the pendency of the petition . In that case, the writ petition was filed on the
date when merit list was operative and the Hon'ble Supreme Court placing
reliance upon the judgments in the matter of Surinder Singh and others(Supra)
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and 1996(9) SCC 309 has held that the right was subsisting on the date of filing of
the writ petition and accordingly allowed the writ petition.

33.  Inview of the above analysis and having regard to the basic principles of
“actus curiae neminem gravabit” i.e. the act of the Court shall prejudice no one,
the respondents are directed to exclude the period from the date of filing of the
petition till the date of this judgment for calculating 18 months validity period of
the select list.

34.  Having regard to the aforesaid factual and legal position, we are of the
opinion that the petitioners have right to be considered for appointment on the
posts which are unfilled due to non-joining, resignation, etc. of the selected
candidates. Hence, the present writ petition is disposed of by directing the
respondents to consider the names of the petitioners and other wait list candidates
as per their position in the waiting list in accordance with law before the list
lapses.

Order accordingly

LL.R. [2021] M.P. 2110
ARBITRATION CASE
Before Mr. Justice Mohammad Rafiq, Chief Justice
AC No. 100/2019 (Jabalpur) decided on 27 August, 2021

ELLORAPAPERMILLSLTD. ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

A. Arbitration and Conciliation Act (26 of 1996), Sections 11(6),
12(5) & 21 and Arbitration and Conciliation (Amendment) Act, 2015 (3 of
2016), Section 26 — Change of Arbitrator — Held — Apex Court concluded that
Amendment Act of 2015 cannot have retrospective operation in the
arbitration proceedings which had already commenced unless parties
otherwise agree — In instant case, proceedings commenced before
amendment came into force — Applicant failed to produce any material to
show any bias or partiality on part of any member of Arbitral Tribunal — No
need to appoint another arbitrator. (Paras 9,15 & 17t020)

@. AT 31V Yeig SfEf1I7 (1996 &7 26), €IRT 11(6), 12(5) T 21
Uq ATV 3IX Yoiw (AeIle) SIfEfaH, 2015 (2016 BT 3), €IRT 26 — HEIwl
&7 gRadT — IffeaiRa — wal=a ~maraa 3 frsefia fear 2 f& 2015 @1
Henfera Aftrrm, g 9 € 3R 81 g Areaeer] sriarfeal A yade wu d
yad-g T2 8 FbdT 9 ddb fb ISR A=AAT Tdd - 8l — ddHIT YHRoT H,
HIMEA ® yad+ A 31 & qd & sriarfal ARy 3 18 — ATded AR
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fraxer @ fadl Y g $) 3R A HIg YUTd AT ASHIG <A B foIv HIg
A 9 R A fawel BT — fH) 37 geaeer & g dd o+ 31 ATaHd
TE 2 |

B. Arbitration and Conciliation Act (26 of 1996), Section 11(6)
—Appointment of Arbitrator by Designation — Held — Mere change of
incumbents by reason of transfer or retirement would not make any
difference as they were made members of Arbitral Tribunal by designation
and not by name. (Para15)

. AT 3N Godg SfEAIIT (1996 BT 26), €RT 11(6) — GG
gRT Fegve] @l [Agfad — afffeaiRa — wmeiarer a1 Garfgia & srRor
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Casesreferred :

(2017) 8 SCC 377, AC No. 38/2020 decided on 26.02.2021, (2019) SCC
Online SC 1517, 2018 SCC Online Del 8914, (2017) 15 SCC 32, (2019) 2 SCC
488, (2019) 3 SCC 382, (2020) 2 SCC 464, (2020) 10 SCC 1, (2009) 8 SCC 520,
(2007) 5 SCC 304, (2004) 10 SCC 504, (2019) 15 SCC 682,2019 SCC Online SC
1635, (2019) 3 SCC 282, (2018) 6 SCC 287.

Sandeep Bajaj with Siddharth Shrivastava, for the applicant.
Pushpendra Yadav, Addl. A.G. for the non-applicant/State.

ORDER

MOHAMMAD RAFIQ, C.J. :-This application under Section 14 read with
Sections 11 and 15 of the Arbitration and Conciliation Act, 1996 (hereinafter
referred to as “the Act of 1996 for short) has been filed by the petitioner-Ellora
Paper Mills Limited, seeking termination of the mandate of originally constituted
Arbitral Tribunal and appointment of a new Arbitrator.

2. Facts of the case, as averred in the application, are that the petitioner
Company is engaged in manufacturing of printing and writing paper of various
grades. Its plant is located in Maharashtra State. The respondent issued a tender
for supply of the cream wove paper and duplicating paper for the year 1993-94.
The petitioner participated in the said tender process and was awarded contract for
supply of 1510MT of Cream Wove and 238 MT of Duplicating Paper aggregating
1748 MT vide supply order dated 22.9.1993. According to the terms of the
payment, 90% of the amount was to be paid by the respondent immediately after
receipt of paper and balance 10% after receipt of the test report. According to the
petitioner, it supplied 420 MT of cream wove and 238 MT of duplicating paper to
the respondent but the respondent not only did not make the payment of 90% of
the amount, as per the terms of the contract, but also rejected some consignment
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any response, much less positive response. The petitioner then filed a civil suit in
the year 1994 for permanent injunction against the respondent in the Civil Court
at Bhopal seeking to restrain them from awarding the supply order to the third
party. The respondent, however, in the meantime, awarded the said contract to the
third party for remaining supply and therefore, the said suit became infructuous.
The petitioner therefore filed another suit seeking recovery of an amount of
Rs.95,32,103/- bearing Civil Suit No.2-B/98 before the Civil Court, Bhopal. During
the pendency of the said suit, the respondent preferred an application under
Section 8 of the Act of 1996 seeking stay of the proceedings on the ground that
there exists an arbitration clause in the agreement between the parties. The Civil
Court however rejected the said application vide order dated 27.2.1999. The
respondent then filed Revision Petition No.1117/1999 before this Court which
was allowed vide order dated 03.05.2000. This Court referred the parties to the
arbitration by Stationery Purchase Committee comprising of the officers of the
respondent. Against the said order of this Court, the petitioner filed Special Leave
Petition bearing SLP (C) No.13914/2000 before the Supreme Court, which
however was dismissed as withdrawn vide order dated 28.9.2000. The respondent
constituted the Arbitral Tribunal, styled as Stationery Purchase Committee
comprising their officers. The petitioner filed its objection to the constitution of
the Arbitral Committee on 12.9.2000. The petitioner also challenged its jurisdiction
by filing an application under Section 13 of the Act of 1996. The learned Arbitral
Tribunal however vide order dated 2.2.2001 rejected the said application of the
petitioner. Aggrieved thereby the petitioner filed a writ petition bearing W.P.
No.1824/2001 before this Court which however was dismissed vide order dated
24.1.2017 with liberty to the petitioner to raise objections before the appropriate
forum. In the meanwhile, the National Company Law Tribunal admitted and
initiated the proceedings against the petitioner under the Insolvency and Bankruptcy
Code. The Corporate Insolvency Resolution Process was commenced which
ultimately culminated on its approval on 26.6.2018.

3. Shri Sandeep Bajaj and Shri Siddharth Shrivastava, learned counsel for
the petitioner submitted that the respondent constituted the Arbitral Tribunal of
Stationery Purchase Committee, which comprises only of the officers of the
respondent viz :- Additional Secretary, Department of Revenue as President and
(1) Deputy Secretary, Department of Revenue, (i1) Deputy Secretary, General
Administration Department, (iii) Deputy Secretary, Department of Finance, (iv)
Deputy Secretary/Under Secretary, General Administration Department and (v)
Senior Deputy Controller of Head Office, Printing as Members. Learned counsel
submitted that since the respondent/department itself is a party to the dispute, its
officers, by virtue of Section 12(5) of the Act of 1996, are ineligible to perform as
Arbitrator or members of the Arbitral Tribunal. Learned counsel for the petitioner
in support of his argument has relied on the judgment of Supreme Court in 7RF
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Ltd. vs Energo Engineering Projects Limited reported in (2017) 8 SCC 377
wherein it was held that the person who has become ineligible to be appointed as
the Arbitrator in terms of Section 12(5) of the Act of 1996, can neither continue as
arbitrator nor can appoint anyone else as arbitrator.

4. It is contended that this Court in the case of M/s HCL Technologies
Limited Vs. Madhya Pradesh Computerization of Police Society (MPCOPS)
(Arbitration Case No0.38/2020) decided on 26.2.2021, relying on the aforesaid
judgment of the Supreme Court in the case of TRF' Ltd. (supra) and another
judgment of the Supreme Court in the case of Perkins Eastman Architects DPC
and another Vs. HSCC (India) Ltd. reported in (2019) SCC Online SC 1517 held
that since MPCOPS is itself in dispute with the applicant therefore in view of the
mandate of Section 12(5) read with the stipulations contained in Fifth and Seventh
Schedules of the Act of 1996, it cannot now appoint the arbitrator. Learned
counsel for the petitioner argued that all the erstwhile members of the Stationery
Purchase Committee, who initiated the arbitration proceedings, have ceased to
hold their respective positions as the constitution of the Arbitral Tribunal pertains
to the year 2001. Now therefore a new Arbitral Tribunal in any case will have to be
constituted and an independent and impartial Arbitrator should be appointed in
terms of Section 11 of the Act to resolve the disputes between the parties. It is
submitted that according to Section 11 of the Act of 1996, only a person can be
appointed as an Arbitrator, which cannot be a specified post like Deputy Secretary
of Stationery Purchase Committee. When an Arbitrator is approached in
connection with his possible appointment, he is mandatorily required to disclose
his relationship with the parties or his interest in the subject matter of the dispute
in terms of Section 12 of the Act of 1996, a bare perusal of which makes it clear
that ineligibility of an Arbitrator is to be seen from the date when an Arbitrator is
approached by the party for his possible appointment. Therefore, no member of
Stationery Purchase Committee can now be appointed as Arbitrator. Learned
counsel in support of his argument has placed reliance on the judgment of Delhi
High Court in the case of Omaxe Infrastructure and Construction Ltd. Vs. Union
of India and another reported in 2018 SCC Online Del 8914. It is argued that the
dispute in the present matter between the parties pertains to the year 1993 when
the claim of the petitioner was for Rs.95,32,103/- (Rs.Ninety Five Lakh Thirty
Two Thousand One Hundred and Three only) and now because of lapse of time
the total amount of claim including the interest thereon would far exceed Rupees
One Crore. The petitioner is contesting the dispute for last 28 years and therefore,
the mandate of Arbitral Tribunal is liable to be terminated and an impartial
arbitrator is required to be appointed in terms of Section 11 of the Act of 1996 to
adjudicate the disputes between the parties.
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5. Shri Pushpendra Yadav, learned Additional Advocate General submitted
that the agreement was entered into between the petitioner and the Government of
Madhya Pradesh in respect of supply of Cream Wove Paper and Duplicating
Paper pursuant to supply order dated 22.9.1993. Clause 7 of that the agreement
clearly provides that if any dispute in respect of this agreement or any provision
thereof arises between the parties, or any matter in relation thereto, except in
respect of matters declared to be conclusive in the agreement, every such dispute
shall be referred to the Stationery Purchase Committee of the Government,
Madhya Pradesh, Bhopal for arbitration, whose decision shall be final, conclusive
and binding on the parties. Since the dispute between the parties arose and the
petitioner filed Civil Suit for permanent injunction in the Civil Court, the
respondent filed an application under Section 34 of the Arbitration Act, 1940
seeking stay of the proceedings on the ground of Arbitration Clause and the trial
Court vide order dated 22.7.1999 rejected the said application. The respondent
then filed revision petition before this Court, which was allowed vide order dated
3.5.2000 relegating the parties to avail the remedy of arbitration before the
Stationery Purchase Committee. The petitioner filed SLP (C) No.13914/2000
against the said order before the Supreme Court. The same was dismissed as
withdrawn vide order dated 28.9.2000 reserving the right of the petitioner to
challenge the jurisdiction of the Arbitrator. The petitioner thereafter filed
objection under Section 13 of the Act of 1996 challenging constitution of the
Arbitral Committee as well as its jurisdiction. The Committee, however vide
order dated 2.2.2001 rejected the said objection. Aggrieved by the aforesaid order
of the Arbitral Committee, the petitioner filed WP No.1824/2001 before this
Court, which too was dismissed vide order dated 24.1.2017, while reserving
liberty to the petitioner to raise objection before the appropriate forum at
appropriate stage. The petitioner has now filed the present application under
Section 14 read with Section 11 and 15 of'the Arbitration & Conciliation Act, 1996
seeking appointment of the Arbitrator.

6. Shri Pushpendra Yadav, learned Additional Advocate General submitted
that Arbitral Tribunal in the present case was constituted pursuant to the order of
this Court dated 3.5.2000 passed in Civil Revision No.1117/1999. Although
thereafter Section 12(5) in the Act of 1996 has been inserted w.e.f. 23.10.2015, but
this sub section does not apply to the cases, where Arbitrator has already been
appointed on or before commencement of Arbitration & Conciliation (Amendment)
Ordinance 2015. Since Section 12(5) was inserted w.e.f. 23.10.2015, it will have
only prospective effect and that all the arbitral proceedings which were initiated
prior to Amendment Ordinance 2015, could be continued under the unamended
provision. It is argued that in the present case, the Arbitral Tribunal was
constituted in pursuance of the order passed by this Court much prior to insertion
of Section 12(5) by way of 2015 Amendment Act w.e.f. 23.10.2015, the same
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would therefore have no applicability to the present case. Learned Additional
Advocate General in support of his arguments has relied on the judgments of the
Supreme Court in Aravali Power Co. Power Ltd. Vs. Era Infra Engineering
reported in (2017) 15 SCC 32, S. P. Singla Constructions Vs. State of Himanchal
Pradesh reported in (2019) 2 SCC 488, Rajasthan Small Industries Corporation
Vs. Ganesh Containers reported in (2019) 3 SCC 382, Union of India Vs. Pradeep
Vinod Construction Co. reported in (2020) 2 SCC 464 and Government of India
Vs. Vedanta Ltd. reportedin (2020) 10 SCC 1.

7. Alternatively, Shri Pushpendra Yadav, learned Additional Advocate
General submitted that this Court has no jurisdiction to exercise the power under
Section 14 of Arbitration & Conciliation Act. As per sub-section 2 of Section 14, if
the controversy pertains to any of the grounds referred to in Clause (a) of Sub
Section (1), a party may, unless otherwise agreed by the parties, apply to the Court
to decide on the termination of the mandate. The Court has been defined in Section
2(e) to mean in case of an arbitration other than international commercial
arbitration, the Member of Civil Court of original jurisdiction in a district and
includes High Court in exercise of its ordinary original civil jurisdiction having
jurisdiction to decide the question forming subject matter of arbitration if same
had been the subject matter of the suit. In the light of definition of Court, only a
Civil Court including High Court exercising its original civil jurisdiction, has
jurisdiction to entertain the application under Section 14 of the Act of 1996. Since
the High Court of Madhya Pradesh does not have original civil jurisdiction to
entertain the application, it would have no jurisdiction to entertain the present
application. Therefore, the present application is not maintainable and deserves to
be dismissed.

8. I have given my anxious consideration to the rival submissions and
perused the record.
9. The application filed by the petitioner seeks not only to terminate the

mandate of originally constituted Arbitral Tribunal but also to appoint a new
Arbitrator. The argument of the learned counsel for the petitioner is mainly
founded on amended sub-section (5) inserted in Section 12 of the Act of 1996,
which inter alia provides that notwithstanding any prior agreement to the contrary,
any person whose relationship with the parties or counsel or the subject-matter of
the dispute, falls under any of the categories specified in the Seventh Schedule
shall be ineligible to be appointed as an arbitrator. But the question that requires
answer in the present case is whether this sub-section would apply to arbitration
proceeding which had already commenced prior to introduction of the amendment
by Act 3 0f 2016 with effect from 23.10.2015. In other words, whether sub-section
(5) of Section 12 read with Seventh Schedule appended to the Act of 1996 can be
relied by a party which had already appeared before the Arbitral Tribunal, as in
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this case, the petitioner, who had already appeared before Arbitral Tribunal and
participated in the proceedings, can now seek termination of the mandate of the
Arbitral Tribunal? This argument has to be examined against the backdrop of the
facts in the present case already noticed in the beginning of the judgment. For the
sake of repetition, it may be stated again that the petitioner filed a Civil Suit in the
year 1998 seeking recovery of security amount of Rs.95,32,103/- before the Civil
Court. The respondent preferred an application under Section 8 of the Act of 1996
praying for stay of the proceedings on the ground that there existed an arbitration
clause in the agreement between the parties. The Civil Court however rejected the
application by order dated 27.2.1999. Then the respondent filed a revision
petition before this Court, which was allowed by this Court on 3.5.2000. This
Court relegated the parties to arbitration by Stationery Purchase Committee
comprising of officers of the respondent. The petitioner challenged the aforesaid
order by filing the Special Leave Petition before the Supreme Court, which was
however dismissed as withdrawn vide order dated 28.9.2000. It was thereafter
that the respondent constituted the Arbitral Tribunal, styled as Stationery
Purchase Committee. The petitioner objected to the constitution of the Arbitral
Tribunal by filing an application under Section 13 of the Act of 1996 on
12.9.2000. The Arbitral Tribunal however rejected the said application on
2.2.2001. The petitioner then filed a writ petition before this Court, which was
also dismissed vide order dated 24.1.2017 with liberty to raise objection before
the appropriate forum. Sheet anchor of the petitioner's argument is that in view of
the law enunciated by the Supreme Court in TRF' Ltd. (supra), all the five officers
constituting the Stationery Purchase Committee, being employees of the
respondent, have rendered themselves ineligible to continue as Arbitrators. Since
they have become ineligible to continue as Arbitrators, they also cannot appoint
another person as Arbitrator. It is contended that the original members of the
Arbitral Tribunal, who initiated the proceedings have since ceased to hold their
respective office, therefore, in any case a new Arbitral Tribunal will have to be
constituted and therefore, an impartial and independent Arbitrator is required to
be appointed in terms of Section 11 of the Act of 1996.

10.  The Supreme Court in Aravali Power Company Pvt. Ltd. Vs. Era Infra
Engineering Ltd. (2017) 15 SCC 32 relying on its earlier judgment in Indian Oil
Corporation Ltd. & others Vs. Raja Transport Pvt. Ltd. (2009) 8 SCC 520, held
that mere fact that the arbitrator is an employee is not ipso facto a ground to raise
any presumption of bias or partiality so long as there is no justifiable apprehension
about arbitrator's independence or impartiality. It was held that appointment of the
Chief Executive Officer as the sole arbitrator in terms of the arbitration clause by
rejecting the demand of the respondent for appointment of an independent arbitrator
cannot be faulted. In that case, the respondent participated in the arbitration proceedings
without raising any objection and for the first time after the Amendment Act, 2015
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came into effect, raised objection regarding constitution of the Arbitral Tribunal.
The High Court entertained the apprehension of the respondent as reasonable in
exercise of power under Section 11(6) applying principles of impartiality/
neutrality and to avoid doubt in the mind of the petitioner, but the Supreme Court
while reversing the judgment of the High Court held that the fact that the named
arbitrator happens to be an employee of one of the parties to the arbitration
agreement has not by itself, before the Amendment Act came into force, rendered
such appointment invalid and unenforceable.

11. In judgment of Supreme Court in Raja Transport Pvt. Ltd. (supra) relied
on by the Supreme Court in Aravali Power Company Pvt. Ltd. (supra), the same
argument was repelled by the Supreme Court holding thus:-

“34. The fact that the named arbitrator is an employee of one of
the parties is not ipso facto a ground to raise a presumption of
bias or partiality of lack of independence on his part. There can
however be a justifiable apprehension about the independence
or impartiality of an Employee-Arbitrator, if such person was
the controlling or dealing authority in regard to the subject contract
or if he is a direct subordinate (as contrasted from an officer of
an inferior rank in some other department) to the officer whose
decision is the subject matter of the dispute.

35. Where however the named arbitrator though a senior officer
of the government/statutory body/government company, had
nothing to do with execution of the subject contract, there can be
no justification for anyone doubting his independence or
impartiality, in the absence of any specific evidence. Therefore,
senior officer(s) (usually heads of department or equivalent) of
a government/statutory corporation/public sector undertaking,
not associated with the contract, are considered to be independent
and impartial and are not barred from functioning as Arbitrators
merely because their employer is a party to the contract.

kokok kokok kokok

45. If the arbitration agreement provides for arbitration by a
named Arbitrator, the courts should normally give effect to the
provisions of the arbitration agreement. But as clarified by
Northern Railway Administration [Northern Railway Admn. V
Patel Engg. Co.Ltd. (2008) 10 SCC 240], where there is material
to create a reasonable apprehension that the person mentioned
in the arbitration agreement as the Arbitrator is not likely to act
independently or impartially, or if the named person is not
available, then the Chief Justice or his designate may;, after recording
reasons for not following the agreed procedure of referring the
dispute to the named arbitrator, appoint an independent Arbitrator
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in accordance with section 11(8) of the Act. In other words,
referring the disputes to the named arbitrator shall be the rule.
The Chief Justice or his designate will have to merely reiterate
the arbitration agreement by referring the parties to the named
arbitrator or named Arbitral Tribunal. Ignoring the named
Arbitrator /Arbitral Tribunal and nominating an independent
arbitrator shall be the exception to the rule, to be resorted for
valid reasons.”

12.  The view similar to Raja Transport Pvt. Ltd. (supra) was also taken by the
Supreme Court in ACE Pipeline Contracts (P) Ltd. Vs. Bharat Petroleum Corpn
Ltd. (2007) 5 SCC 304 and Union of India and another Vs. M.P. Gupta (2004) 10
SCC 504 holding that mere fact that the named arbitrator is an employee of one of
the parties is not ipso facto a ground to raise any presumption of bias or partiality
or lack of independence on his part.

13. In Union of India Vs. Parmar Construction Company (2019) 15 SCC 682,
the Supreme Court upon a conjoint reading of Section 21 of the Principal Act and
Section 26 of the Amendment Act, held that where the request to refer the dispute
to arbitration has been sent and received by the other side before the 2015
Amendment Act came into force and in other words where the arbitration
commenced prior to 23.10.2015, the provision of the 2015 Amendment Act shall
not apply to such of the arbitral proceedings which have commenced in terms of
the provisions of Section 21 of the Principal Act unless the parties otherwise
agree. The Court should first appoint the arbitrators in the manner provided for in
the arbitration agreement but where the independence and impartiality of the
arbitrator(s) appointed/nominated in terms of the arbitration agreement is in
doubt, or where the Arbitral Tribunal appointed in the manner provided in the
arbitration agreement has not functioned and it becomes necessary to make fresh
appointment, the Chief Justice or his designate, in the given circumstances, after
assigning cogent reasons in appropriate cases, may resort to an alternative
arrangement to give effect to the appointment of independent arbitrator under
Section 11(6) ofthe Act of 1996.

14. In Union of India Vs. Pradeep Vinod Construction Company (2020) 2
SCC 464, the respondent(s) were registered contractors with the Railways and the
request of respondent(s) for appointment of arbitrator invoking Clause 64 of the
contract was declined by the Railways stating that their claims have been settled
and respondent(s) have issued “no claim” certificate and executed supplementary
agreement recording “accord and satisfaction” and hence, the matter is not
referable to arbitration. Reversing judgment of the High Court, the Supreme
Court held that since request for appointment of arbitrator was made much prior to
coming into force of Amendment Act, 2015, provisions of Amendment Act, 2015
shall not apply to arbitral proceedings in terms of Section 21 of the Principal Act
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unless the parties otherwise agree. Thus, request by respondent(s) contractors
should be examined in accordance with the principal Act, 1996, without taking
resort to Amendment Act, 2015. Reversing the judgment of the High Court, the
Union of India was directed by the Supreme Court to appoint arbitrator in terms of
Clause 64(3) of the agreement within a period of one month under intimation to
the respondent(s) contractors.

15. In S.PSingla Constructions Pvt. Ltd. Vs. State of Himachal Pradesh and
another (2019) 2 SCC 488, the Chief Engineer, H.P. PWD appointed
Superintendent Engineer pursuant to request of appellant as arbitrator in terms of
Clause 65 of agreement but appellant-petitioner challenged such appointment on
premise that arbitrator had not been appointed by name but had been appointed by
designation. Reliance in that case was also placed on Section 12(5) as amended
with effect from 23.10.2015 by Amendment Act 3 of 2016. It was held that
Amendment Act shall not apply to the Arbitral Tribunal which had commenced its
proceedings before its enforcement, inasmuch as same cannot have retrospective
operation in arbitral proceedings already commenced unless parties otherwise
agree. Repelling the argument of the appellant, similar to the one raised in the
present case, the Supreme Court held that it was permissible to appoint a person
by designation. The arbitration agreements involving government contracts
providing that an employee of department or a higher official unconnected with
the work or contract will be arbitrator are neither void nor unreasonable. Once
appointment of arbitrator is made at the instance of Government, arbitration
agreement could not have been invoked for second time. In the present case also
when on invocation of arbitration clause by the petitioner, the Arbitral Tribunal
consisting of the officers named by designation had already been appointed and
has been acted upon, it cannot be said that there ever remained any vacuum in the
Arbitral Tribunal because mere change of incumbents by reason of transfer or
retirement would not make any difference as they were made members of the
Arbitral Tribunal by designation and not by name. Therefore, there does not arise
any necessity to appoint another Arbitral Tribunal.

16. The Supreme Court in the judgment in Central Organization for Railway
Electrification Vs ECI-SPIC-SMO-MCML (JV) reported in 2019 SCC Online SC
1635, considered the case of TRF Limited, supra, relied upon by learned counsel
for the petitioner. The Supreme Court also considered that after amendment of the
Arbitration and Conciliation Act, 1996 w.e.f. 23.10.2015, the Railway Board
made modification in Clause 64 of the General Conditions of Contract and issued
notification dated 16.11.2016 for implementation of modification. The Supreme
Court in Central Organization for Railway Electrification, supra in Paragraphs-31
& 39 of the judgment held as under:
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"31. As discussed earlier, as per the modified Clause 64(3)(b) of
GCC, when a written and valid demand for arbitration is
received by the General Manager, the Railway will send a panel
of at least four names of retired railway officers empanelled to
work as arbitrators. The contractor will be asked to suggest to
the General Manager at least two names out of the panel for
appointment as contractor's nominee within thirty days from the
date of dispatch of the request by the Railway. Vide letter dated
27.07.2018, the respondent has sought for appointment of an
arbitrator for resolving the disputes. The appellant by its letter
dated 24.09.2018 (which is well within the period of sixty days)
in terms of Clause 64(3)(a)(ii) (where applicability of Section
12(5) of the Act has been waived off) sent a panel of four serving
railway officers of JA Grade to act as arbitrators and requested
the respondent to select any two from the list and communicate
to the office at the earliest for formation of Arbitration Tribunal.
By the letter dated 26.09.2018, the respondent conveyed their
disagreement in waiving the applicability of Section 12(5) of
the Amendment Act, 2015. By the letter dated 25.10.2018, in
terms of Clause 64(3)(b) of GCC (where applicability of
Section 12(5) has not been waived off) the appellant has
nominated a panel of four retired railway officers to act as
arbitrators and requested the respondent to select any two from
the list and communicate to the appellant within thirty days
from the date of the letter for formation of Arbitration Tribunal.
The respondent has neither sent its reply nor selected two names
from the list and replied to the appellant. Without responding to
the appellant, the respondent has filed petition under Section
11(6) of the Arbitration and Conciliation Act before the High
Court on 17.12.2018. When the respondent has not sent any
reply to the communication dated 25.10.2018, the respondent is
not justified in contending that the appointment of Arbitral
Tribunal has not been made before filing of the application
under Section 11 of the Act and that the right of the appellant to
constitute Arbitral Tribunal is extinguished on filing of the
application under Section 11(6) of the Act.

XXX XXX XXX

39. There is an express provision in the modified clauses of
General Conditions of Contract, as per Clauses 64(3)(a)(ii) and
64(3)(b), the Arbitral Tribunal shall consist of a panel of three
Gazetted Railway Officers [Clause 64(3)(a)(ii)] and three
retired Railway Officers retired not below the rank of Senior
Administrative Grade Officers [Clause 64(3)(b)]. When the
agreement specifically provides for appointment of Arbitral
Tribunal consisting of three arbitrators from out of the panel
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serving or retired Railway Officers, the appointment of the
arbitrators should be in terms of the agreement as agreed by the
parties. That being the conditions in the agreement between the
parties and the General Conditions of the Contract, the High
Court was not justified in appointing an independent sole
arbitrator ignoring Clauses 64(3)(a)(ii) and 64(3)(b) of the
General Conditions of Contract and the impugned orders cannot
be sustained."”

17.  In Rajasthan Small Industries Corporation Ltd. Vs. Ganesh Containers
Movers Syndicate (2019) 3 SCC 282, the Supreme Court held that the
Amendment Act, 2015, as made effective with effect from 23.10.2015, cannot
have retrospective operation in the arbitral proceedings already commenced
unless the parties otherwise agree. In that case, proceedings before the Arbitral
Tribunal continued till 17.8.2011 and thereafter, no progress was made. The
respondent filed application under Sections 11 and 15 before the High Court on
13.5.2015 seeking appointment of an arbitrator for adjudication of the disputes
and differences between the appellant and the respondent. The Supreme Court
held that the respondent having participated in the proceedings before the Arbitral
Tribunal for quite some time and also having expressed faith in the sole arbitrator,
was not justified in challenging the appointment of Managing Director of appellant
Corporation as the sole arbitrator. Further in the absence of any material to show
that arbitrator had not acted independently or impartially, there could not be a
presumption of bias or lack of independence on his part. It was held that the High
Court was not right in appointing the arbitrator without keeping in view the terms
ofthe agreement between the parties. In the present case too, the petitioner has not
been able to produce any material to show any bias or partiality on the part of any
of members of the Arbitral Tribunal and therefore failed to substantiate that one or
more of them have not acted impartially or independently.

18.  The matter can be examined even from another angle. The Supreme Court
in the case of Union of India vs. Parmar Construction Company, reported in
(2019) 15 SCC 682, held that conjoint reading of Section 21 of principal Act and
Section 26 of the Amendment Act, 2015 leaves no manner of doubt that the
provisions of the 2015 Amendment Act shall not apply to such of the arbitral
proceedings which have commenced in terms of the provisions of Section 21 of
the Principal Act unless the parties otherwise agree. The Supreme Court also held
that the request by respondent contractors for referring the dispute to arbitration
was made and received by the appellants much before the 2015 Amendment Act
came into force. Thus, the applications/requests made by the respondent
contractors have to be examined in accordance with the principal Act, 1996
without taking resort to the 2015 Amendment Act which came into force from
23.10.2015. This was also the view taken by the Supreme Court in BCCI vrs.
Kochi Cricket Private Ltd. (2018) 6 SCC 287.
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19.  Thejudgment of this Courtin M/s HCL Technologies Limited (supra) cited
by the petitioner is distinguishable on facts. The dispute in that case arose much
after the enforcement of the Amendment Act, 2015 came into effect from
23.10.2015. In fact, as would be evident from para 5 of that judgment, notice was
served by the applicant on non-applicant on 16.6.2020 invoking the arbitration
clause contained in Clause 1.23 of the agreement proposing to nominate the name
of a retired Acting Chief Justice of this Court as the sole arbitrator to resolve the
dispute between the parties. Not only that judgment therefore is distinguishable
on facts but the ratio of that judgment does not apply to the present matter.

20.  In view of the aforesaid discussion, the present application fails and it is
hereby dismissed. It would be however open for the petitioner to participate in
proceedings before the Arbitral Tribunal constituted by the respondent as
Stationery Purchase Committee which shall decide the matter expeditiously in
accordance with the law.

21. There shall be no order as to costs.

Application dismissed

I.L.R. [2021] M.P. 2122 (DB)
CRIMINAL REFERENCE
Before Mr. Justice G.S. Ahluwalia

& Mr. Justice Rajeev Kumar Shrivastava
CRRFC No. 9/2018 (Gwalior) decided on 26 July, 2021

STATE OF M.P. ...Applicant
Vs.
NANDU @ NANDKISHORE GUPTA ...Non-applicant

(Alongwith CRA No. 6946/2018)

A. Criminal Procedure Code, 1973 (2 0f 1974), Sections 233, 234 &
273 — Fair opportunity to Accused — Held — Evidence of PW-15 & PW-16
recorded in absence of accused — Procedures adopted by trial Court certainly
prejudiced the accused — Matter remanded back to trial Court to record
evidence of above witnesses afresh in presence of accused and proceed further
from stage of filing of DNA report —Accused shall be granted opportunity to file
written objection/lead evidence in defence to DNA report and if application
for cross-examination of Scientific Officer is filed, same shall be decided —
After following provisions of Section 233 Cr.P.C., case be fixed for final
hearing giving atleast one week time to prepare and argue the case —
Impugned judgment set aside — Reference & appeal disposed.
(Paras 36 & 56 to 63)



LL.R.[2021]M.P.  State of M.P. Vs. Nandu @ Nandkishore Gupta (DB) 2123

@. qUE FibAr Gledr, 1973 (1974 &7 2), &IRTY 233, 234 G 273 —
Sifrgad &l sfaa sgav — AffaiRa — Ld1.—15 9 JA1.—16 > A ARG
31 srguRerfa 7 sifdiferRad fad A — fa=Ror =Imarer gRT 3u=g 18 yfsharal
= fif¥ad wu 9 e &1 ufigd wu 9 yarfaa fear — sifgaa a1 suRerfa
H IuRIad AETor o1 74 RR 9 91ed aifffarRaa -1 va S Ruld uxqa
B D UHH 9 AN 961 ag Al faaReT [ &1 gfad fa fear & —
IR &I .. Ruid & a9 4 faRaa smufed / a1 U&ga &3 37 @wx
gy f&ar sren ua afe denfe siffrer & ufa—udiear & feg smags uwga
foar sirar 2, SueT faffreay faar Sam — U9, &) °RT 233 & IuSHl BT
9T &) @ AT, BT Bl AN B UG dd b3 @ g &9 4S9 U
KT b1 G < g¢ YR Bl 3ifow Yarg & forg fFraa fear sy — snafia
AT IR — i er g arfiel T |

B. Criminal Procedure Code, 1973 (2 of 1974), Section 273 —
Evidence in Presence of Accused — Held — Accused was in jail and was not
produced by prosecution, thus there was no question of disturbing the
proceedings in Court — Any Undertaking or No Objection given by counsel
for accused without instructions of accused cannot be said to be given on
behalf of accused and it would not bind him — He was not responsible for his
absence but it was the prosecution who failed to keep him present in Court —
Case remanded back to record evidence of PW-15 & PW-16 in presence of
accused. (Paras 31,35 & 36)

. qUs Fibar wfedr, 1973 (1974 &7 2), &RT 273 — 3fgad &1
SyRerfa # wrey — afieaiRa — i gaa Sid 9 o1 ¢a SIS gRT uer A€
fopaT 1T o1, Sra: =TT & HridarfEal § fIeT Staq &1 ®Ig U T8 o1 —
IPRF & IY & 31 Ifgaa & ftraaar grT A T f5ft +ff q==de
AT IATUfed Bl ARRIFT HT AR F AT A1 77 H8T &1 Gl @ UG 98 IS4
e T8 H — 98 Ul IquRefa & fau iR ad o, afeds az
ARG o1 S S8 Ty ¥ SuRerd @ A fawa 81 — Afigad a1
SuRerfa § rAT—15 9 JAT.—16 & e AffeRad w1 & fow g&Hxor
gfaufda|

C. Criminal Procedure Code, 1973 (2 0f 1974), Section 317 & 273 —
Presence of Accused — Held — Only when an application u/S 317 is filed and a
statement made by accused that his presence through his counsel may be
accepted and he don't have any objection regarding question of identity or
recording of evidence of witness in his absence, then the effect of such
declaration can be considered — In present case, accused was in jail, thus
provisions of Section 317 are not applicable. (Para34)

T, QUS HIHAT Hledl, 1973 (1974 &T 2), &IRT 317 G 273 — A Fd
@1 syfReifar — afiifeaiRa — dad 919 gRT 317 & A Ua AT U fHar
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ST @ U4 Y ad gRT a8 S fhar orar 2 & Sua aiftraadar & wmeaw |
S| IuRefd I TSR fHAT ST GabdT @ U 34 IqaI Jquikedfa o, vgar
& g3 g1 giehl & gieg afferRad fHa oq & G99 o &I anufed <€) 2, a9
I GV & 94919 R fIaR fHAa1 S 9adm @ — ad¥9 YT 4, Ifgad sid
H ofT, 31d: ¥R 317 & U o] Tal &1 ® |

D. Criminal Procedure Code, 1973 (2 of 1974), Section 366 — Fair
Procedure — Held — Reference u/S 366 is a continuation of trial, thus it is
obligatory on High Court to ensure that persons who are facing trial for
murder are provided fair procedure and no prejudice should be caused to
them due to procedural lapse. (Para5s5)

78 QUS Yl gr Aledl, 1973 (1974 &7 2), €IIRT 366 — 3idd giHar —
IFffegiRa — aRT 366 @ Jiadia Ay, faaRY &1 S @91 2, 3 U8
HRFa S STa W—TAI R e} @ 6 ol Afdd s & faarer &1
AT B Y8 8 SAd! Sfad ufshar ye= &) o vd yfharard Tadl & dRor
3= BIE yfawe ya1d SR T8 g1 a1y |

E. Criminal Procedure Code, 1973 (2 0f 1974), Section 234 — Final
Arguments — Held — Final argument is Final Sum up of the case — Court must
give patient hearing to both parties, so that they can effectively present their
case — Order rejecting the objection to DNA report and fixing the case for
final arguments on the same day and hearing the final arguments on same
day is held to be bad in law — DNA report be exhibited afresh after deciding
the objections or after examining the Scientific Officer.

(Paras 49, 50 & 52 to 56)

S QUE FiGAT wfedl, 1973 (1974 &7 2), €IIRT 234 — 3T TP —
affretRa — sifest a@ gaor &1 sifaw wfdra wR @ — =ararera &1 <41 uar
3! ERfyd® YAa18 S A1fey, drfed 3 yaTdl ®U 9 ST UHROT YFd X 9D
— Iy Rl wR 3ufed ARITR A @ AR S va I faA sifewt aa &
forg yavr &1 Fra &3 den S e sifedt 9@ wR gars -+ &1 fafr &
gfie A <ryuf sevrn sirar @ — smufaal fafiRed 9 & uearq ar dsntie
JARBIY BT 4EToT B & yArq S1.UA.Y. Ruid & =& RR 4 valRia fear
Y |

E Criminal Procedure Code, 1973 (2 0f 1974), Section 230 & 231 —
Prosecution Evidence & Cross-examination — Expeditious Trial — Held — If
trial Court has proceeded expeditiously by examining the witnesses on the
date so fixed, no fault can be found on part of trial Court — No objection
raised by counsel for accused that witnesses are appearing on their first date
of appearance, therefore he is not in a position to cross-examine them effectively —
No application of recall of witness filed by accused on ground that certain
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questions could not be put to them as the evidence is being recorded expeditiously
—Objection rejected. (Paras 38 to 40)

g qUE UfHAT Aledl, 1973 (1974 &7 2), €IIRT 230 T 231 — HAIoTT
wa1ey 9 ylfa—y¥leror — @t fagreor — aiffEiRa — afe fa=arer <|ararer Fraa
@) T fafr av e &1 wdieor s Ngdr 9 sriard) sear 2, o faawer
AR ) 3R A I Ffe 78 ug o1 gl — AfYaad & iferaaar g1 <13
amufed &Y Sotg T 5 el T 3@ SuRerfa @ veelt fafyr &1 SuRera &
e ¥, gufay 98 yardl w9 4 Saa1 ufa—adaer s @ Rerfa & 18 @ —
MY FT RT 39 MR UR Figl $I Y: g T Bl A UKJd 2l fbar
1 & efroar 9 e siffiferRead e S & SReT S99 |8 U 81 Y8 ol
"D — IATURT TR |

G. Criminal Practice — Adjudication of Objections of Accused —
Held — Where life and liberty of a person is involved, objections of accused
should be decided by assigning reasons and should not be decided by holding
the same to be “non-effective” — Trial Court is expected to at-least mention
the nature of objections raised by accused — Rejection of objection to DNA
report by terming as “non-effective objection” was not in accordance with
law. (Para51)

. qifvs® ugla — afigaad &1 smufcaal &1 <IrfefgT —
iR — el ve @afdd &1 siiaq ik w@a=ar e 8, IR Qd gU
Ifgad @ amafeaat &1 fafeaa fear san arfay e Saa &1 “gwreeET”
sexrd gV faffreaa 1) fan s =rfey — faarRer |marer gRT &9 9 &9
AN T §IRT IoT8 T3 ATIRTAT S FHY BT Seai@ HIAT AT 8 — ST
Rl ux sufed &1 “srgwrdt syryfea” & w4 § aRHETT HRA Y ATHGR HRAT
fafer & srgaR w181 2|

Cases referred:
(2019)20SCC481,(2021)3 SCC 380.

Rajesh Shukla, Dy. A.G. for the State.

D.R. Sharma with Padam Singh with Vijay Dutt Sharma, for the
non-applicant/accused in CRRFC No. 9/2018 and for the appellant in CRA
No. 6946/2018.

JUDGMENT
(Heard through Video Conferencing)

The Judgment of the Court was delivered by :
G.S. AHLUWALIA J.:- CRRFC No0.9/2018 is a reference under Section 366 of
Cr.P.C. for confirmation of death sentence awarded by 1* Additional Sessions
Judge, Datia by judgment and sentence dated 13-8-2018 passed in Special Sessions
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Trial No.21/2018, whereas Cr.A. No.6946 of 2018 is a Criminal Appeal filed by
the accused under Section 374 of Cr.P.C. against the same judgment and sentence.

2. By this common judgment, CRRFC No.9 of 2018 and Cr.A. No0.6946 of
2018 shall be disposed of.

3. It is not out of place to mention here that co-accused Ranu @ Dilip Sahu
was a juvenile and he was being tried as an adult in the Children's Court. Since, the
trial of the co-accused Ranu @ Dilip Sahu was to commence, therefore at the
request of the Children”s Court, the record of the Trial Court was sent back with a
request to the Children's Court to expedite the matter and the hearing of this case
was deferred so that it may not cause any prejudice to either of the respective
parties. Thereafter on 18-3-2019, 17-6-2019 also, the hearing of this appeal was
deferred in the light of pendency of trial against co-accused Ranu (@ Dilip Sahu.
On 18-3-2019, it was also observed, that if the Trial against the co-accused Ranu
@ Dilip Sahu is completed, then the record of the Trial Court be requisitioned.
Accordingly, the Record of the Trial Court was again sent back to this Court,
however, the Trial against the co-accused Ranu @ Dilip Sahu was still pending.
Therefore, by order dated 26-8-2019, the office was directed to return the original
record to the Children's Court after retaining the Xerox copy of the same.
Thereafter, the matter came up for hearing on 5-4-2021. It was found that a report
has been received regarding the status of the trial pending against co-accused
Ranu @ Dilip Sahu, according to which co-accused Ranu @ Dilip Sahu has
absconded after breaking the Special Home Indore and therefore, the trial has
come to a halt. Accordingly, it was observed that under these circumstances, there
1s no good reason to defer the hearing of the appeal. Accordingly, the hearing of
the case started on 9-4-2021 but, thereafter, due to summer vacations, the case
could not be taken up. Thereafter, the Special Division Bench was reconstituted
w.e.f. 12-7-2021 and accordingly, the hearing of the case was concluded on
15-7-2021.

4. The prosecution story in short is that on 2-3-2018 at about 20:50, the
complainant Sanjeev Kumar Gupta, lodged a F.I.R. that he had gone to market.
His wife and son Rishabh Gupta aged about 10 years, were in the house. Atabout 6
P.M., he came back from the market, then he was told by his wife, that at about 5
P.M., his son had gone out of the house for playing but now he is missing. Accordingly,
the complainant and his wife verified from the neighbourers but could not get any
information about whereabouts of their son. It was also alleged that it appears that
some unidentified person has taken away his child. It was further alleged that at
about 7:30 P.M., he has received a call from some unidentified person on his mobile
n0.9669842934 from mobile N0.9513543492 and 14714332274, who informed
that his son is with him. Accordingly, the F.I.R. in crime No.53 of 2018 was
registered in Police Station Indergarh, Distt. Gwalior.
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5. On 3-3-2018 at 8:10 A.M., Spot map was prepared. At 17:40, the CCTV
footage of the camera installed in the shop of Dharmendra Prajapati was seen. In
the said CCTV footage, the missing boy was seen going on a motorcycle along
with the respondent/accused Nandkishore and co-accused Ranu @ Dilip Sahu.
On 3-3-2018 itself at 18:30, the CCTV footage of the cameras installed in the
house of Pradeep Kumar were seen, in which the missing boy was seen on a
motorcycle along with respondent/accused Nandkishore and coaccused Ranu @
Dilip Sahu. Thereafter, on 4-3-2018 at 7:40, the memorandum of co-accused
Ranu @ Dilip Sahu was recorded. At 8:00, the memorandum of respondent/
accused Nandkishore was recorded. At 8:20, the lock of the room of co-accused
Ranu @ Dilip Sahu was broke open and a chappal of the missing boy and one torn
bed-sheet were seized. Co-accused Ranu (@ Dilip Sahu was arrested at 8:30
whereas the respondent/accused Nandkishore was arrested at 8:50. On the basis
of confessional statements made by the co-accused Ranu @ Dilip Sahu as well as
respondent/accused Nandkishore, the dead body of the boy, namely Rishabh
Gupta was recovered from a Canal at 9:15. Identification panchnama of the dead
body was prepared at 9:30. Dehati Nalishi was recorded at 9:45. Notice under
Section 175 of Cr.P.C. was given to the witnesses at 10:00 and Lash Panchnama
was prepared at 10:30. The dead body was found packed in gunny bags and
accordingly vide seizure memo prepared at 11:00, two gunny bags, two pieces of
bed-sheets which were used for tying the mouth of gunny bags, one bottle
containing the water of canal, two pieces of bed-sheets which were used for tying
the mouth of the dead body, as well as the rope which was used for tying the hands
and legs of the deceased were seized.

6. The dead body of the deceased was sent for postmortem. According to the
postmortem report, the dead body was received by the autopsy surgeon at 9:00.
Postmortem was conducted on 4-3-2018 and vide seizure memo prepared at
13:10, Viscera, heart, lungs, liver, spleen, Hyoid bone and tibia bone of the
deceased, One slide of anal swab, cloths of the deceased and a bottle containing
the liquid were seized. At 16:40, unnatural death under Section 174 of Cr.P.C. was
registered and the dead body of the deceased was handed over to the witnesses on
4-3-2018 itself. On 5-3-2018 at 14:15, the cloths of the respondent/accused
Nandkishore, his pubic hairs and specimen of seal of Distt. Hospital Datia were
seized. The confessional statement of respondent/accused Nandkishore was
recorded on 5-3-2018 at 16:40 and the confessional statement of co-accused Ranu
@ Dilip Sahu was recorded at 16:55 on 5-3-2018. On 5-3-2018 itself at 18:00, the
motorcycle of the co-accused Ranu @ Dilip Sahu was seized. The
respondent/accused was got medically examined on 5-3-2018. Another
confessional statement of co-accused Ranu @ Dilip Sahu was recorded on
7-3-2018 and the mobile number of the mobile, seized from the possession of co-
accused Ranu @ Dilip was checked and it was found that the mobile number of
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the mobile of co-accused Ranu @ Dilip was 7389346752 and panchnama was
prepared. On 7-3-2018, a mobile from Co-accused Ranu @ Dilip was seized. Call
details of the mobile phones of the complainant and co-accused Ranu @ Dilip
were obtained. Another confessional statement of respondent/accused
Nandkishore was recorded on 8-3-2018 at 9:00 and a mobile was seized vide
seizure memo dated 8-3-2018 prepared at 10:20. Semen slide of the
respondent/accused Nandkishore was prepared on 8-3-2018. On 12-3-2018, the
hard disk of the CCTV camera of Dharmendra Prajapati was seized at 17:00,
whereas hard disk of CCTV camera of Pradeep Kumar was seized at 18:05. The
relevant CCTV footage was got transferred in different pen drives which were
seized vide seizure memo dated 13-3-2018 at 19:00. The hard disks were handed
over in Supurdagi to Dharmendra Prajapati and Pradeep Kumar on 13-3-2018 at
20:00. The certificates under Section 65 B of Evidence were obtained. The mobile
phone of the complainant and mark sheet of the deceased were seized on 23-8-2018
at 10:00. The call details and certificate under Section 65-B of Evidence Act for
CDR were obtained. On 1-5-2018, the internal organs of the deceased Rishabh
Gupta were sent to F.S.L., Gwalior. Similarly, water of canal, hyoid and tibia bone
of the deceased were sent to Forensic Medico Legal Institution, Bhopal.
Similarly, anal swab of the deceased, torn bed sheet recovered from the room of co-
accused Ranu @Dilip Sahu, cloths of the deceased, blood sample of co-accused
Ranu @ Dilip Sahu and respondent/accused were sent to F.S.L. Sagar for DNA
fingerprinting. Similarly, two pieces of bedsheets which were used for tying the
mouth of the gunny bags, two pieces of bed-sheets which were used for tying the
mouth of the deceased, rope which was used for tying the hands and legs of the
deceased, underwear, pubic hairs and semen slide of the respondent/accused,
underwear, pubic hairs and semen slide of coaccused Ranu @ Dilip Sahu were
sent to F.S.L. Sagar to verify the presence of human blood, human tissues, blood
group and presence of human semen and sperms. A query was also made as to
whether the pieces of bed-sheets are part of one bed-sheet or not? The police after
completing the investigation filed charge sheet on 2-5-2018 against the
respondent/accused Nandkishore for offence under Sections 363, 364-A, 377,
302, 201, 34 of I.P.C., under Section 5/6 of Protection of Children from Sexual
Offences Act, 2012 (in short POCSO Act) and under Section 11/13 of M.P.D.V.P.K.
Act.

7. Since, the co-accused Ranu @ Dilip was a juvenile, therefore, charge
sheet against him was filed before the Juvenile Justice Board, Datia, and by order
dated 29-6-2018, the Juvenile Justice Board, Datia, held that the co-accused Ranu
@ Dilip Sahu be tried as an adult before the Children's Court, accordingly, the
case was committed to Children's Court, Datia.

8. The Trial Court by order dated 16-5-2018 framed charges under Sections
364-A of I.P.C. read with Section 11/13 of M.P.D.V.P.K. Act, 377 of .P.C., 302 of
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I.P.C. read with Section 11/13 of M.P.D.V.P.K. Act or in the alternative under
Section 302/34 of I.P.C. read with Section 11/13 of M.P.D.V.P.K. Act, Section 201
of I.P.C. and under Section 5/6 of POCSO Act.

9. The respondent/accused Nandkishore abjured his guilt and pleaded not
guilty.
10.  The prosecution, in order to prove its case, examined Ramesh (P.W.1),

Laxmi (P.W.2), Sanjeev Gupta (P.W.3), Rajendra Prasad Gupta (P.W.4), Bahadur
Singh (P.W.5), Dharmendra Singh Prajapati (P.W.6), Vishal Sharma (P.W.7),
Kamal Kishore (P.W.8), Dr. V.S. Khare (P.W.9), Pradeep Kumar Narvariya
(P.W.10), Dr. Jai bharat (P.W.11), Ritesh Sharma (P.W.12), Jagdish Gupta
(P.W.13), Brajraj Tomar (P.W. 14), Dr. S.S. Batham (P.W. 15), Dinesh Kumar
(P.-W.16), Rambihari Patsariya (P.W. 17), Sanjeev Gaur (P.W.18), Ajay Channa
(P.W.19),and Y.S. Tomar (P.W.20).

11.  The prosecution relied upon Panchnama of watching CCTV footage of
shop of Dharmendra Prajapati, Ex. P.1, F.I.R., Ex. P.2, Crime Details Form, Ex.
P.3, Panchnama of watching CCTV footage of house of Pradeep Kumar
Narvariya, Ex. P.4, Marksheet of class 2 of deceased, Ex. P.5, Marksheet of class 3
of deceased, Ex. P.6, seizure memo of Mobile of complainant/father of deceased
child, Ex. P.7, Forwarding form to DNA fingerprint Sagar of respondent/accused
Nandkishore, Ex. P.8, Forwarding form to DNA fingerprint Sagar of co-accused
Ranu Sahu @ Dilip, Ex. P.9, seizure memo of blood sample, Ex. P.10,
Memorandum of respondent/accused Nandkishore, Ex. P.11, Memorandum of co-
accused Ranu Sahu @ Dilip Sahu Ex. P.11A-C, Panchnama of breaking the lock
of room of co-accused Ranu Sahu (@ Dilip Sahu, Ex. P.12, seizure of chappal, bed-
sheet from the room of co-accused Ranu Sahu @ Dilip Sahu Ex. P.13, Panchnama
of recovery of dead body from canal, Ex. P.14, Identification of dead body, Ex.
P.15, Arrest memo of respondent/accused Nandkishore Ex. P.16, Arrest memo of
co-accused Ranu Sahu @ Dilip Sahu, Ex. P.16A-C, Notice under Section 175
Cr.P.C.,Ex.P.17, Naksha Panchayatnama Ex. P.18, Seizure of gunny bags, pieces
of bed-sheet, rope etc. Ex. P.19, Acknowledgment of receipt of dead body, Ex.
P.20, Seizure of Hard disk from Dharmendra Prajapati, Ex. P.21, Supurdagi of
Hard disk to Dharmendra Prajapati Ex. P.22, Panchnama of watching mobile
number Ex. P.23, Panchanama of watching mobile number of coaccused Ranu
Sahu @ Dilip Sahu, Ex P.23A-C, Seizure memo of mobile of respondent/accused
Nandkishore Ex. P.24, Seizure memo of mobile of co-accused Ranu Sahu @ Dilip
Sahu, Ex. P.24A-C, Memorandum of respondent/ accused Nandkishore Ex.
P.25, Memorandum of respondent/accused Nandkishore Ex. P.26, Memorandum
of co-accused Ranu Sahu @ Dilip Sahu, Ex. P.26A-C, Seizure of internal organs,
tibia bone etc of the deceased Ex. P.27, Seizure memo of cloths and pubic hairs of
respondent/accused Nandkishore Ex. P.28, Postmortem report Ex. P.29, Seizure
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of Hard disk from Pradeep Kumar Ex. P.30, Supurdagi of Hard disk to Pradeep
Kumar Ex. P.31, Certificates under Section 65B of Evidence Act, Ex. P.32 and
P.33, Seizure of Pen Drive in which footage of CCTV cameras installed in the
shop and house of Dharmendra and Pradeep Kumar, Ex. P.34, Dehati Nalishi Ex.
P.35, Registration of unnatural death Ex. P.36, M.L.C. of respondent/accused
Nandkishore Ex. P.37 and P.38, Certificate under Section 65B of Evidence Act,
P.39, Call details of Mobile No. 9669842934 Ex. P.40, Call details of Mobile No.
7389346752 Ex. P.41, Details of registration of Mobile SIM No. 7389346751 Ex.
P.42, Call details of Mobile No. 9522164922 Ex. P.43,, Details of registration of
Mobile SIM No. 95222164922 Ex. P.44, Requisition for Post Mortem Ex. P.45,
Memorandum of co-accused Ranu Sahu @ Dilip Sahu Ex. P.46C, Seizure of
Motorcycle from co-accused Ranu Sahu @ Dilip Sahu Ex. P.47C, Requisition for
obtaining call details of complainant and accused persons, Ex. P.48, Certificate
under Section 65B of Evidence Act, Ex. P.49, Letter for enhancing offence under
POCSO and MPDVPK Act, Ex. P.50, Draft for FSL Ex. P.51, FSL report Ex. P.52,
Draft for examination of seized articles Ex. P.53, FSL report Ex. P.54, FSL report
Ex. P.55, Draft for Forensic Medico Legal Institution Ex. P.56, Report of Forensic
Medico Legal Institution Ex. P.57, Draft for FSL Sagar Ex. P. 58, Letters for
transfer of data of Hard Disk to Pen Drive Ex. P.59 and P.60. DNA report Ex. C-1.

12.  Theappellant did not examine any witness in his defence.

13.  The Trial Court by judgment dated 13-8-2018 convicted the
respondent/accused for offence under Sections 364-A of IPC read with Section
11/13 of MPDVPK Act, Section 377 of IPC, Section 302 of IPC read with Section
11/13 of MPDVPK Act, under Section 201 of IPC, Section 5/6 of POCSO Act and
awarded death sentence and fine of Rs. 25,000/- for offence under Section 364-A
of IPC read with Section 13 of MPDVPK Act, Rigorous Imprisonment of 10 years
and fine of Rs. 10,000/- with default imprisonment for offence under Section 377
of I.P.C., death sentence and a fine of Rs. 25,000/- for offence under Section 302
of I.P.C. read with Section 13 of M.P.D.V.P.K Act, rigorous imprisonment of 7
years and a fine of Rs. 10,000 with default imprisonment for offence under
Section 201 of I.P.C. and Life imprisonment and a fine of Rs. 25,000 with default
imprisonment for offence under Section 5/6 of POCSO Act. All the sentences
were directed to run concurrently.

14.  Accordingly, this reference under Section 366 of Cr.P.C. has been
received for confirmation of Death sentence, whereas Cr.A. No0.6946/2018 has
been filed by the appellant, thereby challenging his conviction and sentence
passed by the Trial Court.

15.  Challenging the conviction and sentence, it is submitted by the Counsels
for the respondent/accused Nandkishore, that in the seizure memo of bed-sheet
from the room of co-accused Ranu @ Dilip Sahu, Ex. P.13, there is no mention
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that the torn bed-sheet was having any stains. Further there is nothing on record
that the pieces of bed-sheet which were used for tying the mouth of the deceased
as well as the mouth of the gunny bags were that of the bed-sheet recovered from
the room of co-accused Ranu (@ Dilip Sahu. There is nothing in the DNA report to
suggest that what was the source of DNA profile found on the bed-sheet and the
cloths of the deceased. It is further submitted that it is clear from the memo of
recovery of dead body Ex.P.14, the dead body was recovered at 9:15 AM, and it is
also clear from the memo of identification of dead body, Ex. P.15, that the dead
body was got identified at 9:30 A.M., whereas the dead body of the deceased had
already reached the hospital at 9 A.M. It is further submitted that according to the
prosecution case itself, the CCTV footage of deceased going along with the
respondent/accused Nandkishore and co-accused Ranu (@ Dilip Sahu were
transferred in Pen Drives, but it is not clear that whether the Hard disks seized
from Dharmendra Prajapati and Pradeep Kumar were containing other data or
not? It is further submitted that Hard disk in question were never produced before
the Court. It is further submitted that it is clear from the CCTV footage, that the
deceased was seen running behind the motorcycle of the respondent/accused and
co-accused and he voluntarily sat on the motorcycle, therefore, it cannot be said
that he was kidnapped. No independent witnesses were examined. There is no
allegation of demand of Rs.1 lac in the FIR, therefore, the offence under Section
364-A of IPC was wrongly added. The voice sample of the respondent/accused
was not taken. According to the FIR, the boy went missing at about 5 P.M.,
whereas in the CCTV footage, he was seen going on a motorcycle along with the
respondent/accused and co-accused at 4:30 P.M. There is nothing on record that
the seized articles were kept in a safe custody before the same were sent to FSL,
Sagar, FSL, Gwalior and Forensic Medico Legal Institute, Bhopal.

16.  Byreferring to the order-sheet dated 9-7-2018, it is submitted that Dr. S.S.
Batham (P.W. 15), Dr. Dinesh Kumar (P.W.16) and Rambihari Patsaria (P.W.17)
were examined in absence of the respondent/accused.

17.  Further by referring to the order-sheets of the Trial Court, it is submitted
that on 2-5-2018, it was observed that cognizance is to be taken and the case was
adjourned to 15-5-2018. As the respondent/accused was not produced, therefore,
the case was adjourned to 16-5-2018. On 16-5-2018, charges were framed and the
trial program was also filed and the case was fixed for 5-6-2018 for examination
on witnesses. On 5-6-2018, Ramesh (P.W.1), Laxmi (P.W. 2) and Sanjeev Gupta
(P.W.3) were examined. On 6-6-2018 Rajendra Prasad Gupta (P.W.4), Bahadur
Singh (P.W.5), and Dharmendra Prajapati (P.W.6) were examined. Thereafter on
7-6-2018 Vishal Sharma (P.W.7), Kamal Kishore (P.W.8), Dr. V.S. Khare (P.W.9)
and Pradeep Kumar Narvaria (P.W.10) were examined. Thereafter on 8-6-2018
Dr. Jaibharat (P.W.11) and Ritesh Sharma (P.W.12) were examined and the case



2132 State of M.P. Vs. Nandu @ Nandkishore Gupta (DB)  L.L.R.[2021]M.P.

was adjourned to 19-6-2018. On 19-6-2018 Jagdish Gupta (P.W. 13) was
examined. On the same day, supplementary charge sheet was also filed and the
copy of the same was supplied to the Counsel for the respondent/accused. On
20-6-2018 Brijraj Singh Tomar (P.W. 14) was examined and prosecution witness
Ramniwas Gupta and Vaibhav Gupta were given up. Thereafter on 9-7-2018
Dr. S.S. Batham (P.W.15), Dr. Dinesh Kumar (P.W.16) and Rambihari Patsaria
(P.-W. 17) were examined and prosecution witness Sanju Parihar was given up. On
10-7-2018 Sanjeev Gaud (P.W.18) and Ajay Channa (P.W.19) were examined and
on 11-7-2018 Y.S. Tomar (P.W. 20) was partially examined and the case was fixed
for 13-7-2018 for further examination-in-chief and cross examination. On
13-7-2018, Y.S. Tomar (P.W.20) was examined. The Prosecution closed its case
and the case was fixed for 17-7-2018. On 17-7-2018, the prosecution filed an
application under Section 311 of Cr.P.C. for recalling of Sanjeev Gupta, which
was orally opposed by the Counsel for the respondent/accused, however, the
application filed by prosecution under Section 311 of Cr.P.C. was allowed and he
was recalled on 18-7-2018. On 18-7-2018, Sanjeev Gupta (P.W. 3) was further
examined and cross examined and the case was fixed for 19-7-2018 for accused
statement. On 19-7-2018, the accused statement could not be recorded due to
disruption of electricity supply and the case was adjourned to 20-7-2018. On
20-7-2018, the case was adjourned on account of bereavement in the family of the
Counsel of the respondent/accused and on 25-7-2018, the accused statement was
recorded and the case was fixed for 2-8-2018 for defence evidence. On 2-8-2018
one more opportunity was granted to examine defence witness and the case was
adjourned to 7-8-2018. On 7-8-2018, the respondent/accused expressed that he
does not wish to examine any witness in his defence, but the Trial Court found that
the DNA Test Report has not been received therefore, adjourned the case for 10-8-
2018 for production of DNA report as well as for final hearing. The DNA report
was received on 10-8-2018 and without giving any opportunity to raise objection
to the said DNA report, the Trial Court marked the same as Ex.C/1 in the light of
the provisions of Section 293 of Cr.P.C. On the very same day, the respondent/
accused was further examined under Section 313 of Cr.P.C. and fixed the case for
final arguments on the very same day and the final arguments were also heard and
the judgment was delivered on 13-8-2018. It is submitted that although in the
order sheet dated 10-8-2018, it is mentioned that the respondent/accused had not
raised any effective objection against the DNA report, but it is clear that the
admissibility of the DNA report was objected by the respondent/accused, but the
same was rejected without dealing with the objections. It is further submitted that
since, the case was fixed for 10-8-2018 for receipt of DNA report, thus, it is clear
that the prosecution case was not closed for all practical purposes, but still the
Trial Court acted in a haste by marking the DNA report as Ex.C/1, and thereby
further examining the respondent/accused under Section 313 of Cr.P.C. as well as
hearing the matter finally on the same day. It is submitted that it appears that the
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18.  Per contra, the Counsel for the State has supported the findings of
conviction recorded by the Trial Court. It is submitted that it is true that on 7-8-
2018, the case was adjourned to 10-8-2018 for production of DNA report as well
as for final hearing. It is submitted that the respondent/accused was already aware
that the case was to be heard finally on 10-8-2018, therefore, it cannot be said that
any prejudice was caused to the respondent/accused, or he was deprived of a
reasonable opportunity because of the fact that the matter was heard finally by the
Trial Court on 10-8-2018. It is further submitted that so far expedite recording of
evidence of witnesses is concerned, it is a well established principle of law that
expeditious disposal of trial is a fundamental right of an accused. The Trial Program
is given in advance, so that the parties may know that which witness is likely to
examined on which date. The respondent/accused never raised an objection that
since, the witnesses are coming on their first date of appearance, therefore, he is
not in a position to effectively cross examine them. Even the Trial Program was
never objected by the respondent/accused.

19.  Heard the learned Counsel for the parties.

20.  Before considering the submissions made by the Counsel for the
respondent/accused on the merits of the case, this Court would like to consider the
submission that whether reasonable opportunity was given by the Trial Court to
the respondent/accused or not? If not, then whether the entire trial would stand
vitiated or what would be the effect of such non-affording of the opportunity.

21.  Thefirstcontention in this regard is that 3 important witnesses, namely Dr.
S.S. Batham (P.W.15), Dr. Dinesh Kumar (P.W.16) and Rambihari Patsaria
(P.W.17) were examined on 9-7-2018, but on that date, the respondent/accused
was not produced from the jail.

22. Section 273 of Cr.P.C. reads as under :

273. Evidence to be taken in presence of accused.—
Except as otherwise expressly provided, all evidence taken in
the course of the trial or other proceeding shall be taken in the
presence of the accused, or, when his personal attendance is
dispensed with, in the presence of his pleader:

Provided that where the evidence of a woman below the age of
eighteen years who is alleged to have been subjected to rape or
any other sexual offence, is to be recorded, the court may take
appropriate measures to ensure that such woman is not
confronted by the accused while at the same time ensuring the
right of cross-examination of the accused.
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Explanation.—In this section, “accused” includes a person in
relation to whom any proceeding under Chapter VIII has been
commenced under this Code.

23.  Therelevant potion (sic : portion) of Order sheet dated 9-7-2018 reads as
under :

9-7-2018. 15 §RT 37 goig HAR T S U1 77 |

g I fhuR =e R Sie gfcr™r |
I el D! AR A 311 NS JTed et SURe |

FefHeR BT 31Te =R AR ot gfoar
A U e fBar T B 9wl IR | U g srferaen
SRT I8 a1 17 fb YT H S8 3fAgad o1 IRl 8
AT T AT © AT T YHROT A AT Bl AR A IuRera
B T2 T | 3T: fgad @ rgulRefa # afe &g el SuRera
BT & AT 72 AWYad al Ul # H1ed TRI S 9 Blg
I T8 & |

SIS el Sf. TH.UE. areM, S, faTer AR
AT A&l ACERT TSHIRAT TAT H1el Fo URER SURL |...

24.  Asalready pointed out, Prosecution witness Sanju Parihar was given up.
However, Dr. S.S. Batham (P.W. 15), Dr. Dinesh Kumar (P.W.16) and Rambihari
Patsaria (P.W.17) were examined in absence of the respondent/accused.

25.  So far as Rambihari Patsaria (P.W. 17) is concerned, he has deposed
regarding mobile number of co-accused Ranu (@ Dilip Sahu. He has not deposed
any thing against the respondent/accused. Therefore, this Court is of the considered
opinion, that so far as Rambihari Patsaria (P.W. 17) is concerned, no prejudice has
been caused to the respondent/accused.

26.  However, so faras Dr. S.S. Batham (P.W. 15) and Dr. Dinesh Kumar (P.W.
16) are concerned, they have deposed against the respondent/accused. Dr. S.S.
Batham (P.W. 15) had prepared the semen slide of the respondent/accused,
whereas Dr. Dinesh Kumar (P.W. 16) had medically examined the respondent/
accused and had also seized the underwear and pubic hairs of the respondent/
accused. It is not out of place to mention here that underwear and public
(sic: pubic) hairs of the respondent/accused were sent to F.S.L. Sagar by draft, Ex.
P.53 with a request to the Director, F.S.L. Sagar to give his opinion, as to whether
human blood, human tissues, blood group on article D,E,F and G and whether
human semen and sperms were found on underwear (H), Pubic Hair (I),Semen
Slide of respondent/accused (M) and other articles like J,K and L or not? As per
F.S.L. report, Ex. P.54, human Semen and Sperms were found on underwear (H),
Pubic Hair (I),Semen Slide of respondent/accused (M) apart from other articles.
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27.  TheTrial Courtin para 92 of its judgment has taken note of the evidence of
Dr. S.S. Batham (P.W.15) and Dr. Dinesh Kumar (P.W.16) as well as the fact that
underwear, pubic hair and semen slide of the respondent/accused were seized.

28.  The Supreme Court in the case of Atma Ram & Others Vs. State of
Rajasthanreported in (2019) 20 SCC 481 has held as under:

19. The emphasis was laid by Dr Manish Singhvi, learned
Senior Advocate for the State on the articles relied upon by him
to submit that the theory of “harmless error” which has been
recognised in criminal jurisprudence and that there must be a
remedial approach. Again, we need not go into these broader
concepts as the provisions of the Code, in our considered view,
are clearly indicative and lay down with clarity as to which
infringements per se, would result in vitiation of proceedings.
Chapter XXXV of'the Code deals with “Irregular Proceedings”,
and Section 461 stipulates certain infringements or
irregularities which vitiate proceedings. Barring those
stipulated in Section 461, the thrust of the Chapter is that any
infringement or irregularity would not vitiate the proceedings
unless, as a result of such infringement or irregularity, great
prejudice had occasioned to the accused. Shri Hegde, learned
Senior Advocate was quick to rely on the passages in Jayendra
Vishnu Thakur to submit that the prejudice in such cases would
be inherent or per se. Paras 57 and 58 of the said decision were as
under: (SCCp. 129)

"57. Mr Naphade would submit that the appellant did not
suffer any prejudice. We do not agree. Infringement of such a

valuable right itself causes prejudice. In S.L. Kapoor v.
Jagmohan this Court clearly held: (SCC p. 395, para 24)

'24. . ... In our view the principles of natural justice know
of no exclusionary rule dependent on whether it would have
made any difference if natural justice had been observed. The
non-observance of natural justice is itself prejudice to any man
and proof of prejudice independently of proof of denial of
natural justice is unnecessary. It ill comes from a person who has
denied justice that the person who has been denied justice is not
prejudiced.’

58. In A.R. Antulay v. R.S. Nayak a seven-Judge Bench of this
Court has also held that when an order has been passed in
violation of a fundamental right or in breach of the principles of
natural justice, the same would be a nullity. (See also State of
Haryana v. State of Punjab and Rajasthan SRTC v. Zakir
Hussain.)”



2136 State of M.P. Vs. Nandu @ Nandkishore Gupta (DB)  L.L.R.[2021]M.P.

20. The aforementioned observations in Jayendra Vishnu
Thakur must be read in the peculiar factual context of the matter.
The accused Jayendra Vishnu Thakur was tried in respect of
certain offences in a court in Delhi and at the same time he was
also an accused in a trial under the provisions of the TADA Act
ina court in Pune. The trial in the court in Pune proceeded on the
basis that Jayendra Vishnu Thakur was an absconding accused.
The evidence was thus led in the trial in Pune in his absence
when he was not sent up for trial, at the end of which all the
accused were acquitted. However, in an appeal arising
therefrom, this Court convicted some of the accused for the
offences with which they were tried. In the meantime, Jayendra
Vishnu Thakur was convicted by the court in Delhi and was
undergoing sentence imposed upon him. Later, he was
produced before the court in Pune with a supplementary charge-
sheet and charges were framed against him along with certain
other accused. A request was made by the Public Prosecutor that
the evidence of some of the witnesses, which was led in the
earlier trial be read in evidence in the fresh trial against Jayendra
Vishnu Thakur as those witnesses were either dead or not
available to be examined. The request was allowed which order
of the court in Pune was under challenge before this Court. It
was found by this Court that the basic premise for application of
Section 299 of the Code was completely absent. The accused
had notabsconded. He was very much in confinement and could
have been produced in the earlier trial before the court in Pune.
Since the requirements of Section 299 were not satisfied, the
evidence led on the earlier occasion could not be taken as
evidence in the subsequent proceedings. The witnesses were not
alive and could not be re-examined in the fresh trial nor could
there be cross-examination on behalf of the accused. If the
evidence in the earlier trial was to be read in the subsequent trial,
the accused would be denied the opportunity of cross-
examination of the witnesses concerned. Thus, the prejudice
was inherent. It is in this factual context that the observations of
this Court have to be considered. Same is not the situation in the
present matter. It is not the direction of the High Court to read
the entire evidence on the earlier occasion as evidence in the de
novo trial. The direction is to re-examine those witnesses who
were not examined in the presence of the appellants. The
direction now ensures the presence of the appellants in the
Court, so that they have every opportunity to watch the
witnesses deposing in the trial and cross-examine the said
witnesses. Since these basic requirements would be
scrupulously observed and complied with, there is no prejudice
atall.
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21. The learned Amicus Curiae was right in relying upon
the provisions of Chapter XXVIII (Sections 366 to 371 of the
Code) and Chapter XXIX (Sections 372 to 394 of the Code). He
was also right in saying that Chapter XX VIII was more relevant
in the present matter and the judgment of the High Court was
supported more strongly by the provisions of Chapter XX VIII.
The provisions of Sections 366 to 368 and Sections 386 and 391
are quoted here for ready reference:

366. Sentence of death to be submitted by Court of
Session for confirmation.—(1) When the Court of Session
passes a sentence of death, the proceedings shall be submitted to
the High Court, and the sentence shall not be executed unless it
is confirmed by the High Court.

(2) The Court passing the sentence shall commit the
convicted person to jail custody under a warrant.

367. Power to direct further inquiry to be made or
additional evidence to be taken.—(1) If, when such
proceedings are submitted, the High Court thinks that a further
inquiry should be made into, or additional evidence taken upon,
any point bearing upon the guilt or innocence of the convicted
person, it may make such inquiry or take such evidence itself, or
direct it to be made or taken by the Court of Session.

(2) Unless the High Court otherwise directs, the presence
of the convicted person may be dispensed with when such
inquiry is made or such evidence is taken.

3) When the inquiry or evidence (if any) is not made or
taken by the High Court, the result of such inquiry or evidence
shall be certified to such Court.

368.  Power of High Court to confirm sentence or annual
conviction.—In any case submitted under Section 366, the
High Court—

(@) may confirm the sentence, or pass any other sentence
warranted by law, or

(b) may annul the conviction, and convict the accused of any
offence of which the Court of Session might have convicted
him, or order a new trial on the same or an amended charge, or

(c) may acquit the accused person:

Provided that no order of confirmation shall be made under this
section until the period allowed for preferring an appeal has
expired, or, if an appeal is presented within such period, until
such appeal is disposed of.

Hekok
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386. Powers of the Appellate Court.—After perusing
such record and hearing the appellant or his pleader, if he
appears, and the Public Prosecutor if he appears, and in case of
an appeal under Section 377 or Section 378, the accused, if he
appears, the appellate court may, if it considers that there is no
sufficient ground for interfering, dismiss the appeal, or may—

(a) in an appeal from an order of acquittal, reverse such order
and direct that further inquiry be made, or that the accused be re-
tried or committed for trial, as the case may be, or find him
guilty and pass sentence on him according to law;

(b) in an appeal from a conviction—

(i) reverse the finding and sentence and acquit or discharge the
accused, or order him to be re-tried by a court of competent
jurisdiction subordinate to such appellate court or committed
for trial, or

(i1) alter the finding, maintaining the sentence, or

(ii1) with or without altering the finding, alter the nature or the
extent, or the nature and extent, of the sentence, but not so as to
enhance the same;

(c) in an appeal for enhancement of sentence—

(i) reverse the finding and sentence and acquit or discharge the
accused or order him to be re-tried by a court competent to try
the offence, or

(i1) alter the finding maintaining the sentence, or

(ii1) with or without altering the finding, alter the nature or the
extent, or the nature and extent, of the sentence, so as to enhance
orreduce the same;

(d) in an appeal from any other order, alter or reverse such
order;

(e) make any amendment or any consequential or incidental
order that may be just or proper:

Provided that the sentence shall not be enhanced unless the
accused has had an opportunity of showing cause against such
enhancement:

Provided further that the appellate court shall not inflict greater
punishment for the offence which in its opinion the accused has
committed, than might have been inflicted for that offence by
the court passing the order or sentence under appeal.

skekeosk
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391. Appellate Court may take further evidence or
direct it to be taken.—(1) In dealing with any appeal under this
Chapter, the appellate court, if it thinks additional evidence to
be necessary, shall record its reasons and may either take such
evidence itself, or direct it to be taken by a Magistrate, or when
the appellate court is a High Court, by a Court of Session or a
Magistrate.

(2) When the additional evidence is taken by the Court of
Session or the Magistrate, it or he shall certify such evidence to
the appellate court, and such Court shall thereupon proceed to
dispose of the appeal.

3) The accused or his pleader shall have the right to be
present when the additional evidence is taken.

4) The taking of evidence under this section shall be
subject to the provisions of Chapter XXIII, as if it were an
inquiry.”

22. According to Section 366 when a Court of Session
passes a sentence of death, the proceedings must be submitted to
the High Court and the sentence of death is not to be executed
unless it is confirmed by the High Court. Section 367 then
proceeds to lay down the power of the High Court to direct
further enquiry to be made or additional evidence to be taken.
Section 368, thereafter, lays down the power of the High Court
to confirm the sentence so imposed or annul the conviction. One
of the powers which the High Court can exercise is one under
Section 368(c) of the Code and that is to “acquit the accused
person”. Pertinently, the power to acquit the person can be
exercised by the High Court even without there being any
substantive appeal on the part of the accused challenging his
conviction. To that extent, the proceedings under Chapter
XXVII which deal with “submission of death sentences for
confirmation” is a proceeding in continuation of the trial. These
provisions thus entitle the High Court to direct further enquiry
or to take additional evidence and the High Court may, in a
given case, even acquit the accused person. The scope of the
chapter is wider. Chapter XXIX of the Code deals with
“Appeals”. Section 391 also entitles the appellate court to take
further evidence or direct such further evidence to be taken.
Section 386 then enumerates powers of the appellate court
which inter alia includes the power to “reverse the finding and
sentence and acquit or discharge the accused, or order him to be
re-tried by a court of competent jurisdiction subordinate to such
appellate court or committed for trial”. The powers of the
appellate court are equally wide. The High Court in the present
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case was exercising powers both under Chapters XXVIII and
XXIX of the Code. If the power can go to the extent of ordering
a complete retrial, the exercise of power to a lesser extent,
namely, ordering de novo examination of twelve witnesses with
further directions as the High Court has imposed in the present
matter, was certainly within the powers of the High Court.
There is, thus, no infraction or jurisdictional error on the part of
the High Court.

23. It is true that as consistently laid down by this Court,
an order of retrial of a criminal case is not to be taken resort to
easily and must be made in exceptional cases. For example, it
was observed by this Court in Ukha Kolhe v. State of
Maharashtra, asunder: (AIR p. 1537, para 11)

"11. An order for retrial of a criminal case is made in
exceptional cases, and not unless the appellate court is satisfied
that the court trying the proceeding had no jurisdiction to try it
or that the trial was vitiated by serious illegalities or
irregularities or on account of misconception of the nature of the
proceedings and on that account in substance there had been no
real trial or that the prosecutor or an accused was, for reasons
over which he had no control, prevented from leading or
tendering evidence material to the charge, and in the interests of
justice the appellate court deems it appropriate, having regard to
the circumstances of the case, that the accused should be put on
his trial again. An order of retrial wipes out from the record the
earlier proceeding, and exposes the person accused to another
trial which affords the prosecutor an opportunity to rectify the
infirmities disclosed in the earlier trial, and will not ordinarily
be countenanced when it is made merely to enable the
prosecutor to lead evidence which he could but has not cared to
lead either on account of insufficient appreciation of the nature
of'the case or for other reasons. Harries, C.J., in Ramanlal Rathi
v. State: (SCC OnLine Cal para 10)

10. If at the end of a criminal prosecution the evidence
leaves the Court in doubt as to the guilt of the accused the latter
is entitled to a verdict of not guilty. A retrial may be ordered
when the original trial has not been satisfactory for particular
reasons, for example, if evidence had been wrongly rejected
which should have been admitted, or admitted when it should
have been rejected, or the Court had refused to hear certain
witnesses who should, have been heard. But, I have never
known of a case where a retrial can be ordered on the ground
that the prosecution did not produce the proper evidence and did
not know how to prove their case.'”
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We must also consider the matter from the standpoint and
perspective of the victims as suggested by the learned Amicus
Curiae. Four persons of a family were done to death. It is
certainly in the societal interest that the guilty must be punished
and at the same time the procedural requirements which ensure
fairness in trial must be adhered to. If there was an infraction,
which otherwise does not vitiate the trial by itself, the attempt
must be to remedy the situation to the extent possible, so that the
interests of the accused as well as societal interest are
adequately safeguarded. The very same witnesses were directed
to be de novo examined which would ensure that the interest of
the prosecution is subserved and at the same time the accused
will have every right and opportunity to watch the witnesses
deposing against them, watch their demeanour and instruct their
counsel properly so that the said witnesses can be effectively
cross-examined. In the process, the interest of the accused
would also stand protected. On the other hand, if we were to
accept the submission that the proceedings stood vitiated and,
therefore, the High Court was powerless to order de novo
examination of the witnesses concerned, it would result in great
miscarriage of justice. The persons who are accused of
committing four murders would not effectively be tried. The
evidence against them would not be read for a technical
infraction resulting in great miscarriage.

Viewed thus, the order and directions passed by the High Court
completely ensure that a fair procedure is adopted and the
depositions of the witnesses, after due distillation from their
cross-examination can be read in evidence.

29. It is submitted by the Counsel for the State that since, the presence of
human semen and sperms on the underwear, pubic hair and semen slide of the
respondent/accused was natural, therefore, even if the evidence of Dr. S.S.
Batham (P.W. 15) and Dr. Dinesh Kumar (P.W. 16) is ignored, still then the guilt of
the respondent/accused stands proved beyond reasonable doubt.

30. Considered the submissions made by the Counsel for the parties.

31.  Asalready pointed out, the Trial Court has referred to the evidence of Dr.
S.S. Batham (P.W. 15), Dr. Dinesh Kumar (P.W.16) and the seizure of underwear,
pubic hairs and semen slide of the respondent/accused. Thus, the contention of the
Counsel for the State that the evidence of these two witnesses may be ignored,
cannot be accepted. As the respondent/accused has also been convicted for
offence under Section 377 of I.P.C., therefore, this Court is of the considered
opinion, that the evidence of Dr. S.S. Batham (P.W. 15) and Dr. Dinesh Kumar
(P.W. 16) is of importance to prove the preparation of semen slide or seizure of
underwear and pubic hairs of the respondent/accused.
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32. It is next contended by the Counsel for the State that since, the Counsel of
the respondent/accused himself had given his no objection to the recording of
evidence of these witnesses in absence of the respondent/accused, therefore, now
the respondent/accused cannot make a complaint regarding violation of Section
273 of Cr.P.C.

33.  Considered the submissions made by the Counsel for the State.

34.  In the present case, the respondent/accused was in jail, therefore, the
provisions of Section 317 of Cr.P.C. are not applicable. Only when an application
is filed under Section 317 of Cr.P.C. and a statement is made by the accused, that
his presence through his Counsel may be accepted and he does not have any
objection regarding the question of identity or recording of evidence of the
witness in his absence, then the effect of such declaration can be considered.
Further, before considering the rigors of Section 317, the Trial Court has to record
his reasons that the personal attendance of the accused before the Court is not
necessary in the interests of justice, or that the accused is persistently disturbing
the proceedings in Court.

35. However, in the present case, the respondent/accused was in jail and he
was not produced by the prosecution. Therefore there was no question of
disturbing the proceedings in the Court. Further, on all the occasions, the Counsel
for the respondent/accused had cross examined the witnesses. Any Undertaking
or No Objection given by the Counsel for the respondent/accused, cannot be said
to be an Undertaking or No Objection on behalf of the respondent/accused who
was in jail and was not produced by the prosecution itself. The respondent/
accused was not responsible for his absence, but it was the prosecution who had
failed to keep the respondent/accused present in the Court. Therefore, the fault on
the part of the prosecution to keep the accused present before the Court can not be
taken to the disadvantage of the respondent/accused. Further, any Undertaking or
No objection given by a Counsel without the instructions of the respondent/
accused would not bind the accused.

36.  Therefore, in the light of the judgment passed by the Supreme Court in the
case of Atmaram (Supra), the case is liable to be remanded back to the Trial Court,
with a direction to record the evidence of Dr. S.S. Batham (P.W. 15) and Dr.
Dinesh Kumar (P.W. 16) in the presence of the respondent/accused.

37.  So far as the another contention of the Counsel for the respondent/
accused, that witnesses were examined on the dates which were so fixed by the
Trial Court, and the Trial Court has proceeded expeditiously, thereby jeopardizing
the interest of the respondent/accused is concerned, the same cannot be accepted
for the following reasons:
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38. Sections 230 and 231 of Cr.P.C. read asunder :

230. Date for prosecution evidence.— Ifthe accused refuses
to plead, or does not plead, or claims to be tried or is not
convicted under Section 229, the Judge shall fix a date for the
examination of witnesses, and may, on the application of the
prosecution, issue any process for compelling the attendance of
any witness or the production of any document or other thing.

231. Evidence for prosecution.— (1) On the date so fixed,
the Judge shall proceed to take all such evidence as may be
produced in support of the prosecution.

(2) The Judge may, in his discretion, permit the cross-
examination of any witness to be deferred until any other
witness or witnesses have been examined or recall any
witness for further cross-examination.

39. Thus, it is clear that on the date so fixed, the Judge has to take all such
evidence as may be produced in support of prosecution. If the witnesses are
present, then the presiding judge cannot refuse to examine them except for the
reasons mentioned in the order sheet. In the present case, no objection was ever
raised by the Counsel for the respondent/accused, that witnesses are appearing on
their first date of appearance, therefore, he is not in a position to cross examine
them effectively. Even otherwise, it is not the case of the respondent/accused, that
since, the witnesses were examined on each date so fixed by the Trial Court,
therefore, any prejudice has been caused to the respondent/accused. No
application for recall of any witness was filed by the respondent/accused on the
ground that certain questions could not be put to them as the evidence is being
recorded expeditiously. Further, expeditious trial is a fundamental right of an
accused. If the Trial Court has proceeded expeditiously by examining the
witnesses on the date so fixed, this Court is of the considered opinion, that no fault
can be found on the part of the Trial Court by examining the witnesses on the date
so fixed in the Trial.

40.  The Supreme Court in the case of Gouri Shankar Vs. State of Punjab
reported in (2021) 3 SCC 380 has held as under :

9. At the motion stage when the matter came up before this
Court on 20-2-2020, the plea which was raised by the learned
counsel for the appellant was that on the date of framing of
charges i.e. 29-4-2013, the statement of material prosecution
witnesses PW 1 and PW 2 was recorded without affording
reasonable opportunity to the appellant-accused to cross-
examine the prosecution witnesses as mandated under Section
230 of the Code of Criminal Procedure, 1973. After the notice
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was served, counter-affidavit has been filed by the respondent
and the fact noticed by us in our order dated 20-2-2020 has been
explained in Para 13 of the counter-affidavit that after framing
of charges, the appellant pleaded guilty, however following the
rule of prudence, the trial court decided to examine four
witnesses before recording the conviction, and accordingly PW
1 and PW 2 were examined first and perusal of their statements
i.e. Annexure P-2 and Annexure P-3 would show that the
opportunity was granted to the appellant-accused to cross-
examine the witnesses on 29-4-2013 and in fact cross-examination
was done by the counsel for the appellant-accused. However,
after cross-examination of these two witnesses, the appellant
pleaded to claim trial on 14-5-2013 and thereafter the evidence
of other prosecution witnesses was recorded. At no stage, the
appellant moved any application for recalling the witnesses and
to be more specific, of PW 1 and PW 2 and this issue has been
raised for the first time before this Court.

10. After taking note of the statement of fact which has been
stated by the respondent in the counter-affidavit and Para 13 in
particular, of which the reference has been made and with
assistance of the learned counsel, we have gone through the
material available on record and find no error in the finding of
guiltbeing recorded by the trial court and confirmed by the High
Court in the impugned judgment which calls for our
interference.

Thus, the objection regarding expeditious trial is hereby rejected.

41. It is next contended by the Counsel for the respondent/accused that the
prosecution closed its case on 13-7-2018 and on 17-7-2018, an application filed
by prosecution under Section 311 of Cr.P.C. was allowed and Sanjeev Gupta
(P.W.3) was further examined on 18-7-2018, and the accused statements under
Section 313 of Cr.P.C. were recorded on 25-7-2018 and the case was adjourned
for examination of defence witness. The respondent/accused also expressed his
unwillingness to examine any defence witness on 7-8-2018, but the Trial Court on
its own found that the DNA report has not been produced, therefore, fixed the case
for 10-8-2018 for filing of DNA report as well as for Final arguments. It is
submitted that once, the prosecution case was not closed for all practical purposes,
then the Trial Court should not have fixed the case for final arguments.
Furthermore, on 10-8-2018, the DNA report was filed and after mentioning that
no effective objection was raised by the respondent/accused, the DNA report was
exhibited as Ex.C-1 in the light of the provisions of Section 293 of Cr.P.C. It is
submitted that the Trial Court acted in a haste and on the very same day, further
examination of accused under Section 313 of Cr.P.C. was done and fixed the case
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for final hearing on the same day and ultimately heard the matter finally. It is
submitted that this undue haste shown by the Trial Court has seriously prejudiced
the respondent/accused.

42.
43.

Considered the submissions.
Orders dated 7-8-2018 and 10-8-2018 read as under :

7.8.2018 YT §IRT #71 qWig FHAR T ST 1 37 |

JAGarT A [heIR =TI AR oTet &feam 3 uet
P! AR A A GO E ATed SffSraadT SURerd

BT H ST TF T UTda UeT &1 | YhoT ARTHROT
DT AT TR B 37T: Yford 3reflereh Sfaam ol oo kg fbar S
b o At @ T feHid BT YdRor § I U T yfordgd
IR b ST B S e uam & |
AT YT et gIRT g9Td 18 7 <1 ad fhaT | YhroT $F
T T &I YT Ud 3ifcrd I v a1 10.8.2018 BT ULT & |

10.8.2018. XIS gRT &7 g HAR T S ¢ 377 |

e A= fheiR =l AR et &faar &1 aer
IFD! AR A GO S gTed Aeraadm SuRerd

SIS §RT TP 3Tded UF  Afed oy
AT fAT YRANTRITEAT IR T Ufcida IR fbar 1T,
gfcrferd gferer uer & fAg sf¥vTae BT Y& &l T8 Jdbe
facia | U<t 81 & BRY DI @ Y U4 G9TE! At W T
B ¥ AT WIHR $HRd gU Sad I TS e
PRINTEITET T Ufcraa 3if¥eld UR form S © ofiR €T 293
SO o TG T gfeTd T §U Iad ufde W ueel Hi—1
sifra fomam e 2 |
UHR Uee Wi—1 & Yfaded & Hee H SUH bl gRT 313
T & URYed A 3T & STfcRed IRIEv g BB o) 9T

U B
g¥a:
I BT YA DI GgRT 31 B Yraer=iaa fcRed Aoged

10T fha 1T | UfCReTT UeT §RT UHRT § PIs qa1d 18 o
AT I T |

TR IHYUE b1 HeAfT W 3779 &1 3Afow T vq Faa fear
ST 2 | GhROT A T =g 2ATST <% 918 URT &

L GEGE
UeThR gdad |
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I9Y Y&l & 3ifcrd T #1907 fhd T | gepror oy g fFraa
fopam e 2 |

gahRoT o 7] faeie 13.8.2018 &I UeT &1 |

. From the above mentioned order-sheets, it appears that the case for final
arguments was fixed on the same day with the consent of the Counsel for the
parties, but whether it can be said that any prejudice was caused to the respondent/
accused or not?

45. Itis submitted by the Counsel for the respondent/accued that in the seizure
memo Ex. P. 13, itis not mentioned that whether any stains of any kind were found
on the bed sheet recovered from the room of the co-accused Ranu @ Dilip Sahu. It
is further submitted that even in the DNA report, it is merely mentioned that DNA
profile was found from the source from Cloths of the deceased and the bed sheet,
but the nature of source is not mentioned whereas the Scientific Officer has
mentioned that DNA profile of the respondent/accused was extracted from source
“blood sample”. It is submitted that when the Scientific Officer was mentioning
about the “blood sample” as a source for extracting DNA profile of the
respondent/accused, then the omission on his part to disclose the nature of source
found on the cloths of the deceased and the bed sheet recovered from the room of
the co-accused Ranu @ Dilip Sahu assumes importance. It is submitted that the
respondent/accused by cross examining the Scientific Officer, could have pointed
out that the DNA report is not worth reliance, however, the objection raised by the
respondent/accused to the DNA report was rejected merely by mentioning that no
effective objection was raised. It is further submitted that the DNA report has also
been considered against the respondent/accused, therefore grave prejudice has
been caused to him.

46. Further, it is submitted that under the facts and circumstances of the case,
it is clear that the consent of the Counsel for the respondent/accused to argue the
matter finally cannot be said to be voluntary.

47.  Considered the submissions made by the Counsel for the parties.

48. Sections 232, 233 and 234 of Cr.P.C. read as under :

232. Acquittal.— If, after taking the evidence for the
prosecution, examining the accused and hearing the prosecution
and the defence on the point, the Judge considers that there is no
evidence that the accused committed the offence, the Judge
shall record an order ofacquittal.

233. Entering upon defence.— (1) Where the accused is not
acquitted under Section 232, he shall be called upon to enter on
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his defence and adduce any evidence he may have in support
thereof.

(2)  If the accused puts in any written statement, the Judge
shall file it with the record.

(3)  If the accused applies for the issue of any process for
compelling the attendance of any witness or the production of
any document or thing, the Judge shall issue such process unless
he considers, for reasons to be recorded, that such application
should be refused on the ground that it is made for the purpose of
vexation or delay or for defeating the ends ofjustice.

234. Arguments.— When the examination of the witnesses
(if any) for the defence is complete, the prosecutor shall sum up
his case and the accused or his pleader shall be entitled to reply:

Provided that where any point of law is raised by the accused or
his pleader, the prosecution may, with the permission of the
Judge, make his submissions with regard to such point of law.

49.  From the plain reading of Section 233 Cr.P.C., it is clear that if a judgment
isnot passed under Section 232 of Cr.P.C., then the accused shall be called upon to
enter his defence and thereafter, final arguments shall be heard as per the
provisions of Section 234 of Cr.P.C.

50. Since, the case was fixed for 10-8-2018 for production of DNA report,
thus, it is clear that on 10-8-2018, the case of the prosecution was implicitly
reopened by the Trial Court by order dated 7-8-2018 by directing the prosecution
to produce the DNA report. Therefore, by order dated 7-8-2018, the Trial Court
should not have fixed the case for final arguments.

51.  Further, the Trial Court by rejecting the objections of the
respondent/accused as nomn-effective objections, has committed mistake. The
Trial Court was expected to mention the objections raised by the
respondent/accused to the DNA report and then should have dealt with the same
by assigning reasons. This mistake of rejecting the objections as non-effective
objections has opened a Pandora box as the respondent/accused may now raise
even those objections which might not have been taken by him in the Trial Court.
Be that as it may. Where the life and liberty of a person is involved, then the
objections of the accused should be decided by assigning reasons and should not
be decided by holding that they are not effective. Further the Trial Court is
expected to at-least mention the nature of objections raised by the accused. Under
these circumstances, we are of the considered opinion, that the rejection of the
objection to the DNA report by terming as non-effective objection was not in
accordance with law.
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52.  Further, the provision of Section 234 of Cr.P.C. which deals with Final
arguments is not a mere formality. Although there is no bar that the final
arguments cannot be heard expeditiously, but the facts and circumstances of this
Case indicates that the case of the prosecution was closed, further examination of
accused under Section 313 of Cr.P.C. and the final arguments were heard on the
very same day. By no stretch of imagination, it can be said that the
respondent/accused did not suffer any prejudice.

53. No time was granted to the respondent/accused to prepare the final
arguments at-least in the light of the DNA report, which was considered as an
important piece of circumstance by the Trial Court against the respondent/
accused.

54. It is a matter of common knowledge that the final arguments requires
thorough preparation of case. The concept of final arguments is based on the
principle of Natural Justice. The oral as well as documentary evidence is to be
appreciated after hearing the arguments of both the parties. Every accused is
entitled for an opportunity to effectively put forward his case by suggesting
appreciation of oral and ocular evidence in a manner which may be favoring him
and to present before the Judge that he should be acquitted. In short it can be said
that final argument is Final Sum up of the case, by the Counsel. By making a
specific provision under Section 234 of Cr.P.C., the legislature has attached great
importance to “Final Arguments”. The Court must give patient hearing to both the
parties, so that they can effectively present their case to show as to why they
should win. The order sheet dated 10-8-2018 is in three parts :

(i) Application was filed for taking DNA report on record and
the objection of the accused was rejected merely by holding
that it was a noneffective objection. The DNA report was
exhibited as Ex. C-1 in the light of provisions of Section 293
of Cr.P.C.

(i) The further statement of the accused under Section 313 of
Cr.P.C. was recorded and he did not pray for time to lead
evidence in defence.

(iii) The case was fixed for final arguments on the same day and
later on, the final arguments were heard on the same day.

55.  Reference under Section 366 of Cr.P.C. is a continuation of Trial.
Therefore, it is obligatory on the High Court to ensure that the persons who are
facing trial for murder are provided fair procedure and no prejudice should be
caused to them due to procedural lapse.

56.  As this Court has already come to a conclusion that the manner in which
the proceedings were undertaken by the Trial Court on 10-8-2018 has certainly
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caused prejudice to the accused as the accused was deprived of his valuable right
to oppose the DNA report as well as to effectively argue the matter finally as per
the provision of Section 234 of Cr.P.C., therefore, the order-sheet dated 10-8-2018
passed by the Trial Court, so far as it relates to rejection of objection to DNA report
as well as fixing the case for Final Arguments on the same day and hearing the
Final Arguments on the same day is held to be bad in law and cannot be given the
stamp of approval. As a natural consequence, it is directed that the DNA report
shall be exhibited afresh after deciding the objections or after examining the
Scientific Officer.

57.  Accordingly, the judgment of conviction and sentence dated 13-8-2018
passed by 1" A.S.J., Datia in Special Sessions Trial No.21/2018 is hereby Set
aside.

58.  The matter is remanded back to the Trial Court with a direction to record
the evidence of Dr. S.S. Batham (P.W. 15) and Dr. Dinesh Kumar (P.W. 16) afresh
in the presence of the respondent/accused. After recording the evidence of the
above mentioned two witnesses, the Trial Court shall proceed further from the
stage of filing of DNA report i.e., 10-8-2018. The respondent/accused shall be
granted an opportunity to file written objection to the DNA report and the same
shall be decided in accordance with law. If an application for cross-examination of
Scientific Officer is filed, then the same shall be considered and decided in
accordance with law. Thereafter, if any opportunity is sought by the accused to
lead any evidence in his defence in the light of the DN A report, then the same shall
be afforded to him in accordance with law. Only after following the provisions of
Section 233 of Cr.P.C., the case shall be fixed for Final Arguments, thereby giving
at-least one week time to prepare and argue the matter.

59.  Since, the impugned judgment has been set aside and the matter is being
remanded back for recording of evidence of Dr. S.S. Batham (P.W. 15) and Dr.
Dinesh Kumar (P.W. 16) afresh in the presence of the respondent/accused and
thereafter to proceed further from the stage of filing of objection to the DNA
report, therefore, by way of abandon caution, it is observed that all the findings of
conviction recorded by the Trial Court have also stood wiped out. The Trial Court
is directed to decide the case without getting influenced or prejudiced by any of
the findings given in the impugned judgment.

60.  If the respondent/accused expresses his desire to engage a different
Counsel of his own choice or prays for providing a Counsel from Legal Aid, then
the said prayer shall be allowed. In case, if a Counsel from Legal Aid is provided,
then the Trial Court shall ensure, that the Counsel so provided to the
respondent/accused must have standing of at-least 15 years practice in the bar and
must have thorough knowledge of Criminal Law.
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61.  The Trial Court is directed to complete the entire exercise within a period
of 4 months from the date of receipt of copy of this judgment.

62.  Since, the respondent/accused is in jail, therefore, a copy of this judgment
be provided to the respondent/accused immediately free of cost.

63.  CRRFC No.9 of 2018 and Cr.A. No.6946 of 2018 are disposed of
accordingly.

Order accordingly

L.LL.R. [2021] M.P. 2150 (DB)
CRIMINAL REFERENCE
Before Mr. Justice G.S. Ahluwalia &

Mr. Justice Rajeev Kumar Shrivastava
CRRFC No. 8/2019 (Gwalior) decided on 28 July, 2021

INREFERENCE (SUOMOTU) ...Applicant
Vs.
MANOJ ...Non-applicant

(Alongwith CRA No. 4554/2019)

A. Penal Code (45 of 1860), Sections 302, 366, 376-A & 201 and
Protection of Children from Sexual Offences Act, (32 0f2012), Section 5(L) & 6
— Circumstantial Evidence — Ocular & Medical Evidence — DNA Report—Held
— In postmortem report, signs of forceful vaginal penetration were found —
DNA profile of accused found in clothes, vaginal slide and swab of deceased —
Female DNA profile of deceased was found on cloths of accused — Theory of
last seen together was established — Prosecution established beyond
reasonable doubt that accused committed rape on his 8 years old minor sister
and killed her — Conviction upheld — Reference disposed.

(Paras 43,75, 84,162, 173 & 177)

®. QUS UIadr (1860 ®T 45), €TIRTY 302, 366, 376—A T 201 VF o &
rvTErl | qrcrdl BT Gvervr JffaaH, (2012 &1 32), T 5(L) T 6 —
gRReIfaeT= wred — arg]y a fafecfy areg — vy Rurd — sififaaifRa —
v1q gdger gfodea A, saqde I /3o 9dvE @ Wod Ui T o —
AfI®T & HUsl, ISTSTd 1S AR W9 H Afgad o) L.uA.g e urg
g — YiAPT &1 Afger AU Uiwrsd AfFgad & dUs] UR IR AT AT —
ifoH IR |1 W W &1 Rigid wenfua f&an = o — e 1 glage
Hag 9 W Iz wifia fean & afrgaa 7 sl 8 affa saaws afew & wrer
AT HIR fHAT vd IHD g1 HR <1 — qIufifEg draw — fder FiRigd |
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B. Criminal Procedure Code, 1973 (2 of 1974), Section 235(2) —
Question of Sentence — Opportunity of Hearing — Held — No opportunity of
effective hearing on the question of sentence as required u/S 235(2) Cr.P.C.
was given to accused — No suggestion was given to accused that Court is
intending to award death sentence so as to give opportunity to accused to
argue in light of “Aggravating” and “Mitigating circumstances” — Even trial
Court has not considered the “Mitigating” circumstances — Sentence modified
to life imprisonment till natural death — Appeal partly allowed.

(Paras 169, 171, 174 & 178)

. QUS UfHAT Afedr, 1973 (1974 &7 2), €IINT 235(2) — GUSIQST &7
ge — YqIg @71 3qw¥ — AMEiRa — IFRgad &1 Shar .94, 31 &RT 235(2)
@ 3avid AT B, IUSIRY @ YT WR YA FAAIS $I HIS AGUR Y T3]
T AT o1 — ARRFT B SIS Grd L1 &A1 1317 201 6 _™Terd gYavs o+
P AR @Al @ difd AFYgad dl “[wavdRI” T4 "SI HIA drell”
IRRRRT & sicis H d@ S ST JGER AT & 9 — I8i do &b faaror
=ITerd = H S A arell” aRRefaat a1 faar 7 9 faar — qvsey @t
UTSfae g B a9 IMoliad dREN A SuiaRd f&ar ™ — srdia siee:
Ho[x |

C. Penal Code (45 of 1860), Sections 302, 366, 376-A & 201 and
Protection of Children from Sexual Offences Act, (32 0f 2012), Section 5(L) & 6
— Theory of “Last Seen Together” — Burden of Proof — Held — Deceased was
seen for the last time in company of accused and thereafter she was never
seen alive — Prosecution succeeded in establishing that there was minimum
gap between the time when victim was seen in company of accused for the last
time and when death took place and the dead body was recovered — Thus
burden shifted to accused to explain as to when he parted away with
company of deceased, but the said burden has not been discharged by
accused. (Para43)

TT. QUS Ufadr (1860 &7 45), €TIRTY 302, 366, 376—A T 201 Vq o &
3ravTEl ¥ qTcid] &1 A¥ervr A9, (2012 &7 32), €°T 5(L) T 6 — “"37fa7 qIv
T 7@ ol &7 Rigid — |qd &1 917 — afEiRa — faer a1 sifow ar
ANYTT & A WM AT 1 U4 IFD 916 34 $HI Sfifaq €1 & ™ —
AR I8 WIMT S 3 9%d 1 (& 39 999 & 99 3 a9 3iar a1 59
fifsar &I sifost IR fgaa & |1 @1 AT A7 SR o9 SHD! 5T g3 off va
ISHT 3d IS fHAT TAT AT — 9 UBR Y W DR BT AR YT R adll
ST & 6 ®9 a8 Jfa®T & A1 9 el gail, Ui MY a gRT IFd HR Bl
SRICERERCDIR RN

D. Penal Code (45 of 1860), Sections 302, 366, 376-A & 201 and
Protection of Children from Sexual Offences Act, (32 0f2012), Section 5(L) & 6



2152 In Reference (Suo Motu) Vs. Manoj (DB) LL.R.[2021IM.P.

— Delay in Recording Statement — Effect — Held — Every delay in recording of
police statement is not fatal — If a plausible explanation is given for the same,
then it would not give any dent to the prosecution story — Unless and until the
10 is asked about the delay, the delayed recording of statement by itself
would not make the evidence of the witnesses suspicious or unreliable.

(Paras 33 to 36)

28 QUE Wfadr (1860 &7 45), €IRTY 302, 366, 376—A T 201 VT o I
Syererl ¥ dicidl BT Averor Sifefraa, (2012 &1 32), €RT 5(L) 9 6 — BT
sifaferfaa sv+ 4 fAcid — ywra — atafaiRa - gfes deq a1 sififaRaa
B A A UAD faelq urds 81 @ — afE Sad o oY va Wiard / gaarardl
W] f&am STt 2, 41 a8 IS $ar &I Sig &fd T3] 9gargm — e
b FAYT AAHN A faeia & aR A 781 ¢o1 W1l &, fadiq 4 b sfifafad
foam ST 3ru=t g 7 ArefTor @ e &Y dfeve At srfavaia @ qargar |

E. Evidence Act (1 0f 1872), Section 145 — Omission & Contradictions —
Held - If the attention of the witness is not drawn towards the omissions in his
previous statement, then the accused cannot take advantage of such omission
and contradictions — If a party intends to contradict a witness, then his
attention must be called to those parts of it which are to be used for purpose
of contradicting him. (Paras25to31)

S ey SfEIfaw (1872 &1 1), €T 145 — o9 q faviemyrea —
afrfreERa — afe wrell &1 e S9 yd doq 4 gY <y &1 1R rabfia 181
o SiraT 2, af I aa Saa dld ¢4 faRiemamal &1 a9 18] Sof adar — afe
s geThR fHd) el &1 favier o3 &1 31" YEdT 2, dl ST <411 SUd S+
AR &1 3R b HA1 1Ay a1 ST SU@T favig 31 @ gaieq 9@
foar ST 8L |

E Criminal Practice — ldentification of Accused — Held — Villagers
have the ability of identifying the things even in poor light — Villages have
limited number of inhabitants and are closely watched by each and every
resident of the village — Evidence of witness that he identified accused from
his back, style of walking and body buildup, cannot be said to be unreliable.

(Paras 44 to 47)

q. q1fs® ygla — sfigad &1 ygard — afifraiRa — arfion A
gea g § A Aol 1 ygarH o) gaar sid @ — 3 § el @ den
A Bl @ vd I & YD FFaril gRT IS I ToR &l Sredl @ — el &
ey {6 S+ Y dd &1 Sga! s 4, g1 @ a¥ia AR ARIRS g@c |
g, Afazaaia &1 Her o1 i |

G. Criminal Practice — Discrepancy in Prosecution Documents —
Typographical Error — Held — When there is any discrepancy which does not
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go to the root of the matter thereby making it inadmissible or unreliable, then
prosecution witness should also get opportunity to explain such discrepancy
— Without asking any question, prosecution cannot be thrown overboard on
account of some typographical error. (Paras 70 to 74)

. q1fds® ygfa — sifgiorT swardal 4 fawafa — e e —
sffaaiRa — o9 H1g e fadfa &t @ S 7a &) o @ a8 oY @
o g7 rga A1 Afyggaa 8 wirar 2, at P wefl &t Y saw
fadTfar 1 Tuse B3 &1 rqER faar ST A1y — {991 $IE Ue Y8, B <HUl
Ffe d SROT AT ST IRSATT 2T fHar S dobdr |

H. Criminal Practice — Prosecution Witness — Quality & Quantity —
Held — Evidence is to be weighed and not counted — It is the quality and not
the quantity of witnesses which decided the fate of trial — Each and every
possible witness is not required to be examined — If prosecution witnesses, so
examined are trustworthy and reliable then their evidence cannot be
discarded only on ground that some more witnesses should have been
examined to corroborate the prosecution witnesses. (Paras 63 to 65)

. QIS ggfd — sifglerT wreft — uraear 9 wer — fifeilRa
— 1&g B el ST ATty ge A1 € S arfay — g8 |iefirer S qoEcn
2 a7 A fob S9a) W& Sl faarer & 9y &1 fafvag sl @ —ydd g9q
<relt &1 gderor fpar ST sraféra = @— afe srfraro drefirer o=t uderor
foar rar 2, WRHe i favaadyg 2, 4 S0 91eg &1 $dd 39 MR W)
A 81 fHar o waedr & s qefiFror @ dyfe & fog v iRk
refiarer &1 gdieror fear s arfev |

L Criminal Practice — Faulty Investigation — Held — Every faulty
investigation would not make the prosecution unreliable but the faulty
investigation must lead to an inference that investigation was been done with
a preconceived notions — If Prosecution established the guilt of accused
beyond reasonable doubt, then some minor omission on part of IO would not
give dent to the prosecution case. (Para 60)

3. q1fve® ygia — Fieyof sayor — siffqeiRa — uye Fiegot
IFAYYT AT B Srfaead=ia 721 IR g Ffeyel sr<vvr 4§ Iz fep
fFreret ST arfay f& sr<wvr U qdafeud aromail & | fear i o — afe
RS e @1 JIREr &1 Jfeagaa das & R WMfd Hal @, a9
IAYYT JRHN B AR F §B AWl ol IS gHeor & afqa 78
ugATe |

J. Criminal Practice — Rape Case — Injury on Genital Organ of
Accused — Held — Presence of injuries on male organ is not necessary in all
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cases — As per Modi's Jurisprudence, it is not necessary that there should
always be mark of injuries on the penis of accused — Absence of any injury on
penis of accused would not belie the prosecution case. (Paras 99 to 104)

37, Q108 ® ygla — Ielrcd T &l — SIFIgdd & G417 Uv Fic —
ffreiRa — fo ux arel &1 i, el yaron 4 srazgs 78 & — A1l &
faftremes @ R, I8 snawas T @ & Ifgad & foivr = gdem arel &
e 819 =nfay — sfrgaa & fo1 ux faell dre &1 swma SIS & yavol
CAE N CRIDEI

Cases referred:

AIR 2019 SC 194, ATR 2019 SC 1, (2019) 4 SCC 210, (2019) 8 SCC 382,
AIR 2019 SC 243, (1980) 2 SCC 684, (1983) 3 SCC 470, (2001) 5 SCC 311,
(1997) 10 SCC 44, (2002) 8 SCC 45, (2018) 16 SCC 161, (2017) 16 SCC 353,AIR
2019 SC 1367, AIR 1952 SC 343, (1984) 4 SCC 116, AIR 2013 SC 3150, (2012) 2
SCC 399, (2013) 12 SCC 406, (2019) 7 SCC 678, (2018) 7 SCC 536, (2001) 6
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Rajesh Shukla, Dy. A.G. for the State.
Padam Singh and Vijay Dutt Sharma, for the non-applicant in CRRFC No.
8/2019 and for the appellantin CRA No. 4554/2019.

JUDGMENT
(Heard through Video Conferencing)

The  Judgment of the Court was delivered by :
G.S.AHLUWALIA, J. :- CRRFC No.8 0f2019 is areference under Section 366 of
Cr.P.C. for confirmation of death sentence passed by Xth Additional Sessions
Judge/Special Judge (POCSO Act) Gwalior on 8-5-2019 in Special Sessions Trial
No0.130/2017 and Cr.A. No.4554 of 2019 has been filed by the appellant Manoj
against the same judgment and sentence.

2. By this common judgment, the CRRFC No.8 0f 2019 and Cr.A. No.4554
0f2019 shall be decided.

3. The prosecution story in short is that on 5-7-2017 at 2:00 A.M. in the night,
FIR No.64 of 2017 was lodged by Hariram Prajapati, to the effect that his minor



LL.R.[2021]M.P. In Reference (Suo Motu) Vs. Manoj (DB) 2155

daughter “X” aged about 7-8 years had left her house on 4-7-2017 at about 10
A.M. for attending her school. She is the student of class 2 in Nayagaon Govt.
Primary School. In the evening, she did not return back from the school. At about
17:15, the complainant and other villagers saw from the window of the school that
the bag and water bottle of “X” is kept in the school. Thereafter, the complainant
and villagers tried to find out the whereabouts of “X” in the nearby forest area and
in the bushes, but her whereabouts could not be traced. Accordingly, it was alleged
that some unknown person has kidnapped his minor daughter “X”. Accordingly
on 5-7-2017 at 2:30 A.M. in the morning, Missing Person Registration was done.
The complainant thereafter noticed the dead body of “X” and accordingly on 5-7-
2017 at 6:00 A.M., Dehati Nalishi was recorded. Notice under Section 175 of
Cr.P.C. was given to the witnesses and Naksha Panchnama was prepared. Spot
map was prepared on 5-7-2017 at 6:40 A.M. The dead body of “X” was sent for
postmortem. The Scene of Crime Mobile Unit of Gwalior carried out the spot
inspection on 5-7-2017 in between 8:30 A.M. To 9:50 A.M. One plastic bag of
white colour which was stained with blood, the hairs found on the said white
coloured plastic bag and from the nearby places, plain earth from inside the Pator
(room), earth containing the spit, one empty packet of Rajshri Gutka and one
empty packet of tobacco, one button of a shirt of white colour with broken pieces
of thread were seized from the spot on 5-7-2017 at about 9:10 A.M. On 5-7-2017
atabout 9:30 A.M., the plain earth from the place where the dead body of “X” was
lying and the earth having saliva of the deceased were also seized. The
postmortem was conducted on 5-7-2017 itself, and the dead body was handed
over to the father of the deceased “X” on 5-7-2017 itself. Viscera, Vaginal slide
and swab of the deceased “X”, cloths of the deceased, nail clippings of the
deceased, specimen of seal were also seized on 5-7-2017 at 14:35. Unnatural
death was registered under Section 174 of Cr.P.C. The respondent/accused was
arrested on 6-7-2017 at 12:30 P.M. His memorandum under Section 27 of
Evidence Act was recorded. He was got medically examined and his pubic hairs,
undergarments, skull hairs, semen slide and outer garments were sealed and were
handed over to the Police Constable which were seized on 6-7-2017 at 14:30. The
school record of the deceased “X” was seized. The birth certificate of the deceased
“X” was also obtained from the school according to which the date of birth was
19-10-2009. The attendance register was also seized. On 10-7-2017, the plastic
white coloured bag, hairs collected from white coloured plastic bag and from the
surrounding areas, Viscera of the deceased, one sealed packet of salt, cloths of the
deceased, vaginal slide and swab of the deceased, nail clippings of the deceased,
the outer garments of the respondent/accused, underwear of respondent/accused,
semen slide of respondent/accused, pubic hairs of respondent/accused, Saliva
mixed earth, and the plain earth were sent to F.S.L. Gwalior to find out as to
whether Human Blood is present and if so, its group, Whether the hairs are human
hairs, Whether poison is present in the viscera or not, whether the articles
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F,G,1,J,K and L contains human semen/sperms and whether human skin is present
in the nail clippings or not. The report dated 20-7-2017 was received from F.S.L.
Gwalior. The blood sample of the respondent/accused was taken on 29-7-2017.
By draft dated 31-7-2017, DNA report was also sought from F.S.L. Sagar. The
police also recorded the statements of the witnesses. The photographs of the dead
body and spot were taken and after completing the investigation, the police filed
the charge-sheet against the respondent/accused for offence under Sections 363,
366, 376(2), 302, 201 of I.P.C. and under Section 5/6 of Protection Of Children
From Sexual Offences Act, 2012 (In Short “POCSO Act”).

4. The Trial Court by order dated 14-2-2018 framed charges under Sections
366, 376-A, 302, 201 of I.LP.C., and under Section 5(L) read with Section 6 of
POCSO Act.

5. The respondent/accused abjured his guilt and pleaded not guilty.

6. The prosecution in order to prove its case, examined Hariram Prajapati
(P.-W.1), Ramsewak Prajapati (P.W.2), Hari Singh Batham (P.W.3), Bheem
(P.W.4), Pappu (P.W.5), Ramesh Prajapati (P.W.6), Smt. Sagun (P.W.7), Smt.
Ramdehi (P.W.8), Motiram Rajouriya (P.W.9), Ajeet Agrawal (P.W.10), Dr. Ajay
Gupta (P.W.11), Dr. Ajeet Kumar Minz (P.W.12), Devlal Koli (P.W. 13), H.K.
Tiwari (P.W.14), Dr. Anand Kumar Pandey (P.W. 15), Daini Kumar (P.W. 16), Dr.
Vinod Kumar Doneriya (P.W. 17), Jugal Kishore Dubey (P.W. 18), Ashok Kumar
(P.W. 19), Sayara Bano (P.W. 20), Dharmendra Singh Jat (P.W. 21), Ashok Singh
(P.-W. 22), Shishram (P.W. 23), Dr. Pankaj Shrivastava (P.W. 24), Dr. Neha Dodiya
(P.W. 25), Dr. M.K. Dudhariya (P.W.26), Dr. Sandeep Tomar (P.W. 27), and Alok
Singh (P.W. 28).

7. The respondent/accused examined Poonam (D.W.1) and Neetu (D.W.2)
in his defence.

8. The Trial Court by judgment and sentence dated 8-5-2019 convicted and
sentenced the respondent/accused as under :

Conviction under Section | Sentence Fine

366 of I.P.C. 10 Years R.1. Rs. 2,000/-in
default 1 month R.I.

376 - Aof L.P.C. Death Sentence -

302 of I.P.C. Death Sentence -—-

201 of I.P.C. 7 years R.I. Rs. 2,000/- in

default 1 month R.I.
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5(L) R/w 6 of No separate sentence
POCSO Act in the light of Section
42 of POCSO Act.
9. Accordingly, this reference under Section 366 of Cr.P.C. has been made

for confirmation of death sentence and Cr.A. No0.4554 of 2019 has been filed by
the respondent/accused against the same judgment and sentence.

10. Challenging the judgment and sentence awarded by the Trial Court, it is
submitted by the Counsel for the respondent/accused that the case is based on
circumstantial evidence and the chain is not complete. The respondent/accused is
the cousin brother of the deceased “X”. There are material omissions and
contradictions in the F.I.R. and the statements of the witnesses. In fact, nobody
had witnessed the deceased “X” in the company of the respondent/accused for the
last time. In the FIR, it is mentioned that the deceased is the student of Class 2,
whereas according to the school record, she was the student of Class 3. Although it
is the case of the prosecution that the deceased “X” had left her house for the
school, and her bag and bottle were noticed in the school, but as per the attendance
register, the deceased “X” was absent on 4-7-2017. The school bag and bottle of
the deceased were not seized at all. There is a considerable delay in sending the
blood sample and other articles to F.S.L., Sagar, therefore, DNA report is not
reliable. Further, there is a discrepancy in A/RM code given to blood sample of the
respondent/accused, which makes the DNA report unreliable. There is material
difference in the Naksha Panchayatnama and the postmortem report as no injury
was noticed on the head of the deceased at the time of preparation of Naksha
Panchayatnama. The F.IR. is ante dated and ante timed. There is a material
discrepancy as to in which container the internal organs of the deceased were
stored, because in the post-mortem report, it has been mentioned that the internal
organs were kept in a bottle, whereas in the seizure memo it is mentioned that
boxes were seized. Arguments on the question of framing charge were advanced
by a Counsel who was never engaged by the respondent/accused, thereby causing
serious prejudice to the respondent/accused. The investigation is faulty and the
arrest of the respondent/accused was the result of public agitation. The Trial Court
has wrongly discarded the evidence of defence witnesses. The blood sample of the
respondent/accused was not taken in accordance with law. No injury was found
on the genital organs of the respondent/accused, which is indicative of fact that no
forceful intercourse was done by him. It is further submitted that the diameter and
thickness of the button seized from the spot and that of the button of the shirt of the
respondent/accused was not similar. Grandmother of the deceased was not
examined in order to prove that the deceased had left the house at 10:00 A.M.
Further, the scalp hairs of the respondent/accused were collected, but they were
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not compared with the hairs found on the spot. Independent witnesses of the
locality have not been examined by the prosecution. It is further submitted that in
the alternative, the death sentence awarded by the Court below is excessive and is

liable to be annulled and the appellant may be awarded Life Imprisonment. To

buttress their contentions, the Counsels for the respondent/accused relied upon
the judgments passed by the Supreme Court in the case of M.A. Antony alias
Antappan v. State of Kerala reported in AIR 2019 SC 194, Rajendra Pralhadrao

Wasnik v. State of Maharashtra reported in AIR 2019 SC 1, Vijay Raikwar Vs.

State of M.P. reported in (2019) 4 SCC 210, Parsuram Vs. State of M. P. reported in
(2019) 8 SCC 382, Chhannu Lal Verma v. State of Chhattisgarh reported in AIR
2019 SC 243, Bachan Singh Vs. State of Punjab reported in (1980) 2 SCC 684,

Machhi Singh Vs. State of Punjab reported in (1983) 3 SCC 470, Kamti Devi Vs.

Poshi Ram reported in (2001) 5 SCC 311, Mohd. Aman Vs. State of Rajasthan

reported in (1997) 10 SCC 44, Bodhraj Vs. State of J&K reported in (2002) 8 SCC

45, Naneethakrishnan Vs. State by Inspector of Police reported in (2018) 16 SCC

161, Ganpat Singh Vs. State of M.P. reported in (2017) 16 SCC 353, Digamber
Vaishnav and Anr. v. State of Chhattisgarh reported in AIR 2019 SC 1367,

Hanumant Govind Nargundkar and another v. State of Madhya Pradesh reported
in AIR 1952 SC 343, Sharad Birdhichand Sarda Vs. State of Maharashtra
reported in (1984) 4 SCC 116, Raj Kumar Singh (@ Raju @ Batya Vs. State of
Rajasthan reported in AIR 2013 SC 3150, Madhu Vs. State of Kerala reported in
(2012)2 SCC 399, Sujit Biswas Vs. State of Assam reported in (2013) 12 SCC 406,

State of Rajasthan Vs. Mahesh Kumar reported in (2019) 7 SCC 678, and Kumar
Vs. State represented by Inspector of Police reported in (2018) 7 SCC 536.

11.  Per contra, the State Counsel has supported the judgment and sentence. It
is submitted that a minor girl was raped and was killed by smothering. It is
submitted that it is incorrect to suggest that non-examination of independent
witnesses has given any dent to the prosecution story. It is submitted that social
thread in the villages is to be understood. If the spot map is seen, then it is clear that
the incident took place in the colony of persons belonging to Prajapati
community. Generally the members of one community do not come forward to
depose against the member of the same community. Further, the contention that
since, the grandmother of the deceased was not examined and therefore, it is not
prove that the deceased had left the house at 10 A.M. is concerned, it is submitted
that in the present case, the deceased and the accused both are the grandchildren of
the mother of the complainant. She must be in a fix as to whether to speak against
the accused or not. It is further submitted that so far as the discrepancy in A/RM
code of Article R in the DNA report is concerned, it is merely a typographical
error. Article Q which was given A/RM 8279 code, was never opened which is
clear from the DNA report itself. Further, it is submitted that no question in this
regard was put to Dr. Pankaj Shrivastava (P.W.24) otherwise, he would have
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certainly clarified the anomaly. It is further submitted that it is incorrect to say that
there was any difference in the button of the shirt recovered from the spot and the
button found on the shirt of the respondent/accused. The engraving, number of
holes, material, colour were same. However, there was some difference in the
measurement of diameter and thickness of the button which too was in fraction of
millimeters. It is submitted that this difference can happen during manufacturing
process. So far as non-comparison of hairs of the respondent/accused from the
hairs found on the spot is concerned, it is submitted that since, the DNA profile of
the respondent/accused was already found on the incriminating articles including
the vaginal slide and swab of the deceased, therefore, it is proved beyond
reasonable doubt, that the applicant was the perpetrator of offence. It is further
submitted that non-seizure of school bag and bottle by the investigating officer
from the school might be a lapse on his part, but it has also come on record, that
after the recovery of dead body of the deceased, there was an uproar in the village,
and agitating villagers had blocked the road, as a result, the investigating officer
was immediately required to rush to the main road with police force, in order to
calm down the agitating villagers. It is further submitted that the surrounding
circumstances under which the investigating officer was conducting the
investigation should be kept in mind while appreciating the evidence. It is further
submitted that even the father of the respondent/accused did not come forward to
depose in favor of his son. It is further submitted that the evidence of Last Seen
Together has been duly proved beyond reasonable doubt. The respondent/accused
is cousin brother of the deceased and he has committed a heinous offence in a
gruesome manner. Even after committing the heinous offence of committing rape
and murder of his minor cousin sister, he did not show any remorse and was trying
to project that he is an innocent person. Thus, it is clear that there is no possibility
of his improvement. The applicant is a danger for civil society and therefore, the
death sentence awarded to him should be confirmed and the appeal filed by the
respondent/accused may be dismissed. To buttress his contentions, the Counsel
for the State has relied upon the judgment passed by the Supreme Court in the case
of State of H.P. Vs. Gian Chandreported in (2001) 6 SCC 71, Sahadevan Vs. State
represented by Inspector of Police, Chennai reported in (2003) 1 SCC 534, State
of Rajasthan Vs. Kashiram reported in (2006) 12 SCC 254, Jagroop Singh Vs.
State of Punjab reported in (2012) 11 SCC 768 and Mahavir Singh Vs. State of
Haryanareportedin (0214) 6 SCC716.

12.  Heardthe learned Counsel for the parties.

13.  Before considering the merits of the case, it would be appropriate to find
outas to whether the deceased “X” had died a homicidal death or not?

14. The Postmortem of the deceased “X” was conducted by Dr. Ajay Gupta
(P.W.11). As per the Postmortem report Ex. P.18, following injuries were found :
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Ante-mortem Ecchymosis over Occipital Area 8x6 cm
size and subdural and Subarachnoid hemorrhage present
all over the brain.

(1) Red Abrasion on right side of mandible 0.3 x .2 cm size.
(11) Red Abrasion anterior to right external ear 0.4 x .3 cm.

(111)  Upper lip reddish blue contused 3x2 cm size.

(iv)  Lower Lip contused reddish blue 4x1.5 cm.

(v) Red Abrasion left leg lower end anterio laterally 3x1.5 cm.
(vi)  Contusionright Nostril 2 x 1 cm Reddish blue.

(vil)  Both cheeks diffusely swollen and bluish coloured

A bundle of clothings, nail clippings, two vaginal slides and two vaginal
swab, viscera in saturated salt solution, stomach and its contents and pieces of
liver, spleen and kidney were sealed. Salt sample and seal specimen were also
handed over to the police Constable.

It was found that the death was due to Asphyxia as a result of smothering.

Signs of Head Injury were also evident which were sufficient to cause
death in ordinary course of action.

Nature of death was homicidal.

Signs of Physical violence were present.

Signs of forceful vaginal penetration were evident.
Duration of death was within 12 to 36 hours.

15. Dr. Ajay Gupta (P.W.11) was cross examined and he accepted that at the
time of conducting postmortem, the police had not provided the copy of F.I.R. He
also admitted that ID proof of the deceased “X” and of her father was not provided
to him. He denied that postmortem report was prepared as per the instructions of
the police and also denied that he is giving false evidence in the Court. Thus, it is
clear that in fact no cross-examination was done with regard to the findings
recorded by this witness in the postmortem report, Ex. P.18.

16.  Therefore, it is held that the deceased “X” died due to smothering and she
was subjected to rape and multiple injuries were also found on her body.

17.  Now, the moot question for consideration is that whether the prosecution
has succeeded in establishing the guilt of the respondent/accused beyond
reasonable doubt or not?



LL.R.[2021]M.P. In Reference (Suo Motu) Vs. Manoj (DB) 2161

18. The case is based on circumstantial evidence. Before appreciating the
material available on record, this Court thinks it apposite to consider the law
governing the field of Circumstantial Evidence. Although various judgments
have been cited by the Counsel for the respondent/accused, but instead of
burdening this judgment by considering each and every judgment cited, this Court
thinks it apposite to consider few judgments covering the field of Circumstantial
Evidence.

19.  The Supreme Court in the case of Sharad Birdhichandra Sarda Vs. State
of Maharashtrareported in AIR 1985 SC 1622 has held asunder :
152. A close analysis of this decision would show that the following
conditions must be fulfilled before a case against an accused can be said
to be fully established :
(1) the circumstances from which the conclusion of guilt is to be
drawn should be fully established.
It may be noted here that this Court indicated that the circumstances
concerned 'must or should' and not 'may be' established. There is not
only a grammatical but a legal distinction between 'may be proved' and
'must be or should be proved' as was held by this Court in Shivaji
Sahebrao Bobade v. State of Maharashtra, (1973) 2 SCC 793 : (AIR
1973 SC2622) where the following observations were made :
"certainly, it is a primary principle that the accused must be and not
merely may be guilty before a Court can convict and the mental distance
between 'may be' and 'must be' is long and divides vague conjectures
from sure conclusions."
(2) the facts so established should be consistent only with the hypothesis
of the guilt of the accused, that is to say, they should not be explainable
on any other hypothesis except that the accused is guilty.
(3) thecircumstances should be ofa conclusive nature and tendency.
(4) they should exclude every possible hypothesis except the one to be
proved, and
(5) there must be a chain of evidence so complete as not to leave any
reasonable ground for the conclusion consistent with the innocence of
the accused and must show that in all human probability the act must
have been done by the accused.

153. These five golden principles, if we may say so, constitute the
panchsheel of the proof ofa case based on circumstantial evidence.

154. It may be interesting to note that as regards the mode of proof'in a
criminal case depending on circumstantial evidence, in the absence of a
corpus delicti, the statement of law as to proof of the same was laid down
by Gresson, J. (and concurred by 3 more Judges) in The King v. Horry,
(1952) NZLR 111, thus:

"Before he can be convicted, the fact of death should be proved by such
circumstances as render the commission of the crime morally certain
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and leave no ground for reasonable doubt : the circumstantial evidence
should be so cogent and compelling as to convince a jury that upon no
rational hypothesis other than murder can the facts be accounted for."

155. Lord Goddard slightly modified the expression 'morally certain'
by 'such circumstances as render the commission of the crime certain',

156. This indicates the cardinal principle of criminal jurisprudence that
a case can be said to be proved only when there is certain and explicit
evidence and no person can be convicted on pure moral conviction.
Horry's case (supra) was approved by this Court in Anant Chintaman
Lagu v. State of Bombay, (1960) 2 SCR 460 : (AIR 1960 SC 500). Lagu's
case as also the principles enunciated by this Court in Hanumant's case
(supra) have been uniformly and consistently followed in all later
decisions of this Court without any single exception. To quote a few
cases -Tufail's case (1969 (3) SCC 198) (supra). Ramgopal's case (AIR
1972 SC 656) (supra). Chandrakant Nyalchand Seth v. State of Bombay
(Criminal Appeal No. 120 of 1957 decided on 19-2-1958), Charambir
Singh v. State of Punjab (Criminal Appeal No. 98 of 1958 decided on 4-
11-1958). There are a number of other cases where although Hanumant's
case has not been expressly noticed but the same principles have been
expounded and reiterated, as in Naseem Ahmed v. Delhi Administration,
(1974) 2 SCR 694(696): (AIR 1974 SC 691 at p. 693), Mohan Lal
Pangasa v. State of U. P, AIR 1974 SC 1144 (1146), Shankarlal
Gyarasilal Dixit v. State of Maharashtra, (1981) 2 SCR 384 (390) : (AIR
1981 SC 765 at p. 767) and M. G. Agarwal v. State of Maharashtra,
(1963) 2 SCR 405 (419) : (AIR 1963 SC 200 at p. 206) a five-Judge
Bench decision

157. It may be necessary here to notice a very forceful argument
submitted by the Additional Solicitor-General relying on a decision of
this Court in Deonandan Mishra v. State of Bihar, (1955) 2 SCR 570
(582): (AIR 1955 SC 801 at p. 806), to supplement his argument that if
the defence case is false it would constitute an additional link so as to
fortify the prosecution case. With due respect to the learned Additional
Solicitor General we are unable to agree with the interpretation given by
him of the aforesaid case, the relevant portion of which may be extracted
thus:

"But in a case like this where the various links as stated above have been
satisfactorily made out and the circumstances point to the appellant as
the probable assailant, with reasonable definiteness and in proximity to

the deceased as regards time and situation ... ... ......... such absence of
explanation or false explanation would itself be an additional link which
completes the chain."

20.  The present case is based on following Circumstances :
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(1) The deceased, a minor girl aged about 8§ years, went to
school on 4-7-2017 and thereafter, she left the school after
leaving her bag and bottle in the school.

(i1) As the deceased did not come back from School at4 :00
P.M., therefore, her father started searching for her. The school
bag and bottle of the deceased was seen lying in the School.

(iii))  F.ILR. regarding missing of deceased was lodged on 5-
7-2017 at2:00 A.M. in the night.

(iv) The dead body of the deceased was recovered on 5-7-
2017 at 6:00 A.M. which was lying in front of the Pafor of Ram
Prasad Prajapati.

v) There were signs of dragging the dead body from inside
the Pator of Ram Prasad Prajapati, till the door of the Pator:

(vi) Blood stained plastic bag, hairs, button, saliva mixed
earth, spit, empty packet of Rajshree and Tobacco etc. were
seized from the spot.

(vil)  Abrasion was found on the nose of the respondent/
accused.

(viii) Human skin was found in the nail clippings of the
deceased.

(ix) Last Seen Together.

(x) The respondent/accused was seen coming from the
Pator of Ramprasad in the afternoon of4-7-2017.

(xi) The respondent was seen in a frightened condition in
the afternoon of 4-7-2017 and respondent was seen all alone at
4:00A.M. on 5-7-2017.

(xii)  As per post-mortem report, multiple injuries were
found on the dead body of the deceased and there were signs of
forceful vaginal penetration.

(xiii))  Hymen ofthe deceased was found torn.
(xiv)  Injuries on private parts of the deceased were found.
(xv)  Bloodsample of the respondent/accused was collected.

(xvi) DNA profile of the respondent/accused was found in
the cloths, vaginal slide and swab of the deceased.

(xvii) DNA profile of the deceased was found on the cloths of
the respondent/accused.

2163
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(xviii) Button with broken pieces of thread seized from the spot
was found to be that of the shirt of the respondent/ accused.

Last Seen Together

21.  Hariram Prajapati (P.W.1) has stated that the deceased “X” is his daughter
and was a student of Class 2 and was studying in a Govt. School, and was aged
about 8 years. On4-7-2017, he went to his work at 8 A.M. and came back at 3-3:00
P.M. After having his meals, he went to bed and woke up at 5:00 P.M. He was
informed by his mother that the deceased “X” has not returned back from the
school. Thereafter, he searched for the deceased in neighborhood. He also went to
the house of Bheem (P.W.4). Bheem (P.W.4) told him that he had seen the
deceased “X” along with the respondent/accused at about 1 P.M. near the pator
(room) of Ramprasad. Thereafter, Bheem (P.W.4) informed this witness that he
has to go to Gwalior on the next morning and whether this witness can arrange for
one more person. When this witness went to look for the another labourer, then he
found that respondent/accused, Ramsewak Prajapati, Jitendra Parihar, Ashok
Kushwaha were sitting on a trolley. When he enquired from the respondent/
accused, that whether he would like to go to Gwalior or not, then he agreed for the
same. Thereafter, he came back to his house. He was informed by his mother, that
the deceased “X” has not returned back. Thereafter, all the villagers gathered and
started searching for the deceased “X”. Thereafter, they went to the school of the
deceased and from the window they noticed that the bag and bottle of the deceased
were lying in the school. When they could not search out the deceased, then F.I.R.,
Ex.P.1 was lodged and thereafter, the police also started searching for the
deceased. Atabout 3 A.M., the police personell (sic: personnel) told that they have
already searched extensively and this witness must also be tired therefore, they
would search after the sunrise. Thereafter, this witness came back to his house,
and some of the villagers were sitting there. At about 5-6 A.M., he again went in
search of the deceased. At that time, he heard the noise of cries of his Bhabhi
Gayatri. They went to the Pator of Jaikishan. The dead body of his daughter was
lying behind a trolley and was in a very bad shape. Her cloths were stained with
blood. The police also reached there and Dehati Nalishi Ex. P.3 was written and
spot map Ex. P.4 was prepared. Safina form Ex.P.5 was prepared and Naksha
Panchayatnama Ex. P.6 was prepared. After the postmortem, the dead body of the
deceased “X” was handed over to him vide supurdaginama Ex. P.7. The report
under Section 174 of Cr.P.C. is Ex. P.8. It was further stated that since, there was
Kanya Bhoj on account of Dev Uthani Gyaras, therefore, her daughter after
leaving her bag and bottle in the school, went to have Kanya Bhoj. Bheem (P.W.4)
had told that he had seen the deceased in the company of the respondent/accused
at about 1 P.M. When he was searching for his daughter, then Hari Singh Batham
had also told him that he had seen the deceased in the company of the respondent/
accused. The statement of this witness recorded under Section 164 of Cr.P.C. is
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Ex. P.9. This witness was cross-examined. In cross-examination, this witness
admitted that the respondent/accused is his real nephew, and resides in his
neighborhood. The respondent/accused is also a labourer. At the time of incident,
this witness had gone for labour work. He had not seen the respondent/accused
entering inside the Pafor. He was interrogated by the police on the very same day.
His statements were recorded at about 6 to 6:30 A.M. on the same day, when the
dead body of his daughter was recovered. He denied the suggestion that the police
had obtained his signatures on Ex. P.1 to P.8 in the police station. He clarified on
his own, that some documents were signed in the police station and some were
signed on the spot. He further denied that he is having any enmity with his brother
Jagdish or his son (respondent/accused). He further stated that his daughter was
studying in Govt. School Nayagaon. She used to go to school at 10:00 in the
morning and used to come back at 4:00 in the afternoon. He denied that the police
had notrecorded his statement. He further denied that the respondent/ accused has
been falsely implicated due to enmity. He further denied that he was not told by
anybody that his daughter was seen for the last time in the company of the
respondent/accused. He further denied that he is giving a false evidence before the
Court.

22.  Thus, it is clear that this witness was not cross-examined effectively. No
omissions or contradictions in his F.I.LR. Ex. P.1 or police statement Ex. D.1 were
pointed out.

23.  Ram Sewak Prajapati (P.W.2) is the witness of last seen together. He has
stated that on 4-7-2017, at about 1 P.M., he was sitting in front of the door of his
house. He saw that the respondent/ accused was going towards the Pator of
Ramprasad Prajapati along with the deceased. Since, both were cousin brother
and sister, therefore he did not notice it seriously. Thereafter, he took his goats and
came back to house in the evening. He further stated that on 5-7-2017 at about 6
A .M., he heard the noise of crying. He came out of his house and found that lot of
persons had gathered near the Pator of Ramprasad and the dead body of the
deceased “X” was lying behind the trolley. The police was informed. The police
also reached there after some time, and written work was done, and the dead body
was sent for postmortem. He further stated that in the afternoon, he was
interrogated by the police and he accordingly informed that he had seen the
respondent/accused going along with the deceased “X” at about 1 P.M. and his
Court Statement (Under Section 164 of Cr.P.C.) is Ex. P.10. This witness was
cross-examined. He admitted that he know Jagdish who is the father of respondent/
accused. He is brother being of same Gotra. He further admitted that he has been
brought by the Police to the Court for recording of his evidence, but denied that he
was tutored by Police. He further clarified that whatever was seen by him has been
deposed by him. He further clarified that the statement was recorded by the police



2166 In Reference (Suo Motu) Vs. Manoj (DB) LL.R.[2021IM.P.

at about 10-11 A.M. He further denied that he is deposing falsely against the
respondent/accused due to enmity.

24. Bheem (P.W. 4) is also a witness of last seen together, who has stated that
on 4-7-2017, Hariram (P.W.1) had come to him and enquired about his daughter
“X”. He further stated that accordingly, he had informed Hariram (P.W.1) that at
1 PM., he had seen his daughter “X” along with the respondent/accused.
Thereafter, the deceased was searched but could not be traced. However, at about
5-6 A.M., her dead body was found lying near the trolley. Her cloths were stained
with blood. The police had recovered one plastic bag, another blood stained
plastic bag, hairs, plain earth, spit, packet of Rajshree Tobacco, empty packet of
tobacco, one button of a shirt, from inside the pator vide seizure memo Ex. P.12.
The plain earth from the place where the dead body of the deceased was lying and
saliva mixed earth was also seized vide seizure memo Ex. P.13. His statements
under Section 164 of Cr.P.C. are Ex. P.14. This witness was cross examined. He
stated that on the date of incident, he was doing the labour work in the village
itself. When he came back to his house for having his lunch then, in the afternoon,
he had seen the deceased in the school and thereafter did not see her.

25.  Challenging the evidence of Last Seen Together, it is submitted by the
Counsel for the respondent/accused that Ram Sewak Prajapati (P.W.2) and
Bheem (P.W. 4) as well as Hariram (P.W.1) have stated that much prior to lodging
of F.I.R, Hariram (P.W.1) was already informed by Ram Sewak Prajapati (P.W.2)
and Bheem (P.W.4) about the fact that the deceased was seen along with the
respondent/ accused, but the said fact is missing in F.I.R. Ex. P.1. Therefore, it is
clear that the witnesses of last seen together are unreliable and thus liable to be
disbelieved.

26.  However, the Counsel for the respondent/accused fairly conceded that the
omission in the F.I.LR. regarding information given to Hariram (P.W.1) by Ram
Sewak Prajapati (P.W.2) and Bheem (P.W.4) about the last seen together was not
confronted and the attention of Harirram (P.W.1) was not drawn towards the
omission.

217. It is a trite law that if the attention of the witness 1s not drawn towards the
omissions in his previous statement, then the accused cannot take advantage of
such omissions and contradictions.

28. Section 145 of Evidence Act, reads as under :

145. Cross-examination as to previous statements in writing.—A
witness may be cross-examined as to previous statements made by him
in writing or reduced into writing, and relevant to matters in question,
without such writing being shown to him, or being proved; but, if it is
intended to contradict him by the writing, his attention must, before the
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writing can be proved, be called to those parts of it which are to be used
for the purpose of contradicting him.

29.  Thus, it is clear that if a party intends to contradict a witness, then his
attention must be called to those parts of it which are to be used for the purpose of
contradicting him.

30.  The Supreme Court in the case of Rajender Singh Vs. State of Bihar
reported in (2000) 4 SCC 298 has held as under :

6 e But ifthe witness during trial is intended to be contradicted by his
former statement then his attention has to be drawn to those parts of the
statement which are required to be used for the purpose of contradicting
him before the said statement in question can be proved as provided
under Section 145 of the Evidence Act. Mr Mishra, learned Senior
Counsel appearing for the appellant relying upon the decision of this
Court in Bhagwan Singh v. State of Punjab contended before us that if
there has been substantial compliance with Section 145 of the Evidence
Actand if the necessary particulars of the former statement has been put
to the witness in cross-examination then notwithstanding the fact that
the provisions of Section 145 of the Evidence Act is not complied with in
letter i.e. by not drawing the attention of the witness to that part of the
former statement yet the statement could be utilised and the veracity of
the witness could be impeached. According to Mr Mishra the former
statement of PW 8 which has been exhibited as Exhibit B was to the
effect that Kameshwar was assaulted with a bhala by Rajender and
Surender and he did not see whether any other person had been assaulted
or not, whereas in the course of trial the substantive evidence of the
witness is that it is Rajender and Triloki who assaulted the deceased and,
therefore, it belies the entire prosecution case. The question of
contradicting evidence and the requirements of compliance with Section
145 of the Evidence Act has been considered by this Court in the
Constitution Bench decision in the case of Tahsildar Singh v. State of
U.P. The Court in the aforesaid case was examining the question as to
when an omission in the former statement can be held to be a
contradiction and it has also been indicated as to how a witness can be
contradicted in respect of his former statement by drawing particular
attention to that portion of the former statement. This question has been
recently considered in the case of Binay Kumar Singh v. State of Bihar
and the Court has taken note of the earlier decision in Bhagwan Singh
and explained away the same with the observation that on the facts of
that case there cannot be a dispute with the proposition laid down
therein. But in elaborating the second limb of Section 145 of the
Evidence Act it was held that if it is intended to contradict him by the
writing his attention must be called to those parts of it which are to be
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used for the purpose for contradicting him. It has been further held that if
the witness disowns to have made any statement which is inconsistent

with his present stand, his testimony in court on that score would not be

vitiated until the cross-examiner proceeds to comply with the procedure
prescribed in the second limb of Section 145 of the Evidence Act... ... ...

(Underline supplied)

The Supreme Court in the case of Raj Kishore Jha Vs. State of Bihar
reported in (2003) 11 SCC 519 has also held the same proposition of law.

31. Thus, it is held that since, the attention of Hariram (P.W. 1) was not drawn
towards the omission regarding information of last seen together in his F.I.R., Ex.
P.1, therefore, the evidence of Last Seen Together cannot be held to be vitiated as
the second limb of Section 145 of Cr.P.C. has not been complied with by the
respondent/accused.

32. The next question for consideration is that whether Ram Sewak Prajapati
(P.W.2) and Bheem (P.W.4), who have claimed that they had seen the deceased in
the company of the respondent/accused are reliable witnesses or not?

33. Challenging the reliability and credibility of Ram Sewak Prajapati
(P.W.2), it is submitted by the Counsel for the respondent/accused that since, this
witness was Kotwar of the village, therefore, his statement should have been
recorded by the police at the earliest, whereas according to Alok Singh (P.W. 28),
the statement of Ram Sewak Prajapati (P.W. 2) was recorded on 10-7-2018. It is
submitted that thus, the delayed recording of statement of Ram Sewak Prajapati
(P.W.2) makes his evidence suspicious.

34.  Considered the submissions made by the Counsel for the respondent/
accused.
35.  Itisatrite law that every delay in recording of police statement is not fatal.

If a plausible explanation is given for delayed recording of statements, then it
would not give any dent to the prosecution story. However, the investigating
officer and the witnesses are to be questioned regarding delay. Unless and until,
the investigating officer is asked about the delay, the delayed recording of
statements by itself would not make the evidence of the witnesses suspicious.

The Supreme Court in the case of Vijay Kumar Arora v. State (NCT of
Delhi) reported in (2010) 2 SCC 353 has held as under :

55. On reappraisal of the evidence, this Court finds that it is true that the
police statements of the abovenamed three witnesses were recorded
after one month from the date of the death of the deceased. However,
neither an explanation was sought from any of the witnesses as to why
their police statements were recorded after a delay of one month nor the
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investigating officer was questioned about the delay in recording
statements of those witnesses. The law on the point is well settled.
Unless the investigating officer is asked questions about delay in
recording statements and an explanation is sought from the witnesses as
to why their statements were recorded late, the statements by themselves
did not become suspicious or concocted.

The Supreme Court in the case of V.K. Mishra v. State of Uttarakhand,
reported in (2015) 9 SCC 588 has held as under :

27 ... It is pertinent to point out that on the delayed examination of
PW 2, no question was put to the investigating officer (PW 14) by the
defence. Had such question been put to PW 14, he would have certainly
explained the reason for not examining PW 2 from 15-8-1997 to 17-8-
1997. Having not done so, the appellants are not right in contending that
there was delay in recording the statement of PW 2.

26. It cannot be held as a rule of universal application that the testimony
of a witness becomes unreliable merely because there is delay in
examination of a particular witness. In Sunil Kumar v. State of
Rajasthan, it was held that the question of delay in examining a witness
during investigation is material only if it is indicative and suggestive of
some unfair practice by the investigating agency for the purpose of
introducing a core of witness to falsely support the prosecution case. As
such there was no delay in recording the statement of PW 2 and even
assuming that there was delay in questioning PW 2, that by itself cannot
amount to any infirmity in the prosecution case.

The Supreme Court in the case of Shyamal Ghosh v. State of W.B., reported
in(2012) 7 SCC 646 has held as under :

51. On the contra, the submission on behalf of the State is that the delay
has been explained and though the investigating officer was cross-
examined at length, not even a suggestion was put to him as to the reason
for such delay and, thus, the accused cannot take any benefit thereof at
this stage. Reliance in this regard on behalf of the State is placed on
Brathi v. State of Punjab, Banti v. State of M.P. and State of U.P. v.
Satish.

52. These are the issues which are no more res integra. The consistent
view of this Court has been that if the explanation offered for the delayed
examination of a particular witness is plausible and acceptable and the
Court accepts the same as plausible, there is no reason to interfere with
the conclusion arrived at by the courts. This is the view expressed in
Banti. Furthermore, this Court has also taken the view that no doubt
when the Court has to appreciate the evidence given by the witnesses
who are closely related to the deceased, it has to be very careful in
evaluating such evidence but the mechanical rejection of the evidence
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on the sole ground that it is that of an interested witness would inevitably
relate to failure of justice (Brathi). In Satish, this Court further held that
the explanation offered by the investigating officer on being questioned
on the aspect of delayed examination by the accused has to be tested by
the Court on the touchstone of credibility. It may not have any effect on
the credibility of the prosecution evidence tendered by other witnesses.

53. The delay in examination of witnesses is a variable factor. It would
depend upon a number of circumstances. For example, non-availability
of witnesses, the investigating officer being preoccupied in serious
matters, the investigating officer spending his time in arresting the
accused who are absconding, being occupied in other spheres of
investigation of the same case which may require his attention urgently
and importantly, etc.

54. In the present case, it has come in evidence that the accused persons
were absconding and the investigating officer had to make serious effort
and even go to various places for arresting the accused, including
coming from West Bengal to Delhi. The investigating officer has
specifically stated, that too voluntarily, that he had attempted raiding the
houses of the accused even after cornering the area, but of no avail. He
had ensured that the mutilated body parts of the deceased reached the
hospital and also effected recovery of various items at the behest of the
arrested accused. Furthermore, the witnesses whose statements were
recorded themselves belonged to the poor strata, who must be moving
from one place to another to earn their livelihood. The statement of the
available witnesses like PW 2, PW 4, PW 6, and the doctor, PW 16,
another material witness, had been recorded at the earliest. The
investigating officer recorded the statements of nearly 28 witnesses.
Some delay was bound to occur in recording the statements of the
witnesses whose names came to light after certain investigation had
been carried out by the investigating officer.

36.  Alok Singh (P.W. 28) has stated in his examination-in-chief, that after the
recovery of dead body of the deceased “X”, there was an uproar in the society, and
roads were blocked and he was required to go to the place of agitation along with
police force. Further, it is not the case of the respondent/accused, that the
investigating officer was not investigating the matter at all. While appreciating the
evidence, this Court cannot lose sight of surrounding circumstances which were
present at the time of investigation. The Supreme Court in the case of V.K. Mishra
(Supra) has held that the fact that the investigating officer was preoccupied in
arresting accused, or other spheres of investigation, then this aspect cannot be lost
sight of. After the dead body of the deceased minor girl was recovered, there was
an unrest in the Society, and the people had started agitating the matter, and
question of law and order situation had arisen, requiring the investigating officer,
to immediately go to the place of agitation along with police force, in order to
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calm down and defuse the agitation. Therefore, this Court is of the considered
opinion, that the unrest in the Society must have diverted the attention of the
investigating officer, and thus, it cannot be said that the delayed recording of
statement of Ram Sevak Prajapati (P.W.2) was an outcome of creation of
evidence. Further, the statement of another witness of Last Seen Together, Bheem
(P.W. 4) was recorded on 5-7-2017 itself. Thus, it is held that in absence of any
question to the investigating officer regarding the delay in recording the statement
of Ram Sewak Prajapati (P.W.2) on 5-7-2017, it cannot be said that the evidence
of Ram Sewak Prajapati (P.W.2) is notreliable.

37. It is next contended by the Counsel for the respondent/accused, that
Bheem (P.W.4) has admitted in his cross-examination that in the afternoon he had
seen the deceased “X” in the school and thereafter, he had never seen her.

38.  Itisatrite law that while appreciating the evidence of witnesses, the entire
evidence is to be seen as a whole and stray sentence from one place to another
cannot be picked up. Hariram (P.W.1) has stated that in the evening, when he went
to the house of Bheem (P.W.4) in order to trace out the whereabouts of his
daughter, then he was informed by Bheem (P.W.4) that he had seen his daughter
along with the respondent/accused. Bheem (P.W.4) has also stated in his
examination-in-chief that he had seen the deceased in the company of the
respondent/accused for the last time in the afternoon. It is the case of the
prosecution itself, that the Pator of Ramprasad Prajapati is situated at a distance
of 200 Mts. from the house of Hariram (P.W.1) whereas School is situated quite
nearer to the Pator of Ram Prasad i.e., the place of incident, as it is evident from
the spot map Ex. P.4. Therefore, the statement of this witness in his cross-
examination that in the afternoon he had seen the deceased in the school cannot be
given much importance so as to discard the entire prosecution story, specifically
in the light of the evidence of Motiram Rajoria (P.W. 9) that even in the afternoon,
the deceased “X” was not seen in the school.

39.  Itisnext contended by the Counsel for the respondent/accused that since,
Ram Sewak Prajapati (P.W.2) and Bheem (P.W. 4) have stated that the deceased
and respondent/accused were going back and forth, therefore, it cannot be said
that the deceased was seen in the company of the respondent/accused for the last
time.

40.  The Pator of Ram Prasad Prajapati is situated at a rough place and is not
connected with any road except a footpath, as it is evident from the spot map, Ex.
P.4. There was no occasion for the deceased “X”’ to go to arough place on her own.
It appears that since, the respondent/accused is the cousin brother of the deceased
“X”, therefore, she must have faith in him, and taking advantage of said faith, the
respondent/accused took her to a lonely room. If the deceased was following the
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respondent/accused out of faith, then it cannot be said that she was not in the
company of the respondent/accused.

41.  Now the next question for consideration is that whether the evidence of
Last Seen Together indicates towards the culpability of the respondent/accused or
not?

42.  The Supreme Court in the case of Shailendra Rajdev Pasvan v. State of
Gujarat, reported in (2020) 14 SCC 750 has held as under :

15. Another important aspect to be considered in a case resting on
circumstantial evidence is the lapse of time between the point when the
accused and deceased were seen together and when the deceased is
found dead. It ought to be so minimal so as to exclude the possibility of
any intervening event involving the death at the hands of some other
person. In Bodhraj v. State of J&K, Rambraksh v. State of Chhattisgarh,
Anjan Kumar Sarma v. State of Assam following principle of law, in this
regard, has been enunciated: (Shailendra Rajdev Pasvan case, SCC
OnLine Guj para 16)

“ 16. ...The last seen theory comes into play where the time gap
between the point of time when the accused and deceased were seen
last alive and when the deceased is found dead is so small that
possibility of any person other than the accused being the author of
crime becomes impossible. It would be difficult in some cases to
positively establish that the deceased was last seen with the accused
when there is a long gap and possibility of other persons coming in
between exists. In the absence of any other positive evidence to
conclude that accused and deceased were last seen together, it would
be hazardous to come to a conclusion of guilt in those cases.”

The Supreme Court in the case of Ashok v. State of Maharashtra, reported
in(2015)4 SCC 393 has held as under :

12. From the study of abovestated judgments and many others delivered
by this Court over a period of years, the rule can be summarised as that
the initial burden of proof is on the prosecution to bring sufficient
evidence pointing towards guilt of the accused. However, in case of last
seen together, the prosecution is exempted to prove exact happening of
the incident as the accused himself would have special knowledge of the
incident and thus, would have burden of proof as per Section 106 of the
Evidence Act. Therefore, last seen together itself is not a conclusive
proof but along with other circumstances surrounding the incident, like
relations between the accused and the deceased, enmity between them,
previous history of hostility, recovery of weapon from the accused, etc.
non-explanation of death of the deceased, may lead to a presumption of
guilt.
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13. Here another judgment in Harivadan Babubhai Patel v. State of
Gujarat, would be relevant. In this case, this Court found that the time-
gap between the death of the deceased and the time when he was last
seen with the accused may also be relevant.

The Supreme Court in the case of Mahavir Singh (Supra) has held as
under:

12. Undoubtedly, it is a settled legal proposition that the last seen theory
comes into play only in a case where the time-gap between the point of
time when the accused and the deceased were seen alive and when the
deceased was found dead (sic is small). Since the gap is very small there
may not be any possibility that any person other than the accused may be
the author of the crime...........

The Supreme Court in the case of Jagroop Singh (Supra) has held as under :

27. Quite apart from the above, what is argued is that there is a long gap
between the last seen and recovery of the dead body of the deceased. As
per the material on record, the informant searched for his son in the
village in the late evening and next day in the morning he went to the
fields and the dead body was found. The post-mortem report indicates
that the death had occurred within 24 hours. Thus, the duration is not so
long as to defeat or frustrate the version of the prosecution. Therefore,
there can be no trace of doubt that the deceased was last seen in the
company ofthe accused persons.

43. According, to the witnesses, they had seen the deceased for the last time in
the company of the respondent/accused at about 1 P.M. The deceased did not
come back to her house, whereas she was supposed to come back from School at 4
P.M. Thereafter, from 5 P.M., Hariram (P.W.1) started searching for the deceased
and ultimately, her dead body was found at 6:00 A.M. on 5-7-2017. As per the
postmortem report the duration of her death was also in between 12 to 36 hours.
Therefore, it is held that the prosecution has succeeded in establishing that there
was minimum time gap between the time when she was seen in the company of the
respondent/accused for the last time and when the death took place and the dead
body of the deceased was recovered. Accordingly, it is held that the deceased was
seen for the last time in the company of the respondent/accused and thereafter, she
was never seen alive. Thus, the burden had shifted onto the respondent/accused, to
explain as to when he parted away with the company of the deceased, but that
burden has not been discharged by the respondent/accused.

Respondent/accused was seen at4:00 A.M. on 5-7-2017

44. Ramesh Prajapati (P.W. 6) has stated that on 5-7-2017 at about 4:00 A.M.,
he had noticed that respondent/accused was going towards the house of Hariram
(P.W1), and he had identified him from his back, style of walking and body
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buildup. This witness was cross examined, and in the cross examination also, this
witness reiterated that he had seen the respondent/accused at 4 A.M. and he was
all alone.

45.  Challenging the evidence of this witness, it is submitted by the Counsel
for the respondent/accused, that since, this witness had not seen the face of the
person, therefore, the claim of this witness regarding identifying the said person
from his back as respondent/accused, cannot be relied upon.

46. Considered the submission made by the Counsel for the respondent/
accused.

47.  Itis a matter of common knowledge, that the villagers have the ability of
identifying the things even in the poor light. Villages have limited number of
inhabitants and are closely watched by each and every resident of the village. The
evidence of this witness is that he had identified the said person from his back,
style of walking, and body buildup, then it cannot be said that such witness is
unreliable or he cannot identify the resident of the village from his back, or style of
walking or body buildup, as the eyes of the villagers are conditioned to identify
the villagers in poor light or from their walking style, or body build up etc.

48. The Supreme Court in the case of Ramesh Vs. State reported in (2010) 15
SCC 49 has held as under ;

15. As stated earlier, the appellant and these two witnesses (PWs 3 and 4)
are neighbours and, therefore, knew the appellant well and their claim of
identification cannot be rejected only on the ground that they have
identified him in the evening, when there was less light. It has to be
borne in mind that the capacity of the witnesses living in rural areas
cannot be compared with that of urban people who are acclimatised to
fluorescent light. Visible (sic visual) capacity of the witnesses coming
from the village is conditioned and their evidence cannot be discarded
on the ground that there was meagre light in the evening. There is
nothing on record to show that these two witnesses are in any way
interested and inimical to the appellant. Their evidence clearly shows
that the deceased was last seen with the appellant and the High Court did
noterr inrelying on their evidence.

Conduct of respondent/accused

49. Hari Singh Batham (P.W. 3) has stated that the dead body of the deceased
“X” was recovered at about 5:30-6 AM. One day prior to the recovery of dead
body, he had seen the respondent/accused near the pator of Ramprasad Prajapti
and was in a frightened condition. He further stated that the deceased “X” was
raped and was killed by smothering. On cross examination, he denied that he had
not seen the respondent/accused on the date of incident.




LL.R.[2021]M.P. In Reference (Suo Motu) Vs. Manoj (DB) 2175

50. Thus, it is clear that the prosecution has succeeded in establishing that the
respondent/accused was seen in a frightened condition in the afternoon of 4-7-
2017.

51.  After considering the evidence of last seen together coupled with the fact
that not only he was seen near the pator of Ram Prasad in the afternoon of 4-7-
2017, but he was in a frightened condition, this Court is of the considered opinion,
that the deceased was never seen alive, after she was seen in the company of the
respondent/accused and due to minimum time gap between the last seen together
and the time of death and recovery of dead body, it cannot be said that the
respondent/accused is not the perpetrator of the offence.

Whether the deceased went missing from School or She had not attended the
School at all

52. Smt. Sagun (P.W. 7) has stated that she is working as a cook as well as also
do the work of mopping and cleaning in the school. On 4-7-2017, she had seen that
the daughter of Hariram (P.W.1) was coming to the school along with her school
bag and bottle. After some time, she went outside the school after keeping her
school bag and bottle in the class room. she was cross examined by the
respondent/accused. In cross examination, this witness clarified that after about
half an hour of coming to school, the deceased had gone out. She further clarified
that there is no guard on the gate of the school and any child may come to school at
any time and may go out.

53. Smt. Ramdehi (P.W. 8) who is also working in the school as a cook and
also do work of mopping and dusting has stated that she had seen the deceased
“X” coming to the school at 10 A.M. This witness was cross-examined, however,
she denied that she had not seen the deceased coming to school.

54.  Motiram Rajoria (P.W. 9) is the Head Master of the school. He has stated
that in the prayer session of 4-7-2017, the deceased “X” was not present.
Thereafter, he had taken the attendance of Class 3 students, and the deceased “X”
was not present. It was further stated that the absence of the deceased “X” is also
mentioned in the attendance register. The date of birth of the deceased “X” is
19-10-2009. The original admission register is Ex. P.15 and the photocopy of the
same is Ex. P. 15C. The date of birth certificate issued on the basis of admission
register is Ex. P.16 and the attendance register of Class 3 is Ex. P.17, in which the
absence of the deceased “X” is marked. In cross-examination, this witness has
stated that there is a boundary around the school building and if a student is
required to leave the school, then he can do so with his permission. He further
denied that Ex. P.15, P.16 and P.17 have been falsely prepared on the instructions
ofthe police.
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55. By referring to the evidence of Motiram Rajoria (P.W. 9), it is submitted
by the Counsel for the respondent/accused that since, the deceased “X” had not
come to the school, therefore, the prosecution has failed to prove that the deceased
had left her house at 10 A.M. for attending the school. It is further submitted that
the evidence of grand mother of the deceased was not recorded to prove that the
deceased had left the house at 10:00 A.M. for attending the school. It is further
submitted that although it is the case of the prosecution that the school bag and
bottle of the deceased was lying in the school, but the same was not seized by the
investigating officer.

56. Considered the submissions made by the Counsel for the parties.

57. Hariram (P.W.1) has stated that since, there was Kanya Bhoj on account of
Dev Uthani Gyaras, therefore, his daughter had left the school after leaving her
school bag and bottle in the school. Smt. Sagun (P.W.7) and Ramdehi (P.W.8) had
seen the deceased “X” coming to the school and thereafter leaving the school. If
the evidence of Hariram (P.W.1), Smt. Sagun (P.W. 7), Ramdehi (P.W.8) and
Motiram Rajoria (P.W.9) are read together, then it is clear that the deceased “X”
left her house at 10 A.M. for attending the school. In fact she came to school and
after leaving her school bag and bottle in the class room, she left the school for
attending Kanya Bhoj. It is clear that the deceased “X” did not attend the prayer
session and also did not attend the classes, therefore, she must have left the school
prior to prayer session. According to Hariram (P.W.1), he had seen from the
window that the school bag and bottle of the deceased were lying in the school.
This fact is also mentioned in the F.I.R., Ex. P.1. Although the Investigating
Officer, did not seize the school bag and bottle, but at the most, it can be said to be
a lapse in the investigation and the accused would not get the advantage of the
same in the light of other clinching evidence available on record. Furthermore,
this Court cannot lose sight of the fact that immediately after recovery of dead
body of the deceased, there was an unrest in the locality and the people had started
agitating and Chinnor Road was blocked and therefore, the investigating officer
was compelled to rush towards the place of agitation along with police force, and
some part of investigation was done by Devlal Koli (P.W. 13), like preparation of
Naksha Panchayatnama, Ex. P.6, preparation of requisition for post-mortem, Ex.
P.22 as well as issuing notice under Section 175 of Cr.P.C. Therefore, when the
attention of the investigating officer was completely diverted due to aggressive
agitation by the residents of the locality, then this Court cannot lose sight of the
said surrounding circumstance. Further, the fact that the school bag and bottle of
the deceased were lying in the school had already come in the F.I.LR. Ex.P.1,
therefore, it cannot be said that the non-seizure of School Bag and Bottle of the
deceased from the school would belie the prosecution case.

58. Under these facts and circumstances of the case, this Court is of the
considered opinion that since, the investigating officer was required to maintain
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the law and order situation apart from doing investigation, therefore, the non-
seizure of school bag and bottle of the deceased cannot be said to be even a faulty
investigation.

59.  Furthermore, mere non-seizure of school bag and bottle of the deceased
would not wash out the other reliable and trustworthy evidence.

60. The Supreme Court in the case of Babu and another v. State represented
by Inspector of Police, Chennai, reported in (2013) 4 SCC 448 has held as under :

18....... If a defect in the investigation does not create a reasonable
doubt on the guilt of the accused, the court cannot discard the
prosecution case on the ground that there was some defect in the
investigation.

The Supreme Court in the case of Ganga Singh Vs. State of M.P. reported
in(2013) 7SCC 278 has held as under :

17. We are also unable to accept the submission of Mr Mehrotra that the
investigation by the police is shoddy and hasty and there are defects in
the investigation and therefore benefit of doubt should be given to the
appellant and he should be acquitted of the charge of rape. The settled
position of law is that the prosecution is required to establish the guilt of
the accused beyond reasonable doubt by adducing evidence. Hence, if
the prosecution in a given case adduces evidence to establish the guilt of
the accused beyond reasonable doubt, the court cannot acquit the
accused on the ground that there are some defects in the investigation,
but if the defects in the investigation are such as to cast a reasonable
doubt in the prosecution case, then of course the accused is entitled to
acquittal because of such doubt. In the present case, as we have seen, the
evidence of PW 5 as corroborated by the evidence of PW 2 and the FIR
establish beyond reasonable doubt that the appellant has committed rape
on PW 5 and thus the appellant is not entitled to acquittal.

The Supreme Court in the case of Gargi v. State of Haryana, reported in
(2019)9 SCC 738 has held as under :

20.7. The abovementioned unexplained shortcomings, perforce,
indicate that in this case, the investigation was carried out either with
preconceived notions or with a particular result in view. It is difficult to
accept that the investigation in this case had been fair and impartial.
From another viewpoint, on the facts and in the circumstances of this
case, the omissions on the part of investigating agency cannot be ignored
as mere oversight. These omissions, perforce, give rise to adverse
inferences against the prosecution.

Thus, every faulty investigation would not make the prosecution unreliable.
But the faulty investigation must lead to an inference that the investigation was
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being done with a preconceived notions. If the prosecution, otherwise, succeeds
in establishing the guilt of the accused beyond reasonable doubt, then some minor
omissions on the part of the investigating officer, would not give any dent to the
prosecution case.

61. It is next contended by the Counsel for the respondent/accused that since,
the grandmother of the deceased was not examined, therefore, it cannot be said
that on 4-7-2017, the prosecution has proved that the deceased had left her house
for attending the school at 10:00 A.M..

62. Considered the submissions made by the Counsel for the parties.

63. It is well established principle of law that it is the quality and not the
quantity of the witnesses which decides the fate of a trial. Further, the social
scenario of the village cannot be lose sight of. In the present case, the unfortunate
part is that the deceased and the accused are the grandchildren of the mother of
Hariram (P.W.1). If the grandmother could not collect the courage to depose
against the respondent/accused, then it cannot be said that non-examination of
mother of Hariram (P.W.1) would give any dent to the prosecution case. It is once
again pointed out that in the FIR, Ex. P.1 itself, it was mentioned that the deceased
had left her house at 10 A.M. Further, Smt. Sagun (P.W. 7) and Smt. Ramdehi
(P.W.8) had seen the deceased in the school at 10:00 A.M. According to Smt.
Sagun (P.W. 7), the deceased left the school after half an hour. Thus, non-
examination of grandmother of the deceased would not make the evidence of the
prosecution witnesses unreliable.

64. The Supreme Court in the case of Sarwan Singh Vs. State of Punjab
reported in (1976) 4 SCC 369 has held as under :

The onus of proving the prosecution case rests entirely on the
prosecution and it follows as a logical corollary that the prosecution has
complete liberty to choose its witnesses if it is to prove its case. The court
cannot compel the prosecution to examine one witness or the other as its
witness. At the most, if a material witness is withheld, the court may
draw an adverse inference against the prosecution. But it is not the law
that the omission to examine any and every witness even on minor points
would undoubtedly lead to rejection of the prosecution case or drawing
of an adverse inference against the prosecution. The law is well-settled
that the prosecution is bound to produce only such witnesses as are
essential for unfolding of the prosecution narrative. In other words,
before an adverse inference against the prosecution can be drawn it must
be proved to the satisfaction of the court that the witnesses who had been
withheld were eyewitnesses who had actually seen the occurrence and
were therefore material to prove the case. It is not necessary for the
prosecution to multiply witnesses after witnesses on the same point; it is
the quality rather than the quantity of the evidence that matters. In the
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instant case, the evidence of the eyewitnesses does not suffer from any
infirmity or any manifest defect on its intrinsic merit. Secondly, there is
nothing to show that at the time when the deceased was assaulted a large
crowd had gathered and some of the members of the crowd had actually
seen the occurrence and were cited as witnesses for the prosecution and
then withheld. We must not forget that in our country there is a general
tendency amongst the witnesses in mofussil to shun giving evidence in
courts because of the cumbersome and dilatory procedure of our courts,
the harassment to which they are subjected by the police and the
searching cross-examination which they have to face before the courts.
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The Supreme Court in the case of State of M.P. Vs. Laakhan reported in
(2009) 14 SCC 433 has held asunder :

10. Even the evidence of a solitary witness can be sufficient to record
conviction if the same is wholly reliable. No particular number of
witnesses is necessary to prove any fact, as statutorily provided in
Section 134 ofthe Evidence Act, 1872 (in short “the Evidence Act”). Itis
the quality and not the quantity of the evidence that matters. The court
cannot take a closed view in such matters.

The Supreme Court in the case of S.P.S. Rathore Vs. CBI reported in
(2017)5SCC 817 has held as under :

53. No particular number of witnesses is required for proving a certain
fact. It is the quality and not the quantity of the witnesses that matters.
Evidence is weighed and not counted. Evidence of even a single
eyewitness, truthful, consistent and inspiring confidence is sufficient for
maintaining conviction. It is not necessary that all those persons who
were present at the spot must be examined by the prosecution in order to
prove the guilt of the accused. Having examined all the witnesses, even
if other persons present nearby are not examined, the evidence of
eyewitness cannot be discarded.

The evidence is to be weighed and not counted. Each and every possible
witness is not required to be examined. It is for the prosecution to decide that on
which witness, it would like to rely. If the evidence of the witnesses so examined
by the prosecution are found to be trustworthy and reliable, then their evidence
cannot be discarded only on the ground that some more witnesses should have
been examined in order to corroborate the prosecution witnesses. Thus, it is held
that the prosecution has succeeded in establishing that on 4-7-2017, the deceased
“X” left her house at 10 A.M., for attending the school. She came to school and
after leaving her school bag and bottle, went away.

D.N.A.

(i) DNA Profile of respondent/accused in the vaginal slide, swab and cloths of
deceased “X”
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66. It is submitted by the Counsel for the respondent/accused that as per DNA
report, Ex. P.29, DNA profile of the respondent/accused was found on Article F
i.e., cloths of deceased and G i.e., Vaginal Slide and Swab of the deceased.
However, it is submitted that it is clear that the blood sample of the respondent/
accused was marked as Article R and was given A/RM code 7280. However, it is
fairly conceded that looking to the A/RM codes given to the other articles, A/RM-
7280 appears to be a typographical error and it should have been A/RM 8280.
However, it is submitted that on the second page of report, A/RM code of Article R
is mentioned as 8279 whereas A/RM 8279 code was given to Article Q which was
Scalp Hair of accused. Therefore, it is submitted that it is incorrect to say that the
DNA profile found on the cloths and Vaginal Slide and Swab of the deceased was
containing the DNA profile of the respondent/accused, because it is for the
prosecution to prove the guilt of the accused beyond reasonable doubt, and since,
the DNA report itself creates doubt on its correctness, therefore, the circumstance
of presence of DNA profile of respondent/accused on the cloths and Vaginal Slide
and Swab of the deceased cannot be relied upon.

67. It is not out of place to mention here that inspite of the provisions of
Section 293 of Cr.P.C., as well as even in absence of any application for cross-
examination of Scientific Officer, the Scientific Officer Dr. Pankaj Shrivastava
(P.W.24) was examined. However, no question with regard to the above
mentioned anomaly was asked. But, it is submitted by the Counsel for the
respondent/accused, that the prosecution has to stand on its own legs and cannot
take advantage of the weakness of the accused. Therefore, it was incumbent upon
the prosecution to prove beyond reasonable doubt that the DNA of the respondent/
accused was extracted from the blood sample of the respondent/accused, but
having failed to do so, it is submitted that the DNA report, Ex. P. 29 has no
evidentiary value.

68.  Undisputedly, Dr. Pankaj Shrivastava (P.W. 24) was not asked any
question with regard to the above mentioned anomaly in A/RM code of Article R.
Whether there is typographical error in mentioning the A/RM code of Article R in
the DNA report, Ex. P.29 or it is fatal to the prosecution story?

69. From the DNA report, Ex. P.29, it is clear that Article Q was given A/RM
code 8279. In the DNA report, Ex. P.29 itself, it is mentioned that Article Q was
not opened and it was returned back unopened. When Article Q was not opened at
all, then there is no question of extracting the DNA profile of the respondent/
accused from Article Q having A/RM code 8279 i.e., scalp hair of respondent/
accused. Thus, it is clear that A/RM code of Article R mentioned on 2™ page of
DNA report, Ex. P.29 is a typographical error and nothing more. Further, Dr.
Pankaj Shrivastava (P.W.24) has stated that the DNA of the respondent/ accused
was extracted from his blood sample (Article R) and this evidence of Dr. Pankaj
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Shrivastava (P.W. 24) was not controverted by respondent/accused by putting any
question in the cross-examination. Therefore, in the light of the fact that Article Q
which was given A/RM 8279 was never opened, therefore, there is no question of
any confusion regarding the Article from which the DNA of the
respondent/accused was extracted. Thus, it is clear that DNA profile of the
respondent/accused was extracted from his blood sample only.

70.  The DNAreport, Ex. P.29 can be seen from another point of view. Article |
and J are cloths of respondent/accused. It is not out of place to mention here that
seizure of cloths of the respondent/accused vide seizure memo Ex. P.24 has not
been challenged. Further, no question was put to Ashok Kumar (P.W. 19) to make
his evidence unreliable. Similar female DNA profile was detected on the source of
article A (Plastic Bag), Article F Stain 2 (Cloths of deceased), Article G (Vaginal
slide of deceased), Article I and J (Cloths of respondent/accused). Thus, it is clear
that the DNA profile of the deceased was also found on the cloths of the
respondent/accused. For ascertaining the DNA profile of the deceased, the blood
sample of the respondent/accused was not required. Thus, the presence of DNA
profile of the deceased on the cloths of the respondent/accused, clearly indicates
the involvement of the respondent/accused in the crime.

71. Thus, even if anomaly in A/RM code of Article R is seen in the light of the
presence of DNA profile of the deceased on the cloths of the respondent/accused,
then it can be safely held that discrepancy in A/RM of Article R is a result of
typographical error only. Further, had the accused put any question to Dr. Pankaj
Shrivastava (P.W. 24) in this regard, then he could have explained the discrepancy.

72. So far as the contention of the Counsel for the respondent/accused that the
prosecution has to stand on its own legs is concerned, it is true that the burden is on
the prosecution to prove the guilt of the accused beyond reasonable doubt.
However, when there is any discrepancy which does not go to the root of the
matter, thereby making it inadmissible or unreliable, then the prosecution witness
should also get an opportunity to explain such discrepancy. Without asking any
question, the prosecution cannot be taken by surprise and if the discrepancy does
not go to the root of the evidentiary value and admissibility of evidence, then the
prosecution cannot be thrown overboard only on account of some typographical
errors in the A/RM code of the Articles, specifically when, apart from mentioning
the A/RM code, Article R is also mentioned in the DNA report Ex. P.29.

73.  Under these circumstances, no importance can be given to discrepancy in
A/RM of Article R.

74. As per the DNA report, Ex. P.29, all the alleles observed in the DNA
profile of respondent/accused were observed in the male mixed DNA profile
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generated on F (Stainl) and same male DNA profile was detected on Article F
(Cloths of the deceased) Article G (Vaginal Slide and Swab) of the deceased.

75.  Further, as per the postmortem report, Ex. P.18, signs of forceful vaginal
penetration were found. With regard to reproductive organ, external genitalia was
found diffusely swollen and reddening, labia majora was reddened and swollen.
Labia Minora was swollen. Hymen Tear was irregular and circumferentialy from
4 O'Clock to 8 O'clock position. Hymen tear was extending upto posterior vaginal
wall and also involving anal blood stained Mucosa Vulva. Thus, it is clear that the
deceased was raped, and not only injuries were found on labia majora and labia
minora, but hymen was also found torn.

76. It is next contended by the Counsel for the respondent/accused that
although, the respondent/accused was in custody, but no permission from the
Court of competent jurisdiction was obtained before collecting the blood sample
ofthe respondent/accused.

77.  The submission made by the Counsel for the respondent/accused is
misconceived and is contrary to record.

78.  Itis clear from the order sheets of the Magistrate that an application for
collecting blood sample was made on 27-7-2017 and the said application was
allowed by order dated 29-7-2017, after hearing the respondent/accused. As the
respondent/accused was in custody, and no objection was raised by respondent/
accused, therefore, permission was granted. Thus, it is clear that the blood sample
of the respondent/accused was collected, after obtaining due permission from the
Court of competent jurisdiction.

79. It is next contended by the Counsel for the respondent/accused that since,
there is nothing on record to show that the blood sample was preserved and stored
in a proper condition, therefore, there is a every chance that the blood sample of
the respondent/accused might have got spoiled.

80. Considered the submissions made by the Counsel for the respondent/
accused.

81.  There is no suggestion either to Dr. Ajeet Kumar Minz (P.W.12), Dr.
Pankaj Shrivastava (P.W. 24) or to Alok Singh (P.W. 28) in this regard. There is no
scientific material on record to show that unless and until the blood sample is
preserved in a particular manner, the same would get spoiled and it would not be
possible to extract DNA from the said sample.

82. The Counsel for the respondent/accused could not point out the life of
DNA. According to medical science, the DNA has a halflife of 521 years i.e., after
521 years, half of the bonds between nucleotides in the backbone of a sample
would break and after another 521 years, half of the remaining bonds would break
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and so on. Thus, it cannot be said that if the blood sample is not kept properly, then
it would result in loss of DNA. Accordingly it is held that even in absence of
material to show that the blood sample was kept in a hygienic condition, still it
would not result in loss of DNA. Further, the seal of the container was found intact
atthe time of receipt of blood sample in the F.S.L., Sagar.

83.  There is another aspect of the matter. The blood sample of the deceased
was collected on 29-7-2017, and the blood sampling form is Ex. P.20 and sealed
blood sample was seized vide seizure memo Ex. P.21. The blood sample was sent
for DNA test to F.S.L. Sagar on 31-7-2017 and it was received in the Laboratory
on 2-8-2017. Thus, even otherwise, there is no delay in dispatch and receipt of
blood sample by FSL Sagar.

84.  Thus, it is held that DNA profile of the respondent/accused was found in
the Cloths, Vaginal Slide and Swab of the deceased and the female DNA profile of
the deceased was found on the cloths of the respondent/accused.

Recovery of Button of the shirt of respondent/accused from the spot

85. It is submitted by the Counsel for the respondent/accused that the
thickness and diameter of the button seized from the spot was different from the
button recovered from the T-Shirt of the respondent/accused therefore, it cannot
be said that the button seized from the spot was that of the shirt of the respondent/
accused.

86. Considered the submissions made by the Counsel for the parties.

87. On 5-7-2017 at 9:10 A.M., apart from other articles, one button with
broken threads was also seized from the spot vide seizure memo Ex. P.12. Bheem
(P.W. 4) and Pappu Prajapati (P.W. 5) have proved the seizure of button from the
spot.

88. T-Shirt of respondent/accused was marked as Article 1, whereas lower of
respondent/accused was marked as 12. The button seized from the spot was
marked as Article S1 and broken threads were marked as Article S2. In the T-Shirt,
it was found that it had three places for stitching buttons. Button at serial no.1 was
broken, whereas button at serial no.3 was intact and button at serial no. 2 was
missing.

89. Dr. Neha Dodia (P.W.25), after comparing the button with threads seized
from the spot with the button and thread of the T-Shirt of respondent/accused,
gave the following findings :
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Comparison Point | Button stitched on T- Article S1
Shirt Article 11

Material and Size Circular and plastic like Circular and plastic like

Colour and design | White, Translucent Depth White, Translucent, Depth
of holes, Upper surface of holes, Upper surface
paravartak and lower paravartak and lower
surface white. surface white.

No. of holes 4 4

Diameter 0.274 Cm 0.288 Cm

Thickness 0.108 Cm 1.118 Cm

Engraving SCHOTT SCHOTT

The following findings were given by Dr. Neha Dodia (P.W. 25) after
comparing the threads of the T-Shirt and threads found along with button seized
from spot. The findings are as under :

Comparison point Threads taken from T-Shirt | Pieces of thread S 2

Article 11

Colour White White

No. of Strands 2 2

Type of Twist Z type Z type

Burning point of fiber | Fiber form bead by sticking | Fiber form bead by
together sticking together

Nature of fiber Synthesized Cylindrical Synthesized Cylindrical
Nature Nature

Accordingly, it was found that the button seized from the spot and the
button found on the T-Shirt of the respondent/accused were almost same and the
broken pieces of thread found along with button seized from the spot and the
threads found on the T-Shirt of the respondent/accused were same.

90. It is submitted by the Counsel for the respondent/accused, that since, the
thickness and diameter of the button seized from the spot was different from the
button found on the T-Shirt of the respondent/accused, therefore, it is incorrect to
say that both were almost same.

91. Considered the submissions.

92. It is not out of place to mention here that no question with regard to
difference in thickness and diameter of the button seized from the spot and the
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button found on the T-Shrit (sic: shirt) of respondent/accused was asked to Dr.
Neha Dodia (P.W. 25). Further, if the comparison chart prepared by Dr. Neha
Dodia (P.W. 25) is seen, then it is clear that Colour and Design, No. of Holes,
Material and Size as well as Engraving on the button seized from the spot and
button found on the T-Shirt of respondent/accused were same. There is a
difference of fraction of Millimeters in thickness and diameter of both the buttons.
This difference may take place during manufacturing process. As no question was
put to Dr. Neha Dodia (P.W. 25) in this regard, therefore, considering the fact that
difference of fraction of Millimeters in thickness and diameter of buttons may
occur during manufacturing process, this Court is of the considered opinion that
after considering the remaining readings including that of Engraving, the findings
given by Dr. Neha Dodia (P.W. 25) that both the buttons are almost same cannot be
said to be incorrect. Furthermore, this Court cannot lose sight of the fact, that
broken thread was also found with the button seized from the spot. The pieces of
thread found with the button seized from the spot, and the thread of T-Shirt of
respondent/accused were identically same. Therefore, it is held that the button
with broken pieces of thread which was seized from the spot, was that of the T-
Shirt of the respondent/accused.

Presence of injuries on the nose of the respondent/accused

93.  Therespondent/accused Manoj was got medically examined on 5-7-2017
and as per M.LC. Report, Ex. P.25, Dr. Vinod Kumar Doneriya (P.W. 17) found the
following injuries on the body of the respondent/accused :

(5) Noinjury seenon genital organ.

(7)  Abrasion 1x1/2 cm on nose simple in nature caused by human nails
duration 24-48 hours.

94. It is submitted by the Counsel for the respondent/accused that in the nail
clippings of the deceased, although human skin was found, but the source of the
said skin was not ascertained, therefore, it cannot be said that the skin found in the
nail clippings of the deceased was that of the respondent/accused.

95. Considered the submissions made by the Counsel for the respondent/
accused.

96.  Asper FSLreport Ex. P.31, human skin was found in the nail clippings of
the deceased and it was found insufficient for further examination.

97. It is true that the source of human skin could not be ascertained due to
insufficient quantity for examination, but if the circumstance of presence of
human skin in the nail clippings of the deceased is considered in the light of the
other circumstances, then the non-ascertainment of source of human skin would
not be fatal to the prosecution story. Undisputedly, abrasion was found on the nose
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of the respondent/accused as per his M.L.C., Ex. P.25. The photographs, Ex. A.34
and A.35 of respondent/accused also shows the presence of abrasion on his nose.
Further, the presence of the respondent/accused on the spot and his involvement
in the offence is proved beyond reasonable doubt in the light of the presence of his
DNA profile in the cloths and vaginal slide and swab of the deceased, therefore, it
1s held that the human skin found in the nail clippings of the deceased was that of
the respondent/accused.

98.  Further, a suggestion was given to Dr. Vinod Kumar Doneriya (P.W. 17)
that due to itching, if some one scratches his nose, then abrasion may be caused,
which was denied by this witness. Thus, the possibility of self inflicted abrasion
was ruled out by this witness. Thus, it is held that the respondent/accused must
have suffered abrasion on the nose due to resistance offered by the deceased.

Absence of injuries on genitals of the respondent/accused.

99.  Itissubmitted thatif a forcible intercourse is done with a virgin minor girl,
then there should be some injuries on the genitals of the accused. However, in the
present case, it is clear that no injury was found on the genitals of the
respondent/accused, therefore, the possibility of committing rape on the minor
prosecutrix is ruled out.

100. Considered the submissions made by the Counsel for the respondent/
accused.

101.  Presence of injuries on male organ of the accused is not necessary in all
cases.

102.  The Supreme Court after considering the Modi's jurisprudence, has held
in the case of State of H.P. v. Gian Chand, reported in (2001) 6 SCC 71, asunder :

15. The observations made and noted by Dr Mudita Gupta during
the medico-legal examination of PW 7 clearly make out the
prosecutrix having been subjected to rape. The prosecutrix has
spoken of “penetration” in her statement. The discovery of
spermatozoa in the private parts of the victim is not a must to
establish penetration. There are several factors which may
negative the presence of spermatozoa (see Narayanamma v. State
of Karnataka). Slightest penetration of penis into vagina without
rupturing the hymen would constitute rape (see Madan Gopal
Kakkad v. Naval Dubey). The suggestion made in the cross-
examination of Dr Mudita Gupta that injury of the nature found on
hymen of the prosecutrix could be caused by a fall does not lead us
anywhere. Firstly, no such suggestion was given to the prosecutrix
or her mother during cross-examination. Secondly, why would the
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girl or her mother implicate the accused, charging him with rape, if
the injury was caused by a fall? There is nothing to draw such an
inference, not even a suggestion, to be found on record. The
answer to the suggestion made to Dr Gupta cannot discredit the
prosecution case in the absence of any other material to support
the suggestion. So is the case with the absence of external marks of
violence on the body of the victim. In case of children who are
incapable of offering any resistance external marks of violence
may not be found. (See Modi's Medical Jurisprudence,22nd Edn.,
p. 502.) It is true that marks of external injury have not been found
on the person of the accused but that by itself does not negate the
prosecution case. Modi has opined (see Modi, ibid, p. 509) that
even in the case of a child victim being ravished by a grown-up
person it is not necessary that there should always be marks of
injuries on the penis in such cases. Further, it is to be noted that
about two days had elapsed between the time of the incident and
medical examination of the accused within which time minor
injuries, even if caused, might have healed.

103. In the present case, the offence was committed on 4-7-2017 and the
respondent/accused was medically examined on 6-7-2017 at 2:00 P.M. i.e., after
48 hours of incident. Therefore, the possibility of healing of any minor injury on
the genital organs of the respondent/accused is also not ruled out. Further, it is
clear from Modi's Jurisprudence that it is not necessary that there should always
be mark of injuries on the penis of the accused.

104.  Therefore, the absence of any injury on the penis of the respondent/
accused, would not belie the prosecution case.

Non-Examination of Gavatri

105. Hariram (P.W.1) has stated that after hearing the cries of Bhabhi Gayatri,
they found that the dead body of the deceased was lying behind the trolley which
was parked in front of the Pator of Jai Kishan Prajapati. It is submitted that in fact
the dead body of the deceased was found in front of the Pator of Ram Prasad
Prajapati. It is submitted that Bhabhi Gayatri was the best witness as she had
noticed the dead body for the first time but she has not been examined, therefore,
the recovery of the dead body of the deceased itself becomes doubtful.

106.  Considered the submissions made by the Counsel for the parties.

107.  The respondent/accused has not disputed the fact that the dead body of
deceased “X” was found in front of the Pafor of Ramprasad Prajapti. The
photographs of the deceased and the spot were taken by Jugal Kishore Dubey
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(P.W. 18) which have been marked as Article 1 to Article 26. Even from the spot
map, Ex. P.4, as well as photographs Article 1 to 26, it is clear that the dead body
was found in front of the Pator of Ramprasad Prajapati. Under these circumstances,
the non-examination of Bhabhi Gayatri would not give any dent to the
prosecution story. Further, it is the submission of the Counsel for the State that in
the village where the population is scanty and each and every person knows each
other, then generally they do not come forward in order to save their relationship
with the family of the accused. It is not known as to whether Gayatri is the mother
of the respondent/accused or She was called Bhabhi by Hariram (P.W.1) being the
resident of the same village. Even if it is presumed that Gayatri was called Bhabhi
by Hariram (P.W.1) being the resident of same village, but this Court cannot lose
sight of the social thread running through the residents of the village. She might
not be interested in coming into picture in order to save her contacts/relationship
with the family of the respondent/accused. Further, an independent witness may
hesitate in coming forward in order to avoid becoming part of police investigation
or attending the Court. Further, the Supreme Court in the case of Gian Singh
(Supra) has held as under :

14. So far as non-examination of other witnesses and an adverse
inference drawn by the High Court therefrom is concerned, here again
we find ourselves not persuaded to subscribe to the view taken by the
High Court. The prosecutrix, PW 7 has stated that soon before the
incident she was playing with three girl-children of the same age as hers
and they were present when the accused committed rape on her. One of
the girls picked up a broom and had tried to scare away the accused by
striking the broom on him. This little friend of the victim had also raised
a hue and cry but none from the neighbourhood came to the spot. These
girls were none else than daughters of her uncle. What the High Court
has failed to see is that these girls were of tender age and could hardly be
expected to describe the act of forcible sexual intercourse committed by
the accused on PW 7. Secondly, these girls would obviously be under the
influence of their parents. We have already noted the co-sister of PW 1
turning hostile and not supporting the prosecution version. How could
these little girls be expected to be away from the influence of their
parents and depose freely and truthfully in the court? Non-examination
of a material witness is again not a mathematical formula for discarding
the weight of the testimony available on record howsoever natural,
trustworthy and convincing it may be. The charge of withholding a
material witness from the court levelled against the prosecution should
be examined in the background of facts and circumstances of each case
so as to find whether the witnesses were available for being examined in
the court and were yet withheld by the prosecution. The court has first to
assess the trustworthiness of the evidence adduced and available on
record. Ifthe court finds the evidence adduced worthy of being relied on
then the testimony has to be accepted and acted on though there may be
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other witnesses available who could also have been examined but were
not examined. However, if the available evidence suffers from some
infirmity or cannot be accepted in the absence of other evidence, which
though available has been withheld from the court, then the question of
drawing an adverse inference against the prosecution for non-
examination of such witnesses may arise. It is now well settled that
conviction for an offence of rape can be based on the sole testimony of
the prosecutrix corroborated by medical evidence and other circumstances
such as the report of chemical examination etc. if the same is found to be
natural, trustworthy and worth being relied on.

The Supreme Court in the case of Mahesh v. State of Maharashtra,
reported in (2008) 13 SCC 271 has held as under :

55. As regards non-examination of the independent witnesses who
probably witnessed the occurrence on the roadside, suffice it to say that
testimony of PW Sanjay, an eyewitness, who received injuries in the
occurrence, if found to be trustworthy of belief, cannot be discarded
merely for non-examination of the independent witnesses. The High
Court has held in its judgment and, in our view, rightly that the reasons
given by the learned trial Judge for discarding and disbelieving the
testimony of PWs 4, 5, 6 and 8 were wholly unreasonable, untenable and
perverse. The occurrence of the incident, as noticed earlier, is not in
serious dispute. PW Prakash Deshkar has also admitted that he had
lodged complaint to the police about the incident on the basis of which
FIR came to be registered and this witness has supported in his
deposition the contents of the complaint to some extent. It is well settled
that in such cases many a times, independent witnesses do not come
forward to depose in favour of the prosecution. There are many reasons
that persons sometimes are not inclined to become witnesses in the case
for a variety of reasons. It is well settled that merely because the
witnesses examined by the prosecution are relatives of the victim, that
fact by itself will not be sufficient to discard and discredit the evidence of
the relative witnesses, if otherwise they are found to be truthful
witnesses and rule of caution is that the evidence of the relative
witnesses has to be reliable evidence which has to be accepted after deep
and thorough scrutiny.

The Supreme Court in the case of Vijendra Singh v. State of U.P, (2017)
11 SCC 129 has held as under :

35. The next plank of argument of Mr Giri is that since Nepal Singh
who had been stated to have accompanied PW 2 and PW 3 has not been
examined and similarly, Ram Kala and Bansa who had been stated to
have arrived at the tubewell as per the testimony of PW 2, have not been
examined, the prosecution's version has to be discarded, for it has
deliberately not cited the independent material witnesses. It is noticeable
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from the decision of the trial court and the High Court, that reliance has
been placed on the testimony of PWs 1 to 3 and their version has been
accepted. They have treated PW 2 and PW 3 as natural witnesses who
have testified that the accused persons were leaving the place after
commission of the offence and they had seen them quite closely. The
contention that they were interested witnesses and their implication is
due to inimical disposition towards accused persons has not been
accepted and we have concurred with the said finding. It has come out in
evidence that witnesses and the accused persons belong to the same
village. The submission of Mr Giri is that non-examination of Nepal
Singh, Ramlal and Kalsa is quite critical for the case of the prosecution
and as put forth by him, their non-examination crucially affects the
prosecution version and creates a sense of doubt. According to Mr Giri,
Nepal Singh is a material witness. In this regard we may refer to the
authority in State of H.P. v. Gian Chand wherein it has been held that:
(SCCp.81,para14)

“I14. Non-examination of a material witness is again not a
mathematical formula for discarding the weight of the testimony
available on record howsoever natural, trustworthy and convincing
itmay be. The charge of withholding a material witness from the
court levelled against the prosecution should be examined in the
background of the facts and circumstances of each case so as to
find whether the witnesses were available for being examined in
the court and were yet withheld by the prosecution.”

The Court after so holding further ruled that it is the duty of the court to
first assess the trustworthiness of the evidence available on record and if
the court finds the evidence adduced worthy of being relied on and
deserves acceptance, then non-examination of any other witnesses
available who could also have been examined but were not examined,
does not affect the case of the prosecution.

36. In Takhaji Hiraji v. Thakore Kubersing Chamansing, it has been
held that: (SCCp. 155, para 19)

“ 19. ... if a material witness, who would unfold the genesis of
the incident or an essential part of the prosecution case, not
convincingly brought to fore otherwise, or where there is a gap
or infirmity in the prosecution case which could have been
supplied or made good by examining a witness who though
available is not examined, the prosecution case can be termed as
suffering from a deficiency and withholding of such a material
witness would oblige the court to draw an adverse inference
against the prosecution by holding that if the witness would
have been examined it would not have supported the
prosecution case. On the other hand, if already overwhelming
evidence is available and examination of other witnesses would
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only be a repetition or duplication of the evidence already
adduced, non-examination of such other witnesses may not be
material. ... If the witnesses already examined are reliable and
the testimony coming from their mouth is unimpeachable, the
court can safely act upon it, uninfluenced by the factum of non-
examination of other witnesses.”

37. In Dahari v. State of U.P., while discussing about the non-
examination of material witness, the Court expressed the view that when
he was not the only competent witness who would have been fully
capable of explaining the factual situation correctly and the prosecution
case stood fully corroborated by the medical evidence and the testimony
of other reliable witnesses, no adverse inference could be drawn against
the prosecution. Similar view has been expressed in Manjit Singh v.
State of Punjab and Joginder Singh v. State of Haryana.

108.  Thus, it is held that non-examination of Gayatri would not give any blow
to the prosecution much less a fatal blow.

109. Asthere is no dispute regarding the place from where the dead body of the
deceased “X” was found, it is held that non-examination of Gayatri is not fatal to
the prosecution case.

Non-examination of Jitendra Parihar and Ashok Kushwaha

110. By referring to Examination-in-chief of Hariram (P.W.1), it is submitted
by the Counsel for the respondent/accused that when Hariram (P.W.1) asked the
respondent/accused, as to whether he would like to go to Gwalior for labour work
or not, at that time Jitendra Parihar and Ashok Kushwaha were also sitting there,
and they have not been examined.

111.  The submission made by the Counsel for the respondent/accused is liable
to be rejected only on the ground that it is the quality and not quantity which
decides the fate of a trial. The evidence is to be weighed and not calculated.
Further, it has already been held that generally independent witnesses do not want
to come forward and specifically when the social thread running in the residents
of villages is so strong, therefore, it is difficult that every independent witness
would come forward to depose against the accused.

Discrepancy in Naksha Panchayatnama, Ex.P.6 and the Post-mortem report,
Ex.P.18

112. It is submitted by the Counsel for the respondent/accused that as per
Naksha Panchayatnama, Ex. P.6, the witnesses had not found any injury on the
head of the deceased “X” whereas in the Post-mortem report, head injury was
found and it was also opined by Dr. Ajay Gupta (P.W. 11) that head injury might
also be the cause of death.
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113. Considered the submissions made by the Counsel for the respondent/
accused.

114.  As per the post-mortem report, Ex. P.18, Ante-mortem Ecchymosis over
Occipital area of 8X6 cm with subdural and Subarachnoid hemorrhage was found
all over the brain. Thus, it is clear that only internal injury in the head was found
with no corresponding external injury. Under these circumstances, if the
witnesses could not notice any injury on the head of the deceased “X”, then it
cannot be said that there was any discrepancy in the Naksha Panchayanama
(sic: Panchayatnama), Ex. P.6 and post-mortem report, Ex. P.18.

115. Itis next contended by the Counsel for the respondent/accused that in the
Naksha Panchayatnama, Ex P.6, it has not been mentioned that the private part of
the deceased was seen by the lady constable. Further, in the Naksha Panchayatnama,
Ex. P.6, no external injury was found on the private part of the deceased, whereas
in the post-mortem report, Ex. P.18, injuries were found on the private part of the
deceased, therefore, there is a discrepancy on this aspect.

116. Considered the submissions made by the Counsel for the respondent/
accused.

117.  Naksha Panchayatnama Ex.P.6 was prepared in the presence of 6
witnesses including Head Constable Syara Bano. Syara Bano (P.W. 20) has stated
that she had seen the private part of the deceased and since, stool had come out,
therefore, it was not clearly visible. Further, it is well known that while conducting
post-mortem, the autopsy surgeon inspects the body more meticulously. In the
post-mortem report, Ex. P.18, it is specifically mentioned that stool had come out.
Further, when one of the witness of Naksha Panchayatnama Ex.P.6 was a lady,
then it is not necessary to mention that the private part of the deceased was seen by
the lady and not by all the witnesses. Under these circumstances, it cannot be said
that there was any discrepancy in the Naksha Panchayatnama, Ex.P.6 and the
Post-mortem report,Ex. P.18.

Discrepancy regarding bottle and box

118. Itis submitted by the Counsel for the respondent/accused that in the post-
mortem report, Ex. P.18, it is mentioned that nail clippings of both hands of the
deceased, two vaginal slides and two vaginal swabs of deceased were sealed in a
bottle. Similarly, Viscera was sealed in two bottles with saturated salt solution.
Similarly one Bottle contains stomach and its content and another bottle contains
pieces of liver, spleen and kidney. The above mentioned articles were handed over
to the police constable accompanying the body. It is submitted that these articles
were seized from Constable Dharmendra vide seizure memo Ex. P.26 and from
the seizure memo, Ex. P.26, it is clear that Bottles became Box (f&@T), therefore, it
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is clear that the internal organs which were handed over by the hospital were
changed and the internal organs which were sealed in boxes were seized.

119. Considered the submissions made by the Counsel for the respondent/
accused.

120.  Bottle, box (f&e) are some words which are used to describe the container.
Bottle means a container having narrow neck, whereas internal organs of the
deceased cannot be kept in a bottle having narrow neck. They are to be preserved
and sealed in a bottle having broad neck which is known as “Jar”. Thus Dr. Ajay
Gupta (P.W. 11) did not use the correct word for the container by describing as
bottle, but in fact more appropriate word i.e., “Jar” should have been used. Since,
the internal organs cannot be given in a bottle with narrow neck, therefore, the
internal organs must have been given in a container having broad neck, therefore,
if a constable described the said container as box (f$&r), then it cannot be said that
the sealed container given by the hospital was tempered. The use of word bottle or
box (f&=r) is nothing but description of “Jar” or bottle with broad neck, and would
not make any difference in the matter. Further, the seal of the hospital was found
intact by the F.S.L. Sagar. Further, Dharmendra Jat (P.W.21) had taken the dead
body for post-mortem, and the sealed articles were handed over to him. No
question was put to Dharmendra Jat (P.W. 21) about “bottle” and “box”. Dharmendra
Jat (P.W.21) has specifically stated in his cross examination that he had not seen
the sealed articles by opening the same. Therefore, the submissions made by the
Counsel for the respondent/accused that bottle became box is nothing but an
attempt to make a mountain out of a molehill.

Medical Examination of respondent/accused was not conducted as per
Section 53-A of Cr.P.C.

121.  Section 53-A of Cr.P.C.reads asunder:

53-A. Examination of person accused of rape by medical practitioner. —
(1) When a person is arrested on a charge of committing an offence of
rape or an attempt to commit rape and there are reasonable grounds for
believing that an examination of his person will afford evidence as to the
commission of such offence, it shall be lawful for a registered medical
practitioner employed in a hospital run by the Government or by a local
authority and in the absence of such a practitioner within the radius of
sixteen kilometers from the place where the offence has been
committed, by any other registered medical practitioner, acting at the
request of a police officer not below the rank of a sub-inspector, and for
any person acting in good faith in his aid and under his direction, to make
such an examination of the arrested person and to use such force as is
reasonably necessary for that purpose.
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(2) The registered medical practitioner conducting such examination
shall, without delay, examine such person and prepare a report of his
examination giving the following particulars, namely:—

(/) thename and address of the accused and of the person by whom
he was brought,

(i) theageoftheaccused,

(iif) marks of injury, if any, on the person of the accused,

(iv) thedescription of material taken from the person

of the accused for DNA profiling, and

(v) other material particulars in reasonable detail.

(3) The report shall state precisely the reasons for each conclusion
arrived at.

(4) The exact time of commencement and completion of the examination
shall also be noted in the report.

(5) The registered medical practitioner shall, without delay, forward the
report to the investigating officer, who shall forward it to the Magistrate
referred to in Section 173 as part of the documents referred to in clause (@)
of'sub-section (5) of that section.

122.  The accused was medically examined by Dr. Vinod Kumar Doneriya
(P.W. 17) and M.L.C. report of the respondent/accused is Ex. P.25 and it was
seized vide seizure memo Ex. P.24. It is true that the prosecution has not produced
the copy of requisition for conducting M.L.C. of the respondent/accused but has
examined Daini Kumar (P.W. 16) who had taken the respondent/accused for
medical examination. In the cross-examination, a suggestion was given to this
witness that he had taken the respondent/accused for medical examination on the
instructions of his senior police officers, which was accepted by this witness.

123. Italso appears that even the Public Prosecutor was not vigilant at the time
of recording of evidence. Part “B” of Trial Court's record contain an un-exhibited
requisition form given by investigating officer, for medical examination of
respondent/accused. However, it is well settled principle of law that un-exhibited
document(s) cannot be read in favor of the prosecution.

124.  But, no suggestion was given to Dr. Vinod Kumar Doneriya (P.W.17) that
he had conducted the medical examination of the respondent/accused without
there being any requisition by the investigating officer.

125.  However, in view of suggestion given to Daini Kumar (P.W.16), that he
had taken the respondent/accused for medical examination of respondent/accused
on the instructions of his senior police officers, it is held that the respondent/
accused was medically examined at the request of the investigating officer.
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Whether F.I.R.. Ex. P.1is an ante-dated and ante-timed document

126. It is submitted by the Counsel for the respondent/accused that F.I.R.,
Ex.P.11s an ante-dated and ante-timed document, because ifthe F.1.R., Ex. P.1 was
already lodged at 2:00 A.M. on 5-7-2017, then there was no necessity of Missing
Person Registration, Ex. P.2, which was prepared at 2:30 A.M. on 5-7-2017.

127.  Considered the submissions made by the Counsel for the respondent/
accused.

128.  Section 19 of POCSO Act, reads asunder :

19. Reporting of offences.—(1) Notwithstanding anything contained
in the Code of Criminal Procedure, 1973 (2 of 1974), any person
(including the child), who has apprehension that an offence under this
Actis likely to be committed or has knowledge that such an offence has
been committed, he shall provide such information to,—

(a) the Special Juvenile Police Unit; or
(b) thelocal police.

(2) Everyreport givenunder sub-section (1) shall be—

(a) ascribed an entry number and recorded in writing;
(b) Dberead overto the informant;
(¢) shallbeentered in a book to be kept by the Police Unit.

(3) Where the report under sub-section (1) is given by a child, the same shall be
recorded under sub-section (2) in a simple language so that the child understands
contents being recorded.

(4) In case contents are being recorded in the language not understood by the
child or wherever it is deemed necessary, a translator or an interpreter, having such
qualifications, experience and on payment of such fees as may be prescribed, shall
be provided to the child if he fails to understand the same.

(5) Where the Special Juvenile Police Unit or local police is satisfied that the
child against whom an offence has been committed is in need of care and
protection, then, it shall, after recording the reasons in writing, make immediate
arrangement to give him such care and protection (including admitting the child
into shelter home or to the nearest hospital) within twenty-four hours of the report,
as may be prescribed.

(6) The Special Juvenile Police Unit or local police shall, without unnecessary
delay but within a period of twenty-four hours, report the matter to the Child
Welfare Committee and the Special Court or where no Special Court has been
designated, to the Court of Session, including need of the child for care and
protection and steps taken in this regard.

(7) No person shall incur any liability, whether civil or criminal, for giving the
information in good faith for the purpose of sub-section (1).
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129.  Thus,itis clear that when an information was given to the police regarding
the missing of a minor girl and a clear apprehension was expressed by Hariram
(P.W.1)inthe F.1R., Ex. P.1 that his daughter has been kidnapped by some unknown
person, then the police did the right thing in lodging the F.I.R. Since, it was not
clear as to whether the minor daughter of the complainant was kidnapped or any
other offence has been committed or she is lost for any other reason, therefore, the
police also registered under the category missing person. Further, this aspect of
the matter could have been clarified by Alok Singh (P.W. 28), the investigating
officer, but no question in this regard was put to him.

130.  Further, a copy of the F.I.LR. was forwarded to the concerning Magistrate
on 5-7-2017 and the acknowledgment of receipt of the same is Ex. P.28. Thus, it is
clear that the provisions of Section 157 of Cr.P.C. were also followed. Accordingly,
this Court is of the considered opinion, that it is incorrect to say that F.I.R., Ex. P.1
is an ante-dated and ante-timed document.

Whether arguments on the question of framing of charges were advanced by
a Counsel not engaged by the respondent/accused and if so, its effect

131.  Itis submitted by Shri Vijay Dutt Sharma, that the order-sheets of the Trial
Court, indicate that on 10-8-2017, the charge sheet was filed and on 5-9-2017,
time was granted to engage Counsel and to argue on the question of framing of
charge. On 4-10-2017, one Shri Ashwani, Advocate filed his Vakalatnama on
behalf of the respondent/accused and prayed for time to argue on the question of
framing of charge. Again on 27-10-2017, time was granted to argue on the
question of framing of charge. On 10-11-2017, Shri Ashwani, Advocate,
withdrew his Vakalatnama and accordingly, Shri O.P. Sharma (wrongly
mentioned as Chaturvedi in the order sheet) was appointed as Counsel for the
respondent/accused from Legal Aid and time was granted to argue on the question
of framing of charge. Again on 28-11-2017 and 14-12-2017, time was granted at
the request of Shri O.P. Sharma, Counsel for respondent/accused. On 12-1-2018,
Shri Arvind Chouhan, Advocate appeared on behalf of respondent/accused and
prayed for time and accordingly time was granted and case was adjourned to 14-2-
2018. On 14-2-2018, Shri Arvind Chouhan, Advocate argued on behalf of the
respondent/accused on the question of framing of charges and accordingly,
charges were framed.

132. It is submitted by Shri Vijay Dutt Sharma, Advocate, that Shri Arvind
Chouhan, Advocate was never engaged by the respondent/accused, nor was
provided by the Court, and therefore, the Court should not have heard Shri Arvind
Chouhan, Advocate, on the question of framing of charges.

133.  Heard the learned Counsel for the respondent/accused.
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134.  From Part “B” of Trial Court's record, it is clear that earlier Shri Ashwani,
had filed his Vakalatnama on behalf of the respondent/ accused, but the same does
not contain the signatures of respondent/ accused. Thereafter, Shri O.P. Sharma,
Advocate was provided to the respondent/accused from Legal Aid. From the
Vakalatnama of Shri O.P. Sharma, it is clear that it does not contain the signatures
orname of any other Lawyer.

135. The Vakalatnama of Shri Arvind Chouhan 1s not available on record. Thus,
it appears that Shri Arvind Chouhan might have appeared as a proxy Counsel on
behalf of Shri O.P. Sharma, Advocate.

136. From the order sheet dated 14-2-2018 it is clear that Shri Arvind Chouhan,
Advocate was heard on the question of framing of charges. Thus, it is held that
Shri Arvind Chouhan, Advocate, in absence of any authority of law, was not
competent to argue on behalf of respondent/accused on the question of framing of
charges.

137.  The next question for consideration is that what would be effect of this
mistake which remained unnoticed by the Trial Court.

138.  Section 461 of Cr.P.C. deals with certain infringements or irregularities,
which would vitiate the trial. Section 461 of Cr.P.C. reads as under :

461. Irregularities which vitiate proceedings.— If any Magistrate,
not being empowered by law in this behalf, does any of the following
things, namely:—

(a) attaches and sells property under Section 83;

(b) issues a search warrant for a document, parcel or other thing in
the custody of'a postal or telegraph authority;

(¢) demands security to keep the peace;

(d) demands security for good behaviour;

(e) dischargesa person lawfully bound to be of good behaviour;

(/) cancelsabondtokeep the peace;

(g) makes an order for maintenance;

(h) makes an orderunder Section 133 as to alocal nuisance;

(/) prohibits, under Section 143, the repetition or continuance of a
public nuisance;

() makes an order under Part C or Part D of Chapter X;

(k) takescognizance of an offence under clause (c) of sub-section
(1) ofSection 190;

(/) triesan offender;

(m) tries an offender summarily;

(n) passes asentence, under Section 325, on proceedings recorded
by another Magistrate;

(o) decidesanappeal;
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(p) calls,under Section 397, for proceedings; or
(q) revisesan order passed under Section 446,

139. Thus, if any irregularity or infringement falling under Section 461 of
Cr.P.C. is committed by the Court below, only then such irregularity would vitiate
the trial.

140. Section464 of Cr.P.C.reads asunder:

464. Effect of omission to frame, or absence of, or error in, charge.—
(1) No finding, sentence or order by a Court of competent jurisdiction
shall be deemed invalid merely on the ground that no charge was framed
or on the ground of any error, omission or irregularity in the charge
including any misjoinder of charges, unless, in the opinion of the Court of
appeal, confirmation or revision, a failure of justice has in fact been
occasioned thereby.

(2) If the Court of appeal, confirmation or revision is of opinion that a
failure of justice has in fact been occasioned, it may—

(a) 1in the case of an omission to frame a charge, order that a charge
be framed and that the trial be recommenced from the point
immediately after the framing of the charge;

(b) in the case of an error, omission or irregularity in the charge,
direct a new trial to be had upon a charge framed in whatever manner
it thinks fit:

Provided that if the Court is of opinion that the facts of the case are such
that no valid charge could be preferred against the accused in respect of
the facts proved, it shall quash the conviction.

141. Inorder to consider the fact as to whether any failure of justice was caused
to the respondent/accused or not, it is necessary to consider the scope of
interference at the stage of framing of charges. The Supreme Court in the case of
Atmaram Vs. State of Rajasthanreported in (2019) 20 SCC 481 has held as under :

19. The emphasis was laid by Dr Manish Singhvi, learned Senior
Advocate for the State on the articles relied upon by him to submit that
the theory of “harmless error” which has been recognised in criminal
jurisprudence and that there must be a remedial approach. Again, we
need not go into these broader concepts as the provisions of the Code, in
our considered view, are clearly indicative and lay down with clarity as
to which infringements per se, would result in vitiation of proceedings.
Chapter XXXV of the Code deals with “Irregular Proceedings”, and
Section 461 stipulates certain infringements or irregularities which
vitiate proceedings. Barring those stipulated in Section 461, the thrust of
the Chapter is that any infringement or irregularity would not vitiate the
proceedings unless, as a result of such infringement or irregularity, great
prejudice had occasioned to the accused.......
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142. Thus, in order to consider the submissions made by the Counsel for the
respondent/accused, it is necessary to find out as to whether any “failure of
justice” has occasioned to the respondent/ accused or not?

143. The Supreme Court in the case of Dilawar Balu Kurane v. State of
Maharashtra, reported in (2002) 2 SCC 135 has held as under :

12. Now the next question is whether a prima facie case has been made
out against the appellant. In exercising powers under Section 227 of the
Code of Criminal Procedure, the settled position of law is that the Judge
while considering the question of framing the charges under the said
section has the undoubted power to sift and weigh the evidence for the
limited purpose of finding out whether or not a prima facie case against
the accused has been made out; where the materials placed before the
court disclose grave suspicion against the accused which has not been
properly explained the court will be fully justified in framing a charge
and proceeding with the trial; by and large if two views are equally
possible and the Judge is satisfied that the evidence produced before him
while giving rise to some suspicion but not grave suspicion against the
accused, he will be fully justified to discharge the accused, and in
exercising jurisdiction under Section 227 of the Code of Criminal
Procedure, the Judge cannot act merely as a post office or a mouthpiece
of the prosecution, but has to consider the broad probabilities of the case,
the total effect of the evidence and the documents produced before the
court but should not make a roving enquiry into the pros and cons of the
matter and weigh the evidence as if he was conducting a trial (see Union
of Indiav. Prafulla Kumar Samal).

The Supreme Court in the case of Sheoraj Singh Ahlawat Vs. State of U.P.
reported in (2013) 11 SCC 476 has held as under :

20. To the same effect is the decision of this Court in Union of India v.
Prafulla Kumar Samal where this Court was examining a similar
question in the context of Section 227 of the Code of Criminal
Procedure. The legal position was summed up as under: (SCC p. 9, para
10)

“10. Thus, on a consideration of the authorities mentioned
above, the following principles emerge:

(1)That the Judge while considering the question of framing the
charges under Section 227 of the Code has the undoubted power
to sift and weigh the evidence for the limited purpose of finding
out whether or not a prima facie case against the accused has
been made out.

(2)Where the materials placed before the court disclose grave
suspicion against the accused which has not been properly



2200 In Reference (Suo Motu) Vs. Manoj (DB) LL.R.[2021IM.P.

explained the court will be fully justified in framing a charge
and proceeding with the trial.

(3)The test to determine a prima facie case would naturally
depend upon the facts of each case and it is difficult to lay down
a rule of universal application. By and large however if two
views are equally possible and the Judge is satisfied that the
evidence produced before him while giving rise to some
suspicion but not grave suspicion against the accused, he will be
fully within his right to discharge the accused.

(4)That in exercising his jurisdiction under Section 227 of the
Code the Judge which under the present Code is a senior and
experienced Judge cannot act merely as a post office or a
mouthpiece of the prosecution, but has to consider the broad
probabilities of the case, the total effect of the evidence and the
documents produced before the court, any basic infirmities
appearing in the case and so on. This however does not mean
that the Judge should make a roving enquiry into the pros and
cons of the matter and weigh the evidence as if he was
conducting a trial.”

21. Coming then to the case at hand, the allegations made against the
appellants are specific not only against the husband but also against the
parents-in-law of the complainant wife. Whether or not those allegations
are true is a matter which cannot be determined at the stage of framing of
charges. Any such determination can take place only at the conclusion of
the trial. This may at times put an innocent party, falsely accused of
commission of an offence to avoidable harassment but so long as the
legal requirement and the settled principles do not permit a discharge the
court would find it difficult to do much, conceding that legal process at
times is abused by unscrupulous litigants especially in matrimonial
cases where the tendency has been to involve as many members of the
family of the opposite party as possible. While such tendency needs to be
curbed, the court will not be able to speculate whether the allegations
made against the accused are true or false at the preliminary stage to be
able to direct a discharge. Two of the appellants in this case happen to be
the parents-in-law of the complainant who are senior citizens. Appellant
1 who happens to be the father-in-law of the complainant wife has been a
Major General, by all means, a respectable position in the Army. But the
nature of the allegations made against the couple and those against the
husband, appear to be much too specific to be ignored at least at the stage
of framing of charges. The courts below, therefore, did not commit any
mistake in refusing a discharge.

The Supreme Court in the case of State of Orissa Vs. Debendranath Padhi
reported in (2005) 1 SCC 568 has held asunder :
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18. We are unable to accept the aforesaid contention. The reliance on
Articles 14 and 21 is misplaced. The scheme of the Code and object with
which Section 227 was incorporated and Sections 207 and 207-A
omitted have already been noticed. Further, at the stage of framing of
charge roving and fishing inquiry is impermissible. If the contention of
the accused is accepted, there would be a mini-trial at the stage of
framing of charge. That would defeat the object of the Code. It is well
settled that at the stage of framing of charge the defence of the accused
cannot be put forth. The acceptance of the contention of the learned
counsel for the accused would mean permitting the accused to adduce
his defence at the stage of framing of charge and for examination thereof
at that stage which is against the criminal jurisprudence. By way of
illustration, it may be noted that the plea of alibi taken by the accused
may have to be examined at the stage of framing of charge if the
contention of the accused is accepted despite the well-settled proposition
that it is for the accused to lead evidence at the trial to sustain such a plea.
The accused would be entitled to produce materials and documents in
proof of such a plea at the stage of framing of the charge, in case we
accept the contention put forth on behalf of the accused. That has never
been the intention of the law well settled for over one hundred years now.
It is in this light that the provision about hearing the submissions of the
accused as postulated by Section 227 is to be understood. It only means
hearing the submissions of the accused on the record of the case as filed
by the prosecution and documents submitted therewith and nothing
more. The expression “hearing the submissions of the accused” cannot
mean opportunity to file material to be granted to the accused and
thereby changing the settled law. At the stage of framing of charge
hearing the submissions of the accused has to be confined to the material
produced by the police.

144. In the present case, the police had filed the charge sheet on 10-8-2017 on
the basis of circumstantial evidence of Last Seen Together, Injury on the nose of
the respondent/accused, F.S.L., Ex. P.31 according to which human skin was
found in nail clippings of the deceased as well as human semen and sperms were
found on cloths, and vaginal slide of the deceased, blood was found on the cloths,
vaginal slide and swab, articles seized from the spot, nail clippings of the
deceased, saliva mixed earth etc., another F.S.L. report Ex. P.32, F.S.L. report Ex.
P.33 according to which the hairs were human hairs, and F.S.L. report, Ex. P.34
according to which no poison was found in the viscera of the deceased as well as
the post-mortem report, Ex. P.18 of the deceased, according to which not only she
was raped but the death was homicidal in nature. The blood sample and cloths,
vaginal slide/swab of the deceased etc were already sent for DNA test.
Accordingly, Shri Vijay Dutt Sharma, Advocate was requested to point out as to
whether the Documentary and Ocular evidence filed along with the charge-sheet
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was not sufficient to raise a grave suspicion against the respondent/accused,
warranting his trial, or there was no grave suspicion against the respondent/
accused ? It was replied by Shri Sharma, that he cannot say that whether the
Counsel for the respondent/accused could have succeeded in persuading the Trial
Court to discharge the accused or not.

145. If the documentary and ocular evidence filed by the prosecution along
with the charge sheet is considered in the light of the well established law
regarding scope of enquiry on the question of framing of charges, this Court is of
the considered opinion, that no “prejudice resulting in failure of justice” was
caused to the respondent/accused warranting re-trial from the stage of framing of
charge. There was sufficient material available on record to raise a grave
suspicion against the respondent/accused, that he might have committed the
offence warranting his trial.

146.  Accordingly, with a word of advice to the Trial Court, that it should ensure
that only the Counsel engaged by the accused or Counsel provided to the accused
by Legal Aid, must appear on behalf of the accused, it is held that since, no
“prejudice” much less then (sic: than) “prejudice causing failure of justice” was
caused to the respondent/ accused, therefore, there is no need to send the
respondent/accused for re-trial from the stage of framing of charge.

Whether the arrest of the respondent/accused was illegal or not?

147.  Itis submitted by the Counsel for the respondent/accused, that the accused
was arrested on 6-7-2017 at 12:30 P.M. However, till that time, no material was
available against him, therefore, it is clear that the arrest of the respondent/
accused was illegal and was made under the pressure of general public.

148. Considered the submissions made by the Counsel for the respondent/
accused.

149.  Alok Singh (P.W.20) has stated that he had recorded the statement of
Bheem (P.W. 4) on 5-7-2017. Thus, it is clear that the evidence of Last Seen
Together was already available against the respondent/accused warranting his
arrest. Thus, it cannot be said that the respondent/accused was arrested by the
police, without there being any material against him.

150.  The Privy Council in the case of Parbhu Vs. King Emperor reported in
AIR 1944 PC 73 has held that irregularity and illegality of arrest would not affect
the culpability of the offence if the same is proved by cogent evidence.

Whether the deceased was student of Class 2 or Class 3

151. Itis submitted by the Counsel for the respondent/accused, that according
to Hariram (P.W.1) the deceased was the student of Class 2, whereas according to
Motiram Rajouriya (P.W.9), she was the student of Class 3.
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152. It is clear from the birth certificate, Ex. P.16, that the deceased was
admitted in class 1 on 16-6-2015. Thus, it is clear that she must have passed Class
2 in the year 2017 itself, and since, the incident took place on 4-7-2017, therefore,
if Hariram (P.W.1) has stated that the deceased was student of Class 2, then it
cannot be said that it was such a mistake which would make the prosecution case
untrustworthy. Further, the pivotal question in the present case is that whether the
deceased was a student of Govt. Primary School, Nayagaon, or not? This fact has
been proved by Motiram Rajouriya (P.W.9) by producing the school record of the
deceased i.e., admission register, Ex. P.15C, Birth Certificate, Ex. P.16, Attendance
register, Ex. P.17. Accordingly, it is held that evidence of Hariram (P.W.1) that the
deceased was the student of Class 2 would not make any difference in the matter.

Effect of non-comparison of scalp hairs of the respondent/accused with the
hairs found on the spot.

153. So far as the contention of the Counsel for the respondent/accused that
since, scalp hairs of the respondent/accused were not compared with the hairs
found on the spot is concerned, it is suffice to mention here that the DNA profile of
the respondent/accused has been found on the cloths and vaginal slide and swab of
the deceased. Even the DNA profile of the deceased was found on the cloths of the
respondent/accused. The button found on the spot, has been found to be that of the
shirt of the respondent/accused. It is once again clarified that it is the quality of
evidence and not quantity of evidence, which decides the fate of a trial. DNA test
is one of the authentic tests to find out the presence of DNA profile of the accused
on incriminating articles. Further, the scalp hairs of the respondent/accused were
sent to F.S.L., Sagar, but the same were returned back unopened. No question has
been put to Dr. Pankaj Shrivastava (P.W. 24) in this regard. Under these
circumstances, non-comparison of scalp hairs of the respondent/accused, with the
hairs found on the spot, would not belie the prosecution case.

Whether defence witnesses examined by respondent/accused are reliable
witnesses, and whether the respondent/accused has proved his plea of alibi?

154. It is submitted by the Counsel for the respondent/accused that he had
examined Ms. Poonam (D.W.1) and Neetu (D.W.2), but their evidence has been
discarded for no valid reason.

155. Heard the learned Counsel for the respondent/accused.

156. It is true that the evidence of a defence witness is also required to be
appreciated in the same manner, in which the evidence of prosecution is
appreciated.

157.  If the evidence of Poonam (D.W.1) is considered, then it is clear that she
has stated that on 4-7-2017 at about 10:30 A.M., the respondent/accused had
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come to her house at Gwalior by Tempo. On 4-7-2017 itself, she and her younger
sister went to Quila along with the respondent/accused. The respondent/accused
was having mobile with him but he did not receive any call and also did not talk to
any body on his mobile. She further stated that she does not have any mobile. She
further stated that even her family members were not knowing that the
respondent/accused had gone with her for a walk. She further admitted that the
brother of the respondent/accused had informed her that she has to come to Court
for giving evidence. She further admitted that the fact of walking with
respondent/accused was never disclosed by her to any body including her family
members.

158. Neetu (D.W.2) has stated that respondent/accused had come on a Tempo
and her house is at a distance of 10-15 minutes of walking from the place where
the Tempos stop. She further admitted that Tempo stand is not visible from her
house. She further stated that her sister namely Poonam (D.W.1) was having her
mobile with her whereas respondent/accused was having his mobile. He was
continuously using his mobile and was talking to various persons on mobile. She
further admitted that the fact that respondent/accused had come to her house was
not disclosed by her to any body. This witness on her own also clarified that this
was not even informed to her mother.

159. Thus, if the evidence of Poonam (D.W.1) and Neetu (D.W.2) are
considered, then it is clear that there are material contradictions in their evidence.
Poonam (D.W.1) has stated that she does not have mobile, whereas Neetu (D.W.2)
has stated that Poonam (D.W.1) was having mobile with her. Further, Neetu
(D.W.2) has admitted that the place where the Tempos stop is not visible from her
house and is at a distance of 10-15 minutes of walking, therefore, it was not
possible for these witnesses to claim that respondent/accused had come on a
Tempo. Further, Neetu (D.W.2) on her own has said that the fact of visit of
respondent/accused in the house of these two witnesses was not known even to
her mother. They have also admitted that the fact of going on walk to Quila was
also not disclosed to any body and for the first time, they are making such
statement before the Court. Poonam (D.W.1) has also stated that they have come
to depose on the instructions of brother of the respondent/accused. Accordingly in
the light of the material contradictions in the evidence of Poonam (D.W.1) and
Neetu (D.W.2), it is held that both the defence witnesses are not reliable and
accordingly they are disbelieved.

160. Further, the burden to prove the plea of alibi is on the accused to dislodge
the prosecution evidence. The Supreme Court in the case of Jitender Kumar Vs.
State of Haryanareported in (2012) 6 SCC 204 has held as under :

T1......... The plea of alibi in fact is required to be proved with certainty so
as to completely exclude the possibility of the presence of the accused at
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the place of occurrence and in the house which was the home of their
relatives. (Ref. Sk. Sattar v. State of Maharashtra)

The Supreme Court in the case of Mukesh v. State (NCT of Delhi), reported
in(2017) 6 SCC 1 has held asunder :

257. While weighing the plea of “alibi”, the same has to be weighed
against the positive evidence led by the prosecution i.e. not only the
substantive evidence of PW 1 and the dying declarations, Ext. PW-27/A
and Ext. PW- 30/D-1, but also against the scientific evidence viz. the
DNA analysis, fingerprint analysis and bite marks analysis, the accuracy
of which is scientifically acclaimed.........

The Supreme Court in the case of Binay Kumar Singh Vs. State of Bihar
reported in (1997) 1 SCC 283 has held asunder :

22. We must bear in mind that an alibi is not an exception (special or
general) envisaged in the Indian Penal Code or any other law. It is only a
rule of evidence recognised in Section 11 of the Evidence Act that facts
which are inconsistent with the fact in issue are relevant. Illustration (a)
given under the provision is worth reproducing in this context:

“The question is whether 4 committed a crime at Calcutta on a
certain date; the fact that on that date, 4 was at Lahore is
relevant.”

23. The Latin word alibi means “elsewhere” and that word is used for
convenience when an accused takes recourse to a defence line that when
the occurrence took place he was so far away from the place of
occurrence that it is extremely improbable that he would have
participated in the crime. Itis a basic law that in a criminal case, in which
the accused is alleged to have inflicted physical injury to another person,
the burden is on the prosecution to prove that the accused was present at
the scene and has participated in the crime. The burden would not be
lessened by the mere fact that the accused has adopted the defence of
alibi. The plea of the accused in such cases need be considered only
when the burden has been discharged by the prosecution satisfactorily.
But once the prosecution succeeds in discharging the burden it is
incumbent on the accused, who adopts the plea of alibi, to prove it with
absolute certainty so as to exclude the possibility of his presence at the
place of occurrence. When the presence of the accused at the scene of
occurrence has been established satisfactorily by the prosecution
through reliable evidence, normally the court would be slow to believe
any counter-evidence to the effect that he was elsewhere when the
occurrence happened. But if the evidence adduced by the accused is of
such a quality and of such a standard that the court may entertain some
reasonable doubt regarding his presence at the scene when the
occurrence took place, the accused would, no doubt, be entitled to the
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benefit of that reasonable doubt. For that purpose, it would be a sound
proposition to be laid down that, in such circumstances, the burden on
the accused is rather heavy. It follows, therefore, that strict proof is
required for establishing the plea of alibi. This Court has observed so on
earlier occasions (vide Dudh Nath Pandey v. State of U.P; State of
Maharashtrav. Narsingrao Gangaram Pimple.

161. Since, it has already been held that Poonam (D.W.1) and Neetu (D.W.2)
are unreliable and untrustworthy witnesses, therefore, it is held that the
respondent/accused has failed in discharging his burden to prove “plea of alibi”.

162. Thus, in view of the above mentioned discussion, this Court is of the
considered opinion, that the prosecution has succeeded in establishing the guilt of
the respondent/accused for offence under Section 366, 376-A, 302, 201 of I.P.C.
and under Section 5(L) read with Section 6 of POCSO Act and therefore, the
conviction of the respondent/accused by the Trial Court, for the above mentioned
offences is hereby affirmed.

Whether death sentenceis liable to be confirmed or not?

163. Itis submitted by the Counsel for the respondent/accused, that the case in
hand does not fall within the category of “rarest of rare” cases. It appears that
while committing rape, the respondent/accused might have gagged the mouth of
the deceased, so that she may not raise an alarm, which unfortunately resulted in
smothering. It is submitted that there is nothing on record to suggest that there is
no possibility of improvement on the part of the respondent/accused. The Trial
Court did not consider the aggravating and mitigating circumstances to decide the
question of sentence. It is further submitted that the Trial Court must have been
swayed by the public opinion, which cannot be approved.

164.  Per contra, the Counsel for the State supported the death sentence
awarded to the respondent/accused. It is submitted that the respondent/accused is
the cousin brother of the minor deceased aged about 8 years. By committing rape
on her, he has not only broken the brother and sister relationship but also sent a
wave of shivering in the Society because now even a small girl aged about 7-8
years is not secure in the Society and cannot live her childhood freely and without
any fear. Even the cousin brother has not hesitated in committing rape and
thereafter brutally murdering his cousin sister. It is further submitted that even
after committing rape, the respondent / accused did not show remorse and all the
time, was trying to project himself as an innocent person, by projecting to search
the minor deceased along with other residents of the village. It is submitted that
such persons are danger/threat to the Civilized Society, therefore, the Trial Court
has rightly awarded the death sentence.

165. Considered the submissions made by the Counsel for the parties.
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166.

First of all, this Court would like to find out as to whether a proper

opportunity of hearing was given to the respondent/accused on the question
sentence or not?

167.

Order sheet dated 8-5-2019 passed by the Trial Court reads as under :

8.05.2019 MR BT 3R A 0 F411 9 A9 ATeh SRSl |

JIRIYY FTST ToTTafer =1y STf¥ReT § el & U9r |afed
st 3M.4Y. e arferger |

gaRoT o 7 fraa 2 |

Aol § Ui gud § Sfhd HREAT SR el
Ty W "Ifyd, sxaeRa vd faifdd far war | Feirgar smRd
HAIST USTUfT B A&, DI ERT 366,376%,302 T 201 TAT &IRT 57
TEUfST RT 6 <ifiTh JURTET F dTcTdl BT FRET0T FfSAIH 2012 &
JRIY H uRTg SE-T 74T |

1. JIRMT ST YSTUfT Bl URT 366 HIG. 6 & 3RIY &
forg 10 99 (G 99) @ s HREN U4 2000 /— (]T IR
wUA) s A ST b ST g | srefeve & Afded @ gem
H ARG B 01 A8 (Th HAIE) BT ARG F3H HRMEN

AT ST |

2. IR AT UWafd & 9RT 376(P) weNe
ferfrd 2013 91® 2013 yHreE fafer 02 /04 /2013
(retel yHTa W) & IRIT 7 YJavs | S [haT S §
AR sUd U IR &l T A Bl o MdR dd dd
ACHIAT 91T, 519 d& & ST g 7 8 &Y | 39 e
Ig Sl fHaT ST & {6 gyevs &) ol &l fearad d9
T A a1 SU 94 d& b a S <l gRT S9!
gfte 9 B <) 9 |

3. JMRIYT HATST USTTafl ®F €RT 302 HI.E.H. & TR H
“YYTUS” W S T ST € 3R 39 folg SIRI &I TG
N GBIl SFTHR 99 db dSHIT WY, Sl db fb D)
] A &l 1T | 39 999 H I8 Sooid [l 9 2 b J_evs
RS S 2 I 2R R s A M e i e 2 S S M e o s el 2
Sod T §RT 59! Yfte 9 &x ol 9 |

4. JRIYT HAIST USITafl ®l ¢RT 201 HIL.E.H. & IRY &
forg o7 af (AT o) & HIH HRIEN Td 2000 / — (ST BOIR
wUA) srefds A ST b ST € | srefeve & afaey o g9
H RGN B 01 ATE (TP HATE) BT STfaRad M HRIE A




2208 In Reference (Suo Motu) Vs. Manoj (DB) LL.R.[2021IM.P.

168. From the above order sheet, it is clear that there 1s no mention of the fact
that after holding the respondent/accused guilty of offence under Sections 366,
376-A, 302,201 of I.P.C. and under Section 5(L) read with Section 6 of POCSO
Act, the further proceedings were deferred for hearing on the question of
sentence. Although from the judgment, it appears that the case was deferred for
hearing on the question of sentence.

169. In absence of any such observation in the order sheet, it appears that no
effective hearing was given to the respondent/accused on the question of
sentence. Further, in order to give an opportunity of effective hearing to the
accused, the Trial Court, must express its intentions to award Death Sentence, so
that the accused may also argue on the question of sentence in the light of
“Aggravating” and “Mitigating” Circumstances.

170.  Although the sentence was also imposed on the very same day, on which
the respondent/accused was held guilty, but there is no impediment in law in doing
0. The Supreme Court in the case of Mohd. Mannan v. State of Bihar, reported in
(2019) 16 SCC 584 has held asunder :

77. Imposition of death sentence on the same day after
pronouncement of the judgment and order of conviction may
not, in itself, vitiate the sentence, provided the convict is given a
meaningful and effective hearing on the question of sentence
under Section 235(2) CrPC with opportunity to bring on record
mitigating factors.

Ithas been further held in the case of Mohd. Mannan (Supra) that :

39. For effective hearing under Section 235(2) of the Code
of Criminal Procedure, the suggestion that the court intends to
impose death penalty should specifically be made to the
accused, to enable the accused to make an effective representation
against death sentence, by placing mitigating circumstances
before the Court. This has not been done. The trial court made
no attempt to elicit relevant facts. Nor did the trial court give any
opportunity to the petitioner the opportunity to file an affidavit
placing on record mitigating factors. As such the petitioner has
been denied an effective hearing.

The Supreme Court in the case of Dattatraya v. State of Maharashtra,
reported in (2020) 14 SCC 290 has held as under :

123. There can be no doubt that rape and murder of a 5- year-old
girl shocks the conscience. It is barbaric. There is, however, no
evidence to support the finding that the murder was pre-
meditated. The petitioner did not carry any weapon. The
possibility that the appellant-accused might not have realised



LL.R.[2021]M.P. In Reference (Suo Motu) Vs. Manoj (DB) 2209

that his act could lead to death cannot altogether be ruled out.
Moreover, the trial court has apparently not considered the
question of whether the crime is the rarest of rare crimes as
mandated by the Supreme Court in Bachan Singh.

124, In Rajendra Pralhadrao Wasnik v. State of Maharashtra
the Court commuted the death sentence, in a case of rape and
murder of a three-year-old child to life imprisonment, inter alia,
observing that the case did not fall in the category of the rarest of
therare.

125. As argued by the learned counsel appearing on behalf
of the petitioner, the High Court found the offence to be in the
category of the rarest of rare cases, having regard to the nature of
the offence and the age of the victim.

126. The counsel for the appellant-accused submitted that
the brutality of the crime and age of the victim was not ground
enough to inflict death sentence. The learned counsel submitted
that the petitioner had been convicted on circumstantial
evidence, based on faulty investigation.

127. However, as observed above, the forensic evidence
construed in the light of the evidence of PW 18, Asha, wife of
the appellant-accused, that the appellant-accused had confessed
to the crime to her, establishes the guilt of the appellant-accused
and death sentence can be imposed even where conviction is
based on circumstantial evidence, provided the case falls in the
category of the rarest of rare and there are no mitigating
circumstances and no possibility of reform or rehabilitation of
the convict.

128. On analogy of the reasoning in Rajendra Pralhadrao
Wasnik v. State of Maharashtra, this Court is constrained to
hold that this case does not fall in the category of the rarest of
rare cases. Moreover, the appellant-accused was not defended
effectively. The lawyer representing the appellant-accused only
pleaded not guilty, emphasising that there was no eyewitness to
the incident and sought leniency only on the ground of the age of
the appellant-accused which was 53 years.

129. The appellant-accused neither sought nor was given
the opportunity to file any affidavit placing on record relevant
mitigating circumstances. The legal assistance availed by the
appellant-accused was patently not satisfactory and he was not
accompanied by a social worker. No attempt was made to place
on record mitigating circumstances. No argument was advanced
to the effect that there was no similar case against the appellant-
accused. In the absence of any arguments, the trial court did not
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consider the question of whether the appellant-accused could be
reformed.

130. Considering the nature of the crime against a five-
year-old child, the trial court imposed the extreme penalty of
death without deciding the question of whether there was no
alternative to imposing death sentence on the appellant-
accused. There is no finding that in the absence of death
sentence, the appellant-accused would continue to be a threat to
the society. The question of whether the appellant-accused could
bereformed, had not at all been considered.

131. As held in Dagdu irrespective of whether these issues
were raised on behalf of the accused, the Court is obliged on its
own to elicit facts relevant to the question of existence of
mitigating circumstances. The Court made no attempt to elicit
any facts relevant to the sentence.

132. For effective hearing under Section 235(2) of the
Code of Criminal Procedure, the suggestion that the court
intends to impose death penalty should specifically be made to
the accused, to enable the accused to make an effective
representation against death sentence, by placing mitigating
circumstances before the Court. This has not been done. The
trial court made no attempt to elicit relevant facts, nor did the
trial court give any opportunity to the petitioner to file an
affidavit placing on record mitigating factors. As such the
petitioner has been denied an effective hearing.

133.  Contrary to the dictum of this Court, inter alia, in Dagdu
and Santa Singh the petitioner was not given a real, effective
and meaningful hearing on the question of sentence under
Section 235(2) CrPC. The death sentence imposed on the
petitioner is liable to be commuted to life imprisonment on this

ground.

(Underline supplied)

134.  There can be no doubt that the rape and murder of a five
years old child is absolutely heinous and barbaric, but as
observed above, it cannot be said to be in the category of rarest
ofrare cases.

(Underline supplied)

135.  In Mullav. State of U.P.,, this Court has affirmed that it is
open to the Court to prescribe the length of incarceration. This is
especially true in cases where death sentence has been replaced
by the life imprisonment. This Court observed: (SCC p. 538,
para 85)
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“85. ... The court should be free to determine the length
of imprisonment which will suffice the offence
committed.” (emphasis supplied)

136. Even though life imprisonment means imprisonment
for entire life, convicts are often granted reprieve and/or
remission of sentence after imprisonment of not less than 14
years. In this case, considering the heinous, revolting, abhorrent
and despicable nature of the crime committed by the appellant,
we feel that the appellant should undergo imprisonment for life,
till his natural death and no remission of sentence be granted to
him.

(Underline supplied)

137. For the above reasons, we are of the view that the
present appeals are one of such cases where we would be
justified in holding that confinement till natural life of the
appellant-accused shall fulfil the requisite criteria of punishment
considering the peculiar facts and circumstances of the present
case. Accordingly, the death sentence awarded by the trial court
is hereby modified to “life imprisonment” i.e. imprisonment for
the natural life of the appellant herein. The appeals are allowed
accordingly to the extent indicated above.

171. If the order sheet dated 8-5-2019 is considered, then it is clear that no
effective hearing on the question of sentence as required under Section 235(2) of
Cr.P.C. was given to the respondent/accused. No suggestion was given to the
respondent/accused, that the Trial Court is intending to award Death Sentence, so
as to give an opportunity to the respondent/accused to argue in the light of
“Aggravating” and “Mitigating” circumstances. Even the Trial Court has not
considered the “Mitigating” circumstances.

172. Under these circumstances, this Court finds it difficult to confirm the
Death Sentence awarded to the respondent/accused.

173. If the allegations, which have been found proved against the respondent/
accused are considered, then it is clear that not only he has violated the pious
relationship of brother and sister, but also committed rape on his 8 years old minor
cousin sister and also killed her. Thereafter, in order to project himself as an
innocent person, he was projecting that he is also trying to search for the deceased.

174.  The Supreme Court in the case of Dattatraya (Supra) after considering the
effect of non-grant of effective opportunity of hearing on the question of sentence
and in the case of Mohd. Mannan (Supra), has awarded Life Imprisonment till the
natural death.
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175. Therefore, the death sentence awarded by the Trial Court to the
respondent/accused is hereby commuted to Life Imprisonment till his natural
death. The respondent/accused shall not be entitled for any remission.

176. Before parting with this judgment, this Court would like to record its
appreciation for the assistance rendered by Shri Padam Singh and Shri Vijay Dutt
Sharma, Advocates, who tried their level best to point out each and every minor
discrepancy in the evidence of the prosecution in order to effectively put forward
the case of the respondent/ accused.

177.  With aforesaid modification in sentence, the judgment dated 8-5-2019
passed by Xth Additional Sessions Judge/Special Judge (POCSO Act), Gwalior
in Special Sessions Trial No.130/2017 is hereby affirmed.

178.  The respondent/accused/appellant in Cr.A. N0.4554/2019 namely Manoj
Prajapati, is in jail. He shall undergo the remaining jail sentence till his natural
death.

179. A copy of this Judgment be immediately sent to the respondent/
accused/Appellantin Cr.A. No0.4554/2019, Manoj Prajapati, free of cost.

180. The CRRFC No.8/2019 is answered accordingly and Cr.A. No0.4554/2019
is Partly Allowed to the extent mentioned above.

Order accordingly

I.L.R. [2021] M.P. 2212 (DB)
APPELLATE CRIMINAL
Before Mr. Justice Atul Sreedharan & Smt. Justice Sunita Yadav
CRA No. 660/2008 (Jabalpur) decided on 16 September, 2021

AMAR SINGH & ors. ...Appellants
Vs.
STATE OF M.P. ...Respondent

A. Penal Code (45 of 1860), Section 302 & 201 — Circumstantial
Evidence — Last Seen Theory, Seized Weapons & Motive of Crime —Held — Last
seen theory not proved — No blood found on seized weapons allegedly used
for murder — No cogent evidence to prove the motive of offence — When
prosecution is based on circumstantial evidence, motive behind crime
becomes important— Prosecution failed to prove each of the links in the chain
of circumstances or that the proved circumstances point unmistakably to the
guilt of accused — Conviction and sentence set aside — Appeal allowed.

(Paras 18, 20 & 23 to 28)
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@. QUS WIedT (1860 &7 45), €IIRT 302 201 — GRReIfaoT— wIeq —
3fas v 7@ Wi T RigTd, STeagal I g Yerel & 8q — AReiRa —
JfedT IR @ W &1 RagTa aifaa T8 — g1 & oy il wu 9 g
STIYLET I R G A8l YR AT — AURTE BT 2g, g 3 & forg 3Ig uad
a1 1 — 9 Ao uRRerfas= Aew wr srenfRa &, R & 98 &1
2q Ag@yyl 99 wrar 8 — 3rfraie, aRReIfaT @) e @) yds $9) a1 98
f Rig uRReafrT ARy &1 AT &1 geus wu 9 30@ &=l 2, o Nig
B H ABel V&l — SI9RfE Td qusTaer U — 3diel HoX |

B. Penal Code (45 of 1860), Section 302 & 201 — Circumstantial
Evidence — Scope — Held — There must be a chain of evidence so complete as
not to leave any reasonable ground for a conclusion consistent with the
innocence of accused and it must be such as to show that within all human
probability the act must have been done by accused — All links in the chain of
circumstances must be complete and should be proved through cogent
evidence. (Para9)

. QUS VIl (1860 &7 45), IIRT 302 201 — URReIfaoT— wHIeq —
agrfar — afirEiRa — e &Y s@en 59 ave qof 8- arfey ol & siftrgad
31 Feiftar & arer 9d fedl ey 2g oI Yfaagaa smar 721 sisdl sk
I vuT BT Afey foad g7 <Ria @ fe 9+ aadia Sareranst & Hiar 98
S, JMYFd g1 B fohar = @ — aRRerfoal o sjaar a1 af sfsai gof
g+ a1fay 3k aayel wien & wky Rig @1+ @nfev |

C. Criminal Trial — Standard of Proof — Held — Standard of proof
in a criminal trial is proof beyond reasonable doubt because the right to
personal liberty of a citizen can never be taken away by the standard of
preponderance of probability — Apex Court concluded that suspicion,
however strong, cannot take place oflegal proof. (Para23)

T, qIfds®w faarvr — wga &1 #e — AaffEiRa — cifvss
faarer 4 9qa &1 4Fe, fdagad e A R 9qd © Hifd gd arke @)
Afed wWaaar &1 ARSR, ARHATHIAT S Ydadl & S gRT HH SA1 181
ST Gdbdl — Hdl=d <arared 3 frsefa fear fe wig ar Rawn yaa 21, fafte
YA BT AT 8] o GabelT |

Casereferred:
(2012)9SCC257.

Devdatt Bhave, appeared as Amicus Curiae for the appellants.
Manhar Dixit, P.L. for the respondent/State.
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JUDGMENT

The Judgment of the Court was delivered by
SUNITA YADAV, J. :- As per letter No.06/Warrant-1/2021 dated 01.04.2021 of
Superintendent, Central Jail, Satna (M.P.), it appears that appellant no.1 Amar
Singh S/o0 Rambharose Singh has died during the pendency of this appeal on
30.04.2021. Therefore, this appeal so far it relates to appellant no.1 Amar Singh, is
abated.

2. Being aggrieved by the judgment and order dated 01.03.2008 passed in
Sessions Trial No.152/2004 and supplementary Sessions Trial No.75/2005 by the
learned First Additional Sessions Judge to the First Sessions Judge, Panna (M.P.)
by which appellants Amar Singh (since deceased), Halke, Raju (@ Rajaram and
Raju @ Baghela have been convicted for the offence punishable under Sections
302 and 201 of the Indian Penal Code and sentenced to undergo life imprisonment
and fine of Rs.50,000/- and rigorous imprisonment for two years and fine of
Rs.2000/- each, respectively, in default of payment of fine, the appellants were
directed to undergo additional rigorous imprisonment for 5 years under Section
302 of the Indian Penal Code and rigorous imprisonment for 2 months under
Section 201 of the Indian Penal Code, the present appeal has been filed by the
aforesaid appellants.

3. The prosecution case in nutshell is that on 21.06.2004, the SHO Devendra
Nagar District-Panna received an information that a beheaded dead body was
floating in Satna river below the Itwa bridge. It was also informed that a stone was
tied up with the body with the help of electric wires on the chest and a torn banyan
was wrapped around the chest and the head of the dead body was lying in the
nearby field of one Radhelal Kushwaha. After getting the information, the SHO
Devendra Nagar reached the spot and recorded a Dehati Naleshi. The said Dehati
Naleshi was sent to P.S. Devendra Nagar District-Panna, on the basis of which,
Marg No.17/04 as well as Crime No.85/04 was registered against the unknown
person. After preparing the inquest report/Panchnama, the body was sent for
postmortem. On 24.06.2004, one Sushil Bilthariya submitted an application to
SHO Devendra Nagar stating that his brother Ashok Bilthariya was missing from
the Ashram of Dunha Baba Amar Singh. In that application, it was further stated
that Halke Vishwakarma, Ashok Singh Thakur, Raju Dhimar, Mahesh Dhimar,
Bhushan Singh Thakur, Raju Kushwaha, Bablu Singh and Santosh Singh were
working in the Ashram of Dunha Baba along with Ashok Bilthariya. It was further
mentioned that the missing person Ashok Bilthariya along with Halke
Vishwakarma had come to the house of applicant Sushil at Champa on 16.06.2004
and after having meals in the night, both Halke and Ashok went to the Ashram of
Amar Singh.
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4. In the said application, it was also stated that on inquiring from Amar
Singh, Santosh Singh and Halke Vishwakarma, different versions were being
given by them. Subsequently, on 25.06.2004 another application was submitted
by Sushil Bilthariya to the SHO stating that the dead body found on 21.06.2004
might be that of his brother Ashok Bilthariya. Later on, the dead body was
identified by Prabhudayal (PW-4) Shri Kumar (PW-13) and Rajkumar Bilthariya
to be that of Ashok Bilthariya.

5. Further case of prosecution is that deceased Ashok Bilthariya was having
illicit relations with the niece of Baba Amar Singh on account of which he was
killed on 18.06.2004 and after beheading the body, the same was taken in a Jeep
bearing Registration No. MP 19-E/7384. The beheaded body was tied up along
with the stone with electric wires and was thrown in the river. The decapitated
head of the body was thrown in a field. During the course of investigation, clothes
of deceased along with weapons axe and farsa used for committing the crime
were seized at the instance of the accused persons. The seized articles were sent
for Forensic Examination.

6. After completion of investigation, charge sheet was filed against the
appellants/accused along with other co-accused persons. The trial Court framed
charge against the appellants and other co-accused persons which was denied by
them. At the time of filing of charge sheet, accused Bhushan Singh, Bablu @
Ravendra and Mahesh Dhimar were found to be absconding. During the course of
trial, two co-accused persons namely Bhushan and Bablu @ Ravendra were
arrested and a supplementary charge sheet was filed by the police. Thereafter,

both the trials were clubbed and a common judgment was pronounced on
01.03.2008.

7. The learned counsel for the appellants has submitted that the trial court
failed to consider that the prosecution could not prove the death of Ashok
Bilthariya as the identification of the dead body is not proved. The trial Court has
also failed to consider the origin of the blood group of the deceased which is said
to have been found with the seized articles. The chain of circumstances is broken
from the fact that the seizure of axe from co-accused Santosh Singh did not
contain any blood stains. He further submitted that the trial court has also failed to
consider that there is no material evidence to prove that the deceased was having
an illicit relation with the niece of Amar Singh. The motive is based on suspicion
which cannot take place of a positive proof. No motive has been attributed to the
present appellants.

8. On the other hand the learned counsel for the State argued that the
prosecution has successfully proved the chain of circumstances to connect the
appellants with the offence. Therefore, the impugned judgment convicting and
sentencing the appellants should be sustained.
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0. In the light of above arguments rendered by opposite parties, we have
carefully examined the prosecution evidence. The prosecution on its behalf
examined as many as 18 witnesses to prove its case. On perusal of the evidence
produced by the prosecution, it is clear that the present case is based on
circumstantial evidence. It is well settled law that where there is no direct evidence
against the accused and the prosecution rests its case on circumstantial evidence,
the inference of guilt can be justified only when all the incriminating facts and
circumstances are found to be incompatible with the innocence of the accused. In
other words, there must be a chain of evidence so complete as not to leave any
reasonable ground for a conclusion consistent with the innocence of the accused
and it must be such as to show that within all human probability the act must have
been done by the accused. All the links in the chain of circumstances must be
complete and should be proved through cogent evidence.

10.  Baori Bai (PW-7) and Braj Kishore (PW-8) are the witnesses who saw the
body of the deceased first. These witnesses have stated that after seeing the dead
body in the river, Chowkidar of the village was informed. Chowkidar Bukiya @
Shivbalak (PW-9) has deposed that after getting the information about the dead
body which was floating in the river, he informed the police of Devendra Nagar.
The police arrived and recovered the dead body and the decapitated head of the
body.

11. Vinod Sonkiya (PW-10), the then Tehsildar, has deposed that he got the
dead body identified by Prabhudayal (PW-4), Sushil Kumar (PW-12) and Shri
Kumar (PW-13). These witnesses have corroborated the statement of Vinod
Sonkiya (PW-10) and deposed that they had identified the body and found that the
dead body was that of Ashok Bilthariya. Nothing came out in the cross-
examinations of above witnesses which goes to the root of the prosecution story.
Hence, the argument of the defence counsel is not tenable that the identification of
the dead body is not proved.

12.  Dr. P. Shrivastava (PW-14) has conducted the postmortem on the body of
the deceased. According to the doctor, while examining the dead body, he found
an incised wound measuring 11cm x Scm x 11.5¢m round shaped on the back of
the neck. He further stated that because of this injury, the head got severed from
the torso. The injury was ante mortem and was caused by a sharp object. The death
was homicidal in nature and the injury was sufficient to cause the death. In the
light of the evidence as discussed above, it is proved that the body which was
found was that of Ashok. The death of Ashok was homicidal in nature and was
caused by some sharp edged weapon.

13.  The prosecution has relied upon following circumstances to link the
appellants with the crime;
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(1) Deceased Ashok was last seen with the accused/appellant Halke and both
the deceased and the accused/appellant Halke went to the Ashram of accused
Amar Singh.

(2)  The weapon used in the crime, the clothes and shoes of the deceased were
recovered at the instance of accused persons.

14.  The prosecution has produced Parvati (PW-3), Asharam (PW-5), Siyaram
(PW-6) and Sushil Kumar (PW-12) to prove that deceased Ashok was with
accused/appellant Halke when they saw the deceased for the last time.

15.  Parvati (PW-3), who is the sister of the deceased has stated that she had
two brothers. The deceased was her elder brother and Sushil (PW-12) is her
younger brother. Deceased Ashok worked in Dunha Baba Ashram. On 16" June,
his brother Ashok came to the house along with a Barhai (carpenter) and asked her
to cook food for them. She prepared the food and offered her brother to have it but
her brother refused saying that he would rather have his dinner at the Ashram of
Dunha Baba. Thereafter she packed the food in a polythene and handed it over to
her brother Ashok. After taking the food, her brother left the house and never
come back. During recording her court statement, this witness has identified the
accused Halke as the barhai (carpenter) who had visited her house with Ashok
that day.

16. Sushil Kumar (PW-12) has corroborated the statement of Parvati (PW-3),
who is his sister, and deposed that on 16.06.2004, he saw his brother Ashok for the
last time when he along with accused/appellant Halke Vishwakarma came to his
house. This witness has stated that he saw Ashok and Halke carrying their food.
Ashok and Halke left the house saying that they were going to the Ashram of
Dunha Baba. Next morning, he got to know that on the previous night his brother
Ashok had stayed in the house of Siyaram (PW-6). After that day, his brother
Ashok never returned.

17. Siyaram (PW-6) has testified that on 16" June, 2004 deceased Ashok and
accused/appellant Halke came to his house. Ashok asked him to fetch food and
when he expressed his inability, Ashok went to his own house and brought some
food. Halke and Ashok had their dinner in his house and slept in the same house.
Next morning, Halke and Ashok left his house saying that they were going
towards Dunha. After that, he had never seen Ashok.

18.  After going through the evidence of Parvati (PW-3), Siyaram (PW-6) and
Sushil Kumar (PW-12), it is clear that all the above witnesses had seen the
deceased Ashok with the accused/appellant Halke on 16" June, 2004 for the last
time. However, as per the prosecution case, on 18" June, 2004 Asharam (PW-5)
had taken the deceased Ashok on his tractor to the Ashram of Dunha which,
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according to the prosecution story, had been run by the accused Amar Singh.
Consequently, it is not proved that Parvati (PW-3), Siyaram (PW-6) and Sushil
Kumar (PW-12) had seen the deceased on 16.06.2004 for the last time because the
deceased Ashok was seen by PW-5 Asharam on 18.06.2004. Since Asharam
(PW-5) is the person who, according to the prosecution story, saw the deceased
Ashok on 18.06.2004 for the last time; therefore, the evidence of this witness is
very significant for the prosecution to prove the circumstance of last seen
together.

19.  PW-5 Asharam in his Court evidence has deposed that he used to drive the
tractor of accused/appellant Amar Singh. He doesn't know the employees, who
worked in the Ashram of Amar Singh. In the month of June, he went to Devendra
Nagar by his tractor. There were many passengers on his tractor. Deceased Ashok
was also traveling on his tractor. Deceased Ashok along with other passengers had
alighted at Devendra Nagar Square (Chauraha).

20.  Asharam (PW-5) has been declared as hostile by the prosecution. During
the cross-examination, this witness has not supported the case of prosecution that
the deceased Ashok had gone to the Ashram of Dunha on his tractor along with
appellant Halke. Consequently, the first circumstance, the prosecution has relied
upon, that the deceased was last seen with the appellant Halke and they both went
to the Ashram of Amar Singh is not proved.

21.  Inthe light of the above discussion, the finding of the trial Court that the
deceased Ashok was last seen on 16.06.2004 by the prosecution witnesses Parvati
(PW-3), Siyaram (PW-6) and Sushil Kumar (PW-12) is found to be contrary to the
evidence available on record.

22.  As per the prosecution story, the appellants Halke, Raju @ Rajaram and
Raju @ Baghela were the employees of the appellant Amar Singh (since
deceased) but no corroborative evidence like pay roll, service contracts, work
assigned to them etc. are produced by the prosecution to prove this fact. PW-5
Asharam who used to drive the tractor of accused/appellant Amar Singh has not
supported the prosecution story that the appellants Halke, Raju @ Rajaram and
Raju @ Baghela worked in the Ashram of Amar Singh. Therefore, it is not proved
that the present appellants Halke, Raju (@ Rajaram and Raju (@ Baghela worked in
the Ashram of Amar Singh as his employees and were under obligation to obey his
directions.

23. Seizure of incriminating articles at the instance of accused persons is the
second circumstance to connect the appellants with the crime. The prosecution
has produced Shri Kumar (PW-13) to the alleged recoveries at the instance of
accused persons. According to this witness, a piece of wire was seized before him
at the instance of accused Ashok Singh as per Ex.P/25. He further stated that in
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pursuance to the disclosure of Raju Dhimar, a lower of tracksuit was seized as per
Ex.P/27 and one spade along with a pickaxe were seized as per Ex.P/31 at the
instance of accused Raju @ Rajaram. It is evident from the perusal of the material
available on record and the seizure memos Ex.P/25, Ex.P/27 and Ex.P/31 that the
said articles were allegedly seized from the open place, spade and pickaxe were
seized from the open land of the Ashram and not from the temples of the Ashram.
As per PW-13 Shri Kumar, the Ashram is surrounded by the fields. All the places
surrounded by the Ashram are the places where anyone can have access and the
witnesses have also accepted that the seized articles are easily available in the
market. The articles seized were sent to the State Forensic Science Laboratory,
Sagar for the Serological test. The FSL report is Exhibit-P/67. A perusal of the said
report, reveals that no blood was found on the seized articles i.e spade, axe and
pickaxe allegedly used to commit the murder of Ashok. Therefore, from the
solitary circumstance of the alleged recovery of the articles as described above
does not prove the guilt of appellants without any other incriminating
circumstance to complete the chain. Standard of proof in a criminal trial is proof
beyond reasonable doubt because the right to personal liberty of a citizen can
never be taken away by the standard of preponderance of probability. In
Subramanian Swamy Vs. A.Raja (2012) 9 SCC 257 it was held that suspicion,
however strong, cannot take the place of legal proof.

24.  When the prosecution is based on circumstantial evidence, the motive
behind the crime becomes important. In this case, as per prosecution story, the
deceased Ashok had an illicit relationship with the niece of the accused/appellant
Amar Singh but the prosecution has failed to produce cogent evidence to prove
the motive as mentioned above. Parvati (PW-3) who is the sister of the deceased
Ashok, has stated that she was not aware of the fact that her brother Ashok was
beaten up because of his relationship with the niece of accused/appellant Amar
Singh.

25.  Sushil Kumar (PW-12) in his Court evidence at para 4 has stated that he
came to know that 10 to 15 days before the date of incident, accused/appellant
Amar Singh had beaten up Ashok because he had a doubt that Ashok was having
an affair with his niece. But when we compare his court statement with the police
statement, it reveals that there is an omission in his police statement on this fact
which shows that this witness has improvised his court statement. The evidence of
this witness on this point is also based on hearsay evidence and he has not even
disclosed the source of information about the alleged affair between the deceased
and the niece of Amar Singh. Therefore, his Court statement about the alleged
illicit relationship between the deceased Ashok and niece of Amar Singh being the
motive behind the crime is also not found to be trustworthy. Moreover the
appellant Amar Singh died during the pendency of this appeal and no motive has
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been attributed to the present appellants Halke, Raju @ Rajaram and Raju @
Baghela by the prosecution.

26.  The net result of the above discussion is that the prosecution has not been
able to prove each of the links in the chain of circumstances or that the proved
circumstances point unmistakably to the guilt of the appellants. Therefore, the

trial Court erred in convicting the appellants for the offence under Sections
302,201 of IPC.

27. Consequently, the impugned judgment of the trial Court and the order of
sentence are accordingly set aside. The appellants Halke, Raju @ Rajaram and
Raju @ Baghela are accordingly acquitted of the offences punishable under
Sections 302,201 of IPC.

28.  Resultantly, the appeal is allowed. The bail bonds and surety bonds of
appellants Halke, Raju (@ Rajaram and Raju (@ Baghela stand discharged.

29.  Before parting this case, we record our appreciation to Mr. Devdatt Bhave,
Advocate who has appeared as amicus curiae in this case and assisted this Court.

Appeal allowed
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