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Advocate — Duties towards Court — Held — Lawyer should act as an
Officer of Court and should not do anything which would erode his
credibility — Playing fraud on Court is certainly an unfair means which
cannot be ignored at any cost— Case laws discussed — Stern warning issued to
counsel. [Kamla @ Sarla Yadav (Smt.) Vs. State of M..P.] ...973

siferaqar — ~rarad & gfa sdeq - sitieiRa — sifraqar &1 =mareaa
3 AH & ®U F B BT ALY d1 AT B H T8 Hm Aty foraa
IgD fawaaigar 4 81 — [ ¥ $ue A1 FEd w0 4@ @ sgfaa
e g o feddl it owa wr s a@1 fear s aear — fAofas fafer
fadfad — #rSAd B B} AdTa- TR B T | (HHAT SB ARl ATcad (k)
fa. 9.9, 3<9) ...973

Chikitsa Shiksha Pravesh Niyam, M.P, 2018, Rule 12(8)(a) and
Constitution—Article 14 & 19(1)(g) — Admission Rules — Constitutional Validity
— Test of Proportionality — Held — Right to admit students which is a part of
management's right to occupation under Article 19(1)(g) of Constitution
stands defeated by Rule 12(8)(a) as it prevents them from filling up all the
seats in medical courses — Non-filling up all medical seats is detrimental to
public interest — Applying test of proportionality, the restriction imposed by
Rule 12(8)(a) is unreasonable and is violative of Article 14 and 19(1)(g) of
Constitution — Impugned order set aside — Appeals allowed. [Index Medical
College, Hospital & Research Centre Vs. State of M.P.] (S0O)...795

fafecar Rrar gader a4, 7.9, 2018, 449 12(8)@a) va wfaem7 —
BT 14 T 19(1)(g) — 93¥ 477 — Gdenfaa [Rferm=Iar — syguifasar &1
g¥egr — sifffaeifRa — faenfefay &1 uder <9 &1 Affer ot & dfem™ @
ITWT 19(1)(g) @ siaiia, Ydad & IUSHdPDT & JHR T Yo AT =,
12(8)(a) g1 fawa 81 WITaT @ FIfd 98 S fafecar ureasy # |+ el o1
=+ 4 faRa oxar 2 — i fafecar el &1 7 w1 o e fRa @ feag
BIM®R® & — ATUIISAT BT 90T dF] $3d gU. FRET 12(8)(a) &WRT
ARG fdem srgfdayaa @ aon Gfaem & g=8<T 14 9 19(1)(g) &1 Seaiad
BAT & — IMME YT AT IR — il AR | (TS AfSHd Pida, silkuca
vvs Rad d=x fa. 9.9, =) (SC)...795

Civil Services (General Conditions of Service) Rules, M.P.,, 1961, Rule 3
and State Administrative Services (Classification, Recruitment and Conditions
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of Service) Rules, M.P., 1975 — Applicability — Held — Rule 3 does not stricto
sensu provide that it shall only apply to a member of service but it rather
begins by providing that “the rule shall apply to every person who holds a
post or is a member of a service in the State” - Rules of 1975 would govern
conditions of service of members of M.P. State Administrative Services but
without prejudice to generality of 1961 Rules — Rule of 1961 shall continue to
apply except in so far as special provisions have been made in Rules of 1975 —
It continues to be applicable to those who hold a post. [Arun Parmar Vs. State
of M.P.] (FB)...822

Rifaer dar (dar & arm= ord) 99, 9.3, 1961, (97 3 v g
gamrafae dar (affevor, adf siv dar &1 7r1d) (99, 9.9, 1975 — gIigar -
AfffEiRT — W 3 $eik 91y A ¥7 Iuefa 8 oxar f& 98 sdd a1 &
SR Pl AN BT dfed 7 SUSTA Hd gY 3R il @ & “Frm, 9 uxds
fdd TR AR BRI 911 U U< gR0T {6 gU 2 AT 0T A U a1 ST 4eRI 877 —
1975 & 9, 9.9, yemafie 991 & ARl 31 991 i &I Wha s U=,
1961 & RN @) @ATISHar &1 yfdaa wu | yarfaa fHA a1 — 1961 &1
fFRaR oy grar 2, Ryarg 1975 & Al 3§ e 1 faeiy Sudel &1 siel @
Heg 2 — S9T@ g @R 8ar @9 S Ua ug grRer {6 2 | (3T R 3. A
9. SY) (FB)...822

Civil Services (General Conditions of Service) Rules, M.P,, 1961, Rule 8
& 12 and State Administrative Services (Classification, Recruitment and
Conditions of Service) Rules, M.P.,, 1975, Rule 13 & 23 — Seniority — Held —
Rule 23 of 1975 Rules specifically provides that seniority of persons
appointed to the service shall be regulated in accordance with provisions of
Rule 12 0of 1961 Rules — Thus, non consideration of Rule 13 of 1975 Rules by
the Full Bench (Dr. Masood Akhtar) would not make any material difference
— This Court considered and interpreted Rule 13 of 1975 Rules and came to
same conclusion as concluded by earlier Full Bench on harmonious
interpretation of Rule 12(1)(a) and Rule 12(1)(f) of 1961 Rules. [Arun
Parmar Vs. State of ML.P.] (FB)...822

Rifaer dar (dar &1 w4 o1d) (99, 9.5, 1961, (799 8 T 12 T W15
gerafae dar (affavor, adf siv dar &1 ord) (a9, 9.9, 1975, (99 13 723 —
gfgar — sfafseiRa — 1975 @ fFamt &1 w23 fafafds wu @ Sudfa
HRal @ & dar 4 Fygaa aafeaal @1 aRssan, 1961 @ Fawl & Ffw 12 @
Iudel & JgurR fafafia il — sra:, gl <aradis (S7. 49a srei?) gIRT 1975
@ ) &1 9 13 faar o 49 ford 9 9 918 artha® siar a2) M — 39
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ATy 3 1975 @ faHl @ W 13 &1 faar A foan iR fdfaa fear qen
1961 & =l & fraw 12(1)(a) 9 frt 12(1)(F) @ ww=gagef fd== w, 9w=
frrsps ux ugEr ot f& gdav gof <gradie g1 fssftfa faar wam o | (sreer
IR 4. 9.9. 7199) (FB)...822

Civil Services (General Conditions of Service) Rules, M.P, 1961, Rule
8(1) and State Administrative Services (Classification, Recruitment and
Conditions of Service) Rules, M.P,, 1975, Rule 13(1) — Probation Period —Held
— Rule 8(1) of 1961 Rules provide that a direct recruit shall ordinarily be
placed on probation as may be prescribed whereas Rule 13(1) of 1975 Rules
has specifically provided probation period of 2 years and it is this Rule which
would prevail so far as the initial period of probation is concerned — This
apart, there is no material difference between these two provisions under
different set of Rules, they both deal with the case of probation in the same
way. [Arun Parmar Vs. State of M.P.] (FB)...822

Rifaer dar (dar &1 arr=y o1d) (39, 9.9, 1961, 599 8(1) va W5
gamrafa® dar (affevor, adf siv dar &1 ord) a9, 9.9, 1975, (579 13(1) —
gRder srafer — aifaferiRa — 1961 & fFramt &1 foraw 8(1) Susfera oxar @ &
s Wl vt aral &1 areaRvra: gear fafka aRdar w @ o s9fe 1975 @
et &1 13(1) fafafdse wu 9 2 ad @1 aRAer srafsy Susfea sxar 2
IR g 9 Fraw 2 <1 Afrardy g oEi 9@ uRdar 3 sRkfre srafty o1 ddy
2 — 39 3rerar, =1 sl & w9 @ siavia 31 <1 SudEl & g »Is arfkas
R &Y, d 9T G wU A aRAET @ gHeT § Gefera 2 | (3reeT uwR 3 A
9. X15g) (FB)...822

Civil Services (General Conditions of Service) Rules, M.P, 1961, Rules
8(1), 8(7) & 12, State Administrative Services (Classification, Recruitment and
Conditions of Service) Rules, M.P, 1975, Rule 13(1) & 13(7) and Government
Servants (Temporary and Quasi-Permanent Service) Rules, M.P. 1960 —
Probationers — Departmental Examination — Calculation of Seniority —
Applicability of Rules — Held — Employee who is directly recruited u/R 8(1) of
1961 Rules or u/R 13(1) of 1975 Rules but is unable to qualify departmental
examination even within extended period of 3 years and yet not discharged
from service, his service conditions as per mandate of Rule 8(7) 0f 1961 Rules
or Rule 13(7) 0of 1975 Rules would then be governed by 1960 Rules — He shall
continue to be entitled to appear in departmental examination and upon
passing the same, shall be confirmed in service and would become member of
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service and would be assigned seniority below his batchmates who have
earlier qualified the examination — Once employee passed examination, he
would ceases to be subject to 1960 Rules and would be governed from that
stage onwards by 1961 Rules or 1975 Rules as the case may be — Full Bench
(Dr. Masood Akhtar) correctly answered the reference — No justification to
refer the matter to Larger Bench. [Arun Parmar Vs. State of M.P.](FB)...822

Rifaer war (dar &1 arar ord) a5, 9.9, 1961, (597 8(1), 8(7) T 12,
o gerrdfae dar (@ffever, wdl s dar a1 od) [Im 2.y, 1975, AW
13(1) T 13(7) va emaa1g das (el va werflaq dan) (99, 9.9, 1960 —
gRdlarefi — fawrfia gdter — afssar &1 7o — s &1 gaisgar —
IFfegiRT — A ot 1961 @ At @ a9 8(1) reraT 1975 @ st @
fraw 13(1) & siaefa Wi wielf gam @ fag faurfia udier &1 3 asf @) 9erll 13
afer & Hiar A sifdd s A srawel @ o sl a@ Aaiad Tl far 1,
a9 1961 @ st @ e 8(7) srerar 1975 @ fml & s 13(7) & sm=m
ITER IUD! AaT T, 1960 @ ol g1 enf¥a sifl — fawrfa ader o
SuRerd 81 @ foau Sl ghal O W@ S S8 Sodivf & R dar A
T3 fHaT SR ¢d 94T BT 95 997171 31 59 SHd 34 wrefl 49 aral @
M alRssar & s el wdar 1 gd ¥ afda fear @ — @ IR sda
74T Sfivf S wR 97 1960 & AT & 3 1) 2T 3R 99 uwH | It
g8 1961 & =l A1 1975 & s gRT wnfud gm, skt o g&vor 8 — gof
=mrAdis (7. aye ) = fder wdl ScRa fear — gge <Iradis &I arTe
R o1 @ fay @1 ~maifac 8 | (3T 'R 3. 9.9, 3<9) (FB)...822

Civil Services (General Conditions of Service) Rules, M.P, 1961, Rules
12(1)(a) & 12(1)(f) (Vide amendment of 1998) — Departmental Examination —
Seniority — Held — Unlike old Rule 12, new Rule 12 governs discretion of
appointing authority restricting its power to assign the lower seniority to
those who qualify departmental examination some time after expiry of
probation period but with a rider that he shall be assigned the bottom
seniority with his own batch but shall be placed above the direct recruits
from the subsequent batch — Amended Rule 12 categorically provides that
persons appointed as a result of earlier selection shall always rank senior to
those appointed as a result of subsequent selection. [Arun Parmar Vs. State
of ML.P.] (FB)...822
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Rifaer dar (dar & arrg ad) a9, 9.3, 1961, (37 12(1)a) a
12(1)(f)(@E 1998 &7 wener) — fAurfi gdtar — afssar — aififeiRa — gr=
w12 @ faudia, 71 M 12, FRIfSa aiter) & fadsTieer &1, uRdiar
Ay AT B1 S B 999 9 faania e sifda a3 aral &1 R
aRssdr ] @1 SE@! wfda M@ o3d gu, fia sar @ wg 349 SuRaT &
1y 6 IS4 U WA @ 99 B Frar @I @1 aRsear € SRl ey
gEaTdad! 49 | el 9l aral @ $uR @1 SR — "enifea R 12 ' w6y
A IuEfra oar @ b gdav au9 & uRvmieawy @ aafaaal 1 geardadf
I & IRVITHREGHY I 8iF a1dl | 9qd aRss I 277 | (3607 IRAR A
7.9, 3159) (FB)...822

Commercial Courts Act, 2015 (4 of 2016), Sections 4, 5 & 13 — See —
High Court of Madhya Pradesh Rules, 2008, Chapter IV, Rule 1(8) [Mold Tek
Packing Pvt. Ltd. (M/s) Vs. S.D. Containers] (DB)...945

qrforfoa s ~Irrery SIfSIfara9, 2015 (2016 BT 4), €TRTT 4, 5T 13 — @ —

7 G397 Iz 1Ty (199, 2008, =g IV, 599 1(8) (Wies <& dfbr yr.far.
@) fa. va s wa«d) (DB)...945

Constitution — Article 14 — See — Criminal Procedure Code, 1973,
Section 156(3) |Om Prakash Sharma Vs. State of M.P.] ...984

HIaETT — 313707 14 — }@ — U HIHAT ledl, 1973, €I%T 156(3) (31
gHTer vl fa. 9.9, I159) ...984

Constitution — Article 14 & 19(1)(g) — See — Chikitsa Shiksha Pravesh
Niyam, M.P, 2018, Rule 12(8)(a) [Index Medical College, Hospital & Research
Centre Vs. State of ML.P.] (SO)...795

HIaeT — S8 14 T 19(1)(@g) — @ — fafdcar Rrar yaer (a4, 9.9,
2018, 7T% 12(8)(a) (3sd4 Afshd Bia, efuca vre Rud A= f3. 7y
To) (SC)...795

Constitution — Article 226 — Custody of Children — Remedy — Held —
Apex Court concluded that in child custody matters, the ordinary remedy
lies wholly under the Hindu Minority and Guardianship Act or the Guardian
and Wards Act, as the case may be. [Jaya Chakravarti Vs. State of M.P.]

...901
HiagrT — srgweT 226 — qiaq® »I Sifaver — Syarw — AftEiRa —
Haiwa <araTerd 3 frsaftfa fear @ fo arae o) JIfRar & aral § oi=fl Rerfa
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Bl, HIERYT SUAR YU U ¥ g srurwaddr ik |xerdbal s an wes
3R yfeuren aiftforam & siaefa ffea 2 | (G awadt a7y wsa)  ...901

Constitution — Article 226 — Scrapping of Tender — Held — Introduction
of revised tender clauses by R-2 which are in variance with existing tender
clause issued by R-3 has made the entire process vulnerable — Decision to
scrap the entire tender/contract cannot be said to be arbitrary, unreasonable
or against public interest — Petition dismissed. [Krsnaa Diagnostics Pvt. Ltd.
Vs. State of M.P.] (DB)...878

e — srg=8T 226 — fAfasT @7 Heam — sfafEiRa — ueff &. 2
a1 yféra fifasT @l &1 yadw, ol f6 yaelf . 3 grr o) faerm fafaer
G 9 fir=ar wad €, 3 Gyl ufsear &) wer 941 fear @ — "yt Mfagr /wfaer
& FH HA o fafreaa & w9, syfaagaa sgar die fRa @ fawg 8
SISl &Hdl & — ATFAST AR | (G srAiRead u1. for. fa. 9.9, 7rsa)

(DB)...878

Constitution — Article 226 — Tender Clauses — Judicial Review — Scope —
Held — Although clause 17 provides that no reasons are required to be given
for invoking the said clause, it does not mean that without any reason or
justifiable reasons, powers under clause 17 can be invoked — Clause 17 does
not insulate the process and impugned order from judicial review. [Krsnaa
Diagnostics Pvt. Ltd. Vs. State of M.P.] (DB)...878

dlaerT — @8 226 — fAfdsr @ — =A% YafdeledT — T —
affeEiRa — Tef @s 17 a8 Sudfta ovar 2 6 fa @< &7 sadd o7 29
PIS HROT A D AT 18] &, sadT Is ef 7Y 2 b fa=i foredy oy &
ARRITd RN &, Ws 17 ® 3iavid fadl &1 raciq forar o1 Gwar 8 — S
17, gfspar qorm anefia sneer &1 =nfie gafdaie 9 gore 18 swar| (@wn
SRR gT. for. fa. 7.9, 3r59) (DB)...878

Constitution — Article 226 — Tender — Judicial Review — Scope &
Jurisdiction — Held — In Contractual matter, judicial review is permissible on
aspect of arbitrariness, unreasonableness and on the touchstone of
Wednesbury principle — Public interest is also essential element to be looked
into while exercising power of judicial review. [Krsnaa Diagnostics Pvt. Ltd.
Vs. State of ML.P.] (DB)...878

glaerT — sg#8T 226 — [fder — ~R% yafdalsT — ifia a
sferaTRRar — sififetRa — dfacerae anTe §, T HuE, sigfaayaadr & useq
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WR qAT IsIued) Rigia &) I W ufie gafdais sqaa 2 — ot fRa
I ATaeaP d@ @ o8 R =Rie gafderea 1 wfda &1 93T sxd 993 faar
o s =nfE | (Gwn srEAiReds gt fo. 3. 9.9, =) (DB)...878

Constitution — Article 226, Right to Fair Compensation and Transparency
in Land Acquisition, Rehabilitation and Resettlement Act (30 of 2013), Section
64 and National Highways Act (48 of 1956), Section 3G(5) — Alternate Remedy
— Judicial Review — Maintainability of Petition — Held — When a challenge to
an order is primarily on ground of jurisdiction and competence of authority,
Writ Court can entertain a writ petition under Article 226 of Constitution
exercising its power of judicial review, even if there is provision of appeal
provided in Statute — Petition maintainable. [Indrakala Agrawal (Smt.) Vs.
State of ML.P.] (DB)...916

GIAEmT — =BT 226, ¥ 3yui<, YaaraT v ga=dawergTd 4 3faa
gfasv 3V gyreeRfar &1 Siferee Siferfaaw (2013 &7 30), €T 64 VT Iy
IOTHTT SIS (1956 BT 48), €T 3G(5) — d&fedd SUaR — ~I®
gafdaiaT — Fifaar @1 glyefigar — e — 59 ¢ s &I gl
yreIfid wu A 3AfSreRar vd gifsrer) &) gemdr @ R ) 4 18 2, Re
AT, A& S A o1dicl T Iude Sudfea @ a9 fl, =nf¥e yafdaisa a1
D! AFFT BT YIRT HRd U WIS D 8T 226 & siavia Re ATfadr agor

B Dl @ — ATfaeT Uiy 8 | (S arrara (i) fa. 7.y =)
(DB)...916

Cooperative Societies Act, M.P. 1960 (17 of 1961), Section 48-AA & 50-
A — Conflict between Judgments — Held — Analysis of two Division Bench
judgments i.e. one in Brij Kumar Chanpuriya (W.P. No. 6913/2017) and
another in Anter Singh (W.A. No. 551/2019) which formed the basis of
present reference thus clearly shows that there was actually no conflict
between these two judgments. [Bhopal Cooperative Central Bank Maryadit
Bhopal Vs. State of M.P.] (FB)...854

TEHIN \Irgel SIfSf¥, 9.9, 1960 (1961 &T 17), €1IRT 48—AA T 50—-A
— fAufar 7 srafdvie - sififaaiRa — < @s ~madieY @ favfal o fazayor
It b g1 AR aYRAT (W.P. No. 6913/2017) a1 gax1 3R Riz (W.A.
No. 551/2019) =813 adwm= e &1 e fAfifa fear 2, 39 yoR W vy
A <orfar @ o arafas w®u @ 349 31 fofay @ fig Hig siafdRig 98) o
(ruTel dlmRfed e 9@ #aifea, Wura f3. 7.9, I159) (FB)...854
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Cooperative Societies Act, M.P. 1960 (17 of 1961), Section 48-AA & 50-
A— Principle of Natural Justice — Reasonable Opportunity of Hearing — Held —
Unlike Section 48-A A, Section 50-A does not specifically envisage for giving
reasonable opportunity of being heard to person who is sought to be
disqualified to continue as member of Board of Directors, but adherence to
principle of natural justice must be read into the statute as there is no clear
mandate to the contrary — Unless a statutory provision, either specifically or
by necessary implication excludes application of principle of natural justice,
requirement of providing reasonable opportunity of hearing before passing
an order having civil consequences, has to be read into a statute, be it an
administrative or quasi-judicial order. [Bhopal Cooperative Central Bank
Maryadit Bhopal Vs. State of M.P.] (FB)...854

EBINT Giargel 3ferfa4, 4.9, 1960 (1961 BT 17), €IIRT 48—AA T 50—A
— dafife =g &1 Rigia — gaig &1 Jfaagaa sqav — afEiRa — o=y
48—AA & faudia, aRT 50—A VO Afdd &1 g SF &1 YfFaygad saar o
<+t fafsifdse wu @ aRefeua 8 o3l o feys 918 & 9 @ wu d €+
Ye & fag farfEa far s =arer 13 8, wiq, & |, Safie = & Rigia
@1 Iufda ud) o ARy FAi e sus fauda #13 wuse amsm =18 @ — o9 a&
% & A Sudy, a1 ot fafafds wu @ sremar nawas fagar grT Aufife
g & fagia &) yarsyar suafsta 18 &var, Rifas aRems aret e &t
qIRd &)1 & qd gars 1 fdagad AaaR YT SR DI AUET Bl S q
UgT ST 912y, 918 98 Uemaf-id Imaer &1 3ierar Aifidded el | (WidTd
PIMRfed Gvd §& waffaq, wiure fa. 7.9, 7<9) (FB)...854

Cooperative Societies Act, M.P. 1960 (17 of 1961), Section 48-AA & 50-
A(2) proviso — Applicability — Held — Provisions of Section 48-A A to be applied
in both situation i.e. at the time of election (pre-election stage) or if any
person is disqualified after election (post election stage) — Proviso to Section
50-A(2) stipulates that an elected person shall cease to hold the office, if such
society commits default for any loan/advance, for a period exceeding 12
months, thus it would apply to post election stage. [Bhopal Cooperative
Central Bank Maryadit Bhopal Vs. State of M..P.] (FB)...854

el whargdt fefags, 7.4 1960 (1961 &T 17), €IRT 48—-AA T
50-A(2) yvg® — gaiegar — AfifEiRa — aRT 48—AA & SusHEl &I <Al
Rerfoat # @ fean s =nfey s, frafea & w3 (Faf=aaqd gea) an
afe ®i¥ aafeq fafas vwaq AR gar @ (Fafaa Swia gwa) — art
50—A (2) BT R A€ Hxal 2 & v faffaa aafea vears 98 @ afe
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Sdd GITs<l, 12 718 9 3Mfere &) afer & fore fedy o1 /3fra &1 aafasa
®IRT Bl B, 3ra: I8 Fafas SId UHA WR dR) e | (AT BIsmRfed
dgd §& waifeq, wMure fa. 7.9, 757) (FB)...854

Cooperative Societies Act, M.P. 1960 (17 of 1961), Section 50-A —
Removal of Director — Deemed Provision — Held — There cannot be an
automatic removal/disqualification of Director/member of Board of
Directors —Since Section 50-A cannot be held to be a deemed provision, there
cannot be deemed vacation of his seat in office of Board of Directors —
Competent authority after due application of mind would in any case be
required to give opportunity of hearing to member of Board of Directors,
pass a specific order for removing/unseating him from such office. [Bhopal
Cooperative Central Bank Maryadit Bhopal Vs. State of M.P.]  (FB)...854

TEHIN wharg <l Iferfa4, 7.9, 1960 (1961 &7 17), €IRT 50—-A — A< 91%
& ErAT AT — WHST AT 9use — AffeiRa — ffRwe @i @
fRe® /9w v+ A geran / FPRfEa 1 fear s aaar — gfe o=T 50—-A
B T AT SUSH 2] SEAT oI Ghdl, FRv® 91 & iy § Sqa! die
@ el ¥ Rfaa 98 281 gadt — vem T @ aRass & w6 SuahT
geard, feel ff yaeor A, feue 918 @ 9aw 31 918 &1 G <A, ™
Iqd g 9 gSM /USR] B3 vg faffdse e uiRa &7 @) smdar st |
(wraTel B3R A d I Auifeq, @iura 3. 7.9, 7<9) (FB)...854

Cooperative Societies Act, M.P. 1960 (17 of 1961), Section 50-A(3) —
Applicability — Held — Section 50-A(3) envisages a situation where
representative/delegate of society is debarred from voting, if he is in default
for a period exceeding 12 months to the society or any other society for any
loan/advance taken by him, thus it would apply to pre-election stage. [Bhopal
Cooperative Central Bank Maryadit Bhopal Vs. State of M.P.]  (FB)...854

WEHIN wlirgdl AfSfa9, 9.9 1960 (1961 T 17), €IRT 50—A(3) —
gaiogar — AffaeiRa — ot 50—A(3) e Y Rerfa uRefeua wrdl @ wist
ararsd @ gfafell / gargad (Sehiie) & aaee o 9 faafsfa fear ar 2,
Ife 98 SO gRT ferd M ol Zeor /31y @ fore S sl ar fasfl s
|TEel @ 12 W18 ¥ e rafyy 3g wafasa 7 2, ara: ¥ fafes gd ypa w®
ARL &1 | (AUl SR fed Age & waffea, wiurd fa. 7.9, wsa)

(FB)...854

Criminal Procedure Code, 1973 (2 of 1974), Section 20 — See —
Securitization and Reconstruction of Financial Assets and Enforcement of
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Security Interest (SARFAESI) Act (54 of 2002), Sections 14, 17 & 37 [Rachna
Mahawar Vs. The District Magistrate]| (DB)...908

QUE HiHgT Afedl, 1973 (1974 &7 2), €IRT 20 — @ — Al TRaal &1
glasgfaaver siiv gifeT aor gfasfar fea @1 yad+ (SARFAESI) sifeifrr
(2002 HT 54), €TRTY 14, 17 T 37 (¥a-1 W fa. g fsRgae afsrg ) (DB)...908

Criminal Procedure Code, 1973 (2 of 1974), Section 97 & 98 — Custody
of Minor Children — Illegal/Wrongful Confinement — Held — Children were in
custody of mother, a natural guardian, thus no reasons to believe that they
were under wrongful confinement or it amounts to an offence — On
application by father/husband, production of minor children (16 years)
through search warrant was uncalled for — Impugned order is absolute abuse
of process of Court, thus set aside — Petition allowed with cost of Rs. 25,000/-

to be paid by husband to petitioner wife. [Jaya Chakravarti Vs. State of M.P.]
...901

qUE UFHAT Aledl, 1973 (1974 BT 2), €IRT 97 T 98 — 3dIEH JIcAB] BT
3 — 31der /Gy gRvler — i eaiRa — sra®, af &) FRReT ¥ o, o
5 o Aufie W& 2, 3a: I8 faary o=+ 2q Sz SR T2l ¢ & 9 |qIy
gRRIE ¥ o) 3feraT I TP Ut ) Hife ¥ 3ar @ — far /ufd & smdes w),
darefl IRT & ATAH W AqIXD Al (16 aufA) B uer fear S sgfaa o
— Efid ey Yol ®u 4 _™TEd B ufhar &1 gRuAT @ — ATfadT
25000 /— . © A9 Afed dAoR ol f6 ufd gRT arh o= &1 e o | (S
ahad! fq. 7.9. 39) ...901

Criminal Procedure Code, 1973 (2 of 1974), Section 97 & 98 — Custody
of Minor Children — Principle of Natural Justice — Held — SDM did not issue
notice to petitioner/mother and called the children through police, recorded
their statement behind the back of petitioner without there being any cross-
examination etc. and passed the order — Principle of natural justice not
followed by Magistrate. [Jaya Chakravarti Vs. State of M.P.] ...901

QUS Fisar Gfedr, 1973 (1974 &7 2), €T 97 T 98 — 3[qUEH qIcidh] Bl
sifreer — Fafie =g &1 Rigra — siftifaaiRa — SuEs afsre e 9 ar=hy /=11
3l e o) 981 fbar aom yferd @ Aread 4 qrdsl &l g, ardl &1 9o
N8 far fedl gfa—udeavr sanfe @ S wo iffifaRaa fa qur e
qifd fear — afsrg e grT Aufife =g @ Rigia &1 uras =21 fear mar | (Srar
gshad! fa. 9.9, T<9) ...901
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Criminal Procedure Code, 1973 (2 of 1974), Section 97 & 98 — Custody
of Minor Children — Statement of Child — Effect — While recording of
statements, children stated their willingness to live with father — Allegation of
cruelty against mother are vague in nature, no specific instances quoted in
their statements about ill-treatment by mother — Children spent most of their
time with mother and sometimes do not like the strictness/control of mother,
but that cannot be termed as an offence or illegal confinement — Father
directed not to force children to live with him, they are free to live with their
mother. [Jaya Chakravarti Vs. State of ML.P.] ...901

qUE UHIT Aledl, 1973 (1974 BT 2), €IRT 97 T 98 — 3AIEH JcAB] BT
3IFNET — Jlcidh & BT — JHIT — B ATAFIRTT B 9, d1eddl 3 U=
far & 11 381 &1 3981 918 — 71 @ fIvg HIAT B BT IRUT WHY B
2, ST® HUAl 9 A D gRT gAaeR &1 diy fAfafds Iy sofya 7
foar T @ — IraAd! A 9T ARBII GHA 7 B Gre fyarar 2 3R dH—FH
7T @1 il / =T uRig 921 Srdr fdd S US 3MURTE 30T de uRRIY
TS dar ot dabdr — far &1 feRra fear a7 f 98 qraa! &) 39+ 9rer e
@ forg faaer 7 o, 3 Aol 91 & A ¥E1 @ forg \Wa= 2 | (ST Fshaddf fa. 7.y
) ...901

Criminal Procedure Code, 1973 (2 of 1974), Section 98 — Custody of
Minor Male Children — Jurisdiction of Sub-Divisional Magistrate — Held —
Provision of Section 98 Cr.P.C. does not apply because it deals with a woman
or female child below age of 18 years whereas respondent No. 5 and
respondent No. 6 are male children — Impugned order is per se illegal and
without jurisdiction. [Jaya Chakravarti Vs. State of M.P.] ...901

QUS GiHAT Aledl, 1973 (1974 &7 2), €IIRT 98 — JTIEDH Jlcid Bl IARET
— SyEe Fforeg e & siferaRar — afafeilRa — €99, &) oRT 98 & Sudy
AL &Y B1d T s I 18 adf @ &9 My Y v AfXa srerar aifereT @ defea
2 oafe gueff & 5 9 yuef &, 6 9Te® & — AT Qe UA Iy A Ay B
3R fa=1m SrferaTiRar &1 2 | (SrT Fshad! fa. 9.y, W) ...901

Criminal Procedure Code, 1973 (2 0f 1974), Sections 154, 156(3), 200 &
482 — Police failed to register cognizable offence of theft — Applicant filed
application u/S 156(3) alongwith a complaint u/S 200 Cr.P.C. — Magistrate
called for police report and kept complaint case u/S 200 Cr.P.C. in abeyance
as unregistered — Several opportunities sought by police to submit report —



15 INDEX

Neither FIR was registered nor police report was filed — Guiding principle
laid down on cases of simultaneous filing of application u/S 156(3) and
complaint u/S 200 Cr.P.C. - Magistrate directed to proceed accordingly. [Om
Prakash Sharma Vs. State of M.P.] ...984

QUS HfHar dfedl, 1973 (1974 &7 2), €TV 154, 156(3), 200 T 482 —
gferss, 9 &1 €99 IruRTe UShiag &3 § fAwd & — 3MdSad 7 9RT 200 €.9.
. @ Iiavia uRare & \I—AI 9RT 156(3) & 3idvia 3Mdad y¥qd fHar —
Aforeg € A gferd ufded gerarar ik gRT 200 §.9.9. & 3idifd ufkare y&ror
&1 IuShiag Reafa & yrefra @ — yfidss yvga &9 ?g yfera g1 &%
ATER A8 T — A dI Y21 a1 yfdgd usliag far am 7 €1 gfers ufadga
I AT IRT AT — GRT 156(3) & AV IATAS TAT €RT 200 T.YH. D Aavid
gRare @ T a1 gEgfa & 9o W) arieis Rigia aiftrefra fear & —
ARTES T &l IR dRIAE &)1 & forg FRRm fear ) (o yerer et
fa. 9.9, <9) ...984

Criminal Procedure Code, 1973 (2 of 1974), Sections 156, 157 & 173
and Penal Code (45 of 1860), Section 304-B & 498-A/34 — Delay in
Investigation — Duties of Investigation Officer — Held — Police authorities on
receipt of information of cognizable offence has to conclude investigation
without any delay and submit report to concerned Magistrate — They are
duty bound to follow prescribed procedure without any undue delay — FIR
registered on 30.01.2021 and investigation not completed yet — Authorities
directed to conclude investigation and produce report before Magistrate at
the earliest— Petition disposed. [Indal Singh Vs. State of M.P.] ...890

QUE Hi T Wfedl, 1973 (1974 &1 2), €IRTV 156, 157 T 173 U9 qUs dledl
(1860 ®T 45), £TIRT 304—B T 498—A/34 — 3399 7 faciq — =497 JfTBNT &
FHdeg — iR — gfera UG B G STURTE B TSR U1 81+
R 91 fH<fY facia @ =a9vr g1 ST 19T 94T Hefera A € &1 yfad<s
UG BT 1T — 4 31 fooely srgfaa faeis & fafxa uftsar &1 ureq &+ 2g
Hdd gRT ATHE © — QAT 30.01.2021 Bl Y2H AT yfdd<s ol foar wam
IR 37+ a@ avor gof T8 g @ — UTFRIBTITOT B SIS0 WIS B a1
sfrarfasiia afide @ ue yfddea uysga &3 e el fear war —
it fFRTed | (e e fa. 9.9, 71s3) ...890

Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) — Calling
Report from Police & Registration of FIR — Held — On application u/S 156(3),
whenever Magistrate seeks report from police station, it necessarily means
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that if application reveals commission of cognizable offence and no offence is
yet registered, then police is obliged to register offence and thereafter submit
report — In such case, direction to register cognizable offence ought to be
treated to be implicit in order to Magistrate calling for report. [Om Prakash
Sharma Vs. State of M.P.] ...984

qUs giFar dfedr, 1973 (1974 &7 2), €RT 156(3) — Ylorer & yfade7
AGTT g g YT 9fadeT &1 yollgg dear — affEiRa — R 156(3) @&
Jfaefd e W o Y Aalrg e yfera o™ | ufvdss &Y 7 &var 2, saar
ATTIH ©U A Iz A 2 o afT rdeT F A7 ruRTer HIRT 841 ydhe ghar @
3R 3r+fl T BIS AT USliag 21 fHAT 74T 2, 9 gferd, ruxmer usiiag a3+
@ forg vd dcazarg gfidss U &34 @ fIU qrea @ — U1 UaRoT °, 69
AU Uoligg He &I fAeer, A e & yiidsd gaaq @ ey # faaféa
BT W ST A1fR | (3N gorer et fa. 9.9, wrsa) ...984

Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) — Delay in
Investigation — Remedy — Held — In case of delay/improper investigation,
petitioner is having remedy to approach concerning Magistrate u/S 156(3) by
filing appropriate application — Petitioner praying arrest of accused persons
and providing him protection as he is a witness — Such relief cannot be
granted to petitioner — He may file application before concerning
Magistrate. [Indal Singh Vs. State of ML.P.] ...890

qUE ¥iHAT Tledr, 1973 (1974 &T 2), €177 156(3) — 3399 H faciq —
|y — AfffEiRa — fadq /agfaa svor & yaRor A, Irdl & 9 oRT
156(3) @ Sidvia WYfaa IdeT URId HR Hefa Afige & wHE S Bl
IUAR 8 — AT IPgFaTer Y ARuard qon gfe 98 e weh 2 aa: s9@
HREOT Y fhd S Bg UTed=T &R J@1 & — I B Sad AJAIY Y e
far ST Adar — 98 A9fa AT & JHe AT UK HR APl & | (SSa
g fa. 7.9, wrs3) ...890

Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) — Investigation
—Role/Duty of Magistrate — Scope —Held — Magistrate vested with limited role
of supervision, to be sparingly exercised on occasion where police either fails
to register FIR or conducts investigation in improper manner — It is
incumbent upon Magistrate u/S 156(3) to not only direct for registration of
cognizable offence wherever it is found to be not registered by police but also
to ensure that investigation is fair, expeditious and without prejudice. [Om
Prakash Sharma Vs. State of M.P.] ...984
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qUE HiHgT dfedl, 1973 (1974 &7 2), €IRT 156(3) — 34T — Aforeg € &1
qe1/ wdag — @it - afgiRa — afg e o wiager a) e R
ffea @ e gaT Sawar 9§ U9 IauR U ST ST @ Siel Yford a1 at yerd
T gferded yolidg &1 4 fave 8l @ A1 Agfad <7 4 ravor ganferd
Al 8 — &RT 156(3) @ iaid, AvRg e @ forv gg fard 2 o 57 daa a9y
IURTE Bl USlidg - & oy PR &1, sei w21 1 9 gfery grRT usfiag =
T ST U R @ dfed g7 gRkaa o3 A1 2 & srawor, frsge, efgar 4
14 fa1 gatus & 2 | (3119 yarer wrT fa. 7.9, 3159) ...984

Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) — Word
“May”—Held — Use of expression “may” reveals the intention of legislature to
vest discretionary power upon Magistrate to either direct for investigation or
to refuse from doing so. [Om Prakash Sharma Vs. State of M.P.] ...984

qUS Hipgr wfedr, 1973 (1974 &7 2), €I%T 156(3) — 95 “Hdbdal 8 —
afifeiRa — fraafda “wear 2 &1 ga, g e @R, a1 ab 4T 8
e f¥Ta &= 3rerar T B 0 74T A Y ddfed wfed fAfea o3 &1 fagm=

HSd BT 3R YHe ST = | (AT Y1 TR fa. 7.9, 159) ...984

Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) and
Constitution — Article 14 — Investigation — Delay & Uncertainty — Held — On
being asked by Magistrate to submit report, if police delays the investigation,
it ultimately leads to arbitrariness in functioning of State which directly
offends Article 14 of Constitution — Right of victim to seek justice cannot be
sacrificed at the alter of omissions, commissions and inaction of investigating
agency. [Om Prakash Sharma Vs. State of M..P.] ...984

qUS HIHAT Aledl, 1973 (1974 &T 2), €IRT 156(3) V9 GIAETT — 8T
14 — 499 — [derq g sifRzaar- aififaiRa — iR e g1 ufdds uwga
B @ foIg 2 oIF W AfE gferd sawer 3 facdiq &<l 2, Iz ifow wu 4 s
@ Hl H MU B IR o WAl 2 Sl 9cdel w9 4 Gfaen & J=0q 14 &1
Jedi T BRI & — 1 dred & Nfsa & AfaR @1 9fd, sravor ¢t &
<ral, ol e fAfpadar &1 ad) ur 9@ & 9 "adl | (@9 g i fa. 9.
) ...984

Criminal Procedure Code, 1973 (2 0of 1974), Sections 156(3), 167 & 173
— Conclusion of Investigation — Reasonable Time — Held — If not in express
term but impliedly it can be gathered that law-makers prescribed a
maximum period of 60/90 days within which police is expected to complete
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investigation starting from stage of Section 154 to Section 169 or Section 173
Cr.P.C.[Om Prakash Sharma Vs. State of M..P.] ...984

qUE JfHAT Afedl, 1973 (1974 &7 2), RTY 156(3), 167 T 173 — =3GIT
@ warfa — gfeagaa auay — afafaiRa — afe v 7 siftrerea a8 2 fog
faaféra wu & a8 9= o 9aar @ e fafsy 99 aral 9 iferean srafer 6o /90
fe=1 @1 fafga & @ foras Hiar gfera @ oRT 154 & 94 9 3RA 8l g ORI
169 AT EIRT 173 A, J=A9VT Yuf fHar Sir=r arfara @ | (3 garer et fa. w1y
) ...984

Criminal Procedure Code, 1973 (2 0f 1974), Sections 156(3), 200 & 210
— Non-Registration of Cognizable Offence or Improper/Delayed Investigation
— Duties & Functions of Magistrate — Held — In case police fails to submit
report within 60/90 days or any longer period of time statutorily prescribed,
Magistrate shall proceed with complaint u/S 200 Cr.P.C. in accordance with
Chapter XV & XVI Cr.P.C. notwithstanding the bar u/S 210 Cr.P.C. -
Factors to be considered, enumerated — Guidelines laid down. [Om Prakash
Sharma Vs. State of M.P.] ...984

qUE UIHAT Gledr, 1973 (1974 &7 2), €IRTY 156(3), 200 T 210 — WG
3TYNTET Bl Goflag = [&97 ST 471 sigfad / faefaad sayvr — aforege & ddeq
g &1 - siffEiRa — gfera @ 60 /90 a7 a1 ST wu 4 fafea fad st
At & AR frd s UEdd &3 § B Bl B ;T H, AR € HRT 200 <.
9.4, & Aaiid uRars d, gRT 210 €Y. & A d Iui4 sid gy I, =A™ XV
9 XVI 99, & AR § SrRIarel & — far 4 fag 9 ard R

gfra fd A — feenfader siftrafora fed 1 | (3w yarer et fa. w9, wr=w)
...984

Criminal Procedure Code, 1973 (2 of 1974), Section 439 and Penal
Code (45 0f 1860), Sections 304-B, 498-A & 34— Suppression of Material Fact—
Effect — Held — Applicant tried to obtain bail order by deliberately
suppressing the factum of dismissal of SLP by Supreme Court — Counsel was
aware of said fact thus it is not a bonafide mistake — Act of counsel is glaring
example of unfair means — Application dismissed with cost of Rs. 5000/-.
[Kamla @ Sarla Yadav (Smt.) Vs. State of M.P.] ...973

QUS UlHAT Hiedl, 1973 (1974 &7 2), €IIRT 439 VG qU€ Wledl (1860 &1
45), €TIVTY 304—B, 498—A T 34 — difcas a2 &1 oy — garq - afafaaiRa
— TP 7 Gl wa AT g7 a2y goirora arfaaT (TH.ve. ) &) @rfRsh &
q2g Bl SIFYIHR fBUTd U STHIAA AR UTW HRA T 9A (AT — HrSdd
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Pl IWRIGd d2F DI AR 2ff 37a: I8 b AHIAD Tl T8l & — Predd Bl
Hcd IFfad ArE BT W IETER & — 5000/ — . d g Ai¥d ATdET
it | (el B ARl arad (sfiwed) fa. 7.9, w59) ...973

Evidence Act (1 of 1872), Section 32 — Oral Dying Declaration —
Corroboration — Held — Oral dying declaration can be sole basis for holding
appellants guilty — If dying declaration is suspicious, then corroboration is
required, it is not essential if declaration is truthful and voluntary —
Requirement of doctor's endorsement as to mental fitness of deceased is
merely a rule of prudence — No straight jacket formula that in every case,
declaration must be corroborated and mental state of deceased be certified

by doctor. [Kuldeep Choudhary @ Kuldeep Yadav Vs. State of M.P.]
(DB)...953

a1 S (1872 @7 1), &I%T 32 — HIG® GG Bifeidr T — Hyftc
- affreiRa — srdiereffror &1 <Y sevm @ fav @ifae ggaifas s
UHHTH IR &l Hdhdl & — Afe JYDITAd HAT aglus @ a9 dyfie safda
2, U8 AMaTS 8] I B I ¢d WYl & — Jas o) a-Rie waefar &
IR ¥ fafecas & goiad 31 3Uar 913 UHT &1 U R 8 — dis MiEa 43
T8l f AP BT ¥, s o) dYfe gl arfey va afecas gr1 yae &1
At Reafd yaifdra g arfey | (Fadiu e S» fediu aqq fa. 9.9
) (DB)...953

Evidence Act (1 of 1872), Section 32(1) — Oral Dying Declaration —
Nature of Injuries & Cause of Death — Held — If statement of deceased relates
to cause of his death, it was admissible in evidence u/S 32(1) of the Act — In
instant case, dying declaration is within purview of Section 32(1) of Evidence
Act. [Kuldeep Choudhary @ Kuldeep Yadav Vs. State of M.P.]  (DB)...953

a1 SIS (1872 @7 1), €1RT 32(1) — AIRa® gy Pilcid &7 — alel
T ¥W%Y 9 g BT S0 — ARG — AfT Ja& &1 $oF DT I >
SR A4S 2, 98 AW ) arT 32(1) @ fasia wed # TEY AT —
JAHT ISRV H, YDA S, Hied Afef-raa &) arr 32(1) 1 aRkfr &
HIaR @ | ({erdIy dleR’] I® Geraly A1ed fa. 7.9, T) (DB)...953

Evidence Act (1 0f 1872), Section 45 — See — Penal Code, 1860, Sections
302, 201, 147 & 149 |Kuldeep Choudhary @ Kuldeep Yadav Vs. State of
M.P.] (DB)...953

T1eq eI (1872 &1 1), €IRT 45 — @@ — TUE Wfedl, 1860, £RT¢
302, 201, 147 T 149 (AT FleR) IB FA<IY ATq f3. 9.9, 359)  (DB)...953
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Evidence Act (1 0of 1872), Section 65 — Secondary Evidence — Photocopy
of Document — Held — A photocopy can be treated as secondary evidence
provided one of the clauses/conditions of Section 65 are satisfied — In absence
thereof, a photocopy cannot be treated as secondary evidence. [Kuldeep
Choudhary @ Kuldeep Yadav Vs. State of ML.P.] (DB)...953

e fEIfIT (1872 &7 1), €%T 65 — fad® wrey — qwdrdol &1
srargfa - afafeiRa — e sramfa 1 fgdae dea © wu A 9@ <1 a6ar
2 uq uE f& arT 65 ® @l /wal § 4 e @) Gqfie 8 — gua) srqularfa 4,
U BRI &1 fgdiaes e 98] 41 S 9&dr | (faeiy die’l 8% Gaa
154 4. 1.9, 7r9) (DB)...953

Government Servants (Temporary and Quasi-Permanent Service)
Rules, M.P. 1960 — See — Civil Services (General Conditions of Service) Rules,
M.P, 1961, Rules 8(1), 8(7) & 12 | Arun Parmar Vs. State of M.P.] (FB)...822

s dad (et va werrflaq dar) (¥4, 9.9 1960 — /@ —
Rifaer dar (dar &1 a4 o1d) (a9, 9.3, 1961, (799 8(1), 8(7) @ 12 (JI®VI
TR 4. 9.9, 3199) (FB)...822

High Court of Madhya Pradesh Rules, 2008, Chapter 1V, Rule 1(8),
Commercial Courts Act, 2015 (4 of 2016), Sections 4, 5 & 13 & Letters Patent,
Clause 9 — Trial of Civil Suit — Jurisdiction of Court — Held — High Court of
M.P. does not exercise ordinary original civil jurisdiction — Civil Suit cannot
be tried by Commercial Division of High Court as the same has not been
constituted in High Court of M.P. - Commercial Appellate Division, which is
in existence in M.P. High Court, being an appellate forum also cannot try the
civil suit — Civil suit can only be tried under clause 9 of Letters Patent r/w
Rule 1(8) of Chapter V of M.P. High Court Rules 2008 — Registry directed to
list before appropriate Single Bench. [Mold Tek Packing Pvt. Ltd. (M/s) Vs.
S.D. Containers] (DB)...945

7 G I Sz ATy 7194, 2008, AT 1V, 99 1(8), qrforfoas
AT SITEIfIIH, 2015 (2016 &7 4), €IRTY 4, 5 T 13 9 dlcd Yec, @< 9 —
Rifaer are &1 faarr — =rarera &1 sifereRar— afifagiRa — Swa =T,
7Y, ArERel Yo Rifad siftrerRar &1 g 981 sxar — Rifad ar &1 faarer
Iod ATAd & Ifad ganT gRT 81 f&ar o1 dear |ife 7.9, S=
AT W Iad dl fead 121 foar ar @ — arftrfisas arfier ywmT -t fs 7.y,
ST ATy # ARaaw™= 2, U rdie =Imarery g1 @ A1d 98 H fufae are
&1 faarer 98 &) Gear — Rifad a1g &1 fqaRe @9 ded 9 @ G 9
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Weufsd 9.9, S =ararerd a9 2008 @ =A@ V @ 9% 1(8) & iasia fean
ST 9&dl @ — 9fad (ahd <ardic @ @99 fore o34 @ fag IRl &1
fefRa fear | (\ies S@ AfpT urfa (7)) 4. o ¥¢=f)  (DB)...945

Interpretation of Statutes — General Act & Special Act— Effect —Held —
If a provision of Special Act is inconsistent with provision of General Act,

provision of Special Act will override the provision of General Act. [Ganesh
Vs. Smt. Indu Bai] ...928

&I &1 fAdaT — arEneor g g ey sifefaaa — gwara —
sffaeiRa — afe fa9y sifefay &1 +18 Susy, rerer fef s © Sudy &
rer 4 2, faey aiftrfer &1 Susy, dremRer siftrfes @ Sudy W R
B | (roter fa. sferht 55 91%) ...928

Interpretation of Statutes — Rule of Harmonious Construction — Held —
While interpreting a statute, different parts of a section or the rule have to be
harmoniously constructed so as to give effect to the purpose and intention of
legislature. [Arun Parmar Vs. State of ML.P.] (FB)...822

SIAl &7 [daT — Ga=aqyvl sreif<aa &7 (7% — afafeaiRa — s
®1 frdaa s 99, ¢ gR1 A1 s & =1 el &1 gaaagel s
AT ARy a9 & faam—vsd & g9+ ua e &1 ywaefia fean s
qAD | (36T AR fa. 9.9, <) (FB)...822

Judicial Discipline — Held — STAT shockingly refused to rely on
judgments of High Court on ground that same were unreported judgments —
It has given a complete go bye to Judicial Discipline in making distinction in
unreported and reported judgments — Such observation is contrary to law.
[Shreeram Sharma Vs. State of M.P.] ...932

~1f3% srgemaT — affirEiRa — sa aRaed ardia siftravor 3 dfer
qTel ®U A S AT & fofal o) fazarg o33 9 39 3R R SR fhar 2
f& Saa fota syaiRia fAofa o — sa= g a iR sueRRma favfar # siax
B H RS JTIAEA Bl G a'E Jdewl (a1 & — Saa wuevr fafer &
gfaaed 2 | (sfikr et f3. 9.9, =) ...932

Juvenile Justice (Care and Protection of Children) Act (56 of 2000),

Section 20— See— Penal Code, 1860, Section 302/34 [Devilal Vs. State of M.P.]
(SC)...806

&Y I (qTard] 1 /@R 371V Wvervy) eI (2000 HT 56), TRT
20 — 3@ — qUS Wladl, 1860, £TIRT 302 /34 (ddtertal fa. 7.9, 5a)  (SC)...806
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Juvenile Justice (Care and Protection of Children) Act, 2015 (2 of
2016), Section 12(1) — Bail — Exception — Held — Bail cannot be claimed as a
matter of right and cannot be granted to a juvenile without considering
gravity of offence and nature of crime. [Vikas Vs. State of M.P.] ...966

&Y =1 (q1ara] & /@R 31V weervn) iferfIH, 2015 (2016 &7 2),
&RT 12(1) — A1 — 39aie — AfafaiRa — S9Fd 2q ARSR wWwy qrar
& fHar S aHar aAT JURTE B THRAT AR JWRY B ey R AR fed
9911 @ fHenx &) S9Ea U< 181 @) oI aadt | (faer fa. 7.9, 359)  ...966

Juvenile Justice (Care and Protection of Children) Act, 2015 (2 of
2016), Section 12(1) — Bail — Heinous Crime — Applicant, aged 17 years
murdered his father, mother and brother for money — Held — Offence is
heinous in nature which shakes the conscience of society, infact a threat to
society — No guardian of applicant to take care of him thus every possibility
for him to get associated with hardcore criminals — Release of applicant on
bail would defeat the “ends of justice” — Revision dismissed. [Vikas Vs. State
of ML.P.] ...966

f&env =g (qrasl &t f@RE 3N averv) fefaaw, 2015 (2016 &7 2),
&TIRT 12(1) — STHIId — - 3YRTE — Ad<dH, S9 17 a8 1 44 & forg Imuq
far, wirar 3R 918 DY 7T B <) — iR — R Sre= 9wy &1 @ ol
AT B AALTATAT Bl AHSIR QAT 8, IRAd q G & fl¢ b @avT & —
AATD P IGATA B ® ¢ BIE G¥ed -2 2, WY SHD deex
JYRIERT & A1 Fo+ I YR GHAMGAT & — ATdad I SHHd WR Bls 9 "=
BT I fawe g1 — y1dar @il | (e 3. 9.9. 7<) ...966

Letters Patent, Clause 9—See— High Court of Madhya Pradesh Rules,
2008, Chapter IV, Rule 1(8) [Mold Tek Packing Pvt. Ltd. (M/s) Vs. S.D.

Containers]| (DB)...945
dcd 92c @S 9 — 7@ — HEY Y] I Sod ~IIIT [4, 2008, AT
1V, 579 1(8) (e 2@ tfep T yrfer. (7)) fa. Ta.d). se=™) (DB)...945

Limitation Act (36 of 1963), Section 5 — Condonation of Delay —
Grounds — Delay of 6972 days — Condonation sought on ground that
appellant's counsel never advised to file second appeal before High Court
and as OIC of case was regularly being transferred from Gwalior to other
places and record was being kept by dealing clerk who subsequently died due
to long illness and thus present appeal could not be filed — Held — No case for
condonation made out — Appeal dismissed as time barred — Appellant being
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instrumentality of State must pay for wastage of judicial time — Cost
imposed. [M.P. Housing Board, Gwalior Vs. Shanti Devi] ...938

gR¥IaT IfeIfAa% (1963 &7 36), €IIRT 5 — [Aciq BT ATHT — SITENR — 6972
fe7l &7 facdg — 39 IAER W A1%! Al 13 & ardfiareff & aoia 4 s=
<maTera & ave fgdia srfia yega o< @ forg o wome 78 @ iR g &
gAY e &1 Fafia wu @ Tarferar | 3= Il R reafRa fear o
BT AT a1 @ AT dedd gIRT @M Sl Y& A1, deagdrd, foraa ddl
Yl @ sRUT g g3 3R g¥fey adue il yega A @) S war —
affaeiRa — 9wl & forg yaor 9 g9ar — @9 afsfa 89 @ sReT e
iR — arfiareff &1 wsa &1 aRSTT 81 & ard, <ITR¥e 99 &) 99id) 28
T gH ARy — 7 ARG foar 1am | (T.d). =i 91, warferik fa.
iRy 3Y) ...938

Maintenance and Welfare of Parents and Senior Citizens Act (56 of
2007), Sections 2(b), 21, 22 & 23 — Order of Eviction — Right of Parents — Held —
Giving right of residence or evicting a person from house who had forcefully
occupied the house without recourse to law does not deprive him of his title or
interest in the property — It only safeguards right of senior citizen and
parents in the property. [Ganesh Vs. Smt. Indu Bai] ...928

#1a1 Aar vq s arTR®1 &1 w¥oT 91T U9 HeTvT SIfE-I9 (2007 &1
56), IRTY 2(b), 21, 22 T 23 — @l BT TR — AIGAT-FAAT BT IETBIV -
FffeiRa — AT &1 e R <471 JreraT ve aafaa, foras fafer &1 sradq forg
Q1 9 H 9ayd®d <@d fHAT A1, B A5 4 dTEd S, I dufed d
I & A1 f2a 9 dfaa 18 Har — I8 sad as IRe vd Jar—far &
Hufed d SR @Y &1 S-al © | (i fa. st 55 918) ...928

Maintenance and Welfare of Parents and Senior Citizens Act (56 of
2007), Sections 2(b), 21, 22 & 23 — Relief of Residence — Order of Eviction —
Jurisdiction — Held — Relief of residence is implicit in the Act and it cannot be
granted to senior citizen and parents unless and until there is an order of
eviction of persons who have forcefully occupied premises/residential area of
such parents and senior citizens — Maintenance includes residence, thus to
give them substantial justice, Tribunal has power to order eviction — Petition
dismissed. [Ganesh Vs. Smt. Indu Bai] ...928

qrar fAar va af¥ss TrTR®1 &1 9voT Yiyvor vq sedror 3iferf=a+ (2007 &1
56), €IIRTV 2(b), 21, 22 T 23 — [T T AT — d<@cl! BT FTRIT— AfEBHIAT
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- siffeifRa — frara &1 sgay, siftifram A Syafra 2 don sS4 aRs arie
d AT far &1 g 21 fear o aadr o9 a@ {6 S afdaal «f dg@ed o1
e 9 8 el S Arar-fdar v akss nRe &1 aREr / fras &=
JaAyd® <@d fHAr g3 @ — Aoy H e gHifase @ od:, S® 9RaH
T Y3 B @ foIg 3iferavor o1 5@l mefRia &3 @1 wifaa @ — arfaer
@<t | (Torer fa. st §5 918) ...928

Motor Vehicles Act (59 of 1988), Section 72 — Regional Transport
Authority — Power & Jurisdiction — Held — Section 72 does not authorise
Regional Transport Authority (RTA) to amend the Rules — If Rules are silent
on any aspect, RTA by incorporating some conditions can grant or review the
permit but Section 72 does not confers unfettered right on him to amend the
Rules itself. [Shreeram Sharma Vs. State of M.P.] ...932

#rew I AT (1988 BT 59), €I%T 72 — &A1 GRTET GIferdeor —
s1ifaa a sifererear — aifafeiRa — amr 72 &= uRaga grfezor ((mR.dg)
3l |l 1 T &34 g UTitgd 18 axdl @ — afe fodl use wr M
M4 2, IR HB Id affad w3 wfiie < aoar 2 srear suar yafdaie
PR Hohdl © URg URT 72 9 W@ 49l 1 G &3 &1 FREer Aftrer
gacd el &xdl | (sfikm et fa. 7.9 39) ...932

Motor Vehicles Rules, M.P. 1994, Rule 77(1a) & 77(1b) — Registration of
Vehicle — Renewal — Held — According to amended Rules, amended Rule
77(1a) would not be applicable to stage carriage which was registered before
coming into force of amended Rules i.e. from 28.12.2015 — Vehicle was
registered prior to coming into force of amended Rule 77(1a) — Under Rule
77(1b), outer limit of 15 years is not applicable to vehicle in question —
Respondents directed to decide application of renewal of registration of
vehicle — Petition allowed with cost of Rs. 20,000. [Shreeram Sharma Vs.
State of M.P.] ...932

#rew 11 499, 9.5, 1994, [49% 77(1a) T 77(1b) — 18T BT Ifore BT
— Fdiweor - afafaaiRa — doifea el & R, deifea e 77(1a)
#RSrelt MY R @Ay A ' foraeT R aver "eifea et @ gada 9
AT AT 28.12.2015 | Yd AT ITAT AT — 18 BT IS THRT Heniera
77(1a) @ yad= ® 34 @ gd fHar wam o — 99 77(1b) @ iasta, 15 ad &1
et AT 9TTd ared R Arf 181 gl — g &l arss & fSrgiaor
@ dIereT &1 <A fafifR=a s =g MG f&ar @ — arfeT 20,000 /—
w. @ ¥ afed doR | (sikm et fa. 7.y =) ...932
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National Highways Act (48 of 1956), Section 3G(5) — See — Constitution

—Article 226 [Indrakala Agrawal (Smt.) Vs. State of M.P.] (DB)...916
RIS RTSTHTAT SIfE5I9 (1956 &7 48), €177 3G (5) — @@ — WIIETT
— BT 226 (Sl 3rdard (shiwchl) fa. 9.9 7r57) (DB)...916

National Highways Rules, 1957 — Power of Review — Held — The entire
provision of Rules of 1957 does not provide for a power of review to
competent authority so far as award under the National Highways Act, 1956
is concerned. [Indrakala Agrawal (Smt.) Vs. State of M.P.| (DB)...916

RIS RTorET [, 1957 — YAldela @1 erfad — sififsetRa — sist
db TS ISt AfSIf~H, 1956 & 3idia AT &f A€ ©, 1957 © a9 ©
WA S, 9 YIRS & gafdaies o) wifaa Susfea 78 ovd | (F=ad
3rare (shwrd)) fa. 7.9, wrs3) (DB)...916

Penal Code (45 0f 1860), Section 52 — Good Faith—Held — Counsel was
aware of the fact of dismissal of SLP by Supreme Court thus he cannot claim
that he could not discover information inspite of his due attention and care.
[Kamla @ Sarla Yadav (Smt.) Vs. State of M.P.] ...973

qUS HledT (1860 BT 45), €T 52 — G]HIdYd & — fifEiRa — dsd«
P Gdlza AT gIRT fa2y goirord arfaet (TH.va. W) & wrRsll & aea )
SIS off 3d: 98 I8 a1 [ HR GHdl & a6 araur i gasdr &
qrac]s HI I SR ST Udl A8l a7 | (A1 SB AxeT arad (shwehl) fa. 7.y
M) ...973

Penal Code (45 of 1860), Section 302/34 — Appreciation of Evidence —
Held — Courts below rightly relied on FIR as dying declaration — Testimonies
of witnesses and recovery of weapons clearly discloses that appellants
opened an assault on deceased which led to his death — Conviction and
sentence affirmed — Appeal of appellant No. 1 & appellant No. 2 dismissed.
[Devilal Vs. State of M.P.] (SC)...806

qUs Hledl (1860 @1 45), €T 302,/34 — WEY &I JAlbT —
frfERa — frae <mareral =3 yer Y yfdded iR g S1iad d & w4
A Ifaa wu 9 fazar fear — aeiFror & aRarer don sRRaRT 31 s
W ©Y U YT YdHc Hdl @ &b diarefirr 9 gae w= swan fear frad saa)
g 8l T8 — <Iwfifyg vd qvsew ot aiftgfie — arfiameft &. 1 9 srfiareff . 2
B arfier @RS | (Sdard 3. 7.9, s3) (SC)...806
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Penal Code (45 0of 1860), Section 302/34 and Juvenile Justice (Care and
Protection of Children) Act (56 0of 2000), Section 20— Held — Incident occurred
in 1998, on that date, age of appellant No. 3 was 16 years 11 months and 26
days —As per Section 20 of Act of 2000, age of appellant No. 3 was less than 18
years on date of incident, thus benefit of provisions of Act of 2000 will be
extended to appellant No. 3 — Sentence of life imprisonment set aside and
matter remitted to jurisdictional Juvenile Justice Board for determining
appropriate quantum of fine to be levied on appellant No. 3 — Appeal
disposed. [Devilal Vs. State of M.P.] (SC)...806

QUE Wfedr (1860 T 45), €IRT 302,34 Ud [N I (rcidl B
@V IV wverv) ferfaa (2000 &7 56), €”T 20 — AfAFEART — 1998 H
geAT gfed g3, 99 fafdr &1, srdieneff %. 3 &) Ay 16 a 11 7w 26 &1 off —
2000 & AT B IRT 20 & JTAR, deT f&TTd B rdiaredl 5. 3 @1 3y
18 g & ¥ oft, 3ra: ardiareff &. 3 & 2000 & 3rferfw @& Sugey o1 @M feaw
SR — 3MToflas BRI T GUSIQ 3T IR a1 rdereff &. 3 W) oy o=
qrel FHiA &1 W 931 JA@ETRT $IA oq AT ARHIRGT a1l fHeR =
918 &I yfadfya — ardfia FR1ed | (SdeTa fa. 7.9, I<3) (SC)...806

Penal Code (45 0f 1860), Sections 302, 201, 147 & 149 — Appreciation of
Evidence— Nature of Injury & Cause of Death—Held — Existence of a grievous
injury on vital part of body (brain) of deceased shows that it could have been
a reason for his death — No delay in hospitalization — Oral dying declaration
by deceased to his brother, wife and son regarding assault by appellants,
cannot be doubted — Prosecution established its case beyond reasonable
doubt—Appeal dismissed. [Kuldeep Choudhary @ Kuldeep Yadav Vs. State
of M.P.] (DB)...953

qUS HIedr (1860 BT 45), €TIRTV 302, 201, 147 T 149 — WI&T BT AT BT
— FIc &1 %Y d Yo BT BRI - AMEAIRT — Jad & IR & Agayof 4T
@Rasp) x TR dic el @ f6 g8 SUP! Y BT BRUT 8 dhdl & —
fafecared 4wl & A Big fadq a1 — srdiareffrer grr &3 ™ g9d @
Heg H Jadb gIRT S 418, Uil Ud Y3 &l f&d 1 AiRas qgaiferd do )R
daw A fear o1 Gear — AfAIEE A gfaaged WeE 9 W AT yHIvl
e far — srdiar @ilRe | (Gadiu dle’l S» Hadiu ared 3. 9.9. I1)
(DB)...953

Penal Code (45 of 1860), Sections 302, 201, 147 & 149 and Evidence
Act (1 of 1872), Section 45 — Appreciation of Evidence — Opinion of
Doctor/Expert— Held — Expert opinion is not like gospel truth which needs to
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be swallowed without examining its truthfulness and veracity — Doctor in his
Court statement assigned singular reason of death i.e. cardio vascular failure
but in his report he specifically mentioned another reason of death i.e.
injuries on person of deceased by hard and blunt object — Court below
rightly disbelieved the statement of doctor regarding reason of death.
[Kuldeep Choudhary @ Kuldeep Yadav Vs. State of M.P.] (DB)...953

QUS Hfedrl (1860 @7 45), €TIRTV 302, 201, 147 149 VT GI&T 3IlEf9%
(1872 ®T 1), €IRT 45 — WEJ & JAIdd — (Afdcas /fawiaag st T -
afifaeiRa — favivs @ @ wa 9 o/f 986 2 f SHa) gar vd
FAAIEdr & geT {63 fa91 36 R 3T 9€ H¥a fIear S ) naegadr
Bl — fafecas 14 S9e IraTad| $UF § ] &1 tHHra SRl f{ar 2@ s,
FISAT IFHAR BIIR, IR S Ufede 4 39+ fafifde wu 4 97 o1 99
$RYT SfeaRead fear 2 sl awd vd Jer) a%g gRT Jde & IRR WR dic —
fFrad =ImaTed 4 g & Rl @ d99 A Aafecae @ du w Sfaa wu b
Jfdeard far | (Fadiv Fted S® Fadv Ireq 3. 7.9, 7159) (DB)...953

Penal Code (45 of 1860), Section 304-B & 498-A/34 — See — Criminal
Procedure Code, 1973, Sections 156, 157 & 173 [Indal Singh Vs. State of M.P.]

...890
QUS Wedr (1860 ®T 45), €1I'T 304—B T 498—A/34 — 7@ — TUE Higr
Gledr, 1973, €TRTY 156, 157 173 (3« Rig fa. 9.9. 59) ...890

Penal Code (45 of 1860), Sections 304-B, 498-A & 34 — See — Criminal
Procedure Code, 1973, Section 439 [Kamla @ Sarla Yadav (Smt.) Vs. State of

M.P.] ...973
QU Wfadr (1860 &7 45), £TIRTY 304—B, 498—A T 34 — 7@ — qUe HfHaAT
Tfedr, 1973, €1IRT 439 (HHT1 S Rl ared (shweh) fa. 7.9, w=a) ...973

Precedent— Held — A judgment for purpose of precedent can be relied
upon for the proposition of law that is actually decided and not for what can
be logically deducted from it, for difference of a minor fact would make a lot
of change in the precedential value of the judgment. [Arun Parmar Vs. State
of M.P.| FB)...822

yd favfg — aififeiRa — qd fofa & gare= eq ua oy ox fagam,

qreafae wu 9 fafiaa &1 13 A 3 yfdurear 2q fean s aear 2 &k =
fo Sae foy R S99 do 99d wu 4 frseifa fear o aear 2, @aife e
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T G2 BT AR, i & gd—foig Jod § H1w) 98a1d BRAAT| (BT IRAR
fa. 7.9 I159) (FB)...822

Right to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act (30 of 2013), Section 33 — Review of Award
—Jurisdiction — Held — Unless Statute provides for power of review, an award
once passed in itself becomes final — Power of Review is not an inherent
power, it must be conferred by law either specifically or by necessary
implication — Respondent by reviewing its award, acted beyond jurisdiction
— Impugned order quashed — Petition allowed. [Indrakala Agrawal (Smt.)
Vs. State of MLLP.] (DB)...916

i g7, yara siv yaedaveryT 4 Sfaa yfaav siiv yrvelRfar a1
SfEr®TY T (2013 BT 30), €T 33 — 37qTS BT YildcildT — SiferHIRar —
afifreiRa — S9 9@ A gafdaiea @1 wfaa suafda a8 owan @ Ir
IR Rt T 3ErS Sy 3y A 3ifoH 991 irar @ — yAfddiea @1 ufdd e
Jiafifea wfea =8 2, S fAfafdc wu A srerar smawas faaar gro, fafr g
g g1 a1y — yueff 3 Sua I@ars &1 gafdaiea &1, ffeiRar 4
i foar — snafda snaer AfrEfsa — arfaer A9 | (S@dr srrara ()
fa. 9.9. 7<) (DB)...916

Right to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act (30 of 2013), Section 64 — See —

Constitution—Article 226 [Indrakala Agrawal (Smt.) Vs. State of M.P.]
(DB)...916

91 a7, yaara v yaedaveryT 4 Sfaa yfaav siiv yrvaRfar a1
SifersIe 7 (2013 ®T 30), €RT 64 — ?@ — WIIETT — JJBT 226
(sT=Far 3Rrara (i) 9. 7.9, I157) (DB)...916

Securitization and Reconstruction of Financial Assets and Enforcement
of Security Interest (SARFAESI) Act (54 of 2002), Sections 14, 17 & 37 and
Criminal Procedure Code, 1973 (2 0f 1974), Section 20— Scope & Jurisdiction —
Competent Authority — Held — District Magistrate while passing order u/S 14
exercises only administrative/executive functions — As per Section 20 Cr.P.C.
Additional District magistrate also exercises same power as are exercisable
by District Magistrate as per directions of State Government — Hence, power
u/S 14 of Act 0f 2002 can be exercised by Additional District Magistrate also —
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Impugned order not beyond jurisdiction — Petition dismissed. [Rachna

Mahawar Vs. The District Magistrate]
(DB)...908

facdta sRaal’ &1 gfafaseor siv y7ifeT a=r gfayfa fed &1 gad—7
(SARFAESI) 3iferf<a+ (2002 &7 54), IRV 14, 17 @ 37 U9 qUs HiHIT Aiadl,
1973 (1974 &T 2), TIRT 20 — IfaT T iferHIRaT — W& giferart — aifafaeifRa
— frar afSRg e aRT 14 @ 3faifd e UIRT &Rd 9T dad YIANIfAD /
SRIUAS ARHRI BT YAIT HAT @ — T.U.6. DI GRT 20 B IR, AfaRkad
e afbige ff o wReR @ ARl sgaRr foer afsege grr gaisy
fdaal & I AFFT BT YA HIAT @ — 37d: 2002 D IfEAFTIH DY aRT 14 D
Favfa wifad &1 AT AfaRaa er afvrge grT A foar 1 Goar @ —
Iafa e AfeIRar 94 w T8 — Ff¥er @R | (=4 w=8eR fa. 7

RfRgae afdige) (DB)...908

State Administrative Services (Classification, Recruitment and Conditions
of Service) Rules, M.P, 1975 —See— Civil Services (General Conditions of Service)
Rules, M.P, 1961, Rule 3 [Arun Parmar Vs. State of M..P.] (FB)...822

o gIrafae dar (@, wdf siv dar 1 Ird) [A99, 9.9, 1975 —
]@ — Rifae dar (dar &1 a7 o1d’) (99, 7.4, 1961, (9% 3 (301 WA fa.
Y. X15Y) (FB)...822

State Administrative Services (Classification, Recruitment and Conditions
of Service) Rules, M.P,, 1975, Rule 13 & 23 — See — Civil Services (General
Conditions of Service) Rules, M.P,, 1961, Rule 8 & 12 [Arun Parmar Vs. State
of ML.P.] (FB)...822

g gIafae dar (qiffevr, wdf siv dar &1 od) a9 9.9, 1975,
a9 13 9 23 — 7@ — Rifae Gar (Far & arr= ord) (99, 9.9, 1961, (397 8
7 12 (3r%vT WER fa. 9.9, 399) (FB)...822

State Administrative Services (Classification, Recruitment and Conditions
of Service) Rules, M.P, 1975, Rule 13(1) — See — Civil Services (General
Conditions of Service) Rules, M.P,, 1961, Rule 8(1) |[Arun Parmar Vs. State of
M.P.] (FB)...822

ISy gIrEfae dar (e, wdf siv dar &1 od) a9, 9.9, 1975,
e 13(1) — @@ — Rifder dar (War &1 wra= od) a4, 7.4, 1961, [FI%
8(1) (3r&vT IR 4. 7.9, 159) (FB)...822
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State Administrative Services (Classification, Recruitment and Conditions
of Service) Rules, M.P.,, 1975, Rule 13(1) & 13(7) —See— Civil Services (General
Conditions of Service) Rules, M.P, 1961, Rules 8(1), 8(7) & 12 [Arun Parmar
Vs. State of ML.P.| (FB)...822

IS gIfae dar (affewor, wdf siv dar 1 od) 99, 9.9, 1975,
fa7 13(1) T 13(7) — @ — Rifder dar (Far &1 a7 o1d) (99, 9.9, 1961,
a9 8(1), 8(7) T 12 (JIHvT AR 4. 7.9, 753) (FB)...822

Tender — Alterations of Conditions — Competent Authority — Held — If
NIT issued by R-3, its conditions can be altered by R-3 only — Consultancy
Agency (R-2) was neither justified nor competent in revising tender clauses.
[Krsnaa Diagnostics Pvt. Ltd. Vs. State of M..P.] (DB)...878

fafagr — wral’ &1 aRad+T — wew gifda Rt — sitafeaiRa — afe goaeft
. 3 g1 (=T =T a1 (T9.3n8.1) oI’ 31 18 2, 91 9@l ud dad
gaeff %. 3 g g uRafda &) o1 gt @ — arEe™ o (9.w. 2) fAfaer
Gel &l gIfard &) § 9 =raifad off, 9 € g&w off | (@™ siRed
1. for. fa. 9.9, 353) (DB)...878

Witness Protection Scheme, 2018, Clause 2(c) — Competent Authorities
— Held — Competent Authorities is defined as Standing Committee in each
District chaired by District & Session Judge with head of Police in District as
Member and head of Prosecution in District as its Member Secretary. [Indal
Singh Vs. State of ML.P.] ...890

arefl \Tvervr ¥BIH, 2018, @ 2(c) — e gifrareRrr — affaeiRa —
&9 U rITer, gde et & f7ar vd a3 —aranefier &) sregerdrn drell werrs
afifay & wu A uR9Ia 2@ e d @ gfow yae aewr sk e @
IFAITA Y A Afaa & ®UH 8id 2 | (S Rigfa ay. wsa)  ...890

Witness Protection Scheme, 2018, Clause 2(i), 2(c) & 6 — Protection of
Witness — Procedure — Held — Witness or his family members or duly engaged
counsel or Investigating Officer or SHO or SDO (P) and S.P. may file
application in prescribed format before competent authority and same shall
be preferably be got forwarded through Prosecutor concerned — Petitioner
granted liberty to prefer such application claiming protection. [Indal Singh
Vs. State of M.P.] ...890
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areft vervr @, 2018, @< 2(1), 2(c) T 6 — GIE BT FYET — FiHAT -
afrfreRa — well a1 S¥s uRaR & gew a1 9=Ia, wY A o7 g3;AT SIS
AT IAYYT SR AT TH.gA.3N. AT v el (gfer) ar ga.di. fafza yreu §
& YIS & el IS Y¥gd S} Adhdl @ a1 efa fraes &
HTEIH | Sad &l IfeETa: 3R T foar Smem — ard 1 GRevr &1 <14 H]d
ZU ATAS 9T B WqdadT U< &1 T8 | (S5 Ri7 fa. 7.9, 7<) ...890
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THE MADHYA PRADESH CIVIL COURTS
(AMENDMENT) ACT, 2021

[Published in Madhya Pradesh Gazette (Extra-ordinary), dated 30 March 2021, page
No.362(1) ]

MADHYA PRADESH ACT
No. 10 of 2021

THE MADHYA PRADESH CIVILCOURTS (AMENDMENT) ACT, 2021

(Received the assent of the Governor on the 26" March 2021 ; assent first published in the
"Madhya Pradesh Gazette (Extra-ordinary)", dated the 30" March, 2021)

An Act further to amend the Madhya Pradesh Civil Courts Act, 1958.

Be it enacted by the Madhya Pradesh Legislature in the seventy-second
year of the Republic of India, as follows :—

1. Short title. This Act may be called the Madhya Pradesh Civil Courts
(Amendment) Act, 2021;

2. Substitution of certain phrases throughout the principal Act.
Except clause (a) of Section 2, Section 25 and Section 26 of the Madhya Pradesh
Civil Courts Act, 1958 (No. 19 of 1958) (hereinafter referred to as the principal
Act), throughout the principal Act,—

(1) for the words "District Judge" wherever they occur, the words
"Principal District Judge" shall be substituted:

(i) for the words "Additional District Judge" wherever they occur, the
words "District Judge" shall be substituted;

(111) for the words and figure "Civil Judge Class [" wherever they occur,
the words "Civil Judge, Senior Division" shall be substituted;

(iv) for the words and figure "Civil Judge Class II" wherever they
occur, the words "Civil Judge, Junior Division" shall be
substituted;
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3. Amendment of Section 2. In Section 2 of the principal Act, for clause
(a), the following clause shall be substituted. namely:—

"(a) "cadre of higher judicial service" means the cadre of District
Judges and shall include the Principal District Judge, District Judge (Entry
Level) and District Judge (Selection Grade);".

4. Amendment of Section 18. In Section 18 of the principal Act, for the
words "District Court" the words "Principal District Court" shall be substituted.

AMENDMENTS IN THE MADHYA PRADESH SAND
(MINING, TRANSPORTATION, STORAGE AND TRADING)
RULES, 2019

[Published in Madhya Pradesh Gazette (Extra-ordinary), dated 05 January 2021, page
Nos. 10to 10(1)]

No. F 19-2-2019-XII-1-part.— In exercise of the powers conferred by
Section 15 and Section 23(C) of the Mines and Minerals (Development and
Regulation) Act, 1957 (67 of 1957), the State Government, hereby, makes the
following further amendments in the Madhya Pradesh Sand (Mining,
Transportation, Storage and Trading) Rules, 2019, namely:—

AMENDMENT
Inthe said rules.—
1. For rule 9, the following rule shall be substituted, namely:—

"9. Period of sand group included in tender.— The contract period
of the quarries of the group shall be 3 years and first year shall be
calculated from the date of issuing of letter of intent upto 30th June of the
year and last period shall be 30th June of the third year.

For example :— If the Letter of Intent is issued on 5th October,
2019 the period of the group shall be calculated as under:

Sr. No. Year Period
(D (2) (3)
1. First Year 5th October 2019 to 30th June 2020
2. Second Year IstJuly 2020 to 30th June 2021

3. Third Year IstJuly 2021 to 30th June 2022
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2. In rule 13, after sub-rule (4), the following sub-rule shall be inserted,
namely:—

"(5) If the holder of Letter of Intent, inspite of receiving consent to
operate (C.T.O.) for any one quarry of the group within 7 days, has not
made application for agreement of group of district or has not executed the
agreement within 5 working days of receiving information for sanction of
execution of agreement, then cancellation of letter of intent shall be made
by forfeiting the security amount so deposited.".

3. In rule 18, in sub-rule (6), for the first para, the following para shall be
substituted, namely:—

"Permit for storage of sand mineral for commercial purpose shall
be sanctioned to the group contractor or contractor authorized for sand
mining, beyond 5 k.m. but within the radius of 8 k.m. from any valid sand
quarry sanctioned in his favor.".

4. In rule 26, after sub-rule (6), the following sub-rule shall be inserted,
namely:—

"(7) Quarry Permit for excavation, removal and transportation of
sand minerals from the sand quarry of the group remained vacant
temporarily, shall be sanctioned by the Collector of the concerned district,
which is required for the works of the Central Government or the State
Government or any department, undertaking or local body of the Central
Government or any department, undertaking or local body of the Central
Government or State Government, for a period of 30 days on the condition
prescribed by the State Government. Such permit shall be given either to
the concerned departmental authority or the contractor authorized by him
on submission of proofregarding the award of the contract.".

5. In Form-VIII, for the first para, the following para shall be substituted,
namely:—

ML S/o. D/o. W/o Shri/Smt. ........cccccocvenennen.
aged .....cooceene Year, resident of .........ccccceueeee district ....cccoevvveennnenn. am the
Contractor of the sanction group quarry number ............ccccceuveeenee.. in Tender or
authorized contractor of sanctioned sand quarry in district ..................... village
....................... area ................ (Whichever is applicable) in tender. I am

authorized on behalf of firm/company to submit the application for grant of
storage license (attached copy of the letter of authorization). The following
documents are attached along with the application form:—.".

ARYQY & IUTS & A 3 AT QTIAR,
IR, IR, AIGal, IR Afera.
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AMENDMENTS IN THE MADHYA PRADESH BHUMI VIKAS
NIYAM, 2012

[Published in Madhya Pradesh Gazette, Part 4(Ga), dated 08 January 2021, page
No. 06.]

No. F.-03-71-2020-XVIII-5 — In exercise of the powers conferred by
sub-section (1) of Section 85 read with sub-section (3) of Section 24 of Madhya
Pradesh Town and Country Planning Act, 1973. The State Government hereby
makes the following amendments in Madhya Pradesh Bhumi Vikas Niyam, 2012
rules the same having been previously published in the Madhya Pradesh Gazette
(Ordinary) Part-4 dated 13th November 2020 as required by sub-section (1) of
Section 85 of the said Act:—

AMENDMENT

In the said rules, in rule 6, for sub-rule (3), the following sub-rule shall be
substituted namely:—

"(3) Architect/Structural Engineer duly registered by the Authority having
jurisdiction may be authorised to issue the building permission on the plots
measuring up to 300 sq.meter after getting approval of the Director, town and
country planning:

Provided that such permission cannot be issued to the colonisers who
intend to sale the plot/building.

Provided further that competent Authority shall not give the power to
issue building permission to such Architect/Structural Engineer who does not
fulfil the norms provided in rule 26-A and 26-B and do not possess minimum 10
years experience.".

By order and in the name of the Governor of Madhya Pradesh,
SHUBHASHISH BANERJEE, Dy. Secy.

AMENDMENT IN THE MADHYA PRADESH CIVIL COURTS
RULES, 1961

[Published in Madhya Pradesh Gazette, Part 4(Ga), dated 12 February 2021, page
No.87]

F. No. 496-2020-XXI-B(Il). — In exercise of the powers conferred by
Article 227 of the Constitution of India read with Section 122 of the Code of Civil
Procedure, 1908 (5 of 1908) and Section 23 of the Madhya Pradesh Civil Courts
Act, 1958 (No. 19 of 1958), the State Government in consultation with the High
Court of Madhya Pradesh, hereby, makes the following further amendment in the
Madhya Pradesh Civil Courts Rules, 1961, namely :—
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AMENDMENT

In the said rules, in Part-I, in Chapter-I, in rule 10, for clause (i), the
following clause shall be substituted, namely :—

(1) Neatly typewritten or printed in font type Unicode (Mangal) font
size 16 (for Deonagari script and font type Times New Roman font size 14 (for
Roman script), on both side of A4 size paper having not less than 75 GSM, leaving
1.5" margin on the top and bottom and 1.75" margin left and at least 1.0" margin
right, with one and halfline space.".

FURTHER AMENDMENTS IN THE MADHYA PRADESH CIVIL
COURTS RULES, 1961

[Published in Madhya Pradesh Gazette, Part 4(Ga), dated 12 February 2021, page
No. 88]

F. No. 498-2021-XXI-B(II). — In exercise of the powers conferred by
Article 227 of the Constitution of India, the State Government in consultation
with the High Court of Madhya Pradesh, hereby, makes the following further
amendments in the Madhya Pradesh Civil Courts Rules, 1961, namely :—

AMENDMENTS
In the said rules,—

(1) Inrule 484, the existing paragraph shall be renumbered as sub-
rule (1) and after sub-rule (1) as so renumbered, the following sub-rule
shall be inserted, namely :—

"(2) If, the application for copying relates to any record, which
has been digitized as per digitization rules, the certified copy can
be issued on the basis of such digitized record. However, if the
application is for pending record or part thereof the permission of
the Presiding Judge shall be required.".

(2)Inrule 489,—

(1) in serial number (4) and (5), after the word "Room", the
following symbol, and word "/Court" shall be inserted.

(2) after serial number 11, the following serial numbers shall
be inserted, namely :—
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"12. Copy prepared from the hard copy or

13.Copy prepared from the digitized record.".

YR & IUTA & A F AT ISR,
Mura sfiareaq, afa.

AMENDMENT IN THE MADHYA PRADESH MEDIATION
RULES, 2016

[Published in Madhya Pradesh Gazette, Part 4(Ga), dated 19 February 2021, page
No. 90]

No. B-938.— In exercise of the powers conferred by Article 225 of the
Constitution of India read with Section 122 and Section 128 of the Code of Civil
Procedure, 1908 (No. 5 of 1908), the High Court of Madhya Pradesh hereby,
make the following amendment in the Madhya Pradesh Mediation Rules, 2016,
the same having been previously published as required by Section 122 of the said
Code in the Madhya Pradesh Gazette, Part IV(7T), dated 25th December, 2020,
namely:—

AMENDMENT

In the said rules in Rule 6, in sub-rule (2), for the figure and word "10
years", the figure and word "5 years" shall be substituted.

ol HAR qofl, IRRER FRe.

AMENDMENT IN THE MADHYA PRADESH MOTOR VEHICLES
RULES, 1994

[Published in Madhya Pradesh Gazette, (Extra-ordinary), dated 03 March 2021, page
No. 255]

No. F.19-76-2019-VIIIL. — In exercise of the powers conferred by Section
138 of the Motor Vehicles Act, 1988 (59 of 1988), the State Government, hereby,
makes the following amendment in the Madhya Pradesh Motor Vehicles Rules,
1994, namely :—

AMENDMENT

In the said rules, Rule 213 shall be omitted.

HRYQY & IIUTS & A AT JAQTIAR,
Jifrel gar, iR A,
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THE MADHYA PRADESH MUNICIPALITY (REGISTRATION AND
USE OF MARRIAGE GARDEN) MODEL BYE-LAWS, 2020

[Published in Madhya Pradesh Gazette (Extra-ordinary), dated 06 January 2021, page

Nos. 12(13) to 12(25)]

Not-No 01 F 1-358/2020/18-3 - In exercise of the powers conferred by
Section 432-A of the Madhya Pradesh Municipal Corporation Act, 1956 (Act 23
0f' 1956) and Section 359 of the Madhya Pradesh Municipalities Act, 1961 (Act37
of 1961), the State Government, hereby, makes the following models by-laws for
registration and use of Marriage Gardens, namely:

MODEL BYE-LAWS

1. Short title, extent and commencement.

(1) These model bye-laws may be called the Madhya Pradesh
Municipality (Registration and Use of Marriage Garden) Model
bye-laws, 2020.

(2) They shall extend to the entire area under the jurisdiction of the
Municipal Corporations/Municipalities/Nagar Parishads.

(3) These bye-laws shall come into force from the date of their
publication in the Madhya Pradesh Gazette.

2. Definitions.

(1) Inthesebye-laws, unless the context otherwise requires,-

(a)

(b)
(©)

(d)

(e)

"Act" means the Madhya Pradesh Municipal Corporation
Act, 1956 (No. 23 of 1956) and Madhya Pradesh
Municipalities Act, 1961 (No. 37 of 1961), as the case may
be;

"Appendix'" means, forms appended to these bye-laws;

""Applicant' means, any person, organisation or company
or any representative authorised by them, who applies for
license for registration and use of marriage garden;

"Chief Municipal Officer" means, Chief Municipal
Officer of Municipality/Nagar Parishad as defined in
section 3(5) of Madhya Pradesh Municipalities Act, 1961;

"Commissioner'" means, Commissioner of Municipal
Corporation as defined in section 5(11) of Madhya
Pradesh Municipal Corporation Act, 1956;
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(2

(h)

(1)

W)

"Competent Authority''means, Municipal Commissioner
in case of any area falling under jurisdiction of the Municipal
Corporation and Chief Municipal Officer, in case of any
area falling within the jurisdiction of Municipality/Nagar
Parishad or any officer authorised by them;

"License for Registration and Use' means, license for
registration and use of marriage garden under these model
bye-laws;

"Marriage Garden" means, all the places in the
municipal limits, like hotels / plots / farms / community
centres / buildings / clubs / banquet halls / dharmshalas etc
which are used for marriage, engagement, baratghar,
birthdays and, other types of social functions like festivals
/exhibition/convention/garba festival /new year celebration
etc. having capacity for gathering more than 50 person,;

"Municipality" means, Municipal Corporation /
Municipality / Nagar Parishad, as the case may be;

"Population" means, population enumerated in latest
census and whose data has been published;

(2) The words and expressions used but not defined in these bye-laws
shall have the same meaning as assigned to them generally or
specifically under Act.

3. Conditions for license for registration and use and application.-
Any person, organisation or company or their authorised representative who
desires to register and use any place as marriage garden within the municipal
limits or is using any place as marriage garden before commencement of these
bye-laws, shall submit following information and documents along with
application in the prescribed form given in Form-A:

(1) Ownership documents of building/land.

(2) Copy of building permission and approved lay-out or in case of
temporary structure lay-out approved by the architect.

(3) Copy of "NOC" from Fire Department for proper arrangement of
fire fighting system in compliance of provisions of National
Building Code Part-4 and applicable Act/Rules and number and
details of trained fire fighting workers.
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(4) The capacity of place applied for to accommodate total number of
persons.

(5) Information about two separate ways for entry and exit (compulsory
for security purpose). In the existing place if there is only one way for
entry and exit, then before submission of application, arrangement
shall be made for the second way.

(6) Copy of document/information about minimum width of 12 meters
of approach road to the marriage garden. The minimum road width
of 9 meters shall be required for public community centres.

(7) Information regarding arrangement for regular collection of
garbage and solid waste.

(8) Informationregarding water harvesting system.

(9) Information regarding place for confectioner/catering/fire
arrangement where food will be prepared.

(10) Details of grown trees, park, landscaping etc..

(11) Details of sanctioned load of electric connection along with
generator room arrangement.

(12) Areaearmarked for fireworks etc. shall be submitted.

(13) Details of parking arrangement which shall be atleast 25 percent
of'the total area.

(14) Copy of no-dues certificate/receipts of payment of property tax,
water charges and other municipal dues for the applied place shall
be submitted.

(15) If the applicant is not the owner of the place but tenant, then he
shall submit notarised copy of the agreement and MOU/other
legal documents entered into the arrangement with the owner.

(16) The applicant will be required to submit an affidavit on non-
judicial stamp paper of the prescribed value along with the
application to the following:

(a) The expenditure on cleaning of the marriage garden, collection
and disposal of generated garbage and solid waste shall be
borne by us.
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(b) If the on-line system is implemented by the government/
municipality for grant of license the same will be applicable to
the applicant.

(c) If the marriage garden is at such place where hospital, night
education or such type of activities are conducted in near
vicinity, no disturbance shall be caused to health and education
activities by the registration of marriage garden.

(d) The sound amplifying system will not be used between 10 P.M.
and 8 A.M. of the following morning at the marriage garden. A
board shall be displayed at the marriage garden in this regard.
The directions/prohibitory orders issued by the district
administration for sound systems shall be strictly complied
with.

4. Marriage garden (registration and user) license Fee.-

(1) The minimum registration and user fee for marriage garden
according to its size for different categories of municipalities shall

be asunder:-

S.No. | Category of | Description of the| Municipality Registration Fee User Fee at
Marriage Category (One time at the time| Annual Rate
Garden of registration) (in Rupees)

(in Rupees)
1. |Category-1 | From 500 sq. Municipal 4000/- 3000/-
meter to 1000 sq. | Corporation
meter Municipal 2000/- 1500/-
Council
Nagar 1000/- 750/-
Parishad
2. |Category-2 | 1000 sq. meter to | Municipal 5000/- 3500/-
1500 sq. meter Corporation
Municipal 3000/- 2000/-
Council
Nagar 1500/- 1000/-
Parishad
3. |Category-3 | 1501 sq. meter to | Municipal 7500/- 7000/-
2500 sq. meter Corporation
Municipal 4500/- 4000/-
Council
Nagar 3000/- 2000/-
Parishad
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4. Category-4 |2501 sq. meter to | Municipal 10000/- 9000/-
5000 sq. meter Corporation
Municipal 7000/- 6000/-
Council
Nagar 4500/- 3000/-
Parishad
5. Category-5 | above 5000 sq. | Municipal 12500/- 15000/-
meter Corporation
Municipal 9000/- 8000/-
Council
Nagar 6000/- 4000/-
Parishad

)

3)

Registration fee shall be taken once at the time of registration of
the marriage garden which shall be valid for 3 years. User fee shall
be payable for each financial year. In case marriage garden is
established in the middle of a financial year, the user fee shall be
payable for the whole financial year. The above registration and
user fee for marriage garden shall be in addition to any fee/tax
being imposed by the municipality.

The municipality shall be competent to levy registration fee and
user fee at higher rates than the minimum rates as specified in bye-
law 4(1). The municipality shall increase the above rates atleast 10
percent every 3 years.

5. License for registration and use.- The competent authority shall issue
acknowledgement letter in Form-B after completion of all the formalities. The
competent authority after inspection of the place applied for use as marriage
garden, finds that the place complies to all the provisions of the bye-laws, shall
issue license in Form-C after deposit of registration/license fee within 30 days.
However, in case the application is rejected, an opportunity shall be given for
hearing and appropriate orders shall be passed within 30 days.

6. The license for registration and use shall be subject to following

conditions.-

(1

2)

Necessary security arrangements shall be made around the
marriage garden.

All the information regarding necessary instructions and notices,
registration number, receipt number of deposited amount issued
by the municipality, terms and conditions shall be displayed
outside the venue on a board of size 1.80 x 1.20 meter, at such a
place where it is easily visible, as determined by the municipality.
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)

4

©)

(6)

(7)

(2)

(b)

(8)

All orders/instructions issued by the State Government/District
Administration/Municipality from time to time shall be complied
with strictly.

Municipality shall not be liable to lift garbage and solid waste
from the marriage garden and this shall be done by the licensee at
his own cost. The garbage and solid waste shall not be thrown near
the venue or on road outside. In case of any violation, action shall
be taken against the licensee under the relevant rules and penalty
will be charged besides, the garbage and solid waste shall be collected
and disposed off by licensee.

It shall be necessary to install prescribed fire fighting system at the
marriage garden, and if it is found that after issue of license the fire
fighting system is not in accordance with the prescribed criteria,
the authorised officer of the municipality shall have the powers to
cancel the license.

The licensee shall earmark 25 percent area of the marriage garden
exclusively for secure and convenient parking at his own expense
and that area shall be barricaded and displayed separately as parking
space. It shall be necessary for the licensee to develop the marriage
garden in accordance with the conditions indicated in the
approved layout.

Information regarding toilets and urinals for Males and Females
shall be provided separately as per the following norms:

For the marriage garden up to 3000 sq. meter:
1. Water Closets (WC) -3 numbers (Male)

- 6 numbers (Female)

- 1 number (Specially abled Male)

- 1 number (Specially abled Female)
2. Urinals - 6 numbers (Male)

It shall be necessary to provide additional 1 toilet and 1 urinal
for males and additional one toilet for females for each additional
2000 sq. meters area.

On the day of marriage or any function, licensee at his own
expense shall make necessary arrangement to provide adequate
number of guards outside the marriage gardens as per the following



)

(10)

(11)
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criteria. In categories of marriage gardens as per bye-law 4,
Minimum 2 guards for categories - 1 & 2, Minimum 4 guards for
category - 3, Minimum 6 guards for category - 4, and 8 guards for
category - 5. In addition, the municipality shall be competent to
direct the licensee to increase the number of guards in view of the
local conditions. These guards shall be posted at the earmarked
parking space of the marriage garden and shall prevent traffic jam
in front of the marriage garden besides will be responsible for
security of the marriage garden.

The generator sets in the municipal area shall be set up in such a
way that there is no inconvenience caused to public and there is no
pollution of any kind.

In addition to stairs, arrangements shall be made to provide lifts
and ramps as per provisions of National Building Code.

The distance of plot/building licensed for use as marriage garden
shall be more than 100 meters from boundary of any school, college
and hospital.

7.Renewal. - The applicant shall after every 3 years get the licence for
registration and use of marriage garden renewed for which the applicant shall
apply with full formalities before 30 days of expiry of the existing license,

however, -

(a)

(b)

(©)

(d)

If the applicant, has every year during the period of 3 years
deposited user fee within the prescribed time and pays property
tax regularly then it shall be treated as adequate and renewal shall
notbe necessary:

Provided, the applicant shall pay prescribed registration
fee for the new license and user fee regularly for the new license
period.

The fee for registration and use shall be payable for the whole year,
and even if the marriage garden is established in the middle of the
financial year.

It will be necessary for the Licensee to deposit registration fee/user
fee as prescribed by the municipality at the time of new
registration or renewal.

If the applicant fails to deposit fee during the prescribed period
(1" March to 31" July), a penalty of 10 percent on the due amount
of fee and 2 percent late fee surcharge per month for the delay for
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the first 3 months shall be imposed. Municipality shall be competent
to impose higher penalties than these.

8. Violation of bye-laws.- In case of violation of any bye-law of these
bye-laws, action shall be taken against the licensee by the competent authority by
imposing a penalty of up to an amount of Rs. 10000/- (Ten Thousand Rupees).

9. Amount of penalty to be deposited in the local treasury.- The
licensee shall deposit the amount of penalty in the treasury of the municipality and
inform the competent authority.

10. Action against unauthorised marriage gardens.- If any marriage
garden is run by any person or organisation without license issued by the municipality
or if any existing marriage garden running before notification of these bye-laws is
not registered within 3 months of notification of the bye-laws as per prescribed
procedure, the municipality shall declare it unauthorised and shall remove it and
prosecution proceeding shall be initiated against it.

11. Prohibition on holding social functions at public places.- The
public places in the municipal limits, earmarked for public parks by the development
committee and house construction and Mohalla development Committee shall not
be used for marriage gardens and shall not be issued any license. They shall be used
only for the purpose for which they have been earmarked.

12. Ensure smooth Parking and Traffic system.- The licensee shall
ensure hard and plain surface parking at his own expense. In case of traffic, the
marriage procession shall be controlled by district administration and local
police. The marriage procession may be prohibited by the competent authority on
any particular road.

13. Prohibition on use of marriage garden.- In consideration of the
fulfilment of any social obligations by the municipality, the license issued for the
registration and use of marriage garden shall not be considered for permission to
change in land use. The licensee after receipt of license shall send one copy of
license to concerned police station and collector.

14. Appeal against order of the competent authority.- If the licensee is
aggrieved by any orders of the competent authority, the appeal can be filed before
the appeal committee under section 403(4) of Madhya Pradesh Municipal Corporation
Act, 1956 or to the Collector under section 308(d) of the Madhya Pradesh
Municipalities Act, 1961, as the case may be.

15. Prosecution.- The competent authority can inspect the marriage
garden at any time. If any violation of any provision of bye-laws is detected, the
competent authority shall inform the licensee to take necessary action within 3
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days. If the licensee does not comply with the instructions then license can be
cancelled immediately, and the competent authority can initiate proceedings for
prosecution before the competent court against the guilty person, organisation, or
company.

16. Settlement.- The powers to withdraw charges under consideration
before the court or settlement of dispute shall vest with the competent authority of
the municipality.

17. All right of the municipality reserved.- The municipality shall not
get any ownership rights of the land/building registered as marriage garden. The
municipality shall reserve the right to cancel license in public interest without
assigning any reason. Municipality shall not be liable to pay any amount as
damages for cancellation of the license of marriage garden.

18. Prohibition.- Within the municipal limits, no person, organisation,
company without the valid licence from the municipality shall use any place for
marriage. License for the marriage gardens in the municipal limits existing before
the commencement of these bye-laws, shall be taken before 31st March of that
financial year in accordance with the procedure prescribed in these model bye-
laws, otherwise action shall be taken by treating them unauthorised.

19. Repeal and saving.- As from the date of commencement of these
bye-laws, all rules, bye-laws corresponding to these bye-laws applicable in
municipalities shall stand repealed:

Provided, anything done or any action taken under the rules or bye-
laws so repealed, shall, unless such thing or action is inconsistent with the
provisions of these bye-laws, be deemed to have been done or taken under
the corresponding provisions of these bye-laws.

Form—A
(See Bye-Law-3)
Application form for registration under Madhya Pradesh Municipality
(Registration and use of marriage garden) Model Bye-Laws, 2020

To,

Municipal Corporation/Municipality/
Nagar Parishad ..........cccoeevennenn.



J/86

1. | Name of the marriage garden
2. | Address of the marriage garden
3. | Name of the Applicant

4. | Address/Telephone No.

(Office/Residence/Mobile)

5. | Name, Address and Telephone No. of the Owner of
the Plot/Building
(Office/Residence/Mobile)

6. | Total area of marriage garden (Provide information
for built up area and open area separately)

7. | Capacity of applied place to accommodate total
gathering of people.

8. | Photocopy of the No objection Certificate from Fire
Department with Receipt Number and date.

9. | Copy of the receipt of depositing registration fee with
date.

10. | Layout plan of marriage garden along with
documents related to ownership or tenancy.

List of attachments

Signatures of the applicant
Name
Telephone No.

Form—B
(See Bye-Law-5)

Receipt of Application under Madhya Pradesh Municipality (Registration
and use of marriage garden), Model Bye-laws, 2020

Applicant has submitted application and other documents under Madhya Pradesh
Municipality (Registration and use of marriage garden), Model Bye-Laws, 2020,
which shall be examined and if information submitted is found correct, license
shall be issued within 30 days. The information of applicant in the application is as
under;-
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Name of the applicant

Father's Name

Name and address of the owner

el Nl S AR

Telephone No.
(Office/Residence/Mobile)

Name and address of marriage garden
Ward Committee Zone No.
Ward Number

Details of marriage garden

| X

Financial Year

10. | Instructions

Note: This license is not valid for determination of ownership and land use of
the plot.

Signature with Seal

Form—C
(See Bye-Law-5)
Serial No. Dated:
License of Registration and Use under Madhya Pradesh Municipality

(Registration and use of marriage garden) Model Bye-laws. 2020.

Shri/Smt.. ....coooiiiiiiiiiiiieeee, SON/Wife Of ...oooiiiiiiiiii,
TESIACIIE OF ...t is
hereby granted license to use the place situated in Ward No................ Zone
D[ J as marriage garden from the date of issue of this license till 31st
March......cccocovvvennennne subject to terms and conditions of said Bye Laws.
Issuedon...................

Signature with Seal
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By order and in the name of Governor
of Madhya Pradesh

Sd/-

(Ajay Singh Gangwar)
Secretary

Government of Madhya Pradesh
Urban development and housing department




LL.R.[2021]M.P. Index Medical College, Hospital & Research Centre Vs. State of M.P. (SC) 795

LL.R. [2021] M.P. 795 (SC)
SUPREME COURT OF INDIA

Before Mr. Justice L. Nageswara Rao & Ms. Justice Indira Banerjee
CA No. 867/2021 decided on 3 February, 2021

INDEX MEDICAL COLLEGE, HOSPITAL & ...Appellant
RESEARCH CENTRE

Vs.

STATE OF M.P. & ors. ...Respondents

(Along with CA Nos. 868/2021 & 869/2021)

Chikitsa Shiksha Pravesh Niyam, M.P, 2018, Rule 12(8)(a) and
Constitution—Article 14 & 19(1)(g) —Admission Rules — Constitutional Validity
— Test of Proportionality — Held — Right to admit students which is a part of
management's right to occupation under Article 19(1)(g) of Constitution
stands defeated by Rule 12(8)(a) as it prevents them from filling up all the
seats in medical courses — Non-filling up all medical seats is detrimental to
public interest — Applying test of proportionality, the restriction imposed by
Rule 12(8)(a) is unreasonable and is violative of Article 14 and 19(1)(g) of
Constitution —Impugned order set aside —Appeals allowed. (Paras 24 to 26)

fafecar Rrar gader Ags, 4.9, 2018, 97 12(8)(a) va wfaem7T —
BT 14 T 19(1)(g) — 93 =77 — wdegnaa fAferm=ar — sguifasar &1
géleror — affreiRa — faenfay &1 yawr <3 &1 Affer o f& d@fdem= @
AT 19(1)(g) & IId, UdE & IUSNIADT & IARVSR &1 ¢S 91T =, Fra|
12(8)(a) g1 fawa &1 WITaT @ Fife 98 S= fafecar urgasma A+t el a1
A 9 faRa sxar 2 — o fafecar diel @1 9 w1 o e f'a @ fog
FIMOR® 2 — Auifddr &1 ud&vl ar &<d 8¢ | 12(8)(a) s™1
ARG Fdem sRyfaayaa @ a2 |faem & =83 14 9 19(1)(g) &T Scaad
BT 2 — e AT Qe ured — el AR |

Cases referred:

(2017)8 SCC 627, (2002) 8 SCC 481, (2006) 4 SCC 517, (2019) 9 SCC 710,
(2001) 2 SCC 386, (2007) 4 SCC 669, (1986) 1 SCR 103(Can./SC), (2016) 7 SCC
353,(1998) 8 SCC 227.

ORDER
Leave granted.

We had heard the above set of Appeals and passed an order on 03.02.2021
as follows:
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"After hearing the learned counsel for the parties, we declare
Rule 12 (8) (a) of the Madhya Pradesh Chikitsa Shiksha Pravesh Niyam,
2018 as violative of Article 14 of the Constitution of India.

We direct the State of Madhya Pradesh to initiate the process of
filling up the 7 unfilled seats of st year MBBS course in the mop-up
round for the year 2020-21 by college level counselling within a period
of 7 days from today.

Reasons to follow."
2. Reasons for the order dated 03.02.2021 are given hereinunder: -

3. The Appellants-Private Medical Colleges filed Writ Petitions in the High
Court of Madhya Pradesh, Bench at Indore, challenging the Constitutional
validity of Sub-Rule 8 (a) of Rule 12 of the Admission Rules (Madhya Pradesh
Chikitsa Shiksha Pravesh Niyam), 2018 (hereinafter, 'the Rules'). Aggrieved by
the dismissal of the Writ Petitions, the Appellants are before this Court.

4. The Madhya Pradesh Niji Vyavasayik (Pravesh Ka Viniyaman Evam
Shulk Ka Nirdharan) Adhiniyam, 2007 (hereinafter, 'the Act') was promulgated to
provide for regulation of admission, fixation of fee and for reservation of seats to
persons belonging to Scheduled Castes, Scheduled Tribes and Other Backward
Classes in private unaided professional educational institutions and matters
connected therewith. Admission to private unaided professional educational
institutions is dealt with in Chapter III of the Act. Every admission to a private
unaided professional educational institution shall be made only in accordance
with the provisions of the Act or Rules made thereunder. The State Government
constituted the Admission and Fee Regulatory Committee for supervision and
management of the admission process and for fixing the fee to be charged from the
candidates seeking admission in these institutions.

5. Rules were framed by the State Government in exercise of the powers
conferred under Section 12 of the Act. Rule 10 prescribes the process of admission
to be on the basis of allotment of students who participated in the first round of
counselling. The procedure for admission in second round of counselling is dealt
with in Rule 11 and that of in last round (mop-up round) is found in Rule 12. The
allotment of admission after completion of final round of counselling is governed
by Rule 13. Amendments to the Rules were notified on 19.06.2019. The relevant
amendment which is subject matter of challenge in these Appeals is Rule 12 (8) (a)
which reads as follows: -

"(8) (a) The vacant seats as a result of allotted candidates from
MOP-UP round not taking admission or candidates resigning from
admitted seat shall not be included in the college level counseling
(CLC) being conducted after MOP-UP round".
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6. Writ Petitions filed by Index Medical College, Hospital and Research
Centre and Arushi Mahant and Others challenging Rule 12 (8) (a) as being
violative of Articles 14 and 19 (1)(g) were dismissed by a Division Bench of the
High Court of Madhya Pradesh, Bench at Indore by a judgment dated 15.12.2020.
Index Medical College, Hospital and Research Centre and others have filed the
Appeal arising out of SLP (C) No.179 of 2021, assailing the validity of the
judgment dated 15.12.2020. L.N. Medical College, Hospital and Research Centre
has also challenged the said judgment of the High Court by seeking permission to
file SLP. People's College of Medical Sciences and Research Centre filed a Writ
Petition questioning the vires of Rule 12 (8) (a) as well. It was disposed of by the
High Court of Madhya Pradesh giving liberty to the Petitioner therein to file an
appropriate representation before the Directorate of Medical Education for
redressal of its grievances. People's College of Medical Sciences and Research
Centre and Another are questioning the order dated 13.01.2021 in one of the
Appeals. As the point that arises in all these Appeals pertains to the validity of
Rule 12 (8) (a), they were heard together.

7. We have heard Mr. Neeraj Kishan Kaul, learned Senior Counsel, Mr.
Siddharth R. Gupta and Mr. Amalpushp Shroti, learned counsel for the
Appellants, Mr. Saurabh Mishra, learned Additional Advocate General for the
State of Madhya Pradesh assisted by Mr. Sunny Chaudhary, Advocate for the
Respondents. It was contended on behalf of the Appellants that Rule 12 (8) (a) is
an affront to their right of occupation which is protected under Article 19 (1) (g) of
the Constitution of India. Proscribing medical institutions from filling up seats
which fall vacant due to candidates in the mop-up round not taking admission or
candidates submitting resignation after taking admission amounts to an
unreasonable restriction. It was asserted on behalf of the Appellants that admissions
made by them are on the basis of allotment of students from common counselling
pool. After two rounds of counselling, unfilled seats are taken up in mop-up
round. Such of those seats which are not filled up in mop-up round are filled
through college level counselling as provided in Rule 13. It was further argued
that the pronounced object with which Rule 12 (8) (a) has been introduced is to
avoid manipulations in admission process and to prevent non-meritorious
students from getting seats in better colleges. As the measures adopted have no
nexus with the object, according to the Appellants, Rule 12 (8) (a) is violative of
Article 14 of the Constitution of India. It was submitted on behalf of the Appellants
that Rule 12 (8) (a) results in some seats going vacant, which is not only a national
waste of resources but also a huge financial burden to educational institutions.

8. On the other hand, the State of Madhya Pradesh defended the judgment of
the High Court. The State contended that it has become necessary to make
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amendment to Rule 12 and insert Sub-Rule 8 as it was found that students with
lesser merit were getting admission to better colleges in stray vacancies which
arose due to non-joining or resignation of candidates after mop-up round. Further,
Rule 12 (8) was also brought to prevent manipulation by those candidates who
were blocking seats in collusion with less meritorious candidates. As the entire
exercise of admission to medical colleges has been laid to ensure transparency,
Rule 12 (8) was made with the objective that less meritorious candidates do not
steal a march over those who have higher merit. The State relied upon a judgment
passed by the High Court of Madhya Pradesh in Writ Petition No.8097 of 2017
wherein the High Court had directed the Government to prevent manipulation of
admission process and stop the filling up of prime postgraduate seats by non-
meritorious candidates in mop-up round. Seven seats were identified as those
which became vacant due to students participating in mop-up round of counselling
but not joining. Therefore, those seats have not been allotted for college level
counselling.

9. Admission to private unaided medical institutions in the State of Madhya
Pradesh are made on the basis of allotment through common counselling conducted
by the State. There are two rounds of counselling conducted as per the procedure
laid down in Rules 10 and 11. Students who are eligible for admission in first
round are given an option to seek upgradation or change in second round along
with those candidates who did not get admission in first round. Those who have
sought for better option under Rule 10 are also considered in the second round of
counselling which is conducted in accordance with Rule 11. Rule 11 (7) provides
that admission in second round of counselling is final and candidates who are
admitted shall not be given the facility of a better choice. Rule 12 (2) makes it
clear that candidates to whom allotment orders were issued in the previous rounds
of counselling shall not be eligible for consideration in last round (mop-up round).
The process of admission in last round shall be according to Rule 10. However,
candidates participating in last round shall not be given the benefit of choosing a
better option. In case, candidates do not take admission after the allotment order in
last round of counselling, the amount of Rs. 2 lakhs deposited under Rule 12 (2)
would automatically be forfeited.

10.  Mr. Saket Bansal filed a Writ Petition No.8079 of 2017 before the High
Court complaining of injustice caused to him by a lesser meritorious candidate
getting a better subject/seat in the postgraduate medical course. He alleged that he
accepted his fourth choice of subject in second round of counselling for admission
to postgraduate course. In view of the Rules, he was not allowed to participate in
the mop-up round. His first choice of subject came up for consideration in mop-up
round and was filled up by a lesser meritorious candidate. He further alleged that
certain candidates are indulging in manipulation of blocking seats and thereafter
not joining which gives an opportunity to lesser meritorious candidates to get better
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subject/college in later rounds of counselling. The High Court by an order dated
24.04.2019 expressed its anguish regarding the inaction of the State Government
in the matter of manipulations in admissions to medical courses. The High Court
was concerned that directions issued by this Court in Dar-us-Slam Educational
Trust & Ors. v. Medical Council of India and Ors.', are not being followed by the
State of Madhya Pradesh. The High Court recorded the statement made on behalf
of the Government that such of those candidates who block seats and not join later
shall be met with penal consequence of being debarred from taking admission in
any other college for the current academic year. The High Court was also
informed that admissions after mop-up round are confined to only such seats that
remained vacant after the counselling, excluding those which are vacated by
candidates who were allotted admissions.

11. Rule 12 (8) (a) provides that vacant seats which arise due to candidates in
mop-up round not taking admission or submitting resignation after taking admission
shall not be included in college level counselling. Rule 12 (8) (b) disqualifies these
candidates who are allotted seats in the mop-up round and do not take up admissions
or resign. They will automictically be declared ineligible and a list of such
candidates shall be displayed on the portal and on the website of the Directorate. In
addition, the list shall be sent to the Directorate of Medical Education of other States,
Medical Council of India, Dental Council of India and D.G.H.S., Government of
India, for not giving admission to such candidates in any other Medical or Dental
colleges.

12.  The right to establish and manage educational institutions as an occupation
is protected under Article 19 (1) (g) of the Constitution of India. It is recognized by
this Court in T M.A. Pai Foundation & Ors. v. State of Karnataka & Ors.’. The
right includes:

(a) The right to admit students.
(b) Right to setup of reasonable fee structure.
(©) Right to appoint staff.

(d) Right to take action, if there is a dereliction of duty on the
partofan employee.

13. However, to ensure that admissions in educational institutions are made in
a fair and transparent manner on the basis of merit, the Government is empowered
to frame regulations. In T”M.A. Pai Foundation & Ors. v. State of Karnataka &
Ors. (supra) it was held as under:

1. (2017) 8 SCC 627
2.(2002) 8 SCC 481
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67. We now come to the regulations that can be framed relating to
private unaided professional institutions.

68. It would be unfair to apply the same rules and regulations regulating
admission to both aided and unaided professional institutions. It must be
borne in mind that unaided professional institutions are entitled to
autonomy in their administration while, at the same time, they do not
forego or discard the principle of merit. It would, therefore, be permissible
for the university or the Government, at the time of granting recognition, to
require a private unaided institution to provide for merit-based selection
while, at the same time, giving the management sufficient discretion in
admitting students. This can be done through various methods. For
instance, a certain percentage of the seats can be reserved for admission by
the management out of those students who have passed the common
entrance test held by itself or by the State/university and have applied to the
college concerned for admission, while the rest of the seats may be filled up
on the basis of counselling by the State agency. This will incidentally take
care of poorer and backward sections of the society. The prescription of
percentage for this purpose has to be done by the Government according to
the local needs and different percentages can be fixed for minority unaided
and non-minority unaided and professional colleges. The same principles
may be applied to other non-professional but unaided educational
institutions viz. graduation and postgraduation non-professional colleges
or institutes.

14. There is no controversy relating to provisions of the Act and Rules where
procedure for admission to professional colleges is prescribed. The only dispute
that arises for our consideration is validity of Rule 12 (8) (a) which was introduced
on 19.06.2019. The object of Rule 12 (8) (a) is to ensure that all admissions to
medical institutions are based on merit and to bar students of lesser merit from
getting admission to better colleges. The notice issued by the Director General of
Health Services, Ministry of Health and Family Welfare, Government of India
dated 11.04.2018 has been referred to by the High Court in its order dated
24.04.2019. The said letter highlights the active participation of a group of
students who were blocking all India quota seats in second round of counselling
deliberately for financial gratification without intention to join. During the said
period in the letter nearly 1,000 identified students did not join after first round.
They were being monitored to find out whether they were taking admission at
least in second round. DGHS proposed severe penal action against those
indulging in such activities. Having been informed of this menace, this Court
passed an order dated 09.05.2017 in Dar-us-Slam Educational Trust & Ors. v.
Medical Council of India and Ors. (supra), barring students who take admission
in all India quota seats from being allowed to vacate seats after second round of
counselling. All vacant seats after last round of counselling were directed to be
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filled up from a list that is forwarded to the institutions in the ratio of ten times to
the number of vacancies to ensure that all stray vacancies are filled. The contention
of the Appellants is that being asked to keep seats unfilled amounts to an
unreasonable restriction on their right to carry on their occupation guaranteed
under Article 19 (1) (g) of the Constitution of India. Even assuming the object of
the Rule is to ensure that lesser meritorious candidates do not get admission to
better colleges, the measure adopted by the Government in keeping seats vacant is
disproportionate.

15.  This Court in State of T.N. & Anr. v. P. Krishnamurthy & Ors.” held that a
subordinate legislation can be challenged on the following grounds:

a) Lackoflegislative competence to make the sub-ordinate legislation.

b)  Violation of Fundamental Rights guaranteed under the Constitution
of India.

¢) Violation of any provision of the Constitution of India.

d) Failure to conform to the Statute under which it is made or
exceeding the limits of authority conferred by the enabling Act.

e) Repugnancy to the laws of the land, that is, any enactment.

f)  Manifest arbitrariness/unreasonableness (to an extent where court
might well say that Legislature never intended to give authority to make
such Rules).

16. Itis relevant to examine whether a subordinate legislation can be declared
as unconstitutional on the principle of proportionality. This Court in Kerala State
Beverages (M&M) Corpn. Ltd. v. P.P. Suresh’ held as under: -

C. Judicial Review and Proportionality

26. The challenge to the Order dated 7-8-2004 by which the respondents
were deprived of an opportunity of being considered for employment is
on the ground of violation of Articles 14, 19 and 21 of the Constitution of
India. Lord Diplock in Council of Civil Service Unions v. Minister for
the Civil Service [Council of Civil Service Unions v. Minister for the
Civil Service, 1985 AC 374 : (1984) 3 WLR 1174 : (1984) 3 A1l ER 935
(HL)] held that the interference with an administrative action could be
on the grounds of "illegality", "irrationality" and "procedural
impropriety". He was of the opinion that "proportionality" could be an
additional ground of review in the future. Interference with an
administrative decision by applying the Wednesbury [Associated
Provincial Picture Houses Ltd. v. Wednesbury Corpn., (1948) 1 KB 223-

3.(2006) 4 SCC 517
4.(2019) 9 SCC 710
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(CA)] principles is restricted only to decisions which are outrageous in
their defiance of logic or of accepted moral standards that no sensible
person who applied his mind to the question to be decided could have
arrived at it.

17. In Om Kumar and Ors. v. Union of India’, this Court observed that the
principle of proportionality was being applied to legislative action in India since
1950. Any challenge to restrictions imposed by the Government under Articles 19
(2) to 19 (6) are tested by Courts on the principle of proportionality. Whether
restrictions placed are reasonable or not is adjudicated on the basis of appropriate
balance between rights guaranteed and the control permissible under Article 19
(2) to 19 (6). When legislation is challenged on the ground that restrictions placed
on the fundamental right is disproportionate, the Court conducts a primary review
where the State has to justify the necessity of restricting the fundamental rights.
Proportionality involves balancing test and necessity test. The "balancing test"
relates to scrutiny of excessive onerous penalties or infringement of rights or
interest and a manifest imbalance of relevant considerations. Whereas, the
"necessity test" requires infringement of human rights in question to be by the
least restrictive alternative.’

18. According to Aharon Barak’ proportionality in the broad sense is based on
two principal components. The first is legality, which requires that the limitation
be "prescribed by law"; the second is legitimacy, which is fulfilled by compliance
with the requirements of proportionality in the regular sense. Its concern is with
the conditions that justify the limitation of a constitutional right by a law. There
are two main justificatory conditions: an appropriate goal and proportionate
means. An appropriate goal is a threshold requirement and in determining it no
consideration is given to the means utilized by the law for attaining the goal. A
goal is appropriate even if the means of attaining it is or not. The proportionate
means must comply with three secondary criteria: (a) a rational connection
between the appropriate goal and the means utilized by the law to attain it, (b) the
goal cannot be achieved by means that are less restrictive of the constitutional
right; (c) there must be a proportionate balance between the social benefit of
realizing the appropriate goal, and the harm caused to the right (proportionality
stricto sensu or the proportionate effect).

19.  The three tests of proportionality propounded by Dickson, C. J. of Canada
inR.v. Oakes" are:

5.(2001) 2 SCC 386

6. District Central Co-operative Bank V. Coimbatore District Central Co-operative Bank Employees
Association and another'- (2007) 4 SCC 669

7. Aharon Barak, Proportionality and Principled Balancing 4 Law & Ethics Human Rights, 1

8. R.v. Oakes, (1986) 1 SCR 103 (Can. SC)]
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(a) The measures adopted must be rationally connected to the objective.

(b) The means should impair "as little as possible" the right or freedom
in question.

(c) There must be a proportionality between the effects of the measures
which are responsible for limiting the right or freedom, and the
objective which has been identified as of "sufficient importance".

20. A. K. Sikri, J. in Modern Dental College and Research Centre & Others
v. State of Madhya Pradesh’ remarked that the doctrine of proportionality is
enshrined in Article 19 itself. He explained that the expression "reasonable
restrictions" seeks to strike a balance between the freedom guaranteed in Article
19 (1) and social control permitted by Article 19 (2) to 19 (6). It was further held in
Modern Dental College and Research Centre & others v. State of Madhya
Pradesh (supra) that limitations imposed on the enjoyment of a right guaranteed
under the Constitution should not be arbitrary or excessive to what is required in
the interest of public. Itis also relevant to refer to the following factors which have
to be kept in mind for examining the reasonableness of a statutory provision as
laid down in M.R.F. Ltd. v. Inspector Kerala Govt.":

13. On a conspectus of various decisions of this Court, the following
principles are clearly discernible:

(1) While considering the reasonableness of the restrictions, the court
has to keep in mind the Directive Principles of State Policy.

(2) Restrictions must not be arbitrary or of an excessive nature so as to go
beyond the requirement of the interest of the general public.

(3) In order to judge the reasonableness of the restrictions, no abstract or
general pattern or a fixed principle can be laid down so as to be of universal
application and the same will vary from case to case as also with regard to
changing conditions, values of human life, social philosophy of the
Constitution, prevailing conditions and the surrounding circumstances.

(4) A just balance has to be struck between the restrictions imposed and
the social control envisaged by clause (6) of Article 19.

(5) Prevailing social values as also social needs which are intended to be
satisfied by restrictions have to be borne in mind. (See: State of U.P. v.
Kaushailiya[AIR 1964 SC416:(1964)4 SCR 1002] .)

(6) There must be a direct and proximate nexus or a reasonable
connection between the restrictions imposed and the object sought to be
achieved. Ifthere is a direct nexus between the restrictions and the object

9. (2016) 7 SCC 353
10. (1998) 8 SCC 227
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of'the Act, then a strong presumption in favour of the constitutionality of
the Act will naturally arise. (See: Kavalappara Kottarathil Kochuni v.
States of Madras and Kerala [AIR 1960 SC 1080 : (1960) 3 SCR 887] ;
O.K. Ghoshv. E.X. Joseph[AIR 1963 SC 812 : 1963 Supp (1) SCR 789:
(1962)2LLJ615].)

21. It is pertinent to refer to the observations made by Justice M. Jagannadha
Rao in Om Kumar and Ors. v. Union of India (supra) regarding proportionality in
connection with Article 14 of the Constitution of India which are as under: -

"32. So far as Article 14 is concerned, the courts in India examined
whether the classification was based on intelligible differentia and
whether the differentia had a reasonable nexus with the object of the
legislation. Obviously, when the courts considered the question whether
the classification was based on intelligible differentia, the courts were
examining the validity of the differences and the adequacy of the
differences. This is again nothing but the principle of proportionality.
There are also cases where legislation or rules have been struck down as
being arbitrary in the sense of being unreasonable [see Air India v.
Nergesh Meerza [(1981)4 SCC 335: 1981 SCC (L&S) 599] (SCC at pp.
372-373)]".

22. The Rules govern admission to both undergraduate and postgraduate
medical courses. The practice of students vacating allotted seats in All India
Quota to help lesser meritorious candidates was identified and suitable steps were
directed to be taken to prevent it. Large number of seats in All India Quota were
being sent for counselling to State Quota. It was found that certain unscrupulous
elements were making meritorious students vacate their seats so that the said seats
would be filled up by candidates having lower merit in the next rounds of
counselling. In the counter affidavit filed in these Appeals, the State Government
referred to the observations made by the High Court in the Writ Petition filed by
Mr. Saket Bansal relating to postgraduate admissions. The complaint of the Writ
Petitioner therein was that a lesser meritorious candidate got a better subject due
to the filling of the seat in mop-up round and the student who was allotted the seat
in the earlier round not joining. In the background of the said facts, the High Court
directed the State Government to find a solution to put an end to the pernicious
practice of students who were allotted to a medical seat not joining to favour lesser
meritorious candidates.

23.  The professed object of the amendment to the Rules by insertion of Rule
12 (8) (a) is to ensure that admission to medical institutions are made strictly in
accordance to merit as the Government noticed that lesser meritorious candidates
were getting better colleges/subjects. Therefore, seats that fall vacant due to non-
joining or resignation of students who were allotted seats in mop-up round of



LL.R.[2021]M.P. Index Medical College, Hospital & Research Centre Vs. State of M.P. (SC) 805

counselling will not be included in the college level counselling. The result is such
seats will remain unfilled.

24. There is no doubt that the object with which Rule 12 (8) (a) is made is
appropriate as malpractice by students in the admission process should be
curtailed. Rule 12 (7) (c) provides that students who do not take admission after
issuance of an allotment letter will not be entitled to seek refund of the advance
admission fee of Rs.2 lakhs which would stand forfeited automatically. According
to Rule 12 (8) (b), those students who do not join after being allotted a seat through
mop-up round will automatically be declared ineligible for the next round of
counselling. They will not be entitled for admission to any other medical/dental
colleges. Suitable steps are taken to prevent such students from participating in
the next round of counselling, forfeiting the advance admission fee and making
them ineligible for admission in any medical college. However, the medical
colleges who have no part to play in the manipulation as detailed above are
penalised by not being permitted to fill up all the seats. The measure taken by the
Government of proscribing the managements from filling up those seats that fall
vacant due to non-joining of the candidates in mop-up round is an excessive and
unreasonable restriction.

25. The right to admit students which is a part of the management's right to
occupation under Article 19 (1) (g) of the Constitution of India stands defeated by
Rule 12 (8) (a) as it prevents them from filling up all the seats in medical courses.
Upgradation and selection of subject of study is pertinent only to postgraduate
medical course. In so far as undergraduate medical course is concerned, the
upgradation is restricted only to a better college. Not filling up all the medical
seats is not a solution to the problem. Moreover, seats being kept vacant results in
huge financial loss to the management of the educational institutions apart from
being a national waste of resources. Interest of the general public is not subserved
by seats being kept vacant. On the other hand, seats in recognised medical
colleges not being filled up 1s detrimental to public interest. We are constrained to
observe that the policy of not permitting the managements from filling up all the
seats does not have any nexus with the object sought to be achieved by Rule 12 (8)
(a). The classification of seats remaining vacant due to non-joining may be based
on intelligible differentia but it does not have any rational connection with the object
sought to be achieved by Rule 12 (8) (a). Applying the test of proportionality, we are
of the opinion that the restriction imposed by the Rule is unreasonable. Ergo, Rule
12 (8)(a)is violative of Articles 14 and 19 (1) (g) of the Constitution.

26. For the aforementioned reasons, the judgment of the High Court is set
aside and the Appeals are allowed accordingly.

Appeal allowed
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I.L.R. [2021] M.P. 806 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice Uday Umesh Lalit, Ms. Justice Indira Banerjee &
Mr. Justice K.M. Joseph
CRA No. 989/2007 decided on 25 February 2021

DEVILAL & ors. ...Appellants

Vs.

STATE OF M.P. ...Respondent
A. Penal Code (45 of 1860), Section 302/34 — Appreciation of

Evidence — Held — Courts below rightly relied on FIR as dying declaration —
Testimonies of witnesses and recovery of weapons clearly discloses that
appellants opened an assault on deceased which led to his death — Conviction
and sentence affirmed — Appeal of appellant No. 1 & appellant No. 2
dismissed. (Paras 21to023)
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B. Penal Code (45 of 1860), Section 302/34 and Juvenile Justice
(Care and Protection of Children) Act (56 of 2000), Section 20 — Held —
Incident occurred in 1998, on that date, age of appellant No. 3 was 16 years 11
months and 26 days — As per Section 20 of Act 0f 2000, age of appellant No. 3
was less than 18 years on date of incident, thus benefit of provisions of Act of
2000 will be extended to appellant No. 3 — Sentence of life imprisonment set
aside and matter remitted to jurisdictional Juvenile Justice Board for
determining appropriate quantum of fine to be levied on appellant No. 3 —
Appeal disposed. (Paras15t0 18 & 24)
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Cases Referred :

(2009) 13 SCC 211, (2016) 11 SCC 786, (2013) 11 SCC 193, (2020) 10
SCC 555.

JUDGMENT

The Judgment of the Court was delivered by
UDAY UMESH LALIT, J. :- This appeal, at the instance of Devilal son of Chetaram

Gujar and his two sons Gokul and Amrat Ram, is directed against the judgment
and order dated 14.09.2006 passed by the High Court' in Criminal Appeal No.700
0f 1999.

2. The appellants along with one Gattubai, wife of accused Devilal, were
tried in Special Offence Case No. 88 of 1998 in the court of Special Judge
(SC/ST), Mandsaur, Madhya Pradesh under Sections 302 read with 34 of the
Indian Penal Code (for short, 'IPC') and Sections 3(1)(10) and 3(2)(5) of the
Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989
("'SC/ST Act', for short).

3. Theinstant crime arose out of F.I.LR. N0.212 of 1998 registered at 11.10 p.m.
on 19.07.1998 with Police Station Manasa, District Neemach, Madhya Pradesh.
The reporting made by one Ganeshram was to the following effect:-

"l am resident of village Khera Kushalpura. On
14.7.98, there had been quarrel between
Devilal son of Jetram Gurjar and me in village
Khera Kusalpura. Today, in the evening I was
coming from Binabas after doing my work and
going by walk to my house. At about 8 p.m.,
while going towards my house on public road
when [ had reached in front of the house of
Devilal Gurjar then after seeking me Devilal
armed with Kulhari, his son Gokul armed with
Talwar and Amritlal armed with lathi had come
there. Devilal had abused me and called me as
Chamar and stated that Chamars have advanced
too much. He told me that he shall finish me.
He had attacked me from sharp side of Kulhari
with intention to kill me. The first blow hit me
on the bone (calf) of right leg. Gokul had given
second sword blow on my bone (calf) of left
leg. My both legs were cut and I fell down there
itself. Then Amritram had given lathi blow on

1. High Court of Madhya Pradesh, Bench Indore
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my right fist and left hand and my right fist was
fractured. These persons had again called me
Chamar and told me that if [ shall fight with
them again. They had kicked me on my face
below both eyes and there is swelling. Then I
shouted for help. My mother Gattu Bai, wife
Sajan Bai and sister-in-law Saman Bai had run
from home and reached there, they protected
me. When Saman Bai was protecting me then
Devilal had given blow on her left elbow. Later,
my mother, wife and sister-in-law lifted me and
taken me to home. Kanhaiyalal had brought
tractor from Barbua. ...Satyanarain, my sister-
in-law Saman Bai have put me in the tractor
and brought me to police station. I am lodging
report, | have heard the report, it is correct.
Action may be taken. My hand is fractured and
I cannot sign. I have put my thumb
impression."

4. The aforesaid FIR was recorded by PW8-Shankar Rao, who, then took
Ganeshram along with Tehsildar to Community Health Centre, Manasa, where
PW9-Dr. Kailash Chandra Kothari examined injured Ganeshram. It was found
that the general condition of the injured was not good; that he was unable to speak;
and that his blood pressure could not be recorded. The injuries found on the person
of Ganeshram were recorded in report Exhibit P/23 and Ganeshram was referred
to Surgical Specialist, District Hospital, Mandasaur vide Reference Form Exhibit
P/25 at about 12.45 a.m. on 20.07.1998. However, while PW9-Dr. Kothari was
completing the formalities, Ganeshram expired at 1.00 a.m.. PW9-Dr. Kothari,
therefore, recorded the information of death in Exhibit P/26 under his signature.

5. At about 9.45 a.m. on 20.07.1998, application Exhibit P/17 was received
by PWO9-Dr. Kothari, pursuant to which post-mortem was conducted on the dead
body of Ganeshram. The observations with respect to external and internal
injuries suffered by the deceased were as under:-

"16.  The following external injuries were present on his
person -

1. Incised wound with dimension of five X four and a
half X three and a half cm. which is present on left
leg in which broken pieces of Tibia and Fibula bone
were found. Much of blood was found to have
coagulated near about the wound.

2. Incised wound with dimension of four and a half X
three and a half X two and a half cm. which was



LL.R.[2021]M.P.

17.
18.

Devilal Vs. State of M.P. (SC)

present on right leg through which tibia and Febula
bone was clearly visible and in which much blood
was found coagulated.

Cyanosed mark on lower part of right hand four and
half X two and a half cm. dimension.

Cyanosed mark on left hand three and a half X two
and a halfcm. dimension.

Incised wound on left eyebrow two X one X half
cm dimension.

All the said injuries were ante mortem.
The internal examination found that -

1. Skull - The front right part of the skull was
found broken. Membrane was contracted and much
of blood was found coagulated. Blood lumps were
stuck in the brain and brain was found contracted.
Tympanium, rib, pleura, Trachea and throat were
found contracted. Both the lungs were found dry
and contracted. After cutting the lungs blood etc.
yeast etc. did not come out.

2. Heart - left chamber of the heart was found
empty. Right side chamber was full of blood. The
velum membrane of the intestine morsel pipe all
were pale and contracted Membrane in the stomach
was contracted and was pale and stomach was
empty small intestine and large intestine were
contracted and was having paleness. Liver, spleen,
Kidney all were contracted.

3. Bladder was empty.

4. The following bones inside the body were
found fractured -

1. Front skull bone, right side skull bone,
Tibia, Febulas left and right both were
found broken. Right radius ALNA was
found fractured. Left numerous was found
broken."
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The cause of death was stated to be excessive bleeding from the injuries
suffered by the deceased.

6. During the course of investigation, PW8-Shankar Rao prepared site map
Exhibit P/18 and arrested accused Devilal, Gokul and Amrat Ram vide Exhibits

P/5to7.
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Pursuant to disclosure statement made by accused Gokul vide Exhibit P/8,
a sword was recovered. Similarly, pursuant to the disclosure statement made by
accused Amrat Ram, vide Exhibit P/9, a lathi was recovered, while pursuant to
disclosure statement made by accused Devilal, vide Exhibit P/10, an axe was
recovered.

Statements of Sajan Bai (PW1), Saman Bai (PW2), Kanhaiyalal (PW3)
Satya Narayan (PW4), Amarlal (PW6) and Gatto Bai were also recorded by PW§-
Shankar Rao.

7. After completion of investigation, the appellants along with Gattubai wife
of accused Devilal were tried in Special Offence Case No. 88 of 1998 as stated
above.

8. In support of its case, the prosecution relied upon the eyewitness account
through PW1-Sajan Bai, PW2-Saman Bai and PW7-Lakshminarayan.

a) PW1-Sajan Bai, wife of the deceased, in her examination-in-
chief'stated:-

"2. The event is of 19" of Seventh month. The time was
evening between 7 to 8 o'clock. I had returned after doing
labour and myself, my mother-in-law and Devrani were
sitting on otla outside the house. I heard the call of my
husband that rush [ am being beaten.

3. All the three of us rushed and reached in front of Devi
Lal's house. We saw there that Gokul, Amrit Ram and Devi
Lal were beating my husband and Gatto Bai was standing
there. Gokul was having sword, Amrit Ram was having lathi.
Devilal was having axe in his hand. My husband's hands and
legs had been cut. His hands were broken and legs were cut.
While beating these were telling DHED Caste CHAMARS
have become arrogant (DHED JAT CHAMARON KE
BHAV BADH GAYE HAIN).

4. I, my mother-in-law, my Devrani lifted Ganeshram and
brought to our house. My husband was having injury on eye
and head also. Then my Jeth Kanhiyalal came at home.

5. My Jeth went to Badkua to bring tractor wherefrom he
came with Ratan Ba's tractor. Then Ganeshram was put in
tractor and brought to Manasa Police Station. My husband
lodged report at the police station, myself, my Jeth, my
Devrani, two Devars, mother-in-law and Devi Lal of
Badkuan also went to manage in the tractor. My husband
could read and write but hands had been broken, therefore
did not sign had put thumb impression.



LL.R.[2021]M.P. Devilal Vs. State of M.P. (SC)

6. They were taken to the hospital from the Police Station.
Treatment was given there. Ganeshram breathed his last
within 2 to 3 hours there itself."

In her cross-examination the witness stated:-

b)

¢) PW7-Laxminarayan, brother of the deceased, in his

"10. The police had taken my statement which was read over
to me yesterday. Then said did not read over yesterday. Had
read over to all the three of us separately. We were made to
understand what statement we have to make in the court. The
Government Advocate who examined today had read over."

PW2-Saman Bai, sister-in-law of the deceased, stated:-

"2. Ondated 19" of seventh month, at about 7-8 p-m., we had
come from our work and we were sitting on Otley. My sister-
in-law, mother-in-law and I all three were sitting there. At the
time of fight, Ganeshram had shouted for help. After hearing
shout, we all the three had run and reached there in front of the
house of Devilal.

3. All the four accused persons were beating Ganeshram
and they were telling that they shall kill him. They were
continuously calling him Chamar. Gokul was armed with
Talwar, Devilal was armed with Kulhari, Amritram was
armed with lathi and Gattubai was having Mogri of washing
cloth."

examination-in-chief'stated:-

"3. This incident has taken place nearly 7 months ago.
Ganeshram was coming to house by motor. Motor comes at 7
p.m. This incident has taken place during the evening.
Ganeshram was coming. On the way, a quarrel started in front
of the house of Devilal. | was standing outside my house on
the "Otle". | heard shouts on which I have gone to see what is
happening. I saw that Gokul, Amritram, Devilal were beating
my brother. Devilal had an axe, Gokul had a sword and
Amritram had a truncheon. Gatthubai had a "Tenpa" (a piece
of wood). I was standing slightly away. I was standing at a
distance of around 15-20 steps away.

4. 1 could not see that who has inflicted injury on which
part.

5. Devilal exclaimed for me that, "kill this 'Chamate
Rampe'also", on which I have ran away to my house.

811



812

9.

Devilal Vs. State of M.P. (SC)

6. I have ran away to my house from there, on which my
mother, my sister-in-law Sajanbai and my wife Samanbai
went to the place where quarrel was taking place. Then, all
three of them brought Ganeshram to the house.

7. Handsand legs of Ganeshram have been incised.

8. Then, my brother Kanhaiyyalal went to Badkuan and
brought a tractor from there. We took Ganeshram to Manasa by
tractor. Ganeshram had lodged a report at Manasa P.S.
Statements were recorded over there and then we went to
hospital. Doctors have provided treatment over there and
during the course of treatment Ganeshram had died."

In his cross-examination the witness stated:-

"28. I have returned back from the place of incident and sent
my mother, sister-in-law and wife, a fact which I have not
told to the police. Police has not held inquiry in this regard
because of which [ have not told this fact.

29. The house of Devilal cannot be seen from my house.

30. I have came back running from the house of Devilal in
2-3 minutes."

"24. 1 agree with Modi's Medical jurisprudence that
breathing intermittently, not catching the pulse speed, non
tracing of blood pressure, spreading of eye pupils and
reacting weakly on throwing light spreading of blackness
on the pupils and eye brows of the injured Ganesh - all these
symptoms are of immediately following unconscious at the
spot in the state of injured and will not get consciousness till
death.

25. Such type of injured persons lose their memory at once
on getting injury.

26. If the incident takes place at 8 o'clock evening then the
patient will become unconscious at once and will not
remain in the state of speaking.

27. Allthis condition was of the injured Ganesh."

LL.R.[2021]M.P.

d) The medical evidence was unfolded through the testimony of PW9-
Dr. Kothari, who in his cross-examination accepted:-

After considering the evidence on record, the Trial Court found that the

FIR recorded at the instance of the deceased could be relied upon as dying
declaration and that the statements of PW1-Sajan Bai, PW2-Saman Bai and PW7-
Laxminarayan as well as the recoveries at the instance of accused Devilal, Gokul
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and Amrat Ram proved the case of prosecution. By its judgment and order dated
01.05.1999, the trial Court found that the offence under Section 302 read with 34
IPC was proved by the prosecution as against accused Devilal, Gokul and Amrat
Ram. It was, however, found that the case was not proved against the fourth
accused Gattubai. It was further found that none of the accused could be held
guilty under offences punishable under SC/ST Act.

Thus, the appellants were convicted under Sections 302 read with 34 IPC
and by a separate order recorded on the same day they were sentenced to suffer
imprisonment for life with fine of Rs.5,000/-each, in default whereof to undergo
further imprisonment for two years.

10. Being aggrieved, Criminal Appeal No. 700 of 1999 was preferred by
accused Devilal, Gokul and Amrat Ram in the High Court. It was submitted
before the High Court that considering the medical evidence on record and the
statement of PW9-Dr. Kothari, it was unlikely that the deceased could have made
any statement before the police, on the basis of which the FIR was recorded in the
present case. The further submission was that, as admitted by PW1-Sajan Bai, in
her cross-examination, the witnesses were tutored. These submissions were not
accepted by the High Court. It, however, accepted that the version of PW7-
Laxminarayan could not be relied upon as the same was not consistent with the
statement of PW2-Saman Bai and the name of PW7-Laxminarayan was also not
mentioned in the FIR. The High Court thus affirmed the conviction and sentence
recorded against accused Devilal, Gokul and Amrat Ram and dismissed Criminal
Appeal No. 700 of 1999 by its judgment and order dated 14.09.2006 which
decision is presently under challenge.

11. During the pendency of this appeal, by Order dated 08.04.2009 this Court
released accused Devilal and Gokul on bail as they had undergone imprisonment
for nine years and four months.

[LA. No. 4224 of 2017 was, thereafter, filed submitting infer alia that
accused Amrat Lal was a juvenile on the day the offence was committed and that
in the light of the decision of this Court in Hari Ram vs. State of Rajasthan and
another’, the submission of his juvenility could be raised for the first time before
this Court.

12. By Order dated 3.10.2018 this Court directed the Sessions Judge,
Neemach to conduct an inquiry into the issue of juvenility of Amrat Ram and
submit a report to this Court. In the inquiry so conducted, statements of concerned
persons including Assistant Teacher, Government Primary School, Khushalpura,
were recorded and the documents were considered, whereafter, it was found that

2.(2009) 13 SCC 211
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the date of birth of accused Amrat Ram was 23.03.1981 and that he was 16 years
11 months and 26 days on the date of offence. Accordingly, the in-charge District
and Sessions Judge, Neemach has forwarded report dated 03.12.2018 to this
Court.

13.  In this appeal, we have heard Mr. Sushil Kumar Jain, learned Senior
Advocate on behalf of the appellants and Mr. Harmeet Singh Ruprah, learned
Advocate appearing for the respondent-State.

14.  Atthe outset, we must deal with the issue of juvenility of Amrat Ram.

15.  The incident in the present case had occurred in July, 1998 when the
Juvenile Justice Act, 1986 ('the 1986 Act', for short) was in force. The age of
juvenility for a male juvenile under the 1986 Act was 16 years. Since Amrat Ram
was 16 years 11 months as on the date when the offence was committed, he was
certainly not a juvenile within the meaning of 1986 Act. However, the age of
juvenility was raised to 18 years in terms of the provisions of the Juvenile Justice
(Care and Protection of Children) Act, 2000 ('the 2000 Act', for short). Section 20
of the 2000 Act dealing with proceedings pending against a juvenile on the date
the 2000 Act came into force, states:-

"20. Special provision in respect of pending cases.-
Notwithstanding anything contained in this Act, all proceedings
in respect of a juvenile pending in any court in any area on the
date on which this Act comes into force in that area, shall be
continued in that court as if this Act had not been passed and if
the court finds that the juvenile has committed an offence, it
shall record such finding and instead of passing any sentence in
respect of the juvenile, forward the juvenile to the Board which
shall pass orders in respect of that juvenile in accordance with
the provisions of this Act as if it had been satisfied on inquiry
under this Act that a juvenile has committed the offence:

Provided that the Board may, for any adequate and special
reason to be mentioned in the order, review the case and pass
appropriate order in the interest of such juvenile.

Explanation.- In all pending cases including trial, revision,
appeal or any other criminal proceedings in respect of a juvenile
in conflict with law, in any court, the determination of juvenility
of such a juvenile shall be in terms of clause (1) of section 2,
even if the juvenile ceases to be so on or before the date of
commencement of this Act and the provisions of this Act shall
apply as if the said provisions had been in force, for all purposes
and at all material times when the alleged offence was
committed."
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16. Where an offender was more than 16 years of age on the day when the
incident had occurred (and therefore was not a juvenile within the meaning of the
1986 Act) but was less than 18 years of age on the day of the incident, the question
as to what extent benefit can be given in terms of the provisions of the 2000 Act,
was considered by this Court in some cases. In Mumtaz alias Muntyaz vs. State of
Uttar Pradesh (now Uttarakhand)®, after noting the earlier decisions, this Court
observed:-

" 18. The effect of Section 20 of the 2000 Act was considered in
Pratap Singh v. State of Jharkhand' and it was stated as under:
(SCCp.570,para3l)

"31. Section 20 of the Act as quoted above deals with
the special provision in respect of pending cases and
begins with a non obstante clause. The sentence

'notwithstanding anything contained in this
Act, all proceedings in respect of a juvenile
pending in any court in any area on the date on
which this Act came into force'

has great significance. The proceedings in
respect of a juvenile pending in any court
referred to in Section 20 of the Act are relatable
to proceedings initiated before the 2000 Act
came into force and which are pending when
the 2000 Act came into force. The term "any
court" would include even ordinary criminal
courts. If the person was a "juvenile" under the
1986 Act the proceedings would not be
pending in criminal courts. They would be
pending in criminal courts only if the boy had
crossed 16 years or the girl had crossed 18
years. This shows that Section 20 refers to
cases where a person had ceased to be a
juvenile under the 1986 Act but had not yet
crossed the age of 18 years then the pending
case shall continue in that court as if the 2000
Act has not been passed and if the court finds
that the juvenile has committed an offence, it
shall record such finding and instead of passing
any sentence in respect of the juvenile, shall
forward the juvenile to the Board which shall
pass orders in respect of that juvenile."

3.(2016) 11 SCC 786
4.(2005) 3 SCC 551



816

Devilal Vs. State of M.P. (SC)

"8. One of the basic distinctions between the 1986 Act
and the 2000 Act relates to the age of males and females.
Under the 1986 Act, a juvenile means a male juvenile
who has not attained the age of 16 years, and a female
juvenile who has not attained the age of 18 years. In the
2000 Act, the distinction between male and female
juveniles on the basis of age has not been maintained.
The age-limit is 18 years for both males and females.

9. A person above 16 years in terms of the 1986 Act was
not a juvenile. In that view of the matter the question
whether a person above 16 years becomes "juvenile"
within the purview of the 2000 Act must be answered
having regard to the object and purport thereof.

10. In terms of the 1986 Act, a person who was not
juvenile could be tried in any court. Section 20 of the
2000 Act takes care of such a situation stating that
despite the same the trial shall continue in that court as
if that Act has not been passed and in the event, he is
found to be guilty of commission of an offence, a
finding to that effect shall be recorded in the judgment
of conviction, if any, but instead of passing any
sentence in relation to the juvenile, he would be
forwarded to the Juvenile Justice Board (in short "the
Board") which shall pass orders in accordance with the
provisions of the Act as if it has been satisfied on
inquiry that a juvenile has committed the offence. A
legal fiction has, thus, been created in the said
provision. A legal fiction as is well known must be
given its full effect although it has its limitations. ...

]] Hskok

12. Thus, by reason of legal fiction, a person, although
not a juvenile, has to be treated to be one by the Board
for the purpose of sentencing, which takes care of a
situation that the person although not a juvenile in terms
of the 1986 Act but still would be treated as such under
the 2000 Act for the said limited purpose."

5.(2005) 3 SCC 685

LL.R.[2021]M.P.

19. In Bijender Singh v. State of Haryanda', the legal position as
regards Section 20 was stated in the following words: (SCC pp.
687-88, paras 8-10 & 12)
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20. In Dharambir v. State (NCT of Delhi)’ the determination of
juvenility even after conviction was one of the issues and it was
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stated: (SCCp. 347, paras 11-12)

21. Similarly in Kalu v. State of Haryand', this Court summed

"[1. 1t is plain from the language of the Explanation to
Section 20 that in all pending cases, which would
include not only trials but even subsequent proceedings
by way of revision or appeal, etc., the determination of
juvenility of a juvenile has to be in terms of clause (/) of
Section 2, even if the juvenile ceases to be a juvenile on
or before 1-4-2001, when the 2000 Act came into force,
and the provisions of the Act would apply as if the said
provision had been in force for all purposes and for all
material times when the alleged offence was
committed.

12. Clause (1) of Section 2 of the 2000 Act provides that
"juvenile in conflict with law" means a "juvenile" who
is alleged to have committed an offence and has not
completed eighteenth year of age as on the date of
commission of such offence. Section 20 also enables
the court to consider and determine the juvenility of a
person even after conviction by the regular court and
also empowers the court, while maintaining the
conviction, to set aside the sentence imposed and
forward the case to the Juvenile Justice Board
concerned for passing sentence in accordance with the
provisions of the 2000 Act."

up asunder: (SCCp.41,para2l)

"21. Section 20 makes a special provision in respect of
pending cases. It states that notwithstanding anything
contained in the Juvenile Act, all proceedings in respect
ofajuvenile pending in any court in any area on the date
on which the Juvenile Act comes into force in that area
shall be continued in that court as if the Juvenile Act had
not been passed and if the court finds that the juvenile
has committed an offence, it shall record such finding
and instead of passing any sentence in respect of the
juvenile forward the juvenile to the Board which shall
pass orders in respect of that juvenile in accordance
with the provisions of the Juvenile Act as if it had been
satisfied on inquiry under the Juvenile Act that the

6.(2010) 5 SCC 34
7.(2012) 8 SCC 34
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juvenile has committed the offence. The Explanation to
Section 20 makes it clear that in all pending cases,
which would include not only trials but even
subsequent proceedings by way of revision or appeal,
the determination of juvenility of a juvenile would be in
terms of clause (/) of Section 2, even if the juvenile
ceased to be a juvenile on or before 1-4-2001, when the
Juvenile Act came into force, and the provisions of the
Juvenile Act would apply as if the said provision had
been in force for all purposes and for all material times
when the alleged offence was committed."

22. It is thus well settled that in terms of Section 20 of the 2000
Act, in all cases where the accused was above 16 years but
below 18 years of age on the date of occurrence, the proceedings
pending in the court would continue and be taken to the logical
end subject to an exception that upon finding the juvenile to be
guilty, the court would not pass an order of sentence against him
but the juvenile would be referred to the Board for appropriate
orders under the 2000 Act. What kind of order could be passed
in a matter where claim of juvenility came to be accepted in a
situation similar to the present case, was dealt with by this Court
in Jitendra Singh v. State of U.P. in the following terms: (SCC
pp-210-11, para32)

"32. A perusal of the "punishments" provided for under
the Juvenile Justice Act, 1986 indicate that given the
nature of the offence committed by the appellant,
advising or admonishing him [clause (a)/ is hardly a
"punishment" that can be awarded since it is not at all
commensurate with the gravity of the crime. Similarly,
considering his age of about 40 years, it is completely
illusory to expect the appellant to be released on
probation of good conduct, to be placed under the care
of any parent, guardian or fit person [clause (b)]. For
the same reason, the appellant cannot be released on
probation of good conduct under the care of a fit
institution [clause (c)] nor can he be sent to a special
home under Section 10 of the Juvenile Justice Act, 1986
which is intended to be for the rehabilitation and
reformation of delinquent juveniles [clause (d)/. The
only realistic punishment that can possibly be awarded
to the appellant on the facts of this case is to require him
to pay a fine under clause (e) of Section 21(1) of the
Juvenile Justice Act, 1986."

8.(2013) 11 SCC 193
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17.

23. InJitendra Singh v. State of U.P’, having found the juvenile
guilty of the offence with which he was charged, in accordance
with the law laid down by this Court as stated above, the matter
was remanded to the jurisdictional Juvenile Justice Board
constituted under the 2000 Act for determining appropriate
quantum of fine. The view taken therein is completely
consistent with the law laid down by this Court and in our
opinion the decision in Jitendra Singh v. State of U.P.* does not
call for any reconsideration. The subsequent repeal of the 2000
Act on and with effect from 15-1-2016 would not affect the
inquiry in which such claim was found to be acceptable. Section
25 ofthe 2015 Act makes it very clear."

Court observed:-

"19. This position of law and principle in Mumtaz case’ was
affirmed by this Court for the first time in Hari Ram v. State of
Rajasthan’ in the following words: (SCC p. 223, para 39)

"39. The Explanation which was added in 2006, makes
it very clear that in all pending cases, which would
include not only trials but even subsequent proceedings
by way of revision or appeal, the determination of
juvenility of a juvenile would be in terms of clause (/) of
Section 2, even if the juvenile ceased to be a juvenile on
or before 1-4-2001, when the Juvenile Justice Act,
2000, came into force, and the provisions of the Act
would apply as if the said provision had been in force
for all purposes and for all material times when the
alleged offence was committed. In fact, Section 20
enables the court to consider and determine the juvenility
of'a person even after conviction by the regular court and
also empowers the court, while maintaining the
conviction, to set aside the sentence imposed and
forward the case to the Juvenile Justice Board
concerned for passing sentence in accordance with the
provisions of the Juvenile Justice Act, 2000."

20. In light of the legal position as expounded above and in the
aforementioned judgments, this Court at this stage can decide
and determine the question of juvenility of Satya Deo,
notwithstanding the fact that Satya Deo was not entitled to the
benefit of being a juvenile on the date of the offence, under the
1986 Act, and had turned an adult when the 2000 Act was

9.(2020) 10 SCC 555
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Recently, in Satya Deo alias Bhoorey vs. State of Uttar Pradesh’, this
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enforced. As Satya Deo was less than 18 years of age on the date
of commission of offence on 11-12-1981, he is entitled to be
treated as a juvenile and be given benefit as per the 2000 Act."

18. It is thus clear that, even if it is held that Amrat Ram was guilty of the
offence with which he was charged, the matter must be remitted to the
jurisdictional Juvenile Justice Board for determining appropriate quantum of fine
that should be levied on Amrat Ram.

19.  We now turn to the basic issue whether the appellants were rightly held
guilty by the courts below.

20. Mr. Sushil Kumar Jain, learned Senior Advocate for the appellants has
submitted that given the cross-examination of PW9-Dr. Kothari, it would be
impossible to believe that Ganeshram could have made any reporting to the police
as alleged. It is submitted that, according to the FIR, the incident had occurred
around 8.00 p.m., while the FIR was recorded after more than three hours. Mr.
Jain has further submitted that, as accepted by PW1-Sajan Bai, witnesses were
clearly tutored and, as such, the value of the testimony of PWs 1 and 2 stands
diminished to a great extent. Relying on the cross-examination of PW7-
Laxminarayan, it is submitted that the front of the house of accused Devilal where
the incident was stated to have occurred was not visible for the alleged eye
witnesses.

The submissions are countered by Mr. Harmeet Singh Ruprah, learned
Advocate for the State. It is submitted that the testimonies of PWs 1 and 2 are quite
consistent; their presence was recorded right from the initial stage of reporting of
the crime; that the distance between the houses was just about 100 feet and; that
there was no effective cross-examination on the issue whether they had enough
opportunity to witness the incident.

21.  The testimony of PW9-Dr. Kothari, shows that Ganeshram was alive
when the initial examination was undertaken by PW9-Dr. Kothari. According to
the witness, when he examined Ganeshram, the blood pressure could not be
detected. However, that by itself does not mean that Ganeshram was notin a
physical condition to make any reporting to the police two hours earlier.
Paragraph 24 of the deposition of PW9-Dr Kothari shows that if the
symptoms stated therein were present, it could possibly be said that the
concerned person would not be in a position to speak. First of all, such
assertion is purely an opinion of an expert. Secondly, nothing is available on
record to show that Ganeshram had shown these symptoms either soon
after the incident or when his statement was recorded by PW8 Shankar Rao.
No questions were put to PW1-Sajan Bai, PW2 Saman Bai and PWS-



LL.R.[2021]M.P. Devilal Vs. State of M.P. (SC) 821

Shankar Rao in that behalf. We, therefore, reject the submission advanced
on this score and find that the FIR was rightly relied upon by the courts below
as dying declaration on part of Ganeshram.

22.  TheFIR itselfreferred to the presence of PW1-Sajan Bai and PW2-Saman
Bai. The substantive testimony of both these witnesses clearly discloses that the
appellants had opened an assault on Ganeshram which led to his death. The
assertion on part of PW1-Sajan Bai that her earlier statement recorded during
investigation was read over to her does not mean that she was tutored to follow the
line of prosecution. It is relevant to note that no such questions were put to PW2-
Saman Bai.

Thus, even if the testimony of PWI1-Sajan Bai is eschewed from
consideration, the deposition of PW2-Saman Bai, along with the dying
declaration of Ganeshram, completely clinch the matter against the appellants.

Additionally, the recoveries of the weapons in question viz., lathi, sword
and axe also lend sufficient corroboration to the case of the prosecution.

23.  Inthe premises, we affirm the view taken by the courts below and find the
appellants guilty of the offence with which they were charged. Their appeal,
therefore, deserves dismissal. The conviction and sentence recorded by the courts
below, insofar as accused Devilal and Gokul are concerned, are, therefore,
affirmed and the present appeal insofar as these two accused are concerned is
dismissed.

24.  However, even while holding the appellant Amrat Ram to be juvenile in
terms of the 2000 Act and guilty of the offence with which he was charged, we set
aside the sentence of life imprisonment imposed upon him and remit the matter to
the jurisdictional Juvenile Justice Board for determining appropriate quantum of
fine that should be levied on appellant Amrat Ram in keeping with the directions
issued by this Court in Jitendra Singh vs. State of U.P".

25.  Since Devilal and Gokul were released on bail by this Court vide Order
dated 08.04.2009, they are directed to surrender before the concerned Police
Station within two weeks from today, failing which the bail bonds furnished at the
time of their release on bail shall stand forfeited and they shall immediately be
arrested by the concerned police to undergo the sentence imposed upon them. A
copy of this Order shall immediately be transmitted by the Registry of this Court
to the jurisdictional Chief Judicial Magistrate and the concerned Police Station
for compliance.

26.  The appeal is disposed of in afore-stated terms.

Order accordingly
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I.L.R. [2021] M.P. 822 (FB)
FULL BENCH
Before Mr. Justice Mohammad Rafiq, Chief Justice,

Mpr. Justice Rajeev Kumar Dubey & Mr. Justice Vijay Kumar Shukla
WP No. 1539/2018 (Jabalpur) order passed on 22 April, 2021

ARUN PARMAR ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

(Along with WP Nos. 1541/2018, 1712/2018,
2644/2018, 3706/2018, 3716/2018 & 16735/2018)

A. Civil Services (General Conditions of Service) Rules, M.P, 1961,
Rules 8(1), 8(7) & 12, State Administrative Services (Classification,
Recruitment and Conditions of Service) Rules, M.P,, 1975, Rule 13(1) & 13(7)
and Government Servants (Temporary and Quasi-Permanent Service) Rules,
M.P. 1960 — Probationers — Departmental Examination — Calculation of
Seniority — Applicability of Rules — Held — Employee who is directly recruited
u/R 8(1) of 1961 Rules or u/R 13(1) of 1975 Rules but is unable to qualify
departmental examination even within extended period of 3 years and yet
not discharged from service, his service conditions as per mandate of Rule
8(7) of 1961 Rules or Rule 13(7) of 1975 Rules would then be governed by
1960 Rules — He shall continue to be entitled to appear in departmental
examination and upon passing the same, shall be confirmed in service and
would become member of service and would be assigned seniority below his
batchmates who have earlier qualified the examination — Once employee
passed examination, he would cease to be subject to 1960 Rules and would be
governed from that stage onwards by 1961 Rules or 1975 Rules as the case
may be — Full Bench (Dr. Masood Akhtar) correctly answered the reference —
No justification to refer the matter to Larger Bench. (Paras15,18,28 & 31)

@. Rifaer Gar (dar &) arr= 7rd’) (499, 9.9, 1961, (4797 8(1), 8(7)
g 12, W15y gIafae dar (affevr, wdff sl dar 1 ord) 99, 9.9, 1975,
a9 13(1) @ 13(7) v sraa 1T das (@reerf vq werflaq dan) (94, 9.9. 1960
— gRAerefi — faurfia gdear — af¥ssar &1 v — fAaar &1 gaisgar —
sfifaeaRa — sHarT S 1961 & Tt @& e 8(1) 3rerar 1975 @ et @
o 13(1) & siaqeta Wi wiclt gam @ fag faurfia wdien &1 3 auf &) 9erfl 18
afer & Hiax Y sifed He A srwel © a3l a@ daiad T2l far 1,
a9 1961 @ sl @ foraw 8(7) srerar 1975 @ el @ s 13(7) & s
IR Ig@! dar od, 1960 & Al g1 wnfya il — faurfia odar 9
SuRerd g1 @ foay Sl gharl o W@ 3R S8 Scdivf & R dar A
Tg fhaT SR U9 AT &1 9 99797 3R 99 Sus S+ arefl 99 arell &
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A aRssar & SN =i wdar <1 qd 4 afda fear 2 — e xR oHa™
gaET Shivf H¥ U= 98 1960 @ A @ efe 78 @7 SR S yHH |
98 1961 & 9l A1 1975 & el g1 e ghm, <kt +ff g&wor 81 — gof
=i (87, aye srea?) = fder wdl SwRa fear — gge <gradie &1 arTen
IR o @ forg 318 =maifacr 8 |

B. Civil Services (General Conditions of Service) Rules, M.P,, 1961,
Rule 8 & 12 and State Administrative Services (Classification, Recruitment and
Conditions of Service) Rules, M.P, 1975, Rule 13 & 23 — Seniority — Held —
Rule 23 of 1975 Rules specifically provides that seniority of persons
appointed to the service shall be regulated in accordance with provisions of
Rule 12 0of 1961 Rules — Thus, non consideration of Rule 13 of 1975 Rules by
the Full Bench (Dr. Masood Akhtar) would not make any material difference
— This Court considered and interpreted Rule 13 of 1975 Rules and came to
same conclusion as concluded by earlier Full Bench on harmonious
interpretation of Rule 12(1)(a) and Rule 12(1)(f) 0 1961 Rules. (Para19)

@ Rifder dar (dar &) wrar= Ird) (99, 9.9, 1961, 497 8 12
vq 1o gemfae dar (e, wdl silv dar 1 ord) fAaw, 9.9, 1975, (A9
13 7 23 — gfRssar — AfafeiRa — 1975 @ T &1 fraw 23 fafafds wu a
Sudferd xdr 2 & dar A Fygaa aafaaal @1 alkssdr, 1961 & Fraal @ 9 12
@ Suddl & IJUR fafrafa erft — e, gof =madis (s7 79q sredy) g
1975 & a9 &1 fFr a9 13 faar & 9 ford 91 @ 918 arfeasd 3iar 121 A —
39 AT 1 1975 @ W & a9 13 &1 faar A foran sk fdfa fear aon
1961 @ AT & 3w 12(1)(a) 9 s 12(1)(F) @ ws=gagel Ffrd=a w, 99=
frrspd R g AT St f qdar yof <gradie g s T fear wam o

C. Civil Services (General Conditions of Service) Rules, M.P,, 1961,
Rules 12(1)(a) & 12(1)(f) (Vide amendment of 1998) — Departmental
Examination — Seniority — Held — Unlike old Rule 12, new Rule 12 governs
discretion of appointing authority restricting its power to assign the lower
seniority to those who qualify departmental examination some time after
expiry of probation period but with a rider that he shall be assigned the
bottom seniority with his own batch but shall be placed above the direct
recruits from the subsequent batch — Amended Rule 12 categorically
provides that persons appointed as a result of earlier selection shall always
rank senior to those appointed as a result of subsequent selection.
(Paras 20 to 24 & 28)

TT. Rifaer ©ar (dar &1 arm= od) (a9, 7.4, 1961, 4397 12(1)@)
g 12(1){f)(@@ 1998 @1 wamleri) — faarfy gdar — afssar — siffgiRa —
WM Frm 12 @& faudia, 7 w12, FRgfea gite @ fasiter i,
qRdier afd wara 81 @ §B 99 ugErd faania gdiar sifda = arel a1
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frr=tar afsedr @9 @) SEa) wrfad AR svd ge, wiia &xar @ u_q 39
SURSBT & |1 & 4 U WA & 49 & F=TaR a1 31 aRsear & s>
fog uearqad! = @ Heh wdff gt 9 SwR @ SR - a2
Wt ®Y ¥ I T @ 6 qdav a9 & uRvmEawy e afeaar a1
geaTqad! 999 & gRvITAREwY e 8 ardl | 9qd aRss I 2|

D. Civil Services (General Conditions of Service) Rules, M.P,, 1961,
Rule 3 and State Administrative Services (Classification, Recruitment and
Conditions of Service) Rules, M.P., 1975 — Applicability — Held — Rule 3 does
not stricto sensu provide that it shall only apply to a member of service but it
rather begins by providing that “the rule shall apply to every person who
holds a post or is a member of a service in the State” - Rules of 1975 would
govern conditions of service of members of M.P. State Administrative
Services but without prejudice to generality of 1961 Rules — Rule of 1961
shall continue to apply except in so far as special provisions have been made
in Rules of 1975 — It continues to be applicable to those who hold a post.
(Para 17)

1) Rifaer dar (dar st wrar=y od) a9 9.3, 1961, (9% 3 vq
vy gIrefae dar (@ffever, adf i dar a1 ud) [A¥E 39, 1975 —
galoar — afafaiRa — a9 3 $ok dig A I8 Sudfea a9 owar & ag
$dc YdT & SR bl AN 81T dfeds I8 IUSIT HId gY ARH &ldl @ &
", 9 YRS Afdd R AR) 1 Sl U U gRYT {6 gU @ AT I A U
AT BT GG 2" — 1975 & 199, A.Y. Y& |91 & 9wl &) |41 erafl &l
R R UG, 1961 @ g9l &1 ATISHAT I Ufdhe wu 4 garfad fea fa=n
— 1961 &1 F fRaR @ g w2, faara 1975 @ st 4 A W faeiy
IUGHT T OT8T dF G 8 — S oY 1] BT BT ol U g &ROT fHd 2 |

E. Civil Services (General Conditions of Service) Rules, M.P., 1961,
Rule 8(1) and State Administrative Services (Classification, Recruitment and
Conditions of Service) Rules, M.P,, 1975, Rule 13(1) — Probation Period — Held
— Rule 8(1) of 1961 Rules provide that a direct recruit shall ordinarily be
placed on probation as may be prescribed whereas Rule 13(1) of 1975 Rules
has specifically provided probation period of 2 years and it is this Rule which
would prevail so far as the initial period of probation is concerned — This
apart, there is no material difference between these two provisions under
different set of Rules, they both deal with the case of probation in the same
way. (Para18)

s Rifaer dar (dar & arar=4 ord) (a9, 9.3, 1961, (499 8(1) vq
o gemgfae dar (Tffevor, wdf siiv dar a1 od) Im 2.9, 1975, AW
13(1) — gRdler srafer — sifffeaiRa — 1961 @ T &1 fram 8(1) Susfea
&l & fo T Aef vt arat S ARG gon fafga aRdear w @ o
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Siafe 1975 @ sl &1 fFram 13(1) fafafds wu @ 2 af @ aRdlear safer
SUEferd $xar 2 AR I 98l Fraw 2 S Afrdl g el de uRdier &)
IRAIH Jafd &1 ey 2 — HD Irarar, =1 ) & wg @ siasfa 39 a1
Sude] & d dIg difcad Fax A1, 9 I GHE ®©U A IRAIEAT & gHxor 9
a2 |

E Interpretation of Statutes — Rule of Harmonious Construction —
Held — While interpreting a statute, different parts of a section or the rule
have to be harmoniously constructed so as to give effect to the purpose and
intention of legislature. (Para27)

q. S &1 [daT — ga=aayef serf=aa+ &1 a9 — afteiRa
— DI &1 Fda9 ®d 999, e gR1 A1 e @ B el &1 gyt
=g &A1 arfey w6 fae—dsa @ yaied vd 3 &1 yamasfia
o oI 9 |

G. Precedent—Held — A judgment for purpose of precedent can be
relied upon for the proposition of law that is actually decided and not for
what can be logically deducted from it, for difference of a minor fact would
make a lot of change in the precedential value of the judgment. (Para 26)

g yd faofg — aiftteiRa — qd Fola & gaieq 2 e Fofa «w
faeary, arafds wu 4 fafRea @) w18 fafr 31 yfoure=r =g f&ar s g 2
AR 7 fo S foay A SUA @ aw1a wu 9 Freffa fear s gear 2,
FI1 6 ¢ M1 924 &1 3R, fofa & gd—Fofa Jea 9 S1e! 9aara s |

Cases referred:

2012 (I) MPJR (FB) 375 : 2012 SCC OnLine MP 11024, 2017 SCC
OnLine SC 1972, 2018 SCC OnLine SC 3568, Special Leave to Appeal (C) No.
14036/2019 decided on 11.07.2019 (FB) (Supreme Court), (2020) 7 SCC 509,
(2002) 1 SCC 1,(2004) 5 SCC 518, (2005)2 SCC673,(1996) 11 SCC 173, (2000)
10 SCC77,(2005) 11 SCC 488, W.A. No. 1267/2007 order passed on 25.03.2009
(DB), W.A. No. 510/2009 order passed on 17.12.2009 (DB), W.A. No. 607/2011
order passed on 22.09.2011 (DB), (1990) 2 SCC 715, (1999) 8 SCC 287, (1984) 4
SCC 329, (2009) 13 SCC 165, (2017) 1 SCC 283, (2015) 8 SCC 399, (1989) 3
SCC211,(2017) 13 SCC 836, (1992) 3 SCC 293, [1901]A.C. 495, (2002) 2 SCC
95,AIR 1954 SC202,AIR 1962 SC 1543.

Naman Nagrath assisted by Anvesh Shrivastava and Jubin Prasad, for the
petitioners in WP Nos. 2644/2018,3706/2018 & 3716/2018.

Anshuman Singh, for the petitioner in WP No. 1541/2018.

Manoj Kumar Sharma, for the petitioners in WP Nos. 1539/2018,
1712/2018 & 16735/2018.
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Pushpendra Yadav, Addl. A.G. for the respondents-State.
Abhishek Arjaria, for the intervenor-Dr. Kedar Singh in WP No.
1539/2018.

ORDER

The Order of the Court was passed by :
MOHAMMAD RAFIQ, CHIEF JUSTICE :- These matters have been laid before the
Larger Bench upon a reference made by the Division Bench of this Court,
doubting correctness of the earlier decision of the Full Bench, consisting of three
Judges, in Masood Akhtar (Dr.) vs. R.K. Tripathi reported in 2012 (I) MPJR (FB)
375:2012 SCC OnLine MP 11024. (Though the Division Bench in the reference
order has mentioned Prakash Chandra Jangre (State of Madhya Pradesh and
another vs. Prakash Chandra Jangre) as the main case, but the lead judgment of
the Full Bench was delivered in Masood Akhtar (supra). It may be noted at the
outset that the aforementioned decision of Full Bench was challenged by the State
of Madhya Pradesh by filing Special Leave Petition (Civil) N0.20288/2012 (State
of M.P. vs. Masood Akhtar) and other connected matters, which were dismissed
by the Supreme Court vide order dated 01.09.2017 (2017 SCC OnLine SC 1972).
Thereafter, Review Petition (Civil) No.2663/2018, (State of M.P. vs. Masood
Akhtar) arising therefrom was also dismissed by the Supreme Court vide order
dated 18.09.2019 (2018 SCC OnLine SC 3568). Referring to the aforesaid
decision of the Full Bench of this Court in Masood Akhtar (Dr.) (supra), the
Division Bench of this Court by order under reference dated 30.05.2019, doubting
correctness of the same, made the reference by the following order:

"22.  Inview of the foregoing observations, we deem it appropriate to
refer the judgment of the Full Bench to the Larger Bench to answer the
aforesaid issues.

23. Registrar (Judicial) is requested to place the matter before
Hon'ble the Chief Justice to do the needful and to take appropriate steps
in this regard in view of the foregoing observations."

2. The writ petitioners before this Court, challenging the aforesaid order
dated 30.05.2019 passed by the Division Bench making reference to the Full
Bench, filed Special Leave to Appeal (C) No.14036/2019 (Warad Murti Mishra
vs. State of M.P. & another) and connected matters. The Supreme Court by
detailed order dated 11.07.2019 initially stayed the operation of the aforequoted
paras-22 & 23 of the order passed by the Division Bench and issued notices.
Thereafter, the Supreme Court after granting leave finally decided all the appeals
vide judgment dated 15.06.2020, reported in (2020) 7 SCC 509. Apart from
merits of the case, it was also argued before the Supreme Court that since
reference to the Full Bench in Masood Akhtar (Dr.) (supra) was made on account
of divergent views expressed by two Division Benches of this Court, with the
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dismissal of SLP as well as review petition arising therefrom, by the Supreme
Court, the Full Bench judgment in Masood Akhtar (Dr.) (supra) having attained
finality, the Division Bench was bound to follow the decision of the Full Bench
and, therefore, reference to the Larger Bench was incompetent. Reliance was

placed on the judgments of the Supreme Court in Pradi Chandra Parija vs.

Pramod Chandra Patnaik reported in (2002) 1 SCC 1 and Sakshi vs. Union of
India reported in (2004) 5 SCC 518 to argue that no reference could and ought to
have been made unless the earlier decisions were so "palpably wrong" or so "very
incorrect" that reference was called for and in any case the reference ought to have
been made to a Bench of equal strength (three Judges) keeping in view the law laid
down by the Supreme Court in Central Board of Dawoodi Bohra Community vs.

State of Maharashtra reported in (2005) 2 SCC 673. It was also argued that the

Full Bench in Masood Akhtar (Dr.) (supra) failed to consider binding decision of
the Supreme Court in M.P. Chandoria vs. State of M.P. & others reported in
(1996) 11 SCC 173, State of Madhya Pradesh vs. Ramkinkar Gupta reported in
(2000) 10 SCC 77 and Om Prakash Shrivastava vs. State of M.P. reported in
(2005) 11 SCC 488. The Supreme Court disposed of the appeals with the

following observations as contained in Paras-22 & 24 of the report, which reads as

under:

""22. Itis true that the decisions of the Division Bench and the Full Bench
[Prakash Chandra Jangre (supra)] were challenged and not only the
Special Leave Petitions (State of M.P. vs. Sandeep Kumar Mawkin, 2010
SCC Online SC 86) but the Review Petitions were also dismissed. But as
observed by the Division Bench (Ward Murti Mishra vs. State of M.P.,
WP No.1712/2018, order dated 30.05.2019 [MP]) in the instant case, the
effect of Rule 13 of 1975 Rules was not considered on the earlier
occasions. Since the Division Bench (Ward Murti Mishra vs. State of
M.P., WP No.1712/2018, order dated 30.05.2019 [MP]) has now made a
reference to a larger bench, we do not propose to enter into the matter and
decide the controversy but leave it to the High Court to consider and
decide all the issues.

skeskeosk skeskosk seskesk

24. Whether the reference was justified or not will certainly be
considered by the bench answering the reference. We, however, accept
the latter submission and direct that the matters shall first be placed
before a bench of three Judges, which may consider whether the decision
[Prakash Chandra Jangre (supra)] of the Full Bench on the earlier
occasion requires reconsideration. The bench may consider the effect of
non-consideration of Rule 13 of 1975 Rules on the earlier occasion as
well as the impact of the decisions of this Court quoted hereinabove on
the controversy in question. The matters shall be considered purely on
merits and without being influenced by the dismissal of Special Leave



828 Arun Parmar Vs. State of M.P. (FB) LL.R.[2021IM.P.

Petitions by this Court on the earlier occasions or dismissal of the
Review Petitions. We have not and shall not be taken to have expressed
any view touching the merits of the matters."

3. In view of above, the question that is required to be considered at the
outset is whether or not, the reference made by the Division Bench is legally
justified? If eventually we are persuaded to hold that the conclusion arrived at by
the Full Bench in Masood Akhtar (Dr.) (supra) was not legally correct, because it
failed to specifically consider the effect of Rule 13 of Madhya Pradesh State
Administrative Service Classification, Recruitment and Conditions of Service
Rules, 1975 (of short the "Rules of 1975") and also failed to consider above
referred to three decisions of the Supreme Court, would the question of referring
the matter to a Larger Bench consisting of five Judges arise.

4. In order to appreciate the controversy, it has to be examined first of all as
to what was the precise question on which reference was made to the Full Bench
in Masood Akhtar (Dr) (supra) and how has the same been answered. The
Division Bench of this Court vide order dated 25.03.2009, passed in Writ Appeal
No.1267/2007 (State of M.P. and another vs. Prakash Chandra Jangre and others)
held that the seniority of a probationer would be counted from the date he passes the
requisite departmental examination. Another Division Bench of this Court vide
order dated 17.12.2009 passed in Writ Appeal No.510/2009 (Suresh Kumar vs.
State of M.P. & others) and other connected matters held that even though a
probationer may not have completed his probation period successfully, yet he
would be senior to the persons, who have been selected/appointed in the
subsequent selection process. In view of such conflicting opinions, the Division
Bench of this Court vide order dated 22.09.2011 passed in Writ Appeal
No.607/2011 (Dr. Masood Akhtar vs. R.K. Tripathi) and other connected matters,
referred the matter to the Full Bench. The Full Bench while considering the
reference as to which of the two views taken by the aforesaid Division Benches is
correct, framed two questions, namely:- (i) what are the parameters on which the
discretion conferred on appointing authority under Rule 12(1 )(f) to assign lower
seniority to probationer who has either not satisfactorily completed the period of
probation or has not passed the departmental examination, has to be exercised and
(i1) what is the interpretation of Rule 12(1)(a) and Rule 12(1)(f) of the Rules of
1961. It was this reference which was answered by the Full Bench on
consideration of Rules 8, 12(1)(a) and 12(1)(f) of the Madhya Pradesh Civil
Services (General Conditions of Service) Rules, 1961 (for short "the Rules of
1961") in Paras-5 to 12 of its order in Masood Akhtar (Dr.) (supra), in the
following terms:

"S. From the conjoint reading of the aforesaid rules it is clear that
every person appointed to a service or post is initially placed on
probation for the prescribed period. The probation can be extended for
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sufficient reasons by the appointing authority for a further period not
exceeding one year. The extension of period of probation may be made,
inter alia due to the following reasons:

(I) a probationer fails to pass the departmental examination where
passing of such examination is a condition precedent for confirmation.

(IT) although the probationer clears the departmental examination but
his performance is not satisfactory during period of probation.

(III) non-availabilily of a permanent post for the purposes of
confirmation.

(IV) non-consideration of case for confirmation of a probationer
by the confirming authority.

Except in cases where an order of termination of service of a
probationer is passed either during the initial period of probation or at
the end of the extended period of probation, there may be two kinds of
cases:

(I) where the confirming authority has passed an order expressly
extending the period of probation.

(IT) where the confirming authority has not passed any order either
extending the period of probation or of confirming services of the
probationer.

6. In the second contingency mentioned above, i.e. where the
confirming authority has not been able to apply its mind or to take a
decision on the question whether to confirm or not to confirm the
probationer at the end of initial period of probation and whether or not
the probationer has cleared the departmental examination, the scheme of
the Rule 8 quoted above suggests that the probation period shall be
deemed to have been extended by one year, which is the maximum
permissible period of extension. At the end of the extended period of
probation, when no further extension of period of probation is
permissible, the status of the probationer in the eye of law will be that of
a deemed confirmed employee where he has passed the departmental
examination and where passing of such departmental examination is the
condition precedent for confirmation either in the rules or in the order of
appointment. This view finds support from the decisions in High Court
of M.P. through Registrar and others v. Satya Narayan Jhavar (2001) 7
SCC 161 and Rajindra Singh Chouhan (2005) 13 SCC 179. Moreover
taking the other view i.e. an employee does not get status of confirmed
employee on successful completion of period of probation and on
passing the departmental examination would bring in operation rule 8(7)
of the 1961 Rules which would confer the status of a temporary
employee on the probationer. We are not inclined to adopt the aforesaid
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interpretation since the same is contrary to rule 8(2) of the 1961 Rules
which prescribes the maximum period of probation. Besides that, by
such an interpretation, the confirming authority can destroy the service
career of a probationer merely by indecision in the matter of
confirmation of such an employee. However, where the probationer at
the end of extended period of probation has not been able to pass the
departmental examination and that passing of the departmental
examination is mandatory for confirmation, and confirmation has
neither been granted nor refused the probationer will be deemed to have
been refused confirmation at the end of maximum permissible period of
probation, because even if the confirming authority would have actually
considered the case of probationer for confirmation, it would have no
option except to refuse confirmation on the ground that the probationer
had not passed the departmental examination. The case of such a
probationer would be covered by rule 8(7) quoted above and he will be
deemed to have been appointed as a temporary Government servant
with effect from the date of expiry of probation and his condition of
service shall be covered by the 1960 Rules.

7. Now we may advert to rule 12(1)(f) of the 1961 Rules. The
aforesaid rule confers discretion on the appointing authority in case of a
probationer who has not successfully completed the period of probation
or has not passed the examination either to assign him the same seniority
which would have been assigned to him, if he had completed the normal
period of probation successfully or to assign him lower seniority. The
aforesaid statutory discretion has to be exercised on a rational and
reasonable criteria and cannot be permitted to be exercised either
arbitrarily or capriciously which is anathema, to the rule of law
envisaged in Article 14 of the constitution. [See: BEML Employees
House Building Cooperative Society Ltd. v. State of Karnataka and
others, (2005) 9 SCC 248]

8. In our opinion, allowing such probationer to retain original
seniority would have to be confined to cases where such extension of
probation is not due to any fault or shortcoming on part of the employee
concerned. For example, where the employee could not appear at the
departmental examination on account of illness or such other cause
beyond the control of the employee or where some departmental inquiry
was pending in which the employee is ultimately exonerated. The above
contingencies are only illustrative and not exhaustive.

9. However, where the extension of probation is made due to
any shortcoming of the employee, like not being able to pass the
departmental examination or not performing well during the initial
period of probation, his seniority would have to be pushed down
and in that case also the question would arise as to the extent of
assignment of lower seniority to such an employee. Again decision
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in this regard cannot be left to whim and caprice of appointing
authority but the same has to be based on rational and reasonable
criteria.

10. In our considered opinion, in such an event, such a probationer
would have to be assigned a seniority calculated from the date on which
he actually overcomes the shortcomings, if that date can be ascertained.
For example the date on which he passes the departmental examination
and if such date cannot be ascertained, then from the date on which he is
considered and found fit to be confirmed.

11. Now we may advert to the second issue, namely, interpretation
of rule 12(1)(a) and (f) of the 1961 Rules. It is well settled rule of
statutory interpretation that subsections of a section must be read as parts
of an integral whole and as being interdependent; an attempt should be
made in construing them to reconcile them if it is reasonably possible to
do so, and to avoid repugnancy. The rule of construction is well settled
that when there are in an enactment two provisions which cannot be
reconciled with each other, they should be so interpreted that, if possible,
effect should be given to both. [See: British Airways v. Union of India,
(2002) 2 SCC 95] Rule 12(1)(a) of the 1961 Rules inter alia, provides
that persons appointed as a result of earlier selection shall be senior to
those appointed as a result of subsequent selection whereas rule 12 (1)(f)
confers discretion on the appointing authority to assign the same
seniority or to assign lower seniority to a probationer whose probation or
testing period is extended. In the light of aforesaid well settled rule of
statutory interpretation the discretion conferred on the appointing
authority to assign lower seniority to an employee under rule 12(1)(f) of
the 1961 Rules has to be confined to the extent that despite assigning
lower seniority such a probationer shall always rank senior to those who
appointed/promoted as a result of subsequent selection/ promotion. In
other words the power to assign a lower seniority to a probationer has to
be interpreted as stated supra so as to give full effect to provision of rule
12(1)(a) of the Rules which provides that persons appointed as aresult of
an earlier selection shall be senior to those who appointed as a result of
subsequent selection/promotion. In view of the preceding analysis, our
conclusions are as under:

(1) A probationer who has passed the departmental examination
prescribed either in the rules or in the order of appointment at the end of
extended period of probation shall be deemed to be a confirmed
employee and shall be assigned seniority accordingly,

(i1) A probationer who has not been able to pass the departmental
examination prescribed, either in the rules or in the order of appointment
at the end of extended period of probation shall be deemed to be
temporary employee under Rule 8(7) of the 1961 Rules
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(i)  Under rule 12(1)(f) an employee would be allowed to retain
original seniority where extension of period of probation is not due to
any fault or shortcoming of the employee. However, where extension of
period of probation is on account of fault or shortcoming on the part of
the employee, in such a case the probationer has to be assigned seniority
from the date if that date can be ascertained i.e. the date on which he clears
the departmental examination or where such date cannot be ascertained,
the date on which he is considered suitable for confirmation.

(iv) The discretion to confer lower seniority to a probationer under
rule 12(1)(f) is confined to the extent that despite assigning lower
seniority, such probationer shall always rank senior to those who
are appointed in subsequent selection.

12. Accordingly, we answer the question referred to us by holding
that the order dated 25.3.2009 passed in W.A. No. 1267/2007 and the
order dated 17.12.2009 of the Division Bench in W.A. No. 510/2009 and
W.A.. No. 511/2009 lay down the correct proposition of law only to the
extent they are consistent with the conclusions arrived at by us, which
have been referred to in preceding paragraph."

5. When similar writ petitions later came up before the Division Bench of this
Court in the present matters, correctness of the aforementioned Full Bench
decision was doubted, primarily on the premise that it failed to consider Rule 13 of
the Rules of 1975 inasmuch that the Rules of 1961 would not apply as according to
its Rule 12(1)(a) the Rules of 1961 apply to the "members of the service" only. As
would be evident from Para-21 of the aforesaid order dated 30.05.2019, the
reference was made on following three questions, which reads as under:

"21. Inview of the foregoing discussion and looking to the language
of the Rules of 1960, the Rules of 1961, the Rules of 1975 an also the
directions issued by the Full Bench, the direction No.2 related to Rule
8(7) of the Rules of 1961 but infact Rule 13(7) of the Rules of 1975
would govern the issue. It is further seen that after becoming a
temporary government servant, how their seniority be decided, it has not
been discussed although Rules 3,3A,4, 5, 6, 7 of the Rules of 1960 deals
the issue. In case the above Rules of 1960 is made applicable, the
direction No.4 do not subsist. Similarly, the Court while interpreting
Rule 12(1)(a) and Rule 12(1)(f) issued the direction that the
probationers shall be assigned the lower seniority but they shall remain
rank senior to those who have been subsequently selected. Rule 12(1)(a)
do not apply to the "probationers" but it applies to the "members of
service". It is to further observe here that Rule 12(1)(f) deals a situation
for grant of seniority on passing the departmental examination within
the period of probation or within the extended period of probation. It do
not apply to a case where the probationer has not passed the
departmental examination even after elapse of the extended period of



LL.R.[2021]M.P. Arun Parmar Vs. State of M.P. (FB) 833

probation. In such circumstances, the judgment of the Full Bench
appears to be contrary to the provisions of the rules framed under
proviso to Article 309 of the Constitution of India, which requires
reconsideration. In view of the foregoing discussion, the following
question arise for consideration:-

(1) The judgment of the Full Bench dealing the issues of
probation is relying upon the Rule 8 of the Rules of 1961
although in the light of Rule 3 which deals the applicability
either in the Rules of 1961 or in the Rules of 1975 on having
special provision, the Rules of 1961 would not apply and in
the present case, the services of the petitioners or the
intervenors are governed by the Rules of 1975 and Rule 13
deals the issue of probation, however, the judgment of the
Full Bench requires reconsideration in the said context.

(2) Rule 12 and Rule 12(1)(a) apply to the "members of the
service" and it do not deal with the seniority of the
probationers, who have not qualified the departmental
examination within the period of probation or within the
extended period of probation, which shall not be more than
one year, however, the interpretation made in Paragraph
No.4 of the direction applying those rules is justified.

(3) Asperdirection No.2 of the judgment of the Full Bench
in the case of Prakash Chandra Jangre (supra), it is held
that if the probationer has not qualified the departmental
examination within the period of probation or within the
extended period of probation, he shall be deemed to be a
temporary government servant and shall be governed by the
Rules of 1960 but without dealing the issue of seniority,
how they will achieve, as specified in Rules 3,3A,4,5,6,7,
the direction issued in Clause 4 of the said judgment, is not
contrary to the spirit of the Rules of 1960."

6. We have heard Mr. Naman Nagrath, learned Senior Counsel, Mr.
Anshuman Singh and Mr. Manoj Kumar Sharma, learned counsel for the
petitioners, Mr. Pushpendra Yadav, learned Additional Advocate General for the
respondents-State and Mr. Abhishek Arjaria, learned counsel for the intervenor-
Dr. Kedar Singh.

7. Mr. Naman Nagrath, learned Senior Counsel appearing for the petitioners
in WP-2644-2018, WP-3706-2018 & WP-3716-2018 submitted that in view of
law laid down by the Supreme Court in Pradip Chandra Parija (supra) and Sakshi
(supra), no reference could and ought to have been made by the Division Bench
unless a categorical finding was recorded that the earlier decision was so
"palpably wrong" or so "very incorrect" that reference was called for. The
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Division Bench was wrong in observing that the earlier Full Bench in Prakash
Chandra Jangre (supra) [i.e. Masood Akhtar (Dr.) (supra)] did not consider the
applicability of the Rules of 1975. It further failed to consider that the purpose of
departmental examination is confirmation and not the appointment. There is
basically no difference between what is prescribed in the Rules of 1961 and in the
Rules of 1975, with respect to promotion and seniority. Learned Senior Counsel
drew attention of the Court towards the provisions contained in Rule 8 with
respect to "probation" of the Rules of 1961 and corresponding Rule 13 about
"probation" in the Rules of 1975 and argued that these two provisions are in pari
materia with each other. There is striking similarity between Rule 8(6) of the
Rules of 1961 and Rule 13(6) of the Rules of 1975 in so far as the issue of
probation and confirmation is concerned. The only difference between two sub-
rules is with regard to entitlement of increment, which is not at all relevant for the
issue at hand. It is submitted that there is also striking similarity between Rule 8(7)
of'the Rules of 1961 and Rule 13(7) of the Rules of 1975. Moreover, there is also
similarity between what is prescribed in Rule 12 of the Rules of 1961 and in Rule
23 of the Rules of 1975, which both provide that seniority of persons appointed to
the service shall be regulated in accordance with the provisions of Rule 12 of the
Rules of 1961. Since there is practically no difference between Rule 13 of the
Rules of 1975 and Rule 8 of the Rules of 1961 in so far as issue regarding grant of
seniority is concerned, no consequences would follow on account of non-
consideration of Rule 13 of the Rules of 1975. The Division Bench erred in
holding that the Rules of 1961 would not apply in the present case as the
petitioners are not "members of service". The Division Bench failed to consider
that in the order of confirmation of the petitioners, the respondents have
categorically mentioned that the seniority of the petitioners would be determined
according to Rule 12(1)(f) of the Rules of 1961. The Division Bench in so
observing lost sight of the fact that after completing maximum permissible period
of probation of three years, the petitioners would be deemed to be temporary
government servants as per Rule 13(7) of the Rules of 1975. But even while being
temporary government servant, they continue to be entitled and eligible to appear
in the departmental examination and pass the same. Upon clearing the
examination as a temporary government servant, they would still be entitled to be
confirmed in service. It is not in dispute that petitioners have passed the
examination and were then confirmed. Soon upon confirmation, they also
become members of service under the Rules of 1975. In view of Rule 12(1)(a)
read with Rule 12(1)(f) of the Rules of 1961, they are liable to be placed at the
bottom of seniority with their batch but in any case they are entitled to be placed
above the subsequent batch.

8. Mr. Naman Nagrath, learned Senior Counsel argued that the Division
Bench was not justified in making reference to the Larger Bench by observing that
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the Madhya Pradesh Government Servants (Temporary and Quasi-Permanent
Service) Rules, 1960 (for short the "Rules of 1960") have not be considered by the
earlier Full Bench which deals with the seniority. According to him, this
conclusion of the Division Bench is based on misreading of Rules of 1960 which
are absolutely silent about the seniority of the officers. As per Rules 2(b) and 2(d)
of the Rules of 1960, the petitioners fall under temporary service, which includes
"officiating and substantive service in a temporary post". Their officiating period
has to be counted for determination of their seniority as it is followed by
confirmation. Reliance in this regard has been placed on the judgments of the
Supreme Court in Direct Recruit Class 1l Engineering Officer's Association vs.
State of Maharashtra reported in (1990) 2 SCC 715 and L. Chandrakishore Singh
vs. State of Manipur and others reported in (1999) 8 SCC 287. Even in the case of
probationer, which is an officiating appointment followed by confirmation, the
period so spent cannot be ignored for the purpose of seniority unless a contrary
rule is there. Reliance in support of this argument is placed on the judgment of
Supreme Court G.P. Doval and others vs. Chief Secretary, Government of U.P.
and others reported in (1984) 4 SCC 329. It is further argued that the only
provision which gives discretion to the State Government to fix the seniority of an
officer who has not been able to clear the departmental examination within the
extended period of probation upto three years and has qualified such examination
thereafter, is Rule 12(1)(f), which is however subject to the provision contained in
Rule 12(1)(a) of the Rules of 1961. Apart from this, there is no other rule
empowering the State Government to re-fix the seniority.

9. Mr. Manoj Kumar Sharma and Mr. Anshuman Singh, learned counsel
appearing for the petitioners in WP-1541-2018, WP-1539-2018, WP-1712-2018
& WP-16735-2018 mostly adopted the arguments advanced by Mr. Naman
Nagrath, learned Senior Counsel. Further, in addition to that, Mr. Anshuman
Singh submitted that ratio of judgments of Supreme Court in the cases of M.P.
Chandoria (supra), Ramkinkar Gupta (supra) and Om Prakash Shrivastava
(supra) would not be applicable to the present matters as these judgments were
rendered upon consideration of un-amended Rule 12 of the Rules of 1961, which
did not contain any restriction or ceiling to the extent upto which seniority of
officers clearing departmental examination after the extended period of
probation, could be curtailed. The rule making authority while incorporating Rule
12(1)(a) in the Rules of 1961 consciously restricted the power of the State
Government to assign lower seniority to an officer who passes departmental
examination after the extended period of probation. This power however is
limited to lowering down in the same batch and does not extend to lowering down
of seniority below the officers who have been appointed in subsequent selections.
Mr. Anshuman Singh, learned counsel argued that the aforementioned three
judgments of the Supreme Court were passed placing reliance on the judgments
reported in (2009) 13 SCC 165, (State of HP vs. Narain Singh) and (2017) 1 SCC 283,
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(Cheviti Venkanna Yadav vs. State of Telangana). It is however trite that
amendment in law can have the effect of taking away the foundation of a
judgment. Rule 12(1)(a) of the Rules of 1961 after amendment consciously uses
the word "selection" for the purpose of determining inter-se seniority between
batches and does not use the word "confirmation". It mandates that persons
appointed as a result of an "earlier selection" shall be senior to persons appointed
as aresult of a "subsequent selection". Therefore those three judgments would not
be applicable now. Reference to selection by the Public Service Commission at
the time of initial recruitment is made for the purpose of inter-batch seniority. For
this purpose, the date of confirmation is irrelevant and what is material is the date
of selection. It is only within the same batch that seniority may be changed and a
person may be assigned lower seniority if he fails to pass the departmental
examination within the period of probation. The Full Bench in Masood Akhtar
(Dr.) (supra) has therefore correctly interpreted Rule 12(1)(a) read with Rule
12(1)(f) of the Rules of 1961 by giving purposive interpretation and holding that
petitioner cannot be made junior to the subsequent batch even if he did not pass the
departmental examination within three years of probation and at worst, he could
be placed at the bottom of the same batch in which he was selected. The State of
Madhya Pradesh has therefore been rightly having the practice of allowing the
officers to retain the same seniority which they got in the order of merit in which
their names were recommended for appointment, even if they qualify the
departmental examination after the extended period of probation, but in any case,
they cannot be placed below the officers who have been selected in subsequent
selection.

10.  Mr. Pushpendra Yadav, learned Additional Advocate General for the
respondents-State contended that generally three situations emerge: (I) the
persons who have cleared the examination within the initial period of probation of
two years; (II) the persons who have cleared the examination within the extended
period of one year and (III) the person who have cleared the examination after the
expiry of extended period of probation. The earlier Full Bench in the case of
Masood Akhtar (Dr.) (supra) had dealt with the above Situation-(I) and in that
context considered Rules 8 and 12 of the Rules of 1961 and drawn the conclusion
that the discretion to confer lower seniority to a probationer under Rule 12(1)(f) is
confined to the extent that despite assigning lower seniority such probationers
shall always rank senior to those who are appointed in subsequent selection. But
the aforesaid conclusion is valid only for the persons who have cleared the
examination within the extended period of 1 year of probation. The Full Bench has
passed the order for determining the seniority of the probationer who has cleared
the departmental examinations within extended period of probation. It is further
submitted that before passing of the aforesaid Full Bench decision, the issue of
seniority of persons, who have cleared the departmental examination after the
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expiry of extended period of probation, was not under consideration, therefore,
the said Full Bench decision cannot be applied to persons who fall under the above
Situation-(I1I).

11. Learned Additional Advocate General submitted that the directions of the
Full Bench have to be understood in the context in which the matter was referred
to it for consideration, i.e. the conflicting opinions given by the two Division
Benches of this Court, wherein both the Division Benches dealt with the situation
where probationers cleared the examination during the extended period of one
year of probation and the Full Bench answered accordingly. But the present case is
related with the persons who have not cleared the examination even in the
extended period of probation and despite that they are claiming seniority over the
persons of subsequent batch, who have cleared the examination in normal period
or extended period of probation. The cases of persons who have not cleared the
examination even within the extended period of probation would be governed by
Rule 13(7) of the Rules of 1975 and Rule 8(7) of the Rules of 1961, wherein a
probationer who has neither been confirmed nor a certificate issued in his favour
nor discharged from the service, shall be deemed to have been appointed as a
temporary government servant w.e.f. the date of expiry of probation as per the
Rules of 1960. However, after being appointed as temporary servant under the
Rules of 1960, he is not governed by Rule 12 of the Rules of 1961 as the same
deals with seniority of member of service and probationer. It is further contended
that there could be a situation where a person who cleared the departmental
examination within normal period of probation and person who does not clear the
departmental examination within a period of two years plus one year and is a
temporary government servant after the period of expiry of probation and does not
clear the department examination for the period of ten years and would come after
ten years to claim seniority with his batch. Such a situation is not envisaged under
the Rules as the same would lead to total chaos and the state of utter confusion and
would be very discouraging for the persons who clear the department examination
within the period of probation as provided under the Rules. Learned Additional
Advocate General therefore submitted that by virtue of Rule 13(7) of the Rules of
1975 and Rule 8(7) of the Rules of 1961, the status of government servant who has
not cleared the examination even within the extended period of probation would
be that of a temporary government servant. He would from then onwards cease to
be part of the regular service and, therefore, Rule 12 of the Rules of 1961 would be
completely inapplicable to him.

12.  Mr. Abhishek Arjaria, learned counsel for the intervenor- Dr. Kedar Singh
in WP-1539-2018, submitted that the Full Bench in Masood Akhtar (Dr.) (supra)
considered only two questions, which would be evident from Para-4 of the
judgment itselfi.e. (1) the discretion conferred on appointing authority under Rule
12(1)(f) to assign lower seniority to "probationer" who has either not successfully
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completed the period of probation or has not passed the department examination
and (ii) interpretation of Rule 12 of the Rules of 1961. The Full Bench held that the
persons, who were not able to qualify the departmental examination within the
extended period of one year, would be covered by Rule 8(7) of the Rules of 1961
and therefore would be deemed to have been appointed as temporary servant
w.e.f. the date of expiry of probation and their condition of service shall be then
governed by the Rules of 1960. The questions framed by the Full Bench were
answered in Paras-10 and 11 of the order. Even the conclusion No.(iv) in Para-11
arrived at by the Full Bench talks about "probationer" and not about the
"temporary government servant". A bare reading of the entire judgment of the Full
Bench thus makes it clear that the issue related to probationer, who has cleared the
departmental examination within the extended period of time, has been
considered and answered. As regards applicability of the Rules of 1960, Mr.
Abhishek Arjaria, learned counsel argued that a bare reading of provisions
contained in Rule 8(7) of the Rules of 1961 and also in Rule 13(7) of the Rules of
1975, would make it clear that the government servant who has failed to clear the
departmental examination in accordance with Rule 8(7) within the extended
period of one year, would cease to be a government servant and the Rules of 1961
would cease to apply to him. On such cessation by virtue of law, Rules of 1960 will
come into the effect and such an employee will be treated in the temporary service.
He further urged that Rule 1(2) speaks about the applicability of the Rules and
clearly stated that the Rules of 1960 would be applicable to all the persons who are
holding a civil post under the State Government. A temporary employee cannot
claim a post in a particular batch or seniority above any person, who is in regular
employment of the State within the same service. Rule 7 of the Rules of 1960
specifically mentions that any person who is in quasi permanent service will be
eligible for permanent appointment only on the occurrence of the vacancy in the
specified post. Thus it is very clear that no post can be held or a lien be created for
such temporary employee. Sub-rule (2) of Rule 7 of the Rules of 1961 also
specifies the procedure about the quasi permanent servant, who had cleared the
examination and became eligible for a permanent employment, according to
which a merit list be prepared of all such quasi permanent servants and then they
will be placed for permanent appointment in accordance with the vacancies
arising in the department.

13. It is submitted that from interpretation of Rule 7 of Rules of 1960, it is very
clear that a quasi permanent employee would be entitled for a fresh appointment
in the service only from the date when he overcomes all the shortcoming i.e. from
the date of clearing the departmental examination. It is also to be noted that once
any selected candidate is declared as temporary employee, then although the
applicability of Rules of 1961 would come to an end but his fresh appointment in
accordance with Rule 7 of the Rules of 1960 cannot be related back to his earlier
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appointment or probation period. It is urged that Rule 11(1) of the Rules of 1960
specifically talks about benefits available to a temporary/quasi permanent servant
on being appointed to a permanent post and the rule making authority has
deliberately excluded the benefit of seniority to such an employee. At the
transition stage (i.e. when the quasi permanent employee clears the departmental
examination), he would be given a fresh appointment on the vacant post available
atthat time by preparing a seniority listamongst all quasi permanent servants.

14. We have given our anxious consideration to the rival submissions with
regard to the earlier decision of the Full Bench in Masood Akhtar (Dr.) (supra) and
also the Division Bench order dated 30.05.2019 making reference to the Larger
Bench.

15. The order of reference is founded on the conclusion arrived at by the
Division Bench in para-21 of its order that once a probationer, by virtue of Rule
13(7) of the Rules of 1975, has neither been confirmed nor a certificate issued in
his favour nor discharged from the services under Sub-Rules (4) and (5) of Rule
13 of the Rules of 1975, would be deemed to have been appointed as a temporary
Government servant on expiry of a period of probation. His service conditions
would then be governed by the Rules of 1960, therefore, the conclusion arrived at
by the Full Bench in Masood Akhtar (Dr.) (supra) in para 11(iv) of its judgment
that by virtue of Rule 12(1)(f) of the Rules of 1961, that such probationer shall
always rank senior to those, who are appointed in subsequent selection, cannot be
justified. In order to fully appreciate the conclusion so arrived at and three
questions so framed in para-21 of the reference order, we deem it appropriate to
compare the relevant provisions of the Rules of 1961 and the Rules of 1975, which
read as under:-

Rules of 1961 Rules of 1975
8. Probation. - 13. Probation. -
(1) A person appointed to a service (1)  Every person directly recruited to
or post by direct recruitment shall the service shall be appointed on
ordinarily be placed on probation probation for a period of two years.

forsuch period asmay be prescribed.

(2) The appointing authority may, (2)  The appointing authority may, for

for sufficient reasons, extend the sufficient reasons, extend the
period of probation by a further period of probation by a further
period not exceeding one year. period not exceeding one year.

(3)  The probationer shall undergo such (3)  The probationer shall undergo the
training and pass such departmental prescribed training and pass the
examination during the period of prescribed departmental examination
his probation as may be prescribed. by the higher standard during the

period of his probation.
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The services of a probationer may
be terminated during the period of
probation if in the opinion of the
appointing authority he is not likely
to shape into a suitable Government
servant.

The services of a probationer who
has not passed the departmental
examination or who is found
unsuitable for the service or post
may be terminated at the end of the
period of his probation.

On the successful completion of
probation and passing of the
prescribed departmental examination,
if any, the probationer shall, if there
is a permanent post available, be
confirmed in the service or post to
which he has been appointed, either
a certificate shall be issued in his
favour by the appointing authority to
the effect that the probationer would
have been confirmed but for the
non- availability of the permanent
post and that as soon as permanent
post becomes available he will been
confirmed.

A probationer, who has neither
been confirmed, nor a certificate

4)

)

(6)

(7
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The services of the probationer
may be terminated during the
period of probation if in the opinion
of the appointing authority, he is
not likely to shape into a suitable
Government servant.

The services of a probationer who
does not pass the prescribed
departmental examinations or who
is found unsuitable for the service
may also be terminated at the end
of'the period of probation.

On the successful completion of
probation and the passing of the
prescribed departmental examinations,
the probationer shall be confirmed
in the service provided permanent
vacancies exist for him otherwise a
certificate shall be issued in his
favour by the appointing authority to
the effect that the probationer would
have been confirmed but for the
non-availability of the permanent
post and as soon as permanent post
becomeavailablehe willbe confirmed.

The probationer shall not draw any
increments until he is confirmed. On
confirmation his pay will be fixed
with reference to the total length of
service. If the probationary period is
extended, government will decide at
the time of confirmation whether
arrears of increment shall be paid or
not. Such arrears shall ordinarily be
paid when the extension of the
probationary period is due to no
fault of the probationer.

A probationer, who has neither
been confirmed, nor a certificate
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(a)

(b)

(c)

issued in his favour under sub-rule
(6), nor discharged from service
under sub-rule (4), shall be deemed
to have been appointed as a temporary
Government servant with effect
from the date of expiry of probation
and his conditions of service shall be
governed by the Madhya Pradesh
Government Servants (Temporary
and Quasi- Permanent Service)
Rules, 1960.

sk skeskosk

12. Seniority. —

The seniority of the members of a
service or a distinct branch or
group of posts of that service shall
be determined in accordance with
the following principles, viz—

Seniority of Direct Recruits and
Promotees.-

The seniority of persons directly
appointed to a post according to
rules shall be determined on the
basis of the order of merit in which
they are recommended for appointment
irrespective of the date of joining.
Persons appointed as a result of an
earlier selection shall be senior to
those appointed as a result of a
subsequent selection.

Where promotions are made on the
basis of selection by a Departmental
Promotion Committee, the seniority
of such promotees shall be in the
order inwhich they are recommended
for such promotion by the committee.

Where promotions are made on the
basis of seniority subject to rejection
of the unfit, the seniority of persons
considered fit for promotion at the
same time shall be the same as the
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issued in his favour under sub-rule
(6) above nor discharged from
service under sub-rules (4) and (5)
above, shall be deemed to have
been appointed as a temporary
government servant with effect
from the date of expiry of probation
and his conditions of service shall
be governed by the Madhya
Pradesh (Temporary and Quasi-
Permanent Service) Rules, 1 960.

% %k sskok

23. Seniority. —

The seniority of persons appointed
to the service shall be regulated in
accordance with the provisions of
Rule 12 of the Madhya Pradesh
Civil Services (General Conditions
of Service) Rules, 1961.
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(d)

(e)

Q)
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relative seniority in the lower grade
from which they are promoted.
Where however a person is considered
as unfit for promotion and is
superseded by a junior, such
persons shall not, if subsequently
found suitable and promoted, take
seniority in the higher grade over
the junior persons who had superseded
him.

The seniority of a person whose case
was deferred by the Departmental
Promotion Committee for lack of
Annual Character Rolls or for any
otherreasons but subsequently found
fit to be promoted from the date on
which his junior was promoted,
shall be counted from the date of
promotion of his immediate junior
in the select list or from the date on
which he is found fit to be promoted
by the Departmental Promotion
Committee.

The relative seniority between
direct recruits and promotees shall
be determined according to the
date of issue of appointment/
promotion order :

Provided that if a person is
appointed/promoted on the basis of
roster earlier than his senior,
seniority of such person shall be
determined according to the merit/
select/ fit list prepared by the
appropriate authority.

If the period of probation of any
direct recruit or the testing period
of any promotee is extended, the
appointing authority shall determine
whether he should be assigned the

LL.R.[2021]M.P.
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same seniority as would have been
assigned to him if he had completed
the normal period of probation
testing period successfully, or
whether he should be assigned a
lower seniority.

(g) If orders of direct recruitment and
promotion are issued on the same
date, promotee persons enblock
shall be treated as senior to the
direct recruitees.

A comparison of Rule 8(7) of the Rules of 1961 with Rule 13(7) of the
Rules of 1975 would clearly show that there is, in fact, no difference between
those two sub-rules, as both provide that if a probationer has neither been
confirmed, nor has he been issued a certificate under sub-rule (6) of those Rules,
he shall be deemed to have been appointed as a temporary government servant
with effect from the date of expiry of probation and his conditions of service then
would be governed by the Rules of 1960. Therefore, in our considered view, the
opinion expressed by the Division Bench while making reference in para-21 of'its
order that in view ofthe above fact, Rule 13(7) of the Rules of 1975 would govern
the issue and not the Rule 8(7) of the Rules of 1961 and so, the conclusion arrived
at by the Full Bench in para 11(iv) of'its judgment in Masood Akhtar (Dr.) (supra)
may not subsist, does not sound convincing. Still further, the Sub-Rules (1) to (6)
of Rule 8 of the 1961 Rules and Sub-Rule (1) to (6) of Rule 13 of the Rules of 1975
show a striking similarity between them except with a minor addition in Sub-Rule
(6) of Rule 13 of the 1975 Rules which provides that the probationer shall not
draw any increments until he is confirmed and that on confirmation, his pay
would be fixed with reference to the total length of service and if the probation
period is extended, the Government will decide at the time of confirmation
whether arrears of increment shall be paid or not. But this additional part of Sub-
Rule (6) of Rule 13 of the Rules of 1975 does not have any bearing on the question
with which we are concerned in the present set of cases. However, the view taken
by the Division Bench that once the probationer has not cleared the prescribed
departmental examination even within the extended period of probation, he
would be deemed to be a temporary Government servant governed by the Rules of
1960 and therefore the conclusion arrived at in para 11(iv) of the Full Bench is not
correct, also cannot be supported because the Rules of 1960 do not, in any case,
provide for the manner in which the seniority of the persons recruited under the
Rules of 1975 would be regulated.

16.  In view of the above, we have to now examine the first question
formulated by the Division Bench in the order of reference, whether the judgment
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of the Full Bench in Prakash Chandra Jangre (supra) [1.e. Masood Akhtar (Dr.)
(supra)] requires reconsideration because it is based on interpretation of Rule 8 of
the Rules of 1961 although in the light of Rule 3 of the Rules of 1961, which deals
with its applicability or the Rules of 1975, the Rules of 1961 would not apply and
that in the present case, the services of the petitioners/the intervenors are
governed by the Rules of 1975 and since Rule 13 of the Rules of 1975 deals with
the issue of probation and therefore, Rule 8 of the Rules of 1961 could not be
applied. The question No.(1) does not appear to be clearly worded but what
perhaps the learned Division Bench intended to convey was that since Rule 3 of
the Rules of 1961 provides that these Rules apply to every person who holds a post
or is a "member of a service" and the petitioners or the intervenors having not
qualified the departmental examination even during the extended period of
probation, would not become "member of service", therefore, Rules of 1961
would not apply to them. In question No.(1) the learned Division Bench appears
to have alluded itselfto the idea that Rule 13 of the Rules of 1975 would apply to a
probationer and not the Rule 8 of the Rules of 1961 whereas on comparison of
these two Rules, we have seen that both the set of the Rules are exactly identically
worded in regard to all their sub-rules, except for a minor and insignificant
difference. We shall, however, now examine the question No.(1), in whatever way
ithas been formulated, by splitting it into two parts.

17. Insofar as the applicability of the Rules of 1961 is concerned, its Rule 3
does not stricto sensu provide that it shall only apply to a member of service but it
rather begins by providing that "The rule shall apply to every person who holds a
post or is a member of a service in the State". The Rule 3 of the 1961 Rules reads,
thus:-

"3. Scope of application. - The rule shall apply to every person
who holds a post oris amember of a service in the State, except -

(a) person whose appointment and conditions of employment are
regulated by the special provisions of any law for the time being
in force;

(b) persons in respect of whose appointment and conditions of
service special provisions have been made, or may be made
hereinafter by agreement;

(c) persons appointed to the Madhya Pradesh Judicial Service:

Provided that in respect of any matter not covered by the special
provisions relating to them, their services or their posts, these rules shall
apply to the persons mentioned in clauses (a), (b) and (c) above."

From a perusal of Rule 3 (supra) it would be evident that this Rule shall
apply not only to a member of service in the State but also to every person who
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holds a post. Use of 'or' here is disjunctive. But applicability of the rule excluded,
as it has carved out an exception, qua those (a) whose appointment and conditions
of service are regulated by the special provisions of any law for the time being in
force; (b) in respect of whose appointment and conditions of service special
provisions have been made and (¢) who are appointed to the Madhya Pradesh
Judicial Service. But when we compare the Rules of 1961 with the Rules of 1975
inregard to their applicability, the Rule 3 of the Rules of 1975 provides as under:-

"3. Scope and Application. - Without prejudice to the generality of
the provisions contained in the Madhya Pradesh Civil Services (General
Conditions of Service) Rules, 1961, these rules shall apply to every
member of the service".

In other words, the Rules of 1975 would govern the conditions of service
of the members of the Madhya Pradesh State Administrative Services but without
prejudice to the generality of the Rules of 1961. What therefore can be deduced
from this is that the Rules of 1961 shall continue to apply except insofar as special
provisions have been made in the Rules of 1975. Therefore, it continues to be
applicable to those who hold a post.

18.  Let us now therefore come to the second part of the question No.(1)
according to which, the case of the probationer should have been considered in the
light of Rule 13 of the Rules of 1975 and not Rule 8 of the Rules of 1961. At the
cost of repetition, it may be stated that not only there is no material difference
between these two provisions under different set of Rules but they both deal with
the case of the probationer in the same way except Sub-Rule (1) of Rule 8 of the
Rules of 1961 by providing that a direct recruit shall ordinarily be placed on
probation for such period as may be prescribed but Sub-Rule (1) of Rule 13 of the
Rules of 1975 by specifically providing that a direct recruit shall be appointed on
probation for a period of two years. In other words, while Rule 8(1) of the Rules
has provided that a direct recruit shall ordinarily be placed on probation as may be
prescribed, the Sub-Rule (1) of Rule 13 of the Rules of 1975 has specifically
provided probation period of two years. It is this Rule, which would prevail so far
as the initial period of probation is concerned. Thereafter, the Sub-Rule (2) of
Rule 8 of the Rules of 1961 has provided that the appointing authority may for
sufficient reasons, extend the period of probation by a further period not
exceeding one year but when we compare this with Sub-Rule (2) of Rule 13 of the
Rules of 1975 it is exactly identically worded. The Sub-Rule (3) in both the set of
Rules provides that the probationer shall undergo the prescribed training and shall
pass departmental examination during the period of probation. Rule 8(4) of the
Rules of 1961 as well as Rule 13(4) of the Rules of 1975, both the set of Rules,
have given the discretion to the appointing authority or the Government to
terminate the services of a probationer during the period of probation if in its



846 Arun Parmar Vs. State of M.P. (FB) LL.R.[2021IM.P.

opinion he is not likely to shape into a suitable Government servant. Sub-Rule (5)
of both the set of Rules again thereafter provide that services of a probationer (i)
who has not passed the departmental examination or (ii) who is found unsuitable
for the service or post, may be terminated at the end of the period of his probation.
We are dealing with a case of those who were probationers but were not been able
to pass the departmental examination even during the extended period of
probation, yet the appointing authority/Government, despite having the specific
power under Sub-Rule (5) of Rule 8 of the Rules of 1961 and/or under Sub-Rule
(5) of Rule 13 of the Rules of 1975 to terminate their services, consciously
decided not to do so and has allowed them to continue in service, which is where
the Sub-Rule (7) of both the set of Rules would come into play thereby subjecting
the conditions of service of the directly recruited employees falling in this
category of Rules of 1960. All this while they continue to be eligible and are
entitled to appear in departmental examination and on clearing such examination,
are entitled to be confirmed.

19.  Inourconsidered opinion, it would have been ideal if the Full Bench while
answering the reference in Masood Akhtar (Dr.) (supra) had also specifically
examined Rule 13 of the Rules of 1975 but the mere fact that the Full Bench only
considered Rule 8 of the Rules of 1961 and not Rule 13 of the Rules of 1975,
would not make any difference insofar as the interpretation of the Rule that we
have made and further so far as the question of seniority of such Government
servants, who are at that stage considered as temporary Government servant, is
concerned, even while observing that the Full Bench in Masood Akhtar (Dr.,)
(supra) ought to have considered the Rule 13 of the Rules of 1975, we are inclined
to hold that its non-consideration does not in any manner affect the correctness of
the conclusion arrived at by the Full Bench. And now when we have considered
and interpreted the Rule 13 of the Rules of 1975 we have also arrived at the same
conclusion as the Full Bench has recorded in Masood Akhtar (Dr.) (supra) on
harmonious interpretation of Rule 12(1)(a) and 12(1)(f) of the Rules of 1961. In
any case, non-consideration of Rule 13 of the Rules of 1975 would not make any
material difference also for an additional reason which is that Rule 23 in the Rules
of 1975 itself specifically provides that "the seniority of persons appointed to the
service shall be regulated in accordance with the provisions of Rule 12 of the
Madhya Pradesh Civil Services (General Conditions of Service) Rules, 1961".

20. Adverting now to the question No.(2) formulated in the order under
reference as to whether Rule 12, and Rule 12(1)(a) in specific, would apply to the
"members of the service" and it does not deal with the seniority of the
probationers, who have not qualified the departmental examination within the
period of probation or within the extended period of probation, and therefore, the
conclusion recorded in para 11(iv) of the direction is justified. It appears that in
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paraphrasing this question, the Division Bench was guided by the ratio of the
three Supreme Court judgments in M.P. Chandoria (supra), Ramkinkar Gupta
(supra) and Om Prakash Shrivastava (supra), which have been relied upon even
before us by the learned Additional Advocate General and the learned counsel for
the intervenors.

21.  The Supreme Court in M.P. Chandoria (supra), the earliest of the three
judgments rendered on 29" March, 1996, while dealing with the case of direct
recruit, who failed to qualify the prescribed test even within the extended period
of probation but confirmed only after he passed the test, while dealing with Rule
12 of the Rules of 1961 existing at that point of time, concluded that his seniority
shall be reckoned from the date of passing the prescribed test and not from the date
of joining the services. Again interpreting the Rule 12 of the Rules of 1961, this
very view also reiterated by the Supreme Court in Ramkinkar Gupta (supra)
delivered on 17" September, 1999 relying upon M.P Chandoria (supra). On
interpretation of the very same Rule 12 of the Rules of 1961 and relying upon its
earlier two decisions in M.P. Chandoria (supra) and Ramkinkar Gupta (supra),
the same view was again expressed by the Supreme Court in Om Prakash
Shrivastava (supra) in its judgment dated 19" April, 2005. But what is significant
to notice here is that the view taken by the Full Bench in Masood Akhtar (Dr.)
(supra) is based on interpretation of unamended Rule 12 of the Rules of 1961,
which was amended by way of substitution vide Notification dated 2™ April,
1998. This amendment has taken away the very basis of these three judgments.
This has made all the difference in regard to placement of the direct recruits, who
inspite of having failed to qualify the prescribed test/departmental examination
within the extended period of probation i.e. three years and appointing
authority/Government having decided not to terminate their services, despite
having power to do so under Sub-Rule (5) of Rule 8 of Rules of 1961 read with
Sub-Rule (5) of Rule 13 of the Rules of 1975, as now in the amended Rule 12 of
the Rules of 1961, upon their passing the examination even at the later stage, in
view of amended Rule 12(1)(a) of the said Rules that now the seniority of persons
directly appointed to a post, according to the rules, shall be determined on the
basis of the order of merit in which they are recommended for appointment
irrespective of the date of joining and that the persons appointed as a result of an
earlier selection shall be senior to those appointed as a result of a subsequent
selection with Rule 12(1)(f) of the said Rules providing that if the period of
probation of any direct recruit or the testing period of any promotee is extended,
the appointing authority shall determine whether he should be assigned the same
seniority as would have been assigned to him if he had completed the normal
period of probation testing period successfully, or whether he should be assigned
alower seniority.
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22. The Full Bench in Masood Akhtar (Dr.) (supra) has, while making a
conjoint reading of the Rule 12(1)(a) and 12(1)(f) of the Rules of 1961 has placed
harmonious interpretation so as to reconcile them, which would be evident from
the conclusion arrived at by the Bench in para 11 of its judgment, as reproduced
above in para 4 of this judgment. But the question that has also to be additionally
answered in the light of the observation of the Supreme Court in Warad Murti
Mishra (supra) is: as to whether it was permissible for the Full Bench in Masood
Akhtar (Dr.) (supra), despite the Supreme Court consistently holding in above
referred to three judgments that direct recruits not having qualified the
departmental examination even within the extended period of service, could not
be treated as member of service and therefore cannot claim seniority of that
period?

23. In order to appreciate this question, we need to compare the unamended
Rule 12 of the Rules of 1961 on interpretation of which the ratio of the
aforementioned three judgments of the Supreme Court in M.P. Chandoria
(supra); Ramkinkar Gupta (supra) and Om Prakash Shrivastava (supra) is
founded, with the newly inserted Rules 12(1)(a) and (f) of the Rules of 1961 by
way of substitution, which have been interpreted by the Full Bench in Masood
Akhtar (Dr.) (supra), insofar as the question of seniority is concerned. The
unamended and the amended Rule 12 of the Rules of 1961 insofar as they are
relevant for the purposes of deciding the present matter, read as under:-

Unamended Rule 12 of the Amended Rule 12 of the Rules of

Rules of 1961 1961

bstituted by No. 4, dated 2-4-1998
12.  Seniority: (substituted by No. 4, date )

12.  Seniority.—
The seniority of the members of eniority.

service of a district branch or group The seniority of the members of a
of posts of that service shall be service or a distinct branch or
determined in accordance with the group of posts of that service shall
following principles, viz. - be determined in accordance with
(a) Direct recruits: the following principles, viz
(1)  Seniority of Direct Recruits and
Promotees.-

(i)  The seniority of a directly recruited (a)  The seniority of persons directly
Government servant appointed on appointed to a post according to
probation, shall count during his rules shall be determined on the
probation from the date of basis of the order of merit in which
appointment, viz.: they are recommended for

appointment irrespective of the date
of joining. Persons appointed as a
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result of an earlier selection shall be
senior to those appointed as a result
of'asubsequent selection.

kokosk skeokoskosk
(i1)  the same order of inter se seniority (f)  If the period of probation of any
shall be maintained on the direct recruit or the testing period of
confirmation of such direct recruits any promotee is extended, the
if the confirmation is ordered at the appointing authority shall determine
end of the normal period of whether he should be assigned the
probation. If, however, the period of same seniority as would have been
probation of any direct recruits is assigned to him if he had completed
extended, the appointing authority the normal period of probation
shall determine whether he should testing period successfully, or
be assigned the same seniority as whether he should be assigned a
would be assigned to him if he had lower seniority.
been confirmed on the expiry of
the normal period of probation or
whether he should be assigned a
lower seniority.
24, It would be evident from the comparative reading of the unamended Rule

12 with the amended Rule 12 of the Rules of 1961 that while in the old Rule 12 of
the Rules of 1961, there is no provision which would restrict the powers of the
appointing authority/ Government by providing that the persons appointed as a
result of an earlier selection shall always rank senior to those appointed in a
subsequent selection. In the new Rule 12 of the Rules of 1961 however it is
specifically provided, which would be evident from Rule 12(1)(a), by stipulating
that "persons appointed as a result of an earlier selection shall be senior to those
appointed as a result of a subsequent selection ". It would be therefore evident
from the above that the amendment in Rule 12 has taken away the very basis of the
aforementioned three judgments of the Supreme Court in M.P. Chandoria
(supra), Ramkinkar Gupta (supra) and Om Prakash Shrivastava (supra) and,
therefore, ratio of those judgments cannot be applied to the present case. The rule
making authority has now in the amended Rule 12 categorically provided that the
persons appointed as a result of an earlier selection shall always rank senior to
those appointed as a result of subsequent selection, thus manifesting a different
intention than the one expressed in unamended Rule 12. Reference in this
connection may be made to the judgment of the Supreme Court in Agricultural
Income Tax Officer and another vs. Goodricke Group Limited and another
reported in (2015) 8 SCC 399. Reliance in that case was placed on an earlier
judgment of the Supreme Court in Buxa Dooars Tea Co. Ltd. Vs. State of W.B.
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reported in (1989) 3 SCC 211, wherein two charging provision, namely, Section
4-B of the West Bengal Rural Employment and Production Act, 1976 and Section
78-C of the West Bengal Primary Education Act, 1973, levying cess on
production of tea, were struck down as unconstitutional on the ground that the
basis of levy was not covered under the legislative competence of the State
Legislature under Schedule VII List II Entry 49 and that the said levy encroached
upon the legislative field covered under Schedule VII List I Entry 84 and further
contravened Article 301 and was not saved by Article 304(b) of the Constitution
of India. However, subsequently by an amendment the defect was cured by
changing the basis of the charging provision (that is, by levying cess on the yield
or income from a given unit of land) and brining (sic: bringing) the levy within the
legislative competence of the State Legislature. The two cesses by the said
amendment were imposed retrospectively from 1981 and 1984 respectively.
However, when the judgment of the Supreme Court in Buxa Dooars Tea Co. Ltd.
(supra) was relied in the aforesaid case of Agricultural Income Tax Officer and
another (supra), it was held as under:

"12.  Inour view, the purport of these two sections is clear. Whatever
may have been the subject-matter of Buxa Dooars Tea Co. Ltd. (supra),
that is the subject-matter of the two Acts as originally enacted, will now,
notwithstanding the interim order or the final judgment in Buxa Dooars
Tea Co. Ltd. (supra) be deemed to have been validly levied, collected
and paid as rural employment cess and education cess under the
Amended Act.

13. This being the case, it is clear that Section 4-B and Section 78-C
have changed the basis of the law as it existed when Buxa Dooars Tea
Co. Ltd. (supra) was decided and consequently, the judgment and
interim order passed in Buxa Dooars Tea Co. Ltd. (supra) will cease to
have any effect. Also, what would have been payable under the Act as
unamended, is now payable only under the 1989 Amendment Act which
has come into force with retrospective effect."

25. Reference can also be made to another judgment of the Supreme Court on
the similar subject in State of Madhya Pradesh and another vs. Kedi Great Galeon
Limited and another reported in (2017) 13 SCC 836. In the aforesaid case, in the
writ petition before this Court, argument was made that in view of judgment of the
Supreme Court in M/s. Lilasons Breweries (Pvt.) Ltd. and another vs. State of
Madhya Pradesh and others reported in (1992) 3 SCC 293, Rule 4 (41) of the M.P.
Distillery Rules, 1995 was declared as non est and void as Rule 22 of old M.P.
Brewery Rules, 1970 has already been declared ultra vires by the Supreme Court,
it would be unnecessary to seek similar relief of striking down its successor Rule
4(41). Even though no specific prayer was made in the writ petition to that effect,
but the High Court upholding the aforesaid argument struck down Rule 4(41) of
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the M.P. Distillery Rules, 1995. Apart from other grounds, the Supreme Court set
aside the judgment of the High Court also on the premise that subsequent
amendment made in Section 28 of the M.P. Excise Act, 1915 had the effect of
changing the very basis of the earlier judgment. It would be useful to extract
following observations of the Supreme Court from Para-43 of the report:

""43. The judgment in Banerjee Chandra Banerjee vs. State of M.P,
reported in (1970) 2 SCC 467 was delivered on 19.08.1970. there has
been amendment in Section 28 by Madhya Pradesh Act 6 of 1995 by
which provision, specific provision requiring the license to lift for sale,
the minimum quantity of country spirit or Indian-made liquor, fixed for
his shop and to pay the penalty at the prescribed rate on the quantity of
liquor short lifted, has been brought in the statute book. The scheme of
the M.P. Excise Act, 1915 having been amended by the aforesaid 1995
Act, the very basis of Banerjee (supra) is knocked down and cannot be
relied on in view of changed statutory scheme.............

26.  Itisatrite that a judgment for the purpose of precedent can be relied upon
for the proposition of law that it actually decided and not for what can be logically
deduced from it, for difference of a minor fact would make a lot of change in the
precedential value of the judgment. The House of Lords in their celebrated
decision reported as [1901] A.C. 495 titled Quinn v. Leathem aptly observed: (16
of 21) "every judgment must be read as applicable to the particular facts proved,
or assumed to be proved, since generality of the expressions which may be found
there are not intended to be expositions of the whole law, but governed and
qualified by the particular facts of the case in which such expressions are to be
found. The other is that a case is only an authority for what it actually decides. I
entirely deny that it can be quoted for a proposition that may seem to follow
logically fromit....".

27.  Itissettled position of law that while interpreting a statute different parts
of'a section of the rule have to be harmoniously construed so as to give effect to the
purpose of the legislation and the intention of the legislature. Even the Full Bench
inits judgment in Masood Akhtar (Dr.) (supra) while relying upon the judgment of
the Supreme Court in British Airways vs. Union of India, (2002) 2 SCC 95 has
observed that sub-sections of a section must be read as parts of an integral whole
and as being interdependent and an attempt should be made in construing them to
reconcile them if it is reasonably possible to do so and to avoid repugnancy. As
held by the Supreme Court in Raj Krushna Bose vs. Binod Kanungo and others,
AIR 1954 SC 202, a statute must be read as a whole and one provision of the Act
should be construed with reference to the other provisions in the same Act so as to
make a consistent enactment of the whole statute. Such a construction has the
merit of avoiding any inconsistency or repugnancy either within a section or
between a section and other parts of the statute. It is the duty of the courts to avoid
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"a head on clash" between the two sections of the same Act and whenever it is
possible to do so, to construe provisions which appear to conflict so that they
harmonise. The Supreme Court in Madanlal Fakirchand Dudhediya vs. Shree
Changdeo Sugar Mills Ltd., AIR 1962 SC1543 has held that the rule of
construction is well settled that when there are in an enactment two provisions,
which cannot be reconciled with each other, they would be so interpreted that if
possible the effect should be given to both. This is what is known as "rule of
harmonious construction".

28. Unlike the old Rule 12 of the Rules of 1961, the new Rule 12 of the Rules
of 1961 governs the discretion of the appointing authority/Government,
restricting its power to assign the lower seniority to those who qualify the
departmental examination some time after expiry of the period of probation and
gives power to it to lower down the seniority of such an employee falling in this
category but with a rider that he shall be assigned the bottom seniority with his
own batch but in any case shall be placed above the direct recruits from the
subsequent batch. The employee, who is directly recruited with reference to Rule
8(1) of the Rules of 1961 or Rule 13(1) of the Rules of 1975 but is unable to
qualify the departmental examination even within the extended period of
probation of three years and yet not discharged from service by the appointing
authority at the end of the period of probation despite it having power to do so
under Rule 8(5) of the Rules of 1961 and Rule 13(5) of the Rules of 1975, his
service conditions, as per the mandate of Rule 8(7) of the Rules of 1961 or Rule
13(7) of the Rules of 1975 would then be governed by the Rules of 1960.
However, this situation would continue only for the interregnum period till he
qualifies the departmental examination. It must, therefore, be construed that the
person falling in this category as per Rule 8(1) of the Rules of 1961 continues to be
"a person appointed to a service or post by direct recruitment" or Rule 13(1) of the
Rules of 1975, as "every person directly recruited to the service" as the
Government, despite having power under Rule 8(5) of the Rules of 1961 or Rule
13(5) of the Rules of 1975, to terminate his services upon his failure to pass the
departmental examination even within the extended period of probation, having
taken a conscious decision to retain him in service. Obviously, his recruitment
was made against a post and he continues to occupy that post even after expiry of
extended period of probation. He is eventually confirmed when he passes the
departmental examination. Since he continues to work on the same post on which
he was initially appointed and continuing to draw pay against such post, there
would not arise any question of his needing to retain any lien. Argument to that
effect raised on behalf of the Intervener does not have any force and is rejected. He
shall continue to be entitled to appear in departmental examination even
thereafter and upon passing the same, shall be confirmed in service. If and when
he would qualify such examination and is confirmed, he would become a member
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of service with reference to his original appointment and in that case, would be
continued in service and consequently, would be assigned the seniority below his
batchmates, who have already earlier qualified the departmental examination.
This is because once such an employee has passed the departmental examination,
he would then cease to be subject to the Rules of 1960 and would be governed
from that stage onward by the Rules of 1961 and/or Rules of 1975, as the case may
be. Even otherwise, there is no provision in anywhere in the Rules of 1960 with
regard to fixation and regulation of seniority of the employees falling in this
category.

29. We are in taking that view fortified from the ratio of the Constitution
Bench judgment of the Supreme Court in Direct Recruit Class Il Engineering
Officer's Association (supra) wherein, in para-13, it was held as under:-

"13...... the period of continuous officiation by a government servant,
after his appointment by following the rules applicable for substantive
appointments, has to be taken into account for determining his seniority;
and seniority cannot be determined on the sole 'test of confirmation, for,
confirmation is one of the inglorious uncertainties of government
service depending neither on efficiency of the incumbent nor on the
availability of substantive vacancies........ "

Thereafter, the Supreme Court, in the same very para, further held that:-

M The principle for deciding inter se seniority has to conform to the
principles of equality spelt out by Articles 14 and 16 of the Constitution
of India. If an appointment is made by way of stopgap arrangement,
without considering the claims of all the eligible available persons and
without following the rules of appointment, the experience on such
appointment cannot be equated with the experience of a regular
appointee, because of the qualitative difference in the appointment

After holding so, the Supreme Court further held that:-

.......... But if the appointment is made after considering the claims of
all eligible candidates and the appointee continues in the post
uninterruptedly till the regularisation of his service in accordance with
the rules made for regular substantive appointments, there is no reason
to exclude the officiating service for purpose of seniority...."

30.  The Supreme Court in L. Chandrakishore Singh (supra) in para 15 has
held as under:-

"It is now well settled that even in cases of probation or
officiating appointments which are followed by a confirmation
unless a contrary rule is shown, the service rendered as
officiating appointment or on probation cannot be ignored for
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reckoning the length of continuous officiating service for
determining the place in the seniority list........... "

31.  In view of the above discussion, we are inclined to agree with the view
expressed by the Full Bench in Masood Akhtar (Dr.) (supra) although we have
recorded our own additional reasons in support of such conclusion. Since we
agree with the ultimate conclusion arrived at by the Full Bench in Masood Akhtar
(Dr.) (supra) despite giving additional reasons for our view, we are not persuaded
to hold that the Full Bench has not correctly answered the reference. We therefore
see no justification to further refer this matter to a Larger Bench consisting of five
Judges.

Referred questions having thus been answered, let the writ petitions be
now listed before the Division Bench for hearing on merits as per Roster.

Order accordingly

L.LL.R. [2021] M.P. 854 (FB)
FULL BENCH
Before Mr. Justice Mohammad Rafiq, Chief Justice,
Mpr. Justice Rajeev Kumar Dubey &
Mpr. Justice Vijay Kumar Shukla
WP No. 4021/2019 (Jabalpur) decided on 22 April, 2021

BHOPAL COOPERATIVE CENTRAL BANK ...Petitioners
MARYADIT BHOPAL & ors.

Vs.

STATE OF M.P. & ors. ...Respondents

(Along with WP Nos. 4057/2019, 4339/2019, 4915/2019,
4919/2019, 5124/2019, 5535/2019, 6038/2019, 6607/2019,
7065/2019 & 7518/2019)

A. Cooperative Societies Act, M.P. 1960 (17 0of 1961), Section 48-AA
& 50-A — Principle of Natural Justice — Reasonable Opportunity of Hearing —
Held — Unlike Section 48-A A, Section 50-A does not specifically envisage for
giving reasonable opportunity of being heard to person who is sought to be
disqualified to continue as member of Board of Directors, but adherence to
principle of natural justice must be read into the statute as there is no clear
mandate to the contrary — Unless a statutory provision, either specifically or
by necessary implication excludes application of principle of natural justice,
requirement of providing reasonable opportunity of hearing before passing
an order having civil consequences, has to be read into a statute, be it an
administrative or quasi-judicial order. (Paral6 & 18)
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@. TEHIN izl eI, 9.3, 1960 (1961 &T 17), €IIRT 48—AA
q 50—-A — dafif@ =g &1 Rigia — gaarg &1 glaagad saav— fafaika —
ORT 48—AA & fqudia, oRT 50—A VU Afdd &1 YA o &1 YfFaygaa @
e s fafaifdse wu @ aRefeua T8 o=l o4 Mo 9 @ 9w @ Wy
# 941 e @ forg FrfEa foear s =t w7 2, W), oA A, Aufie = @
Rigra & srgufaa gl wir 9y Faife sue faudia «13 wse amsm =8 @ —
94 9@ & e A Sudy, a1 ai fafifds wu | srar saws faqar g
Quffe =ma o figia & yarsgar safsta 8 s=ar, Rifaa aRem ara
AT P UTRT A & Yd Y13 T JfFAYdd ITEX UG B DI IU&T Sl
S 4 UST ST A1, 9T8 98 YT AT 8l AT AT b dHed T |

B. Cooperative Societies Act, M.P. 1960 (17 of 1961), Section 50-A—
Removal of Director — Deemed Provision — Held — There cannot be an
automatic removal/disqualification of Director/member of Board of
Directors —Since Section 50-A cannot be held to be a deemed provision, there
cannot be deemed vacation of his seat in office of Board of Directors —
Competent authority after due application of mind would in any case be
required to give opportunity of hearing to member of Board of Directors,
pass a specific order for removing/unseating him from such office.

(Para 19 & 32)

. BN Wrgel fEf94, 7.9, 1960 (1961 &7 17), €IIRT 50—A —
fA]eI® &1 <A WITI-T — WA 1T 89qer — AffeiRa — Ffeee 918 &1
fRee /9w u= A geran / RfEa a1 fear s aaar — e =T 50—-A
B I AT SUSE T3] SET Wl Gabhdl, e 918 @ drafaa ¥ sua! die
31 gl 18 Rfda 180 81 adl — waw Titer 9 aRkass @ a=a ST
eard, fedl +ff yaeor 7, feeue 918 @ 9aw 31 A918 BT G A, ™
I UG 9§ BT / 3Aueee dA vq fafifdse smeer wika &%= @1 sraar gl |

C. Cooperative Societies Act, M.P. 1960 (17 of 1961), Section 48-AA
& 50-A(2) proviso — Applicability — Held — Provisions of Section 48-AA to be
applied in both situation i.e. at the time of election (pre-election stage) or if
any person is disqualified after election (post election stage) — Proviso to
Section 50-A(2) stipulates that an elected person shall cease to hold the office,
if such society commits default for any loan/advance, for a period exceeding
12 months, thus it would apply to post election stage. (Para17)

/4 eH N wiargct AfSfFa9, 7.9, 1960 (1961 BT 17), €TIRT 48—AA
T 50—A (2) yvg® — gIiogar— ffEiRa — aRT 48— AA & SusEl &I g4l
Rerfoat # @ fean s =anfey s, fraf=ea & w3 (Faf=aaqd gea) an
afs &g aafeq fafas e frfda grar @ (Fafes Swia gwa) — art
50—A (2) &1 WR{d 3IJd% Hdl & & o fraifad afea ueare T = afe
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Sdd GIrs<l, 12 718 9 3ifere &) afer & fore fedy o1 /3fira &1 @afasa
FIRT Sl 2, 3ra: g Fafa Suid yHH R arp s |

D. Cooperative Societies Act, M.P. 1960 (17 of 1961), Section 50-

A(3) — Applicability — Held — Section 50-A(3) envisages a situation where

representative/delegate of society is debarred from voting, if he is in default

for a period exceeding 12 months to the society or any other society for any
loan/advance taken by him, thus it would apply to pre-election stage.

(Para 17)

24 TEHIN wharg <l IS99, 4.9, 1960 (1961 &7 17), &IRT 50—A (3)
— ggiogar - afifEiRa — aRT 50— A (3) ta ¢ Rerfa uRefeaa sl 2 Srat
wrargdl o gfaftrell / ycmged (Selivie) & #aa &=+ | faafsia fear = 2,
Ife 98 Su gRT ferd A fafy o1 /31w & forw 99 wrarsd ar fafl =
Tzl & 12 W' W Al 3rafdy g cafaswa 7 2, s ¥ fafaw gd ypa w®

AR g |

E. Cooperative Societies Act, M.P. 1960 (17 of 1961), Section 48-AA
& 50-A—- Conflict between Judgments — Held — Analysis of two Division Bench
judgments i.e. one in Brij Kumar Chanpuriya (W.P. No. 6913/2017) and
another in Anter Singh (W.A. No. 551/2019) which formed the basis of
present reference thus clearly shows that there was actually no conflict
between these two judgments. (Paras10to 14)

A eIV wirgct fSfaaH, 4.9, 1960 (1961 &7 17), €TIRT 48—AA
g 50-A — Aofar 4 srafdvier — aftifaaiRa — Q1 s =ardiel & fAvfar o
fagatyor srerfq v g9 AR FagRAar (WP No. 6913/2017) a1 SET 3iax
fRig (W.A. No. 551/2019) f5== ad#am fAder &1 amaR fafita fear 2, s«
YhR T wY A <iar 2 fb ardafas wu ¥ 549 < oAy @ i a1 fafdRie
T2l o7 |
Cases referred:

W.P. No. 6913/2017 decided on 15.05.2017 (DB), W.A. No. 551/2019
decided on 17.05.2019 (DB), (2008) 14 SCC 151, (2013) 7 SCC 25, AIR 1985 SC
582, 2015 (2) MPLJ 300, W.P. No. 4584/2016 decided on 07.04.2017 (DB), AIR
1981 SC 136, AIR 1970 SC 1039, 2000 (3) MPLJ 551, (2015) 8 SCC 519, 1969
MPLJ 683 (DB), (2002) 2 SCC 7, AIR 1968 SC 33,2012 (2) MPHT 352,2015 RN
135, 2006 (4) MPLJ 403, (1978) 1 SCC 405, (2008) 14 SCC 151, AIR 1967 SC
1269, (2005) 6 SCC 321, (1985) 3 SCC 545, (1993) 1 SCC 78, (2007) 2 SCC 181,
(1981) 1 SCC 664, (1969)2 SCC 262.

Shobha Menon with Rahul Choubey, for the petitioners in WP No.
4021/2019.
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Sanjay Ram Tamrakar, for the petitioners in WP Nos. 4915/2019 &
4919/2019.

Rahul Deshmukh, for the petitioners in WP Nos. 4057/2019, 4339/2019,
5124/2019 & 6607/2019.

Anil Lala, for the petitioners in WP No. 6038/2019 & 7518/2019.

Naveen Dubey, for the petitioner in WP No. 7065/2019.

Rajendra Kumar Shrivastava, for the petitioner in WP No. 5535/2019.

R.K. Verma, Addl. A.G. for the respondents/State.

Ankit Saxena, for the respondent No. 6-Kewal Singh.

JUDGMENT

The Judgment of the Court was delivered by
MOHAMMAD RAFIQ, C.J. :- All these matters have been laid before the Full
Bench upon a reference from a learned Single Bench of this Court vide order
dated 25.4.2019, assuming conflict between the ratio of two judgments rendered
by Division Benches of this Court, one in Writ Petition No.6913/2017-Brij
Kumar Chanpuriya Vs. State of M.P. & others decided on 15.5.2017 and another
in Writ Appeal No.551/2019-Anter Singh & others Vs. State of M.P. & others
decided on 17.5.2019, for answering the following three questions of law:-

"1. Whether the order passed by the Division Bench of this
Court in WP No0.6913/2017 on 15.05.2017 lays down the
correct law in regard to Section 48-AA and Section 50-A
of the Act of 1960 or the order passed in Writ Appeal
No0.551/2019 affirming the order passed by the Single
Bench of this Courtin WP No0.5033/2019?

2. Whether the provisions of Section 48-AA and Section 50-
A of the Act of 1960 operates in a different sphere i.e. pre
and post election of the Director?

3. Whether Section 50-A of the Act of 1960 is a deeming
provision for holding a Director of a society as disqualified
or an opportunity of hearing is still required to be given as
held by this Courtin WPNo0.6913 0f2017?"

2. The petitioners in all these writ petitions were the Directors of the various
Cooperative Central Banks, who assailed their removal as such Directors, on the
ground of breach of principles of natural justice as well as non-service of notice
prior to their removal in terms of Section 48-AA of the Madhya Pradesh
Cooperative Societies Act, 1960 (for short 'the Act of 1960"). All the petitioners in
their capacity as representatives of the parent Cooperative Societies were elected
as Directors of the District Cooperative Central Banks and were removed/
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disqualified to continue as such Directors, because the Societies, of which they
were representatives, were in default for exceeding 12 months.

3. We have heard learned counsel appearing for the petitioners and learned
Additional Advocate General for the respondent/State. The arguments on behalf
of the petitioners have been led by Smt. Shobha Menon, learned Senior Advocate
and other advocates appearing for the petitioners in respective petitions have also
made the submissions, who have substantially adopted her arguments.

4. Learned counsel appearing on behalf of the petitioners argued that the
petitioners were elected representatives from different Cooperative Societies and
in that capacity, they were further elected as Directors of the another Cooperative
Society, which is in each case is a separate Central Cooperative Bank in terms of
Rule 49-C of the Madhya Pradesh Cooperative Societies Rules, 1962 (for short
"the Rules of 1962), as per the procedure contained in Rule 49-E of the Rules of
1962. The Registrar/Joint Registrar illegally removed them from the office of the
Directors without following the provisions of Section 48-AA of the Act of 1960
which mandates for providing an opportunity of hearing to any such
Directors/representatives before their removal/disqualification. Section 50-A of
the Act of 1960, especially proviso to sub-section (2) thereof, would not be
applicable to the case of removal of any Director/representative as it operates in
entirely different sphere and applies to only pre-election stage of a candidate or
voter, for election to Board of Directors, as representative or delegate of the
Society. Once the petitioners were elected as Directors/Members of the Board of
Directors in terms of Section 48-B of the Act of 1960, they were entitled to
continue in that capacity till next election of the members of the Board of
Directors in terms of Section 48-B of the Act of 1960. Besides this, Section 49(7-
A)(d) of the Act of 1960 also ordains that the term of the representatives elected by
the Board of Directors to other societies shall be co-terminus with the term of
Board of Directors of the Society. It is argued that Rule 45(3) of the Rules of 1962
applies to eligibility for election as a member of the Board of Directors of
Cooperative Bank/Financial Bank/Federal Society or any Apex Society, which
were defaulter to the Co-operative Bank for period exceeding twelve months.
Therefore, it can be invoked only at any pre-election stage. Once a delegate of the
Society has been elected as a member of the Board of Directors, this rule ceases to
have any application.

5. It is contended that proviso to sub-section (2) of Section 50-A excludes the
applicability of Section 50-A of the Act of 1960 to the Societies in question as it
specifically mentions that it applies to "other than co-operative credit structure"
which has been defined in Section 2(d)(i1) to mean "Madhya Pradesh State Co-
operative Bank or Central Co-operative Bank or Primary Agriculture Credit Co-
operative Society" and includes the Primary Service Cooperative Society. The
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Societies of which the petitioners are representatives, are thus excluded from the
purview of Section 50-A of the Act of 1960. Learned counsel for the petitioners
further argued that even if such Societies were defaulter for a period exceeding 12
months, Section 48-AA of the Act of 1960 would still be applicable in their case
and in that event, the Board of Directors of the Society would be required to
initiate action and not the Registrar/the Joint Registrar of the Cooperative Society.
It is also argued that only if the Society fails to take action within two months, the
Registrar/the Joint Registrar may take action.

6. Smt. Shobha Menon, learned Senior Advocate in support of her arguments
has relied upon the judgments of the Supreme Court in (2008) 14 SCC 151-Sahara
India (Firm, Lucknow Vs. Commissioner of Income Tax and other, (2013) 7 SCC
25-State of Madhya Pradesh and others Vs. Sanjay Nagayach and others.
Relying on the judgment of the Supreme Court rendered in S.Sundaram Pillai vs.
V.R.Pattabiraman AIR 1985 SC 582, Smt. Shobha Menon, learned Senior
Advocate argued that the Explanation to the second proviso to Section 48-AA of
the Act of 1960 is merely meant to explain or clarify certain ambiguities which
may have crept in the statutory provision but this cannot be taken as a substantive
provision. It can be invoked only to explain the meaning and intendment of the
main provision when there is obscurity or vagueness in the main provision. But
the Explanation cannot in any way interfere with or change, the enactment or any
part thereof. Other learned counsels appearing for the petitioners in support of
their contentions have placed reliance on the judgment passed by the Single
Bench of this Court in Registered District Co-operative Agricultural and Rural
Development Bank Maryadit and others Vs. State of M.P. and others 2015 (2)
MPLJ 300, Bhawani Vipanan Sahkari Sanstha Vs. Megh Singh & others-
W.P.NO.4584/2016 decided by a Division Bench on 7.4.2017, S.L.Kapoor vs.
Jagmohan and others AIR 1981 SC 136, the Board of High School and
Intermediate Education U.P. and others Vs. Kumari Chittra Srivastava and
others AIR 1970 SC 1039 and a judgment of Single Bench of this Court in Arjun
Lal Patel Vs. State of M.P. and others 2000 (3) MPLJ 551.

7. Per contra, Shri R.K.Verma, learned Additional Advocate General
appearing for the State has argued that the fact about the Society, of which the
petitioners were delegates or representatives, and in that capacity were elected as
members of the Board of Directors, being in default for consecutive 12 months,
not being disputed, removal of the petitioners from that position would be
consequence of such persistent default by the parent Society, resulting into their
cessation as such Directors by virtue of proviso to sub-section (2) of Section 50-A
of the Act of 1960 read with Rule 45(3) of the Rules of 1962. The learned
Additional Advocate General argued that this position of law has been correctly
analysed by the Division Bench of this Court at Indore Bench in Anter Singh &
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others (supra) by relying on the judgment of the Supreme Court in Dharampal
Satyapal Limited Vs. Deputy Commissioner of Central Excise, Gauhati (2015) 8
SCC 519. The Supreme Court in that case categorically held that the principles of
natural justice are very flexible principles and they cannot be applied in a
straitjacket formula and there may be situation wherein for some reasons it is felt
that a fair hearing 'would make no difference' - meaning that a hearing would not
change the ultimate conclusion reached by the decision maker, then no legal duty
to serve a notice arises. Once when the factum of the parent Society being
defaulter is not disputed, providing opportunity of hearing to the petitioners for
being discontinued/removed as members of the Board of Directors, would be a
useless formality as it is unlikely to change the consequences. The issue will have
to be therefore approached on the touchstone of prejudice to the petitioners. If the
petitioners are not in position to dispute that the Society of which they are
delegates, was in default for consecutive twelve months, no purpose would be
served in providing them the opportunity of hearing inasmuch as such exercise
would be totally futile having regard to the ratio of judgment of the Supreme
Court in Dharampal Satyapal Limited (supra) as in that event, no prejudice would
be caused to the petitioners.

8. Shri R.K.Verma, learned Additional Advocate General in support of his
arguments has also relied upon of a Division Bench judgment of this Court in
Basant Kumar Mishra Vs. Assistant Registrar, Co-operative Societies, Jabalpur
and others 1969 MPLJ 683. He has relied on a judgment of the Supreme Court in
State of Punjab Vs. Tehal Singh and others (2002) 2 SCC 7 to argue that the
principles of natural justice need not be observed by State Government in the
absence of clear provisions stipulating such observance. He has also relied upon a
judgment of the Supreme Court in National Engineering Industries Ltd., Jaipur
Vs. Hanuman AIR 1968 SC 33 to contend that the Court should not interfere with
the finding of fact recorded by quasi-judicial tribunal unless it is shown the
finding so recorded is ex facie perverse. In conclusion, learned Addition
(sic: Additional) Advocate General argued that the adherence to principles of
natural justice in the facts of the present case is not required as it would be a case of
deemed removal by virtue of proviso to Section 50-A(2) of the Act of 1960.

9. In order to appreciate the rival submissions, it would be apposite to
reproduce relevant provisions contained in Section 48-AA, 48-B, 50-A of the Act
0of 1960 and Rule 45 of the Rules 0of 1962, which are as under:-

""48-AA. Disqualification for membership of Board of Directors
and for representation. - No person shall be eligible for election as a
member of the Board of Directors of a society, and shall cease to hold
his office as such, if he suffers from any disqualification specified in
this Act or the rules made thereunder and no society shall elect any
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member as its representative to the Board of Directors of any other
society or to represent the society in other society, if he suffers from
any disqualification specified in this Act or the rules made thereunder:

Provided that if a member suffers from any of the disqualifications
specified in this Act or the rules made thereunder, -

(1) it shall be lawful for the Board of Directors of the society to
disqualify such member where he is elected as a Director, being a
member of that society, after giving him a reasonable opportunity of
being heard, within two months from the date of coming to the notice
of the society from holding the post and if the society fails to take
action within two months, the Registrar shall disqualify such member
from holding such post, by an order in writing after giving him
reasonable opportunity of being heard.

(i) if the member incurs a disqualification in the higher level
society, for his actions as a representative, such higher level society
shall take action to disqualify him for holding the post in the higher
level society and if the society fails to take action within two months,
the Registrar shall disqualify such member from holding such post by
an order in writing after giving him reasonable opportunity of being
heard.

Explanation.-For the purpose of this section, the expression
"disqualification" shall not include the disqualification specified in
Section 50-A for election as a member of the Board of Directors or a
representative of a society"

sk ek kekok

48-B. Representatives and delegates.-(1) Every Board of Directors
of society shall at the time of election of Chairman or Vice-Chairman,
also elect representative ho shall represent it in other society and the
representative so elected shall not be withdrawn by the Board of
Directors till the next election of the Board of Directors.

(2) xxx

(3) If the byelaws of a society provide for the constitution of its
general body by the elections of the delegates, the society shall
reserve seats in the general body for the members belonging to
Scheduled Castes, Scheduled Tribes and other Backward Classes in
such a manner that the number of seats so reserved for each category
shall as far as possible, be in the same proportion in which members of
each category, shall bear to the total membership of the society.

Provided that number of total reserved seats of the delegates
shall not exceed fifty percent."”

skeskosk skeskosk skeskosk
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""50-A. Disqualification for being candidate or voter for election
to Board of Director of representative or delegate of society.-(1)
No person shall be qualified to be a candidate for election as member
of the Board of Directors, representative or delegate of the society, if
he is in default for a period exceeding 12 months to the society or any
other society for any loan or advance taken by him.

(2) Apersonelected to an office of a society shall cease to hold such
office, if he is in default for a period exceeding 12 months to the
society or any other society for any loan or advance taken by him, and
the Registrar shall declare his seat vacant:

Provided thata person elected to an office of a co-operative bank from
a society other than co-operative credit structure, shall cease to hold
such office, if such society commits default for any loan or advance or
for a period exceeding three months, and the Registrar shall declare
his seat vacant.

(3) No person shall be entitled to vote any election of the Board of
Directors, representative or delegate of the society, if he is in default
for a period exceeding 12 months to the society or any other society
for any loan or advance taken by him.

(4) No person shall be qualified to be a candidate for election as
member of the board of director, representative or delegate of the
society if he has any dues payable to Madhya Pradesh State Electricity
Board or its successor companies, standing against his name for a
period exceeding six months at the time of submission of nomination
paper."

kskok Hkskosk *kokk

Rule 45 of the Rules 0f 1962:

"Rule 45. Disqualification for representation.-(1) No society shall
elect any member as its representative, who suffers from any of the
disqualifications mentioned in Rule 44.

(2) Arepresentative of a society representing it in the general body
or committee of another society shall cease to hold his office as such-

(a) ifhe suffers from any of the disqualifications mentioned in Rule
44; or

(b) ifhe ceases to be a member of the society which he represents;
or

(c) ifelections fall due and the society, which he represents elects
another representative; or

(d) iftheregistration of the society which he represents is cancelled
under Section [18 or 18-A]; or
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(e) if-
(i) xxx

(i) the committee of the society which he represents is removed by
the State Government under sub-section (1) of Section 52; or

(iii)) the committee of the society which he represents has been
removed under sub-section (1) of Section 53; or

(f) ifthesociety is ordered to be wound up under Section 69.

(2A) If a representative ceases to hold office in the circumstances
referred to in clause (e) of sub-rule (2), administrator appointed under
the relevant provisions of the Act to manage the affairs of the society
shall have the power to fill the vacancy so caused.

(3) Norepresentative of the society shall be eligible for election as a
member of the Board of Directors of a Cooperative Bank, Financial
Bank,Federal Society or Apex Society and shall not hold his office as
such if the society is or gets into default for a period exceeding twelve
months in respect of loan or loans taken by it from such Co-operative
Bank, Financial Bank, Federal Society or Apex Society or payment
due for contribution and subscription of Rajya Sahakari Sangh and
Zila Sahakari Sangh and of dispensing with government liabilities."

10. The order of reference made by the learned Single Judge proceeds on the
assumption of conflict between two Division Bench judgments of this Court in
Brij Kumar Chanpuriya (supra) and Anter Singh & others (supra). That is the
basis on which the first question is formed. Therefore, first of all, what is to be
seen is whether these two judgments have actually rendered conflicting opinion
with regard to necessity of the adherence to the principles of natural justice before
discontinuing or removing an elected Director or declaring his/her seat as vacant.
The Division Bench in Brij Kumar Chanpuriya (supra), decided earlier in point of
time, vide order dated 15.5.2017, categorically held that "an elected Director
cannot be declared to vacate his office by virtue of deemed provisions without
giving any opportunity of hearing. It is the basic principle of natural justice that
nobody should be condemned without granting opportunity of hearing." The
Division Bench in this judgment on analyzing Sections 48-AA and 50-A of the
Act of 1960 also noted that in Rajiv Kumar Jain Vs. Elected Representative,
Veerendra Narain Mishra and others 2012(2) MPHT 352, the challenge was
made to the judgment of the Cooperative Tribunal and its order rejecting the
application of the petitioner for his impleadment to contest the appeal. The issue
in that case was with regard to election of the member of the Board of Directors of
the Cooperative Bank as representative from Primary Agriculture Credit Society,
Ramnagar, Tehsil Chanderi, District Ashoknagar. The petitioner and other
members of the Board of Directors resigned from their post alleging some
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illegalities. The petitioner submitted a complaint against the respondent No.1 (in
that case) to the Cooperative Bank and alleged that the respondent No. 1 was not
eligible to continue as a member of the Board of Directors as his parent Society
had become defaulter of the Bank and a show cause notice was issued to the
respondent No.l. Thus, admittedly, in that case, a show cause notice dated
12.1.2011 was issued to the respondent No.l as to why he should not be
disqualified to continue as Director of the respondent No.3 Bank on account of the
fact that the Society of which he has been elected as a representative, had become
defaulter of the Bank. The respondent No.1 did not file reply to the show cause
notice before the Joint Registrar. The Joint Registrar in exercise of powers
conferred by Section 50-A(2) of the Act of 1960 read with Rule 45 of the Rules of
1962 disqualified the respondent No.1 to continue as Director of the Bank and
declared his seat vacant. It was against that order that an appeal was preferred
before the Cooperative Tribunal. The petitioner in the aforementioned writ
petition had filed an application before the Tribunal for his impleadment in the
appeal. However, his application was rejected and thereafter, the Tribunal vide
order dated 1.11.2011 set aside the order passed by the Joint Registrar. In those
facts, this Court in Rajiv Kumar's case (supra), relying on the earlier judgment in
Basant Kumar (supra), in Paras 13 and 14 ofthe report held as under:-

"13. Section 50-A of the Act of 1960 prescribes disqualification for
being candidate or voter for election to Board of Director or
representative or delegate of society. Proviso to section 50-A(2)
prescribes that a person elected to an office of a co-operative bank
from a society shall cease to hold such office, if such society commits
default for any loan or advance for a period exceeding three months,
and the Registrar shall declare his seat vacant. The relevant provisions
are as under:

"(2) A person elected to an office of a society shall cease to hold such
office, if he is in default for a period exceeding 12 months to the
society or any other society for any loan or advance taken by him, and
the Registrar shall declare his seat vacant:

Provided that a person elected to an office of co-operative bank
from a society other than co-operative credit structure, shall cease to
hold such office, if such society commits default for any loan or
advance or for a period exceeding three months, and the Registrar
shall declare his seat vacant."

14. From the aforesaid proviso to section 50-A(2) of the Act of 1960,
itis clear that a person elected to an office of a Co-operative bank from
a society shall cease to hold such office, if such society commits
default. Admittedly, in the present case, the society, from which the
respondent No.l had been elected as representative of the co-
operative bank and thereafter he was elected as Board of Director of
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the Bank, became defaulter. In such circumstances, the Joint Registrar
has rightly declared his seat vacant. The Division Bench in the case of
Basant Kumar Vs. Assistant Registrar, Co-operative Societies,
Jabalpur and other, 1969 MPLJ 683=1969 JLJ 1016 has held as under
in regard to disqualification to hold a post in a society when a society
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disqualified to represent the other society:

"It was then contended that disqualification for a delegate
of representative are all provided in Rule 45 and unless it
can be said that the delegate or representative of the
member society in the Committee of another society has
himself incurred the disqualification under Rule 45, the
delegate or the representative does not loss his seat in the
Committee. There is no substance in this contention. A
society to be amember in the Committee of management
ofanother society mustnot suffer from the disqualifications
mentioned in Rule 44. As a society can only function in
the committee of management through some
individual, the society must elect one of its members as
its delegate. But Rule 45 provides that the delegate or
representative so elected should also not suffer from
any of the disqualifications mentioned in Rule 44.
Thus, the requirements of the Rules are two fold. The
member society must not suffer from any disqualifications
mentioned in Rule 44 and the delegate elected by it to
represent it should also not suffer from any of the
disqualifications. The delegate however, has no
independent existence. He only represent the society
which is the real member in the committee and if the
society ceases to be a member of the committee because
of a disqualification incurred by it, the delegate will
automatically ceased to be delegate although he may not
have himself incurred any disqualification under Rule
45.”!

865

But the argument that the principles of natural justice was not followed as
no notice was issued by the Joint Registrar to the Cooperative Society and the
respondent No.3, was categorically negatived by this Court in para 18 of the
judgment observing that not only notice was issued by the Joint Registrar to the
respondent No.3 himself but the matter was listed by the Joint Registrar on four
consecutive dates and no one had appeared on behalf of the Bank/the Society. The
Court therefore concluded that sufficient opportunity was given to them and on
that basis reversed the order of the Tribunal.

11. Another Division Bench judgment in question is that of Anter Singh and
others (supra). In that case, a writ petition was filed by Anter Singh and others,
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being aggrieved by the order dated 21.2.2019 passed by the Joint Registrar,
Cooperative Societies under Section 50-A(2) of the Act of 1960, whereby they
were declared ineligible to hold the post of Director of Indore Premiere
Cooperative Bank Limited, Indore, on the ground that primary society of which
they (appellants in that case) were elected as representative/delegate, had
committed default for more than 12 months and in their place appointed an
administrator under Section 53(12) of the Act of 1960. In appeal, the Division
Bench merely affirmed the judgment of the Single Bench. What is significant to
notice in regard to applicability of principles of natural justice, with which we are
concerned in the present case, is that the learned Single Bench relying on the
earlier Single Bench judgment in District Co-operative Agricultural and Rural
Development Bank Vs. State of M.P. & others 2015 RN 135, the Courtinpara 11 of
the report held as under:-

"So far as the applicability of principle of natural justice is
concerned, the petitioners themselves have admitted in para 5.7 of the
writ petition that the Societies have committed the default...."

It was further observed by the Single Bench in Anter Singh (supra) that "in
the case of District Co-operative Agricultural and Rural Development Bank, this
Court entertained the writ petition filed by the District Co-operative Bank itself,
not by individual Directors challenging the order of supersession. The writ Court
distinguished the order passed by the Division Bench in case of Rajiv Kumar
(supra) only on the ground that the petitioners have disputed that they are not
defaulters and did not suffer any disqualification." Moreover, in Anter Singh
(supra), the writ petition was dismissed by the learned Single Bench of this Court
on recording satisfaction that there are no disputed questions of fact. The
petitioners have suffered removal from the post of Directors as a consequential
action because their society has been declared defaulter. The Single Bench in that
regard recorded the following finding:-

"In this case, there is no disputed question of facts. The petitioners
have suffered removal from the post of directors as a consequential
action because their society has been declared defaulter, which is a
requirement of law, therefore, in view of the law laid down in the case
of Dharampal Satyapal Limited (supra) whether opportunity of
hearing will serve the purpose or not, this has to be considered by the
Court whether any prejudice is going to be caused against him if any
action is taken. In view of above discussion, it is for the society to
challenge the order of Joint Registrar and if the society succeeds and a
tag of defaulter is removed, then only the petitioners are entitled for
any relief."

12. The above Single Bench judgment dated 26.3.2019 passed in Writ
Petition N0.5033/2019- Anter Singh and others Vs. State of M.P. and others was
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upheld by the Division Bench in Writ Appeal No.551/2019 vide judgment dated
17.5.2019 which also took note of the fact that the writ petitioners in Anter Singh
and others (supra) themselves admitted in para 5.7 of the writ petition that the
Societies have committed default, which was also the position in Rajiv Kumar
Jain's case (supra) wherein there was no dispute that the petitioners suffered
removal from the post of members of the Board of Directors as a consequence of
their Society being declared as defaulter. In those facts, it was held by the Division
Bench as under:-

"15. Even otherwise in the present case it is not in dispute that
society had committed default therefore by virtue of proviso to
Section 50-A(2) the member elected from the society had 'ceases to
hold such office' on committing default by the society hence they
cannot find fault in the effect of operation of provision on the ground
of non compliance of principles of natural justice, as in such a case
giving an opportunity of hearing is nothing more then a mere
formality."

13. Having referred to the Supreme Court judgment in Dharampal Satyapal
Limited (supra), the Division Bench in Anter Singh and others (supra) observed
that the principles of natural justice are very flexible and they cannot be applied in
a straitjacket formula and there may be situation wherein for some reason it is felt
that a fair hearing 'would make no difference'- meaning that a hearing would not
change the ultimate conclusion reached by the decision maker, then no legal duty
to supply a hearing arises. The Division Bench then relying on the judgment of the
Supreme Court in Maharaja Jiwajirao Education Society Vs. State of M.P. and
others 2006 (4) MPLJ 403, further held that "question of violation of natural
justice" has to be judged on the principle of prejudice caused. But then in para 15
of the judgment, the Division Bench also held that it is not in dispute that society
had committed default, therefore, by virtue of proviso to Section 50-A(2), the
member elected from the Society 'ceases to hold such office' on committing
default by the Society. Obviously, the observations made in Anter Singh and
others (supra) in para 13 and 14 were obiter and not the ratio of the judgment
because it was clearly noted both by the Single Bench and the Division Bench in
Anter Singh and others (supra) that the petitioners in para 5.7 of the writ petition
themselves admitted that their Society had committed default.

14. Analysis of the two Division Bench judgments which formed the basis of
reference thus clearly shows that insofar as the first question referred for answer
by the learned Single Judge is concerned, there is no apparent conflict between the
Division Bench judgment in Brij Kumar Chanpuriya (supra) and another
Division Bench judgment in Anter Singh and others (supra). Infact, none of these
judgments has questioned correctness of Rajiv Kumar Jain (supra).
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15. Question No.l is answered accordingly. Even then, we shall for the
purpose of giving quietus to the matter proceed to examine and answer the other
two questions.

16.  Adverting now to the second question referred to us whether the
provisions of Section 48-AA and Section 50-A of the Act of 1960 operates in a
different sphere i.e. pre and post election of the Director, we must begin observing
that mere fact that the legislature in Section 48-AA of the Act of 1960 having
specifically provided for giving reasonable opportunity of hearing to the
members, who are sought to be disqualified from the office, has not done so in the
proviso to section 50-A(2), would not mean that the legislature expressly intended
to exclude the applicability of principles of natural justice.

17.  Section 48-AA of the Act of 1960 provides that no person shall be eligible
for election as a member of the Board of Directors of a Society, and shall cease to
hold his office as such, if he suffers from such disqualification specified in this Act
or the rules made thereunder and no Society shall elect any member as its
representative to the Board of Directors of any other Society or to represent the
Society in other Society, if he suffers from such disqualification as may be
specified in this Act or the rules made thereunder. This provision shall apply in
both situations i.e. at the time of election (i.e. pre-election stage) or if any person is
disqualified after election (i.e. post-election stage). Sub-section (1) of section
50-A which provides that no person shall be qualified to be a candidate for
election as member of the Board of Directors, representative or delegate of the
Society if he is in default for a period exceeding 12 months to the Society or any
other Society for any loan or advance taken by him, shall apply at the stage of
election. However, the proviso to sub-section (2) of Section 50-A would apply to
post-election stage wherein a person holding office of the Director of the
Cooperative Bank on account of the default of his parent Society for a period
exceeding 12 months, is sought to be unseated. This is because the proviso to
sub-section (2) of section 50-A stipulates that an elected person shall cease to hold
the office, if such Society commits default for any loan or advance, for a period
exceeding twelve months. But sub-section (3) of Section 50-A, which envisages a
situation where representative/delegate of the Society is debarred from voting, if
he is in default for a period exceeding 12 months to the Society or any other Society
for any loan or advance taken by him, is however applicable to pre-election stage.

18.  Inview of above discussion, it must be held that the aim of principles of
natural justice is not only to secure justice but also to prevent miscarriage of
justice. The observance of such principles of natural justice checks arbitrary
exercise of power by the State and its functionaries. Unless a statutory provision,
either specifically or by necessary implication, excludes the application of
principles of natural justice, the requirement of providing reasonable opportunity
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of hearing before an order having civil consequence is passed against someone,
has to be read into the provisions of a statute, be it an administrative or quasi-
judicial order. Law is well settled that if a statute is silent and statutory provision
does not specifically provide giving opportunity of hearing, there could be
nothing wrong in spelling out therein the need to hear the parties whose interest is
likely to be affected by the order that may be passed, and making it a requirement
to follow a fair procedure before taking a decision, unless the statute provides
otherwise. It is trite that silence of the statutory provision with regard to the
principles of natural justice is also taken in support of its compliance, if the person
is likely to be adversely affected by an order passed under such provision. Even if,
therefore, unlike Section 48- AA, Section 50-A of the Act of 1960 does not
specifically envisage for giving reasonable opportunity of being heard to the
person, who is sought to be disqualified, to continue as member of the Board of
Directors, adherence to principles of natural justice must be read into the statue
(sic: statute) as there is no clear mandate to the contrary. Analytical examination
of both Section 48-A A and Section 50-A of the Act of 1960 would thus show that
these two provisions operate in different spheres and stage of their applicability
would depend upon fact situation of a given case. The second question is
answered accordingly.

19. Coming now to the third question that whether Section 50-A of the Act of
1960 is a deeming provision for holding a Director of a Society as disqualified, an
opportunity of hearing is still required to be given, we should at the outset deal
with the argument that if it is not disputed that the parent society, of which the
petitioners are representatives and in that capacity, elected as members of the
Board of Director, is in default, providing opportunity of hearing to them would
be an useless formality, cannot be countenanced for the reasons to be stated
presently. It needs no emphasis to state that question that the Society is in default
for consecutive period of 12 months in term of Rule 45(3) of the Rules of 1962 is
essentially a question of fact. Therefore, the scope of the opportunity of hearing to
be given to such representative/delegate of the Society, who is sought to be
unseated from the office of member of the Board of Director, would be to call
upon him to prove to the contrary that the Society in question is not actually in
default. There may be variety of situations like the Society having paid its dues but
relevant entries are not made in the account books of the concerned Cooperative
Bank or there may be mismatch in the record maintained by them or there can be a
possibility of negligent or even deliberate omission in the record by the
officials/accountants of a given Society. In such a scenario, a limited opportunity
would be required to be given to the affected persons, which need not be elaborate.
The notice to the petitioners/representatives/delegates of the parent Society may
only briefly contain the factum that the society is in default for consecutive 12
months, giving opportunity to them to prove otherwise and show that the Society
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is not actually in default and has already cleared its dues. Howsoever limited may
be the scope of opportunity of hearing but it cannot be held that the principles of
natural justice at this stage should be given a complete go by because
discontinuation/removal of representative/delegate of the parent Society or
declaring his/her seat of the office of the Member of the Board of Directors
vacant, would certainly have civil consequences for him. What would be "civil
consequence" has been deliberated in Mohinder Singh Gill & Anr. Vs. The Chief
Election Commissioner, New Delhi & others (1978) 1 SCC 405, by his Lordship
Krishna Iyer J. in his inimitable style, observed while speaking for the majority
thus:-

"66" ........ Civil Consequences' undoubtedly cover infraction of not
merely property or personal rights but of civil liberties, material
deprivations and non-pecuniary damages. In its comprehensive
connotation, everything that affects a citizen in his civil life inflicts
acivil consequence."

(emphasis supplied)

20.  The Supreme Court in Sahara India (Firm), Lucknow Vs. Commissioner
of Income Tax and another (2008) 14 SCC 151 relying on its earlier judgment in
State of Orissa Vs. Dr.(Miss) Binapani Dei & others AIR 1967 SC 1269, held that
the distinction between quasi-judicial and administrative orders was perceptively
mitigated and even an administrative order or decision in matters involving civil
consequences, has to be made in consonance with the principles of natural justice.
Since then the concept of natural justice has made great strides and is invariably
read into administrative actions involving civil consequences, unless the statute,
conferring power, excludes its application by express language. The Supreme
Court in Canara Bank Vs. V.K.Awasthy (2005) 6 SCC 321 extensively discussed
the concept, scope, history of development and significance of principles of
natural justice and observed that the principles of natural justice are those rules
which have been laid down by the Courts as being the minimum protection of the
rights of the individual against the arbitrary procedure that may be adopted by a
judicial, quasi- judicial and administrative authority while making an order
affecting those rights. In para 14, the Supreme Court has held as under:-

“14. Concept of natural justice has undergone a great deal of change in
recent years. Rules of natural justice are not rules embodied always
expressly in a statute or in rules framed thereunder. They may be implied
from the nature of the duty to be performed under a statute. What
particular rule of natural justice should be implied and what its context
should be in a given case must depend to a great extent on the fact and
circumstances of that case, the frame- work of the statute under which
the enquiry is held. The old distinction between a judicial act and an
administrative act has withered away. Even an administrative order
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which involves civil consequences must be consistent with the rules of
natural justice. Expression 'civil consequences' encompasses infraction
of not merely property or personal rights but of civil liberties, material
deprivations and non- pecuniary damages. In its wide umbrella comes
everything that affects a citizen in his civil life.

21. The Constitution Bench of the Supreme Court in Olga Tellis Vs. Bombay
Municipal Corporation (1985) 3 SCC 545 while interpreting Section 314 of the
Bombay Municipal Corporation Act, 1888, which confers discretion on the
Municipal Commissioner to get any encroachment removed, with or without
notice, observed as follows:

"45. It must further be presumed that, while vesting in the
Commissioner the power to act without notice, the Legislature
intended that the power should be exercised sparingly and in cases
of urgency which brook no delay. In all other cases, no departure
from the audi alteram partem rule (‘"Hear the other side') could be
presumed to have been intended. Section 314 is so designed as to
exclude the principles of natural justice by way of exemption and
not as a general rule. There are situations which demand the
exclusion of the rules of natural justice by reason of diverse factors
like time, place the apprehended danger and so on. The ordinary rule
which regulates all procedure is that persons who are likely to be
affected by the proposed action must be afforded an opportunity of
being heard as to why that action should not be taken. The hearing
may be given individually or collectively, depending upon the facts
of each situation. A departure from this fundamental rule of natural
justice may be presumed to have been intended by the Legislature
only in circumstances which warrant it. Such circumstances must be
shown to exist, when so required, the burden being upon those who
affirm their existence.

22. Subsequently, the Supreme Court in C.B.Gautam Vs. Union of India
(1993) 1 SCC 78 while dealing with the question as to whether in the absence of a
provision for giving the concerned parties an opportunity of being heard before an
order is passed invoking section 269-UD of the Income Tax Act, for peremptory
purchase of immovable property by the Central Government, an opportunity of
hearing is required to be given or not, held as under:-

300 Although Chapter XX-C does not contain any
express provision for the affected parties being given an opportunity
to be heard before an order for purchase is made under Section 269-
UD, not to read the requirement of such an opportunity would be to
give too literal and strict an interpretation to the provisions of
Chapter XX-C and in the words of Judge Learned Hand of the
United States of America "to make a fortress out of the dictionary."
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Again, there is no express provision in Chapter XX-C barring the
giving of a show cause notice or reasonable opportunity to show
cause nor is there anything in the language of Chapter XX-C which
could lead to such an implication. The observance of principles of
natural justice is the pragmatic requirement of fair play in action. In
our view, therefore, the requirement of an opportunity to show cause
being given before an order for purchase by the Central Government
is made by an appropriate authority under Section 269-UD must be
read into the provisions of Chapter XX-C. There is nothing in the
language of Section 269- UD or any other provision in the said
Chapter which would negate such an opportunity being given.
Moreover, if such a requirement were not read into the provisions of
the said Chapter, they would be seriously open to challenge on the
ground of violations of the provisions of Article 14 on the ground of
non-compliance with principles of natural justice. The provision
that when an order for purchase is made under Section 269- UD-
reasons must be recorded in writing is no substitute for a provision
requiring a reasonable opportunity of being heard before such an
order is made."

23.  The Supreme Court in Rajesh Kumar and others Vs. Dy. CIT and others
(2007) 2 SCC181 was dealing with the question that if the Assessing Officer
directing special audit as under Section 142(2A) of the Income Tax Act by
formulating the opinion, even if with the previous approval of the Chief
Commissioner to audit of the account, was required to afford an opportunity of
hearing to the assessee, relying on many previous judgments including one of
Dr.(Miss) Binapani Dei (supra), in paras 60 and 61 of the report held as under:-

"60. Whereas the order of assessment can be the subject-matter of an
appeal, a direction issued under Section 142(2-A) of the Actis not. No
internal remedy is prescribed. Judicial review cannot be said to be an
appropriate remedy in this behalf. The appellate power under the Act
does not contain any provision like Section 105 of the Code of Civil
Procedure. The power of judicial review is limited. It is discretionary.
The Court may not interfere with a statutory power. (See for example
Jhunjhunwala Vanaspati Ltd. V. CIT (2004) 266 ITR 657 (All), see,
however, U.P. State Handloom Corpn. Ltd. V. CIT (1988) 171 ITR
640 (All).

61. The hearing given, however, need not be elaborate. The notice
issued may only contain briefly the issues which the assessing officer
thinks to be necessary. The reasons assigned therefor need not be
detailed ones. But, that would not mean that the principles of justice
are not required to be complied with. Only because certain
consequences would ensue if the principles of natural justice are
required to be complied with, the same by itself would not mean that
the court would not insist on complying with the fundamental
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principles of law. If the principles of natural justice are to be excluded,
Parliament could have said so expressly. The hearing given is only in
terms of Section 142(3) which is limited only to the findings of the
special auditor. The order of assessment would be based upon the
findings of the special auditor subject of course to its acceptance by
the assessing officer. Even at that stage the assessee cannot put
forward a case that power under Section 142(2-A) of the Act had
wrongly been exercised and he has unnecessarily been saddled with a
heavy expenditure. An appeal against the order of assessment, as
noticed hereinbefore, would not serve any real purpose as the
Appellate Authority would not go into such a question since the
direction issued under Section 142(2-A) of the Act is not an appellate
order."

24. In Supreme Court judgment of Swadeshi Cotton Mills Vs. Union of
India (1981) 1 SCC 664, His Lordship Chinnappa Reddy, J. in his dissenting
judgment, summarized the legal position in the following terms:-

"106. The principles of natural justice have taken deep root in the
judicial conscience of our people, nurtured by Binapani (supra),
Kraipak (A.K.Kraipak V Union of India [(1969) 2 SCC 262],
Mohinder Singh Gill [(1978) 1 SCC 405], Maneka Gandhi [Maneka
Gandhi v. Union of India (1978) 1 SCC 248]. They are now
considered so fundamental as to be 'implicit in the concept of ordered
liberty' and, therefore, implicit in every decision-making function,
call it judicial, quasi-judicial or administrative. Where authority
functions under a statute and the statute provides for the observance of
the principles of natural justice in a particular manner, natural justice
will have to be observed in that manner and in no other. No wider right
than that provided by statute can be claimed nor can the right be
narrowed. Where the statute is silent about the observance of the
principles of natural justice, such statutory silence is taken to imply
compliance with the principles of natural justice. The implication of
natural justice being presumptive it may be excluded by express
words of statute or by necessary intendment. Where the conflict is
between the public interest and the private interest, the presumption
must necessarily be weak and may, therefore, be readily displaced."

25. In State of Orissa Vs. Dr. (Miss) Binapani Dei and others (supra), the
Supreme Court while holding that even administrative order which involves
civil consequence has to be passed in consonance with the principles of natural
justice, observed as under:-

"12. It is true that some preliminary enquiry was made by
Dr. S.Mitra. But the report of that Enquiry Officer was never
disclosed to the first respondent. Thereafter the first respondent was
required to show cause why April 16, 1907, should not be accepted
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as the date of birth and without recording any evidence the order was
passed. We think that such an enquiry and decision were contrary to
the basic concept of justice and cannot have any value. It is true that
the order is administrative in character, but even an administrative
order which involves civil consequences, as already stated, must be
made consistently with the rules of natural justice after informing
the first respondent of the case of the State, the evidence in support
thereof and after giving an opportunity to the first respondent of
being heard and meeting or explaining the evidence. No such steps
were admittedly taken, the High Court was in our judgment, right in
setting aside the order of the State."

26. Reiterating the law laid down in Dr.(Miss) Binapani's case (supra), the
Constitution Bench of the Supreme Court in A. K. Kraipak and others Vs. Union of
India and others (1969) 2 SCC 262 held as under:-

"13. The dividing line between an administrative power and
a quasi judicial power is quite thin and is being gradually
obliterated. For determining whether a power is an administrative
power or a quasi- judicial power one has to look to the nature of the
power conferred, the person or persons on whom it is conferred, the
framework of the law conferring that power, the consequences
ensuing from the exercise of that power and the manner in which
that power is expected to be exercised. Under our Constitution the
rule of law pervades over the entire field of administration. Every
organ of the State under our Constitution is regulated and controlled
by the rule of law. In a welfare State like ours it is inevitable that the
jurisdiction of the administrative bodies is increasing at a rapid rate. The
concept of rule of law would lose its vitality if the instrumentalities of
the State are not charged with the duty of discharging their functions in
a fair and just manner. The requirement of acting judicially in essence
is nothing but a requirement to act justly and fairly and not arbitrarily
or capriciously. The procedures which are considered inherent in the
exercise of a judicial power are merely those which facilitate if no
ensure ajustand fair decision......"

27.  Judgment cited by the learned Additional Advocate General in State of
Punjab Vs. Tehal Singh & others (supra) has no application to the facts of the
present case because in that case, the question was whether the State Government
was required to provide opportunity of hearing to the affected persons while
issuing notice regarding establishment of Gram Sabha areas and constitution of
Gram Sabhas. It was held that power of the State Government under Section 3 and
4 of the Punjab Panchayati Raj Act, 1994, is legislative in character and the
principles of natural justice need not be observed by the State Government in the
absence of clear provisions stipulating such observance. The impugned order in
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the present case cannot be described legislative in character and therefore,
aforesaid judgment does not in any manner help the case of the respondent/State.

28. On the question of applicability of principles of natural justice for
declaring the office of the elected Director in the capacity of delegate of the
different societies, we agree with the view expressed by this Court in Registered
District Co-operative Agricultural (supra) in para 14, which reads as under:-

"14. If in the light of aforesaid principle, Sections 48-AA and 50-A are
examined, it will be clear that Section 50-A only provides that if a person
elected to an office of a society is in default of payment of loan or
advance for more than twelve months to the society, he shall cease to
hold such office. The Registrar is empowered under sub-section (2) of
section 50-A to declare his post vacant. However, no methodology is
prescribed in section 50-A. In other words, section 50-A is silent
regarding the applicability of principle of natural justice. This point need
not detain this Court for a longer time. This is settled in law that "Even if
a statute is silent and there are no positive words in the Act or the Rules
made thereunder, there could be nothing wrong in spelling out the need
to hear the parties and interest are likely to be affected by the orders that
may be passed, and making it a requirement to follow a fair procedure
before taking a decision, unless the statute provides otherwise. The
principles of natural justice must be read into unoccupied interstices of
the statue, unless there is a clear mandate to the contrary. Where the
statute is silent about the observance of the principles of natural justice,
such statutory silence is taken to imply compliance with the principles of
natural justice where substantial rights of parties are considerably
affected. The application of natural justice becomes presumptive, unless
found excluded by express words to statute or necessary intendment. Its
aim is to secure justice or to prevent miscarriage of justice. Principles of
natural justice do not supplant the law, but supplement it." [See,
Swadeshi Cotton Mills vs. Union of India (1981) 1 SCC 664]. This view
is consistently followed by the Courts. In (1994) 4 SCC 328 (Dr. Umrao
Singh Chaudhary vs. State of MP), the Apex Court took the same view.
In the light of this legal position, in my opinion, the principles of natural
justice are implicit and are required to be read into Section 50-A of the
Act. Section 48-AA also deals with the same subject matter, which
relates with disqualification of membership of Board of Directors and
representatives of the candidates. Undoubtedly, Section 48-AA was
inserted later on. Section 48-AA (1) makes it clear that the Legislature
intended to provide reasonable opportunity of hearing to the person
concerned. This section makes it clear that if a member suffers from any
of disqualifications specified in the Act or Rules, it is the duty of the
Board of Directors of the society to disqualify such member. However,
proviso makes it clear that this can be done after giving him a reasonable
opportunity of being heard. If the society fails to take action within two
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months, the power is vested with the Registrar to disqualify such
member by passing an order in writing after giving him reasonable
opportunity of being heard. Thus, the principles of natural justice are
embodied in Section48-AA."

29. In Bhawani Vipanan Sahkari Sanstha (supra), the Division Bench of
Gwalior Bench approvingly quoting the aforesaid observations from Registered
District Co-operative Agricultural (supra) categorically held as under:-

"5. In view of above, it is evident that before taking any
action in Sec.50-A, the principles of natural justice
(audi alteram partem) are required to be followed."

30. Here we note with approval the views expressed by this Court in
Registered District Co-operative Agricultural (supra) while repelling the
argument that since Section 48-AA of the Act of 1960 was inserted in the Act
later in point of time on 4.1.2010 whereas Section 50-A was inserted by way
of the amendment in the Act with effect from 13.12.2007, therefore, Section
48-AA being a later provision, dealing with the same aspect as contained in
Section 50-A, should be treated to have been impliedly repealed. This would
be evident from the following excerpts of the judgment:-

"13. It is argued by the petitioners that section 48-AA is a later
provision dealing with the same aspect and, therefore, earlier
provision (Section 50-A) must be treated as impliedly repealed. This
is settled in law that there is a presumption against a repeal by
implication and the reason of this rule is based on the theory that the
Legislature while enacting a provision has complete knowledge of
existing provision on the same subject matter, and therefore, when it
does not provide a repealing provision, it gives out an intention not to
repeal the existing legislation. [See, AIR 1963 SC 1561 (Municipal
Council, Palaivs. P.J.Joseph) and (2003) 7 SCC 389 (State of MP vs.
Kedia Leather and Liquor Ltd.)]. This presumption can be rebutted
and repeal can be inferred by necessary implication when the later
provision is so inconsistent with or repugnant to the earlier provision
that "two cannot stand together". [See, AIR 1963 SC 1561 (Municipal
Council, Palai vs. PJ.Joseph) and (1997) 1 SCC 450 (Cantonment
Board, Mhow vs. M.P.State Road Transport Corporation). Justice
G.P.Singh in Principles of Statutory Interpretation (12th Edition),
page 681, opined as under :-

'The general principle that there is a strong presumption
against implied repeal recently came up for consideration
before the High Court of Australia in Shergold Vs. Tanner
reportedin (2002) 76 ALJR 808. In a joint judgment the court
GLEESON, C.J. McHUGH, GUMMOW, KIRBY and Hayane
JJ.) quoted with approval the following observations of
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GAUDRON J. in Saraswati Vs. the Queen reported in (1991)
172 CLRI "it is a basic rule of construction that in the
absence of express words, an earlier statutory provision is not
repealed, altered or derogated from by a later provision
unless an intention to that effect is necessarily to be implied.
There must be very strong grounds to support that
implication, for there is a general presumption that the
legislature _intended that both provisions should operate
and that, to the extent that they would otherwise overlap,

ron

one should be read as subject to the other’.

(Emphasis Supplied)

31. The Division Bench in Brij Kumar Chanpuriya (supra) has relied on
the earlier Division Bench judgment of this Court in Rajiv Kumar Jain
(supra) to hold that the office of the elected Director cannot be declared
vacant by virtue of deemed provision in proviso to sub-section (2) of Section
50-A of the Act of 1960 without giving opportunity of hearing. This would be
evident from following excerpt of Brij Kumar Chanpuriya (supra):

"That apart, an elected Director cannot be declared to vacate his office
by virtue of deemed provisions without giving any opportunity of
hearing. It is against the basic principles of natural justice that nobody
should be condemned without granting opportunity of hearing"

32.  Question No.3 as to whether Section 50-A of the Act of 1960 is a deeming
provision for holding Director of the Society as disqualified or an opportunity of
hearing is still required to be given as held by this Court in Brij Kumar
Chanpuriya (supra) is thus answered in the terms that there cannot be an
automatic removal/disqualification of a Director or member of Board of
Directors. Since, Section 50-A of the Act of 1960 cannot be held to be a deemed
provision, there cannot be deemed vacation of his seat in the office of the Board of
Directors. The competent authority after due application of mind would in any
case be required to give opportunity of hearing to the member of the Board of
Directors, apply its mind and then pass a specific order for removing/unseating
him from such office. The question No.3 is accordingly answered.

In view of our answers to all the questions referred, let the matters be now
placed before the regular Bench in accordance with the Roster for final disposal.

Order accordingly
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I.L.R. [2021] M.P. 878 (DB)
WRIT PETITION
Before Mr. Justice Sujoy Paul & Mr. Justice Shailendra Shukla
WP No. 16878/2020 (Indore) decided on 22 February, 2021

KRSNAADIAGNOSTICSPVT.LTD. ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Constitution — Article 226 — Scrapping of Tender — Held —
Introduction of revised tender clauses by R-2 which are in variance with
existing tender clause issued by R-3 has made the entire process vulnerable —
Decision to scrap the entire tender/contract cannot be said to be arbitrary,
unreasonable or against public interest — Petition dismissed. (Paras 25 to29)

@. wiaEerT — s/qe8T 226 — fAfdar @ & — AfufEiRa —
gaeff ». 2 gr1 yfda fifder @Sl &1 ydw, < & el . 3
g1 oY faemm fAfder @s 9 fr=rar wad €, 3 Syt ufsear &) wrer a1 faan
2 — |yof ffaer /wfder & @ o+ & fafreaa &1 g=9rn, syfaaygad sierar
s fed @ fawg 121 $1 o Gadl 2 — TFAST TR |

B. Constitution — Article 226 — Tender — Judicial Review — Scope &
Jurisdiction — Held — In Contractual matter, judicial review is permissible on
aspect of arbitrariness, unreasonableness and on the touchstone of Wednesbury
principle — Public interest is also essential element to be looked into while
exercising power of judicial review. (Para 28)

@ WlaEnT — 3@ s 226 — fAfder — <& yafdealaT — «fta a
siferpiRar — sififetRa — dfacrare ama A, 7MuE, sRfaayaadr & usq
TR dAT dsTaE) Rigid @) $aId ) =afis gafdare srgaa @ — dfs fRa
oI TaeAd d@ @ o9 R =fie gafdarea & wfda &1 93T sxd 993 faar
o ST =nfag |

C. Constitution — Article 226 — Tender Clauses — Judicial Review —
Scope—Held — Although clause 17 provides that no reasons are required to be
given for invoking the said clause, it does not mean that without any reason or
justifiable reasons, powers under clause 17 can be invoked — Clause 17 does
notinsulate the process and impugned order from judicial review. (Para20)

T e — sg=@T 226 — AT @ — =% yAldaladT —
ifer — sffEiRa — Jeaf s 17 I8 Sueft@ axar @ & @A s a1
AT o B BIS DRI I BT ATITAGAT T3] 8, FUST I8 37k 78 2 & fa=
forell BIROT AT RATIHITT HRON &, s 17 & Acia AfFaal &1 sraeq forar &
hdl & — Ws 17, Ufhar g e fia sneer &1 =nfis yafdarea 4 yous 81
HdT |



LL.R.[2021]M.P. Krsnaa Diagnostics Pvt. Ltd. Vs. State of M.P. (DB) 879

D. Tender — Alterations of Conditions — Competent Authority —
Held — If NIT issued by R-3, its conditions can be altered by R-3 only —
Consultancy Agency (R-2) was neither justified nor competent in revising
tender clauses. (Para26)

24 fafaer — wral’ &1 gRadT — werw gifdrardt — afafaeiRa — afe
gaft &. 3 g1 fAfa<r smizer Y (Ta.ens L) o &1 18 2, af Suat e
dad gl $. 3 g1 & yRafdfa & o godl & — FaEs™) T (9.5, 2)
ffaer @l & gaiféia &= A 9 af =raifaa off, 7 € aa off |

Cases referred :

(2001)2 SCC 451, (1979) 3 SCC 489, (1993) 1 SCC 71, (1993) 1 SCC 445,
(1999) 1 SCC 492, (2011) 5 SCC 103, (2014) 3 SCC 760, (1994) 6 SCC 651,
(2015) 15 SCC 137, (1979) 1 SCC 489, (1997) 1 SCC 53, (2012) 5 SCC 443,
(2013) 5 SCC 252, (1993) 1 SCC 44, (2005) 6 SCC 138, (2012) 8 SCC 216, (2016)
14 SCC 172, (2000) 2 SCC 617, (2007) 14 SCC 517, (2007) 8 SCC 1, (2014) 3
SCC493,(2014) 11 SCC 288.

Piyush Mathur with Manu Maheshwari, for the petitioner.
Vivek Dalal, A.A.G. with Kirti Patwardhan, P.L. for the respondent/State.
Prasanna Prasad, for the respondent No. 2.

ORDER

The Order of  the Court was  passed by

SuJOY PAUL, J. :- The petitioner, a private limited company registered under the
Companies Act, 1956 has filed this petition under Article 226 of the Constitution
to assail the letter dated 7/10/2020 (Annexure P/9) whereby it was intimated that
the tender is scrapped and the bank guarantees furnished by him were returned. It
is further prayed that respondents be directed to proceed further in the NIT and
execute the agreement with the petitioner by issuing letter of acceptance for
Cluster (II), (IIT) and (IV). By amending the petition, new NIT is also called in
question.

2. Draped in brevity, the admitted facts between the parties are that
respondent No.3 floated an NIT dated 10/12/2019 for setting up, operating,
managing and maintenance of computerized tomography - CT and MRI
diagonostic facility at six government medical colleges namely Datia, Khandwa,
Ratlam, Vidisha, Shahdol and Shivpuri with four more colleges namely Rewa,
Sagar, Indore and Jabalpur. The aforesaid 10 colleges were divided in four
different clusters. The NIT issued by the respondent No.3 (Director, Medical
Education) is Annexure P/3.

3. Respondent No.2 issued amendment dated 7/1/2020 in the aforesaid NIT
and amended last date of submission of bid closing date, time etc. Thereafter
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another amendment was issued by respondent No.2 on 20/1/2020 (Annexure P/4)
whereby last date of submission of online bid was changed and it was made clear
that "the bidder who quotes minimum percentage on prevailing CGHS list of
Bhopal Circle will be awarded the project".

4. The petitioner submitted the bid on 3/2/2020. The Committee appointed
by the department opened the technical bid of all the bidders and found petitioner's
bid as responsive and accordingly approved the same, through the e-portal. The
consequential message was conveyed to petitioner through an e-mail dated
10/5/2020 by stating that financial bid will be opened on 11" May, 2020. The
Committee later-on opened financial bids of petitioner and other bidders and after
due evaluation of technical and financial bid for all clusters, the petitioner came
out as offering minimum percentage (highest discount) on prevailing Bhopal
CGHS rates as per Clause 16 as amended, for Cluster I1, III and IV of the NIT. The
tender summary report for all clusters was prepared. The petitioner came out as
L-1 in Cluster II, III and I'V. The petitioner placed reliance on tender summary
report (Annexure P/6) (collectively) of all clusters in support of his submission
that petitioner offered minimum discount to the respondents in accordance with
provisions of amended NIT.

5. The stand of petitioner is that he did not receive any letter of acceptance
and, therefore, after waiting for some time preferred representations dated
22/5/2020, 17/6/2020, 8/7/2020 for issuance of letter of acceptance which are
collectively marked as Annexure P/7. These letters were followed by yet another
representation dated 12/10/2020 (Annexure P/8).

6. Shri Piyush Mathur, learned Sr.Counsel assisted by Shri Manu Maheshwari,
learned counsel submits that impugned order dated 7/10/2020 (Annexure P/9)
issued by respondent No.2 came as a bolt from blue to the petitioner whereby it
was informed that tender has been scrapped and accordingly BGs are returned
herewith. Learned Sr.Counsel submits that the decision to scrap the NIT is wholly
arbitrary, unjust, unreasonable and unconstitutional. The decision runs contrary to
settled legal position. The principles of legitimate expectation were grossly
violated. The cancellation process of NIT is pregnant with serious procedural
improprieties. The decision to cancel the tender is against public interest which
should be paramount consideration in a matter of this nature. The reason of
cancellation spelled out in order dated 27/6/2020 (Annexure R-2/3) are bad in law.

7. To elaborate, learned Sr. Counsel for petitioner contends that if any bidder had
any doubt about the conditions of the original NIT, that stood clarified in view of
clarification No.2 (Annexure P/4) issued by respondent No.2. Clause 5 and 6 of
this clarification leaves no room for any doubt for anybody. In other words, bid
evaluation criteria is made explicitly clear which admits of no doubt. The bidders
knowing fully well about the conditions submitted their bid with eyes open and,
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therefore, it was no more open for an unsuccessful bidder to take a different stand
atalater point of time. To everybody's surprise, one bidder namely Sanya Hospital
and Diagnostics Pvt. Ltd preferred a representation to respondent No.3 on
12/5/2020 (Annexure R-2/2) and stated as under:-

"We would like to clarify that we have quoted for discount rate of CGHS
as given above, therefore, we would be charging as 100-28=72% of the
BGHS rates to the patient. We have inadvertently quoted for the above
discount rates only and therefore threat the final rate for patient, which is
100% minus the discount rate offered."

(emphasis supplied)

8. It is submitted that on the strength of this communication the DME issued
the letter dated 27/6/2020 and termed the process as irregular and decided to
decline the bids with further direction to proceed as per conditions of NIT and
Rules.

0. Further more, heavy reliance is placed on document dated 28" May, 2020
written by respondent No.2 to respondent No.3 wherein summary of price bids is
reproduced and it was made clear that the NIT was issued keeping into account
"emergency requirement of services". Since the services were "emergency" in
nature it goes without saying that an element of public interest was involved in the
NIT. The learned Sr.Counsel placed reliance on following portion of this
document:-

"The summary of the price bids as opened on 11.05.2020 are as below:-

S. | Cluster | Colleges Name of the | Percentage of CGHS | Ranking
No. Name bidders (M/s) | Rate quoted and remarks
Jabalpur | Vidisha
1 | Cluster-1 | Jabalpur, Sanya GIC 23 23 Clarification
Vidhisha Imaging Pvt. lettes received
Ltd from Sanya
Sanya Hospital GIC Imaging
and Diagnostics | 28 28 Pvt. Ltd and
Pvt. Ltd Elanya Land
ospital an
Krsnaa . .
Diagnostics 76.96 | 76.96 Evligﬁi’ggff‘st
Pvt. Ltd price bid
Add Annex opening is
Health Care 84.61 | 92.17 attached for
Pvt. Ltd reference.
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Indore | Khandwa |Ratlam
2 | Cluster-2 |Indore (Super [ Krsnaa Single bid
Specialty), | Diagnostics Pvt.| 76.96 76.96 |76.96 | (L1 for all
Khandwa, Ltd. colleges in
Ratlam Cluster 2)
Sagar| Datia | Shiv-
puri
3 | Cluster-3| Sagar, Datia, | Krsnaa 76.96| 76.96 |76.96 | Single bid
Shivpuri Diagnostics Pvt. (L1 for all
Ltd. colleges in
Cluster3)
Consortium of
(M/s Medion L2 for all
Diagnostics Ltd | 78.89| 211.11 |211.11| Colleges in
and M/s Faiguni Cluster 3
Niman Pvt. Ltd)
Rewa| Shahdol
4 | Cluster-4| Rewa (Super| Krsnaa 76.96| 76.96 Single bid
Speciality), | Diagnostics (L1 for all
Shahdol Pvt. Ltd. colleges in
Cluster-4)
HITES submission to DME:

For Cluster 1: (No. of price bids opened:4, No. of Bids received:4)

The bidder Sanyua GIC Imaging Pvt. Ltd. Post opening of price bids

have submitted a letter (encls) stating that they inadvertently mentioned
23% in the price bid and submitted that they had quoted the discount %
in the price bid instead of Percentage offered on CGHS rate. They have
also requested to consider their quote as 77% on CGHS rate.

Similarly, Sanya Hospital And Diagnostics Pvt. Ltd, post opening of
price bids have submitted a letter (ensl) stating that they inadvertently
mentioned 28% in the price bid and submitted that thy had quoted the
discount % in the price bid instead of Percentage offered on CGHS rate.
They have also requested to consider their quote as 72% on CGHS rate.

It is noted that these clarifications were received post price bid
opening and hence the same are submitted after considering % rate
quoted by other firms for perusal of competent authority.

Going by the rules of procurement, no post facto clarification
should be taken into cognizance subsequent to price bid opening. Going
by rules award can be given only at 23% of the CGHS rate list of Bhopal



LL.R.[2021]M.P. Krsnaa Diagnostics Pvt. Ltd. Vs. State of M.P. (DB) 883

circle. Since the bidders namely M/s Sanya GIS Imaging Pvt. Ltd and
M/s Sanya Hospital and Diagnostics Pvt. Ltd offer should be ignored
considering the mistake and subsequent revision in the offer. M/s Krsnaa
Diagnostics Pvt. [.td should be asked to offer the services at 72% of
CGHS approved Bhopal rate list or the current tender should be canceled
and a fresh tender should be recalled for this cluster. Competent
authority may take decision depending upon the emergency requirement
of the service."

(emphasis supplied)

10.  Itisurged that the opinion of respondent No.2 for issuance of fresh tender
is confined to cluster No. I whereas for remaining clusters, he opined in favour of
the petitioner. The respondent No.3 by ignoring the opinion of its own agency,
took a different view for no valid reasons and decided to cancel the entire NIT. The
reasons assigned in the letter dated 27/6/2020 Annexure R-2/3 are erroneous and
based on improper parameters. To bolster this argument, it is averred that the
bidders were directed to quote zero percent on prevailing CGHS Bhopal rates. It
was further mentioned that if bidders are quoting 90% then discount, they agreed
to provide an offer of 10% discount on the CGHS rates. In the present scenario, the
petitioner for one of the cluster quoted 76% which means that petitioner is
offering to provide 24% discount on the CGHS rates. The concept to calculate the
discount is very much clear whereas respondents have miscalculated and
misunderstood it. It is further averred that one of the bidders referred by
respondent No.2 has quoted the bid amount as 23% for cluster No.I and thus that
bidder was declared L-1 in that bid. If one of the bidders have quoted wrong
percentage then NIT for cluster I cannot be scrapped because that bidder
misunderstood or quoted it mistakenly. Reference is made to W.B. State
Electricity Board Vs. Patel Engineering Co. Ltd & Ors. (2001) 2 SCC 451 to
contend that mistakes in bid whether intentional or unintentional, cannot be
pardoned and permission of its correction would be discriminatory. Negligence or
inadvertant mistakes in the bid document cannot be permitted to be corrected even
on the principles of equity more so said direction cannot be issued when bids have
already been opened.

11. The learned Sr. counsel for petitioner submits that the respondent State is
under an obligation to act fairly even in the matters of contract. The State and its
instrumentalities' action must be in conformity with Article 14 of the Constitution.
It should also be in conformity with principles of legitimate expectation. Reliance
is placed on Ramana Dayaram Shetty Vs. International Airport Authority of India
(1979) 3 SCC 489, Food Corporation of India Vs. M/s. Kamdhenu Cattle Feeds
Industries (1993) 1 SCC 71, Sterling Computers Ltd. Vs. M & N Publications Ltd
(1993) 1 SCC 445. Safeguarding public interest should be paramount
consideration is also an argument based on Raunaq International Ltd. Vs. I.V.R.



884 Krsnaa Diagnostics Pvt. Ltd. Vs. State of M.P. (DB) LL.R.[2021IM.P.

Construction Ltd. (1999) 1 SCC 492. Lastly, reliance is placed on Glodyne Techno
Serve Vs. State of Madhya Pradesh (2011) 5 SCC 103 to contend that criteria of
bid evaluation must be strictly followed.

12.  Based on these judgments, learned Sr. Counsel for petitioner submits that
the decision to scrap the NIT is based on unjustifiable, arbitrary and
impermissible reasons. Hence, the impugned order may be set aside and
respondents be directed to proceed with the NIT and issue a letter of acceptance to
the petitioner. New NIT is attacked on the basis of grounds raised in the
amendment application.

13.  Per contra, Shri Vivek Dalal, learned A.A.G supported the impugned
order/action. By placing reliance on Clause 17 of the NIT, the impugned action
was supported. Clause 17 reads as under:-

"17. RIGHT TO ACCEPT OR REJECT ANY OR ALL THE
PROPOSALS

Notwithstanding anything contained in this RFP document, the
authority reserves the right to accept or reject any proposal and to annul
the selection process and reject all the proposals, at any time without any
liability or any obligation for such acceptance, rejection or annulment,
and without assigning any reasons thereof."

(emphasis supplied)

14.  Learned A.A.G submits that financial bid of petitioner (Page 68) has
creates serious confusion. On the one hand the petitioner has mentioned that he is
offering "following percentage discounts" whereas in the relevant column he has
mentioned about "percentage offered on prevailing CGHS rates". The reasons
mentioned in letter of respondent No.3 dated 27/6/2020 Annexure R-2/3 were
supported by the counsel by contending that all the reasons mentioned in this
letter are legal and justifiable. It was prerogative of the respondent No.3 to take a
decision on the basis of enabling provisions. Since he found serious confusion,
infirmities and illegalities in the process, he rightly decided to cancel the tender
process. The decision so taken is strictly in public interest, in order to save public
money and save the public from unnecessary financial burden. The petitioner is
free to participate in the new NIT. No right is created in favour of petitioner as per
previous NIT. The mathematical calculation which also became foundation for
issuing letter dated 26/7/2020 is also supported. Reliance is placed on the
judgment of Apex Court in Maa Binda Express Carrier & another Vs. North-East
Frontier Railway & Ors. (2014) 3 SCC 760 which affirmed the action of
department in cancelling the tendering process. For these cumulative reasons, no
fault can be found in the impugned action.
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15. Shri Prasanna Prasad, learned counsel for respondent No.2 entered
appearance and borrowed the argument of learned A.A.G. Thus, it is common
ground that decision to scrap the NIT does not suffer from any procedural
impropriety, illegality, arbitrariness or unreasonableness. Indeed decision is
based on public interest.

16.  The parties confined their arguments to the extent indicated above.

17.  We have heard the learned counsel for parties at length and perused the
record.

18. We deem it proper to first deal with the argument of learned AAG and
Counsel for the respondent No.2 based on Clause-17 of the NIT. It was argued that
the order of scrapping NIT is founded upon Clause-17 aforesaid which gives
power to the Competent Authority to accept, reject or annul any selection
process/NIT. In our view, existence of power and exercise of power are two
different things. Mere existence of power does not insulate the ultimate order
which is passed in exercise of such power. Whether power is exercised in a
justifiable manner is always subject to judicial review. Despite existence of power
like one which is mentioned in Clause-17, it is duty of the Court to examine
following factors:-

1) Whether the decision making authority exceeded its power?
i1) Committed an error of law.
iii) Breached the rules of natural justice.
iv) Arrived to a decision which no reasonable authority would have
reached (Wednesbury principle of reasonableness).
V) Abused its power.
19. Thus any enabling provision does not make the ultimate order passed in

exercise of such power as sacred or sacrosanct.

20.  The Apex Court in catena of judgments held that the judicial review of a
contractual matter is permissible on certain parameters spelled out by us in the
previous paragraph. In Tata Cellular vs. Union of India, (1994) 6 SCC 651 and
Elektron Lighting Systems (P) Ltd. vs. Shah Investments Financial Developments
& Consultants (P) Ltd., (2015) 15 SCC 137, the Apex Court opined that the
judicial review in contract matter is permissible if action impugned is shown to be
arbitrary. In Ramana Dayaram Shetty vs. International Airport Authority of India,
(1979) 1 SCC 489, Dutta Associates (P) Ltd. v. Indo Merchantiles (P) Ltd., (1997)
1 SCC 53, Heinz India (P) Ltd. v. State of U.P, (2012) 5 SCC 443 and Kalinga
Mining Corpn. v. Union of India, (2013) 5 SCC 252, the Supreme Court ruled that
if decision making process or the decision is unreasonable, interference can be
made even in contractual matters. In Sterling Computers Ltd. v. M & N
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Publications Ltd., (1993) 1 SCC 44, Master Marine Services (P) Ltd. v. Metcalfe
& Hodgkinson (P) Ltd., (2005) 6 SCC 138, Michigan Rubber (India) Ltd. v. State
of Karnataka, (2012) 8 SCC 216 and State of Jharkhand v. CWE-SOMA
Consortium, (2016) 14 SCC 172, the Wednesbury principle is also applied to test
the decision making process adopted in a contractual matter. Reference may be
made to Raunaq International Ltd. v. . V.R. Construction Ltd., (1999) 1 SCC 492,
Air India Ltd. v. Cochin International Airport Ltd., (2000) 2 SCC 617, Jagdish
Mandal v. State of Orissa, (2007) 14 SCC 517, Reliance Energy Ltd. v.
Maharashtra State Road Development Corpn. Ltd., (2007) 8 SCC 1, Sanjay
Kumar Shukla v. Bharat Petroleum Corpn. Ltd., (2014) 3 SCC 493 and Siemens
Aktiengeselischaft & Siemens Ltd. v. DMRC Ltd., (2014) 11 SCC 288, wherein
Apex Court opined that apart from the facets of arbitrariness, unreasonableness
and parameters relating to Wednesbury principles, the public interest element is
also an essential facet which needs to be looked into in a contractual matter. In
view of these judgments, there is no cavil of doubt that judicial review of
impugned order is permissible and enabling provision namely, Clause-17
aforesaid does not insulate the process and impugned order from judicial review.
Despite the fact that it contained a phrase that no reasons are required to be given
for invoking Section (sic : Clause) 17. This, in our view, does not mean that
without any reasons or justifiable reasons, power under Clause 17 can be invoked.

21. In view of principles laid down in aforesaid cases, the impugned
order/action needs to be tested. Impugned communication dated 07/10/2020
(Annexure P/9) is written by respondent No.2 HITES. During the course of
arguments, the learned counsel for the parties informed that HITES is subsidiary
of HLL Life Care Ltd., a Govt of India enterprise. This organization provides
consultancy to official respondents in contractual matters. The letter dated
07/10/2020 (Annexure P/9) only shows that tender has been scrapped. The real
reasons for scrapping the tender are spelled out in letter dated 27/06/2020
(Annexure R-2/3). Relevant portion of which reads as under:-

Aefia ux fald 28.05.2020 & HEIH ¥ AMYD gRI fHfdaT
QURIT FIT Yoidl Ud ITab §RT UKATAd &1 & STAGH g Ui
amgaa, fafrear Rem & aHe wRgd 6 T | wRgd uda &
et dHRl WR fdar § vem geear FrargaR faaar aikeferd
HRIEE

1. facha fofaer yuz @1 MUed gRT IUAISS
damea/divisy ® aftfa wral & fr=rar uReféa s 2
FfaereRi gRT 5/ yua W sl e f$iea swier a5
P TS B, S W % discount on CGHS Rate 3ifdd 8 | Ry U1 wefid
g1 8, fb 7ol g1RT % discount on CGHS Offer fbam T 2 |
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2. IETERVREHY Cluster 2 7 U §IRT UM fobam 131 2 b
IATH G ATl Yol HEH I §RT 76 % CGHS TR Hfdar w91 718 8,
fbg A HWI §RT WA Bid Format & 3/daih ¥ U gl I8
TRl 81T ®, {5 76 % T discount CGHS Ve R foam 3 & | speria afe
Bl FelRex @1 CGHS @1 Test ®T & % 100 IR B, T 317ue UTa
B ATAR R HUM §RT CTMRI Test 8 ¥ 76 Charge fhar STRIT
(=T / 7RIS | STefh SIAQT Uusr &) 9191 9 I 3MeR W 81 & g,
o A BT §RT S 8 © 24 (100-76 =24) Charge fobam SR | 59
&R ¥ Charge &1 ST aTell IR H B 52 (76-24 = 52) BT 3R &, Sl
T8 31D & FORIRT 2 52 BT JHAT ARG AT TTAT Pl & AHh © |
s &9 7 [Afder W 9 89 @ dRoT 02 AfAgI@RI §RT Bidding
Criteria @ A& § Post Tender TSGR0 YA faam 72m 2, Sifeh gt
ST Ud SRt Bl SR Fa € |

3. I8 W HAT Al fh IWRIGd AfdaT CTMRI S Agcayot
ST ¥ AT Breh” PPP Afed TR 10 981 & foIQ & | Sifds 31 STeam gd
RIS A YegeT ®U A Sl g3l favd & | Isi I8 o &, & fawiia i
Rt o =T 1 Sifem =RoT B & | RO 39 ISR @ faRTemRi
AfaaT &1 WeR B W Afdw ¥ fafde vd facia ged [T 8 dad
g

I FHTed fAfder & aeam 9 Tafed voidT U uRarfad )i
B WHR B TR 59 AT BT Ao F F47 S FehelT 2 | 39 PR
B foRremad) ffaer TWer fad o= ara T8 2 |

3 Sad Hey H ffdsr wrdl vd FReml & SR QI
AT HrIaTe] Bl SId |

(Emphasis Supplied)

22.  As noticed above, the argument of learned Senior Counsel for the
petitioners were aimed against and confined to reasons mentioned in para-2 & 3 of
aforesaid letter dated 27/06/2020. It was strenuously contended that the
mathematical calculation and parameters mentioned in para-2 are erroneous and
arbitrary in nature. In our view, the decision to scrap the contract is not solely
based on para-2 of said letter. The first and foremost reason is contained in para-1
of the said letter reproduced herein-above. Pertinently, nothing is averred and
argued against the reason mentioned in para-1 of said letter. The reason spelled
out in para-1 is that there exists a difference in the conditions mentioned in the
main financial NIT and in the amended one 'issued by HITES. Importantly, this
letter is addressed to head of HITES. The main NIT was issued by the Directorate
of Medical Education, Govt. of Madhya Pradesh. Clause-15 deals with financial
proposal bid. Sub- Clause-b reads as under:-
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""b - The bidder has to quote % discount rate applicable for each
Medical College of the cluster (up to 2 decimal points). All the discounts
will be applicable on the CGHS rates (Bhopal circle)."

23.  Similarly, in Clause-16 (Selection Process) itis ruled that :-

"The bidder, who will offer maximum % discount on
prevailing CGHS rate list of Bhopal circle will be awarded the project.”

24. The respondent No.2 issued the "amendment No.2" (Annexure P/4) and

revised tender clause. Relevant portion is reproduced for ready reference:-

college of the cluster,

a) All bidders have to
compulsorily bid for all
GMCs in a particular

S.No | Para Nos. Existing Tender Clause | Revised Tender
of the TED Clause
5 Schedule of | Bid Evaluation Criteria: Bidding Criterion would be the
RFP 14 % discount offered on lowest percentage offered on
prevailing CGHS rate prevailing CGHS rate list of
list of Bhopal Circle Bhopal circle, offered for each
medical college of the cluster.
6 15 Page Bidding Criterion would Bidding Criterion would be
20 be highest % discount the lowest percentage
Financial on prevailing CGHS rate offered on prevailing CGHS
Proposal list of Bhopal circle, rate list of Bhopal circle,
Bid offered for each medical offered for each Medical

college of the bluster.

a) All bidders have to
compulsorily bid for all
GMCs in a particular

cluster. Cluster.
b) The bidder has to quote | b) The bidder has to quote
% discount rate applicable | % on prevailing CGHs

for each Medical College
of the cluster (up to 2
decimal points). All the
discounts will be

Bhopal rate list (upto 2decimal
points). Percentage offered
will be applicable on all

seans as mentioned in

applicable on the CGHS prevailing CGHS Bhopal
rate (Bhopal Circle). rate list .

¢) GI bidder for the ¢) Bidders interested in
GMC would be awarded giving discount may quote

the Contract

percentage below 100% (for
example 90% means a
discount of 10% on CGHS
rates have been offered)
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d) Contract would be d) Bidders intersted in
individually awarded by premium over CGHS rate list
the respective GMC to may quote above 100% (for

the respective HI bidder. example 110% means a
premium of 10% over CGHS
rates have been offered.

e) L1 bidder (Bidder who
quotes minimum percentage for
the GMC would be

awarded the Contract).

(Emphasis Supplied)

25.  The above chart contains the main/'existing tender Clause' and 'revised
tender Clause'. The revision in tender Clause is not made by the issuing authority
i.e.respondent No.3. Indeed, the revised tender clauses are introduced by HITES.
Ifrevised Clauses are examined in juxtaposition to the main Clauses of NIT issued
by respondent No.3, it will be crystal clear that parameters of the conditions of
evaluation are different. This is the primary reason the respondents decided to
scrap the contract. In any event, a confusion is created by HITES by introducing
the revised clauses. The petitioner projected Annexure P/4 as clarification of
clauses of previous NIT. We are unable to persuade ourselves with this line of
argument. As caption of this document suggests, it is "amendment number 2" and
not a 'clarification'. The existing tender clause stood revised by providing a
different tender clause. Had it been a 'clarification' of existing tender clause there
was no occasion for HITES to term it as "revised tender clause".

26.  Inour considered view, if NIT was issued by the Department/respondent
No.3, its conditions could have been altered by respondent No.3/Competent
Authority only. The consultancy agency/respondent No.2 was neither justified
nor competent in revising the tender clauses. A comparative reading of existing
tender Clause and revised tender Clause shows that the decision taken in para-1 of
order dated 27/06/2020 is a plausible decision and is not hit by Wednesbury
principles nor it can be treated to be against public interest. We find no infirmity or
illegality in the decision to scrap the contract.

27.  New NIT dated 30/12/2020 (Annexure P/13) is challenged by contending
that it relates to same scope of work and when matter relating to previous NIT is
subject matter of challenge, the issuance of new NIT is illegal. The petitioner is
already declared L-1 in certain clusters and has disclosed his price pursuant to
previous NIT and hence issuance of another NIT covering same work is bad in
law. We have already dealt with the validity of decision scrapping the previous
NIT and upheld it. Since that decision of scrapping is not interfered with, we find
no reason to interfere with the new NIT. The grounds raised to assail new NIT are
devoid of substance and cannot be reason to interfere with the NIT.
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28. To sumup, in a contractual matter, the judicial review is permissible on the
aspect of arbitrariness, unreasonableness and on the touchstone of Wednesbury
principle. Public interest is also an essential element which needs to be looked
into while exercising power of judicial review. Clause-17 of NIT does not give
unfettered power to the authority to take a decision to cancel the NIT. The decision
taken by Competent Authority in exercise of enabling provision can also be
subject matter of judicial review on above parameters. However, introduction of
revised tender clauses by HITES which are in variance with existing tender clause
issued by Respondent No.3 has made the entire process vulnerable and, therefore,
decision taken on 27/06/2020 cannot be said to be arbitrary, unreasonable or
against public interest. Thus, we find no reason to interfere in the present case.

29.  Writpetition is dismissed. No cost.

Petition dismissed

L.L.R. [2021] M.P. 890
WRIT PETITION
Before Mr. Justice Vishal Mishra
WP No. 5590/2021 (Gwalior) decided on 10 March, 2021

INDALSINGH ... Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Criminal Procedure Code, 1973 (2 0f 1974), Sections 156, 157 &
173 and Penal Code (45 of 1860), Section 304-B & 498-A/34 — Delay in
Investigation — Duties of Investigation Officer — Held — Police authorities on
receipt of information of cognizable offence has to conclude investigation
without any delay and submit report to concerned Magistrate — They are
duty bound to follow prescribed procedure without any undue delay — FIR
registered on 30.01.2021 and investigation not completed yet — Authorities
directed to conclude investigation and produce report before Magistrate at
the earliest— Petition disposed. (Paras6to8)

@. QUE UlHAT Gledl, 1973 (1974 & 2), &RV 156, 157 T 173 Uq
QUS fedr (1860 &T 45), €TIRT 304—B T 498—A/34 — 33997 # faciq — sr=d9vr
et & wdaa — AaffaiRa — gfe usrRTT &1 d99 TR o
SIS yTed &1 R {3471 {51 facia @ sr=dwor gara &= g a2 e fed
AfSEg e @I yfdded yxgd &1 g — d fo=1 fodl srgfaa facis @ fafea
gfshaT BT UTel= B B P §IRT ATdG & — [aA1d 30.01.2021 DI YH Al
gferdss gof fdar wam SR v 9% srwor gof €l ganm @ — YIiteRRToT $i
I=AYOT FATG B+ a1 rerfoeia ahrge & aue yfidsT ysa a4 8q
e faar T — anfaeT PR |
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B. Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) —
Delay in Investigation — Remedy — Held — In case of delay/improper
investigation, petitioner is having remedy to approach concerning Magistrate
u/S 156(3) by filing appropriate application — Petitioner praying arrest of
accused persons and providing him protection as he is a witness — Such relief
cannot be granted to petitioner — He may file application before concerning
Magistrate. (Para9 & 10)

. qUe glFHar gfedr, 1973 (1974 &7 2), €RT 156(3) — 34T H
facg — syare - sfifaiRa — fade /sgfaa sawor & gaxor 4, Al & 9|
€IRT 156(3) @ 3 GYfad s Uqd Hx WS Afoeg T & |wer o &1
SUAR @ — AT AFgFaTer &) Areardt qon gfe 98 e el 2 o s
|R&0T Yo A S gq YTi= &R R8T @ — Al Bl Sad JAIY Y &l
T I wdar — a8 A9 Al T & W S UXgd $R GahdT o |

C. Witness Protection Scheme, 2018, Clause 2(i), 2(c) & 6 —
Protection of Witness — Procedure — Held — Witness or his family members or
duly engaged counsel or Investigating Officer or SHO or SDO (P) and S.P.
may file application in prescribed format before competent authority and
same shall be preferably be got forwarded through Prosecutor concerned —
Petitioner granted liberty to prefer such application claiming protection.

(Paras 11 to 14)

T, Grefl |vevr ¥, 2018, @< 2(i), 2(c) T 6 — wrEfl &1 FYEgT —
giaar - affifraiRa — el a1 S uRIR & J< A1 9IS WU A T g3l
PISUS AT YT ARSI AT Ta. g4, A1 g S, (gferw) ar va . fafea
UTRy § WEH YRR & W9el JATda U H Aahdl © a1 42 iareis
@ A 9 S9d Bl IferTEa: A fear s — At ®t |WREvr &1 <mar
$Xd g ATASH 9817 ) Tqd Al YT B TS |

D. Witness Protection Scheme, 2018, Clause 2(c) — Competent
Authorities — Held — Competent Authorities is defined as Standing Committee
in each District chaired by District & Session Judge with head of Police in
District as Member and head of Prosecution in District as its Member
Secretary. (Parall)

24 greft avervr ¥dH, 2018, @e 2(c) — GEH YIEBHNNIOT —
afifeaiRa — waw ifterRn, yQ@ds e o fSrar vd a3 =amarfer a6
JEF&T arel] ¥I1s AfT & wu A aRwfva @ o idl & gfers yam= v
3R fordl & IfEoH Y@ 9w 9fad & U 9 81d @ |

Casesreferred:

2019 (4)SCC615,AIR 2008 SC907,2016 (6) SCC277.
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H.K. Shukla, for the petitioner.
D.D. Bansal,G.A. for the respondent/State.

ORDER

VISHAL MISHRA, J:- The present petition has been filed being aggrieved
by the action on the part of the respondents/authorities, whereby, they are not
taking any action with respect to the offence under Section 304-B, 498-A and 34
of IPC and Sec. 3/4 of Dowry Prohibition Act against the respondents No. 4 to 6
bearing Crime No.85/2021 registered at Police Station Kotwali, District Morena
and have not taken any steps to ensure the arrest and completion of the
investigation even after rejection of bail application by the Sessions Court,
Morena.

2. It is submitted that threat was given by the accused persons that if
compromise will not be done, then petitioner has to face dire consequences. It is
argued that the petitioner's daughter Rohini @ Binnu was married with
respondent No.6/Deepak as per the Hindu customs on 19.05.2015 and thereafter,
under the unnatural circumstances, she passed away on 13.09.2020 within a
period of five years of the marriage. On the basis of which, an FIR was got
registered against the respondent No.4 to 6. The application for anticipatory bail
were already rejected by Sessions Court. It is argued that the police authorities are
not investigating the matter and are not arresting the respondents till date as per
the provisions under Section 156 and 157 of Cr.P.C. It is the duty of the Police
Authorities to conclude the investigation without any delay and also not to secure
the life and liberty of the witnesses from threatening. He has relied upon the
judgment passed by the Hon'ble Supreme Court in the case of Mahendra Chawla
Vs. Union of India and ors. reported in 2019 (4) SCC 615, wherein certain
directions with respect to the witnesses protection scheme 2018 has been given by
the Hon'ble Supreme Court. Petitioner has also approached before the Superintendent
of Police, District Morena by way of filing a detailed application, but the same has
not been given effect to till date. In such circumstances, he has prayed for
following reliefs:-

"(1) That, in the light of the above mentioned peculiar facts and
circumstances of the case the police authorities be directed to
ensure to arrest of the accused person and also to provide
protection to the petitioner who is the witness of heinous offence
u/s 304-B of IPC.

(2) That, the cost of the litigation may also be awarded."

3. Per contra, counsel for the State has opposed the arguments made by the
petitioner and has argued that the police authorities will complete the
investigation and file the charge sheet at the earliest. As far as the reliefs claimed
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by the petitioner are concerned, the petitioner is having an alternative and
efficacious remedy of approaching the concerning Magistrate, in case, he is not
satisfied with the manner in which the investigation is being carried out by the
police authorities, he has relied upon the judgment passed by the Hon'ble
Supreme Court in the case of Sakiri Basu Vs. State of U.P and Others reported in
AIR 2008 SC907 and in case of Sudhir Bhaskar Rao Tambe Vs. Hemant Yashwant
Dhage and Others reported in 2016 (6) SCC 277 and has argued that the remedy is
provided under Section 156(3) of Cr.P.C to approach before the concerning
Magistrate against the investigation carried out by the police authorities.

4. As far as harassment and protection to the petitioner is concerned it is
submitted that the Witness Protection Scheme, 2018 has been framed by the
Home Ministry. The petitioner has to apply as per the provision of Scheme, 2018
and file an application to the competent authority in a prescribed format. The
matter can be taken up by the authorities for granting protection to the petitioner
who happens to be witnesses of the case, therefore, no the reliefs can be extended
to the petitioner at this stage in the petition. He has prayed for dismissal of the
petition.

5. Heard learned counsel for the parties and perused the record.

6. From perusal of the record it is seen that with respect to the death of the
daughter of the petitioner and FIR was got registered at Crime No0.85/2020 for
offences under Sections 304-B, 498-A and 34 of IPC and Sec. 3/4 of Dowry
Prohibition Act. It is pointed out that police authorities are not completed the
investigation till date despite of the fact that the complaint was got made on
30.01.2021 and despite rejection of the application of anticipatory bail by the
Sessions Court, the police authorities have not concluded the investigation till
date.

7. As far as the relief with respect to the conclusion of investigation is
concerned the provision of Sections, 173, 156 and 157 of Cr.PC. are required to be
seen.

173. Report of police officer on completion of investigation.

(1) Every investigation under this Chapter shall be completed
without unnecessary delay.

(2) (i) Assoon as itis completed, the officer in charge of the police
station shall forward to a Magistrate empowered to take cognizance
of the offence on a police report, a report in the form prescribed by
the State Government, stating-

(a) thenames ofthe parties;

(b) thenature of the information;
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(c) the names of the persons who appear to be acquainted with
the circumstances of the case;

(d) whether any offence appears to have been committed and, if
so, by whom;

(e) whetherthe accused has been arrested;

(f) whether he has been released on his bond and, if so, weather
with or without sureties;

(g) whether he has been forwarded in custody under section
170.

(i1) The officer shall also communicate, In such manner as may be
prescribed by the State Government, the action taken by him, to the
person, if any, by whom the information relating to the commission of
the offence was first given.

(3) Where a superior officer of police has been appointed under section
158, the report shall, in any case in which the State Government by
general or special order so directs, be submitted through that officer, and
he may, pending the orders of the Magistrate, direct the officer in charge
of the police station to make further investigation,

(4) Whenever it appears from a report forwarded under this section that
the accused has been released on his bond, the Magistrate shall make
such order- for the discharge of such bond or otherwise as he thinks fit.

(5) When such report is in respect of a case to which section 170 applies,
the police officer shall forward to the Magistrate alongwith the report-

(a) all documents or relevant extracts thereof on which the
prosecution proposes to rely other than those already sent to the
Magistrate during investigation;

(b) the statements- recorded under section 161 of all the persons
whom the prosecution proposes to examine as its witnesses.

(6) If the police officer is of opinion that any part of any such statement
is not relevant to the subject- matter of the proceedings or that its
disclosure to the accused is not essential in the interests of justice and is
inexpedient in the public interest, he shall indicate that part of the
statement and append a note requesting the Magistrate to exclude that
part from the copies to be granted to the accused and stating his reasons
for making such request.

(7) Where the police officer investigating the case finds it convenient so
to do, he may furnish to the accused copies of all or any of the documents
referred to in sub- section (5).
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(8) Nothing in this section shall be deemed to preclude further
investigation in respect of an offence after a report under sub-section (2)
has been forwarded to the Magistrate and, where upon such
investigation, the officer in charge of the police station obtains further
evidence, oral or documentary, he shall forward to the Magistrate a
further report or reports regarding such evidence in the form prescribed;
and the provisions of sub-sections (2) to (6) shall, as far as may be, apply
in relation to such report or reports as they apply in relation to a report
forwarded under sub- section (2).

156. Police officer' s power to investigate cognizable case.

(1) Any officer in charge of a police station may, without the order of a
Magistrate, investigate any cognizable case which a Court having
jurisdiction over the local area within the limits of such station would
have power to inquire into or try under the provisions of Chapter XIII.

(2) Noproceeding of a police officer in any such case shall at any stage
be called in question on the ground that the case was one which such
officer was not empowered under this section to investigate.

(3) Any Magistrate empowered under section 190 may order such an
investigation as above- mentioned.

157. Procedure for investigation preliminary inquiry.

(1) If, from information received or otherwise, an officer in charge of a
police station has reason to suspect the commission of an offence which
he is empowered under section 156 to investigate, he shall forthwith
send a report of the same to a Magistrate empowered to take cognizance
of such offence upon a police report and shall proceed in person, or shall
depute one of his subordinate officers not being below such rank as the
State Government may, by general or special order, prescribe in this
behalf, to proceed, to the spot, to investigate the facts and circumstances
of the case, and, if necessary, to take measures for the discovery and
arrest of the offender; Provided that-

(a) when information as to the commission of any such offence is
given against any person by name and the case is not of a serious
nature, the officer in charge of a police station need not proceed in
person or depute a subordinate officer to make an investigation on
the spot;

(b) ifitappears to the officer in charge of a police station that there is
no sufficient ground for entering on an investigation, he shall not
investigate the case.

(2) In each of the cases mentioned in clauses (a) and (b) of the proviso to
sub-section (1), the officer in charge of the police station shall state in his
report his reasons for not fully complying with the requirements of that
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sub- section, and, in the case mentioned in clause (b) of the said proviso,
the officer shall also forthwith notify to the informant, if any, in such
manner as may be prescribed by the State Government, the fact that he
will not investigate the case or cause it to be investigated.

8. From perusal of the aforesaid sections it is apparently clear that the police
authorities on receipt of the information with respect to cognizable offence has to
take up the matter and investigate the same and conclude the investigation without
any delay and submit the report to the concerning Magistrate. They are duty
bound to follow such procedure prescribed in the aforesaid sections without any
undue delay. Therefore, in such circumstances, if the investigation is pending in
the case bearing Crime No. 85/2021 registered at Police Station Aron, District
Guna, the authorities are directed to conclude the same and produce the report
before the concerning Magistrate at the earliest.

9. As far as the relief claimed by the petitioner with respect to the manner in
which investigation is being carried out by the Police authorities, the petitioner is
having remedy to approach before the concerning Magistrate under Section
156(3) of Cr.P.C. by filing an appropriate application, as has been considered and
held by the Hon'ble Supreme Court in the case of Sakiri Basu, Sudhir Bhaskar
Rao Tambe and M. Subramaniam (Supra) wherein the Hon'ble Supreme Court
has held as under:-

"5. While it is not possible to accept the contention of the appellants
on the question of locus standi, we are inclined to accept the contention
that the High Court could not have directed the registration of an FIR
with a direction to the police to investigate and file the final report in
view of the judgment of this Court in Sakiri Vasu v. State Of Uttar
Pradesh And Others in which it has been inter alia held as under:

"11. In this connection we would like to state that if a person has a
grievance that the police station is not registering his FIR under
Section 154 CrPC, then he can approach the Superintendent of Police
under Section 154(3) CrPC by an application in writing. Even if that
does not yield any satisfactory result in the sense that either the FIR is
still not registered, or that even after registering it no proper
investigation is held, it is open to the aggrieved person to file an
application under Section 156(3) CrPC before the learned Magistrate
concerned. If such an application under Section 156(3) is filed before
the Magistrate, the Magistrate can direct the FIR to be registered and
also can direct a proper investigation to be made, in a case where,
according to the aggrieved person, no proper investigation was
made. The Magistrate can also under the same provision monitor the
investigation to ensure a proper investigation.

12. Thus in Mohd. Yousuf v. Afaq Jahan this Court observed: (SCC p.
631,parall)
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"11. The clear position therefore is that any Judicial Magistrate, before
taking cognizance of the offence, can order investigation under Section
156(3) of the Code. Ifhe does so, he is not to examine the complainant on
oath because he was not taking cognizance of any offence therein. For
the purpose of enabling the police to start investigation it is open to the
Magistrate to direct the police to register an FIR. There is nothing illegal
in doing so. After all registration of an FIR involves only the process of
entering the substance of the information relating to the commission of
the cognizable offence in a book kept by the officer in charge of the
police station as indicated in Section 154 of the Code. Even if a
Magistrate does not say in so many words while directing investigation
under Section 156(3) of the Code that an FIR should be registered, it is
the duty of the officer in charge of the police station to register the FIR
regarding the cognizable offence disclosed by the complainant because
that police officer could take further steps contemplated in Chapter XII
ofthe Code only thereafter."

13. The same view was taken by this Court in Dilawar Singh v. State of
Delhi (JT vide para 17). We would further clarify that even if an FIR
has been registered and even if the police has made the investigation, or
is actually making the investigation, which the aggrieved person feels is
not proper, such a person can approach the Magistrate under Section
156(3) CrPC, and if the Magistrate is satisfied he can order a proper
investigation and take other suitable steps and pass such order(s) as he
thinks necessary for ensuring a proper investigation. All these powers a
Magistrate enjoys under Section 156(3) CrPC.

14. Section 156(3) states: "156. (3) Any Magistrate empowered under
Section 190 may order such an investigation as abovementioned."

The words "as abovementioned" obviously refer to Section 156(1),
which contemplates investigation by the officer in charge of the police
station.

15. Section 156(3) provides for a check by the Magistrate on the police
performing its duties under Chapter XII CrPC. In cases where the
Magistrate finds that the police has not done its duty of investigating the
case at all, or has not done it satisfactorily, he can issue a direction to the
police to do the investigation properly, and can monitor the same.

16. The power in the Magistrate to order further investigation under
Section 156(3) is an independent power and does not affect the power of
the investigating officer to further investigate the case even after
submission of his report vide Section 173(8). Hence the Magistrate can
order reopening of the investigation even after the police submits the
final report, vide State of Bihar v. J.A.C. Saldanha (SCC : AIR para
19).
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17. In our opinion Section 156(3) CrPC is wide enough to include all
such powers in a Magistrate which are necessary for ensuring a proper
investigation, and it includes the power to order registration of an FIR
and of ordering a proper investigation if the Magistrate is satisfied that a
proper investigation has not been done, or is not being done by the
police. Section 156(3) CrPC, though briefly worded, in our opinion, is
very wide and it will include all such incidental powers as are necessary
for ensuring a proper investigation.

18. It is well settled that when a power is given to an authority to do
something it includes such incidental or implied powers which would
ensure the proper doing of that thing. In other words, when any power is
expressly granted by the statute, there is impliedly included in the grant,
even without special mention, every power and every control the denial
of which would render the grant itself ineffective. Thus where an Act
confers jurisdiction it impliedly also grants the power of doing Criminal
Appeal No. 102 of 2011 Page 5 of 8 all such acts or employ such means
as are essentially necessary for its execution."

6. The said ratio has been followed in Sudhir Bhaskarrao Tambe v. Hemant
Yashwant Dhage and Others 2, in which itis observed.

"2. This Court has held in Sakiri Vasu v. State of U.P., that if a person
has a grievance that his FIR has not been registered by the police, or
having been registered, proper investigation is not being done, then the
remedy of the aggrieved person is not to go to the High Court under
Article 226 of the Constitution of India, but to approach the Magistrate
concerned under Section 156(3) CrPC. If such an application under
Section 156(3) CrPC is made and the Magistrate is, prima facie,
satisfied, he can direct the FIR to be registered, or if it has already been
registered, he can direct proper investigation to be done which includes
in his discretion, if he deems it necessary, recommending change of the
investigating officer, so that a proper investigation is done in the matter.
We have said this in Sakiri Vasu case because what we have found in this
country is that the High Courts have been flooded with writ petitions
praying for registration of the first information report or praying for a
proper investigation.

3.We are of the opinion that if the High Courts entertain such writ
petitions, then they will be flooded with such writ petitions and will not
be able to do any other work except dealing with such writ petitions.
Hence, we have held that the complainant must avail of his alternate
remedy to approach the Magistrate concerned under Section 156(3)
CrPC and if he does so, the Magistrate will ensure, if prima facie he is
satisfied, registration of the first information report and also ensure a
proper investigation in the matter, and he can also monitor the
investigation.
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4. In view of the settled position in Sakiri Vasu case, the impugned
judgment of the High Court cannot be sustained and is hereby set aside.
The Magistrate concerned is directed to ensure proper investigation into
the alleged offence under Section 156(3) CrPC and if he deems it
necessary, he can also recommend to the SSP/SP concerned a change of
the investigating 2 (2016) 6 SCC 277 Criminal Appeal No. 102 of 2011
Page 6 of 8 officer, so that a proper investigation is done. The Magistrate
can also monitor the investigation, though he cannot himself investigate
(as investigation is the job of the police). Parties may produce any
material they wish before the Magistrate concerned. The learned
Magistrate shall be uninfluenced by any observation in the impugned
order ofthe High Court."

7. We are also surprised and concerned at the registration of the
FIR in Crime No. 7 of 2010, notwithstanding, the stay order passed by
this Court while issuing notice by which the operation of the impugned
judgment was directed to remain stayed.

8. In these circumstances, we would allow the present appeal and
set aside the direction of the High Court for registration of the FIR and
investigation into the matter by the police. At the same time, our order
would not be an impediment in the way of the first respondent filing
documents and papers with the police pursuant to the complaint dated
18.09.2008 and the police on being satisfied that a criminal offence is
made out would have liberty to register an FIR. It is also open to the first
respondent to approach the court of the metropolitan magistrate if
deemed appropriate and necessary. Equally, it will be open to the
appellants and others to take steps to protect their interest."

10.  In view of the law laid down by Hon'ble Supreme Court the relief as
claimed cannot be granted to the petitioner. Petitioner may file an application
before the concerning Magistrate.

11.  As far as the relief claimed by the petitioner with respect to granting
protection to him as he is witness in the offence committed under Section 304-B of
IPC is concerned, the Witness Protection Scheme, 2018 provides for filing of an
application by the witness in the prescribed format before the competent
authorities for seeking witness protection order. It can be moved by the witness or
his family members or duly engaged counsel or Investigating Officer or Station
House Officer or SDO(P)/Prison and SP concerned and the same shall preferably
be got forwarded through the Prosecutor concerned; The Competent Authorities
is defined as the Standing Committee in each District chaired by District and
Sessions Judge with Head of the Police in the District as Member and Head of the
Prosecution in the District as its Member Secretary.

12.  The offences for which such the offences is formulated is provided under
the definition Clause 2(i) which is read as under:
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"Offence'" means those offences which are punishable with death or life
imprisonment or an imprisonment up to seven years and above and also
offences punishable under Section 354, 354-A, 354-B, 354-C, 354-D
and 509 of IPC."

13.  The Procedure for processing the application is also prescribed in
Clause 6 which reads as under:-

"(a) As and when an application is received by the Member Secretary of
the Competent Authority, in the prescribed form, it shall forthwith pass
an order for calling for the Threat Analysis Report from the ACP/DSP in
charge of the concerned Police Sub-Division.

(b) Depending upon the urgency in the matter owing to imminent
threat, the Competent Authority can pass orders for interim protection of
the witness or his family members during the pendency of the
application.

(c) The Threat Analysis Report shall be prepared expeditiously while
maintaining full confidentiality and it shall reach the Competent
Authority within five working days of receipt of the order.

(d) The Threat Analysis Report shall categorize the threat perception
and also include suggestive protection measures for providing adequate
protection to the witness or his family.

(e)While processing the application for witness protection, the
Competent Authority shall also interact preferably in person and if not
possible through electronic means with the witness and/or his family
members/employers or any other person deemed fit so as to ascertain the
witness protection needs of the witness.

(f) All the hearings on Witness Protection Application shall be held in-
camera by the Competent Authority while maintaining full confidentiality.

(g) An application shall be disposed of within five working days of
receipt of Threat Analysis Report from the Police authorities.

(h)The Witness Protection Order passed by the Competent Authority
shall be implemented by the Witness Protection Cell of the State/UT or
the Trial Court, as the case may be. Overall responsibility of
implementation of all witness protection orders passed by the
Competent Authority shall lie on the Head of the Police in the State/UT.

However the Witness Protection Order passed by the Competent
Authority for change of identity and/or relocation shall be implemented
by the Department of Home of the concerned State/UT.

(i) Upon passing of a Witness Protection Order, the witness Protection
Cell Shall file a monthly follow-up report before the Competent
Authority.
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(j) In case, the Competent Authority finds that there is a need to revise

the Witness Protection Order or an application is moved in this regard,

and upon completion of trial, a fresh Threat Analysis Report shall be

called from the ACP/DSP in charge of the concerned Police Sub-

Division."
14. In the present case, the petitioner has not filed any application and the
petitioner has sought protection alleging himself from the threatening given by
the accused persons and their family members pressurizing him to compromise
into the matter out of fear of dire consequences as the petitioner is one of the
witnesses in the criminal case registered for offence under Sections 304-B
regarding death of her daughter under the unnatural circumstances within five
years of her marriage. The petitioner is required to file an application to the
concerning Authorities i.e. the competent authorities as defined under Clause 2(c)
of'the Witness Protection Scheme, 2018. The application on the prescribed format
is required to be submitted. As soon as the application will be filed, then, the same
will be processed by the competent authorities. In such circumstances and looking
to the Witness Protection Scheme 2018, no relief regarding protection can be
extended to the petitioner at this stage. Petitioner is at liberty to prefer an
application to the competent authority claiming protection.

15. With the aforesaid observation, the petition is disposed off.
Order accordingly

L.LL.R. [2021] M.P. 901
WRIT PETITION
Before Mr. Justice Vivek Rusia
WP No. 17603/2020 (Indore) decided on 12 March, 2021

JAYA CHAKRAVARTI ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Criminal Procedure Code, 1973 (2 of 1974), Section 97 & 98 —
Custody of Minor Children — Illegal/Wrongful Confinement—Held — Children
were in custody of mother, a natural guardian, thus no reasons to believe that
they were under wrongful confinement or it amounts to an offence — On
application by father/husband, production of minor children (16 years)
through search warrant was uncalled for — Impugned order is absolute abuse
of process of Court, thus set aside — Petition allowed with cost of Rs. 25,000/-
to be paid by husband to petitioner wife. (Paras 10,11 & 14)

. QS Hiar Hledl, 1973 (1974 &7 2), €IRT 97 q 98 — IJAIDH
grcidl 1 3fAver — 3rder /asiy gRvler — affeiRa — qrer®, 71 &t rfiReET
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H o, <l f& g Tafie 9as @, o/d: I8 f4ear &3+ 8q BIs SRV 81 © (&
q A<y yRRIE A of IFq4AT I8 U AU P dife | qar & — far/ufa &
JMAEA WR, Tl IR & AT A TG qTaidl (16 a9) BT 931 fovar s
ffaa o — smEfia e yui wu 4 Ty &1 fhar &1 gwuAT © —
ATFABT 25000 / — . d AT Aigd AR ol &b ufd g1 AN vl &1 f&ar o |

B. Criminal Procedure Code, 1973 (2 of 1974), Section 98 —
Custody of Minor Male Children — Jurisdiction of Sub-Divisional Magistrate —
Held — Provision of Section 98 Cr.P.C. does not apply because it deals with a
woman or female child below age of 18 years whereas respondent No. 5 and
respondent No. 6 are male children — Impugned order is per se illegal and
without jurisdiction. (Para10 & 13)

. QUS HigT Gledl, 1973 (1974 &7 2), €1IRT 98 — 3qYEH dlcld B
3ifverr — Syas dforeg @ &1 siferpivar — afifaeaiRd — <99, &) aRT 98 @
Iy ] 181 gld dIfd a8 18 a9 A B4 AY I YD Afaelr ear qiferdt A
wefera @ Safe ycaeft #. 5 7 yueft . 6 91a7® & — e fia amer v+ U #
3rder 8 3R =T AfSramRar &1 2 |

C. Criminal Procedure Code, 1973 (2 of 1974), Section 97 & 98 —
Custody of Minor Children — Principle of Natural Justice — Held — SDM did
not issue notice to petitioner/mother and called the children through police,
recorded their statement behind the back of petitioner without there being
any cross-examination etc. and passed the order — Principle of natural justice
not followed by Magistrate. (Para13)

T, QUS AT Gledl, 1973 (1974 &1 2), &RT 97 T 98 — 3IAIECH
greidl @t 3ifiver — Fafife =g a1 Rigra — affaiRa — Sues afrg e A
ATl /|1 B AfeE SR 81 fHar a2 yford @ aread 9 ardd! S g, )
@1 fio N8 faar fedl yfa—adeor scafe @ S5 wou= afifalRaa fea T
e uiRd fear — afsrg e grT Aufife =g & fugia &1 uraq =21 fear
T |

D. Criminal Procedure Code, 1973 (2 of 1974), Section 97 & 98 —
Custody of Minor Children — Statement of Child — Effect — While recording of
statements, children stated their willingness to live with father — Allegation of
cruelty against mother are vague in nature, no specific instances quoted in
their statements about ill-treatment by mother — Children spent most of their
time with mother and sometimes do not like the strictness/control of mother,
but that cannot be termed as an offence or illegal confinement — Father
directed not to force children to live with him, they are free to live with their
mother. (Para13)
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28 qUs AT Gledl, 1973 (1974 &7 2), €IRT 97 T 98 — 3IAIEH
JicTdl d1 ANGT — IIedd & HIT — FHIT — b AfAfIRaa dxd a5,
qraid] A 39+ far @ 1T Y81 DY 3961 9418 — A & fIvg Hral o AfwerA
IR TR & B, S HUAl H A1 $ gRI gAdeR &1 dig fafifds Iarsvor
IchfIrd T8l fhar a1 8 — drddd! A J9AT AfBII GHA 7 & Aret faarr @
3R HH—oH 77 DY =T / =T uRig TE Iar dAfed S U ruRTe 3rerar
3rder g T HT1 oIl Adhdr — fOar &1 R fear T {6 98 raal a1
3+ 1Y X8 @ fore faaer 1 aR, 9 g a7 & A1 ¥8d @& foIv wWda 2 |

E. Constitution — Article 226 — Custody of Children — Remedy —
Held — Apex Court concluded that in child custody matters, the ordinary
remedy lies wholly under the Hindu Minority and Guardianship Act or the
Guardian and Wards Act, as the case may be. (Parall)

F wiagrs — 3g@8c 226 — FiaAd P JvEAT — SYAR —
aifreERa — waf<a <arread = Frsftfa & @ & arae @) sifRer & arrel
# oRft Rerfa g, weRvr SuarR gof ®u 9 g suraayar ik dvesar
arferfran o wes IR ufrure siftrfam & siasfa fafga 2

Cases referred:

(1998) 9 SCC 266, (2019) 7 SCC 42, 2000 (3) MPLJ 268, 2008 Cri.LJ
625,2013 CriLJ 610.

Prateek Maheshwari, for the petitioner.

Valmik Sakargayen, G.A. for the respondents/State with Sub Divisional
Magistrate (In person).

A.K. Saxena, for the respondent Nos. 4 to 6.

ORDER

VIVEK RUSIA, J. :- Petitioner has filed the present petition being
aggrieved by the order dated 24.09.2020 passed by the Sub Divisional Magistrate
in the exercise of the power under section 97,98 of the Cr.P.C whereby the custody
ofrespondents No.5 & 6 have been handed over to respondent No.4.

The facts of the case in short are as under:

2. The marriage of petitioner and respondent No.4 solemnized in the year
2003 and the petitioner gave birth to twin sons i.e. respondents No.5 & 6 in the
year 2005. According to the petitioner, she has started living separately from her
husband respondents No4 and since birth, respondents No.5 & 6 are living with
her. Because of some matrimonial dispute with respondent No.4 petitioner has
left the matrimonial house along with respondents No.5 & 6 and since then they
have been brought up and educated by her. Although respondent No.4 used to visit
and meet them the petitioner took entire liability for the betterment of future.
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3. Respondent No.4 approached the Sub Divisional Magistrate by way of an
application under section 97 of the Cr.P.C. seeking custody of respondents No.5 &
6. The Sub Divisional Magistrate without any authority has entertained the
application and issued a search warrant of respondents nos. 5&6. In compliance of
the search warrant, the police procured them from her house to produce
respondents No.5 & 6 before Sub Divisional Magistrate. No notice was issued to
the petitioner in the aforesaid case, after recording the statements of respondents
No.5 & 6 and vide order dated 14.09.2020 permitted respondent No.4 to keep
respondents nos. 5&6 with them, hence the present petition before this Court.

4. After notice the Sub Divisional Magistrate has filed the reply by
submitting that respondent No.4 has applied under section 97 Cr.P.C, in which a
search warrant was issued on 11.09.2020. In compliance of the said search
warrant the police station Narsinghgarh has produced respondents No.5 & 6 in the
Court and thereafter he took their statements in which they have categorically
stated and shown their willingness to go with respondent No.4, father. Upon the
said statement respondent No.3 has passed the impugned order dated 14.09.2020,
hence there is no illegality in it and the petition is liable to be dismissed.

5. Shri A.K.Saxena, learned counsel appearing on behalf of respondents
No.4 to 6 has argued in support of the impugned action of Sub Divisional
Magistrate by submitting that the respondents No.5 & 6 were being ill-treated by
the petitioner, therefore, looking to the welfare of the children learned SDM has
rightly handed over their custody to the respondent No.4. The power has rightly
been exercised under section 97 Cr.P.C in which no interference is called for in a
writ petition filed under Article 226 of the Constitution of India. It is further
submitted that the paramount consideration of the Court should be the welfare of
the children while deciding their custody and the respondents No.5 & 6 without
any pressure has willingly deposed before the SDM that they are not interested in
residing with the petitioner, hence no interference is called for and the petition is
liable to be dismissed.

6. Facts of the case are not in dispute to the extent that the petitioner and
respondent No.4 are husband and wife but they are living separately for the last so
many years and after separation, respondents No.5 & 6 were living with the
petitioner till the impugned order was passed by the SDM.

7. Respondent No.4 has filed an application under section 97 & 98 Cr.P.C
alleging that he used to live with the petitioner in Champi Mohalla, Narsinghgarh
and in the year 2011 after creating a dispute she took him alongwith respondents
No.5 & 6 with her to Madhusoodangarh where they have started living on a rented
house. The petitioner's behaviour remained cruel towards respondents No.4 to 6
and compelled him to leave the house. He has received a call from respondents
No.5 & 6 that the petitioner is behaving cruelly with them and they do not want to
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live with her, hence they are searched by issuing a warrant. The Sub Divisional
Magistrate has registered the application as case N0.09/Criminal/97/98/2020 and
issued a search warrant and in the execution of the said warrant, the police station
Narsinghgarh took the respondents No.5 & 6 from the custody of the petitioner
and produced them before the SDM. Respondent No.5 & 6 have recorded their
statements that they are not willing to reside with the petitioner as she ill-treats
them and they are willing to live with their father and accordingly learned Sub
Divisional Magistrate vide order dated 14.09.2020 has handed over the custody of
respondents No.5 & 6 to respondent No.4 in the exercise of power under section
98 of the Cr.P.C and also warned that in future if the petitioner creates any dispute
inrespect of custody of the respondents No.5 & 6 the respondent No.4 may report
to the police station.

8. The only issue which requires consideration in this petition is as to
whether the Magistrate is having power under sections 97 & 98 of the Cr.P.C to
pass an order in respect of custody of the children or to decide the dispute in
respect of custody of the children between the father and mother?

9. It is also not in dispute that since birth the respondents No.5 & 6 were
living with the petitioner and respondent No.4 and when they parted in the year
2011 twin children were only aged about 6 years and they have started living with
their mother i.e. petitioner. Till the day of the passing of the impugned order, they
were brought up and educated by the present petitioner. The petitioner has filed
various photographs of different times and age groups of respondents No.5 & 6 in
which they are seen along with the petitioner/mother. The petitioner has also filed
the mark sheets, certificates and other documents to show that they studied at
Madhusoodangarh, district Guna. The petitioner has also worked as a Teacher in
Radha Convent School. All of a sudden the respondent No.4 has filed an
application under section 97 & 98 Cr.P.C alleging that the petitioner is ill-treating
respondents No.5 & 6 and they are kept under confinement.

10. Section 97 Cr.P.C gives power to the Magistrate to issue a search warrant
if he has reason to believe that any person is confined under such circumstances
that the confinement amounts to an offence and upon search, if the person is found
in the confinement shall be taken before the Magistrate who shall make such order
as in the circumstances of the case seems proper. Section 98 Cr.P.C gives power to
the Magistrate for the restoration of liberty of a woman or a female child under the
age of 18 years who is under abduction or unlawful detention and the female child
under the age of 18 years to her husband, parent, guardian or other person having
the lawful charge of such child, therefore, admittedly, in this case, the provision of
section 98 Cr.P.C does not apply because it deals with a woman or female child
below the age of 18 years and the respondents No.5 & 6 are male children. So far
the power under section 97 Cr.P.C is concerned such power is liable to be
exercised if the Magistrate has a reason to believe that any person is confined
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under such circumstances that confinement amounts to an offence. In the
present case admittedly the respondents No.5 & 6 were living with the
petitioner/mother who is a natural guardian, therefore, it cannot be termed as
'confinement' and the same is not an offence. In the present case, the Magistrate
has not recorded its satisfaction that the respondents No.5 & 6 were in the
confinement of the mother which amounts to an offence.

11. The Apex Court in the case of Ramesh vs. Laxmi Bai reported in (1998) 9
SCC 266 has held that section 97 of the Cr.P.C does not attract in the case when the
child was living with his own father. In the case of Tejaswini Gaud & others vs.
Shekhar Jagdish Prasad Tewari & others reported in (2019) 7 SCC 42 the Apex
Court has held that in the child custody matter the ordinary remedy lies wholly
under the Hindu Minority and Guardianship Act or the Guardians and Wards Act,
as the case may be. In the cases arising out of the proceeding under the Guardian
and Wards Act, the jurisdiction of the Court is determined by whether the minor
ordinarily resides within the area in which the Court exercises the jurisdiction and
the welfare of the child. Even in the writ of habeas corpus where the Court is of the
view that a detailed enquiry is required the Court may decline to exercise the
extraordinary jurisdiction and direct the parties to approach the civil Court. This
Court in the case of Pushpa Ramesh Kumar Patwa vs. Ramesh Kumar Badri
Prasadreported in 2000 (3) MPLJ 268 has held that in the exercise of power under
section 97 of the Code the Magistrate cannot issue a direction for production of a
child from the custody of the father and direct that the child shall be in the custody
of the mother because the custody of the child with the father does not amount to
wrongful confinement thereby no offence is committed attracting the provision of
section 97 of the Cr.P.C. The High Court of Calcutta in the case of Lily Manna vs.
State of West Bengal and others reported in 2008 Cri.LLJ 625 has held that sine qua
non of application of section 97 Cr.P.C is that there has to be, prima facie, finding
that the person has been in wrongful confinement and that wrongful confinement
must amount to an offence. The High Court of Rajasthan in the case of Jaishree
Tiwarivs. State of Rajasthan & others reported in 2013 CriLJ 610 has held that the
Executive Magistrate has no power under section 97 to wrest custody of the child
from its natural guardian. Admittedly, when the child was in the custody of the
minor (sic: mother) there was no reason to believe that he was under wrongful
confinement and as such issuance of the search warrant was itself uncalled for and
accordingly the order of the Magistrate was set aside being an illegal, perverse and
absolutely abuse of process of Court.

12.  Although this Court vide order dated 09.03.2021 has directed the
Registrar (Judicial) to interact with the respondents No.5 & 6 personally and
submit its report in a closed envelope. The OSD/Registrar has interacted with
respondents No.5 & 6 on 09.03.2021 and gave its report to the effect that
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respondents No.5 & 6 who are 16 years of age want to reside along with their
father. The report dated 9.3.21 is reproduced below:

Date: 09.03.2021

In compliance of order of Hon'ble Court, Respondent No.5-
Ankit @ Ansh Chakravarti s/o Vikas Chakravarti and Respondent No.6-
Aabhas (@ Vansh Chakravarti s/o Vikas Chakravarti are brought before
me.

I have personally interacted with respondent No.5 -Ankit @
Ansh Chakravarti and Respondent No.6-Aabhas @ Vansh Chakravarti,
who are twins. Upon interaction with both of them, they have
categorically stated that they do not want to live along with their mother,
as their mother used to ill treat with them and with their father. They have
stated that presently they are residing with their father Vikas at
Narsinghgarh and both of them are pursuing their studies at
Narsinghgarh. Both of them have also stated that their father is taking
very good care of them, hence, they wish to stay along with their father.

State of No.5-Ankit @ Ansh Chakravarti and Respondent No.6-
Aabhas (@ Vansh Chakravarti were also recorded.

Interaction with No.5-Ankit @ Ansh Chakravarti s/o Vikas
Chakravarti and Respondent No.6-Aabhas (@ Vansh Chakravarti s/o
Vikas Chakravarti and from their statement it reveals that both the twins
do not want to resides along with their mother and are presently residing
with their father happily. They also allege ill treatment with them by
their mother. It does not appear that both twins are under any kind of
influence with their father.

Respondent No.5-Ankit @ Ansh Chakravarti and Respondent
No.6 Aabhas @ Vansh Chakravarti, who are 16 years old wants to
resides along with their father.

Report along with statement of Respondent No.5-Ankit @ Ansh
Chakravarti and Respondent No.6-Aabhas @ Vansh Chakravarti be kept
in sealed envelope and put up before Hon'ble Court for kind perusal.

OSD/Registrar

13.  Respondents No.5 & 6 are aged 16 years, therefore, they are in a position
to give their choice as to with whom they want to live. They recorded their
statement before the Magistrate as well as before the Registrar of this Court that
they are willing to live with their father. So far the allegation against the mother
i.e. petitioner is concerned same is very vague in nature. No specific instances
have been quoted in their statements about ill-treatment by the petitioner. Some
times mother become very strict towards their children than the father, therefore,
the Children's liking develops towards the father but that does not mean that the
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mother ill-treats her children or becomes their enemy. The children spend most of
the time with their mother, therefore, some times does not like the control and
strictness of the mother and by no stretch of the imagination, it cannot be termed
as an offence that can be led to illegal confinement. It appears that respondents
No.5 & 6 were not liking the strictness of the mother, therefore, they have shown
their willingness to reside with the father. Since they are aged about 16 years,
therefore, it would not be proper to pressurize them to live either with mother or
father but so far the order of the Magistrate is concerned it is per se illegal and
without jurisdiction. Sub Divisional Magistrate has wrongly exercised his power
under section 97 Cr.P.C that too without following the principle of natural justice.
Sub Divisional Magistrate did not issue a notice to the petitioner and called the
children through police and recorded their statement behind the back of the
petitioner without there being any cross-examination etc. and passed the order.
Respondents No.5 & 6 are minors as per the definition of child under section 2(12)
of the Juvenile Justice (Care & Protection of Children) Act, 2015. The Sub
Divisional Magistrate has directed the police to produce them before the Court by
way of a search warrant without considering that such process may affect their
mind, it is nothing but insensitive conduct on the part of the Sub Divisional
Magistrate, therefore, the order dated 24.09.2020 passed by the Sub Divisional
Magistrate is hereby quashed. Respondent No.4 is directed not to force
respondents No.5 & 6 to live with him. They are free to live with their mother.

14.  Astheresult, the petition is allowed with a cost of Rs.25,000/- payable by
respondent No.4 to the petitioner. The Sub Divisional Magistrate is directed not to
behave in this manner in future.

Petition allowed

L.LL.R. [2021] M.P. 908 (DB)
WRIT PETITION
Before Mr. Justice Prakash Shrivastava & Smt. Justice Anjuli Palo
WP No. 5877/2021 (Jabalpur) decided on 1 April, 2021

RACHNAMAHAWAR ...Petitioner
Vs.
THE DISTRICT MAGISTRATE & ors. ...Respondents

Securitization and Reconstruction of Financial Assets and Enforcement
of Security Interest (SARFAESI) Act (54 of 2002), Sections 14, 17 & 37 and
Criminal Procedure Code, 1973 (2 0f 1974), Section 20— Scope & Jurisdiction —
Competent Authority — Held — District Magistrate while passing order u/S 14
exercises only administrative/executive functions — As per Section 20 Cr.P.C.
Additional District magistrate also exercises same power as are exercisable by
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District Magistrate as per directions of State Government — Hence, power u/S
14 of Act of 2002 can be exercised by Additional District Magistrate also —
Impugned order not beyond jurisdiction— Petition dismissed. (Para8)

facdta sRaal” &1 gfayfaavor siv y7ifeT aer gfayfa fed &1 gad—7
(SARFAES]I) 3iferfaw (2002 &7 54), €71V 14, 17 G 37 U9 qU€ HIHAT Aladl,
1973 (1974 ®T 2), &TIRT 20 — a7 T fErHIRGT — e giferart — afafeifRa
— e afge gRT 14 @ Iavid QY URd &Rd 9HT  ddd
YeT® / SRIUIf® BRI ST YFRT HIAT 2 — &.9.9. DI €RT 20 & IR,
afaRea e afsrege ff oa vaR & ARl Igar e s e gri
gaTsyg fdaal & FA A BT 9T HAT & — 3d: 2002 & A9 DY oRy
14 & JFasia zrfed &1 AT fafRad forar aforeg e gT fY foar i doar @ —
e fa amaer AfreRar @ v 92 — arfasr @il |

Cases referred :
(2019)20SCC47,AIR 1969 SC483.

Aseem Trivedi, for the petitioner.
Piyush Dharmadhikari, G.A. for the respondents/State

ORDER

The Order of the Court was passed by
PRAKASH SHRIVASTAVA, J. :- This petition has been filed by the petitioner
aggrieved with the order dated 16.02.2021 passed by the Additional District
Magistrate under Section 14 of the the Securitisation and Reconstruction of
Financial Assets and Enforcement of Security Interest Act, 2002 (in short '"the
Act').

2. A preliminary objection has been raised in respect of availability of
alternate remedy of appeal.

3. Submission of learned counsel for the petitioner is that against such an
order the remedy of appeal under Section 17 of the Act is not available and that the
power under Section 14 can be exercised only by the District Magistrate and not
the Additional District Magistrate.

4. I have heard the learned counsel for the parties and perused the record.

5. The issue relating to the jurisdiction of the Additional District Magistrate
to pass an order under Section 14 of the Act needs consideration by this Court
because if the Additional District Magistrate had no jurisdiction to pass the
impugned order then the availability of alternative remedy of appeal will not
come in the way of the petitioner from approaching this Court.
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6. Section 14 of the Act gives the power to Chief Metropolitan Magistrate or
District Magistrate to assist secured creditor in taking possession of secured asset.
The term "District Magistrate" has not been defined under the Act. Section 37 of
the Act makes it clear that the application of other laws is not barred and provides
as under :-

""37. Application of other laws not barred.—The provisions
of'this Act or the rules made thereunder shall be in addition to,
and not in derogation of, the Companies Act, 1956 (1 0of 1956),
the Securities Contracts (Regulation) Act, 1956 (42 of 1956),
the Securities and Exchange Board of India Act 1992 (15 of
1992), the Recovery of Debts Due to Banks and Financial
Institutions Act, 1993 (51 of 1993) or any other law for the
time being in force."

7. The term "District Magistrate" has been defined under Section 20 of
the Cr.P.C., which reads as under :-

""20. Executive Magistrates.

(D) In every districtand in every metropolitan area, the
State Government may appoint as many persons as it thinks fit
to be Executive Magistrates and shall appoint one of them to
be the District Magistrate.

) The State Government may appoint any Executive
Magistrate to be an Additional District Magistrate, and such
Magistrate shall have such of the powers of a District
Magistrate under this Code or under any other law for the time
being in force, as may be directed by the State Government.

(3) Whenever, in consequence of the office of a
District Magistrate becoming vacant, any officer succeeds
temporarily to the executive administration of the district,
such officer shall, pending the orders of he State Government,
exercise all the powers and perform all the duties respectively
conferred and imposed by this Code on the District Magistrate.

4) The State Government may place an Executive
Magistrate in charge of a sub- division and may relieve him of
the charge as occasion requires; and the Magistrate so placed
in charge of a sub- division shall be called the Sub- divisional
Magistrate.

[(4A) The State Government may, by general or special
order and subject to such control and directions as it may deem
fit to impose, delegate its powers under sub-section (4) to the
District Magistrate.
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&) Nothing in this section shall preclude the State
Government from conferring, under any law for the time being
in force, on a Commissioner of Police, all or any ofthe powers of
an Executive Magistrate in relation to a metropolitan area."

8. A District Magistrate while passing an order under Section 14 of the
Act, exercises only administrative or executive function. Section 20 of the
Cr.P.C. makes it clear that the Additional District Magistrate also exercises
the same power as are exercisable by the District Magistrate as per the direction of
the State Government. Hence, the power under Section 14 of the Act can be
exercised by the Additional District Magistrate also.

9.  The Supreme Court in the matter of Authorised Officer, Indian Bank Vs. D.
Visalakshi and another, (2019) 20 SCC 47 has considered somewhat similar
issue while holding thatthe expression "Chief Metropolitan Magistrate" used
under Section 14 of the Act is inclusive of Chief Judicial Magistrate. While
holding so, the Court has given expansive meaning to the term "CMM" in order to
make the provision more meaningful as the same does not militate against the
legislative intent. The Supreme Court in the case of Authorised Officer, Indian
Bank (supra) has considered the conflicting views of various High Courts on this
issue and has laid down as under :

""35. Indisputably, the expressions "CMM" and "DM"
have not been defined in the 2002 Act. That definition
can thus, be traced to the provisions of CrPC. It is also
well established by now that the 2002 Act, is a self-
contained code. Concededly, the nature of inquiry to be
conducted by the designated authorities under the 2002
Act, is spelt outin Section 14 of the 2002 Act. The same is
circumscribed and is limited to matters specified in
clauses (i) to (ix) of the first proviso in sub-section (1) of
Section 14 of the 2002 Act, inserted in 2013. Prior to the
insertion of that proviso, it was always understood that in
such inquiry, it is not open to adjudicate upon contentious
pleas regarding the rights of the parties in any manner.
The stated authorities could only do verification of the
genuineness of the plea and upon being satisfied that it is
genuine, the adjudication thereof could then be left to the
court of competent jurisdiction.

37. Notably, the powers and functions of CMM and CIM
are equivalent and similar, in relation to matters specified
in CrPC. These expressions (CMM and CJM) are
interchangeable and synonymous to each other. Moreover,
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Section 14 ofthe 2002 Act does not explicitly exclude CJIM
from dealing with the request of the secured creditor made
thereunder. The power to be exercised under Section 14 of
the 2002 Act by the authority concerned is, by its very nature,
non-judicial or State's coercive power. Furthermore, the
borrower or the persons claiming through borrower or for
that matter likely to be affected by the proposed action
being in possession of the subject property, have statutory
remedy under Section 17 of the 2002 Act and/or judicial
review under Article 226 of the Constitution of India. In
that sense, no prejudice is likely to be caused to the
borrower/lessee; nor is it possible to suggest that they are
rendered remediless in law. At the same time, the secured
creditor who invokes the process under Section 14 of the
2002 Act does not get any advantage much less added
advantage. Taking totality of all these aspects, there is
nothing wrong in giving expansive meaning to the
expression "CMM", as inclusive of CJM concerning non-
metropolitan area, who is otherwise competent to
discharge administrative as well as judicial functions as
delineated in CrPC on the same terms as CMM. That
interpretation would make the provision more meaningful.
Such interpretation does not militate against the legislative
intent nor it would be a case of allowing an unworthy
person or authority to undertake inquiry which is limited
to matters specified in Section 14 ofthe 2002 Act."

It has further been held that :

""44. Be it noted that Section 14 of the 2002 Act is not a
provision dealing with the jurisdiction of the Court as
such. It is a remedial measure available to the secured
creditor, who intends to take assistance of the authorised
officer for taking possession of the secured asset in
furtherance of enforcement of security furnished by the
borrower. The authorised officer essentially exercises
administrative or executive functions, to provide
assistance to the secured creditor in terms of the State's
coercive power to effectuate the underlying legislative
intent of speeding the recovery of the outstanding dues
receivable by the secured creditor. At best, the exercise of
power by the authorised officer may partake the colour of
quasi-judicial function, which can be discharged even by
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the Executive Magistrate. The authorised officer is not
expected to adjudicate the contentious issues raised by
the parties concerned but only verify the compliances
referred to in the first proviso of Section 14; and being
satisfied in that behalf, proceed to pass an order to
facilitate taking over possession of the secured assets.

45. It is well established that no civil court can interdict
the action initiated in respect of any matter, which a
Debts Recovery Tribunal or Debts Recovery Appellate
Tribunal is empowered by or under the 2002 Act, to
determine and in particular, in respect of any action taken
or to be taken in pursuance of any power conferred by or
under the 2002 Act or under the Recovery of Debts Due
to Banks and Financial Institutions Act, 1993. That has
been ordained by Section 34 of the 2002 Act.

46. The borrowers or the persons claiming through
borrowers had placed emphasis on Section 35 of the
2002 Act. The same reads thus:

""35. The provisions of this Act to override other
laws.—The provisions of this Act shall have
effect, notwithstanding anything inconsistent
therewith contained in any other law for the time
being in force or any instrument having effect by
virtue of any such law."

47. The construction of this provision plainly indicates
that the provisions of the Act will override any other law
for the time being in force. The question is : do the
provisions of the 2002 Act override the provisions of
CrPC, whereunder the functions to be discharged by
CMM are similar to that of CJM. Further, the expressions
"CMM and CJM" are used interchangeably in CrPC and
are considered as synonymous to each other. Section 14,
even ifread literally, in no manner denotes that allocation
of jurisdictions and powers to CMM and CJM under the
Code of Criminal Procedure are modified by the 2002
Act. Thus understood, Section 14 of the 2002 Act, stricto
sensu, cannot be construed as being inconsistent with the
provisions of the Code of Criminal Procedure or vice
versa in that regard. If so, the stipulation in Section 35 of
the 2002 Act will have no impact on the expansive
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construction of Section 14 of the 2002 Act. Whereas,
there is force in the submission canvassed by the secured
creditors (banks), that Section 37 of the 2002 Act
answers the issue under consideration. The same reads
thus:

""37. Application of other laws not barred.—

The provisions of this Act or the rules made
thereunder shall be in addition to, and not in
derogation of, the Companies Act, 1956 (1 of
1956), the Securities Contracts (Regulation) Act,
1956 (42 of 1956), the Securities and Exchange
Board of India Act, 1992 (15 of 1992), the
Recovery of Debts Due to Banks and Financial
Institutions Act, 1993 (51 0f 1993) or any other law
for the time being in force.

"The bare text of this provision predicates that the
provisions of the 2002 Act or the Rules made thereunder
shall be in addition to the stated enactments or "any other
law for the time being in force". Having said that the
provisions of Section 14 of the 2002 Act are in no way
inconsistent with the provisions of the Code of Criminal
Procedure, it must then follow that the provisions of the
2002 Act are in addition to, and not in derogation of the
Code.

48. Suffice it to observe that keeping in mind the subject
and object of the 2002 Act and the legislative intent and
purpose underlying Section 14 of the 2002 Act, contextual
and purposive construction of the said provision would
further the legislative intent. In that, the power conferred
on the authorised officer in Section 14 of the 2002 Act is
circumscribed and is only in the nature of exercise of
State's coercive power to facilitate taking over
possession of the secured assets."

Finally, it has been concluded that :

""52. Applying the principle underlying this decision, it
must follow that substitution of functionaries (CMM as
CJM) qua the administrative and executive or so to say
non-judicial functions discharged by them in light of the
provisions of the Code of Criminal Procedure, would not
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be inconsistent with Section 14 of the 2002 Act; nay, it
would be a permissible approach in the matter of
interpretation thereof and would further the legislative
intent having regard to the subject and object of the
enactment. That would be a meaningful, purposive and
contextual construction of Section 14 of the 2002 Act, to
include CJM as being competent to assist the secured
creditor to take possession of the secured asset."

On the same analogy, it can be safely concluded that the power under
Section 14 of the Act can very well be exercised by the Additional Magistrate also.

10.  Learned counsel for the petitioner has placed reliance upon the judgment
of the Supreme Court in the matter of Hari Chand Aggarwal v. The Batala
Engineering Co. Ltd. And others, AIR 1969 SC 483 but in that case the nature of
power of requisition exercisable under Section 29 of the Defence of India, Act
(1962) was found to be very drastic in nature involving fundamental right of
property hence it was held that the word "District Magistrate" could not be read as
"Additional District Magistrate" but that is not so in the present case as the nature
of power exercisable under Section 14 of the Act is quite different. Hence, the
petitioner is not entitled to the benefit of the judgment of the Supreme Court in the
matter of Hari Chand Aggarwal (supra).

I1. Counsel for the petitioner referring to the Principles of Statutory
Interpretation by Shri G.P. Singh (Twelfth Edition, 2010) has raised the issue that
when the Act confer power on the authority then it should be exercised by the
same authority. That principle is not in dispute but in terms of the judgment of the
Supreme Court in the matter of Authorised Olfficer, Indian Bank (supra), the term
"District Magistrate" as contained in Section 14 of the Act is inclusive of
Additional District Magistrate also. Hence, the contention of the counsel for the
petitioner in this regard is not accepted.

12. Thus, in the present case, the order passed by the Additional District
Magistrate under Section 14 of the Act cannot be held to be beyond jurisdiction.

13. So far as the other issues, which are raised by the counsel for the petitioner,
the appropriate remedy is to file an appeal under Section 17 of the Act. This Court
in another judgment delivered today in the matter of Madan Mohan Shrivastava
Vs. Additional District Magistrate (South) Bhopal and others passed in W.P.
No0.5629/2021 has already held that against the order passed under Section 14,
remedy of appeal under Section 17 is available.

14.  Hence, the writ petition is disposed of after granting liberty to the
petitioner to avail the remedy of appeal.

Order accordingly
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I.L.R. [2021] M.P. 916 (DB)
WRIT PETITION
Before Mr. Justice Mohammad Rafiq, Chief Justice
& Mr. Justice Vijay Kumar Shukla
WP No. 8178/2020 (Jabalpur) decided on 23 April, 2021

INDRAKALA AGRAWAL (SMT.) & ors. ...Petitioners

Vs.

STATE OF M.P. & ors. ...Respondents
A. Rightto Fair Compensation and Transparency in Land Acquisition,

Rehabilitation and Resettlement Act (30 of 2013), Section 33 — Review of Award —
Jurisdiction — Held — Unless Statute provides for power of review, an award
once passed in itself becomes final - Power of Review is not an inherent power, it
must be conferred by law either specifically or by necessary implication —
Respondent by reviewing its award, acted beyond jurisdiction — Impugned
order quashed — Petition allowed. (Para19 & 21)

@. gfy srof<, gaate s yadaeengT d sfaa gfasv siv
yrRGRIar &7 siferere SS9 (2013 &7 30), €T 33 — 31a1S &1 YAldcldT —
siferpiRar — atafaaiRa — S99 9@ &FA gafddaiea o1 wfea Sudfea 8
HAT, TH IR UIRT fomar 1 Iars oru= 3y A ifow 91 oirar @ — gAfdaie
@1 wfad ¢ safifza wfea 21 2, 99 faffds wu A srear smavgs fagen
g1, fafr g1 ysw g9 arfey — el 9 Sua s@rs &1 yafddies av,
AfHTRAT ¥ W S fvar — sneafia s siftrEfsa — arfaeT Ao |

B. Constitution — Article 226, Right to Fair Compensation and
Transparency in Land Acquisition, Rehabilitation and Resettlement Act (30 of
2013), Section 64 and National Highways Act (48 of 1956), Section 3G(5) —
Alternate Remedy — Judicial Review — Maintainability of Petition — Held —
When a challenge to an order is primarily on ground of jurisdiction and
competence of authority, Writ Court can entertain a writ petition under
Article 226 of Constitution exercising its power of judicial review, even if
thereis provision of appeal provided in Statute — Petition maintainable.

(Para 20)

9. WRET — JgeeT 226, ¥ 376, Yaalad v yaavergTd 4
Sfaad gfasv iv gyeeRfar &1 sifSrae siferfaaa (2013 &1 30), €T 64 VT
IS TSI IS (1956 &7 48), 1771 3G (5) — d®lcud SuaR — =A%
gafdeiaT — aifaer 1 glyofigar — afifeiRa — o9 ta e &l gHldl,
T wu A AfreRdar vd yifdrer) &) geHdr @ R ) <) 18 8, Re
ST, A SIA A 3rdfia &1 Suee Sudfea @ a9 +fl, =nf¥e gafdais a1
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D! AFFT BT YART SR Y WIS D 1728 226 & siavia Re Arfadr agor
PR GHAT @ — ATt gryofia 2 |

C. National Highways Rules, 1957 — Power of Review— Held — The
entire provision of Rules of 1957 does not provide for a power of review to
competent authority so far as award under the National Highways Act, 1956
is concerned. (Para13)

T IR T HTT (9, 1957 — yAfdalaT ot eifad — sitifaifRa
— T8l b IS ISR AfefoRe, 1956 & 3faefd are &1 6ee 8, 1957 B
I & WA Suey, Je Uit &l gafdaied o wfda Sudfea 98 =d |

Casesreferred:

2019 SCC On line Bom 6092, 2019 SCC Online Cal 6122, W.P. (C) No.
665/2019 decided on 14.09.2020 (High Court of Chattishgarh), 2019 SCC
OnLine Al13589,2011 SCC Online KAR 115,2019 (9) SCC416.

Avinash Zargar, for the petitioners.
Ankit Agrawal, G.A. for the respondent Nos. 1 & 2.
Mohan Sausarkar, for the respondent No. 3.

ORDER

The Order of the Court was ©passed by
V. K. SHUKLA, J. :- The present petition has been filed under Article 226 of the
Constitution of India for quashing and setting aside of the award dated
01-06-2020 and for restoration of the original award dated 07-03-2019.

2. The facts of the case are that the industrial lands belonging to the
petitioners and the industrial unit appurtenant thereto have been acquired by the
respondents and an award granting compensation was passed on 07-03-2019. It is
submitted that the compensation for the land has been assessed (@ Rs.2700/- per
square meter. This rate was based on relevant market value guidelines. After more
than one year from the date of passing of the award, the respondent no.2 issued a
notice to the petitioners on 18-03-2020. By the said notice, three days time was
granted to the petitioners to submit their reply with regard to review of the award.
The petitioners filed a detailed reply inter alia pointing out that there is no error in
the award and that the respondent no.2 has become functus officio and thus he has
no jurisdiction to review the award that too after lapse of more than a year. The
respondent no.2 has reviewed the award and passed the impugned award and
reduced the amount of compensation awarded to the petitioners by applying rate
on the basis of measurement of lands acquired as per hectare basis, whereas
initially the compensation was computed at per square meter.
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3. Learned counsel for the petitioners submitted that admittedly the lands of
the petitioners are industrial and thus in the original award compensation was
rightly computed on the basis of per square meter. It is submitted that the
impugned award passed in exercise of the review jurisdiction is without
jurisdiction. In absence of the statutory power of review, the respondent no.2
could not have reviewed the award. The correction which has been sought by the
respondent no.2 would not fall within the ambit of correction of clerical error
under Section 33 of the Right to Fair Compensation and Transparency in Land
Acquisition, Rehabilitation and Resettlement Act, 2013 (hereinafter referred to as
'Act,2013). It is submitted that the aforesaid provision permits correction of
award of clerical error within a period of six months and not beyond that. The sole
question which crops up for consideration is as follows :-

"Whether the SDO cum Land Acquisition Officer cum
Competent Authority ( who after passing of award becomes functus
officio) can review the award passed by it in absence of statutory
powers of review under the National Highways Act, 1956 that too
after alapse of more than one year."

4. The learned counsel for the petitioners cited a Division Bench Judgment
of Bombay High Court in the case of Bhupendra Singh Vs. Competent Authority,
2019 SCC On line Bom 6092, Single Bench judgment of High Court of Calcutta
in WPA 142 0£2019, 2019 SCC Online Cal 6122 (Md. Asaduzzaman and another
Vs. State of West Bengal and others and also a Single Bench decision of High
Court of Chattishgarh at Bilaspur passed in Writ Petition (C) No.665/2019
(Mahesh Nachrani & Ors. Vs. Union of India & Ors.) and connected writ
petitions on 14-09-2020 to argue that once the competent authority has passed the
award as to the quantum of compensation payable in lieu of acquisition of the land
under the National Highways Act, he cannot review the order, therefore, the
amended award dated 01-06-2020 is wholly illegal and incompetent.

5. The respondents filed reply and raised preliminary objection regarding
the maintainability of the instant petition on the ground of availability of statutory
remedy as provided under Section 64 of the Right to Fair Compensation and
Transparency in Land Acquisition, Rehabilitation Act, 2013. It is submitted that
without availing the said alternative remedy, the instant petition is liable to be
dismissed. It is further submitted that the impugned award do not fall within the
purview of review, it is only a correction which is done by the answering
respondents to rectify the error occurred in the earlier award. It is submitted that
the lands of the petitioners were acquired for the four lane road for National
Highway from Indore to Aadlabad. The Acquisition Officer earlier passed the
award on 07-03-2019 and computed the amount of compensation of Rs.94793367/-
in respect of total acquired area of village Dehagavon i.e. 13.493 hectare. On
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13-03-2020, the Project Director submitted an application for correction of the
award on the ground that the rates which have been applied by the authority in
respect of the plot area (residential purpose) of Village Dehagavon i.e. Rs.2700
per sq. meter is not correct and it shall be as per market value of the land in the year
2017-2018 and for the land having area more than 0.03 hectare, rates applicable
for valuation will be 1.5 times of the rates of agricultural irrigated land, therefore,
the corrected rates will be Rs.4054500/- per hectare in place of 27000 per sq.
meter. The authority after taking into consideration the market value of the
property, reviewed the award on 01-06-2020. The notices were given to the
petitioners. As per the amended award, the compensation amount of the land of
the petitioners was determined at Rs.42014928/-. It is submitted that the
petitioners have raised the ground that the authority cannot review the award as he
became functus officio and thus he has no jurisdiction to review the award after
lapse of a year. It is submitted that the original award was passed on 07-03-2019 as
per relevant provision of the Act, 2013, but in original award, the authority has
determined the value of the land (residential plot) i.e. Rs.2700 per sq. meter for
diverted land whereas as per the market value and Collector guideline 2017-2018,
the diverted land (residential, industrial and any other use) more than 0.03
hectare, the rates applicable for valuation is 1.5 times the rate of agricultural
irrigated land. The impugned award has been passed under Section 33(1) & 64 of
the Act, 2013 and if the petitioners are aggrieved by the aforesaid award, then they
have alternative remedy to challenge the impugned award under the Act. It is
submitted that the petitioners have alternative remedy under section 3G(5) of the
National Highways Act to approach the Arbitrator.

6. The respondent no.3 filed an affidavit in compliance to the order dated
03-09-2020 passed by this court and submitted that the award dated 07-03-2019 in
which for Khasra nos.1140/1, 1140/2, 1140/3 and 1140/4 Rs.40,01,208/-,
Rs.3,57,85,995/-, Rs.34,29,607/- and Rs.1,82,91,235/- (cumulatively amounting
to Rs.6,15,08,045/-) has been awarded respectively. Admittedly, the rate which
has been applied by the respondent no.2 is of Rs.2700/- per sq.meter (rate

applicable for dlverted land) whereas as per the Collector Guidelines 2017-18
PHHID 2 B ATAR “"HIVSHT HHID 4 H Iocliad &3l / TTHI DI BISHR AT TTHIOT &3 H

0.03 AR A AP Fudfcid A (AT, SSANT, JIAR Td 3 IUAN &) BT
Wﬁf&lﬁiﬁfﬁﬁﬁiﬁﬂ?ﬂ@@gwmﬂ fmarT QT |

7. It is further submitted that as per subsequent amended award dated
01-06-2020 (amounting to Rs.1,00,16,884/- cumulatively for Khasra Nos.
1140/1, 1140/2, 1140/3 and 1140/40) in which the rates are applicable as per
Collector Guidelines 2017-2018 $Hi® 2 & ATAR HOSHI HHIG 4 H JeclRgd
&3l /Tl BT BISHR AT UTIT &5 H 0,03 IR 4 fd Juafda 4 (mard

febar o |
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On the basis of the aforesaid submissions, it is contended that the subsequent
impugned award passed by the respondent no.2 is proper and legal. They also
raised preliminary objection regarding availability of alternative remedy to
approach the Arbitrator as per the provision of Section 3G(5) of the National
Highways Act. Now he adverted to the question which has cropped up for
consideration in the present case is "Whether the SDO cum Land Acquisition
Officer cum Competent Authority ( who after passing of award becomes functus
officio) can review the award passed by it in absence of statutory powers of review
under the National Highways Act, 1956 that too after a lapse of more than one
year ?"

8. It was the stand and contention of the petitioners all along that once when
the prescribed authority has passed a final award and the same has been published,
the prescribed authority thereafter becomes functus officio. 1t was further
contended that once when an award has been passed, the statute does not provide
for any of the aggrieved persons to prefer a review, nor does the statute confer any
suo-moto (sic : motu) powers upon the prescribed authority permitting suo moto
(sic : motu) review of the final award. In view of this, the counsel for the
petitioners stressed that the impugned amended award dated 01.06.2020 to be
per-se illegal and contrary to law. Another ground raised by the petitioners while
challenging the amended award was that while registering a review the authority
concerned did not issue any sort of notice to the petitioners nor was a fair and
reasonable opportunity of hearing provided and thus the impugned order was also
violative of the principles of natural justice. The further contention of the
petitioners was that the plain reading and the proceedings would clearly reflect
that the entire acquisition proceedings have been conducted strictly in accordance
with the provisions of the Act and as such there is no procedural, technical and
legal shortcoming or lacuna in the process of passing of the final award under
Section 3(G) of the National Highways Act, 1956.

0. As regard to the counsel appearing for the respondents, have taken a plea
of there being an alternative remedy under sub-clause (5) of clause (G) of Section
3, which provides for the petitioners moving an appropriate application seeking
for appointment of an Arbitrator for redressal of the grievance of the aggrieved

party.

10. At this juncture, it would be relevant to refer to Section 3G of the National
Highways Act, 1956 and which for ready reference is being reproduced
hereinunder:

""3G. Determination of amount payable as compensation-(1)

Where any land is acquired under this Act, there shall be paid an
amount which shall be determined by an order of the competent

authority.
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2) Where the right of user or any right in the nature of an easement
on, any land is acquired under this Act, there shall be paid an amount to
the owner and any other person whose right of enjoyment in that land has
been affected in any manner whatsoever by reason of such acquisition an
amount calculated at ten per cent. of the amount determined under sub-
section (1), for that land.

3) Before proceeding to determine the amount under sub-section
(1) or sub-section (2), the competent authority shall give a public notice
published in two local newspapers, one of which will be in a vernacular
language inviting claims from all persons interested in the land to be
acquired.

@) Such notice shall state the particulars of the land and shall
require all persons interested in such land to appear in person or by an
agent or by a legal practitioner referred to in sub-section (2) of section
3C, before the competent authority, at a time and place and to state the
nature of their respective interest in such land.

5) Ifthe amount determined by the competent authority under sub-
section (1) or sub-section (2) is not acceptable to either of the parties, the
amount shall, on an application by either of the parties, be determined by
the arbitrator to be appointed by the Central Government.

(6) Subject to the provisions of this Act, the provisions of the
Arbitration and Conciliation Act, 1996 (26 of 1996) shall apply to every
arbitration under this Act.

(7) The competent authority or the arbitrator while determining the
amount under sub-section (1) or sub-section (5), as the case may be,
shall take into consideration -

(a) the market value of the land on the date of publication of the
notification under section 3A;

(b)  the damage, if any, sustained by the person interested at the time
of taking possession of the land, by reason of the severing of
such land from other land;

(c)  the damage, if any, sustained by the person interested at the time
of taking possession of the land, by reason of the acquisition
injuriously affecting his other immovable property in any
manner, or his earnings;

(d) if, in consequences of the acquisition of the land, the person
interested is compelled to change his residence or place of
business, the reasonable expenses, if any, incidental to such
change."
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11. And for the competent authority in the course of conducting the
proceedings under the National Highways Act, 1956 they have been given certain
powers which the Civil Court exercises while trying a suit under the Code of Civil
Procedure, 1908.

12.  The limited provisions of the Code of Civil Procedure which can
be exercised by the competent authority under the NH Act is spelt out in 3(I) of the
Actof 1956, which again for ready reference is reproduced herein under:

"3-1. Competent authority to have certain powers of civil court.— The
competent authority shall have, for the purposes of this Act, all the powers
of'a civil court while trying a suit under the Code of Civil Procedure, 1908
(5 0f'1908), inrespect of the following matters, namely:—

(a) summoning and enforcing the attendance of any person
and examining him on oath;

(b) requiring the discovery and production of any document;
(c) reception of evidence on affidavits;

(d) requisitioning any public record from any court or office;
(e) issuing commission for examination of witnesses."

13. In exercise of power conferred under Section 9 of the National Highways
Act, 1956, the Central Government had also framed certain Rules known as ""The
National Highways Rules, 1957". The entire provision of the Rules of 1957 does
not provide for a power of review to the competent authority, so far as the award
under the National Highways Act, 1956 is concerned.

14.  Recently, the Bombay High Court had the occasion of dealing with a
similar issue and in the said judgment of "Bhupendrasingh v. Competent
Authority” 2019 SCC OnLine Bom 6092, the Division Bench of the Bombay
High Court in paragraphs No. 25,27 & 47 has held as under:

"25. It would thus be apparent that the power of review, being a
creature of a statute, has to be conferred upon the authority by the
provisions of the statute. It cannot be said that the Parliament while
enacting the Amending Act No. 16 of 1997, amending the provisions of
the NH Act 1956, was oblivious of the nature of rights and powers being
conferred upon the Competent Authority for the purposes of acquisition
of land for the National Highways. Thus, had it been the intention of the
Parliament to confer a power of review upon the 'Competent Authority',
as constituted u/s. 3(a) of the NH Act, 1956, it would have so done by
insertion of a proper provision in that regard in the statute. The absence
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of such a provision, therefore, indicates the intention of the law makers,
not to confer such a power upon the Competent Authority, in absence of
which, such a power cannot be said to be available to the Competent
Authority.

217. Thus, under the scheme of acquisition under the NH Act, 1956,
under Section 3-A, the Central Government, for the purposes as stated
therein, has the power to, by publication of notification in the Official
Gazette, declare its intention to acquire such land. Under Sec. 3-B, any
person authorised in this behalf, has the lawful authority to inspect,
survey, measure, value, enquire, take levels, etc.. Section 3-C then
authorises the Competent Authority to hear objections, as may be filed
by any person interested in land and after hearing him or his counsel and
after making such further enquiry, if any, as thought necessary, decide
the objections, and such decisions/order has been made final. Section
3-D relates to submitting the report as to acquisition of land to the
Central Government and on receipt of such report, the Central
Government shall declare, by notification in the Official Gazette, that
the land should be acquired for the purpose mentioned in sub-section (1)
or Section 3-A. Section 3-E prescribes for taking possession of the land
acquired. Section 3-F is with regard to the right to enter into the land
where land has vested in the Central Government and Section 3-G is
relating to determination of compensation amount by the Competent
Authority for the land acquired. This would demonstrate no power of
review or for that matter a power to make any correction in the award
passed, for whatsoever reason, has been conferred upon the Competent
Authority. The status of the Competent Authority and the nature of the
power exercised by it, are material in considering whether it would have
an inherent power of review/correction as is being contended by the
learned A.S.G. Shri Sanjeev Deshpande.

47. The net result of the discussion, as made above, is that the
provisions of section 33 of the Act of 2013, are not available to the
Competent Authority constituted u/s. 3(a) of the NH Act, 1956, in the
process of acquisition of land under the NH Act, 1956 and thus, it is
impermissible for the Competent Authority to make any correction or
for that matter to pass any order in the nature of correction of an award or
for that matter an amended award. Once the award has been passed by
the Competent Authority, the Competent Authority loses any authority
to tinker with it in any manner whatsoever."

15. A similar dispute also came up before the Allahabad High Court in the
case "Ravindra Kumar Singhv. Union of India”, 2019 SCC OnLine All 3589. The
Division Bench of Allahabad also in paragraphs No. 30 to 34 held as under:
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"30. We find unbroken line of authority to the effect that power of review
is not an inherent power. It needs to be conferred by the statute by
express or specific provision. In absence of any such power the order
simply becomes without jurisdiction.

31. The legal position in this regard is much too well settled to require
any reiteration. We may in this regard gainfully refer to the decision of the
Supreme Court in Patel Chunibhai Dajibha v. Narayanrao Khanderao
Jambekar.

32. The Act does not empower the Collector to review an order passed
by him under Section 76-A. In the absence of any power of review, the
Collector could not subsequently reconsider his previous decisions and
hold that there were grounds for annulling or reversing the Mahalkari's
order. The subsequent order dated February 17, 1959 reopening the
matter was illegal, ultra vires and without jurisdiction. The High Court
ought to have quashed the order of the Collector dated February 17,
1959 on this ground.

33. The said judgement has been consistently followed by the Supreme
Court, in Kalabharati Advertising v. Hemant Vimalnath Narichania4 the
Supreme Court has made the following observation:

"Review in absence of statutory provisions

12. It is settled legal proposition that unless the statute/ rules so
permit, the review application is not maintainable in case of
judicial/ quasijudicial orders. In the absence of any provision
in the Act granting an express power of review, it is manifest
that a review could not be made and the order in review, if
passed, is ultra vires, illegal and without jurisdiction. (Vide
Patel Chunibhai Dajibha v. Narayanrao Khanderao Jambekar
and Harbhajan Singh v. Karam Singh.)

13. In Patel Narshi Thakershi v. Pradyuman Singhji Arjunsinghji,
Major Chandra Bhan Singh v. Latafat Ullah Khan4, Kuntesh
Gupta (Dr.) v. Hindu Kanya Mahavidyalaya, State of Orissa v.
Commr. of Land Records and Settlement and Sunita Jain v.
Pawan Kumar Jain this Court held that the power to review is
not an inherent power. It must be conferred by law either
expressly/specifically or by necessary implication and in
the absence of any provision in the Act/Rules, review of an
earlier order is impermissible as review is a creation of
statute. Jurisdiction of review can be derived only from the
statute and thus, any order of review in the absence of any
statutory provision for the same is a nullity, being without
jurisdiction."



LL.R.[2021]M.P. Indrakala Agrawal (Smt.) Vs. State of M.P. (DB) 925

34. Applying the said principle, we find that the competent authority has
traveled beyond its jurisdiction to review its own order. He has ventured
to sit over the order by his predecessor in reopening the Award. Hence, in
the absence of any power of review, impugned order passed by the
competent authority in the present case is without jurisdiction."”

16.  The High Court of Karnataka also had an occasion of dealing with a
similar situation in the case of "National Highway Authority of India v. Assistant
Commissioner and Competent Authority, Kolar and Another"” 2011 SCC Online
KAR 115, wherein in paragraph No.13 the Division Bench has held as under:

"13. The question is whether respondent No. 1 has any such power under
the provisions of the Act to pass such a second award. The answer has to
be an emphatic no. There is no provision in the Act clothing respondent
No. 1 to pass a second award. Once an award is passed determining the
compensation by the competent authority, then as per the provisions
contained under sub-Section (5) of Section 3G of the Act, the aggrieved
party who does not accept the amount has to make an application to the
Arbitrator appointed by the Central Government who will determine the
correct amount payable. As per sub-Section (6) of Section 3G of the Act,
the provisions of the Arbitration & Conciliation Act, 1996, are made
applicable to every Arbitration that takes place under the National
Highways Act, 1956. As per sub-Section (7) of Section 3G of the Act,
certain factors are enumerated which are required to be taken into
consideration while determining the amount of compensation by the
competent authority and also by the arbitrator. It is thus clear that if it is
the case of the claimants-land owners that proper market value to the
acquired lands payable as on the date of preliminary Notification
published under Section 3 A of the Act was not determined and awarded
by the competent authority, the only course open for them is to move the
arbitrator whereupon the arbitrator is enjoined with a duty to determine
the same by following the provisions contained under sub-Section (7) of
Section 3G of the Act The aggrieved party will be further entitled to avail
the provisions of the Arbitration & Conciliation Act, 1996."

17. The same view has been reiterated by High Court of Chhatishgarh at

Bilaspur in the case of Mahesh Nachrani and others Vs. Union of India and others

passed in Writ Petition (C) No0.665/2019, and High Court of Calcutta in WPA 142

0f2019, 2019 SCC Online Cal 6122 (Md. Asaduzzaman and another Vs. State of
West Bengal and others.

18. Recently the Hon'ble Supreme Court also in the case of "' Naresh Kumar &
Others v. Government (NCT of Delhi)" 2019 (9) SCC 416 considering the issue
whether a review of an award passed under the Acquisition Act was permissible or
not, in paragraphs No.13 & 14 held as under:
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"13. It is settled law that the power of Review can be exercised only
when the statute provides for the same. In the absence of any such
provision in the concerned statute, such power of Review cannot be
exercised by the authority concerned. This Court in the case of
Kalabharati Advertising vs. Hemant Vmalnath Narichania (2010) 9
SCC437, has held asunder:

"

. 12. It is settled legal proposition that unless the
statute/rules so permit, the review application is not
maintainable in case of judicial/quasi-judicial orders. In the
absence of any provision in the Act granting an express
power of review, it is manifest that a review could not be
made and the order in review, if passed, is ultra vires, illegal
and without jurisdiction. (Vide Patel Chunibhai Dajibha v.
Narayanrao Khanderao Jambekar [AIR 1965 SC 1457] and
Harbhajan Singh v. Karam Singh [AIR 1966 SC 641] .

13. In Patel Narshi Thakershi v. Pradyuman Singhji

Arjunsinghji [(1971) 3 SCC 844], Chandra Bhan Singh v.
Latafat Ullah Khan [(1979) 1 SCC 321] , Kuntesh Gupta

(Dr.) v. Hindu Kanya Mahavidyalaya [(1987) 4 SCC 525],
State of Orissa v. Commr. of Land Records and Settlement
[(1998) 7 SCC 162] and Sunita Jain v. Pawan Kumar Jain
[(2008) 2 SCC 705] this Court held that the power to review
is not an inherent power. It must be conferred by law either
expressly/specifically or by necessary implication and in
the absence of any provision in the Act/Rules, review of an
earlier order is impermissible as review is a creation of
statute. Jurisdiction of review can be derived only from the
statute and thus, any order of review in the absence of any
statutory provision for the same is a nullity, being without
jurisdiction.

14. Therefore, in view of the above, the law on the point
can be summarised to the effect that in the absence of any
statutory provision providing for review, entertaining an
application for review or under the garb of clarification
/modification/ correction is not permissible."

14. In view of the aforesaid, we hold that the Award dated 01.10.2003
could not have been reviewed by the Collector, and thus we allow these
appeals and quash the order dated 04.07.2004 passed by the Collector in
Review Award No. 16/03/04 as well as the order dated 04.03.2010
passed by the Delhi High Court in Naresh Kumar v. State (NCT of
Delhi). The appellants shall thus be entitled to the compensation as
awarded in terms of the Award of the Land Acquisition Collector dated
01.10.2003, and the Supplementary Award dated 27.10.2004. No orders
asto costs."
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19. From the reading of the aforesaid judicial pronouncements of the various
High Courts as also of the Hon'ble Supreme Court a fact which stands established
is that unless the provision of law i.e. the statute provides for the power of review,
an award once passed in itself becomes final. The position of Law also gets well
settled on the basis of the aforesaid judicial pronouncements that the power of
review is not an inherent power, it must be conferred by law either specifically or
by necessary implication. A review is always considered to be a creature of statute
and the power of review cannot be entertained in the absence of a provision
thereof.

20. As regards the objection of the respondents, so far as the right of the
petitioners to challenge the award by way of an arbitration invoking Section
3G(5) of the National Highways Act, 1956 is concerned, this Court is of the
opinion that, once when the challenge is made to the amended award primarily on
the ground of, lack of jurisdiction and competence on the part of the prescribed
authority, in reviewing his award and the ground being that of the authorities
being denuded of their power of review this Court is of the opinion that under such
circumstances, this Court in exercise of its powers under Article 226 of the
Constitution of India exercising the power of judicial review can entertain a writ
petition in this regard, even in the case, if there is a provision of appeal provided
under the statute. It is by now a well settled proposition of law that when a
challenge to an order is primarily on the ground of jurisdiction and competence of
the authority Writ Court can entertain a writ petition. Thus, the objection so far as
the petitioners having an alliterative (sic : alternative) remedy stands rejected.

21. For all the aforesaid reasons, the writ petition deserve to be and are
accordingly allowed and the impugned amended award (Annexure P/1) dated
01.06.2020 is held to be bad in law, illegal and without jurisdiction and are
accordingly set-aside thereby entitling the petitioners the benefit as per the
original award dated 07.03.2019.

22.  Inview of the aforesaid, the writ petition stands allowed. No order as to
costs.

Petition allowed
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MISCELLANEOUS PETITION
Before Mr. Justice Vishal Dhagat
MP No. 2679/2020 (Jabalpur) decided on 10 February, 2021

GANESH & anr. ...Petitioners
Vs.
SMT. INDU BAI & anr. ...Respondents

A. Maintenance and Welfare of Parents and Senior Citizens Act (56
0of 2007), Sections 2(b), 21, 22 & 23 — Relief of Residence — Order of Eviction —
Jurisdiction — Held — Relief of residence is implicit in the Act and it cannot be
granted to senior citizen and parents unless and until there is an order of
eviction of persons who have forcefully occupied premises/residential area of
such parents and senior citizens — Maintenance includes residence, thus to
give them substantial justice, Tribunal has power to order eviction — Petition
dismissed. (Para10)

®. grar fOar vq s TrTR®&1 &1 9voT giyor vq &eqror 3ifefaaq
(2007 @7 56). &TRTG 2(b), 21, 22 T 23 — [T 7T AT — @l BT 31T
siferarRar — affetRa — far &1 srgaiy, st  Syafda @ aon s
qRss ARTR® Td ATAT—dr &1 U< 81 fhar ST gadr oid d& o S aafaaar
B deEgell BT AR d B Forgla Sad #ar—fUar vd aRks arRe &1
IRER / FaTe &3 qaqYd® TEd f&Har gam & — wRvMiver 4 frara garfas @
Iq:, S ARG A1 Y dA & {1y AfHror ol @l e fR¥d o1 &)
gifaad @ — AT @R |

B. Maintenance and Welfare of Parents and Senior Citizens Act (56
of 2007), Sections 2(b), 21, 22 & 23 — Order of Eviction — Right of Parents —
Held — Giving right of residence or evicting a person from house who had
forcefully occupied the house without recourse to law does not deprive him of
his title or interest in the property — It only safeguards right of senior citizen
and parents in the property. (Para10)

. arar fAar vq e arR&! &1 9T Iyor vq &earor ferfaas
(2007 &7 56), RTY 2(b), 21, 22 T 23 — GGt} BT JRI — HAT—Iar &1
gifererv - afafaeiRa — frara &1 iffrer <1 Srerar va aufad, o= fafer &r
Jaciq fg a1 9™ 4 9ayd® <@ A1 o1, 3 96 A 439 BT, S
Wufcad # SO g6 A1 fda 9 dfaad 98 avar — 98 dad aRss ariRe vd
ATaT-RaT & Sufed & AfrdR B &1 HRAT R |
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C. Interpretation of Statutes — General Act & Special Act — Effect —

Held — If a provision of Special Act is inconsistent with provision of General
Act, provision of Special Act will override the provision of General Act.

(Para 11)

T, &I &7 fAdaT — arErer siferfaraw g ey siferfaer — gara
— arfafeiRa — uﬁﬁﬁqaﬁﬁwmaﬁs‘mawaﬁrﬁw$wa
& 91T IGUd =, fauy Aferfam &1 Susy, AeRer AfSfaa & Sudy W)
RIS BT |

Casereferred :
2020 SCC Online 1023.

Abdul Waheed Choudhary, for the petitioner.
Arpan Pawar, for the respondent No.1.

ORDER

VISHAL DHAGAT, J. :- Petitioners have filed this Misc. Petition
challenging order dated 6.8.2020 passed by Sub Divisional Officer, Khandwa, in
application filed for maintenance under the Maintenance and Welfare of Parents
and Senior Citizens Act, 2007 (hereinafter referred to as the 'Act 0o 2007"). By said
order, learned Tribunal has passed an order under Sections 21,22 and 23 of the Act
of 2007, for eviction of respondent nos.1 & 2 from the house situated in Prem
Nagar, District Khandwa.

2. Petitioners had challenged the order passed by SDO, Khandwa before
Collector Khandwa. Collector, Khandwa vide its order dated 16.9.2020 has
dismissed the appeal as not maintainable on the ground that appeal under
Section 16 can only be preferred by senior citizen and parent and further party
shall not be represented through legal representative. As petitioner has no other
alternative remedy under Act of 2007, has approached this Court under Article
226 of the Constitution of India, for quashing or order of Sub Divisional Officer.
Order passed by Collector is not called in question in this misc. petition.

3. Petitioners have challenged the order of SDO dated 6.8.2020 on the
ground that SDO has no jurisdiction to pass the order of eviction.

4. Learned counsel for the petitioners as well as respondents had relied on a
judgment passed by the Apex Court in the case of S. Vanitha vs. Dy.
Commissioner, Bengaluru Urban District and Others, 2020 SCC Online 1023.

5. Learned counsel for the petitioners submitted that Sections 20, 21, 22 &
23 of the Act 0of 2007, does not provide any power to Tribunal to pass an order of
eviction. Under Section 20, the State Government shall ensure medical support
for senior citizens; under Section 23, senior citizens who have, after
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commencement of this Act, has transferred by way of gift or otherwise, his
property, subject to the condition that the transferee shall provide basic amenities
and basic physical needs to the transferor and such transferee refuses or fails to
provide such amenities and physical needs, the said transfer of property shall be
deemed to have been made by fraud or coercion and shall be declared void by the
Tribunal. Section 9 of the Act 0of 2007, provides for order of maintenance.

6. It is submitted by learned counsel for the petitioners that petitioners who
are legal representatives of deceased has a share in the property. Being the legal
heir of deceased and co-owner of property with respondent no.1 Indu Bai,
petitioners cannot be deprived of their right and they cannot be evicted from the
house. It is further argued by him that as per the judgment passed by the Apex
Court in the case of S. Vanitha (supra) eviction orders which was passed by the
Tribunal and confirmed by the Appellate Authority and Division Bench of High
Court of Karnataka were set aside by the Apex Court. The issue involved in the
case was that one S. Vanitha, who was daughter-in-law, filed an appeal before
Apex Court against the order of High Court where she has challenged the
jurisdiction of the Tribunal to pass an order of eviction under the Act 0o 2007. The
Apex Court, in para-41 of the judgment, held that appellant S. Vanitha (supra) has
a right of residence in the share household under the provisions of Domestic
Violence Act, 2005 and said right cannot be eliminated by evicting appellant
S. Vanitha (supra) in exercise of summary powers entrusted by the Act of 2007,
and due to said reason orders by the Tribunal, Appellate Authority and High Court
were set aside. In this background it was urged by him that tribunal has no
jurisdiction to pass an order of eviction under the Act o£2007.

7. Learned counsel for respondent no.1 has relied on the same judgment and
took shelter of para-20 of said judgment. Relying on the said paragraph, it is
submitted by him that Tribunal under the Act o 2007, may have authority to order
eviction, if it is necessary and expedient to ensure the maintenance and protection
of senior citizen or parent. Eviction, in other words, would be an incident of the
enforcement of the right to maintenance and protection. Supreme Court has
further observed in said paragraph that remedy of eviction can be granted only
after adverting to the competing claims in the dispute. In view of the said
observations made by Apex Court and also considering Section 2(b), Section 9
and Rule 20 of the Rules of 2009, power to order eviction is implicit in the Act so
that a senior citizen or parent can peacefully live in the house with dignity.

8. Learned counsel for the respondent no.1 submitted that SDO was well
within its jurisdiction to pass an order of eviction. As per Section 2(b) of the Act of
2007, maintenance includes provision for residence. It is further submitted by him
that as per Rule 19 of the Act of 2007, it is the duty and power of District
Magistrate to ensure that life and property of Senior Citizens of the district are
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protected and they are able to live with security and dignity. In view of Section
2(b) of the Act 0of 2007 and Rule 19 of the Maintenance and Welfare of Parents and
Senior Citizens Rules, 2009 (hereinafter referred to as 'the Rules of 2009"), SDO
has acted within its jurisdiction to pass the order of eviction. It is further argued
that respondent no.1 is mother and respondent no.2 who is aunt of petitioners is
covered within the definition of senior citizen and parents in the Act of 2007.
Petitioners have no right on the property of respondent no.2 and they may have
some share in property of respondent no.l but eviction of petitioners can be
ordered by SDO. Petitioners have forcefully driven out respondents from their
house. It is further submitted by learned counsel for respondent no.1 that she is
aged more than 60 years. Right of residence and protection of the property will be
without meaning if Tribunal does not have any power to order eviction. The power
of Tribunal to grant relief of eviction is to be considered in the light and object of
the Act of 2007. Respondents cannot be asked to approach the civil court seeking
eviction of the petitioners. If such a direction is given, then same will defeat the
very purpose of the Act of 2007, which is enacted to give speedy and immediate
relief'to elderly citizens and parents. In view of the aforesaid submission, he made
aprayer for dismissal of this Misc. Petition.

9. Heard learned counsel for the petitioners as well as respondents.

10.  There is no specific provision for ordering eviction of persons who had
forcibly occupied the house of senior citizen and parent. However, the relief of
eviction is implicit in the Act. Definition of maintenance given under Section 2(b)
of the Act of 2007, includes provision for food, clothing and residence. The relief
of residence to senior citizen and parents cannot be granted unless and until there
is an order of eviction of persons who have forcefully occupied premises/
residential area of such parents and senior citizens. Maintenance includes
residence, therefore, to give substantial justice to parents and senior citizen,
Tribunal has power to order eviction. Ithasbeen submitted by learned counsel for
petitioners that petitioner no.1 has right and interest in the property after death of
his father. Giving right of residence or evicting a person from house who had
forcefully occupied the house without recourse to law does not deprive him of his
title or interest in the property. It only safeguards right of senior citizen and
parents in the property. Independence and liberty of senior citizen and parents can
only be ensured if there is protection of their property. Substantive justice of
maintenance and protection of property of parents and senior citizen will only be
illusionary if Tribunal does not have right to evict. In cases where the person who
is sought to be evicted is also having a right in the property or have right of
residence in the property by virtue of some other Act, then for such eventuality
Section 3 of Act of 2007, is provided. Section 3, is having a non-obstant
(sic : obstante) clause which is as under:-
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"3. Act to have overriding effect.- The provisions of this Act
shall have effect notwithstanding anything inconsistent therewith
contained in any enactment other than this Act, or in any instrument
having effect by virtue of any enactment other than this Act."

I1. In case of S. Vanitha (supra) Apex Court held Section 36 of Prevention of
Women from Domestic Violence Act, 2005 (hereinafter referred to as 'the Act of
2005) not in nature of a non-obstante clause, has to be construed harmoniously
with non-obstente (sic : obstante) clause in Section 3 of the Act of 2007. Such ratio
is laid down as both Acts i.e. Act of 2007 and Act of 2005, are special Acts. But
where one Act is Special Act and other Act is General and in case of inconsistency
between the provisions, provisions of Special Act will over-ride provision of
General Act.

12. In view of same, Tribunal is empowered to pass an order of eviction
against petitioners. Learned Apex Court, in the case of S. Vanitha (supra) has set
aside the order of eviction as daughter-in-law was also having right of residence
under Protection of Women from Domestic Violence Act, 2005 and, therefore,
claim of daughter-in-law cannot be overlooked/eliminated in exercise of
summary powers under the Act of 2007. Aforesaid case is distinguishable as
rights of residence in share household under the Act of 2005 is not in issue in this
case. In para-20 of the judgment passed in the case of S. Vanmitha (supra),
observations have been made that the Tribunal under the Senior Citizens Act 2007
may have the authority to order an eviction, if it is necessary and expedient to
ensure the maintenance and protection of the senior citizen or parent.

13. In view of the aforesaid facts and circumstances of the case and law, misc.
petition filed by the petitioners is dismissed.

Petition dismissed

I.L.R. [2021] M.P. 932
MISCELLANEOUS PETITION
Before Mr. Justice G.S. Ahluwalia
MP No. 3423/2020 (Gwalior) decided on 23 February, 2021

SHREERAM SHARMA ...Petitioner
Vs.
STATE OF M.P. & anr. ...Respondents

A. Motor Vehicles Rules, M.P. 1994, Rule 77(la) & 77(1b) —
Registration of Vehicle — Renewal — Held — According to amended Rules,
amended Rule 77(1a) would not be applicable to stage carriage which was
registered before coming into force of amended Rules i.e. from 28.12.2015 —
Vehicle was registered prior to coming into force of amended Rule 77(1a) —



LL.R.[2021]M.P. Shreeram Sharma Vs. State of M.P. 933

Under Rule 77(1b), outer limit of 15 years is not applicable to vehicle in
question — Respondents directed to decide application of renewal of
registration of vehicle — Petition allowed with cost of Rs. 20,000.

(Paras 8 to 11, 14 & 17 to 19)

@. #teY I g9, 9.9 1994, 499 77(1a) T 77(1b) — a1ET BT
vforeglaeor — adiever — afifaiRa — doifea sl @ sgar, deifea
o 77 (1a) wifSTel LY W @ T @1 et W iavr et e @
gadd # A i 28.12.2015 | Yd fHAT AT o — arEd &1 RGBT
weifera M 77(1a) @ Yad< H 3 & qd fear wam o — s 77(1b) @
I, 15 a9 BT 9188 AT YSITd @18+ R ] T8 sidl — g &I are+
& ITEHT & BT BT A fafReaa a3+ 2g FRE fear ™ —
ATFIBT 20,000 / — ®. & AT Afxd AR |

B. Motor Vehicles Act (59 of 1988), Section 72 — Regional
Transport Authority — Power & Jurisdiction — Held — Section 72 does not
authorise Regional Transport Authority (RTA) to amend the Rules — If Rules
are silent on any aspect, RTA by incorporating some conditions can grant or
review the permit but Section 72 does not confers unfettered right on him to
amend the Rules itself. (Paral12 & 13)

. qlev I JfEfra9 (1988 &1 59), €RT 72 — & yfRasT
giferaeor — w1faa a sifereiRar— aifafaeaiRa — a1 72 &3 uRaga yiftrazor
EMRAY) &I I & Gt w37 g uitrga T8 st @ — afx feedt yaq
R e 619 €, IIRALY. 8 wd affuferd #v wftie @ doar @ srerar saar
gAfdeied $R Gadl @ URg ORI 72 S @A Al 1 Geiiea &< &1 FRaw
AP R yac T8I Bl |

C. Judicial Discipline — Held — STAT shockingly refused to rely on
judgments of High Court on ground that same were unreported judgments —
It has given a complete go bye to Judicial Discipline in making distinction in
unreported and reported judgments — Such observation is contrary to law.

(Paras 14 to 16)

T, ~I1Rr% srgema — ififEiRa — s uRaga ardia aifdre=or A
B dTel ©U A Sod AATAY $ oAl o= fawarg 31 9 59 IR R SR
forar 8 fo saa fAvfa srysRig fAvfa oF — SE9 Yol ik sl fAofay
A AR A W TR ITATEA Bl YR AXE @ fHar 8 — Iad AT fafy
® yfama 2 |

Cases referred :
W.P.No. 7703/2018 decided on 30.08.2018, AIR 1962 SC 1893.
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Neerendra Sharma, for the petitioner.
Deepak Khot, G.A. for the respondent/State.

(Supplied: Paragraph numbers)

ORDER

G.S.AHLUWALIA, J. :- This petition under Article 227 of Constitution of
India has been filed against the order dated at 08.12.2020 passed by Shri Axay
Kumar Dwivedi, STAT, Gwalior in Appeal No. 21/2020 whereby the appeal filed
by the petitioner against the order dated 16.9.2020 has been dismissed and the
application filed by the petitioner for renewal of permit in respect of bus No. M.P-
33-E-0199 has been deferred on the ground that the said bus has completed its life
of 15 years and, therefore, the petitioner should replace the bus as per the
amendment in Rule 77 of (MP Motor Vehicles Rules, 1994).

2. It is submitted by the Counsel for the petitioner that the petitioner was
granted permit for plying bus No. M.P-33-E-0199. The last renewal of the permit
was having its validity from 25.4.2015 to 25.4.2020. After the validity came to an
end, he filed an application for renewal which has been deferred by RTA by the
impugned order dated 16.9.2020 which has been affirmed by STAT. It is
submitted that the co-ordinate bench of this Court by order dated 30.8.2018
passed in case of Waheed Khan v. Transport Department and Ors. (W.P. No.
7703/2018) has held that the provision of sub-rule (1a) of Rule 77 of MP Motor
Vehicles Rules, 1994 (In short Rules 1994) would not apply to the stage carriage
which were registered earlier and accordingly, petitioner is entitled for renewal of
his permit and deferment of his application is contrary to such judgment.

3. This Court, by orders dated 5-1- 2021, 12-1-2021, 18-1-2021, 29-1-2021
and 15-2-2021 granted time to the State Counsel to verify as to whether any writ
appeal against the order passed in the case of Waheed Khan (Supra) is under
contemplation or not. It is submitted by the State Counsel that in spite of various
letters sent by the Office of Additional Advocate General, no response has been
received.

4. Under these circumstances, this Court is left with no other option, but to
hear this case on merits.
5. Itis the case of the petitioner that he was granted permit for the bus bearing

registration no. M.P-33-E-0199 which was lastly renewed in the year 2015 and
validity of renewed permit was upto 25.4.2020. It is further admitted by the
Counsel for the petitioner that bus bearing registration No. M.P-33-E-0199 has
attained its age of 15 years in the month of July 2020.
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6. Now the only question for consideration is as to whether the case of the
petitioner is covered by the amended provision of Rule 77 (1a) of Rules, 1994 or
not.

7. By amendment dated 24" of September, 2010 in the Rules of 1994, sub-
rule (1a) was inserted in Rule 77 of Rule of 1994 which reads as under:-

"3. Inrule 77, Sub-rule (1), the following sub-rule
shall be inserted, namely:-

(1 a) In order to ensure safe, secure and convenient
transport services to the passengers, the permit granting
authority while granting a stage carriage permit shall abide
the following conditions, namely :-

(1) that no stage carriage permit shall be granted on
interstate route to a vehicle which has completed 10 years
from the manufacture year;

(i1) that no stage carriage permit shall be granted
for ordinary route within the State to a vehicle which has
completed 15 years from the year of manufacture;

(ii1) that no stage carriage permit shall be granted
for any route to the vehicle which has completed 20 years
from the year of manufacture;

(iv) that for long distance route of 150 km or above
in a single trip, the following category of vehicles with
seating capacity shown against each shall be permitted to

ply:

1 |Deluxe/Air Conditioned not less than 35+2 seats, excluding
bus driver and conductor

2 |Express bus not less than 45+2 seats, excluding
driver and conductor

3 |Ordinary bus not less than 50+2 seats, excluding
driver and conductor

8. Rules 77 (1a) (i1) which provided that no stage carriage permit shall be

granted for ordinary route within the State to a vehicle which has completed 15
years from the date of manufacture was omitted by amendment dated 28" of
December, 2015. Further in place of 20 years in Rule 77 (1a) (iv) was substituted
by 15 years.
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0. However, sub rule (1b) of Rule 77 of Rules of 1994 has also been added by
amendment dated 28.12.2015 which reads as under:-

"The restriction imposed by sub-rule (1a), in so far as they
relates to the stage carriage registered before coming into force of the
said rules shall notapply".

10. Thus, according to the amended rules, the amended rule (1a) of Rule 77 of
Rules of 1994 would not be applicable to the stage carriage which was registered
before coming into force of the amended Rules w.e.f. 28.12.2015. Undoubtedly,
the bus bearing registration no. M.P-33-E-0199 was registered much prior to
coming into force of amended Rule (1a) of Rule 77 of Rules of 1994.

11. Under these circumstances, in the light of provisions of Rule 77 (1b) of
Rules of 1994, it is clear that the outer limit of 15 years is not applicable to the bus
bearing registration number M.P-33-E-0199.

12. At this stage, it is submitted by the State Counsel that STAT while
considering the provisions of Section 72 of Motor Vehicles Act, has considered
the condition imposed in renewed Permit of the bus bearing registration no. M.P-
33-E-0199 in which it was provided that the petitioner shall not operate the bus
older than 10 years. As this condition of renewed Permit was never challenged,
therefore the petitioner is now bound by the said condition and now he cannot go
back to plead that the conditions on which the last renewal was granted is not
binding on him.

13. Section 72 of Motor Vehicles Act does not authorize the Regional
Transport Authority to amend Rules. If the Rules are silent on any aspect, then the
Regional Transport Authority by incorporating some condition can grant or
review permit. But by no stretch of imagination, it can be said that Section 72 of
Motor Vehicles Act confers unfettered right on Regional Transport Authority to
amend Rules itself. When Rule 77 (1b) of Rules of 1994 itself provides that
amended provision of Rule 77 (1a) of Rules of 1994 would not be applicable to the
stage carriage which was registered much prior to coming into force of said Rule,
then Regional Transport Authority was at fault in deferring the application filed
by the petitioner for renewal of permit of bus bearing registration No.M.P-33-E-
0199.

14. Thus from 28" December 2015 onwards, the legal situation is that any
stage carriage which was registered prior to coming into force of amendment
Rules shall be out of the purview of the amended rule (1a) of Rule 77 of Rules of
1994. Unfortunately, the STAT, has not only lost sight of the fact that the clause (2)
of sub-rule (1a) of Rule 77 of Rules of 1994 was already omitted by amendment
dated 28" December 2015 in MP Motor Vehicles Rules 1994 and Rule 77 (1b) of
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Rules of 1994 has granted exemption to stage carriage which were registered
earlier, but shockingly refused to rely upon the judgments, passed by this Court
only on the ground that they are not reported. It is not the case of STAT that the
unreported judgments relied upon by the petitioner were in fact never passed or
they were forged copies. How the Subordinate Tribunal can refuse to rely upon
unreported judgments of the High-Court is beyond imagination.

15. The Supreme court in the case of East India Commercial Company Ltd.,
Calcutta and Anr. v. The Collector of Customs reported in AIR 1962 SC 1893 has
held that order passed by the High Court is binding on all subordinate Courts and
on all Tribunals functioning within the same State. [t has been held as under:-

"29. . This raises the question whether an
administrative tribunal can ignore the law declared by the
highest court in the State & initiate proceedings in direct
violation of the law so declared. Under Art. 215, every
High Court shall be a court of record and shall have all the
powers of such a court including the power to punish for
contempt of itself. Under Art.226, it has a plenary power to
issue orders or writs for the enforcement of the fundamental
rights and for any other purpose to any person or authority,
including in appropriate cases any Government, within its
territorial jurisdiction. Under Art. 227 it has jurisdiction
over all courts and tribunals throughout the territories in
relation to which it exercise jurisdiction. It would be
anomalous to suggest that a tribunal over which the High
Court has superintendence can ignore the law declared by
that court and start proceedings in direct violation of it. If a
tribunal can do so, all the subordinate courts can equally do
so, for there is no specific provision, just like in the case of
Supreme Court, making the law declared by the High
Court binding on subordinate courts. It is implicit in the
power of supervision conferred on a superior tribunal that
all the tribunals subject to its supervision should conform
to the law laid down by it. Such obedience would also be
conducive to their smooth working: otherwise, there
would be confusion in the administration of law and
respect for law would irretrievably suffer. We, therefor,
hold that the law declared by the highest court in the
State is binding on authorities or tribunals under its
superintendence, and that they cannot ignore it either in
initiating a proceeding or deciding on the rights involved
in such a proceeding. If that be so the notice issued by the
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authority signifying the launching of proceedings contrary

to the law laid down by the High Court would be invalid

and the proceedings themselves would be without

jurisdiction".
16. It appears that the STAT has given complete go bye to the judicial
discipline in making distinction in unreported judgment and the reported
judgment of the High Court. Accordingly, it is held that observation made by the
STAT in paragraph 16 of its order dated 8.12.2020 passed in appeal number
21/2020 is contrary to law.

17. Considering the legal as well as factual position of this case, this Court is
of the considered opinion that neither the order dated 8 “December 2020 passed
by STAT in Appeal No. 21/2020 nor the order dated 16" September 2020 passed
by Regional Transport Authority, Chambal Division, Morena with stand the
judicial scrutiny, accordingly they are hereby quashed.

18.  Regional Transport authority is directed to decide the application for grant
of permit for plying bus bearing M.P-33-E-0199 within a period of 15 days.

19.  The petition is allowed with cost of Rs. 20,000/- to be paid by the
respondents to the petitioner within a period of one month from today. The receipt
of payment of cost be deposited by the respondents in the office of Principal
Registrar of this court within a period of 45 days from today.

Petition allowed

L.L.R. [2021] M.P. 938
APPELLATE CIVIL
Before Mr. Justice S.A. Dharmadhikari
SA No. 348/2017 (Gwalior) decided on 23 March, 2021

M.P. HOUSING BOARD, GWALIOR ...Appellant
Vs.
SHANTI DEVI & ors. ...Respondents

Limitation Act (36 of 1963), Section 5 — Condonation of Delay —
Grounds — Delay of 6972 days — Condonation sought on ground that
appellant's counsel never advised to file second appeal before High Court
and as OIC of case was regularly being transferred from Gwalior to other
places and record was being kept by dealing clerk who subsequently died due
to long illness and thus present appeal could not be filed — Held — No case for
condonation made out — Appeal dismissed as time barred — Appellant being
instrumentality of State must pay for wastage of judicial time — Cost
imposed. (Paras 6,12 & 13)
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Cases referred:

2007 (I) MPJR 70, AIR 2016 SC 3554, AIR 2001 SC 2171, 2010 (II)
MPJR 10, (2020) 10 SCC 654.

R.V.S. Ghuraiya with Samar Ghuraiya, for the appellant.
Sanjay Kumar Sharma, for the respondents.

ORDER

S.A. DHARMADHIKARYI, J. :- This Second Appeal under Section 100 of
the code of Civil Procedure has been filed by the defendant/appellant -M.P.
Housing Board, who happens to the instrumentality of the State, being aggrieved
by the judgment and decree dt.07.03.1998 passed by the Additional District Judge
Datia (M.P.) in Civil Appeal No.29A/1990, confirming the judgment and decree
dated 16.11.1989 passed by the Third Civil Judge, Class II, Datia in Civil Suit
No.85-A/87, whereby the suit filed by the respondents/ plaintiffs was allowed.

2. Initially, the respondents/plaintiffs had filed the suit for declaration and
permanent injunction on the ground that they were entitled to allotment of
residential plot @ Rs.1.50 per sq.ft. and Housing Board had no power to enhance
the price and had also prayed for an injunction that the Housing Board be
restrained from allotting the residential plots to others. A detailed written
statement was filed by the appellant/ defendant denying the claim.

3. On the basis of the pleadings of the parties, learned trial court recorded the
evidence led by the parties and thereafter vide judgment and decree dated
16.11.1989 decreed the suit holding that the appellant/defendant shall allot the
residential plot ad measuring 40 x 60 sq. ft. situated near the Bus Stand Datia @
Rs.1.50 per sq. ft. in accordance with rules within a period of two months. Being
aggrieved, the appellant/defendant preferred First Appeal under Section 96 of the
Code of Civil Procedure, which was dismissed vide judgment and decree dated
07.03.1998 on the ground of limitation. Being aggrieved, the present Second
Appeal has been filed with a delay of 6972 days.
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4. [.LA.No.3154/2017, an application under Section 5 of Limitation has been
filed by the appellant for condonation of delay in filing the second appeal.

5. This Court vide order dt.25.07.2017 issued notice on the aforesaid
application for condonation of delay.

6. Learned counsel for the appellant has putforth the proposition that it is
well settled in law that the Courts are not required to see the length of delay but has
to see the sufficient cause. It is argued that in the present case the counsel for the
appellant never advised to file the second appeal before the High Court and as the
OIC of the case were regularly being transferred from Gwalior to other places and
record was being kept by the dealing clerk, who subsequently died due to long
illness, the appeal could not be filed. It is further submitted that while considering
the application for condonation of delay, the approach of the courts should be
liberal, judicious and litigant should not be deprived of the decision on merits, as
such, the delay in filing the second appeal deserves to be given a go bye.

7. In support of his contentions, learned counsel for the appellant has relied
on the judgment of the Apex Court in the case of Cantonment Board, Gwalior Vs.
M/s K.L.Kochar and Co. and another reported in 2007 (I) MPJR 70, wherein it
has been held that the Board is unknown regarding proceeding and award of Court
as Advocate did not inform about proceedings. Learned counsel also placed
reliance on the judgment of Apex Court in the case of Madina Begum and another
Vs. Shiv Murti Prasad Pandey and others reported in AIR 2016 SC 3554 and in
Madhukar and others Vs. Sangram and others reported in AIR 2001 SC 2171 and
submitted that not only the question of limitation is to be considered while
deciding the delay aspect but all other issues are also required to be considered.
Learned counsel further relied on the judgment of this Court in the case of
Pyarelal Vs. State of M.P. and others reported in 2010 (II) MPJR 10, wherein it
has been held that the Court should remain cautious at the time of ascertaining
whether delay was caused as a result of skillful management of some individuals
to commit public mischief. Placing reliance on the aforesaid judgments, it is
prayed that the delay in filing the second appeal is liable to be condoned.

8. On the other hand, learned counsel for the respondents has filed the reply
to the application seeking condonation of delay. It is submitted that there is
exorbitant delay of more than 19 years in filing the second appeal, i.e. the
judgment and decree under challenge was passed on 07.03.1998 and the present
appeal has been filed on 07.07.2017. The appellant -Board has miserably failed to
explain the delay of each day. Only allegations for cause of delay have been the
basis of procedural lapses for non-tendering the legal advise to file the appeal by
any of the previous counsel engaged by the appellant Board and also shifting the
burden on a poor clerk in the department, who died subsequently due to prolonged
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illness, which can not be taken as plausible explanation for the delay. It is settled
principle of law that one who approaches the Hon'ble Court after considerable
delay is required to putforth proper explanation for day to day delay. It is also
submitted that the appellant has not enclosed any supporting documents with the
application for condonation of delay to explain as to when for the first time it came
to their knowledge about the fate of first appeal as well as when the officers have
been transferred from time to time. It is not a case where such huge delay in filing
the appeal has been caused due to formalities/non-tendering of legal advise but it
is a callous approach of the appellant authority, due to lackluster and negligent
attitude. Learned counsel for the respondent in support of his contention has
placed reliance on the judgment of the Apex Court in the case of State of M.P. and
others Vs. Bherulal as reported in (2020) 10 SCC 654 and submitted that
application for condonation of delay deserves to be rejected so also the appeal is
liable to be dismissed in limine.

0. Heard learned counsel for the parties.

10. A bare perusal of the application for condonation of delay shows that the
reasons for such an inordinate delay are stated as under :-

(2) That, Bhagwan Singh Kushwah Assistant Engineer M.P. Grih
Nirman Datia was O.1.C. of the case, who has filed the first appeal in
Add. Distt. Judge Datia, The appeal is only 76 days time barred as
mentioned the para 8 of impugned Judgment dated 7/3/98. And reasons
stated in application (u/S 5 limitation act supported with affidavit) was
reasonable and limitation was liable to be condoned in the interest of
Justice.

3) That, 1" appellate Court has dismissed the first appeal as being
time-barred. But there was no opinion of the appointed counsel of M.P.
Housing Board is in record, for filling the second appeal in the Hon'ble
High Court against the Judgment and decree dated 7/3/98 passed by
Add. District Judge Datia.

(4) That, the Clark of Assistant Engineer M.P. Grih Nirman Datiya
deposited the file with records in record room, after pronouncing the
Judgment by 1" appellate Court Datia and Assistant Engineer Datia,

transferred from Datia to other place, hence the second appeal could not
be filed.

(5) That, plaintiff/respondent filed the Execution proceeding,
notice was issued to Executive Engineer Grih Nirman Mandal Division
No.1 Gwalior. The Rajesh Pathak Advocate Datia was appointed as
Counsel of the Housing Board for defending the execution proceeding.
But the appointed counsel did not advise to file the second appeal before
the Hon'ble High Court against the Judgment and decree of 1" Appellate
Court-Add. District Judge Datia.
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(6) That, the several O.1.C. Of the case has been transferred from
Datia and Gwalior to other places, since 7.3.98 to June 2017.

@) That, the appointed Counsel of the Housing Board has been
repeatedly filed the application before the executing Court and
submitting the revision or petition before the Hon'ble High Court, but
they never gave the advise for filing the second appeal before the
Hon'ble High Court.

(®) That, lastly matter put-up before the counsel Mahendra Kumar
Jain for opinion. The Counsel M.K.Jain gave to them opinion for filing
second appeal, because the Judgment and decree passed by the Trial
Court is not executable and First appeal was dismissed as holding time
barred.

) That, the Chieflegal Adviser M.P. Grih Nirman and Adhosanrachana
Vikas Mandal head office Bhopal appointed M.K.Jain the Counsel of
Housing Board vide letter dt. 20.06.2017 for filing Second Appeal
before the Hon'ble High Court, said appointment letter received by
Counsel on 24.06.2017. The counsel prepared the Second Appeal,
application u/S 5 Limitation Act, and application /O 41 Rule 5 C.P.C.
and collected the certified copy of impugned judgment and decree dt.
07.3.1998 and filedon 7.7.2017.

11. Apex Court in the case of Bherulal (supra) has held as under :-

2. We are constrained to pen down a detailed order as it appears that all
our counselling to the Government and government authorities has
fallen on deaf ears i.e., the Supreme Court of India cannot be a place for
the Governments to walk in when they choose ignoring the period of
limitation prescribed. We have raised the issue that if the government
machinery is so inefficient and incapable of filing appeals/petitions in
time, the solution may lie in requesting the legislature to expand the time
period for filing limitation for government authorities because of their
gross incompetence. That is not so. Till the statute subsists, the
appeals/petitions have to be filed as per the statues prescribed.

3. No doubt, some leeway is given for the government inefficiencies
but the sad part is that the authorities keep on relying on judicial
pronouncements for a period of time when technology had not advanced
and a greater leeway was given to the Government [LAO v. Katiji]. This
position is more than elucidated by the judgment of this Court in
Postmaster General v. Living Media (India) Ltd. wherein the Court
observed as under:

"27. It is not in dispute that the person(s) concerned were well
aware or conversant with the issues involved including the
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4.

prescribed period of limitation for taking up the matter by way
of filing a special leave petition in this Court. They cannot claim
that they have a separate period of limitation when the
Department was possessed with competent persons familiar
with court proceedings. In the absence of plausible and
acceptable explanation, we are posing a question why the delay
is to be condoned mechanically merely because the Government
orawing of the Government is a party before us.

28. Though we are conscious of the fact that in a matter of
condonation of delay when there was no gross negligence or
deliberate inaction or lack of bona fides, a liberal concession has
to be adopted to advance substantial justice, we are of the view
that in the facts and circumstances, the Department cannot take
advantage of various earlier decisions. The claim on account of
impersonal machinery and inherited bureaucratic methodology
of making several notes cannot be accepted in view of the
modern technologies being used and available. The law of
limitation undoubtedly binds everybody including the Government.

29. In our view, it is the right time to inform all the government
bodies, their agencies and instrumentalities that unless they
have reasonable and acceptable explanation for the delay and
there was bona fide effort, there is no need to accept the usual
explanation that the file was kept pending for several
months/years due to considerable degree of procedural red tape
in the process. The government departments are under a special
obligation to ensure that they perform their duties with
diligence and commitment. Condonation of delay is an
exception and should not be used as an anticipated benefit for
government departments. The law shelters everyone under the
same light and should not be swirled for the benefit of a few.

30. Considering the fact that there was no proper explanation
offered by the Department for the delay except mentioning of
various dates, according to us, the Department has miserably
failed to give any acceptable and cogent reasons sufficient to
condone such a huge delay."

Eight years hence the judgment is still unheeded!

Areading of the aforesaid application shows that the reason for such
an inordinate delay is stated to be only "due to unavailability of the
documents and the process of arranging the documents". In paragraph 4,
a reference has been made to "bureaucratic process works, it is

inadvertent that delay occurs".

943
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5. A preposterous proposition is sought to be propounded that if
there is some merit in the case, the period of delay is to be given a go-by.
Ifa case is good on merits, it will succeed in any case. It is really a bar of
limitation which can even shut out good cases. This does not, of course,
take away the jurisdiction of the Court in an appropriate case to condone
the delay.

6. We are also of the view that the aforesaid approach is being
adopted in what we have categorized earlier as "certificate cases". The
object appears to be to obtain a certificate of dismissal from the Supreme
Court to put a quietus to the issue and thus, say that nothing could be
done because the highest Court has dismissed the appeal. It is to
complete this formality and save the skin of officers who may be at
default that such a process is followed. We have on earlier occasions also
strongly deprecated such a practice and process. There seems to be no
improvement. The purpose of coming to this Court is not to obtain such
certificates and if the Government suffers losses, it is time when the
concerned officer responsible for the same bears the consequences. The
irony is that in none of the cases any action is taken against the officers,
who sit on the files and do nothing. It is presumed that this Court will
condone the delay and even in making submissions, straight away
counsel appear to address on merits without referring even to the aspect
of limitation as happened in this case till we pointed out to the counsel
that he must first address us on the question of limitation."

12. Considering the pronouncement of the Apex Court in the case of Bherulal
(supra), period of huge delay of 6972 days, no case for condonation of delay is
made out. Accordingly, [.A.No0.3154/2017, an application for condonation of
delay is hereby dismissed. As a consequence, Second Appeal is also dismissed as
time barred.

13.  Taking into consideration the inordinate delay, the appellant being the
instrumentality of the State must pay for the wastage of judicial time. This Court
considers it appropriate to impose cost on the appellant-Board of Rs.20,000/-
(Rupees Twenty Thousand) to be deposited with the M.P.legal Services Authority,
Gwalior within a period of four weeks from the date of receipt of certified copy of
this order. The said amount be recovered from the officers responsible for delay in
filing the second appeal and a certificate of recovery of the said amount be also
filed before the Registry of this Court within the same period, failing which the
matter may be placed before the court for initiating proceedings under Contempt
of Courts Act.

14. It is made clear that if the aforesaid order is not complied within time, this
Court will be constrained to initiate contempt proceedings against the Commissioner,
M.P.Housing Board, Bhopal.
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Registry is directed to send a copy of this order to the Commissioner M.P.
Housing Board, Bhopal for information and necessary action.

Appeal dismissed

L.LL.R. [2021] M.P. 945 (DB)
CIVIL SUIT
Before Mr. Justice Sujoy Paul & Mr. Justice Shailendra Shukla
CS No. 1/2021 (Indore) decided on 27 February, 2021

MOLD TEK PACKING PVT.LTD. (M/S) ...Plaintiff
Vs.
S.D. CONTAINERS ...Defendant

High Court of Madhya Pradesh Rules, 2008, Chapter IV, Rule 1(8),
Commercial Courts Act, 2015 (4 of 2016), Sections 4, 5 & 13 & Letters Patent,
Clause 9 — Trial of Civil Suit — Jurisdiction of Court — Held — High Court of
M.P. does not exercise ordinary original civil jurisdiction — Civil Suit cannot
be tried by Commercial Division of High Court as the same has not been
constituted in High Court of M.P. - Commercial Appellate Division, which is
in existence in M.P. High Court, being an appellate forum also cannot try the
civil suit — Civil suit can only be tried under clause 9 of Letters Patent r/w
Rule 1(8) of Chapter V of M.P. High Court Rules 2008 — Registry directed to
list before appropriate Single Bench. (Paras 11 to 21)
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Casereferred:
1988 MPLJ 435.

VK. Asudani, for the plaintiff.
Neeraj Grover with Prakhar Karpe, for the defendant.
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ORDER

The Order of the Court was passed by :
SUJOY PAUL, J.:- The Apex Court by its judgment dated December 1, 2020
passed in Civil Appeal N0.3695/2020 (SD Containers, Indore vs. M/s. Mold Tek
Packaging Ltd.) directed transfer of instant suit to Indore Bench of Madhya
Pradesh High Court and in turn directed the High Court, Indore Bench to decide
the suit in accordance with law.

2. The interesting quagmire in this case is whether the suit is to be tried and
decided by Single Bench/Commercial Division of High Court or by a Division
Bench/Commercial Appellate Division of the High Court.

3. Interestingly, both the parties on this aspect have taken diametrically
opposite stand. Shri VK Assudani, learned counsel for the plaintiff urged that suit
needs to be tried and decided by Commercial Appellate Division whereas Shri
Neeraj Grover assisted by Shri Prakhar Karpe urged that the jurisdiction is vested
with Commercial Division of the High Court.

4. The stand of Shri Assudani is that as per the scheme of the Commercial
Courts Act, 2015 (Act of 2015), the hierarchy of Courts is as follows:-

(1) Commercial Courtat the level of District Court.

(i1) Commercial Division and

(iii) Commercial Appellate Division at the level of High Court.

5. Section 3 of the Act of 2015 was relied upon to submit that by way of
Notification, Commercial Courts at district level are required to be constituted.
Section 3A of said Act provides the method to designate Commercial Appellate
Courts. As per the scheme of Act of 2015 and an amendment which is
incorporated in the said Act, there exists no commercial division in the High Court
which can exercise original jurisdiction. Admittedly, the High Court of Madhya
Pradesh does not exercise any original civil jurisdiction. Thus, civil suit must be
decided by the Division Bench/Commercial Appellate Division.

6. Sounding a contra note, Shri Grover, learned counsel for the other side
placed reliance on Section 22(4) of the Designs Act, 2000 to submit that suit needs
to be tried by the High Court. By placing reliance on Chapter-IV Rule 1 (8) of
High Court of Madhya Pradesh Rules 2008 (High Court Rules), it is submitted
that the Civil Suit must be tried by a Single Bench/Commercial Division. Since
Section 21 ofthe Act of 2015 has an overriding effect on any other enactment, Shri
Grover contended that Civil Suit needs to be decided by Commercial Division of
the High Court. This will also facilitate the parties to prefer an appeal before
Commercial Appellate Division of the High Court and right of appeal will not be
frustrated.
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7. Both the parties placed reliance on certain paragraphs of aforesaid
judgment of Supreme Court dated 01/12/2020. The matter was heard only on the
question as to which Bench of High Court is having jurisdiction to try the present
suit.

8. Before dealing with rival contentions, it is apposite to reproduce relevant
statutory provisions on which reliance was placed by the learned counsel for the
parties.

Section 3 of Commercial Courts Act, 2015

3. Constitution of Commercial Courts. - (1) The State Government,
may after consultation with the concerned High Court, by notification,
constitute such number of Commercial Courts at District level, as it may
deem necessary for the purpose of exercising the jurisdiction and
powers conferred on those Courts under this Act:

[Provided that with respect to the High Courts having ordinary civil
jurisdiction, the State Government may, after consultation with the
concerned High Court, by notification, constitute Commercial Courts at
the District Judge level:

Section 3A of Commercial Courts Act, 2015

3A. Designation of Commercial Appellate Courts. - Except the
territories over which the High Courts have ordinary original civil
jurisdiction, the State Government may, after consultation with the
concerned High Court, by notification, designate such number of
Commercial Appellate Courts at District Judge level, as it may deem
necessary, for the purposes of exercising the jurisdiction and powers
conferred on those Courts under this Act.

4. Constitution of Commercial Division of High Court.—(1) In all
High Courts, having_[ordinary original civil jurisdiction], the Chief
Justice of the High Court may, by order, constitute Commercial Division
having one or more Benches consisting of a single Judge for the purpose
of exercising the jurisdiction and powers conferred on itunder this Act.

(2) The Chief Justice of the High Court shall nominate such Judges of
the High Court who have experience in dealing with commercial
disputes to be Judges of the Commercial Division.

5. Constitution of Commercial Appellate Division.—(1) After
issuing notification under subsection (1) of section 3 or order under sub-
section (1) of section 4, the Chief Justice of the concerned High Court
shall, by order, constitute Commercial Appellate Division having one or
more Division Benches for the purpose of exercising the jurisdiction and
powers conferred on it by the Act.
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(2) The Chief Justice of the High Court shall nominate such Judges of
the High Court who have experience in dealing with commercial
disputes to be Judges of the Commercial Appellate Division.

7. Jurisdiction of Commercial Divisions of High Courts.—All suits
and applications relating to commercial disputes of a Specified Value

filed in a High Court having ordinary original civil jurisdiction shall be
heard and disposed of by the Commercial Division of that High Court:

Provided that all suits and applications relating to commercial
disputes, stipulated by an Act to lie in a court not inferior to a District
Court, and filed or pending on the original side of the High Court, shall
be heard and disposed of by the Commercial Division of the High
Court:

Provided further that all suits and applications transferred to the
High Court by virtue of sub-section (4) of section 22 of the Designs Act,
2000 (16 of 2000) or section 104 of the Patents Act, 1970 (39 of 1970)
shall be heard and disposed of by the Commercial Division of the High
Court in all the areas over which the High Court exercises ordinary
original civil jurisdiction.

Section 22(4) of the Designs Act, 2000

Notwithstanding anything contained in the second proviso to sub-
section (2), where any ground on which the registration of a design may
be cancelled under section 19 has been availed of as a ground of defence
and sub-section (3) in any suit or other proceeding for relief under sub-
section (2), the suit or such other proceeding shall be transferred by the
Court, in which the suit or such other proceeding is pending, to the High
Court for decision.

Chapter-IV Rule 1 (8) of High Court of Madhya Pradesh Rules 2008

Suits- A suit invoking extraordinary original civil jurisdiction of the
High Court.

Chapter-1V Rule 22 of High Court of Madhya Pradesh Rules 2008

Notwithstanding anything hereinbefore contained in these Rules, the
Chief Justice may, by a special or general order, direct a particular case
(s) oraparticular class(es) of cases to be listed before a particular bench.

(emphasis supplied)

0. Pertinently, both the parties placed reliance on following paras of the
aforesaid judgment of the Supreme Court.

"8. We have heard learned counsel for the parties. The 2015 Act deals
with two situations i.e. the High Courts which have ordinary original
civil jurisdiction and the High Courts which do not have such
jurisdiction. The High Court of Madhya Pradesh does not have the
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ordinary original civil jurisdiction. In areas where the High Courts do
not have ordinary original civil jurisdiction, the Commercial Courts at
the District Level are to be constituted under Section 3 of the 2015 Act.
The State Government is also empowered to fix the pecuniary limit of
the Commercial Courts at the District Level in consultation with the
concerned High Court. In terms of Section 3(2) of the 2015 Act, the
Court of District Judge at Indore is notified to be a Commercial Court.
"Commercial Dispute" within the meaning of Section 2(c)(xvii) of the
Act, 2015 includes the dispute pertaining to "intellectual property rights
relating to registered and unregistered trademarks, copyright, patent,
design, domain names, geographical indications and semiconductor
integrated circuits." Therefore, disputes related to design are required to
be instituted before a Commercial Court constituted under Section 3 of
the said Act.

9. On the other hand, Section 4 of the 2015 Act provides that where the
High Courts have ordinary original civil jurisdiction, a Commercial
Division is required to be constituted. Further, in terms of Section 5 of
the Act, a Commercial Appellate Division is required to be constituted.
Section 7 of the Act deals with the suits and applications relating to the
commercial disputes of a specified value filed in the High Court having
ordinary original jurisdiction, whereas, the second proviso contemplates
that all suits and the applications transferred to the High Court by virtue
of sub-section (4) of Section 22 of 2000 Act shall be heard and disposed
of by the Commercial Division of the High Court in all the areas over

which the High Court exercises ordinary original civil jurisdiction.

10. It is thus contended that in the High Courts having ordinary original
civil jurisdiction, the suits which have been transferred to the High Court
by virtue of sub-section (4) of Section 22 of the Act are required to be
dealt with by the Commercial Division of the High Court instead of a
Bench of the High Court, in terms of the Rules applicable to each High
Court. Thus, the suit pertaining to design under the 2000 Act would be
transferred to the Commercial Division from the ordinary original civil
jurisdiction, i.e., from one Bench to the other exclusive Court dealing
with Commercial Disputes.

11. It is pertinent to mention that Section 7 of the 2015 Act only deals
with the situation where the High Courts have ordinary original civil
jurisdiction. There is no provision in the 2015 Act either prohibiting or
permitting the transfer of the proceedings under the 2000 Act to the High
Courts which do not have ordinary original civil jurisdiction. Further,
Section 21 of the 2015 Act gives an overriding effect, only if the
provisions of the Act have anything inconsistent with any other law for
the time being in force or any instrument having effect by virtue of law
other than this Act. Since the 2015 Act has no provision either
prohibiting or permitting the transfer of proceedings under the 2000 Act,
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Section 21 of the 2015 Act cannot be said to be inconsistent with the
provisions of the 2000 Act. It is only the inconsistent provisions of any
other law which will give way to the provisions of the 2015 Act. In terms
of Section 22(4) of the 2000 Act, the defendant has a right to seek
cancellation of the design which necessarily mandates the Courts to
transfer the suit. The transfer of suit is a ministerial act if there is a prayer
for cancellation of the registration. In fact, transfer of proceedings from
one Bench to the Commercial Division supports the argument raised by
learned counsel for the Appellant that if a suit is to be transferred to
Commercial Division of the High Court having ordinary original civil
jurisdiction, then the Civil Suit in which there is plea to revoke the
registered design has to be transferred to the High Court where there is
no ordinary original civil jurisdiction.

14. Furthermore, in the 2000 Act, there are two options available to seek
revocation of registration. One of them is before the Controller, appeal
against which would lie before the High Court. Second, in a suit for
infringement in a proceeding before the civil court on the basis of
registration certificate, the defendant has been given the right to seek
revocation of registration. In that eventuality, the suit is to be transferred
to the High Court in terms of sub-section (4) of Section 22 of the 2000
Act. Both are independent provisions giving rise to different and distinct
causes of action."

(emphasis supplied)

10. During the course of hearing Shri Asudani, learned counsel for plaintiff
produced the order/notification dated 2/4/2019 whereby Commercial Courts
have been constituted in various districts of Madhya Pradesh.

I1. Commercial Division of High Court can be constituted only in
consonance with Sec.4 of the Act of 2015. A bare perusal of Sec.4 makes it clear
that in High Courts having ordinary original civil jurisdiction, the Hon'ble Chief
Justice may by order constitute one or more benches of commercial division.
Thus, commercial division at the High Court level is to be constituted in those
High Courts who are having ordinary original jurisdiction. Constitution of bench
shall be by order of Hon'ble Chief Justice. In the instant case, indisputedly, the
High Court of Madhya Pradesh does not have ordinary original civil jurisdiction.
No order of Hon'ble Chief Justice was also brought to our notice whereby any
commercial division is directed to be constituted in High Court of Madhya
Pradesh. Apart from this, second proviso to section 7 mandates that on fulfilling
certain conditions, the suit and applications be transferred to the High Court by
virtue of sub-section 4 of section 22 of the Designs Act, 2000 or section 104 of the
Patents Act, 1970. Such transferred civil suit shall be heard and disposed off "by
commercial division of High Court" in all areas over which the High Court
exercise ordinary original civil jurisdiction.
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12. Since commercial division was not constituted in High Court of Madhya
Pradesh, this second proviso of section 7 cannot be translated into reality. Thus,
we find force in the argument of Shri Asudani, learned counsel that no commercial
division was established in Madhya Pradesh High Court as per Act of 2015.
Hence, we are unable to persuade ourselves with the argument of Shri N.Grover
that commercial division of High Court must try the instant civil suit.

13. The ancillary question is whether commercial appellate division can try
the suit.

14. A careful reading of Sec.5 of Act of 2015 leaves no room for any doubt
that power u/S.5 for constituting commercial appellate division can be exercised
only after issuing notification under sub-section 1 of Section 3 or order under sub-
section 1 of Section 4. A Notification dated 2/4/2019 mentioned above has already
been issued by State government in exercise of power vested in it under sub-
section 3(1) of the Act of 2015 and, therefore, there was no impediment in
constituting a bench of commercial appellate division in High Court of M.P. The
Hon'ble Chief Justice by an order constituted a commercial appellate division.
Thus, commercial appellate division exists very much in High Court of M.P. The
next question is whether commercial appellate division can try the present civil
suit.

15. The jurisdiction of commercial appellate division can be traced from
Section 13 of Actof 2015 which reads as under:-

"Appeals from decrees of Commercial Courts and
Commercial Divisions.—(1) Any person aggrieved by the judgment or
order of a Commercial Court below the level of a District Judge may
appeal to the Commercial Appellate Court within a period of sixty days
from the date of judgment or order.

(1A) Any person aggrieved by the judgment or order of a
Commercial Court at the level of District Judge exercising original civil
jurisdiction or, as the case may be, Commercial Division of a High Court
may appeal to the Commercial Appellate Division of that High Court
within a period of sixty days from the date of the judgment or order:

Provided that an appeal shall lie from such orders passed by a
Commercial Division or a Commercial Court that are specifically
enumerated under Order XLIII of the Code of Civil Procedure, 1908 (5
of 1908) as amended by this Act and section 37 of the Arbitration and
Conciliation Act, 1996 (26 0£1996).]

(2) Notwithstanding anything contained in any other law for the
time being in force or Letters Patent of a High Court, no appeal shall lie
from any order or decree of a Commercial Division or Commercial
Court otherwise than in accordance with the provisions of this Act."

(emphasis supplied)
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16.  This provision clearly shows that commercial appellate division is
required to act as appellate court and does not have any original civil jurisdiction
to try a suit. The judgment or order of commercial Court at the level of District
Judge exercising original civil jurisdiction or commercial division of the High
Court can be called in question in appeal before commercial appellate division.
We are thus unable to persuade ourselves with the argument of Shri Asudani that
commercial appellate division must try the present suit.

17.  Apeculiar situation has arisen in the present matter in view of provisions
of Actof 2015 which can be summarised as under:-

6) No commercial division is constituted in High Court of Madhya
Pradesh;

(i1) Commercial appellate division being an appellate forum cannot
try the present suit;

18.  The quagmire springs out of this situation is; which Court then can decide
the present suit ?

19.  Atthe cost of repetition, it is clear that the High Court of Madhya Pradesh
does not exercise ordinary original civil jurisdiction. However, clause 9 of Letters
Patent provides that High Court can exercise extra ordinary original civil
jurisdiction. Clause 9 read as under:-

"9. Extraordinary original civil jurisdiction- An We
do further ordain that the High Court of Judicature at
nagpur shall have power to remove and to try and

determine, as a Court of extraordinary original

jurisdiction any suit being or falling within the
jurisdiction of any Court subject to its superintendence

when the said High Court may think proper to do so,
either on the agreement of the parties to that effect, or
for purpose of justice. the reasons for so doing being
recorded on the proceedings of the said High Court."

(emphasis supplied)

20. The Division of this Court in 1988 MPLJ 435, Union Carbide Corporation
Vs. Union of India and others considered clause 9 of Letters Patent and held as
under :-

"This Court is not a Court of original civil
jurisdiction, but under clause 9, of the Letters Patent,
this Court has extraordinary original civil jurisdiction

to try any suit, when this Court thinks proper to do so
for the purpose of justice."

(emphasis supplied)
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21. In our considered opinion, for purpose of justice this civil suit can be tried
only by invoking clause 9 of Letters Patent read with rule 1(8) of Chapter IV of
High Court Rules, 2008. Hence, the Registry is directed to list the matter before
appropriate Single Bench of this Court.

Order accordingly

I.L.R. [2021] M.P. 953 (DB)
APPELLATE CRIMINAL
Before Mr. Justice Sujoy Paul & Mr. Justice Shailendra Shukla
CRA No. 585/2014 (Indore) decided on 26 February, 2021

KULDEEP CHOUDHARY @ KULDEEPYADAYV & anr. ...Appellants
Vs.
STATE OF M.P. ...Respondent

A. Penal Code (45 of 1860), Sections 302, 201, 147 & 149 —
Appreciation of Evidence — Nature of Injury & Cause of Death — Held —
Existence of a grievous injury on vital part of body (brain) of deceased shows
that it could have been a reason for his death — No delay in hospitalization —
Oral dying declaration by deceased to his brother, wife and son regarding
assault by appellants, cannot be doubted — Prosecution established its case
beyond reasonable doubt—Appeal dismissed. (Paras 24,30 & 32)

@.  GUS Wledl (1860 BT 45), &RV 302, 201, 147 149 — WIEg BT
qX&THT — dlIc ST W@wY d & &1 BT — JAMEERT — a6 & IR D
Heayui 31 (ARasp) R TR die culdl @ f& I8 S 4] &1 SR 8l
Hhdl & — Rifecarea ¥ adt a3 ¥ #ig fadq g — srdiameffror g fea 1@
el ® 999 A Jdd R S°D 4T3, Uil Ud 3 &l f&d TR #iRas gy a1
$AU R Hag 1 fBar o dhar — AP—IeE A Jfaaygad e 9 R Ul
gHRoT MU fhar — ardiel @ik |

B. Penal Code (45 of 1860), Sections 302, 201, 147 & 149 and
Evidence Act (1 of 1872), Section 45 — Appreciation of Evidence — Opinion of
Doctor/Expert— Held — Expert opinion is not like gospel truth which needs to
be swallowed without examining its truthfulness and veracity — Doctor in his
Court statement assigned singular reason of death i.e. cardio vascular failure
but in his report he specifically mentioned another reason of death i.e.
injuries on person of deceased by hard and blunt object — Court below
rightly disbelieved the statement of doctor regarding reason of death.

(Para 26 & 28)

. QUE Wfedr (1860 ®T 45), €IIRTY 302, 201, 147 d 149 Ud W1
SITEIfIT (1872 BT 1), €TIRT 45 — ATET BT YA B — [Aldeaad / [dergst &1 g -
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IR — faRivg & W@ =9 9@ ol 78 2 & Seal 9war w9
ggarfadr 1 uleror fbd {1 S uR 31 4€ Hxa fagary &3 &) ATaeaHhdl
Bl — RIfeca® 9 S AT B § g &1 (HATE SRT AT @ srerifq,
FISAT ITHAR BIIR, IR, S Ufede 4 39+ fafifde wu 4 97 &1 91
BRI IfedRad (AT & i wed ¢d ARl 9% §RT Jdd & IRR W Aic —
fFrad =T 4 4 & Rl @ 999 A fAafedcae @ do w) Sfaa wu b
Jrfazar fear|

C. Evidence Act (1 0f1872), Section 32— Oral Dying Declaration —
Corroboration — Held — Oral dying declaration can be sole basis for holding
appellants guilty — If dying declaration is suspicious, then corroboration is
required, it is not essential if declaration is truthful and voluntary —
Requirement of doctor's endorsement as to mental fitness of deceased is
merely a rule of prudence — No straight jacket formula that in every case,
declaration must be corroborated and mental state of deceased be certified
by doctor. (Paras29to 31)

T, a1& TR (1872 &7 1), &IRT 32 — A ® FgBifcids BT —
wyfie — afafaeiRa — srdieneftor & A sevm @ fog #ifas ggsifas
S UHATA TR 8l Gobdll & — Ife Y BIId A Aaglds & a9 dyfc
Jufard 2, I8 srazys ] AfE AT I Ud WYl & — Jdb I AFRNSD
Twlar @ aR ¥ fafecas & gsoia= & ar 715 U1 &1 U@ a9 @ — 9IS
R=a 3 73 & yAS yaor 4, Fu9 31 "yfc s afey @ Rfscrs
R ad &) A Rerfa ywifora g1+ arfeg |

D. Evidence Act (1 of 1872), Section 32(1) — Oral Dying Declaration
— Nature of Injuries & Cause of Death — Held —If statement of deceased relates
to cause of his death, it was admissible in evidence u/S 32(1) of the Act — In
instant case, dying declaration is within purview of Section 32(1) of Evidence
Act. (Para22 & 25)

24 a1 SIS (1872 &7 1), &IRT 32(1) — #a® g BIfcid BT
— glel &1 ¥a&y g 5 &1 HrRv7- AFFEiRa — afe gae &1 doq S9! 47
@ SR A Gefora 2, ag fSif s &) arr 32(1) & siavfa ey ¥ ytgy A1 —
JAAT ISRV H, YDA S, Hied Afef-raa a1 arr 32(1) 1 aRkfr &
frav 2 |

E. Evidence Act (1 of 1872), Section 65 — Secondary Evidence —
Photocopy of Document — Held — A photocopy can be treated as secondary
evidence provided one of the clauses/conditions of Section 65 are satisfied —
In absence thereof, a photocopy cannot be treated as secondary evidence.

(Para 16)
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S a1e A (1872 &1 1), €T 65 — fad & 18 — q¥didol
@1 srrgfa — aftafEiRa — e st o fgdae aeg @ wg A 9@ o
ol © URq I8 & ORI 65 Wl /3@l § 4 b @I e &1 — sHDI
srguierfa #, ve sramgfd oI fgdras wea 7 am o aar |

Cases referred:

(2009) 6 SCC 681,(2013)2 SCC 114, (2019) 8 SCC 779, 1994 MPLJ 862,
(1994) Supplementary 1 SCC 498, (1998) 5 SCC 150, (1992) 4 SCC 69, (2012) 8
SCC 263, AIR 2009 SC 1487, 2008 (3) MPHT 194, (2008) 2 SCC 516, (2005) 9
SCC 113,(2009) 8 SCC 796, (2018) 14 SCC 513.

Surendra Singh with Vaibhav Jain, for the appellant No. 1.
Vivek Singh, for the appellant No. 2.
Archana Kher, Dy. A.G. for the respondent/State.

JUDGMENT

The Judgment of the Court was delivered by
SuJOY PAUL, J.:- In this appeal filed u/S.374 of Code of Criminal Procedure
(Cr.P.C) the appellants have challenged the judgment dated 5/4/2014 passed by
Addl.Sessions Judge, Badwahaa, District Khargone in ST No.50/2011 whereby
convicting and sentencing the appellants as under:-

Name of Section Punishment Default sentence
accused
Kuldeep 147 of IPC RI for one year
Choudhary @ . .
RI for life with fine
Kuldeep Yadav | 302/149 IPC of Rs.10,000 One year RI
RI for five years
201/149 IPC with fine of Six months RI
Rs.5000
} One year RI with
25 (1-b) of Arms Act fine of Rs.500 Three months RI
Yogesh @ 147 of IPC One year RI
Bobysingh . .
RI for life with fine
302/149 IPC of Rs.10000 One year RI
Five years RI
201/149 IPC with fine of Six months RI

Rs.5000
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Background Facts:-

2. In short, the relevant facts which have given rise to this matter are that
deceased Omprakash was working as Salesman in the liquor shop of Rinku Bhatia
situated at Khargone bus station. On 27/10/2010 at around 7.00 PM Mahendra
was sitting in the shop whereas another co-accused Sanjay was unloading the
liquor boxes from a vehicle. The appellant Kuldeep and Baby Singh @ Yogesh
Chouhan came in a vehicle with driver and two other persons in the shop and
forcibly took Mahendra with them. Kuldeep assaulted Mahendra with the butt of a
revolver on his head. In the said vehicle they took him towards Kasrawad road.
Mahendra was beaten by accused persons by sticks, kicks and fists. Mahendra
found that another salesman of liquor shop Omprakash was sitting and weeping in
the said vehicle. Omprakash was also assaulted by sticks, slaps and fists.
After some time, Mahendra became unconscious. When Mahendra gained
consciousness, he found himself in the office of liquor contractor of Badwahaa
namely Rinku Bhatia. At this place also, Mahendra and Omprakash were beaten
by sticks, belts, kicks and fists. Mahendra again became unconscious. On
29/10/2020 at around 7.30 AM when Mahendra gained consciousness, he found
Omprakash is lying in another room in an unconscious stage. Mahendra could
fled away from the said house and reached Indore where he narrated the said
incident to brother Ramvachan. Later on 31/10/2020, Gourishankar informed him
that Omprakash was taken to Sunderson Hospital on 29/10/2010 from where he
was referred to M. Y. Hospital, Indore where he died on 31/10/2010.

3. As per information of incident furnished by Mahendra, ASI O.S.
Kushwaha (PW.28) lodged the report and murg intimation was also recorded. The
postmortem report was also obtained along death notification letter Ex.P/34
issued by the M.Y. Hospital. The intimation of death Ex.P/39 was recorded. The
postmortem report Ex.P/38 was procured. Mahendra was subjected to medical
examination and serious injuries were found on his body. Resultantly, after
investigation against present appellants and three other persons, offences
u/Ss.342,364,365,302/149,307/149 read with 201 of the IPC were registered by
way of FIR Annexure P/34.

4. After completion of investigation, challan has been filed. In turn, matter
was committed to the Court of Additional Sessions Judge. Appellants and co-
accused persons abjured the guilt. The Court framed nine issues for determination.

5. The Court below after recording the statements of prosecution witnesses,
permitted the appellants to put forth their defence. In their statements recorded
u/S.313 Cr.P.C, the appellants pleaded that they are innocent and have been
falsely implicated. One defence witness namely Dr.Varsha Dhakad (DW.1) from
M.Y. Hospital, Indore deposed in favour of the defence.
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6. The Court below by impugned judgment found that the prosecution has
satisfactorily and beyond reasonable doubt proved the charges against the
appellants and resultantly convicted them and imposed the sentence mentioned in
the previous paragraph.

Appellants' Submissions:-

7. Shri Surendra Singh, learned Sr.Counsel for appellant No.1 and Shri
Vivek Singh, learned counsel for appellant No.2 urged that both the appellants
were Managers of a liquor shop whereas deceased Omprakash was a salesman. As
per prosecution story, the present appellants abducted Omprakash and demanded
money to release him. The said incident had taken place on 27/10/2010.
Mahendra is an injured eye witness who did not support the prosecution story.
Reliance is placed on para 13 of the impugned judgment wherein it is recorded
that Mahendra did not identify the accused persons during investigation. He did
not narrate while entering the witness box that he was either abducted or assaulted
by accused persons. Mahendra was declared hostile. During his cross
examination also, he did not depose anything against the accused persons. Thus,
Court below has rightly opined that statement of Mahendra Yadav does not help
the prosecution and accordingly appellants deserve exoneration from committing
offence u/S.364 of the IPC.

8. As per said story, Omprakash was initially hospitalized in Sunderson
Hospital, Badwahaa on 29/10/2010. The statement of Dr. Taygore PW.1 and
Ex.P/10 were referred to by appellants to contend that in this letter written by
Sunderson hospital to Station House Officer (SHO), Police Station, Badwahaa, it
is mentioned that Prakash was brought to the hospital in unconscious condition
and 1s suffering from Hyperglycemia and is in coma. Since nobody is with him,
arrangements may be made to send him for further treatment to M.Y. Hospital
Indore. This document is referred to show (i) Prakash was brought to Sunderson
Hospital in unconscious stage; (ii) Sunderson Hospital informed the police about
his unconscious stage on 29/10/2010 itself. Thereafter, Omprakash was taken to
M.Y. Hospital. He remained hospitalized in M.Y. Hospital on 30" and 31"
October, 2010. Omprakash died on 31/10/2010. It is common ground taken by
learned counsel for appellants that the injuries found on the person of Omprakash
were not fatal in nature. Injuries were not on the vital parts of the body. It cannot be
said that injuries were so grave in nature which could have become reason for his
death. In support of this contention, statement of Dr. Prashant Rajput PW.29 is
relied upon who conducted the postmortem of Omprakash. The nature of injuries
found on the person of Omprakash is referred to from his statement where he
stated that reason of death of Omprakash is cardio vascular failure. Heavy
reliance is placed on para 7 of statement of PW.29 wherein he stated that as per
admission card and medical reports, it is clear that when Omprakash was admitted
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in M.Y. Hospital he was unconscious. On 31/10/2010 also, he was unconscious.
As per medical documents, Omprakash was in unconscious stage on 30/10/2010
also. Omprakash died at 11.45 PM on 31/10/2010. As per this deposition, the
reason of death is not the said injuries indeed he died because of cardio vascular
failure. On the strength of the statement of Dr.Prashant Rajput who was working
in Forensic Medicine Department of M.Y. Hospital, it is urged that Omprakash
was brought in unconscious stage and he continuously remained unconscious till
his death. Thus, question of any oral dying declaration by Omprakash did not
arise. To strengthen this argument, reliance is also placed on the statement of
Dr.Varsha Dhakad (DW.1). This Doctor was working as Assistant Professor in
Surgical Department of M.Y. Hospital. She deposed that Omprakash was brought
for treatment by his brother Gourishankar (PW.4) on 29/10/2010 in unconscious
stage. He was admitted in ICU. Next day on 30/10/2010, it was found that he is
suffering from diabetic disease. His sugar count was on higher side i.e. between
500-600. He died during treatment on 31/10/2010 in ICU. In view of expert
opinion of PW.29 and DW.1, it is canvassed that the deceased during entire period
of treatment in Badwahaa and Indore remained unconscious and died in the same
stage.

9. Great deal of arguments were advanced to show that statement of PW.4
Gourishankar, brother of deceased is not trustworthy. This witness brought the
deceased to M. Y. Hospital. It is submitted that during his deposition, a photocopy
of his application was produced before the trial Court to establish that an
application (photocopy) regarding incident was submitted by Omprakash before
police station, Badwahaa. The prosecution raised serious objection against this
photocopy on the strength of Sec.65 of the Evidence Act. Learned Sr.Counsel
drew the attention of this bench to the note mentioned in the deposition of PW.4
wherein the Court rejected the objection on the said photo copy for the reason that
witness stated that the original application was preferred before police station on
which acknowledgment was duly given. By placing reliance on Sec.65 of
Evidence Act and judgments of Supreme Court reported in (2009) 6 SCC 681
Ram Suresh Singh Vs. Prabhat Singh & another and (2013) 2 SCC 114 U.Sree V.
U.Srinivas, it is argued that in absence of satisfying necessary ingredients
mentioned in different clauses of Sec.65 of Indian Evidence Act, a photocopy
cannot be treated as secondary evidence. The Court below has erred in permitting
this application (Ex.D.1) as secondary evidence. This Ex.D.1 is the only
document, submits Shri Singh, learned Sr.Counsel which shows that with quite
promptitude Gourishankar informed the police station regarding reason of death
i.e. beating by present appellants. He submits that this is a fabricated document
which was prepared later on and for this reason, neither Omprakash nor
Investigating Officer O.S. Kushwaha PW.28 could produce the original of this
application. Hence, Ex.D/1 pales into insignificance and it cannot be treated as a
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piece of legal evidence. In absence thereof, it is clear that about the incident which
had taken place on 27/10/2020, for the first time in his statement recorded u/S.161
Cr.P.C on 4/12/2010, PW.4 stated about the oral dying declaration and reason of
death. In other words, after five weeks from the date of incident, Omprakash
deposed his statement u/S.161 on 4/12/2010 and stated about oral dying
declaration. This is clearly an afterthought. For the same reason, statements of
widow Gitadevi (PW.5) and son Rajan Kumar Jaiswal (PW.6) of deceased are not
trustworthy.

10.  Atthe cost of repetition, On the basis of statement of Dr.Rajput (PW.29)
and Dr.Varsha Dhakad (DW.1), it is submitted that there is no manner of doubt
that Omprakash was unconscious during entire treatment and, therefore, question
of giving information about beating by present appellants or giving any oral dying
declaration did not arise. The story of prosecution is unreliable. The test about
dying declaration is laid down by Supreme Court in Jagbir Singh Vs. State (NCT
of Delhi) (2019) 8 SCC 779. In para 21(iv) and (v) of the judgment, the Court held
that where dying declaration is suspicious it should not be acted upon without
corroborative evidence. Similarly, where deceased was unconscious and could
never make any dying declaration, the evidence with regard to it is to be rejected.

11. Reference is made to Imran Khan Vs. State of M.P. 1994 MPLJ 862
wherein by following a passage from Manaye's on Criminal Law of India (IV
Edition) the Court opined that death should be connected with act of violence and
dying declaration can be accepted only if nature of injury caused to the deceased
are of such nature which can result into his death. In the instant case, it is
contended that nature of injuries were not grievous in nature at all. No vital part of
body was injured. At best, offence u/S.323 IPC can be made out. Unless
transaction or injury is of such nature which could have resulted into his death, the
alleged statement of Omprakash cannot be treated to be a oral dying declaration as
per Sec.32 of the Indian Evidence Act.

12.  To elaborate, Shri Surendra Singh, learned Sr.Counsel urged that the
reason of death of Omprakash as per medical opinion is diabetics or coma. The
said disease, by no stretch of imagination can be outcome of beating or injuries
caused by beating. Pirthi Vs. State of Haryana (1994) supplementary 1 SCC 498
is relied upon to contend that in this case, the deceased Jia Lal was kicked by the
appellants therein on his testicles as a result of which he fell down. Another attack
on same body part was made. Injured was taken to his house and was shifted to
hospital after two days. Because of blackening and gangrene, deceased died on
April 5, 1986. The Apex Court opined that lack of immediate medical help
became reason of gangrene attack because of which Jia Lal died. Hence
conviction of appellants u/S.304-II IPC was converted into Sec.323 of IPC. Shri
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Singh submits that in the instant case also, at the most appellants could have been
convicted u/S.323 of IPC.

Respondent's Submissions:-

13.  Mrs. Archana Kher, learned Dy.A.G supported the impugned judgment
and urged that the Court below has given justifiable reasons in support of its
conclusions. Even DW.1 deposed that Gourishankar informed her that
Omprakash was beaten by appellants by hard and blunt object. This statement of
defence witness itself shows that story of dying declaration is not cooked up as an
afterthought. More so, when report Ex.P.41 also shows that reason of death of
Omprakash is beating. By placing reliance on postmortem report and other
documents, learned Dy.A.G supported the impugned judgment.

14. No other pointis pressed by learned counsel for parties.

15. We have heard the learned counsel for parties at length and perused the
record.

Findings:-

16.  The case of appellants is that when deceased Omprakash was hospitalized
in Sunderson hospital, Badwaha, the treating doctor O.P. Taygor (PW.1) recorded
in Ex.P/2 that on the body of patient Omprakash, there are no injury marks. He
promptly through letter dated 29/10/2010 (Ex.P/1) communicated the police
station that Omprakash is unconscious and there is nobody to support him and,
therefore, he should be transferred to MY Hospital, Indore. On the strength of
these communications, it is sought to be established that case of appellants is clear
like a mirror which leaves no room for any doubt that deceased Omprakash was
not subjected to any beating etc. because of which he was admitted in Sunderson
hospital. The Court below discarded this defence. We will deal with this aspect
little later in this judgment. The prosecution intended to establish on the basis of
letter/application of Gauri Shankar (PW.4) - Ex.D/1 which is written to the police
station regarding intimation of injuries on 29/10/2010. Admittedly, original of
this document was not produced before the Court. As per appellants' contention,
this is the only document by which prosecution intended to fill the gap and show
that Omprakash promptly informed the police regarding beating and injury to
deceased Omprakash. The Court below has committed an error in accepting this
photocopy as secondary evidence despite objection and in absence of fulfilling
the requirement of Section 65 of Evidence Act. We find substance in this
contention. A photocopy can be treated as secondary evidence provided one of the
clauses/conditions enumerated in Section 65 of Evidence Act are satisfied. In
absence thereof, a photocopy cannot be treated as secondary evidence. Either
existence of original to which photocopy is produced must be established or in
alternatively, any of other clauses of Section 65 must be satisfied. In the instant
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case, prosecution has not satisfied the said requirement and, therefore, we have no
hesitation to hold that Court below has erred in accepting the photocopy as
secondary evidence. The impact of ignoring this piece of evidence namely Ex.D/1
will be dealt with by us in later paragraphs.

17. It was strenuously contended that incident had taken place in last week of
October 2010. Omprakash was hospitalized in Badwaha and MY hospital, Indore
from 29/10/2010 to 31/10/2010. He died on 31/10/2010, but after about five
weeks, Gauri Shankar (PW.4) deposed his statement under Section 161 of Cr.P.C.
wherein for the first time, he disclosed about factum of beating and oral dying
declaration of Omprakash given to him. This aspect needs careful consideration.
Dr. Varsha Dhakad entered the witness box on behalf of defence as DW.1. She was
working with MY hospital. In her deposition, she candidly admitted that Gauri
Shankar (PW.4) informed her that Omprakash was beaten by hard and blunt
object. In view of this statement of defence witness, there is no manner of doubt
that story of beating/assault and hospitalization because of that was not cooked up
or outcome of any afterthought on the part of family members namely Omprakash
and widow and son of deceased.

18.  In the application submitted for conducting postmortem also (Ex.P/42),
Gauri Shankar (PW.4) specifically mentioned that reason of death is "Marpit".
Hence, we are unable to hold that for five weeks, Omprakash did not inform
anybody regarding beating/assault by appellants. In our view, Omprakash was not
obliged to mention in the application seeking postmortem that deceased has given
him dying declaration.

19.  Inview of foregoing analysis, even if police complaint Ex.D/1 is ignored
and it vanishes into thin air, it will not cause any dent to the prosecution story
because as per statement of Dr. Varsha Dhakad (DW.1) and application for
postmortem, it is clear that Gauri Shankar (PW.4) informed about injuries
available on the person of deceased. He also informed that reason of
hospitalization was the said injuries.

20.  Now coming to the statement of Dr. Taygor (PW.1), it is noteworthy that
Court below disbelieved his statement and document Ex.P/2 in which he opined
that no injuries were there on the body of Omprakash. The said statement and
documents were disbelieved by holding that in Ex.P/2 the name of relative and
attendant of deceased Omprakash and his cell number was mentioned which
makes it clear that Omprakash was not alone in the hospital. Indeed, a relative was
accompanying him. For this reason, Court below disbelieved the communication
dated 29/10/2010 (Ex.P/1) whereby OP Taygor (PW.1) informed Police Station-
Badwaha that there is nobody with Omprakash and considering his serious
condition, he must be shifted to MY hospital. Apart from the aforesaid, Court
below disbelieved it for yet another reason, which in our opinion is a plausible
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reason. It was held that if there had been no injuries on the person of Omprakash
and it was not a medico-legal case, there was no occasion for Dr. Taygor (PW.1) to
inform the police station regarding factum of admission and need of transfer of
patient to MY hospital. The appreciation of evidence and analysis by Court below
is in accordance with law and we do not find any infirmity which warrants our
interference. Hence, we are unable to hold that statement of Dr. Taygor (PW.1)
supports the appellants and establishes that no injuries were there when
Omprakash was admitted in Sunderson hospital, Badwaha.

21. Shri Surendra Singh, learned Senior Counsel placed heavy reliance on the
statement of Dr. Prashant Rajput (PW.29), who conducted the postmortem and
prepared the report. In his Court statement, PW.29 assigns singular reason for
death of Omprakash i.e. "cardio vascular failure". In view of this statement, two
fold submissions were advanced:-

(1) None ofthe injury on the body of Omprakash were grievous and
fatal. Injuries were not on any vital part of the body.

(i) Reason of death was not injuries, indeed it was because of
cardio vascular failure.

On the first blush, argument appears to be very attractive, but on
microscopic reading of evidence, it has lost much of'its shine.

22. On the basis of first point, it was further argued that if nature of injuries
were not sufficient to cause death, any statement given by person does not fall
within the ambit of Section 32 of Evidence Act. Appellants relied on certain
judgments of Supreme Court and judgment of this Court in /mran (supra). There
cannot be any quarrel on this legal proposition. A careful reading of Section 32(1)
leads us to the same conclusion that if injury or transaction cannot be treated to be
a reason for causing death, statement of injured/declarant does not fall within the
fore (sic : four) corners of Section 32(1) of the Act. Whether principle propounded
in Imran (supra) can be made applicable or not depends on the facts and
circumstances of each case. This depends on the nature of injuries and cause of
death.

23.  Asper PW.29 following injuries were found on the person of Omprakash :-

External examination:-
1. Abrasion present lateral part posteriorly which was present at
back of rightarm, 1 x 1 cmin size blackish colour.
2. Contusion 3 x 3 cmin size medial part of left arm mid point.
3. Contusion 4 x 2 cm size present at lower outer side of right thigh.

4. Contusion 3 x 3 cm size in anterior lateral part of right shoulder.
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5. Contusion 3 x 2 cm size present on left medial meiosis.

6. Contusion was present at Centre of sole of right foot.

7. Abrasion of 6 x 4 cm size over posterior lateral mid point of right
thigh.

Internal examination:-

The right lung was affixed to thoracic cavity.
The liver has been found rigid and gritty.
Spleen was slightly enlarged.

sl .

The kidneys were attached at front from both sides and fat was

deposited around it.

5. Brown liquid material about 140 ml was found in stomach.
Stool was present in large intestine. All the organs were found
normally congested.

6. Scalp and skull were found normal. Upon opening the skull a

small blood clot was found inside lateral frontal region.

(emphasis supplied)

24. If injuries mentioned in "external examination" alone are taken into
account, the appellants certainly deserve to succeed based on the principle laid
down in /mran (supra). However, finding about injuries based on "internal
examination" cannot be ignored or thrown to wind. Injury No.6 is grievous, fatal
and on a vital part of the body namely, frontal region of the brain. This injury could
be detected only upon opening the skull during postmortem. The Court below
opined that this injury was reason of death of deceased. No amount of arguments
were advanced to attack finding of the Court below given in this regard in para-24
of the judgment. Existence of a grievous injury on the vital part of Omprakash
shows that it could have been a reason for his death. For this reason, the principle
laid down in /mran (supra) cannot be pressed into service. For the same reason,
the judgment of Pirthi (supra) is of no assistance. In Pirthi (supra), there was
delay in hospitalizing the injured by family members. Because of delay, gangrene
was developed in his body and he died because of gangrene. It is not the case of
appellants that there was any delay in hospitalizing Omprakash. On the contrary,
the defence is that Omprakash was not injured when he was admitted in
Sunderson Hospital, Badwaha. His injuries which were found at MY hospital,
Indore were not fatal and not on vital parts.

25. In G.S. Walia Vs. State of Punjab & Ors. (1998) 5 SCC 150 the Apex Court
considered a medical evidence which shows that death was not caused because of
injuries themselves. During taking bed rest because of said injuries, the deceased
developed pulmonary embolism. Thus, injuries had necessitated bed rest and
complication had arisen during the bed rest. The death was found to be natural
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consequence of injuries caused and it was not because of any negligence or
external factor. Thus, it was ruled that it cannot be said that the injuries were only
indirectly responsible for causing death of dying declarant and as his death cannot
be said to have been caused due to the injuries caused, the statement made by him
would not fall within Sec.32 of the Evidence Act. Since statement of deceased
related to the cause of his death it was admissible in evidence u/S.32 and judgment
of High Court was turned down which decided otherwise. This judgment of Apex
Court, in our view clearly covers the instant case and brings dying declaration
within the purview of Sec.32(1) of Indian Evidence Act.

26. So far second contention aforesaid is concerned, it is based on the opinion
of a doctor/expert. We are not oblivious of legal position that normally the expert
opinion's must be respected. It is equally settled that expert opinion is not like a
gospel truth which needs to be swallowed without examining its truthfulness and
veracity. Dr. Rajput (PW.29) in his Court statement assigned singular reason of
death i.e. cardio vascular failure and went on stating that there was no element of
beating by stick etc to Omprakash, otherwise he would have mentioned it in his
court statement or in the PM report. When his court statement was tested on the
anvil of postmortem report, we found that in his written opinion reduced in
writing in PM report, he specifically mentioned another reason of death i.e.
injuries on the person of Omprakash caused by hard and blunt object. Dr. Rajput
did not mention about this reason in his court statement. Thus, his court statement
could neither inspire confidence of Court below nor of this Court.

27.  In(1992) 4 SCC 69 Mafabhai Nagarbhai Raval Vs. State of Gujarat, the
Apex Court opined that credibility of expert opinion depends on the reasons stated
in support of his conclusions and the data and material furnished which formed
the basis of conclusion. Reference may be made to relevant portion of judgment
of Dayal Singh vs. State of Uttaranchal (2012) 8 SCC 263 which reads as under:-

"The courts, normally, look at expert evidence with a greater
sense of acceptability, but it is equally true that the courts are not
absolutely guided by the report of the experts, especially if such reports
are perfunctory, unsustainable and are the result of a deliberate attempt
to misdirect the prosecution.

The essential principle governing expert evidence is that the
expert is not only to provide reasons to support his opinion but the result
should be directly demonstrable. The court is not to surrender its own
judgment to that of the expert or delegate its authority to a third party, but
should assess his evidence like any other evidence.

We really need not reiterate various judgments which have
taken the view that the purpose of an expert opinion is primarily to assist
the court in arriving at a final conclusion. Such report is not binding upon
the court. The court is expected to analyse the report, read it in
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conjunction with the other evidence on record and then form its final
opinion as to whether such report is worthy of reliance or not."

(emphasis supplied)

28.  As per the ratio decidendi of these judgments, we have no hesitation to
hold that Court below has rightly disbelieved the statement of Dr. Rajput (PW.29)
regarding reason of death.

29. Oral dying declarations given by brother of deceased Gauri Shankar
(PW.4), wife of deceased Geeta Devi (PW.5) and son Rajan Kumar Jaiswal
(PW.6) were assailed by contending (i) the statement of Dr. Varsha Dhakad
(DW.1) and Dr. Rajput (PW.29) shows that right from the date of admission in MY
hospital till his death on 31/10/2010, Omprakash was unconscious and hence
there was no question of giving oral dying declaration to family members. Since
dying declarations are suspicious, in view of judgment of Supreme Court in
Jagbir Singh (supra), it requires corroboration.

30.  Dr. Varsha Dhakad (DW.1) deposed about health and condition of
Omprakash at the time of hospitalization. Neither her statement nor statement of
Dr. Rajput (P.W.29) contains any statement that during entire period of
hospitalization, Omprakash continuously remained unconscious. Dr. Rajput
(PW.29) on the basis of certain medical documents opined that there exists
findings about each day's hospitalization at MY hospital that deceased was
unconscious. The Court below opined that the medical documents on the strength
which said statement was made by Dr. Rajput (PW.29) were not exhibited and
proved by prosecution. Hence, his statement is not worthy of credence. We do not
find any perversity or illegality in this finding. The finding of Court below that
doctors do not remain with the patient in the hospital during the entire period of
hospitalization and family members remain with the patient full time is a plausible
view which does not require any interference. In that event, the statement of Gauri
Shankar (PW.4) that during hospitalization Omprakash gained consciousness and
informed him, his wife and son about assault by appellants cannot be doubted.

31.  In view of foregoing analysis, we are constraint to hold that oral dying
declaration can be sole basis for holding the appellants as guilty. We find support
in our view from the judgment of Supreme Court and this Court. [See AIR 2009
SC 1487 Varikuppal Srinivas Vs. State of Andhra Pradesh) and Division Bench
judgment of this court reported in 2008(3) MPHT 194 State of Madhya Pradesh
Vs. Ashok & another. In Vikas & Ors. Vs. State of Maharashtra (2008) 2 SCC
516], it was poignantly held that corroboration of dying declaration is not
essential if dying declaration is truthful and voluntary. Requirement of doctor's
endorsement as to mental fitness of deceased is merely arule of prudence. There is
no straight jacket formula that in every case oral dying declaration must be
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corroborated and mental condition of declarant must be certified by a doctor. [See
also (2005) 9 SCC 113 Muthu Kutty & another Vs. State of Tamil Nadu]

32.  As analyzed above, we do not find any illegality or perversity in the
impugned judgment. The prosecution has established its case beyond reasonable
doubt. The Court below rightly appreciated the evidence and took a plausible
view in the judgment, which does not warrant interference by this Court. (See
Maniben v. State of Gujarat (2009) 8 SCC 796, Madathil Narayanan v. State of
Kerala(2018) 14 SCC513).

33.  Resultantly, appeal fails and is hereby dismissed.
Appeal dismissed

LL.R. [2021] M.P. 966
CRIMINAL REVISION

Before Mr. Justice Sanjay Dwivedi
CRR No. 1800/2020 (Jabalpur) decided on 22 October, 2020

VIKAS ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

A. Juvenile Justice (Care and Protection of Children) Act, 2015 (2
of 2016), Section 12(1) — Bail — Heinous Crime — Applicant, aged 17 years
murdered his father, mother and brother for money — Held — Offence is
heinous in nature which shakes the conscience of society, infact a threat to
society — No guardian of applicant to take care of him thus every possibility
for him to get associated with hardcore criminals — Release of applicant on
bail would defeat the “ends of justice” — Revision dismissed. (Para7 & 8)
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B. Juvenile Justice (Care and Protection of Children) Act, 2015 (2
0of2016), Section 12(1) — Bail — Exception — Held — Bail cannot be claimed as a
matter of right and cannot be granted to a juvenile without considering
gravity of offence and nature of crime. (Para6)




LL.R.[2021]M.P. Vikas Vs. State of M.P. 967

. 1Y =19 (@1e7dh1 &1 <T@ 37N weervn) ferfag9, 2015 (2016
@7 2), €RT 12(1) — STHTd — 39dTe — ARFEIRT — SFFa 2g e R W&wy
rar 21 fhar 91 Aedr 9T IAuRTE Y THRGT AR JURTE B WHY R faar
fPd fa911 v fHR B SHEd U< A1 bl T G |

Casereferred:
(2012)5SCC201.

Jafar Khan, for the applicant.
Shweta Yadav, P.L. for the non-applicant/State.

ORDER

SANJAY DWIVEDL, J. :- Although this matter is listed for consideration of
I.A. No0.7896/2020, an application for grant of bail, but considering the facts and
circumstances and also the arguments advanced by learned counsel for the
parties, this matter is heard finally.

2. This criminal revision under Section 102 of the Juvenile Justice (Care and
Protection of Child) Act, 2015 (hereinafter referred to as the 'Act, 2015") has been
filed by the applicant for grant of bail in connection with Crime No.35/2020
registered at Police Station Makroniya, District Sagar for the offence punishable
under Sections 302 and 201 of the Indian Penal Code.

3. As per the allegations attributed against the present applicant, on
28.01.2020, the complainant Chain Singh has lodged a dehati nalisi that his
brother namely Ramgopal Patel resides at Gali No.3, Anand Nagar, Makroniya
with his family but since last four to five days despite trying to contact him on
phone, neither he was connecting nor responding. Thereafter, the complainant
went to his brother's house and found that his house was locked, and on inquiring
from the children of the school when nothing was found, then he came back to his
brother's house and shifted the glass of the window then saw that the dead bodies
of his brother, sister-in-law and his nephew Adarsh were lying on the floor. The
present applicant was not present in the house and his mobile was switched off.
The complainant doubted over the conduct of the present applicant and as such,
informed the police and then dehati nalisi was registered and investigation was
started by the police and ultimately, it is found that the present applicant
committed murder of his mother, father and brother.

4. Learned counsel for the applicant submits that the applicant is a juvenile
and in jail since 30.01.2020. He further submits that this Court on earlier occasion
has called the report regarding conduct of the applicant during the period of
custody and as per the said report, nothing unusual is found in the conduct of the
applicant and his behaviour was also normal. He also submits that considering the
period of custody of the applicant who is a juvenile, he may be enlarged on bail.
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5. In compliance to the order passed by this Court on 08.10.2020, Mr. J.P.
Thakur, Incharge Town Inspector, PS Makroniya, District Sagar is present today
through video-conferencing alongwith the case-diary with learned Panel Lawyer
for the respondent/State to apprise this Court about the conduct of the
applicant/accused. In turn, he has informed that the conduct of the applicant is
normal and nothing unusual is reported against him. However, learned Panel
Lawyer submits that looking to the gravity of the offence committed by the
applicant/accused, he is not entitled to be released on bail and this revision
deserves to be dismissed.

6. I have considered the arguments advanced by learned counsel for the
parties. Section 12 of the Act, 2015 deals with grant of bail to a juvenile and
provides as to under what parameters, the bail can be considered. In assessing the
merit of rival submissions, it would, at the outset, be necessary to advert to Section
12 of the Act, 2015:-

'"12. Bail to a person who is apparently a child alleged to be
in conflict with law.—(1) When any person, who is apparently
achild and is alleged to have committed a bailable or non-bailable
offence, is apprehended or detained by the police or appears or
brought before a Board, such person shall, notwithstanding
anything contained in the Code of Criminal Procedure, 1973 (2 of
1974) or in any other law for the time being in force, be released
on bail with or without surety or placed under the supervision of
aprobation officer or under the care of any fit person:

Provided that such person shall not be so released if
there appears reasonable grounds for believing that the release
is likely to bring that person into association with any known
criminal or expose the said person to moral, physical or
psychological danger or the person's release would defeat the
ends of justice, and the Board shall record the reasons for
denying the bail and circumstances that led to such a decision.

(2) When such person having been apprehended is not
released on bail under sub-section (1) by the officer-in-charge
of the police station, such officer shall cause the person to be
kept only in an observation home in such manner as may be
prescribed until the person can be brought before a Board.

(3) When such person is not released on bail under sub-
section (1) by the Board, it shall make an order sending him to
an observation home or a place of safety, as the case may be, for
such period during the pendency of the inquiry regarding the
person, as may be specified in the order.
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(4) When a child in conflict with law is unable to fulfil
the conditions of bail order within seven days of the bail order,
such child shall be produced before the Board for modification
of'the conditions of bail."

As per learned counsel for the applicant, considering the conduct of the
applicant, he is entitled to be released on bail irrespective of the gravity of offence
committed, but in the opinion of this Court the consideration for grant of bail to a
juvenile delinquent though is entirely different than that of normal consideration
of granting bail but still the Court has to consider whether his release would defeat
the 'ends of justice'. In my opinion, the words 'ends of justice' should be confined
to the fact which shows that grant of bail itself is likely to a result in injustice and
as per the exception provided under Section 12 (1) of the Act, 2015 if the Court
finds that release would defeat the 'ends of justice' then bail can be denied to a
juvenile. Although, various High Courts in most of the cases while dealing with
the provisions of grant of bail as per Section 12 of the Act, 2015 have adopted an
approach that a juvenile can be considered to be released on bail irrespective of
gravity of offence but I am not convinced that the bail can be claimed by a juvenile
as a matter of right and can be granted to the juvenile without considering the
gravity of offence and nature of crime committed by him. As per the provisions of
Section 12 of the Act, 2015, it is clear that there was no intent of the legislature to
consider the grant of bail to a juvenile as his absolute right and that is why it carved
out an exception under which bail can be denied, otherwise there was no occasion
to attach proviso with Section 12(1) of the Act, 2015. My view gets strength by the
view taken by the Supreme Court in the case of Om Prakash Vs. State of
Rajasthan and another reported in (2012) 5 SCC 201 in which the Supreme Court
in paragraphs-3 and 23 of its judgment has observed as under:-

""3. The Juvenile Justice Act was enacted with a laudable
object of providing a separate forum or a Special Court for
holding trial of children/juveniles by the Juvenile Court as it
was felt that children become delinquent by force of
circumstance and not by choice and hence they need to be
treated with care and sensitivity while dealing and trying
cases involving criminal offence. But when an accused is
alleged to have committed a heinous offence like rape and
murder or any other grave offence when he ceased to be a
child on attaining the age of 18 years, but seeks protection
ofthe Juvenile Justice Actunder the ostensible plea of being
a minor, should such an accused be allowed to be tried by a
Juvenile Court or should he be referred to a competent court
of criminal jurisdiction where the trial of other adult
persons are held?

X X X
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23. Hence, while the courts must be sensitive in dealing
with the juvenile who is involved in cases of serious nature
like sexual molestation, rape, gang rape, murder and host of
other offences, the accused cannot be allowed to abuse the
statutory protection by attempting to prove himself as a
minor when the documentary evidence to prove his
minority gives rise to a reasonable doubt about his assertion
of minority. Under such circumstance, the medical
evidence based on scientific investigation will have to be
given due weight and precedence over the evidence based
on school administration records which give rise to
hypothesis and speculation about the age of the accused.
The matter however would stand on a different footing if the
academic certificates and school records are alleged to have
been withheld deliberately with ulterior motive and
authenticity of the medical evidence is under challenge by
the prosecution."”

However, in the case of Om Prakash (supra), there was some dispute with
regard to the age of the accused but it is clearly observed by the Supreme Court
while considering the crime committed by the juvenile and also considering the
beneficial legislation i.e Act, 2015, has observed that the gravity of offence and
nature of crime cannot be ignored. In the case of Raju Vs. State of U.P. and ors the
High Court of Allahabad in Criminal Revision N0.2492/2017 also taking note of
the view taken by the Supreme Court in the case of Om Prakash (supra), while
considering the provisions of Section 12(1) of the Act, 2015 has observed as
under:-

"30.  Thus, itis no ultimate rule that a juvenile below the
age of 16 years has to be granted bail and can be denied the
privilege only on the first two of the grounds mentioned in
the proviso, that is to say, likelihood of the juvenile on
release being likely to be brought in association with any
known criminal or in consequence of being released
exposure of the juvenile to moral, physical or psychological
danger. It can be equally refused on the ground that
releasing a juvenile, that includes a juvenile below 16 years
would "defeat the ends of justice." In the opinion of this
Court the words "defeat the ends of justice" employed in the
proviso to Section 12 of the Act postulate as one of the
relevant consideration, the nature and gravity of the offence
though not the only consideration in applying the aforesaid
part of the disentitling legislative edict. Other factors such
as the specific need for supervision or intervention,
circumstances as brought out in the social investigation
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report and past conduct of the child would also be relevant
that are spoken of under Section 18 of the Act."

Further, the High Court of Allahabad has also in the case of Sanjay Kumar
Vs. State of U.P. in Criminal Appeal No0.1481/2002 while dealing with the
provisions of Section 12 of the Act, 2015 has observed that if a juvenile accused is
arrested or detained or appears or is brought before a Board, such person shall be
released on bail but he shall not be so released if there appears reasonable grounds
for believing that the release is likely to bring him into association with any
known criminal or expose him to moral, physical or psychological danger or that
his release would defeat the 'ends of justice'. In the case of Harsh Bhavi Vs. State
of Rajasthan, the High Court of Rajasthan (Jaipur Bench) in Criminal Revision
No0.437/2018, while dealing with the case of release of a juvenile on bail who was
aged about 17 years, and had committed the offence of kidnapping and murder of
aminor child aged about 16 years, has observed as under:-

"6. Protection granted under Section 12 of the Juvenile
Justice (Care and Protection of Children) Act 2015 is
claimed on behalf of juveniles who are in conflict with law.
But at the same time the child who is in need of care and
protection, his interest is also to be watched by the Courts.
Further, Section 12 also speaks that the juvenile shall not be
released if it appears that his release would defeat the ends
of justice. If viewed from this angle, it appears that if in the
case in hand bail is granted to the petitioner then it will be a
gross injustice qua the child who had been victim of the
offence and the society at large also. By showing misplaced
sympathy to the petitioner who has perpetrated the offence
of kidnapping and then murder, the victim and the society
will be denied justice which is not the intention of the Act of
2015."

Here, in the present case also as observed by the Court below while
rejecting the application for release the juvenile on bail that before committing a
crime, the behaviour of the applicant was also not proper as earlier also he had
stolen money from his parents and had run away from the house. He was very
stubborn and used to steal money by using the ATM card of his parents which
clearly indicates that he was of mature mind, even though he was aged below 18
years and the manner in which he has committed the crime shows that he has
sound mind and was also fully aware of the crime which he was committing.
Further, it has been observed that even after committing the crime, he had not
shown remorse or regret in any form.

7. However, as per the case of the prosecution, at the time of committing the
offence, the juvenile was aged about 17 years and was near to the age of majority.
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The applicant has committed the offence which undoubtedly is of a grave nature,
killing his mother, father and brother for no reason but money, and spent almost
two days with the dead bodies of his family members and thereafter even enjoyed
his father's money, which he received out of his retiral dues, hence this Court
cannot ignore this aspect. Furthermore, from the conduct of the applicant/
accused, it can easily be gathered that his mental status seems to be stable and the
offence which he has committed just to quench his thirst of money, shocks the
conscience of the society and infact it is a threat to the society too. The Juvenile
Justice Bill was passed in the Lok Sabha on 07" May, 2015 and in the Rajya Sabha
on 22" December, 2015 vide Bill N0.99-C/2014 proposing that a minor in the age
group of 16 to 18 years to be tried as an adult if they commit a heinous crime. As a
general parlance, bail is the rule in the case of a juvenile and places the burden for
denying the bail on the prosecution to show that on the parameters specified in the
proviso to Section 12 of the Act, 2015, bail should be denied to a juvenile. But here
in this case, I am of the opinion that since at the time of committing the offence, the
age of the applicant was 17 years and if he is released on bail the expression defeat
the 'ends of justice' would frustrate the confidence as repose for the society.
Indeed, the parents are murdered by the applicant and in the event of his release,
there is no guardian to take care of him which would create every possibility for
the applicant to get associated with the hardcore criminals. No doubt, the Juvenile
Act is a beneficial legislation intended for reformation of the juvenile/child in
conflict with law, but the law also demands that justice should be done not only to
the accused, but also to the accuser. Thus, while considering the room for granting
the bail to a juvenile, the Court has to consider the surrounding facts and
circumstances. The alleged act of the applicant/accused itself shakes the
conscience of the society. The offence is obviously heinous in nature as it is a case
of triple murder that too murder of his blood relations i.e. mother, father and
brother by an adolescent aged about 17 years and if he is released on bail, it would
defeat the 'ends of justice'.

8. In view of the overall facts and circumstances, I am of the opinion that the
present revision filed under Section 102 of the Act, 2015 does not deserve to be
allowed and accordingly, the same stands rejected. The order passed by the Court
below rejecting the request for grant of bail to the applicant is hereby affirmed.

Revision dismissed
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I.L.R. [2021] M.P. 973
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice G.S. Ahluwalia
MCRC No. 10898/2021 (Gwalior) decided on 25 February, 2021

KAMLA @ SARLAYADAV (SMT.) ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Section 439 and
Penal Code (45 0f 1860), Sections 304-B, 498-A & 34— Suppression of Material
Fact — Effect — Held — Applicant tried to obtain bail order by deliberately
suppressing the factum of dismissal of SLP by Supreme Court— Counsel was
aware of said fact thus it is not a bonafide mistake — Act of counsel is glaring

example of unfair means —Application dismissed with cost of Rs. 5000/-.
(Paras 7, 12 & 24)

@. QUE FiGAT Gledr, 1973 (1974 &7 2), €T 439 U4 v Hledr
(1860 ®T 45), €TIRTY 304—B, 498—A T 34 — difcad T2 &1 YT — g4I -
FffegiRa — smd<® A wal=a ~raTay g faRiy gorora arfaeT (TH.ge W)
B GRS & T8 S AR fBUR U AT TR YTK HRA DI Il
fHaT — BV B SURITT AT B JAFHRI off IAUd: g b ASHIIS Tercdl T8
2 — BISUd BT $ AT G BT W IS 8 — 5000/ — 6. D A
wfed Jmd<e @i |

B. Penal Code (45 of 1860), Section 52 — Good Faith — Held —
Counsel was aware of the fact of dismissal of SLP by Supreme Court thus he
cannot claim that he could not discover information inspite of his due
attention and care. (Para12)

. qUS Wledl (1860 BT 45), &IRT 52 — AGHIGYd & — AEiRT —
HISUS Bl Hdl =g ATATrd gRT fa2Iy goiroia aifast (TH.ve W) &) @lRsh &
g &1 TSR off 3a: 98 I IM@T A8 PR GPhadl 6 e wEur iR
AdHdl & d1doc HI S SAFGRI BT UdT T3] adlT |

C. Advocate — Duties towards Court—Held — Lawyer should act as
an Officer of Court and should not do anything which would erode his
credibility — Playing fraud on Court is certainly an unfair means which
cannot be ignored at any cost — Case laws discussed — Stern warning issued to
counsel. (Paras 14t019)

T 3iferaadr — <qrarery & gfa adag — affifaailRa — srfradqar &1
AT & ARSR & ©U F SR ST Af2Y T var §8 1 781 =1 arfay
foraa sa! favaa-Nadar &9 8 — T 9§ due &A1 Afl¥ad wu 9 e
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ffaa aree @ O fel +ff @wa R sEEr 81 fear s "aar — fvlas
fafer faafaa — arsAd & eIk Adra- o) 1 713 |

Cases referred:

(2009) 8 SCC 106, (2015) 13 SCC 288, (1997) 7 SCC 147, (2001) 2 SCC
221,(2011)6 SCC 86.

Mahavir Pathak, for the applicant.
Vinod Pathak, P.L. for the non-applicant/State.

(Supplied: Paragraph numbers)
ORDER

G.S.AHLUWALIA, J. :- Case diary is available.

This is sixth application filed under Section 439 of Cr.P.C. for grant of
bail.

2. The applicant has been arrested on 07.08.2018 in connection with Crime
No0.368/2017 registered by Police Station Padav, District Gwalior for offence
punishable under Sections 498-A, 304-B, 34 of IPC.

3. Fourth application was dismissed by this Court by order dated 29.07.2019
passed in M.Cr.C. No. 28730/2019, against which the applicant had preferred a
SLP (Criminal) Diary No. 45740/2019 before the Supreme Court, which was
dismissed by the Supreme Court by order dated 24.01.2020 with a direction to the
Trial Court to complete the trial within a period of four months from the date of
communication of the order.

4. The applicant has not filed the copies of the order-sheets of the Trial Court
to show that the applicant is not responsible for the delay.

5. Furthermore, the disturbing fact is that the applicant has suppressed the
fact of filing of SLP and its dismissal by the Supreme Court.

6. Clause 2 of the bail application reads as under:-

2. Ig &, oA Sde & AR MAfedT BT 3177 DI
HI RIS A Haied ~ATITerd Jferal A1 $od IRy &
FHeET AT A1 U ban R g, A1 8 faeReEiT § &Rk A1 8 fRred
gz |

7. Even the applicant has not filed the copy of the order dated 24.01.2020
passed by the Supreme Court in the SLP. Thus, it is clear that in spite of the
specific clause in the format of bail apphcatlon the applicant deliberately
suppressed the fact of dismissal of SLP by the Supreme Court.
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8. While deciding the previous bail application, this Court had mentioned
the fact of dismissal of SLP by the Supreme Court in detail and the counsel for the
applicant was so daring that in spite of filing the copy of last order-sheet of the
Court, in which the details of the Supreme Court order were mentioned, did not
declare that his SLP has already been dismissed by the Supreme Court. Even the
during course of argument, this fact was not disclosed by Shri Pathak. When the
fact of non-disclosure of dismissal of S.L.P. by Supreme Court was pointed out to
Shri Pathak, then he did not show any remorse. Thus, it is a clear case of contempt
by misleading this Court.

0. When this Court was inclined to issue Contempt Notice, then it was
submitted by Shri Mahavir Pathak that contempt notice may not be issued and he
is ready to submit his written apology.

10.  Accordingly, dictation of the order was deferred for some time, in order to
facilitate Shri Pathak to file his affidavit. Thereafter, Shri Pathak filed his
affidavit, which reads as under:-

116 1 D S e B 191 o 2 R 123 1 e MR A1 | G IR | TS R
THHLIMRAT 10898 / 2021

fepT——————— BHHC I ARl
ERl|
JFAIEH—————— A9, 2RI
NLECLE

AH—HETIR U138 U Pl AH—. 31 RERIST (2R UIedh 3MY—47 av,
FIIRI—ddhTord, FaRi—dTed T/R—14 HbH THR—55 fdgdl TR,
EolRT fSTetT Tarferik 9.0

H gl UYdd A HAT BRAT B fdh—

1, Tgfeh, AT <ITATeIT & [HeT TR gRT S STHd 3TTda- U
T fehar 1T o |

2 I, T GRT YK ST ATIad H AF-1Y Haled =R
ERT UIRA MYl Wi ofig U™ famid—24—01—20
(fpforeT) STONT TT¥aR—45740 / 2019 BT Seeld forRa= I I8 T
g 9ad Ffe & forg § emm AfTar € 98 3 Ffe W gRT S
e Mgz E @ T, 9w 7 R0 e T Fe T g9s
T # &1 A7 € | S 2t & FHelE W YuuE UA & |

feTd:—25—02—21 BIER
T —TaT IR
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H TUYdd MG AT g [h—Iad U= & Ug HHid—1 9 2 4
IfoT HHT G2 e Ud |el & AR A1 8 B U 1 g |

fad i —25—02—21 THIER
RITH—TaT IR
11. Section 52 of [.P.C. reads as under :

52. "Good faith".—Nothing is said to be done or believed in
"good faith" which is done or believed without due care and attention.

12.  The factum of dismissal of S.L.P. by Supreme Court is specifically
mentioned in the previous order of this Court, by which the 5" application of the
applicant was dismissed. The Copy of the said order of the High Court has also
been filed by the applicant. Thus, it cannot be said that non-disclosure of factum of
dismissal of S.L.P. by Supreme Court was bonafide mistake of the Lawyer
because the Counsel was aware of the fact of dismissal of S.L.P. by Supreme
Court and he also cannot claim that he could not discover the information inspite
of his due attention and care. Thus, the act of Shri Pathak is a glaring example of
unfair means.

13. Further, this Court would like to mention about the duties of a lawyer
towards the Court.

14.  The Supreme Court in the case of R.K. Anand Vs. Delhi High Court,
reported in (2009) 8 SCC 106 has held as under :

"Role of the Lawyer

331. The other important issue thrown up by this case and that
causes us both grave concern and dismay is the decline of
ethical and professional standards among lawyers. The
conduct of the two appellants (one convicted of committing
criminal contempt of court and the other found guilty of
misconduct as Special Public Prosecutor), both of them
lawyers of long standing, and designated Senior Advocates,
should not be seen in isolation. The bitter truth is that the facts
of the case are manifestation of the general erosion of the
professional values among lawyers at all levels. We find today
lawyers indulging in practices that would have appalled their
predecessors in the profession barely two or three decades
ago. Leaving aside the many kinds of unethical practices
indulged in by a section of lawyers we find that even some
highly successful lawyers seem to live by their own rules of
conduct.
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332. We have viewed with disbelief Senior Advocates freely
taking part in TV debates or giving interviews to a TV
reporter/anchor of the show on issues that are directly the
subject-matter of cases pending before the court and in which
they are appearing for one of the sides or taking up the brief of
one of the sides soon after the TV show. Such conduct reminds
us of the fictional barrister, Rumpole, "the Old Hack of
Bailey", who self-deprecatingly described himself as an "old
taxi plying for hire". He at least was not bereft of professional
values. When a young and enthusiastic journalist invited him
to a drink of Dom Perignon, vastly superior and far more
expensive than his usual "plonk", "Chateau Fleet Street", he
joined him with alacrity but when in the course of the drink the
journalist offered him a large sum of money for giving him a
story on the case; "why he was defending the most hated
woman in England", Rumpole ended the meeting simply
saying

"In the circumstance I think it is best if I pay for the Dom
Perignon."

333. We express our concern on the falling professional norms
among the lawyers with considerable pain because we
strongly feel that unless the trend is immediately arrested and
reversed, it will have very deleterious consequences for the
administration of justice in the country. No judicial systemin a
democratic society can work satisfactorily unless it is
supported by a Bar that enjoys the unqualified trust and
confidence of the people, that shares the aspirations, hopes
and the ideals of the people and whose members are
monetarily accessible and affordable to the people.

334. We are glad to note that Mr Gopal Subramanium, the
amicus fully shared our concern and realised the gravity of the
issue. In course of his submissions he eloquently addressed us
on the elevated position enjoyed by a lawyer in our system of
justice and the responsibilities cast upon him in consequence.
His written submissions begin with this issue and he quotes
extensively from the address of Shri M.C. Setalvad at the
Diamond Jubilee Celebrations of the Bangalore Bar Association,
1961, and from the decisions of this Court in Pritam Pal v.
High Court of M.P. [1993 Supp (1) SCC 529] (observations of
Ratnavel Pandian, J.) and Sanjiv Datta, In Re [(1995) 3 SCC
619] (observations of Sawant, J. at pp. 634-35, para 20). We
respectfully endorse the views and sentiments expressed by
Mr M.C. Setalvad, Pandian, J. and Sawant, J.
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335. Here we must also observe that the Bar Council of India
and the Bar Councils of the different States cannot escape their
responsibility in this regard. Indeed the Bar Council(s) have
very positively taken up a number of important issues
concerning the administration of justice in the country. It has
consistently fought to safeguard the interests of lawyers and it
has done a lot of good work for their welfare. But on the issue
of maintaining high professional standards and enforcing
discipline among lawyers its performance hardly matches its
achievements in other areas. It has not shown much concern
even to see that lawyers should observe the statutory norms
prescribed by the Council itself. We hope and trust that the
Council will at least now sit up and pay proper attention to the
restoration of the high professional standards among lawyers
worthy of their position in the judicial system and in the
society."”

15.  The Supreme Court in the case of Amit Chanchal Jha v. High Court of
Delhi, reported in (2015) 13 SCC 288 has held as under :

"17. This Court has earlier acknowledged the falling
standards of certain members of the Bar and it has become
necessary to reiterate the said view on account of repeated
instances which are being highlighted. In R.K. Anand v. Delhi
High Court, this Court expressed its grave concern and
dismay on the decline of ethical and professional standards
among lawyers as follows: (SCC pp. 205-06, paras 331,333 &
335)

"331. The other important issue thrown up by this case and
that causes us both grave concern and dismay is the decline of
ethical and professional standards among lawyers. The
conduct of the two appellants (one convicted of committing
criminal contempt of court and the other found guilty of
misconduct as Special Public Prosecutor), both of them
lawyers of long standing, and designated Senior Advocates,
should not be seen in isolation. The bitter truth is that the facts
of the case are manifestation of the general erosion of the
professional values among lawyers at all levels. We find today
lawyers indulging in practices that would have appalled their
predecessors in the profession barely two or three decades
ago. Leaving aside the many kinds of unethical practices
indulged in by a section of lawyers we find that even some
highly successful lawyers seem to live by their own rules of
conduct.

* * *
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333. We express our concern on the falling professional norms
among the lawyers with considerable pain because we
strongly feel that unless the trend is immediately arrested and
reversed, it will have very deleterious consequences for the
administration of justice in the country. No judicial systemin a
democratic society can work satisfactorily unless it is
supported by a Bar that enjoys the unqualified trust and
confidence of the people, that shares the aspirations, hopes
and the ideals of the people and whose members are monetarily
accessible and affordable to the people.

* * *

335. Here we must also observe that the Bar Council of India and the
Bar Councils of the different States cannot escape their responsibility
in this regard. Indeed the Bar Council(s) have very positively taken
up a number of important issues concerning the administration of
justice in the country. It has consistently fought to safeguard the
interests of lawyers and it has done a lot of good work for their
welfare. But on the issue of maintaining high professional standards
and enforcing discipline among lawyers its performance hardly
matches its achievements in other areas. It has not shown much
concern even to see that lawyers should observe the statutory norms
prescribed by the Council itself. We hope and trust that the Council
will at least now sit up and pay proper attention to the restoration of
the high professional standards among lawyers worthy of their
position in the judicial system and in the society."

18. We may also recall the observations of this Court in Ministry of
Information & Broadcasting, In re, that the legal profession is a
solemn and serious occupation. It is a noble calling and all those who
belong to it are its honourable members. The honour as a legal
profession has to be maintained by its members by their exemplary
conduct both in and outside the court. The lawyer has to conduct
himself as a model for others in his profession as well as in private
and public life. Society has the right to expect from him ideal
behaviour. This Court observed: (SCC pp. 634-35, para 20)

"20. The legal profession is a solemn and serious occupation. It is a
noble calling and all those who belong to it are its honourable
members. Although the entry to the profession can be had by
acquiring merely the qualification of technical competence, the
honour as a professional has to be maintained by its members by
their exemplary conduct both in and outside the court. The legal
profession is different from other professions in that what the
lawyers do, affects not only an individual but the administration of
justice which is the foundation of the civilised society. Both as a
leading member of the intelligentsia of the society and as a
responsible citizen, the lawyer has to conduct himself as a model for
others both in his professional and in his private and public life. The
society has a right to expect of him such ideal behaviour. It must not



980 Kamla@Sarla Yadav (Smt.) Vs. State of M.P. LL.R.[2021IM.P.

be forgotten that the legal profession has always been held in high
esteem and its members have played an enviable role in public life.
The regard for the legal and judicial systems in this country is in no
small measure due to the tireless role played by the stalwarts in the
profession to strengthen them. They took their profession seriously
and practised it with dignity, deference and devotion. If the
profession is to survive, the judicial system has to be vitalised. No
service will be too small in making the system efficient, effective
and credible. The casualness and indifference with which some
members practise the profession are certainly not calculated to
achieve that purpose or to enhance the prestige either of the
profession or of the institution they are serving. If people lose
confidence in the profession on account of the deviant ways of some
of'its members, it is not only the profession which will suffer but also
the administration of justice as a whole. The present trend unless
checked is likely to lead to a stage when the system will be found
wrecked from within before it is wrecked from outside. It is for the
members of the profession to introspect and take the corrective steps
in time and also spare the courts the unpleasant duty. We say no
more."

19. In Bar Council of Maharashtra v. M.V. Dabholkar, it was
observed: (SCC p. 298, para 15)

"15. Now to the legal issue bearing on canons of professional
conduct. The rule of law cannot be built on the ruins of democracy,
for where law ends tyranny begins. If such be the keynote thought
for the very survival of our Republic, the integral bond between the
lawyer and the public is unbreakable. And the vital role of the lawyer
depends upon his probity and professional lifestyle. Be it
remembered that the central function of the legal profession is to
promote the administration of justice. If the practice of law is thus a
public utility of great implications and a monopoly is statutorily
granted by the nation, it obligates the lawyer to observe scrupulously
those norms which make him worthy of the confidence of the
community in him as a vehicle of justice—social justice. The Bar
cannot behave with doubtful scruples or strive to thrive on litigation.
Canons of conduct cannot be crystallised into rigid rules but felt by
the collective conscience of the practitioners as right: 'It must be a
conscience alive to the proprieties and the improprieties incident to
the discharge of a sacred public trust. It must be a conscience
governed by the rejection of self-interest and selfish ambition. It
must be a conscience propelled by a consuming desire to play a
leading role in the fair and impartial administration of justice, to the
end that public confidence may be kept undiminished at all times in
the belief that we shall always seek truth and justice in the
preservation of the rule of law. It must be a conscience, not shaped by
rigid rules of doubtful validity, but answerable only to a moral code
which would drive irresponsible Judges from the profession.
Without such a conscience, there should be no Judge' [Hastings, Hon
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John S. : Judicial Ethics as it Relates to Participation in Money-
Making Activities — Conference on Judicial Ethics, p. 8. The
School of Law, University of Chicago (1964)].

—and, we may add, no lawyer. Such is the high, standard set for
professional conduct as expounded by courts in this country and
elsewhere."

(emphasis in original)

16. The Supreme Court in the case of P.D. Gupta Vs. Ram Murti reported in
(1997)7 SCC 147 has held asunder :

"A lawyer owes a duty to be fair not only to his client but also
to the court as well as to the opposite party in the conduct of the
case. Administration of justice is a stream which has to be kept
pure and clean. It has to be kept unpolluted. Administration of
justice is not something which concerns the Bench only. It
concerns the Bar as well. The Bar is the principal ground for
recruiting Judges. No one should be able to raise a finger about
the conduct of a lawyer. While conducting the case he
functions as an officer of the court."

17.  The Supreme Court in the case of D.P. Chadhu Vs. Triyugi Narain Mishra
reported in (2001) 2 SCC 221 has held asunder :

""24. It has been a saying as old as the profession itself that the
court and counsel are two wheels of the chariot of justice. In
the adversarial system, it will be more appropriate to say that
while the Judge holds the reigns, the two opponent counsel are
the wheels of the chariot. While the direction of the movement
is controlled by the Judge holding the reigns, the movement
itself is facilitated by the wheels without which the chariot of
justice may not move and may even collapse. Mutual
confidence in the discharge of duties and cordial relations
between Bench and Bar smoothen the movement of the
chariot. As responsible officers of the court, as they are called
— and rightly, the counsel have an overall obligation of
assisting the courts in a just and proper manner in the just and
proper administration of justice. Zeal and enthusiasm are the
traits of success in profession but overzealousness and
misguided enthusiasm have no place in the personality of a
professional.

25. An advocate while discharging duty to his client, has a
right to do everything fearlessly and boldly that would
advance the cause of his client. After all he has been engaged
by his client to secure justice for him. A counsel need not make
a concession merely because it would please the Judge. Yet a
counsel, in his zeal to earn success for a client, need not step
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over the well-defined limits or propriety, repute and justness.
Independence and fearlessness are not licences of liberty to do
anything in the court and to earn success to a client whatever
be the cost and whatever be the sacrifice of professional
norms."

18. The Supreme Court in the case of O.P. Sharma Vs. High Court of Punjab
& Haryanareportedin (2011) 6 SCC 86 has held as under :

"17. The role and status of lawyers at the beginning of
sovereign and democratic India is accounted as extremely
vital in deciding that the nation's administration was to be
governed by the rule of law. They were considered intellectuals
amongst the elites of the country and social activists amongst
the downtrodden. These include the names of a galaxy of
lawyers like Mahatma Gandhi, Motilal Nehru, Jawaharlal
Nehru, Bhulabhai Desai, C. Rajagopalachari, Dr. Rajendra
Prasad and Dr. B.R. Ambedkar, to name a few. The role of
lawyers in the framing of the Constitution needs no special
mention. In a profession with such a vivid history it is
regretful, to say the least, to witness instances of the nature of
the present kind. Lawyers are the officers of the court in the
administration of justice.

* * * *

20. In R.D. Saxena v. Balram Prasad Sharma this Court held
asunder: (SCCp. 281, para42)

"42. In our country, admittedly, a social duty is cast upon the
legal profession to show the people beckon (sic beacon) light
by their conduct and actions. The poor, uneducated and
exploited mass of the people need a helping hand from the
legal profession, admittedly, acknowledged as a most
respectable profession. No effort should be made or allowed
to be made by which a litigant could be deprived of his rights,
statutory as well as constitutional, by an advocate only on
account of the exalted position conferred upon him under the
judicial system prevalent in the country."

* * * %

24. Advocacy touches and asserts the primary value of
freedom of expression. It is a practical manifestation of the
principle of freedom of speech. Freedom of expression in
arguments encourages the development of judicial dignity,
forensic skills of advocacy and enables protection of
fraternity, equality and justice. It plays its part in helping to
secure the protection of other fundamental human rights,
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freedom of expression, therefore, is one of the basic conditions
for the progress of advocacy and for the development of every
man including legal fraternity practising the profession of law.
Freedom of expression, therefore, is vital to the maintenance
of free society. Itis essential to the rule of law and liberty of the
citizens. The advocate or the party appearing in person,
therefore, is given liberty of expression. But they equally owe
countervailing duty to maintain dignity, decorum and order in
the court proceedings or judicial processes. Any adverse
opinion about the judiciary should only be expressed in a
detached manner and respectful language. The liberty of free
expression is not to be confounded or confused with licence to
make unfounded allegations against any institution, much less
the judiciary [vide D.C. Saxena (Dr.) v. Chief Justice of India].

38. An advocate's duty is as important as that of a Judge.
Advocates have a large responsibility towards the society. A
client's relationship with his/her advocate is underlined by
utmost trust. An advocate is expected to act with utmost
sincerity and respect. In all professional functions, an
advocate should be diligent and his conduct should also be
diligent and should conform to the requirements of the law by
which an advocate plays a vital role in the preservation of
society and justice system. An advocate is under an obligation
to uphold the rule of law and ensure that the public justice
system is enabled to function at its full potential. Any violation
of the principles of professional ethics by an advocate is
unfortunate and unacceptable. Ignoring even a minor
violation/misconduct militates against the fundamental
foundation of the public justice system.

39. An advocate should be dignified in his dealings to the
court, to his fellow lawyers and to the litigants. He should have
integrity in abundance and should never do anything that
erodes his credibility. An advocate has a duty to enlighten and
encourage the juniors in the profession. An ideal advocate
should believe that the legal profession has an element of
service also and associates with legal service activities. Most
importantly, he should faithfully abide by the standards of
professional conduct and etiquette prescribed by the Bar
Council of India in Chapter II, Part VI of the Bar Council of
India Rules.

40. As a rule, an advocate being a member of the legal
profession has a social duty to show the people a beacon of light
by his conduct and actions rather than being adamant on an
unwarranted and uncalled for issue."
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19. Thus, it is clear that a lawyer should act as an officer of Court and should
not do anything which would erode his credibility. If a Lawyer has professional
duty towards his client, then he has duty towards the Court by maintaining
decorum and by refusing to indulge in any unfair means. Playing fraud on the
Court is certainly an unfair means, which cannot be ignored at any cost.

20.  Although in the light of Section 52 of I.P.C., the explanation given by Shri
Pathak is not worthy of acceptance, however, by adopting a lenient view, the
affidavit is taken on record and a stern warning is issued to Shri Mahavir Pathak
not to indulge in such condemnable practice in future.

21.  So far as the merits of the case is concerned, this Court while dismissing
the last application of the applicant on 13.07.2020 had specifically observed "that
the application is completely silent as to when the order of the Supreme Court was
communicated to the Trial Court. Further, the order-sheets of the Trial Court have
notbeen filed".

22.  Bethatwhatever it may.

23.  Without there being any order-sheet of the Trial Court on record, it is
difficult for this Court to adjudicate as to whether the applicant is responsible for
the delay in trial or not.

24, As the applicant has tried to obtain the bail order by suppressing the
factum of dismissal of SLP by the Supreme Court, accordingly, this application is
dismissed with cost of Rs.5,000/- to be deposited in the Registry of this Court
within a period of seven days from today.

Application dismissed

L.LL.R. [2021] M.P. 984
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Sheel Nagu
MCRC No. 44485/2020 (Gwalior) decided on 25 March, 2021

OM PRAKASH SHARMA ...Applicant
Vs.
STATE OF M.P. & anr. ...Non-applicants

A. Criminal Procedure Code, 1973 (2 of 1974), Sections 154,
156(3), 200 & 482 — Police failed to register cognizable offence of theft —
Applicant filed application u/S 156(3) alongwith a complaint u/S 200 Cr.P.C.
— Magistrate called for police report and kept complaint case u/S 200 Cr.P.C.
in abeyance as unregistered — Several opportunities sought by police to
submit report — Neither FIR was registered nor police report was filed —
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Guiding principle laid down on cases of simultaneous filing of application u/S
156(3) and complaint u/S 200 Cr.P.C. — Magistrate directed to proceed
accordingly. (Paras2,3,6,10,15,20 & 21)

@. qUS UfHAT Gfedr, 1973 (1974 &7 2), €TV 154, 156(3), 200 T
482 — Yferq, A1l &1 WY AR USildg dl 4 fawad @ — rdesd 9 gRI
200 T.Y¥. & IAdid uRare & AII—ATT ©RT 156(3) & Siavid ded y&d
farar — wforeg e A yfera ufdd<e gerarar ik 9RT 200 §.9.9. & Aavid yRars
gHuT Hi Adsiiag Rerfa A yrerfia w@m — yfides yvga &< g gfers gr
$3 AW dle W — T dl YoHH a1 yRd< vofiag foar mar 9 € gfew
gfads ysgd far 1T o — gRT 156(3) @ A d A TAT SRT 200 §.U.4.
@ Siavid uRare &1 ud A YR & yHRell W) Ariesie figida srftrefia
far = — AR T @l TR SR A & fog e Rra fear )

B. Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) —
Investigation — Role/Duty of Magistrate — Scope — Held — Magistrate vested
with limited role of supervision, to be sparingly exercised on occasion where
police either fails to register FIR or conducts investigation in improper
manner — It is incumbent upon Magistrate u/S 156(3) to not only direct for
registration of cognizable offence wherever it is found to be not registered by
police but also to ensure that investigation is fair, expeditious and without
prejudice. (Para8&9.1)

. qUS Hfbar wfedr, 1973 (1974 &7 2), €T 156(3) — YT —
aforeg e @t YAHr/ sdeq — Fifig — afEiRa — A e &1 widaor a1
Wt e ffed @ fasT yaT Sa9ar 9 U9 @A) 9R HIAT 8IdT © o8l
gfers a1 d g2 Gar gfadad uollag &) 4 fawa gidl @ a1 srgfaa v 4
IAYUT HATfeTd HRdl & — HIRT 156(3) B favia, ARG e & fov gz sfart 2
5 7 Daa AT AT B Goflag A @ forg PR &), ol o A 39
gferd g1 usfiag A faar s=n urn = @ 9fed ag ghikaa axar A 2 @
Jr=avyor, fosge, sfrgar @ vd e qatug & 2

C. Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) —
Calling Report from Police & Registration of FIR —Held — On application u/S
156(3), whenever Magistrate seeks report from police station, it necessarily
means that if application reveals commission of cognizable offence and no
offence is yet registered, then police is obliged to register offence and
thereafter submit report — In such case, direction to register cognizable
offence ought to be treated to be implicit in order to Magistrate calling for
report. (Parall & 11.2)

T, qvs giFar dledl, 1973 (1974 @71 2), €RT 156(3) — Ylorea &
gfads gerar-r 9 Y54 §a1 ylfddaT &1 goflag &ear — ffeiRa — ari
156(3) @ Sidvid ATdad WX o9 H wig ¢ gferw o= 9 gfdds &1 |1 svar
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2, SHPT A ©U 4 Iz 372k 2 & AT omd<sa 9 < yuxme SRk gi=m
g&e BIdT & 3R JH TP I3 UM USiidg ol (HAT AT 2, 99 Yier, e
Goflag - @ v vd aoueard ufiads uxdd &+ & g area @ — U9 UahRol
A, G AW ysiidg dA B e, A e @ ufadss goas & anaer |
faafera = wHs S 4anfEy |

D. Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) —
Word “May” — Held — Use of expression “may” reveals the intention of
legislature to vest discretionary power upon Magistrate to either direct for
investigation or to refuse from doing so. (Parall.l)

74 QUS HIHAT Hledl, 1973 (1974 &7 2), €IRT 156(3) — ¥Isq “""hdTl
g — fifagiRa — sfraafad aear 8 &1 93T, aiRe e R, a1 dl YT
2g R &= srem@r tar & 9 991 oA @1 Iafee ufsa Ffka a3 &1
fae=T Wisd BT AT Ydhe HRAT 2 |

E. Criminal Procedure Code, 1973 (2 0f 1974), Section 156(3) and
Constitution — Article 14 — Investigation — Delay & Uncertainty — Held — On
being asked by Magistrate to submit report, if police delays the investigation,
it ultimately leads to arbitrariness in functioning of State which directly
offends Article 14 of Constitution — Right of victim to seek justice cannot be
sacrificed at the alter of omissions, commissions and inaction of investigating
agency. (Paras 14 & 19.7)

g qUS HiHgT Wfedr, 1973 (1974 &7 2), €T 156(3) VT AIdemT —
BT 14 — JAYT — [Acdq d sifRFaar - affEiRa — afege grr
gfaded ysgd &% @ o &e Wi uR Aafe gferd s=avor A fade o=l 2, a8
3ifM ©U A TS B FAT H ATHFUA P AR o S1dT @ Sl 93 ®U | Hiqem
P AT 14 BT IJeaigd AN & — A dle<  NIfSd & AVHR 3 9f,
A9 YTl & oiul, el ¢a fAfdmaar 3 3 v 1) <) o v |

E Criminal Procedure Code, 1973 (2 of 1974), Sections 156(3),
167 & 173 — Conclusion of Investigation — Reasonable Time — Held — If not in
express term but impliedly it can be gathered that law-makers prescribed a
maximum period of 60/90 days within which police is expected to complete
investigation starting from stage of Section 154 to Section 169 or Section 173
Cr.P.C. (Paras 16.2,18,18.1 & 18.2)

g qUE JiHAT Afedl, 1973 (1974 &7 2), €IRIV 156(3), 167 T 173 —
49T Bl GHIT — Jlaagad aay — afEiRa — afe weg 4 sifreea = @
frq faafdra wu 4@ J8 w9 o Gaar @ & A g9 aral 3 e saf
60 /90 &=l @1 fafea @1 @ foraas Hiar yfera 9 arT 154 & UsHH 9 3MRA gId
B EIRT 169 AT TRT 173 b, J=4 90T Yuf fhaT S 3rufara 2 |
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G. Criminal Procedure Code, 1973 (2 of 1974), Sections 156(3),
200 & 210 — Non-Registration of Cognizable Offence or Improper/Delayed
Investigation — Duties & Functions of Magistrate—Held —In case police fails to
submit report within 60/90 days or any longer period of time statutorily
prescribed, Magistrate shall proceed with complaint u/S 200 Cr.P.C. in
accordance with Chapter XV & XVI Cr.P.C. notwithstanding the bar u/S 210
Cr.P.C.—Factors to be considered, enumerated — Guidelines laid down.
(Paras 15.4, 16.1 & 20)

g qUS FiGar Gfedr, 1973 (1974 &7 2), &IRTY 156(3), 200 T 210 —
HST 3URTE Bl Goflag 7 (&7 S a1 sgfaa /fAefda sa9or — aforege &
wdg g #rd - AfEiRa — gfer @ 60 /90 &1 a1 S wu ¥ fafza fed
31feres Sraftr & Hiar Uit Ugd = A B Bl B T2 A, Al T aRT
200 TY.9. & Iiaid yRarE 4, gRT 210 T YUH. B Jaid doiq sd g HI,
AT XV G XVI TYH. B IR0 H HrRAard] s — fa=ar 4 forg o+ arel
HRG YT fHd 1 — feenfader siftrafaa fea 2 |

Casesreferred:

AIR 2001 SC 571, (2008) 2 SCC 409, (2016) 6 SCC 277, (2014) 2 SCC 1,
(2015)6 SCC287,2008 Cri.L.J.472,(2013) 6 SCC 384, (2006) 8 SCC 1.

Purushottam Rai, for the applicant.
Kalpana Parmar, P.L. for the non-applicants/State.

ORDER

SHEEL NAGU, J.:- Inherent powers of this Court u/S.482 Cr.P.C. are
invoked praying for the following relief(s):

"It is, therefore, most humbly prayed that the criminal petition filed by
the petitioner may kindly be allowed and directed to the respondents for
protection of the property, and the life of the petitioner and also directed
to respondents for registration of the cases of the petitioner and fair
investigation in the supervision of the learned lower court as per law.
Any other relief, which this Honble Court may kindly deem fit and
considers necessary in the facts and circumstances of the case may
kindly also be granted.”

1.1 The question before this Court primarily relates to the extent and nature of
power of a Magistrate u/S.156(3) Cr.P.C. while considering grievance either of
non-registration of cognizable offence or improper/delayed investigation.

1.2 Other question is of nature and extent of jurisdiction available to
Magistrate when an application u/S.156(3) Cr.P.C. is filed along with a complaint
u/S.200 Cr.P.C.
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2. The present case reveals abject apathy and dereliction of duty on the part
of Police in failing to register cognizable offence of theft in regard to which
information was furnished as early as on 18.11.2019 (vide Annexure P-2) and
despite the learned Magistrate passing order dated 23.12.2019 u/S.156(3) Cr.P.C.,
calling for report from Police Station Picchore, District Gwalior (M.P.).
Pertinently while doing so the Magistrate kept the complaint filed by petitioner
u/S.200 Cr.P.C. in a state of suspended animation (unregistered).

3. The petitioner/complainant herein after unsuccessfully knocking the
doors of the Police and as well as Superintendent of Police, Gwalior (M.P.)
u/S.154(1) and 154(3) Cr.P.C. respectively, approached the learned Magistrate
u/S.156(3) Cr.P.C. by filing application on 23.12.2019 which was subjected to
various hearings i.e. 13.01.2020, 05.02.2020, 26.02.2020 and 16.03.2020. On
each occasion the police sought and was granted time to submit report in regard to
the contents of application u/S.156(3). Thereafter, the matter could not be listed
on the next date 1.e. 30.03.2020 due to lockdown owing to Covid-19 pandemic.
The Magistrate thereafter took up the matter on 10.07.2020 to be again adjourned
due to non-resumption of physical hearing in courts. The proceedings u/S.156(3)
in the case are now informed to have resumed, but to no avail since FIR has not yet
been lodged by the police.

3.1 Pertinently, in this case, Sec.156(3) application and the complaint u/S.200
Cr.P.C. were filed simultaneously by the complainant/petitioner alleging the same
offence of theft (Sec.379 IPC). From the record, it appears that the said complaint
u/S.200 Cr.P.C. remained unregistered or in a state of suspended animation.

4. The aforesaid act on the part of police authorities of failing to register the
offence is in violation of the law laid down in the case of "Suresh Chand Jain Vs.
State of Madhya Pradesh and another [AIR 2001 SC 571]" whereby it is held:

"10. The position is thus clear. Any judicial Magistrate, before, taking
cognizance of the offence, can order investigation under Section 156(3)
of the Code. If he does so, he is not to examine the complainant on oath
because he was not taking cognizance of any offence therein. For the
purpose of enabling the police to start investigation it is open to the
Magistrate to direct the police to register an FIR. There is nothing
illegal in doing so. After all registration of an FIR involves only the
process of entering the substance of the information relating to the
commission of the cognizable offence in a book kept by the officer-in-
charge of the police station as indicated in Section 154 of the Code. Even
if a Magistrate does not say in so many words while directing
investigation under Section 156(3) of the Code that an FIR should be
registered, it is the duty of the officer-in-charge of the police station to
register the FIR regarding the cognizable offence disclosed by the
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complaint because that police officer could take further steps
contemplatedin Chapter X1 of the Code only thereafter. "

4.1 Similar view was taken by Apex Court in "Sakiri Vasu Vs. State of Uttar
Pradesh And Others [(2008) 2 SCC 409]" whereby while analyzing the sweep &
extent of power vested in a Magistrate u/S.156(3) Cr.P.C., the Apex Court held in
para 11 and 17 asunder:

"11. In this connection we would like to state that if a person has a
grievance that the police station is not registering his FIR under Section
154 Cr.P.C., then he can approach the Superintendent of Police under
Section 154(3) Cr.P.C. by an application in writing. Even if that does not
yield any satisfactory result in the sense that either the FIR is still not
registered, or that even after registering it no proper investigation is
held, it is open to the aggrieved person to file an application under
Section 156 (3) Cr.P.C. before the learned Magistrate concerned. If such
an application under Section 156 (3) is filed before the Magistrate, the
Magistrate can direct the FIR to be registered and also can direct a
proper investigation to be made, in a case where, according to the
aggrieved person, no proper investigation was made. The Magistrate
can also under the same provision monitor the investigation to ensure a
proper investigation.

17. In our opinion Section 156(3) CrPC is wide enough to include all
such powers in a Magistrate which are necessary for ensuring a proper
investigation, and it includes the power to order registration of an FIR
and of ordering a proper investigation if the Magistrate is satisfied that a
proper_investigation has not been done, or is not being done by the
police. Section 156(3) CrPC, though briefly worded, in our opinion, is
very wide and it will include all such incidental powers as are necessary
for ensuring a proper investigation."

5. The aforesaid decisions of the Apex Court in Suresh Chand Jain & Sakiri
Vasu (supra) have held the field till date which is evident from perusal of
following subsequent verdict of Apex Court rendered after relying upon Sakiri

Vasu with approval. The relevant extract in "Sudhir Bhaskarrao Tambe v/s
Hemant Yashwant Dhage And Ors. [(2016) 6 SCC 277]" is reproduced below:

"2. This Court has held in Sakiri Vasu v. State of U.P. [(2008) 2 SCC
409], that if a person has a grievance that his FIR has not been
registered by the police, or having been registered, proper investigation
is not being done, then the remedy of the aggrieved person is not to go to
the High Court under Article 226 of the Constitution of India, but to
approach the Magistrate concerned under Section 156 (3) CrPC. If such
an application under Section 156 (3) CrPC is made and the Magistrate
is, prima facie, satisfied, he can direct the FIR to be registered, or if it has
already been registered, he can direct proper investigation to be done
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which includes in his discretion, if he deems it necessary, recommending
change of the investigating officer, so that a proper investigation is done
in the matter. We have said this in Sakiri Vasu case [(2008) 2 SCC 409]
because what we have found in this country is that the High Courts have
been flooded with writ petitions praying for registration of the first
information report or praying for a proper investigation.

3. We are of the opinion that if the High Courts entertain such writ
petitions, then they will be flooded with such writ petitions and will not
be able to do any other work except dealing with such writ petitions.
Hence, we have held that the complainant must avail of his alternate
remedy to approach the Magistrate concerned under Section 156 (3)
CrPC and if he does so, the Magistrate will ensure, if prima facie he is
satisfied, registration of the first information report and also ensure a
proper_investigation in the matter. and he can also monitor the

investigation."

6. In the instant case, as informed by learned counsel for petitioner,
no offence has yet been registered by the police. It is also informed that the
concerned police station has not yet given any report to the learned Magistrate
despite repeated reminders. It is also not denied that the learned Magistrate has
not proceeded to record statement of the complainant u/S.200 Cr.P.C. Therefore,
in sum and substance, the entire matter hangs fire and is in a state of suspended
animation leaving the petitioner-complainant high and dry with no hope of justice
coming his way.

6.1 For sake of convenience & ready reference, relevant Sections 154, 156,
190 and 200 Cr.P.C. are reproduced below:

"154. Information in cognizable cases.-

(1) Every information relating to the commission of a cognizable
offence, if given orally to an officer in charge of a police station, shall be
reduced to writing by him or under his direction, and be read over to the
informant; and every such information, whether given in writing or
reduced to writing as aforesaid, shall be signed by the person giving it,
and the substance thereof shall be entered in a book to be kept by such
officer in such form as the State Government may prescribe in this
behalf:

Provided that if the information is given by the woman against whom an
offence under section 326A, section 326B, section 354, section 354A,
section 354B, section 354C, section 354D, section 376, section 376A,
section 376AB, section 376B, section 376C, section 376D, section
376DA, section 376 DB, section 376E or section 509 of the Indian Penal
Code (45 of 1860) is alleged to have been committed or attempted, then
such information shall be recorded, by a woman police officer or any
woman police officer:
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Provided further that-

(a) in the event that the person against whom an offence under
section 354, section 354A, section 354B, section 354C, section
354D, section 376, section 376A, section 376AB, section 376B,
section 376C, section 376D, section 376DA, section 376 DB,
section 376E or section 509 of the Indian Penal Code (45 of
1860) is alleged to have been committed or attempted, is
temporarily or permanently mentally or physically disabled,
then such information shall be recorded by a police officer, at
the residence of the person seeking to report such offence or ata
convenient place of such person's choice, in the presence of an
interpreter or a special educator, as the case may be;

(b) the recording of such information shall be videographed;

(©) the police officer shall get the statement of the person
recorded by a Judicial Magistrate under clause (a) of sub-
section (5A) of section 164 as soon as possible.

2) A copy of the information as recorded under sub-section (1)
shall be given forthwith, free of cost, to the informant.

3) Any person aggrieved by a refusal on the part of an officer in
charge of a police station to record the information referred to in sub-
section (1) may send the substance of such information, in writing and
by post, to the Superintendent of Police concerned who, if satisfied that
such information discloses the commission of a cognizable offence,
shall either investigate the case himself or direct an investigation to be
made by any police officer subordinate to him, in the manner provided
by this Code, and such officer shall have all the powers of an officer in
charge of the police station in relation to that offence.

156. Police officer's power to investigate cognizable case.

(D Any officer in charge of a police station may, without the order
of a Magistrate, investigate any cognizable case which a Court having
jurisdiction over the local area within the limits of such station would
have power to inquire into or try under the provisions of Chapter XIII.

2) No proceeding of a police officer in any such case shall at any
stage be called in question on the ground that the case was one which
such officer was not empowered under this section to investigate.

3) Any Magistrate empowered under section 190 may order such
an investigation as above- mentioned.
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190. Cognizance of offences by Magistrates.

(1) Subject to the provisions of this Chapter, any Magistrate of the first
class, and any Magistrate of the second class specially empowered in
this behalfunder sub-section (2), may take cognizance of any offence-

(a) upon receiving a complaint of facts which
constitute such offence;

(b) uponapolicereport of such facts;

(c) upon information received from any person other
than a police officer, or upon his own knowledge, that
such offence has been committed.

(2) The Chief Judicial Magistrate may empower any Magistrate of the
second class to take cognizance under sub-section (1) of such offences
as are within his competence to inquire into or try.

200. Examination of complainant.- A Magistrate taking cognizance
of an offence on complaint shall examine upon oath the complainant and
the witnesses present, if any, and the substance of such examination shall
be reduced to writing and shall be signed by the complainant and the
witnesses, and also by the Magistrate:

Provided that, when the complaint is made in writing, the Magistrate
need not examine the complainant and the witnesses-

(a) if a public servant acting or- purporting to act in the discharge
ofhis official duties or a Court has made the complaint; or

(b) if the Magistrate makes over the case for inquiry or trial to
another Magistrate under section 192:

Provided further that if the Magistrate makes over the case to another Magistrate
under section 192 after examining the complainant and the witnesses, the latter
Magistrate need not re- examine them.

Chapter XII of Cr.P.C. (Information to Police and it's power to investigate)
begms with Section 154. Ifthe police finds that the information received relates to
commission of cognizable offence then the same has to be entered into the
document known as First Information Report (FIR) u/S.154 Cr.P.C. with supply
of'the copy of FIR to the informant. Section 154(3) Cr.P.C. provides remedy to the
informant to approach the Superintendent of Police in case of refusal by the police

station to register FIR u/S.154(1).

7.1

Next comes Section 155 Cr.P.C. which relates to information received
regarding non-cognizable offence and investigation thereof which need not be

dealt with since the present case does not relate to non-cognizable offence.
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7.2 Thereafter is the crucial and relevant Section 156 Cr.P.C. which in sub-
section (1) vests power in the officer-in-charge of police station to investigate into
cognizable offence in regard to which FIR has been lodged u/S.154.

7.3 Section 156(2) Cr.P.C. protects a bona fide registration of cognizable
offence and the consequential investigation from being sacrificed at the alter of
want of territorial jurisdiction of the investigating officer.

7.4  Advertingto the relevant Sec.156(3), itis seen that the same empowers the
Magistrate, who is competent u/S.190, to intervene and take remedial steps to iron
out the creases qua investigation, arising out of non-registration of offence
u/S.154 or improper investigation.

8. A bare perusal of Chapter XII of Cr.P.C., which relates to investigation of
offence, reveals that authority to conduct investigation is exclusively vested with
the police. However, the Magistrate is vested with limited role which is of
supervisory nature to be sparingly exercised on occasions where police either fails
toregister an FIR or conducts investigation in improper manner.

8.1 The legislature while vesting the power of investigation solely in the
hands of police, was conscious of it's possible misuse. As such, Sec.156(3) was
engrafted in Chapter XII conferring supervisory power upon Magistrate, with a
view to ensure free, fair and expeditious investigation. These limited powers
available to the Magistrate are to cater to the following eventualities:

1. Failure of police to register an FIR u/S.154(1) and (3) Cr.P.C.;

2. Failure of Police to conduct free, fair and expeditious investigation.

9. Scheme of Chapter XII Cr.P.C. elicits that object behind vesting this
limited supervisory power upon the Magistrate is to ensure that the information
regarding commission of cognizable offence received from any source does not
go uninvestigated. Rationale behind this object is not far to see. A cognizable
offence is serious enough to not only adversely affect the victim but also the
society at large and therefore it is the sovereign function of the State through the
police to ensure that any cognizable offence whenever and wherever committed
does not go unregistered & uninvestigated by police, untried by the competent
courtand unpunished if found proved.

9.1 Thus, it is incumbent upon the Magistrate u/S.156(3) Cr.P.C. to not only
direct for registration of cognizable offence wherever it is found to be not
registered by the Police but also to ensure that the investigation conducted by the
police is fair, expeditious and without any element of prejudice towards anyone,
with the sole object of reaching the truth. The role of the Magistrate u/S.156(3)
Cr.P.C. is thus of great significance. Prompt and appropriate exercise of power
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u/S.156(3) Cr.P.C. can, not only bring succor to the victim but also to the society at
large by bringing the delinquent to the book and in the process instilling enough
fear in the mind of the miscreant so as to dissuade him from indulging in
delinquency again.

10. In the case at hand, as explained above, several opportunities were sought
by the police and granted by the learned Magistrate to submit report by the
concerned police station in response to Sec.156(3) Cr.P.C. application.

11. It is settled law that whenever a Magistrate acting upon an application
u/S.156(3) Cr.P.C. seeks report from the concerned Police Station, it necessarily
means that if the contents of Section 156(3) Cr.P.C. application reveal
commission of cognizable offence and no such offence is yet registered, then the
Police is obliged to register the offence and thereafter submit a report.

11.1  The use of expression "may" in Sec.156(3) reveals the intention of
legislature to vest discretionary power upon Magistrate to either direct for an
investigation or to refuse from doing so.

11.2  Pertinently if the contents of application u/S.156(3) reveal commission of
cognizable offence, then whether the Magistrate directs for registration of
cognizable offence, or merely seeks report from the concerned Police Station, it is
the duty of Police to register cognizable offence informed about in the application.
The very fact that the Magistrate has sought report from the police is an indication
that the Magistrate has found the case to be worth investigating. Since the process
of investigation is a necessary consequence to registration of cognizable offence
u/S.154(1) it goes without saying that the calling of report by the Magistrate is
nothing but an enquiry into the quality of investigation with presumption that
cognizable offence has been registered or if not registered then the direction to
register a cognizable offence ought to be treated to be implicit in the order of the
Magistrate calling for report.

11.3  Pertinently, if the provision is understood in any other manner and the
police is allowed to linger upon and keep seeking adjournments for filing report
without registration of offence then the very object behind Chapter XII Cr.P.C. of
prompt registration of cognizable offence on receipt of information of its
commission and the mandate of law laid down by Apex Court in Constitution
Bench decision in "Lalita Kumari Vs. Government of Uttar Pradesh And Others
[(2014)2 SCC 1]", would stand defeated.

12. Reverting to the factual scenario, it is seen that the police who ought to
have registered the offence immediately on receipt of intimation by the
Magistrate between 23.12.2019 to 13.01.2020, kept seeking adjournment after
adjournment.
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13. The learned Magistrate too, ought not to have granted so many
adjournments to the police for submitting report without first ensuring that the
police has registered cognizable offence as informed in the application u/S.156(3)
Cr.P.C.

14. At this juncture, it is relevant to point out that experience has revealed that
on being asked by Magistrate to submit report u/S.156(3), the Police takes it's own
convenient time and more often than not seeks and is granted various opportunities
to file report. This causes delay and uncertainty. The rule of law does not appreciate
delay or uncertainty as it ultimately leads to arbitrariness in the functioning of the
State and its functionaries which directly offends Art.14 of Constitution of India.

15. In the instant case, the learned Magistrate was faced with simultaneous
filing of an application u/S.156(3) seeking registration of cognizable offence and
a complaint u/S.200 Cr.P.C. The learned Magistrate proceeded first with Section
156(3) application by keeping the complaint u/S.200 in a state of suspended
animation (unregistered). Police report was sought by the Magistrate on Section
156(3) application. The case kept getting adjourned on various occasions for
submission of report by the police station while the complaint u/S.200 was kept in
abeyance.

15.1 Itisseen quite often that Magistrates are faced with such piquant situation
when they simultaneously receive Section 156(3) application and Section 200
complaint. Therefore, this Court deems it appropriate to dilate upon the statutory
obligation of a Magistrate in such a situation.

15.2  The scheme of Cr.P.C., in particular, Section 210, gives a clear indication
that legislature gives primacy and preference to police case emanating from FIR
lodged u/S.154 or pursuant to Section 156(3), over the proceedings emanating
from criminal complaint u/S.200. The said Sec.210 Cr.P.C. for ready reference
and convenience is reproduced below:

""210. Procedure to be followed when there is a complaint case and
police investigation in respect of the same offence.

(1 When in a case instituted otherwise than on a police report
(hereinafter referred to as a complaint case), it is made to appear to the
Magistrate, during the course of the inquiry or trial held by him, that an
investigation by the police is in progress in relation to the offence which
is the subject-matter of the inquiry or trial held by him, the Magistrate
shall stay the proceedings of such inquiry or trial and call for a report on
the matter from the police officer conducting the investigation.

2) If a report is made by the investigating police officer under
section 173 and on such report cognizance of any offence is taken by the
Magistrate against any person who is an accused in the complaint case,
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the Magistrate shall inquire into or try together the complaint case and
the case arising out of police report as if both the cases were instituted on
apolicereport.

3) If the police report does not relate to any accused in the
complaint case or if the Magistrate does not take cognizance of any
offence on the police report, he shall proceed with the inquiry or trial,
which was stayed by him, in accordance with the provisions of this
Code."

15.3 Thus, a Magistrate is obliged to keep the complaint u/S.200 filed against
particular accused pending, against whom (accused) same offence (as alleged in
complaint) is registered by police.

15.4  To assist the Magistrates from aberrating from the right path laid down by
law and to brook delay, it is essential that Magistrates act to achieve the object
behind Sec.156(3) and conclude the proceeding as expeditiously as possible. This
Court is, thus, compelled to lay down certain guidelines governing the exercise of
their power u/S.156(3) where such applications are either filed individually or
along with complaintu/S.200 Cr.P.C.:

(A) WHERE APPLICATION U/S 156(3) CRPC ONLY ALLEGES NON-
REGISTRATION OF COGNIZABLE OFFENCE

6] The Magistrate, on receiving an application u/S.156(3)
Cr.P.C. should first ensure that the application is supported by an
affidavit of the applicant detailing about exhaustion of remedy
u/S.154(1) and 154(3) Cr.P.C. [vide Priyanka Srivastava and another
Vs. State of Uttar Pradesh and others (2015) 6 SCC 287] (Para 31)].

(i1) Ifthe application u/S.156(3) passes the aforesaid test laid down
in Priyanka Shrivastava (supra) then the Magistrate shall form an
opinion as to whether the information contained in Sec.156(3)
application reveals commission of any cognizable offence or not.

(ii1) In case the Magistrate is of the opinion that application
does not disclose commission of any cognizable offence, then
the same should be forthwith dismissed by passing a short
speaking order.

(iv) In case, the Magistrate finds that Sec.156(3) application
discloses commission of cognizable offence then direction may
either be issued to the Police to lodge FIR or the Magistrate may,
in his discretion, dismiss the application in the interest of justice
for reasons to be recorded in writing. [Vide 2008 Cri.L.J. 472
(Sukhwasi Vs. State of U.P.) & Anju Chaudhary Vs. State of
Uttar Pradesh And Another (2013) 6 SCC 384]
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(B) WHENAPPLICATION U/S 156(3) CRPC REVEALS IMPROPER /
DELAYED INVESTIGATION ONLY

(1) In case, application u/S.156(3) relates to grievance of improper
or delayed investigation after lodging of FIR, the Magistrate should
direct the police to submit report and thereafter pass appropriate
remedial directions if the report submitted by Police discloses improper
or delayed investigation. The Magistrate after passing such order can
also monitor the process of investigation to ensure that it reaches to it's
logical & lawful conclusion.

However, while doing so, the Magistrate should avoid stepping into
the shoes of investigating authority. The Magistrate ought to assume
only supervisoryrole.

(i1) In case the report requisitioned from Police reveals that
investigation is being done with promptitude and in accordance with
law, then the application u/S.156(3) should be dismissed by passing a
short speaking order.

16. It is matter of common knowledge that applications u/S.156(3) Cr.P.C. are
kept pending for long awaiting report of Police. There are occasions, as is the case
herein, where Sec.156(3) application is filed along with Sec.200 Cr.P.C.
complaint but due to delay in processing Sec.156(3) application, the complaint
u/S.200 Cr.P.C. is kept pending for an unreasonably long time. To brook this
delay, it is further appropriate to lay down certain guidelines which are though not
exhaustive in character but are enough to show the right path to be treaded.

16.1 The Magistrates while dealing with application ought to keep in mind
certain relevant factors which are as under :-

1.  The requirement of laying down a timeline, for deciding
proceedings where application u/S.156(3) is filed along with complaint
u/S.200 Cr.P.C., would arise only in those cases where 156(3)
application complains of improper and/or delayed investigation but not
in cases where application u/S.156(3) relates exclusively to grievance of
non-registration of FIR. This is because the grievance of non-
registration of offence raised in application u/S.156(3) can be disposed
of within a few days of'its receipt by directing the Police to lodge FIR.

2. Turning to the gr1evance of improper and/or delayed investigation raised in
application u/S.156(3), itis seen that:-

(a)  Asand when report from Police is requisitioned by Magistrate on
application u/S.156(3) Cr.P.C. complaining about improper and/or
delayed investigation, it is presumed that the case being dealt with by the
Magistrate is one where FIR has already been lodged and process of
investigation is pending. Thus, the bar contained in Sec.210(1) Cr.P.C.
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comes into operation, compelling the Magistrate to put on hold the
enquiry/trial if commenced pursuant to complaintu/S.200 Cr.P.C.

(b) In this manner, the complaint u/S.200 Cr.P.C. suffers a state of
suspended animation.

(©) Itis, at this stage, that delays take place, not only due to laxity on
the part of Police to submit report requisitioned by Magistrate
u/S.156(3) in a pending investigation, but also due to leniency shown by
the Magistrate in liberally granting time to the Police, resulting into the
complaintu/S.200 Cr.P.C. suffering stalemate.

(d) Pertinently, the bar contained in Sec.210 Cr.P.C. is based on
following foundational assumptions:-

1. That, primacy and preference is to be given to police case
[originating from FIR lodged u/S.154 Cr.P.C.], over proceedings
originating from a complaintu/S.200 Cr.P.C.

2. The preference and primacy given to a police case is in
turn based on the assumption that police being part and parcel of
State performs the sovereign function of crime investigation in
a fair, reasonable & expeditious manner.

3. The police while performing this sovereign function is
presumed to act honestly.

(e) The presumption of police being honest and diligent during
crime investigation, is rebuttable. The falling standards of morality in
society have rendered the all important elements of probity either
missing or suffering a considerable value-erosion. As such the
presumptive element in Sec.210 Cr.P.C. of police case getting primacy
and preference over complaint case, needs re-visit.

¢9)] The mandate of Sec.210 Cr.P.C. is such, that it prohibits
complaint u/S.200 Cr.P.C. to be proceeded with, during pending
investigation by police gua the same offence and accused.

(2) The problem arises when investigation is kept pending for
unreasonably long time and is not completed even on expiry of 60 / 90
days as prescribed in Sec.167 Cr.P.C. or for any other longer period as
prescribed under certain special penal statutes.

(h) This indefinite delay, in investigation, paralyses the complaint
u/S.200 Cr.P.C. dissuading the Magistrate from taking steps under
Chapter XV & XVI of Cr.P.C. for cognizance. This problem deserves
scrutiny from another view-point. The remedy in shape of "Complaint"
under Chapter XV & XVI of Cr.P.C. is available exclusively to a victim.
The concept of victim came to be statutorily recognized in Cr.P.C. since
31.12.2009. Whereas Sec.210 is part of Cr.P.C. since inceptioni.e. 1973.
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Thus, the law- makers, while engrafting Sec.210, had no occasion to
take into account it's repercussions gua "Victims".

@) Moreso, the remedy of complaint in Chapter XV & XVI of
Cr.P.C. is a statutory avenue made available to a victim/ complainant.
This avenue may not have primacy or preference over police case but the
same cannot be allowed to be rendered infructuous at the alter of Sec.210
Cr.P.C. specially in cases where police fails to conclude investigation
within areasonable time.

16.2(a) At this juncture, another issue that needs addressing is as to what should be
deemed to be the "reasonable time" for conclusion of investigation. Indisputably,
Cr.P.C. does not lay down any time-frame for conclusion of investigation except
stipulating in Sec.173(1) that every investigation under Chapter XII shall be
completed without unnecessary delay. Non-prescription of a time-frame for
conclusion of investigation is understandable. With innumerable variable factors
involved in the process of investigation which is complex in nature the law has left
the field open for police to initiate, conduct and conclude investigation in an
unfettered environment with the ultimate object of reaching the truth without fear,
favour, affection or ill-will.

(b) Pertinently, there are very few investigations which are conducted &
concluded without fear, favour, affection or ill-will. Therefore, this Court cannot
turn a blind-eye towards this stark reality by conveniently hiding behind
technicalities of law.

(c) This Court is thus impelled to tread on an unchartered path to secure the
ends of justice for protecting the interests of the complainant/victim.

17.  Crime investigation is one of the primary duties of police. Though, in
recent times, energy and time of police officers appear to be diverted more
towards the ancillary duty of maintainance of law & order and VIP duty. Since
crime investigation is more arduous than the said ancillary duties, the police tends
to tread the convenient path. This dangerous tendency developing in the police is
at the cost of quality of crime investigation. More so, the police reforms as
directed by the Apex Court in the case of "Prakash Singh & Ors. Vs. Union of
India & Ors. [(2006) 8 SCC 1]" decided fifteen (15) years back are still to see the
light of the day.

18. The law-makers while enacting Cr.P.C. appear to be aware of the
possibility of omission/commission committed by the Police during
investigation. Therefore, the provision of Section 167 Cr.P.C. was engrafted
where bail can be claimed as of right in case of failure of police to complete
investigation and submit charge-sheet within 60/90 days or any longer period
prescribed. The law-makers realizing the importance of personal liberty
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guaranteed as fundamental right u/Art.21 of the Constitution, incorporated
Section 167 Cr.P.C.

18.1  Section 167 Cr.P.C. further gives an indication that law-makers were of
the view that investigation in cognizable offences attracting punishment of seven
years' imprisonment or more would in normal course be completed by the police
within an outer limit of 60 / 90 days or any longer period of time statutorily
provided.

18.2  Thus, if not in express terms but impliedly, it can be gathered that the law-
makers prescribed a maximum period of 60 / 90 days within which the police is
expected to complete the investigation, starting from the stage of Sec.154 to
Sec.169 or Sec.173 Cr.P.C.

19. This Court, thus, needs to visualize that for how long the Magistrate can
keep the complaint u/S.200 Cr.P.C. in a state of suspended animation, when the
investigation is getting delayed and charge-sheet is not filed even on expiry of the
period of 60 /90 days or any longer period statutorily provided.

19.1 The answer to this question lies in meaningful interpretation of Section
210Cr.P.C.

19.2  Sub-section (1) of Section 210 Cr.P.C. obliges the Magistrate to stay the
proceedings of enquiry/trial initiated pursuant to complaint u/S.200Cr.PC.,
whenever the Magistrate comes to know that police investigation qua the same
offence and the same accused is pending. The provision also makes it obligatory
on the Magistrate to call for a report from the police in such a situation.

19.3  Sub-section (2) of Section 210 Cr.P.C. deals with the contingency that
pursuant to the situation contemplated by Section 210(1) if charge-sheet is filed
u/S.173 by the Police and cognizance of offence alleged is taken by the Magistrate
against the person who is also accused in the complaint u/S.200 Cr.P.C., then both
the cases 1.e. complaint u/S.200 and the charge-sheet filed by Police shall be
adjudicated simultaneously by treating both as cases instituted on police report.

19.4  Sub-section (3) of Section 210 Cr.P.C. lastly provides that in case the
charge-sheet filed u/S.173 Cr.P.C. is not against a person who is an accused in the
complaint case or if the Magistrate does not take cognizance of the offence in
charge-sheet filed by the police, then the Magistrate shall proceed with the
enquiry/trial originating from complaint filed u/S.200 Cr.P.C.

19.5 The common thread which runs through all the three sub-sections of
Section 210 is the foundational presumption that the investigation shall be
conducted expeditiously without any unnecessary delay, so that the fate of the
proceedings originating from complaint u/S.200 do not hang fire for indefinite
period of time. Though this common thread is not expressly provided but can be
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presumed to exist in the minds of the law-makers from conjunctive reading of
Section 210 and Section 167 Cr.P.C.

19.6  Thus,ifacomplaintu/S.200 Cr.P.C. is kept pending in a state of suspended
animation awaiting the police to file charge-sheet but the police fails to complete
investigation expeditiously and keeps it pending for months or years together then
the said presumption lying at the foundation of Sec.210 is shaken. Leading to the
complainant u/S.200 Cr.P.C., being relegated to a state of uncertainty and
procrastination with justice nowhere in sight for victim.

19.7  The complainant who has filed the complaint u/S.200 Cr.P.C. is often the
victim of the crime. Pursuant to the amendment in the Cr.P.C. with effect from
2009 (vide Act No. 5 of 2009) victim is conferred with statutory recognition as one
of the important stakeholders in the process of criminal justice system. Victim has
been given precious rights under amended Cr.P.C. and therefore these rights
cannot be made to suffer due to uncertainty and arbitrariness stemming from
inaction of the police to complete investigation within reasonable period of time.
The right of a victim to seek justice cannot be sacrificed at the alter of omissions,
commissions and inaction of the investigating agency. The victim has an
independent precious right under the Cr.P.C. not only to prefer a complaint
u/S.200 Cr.P.C. but also to insist expeditious enquiry and trial pursuant to said
complaintu/S.200 Cr.P.C.

19.8  This avenue u/S.200 Cr.P.C. available to the victim/complainant to seek
justice gets blocked and frustrated due to indolence of the police.

20. To resolve this situation, following guiding principles are laid down in
cases of simultaneous filing of Sec.156(3) application and Sec.200 complaint:-

(1) As regards Sec.156(3) Cr.P.C. application (alleging only non-
registration of FIR), the procedure as per para 15.(4)(A) be followed.

(i1) The Police gua Sec.156(3) Cr.P.C. application (alleging
improper/delayed investigation simpliciter or along with non-
registration of FIR) should not be granted more than 60/90 days or any
longer period of time statutorily prescribed.

(iii) If the Police submits the report within 60/90 days or any longer
period of time statutorily prescribed, then the Magistrate may pass
appropriate directions in accordance with law to either dismiss/dispose
of 156(3) application with/without directions by passing a speaking
order or to supervise and monitor the investigating process if need arises.

(iv) However, in case the Police fails to submit report within 60/90
days or any longer period of time statutorily prescribed, then the
Magistrate shall proceed with the complaint u/S.200 Cr.P.C. in
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accordance with Chapter XV & XVI Cr.P.C., notwithstanding the bar in
Sec.210Cr.P.C.

(v) While so proceeding under Chapter XV & XVI Cr.P.C., the
Magistrate shall keep in mind that as and when police report u/S.173
Cr.P.C. is filed [even after 60/90 days or any longer period of time
statutorily prescribed] and cognizance of offence in police report is
taken, then the Magistrate shall club the complaint case with the charge-
sheet (final report) filed by police and proceed to adjudicate both the
cases together treating them to have arisen from police report.

21.  Accordingly, in the conspectus of above discussion, this Court has no
option but to invoke its inherent powers to direct as follows:

(1) The learned Magistrate seized with the application u/S.156(3)
and complaint u/S.200 Cr.P.C is directed to proceed in accordance with
the above directions in accordance with law.

(i1) Since the petitioner/complainant has been made to run from
pillar to post since last more than one year, the State deserves to be
saddled with cost of Rs.10,000/- (Rupees Ten Thousand Only) which
shall be paid to the petitioner/complainant through digital transfer in his
bank account within 30 days of petitioner furnishing necessary bank
details to Superintendent of Police of the concerned district.

(iii))  The State with an object to reinforce the justice dispensation
system is directed to deposit five sets of books (in Hindi language) to the
Legal Aid Section of the Registry of this Court within 15 days to be
distributed to freshers in the Bar.

Each set of books shall contain the following books published by

reputed publishers:-

1. Criminal Major Acts (in hindi language)
2. CPC (in hindi language)

3. Constitution of India (in hindi language)

Order accordingly
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