
INDIAN LAW REPORT (M.P.) COMMITTEE

MARCH 2021

PATRON

Hon'ble Shri Justice MOHAMMAD RAFIQ

Chief Justice

CHAIRMAN

Hon'ble Shri Justice ATUL SREEDHARAN

MEMBERS

Shri Purushaindra Kaurav, Advocate General, (ex-officio)
Shri Vinod Bhardwaj, Senior Advocate
Shri Aditya Adhikari, Senior Advocate

Shri Ravindra Singh Chhabra, Advocate
Shri Ritesh Kumar Ghosh, Advocate, Chief Editor, (ex-officio)

Shri Avanindra Kumar Singh, Principal Registrar (ILR)
Shri Manoj Kumar Shrivastava, Principal Registrar (Judicial), (ex-officio)

SECRETARY

Shri Alok Mishra, Registrar (Exam)

VOL. 1



CHIEF EDITOR
(Part-time)

Shri Ritesh Kumar Ghosh, Advocate, Jabalpur

EDITORS
(Part-time)

JABALPUR
Shri Siddhartha Singh Chauhan, Advocate, Jabalpur

INDORE
Shri Yashpal Rathore, Advocate, Indore

GWALIOR
Smt. Sudhha Sharrma, Advocate, Gwalior

ASSISTANT EDITOR
Smt. Deepa Upadhyay

REPORTERS
(Part-time)

JABALPUR
Shri Sanjay Seth, Adv.

Shri Nitin Kumar Agrawal, Adv.
Shri Yogendra Singh Golandaz, Adv.

INDORE
Shri Sameer Saxena, Adv.

GWALIOR
Shri Ankit Saxena, Adv.

Shri Rinkesh Goyal, Adv.
Shri Gopal Krishna Sharma (Honorary)

PUBLISHED BY
SHRI AVANINDRA KUMAR SINGH, PRINCIPAL REGISTRAR (ILR)

2



3

A.A. Abraham Vs. State of M.P.  …78

Ajay Jain Vs. The Chief Election Authority  …*1

Alok Kumar Choubey Vs. State of M.P.	 (DB) …88

Aom Tiwari Vs. State of M.P.  …551

Arun Narayan Hiwase Vs. State of M.P.  …246

Arun Sharma Vs. State of M.P.  …384

Aruni Sahgal Vs. State of M.P.  …114

Asfaq Khan Vs. State of M.P.	  …343

Bajaj Allianz General Insurance Co. Vs. Hafiza Bee  …100

Bajranga (Dead) By LRs. Vs. State of M.P. (SC)   …205

Cobra-CIPL JV Vs. Chief Project Manager (DB)   …497

Deepak Advertisers Through Proprietor Deepak Jethwani Vs.
Naresh Jethwani  …503

Dharmendra Jatav Vs. State of M.P.	  …445

Dileep Kumar Sharma Vs. The Assistant General Manager, 

UCO Bank, Bhopal (DB)	 	 …*4

Dipesh Arya Vs. State of M.P.  …251

G. Usha Rajsekhar (Smt.) Vs. Government of India  …85

HCL Technologies Ltd. (M/s.) Vs. M.P. Computerization 
of Police Society (MPCOPS)	  …541

Inderchand Jain (Died) Through LRs. Vs. Shyamlal Vyas
(Died) Through LRs.  …331

Jabalpur Development Authority Vs. Deepak Sharma (DB)	 …215

Jayant Vs. State of M.P. (SC)  …175

Khyaliram Vs. State of M.P.   ... 492 

Kishan Patel Vs. State of M.P.	 (DB)  …297

Mahendra Singh Amb Vs. State of M.P.  …235

Mohd. Azad Vs. State of M.P.	 (DB)  …458

Nageswar Sonkesri Vs. State of M.P.	  …265

TABLE OF CASES REPORTED
 (Note : An asterisk (*) denotes Note number)



4

Narmada Transmission Pvt. Ltd. (M/s) Vs. M.P. Madhya 
Kshetra Vidyut Vitaran Co. Ltd.	 (DB)  …*2

Peethambara Granite Gwalior (M/s.) Vs. State of M.P.  (DB)  …284

Pradeep Kumar Shinde Vs. State of M.P.  …354

Raja Bhaiya Singh Vs. State of M.P.	 	 …119

Rajasthan Patrika Pvt. Ltd. Vs. State of M.P.  (DB)  …309

Rajdeep Kapoor (Dr.) Vs. Mohd. Sarwar Khan  …482

Rajendra Singh Pawar Vs. State of M.P.	   …289

Rajkumar Goyal Vs. Municipal Corporation, Gwalior  …48

Raju @ Surendar Nath Sonkar Vs. State of M.P.  …104

Rakesh Singh Bhadoriya Vs. Union of India  …222

Rakesh Sushil Sharma Vs. State of M.P. (DB) …*5

Raman Dubey Vs. State of M.P.  …38

Ramcharan Patel Vs. State of M.P.	 (DB)  …520

Ratanlal Vs. State of M.P. (DB)  …527

Rekha Sengar Vs. State of M.P.	 (SC)  …378

S.D. Containers Indore Vs. M/s. Mold Tek Packaging Ltd.  (SC)  …163

Sajjan Singh Kaurav Vs. State of M.P.	  …*3

Sasan Power Ltd., Singrauli Vs. M.P. Micro & Small
Enterprise Facilitation Council   …427

Sayaji Hotels Ltd. Vs. Indore Municipal Corporation  …72

Shivcharan Vs. State of M.P.  …317

Shri Ram Sahu (Dead) Through LRs. Vs. Vinod Kumar Rawat	 (SC)  …4

State of M.P. Vs. Bherulal	 (SC) …1

State of M.P. Vs. Dinesh Singh Rajput		  …471

State of M.P. Vs. U.P. State Bridge Corporation Ltd.  (SC) …361

Surajmal Vs. State of M.P.   …135

Surendra Kumar Jain Vs. State of M.P.	 	 …230

UMC Technologies Pvt. Ltd. Vs. Food Corporation of India  (SC) …27

UMC Technologies Pvt. Ltd. Vs. Food Corporation of India  (SC) …383

Vijay Energy Equipments (M/s.) Vs. West Central Railway  …325

Zaid Pathan Vs. State of M.P.  …152

*.*.*.*.*.*.*.*.*.

TABLE OF CASES REPORTED



INDEX 5

Accommodation Control Act, M.P. (41 of 1961), Section 23-C –  Grant 
of Leave to Defend – Additional defence – Held – Tenant has not raised any 
dispute regarding landlord-tenant relationship in his application filed u/S 
23-C and raised the said dispute in his written statement – After striking out 
of defence, in absence of any right to file written statement, RCA has to 
proceed on basis of defence disclosed by tenant in his application for grant 
leave to defend – Any additional defence raised by tenant in written 
statement cannot be looked into. [Inderchand Jain (Died) Through LRs. Vs. 
Shyamlal Vyas (Died) Through LRs.]	  …331

LFkku fu;a=.k vf/kfu;e] e-Á- ¼1961 dk 41½] /kkjk 23&C & izfrj{kk gsrq 
vuqefr iznku dh tkuk & vfrfjDr izfrj{kk & vfHkfu/kkZfjr & fdjk,nkj us /kkjk 23&C 
ds varxZr izLrqr mlds vkosnu esa Hkw&Lokeh&fdjk,nkj ds ukrs ds laca/k esa dksbZ fookn 
ugha mBk;k gS ,oa mDr fookn dks mlds fyf[kr dFku eas mBk;k gS & izfrj{k.k dks dkV 
nsus ds i'pkr~] fyf[kr dFku izLrqr djus ds fdlh vf/kdkj dh vuqifLFkfr eas] HkkM+k 
fu;a=.k izkf/kdkjh dks fdjk,nkj }kjk izfrj{kk gsrq vuqefr iznku djus ds fy, mlds 
vkosnu esa izdfVr izfrj{kk ds vk/kkj ij dk;Zokgh djuh gksxh & fdjk,nkj }kjk 
fyf[kr dFku esa mBk;h xbZ fdlh vfrfjDr izfrj{kk dks fopkj esa ugha fy;k tk ldrkA 
¼banjpUn tSu ¼e`rd½ }kjk fof/kd izfrfuf/k fo- ';keyky O;kl ¼e`rd½ }kjk fof/kd 
izfrfuf/k½  …331

Accommodation Control Act, M.P. (41 of 1961) Section 23-C –  Grant of 
Leave to Defend – Presumption – Held – When leave to defend is rejected or if 
it is not prayed then even recording of evidence of plaintiff/landlord is 
required and in view of the presumption u/S 23-C, statement made in 
eviction application is deemed to have been admitted by defendant/tenant – 
Plaintiff made all necessary statement in his eviction application thus 
entitled for order of eviction – Order of RCA upheld – Revision dismissed. 
[Inderchand Jain (Died) Through LRs. Vs. Shyamlal Vyas (Died) Through 
LRs.]	  …331

LFkku fu;a=.k vf/kfu;e] e-Á- ¼1961 dk 41½] /kkjk 23&C & izfrj{kk gsrq 
vuqefr iznku dh tkuk & mi/kkj.kk & vfHkfu/kkZfjr & tc izfrj{kk gsrq vuqefr ukeatwj 
dh xbZ gS ;k mlds fy, izkFkZuk ugha dh xbZ gS rc Hkh] oknh@Hkw&Lokeh dk lk{; 
vfHkfyf[kr fd;k tkuk visf{kr ugha gS vkSj /kkjk 23&C ds varxZr mi/kkj.kk dks 
n`f"Vxr j[krs gq,] csn[kyh ds vkosnu esa fd;s x;s dFku dks izfroknh@fdjk,nkj }kjk 
Lohdkj djuk ekuk x;k gS & oknh us mlds csn[kyh ds vkosnu esa lHkh vko';d dFku 
fd;s vr% csn[kyh ds vkns'k gsrq gdnkj gS & HkkM+k fu;a=.k izkf/kdkjh dk vkns'k dk;e 
j[kk x;k & iqujh{k.k [kkfjt fd;k x;kA ¼banjpUn tSu ¼e`rd½ }kjk fof/kd izfrfuf/k 
fo- ';keyky O;kl ¼e`rd½ }kjk fof/kd izfrfuf/k½	 …331

 (Note : An asterisk (*) denotes Note number)
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Accommodation Control Act, M.P. (41 of 1961), Section 23-C –  Grant 
of Leave to Defend – Strike Out of Defence – Effect – Held – Leave to defend 
was granted but later, defence was struck of due to non-payment of rent, thus 
defendant/tenant stood relegated back to position as provided u/S 23-C, as if 
application for leave to defend is refused. [Inderchand Jain (Died) Through 
LRs. Vs. Shyamlal Vyas (Died) Through LRs.]	 …331

LFkku fu;a=.k vf/kfu;e] e-Á- ¼1961 dk 41½] /kkjk 23&C & izfrj{kk gsrq 
vuqefr iznku dh tkuk & izfrj{kk dks dkV fn;k tkuk & izHkko & vfHkfu/kkZfjr & 
izfrj{kk gsrq vuqefr iznku dh xbZ fdarq ckn esa] HkkM+s ds vlank; ds dkj.k izfrj{k.k dks 
dkV fn;k x;k] vr%] izfroknh@fdjk,nkj okil ml fLFkfr ij vk tk;sxk tSlk fd 
/kkjk 23&C ds varxZr micaf/kr gS] ekuks izfrj{kk gsrq vuqefr ds vkosnu dks vLohdkj 
fd;k x;k gksA ¼banjpUn tSu ¼e`rd½ }kjk fof/kd izfrfuf/k fo- ';keyky O;kl ¼e`rd½ 
}kjk fof/kd izfrfuf/k½	  …331

Arbitration and Conciliation Act (26 of 1996), Section 11(5) & 11(6) –  
Appointment of Arbitrator – Forfeiture of Rights – Held – Since applicant vide 
notice, requested the President of respondent society and since it failed to 
refer the matter for resolution of dispute under escalation procedure as per 
clauses of agreement or otherwise appoint arbitrator within 30 days or even 
prior to filing of present application, right of respondent to appoint 
arbitrator stands forfeited – Application allowed. [HCL Technologies Ltd. 
(M/s.) Vs. M.P. Computerization of Police Society (MPCOPS)]	 …541

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼5½ o 11¼6½ & e/;LFk 
dh fu;qfDr & vf/kdkjksa dk leigj.k & vfHkfu/kkZfjr & pwafd vkosnd us uksfVl }kjk 
izR;FkhZ lkslkbZVh ds v/;{k ls fuosnu fd;k vkSj pwafd og djkj ds [kaMks ds vuqlkj 
ekeyk] rhoz izfØ;k ds varxZr fookn fuokj.k gsrq funsZf'kr djus vFkok vU;Fkk 30 
fnuksa ds Hkhrj ;k ;gka rd fd orZeku vkosnu izLrqr djus ds iwoZ e/;LFk fu;qDr djus 
esa vlQy jgk] e/;LFk fu;qDr djus dk izR;FkhZ dk vf/kdkj leig`r gksrk gS & vkosnu 
eatwjA ¼,plh,y VsDuksykWthl~ fy- ¼es-½ fo- ,e-ih- deI;wVjkbts'ku vkWQ iqfyl 
lkslk;Vh ¼,eihlhvksih,l½½	  …541

Arbitration and Conciliation Act (26 of 1996), Section 11(5) & 11(6) – 
Appointment of Arbitrator – Notice – Held – Sub clause (a) of Clause 1.23 of 
agreement is for dispute resolution with escalation procedure as per 
Schedule of agreement – Clause 1.23 is mentioned in caption of the notice – 
Merely because sub-clause (a) is not mentioned, it cannot be said that notice 
was not served. [HCL Technologies Ltd. (M/s.) Vs. M.P. Computerization of 
Police Society (MPCOPS)]	  …541

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼5½ o 11¼6½ &  e/;LFk 
dh fu;qfDr & uksfVl & vfHkfu/kkZfjr & djkj ds [kaM 1-23 dk mi[kaM ¼a½] djkj dh 
vuqlwph ds vuqlkj rhoz izfØ;k ds lkFk fookn fuokj.k ds fy, gS & uksfVl ds 'kh"kZd esa 
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[kaM 1-23 mfYyf[kr gS & ek= blfy, fd mi[kaM ¼a½ mfYyf[kr ugha gS] ;g ugha dgk 
tk ldrk fd uksfVl rkehy ugha fd;k x;k FkkA ¼,plh,y VsDuksykWthl~ fy- ¼es-½ fo- 
,e-ih- deI;wVjkbts'ku vkWQ iqfyl lkslk;Vh ¼,eihlhvksih,l½½	 …541

Arbitration and Conciliation Act (26 of 1996), Section 11(6) – See – 
Arbitration and Conciliation (Amendment) Act, 2015, Section 12(5) [Vijay 
Energy Equipments (M/s.) Vs. West Central Railway]	 …325

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼6½ & ns[ksa & ek/;LFke~ 
vkSj lqyg vf/kfu;e ¼la'kks/ku½ vf/kfu;e] 2015] /kkjk 12¼5½ ¼fot; ,uthZ bfDoiesUV 
¼es-½ fo- osLV lsUVªy jsyos½	  …325

Arbitration and Conciliation Act (26 of 1996), Section 12(5) and 
Schedule 5 & 7 – Appointment of Arbitrator – Held – In view of mandate of 

th th
Section 12(5) r/w stipulation contained in 5  and 7  Schedule, MPCOPS itself 
being in dispute with applicant, cannot appoint the arbitrator. [HCL 
Technologies Ltd. (M/s.) Vs. M.P. Computerization of Police Society 
(MPCOPS)]	  …541

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 12¼5½ ,oa vuqlwph 5 o 7 & 
e/;LFk dh fu;qfDr & vfHkfu/kkZfjr & /kkjk 12¼5½ dh vkKk lgifBr 5oha ,oa 7oha 
vuqlwph eas varfoZ"V 'krksZa dks n`f"Vxr j[krs gq,] MPCOPS Lo;a] vkosnd ds lkFk 
fookn esa gksus ds ukrs] e/;LFk fu;qDr ugha dj ldrkA ¼,plh,y VsDuksykWthl~ fy- 
¼es-½ fo- ,e-ih- deI;wVjkbts'ku vkWQ iqfyl lkslk;Vh ¼,eihlhvksih,l½½	 …541

Arbitration and Conciliation Act (26 of 1996), Section 21 – See – 
Arbitration and Conciliation (Amendment) Act, 2015, Section 26 [Vijay 
Energy Equipments (M/s.) Vs. West Central Railway]	 …325

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 21 & ns[ksa & ek/;LFke~ 
vkSj lqyg vf/kfu;e ¼la'kks/ku½ vf/kfu;e] 2015] /kkjk 26 ¼fot; ,uthZ bfDoiesUV 
¼es-½ fo- osLV lsUVªy jsyos½	  …325

Arbitration and Conciliation (Amendment) Act, 2015 (3 of 2016), 
Section 12(5) and Arbitration and Conciliation Act (26 of 1996), Section 11(6) – 
Appointment of Arbitrator – Held – As applicant failed to waive off the 
applicability of Section 12(5) of Amendment Act of 2015, respondent would 
be justified in invoking clause 64(3) (amended) of General Conditions of 
Contract thereby forwarding panel of 3 retired officers of railways to 
applicant, calling upon him to choose any 2 of them, out of which one will be 
chosen as nominee arbitrator of applicant – Directions issued accordingly – 
Application disposed. [Vijay Energy Equipments (M/s.) Vs. West Central 
Railway]	  …325
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ek/;LFke~ vkSj lqyg vf/kfu;e ¼la'kks/ku½ vf/kfu;e] 2015 ¼2016 dk 3½] /kkjk 
12¼5½ ,oa ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼6½ & e/;LFk dh 
fu;qfDr & vfHkfu/kkZfjr & pwafd vkosnd 2015 ds la'kksf/kr vf/kfu;e dh /kkjk 12¼5½ ds 
iz;kstu dk vf/kR;tu djus esa vlQy jgk] izR;FkhZ dk lafonk dh lkekU; 'krksZa dk 
[kaM 64¼3½¼la'kksf/kr½ dk voyac ysuk U;k;kuqer gksxk ftlds pyrs vkosnd dks jsyos 
ds rhu lsokfuo`Rr vf/kdkfj;ksa dh lwph vxzsf"kr dj] mls muesa ls fdUgha nks dk pquko 
djus dks dgk x;k] ftlesa ls ,d dks vkosnd ds ukefunZsf'krh e/;LFk ds :i esa pquk 
tk,xk & funs'k rn~uqlkj tkjh fd;s x;s & vkosnu fujkd`rA ¼fot; ,uthZ bfDoiesUV 
¼es-½ fo- osLV lsUVªy jsyos½	  …325

Arbitration and Conciliation (Amendment) Act, 2015 (3 of 2016), 
Section 26 and Arbitration and Conciliation Act (26 of 1996), Section 21 – 
Applicability – Held – Apex Court concluded that on conjoint reading of 
Section 21 of principal Act and Section 26 of Amendment Act, it is clear that 
provisions of 2015 Act shall not apply to such arbitral proceedings, 
commenced in terms of provisions of Section 21 of principal Act unless the 
parties otherwise agree. [Vijay Energy Equipments (M/s.) Vs. West Central 
Railway]	  …325

ek/;LFke~ vkSj lqyg vf/kfu;e ¼la'kks/ku½ vf/kfu;e] 2015 ¼2016 dk 3½] /kkjk 
26 ,oa ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 21 & iz;ksT;rk & 
vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k gS fd ewy vf/kfu;e dh /kkjk 21 
rFkk la'kksf/kr vf/kfu;e dh /kkjk 26 dks lkFk esa i<+s tkus ij] ;g lqLi"V gksrk gS fd 
2015 ds vf/kfu;e ds mica/k ,slh ek/;LFke~ dk;Zokfg;ksa ij tks fd ewy vf/kfu;e dh 
/kkjk 21 ds mica/kksa dh 'krksZa ds vuqlkj vkjaHk gqbZ gSa ykxw ugha gksaxs] tc rd i{kdkj 
vU;Fkk lger u gksaA ¼fot; ,uthZ bfDoiesUV ¼es-½ fo- osLV lsUVªy jsyos½	 …325

Ceiling on Agricultural Holdings Act, M.P. (20 of 1960), Sections 7(b), 
9, 11 & 46 – Surplus Land – Decree was in favour of Jenobai, thus appellant 
loses the right to hold that land and thus remaining total land holding of 
appellant comes within ceiling limit – No surplus land with appellant – 
Impugned order set aside – Appeal allowed. [Bajranga (Dead) By LRs. Vs. 
State of M.P.]	  (SC)…205

d`f"k tksr vf/kdre lhek vf/kfu;e] e-iz- ¼1960 dk 20½] /kkjk,¡ 7¼b½] 9] 11 o 
46 & vf/k'ks"k Hkwfe & fMØh] tsuksckbZ ds i{k esa Fkh] vr%] vihykFkhZ ml Hkwfe dks /kkj.k 
djus dk vf/kdkj [kks nsrk gS vkSj bl rjg vihykFkhZ dh 'ks"k laiw.kZ tksr Hkwfe vf/kdre 
lhek ds Hkhrj vkrh gS & vihykFkhZ ds ikl dksbZ vf/k'ks"k Hkwfe ugha & vk{ksfir vkns'k 
vikLr & vihy eatwjA ¼ctjaxk  ¼e`rd½ }kjk fof/kd izfrfuf/k fo- e-iz- jkT;½	

(SC)…205

Ceiling on Agricultural Holdings Act, M.P. (20 of 1960), Sections 7(b), 9 
& 11(3) – Principle of Natural Justice – Notice – In terms of Section 11(3), the 
draft statement of land held in excess of ceiling limit is to be published and 
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served on the holder, the creditor and “all other persons  interested in land to 
which it relates” – Once a disclosure is made u/S 9 that Jenobai had filed a 
suit, there has to be mandatorily a notice to her otherwise any decision would 
be behind her back and would violate principle of natural justice. [Bajranga 
(Dead) By LRs. Vs. State of M.P.]	  (SC)…205

d`f"k tksr vf/kdre lhek vf/kfu;e] e-iz- ¼1960 dk 20½] /kkjk,¡ 7¼b½] 9 o 
11¼3½ & uSlfxZd U;k; dk fl)kar & uksfVl & /kkjk 11¼3½ ds fuca/kuksa esa vf/kdre 
lhek ls vf/kd /kkj.k dh xbZ Hkwfe dk izk:i dFku izdkf'kr djuk pkfg, vkSj /kkjd] 
ysunkj ,oa **mlls lacaf/kr Hkwfe esa lHkh vU; fgrc) O;fDr;ksa** dks rkehy fd;k tkuk 
pkfg, & ,d ckj /kkjk 9 ds varxZr izdVu djus ij fd tsuksckbZ us ,d okn izLrqr 
fd;k Fkk] vkKkid :i ls mls ,d uksfVl gksuk pkfg, vU;Fkk dksbZ fofu'p; mldh 
ihB ihNs gksxk vkSj uSlfxZd U;k; ds fl)kar dk mYya?ku gksxkA ¼ctjaxk  ¼e`rd½ }kjk 
fof/kd izfrfuf/k fo- e-iz- jkT;½	  (SC)…205

Ceiling on Agricultural Holdings Act, M.P. (20 of 1960), Sections 7(b), 
9, 11(4), 11(5), 11(6) & 46 – Surplus Land – Declaration in Return – Held – 
Once a disclosure of pending suit was made by appellant u/S 9, matter had to 
be dealt with u/S 11(4) of Act – Respondent authorities should have kept the 
proceedings in abeyance and were required to await decision of Court – 
Section 11(5) & 11(6) comes into play when mandate of Section 11(4) is 
fulfilled, which was not done in present case – Provisions of Section 11 has to 
be strictly complied with – Even notice was not issued to Jenobai – 
Respondents breached statutory provisions. [Bajranga (Dead) By LRs. Vs. 
State of M.P.]	  (SC)…205

d`f"k tksr vf/kdre lhek vf/kfu;e] e-iz- ¼1960 dk 20½] /kkjk,¡ 7¼b½] 9] 11¼4½] 
11¼5½] 11¼6½ o 46 & vf/k'ks"k Hkwfe & fooj.kh esa ?kks"k.kk & vfHkfu/kkZfjr & ,d ckj tc 
/kkjk 9 ds varxZr vihykFkhZ }kjk yafcr okn dk izdVu fd;k x;k Fkk] ekeys dks 
vf/kfu;e dh /kkjk 11¼4½ ds varxZr fuiVk;k tkuk pkfg, Fkk & izR;FkhZ izkf/kdkfj;ksa 
dks dk;Zokfg;ka izkLFkxu eas j[kuh pkfg, Fkh rFkk U;k;ky; ds fofu'p; dh izrh{kk 
djuk muls visf{kr Fkk & /kkjk 11¼5½ o 11¼6½ rc iz;ksT; gksrh gSa tc /kkjk 11¼4½ dh 
vkKk dh iwfrZ dh xbZ gks] tks fd orZeku izdj.k esa ugha fd;k x;k Fkk & /kkjk 11 ds 
mica/kksa dk dBksjrk ls vuqikyu fd;k tkuk pkfg, & ;gka rd fd tsuksckbZ dks uksfVl 
rd tkjh ugha fd;k x;k Fkk & izR;FkhZx.k us dkuwuh mica/kksa dk Hkax fd;k gSA ¼ctjaxk  
¼e`rd½ }kjk fof/kd izfrfuf/k fo- e-iz- jkT;½	  (SC)…205

Census Rules, 1990, Rule 8(iv) – See – Municipal Corporation Act, 
M.P., 1956, Sections 10(1), 10(2) & 10(3) [Rakesh Sushil Sharma Vs. State of 
M.P.]	  (DB)…*5

tux.kuk fu;e] 1990] fu;e 8¼iv½ & ns[ksa & uxjikfyd fuxe vf/kfu;e] e-
Á-] 1956] /kkjk,¡ 10¼1½] 10¼2½ o 10¼3½ ¼jkds'k lq'khy 'kekZ fo- e-iz- jkT;½	 (DB)…*5
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Civil Procedure Code (5 of 1908), Section 100 – See – Land Revenue 
Code, M.P., 1959, Section 44(2)(b) & 44(3)(b) (as amended on 25.09.2018) 
[Khyaliram Vs. State of M.P.]	  …492

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 100 & ns[ksa & Hkw jktLo lafgrk] e-Á-] 
1959] /kkjk 44¼2½¼b½ o 44¼3½¼b½ ¼tSlk la'kksf/kr 25-09-2018½ ¼[;kyhjke fo- e-iz- 
jkT;½	  …492

Civil Procedure Code (5 of 1908), Section 114 r/w Order 47 Rule 1 – 
Review – Question of Possession – Pleading & Framing of Issues – Held – 
Ample material to show that defendants admitted possession of plaintiff over 
suit property – Necessary pleadings regarding possession present in plaint 
and written statement – Plaintiff led evidence in this respect – Non-framing 
of issue by trial Court regarding possession fades into insignificance – High 
Court committed grave error in allowing review application, deleting the 
observation made regarding possession – Impugned order set aside – Deleted 
portion  restored – Appeal allowed. [Shri Ram Sahu (Dead) Through LRs. 
Vs. Vinod Kumar Rawat]	  (SC)…4

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 114 lgifBr vkns'k 47 fu;e 1 &  
iqufoZyksdu & dCts dk iz'u & vfHkopu o fook|d fojfpr fd;s tkuk & 
vfHkfu/kkZfjr & ;g n'kkZus ds fy, i;kZIr lkexzh gS fd izfroknhx.k us okn laifRr ij 
oknh dk dCtk Lohdkj fd;k & dCts ds laca/k esa vko';d vfHkopu] okni= ,oa 
fyf[kr dFku esa mifLFkr & oknh us bl laca/k esa lk{; is'k fd;k & fopkj.k U;k;ky; 
}kjk dCts ds laca/k eas fook|d fojfpr u fd;k tkuk egRoghu gks tkrk gS & mPp 
U;k;ky; us dCts ds laca/k esa fd;k x;k laizs{k.k gVkdj] iqufoZyksdu vkosnu eatwj 
djus eas ?kksj =qfV dkfjr dh & vk{ksfir vkns'k vikLr & gVk;k x;k Hkkx iqj%LFkkfir 
fd;k x;k & vihy eatwjA ¼Jh jke lkgw ¼e`rd½ }kjk fof/kd izfrfuf/k fo- fouksn dqekj 
jkor½	 	 (SC)…4

Civil Procedure Code (5 of 1908), Section 114 r/w Order 47 Rule 1 – 
Review – Scope & Jurisdiction – Held – Order can be reviewed by Court only 
on prescribed grounds mentioned in Order 47 Rule 1 CPC – Application for 
review is more restricted than that of an appeal and Court has limited 
jurisdiction – Power of review cannot be exercised as an inherent power nor 
can an appellate power can be exercised in guise of power of review. [Shri 
Ram Sahu (Dead) Through LRs. Vs. Vinod Kumar Rawat]	 (SC)…4

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 114 lgifBr vkns'k 47 fu;e 1 & 
iqufoZyksdu & O;kfIr o vf/kdkfjrk & vfHkfu/kkZfjr & U;k;ky; }kjk vkns'k dk 
iqufoZyksdu dsoy vkns'k 47 fu;e 1 fl-iz-la- esa mfYyf[kr fofgr fd;s x;s vk/kkjkas ij 
fd;k tk ldrk gS & iqufoZyksdu gsrq vkosnu] ,d vihy ls vf/kd fucZaf/kr gS vkSj 
U;k;ky; dh lhfer vf/kdkfjrk gS & iqufoZyksdu dh 'kfDr dk iz;ksx] varfuZfgr 'kfDr 
ds :i eas ugha fd;k tk ldrk vkSj u gh vihyh 'kfDr dk iz;ksx iqufoZyksdu dh 'kfDr 
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ds :i esa fd;k tk ldrk gSA ¼Jh jke lkgw ¼e`rd½ }kjk fof/kd izfrfuf/k fo- fouksn 
dqekj jkor½	  (SC)…4

Civil Procedure Code (5 of 1908), Section 152 – Correction in Judgment 
– Held – The words “including an employee of the appellant” stand deleted 
from para 4 of judgment dated 16.11.2020 – Application allowed. [UMC 
Technologies Pvt. Ltd. Vs. Food Corporation of India]	 (SC)…383

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 152 & fu.kZ; esa lq/kkj & vfHkfu/kkZfjr 
& fu.kZ; fnukafdr 16-11-2020 dh df.Mdk 4 ls 'kCn **vihykFkhZ ds deZpkjh dks 
'kkfey djrs gq,** gVk fn;s x;s & vkosnu eatwjA ¼;w,elh VsDuksykWth izk- fy- fo- QqM 
dkjiksjs'ku vkWQ bafM;k½	 	 (SC)…383

Civil Procedure Code (5 of 1908), Order 1 Rule 10 – Necessary Party – 
Held – A suit cannot be dismissed on ground of non-joinder of necessary 
party, unless and until opportunity is given to plaintiff to implead necessary 
party – If plaintiff refuses or fails to implead necessary party and decides to 
move further with the suit, then he do so at his own risk and under this 
circumstances, he has to face adverse consequences – Work was got done by 
respondents in execution of a scheme formulated by State Government, thus 
State was a necessary party – Petition suffers from non-joinder of necessary 
party. [Rajkumar Goyal Vs. Municipal Corporation, Gwalior]	 …48

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 1 fu;e 10 & vko';d i{kdkj & 
vfHkfu/kkZfjr & ,d okn dks vko';d i{kdkj ds vla;kstu ds vk/kkj ij [kkfjt ugha 
fd;k tk ldrk rc rd tc rd fd oknh dks vko';d i{kdkj dks vfHk;ksftr djus ds 
fy, volj ugha fn;k tkrk & ;fn oknh vko';d i{kdkj dks vfHk;ksftr djus ls 
badkj djrk gS ;k vlQy gksrk vkSj okn ds lkFk vkxs c<+rk gS rc og ,slk Lo;a ds 
tksf[ke ij djrk gS rFkk bu ifjfLFkfr;ksa esa mls izfrdwy ifj.kke dk lkeuk djuk 
gksxk & izR;FkhZx.k }kjk dk;Z dks jkT; ljdkj }kjk fofufeZr ,d Ldhe ds fu"iknu esa 
djok;k x;k Fkk vr%] jkT; ,d vko';d i{kdkj Fkk & ;kfpdk] vko';d i{kdkj ds 
vla;kstu ls xzflr gSA ¼jktdqekj xks;y fo- E;wfufliy dkjiksjs'ku] Xokfy;j½	 …48

Civil Procedure Code (5 of 1908), Order 1 Rule 10 – See – Employee's 
Compensation Act, 1923, Section 3 & 12 [Bajaj Allianz General Insurance Co. 
Vs. Hafiza Bee]	  …100

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 1 fu;e 10 & ns[ksa & deZpkjh 
izfrdj vf/kfu;e] 1923] /kkjk 3 o 12 ¼ctkt vkfy;kat tujy ba';ksjsUl da- fo- 
gQhtk ch½	  …100

Civil Procedure Code (5 of 1908), Order 1 Rule 10 & Order 2 Rule 2 – 
Necessary and Proper Party – Held – Comprehensive General Liability Policy 
taken by Respondent No. 6 from petitioner – In order to defend probable 
liability upon Respondent No. 6, it is for insurance company also to defend 
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the claim – In view of provisions of Order 2 Rule 2 CPC, all issues arising out 
of accident are liable to be decided in one claim case – So far as terms and 
conditions of policy are concerned, it is a matter of evidence – Petitioner 
Insurance company rightly impleaded as respondents in claim case – 
Petition dismissed. [Bajaj Allianz General Insurance Co. Vs. Hafiza Bee] 

…100

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 1 fu;e 10 o vkns'k 2 fu;e 2 & 
vko';d ,oa mfpr i{kdkj & vfHkfu/kkZfjr & izR;FkhZ Ø- 6 }kjk ;kph ls dkWEizhgsfUlo 
tujy ykbZfcfyVh ikWfylh yh xbZ & izR;FkhZ Ø- 6 ij laHkkO; nkf;Ro dk cpko fd;s 
tkus gsrq] mlds lkFk&lkFk ;g chek daiuh ds fy, Hkh gS fd og nkos dk cpko djsa & 
fl-iz-la- ds vkns'k&2 fu;e 2 ds mica/kksa dks n`f"Vxr j[krs gq,] nq?kZVuk ls mRiUu gq, 
lHkh fook|d ,d gh nkok izdj.k esa fofuf'pr fd;s tkus ;ksX; gSa & tgka rd ikWfylh 
ds fuca/kuksa vkSj 'krkZsa dk laca/k gS] ;g lk{; dk fo"k; gS & ;kph chek daiuh dks nkok 
izdj.k esa mfpr :i ls vukosnd ds :i esa i{kdkj cuk;k x;k & ;kfpdk [kkfjtA 
¼ctkt vkfy;kat tujy ba';ksjsUl da- fo- gQhtk ch½	 …100

Civil Procedure Code (5 of 1908), Order 30 Rule 1 – See – Negotiable 
Instruments Act, 1881, Section 138 & 141 [Deepak Advertisers Through 
Proprietor Deepak Jethwani Vs. Naresh Jethwani]	 …503

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 30 fu;e 1 & ns[ksa & ijØkE; 
fy[kr vf/kfu;e] 1881] /kkjk 138 o 141 ¼nhid ,sMojVkbZtlZ }kjk izksizkbVj nhid 
tsBokuh fo- ujs'k tsBokuh½	  …503

Civil Procedure Code (5 of 1908), Order 47 Rule 1 – Review – Grounds – 
Held – When observation regarding possession was made on appreciation of 
evidence/material on record, it cannot be said that there was an error 
apparent on face of proceedings and required to be reviewed in exercise of 
powers under Order 47 Rule 1 CPC. [Shri Ram Sahu (Dead) Through LRs. 
Vs. Vinod Kumar Rawat]	  (SC)…4

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 47 fu;e 1 & iqufoZyksdu & vk/kkj 
& vfHkfu/kkZfjr & tc vfHkys[k ij lk{;@lkexzh ds ewY;kadu ij dCts ds laca/k esa 
laizs{k.k fn;k x;k Fkk] ;g ugha dgk tk ldrk fd dk;Zokfg;ksa esa izdV =qfV Fkh vkSj 
vkns'k 47] fu;e 1 fl-iz-la- ds varxZr 'kfDr;ksa ds iz;ksx esa iqufoZyksdu visf{kr FkkA 
¼Jh jke lkgw ¼e`rd½ }kjk fof/kd izfrfuf/k fo- fouksn dqekj jkor½	 (SC)…4

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966, 
Rule 15 – Further Inquiry & Denovo Inquiry/Re-inquiry – Held – Since 
charge-sheet remained the same, previous charge-sheet was not set aside, 
just because no witness was examined, disciplinary authority directed to 
conduct further inquiry – It cannot be termed as denovo inquiry/re-inquiry – 
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Respondent directed to conclude the inquiry – Petition disposed. [A.A. 
Abraham Vs. State of M.P.]	  …78

flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 15 & 
vfrfjDr tkap o u;s fljs ls tkap@iqu% tkap & vfHkfu/kkZfjr & pwafd vkjksi&i= ogh 
Fkk] iwoZ vkjksi&i= dks vikLr ugha fd;k x;k Fkk] ek= D;ksafd fdlh lk{kh dk ijh{k.k 
ugha fd;k x;k Fkk] vuq'kklfud izkf/kdkjh dks vfrfjDr tkap lapkfyr djus gsrq 
funsf'kr fd;k x;k & bls u;s fljs ls tkap@iqu% tkap ugha dgk tk ldrk & izR;FkhZ 
dks tkap lekIr djus gsrq funsf'kr fd;k x;k & ;kfpdk fujkd`rA ¼,-,- vczkge fo- e-
iz- jkT;½	 	 …78

Civil Services (Pension) Rules, M.P., 1976, Rule 9(1) & (2) – Departmental 
Inquiry – Retired Employee – Punishment – Held – The initiating/disciplinary 
authority cannot impose punishment to retired employee indeed, he is under 
statutory obligation to submit his report regarding findings submitted by 
Inquiry Officer which is finally placed before Governor for decision under 
Rule 9(1) of Pension Rules. [A.A. Abraham Vs. State of M.P.]	 …78

flfoy lsok ¼isa'ku½ fu;e] e-Á-] 1976] fu;e 9¼1½ o ¼2½ & foHkkxh; tkap & 
lsokfuo`Rr deZpkjh & n.M & vfHkfu/kkZfjr & vkjaHk djus okyk@vuq'kklfud 
izkf/kdkjh okLro esa ,d lsokfuo`Rr deZpkjh ij n.M vf/kjksfir ugha dj ldrk] og 
tkap vf/kdkjh }kjk izLrqr fd;s x;s fu"d"kksZa ds laca/k esa viuk izfrosnu izLrqr djus 
dh dkuwuh ck/;rk ds v/khu gS] tks fd isa'ku fu;eksa ds fu;e 9¼1½ ds varxZr fofu'p; 
gsrq vafre :i ls jkT;iky ds le{k j[kk tkrk gSA ¼,-,- vczkge fo- e-iz- jkT;½	 …78

Civil Services (Pension) Rules, M.P., 1976, Rule 9(2) – Departmental 
Inquiry – Retired Employee – Expression “shall be continued and concluded” – 
Held – If inquiry is instituted before retirement of a government employee, it 
shall continue in the same manner and shall be deemed to be proceedings 
under Pension Rules – This deeming provision permits the authority who has 
initiated the inquiry to conclude it. [A.A. Abraham Vs. State of M.P.]	 …78

flfoy lsok ¼isa'ku½ fu;e] e-Á-] 1976] fu;e 9¼2½ & foHkkxh; tkap & 
lsokfuo`Rr deZpkjh & vfHkO;fDr **pkyw jgsaxh vkSj lekIr dh tkosaxh** & vfHkfu/kkZfjr 
& ;fn ,d 'kkldh; deZpkjh dh lsokfuo`fRr ds iwoZ tkap lafLFkr dh tkrh gS] rks og 
mlh Hkkafr tkjh jgsxh rFkk isa'ku fu;eksa ds varxZr dk;Zokgh ekuh tkosxh & ;g /kkj.kk 
mica/k tkap lafLFkr djus okys izkf/kdkjh dks mls fu"df"kZr djus dh vuqefr iznku 
djrk gSA ¼,-,- vczkge fo- e-iz- jkT;½	 	 …78

Civil Services (Pension) Rules, M.P., 1976, Rule 64 – Retiral Dues – 
Held – In view of Rule 64, no fault can be found if department has not 
released full pension and gratuity and had only released anticipatory 
pension subject to outcome of inquiry. [A.A. Abraham Vs. State of M.P.]	…78
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flfoy lsok ¼isa'ku½ fu;e] e-Á-] 1976] fu;e 64 & lsokfuo`fRr ns;d & 
vfHkfu/kkZfjr & fu;e 64 dks n`f"Vxr j[krs gq,] dksbZ nks"k ugha fudkyk tk ldrk ;fn 
foHkkx us iwjh isa'ku ,oa minku tkjh ugha fd;k gS rFkk tkap ds ifj.kke ds v/khu dsoy 
vfxze isa'ku tkjh dh gSA ¼,-,- vczkge fo- e-iz- jkT;½ …78

Constitution – Article 14 & 19 – Interpretation of Statutes – Held – If an 
interpretation of provision leads to an absurdity or frustrates the mandate of 
Article 14 & 19 of Constitution, then it must be avoided. [Rakesh Singh 
Bhadoriya Vs. Union of India]	  …222

lafo/kku & vuqPNsn 14 o 19 & dkuwuks dk fuoZpu & vfHkfu/kkZfjr & ;fn 
mica/k dk dksbZ fuoZpu] vFkZghurk dh vksj ys tkrk gS ;k lafo/kku ds vuqPNsn 14 o 19 
dh vkKk dks foQy djrk gS] rc mlls cpuk pkfg,A ¼jkds'k flag HknkSfj;k fo- ;wfu;u 
vkWQ bafM;k½	  …222

Constitution – Article 14 & 226 – Contractual Matter –Forfeiture of 
Security Amount – Held – Action of respondents in withholding the amount of 
performance guarantee (security) of petitioner was arbitrary and 
unreasonable being violative of Article 14 of Constitution – Respondent 
wrongly interpreted clauses of agreement – Respondent directed to refund 
the amount with interest @ 6% p.a. – Petition allowed. [Alok Kumar 
Choubey Vs. State of M.P.]	  (DB)…88

lafo/kku & vuqPNsn 14 o 226 & lafonkRed ekeyk & izfrHkwfr jkf'k dk 
leigj.k & vfHkfu/kkZfjr & ;kph dh dk;Z laiknu xkjaVh ¼izfrHkwfr½ dh jkf'k dks 
izR;FkhZx.k }kjk jksds j[kus dh dkjZokbZ lafo/kku ds vuqPNsn 14 dk mYya?ku djus ds 
dkj.k euekuh ,oa vuqfpr Fkh & izR;FkhZ us djkj ds [k.Mksa dk xyr :i ls fuoZpu 
fd;k & izR;FkhZ dks 6 izfr'kr ds okf"kZd C;kt lfgr jkf'k okil djus gsrq funsf'kr 
fd;k x;k & ;kfpdk eatwjA ¼vyksd dqekj pkScs fo- e-iz- jkT;½	 (DB)…88

Constitution – Article 21 – Right of Accused – Held – This Court has 
quashed the provision of circular by which police was authorized to share the 
personal information and photographs of accused and victims (covered or 
uncovered) with the media – Patrolling of accused in general public was also 
held to be violative of Article 21 of Constitution. [Arun Sharma Vs. State of 
M.P.]	  …384

lafo/kku & vuqPNsn 21 & vfHk;qDr dk vf/kdkj & vfHkfu/kkZfjr & bl 
U;k;ky; us ml ifji= ds mica/k ftlds }kjk iqfyl dks vfHk;qDr rFkk ihfM+rkas dh 
O;fDrxr tkudkjh vkSj QksVks ¼<dh gqbZ vFkok fcuk <adh gqbZ½ ehfM;k ds lkFk lk>k 
djus ds fy, izkf/kd`r fd;k x;k Fkk] dks vfHk[kafMr fd;k & vfHk;qDr dks vke turk 
ds chp ?kqekus dks Hkh lafo/kku ds vuqPNsn 21 dk mYya?ku Bgjk;k x;k FkkA ¼v:.k 
'kekZ fo- e-iz- jkT;½	  …384
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Constitution – Article 21 – Speedy Trial – Fundamental Right – Held – 
Speedy trial is fundamental right of accused and police witnesses cannot stay 
away from trial Court thereby resulting in an unwarranted incarceration of 
the under trial without there being any progress in trial. [Asfaq Khan Vs. 
State of M.P.]	  …343

lafo/kku & vuqPNsn 21 & 'kh?kz fopkj.k & ewyHkwr vf/kdkj & vfHkfu/kkZfjr & 
'kh?kz fopkj.k] vfHk;qDr dk ewyHkwr vf/kdkj gS vkSj iqfyl lk{khx.k fopkj.k U;k;ky; 
ls nwj ugha jg ldrs ftlls fopkj.k esa fdlh izxfr ds fcuk fopkj.kk/khu dk 
vuko';d dSn ifj.kkfer gksA ¼v'kQkd [kku fo- e-iz- jkT;½	 …343

Constitution – Article 136 – Tender – Public Interest – Held – Financial 
bid of respondent-1 is 9 crores less than that of respondent-2 – Counsel for 
respondent-2 accepts that if respondent-1 is disqualified and respondent-2 is 
awarded the tender, he will do so at the same amount as the financial bid of 
respondent-1 – State directed to issue LOI to respondent-2 as soon as 
possible. [State of M.P. Vs. U.P. State Bridge Corporation Ltd.]	 (SC)…361

lafo/kku & vuqPNsn 136 & fufonk & yksd fgr & vfHkfu/kkZfjr & izR;FkhZ&1 
dh foRrh; cksyh] izR;FkhZ&2 ls 9 djksM+ de gS & izR;FkhZ&2 ds odhy Lohdkj djrs gS 
fd ;fn izR;FkhZ&1 fujfgZr gks tkrk gS vkSj izR;FkhZ&2 dks fufonk iznku dh tkrh gS] og 
,slk mlh jkf'k ij djsxk tSlk fd izR;FkhZ&1 dh foRrh; cksyh gS & izR;FkhZ&2 dks 
;Fkk'kh?kz vk'k;&i= ¼ySVj vkWQ bUVsaV½ tkjh djus ds fy, jkT; dks funsf'kr fd;k 
x;kA ¼e-iz- jkT; fo- ;w-ih- LVsV fczt dkjiksjs'ku fy-½	 (SC)…361

Constitution – Article 136 – Tender – Suppression of Material Fact – 
Fraudulent Practice – Held – Respondent-1 indulged in fraudulent practice 
and has suppressed that fact that it was indicted for offences relatable to 
construction of bridge by it, which had collapsed – It is clearly an omission of 
most relevant fact and suppression of fact that an FIR had been lodged 
against respondent-1 in which charge sheet had been filed – Technical 
objection based on rejection order cannot be allowed to prevail in the face of 
suppression of most material fact – Impugned order set aside – Appeals 
disposed. [State of M.P. Vs. U.P. State Bridge Corporation Ltd.]	 (SC)…361

lafo/kku & vuqPNsn 136 & fufonk & rkfRod rF; dk fNiko & diViw.kZ i)fr 
& vfHkfu/kkZfjr & izR;FkhZ&1] diViw.kZ i)fr eas fyIr gqvk vkSj bl rF; dk fNiko 
fd;k fd mls mlds }kjk iqy ds fuekZ.k ls lacaf/kr vijk/kksa ds fy, vH;kjksfir fd;k 
x;k Fkk] tks <g x;k Fkk & ;g Li"V :i ls vfr lqlaxr rF; dk yksi gS rFkk bl rF; 
dk fNiko fd;k x;k fd izR;FkhZ&1 ds fo:) ,d izFke lwpuk izfrosnu ntZ fd;k x;k 
Fkk ftlesa vkjksi&i= izLrqr fd;k x;k Fkk & vfr rkfRod rF; ds fNiko dks lkeus 
j[krs gq, ukeatwjh vkns'k ij vk/kkfjr rduhdh vk{ksi vfHkHkkoh ugha gksus fn;k tk 
ldrk & vk{ksfir vkns'k vikLr & vihysa fujkd`rA ¼e-iz- jkT; fo- ;w-ih- LVsV fczt 
dkjiksjs'ku fy-½	 	 (SC)…361
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Constitution – Article 142 – Cancellation of Appointment – Protection – 
Applicability – Held – Apex Court concluded that even jurisdiction under 
Article 142 should be exercised with circumspection in such cases so that 
unjust and false claims of imposters are not protected – For protection  under 
Article 142, Apex Court drawn a distinction between a student who 
completes professional course on basis of forged certificates and a person 
who obtains public employment on basis of false caste certificate. [Nageswar 
Sonkesri Vs. State of M.P.]	  …265

lafo/kku & vuqPNsn 142 & fu;qfDr dk jn~ndj.k & laj{k.k & iz;ksT;rk & 
vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k gS fd ,sls izdj.kksa esa vuqPNsn 142 
ds varxZr vf/kdkfjrk dk iz;ksx Hkh lko/kkuh ds lkFk fd;k tkuk pkfg, rkfd 
/kks[kscktksa ds vuqfpr vkSj feF;k nkoksa dh laj{kk u gks & vuqPNsn 142 ds varxZr 
laj{k.k gsrq] loksZPp U;k;ky; us dwVd`r izek.k i=ksa ds vk/kkj ij O;kolkf;d ikB~;Øe 
dks iwjk djus okys Nk= rFkk feF;k tkfr izek.k&i= ds vk/kkj ij yksd fu;kstu izkIr 
djus okys O;fDr ds e/; foHksn fd;k gSA ¼ukxs'oj lksudsljh fo- e-iz- jkT;½	 …265

Constitution – Article 226 –  Cause of Action – Delay – Representation – 
Held – Even if Court or Tribunal directs for consideration of representations 
relating to a stale claim or dead grievance, it does not give rise to a fresh cause 
of action – Mere submission of representation to the competent authority 
does not arrest time – No right accrued in favour of petitioner – Petition 
suffers from delay and laches – Petition dismissed – Writ Appeal allowed. 
[Jabalpur Development Authority Vs. Deepak Sharma]	 (DB)…215

lafo/kku & vuqPNsn 226 & okn gsrqd & foyac & vH;kosnu & vfHkfu/kkZfjr & 
;fn U;k;ky; ;k vf/kdj.k] fdlh th.kZ nkos ;k futhZo f'kdk;r ls lacaf/kr vH;kosnuksa 
dks fopkj esa fy, tkus gsrq funsf'kr djrk gS] blls ,d u;k okn gsrqd mRiUu ugha 
gksrk & l{ke izkf/kdkjh dks ek= vH;kosnu izLrqr djuk] le; dks ugha jksdrk & ;kph 
ds i{k esa dksbZ vf/kdkj izksn~Hkwr ugha gqvk gS & ;kfpdk] foyac ,oa vfr&foyac ls xzflr 
gS & ;kfpdk [kkfjt & fjV vihy eatwjA ¼tcyiqj MOgsyiesUV vFkkWfjVh fo- nhid 
'kekZ½	  (DB)…215

Constitution – Article 226 – Contractual Matters – Scope & Jurisdiction 
– Held – Petition under Article 226 cannot be thrown straight away by 
holding that it has been filed for enforcement of contractual obligations – In 
case of interpretation of law with consequential relief of payment of amount 
or where liability has been admitted by respondents etc., High Court may 
entertain writ petition in contractual matters. [Rajkumar Goyal Vs. 
Municipal Corporation, Gwalior]	  …48

lafo/kku & vuqPNsn 226 & lafonkRed ekeys & O;kfIr o vf/kdkfjrk & 
vfHkfu/kkZfjr & vuqPNsn 226 varxZr ;kfpdk dks ;g Bgjkrs gq, lh/ks ckgj ugha fd;k 
tk ldrk fd mls lafonkRed  ck/;rkvksa ds izorZu gsrq izLrqr fd;k x;k gS & jkf'k ds 
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Hkqxrku ds ifj.kkfed vuqrks"k dh fof/k ds fuoZpu ds izdj.k esa vFkok tgkWa izR;FkhZx.k 
bR;kfn }kjk nkf;Ro dks Lohdkj fd;k x;k gS] mPp U;k;ky;] lafonkRed  ekeyksa esa 
fjV ;kfpdk xzg.k dj ldrk gSA ¼jktdqekj xks;y fo- E;wfufliy dkjiksjs'ku] 
Xokfy;j½	  …48

Constitution – Article 226 –  Delay & Laches – Limitation – Held – Apex 
Court concluded that though there is no period of limitation providing for 
filing a writ petition under Article 226 of Constitution yet ordinarily a writ 
petition should be filed within a reasonable time – Making of repeated 
representations is not a satisfactory explanation of delay. [Jabalpur 
Development Authority Vs. Deepak Sharma]	 (DB)…215

lafo/kku & vuqPNsn 226 & foyac ,oa vfrfoyac & ifjlhek & vfHkfu/kkZfjr & 
loksZPp U;k;ky; us fu"df"kZr fd;k fd ;|fi lafo/kku ds vuqPNsn 226 ds varxZr fjV 
;kfpdk izLrqr djus gsrq ifjlhek dh dksbZ vof/k micaf/kr ugha gS] rFkkfi lk/kkj.kr% 
,d fjV ;kfpdk dks ;qfDr;qDr le; vof/k ds Hkhrj izLrqr fd;k tkuk pkfg, & 
ckjackj vH;kosnu djuk] foyac dk larks"ktud Li"Vhdj.k ugha gSA ¼tcyiqj 
MOgsyiesUV vFkkWfjVh fo- nhid 'kekZ½	  (DB)…215

Constitution – Article 226 – Delay & Laches – Maintainability – Held – 
Petition has been filed after 11 long years – Successive representation and 
any decision on those representations would not give any fresh cause of 
action – Stale and dead cases cannot be reopened merely on ground that 
respondents had entertained one of the representation/complaint which was 
made on CM Helpline and to Jan Shikayat Nivaran Vibhag – Petition 
dismissed in limine on ground of delay and laches. [Sajjan Singh Kaurav Vs. 
State of M.P.]	 	 …*3

lafo/kku & vuqPNsn 226 & foyac o vfrfoyac & iks"k.kh;rk & vfHkfu/kkZfjr & 
;kfpdk dks 11 o"kZ yach vof/k ds i'pkr~ izLrqr fd;k x;k gS & mRrjksRrj vH;kosnu 
,oa mu vH;kosnukas ij dksbZ fofu'p;] dksbZ u;k okn gsrqd ugha nsxk & iqjkus ,oa e`r 
izdj.kksa dks ek= bl vk/kkj ij iqu% [kksyk ugha tk ldrk fd izR;FkhZx.k us ,d 
vH;kosnu@f'kdk;r dks xzg.k dj fy;k Fkk tks lh-,e- gsYiykbZu ij rFkk tu 
f'kdk;r fuokj.k foHkkx dks fd;k x;k Fkk & ;kfpdk dks foyac o vfrfoyac ds vk/kkj 
ij vkjaHk esa gh [kkfjt fd;k x;kA ¼lTtu flag dkSjo fo- e-iz- jkT;½	 …*3

Constitution – Article 226 – Forcible Eviction & Illegal Detention – 
Held – Petitioner was forcibly evicted from his shop with help of police 
personnel (R-3 to R-5) – Later, without formal arrest, he was kept in illegal 
detention – Prior to verification of his identity, press note released branding 
him that “accused with reward of Rs. 5000 has been arrested” – His uncovered 
face photograph was got published in newspaper as well as uploaded on 
social media – It is a glaring example of police atrocities – Such eviction and 
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illegal detention amounts to criminal Act – S.P. Lokayukt directed to file FIR 
against R-3 to R-5 – Petition allowed with cost of Rs. 20,000. [Arun Sharma 
Vs. State of M.P.]	  …384

lafo/kku & vuqPNsn 226 & cyiwoZd csn[kyh o voS/k fujks/k & vfHkfu/kkZfjr & 
;kph dks iqfyl dfeZ;ksa ¼iz-Ø- 3 ls iz-Ø- 5½ dh lgk;rk ls cyiwoZd mldh nqdku ls 
csn[ky fd;k x;k Fkk & rRi'pkr~] fcuk fdlh vkSipkfjd fxj¶rkjh ds] mls voS/k 
fujks/k esa j[kk x;k Fkk & mldh igpku dk lR;kiu gksus ds iwoZ gh] mls dyafdr djrs 
gq, ;g izsl foKfIr tkjh dh xbZ fd **:- 5000@& dh bukeh jkf'k ds vfHk;qDr dks 
fxj¶rkj dj fy;k x;k gS** & mlds fcuk <ds psgjs dh QksVks dks lekpkj&i= esa 
izdkf'kr djus ds lkFk&lkFk lks'ky ehfM;k ij Hkh viyksM fd;k x;k & ;g iqfyl 
}kjk fd;s x;s vR;kpkjksa dk ,d Li"V mnkgj.k gS & mDr csn[kyh rFkk voS/k fujks/k 
vkijkf/kd d`R; dh dksfV esa vkrk gS & ,l-ih- yksdk;qDr dks izR;FkhZ Ø- 3 ls iz-Ø- 5 ds 
fo:) izFke lwpuk izfrosnu ntZ djus gsrq funsf'kr fd;k x;k & 20]000@& :- ds 
O;; ds lkFk ;kfpdk eatwjA ¼v:.k 'kekZ fo- e-iz- jkT;½	 …384

Constitution – Article 226 – Interim Order – Scope – Held – Interim 
orders cannot be treated as a precedent. [Raman Dubey Vs. State of M.P.]	

…38

lafo/kku & vuqPNsn 226 & varfje vkns'k & O;kfIr & vfHkfu/kkZfjr & varfje 
vkns'k dks iwoZ fu.kZ; ds :i esa ugha ekuk tk ldrkA ¼jeu nqcs fo- e-iz- jkT;½	 …38

Constitution – Article 226 – Pleadings – Held – Oral submissions in 
absence of pleadings cannot be accepted so as to take the respondents by 
surprise. [Ajay Jain Vs. The Chief Election Authority]	 …*1

lafo/kku & vuqPNsn 226 & vfHkopu & vfHkfu/kkZfjr & vfHkopukas dh 
vuqifLFkfr esa ekSf[kd fuosnu] tks fd izR;FkhZx.k ds fy, vizR;kf'kr gks] Lohdkj ugha 
fd;s tk ldrsA ¼vt; tSu fo- n phQ bysD'ku vFkkWfjVh½	 …*1

Constitution – Article 226 – See – Criminal Procedure Code, 1973, 
Section 154, 154(3), 156(3), 190 & 200 [Rajendra Singh Pawar Vs. State of 
M.P.]	  …289

lafo/kku & vuqPNsn 226 & ns[ksa & n.M çfØ;k lafgrk] 1973] /kkjk,¡ 154] 
154¼3½] 156¼3½] 190 o 200 ¼jktsUnz flag iokj fo- e-iz- jkT;½	 …289

Constitution – Article 226 – Transfer – Judicial Review – Scope – Held – 
Apex Court concluded that transfer is a part of service condition of employee 
which should not be interfered ordinarily by Court of law in exercise of 
discretionary jurisdiction under Article 226 unless Court finds that either 
the order is malafide or against service rules or passed by incompetent 
authority. [Mahendra Singh Amb Vs. State of M.P.]	 …235
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lafo/kku & vuqPNsn 226 & LFkkukarj.k & U;kf;d iqufoZyksdu & foLrkj & 
vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k gS fd LFkkukarj.k] deZpkjh dh lsok 
'krZ dk ,d Hkkx gS ftlesa lk/kkj.kr;k U;k;ky; }kjk vuqPNsn 226 ds varxZr oSosfdd 
vf/kdkfjrk dk iz;ksx djrs gq, rc rd gLr{ksi ugha fd;k tkuk pkfg, tc rd fd 
U;k;ky; ;g u ik;s fd vkns'k vln~HkkoiwoZd fd;k x;k gS ;k lsok fu;eksa ds foijhr 
gS ;k v{ke izkf/kdkjh }kjk ikfjr gSA ¼egsUnz flag vac fo- e-iz- jkT;½	 …235

Constitution – Article 226 – Violation of Fundamental Rights – 
Compensation – Held – State shall pay compensation of Rs. 5 lacs to 
petitioner i.e. Rs. 2 lacs for causing damage during forcible taking out of his 
belongings from his shop and Rs. 3 lacs for violating his fundamental rights – 
State to recover the compensation amount from salary of R-3 to R-5. [Arun 
Sharma Vs. State of M.P.]	  …384

lafo/kku & vuqPNsn 226 & ewy vf/kdkjksa dk mYya?ku & izfrdj & 
vfHkfu/kkZfjr & jkT;] ;kph dks 5 yk[k :- ds izfrdj dk Hkqxrku djsxk vFkkZr~ 2 yk[k 
:- cyiwoZd mldh nqdku ls mldk lkeku ckgj djus esa dkfjr gqbZ {kfr ds fy, rFkk 
3 yk[k :- mlds ewy vf/kdkjksa dk mYya?ku djus ds fy, & jkT; izR;FkhZ Ø- 3 ls iz-Ø- 
5 ds osru ls izfrdj dh jkf'k olwy djsxkA ¼v:.k 'kekZ fo- e-iz- jkT;½	 …384

Constitution – Article 226 and Co-operative Societies Act, M.P. 1960 (17 
of 1961), Section 2(i) – Scope & Jurisdiction – Held – Whether son of proposer 
would be covered by definition of “family” or not, is a disputed question of 
fact which cannot be decided by this Court in exercise of jurisdiction under 
Article 226 of Constitution. [Ajay Jain Vs. The Chief Election Authority]	

…*1

lafo/kku & vuqPNsn 226 ,oa lgdkjh lkslk;Vh vf/kfu;e] e-iz- 1960 ¼1961 
dk 17½] /kkjk 2¼i½ & O;kfIr o vf/kdkfjrk & vfHkfu/kkZfjr & D;k izLFkkid dk iq=] 
**dqVqac** dh ifjHkk"kk }kjk vkPNkfnr gksxk vFkok ugha] ;g rF; dk ,d fookfnr iz'u 
gS ftls bl U;k;ky; }kjk lafo/kku ds vuqPNsn 226 ds varxZr vf/kdkfjrk ds iz;ksx esa 
fofuf'pr ugha fd;k tk ldrkA ¼vt; tSu fo- n phQ bysD'ku vFkkWfjVh½	 …*1

Constitution – Article 226 and Cooperative Societies Rules, M.P. 1962, 
Rule 49-E(5)(d) – Rejection of Nomination Papers – Held – In absence of any 
challenge to decision of Returning Officer in declaring the proposer as 
disqualified, this Court cannot look into correctness of the order of 
Returning Officer – Court cannot go beyond pleadings – Mere mass 
rejection of nomination papers cannot be presumed to be arbitrary and 
malafide action on part of Returning Officer – Election process is not vitiated 
– Petition dismissed. [Ajay Jain Vs. The Chief Election Authority]	 …*1

lafo/kku & vuqPNsn 226 ,oa lgdkjh lkslk;Vh fu;e] e-Á- 1962] fu;e 
49&E¼5½¼d½ & ukekadu i=ksa dks vLohdkj fd;k tkuk & vfHkfu/kkZfjr & izLFkkid dks 
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fugZfjr ?kksf"kr djus ds fuokZpu vf/kdkjh ds fu.kZ; dks fdlh pqukSrh dh vuqifLFkfr 
esa] ;g U;k;ky;] fuokZpu vf/kdkjh ds vkns'k dh 'kq)rk dh tkap ugha dj ldrk & 
U;k;ky;] vfHkopuksa ls ijs ugha tk ldrk & ek= cM+h la[;k esa ukekadu i=ksa dh 
vLohd`fr ls fuokZpu vf/kdkjh dh vksj ls euekukiu ,oa vln~Hkkfod dkjZokbZ dh 
mi/kkj.kk ugha dh tk ldrh & fuokZpu izfØ;k nwf"kr ugha gS & ;kfpdk [kkfjtA 
¼vt; tSu fo- n phQ bysD'ku vFkkWfjVh½	  …*1

Constitution – Article 226 and Limitation Act (36 of 1963), Section 7 – 
Scope & Jurisdiction – Cause of Action – Petitioner retired in 2013 and 
petition filed in 2020 – Held – Period of limitation u/S 7 for recovery of wages 
is 3 years – Although period of limitation does not apply to writ jurisdiction, 
but a litigant cannot wake up belatedly and claim benefits of judgments 
passed in other cases – Cause of action would not arise when the claim of a 
similarly situated litigant is allowed. [Surendra Kumar Jain Vs. State of 
M.P.]	  …230

lafo/kku & vuqPNsn 226 ,oa ifjlhek vf/kfu;e ¼1963 dk 36½] /kkjk 7 & 
O;kfIr o vf/kdkfjrk & okn gsrqd & ;kph 2013 esa lsok fuo`Rr gqvk ,oa 2020 eas 
;kfpdk izLrqr dh & vfHkfu/kkZfjr & osru dh olwyh gsrq] /kkjk 7 ds varxZr ifjlhek 
dh vof/k 3 o"kZ gS & ;|fi fjV vf/kdkfjrk ds fy, ifjlhek dh vof/k ykxw ugha gksrh 
ijarq ,d eqdnesckt foyafcr :i ls tkx dj vU; izdj.kksa eas ikfjr fu.kZ;ksa ds ykHkksa 
dk nkok ugha dj ldrk & okn gsrqd rc mRiUu ugha gksxk tc leku :i ls fLFkr 
eqdnesckt dk nkok eatwj fd;k x;k gksA ¼lqjsUnz dqekj tSu fo- e-iz- jkT;½	 …230

Constitution – Article 226 and Madhyastham Adhikaran Adhiniyam, 
M.P. (29 of 1983), Section 17 – Efficacious Alternate Remedy – Contractual 
Matters – Interim Relief – Held – Alternate remedy of dispute resolution 
system by way of application to competent authority, appeal to appellate 
authority and thereafter to Arbitration Tribunal, in present facts cannot be 
taken as efficacious alternative remedy particularly when Section 17 of 1983 
Act bars the Tribunal from granting any interim relief. [Alok Kumar 
Choubey Vs. State of M.P.]	  (DB)…88

lafo/kku & vuqPNsn 226 ,oa ek/;LFke~ vf/kdj.k vf/kfu;e] e-Á- ¼1983 dk 
29½] /kkjk 17 & izHkkodkjh oSdfYid mipkj & lafonkRed ekeys & varfje vuqrks"k & 
vfHkfu/kkZfjr & l{ke izkf/kdkjh dks vkosnu] vihyh izkf/kdkjh rFkk rRi'pkr~ ek/;LFke~ 
vf/kdj.k dks vihy ds ek/;e ls fookn lek/kku iz.kkyh ds oSdfYid mipkj dks 
orZeku rF;ksa eas izHkkodkjh oSdfYid mipkj ds :i esa ugha fy;k tk ldrk fof'k"Vr% 
tc 1983 ds vf/kfu;e dh /kkjk 17 vf/kdj.k dks varfje vuqrks"k iznku djus ls oftZr 
djrh gSA ¼vyksd dqekj pkScs fo- e-iz- jkT;½	  (DB)…88

Constitution – Article 226 and Nagar Palika (Registration of Colonizer 
Terms & Conditions) Rules, M.P., 1998, Rule 15-A (amended) – Contractual 
Obligations – Alternate Remedy – Held – Contractual work was got done 



21INDEX

through petitioner – Fact shows that there exist a dispute between petitioner 
and respondents – Petitioner has efficacious/alternate remedy to approach 
Dispute Resolution System as provided under contract/agreement – Petition 
dismissed. [Rajkumar Goyal Vs. Municipal Corporation, Gwalior]	 …48

lafo/kku & vuqPNsn 226 ,oa uxjikfydk ¼dkWyksukbtj dk jftLVªhdj.k] 
fucZa/ku rFkk 'krsZa½ fu;e] e-iz-] 1998] fu;e 15&A¼la'kksf/kr½ & lafonktkr ck/;rk,a & 
oSdfYid mipkj & vfHkfu/kkZfjr & lafonkRed dk;Z dks ;kph ds tfj, djok;k x;k Fkk 
& rF; n'kkZrk gS fd ;kph o izR;FkhZx.k ds chp ,d fookn fo|eku gS & ;kph ds ikl 
lafonk@djkj varxZr ;Fkk micaf/kr fookn lek/kku iz.kkyh ds le{k tkus dk 
izHkkodkjh@oSdfYid mipkj gS & ;kfpdk [kkfjtA ¼jktdqekj xks;y fo- E;wfufliy 
dkjiksjs'ku] Xokfy;j½	  …48

Constitution – Article 226/227 – Alternate Remedy – Exceptions – Held 
– Despite availability of alternative remedy, writ petition can be entertained 
– Seven recognized exceptions are (i) when petition filed for enforcement of 
fundamental rights, (ii) if there is violation of principle of natural justice, (iii) 
where order of proceedings is wholly without jurisdiction, (iv) where vires of 
Act is challenged, (v) where availing of alternative remedy subjects a person 
to very lengthy proceedings and unnecessary harassment, (vi) where 
question raised is purely legal one, there being no dispute on facts and (vii) 
where State or its intermediary in a contractual matter acts against public 
good/interest unjustly, unfairly, unreasonably and arbitrary. [Alok Kumar 
Choubey Vs. State of M.P.]	  (DB)…88

lafo/kku & vuqPNsn 226@227 & oSdfYid mipkj & viokn & vfHkfu/kkZfjr 
& oSdfYid mipkj dh miyC/krk ds ckotwn] fjV ;kfpdk xzg.k dh tk ldrh gS & 
lkr ekU; viokn gaS (i) tc ewy vf/kdkjksa ds izorZu gsrq fjV ;kfpdk izLrqr dh xbZ gks] 
(ii) ;fn uSlfxZd U;k; ds fl)kar dk mYya?ku gS] (iii) tgk¡ dk;Zokfg;ksa dk vkns'k iw.kZ 
:i ls fcuk vf/kdkfjrk dk gks] (iv) tgka vf/kfu;e dh 'kfDreRrk dks pqukSrh nh xbZ 
gks] (v) tgka oSdfYid mipkj dk ykHk ysus ls O;fDr dks cgqr yach dk;Zokfg;ka rFkk 
vuko';d mRihM+u dk lkeuk djuk iM+rk gS (vi) tgka mBk;k x;k iz'u iwjh rjg ls 
,d fof/kd iz'u gS] rF;ksa ij dksbZ fookn ugha gS rFkk (vii) tgka jkT; rFkk mlds 
e/;orhZ ,d lafonkRed ekeys esa yksdfgr ds fo:) vU;k;iw.kZ] i{kikrh] vuqfpr vkSj 
euekus :i ls dk;Z djrs gSaA ¼vyksd dqekj pkScs fo- e-iz- jkT;½	 (DB)…88

Constitution – Article 226/227 – Blacklisting – Show Cause Notice – 
Principle of Natural Justice – Held – Action of blacklisting neither expressly 
proposed in show cause notice nor could be inferred from its language, even 
the relevant clause of bid document is not mentioned, so as to provide 
adequate and meaningful opportunity to appellant to show cause against the 
same – It does not fulfill requirement of a valid show cause notice for 
blacklisting – Such order is contrary to principle of natural justice – Order 
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passed by High Court set aside – Order of blacklisting appellant for future 
tenders is quashed – Appeal allowed. [UMC Technologies Pvt. Ltd. Vs. Food 
Corporation of India]	  (SC)…27

lafo/kku & vuqPNsn 226@227 & dkyh lwph eas uke Mkyuk & dkj.k crkvks 
uksfVl & uSlfxZd U;k; dk fl)kar & vfHkfu/kkZfjr & dkj.k crkvks uksfVl esa] dkyh 
lwph esa uke Mkyus dh dkjZokbZ] u rks vfHkO;Dr :i ls izLrkfor gS u gh mldh Hkk"kk ls 
fu"df"kZr dh tk ldrh gS] ;gka rd fd cksyh nLrkost dk lqlaxr [kaM Hkh mfYyf[kr 
ugha ftlls fd vihykFkhZ dks mDr ds fo:) dkj.k n'kkZus ds fy, i;kZIr ,oa vFkZiw.kZ 
volj miyC/k djk;k tkrk & ;g] dkyh lwph esa uke Mkyus gsrq fof/kekU; dkj.k 
crkvks uksfVl dh vis{kk dks iwjk ugha djrk & mDr vkns'k uSlfxZd U;k; ds fl)kar ds 
fo:) gS & mPp U;k;ky; }kjk ikfjr vkns'k vikLr & vihykFkhZ dks Hkfo"; dh 
fufonkvksa gsrq dkyh lwph esa uke Mkyus dk vkns'k vfHk[kafMr & vihy eatwjA ¼;w,elh 
VsDuksykWth izk- fy- fo- QqM dkjiksjs'ku vkWQ bafM;k½	 (SC)…27

Constitution – Article 226/227 – Caste Certificate – Enquiry – 
Competent Authority – Held – Adjudicating the claim of a person whether he 
belonged to a particular caste or not, is to be done by Scrutiny Committee but 
to verify whether a certificate is issued from office of competent authority or 
not or from the office where a person claims it to be issued, can be looked into 
by the in-charge person of that office – Such verification of certificate cannot 
be said to be an enquiry regarding claim of petitioner. [G. Usha Rajsekhar 
(Smt.) Vs. Government of India]	  …85

lafo/kku & vuqPNsn 226@227 & tkfr izek.ki= & tkap & l{ke izkf/kdkjh & 
vfHkfu/kkZfjr & ,d O;fDr ds nkos dk U;k;fu.kZ;u] fd og ,d fof'k"V tkfr dk gS 
vFkok ugha] Nkuchu lfefr }kjk fd;k tkuk pkfg, ysfdu ;g lR;kfir djus ds fy, 
fd D;k dksbZ izek.ki= l{ke izkf/kdkjh ds dk;kZy; ls tkjh fd;k x;k gS ;k ugha ;k 
ml dk;kZy; ls tgka ls dksbZ O;fDr bls tkjh djus dk nkok djrk gS] ml dk;kZy; ds 
izHkkjh O;fDr }kjk ns[kk tk ldrk gS & mDr izek.ki= ds lR;kiu dks ;kph ds nkos ls 
lacaf/kr ,d tkap ugha dgk tk ldrkA ¼th- m"kk jkt'ks[kj ¼Jherh½ fo- xOgesZaV vkWQ 
bafM;k½	  …85

Constitution – Article 226/227 – Extension of Stay Order – Held –  Apex 
Court has concluded that whatever stay has been granted by any Court 
including High Court automatically expires within a period of six months, 
and unless extension is granted for good reason, within next six months, the 
trial Court is, on expiry of first period of six months, to set a date for trial and 
go ahead with same – Present case not fit for extension of stay – I.A. 
dismissed. [G. Usha Rajsekhar (Smt.) Vs. Government of India]	 …85

lafo/kku & vuqPNsn 226@227 & jksd vkns'k dk foLrkj & vfHkfu/kkZfjr & 
loksZPp U;k;ky; us fu"df"kZr fd;k gS fd mPp U;k;ky; lfgr fdlh Hkh U;k;ky; }kjk 
tks Hkh jksd vkns'k tkjh fd;k x;k gS] Ng ekg dh vof/k ds Hkhrj Lor% lekIr gks tkrk 



23INDEX

gS] rFkk tc rd fd vxys Ng ekg ds Hkhrj Ik;kZIr dkj.k ds fy, foLrkj iznku ugha 
fd;k tkrk gS] rks fopkj.k U;k;ky; izFke Ng ekg dh vof/k ds lekIr gksus ij] 
fopkj.k dh frfFk r; djsxk vkSj mDr ij vkxs dk;Zokgh djsxk & orZeku izdj.k jksd 
vkns'k ds foLrkj gsrq mfpr ugha gS & varoZrhZ vkosnu [kkfjtA ¼th- m"kk jkt'ks[kj 
¼Jherh½ fo- xOgesZaV vkWQ bafM;k½	  …85

Constitution – Article 226/227 – Judicial/Administrative Order – 
Assigning of Reasons – Held – Reasons are sacrosanct not only for judicial 
order but even for an administrative order. [Kishan Patel Vs. State of M.P.]	

(DB)…297

lafo/kku & vuqPNsn 226@227 & U;kf;d@iz'kklfud vkns'k & dkj.k fn;s 
tkuk & vfHkfu/kkZfjr & dkj.k] u dsoy U;kf;d vkns'k ds fy, cfYd ,d iz'kklfud 
vkns'k ds fy, Hkh vfregRoiw.kZ gksrs gSA ¼fd'ku iVsy fo- e-iz- jkT;½	 (DB)…297

Constitution – Article 226/227 – Review – Grounds – Held – Reasoned 
order passed in writ petition – Matter has been dealt with in great detail – No 
error apparent on face of record – Petitioner cannot be permitted to reagitate 
the issue in the review – Petition dismissed. [Rajasthan Patrika Pvt. Ltd. Vs. 
State of M.P.]	  (DB)…309

lafo/kku & vuqPNsn 226@227 & iqufoZyksdu & vk/kkj & vfHkfu/kkZfjr & fjV 
;kfpdk esa ldkj.k vkns'k ikfjr fd;k x;k & ekeys ij cgqr foLrkj ls fopkj fd;k 
x;k & vfHkys[k ij izR;{k :i ls dksbZ =qfV izdV ugha gksrh & ;kph dks iqufoZyksdu esa 
iqu% fook|d mBkus dh vuqefr ugha nh tk ldrh & ;kfpdk [kkfjtA ¼jktLFkku 
if=dk izk-fy- fo- e-iz- jkT;½	  (DB)…309

Constitution – Article 226/227 – Scope of Interference – Held – Scope of 
interference under Article 226/227 is very limited – If impugned orders 
suffer from any patent lack of inherent jurisdiction or from any manifest 
procedural impropriety or palpable perversity, interference can be made – 
Another view is possible is not a ground for interference – Court is not 
required to sit in appeal and reweigh/reappreciate entire material. [Sasan 
Power Ltd., Singrauli Vs. M.P. Micro & Small Enterprise Facilitation 
Council]	  …427

lafo/kku & vuqPNsn 226@227 & gLr{ksi dh O;kfIr & vfHkfu/kkZfjr & 
vuqPNsn 226@227 ds varxZr gLr{ksi dh O;kfIr vfr lhfer gS & ;fn vk{ksfir vkns'k] 
varfuZfgr vf/kdkfjrk ds fdlh izR;{k vHkko ls ;k fdlh izdV izfØ;kRed vukSfpR; ;k 
Li"V foi;ZLrrk ls xzflr gSa] gLr{ksi fd;k tk ldrk gS & vU; n`f"Vdks.k laHko gS] ;g 
gLr{ksi ds fy, ,d vk/kkj ugha gS & U;k;ky; ds fy, vihy esa cSBdj laiw.kZ lkexzh 
dk iqu% rksy@iqu% ewY;kadu djuk visf{kr ughaA ¼lklu ikWoj fy-] flaxjkSyh fo- ,e-
ih- ekbØks ,.M Leky baVjizkbt QsflfyVs'ku dkmafly½	 …427
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Constitution – Article 226/227 – See – Micro, Small and Medium 
Enterprises Development Act, 2006, Sections 8, 17 & 18 [Sasan Power Ltd., 
Singrauli Vs. M.P. Micro & Small Enterprise Facilitation Council]	 …427

lafo/kku & vuqPNsn 226@227 & ns[ksa & lw{e] y?kq vkSj e/;e m|e fodkl 
vf/kfu;e] 2006] /kkjk,¡ 8] 17 o 18 ¼lklu ikWoj fy-] flaxjkSyh fo- ,e-ih- ekbØks ,.M 
Leky baVjizkbt QsflfyVs'ku dkmafly½  …427

Constitution – Article 227 – Scope & Jurisdiction – Held – Scope of 
interference is limited – Power can be exercised in appropriate case where 
there is patent perversity in impugned order or where there has been a gross 
and manifest failure of justice or basic principle of natural justice has been 
flouted – Arbitrator has passed a well reasoned order – No interference 
warranted – Petition dismissed. [Cobra-CIPL JV Vs. Chief Project 
Manager]	  (DB)…497

lafo/kku & vuqPNsn 227 & O;kfIr o vf/kdkfjrk & vfHkfu/kkZfjr & gLr{ksi dh 
O;kfIr lhfer gS & 'kfDr dk iz;ksx leqfpr izdj.k esa fd;k tk ldrk gS tgka vk{ksfir 
vkns'k esa izdV foi;ZLrrk gS ;k tgka U;k; dh ?kksj ,oa izdV foQyrk gqbZ gS ;k 
uSlfxZd U;k; ds ewy fl)kar dh vogsyuk gqbZ gS & e/;LFk us Hkyh&Hkkafr ,d ldkj.k 
vkns'k ikfjr fd;k gS & fdlh gLr{ksi dh vko';drk ugha & ;kfpdk [kkfjtA 
¼dkscjk&lhvkbZih,y tsOgh fo- phQ izkstsDV esustj½	 (DB)…497

Constitution – Article 243-M, 243-D & Schedule V, Municipalities Act, 
M.P. (37 of 1961), Section 29 & 29-A and Municipalities (Reservation of Wards 
for Scheduled Castes, Scheduled Tribes, Other Backward Classes and Women) 
Rules, M.P., 1994, Rule 3 – Held – Limit of 50% can only be breached only if it 
is to be given to ST of the Panchayats in Scheduled Area covered by Schedule 
V of Constitution – Municipal Council Dhanpuri does not fall within 
Schedule V of Constitution, thus upper limit cannot be breached. [Mohd. 
Azad Vs. State of M.P.]	  (DB)…458

lafo/kku & vuqPNsn 243&M] 243&D o vuqlwph V] uxjikfydk vf/kfu;e] e-
Á- ¼1961 dk 37½] /kkjk 29 o 29&A ,oa uxjikfydk ¼vuqlwfpr tkfr] vuqlwfpr 
tutkfr] vU; fiNM+k oxZ ,oa efgykvksa ds fy, okMksZa dk vkj{k.k½] fu;e] e-iz-] 1994] 
fu;e 3 & vfHkfu/kkZfjr & 50% dh lhek dsoy rc Hkax gks ldrh gS ;fn mls lafo/kku 
dh vuqlwph V }kjk vkPNkfnr vuqlwfpr {ks= esa iapk;rksa ds vttk ds fy, fn;k tkuk 
gS & uxjikfydk ifj"kn /kuiqjh] lafo/kku dh vuqlwph V ds Hkhrj ugha vkrh vr% 
mPprj lhek dk Hkax ugha gks ldrkA ¼eksgEen vktkn fo- e-iz- jkT;½	 (DB)…458

Constitution – Article 243 ZG, Municipalities Act, M.P. (37 of 1961), 
Section 20 and Municipalities (Reservation of Wards for Scheduled Castes, 
Scheduled Tribes, Other Backward Classes and Women) Rules, M.P., 1994, 
Rule 3 – Maintainability of Writ Petition – Held – In present case, validity of 
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any law has not been challenged therefore bar of 243 ZG does not come to 
hinder the prospects of petitioner to file writ petition, similarly any 
nomination or election of any candidate has not been challenged so as to 
attract the rigours of Section 20 of Act of 1961 – Writ Petition maintainable. 
[Dipesh Arya Vs. State of M.P.]	  …251

lafo/kku & vuqPNsn 243 ZG] uxjikfydk vf/kfu;e] e-Á- ¼1961 dk 37½] /kkjk 
20 ,oa uxjikfydk ¼vuqlwfpr tkfr] vuqlwfpr tutkfr] vU; fiNM+k oxZ ,oa 
efgykvksa ds fy, okMksZa dk vkj{k.k½] fu;e] e-iz-] 1994] fu;e 3 & fjV ;kfpdk dh 
iks"k.kh;rk & vfHkfu/kkZfjr & orZeku izdj.k esa] fdlh fof/k dh fof/kekU;rk dks pqukSrh 
ugha nh xbZ gS blfy, fjV ;kfpdk izLrqr djus gsrq ;kph dk volj ckf/kr djus ds 
fy, 243 ZG dk otZu ugha vk,xk] blh izdkj] fdlh izR;k'kh ds ukekadu ;k fuokZpu 
dks pqukSrh ugha nh xbZ gS ftlls fd 1961 ds vf/kfu;e dh /kkjk 20 dh dfBukbZ;ka 
vkdf"kZr gksrh & fjV ;kfpdk iks"k.kh;A ¼nhis'k vk;Z fo- e-iz- jkT;½	 …251

Constitution – Article 300A – Retiral Dues – Held – Retiral dues of 
employee cannot be treated as bounty, it is his right under Article 300A of 
Constitution. [A.A. Abraham Vs. State of M.P.]	 …78

lafo/kku & vuqPNsn 300A & lsokfuo`fRr ns;d & vfHkfu/kkZfjr & deZpkjh ds 
lsokfuo`fRr ns;dksa dks migkj Lo:i ugha ekuk tk ldrk] lafo/kku ds vuqPNsn 300A 
ds varxZr ;g mldk vf/kdkj gSA ¼,-,- vczkge fo- e-iz- jkT;½ …78

Constitution – Article 300A – Right to Property – Held – Right of 
property is a constitutional right though not a fundamental right – 
Deprivation of right can only be in accordance with procedure established by 
law. [Bajranga (Dead) By LRs. Vs. State of M.P.]	 (SC)…205

lafo/kku & vuqPNsn 300A & laifRr dk vf/kdkj & vfHkfu/kkZfjr & laifRr dk 
vf/kdkj] ,d laoS/kkfud vf/kdkj gS ;|fi ,d ewyHkwr vf/kdkj ugha gS & vf/kdkj ls 
oafpr fd;k tkuk dsoy fof/k }kjk LFkkfir izfØ;k ds vuqlj.k esa gh gks ldrk gSA 
¼ctjaxk  ¼e`rd½ }kjk fof/kd izfrfuf/k fo- e-iz- jkT;½	 (SC)…205

Constitution – Article 342(1) – Scheduled Caste/Scheduled Tribe – 
Presidential Notification – Held – Presidential Notification specifying 
Schedule Tribe/Scheduled Caste can be amended only by law made by 
Parliament and it cannot be varied by way of administrative circular,  
judicial pronouncements or by State – Notification must be read as it is – 
“Halba Koshti” is not mentioned in Presidential order thus it cannot be held 
to be Scheduled tribe – No error in decision of Caste Scrutiny Committee – 
Petition dismissed. [Nageswar Sonkesri Vs. State of M.P.]	 …265

lafo/kku & vuqPNsn 342¼1½ & vuqlwfpr tkfr@vuqlwfpr tutkfr & jk"Vªifr 
dh vf/klwpuk & vfHkfu/kkZfjr & vuqlwfpr tkfr@vuqlwfpr tutkfr fofufnZ"V djus 
okyh jk"Vªifr dh vf/klwpuk dks dsoy laln }kjk cukbZ xbZ fof/k }kjk la'kksf/kr fd;k 



26 INDEX

tk ldrk gS rFkk blesa iz'kklfud ifji=] U;kf;d fu.kZ; ds ek/;e ls ;k jkT; }kjk 
QsjQkj ugha fd;k tk ldrk & vf/klwpuk T;ksa fd R;ksa i<+h tkuh pkfg, & jk"Vªifr ds 
vkns'k esa **gYck dks"Vh** dk mYys[k ugha gS vr% bls vuqlwfpr tutkfr ugha ekuk tk 
ldrk gS & tkfr Nkuchu lfefr ds fofu'p; esa dksbZ =qfV ugha & ;kfpdk [kkfjtA 
¼ukxs'oj lksudsljh fo- e-iz- jkT;½	  …265

Constitution – Article 342(1) – See – Service Law [Nageswar Sonkesri 
Vs. State of M.P.]	 	 …265

lafo/kku & vuqPNsn 342¼1½ & ns[ksa & lsok fof/k ¼ukxs'oj lksudsljh fo- e-iz- 
jkT;½	  …265

Contempt of Courts Act (70 of 1971), Section 12 – Illegal Detention – 
Bonafide Apology – Conduct – Held – Respondents have not shown any 
remorse for their actions and are mud-sledging against each other – 
Respondents acted as an unruly horse, taking advantage of their uniform 
and official position in a most disagreeable manner, which may shake 
confidence of general public in police department – Such act is a direct attack 
on very existence of humanity – Apologies tendered are not bonafide, hence 
rejected. [State of M.P. Vs. Dinesh Singh Rajput]	 …471

U;k;ky; voeku vf/kfu;e ¼1971 dk 70½] /kkjk 12 & voS/k fujks/k & 
ln~HkkoiwoZd ekQh & vkpj.k & vfHkfu/kkZfjr & izR;FkhZx.k us viuh dkjZokbZ ds fy, 
dksbZ Xykfu iznf'kZr ugha dh gS rFkk ,d&nwljs ds fo:) dhpM+ mNky jgs gSa & 
izR;FkhZx.k us viuh onhZ vkSj 'kkldh; in dk ykHk mBkrs gq,] ,d csyxke ?kksM+s ds :Ik 
esa vR;ar vfiz; <ax ls dk;Z fd;k gS] tks fd iqfyl foHkkx ij vke turk ds fo'okl dks 
Mxexk ldrk gS & ,slk d`R; ekuork ds ewy vfLrRo ij ,d izR;{k geyk gS & ekaxh 
xbZ ekQh ln~HkkoiwoZd ugha gSa] vr% ukeatwj dh xbZA ¼e-iz- jkT; fo- fnus'k flag 
jktiwr½	  …471

Contempt of Courts Act (70 of 1971), Section 12 – Illegal Detention – 
Punishment – Held – If guilty person has realized that he has committed a 
mistake, Court must award one opportunity to improve their conduct as a 
human being in future – Instead of jail sentence, fine of Rs. 1000 is awarded. 
[State of M.P. Vs. Dinesh Singh Rajput]	  …471

U;k;ky; voeku vf/kfu;e ¼1971 dk 70½] /kkjk 12 & voS/k fujks/k & n.M & 
vfHkfu/kkZfjr & ;fn nks"kh O;fDr dks ;g vglkl gks tkrk gS fd mlls xyrh gqbZ gS] 
U;k;ky; dks mUgsa Hkfo"; esa balku ds :Ik esa vius vkpj.k dks lq/kkjus dk ,d volj 
t:j nsuk pkfg, & tsy dh ltk ds ctk;] 1000@& :- dh 'kkfLr vf/kfu.khZr dh 
xbZA ¼e-iz- jkT; fo- fnus'k flag jktiwr½	  …471

Contempt of Courts Act (70 of 1971), Section 12 – Illegal Detention – 
Suo Motu proceedings – Held – Person was unlawfully taken into police 
custody without verifying his identity – Without formal arrest, he was kept in 
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illegal detention – Prior to verification of his identity, press note was also 
released branding him that “accused with reward of Rs. 5000 has been 
arrested” – His uncovered face photograph was also got published in 
newspaper as well as uploaded on social media – Respondents violated 
directions of Supreme Court and hence liable for Contempt of Court. [State 
of M.P. Vs. Dinesh Singh Rajput]	  …471

U;k;ky; voeku vf/kfu;e ¼1971 dk 70½] /kkjk 12 & voS/k fujks/k & Loiszj.kk 
ls dk;Zokgh & vfHkfu/kkZfjr & O;fDr dks] mldh igpku lR;kfir fd;s fcuk 
fof/kfo:) iqfyl vfHkj{kk esa fy;k x;k Fkk & fcuk vkSipkfjd fxj¶rkjh ds] mls voS/k 
fujks/k esa j[kk x;k & mldh igpku ds lR;kiu iwoZ gh] ;g crkrs gq, izsl uksV Hkh tkjh 
fd;k x;k Fkk fd **5000@& :- dh bukeh jkf'k okys vfHk;qDr dks fxj¶rkj dj fy;k 
x;k gS** &  mlds fcuk <ads psgjs okyh QksVks dks Hkh lekpkj i= esa izdkf'kr dj fn;k 
x;k vkSj lkFk&lkFk lks'ky ehfM;k ij Hkh viyksM dj fn;k x;k & izR;FkhZx.k us 
mPpre U;k;ky; ds funs'kksa dk mYya?ku fd;k gS rFkk blfy, U;k;ky; dh voekuuk 
gsrq nk;h gSaA ¼e-iz- jkT; fo- fnus'k flag jktiwr½	 …471

Contract – Encashment of Unconditional Bank Guarantee – Exceptions 
– Held – The general rule that bank guarantee must be honoured has two 
exceptions, firstly when there is clear fraud of egregious nature vitiating 
entire transaction and bank has notice of such fraud and, secondly when 
there are special equities such as irretrievable injury or irretrievable 
injustice in favour of injunction – Apart from these two exceptions, 
beneficiary has right of encashment of unconditional bank guarantee. 
[Cobra-CIPL JV Vs. Chief Project Manager]	 (DB)…497

lafonk & fcuk 'krZ cSad xkjaVh dks Hkqukuk & viokn & vfHkfu/kkZfjr & lkekU; 
fu;e fd cSad xkjaVh dk vknj.k fd;k tkuk pkfg,] ds nks viokn gSa] izFker%] tc ogka 
vR;ar cqjs Lo:Ik dk Li"V diV gS tks laiw.kZ laO;ogkj nwf"kr djrk gS vkSj cSad dks 
mDr diV dh lwpuk gS rFkk] f}rh;r%] tc ogka fo'ks"k lkE;k,a gS tSls fd O;kns'k ds 
i{k esa viwj.kh; {kfr ;k viwj.kh; vU;k; & bu nks vioknksa ds vykok] fgrkf/kdkjh dks 
fcuk 'krZ cSad xkjaVh dks Hkqukus dk vf/kdkj gSA ¼dkscjk&lhvkbZih,y tsOgh fo- phQ 
izkstsDV esustj½	  (DB)…497

Contract – Unconditional Bank Guarantee – Encashment of – Held – 
Bank guarantee is an independent contract between bank and beneficiary 
thereof – Bank is always obliged to honour the guarantee, if it is 
unconditional and irrevocable – Dispute between beneficiary and party at 
whose instance bank guarantee is given is of no consequence and has no effect 
on the right relating to encashment of guarantee – In commercial dealing, 
once unconditional guarantee is given, beneficiary is entitled to realize the 
guarantee as per terms contained therein. [Cobra-CIPL JV Vs. Chief Project 
Manager]	 	 (DB)…497
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lafonk & fcuk 'krZ cSad xkjaVh & dks Hkqukuk & vfHkfu/kkZfjr & cSad xkjaVh] cSad 
,oa mlds fgrkf/kdkjh ds e/; ,d Lora= lafonk gS & xkjaVh ds vknj.k gsrq cSad lnSo 
ck/; gS ;fn og fcuk 'krZ vkSj vizfrlagj.kh; gS & fgrkf/kdkjh ,oa i{kdkj ftlds 
vuqjks/k ij cSad xkjaVh nh x;h gS] ds chp fookn dk dksbZ egRo ugha rFkk xkjaVh dks 
Hkqukus ls laacaf/kr vf/kdkj ij dksbZ izHkko ugha Mkyrk & okf.kfT;d ysu&nsu esa] ,d 
ckj fcuk 'krZ xkjaVh fn;s tkus ij fgrkf/kdkjh] mlesa varfoZ"V fuca/kuksa ds vuqlkj 
xkjaVh olwyus ds fy, gdnkj gSA ¼dkscjk&lhvkbZih,y tsOgh fo- phQ izkstsDV esustj½	

(DB)…497
Co-operative Societies Act, M.P. 1960 (17 of 1961), Section 2(i) – See – 

Constitution – Article 226 [Ajay Jain Vs. The Chief Election Authority]	 …*1

lgdkjh lkslk;Vh vf/kfu;e] e-iz- 1960 ¼1961 dk 17½] /kkjk 2¼i½ & ns[ksa & 
lafo/kku & vuqPNsn 226 ¼vt; tSu fo- n phQ bysD'ku vFkkWfjVh½	 …*1

Co-operative Societies Act, M.P. 1960 (17 of 1961), Section 64 & 68 – 
Preliminary Enquiry – Jurisdiction – Held – Since there were several 
complaints in respect of Jai Kisan Rin Mafi Yojna which is a scheme of State 
government, functionaries of State has a right to conduct preliminary 
enquiry and it cannot be termed as encroachment on rights/jurisdiction of 
Society – Petition dismissed. [Raman Dubey Vs. State of M.P.]	 …38

lgdkjh lkslk;Vh vf/kfu;e] e-iz- 1960 ¼1961 dk 17½] /kkjk 64 o 68 & 
izkjafHkd tkap & vf/kdkfjrk & vfHkfu/kkZfjr & pwafd t; fdlku _.k ekQh ;kstuk] tks 
fd jkT; ljdkj dh ,d Ldhe gS] ds laca/k esa dbZ f'kdk;rsa Fkh] jkT; ds d`R;dkfj;ksa 
dks izkjafHkd tkap lapkfyr djus dk vf/kdkj gS vkSj bls lkslk;Vh ds 
vf/kdkjksa@vf/kdkfjrk dk vf/kØe.k ugha dgk tk ldrk & ;kfpdk [kkfjtA ¼jeu nqcs 
fo- e-iz- jkT;½	 	 …38

Co-operative Societies Act, M.P. 1960 (17 of 1961), Section 64 & 68 – 
Preliminary Enquiry – Scope – Opportunity of Hearing/Natural Justice – Held 
– Preliminary enquiry is merely a fact finding enquiry and its findings are 
not evidence and none can be punished or condemned on such enquiry report 
– Such report is not a judgment nor an opinion of an expert – Rights and 
liabilities of parties are not decided in such enquiry – Further, petitioner 
could not show any provisions of law which mandates grant of opportunity of 
hearing in preliminary enquiry – No order passed on basis of preliminary 
enquiry report, taking away rights of petitioner – No violation of natural 
justice – Report cannot be quashed. [Raman Dubey Vs. State of M.P.]	 …38

lgdkjh lkslk;Vh vf/kfu;e] e-iz- 1960 ¼1961 dk 17½] /kkjk 64 o 68 & 
izkjafHkd tkap & O;kfIr & lquokbZ dk volj@uSlfxZd U;k; & vfHkfu/kkZfjr & 
izkjafHkd tkap ek= ,d rF; fu"df"kZr djus dh tkap gS vkSj mlds fu"d"kZ lk{; ugha gSa 
,oa mDr tkap izfrosnu ij fdlh dks nf.Mr ;k fl)nks"k ugha fd;k tk ldrk & mDr 
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izfrosnu ,d fu.kZ; ugha gS vkSj u gh ,d fo'ks"kK dh jk; gS & ,slh tkap esa i{kdkjksa ds 
vf/kdkj ,oa nkf;Ro fofuf'pr ugha gksrs & blds vfrfjDr ;kph] fof/k ds ,sls fdUgha 
mica/kksa dks ugha n'kkZ ldk gS ftlesa izkjafHkd tkap esa lquokbZ ds volj dk iznku fd;k 
tkuk vkKkid gS & izkjafHkd tkap izfrosnu ds vk/kkj ij dksbZ vkns'k ikfjr ugha fd;k 
x;k] ;kph ds vf/kdkjksa dks Nhuk x;k & uSlfxZd U;k; dk dksbZ mYya?ku ugha & 
izfrosnu vfHk[kf.Mr ugha fd;k tk ldrkA ¼jeu nqcs fo- e-iz- jkT;½	 …38

Co-operative Societies Act, M.P. 1960 (17 of 1961), Sections 64, 74, 75 & 
76 – Registration of FIR – Opportunity of Hearing – Held – In absence of any 
bar, it cannot be said that prosecuting agency has no power to criminally 
prosecute a wrong doer, looking to provisions u/S 64, 74, 75 & 76 of the Act – 
There is no provision which gives a right of audience to suspect prior to 
lodging FIR. [Raman Dubey Vs. State of M.P.]	 …38

lgdkjh lkslk;Vh vf/kfu;e] e-iz- 1960 ¼1961 dk 17½] /kkjk,¡ 64] 74] 75 o 76 
& izFke lwpuk izfrosnu iathc) fd;k tkuk & lquokbZ dk volj & vfHkfu/kkZfjr & 
fdlh otZu dh vuqifLFkfr esa] vf/kfu;e dh /kkjk 64] 74] 75 o 76 ds mica/kksa dks ns[krs 
gq, ;g ugha dgk tk ldrk fd vfHk;kstu ,stsalh dks ,d vid`R;dkjh dks nkf.Md :i 
ls vfHk;ksftr djus dh 'kfDr ugha gS & ,slk dksbZ mica/k ugha gS tks ,d lafnX/k dks] 
izFke lwpuk izfrosnu ntZ gksus ds iwoZ lqus tkus dk vf/kdkj nsrk gSA ¼jeu nqcs fo- e-iz- 
jkT;½	 	 …38

Co-operative Societies Act, M.P. 1960 (17 of 1961), Section 68 – 
Attachment Before Award – Held – After filing of application u/S 68, all 
persons would get an opportunity to file their reply and oppose the prayer 
and then competent authority will decide the application in accordance with 
law – No one can be prevented from filing application(s) which is/are 
maintainable under the law – Direction to file application u/S 68 of the Act is 
not bad in law. [Raman Dubey Vs. State of M.P.]	 …38

lgdkjh lkslk;Vh vf/kfu;e] e-iz- 1960 ¼1961 dk 17½] /kkjk 68 & vf/kfu.kZ; 
ds iwoZ dqdhZ & vfHkfu/kkZfjr & /kkjk 68 ds varxZr vkosnu izLrqr djus ds i'pkr~] lHkh 
O;fDr;ksa dks muds tokc izLrqr djus dk vkSj ;kpuk dk fojks/k djus dk volj feysxk 
,oa rc l{ke izkf/kdkjh] fof/k ds vuqlj.k esa vkosnu dk fofu'p; djsxk & fdlh dks 
,sls vkosnu izLrqr djus ls fuokfjr ugha fd;k tk ldrk tks fof/k varxZr iks"k.kh; 
gS@gSa & vf/kfu;e dh /kkjk 68 ds varxZr vkosnu izLrqr djus dk funs'k] fof/k esa 
vuqfpr ugha gSA ¼jeu nqcs fo- e-iz- jkT;½	  …38

Cooperative Societies Rules, M.P. 1962, Rule 49-E(5)(d) –  See – 
Constitution – Article 226 [Ajay Jain Vs. The Chief Election Authority]	 …*1

lgdkjh lkslk;Vh fu;e] e-Á- 1962] fu;e 49&E¼5½¼d½ & ns[ksa & lafo/kku & 
vuqPNsn 226 ¼vt; tSu fo- n phQ bysD'ku vFkkWfjVh½	 …*1
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Cooperative Societies Rules, M.P. 1962, Rule 64 – Alternate Remedy – 
Held – In exceptional cases, writ petition in election matter can be 
entertained. [Ajay Jain Vs. The Chief Election Authority]	 …*1

lgdkjh lkslk;Vh fu;e] e-Á- 1962] fu;e 64 & oSdfYid mipkj & 
vfHkfu/kkZfjr & vioknkRed izdj.kksa esa] fuokZpu ds ekeys esa fjV ;kfpdk xzg.k dh tk 
ldrh gSA ¼vt; tSu fo- n phQ bysD'ku vFkkWfjVh½	 …*1

Criminal Practice – Circumstantial Evidence – Held – If two views are 
possible on evidence produced, one indicating guilt of accused and other to 
his innocence, the view which favours the accused must be adopted. 
[Ramcharan Patel Vs. State of M.P.]	  (DB)…520

nkf.Md i)fr & ifjfLFkfrtU; lk{; & vfHkfu/kkZfjr & ;fn izLrqr lk{; ij 
nks n`f"Vdks.k laHko gSa] ,d vfHk;qDr dh nksf"krk bafxr djus okyk rFkk nwljk mldh 
funksZf"krk] rks vfHk;qDr dk leFkZu djus okyk n`f"Vdks.k viuk;k tkuk pkfg,A 
¼jkepj.k iVsy fo- e-iz- jkT;½	  (DB)…520

Criminal Practice – Conviction for Lesser Offence – Held – A 
conviction under a lesser offence could be imposed even though the accused 
was not specifically charged with. [Shivcharan Vs. State of M.P.]	 …317

nkf.Md i)fr & y?kqrj vijk/k gsrq nks"kflf) & vfHkfu/kkZfjr & ,d y?kqrj 
vijk/k ds varxZr nks"kflf) vf/kjksfir dh tk ldrh gS ;|fi] vfHk;qDr ij fofufnZ"V 
:i ls og vkjksi ugha yxk;k x;k FkkA ¼f'kopj.k fo- e-iz- jkT;½	 …317

Criminal Procedure Code, 1973 (2 of 1974), Sections 154, 195 & 482 
and Penal Code (45 of 1860), Section 188 – Quashment of FIR – Held – There 
is no bar u/S 195 Cr.P.C. in respect of registration of FIR for offence u/S 188 
IPC – What is barred u/S 195 Cr.P.C. is that after investigation, police officer 
cannot file a final report in the Court and Court cannot take cognizance on 
that final report – In instant case, investigation is going on – FIR cannot be 
quashed – Application dismissed. [Zaid Pathan Vs. State of M.P.]	 …152

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk,¡ 154] 195 o 482 ,oa n.M lafgrk 
¼1860 dk 45½] /kkjk 188 & izFke lwpuk izfrosnu dks vfHk[kafMr fd;k tkuk & 
vfHkfu/kkZfjr & /kkjk 188 Hkk-na-la- ds varxZr vijk/k gsrq izFke lwpuk izfrosnu iathc) 
fd;s tkus ds laca/k esa] /kkjk 195 na-iz-la- ds varxZr dksbZ otZu ugha & /kkjk 195 na-iz-la- 
ds varxZr tks oftZr gS og ;g gS fd vUos"k.k i'pkr~] iqfyl vf/kdkjh] U;k;ky; esa 
vafre izfrosnu izLrqr ugha dj ldrk vkSj U;k;ky; ml vafre izfrosnu ij laKku 
ugha ys ldrk & orZeku izdj.k esa] vUos"k.k tkjh gS & izFke lwpuk izfrosnu vfHk[kafMr 
ugha fd;k tk ldrk & vkosnu [kkfjtA ¼ज़Sn iBku fo- e-iz- jkT;½	 …152

Criminal Procedure Code, 1973 (2 of 1974), Section 154 & 195(1)(a) 
and Penal Code (45 of 1860), Section 188 – Registration of FIR – Cognizance of 
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Offence – Held – By virtue of Section 195(1)(a) Cr.P.C., power of police to 
register FIR for offences mentioned therein, is not curtailed but what is 
curtailed is the jurisdiction of Court to take cognizance of the offence without 
there being complaint in writing of the concerned public servant – FIR can 
be registered by police for offence u/S 188 IPC. [Zaid Pathan Vs. State of 
M.P.]	  …152

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 o 195¼1½¼a½ ,oa n.M lafgrk 
¼1860 dk 45½] /kkjk 188 & izFke lwpuk izfrosnu iathc) fd;k tkuk & vijk/k dk 
laKku & vfHkfu/kkZfjr & /kkjk 195¼1½¼a½ na-iz-la- ds vk/kkj ij] mlesa mfYyf[kr 
vijk/kksa gsrq izFke lwpuk izfrosnu iathc) djus dh iqfyl dh 'kfDr de ugha dh xbZ 
gS vfirq tks de fd;k x;k gS og lacaf/kr yksd lsod dh fyf[kr esa f'kdk;r ds fcuk 
vijk/k dk laKku ysus ds fy, U;k;ky; dh vf/kdkfjrk gS & /kkjk 188 Hkk-na-la- ds 
varxZr vijk/k gsrq iqfyl }kjk izFke lwpuk izfrosnu iathc) fd;k tk ldrk gSA ¼ज़Sn 
iBku fo- e-iz- jkT;½	  …152

Criminal Procedure Code, 1973 (2 of 1974), Section 154 & 482 – 
Quashment of FIR – Held – Apex Court concluded that power to quash FIR 
must be exercised very sparingly and with circumspection and that too in 
rarest of rare case – Court cannot enquire the reliability or genuineness of 
allegations made in FIR. [Zaid Pathan Vs. State of M.P.]	 …152

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 o 482 & izFke lwpuk 
izfrosnu vfHk[kafMr fd;k tkuk & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k 
fd izFke lwpuk izfrosnu vfHk[kafMr djus dh 'kfDr dk iz;ksx vfr fojy ,oa lko/kkuh 
ds lkFk vkSj og Hkh fojy ls fojyre izdj.k esa djuk pkfg, & U;k;ky;] izFke lwpuk 
izfrosnu esa fd;s x;s vfHkdFkuksa dh fo'oluh;rk ;k lR;rk dh tkap ugha dj ldrkA 
¼ज़Sn iBku fo- e-iz- jkT;½	  …152

Criminal Procedure Code, 1973 (2 of 1974), Section 154, 154(3), 156(3), 
190 & 200 and Constitution – Article 226 – Complaint – Remedies – Held – It is 
already concluded by Courts that in case where FIR is not registered by 
police, complainant has alternate remedy u/S 154(3) & 156(3) Cr.P.C. or to 
avail remedy u/S 190 & 200 Cr.P.C. or in exceptions as enumerated by Apex 
Court to Whirphool case, can file writ petition before High Court – 
Petitioners failed to demonstrate that their case falls in such exceptions – 
Registration of FIR cannot be directed – Police directed to consider 
complaint of petitioners and take appropriate action – Petition disposed. 
[Rajendra Singh Pawar Vs. State of M.P.]	  …289

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk,¡ 154] 154¼3½] 156¼3½] 190 o 
200 ,oa lafo/kku & vuqPNsn 226 & ifjokn & mipkj & vfHkfu/kkZfjr & U;k;ky;ksa 
}kjk ;g igys gh fu"df"kZr fd;k x;k gS fd iqfyl }kjk izFke lwpuk izfrosnu iathc) 
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u fd;s tkus ds izdj.k esa] ifjoknh ds ikl /kkjk 154¼3½ o 156¼3½ na-iz-la- ds varxZr 
oSdfYid mipkj gSa ;k /kkjk 190 o 200 na-iz-la- ds varxZr mipkj dk voyac ys ldrk 
gS vFkok loksZPp U;k;ky; }kjk OgyZiwy izdj.k eas ;Fkk izxf.kr vioknksa esa mPp 
U;k;ky; ds le{k fjV ;kfpdk izLrqr dj ldrk gS & ;kphx.k ;g n'kkZus eas vlQy 
jgs fd mudk izdj.k mDr vioknksa esa vkrk gS & izFke lwpuk izfrosnu dks iathc) 
djus dk funs'k ugha fn;k tk ldrk & iqfyl dks ;kphx.k ds ifjokn ij fopkj djus 
ds fy, rFkk leqfpr dkjZokbZ djus ds fy, funsf'kr fd;k x;k & ;kfpdk fujkd`rA 
¼jktsUnz flag iokj fo- e-iz- jkT;½	  …289

Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) and Mines 
and Minerals (Development and Regulation) Act (67 of 1957), Section 4/21 & 
22 – Cognizance of Offence – Written Complaint by Authorised Officer – Held – 
For offence under IPC, Magistrate can take cognizance without awaiting for 
any written complaint by authorized officer – In respect of offence under the 
Act of 1957 and Rules made thereunder, when Magistrate directs the police 
u/S 156(3) Cr.P.C. to investigate the matter and submit a report, then such 
report can be sent to concerned Magistrate as well as authorized officer and 
thereafter authorized officer may file a complaint before Magistrate and 
then it will be open for Magistrate to take cognizance. [Jayant Vs. State of 
M.P.]	  (SC)…175

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 156¼3½ ,oa [kku vkSj [kfut 
¼fodkl vkSj fofu;eu½ vf/kfu;e ¼1957 dk 67½] /kkjk 4@21 o 22 & vijk/k dk laKku 
& izkf/kd`r vf/kdkjh }kjk fyf[kr ifjokn & vfHkfu/kkZfjr & Hkk-na-la- ds varxZr vijk/k 
gsrq] eftLVsªV izkf/kd`r vf/kdkjh }kjk fdlh Hkh fyf[kr ifjokn dh izrh{kk fd;s fcuk 
laKku ys ldrk gS & 1957 ds vf/kfu;e rFkk mlds v/khu cuk;s x;s fu;eksa ds varxZr 
vijk/k ds laca/k esa] tc eftLVsªV na-iz-la- dh /kkjk 156¼3½ ds varxZr ekeys dk vUos"k.k 
djus rFkk izfrosnu izLrqr djus gsrq iqfyl dks funsf'kr djrk gS] rc mDr izfrosnu dks 
lacaf/kr eftLVsªV ds lkFk&lkFk izkf/kd`r vf/kdkjh dks Hkstk tk ldrk gS ,oa rRi'pkr~ 
izkf/kd`r vf/kdkjh eftLVsªV ds le{k ,d ifjokn izLrqr dj ldrk gS vkSj rc 
eftLVsªV laKku ysus gsrq Lora= gksxkA ¼t;ar fo- e-iz- jkT;½	 (SC)…175

Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) and Mines 
and Minerals (Development and Regulation) Act (67 of 1957), Section 22 – Suo 
Motu Power of Magistrate – Cognizance of Offence – Held – U/S 156(3) 
Cr.P.C., Magistrate can direct/order the police to lodge FIR even for offences 
under the Act of 1957 and Rules made thereunder and at this stage, bar u/S 22 
of Act of 1957 shall not be attracted – It will only be attracted when 
Magistrate takes cognizance of the offence under the Act and Rules made 
thereunder. [Jayant Vs. State of M.P.]	  (SC)…175

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 156¼3½ ,oa [kku vkSj [kfut 
¼fodkl vkSj fofu;eu½ vf/kfu;e ¼1957 dk 67½] /kkjk 22 & eftLVªsV dh Loiszj.kk 
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'kfDr & vijk/k dk laKku & vfHkfu/kkZfjr & n.M izfØ;k lafgrk dh /kkjk 156¼3½ ds 
varxZr] eftLVªsV iqfyl dks 1957 ds vf/kfu;e rFkk mlds varxZr cuk;s x;s fu;eksa ds 
varxZr vijk/kksa ds fy, Hkh izFke lwpuk izfrosnu iathc) djus gsrq funsf'kr@vknsf'kr 
dj ldrk gS rFkk bl izØe ij] 1957 ds vf/kfu;e dh /kkjk 22 ds varxZr otZu 
vkdf"kZr ugha gksxk & og dsoy rc vkdf"kZr gksxk tc eftLVªsV vf/kfu;e rFkk mlds 
v/khu cuk;s x;s fu;eksa ds varxZr vijk/k dk laKku ysrk gSA ¼t;ar fo- e-iz- jkT;½	

(SC)…175

Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2) – Filing of 
Challan – Covid Pandemic – Extension of Time – Applicability – Held – The 
order dated 23.03.2020 of Supreme Court related to extension of time limit 
was not applicable for filing of challan within 60 days or 90 days as 
prescribed under Cr.P.C. [Raja Bhaiya Singh Vs. State of M.P.]	 …119

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167¼2½ & pkyku izLrqr fd;k 
tkuk & dksfoM egkekjh & le; c<+k;k tkuk & iz;ksT;rk & vfHkfu/kkZfjr & le; 
lhek ds c<+k;s tkus ls lacaf/kr loksZPp U;k;ky; dk vkns'k fnukad 23-03-2020 na-iz-la- 
ds varxZr fofgr vuqlkj lkB fnuksa vFkok uCcs fnuksa ds Hkhrj pkyku izLrqr djus ds 
fy, ykxw ugha FkkA ¼jktk HkS;k flag fo- e-iz- jkT;½	 …119

Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2) – Filing of 
Challan – Right of Default Bail – Held – Right of default bail u/S 167(2) 
Cr.P.C. cannot be curtailed by subsequent filing of challan even on the same 
date. [Raja Bhaiya Singh Vs. State of M.P.]	 …119

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167¼2½ & pkyku izLrqr fd;k 
tkuk & fMQkWYV tekur dk vf/kdkj & vfHkfu/kkZfjr & na-iz-la- dh /kkjk 167¼2½ ds 
varxZr fMQkWYV tekur ds vf/kdkj dks mlh fnukad dks Hkh i'pkr~orhZ :i ls pkyku 
izLrqr dj de ugha fd;k tk ldrkA ¼jktk HkS;k flag fo- e-iz- jkT;½	 …119

Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2) & 397 – 
Maintainability of Revision – Held – Order on application u/S 167(2) for 
default bail is not an interlocutory order because it decides the valuable right 
of accused for default bail – Revision is maintainable. [Raja Bhaiya Singh Vs. 
State of M.P.]	  …119

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167¼2½ o 397 & iqujh{k.k dh 
iks"k.kh;rk & vfHkfu/kkZfjr & fMQkWYV tekur ds fy, /kkjk 167¼2½ ds varxZr vkosnu 
ij vkns'k ,d varoZrhZ vkns'k ugha gS D;ksafd ;g fMQkWYV tekur ds fy, vfHk;qDr ds 
ewY;oku vf/kdkj dk fofu'p; djrk gS & iqujh{k.k iks"k.kh; gSA ¼jktk HkS;k flag fo- e-
iz- jkT;½	  …119

Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2) and 
Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section 
8(b)/20(a)(i) – Filing of Challan – Limitation – Held – Offence is punishable 
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by imprisonment upto 10 years and not minimum period of 10 years or death 
or life imprisonment – Limitation will be 60 days and not 90 or 180 days – 
Challan not filed within limitation period of 60 days – Subsequent filing of 
challan on same date of filing of application u/S 167(2) Cr.P.C. will not fortify 
the right of accused – Trial Court erred in rejecting the application – Bail 
granted – Revision allowed. [Raja Bhaiya Singh Vs. State of M.P.]	 …119

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167¼2½ ,oa Lokid vkS"kf/k vkSj 
eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 8¼b½@20¼a½¼i½ & pkyku izLrqr fd;k 
tkuk & ifjlhek & vfHkfu/kkZfjr & vijk/k nl o"kZ rd ds dkjkokl }kjk rFkk u fd nl 
o"kZ dh U;wure vof/k ds dkjkokl ls ;k e`R;qnaM ;k vkthou dkjkokl }kjk n.Muh; gS 
& ifjlhek lkB fnuksa dh gksxh rFkk u fd uCcs vFkok ,d lkS vLlh fnuksa dh & lkB 
fnuksa dh ifjlhek vof/k ds Hkhrj pkyku izLrqr ugha fd;k x;k & na-iz-la- dh /kkjk 
167¼2½ ds varxZr vkosnu izLrqr fd;s tkus dh frfFk dks gh i'pkr~orhZ pkyku dk 
izLrqr fd;k tkuk] vfHk;qDr ds vf/kdkj dks etcwr ugha djsxk & fopkj.k U;k;ky; us 
vkosnu dks vLohdkj djus esa =qfV dh gS & tekur iznku & iqujh{k.k eatwjA ¼jktk 
HkS;k flag fo- e-iz- jkT;½	  …119

Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2), Proviso (a) 
– Filing of Challan – Computation of Period – Held – Apex Court concluded 
that period of 90 days/60 days under proviso (a) begins to run only from date 
of order of remand and not from date of arrest – “One day” will be complete 
on the next day of remand – The day accused was remanded to judicial 
custody should be excluded and the day challan is filed in Court, should be 
included – Period of temporary bail shall be excluded in computation of 
period – Last date, if it is Sunday or Holiday will also be counted. [Raja 
Bhaiya Singh Vs. State of M.P.]	  …119 

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167¼2½] ijarqd ¼a½ & pkyku 
izLrqr fd;k tkuk & vof/k dh lax.kuk & vfHkfu/kkZfjr & loksZPp U;k;ky; us 
fu"df"kZr fd;k gS fd ijarqd ¼a½ ds varxZr uCcs fnuksa@lkB fnuksa dh vof/k] fjekaM 
vkns'k dh frfFk ls pyuk vkjaHk gks tkrh gS rFkk u fd fxj¶rkjh dh frfFk ls & **,d 
fnu** fjekaM ds vxys fnu iw.kZ gks tk,xk & vfHk;qDr dks U;kf;d vfHkj{kk eas Hksts tkus 
okys fnu dks vioftZr fd;k tkuk pkfg, rFkk U;k;ky; esa pkyku izLrqr gksus okys 
fnu dks 'kkfey fd;k tkuk pkfg, & vof/k dh lax.kuk esa vLFkk;h tekur dh vof/k 
vioftZr dh tk,xh & vafre frfFk] vxj og jfookj vFkok vodk'k gS] dh Hkh x.kuk 
dh tk;sxhA ¼jktk HkS;k flag fo- e-iz- jkT;½	  …119

Criminal Procedure Code, 1973 (2 of 1974), Section 200 & 340 and 
Penal Code (45 of 1860), Section 193 & 196 – Filing Fabricated Document 
before Court – Held – Fabricated affidavit filed before this Court – 
Applicants also stated false facts and used fabricated affidavit as genuine 
document – Registrar General directed to initiate proceedings u/S 340 



Cr.P.C. for offence u/S 193 & 196 IPC and if found prima facie guilty, 
complaint be filed u/S 200 Cr.P.C. on behalf of High Court. [Surajmal Vs. 
State of M.P.]	  …135

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 200 o 340 ,oa n.M lafgrk ¼1860 
dk 45½] /kkjk 193 o 196 & U;k;ky; ds le{k dwVjfpr nLrkost izLrqr fd;k tkuk & 
vfHkfu/kkZfjr & bl U;k;ky; ds le{k dwVjfpr 'kiFki= izLrqr fd;k x;k & 
vkosndx.k us feF;k rF;ksa dk Hkh dFku fd;k vkSj dwVjfpr 'kiFki= dk mi;ksx 
okLrfod nLrkost ds :i esa fd;k & jftLVªkj tujy dks /kkjk 193 o 196 Hkk-na-la- ds 
varxZr vijk/k gsrq /kkjk 340 na-iz-la- ds varxZr dk;Zokfg;ka vkjaHk djus ds fy, 
funsf'kr fd;k x;k vkSj ;fn izFke n`"V~;k nks"kh ik;s tkrs gSa] mPp U;k;ky; dh vksj ls 
/kkjk 200 na-iz-la- ds varxZr ifjokn izLrqr fd;k tk,A ¼lwjtey fo- e-iz- jkT;½	…135

Criminal Procedure Code, 1973 (2 of 1974), Section 397(2) – Interlocutory 
Orders – Held – Order summoning witnesses, adjourning cases, passing 
orders for bail, calling for reports and such other steps in aid of pending 
proceeding, amounts to interlocutory orders against which no revision 
would lie u/S 397(2) whereas orders which affect or adjudicate rights of 
accused or particular aspect of trial, are not interlocutory orders against 
which revision is maintainable. [Raja Bhaiya Singh Vs. State of M.P.]	 …119

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 397¼2½ & varoZrhZ vkns'k & 
vfHkfu/kkZfjr & lk{khx.k dks leu Hkstus dk vkns'k] izdj.kksa dks LFkfxr djuk] tekur 
ds vkns'k ikfjr djuk] izfrosnu dh ekax djuk rFkk yafcr dk;Zokgh esa lgk;d ,sls 
vU; dne] varoZrhZ vkns'k dh dksfV esa vkrs gSa ftuds fo:) /kkjk 397¼2½ ds varxZr 
dksbZ iqujh{k.k ugha gksxk tcfd ,sls vkns'k tks fd vfHk;qDr ds vf/kdkjksa ;k fopkj.k ds 
fof'k"V igyw dks izHkkfor vFkok U;k;fu.khZr djrs gSa] varoZrhZ vkns'k ugha gksrs gSa 
ftuds fo:) iqujh{k.k iks"k.kh; gSA ¼jktk HkS;k flag fo- e-iz- jkT;½	 …119

Criminal Procedure Code, 1973 (2 of 1974), Section 397(2) – Interlocutory 
Order – Meaning & Ambit – Held – Order u/S 457 Cr.P.C. may or may not be 
an interlocutory order, it depends upon facts and circumstances of a case – If 
Magistrate passes an order touching rights of person over property then 
order is not an interlocutory order but if order is passed only to give 
possession of property during pendency of trial then such order is an 
interlocutory order. [Aruni Sahgal Vs. State of M.P.]	 …114

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 397¼2½ & varoZrhZ vkns'k & vFkZ 
o ifjf/k & vfHkfu/kkZfjr & na-iz-la- dh /kkjk 457 ds varxZr vkns'k ,d varoZrhZ vkns'k 
gks ldrk gS vFkok ugha] ;g ,d izdj.k ds rF;ksa rFkk ifjfLFkfr;ksa ij fuHkZj djrk gS & 
;fn eftLVªsV laifRr ij O;fDr ds vf/kdkjksa ls lacaf/kr dksbZ vkns'k ikfjr djrk gS rks 
og vkns'k ,d varoZrhZ vkns'k ugha gS ijarq ;fn og vkns'k dsoy laifRr dk dCtk nsus 
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ds fy,] fopkj.k ds yafcr jgus ds nkSjku  ikfjr fd;k x;k gS rks og vkns'k ,d 
varoZrhZ vkns'k gSA ¼v:.kh lgxy fo- e-iz- jkT;½	 …114

Criminal Procedure Code, 1973 (2 of 1974), Section 438 – Anticipatory 
Bail – Grounds – Held – It is not established that FIR lodged by Complainant 
was a counterblast FIR– Applicant's contention that he did not receive a 
single penny from complainant is not true because bank statement shows 
that complainant deposited money in applicant's account – Sufficient 
material to create strong suspicion against applicant – Case may require 
custodial interrogation – Application dismissed. [Surajmal Vs. State of M.P.]	

…135

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 438 & vfxze tekur & vk/kkj & 
vfHkfu/kkZfjr & ;g LFkkfir ugha gS fd ifjoknh }kjk ntZ djk;k x;k izFke lwpuk 
izfrosnu] izfrokn esa ,d izFke lwpuk izfrosnu Fkk & vkosnd dk rdZ fd mlus ifjoknh 
ls ,d iSlk Hkh izkIr ugha fd;k Fkk] lR; ugha gS D;ksafd cSad fooj.k n'kkZrk gS fd 
ifjoknh us vkosnd ds [kkrs eas jde tek dh Fkh & vkosnd ds fo:) izcy lansg mRiUu 
djus ds fy, i;kZIr lkexzh & izdj.k esa vfHkj{kk esa iwNrkN visf{kr gks ldrh gS & 
vkosnu [kkfjtA ¼lwjtey fo- e-iz- jkT;½	  …135

Criminal Procedure Code, 1973 (2 of 1974), Section 438 – See – 
Protection of Children from Sexual Offences Act, 2012, Section 7 & 8 [Aom 
Tiwari Vs. State of M.P.]	  …551

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 438 & ns[ksa & ySafxd vijk/kksa ls 
ckydksa dk laj{k.k vf/kfu;e] 2012] /kkjk 7 o 8 ¼vkse frokjh fo- e-iz- jkT;½	 …551

Criminal Procedure Code, 1973 (2 of 1974), Section 439 – Non-Bailable 
Cases – Consideration – Held – In non-bailable cases, the primary factors, the 
court must consider while exercising discretion to grant bail are the nature 
and gravity of offence, its impact on society and whether there is a prima facie 
case against accused. [Rekha Sengar Vs. State of M.P.]	 (SC)…378

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 439 & vtekurh; izdj.k & 
fopkj & vfHkfu/kkZfjr & vtekurh; izdj.kksa esa vijk/k dh izd`fRr vkSj xaHkhjrk] 
lekt ij mldk izHkko rFkk D;k vfHk;qDr ds fo:) dksbZ izFke n`"V~;k izdj.k gS] ;s 
lc tekur iznku djus gsrq foosdkf/kdkj dk iz;skx djrs le; U;k;ky; }kjk fopkj esa 
fy;s tkus okys] eq[; dkjd gSaA ¼js[kk lsaxj fo- e-iz- jkT;½	 (SC)…378

Criminal Procedure Code, 1973 (2 of 1974), Section 439 and Penal 
Code (45 of 1860), Sections 302, 201 & 34 – Delay In Trial – Compensation – 
Held – Trial suffered a lightning stroke because of non-appearance of Town 
Inspector (Investigating Officer) for evidence – An undertrial cannot be kept 
in jail at mercy of police witnesses – As per record, case not fit for grant of 



bail, however State directed to pay compensation of Rs. 30,000 to applicant 
for failing in its duty to keep even the police witnesses present before trial 
Court – Application disposed. [Asfaq Khan Vs. State of M.P.]	 …343

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 439 ,oa n.M lafgrk ¼1860 dk 
45½] /kkjk,¡ 302] 201 o 34 & fopkj.k esa foyac & izfrdj & vfHkfu/kkZfjr & uxj 
fujh{kd ¼vUos"k.k vf/kdkjh½ ds lk{; gsrq mifLFkr u gksus ls fopkj.k dks rfM+r vk?kkr 
lguk iM+k & ,d fopkj.kk/khu dks iqfyl lkf{k;ksa dh n;k ij tsy esa ugha j[kk tk 
ldrk & vfHkys[k ds vuqlkj] tekur iznku djus ds fy, mi;qDr izdj.k ugha rFkkfi 
jkT; dks mlds drZO;] ;gka rd fd iqfyl lkf{k;ksa dks fopkj.k U;k;ky; ds le{k 
mifLFkr j[kus dh foQyrk ds fy, vkosnd dks :- 30]000@& dk izfrdj vnk djus 
ds fy, funsf'kr fd;k x;k & vkosnu fujkd`rA ¼v'kQkd [kku fo- e-iz- jkT;½	…343

Criminal Procedure Code, 1973 (2 of 1974), Section 439 and Pre-
Conception and Pre-Natal Diagnostic Techniques (Prohibition of Sex 
Selection) Act, (57 of 1994), Sections 6, 23 & 27 – Bail – Ground of Parity – 
Held – Co-accused was granted bail because his alleged role was limited to 
merely picking up and dropping off petitioner's client whereas petitioner 
had more active role in conducting the procedure – No ground of parity. 
[Rekha Sengar Vs. State of M.P.]	  (SC)…378

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 439 ,oa xHkZ/kkj.k iwoZ vkSj çlo 
iwoZ funku rduhd ¼fyax p;u dk çfr"ks/k½ vf/kfu;e] ¼1994 dk 57½] /kkjk,¡ 6] 23 o 
27 & tekur & lekurk dk vf/kdkj & vfHkfu/kkZfjr & lg&vfHk;qDr dks tekur 
iznku dh xbZ Fkh D;ksafd mldh vfHkdfFkr Hkwfedk ek= ;kph ds DykbaV ¼xzkgd½ dks 
ykus vkSj NksM+us rd gh lhfer Fkh tcfd izfØ;k lapkfyr djus esa ;kph dh T;knk 
lfØ; Hkwfedk Fkh & lekurk dk dksbZ vk/kkj ughaA ¼js[kk lsaxj fo- e-iz- jkT;½	

(SC)…378

Criminal Procedure Code, 1973 (2 of 1974), Section 439 and Pre-
Conception and Pre-Natal Diagnostic Techniques (Prohibition of Sex 
Selection) Act (57 of 1994), Sections 6, 23 & 27 – Bail – Grounds – Held – In a 
sting operation, search team seized ultrasound machine with no 
registration/license, adopter/gel used in sex-determination, and other 
medical instruments used for abortion – Sufficient evidence to hold strong 
prima facie case – It is a grave offence with serious consequences – High 
Court rightly denied bail – Petition dismissed. [Rekha Sengar Vs. State of 
M.P.]	  (SC)…378

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 439 ,oa xHkZ/kkj.k iwoZ vkSj çlo 
iwoZ funku rduhd ¼fyax p;u dk çfr"ks/k½ vf/kfu;e] ¼1994 dk 57½] /kkjk,¡ 6] 23 o 
27 & tekur & vk/kkj & vfHkfu/kkZfjr & ,d fLVax vkWijs'ku eas ryk'kh ny us fcuk 
jftLVªªh@vuqKfIr dh vYVªklkmaV e'khu] fyax fu/kkZj.k esa mi;ksx fd;s tkus okys 
,MkIVj@tsy rFkk xHkZikr gsrq mi;ksx esa vkus okys vU; fpfdRlh; midj.kksa dks tCr 
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fd;k & ,d etcwr izFke n`"V~;k izdj.k cukus gsrq Ik;kZIr lk{; & ;g xaHkhj ifj.kkeksa 
ls ;qDr ?kksj vijk/k gS & mPPk U;k;ky; us mfpr :Ik ls tekur vLohdkj dh & 
;kfpdk [kkfjtA ¼js[kk lsaxj fo- e-iz- jkT;½	  (SC)…378

Criminal Procedure Code, 1973 (2 of 1974), Section 451 – Maintainability 
– Held – Once final charge-sheet is filed by police and property is said to be 
involved in crime then only application u/S 451 Cr.P.C. is maintainable. 
[Aruni Sahgal Vs. State of M.P.]	  …114

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 451 & iks"k.kh;rk & vfHkfu/kkZfjr 
& ,d ckj iqfyl }kjk vafre vkjksi&i= izLrqr dj fn;k x;k rFkk laifRr dk vijk/k 
esa 'kkfey gksuk dgk tkrk gS rc dsoy na-iz-la- dh /kkjk 451 ds varxZr vkosnu iks"k.kh; 
gSA ¼v:.kh lgxy fo- e-iz- jkT;½	  …114

Criminal Procedure Code, 1973 (2 of 1974), Section 457 & 397(2) – 
Interlocutory Order – Held – Order rejecting application filed u/S 457 Cr.P.C. 
for interim custody of articles, is not a final order or intermediate order or 
order of moment but is an interlocutory order – Criminal revision not 
maintainable due to bar u/S 397(2) Cr.P.C. – Revision dismissed. [Aruni 
Sahgal Vs. State of M.P.]	  …114

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 457 o 397¼2½ & varoZrhZ vkns'k 
& vfHkfu/kkZfjr & oLrqvksa dh varfje vfHkj{kk gsrq na-iz-la- dh /kkjk 457 ds varxZr 
izLrqr vkosnu dks ukeatwj djus okyk vkns'k] ,d vafre vkns'k ;k e/;orhZ vkns'k ;k 
,d {k.k dk vkns'k ugha gS cfYd ,d varoZrhZ vkns'k gS & na-iz-la- dh /kkjk 397¼2½ ds 
varxZr otZu ds dkj.k nkf.Md iqujh{k.k iks"k.kh; ugha gS & iqujh{k.k [kkfjtA ¼v:.kh 
lgxy fo- e-iz- jkT;½	  …114

Criminal Procedure Code, 1973 (2 of 1974), Section 482 – Interference 
– Relevant parameters laid down by Apex Court enumerated. [Pradeep 
Kumar Shinde Vs. State of M.P.]	  …354

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 482 & gLr{ksi & loksZPp 
U;k;ky; }kjk izfrikfnr lqlaxr ekin.M izxf.krA ¼iznhi dqekj f'kans fo- e-iz- jkT;½	

…354

Criminal Procedure Code, 1973 (2 of 1974), Section 482 – Scope & 
Jurisdiction – Held – Court should not examine the facts, evidence and 
material on record to determine whether there is sufficient material, which 
may end in a conviction – U/S 482 Cr.P.C., Court cannot consider external 
materials given by accused to conclude that no offence was disclosed or there 
was possibility of acquittal. [Pradeep Kumar Shinde Vs. State of M.P.]	…354

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 482 & O;kfIr o vf/kdkfjrk & 
vfHkfu/kkZfjr & U;k;ky; dks vfHkys[k ij miyC/k rF;ksa] lk{; vkSj lkexzh dk ijh{k.k 



;g vo/kkfjr djus gsrq ugha djuk pkfg, fd D;k Ik;kZIr lkexzh gS] ftlls nks"kflf) gks 
ldrh gS & na-iz-la- dh /kkjk 482 ds varxZr] U;k;ky; ;g fu"df"kZr djus ds fy, fd 
dksbZ vijk/k izdV ugha gqvk Fkk vFkok nks"keqfDr dh laHkkouk Fkh] vfHk;qDr }kjk nh xbZ 
ckgjh lkexzh dks fopkj esa ugha ys ldrkA ¼iznhi dqekj f'kans fo- e-iz- jkT;½	 …354

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and Penal 
Code (45 of 1860), Section 420 & 120-B – Quashment of FIR – Grounds – Held 
– Truthfulness/falsehood of allegation and documents of prosecution is to be 
established by evidence before trial Court, it cannot be questioned by 
defence at this stage – From available records, it cannot be said that no 
offence has taken place or there is no ground to proceed with trial against 
applicants – Applications dismissed. [Pradeep Kumar Shinde Vs. State of 
M.P.]	  …354

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 482 ,oa n.M lafgrk ¼1860 dk 
45½] /kkjk 420 o 120&B & izFke lwpuk izfrosnu vfHk[kafMr fd;k tkuk & vk/kkj & 
vfHkfu/kkZfjr & vfHk;kstu ds vfHkdFku ,oa nLrkostksa dh lR;rk@>wB dks fopkj.k 
U;k;ky; ds le{k lk{; }kjk LFkkfir fd;k tkrk gS] bl izØe ij cpko i{k }kjk bl 
ij loky ugha mBk;k tk ldrk & miyC/k vfHkys[kksa ls] ;g ugha dgk tk ldrk fd 
dksbZ vijk/k dkfjr ugha gqvk gS vFkok vkosndx.k ds fo:) vkxs fopkj.k djus gsrq 
dksbZ vk/kkj ugha gS & vkosnu [kkfjtA ¼iznhi dqekj f'kans fo- e-iz- jkT;½	 …354

Designs Act (16 of 2000), Section 19 & 22(4) – Revocation of 
Registration – Held – There are two options available to seek revocation of 
registration, one of them is before the Controller, appeal against which would 
lie before High Court and second, in a suit for infringement in a proceeding 
before Civil Court on basis of registration certificate, where if, defendant 
seeks revocation of registration, in that eventuality, suit is to be transferred to 
High Court in terms of Section 22(4) of the Act – Both are independent 
provisions giving rise to different and distinct cause of action. [S.D. 
Containers Indore Vs. M/s. Mold Tek Packaging Ltd.]	 (SC)…163

fMtkbu vf/kfu;e ¼2000 dk 16½] /kkjk 19 o 22¼4½ & iath;u dk izfrlagj.k & 
vfHkfu/kkZfjr & iath;u dk izfrlagj.k pkgus ds fy, nks fodYi miyC/k gS] muesa ls 
,d] fu;a=d ds le{k] ftlds fo:) vihy] mPp U;k;ky; ds le{k gksxh vkSj nwljk] 
iath;u izek.ki= ds vk/kkj ij flfoy U;k;ky; ds le{k dk;Zokgh eas vfrya?ku gsrq 
okn esa] tgka ;fn izfroknh] iath;u dk izfrlagj.k pkgrk gS] ml fLFkfr esa] okn dks 
vf/kfu;e dh /kkjk 22¼4½ ds fuca/kuksa eas mPp U;k;ky; dks varfjr djuk gksxk & nksuksa 
Lora= mica/k gSa ftuls fHkUu ,oa lqfHkUu okn gsrqd mRiUu gksrs gSaA ¼,l-Mh- daVsulZ 
bankSj fo- es- eksYM Vsd isdsftax fy-½	  (SC)…163

Designs Act (16 of 2000), Section 19 & 22(4) and The Commercial 
Courts, Commercial Division, Commercial Appellate Division of High Courts 
Act, 2015 (4 of 2016), Sections 4, 7 & 21 – Jurisdiction – Held – Plea of 
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revocation of registration was raised in suit which is required to be 
transferred to High Court as per Section 22(4) of 2000 Act and since no part 
of cause of action has arisen within jurisdiction of Kolkata, suit is liable to be 
transferred to M.P. High Court, Indore Bench – Order of Commercial Court 
at District Level was in accordance with law – Order of High Court not 
sustainable and set aside – Matter remitted to M.P. High Court, Indore 
Bench – Appeal disposed. [S.D. Containers Indore Vs. M/s. Mold Tek 
Packaging Ltd.]	  (SC)…163

fMtkbu vf/kfu;e ¼2000 dk 16½] /kkjk 19 o 22¼4½ ,oa okf.kfT;d U;k;ky;] 
mPp U;k;ky; okf.kfT;d izHkkx vkSj okf.kfT;d vihy izHkkx vf/kfu;e] 2015 ¼2016 
dk 4½] /kkjk,¡ 4] 7 o 21 & vf/kdkfjrk & vfHkfu/kkZfjr & iath;u ds izfrlagj.k dk 
vfHkokd~ ml okn eas mBk;k x;k Fkk ftls] 2000 ds vf/kfu;e dh /kkjk 22¼4½ ds vuqlkj 
mPp U;k;ky; dks varfjr fd;k tkuk visf{kr gS vkSj pwafd dksydkrk dh vf/kdkfjrk 
ds Hkhrj] okn gsrqd dk dksbZ Hkkx mRiUu ugha gqvk gS] okn] e-iz- mPp U;k;ky;] bankSj 
[k.MihB dks varj.kh; gS & ftyk Lrj ij okf.kfT;d U;k;ky; dk vkns'k] fof/k ds 
vuqlj.k esa Fkk & mPp U;k;ky; dk vkns'k dk;e j[kus ;ksX; ugha ,oa vikLr & 
ekeyk] e-iz- mPp U;k;ky;] bankSj [k.MihB dks izfrizsf"kr & vihy fujkd`rA ¼,l-Mh- 
daVsulZ bankSj fo- es- eksYM Vsd isdsftax fy-½	  (SC)…163

Designs Act (16 of 2000), Section 22(4) – Transfer of Proceedings – 
Jurisdiction – Held – In terms of Section 22(4), defendant has a right to seek 
cancellation of design which necessarily mandates the Courts to transfer the 
suit – Transfer of suit is  a ministerial act if there is a prayer for cancellation 
of registration – If a suit is to be transferred to Commercial Division of High 
Court having ordinary original civil jurisdiction, then the Civil Suit in which 
there is plea to revoke the registered design has to be transferred to High 
Court where there is no ordinary original civil jurisdiction. [S.D. Containers 
Indore Vs. M/s. Mold Tek Packaging Ltd.]  (SC)…163

fMtkbu vf/kfu;e ¼2000 dk 16½] /kkjk  22¼4½ & dk;Zokfg;ksa dk varj.k & 
vf/kdkfjrk & vfHkfu/kkZfjr & /kkjk 22¼4½ ds fuca/kuksa esa] izfroknh dks fMtkbu dk 
fujLrhdj.k pkgus dk vf/kdkj gS] tks fd U;k;ky;ksa dks okn varfjr djus ds fy, 
vko';d :i ls vkKk djrh gS & okn dk varj.k ,d fyfidh; dk;Z gS ;fn iath;u ds 
jn~nj.k gsrq izkFkZuk dh xbZ gS & ;fn ,d okn dks] lk/kkj.k ewy flfoy vf/kdkfjrk ds 
mPp U;k;ky; ds okf.kfT;d izHkkx dks varfjr fd;k tkuk gS] rc og flfoy okn 
ftlesa iathd`r fMtkbu dks izfrlag`r djus ds fy, vfHkokd~ gS] mls mPp U;k;ky; dks 
varfjr fd;k tkuk gksxk tgka dksbZ lk/kkj.k ewy flfoy vf/kdkfjrk ugha gSA ¼,l-Mh- 
daVsulZ bankSj fo- es- eksYM Vsd isdsftax fy-½ 	 (SC)…163

Employee's Compensation Act (8 of 1923), Section 3 & 12 and Civil 
Procedure Code (5 of 1908), Order 1 Rule 10 – Necessary and Proper Party – 
Held – As per Section 12 where any person (principal) for purpose of his 



trade/business contracts with other person (contractor) for execution of 
work, which is part of trade/business of principal, he shall be liable to pay 
compensation to any employee employed in execution of that work as if that 
employee had been immediately employed by him – Deceased was employee 
of Respondent No. 7 and was engaged by Respondent No. 6 as a contractor to 
do its work – Being principal employer, Respondent No. 6 is necessary and 
proper party in claim case – Petition dismissed. [Bajaj Allianz General 
Insurance Co. Vs. Hafiza Bee]	  …100

deZpkjh izfrdj vf/kfu;e ¼1923 dk 8½] /kkjk 3 o 12 ,oa flfoy ÁfØ;k lafgrk 
¼1908 dk 5½] vkns'k 1 fu;e 10 & vko';d ,oa mfpr i{kdkj & vfHkfu/kkZfjr & /kkjk 
12 ds vuqlkj tgka dksbZ O;fDr ¼Lokeh½ vius dkjckj@O;kikj ds iz;kstu gsrq fdlh 
vU; O;fDr ¼Bsdsnkj½ ds lkFk dk;Z ds fu"iknu ds fy, lafonk djrk gS] rks og ml 
dk;Z ds fu"iknu esa fu;ksftr fdlh Hkh deZpkjh dks izfrdj dk Hkqxrku djus dk nk;h 
gksxk ekuks fd og deZpkjh mlds }kjk rqjar fu;ksftr fd;k x;k Fkk & e`rd] izR;FkhZ 
Ø- 7 dk deZpkjh Fkk rFkk izR;FkhZ Ø- 6 }kjk ,d Bsdsnkj ds :i esa viuk dk;Z djus gsrq 
yxk;k x;k Fkk & iz/kku fu;ksDrk gksus ds ukrs] izR;FkhZ Ø- 6 nkok izdj.k eas vko';d 
,oa mfpr i{kdkj gS & ;kfpdk [kkfjtA ¼ctkt vkfy;kat tujy ba';ksjsUl da- fo- 
gQhtk ch½	 	 …100

Evidence Act (1 of 1872), Sections 3, 32, 33, 43 & 53 – See – Land 
Revenue Code, M.P., 1959, Section 109 & 110 [Rajdeep Kapoor (Dr.) Vs. 
Mohd. Sarwar Khan]	  …482

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk,¡ 3] 32] 33] 43 o 53 & ns[ksa & Hkw jktLo 
lafgrk] e-Á-] 1959] /kkjk 109 o 110 ¼jktnhi diwj ¼MkW-½ fo- eksgEen ljoj [kku½	

…482

Evidence Act (1 of 1872), Section 58 – Admitted Document – Held – 
Admitted document is not required to be proved as per Section 58 of the Act. 
[Rajdeep Kapoor (Dr.) Vs. Mohd. Sarwar Khan]	 …482

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 58 & Lohd`r nLrkost & vfHkfu/kkZfjr & 
vf/kfu;e dh /kkjk 58 ds vuqlkj Lohd`r nLrkost dks lkfcr fd;k tkuk visf{kr ugha 
gSA ¼jktnhi diwj ¼MkW-½ fo- eksgEen ljoj [kku½  …482

Evidence Act (1 of 1872), Section 113-A and Penal Code (45 of 1860), 
Sections 107, 306 & 498-A – Presumption of Abetment – Intensity & Extent of 
Cruelty – Assessment – Held – Where a slap or humiliation may constitute 
cruelty for purpose of Section 498-A IPC, the same would be grossly 
inadequate to hold husband guilty u/S 306 IPC – A hypersensitive individual 
may have a low breaking point and may commit suicide on account of even 
trivial matters. [Shivcharan Vs. State of M.P.]	 …317
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lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 113&A ,oa n.M lafgrk ¼1860 dk 45½] 
/kkjk,¡ 107] 306 o 498&A & nq"izsj.k dh mi/kkj.kk & Øwjrk dh lhek o mxzrk & 
fu/kkZj.k & vfHkfu/kkZfjr & tgka ,d FkIiM+ ;k vieku] /kkjk 498&A Hkk-na-la- ds 
iz;kstu gsrq Øwjrk xfBr dj ldrs gSa] ogha] /kkjk 306 Hkk-na-la- ds varxZr ifr dks nks"kh  
Bgjkus ds fy, og vR;f/kd :i ls vi;kZIr gksxk & ,d vfr&laosnu'khy O;fDr esa 
ruko lgus dh de {kerk gks ldrh gS vkSj og rqPN ekeyksa ds dkj.k Hkh vkRegR;k dj 
ldrk gSA ¼f'kopj.k fo- e-iz- jkT;½	  …317

Evidence Act (1 of 1872), Section 114-A (amended) – See – Penal Code, 
1860, Section 376(2) (amended) & 376-D [Ratanlal Vs. State of M.P.]	

(DB)…527

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 114&A ¼la'kksf/kr½ & ns[ksa & n.M lafgrk] 
1860] /kkjk 376¼2½¼la'kksf/kr½ o 376&D ¼jruyky fo- e-iz- jkT;½	 (DB)…527

Evidence Act (1 of 1872), Section 137 – See – Land Revenue Code, M.P., 
1959, Section 109 & 110 [Rajdeep Kapoor (Dr.) Vs. Mohd. Sarwar Khan]	

…482

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 137 & ns[ksa & Hkw jktLo lafgrk] e-Á-] 
1959] /kkjk 109 o 110 ¼jktnhi diwj ¼MkW-½ fo- eksgEen ljoj [kku½	 …482

Industrial Disputes Act (14 of 1947), Section 25-F & 25-G – Reinstatement 
& Compensation – Held – Apex Court concluded that if termination found to be 
in contravention of Section 25-F & 25-G, reinstatement is not the rule, but an 
exception and ordinarily, grant of compensation would meet ends of justice – 
Appellant, a daily wager, since worked with respondents from 1989 to 1997, 
compensation awarded enhanced from Rs. 2 lacs to 3 lacs – Appeal partly 
allowed. [Dileep Kumar Sharma Vs. The Assistant General Manager, UCO 
Bank, Bhopal]	  (DB)…*4

vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] /kkjk 25&F o 25&G & cgkyh o 
izfrdj & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd ;fn lsok lekfIr dks 
/kkjk 25&F o 25&G ds mYya?ku esa gksuk ik;k tkrk gS] rc cgkyh ,d fu;e ugha cfYd 
,d viokn gS vkSj lk/kkj.kr%] izfrdj dk iznku] U;k; ds mn~ns'; dks iwjk djsxk & 
vihykFkhZ] ,d nSfud osru dehZ] pawfd izfroknhx.k ds lkFk 1989 ls 1997 rd dke 
fd;k gS] iznku fd;s x;s izfrdj dks :- 2 yk[k ls c<+kdj 3 yk[k fd;k x;k & vihy 
va'kr% eatwjA ¼fnyhi dqekj 'kekZ fo- n vflLVsUV tujy esustj] ;wdks cSad] Hkksiky½	

(DB)…*4

Industrial Disputes Act (14 of 1947), Section 25-F & 25-G – 
Reinstatement – Held – Apex Court concluded that order of reinstatement in 
normal course of termination, is not proper and reinstatement in every case 
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cannot be ordered mechanically but in cases where workmen providing 
service of regular/permanent nature is terminated illegally, malafidely or by 
way of victimization, unfair labour practice etc. [Dileep Kumar Sharma Vs. 
The Assistant General Manager, UCO Bank, Bhopal]	 (DB)…*4

vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] /kkjk 25&F o 25&G & cgkyh & 
vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd lsok lekfIr ds lkekU; Øe esa] 
cgkyh dk vkns'k mfpr ugha gS vkSj izR;sd izdj.k esa cgkyh] ;kaf=d <ax ls vknsf'kr 
ugha dh tk ldrh fdarq mu izdj.kksa esa dh tk ldrh gS tgka fu;fer@LFkk;h Lo:i 
dh lsok iznku djus okys deZdkj dh voS/k :i ls] vln~HkkoiwoZd vFkok ihfM+r djus] 
vuqfpr Je i)fr bR;kfn }kjk lsok lekIr dh xbZ gSA ¼fnyhi dqekj 'kekZ fo- n 
vflLVsUV tujy esustj] ;wdks cSad] Hkksiky½	  (DB)…*4

Interpretation of Statute – Text & Context – Held – Interpretation of 
statute depends on the text and the context – Textual interpretation must 
match the contextual – It must be ascertained as to why the statute was 
enacted – Statute should be read as whole in its context and scheme to 
discover what each section, each clause, each phrase and each word is meant 
for. [Sasan Power Ltd., Singrauli Vs. M.P. Micro & Small Enterprise 
Facilitation Council]	  …427

dkuwu dk fuoZpu & ikB~; Hkkx o lanHkZ & vfHkfu/kkZfjr & dkuwu dk fuoZpu] 
ikB~; Hkkx ,oa lanHkZ ij vkfJr gksrk gS & ikB~;ijd fuoZpu dk lanfHkZd ds lkFk esy 
gksuk pkfg, & ;g lqfuf'pr fd;k tkuk pkfg, fd dkuwu dks D;ksa vf/kfu;fer fd;k 
x;k Fkk & ;g [kkstus ds fy, fd izR;sd Hkkx] izR;sd [kaM] izR;sd okD;ka'k ,oa izR;sd 
'kCn fdlds fy, vFkkZafor gS] dkuwu dks mlds lanHkZ ,oa jpuk esa iw.kZ :i ls i<+k tkuk 
pkfg,A ¼lklu ikWoj fy-] flaxjkSyh fo- ,e-ih- ekbØks ,.M Leky baVjizkbt 
QsflfyVs'ku dkmafly½	  …427

Land Revenue Code, M.P. (20 of 1959), Sections 44(2)(b), 44(3)(b) (as 
amended on 25.09.2018) & 50 – Second Appeal – Held – Remedy of second 
appeal which was otherwise available to petitioner under unamended MPLR 
Code prior to 25.09.2018, is not available thereafter, for reason that remedy 
of second appeal by its very nature is not available to litigant as vested right 
since institution of lis in court of first instance – Unamended Section 44(2)(b) 
and amended Section 44(3)(b), shows that scope of interference in second 
appeal was restricted and not as wide/open as in first appeal – Remedy of 
revision available to petitioner u/S 50 of Code – Petition disposed. 
[Khyaliram Vs. State of M.P.]	  …492

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk,¡ 44¼2½¼b½] 44¼3½¼b½ ¼tSlk 
la'kksf/kr 25-09-2018½ o 50 & f}rh; vihy & vfHkfu/kkZfjr & f}rh; vihy dk mipkj] 
tks fd ;kph dks vla'kksf/kr e-iz- Hkw- jktLo lafgrk ds varxZr 25-09-2018 ds iwoZ 
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vU;Fkk miyC/k Fkk] rRi'pkr~ bl dkj.k miyC/k ugha gS D;ksafd izFke ckj ds U;k;ky; 
esa eqdnek lafLFkr fd;s tkus ds mijkar] eqdnesckt dks f}rh; vihy dk mipkj] 
mlds Lo:i esa gh] fufgr vf/kdkj ds :i esa miyC/k ugha gS & vla'kksf/kr /kkjk 
44¼2½¼b½ o la'kksf/kr /kkjk 44¼3½¼b½ n'kkZrh gS fd f}rh; vihy esa gLr{ksi dh O;kfIr 
fucZaf/kr Fkh rFkk izFke vihy tSlh O;kid@[kqyh ugha Fkh & ;kph dks lafgrk dh /kkjk 
50 ds varxZr iqujh{k.k dk mipkj miyC/k gS & ;kfpdk fujkd`rA ¼[;kyhjke fo- e-iz- 
jkT;½	  …492

Land Revenue Code, M.P. (20 of 1959), Section 44(2)(b) & 44(3)(b) (as 
amended on 25.09.2018) and Civil Procedure Code (5 of 1908), Section 100 – 
Second Appeal – Scope of Interference – Held – Remedy of second appeal u/S 
100 CPC is more restrictive than in a second appeal u/S 44 of Code – Second 
appeal under Code can be entertained when grounds of, order assailed being 
contrary to or having ignored material issue of law/usage or existence of 
substantial error/defect of procedure are made out whereas second appeal 
u/S 100 CPC is entertainable only on existence of substantial question of law 
which substantially affects rights of parties and not finally settled by any 
Court and is fairly arguable and is not covered by any earlier decision. 
[Khyaliram Vs. State of M.P.]	  …492

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 44¼2½¼b½ o 44¼3½¼b½ ¼tSlk 
la'kksf/kr 25-09-2018½ ,oa flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 100 & f}rh; 
vihy & gLr{ksi dh O;kfIr & vfHkfu/kkZfjr & /kkjk 100 fl-iz-la- ds varxZr f}rh; 
vihy dk mipkj] lafgrk dh /kkjk 44 ds varxZr f}rh; vihy ls vf/kd fucZa/kkRed gS 
& lafgrk ds varxZr f}rh; vihy xzg.k dh tk ldrh gS tc vk{ksfir vkns'k] 
fof/k@izFkk ds fo:) gksus ;k rkfRod eqn~ns dh vuns[kh gksus ;k izfØ;k dh lkjoku 
xyrh@=qfV dk vfLrRo gksus ds vk/kkj curs gSa] tcfd /kkjk 100 fl-iz-la- ds varxZr 
f}rh; vihy dsoy ,sls fof/k ds lkjoku iz'u ds fo|eku gksus ij xzg.k djus ;ksX; gS 
ftlls i{kdkjksa ds vf/kdkj lkjoku :i ls izHkkfor gksrs gSa ,oa fdlh U;k;ky; }kjk 
vafre :i ls fuiVk;s ugha x;s gSa vkSj mfpr :i ls rkfdZd gSa rFkk fdlh iwoZrj 
fofu'p; }kjk vkPNkfnr ugha gSA ¼[;kyhjke fo- e-iz- jkT;½	 …492

Land Revenue Code, M.P. (20 of 1959), Section 109 & 110 – Mutation 
Proceedings – Principle of Estoppel – Held – Principle of estoppel is 
applicable in Revenue Courts – Principle of estoppel is a principle of equity – 
Once a fact is admitted by a party before Court then in subsequent 
proceedings he cannot be allowed to deny the said fact by leading evidence. 
[Rajdeep Kapoor (Dr.) Vs. Mohd. Sarwar Khan]	 …482

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 109 o 110 & ukekarj.k dk;Zokfg;ka 
& foca/k dk fl)kar & vfHkfu/kkZfjr & foca/k dk fl)kar jktLo U;k;ky;ksa esa ykxw gksrk 
gS & foca/k dk fl)kar lkE;k dk ,d fl)kar gS & U;k;ky; ds le{k i{kdkj }kjk ,d 
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ckj dksbZ rF; Lohdkj dj fy;k tkrk gS rks i'pkr~orhZ dk;Zokfg;ksa esa mls lk{; izLrqr 
dj dfFkr rF; dks vLohdkj djus dh eatwjh ugha nh tk ldrhA ¼jktnhi diwj ¼MkW-½ 
fo- eksgEen ljoj [kku½	  …482

Land Revenue Code, M.P. (20 of 1959), Section 109 & 110 – Mutation – 
Reporting of Acquisition – Delay – Held – Reporting of acquisition of legal 
right and interest within 6 months is obligatory and not mandatory – Section 
109 & 110 of Code does not bar mutation if reporting is done beyond 6 
months – In matter of undisputed cases, mutation cannot be refused  only on 
ground of delay – Additional Commissioner rightly allowed mutation 
application – Liberty granted to petitioner to establish title before Civil 
Court  – Petition dismissed. [Rajdeep Kapoor (Dr.) Vs. Mohd. Sarwar Khan]	

…482

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 109 o 110 & ukekarj.k & vtZu dh 
fjiksVZ nsuk & foyac & vfHkfu/kkZfjr & Ng ekg ds Hkhrj fof/kd vf/kdkj vkSj fgr ds 
vtZu dh fjiksVZ djuk ck/;dj gS rFkk u fd vkKkid & lafgrk dh /kkjk 109 o 110 
ukekarj.k dk otZu ugha djrh gSa ;fn Ng ekg ds ijs fjiksVZ dh tkrh gS & vfookfnr 
izdj.kksa ds ekeys esa] dsoy foyac ds vk/kkj ij ukekarj.k dks vLohdkj ugha fd;k tk 
ldrk & vfrfjDr vk;qDr us ukekarj.k vkosnu dks mfpr :i ls eatwj fd;k & ;kph 
dks flfoy U;k;ky; ds le{k gd LFkkfir djus dh Lora=rk iznku dh xbZ & ;kfpdk 
[kkfjtA ¼jktnhi diwj ¼MkW-½ fo- eksgEen ljoj [kku½	 …482

Land Revenue Code, M.P. (20 of 1959), Section 109 & 110 and Evidence 
Act (1 of 1872), Sections 3, 32, 33, 43 & 53 – Applicability – Held – Evidence Act 
is not applicable to proceedings under the Code of 1959. [Rajdeep Kapoor 
(Dr.) Vs. Mohd. Sarwar Khan]	  …482

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 109 o 110 ,oa lk{; vf/kfu;e 
¼1872 dk 1½] /kkjk,¡ 3] 32] 33] 43 o 53 & iz;ksT;rk & vfHkfu/kkZfjr & lk{; vf/kfu;e] 
1959 dh lafgrk ds varxZr dk;Zokfg;ksa ij ykxw ugha gksrk gSA ¼jktnhi diwj ¼MkW-½ fo- 
eksgEen ljoj [kku½	 	 …482

Land Revenue Code, M.P. (20 of 1959), Section 109 & 110 and Evidence 
Act (1 of 1872), Section 137 – Mutation Proceedings – Examination/Cross 
Examination of Witness – Held – Mutation proceedings before revenue 
Courts are to be decided as per evidence adduced by parties before it – 
Evidence means documents and affidavits/statements submitted by parties 
in support of their case – Neither witness is to be examined on oath nor to be 
cross-examined. [Rajdeep Kapoor (Dr.) Vs. Mohd. Sarwar Khan]	 …482

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 109 o 110 ,oa lk{; vf/kfu;e 
¼1872 dk 1½] /kkjk 137 & ukekarj.k dk;Zokfg;ka & lk{kh dk ijh{k.k@izfr&ijh{k.k & 
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vfHkfu/kkZfjr & jktLo U;k;ky;ksa ds le{k ukekarj.k dk;Zokfg;ksa dk fofu'p; mlds 
le{k i{kdkjksa }kjk fn;s x;s lk{; ds vuqlkj fd;k tkuk gS & lk{; dk vFkZ i{kdkjksa 
}kjk muds izdj.k ds leFkZu esa izLrqr fd;s x;s nLrkostksa rFkk 'kiFk&i=ksa@dFkuksa ls 
gS & u rks lk{kh dk 'kiFk ij ijh{k.k fd;k tkuk gS u gh izfr ijh{k.k fd;k tkuk gSA 
¼jktnhi diwj ¼MkW-½ fo- eksgEen ljoj [kku½	  …482

Land Revenue Code, M.P. (20 of 1959), Section 165(7)(b) and Transfer 
of Property Act (4 of 1882), Section 111(g)(2) – Unlawful Transfer of Land – 
Forfeiture – Held – Conscious transfer of land by father of petitioner setting 
up title in third person (R-5) in violation of Section 165(7)(b) of Code – 
Petitioner himself was also a party (witness for agreement to sell), thus 
cancellation of mutation entry in name of R-5 shall not enure benefit to 
petitioner – It renders the lease liable for determination by forfeiture u/S 
111(g)(2) of 1882 Act – State directed to issue notice to petitioner for 
termination of lease and also to initiate proceedings against R-5 for 
restoration of possession – Petition partly allowed. [Dharmendra Jatav Vs. 
State of M.P.]	  …445

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 165¼7½¼b½ ,oa lEifÙk vUrj.k 
vf/kfu;e ¼1882 dk 4½] /kkjk 111¼g½¼2½ & fof/kfo:) Hkwfe dk varj.k & leigj.k & 
vfHkfu/kkZfjr & lafgrk dh /kkjk 165¼7½¼b½ ds mYya?ku esa ;kph ds firk }kjk r`rh; 
O;fDr ¼izR;FkhZ&5½ esa gd LFkkfir djrs gq, Hkwfe dk HkkuiwoZd varj.k & ;kph Lo;a Hkh 
,d i{kdkj ¼foØ; ds djkj dk lk{kh½ Fkk] vr% izR;FkhZ&5 ds uke ij ukekarj.k izfof"V 
dk jn~ndj.k] ;kph ds Qk;ns ds fy, izo`Rr ugha gksxk & ;g] iV~Vs dks 1882 ds 
vf/kfu;e dh /kkjk 111¼g½¼2½ ds varxZr leigj.k }kjk i;Zolku ;ksX; cukrk gS & 
jkT; dks iV~Vk lekfIr gsrq ;kph dks uksfVl tkjh djus ds fy, rFkk dCts ds izR;korZu 
gsrq izR;FkhZ&5 ds fo:) dk;Zokfg;ka vkjaHk djus ds fy, Hkh funsf'kr fd;k x;k & 
;kfpdk va'kr% eatwjA ¼/keZsUnz tkVo fo- e-iz- jkT;½	 …445

Land Revenue Code, M.P. (20 of 1959), Section 165(7)(b) & 158(3) – 
Transfer of Land – Permission – Applicability – Held – Bar or prohibition u/S 
165(7)(b) of Code is with reference to date of transfer and not the date of 
grant of patta – Offending sale deed dated 01.03.1994 without prior 
permission of Collector was void ab initio – Impugned order set aside. 
[Dharmendra Jatav Vs. State of M.P.]	  …445

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 165¼7½¼b½ o 158¼3½ & Hkwfe dk 
varj.k & vuqKk & iz;ksT;rk & vfHkfu/kkZfjr & lafgrk dh /kkjk 165¼7½¼b½ ds varxZr 
otZu ;k izfr"ks/k] varj.k dh frfFk ds lanHkZ esa gS vkSj u fd iV~Vk iznku djus dh frfFk 
ds & vk{ksfir foØ; foys[k fnukad 01-03-1994] dysDVj dh iwokZuqefr ds fcuk] vkjaHk 
ls 'kwU; Fkk & vk{ksfir vkns'k vikLrA ¼/keZsUnz tkVo fo- e-iz- jkT;½	 …445
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Land Revenue Code, M.P. (20 of 1959), Section 165(7)(b) & 257(1)(f) – 
Cancellation/Omission of Mutation Entry – Jurisdiction – Held – SDO upon 
acquisition of knowledge of void transaction (sale deed), exercising power 
u/S 257(1)(f) has rightly cancelled/omitted the mutation entry with due 
notice to R-5 – Records of rights can always be corrected if prohibited in law 
or polluted by a void act in eyes of law. [Dharmendra Jatav Vs. State of M.P.]	

…445

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 165¼7½¼b½ o 257¼1½¼f½ &  
ukekarj.k izfof"V dk jn~ndj.k@yksi & vf/kdkfjrk & vfHkfu/kkZfjr & ,l-Mh-vks- us 
'kwU; laO;ogkj ¼foØ; foys[k½ ds Kku vtZu ij] /kkjk 257¼1½¼f½ ds varxZr 'kfDr dk 
iz;ksx djrs gq,] izR;FkhZ&5 dks lE;d~ uksfVl ds lkFk ukekarj.k izfof"V dk mfpr :i 
ls jn~ndj.k@yksi fd;k gS & vf/kdkjksa ds vfHkys[k dks lnSo lq/kkjk tk ldrk gS ;fn 
og fof/k esa izfrf"k) gS vFkok fof/k dh n`f"V esa fdlh 'kwU; d`R; }kjk iznwf"kr gSA ¼/keZsUnz 
tkVo fo- e-iz- jkT;½	  …445

Land Revenue Code, M.P. (20 of 1959), Section 165(7)(b) & 257(1)(f) – 
Cancellation/Omission of Mutation Entry – Jurisdiction of Revenue 
Authority/Civil Court – Held – Since, ownership of land covered under the 
Code vests in State Government, Revenue authorities have exclusive 
jurisdiction in respect of matters enlisted in Section 257 of Code and 
jurisdiction of Civil Court is ousted in that behalf – Cancellation of entry in 
revenue records on complaint or otherwise in relation to unlawful transfer of 
land is rightly done by SDO u/S 257(1)(f) of Code. [Dharmendra Jatav Vs. 
State of M.P.]	  …445

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 165¼7½¼b½ o 257¼1½¼f½ &  
ukekarj.k izfof"V dk jn~ndj.k@yksi & jktLo izkf/kdkjh@flfoy U;k;ky; dh 
vf/kdkfjrk & vfHkfu/kkZfjr & pwafd lafgrk ds varxZr vkPNkfnr Hkwfe dk LokfeRo] jkT; 
ljdkj esa fufgr gS] lafgrk dh /kkjk 257 esa lwphc) ekeyksa ds laca/k esa jktLo 
izkf/kdkfj;ksa dks vuU; vf/kdkfjrk gS rFkk bl laca/k esa flfoy U;k;ky; dh 
vf/kdkfjrk ls ckgj gS & Hkwfe ds fof/kfo:) varj.k ds laca/k esa] f'kdk;r ij ;k 
vU;Fkk] jktLo vfHkys[kksa esa izfof"V dk jn~ndj.k] ,l-Mh-vks- }kjk lafgrk dh /kkjk 
257¼1½¼f½ ds varxZr mfpr :i ls fd;k x;k gSA ¼/keZsUnz tkVo fo- e-iz- jkT;½	 …445

Land Revenue Code, M.P. (20 of 1959), Section 165(7)(b) & 257(1)(f) – 
Limitation – Held – Sale deed dated 01.03.1994 since held to be void for which 
no declaration is required from a Court of Law, the question of limitation 
pales into insignificance. [Dharmendra Jatav Vs. State of M.P.]	 …445

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 165¼7½¼b½ o 257¼1½¼f½ & ifjlhek 
& vfHkfu/kkZfjr & foØ; foys[k fnukafdr 01-03-1994] pawafd 'kwU; Bgjk;k x;k gS] 
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ftlds fy, fdlh U;k;ky; ls dksbZ ?kks"k.kk visf{kr ugha gS] ifjlhek dk iz'u egRoghu 
gks tkrk gSA ¼/keZsUnz tkVo fo- e-iz- jkT;½	  …445

Limitation Act (36 of 1963), Section 5 – Condonation of Delay – Held – 
Supreme Court of India cannot be a place for government to walk in when 
they choose, ignoring the prescribed limitation period – Appeals/petitions 
have to be filed as per the Statutes prescribed. [State of M.P. Vs. Bherulal]	

 (SC)…1

ifjlhek vf/kfu;e ¼1963 dk 36½] /kkjk 5 & foyac ds fy, ekQh & 
vfHkfu/kkZfjr & mPpre U;k;ky;] ljdkjksa ds fy, ,d ,slk LFkku ugha gks ldrk tgka 
os fofgr ifjlhek vof/k dh vuns[kh dj tc pkgs vk tk;s & vihykas@;kfpdkvksa dks 
fofgr dkuwuksa ds vuqlkj izLrqr djuk gksrk gSA ¼e-iz- jkT; fo- Hks:yky½	 (SC)…1

Limitation Act (36 of 1963), Section 5 – Condonation of Delay – Held – 
There is a delay of 663 days – Looking to the inordinate delay and casual 
manner in which application has been worded, Government or State 
authorities must pay for wastage of judicial time which has its own value – 
SLP dismissed with cost of Rs. 25,000 to be recovered from responsible 
officers. [State of M.P. Vs. Bherulal]	  (SC)…1

ifjlhek vf/kfu;e ¼1963 dk 36½] /kkjk 5 & foyac ds fy, ekQh & 
vfHkfu/kkZfjr& 663 fnuksa dk foyac gS & vR;f/kd foyac vkSj vkosnu ds 'kCnksa ds 
ykijokg <ax dks ns[krs gq,] ljdkj ;k jkT; izkf/kdkjhx.k dks U;kf;d le; ftldk 
Lo;a dk viuk ewY; gS] dh cckZnh ds fy, dher pqdkuh pkfg, & :- 25]000@& O;;] 
ftls mRrjnk;h vf/kdkfj;ksa ls olwyk tk,xk] ds lkFk fo'ks"k vuqefr ;kfpdk [kkfjtA 
¼e-iz- jkT; fo- Hks:yky½	  (SC)…1

Limitation Act (36 of 1963), Section 7 – See – Constitution – Article 226 
[Surendra Kumar Jain Vs. State of M.P.]	  …230

ifjlhek vf/kfu;e ¼1963 dk 36½] /kkjk 7 & ns[ksa & lafo/kku & vuqPNsn 226 
¼lqjsUnz dqekj tSu fo- e-iz- jkT;½	  …230

LPG Distributorship – Eligibility – Held – Graduation certificate 
issued by Indian Army cannot be confined to recruitment of Ex-Army man to 
Class-C post only, but it applies for allotment of LPG Distributorship also – 
Directorate General Resettlement also certified petitioner to be eligible for 
allotment of LPG Distributorship – Respondents directed to reconsider 
educational qualification afresh in light of notification of Ministry of HRD – 
Petition disposed. [Rakesh Singh Bhadoriya Vs. Union of India]	 …222

,y ih th forj.kdrkZ & ik=rk & vfHkfu/kkZfjr & Hkkjrh; lsuk }kjk tkjh 
Lukrd izek.ki= dks dsoy HkwriwoZ lsukuh dh Js.kh&C ds in ij HkrhZ gsrq lhfer ugha 
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fd;k tk ldrk cfYd og ,y ih th forj.kdrkZ  ds vkcaVu ds fy, Hkh ykxw gksrk gS & 
iquO;ZoLFkkiu egkfuns'kky; us Hkh ;kph dks ,y ih th forj.kdrkZ ds vkcaVu gsrq ik= 
izekf.kr fd;k & izR;FkhZx.k dks ekuo lalk/ku fodkl ea=ky; dh vf/klwpuk ds 
vkyksd esa 'kS{kf.kd vgZrk dk u;s fljs ls iqu% fopkj djus ds fy, funsf'kr fd;k x;k 
& ;kfpdk fujkd`rA ¼jkds'k flag HknkSfj;k fo- ;wfu;u vkWQ bafM;k½	 …222

LPG Distributorship – Guidelines, 2011 – Clause 7.1.ii – Graduation 
Certificate – Held – As per clause 7.1.ii, any candidate who possesses 
equivalent qualification to qualifications mentioned therein, recognized by 
Ministry of HRD, as on date of application, he shall also be entitled for 
allotment of LPG Distributorship – Special category for grant of 
distributorship created for Ex-Army-man/Defence Personnel which 
certainly include an Army-man holding the lowest post upto the highest post. 
[Rakesh Singh Bhadoriya Vs. Union of India]	 …222

,y ih th forj.kdrkZ & funsZf'kdk] 2011 & [kaM 7-1-ii & Lukrd izek.ki= & 
vfHkfu/kkZfjr & [kaM 7-1-ii ds vuqlkj] dksbZ mEehnokj tks vkosnu dh frfFk dks mlesa 
mfYyf[kr vgZrkvksa ds lerqY;] ekuo lalk/ku fodkl ea=ky; }kjk ekU;rkizkIr vgZrk 
/kkjd gS] og ,y ih th forj.kdrkZ ds vkcaVu gsrq Hkh gdnkj gksxk & forj.kdrkZ ds 
iznku gsrq HkwriwoZ lsukuh@j{kkdehZ ds fy, fo'ks"k Js.kh l`ftr dh xbZ gS] ftlesa 
fuf'pr :i ls] lcls fupys in ls ysdj mPpre in /kkj.k djus okyk lsukuh] 
lekfo"V gSA ¼jkds'k flag HknkSfj;k fo- ;wfu;u vkWQ bafM;k½	 …222

Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 17 – 
See – Constitution – Article 226 [Alok Kumar Choubey Vs. State of M.P.]	

(DB)…88

ek/;LFke~ vf/kdj.k vf/kfu;e] e-Á- ¼1983 dk 29½] /kkjk 17 & ns[ksa & lafo/kku 
& vuqPNsn 226 ¼vyksd dqekj pkScs fo- e-iz- jkT;½	 (DB)…88

Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 19 – 
Breach of Terms & Conditions – Held – Petitioner has not submitted the bank 
guarantee within stipulated period without any justified reason – Petitioner 
has not taken initiative for joint survey in stipulated time, thus failed to fulfill 
requirement of clause 11 of LOA, despite scheduled bill payments done by 
respondents – Petitioner was responsible for delay in completion of work – 
Revision dismissed. [Narmada Transmission Pvt. Ltd. (M/s) Vs. M.P. 
Madhya Kshetra Vidyut Vitaran Co. Ltd.]	 (DB)…*2

ek/;LFke~ vf/kdj.k vf/kfu;e] e-Á- ¼1983 dk 29½] /kkjk 19 & fuca/kuksa o 'krksZa 
dk Hkax & vfHkfu/kkZfjr & ;kph us fcuk fdlh U;k;kuqer dkj.k ds fu;r vof/k ds 
Hkhrj cSad xkajVh izLrqr ugha dh gS & ;kph us fu;r le; esa la;qDr losZ{k.k gsrq igy 
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ugha dh] bl izdkj izR;FkhZx.k }kjk fu/kkZfjr fcy Hkqxrku ds ckotwn og ,y-vks-,- ds 
[kaM 11 dh vis{kkvksa dh iwfrZ djus esa foQy jgk & ;kph dk;Z ds lekiu esa gq, foyac 
gsrq mRrjnk;h Fkk & iqujh{k.k [kkfjtA ¼ueZnk Vªkalfe'ku izk- fy- ¼es-½ fo- ,e-ih- e/; 
{ks= fo|qr forj.k da- fy-½	 	 (DB)…*2

Maxim “Nullus commodum capere potest de injuria sua propria” – 
Held – No man can take advantage of his own wrong – Petitioner not entitled 
to secure assistance of Court of Law for enjoying the fruit of his own wrong. 
[Dharmendra Jatav Vs. State of M.P.]	  …445

lw= **dksbZ O;fDr mlds Lo;a ds nks"k dk ykHk ugha ys ldrk** & vfHkfu/kkZfjr 
& dksbZ O;fDr mlds Lo;a ds nks"k dk ykHk ugha ys ldrk & ;kph] mlds Lo;a ds nks"k ds 
Qy dk miHkksx djus gsrq U;k;ky; dh lgk;rk lqfuf'pr djus ds fy, gdnkj ughaA 
¼/keZsUnz tkVo fo- e-iz- jkT;½	  …445

Micro, Small and Medium Enterprises Development Act (27 of 2006), 
Sections 8, 17 & 18 and Constitution – Article 226/227 – Reference to Council – 
Held – Act of 2006 provides a forum of making reference u/S 18 to “any 
party” in relation to any amount due – Act does not preclude an enterprise 
from redressal forum merely because it has not filed memorandum u/S 8 of 
the Act – Section 17 and sub-Sections of Section 18 must be read 
harmoniously and must be given wide construction taking into account the 
aim and object of Act – Council has taken a plausible view and has not 
committed any patent lack of inherent jurisdiction – No interference 
warranted under Article 226/227 of Constitution – Petition dismissed. [Sasan 
Power Ltd., Singrauli Vs. M.P. Micro & Small Enterprise Facilitation 
Council]	  …427

lw{e] y?kq vkSj e/;e m|e fodkl vf/kfu;e ¼2006 dk 27½] /kkjk,¡ 8] 17 o 18 
,oa lafo/kku & vuqPNsn 226@227 & ifj"kn dks funsZ'k & vfHkfu/kkZfjr & 2006 dk 
vf/kfu;e] fdlh ns; jkf'k ds laca/k esa **fdlh i{kdkj** ds fy, /kkjk 18 ds varxZr 
funsZ'k djus dk ,d Qksje micaf/kr djrk gS & vf/kfu;e] m|e dks izfrrks"k.k Qksje ls 
ek= blfy, izokfjr ugha djrk fd mlus vf/kfu;e dh /kkjk 8 ds varxZr Kkiu izLrqr 
ugha fd;k gS & /kkjk 17 ,oa /kkjk 18 dh mi&/kkjkvksa dks leUo;iw.kZ <ax ls i<+k tkuk 
pkfg, vkSj vf/kfu;e ds y{; ,oa mn~ns'; dks fopkj esa ysrs gq, O;kid vFkkZUo;u fn;k 
tkuk pkfg, & ifj"kn us rdZlaxr n`f"Vdks.k fy;k gS vkSj varfuZfgr vf/kdkfjrk dk 
dksbZ izR;{k vHkko dkfjr ugha fd;k gS & lafo/kku ds vuqPNsn 226@227 ds varxZr 
fdlh gLr{ksi dh vko';drk ugha & ;kfpdk [kkfjtA ¼lklu ikWoj fy-] flaxjkSyh fo- 
,e-ih- ekbØks ,.M Leky baVjizkbt QsflfyVs'ku dkmafly½	 …427

Micro, Small and Medium Enterprises Development Act (27 of 2006),  
Section 18 – Object – Held – Section 18 is a remedial provision – Words of a 
remedial statute must be construed “to give the most complete remedy which 
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the phraseology permits” so as “to secure that the relief contemplated by 
Statute  shall not be denied to the class intended to be relieved. [Sasan Power 
Ltd., Singrauli Vs. M.P. Micro & Small Enterprise Facilitation Council]	

…427

lw{e] y?kq vkSj e/;e m|e fodkl vf/kfu;e ¼2006 dk 27½] /kkjk 18 & 
mn~ns'; & vfHkfu/kkZfjr & /kkjk 18 ,d mipkjkRed mica/k gS & mipkjkRed dkuwu ds 
'kCnksa dk vFkkZUo;u **lokZf/kd iw.kZ mipkj] ftls inkoyh vuqefr ns] fn;s tkus ds 
fy,** fudkyk tkuk pkfg,] ftlls fd **;g lqfuf'pr fd;k tk lds fd dkuwu }kjk 
vuq/;kr vuqrks"k ls ml Js.kh dks] ftlds fy, vuqrks"k vk'kf;r gS] oafpr ugha fd;k 
tk,**A ¼lklu ikWoj fy-] flaxjkSyh fo- ,e-ih- ekbØks ,.M Leky baVjizkbt 
QsflfyVs'ku dkmafly½	  …427

Micro, Small and Medium Enterprises Development Act (27 of 2006), 
Section 18(3) – Conciliator & Arbitrator – Held – Mr. M was the conciliator in 
instant case – It will be open for Council to proceed with Arbitration 
proceedings by excluding Mr. M as a member of arbitral body or refer the 
matter to any other institute or centre providing alternative dispute 
resolution service. [Sasan Power Ltd., Singrauli Vs. M.P. Micro & Small 
Enterprise Facilitation Council]	  …427

lw{e] y?kq vkSj e/;e m|e fodkl vf/kfu;e ¼2006 dk 27½] /kkjk 18¼3½ & 
lqygdrkZ o e/;LFk & vfHkfu/kkZfjr & orZeku izdj.k esa Jh- ,e- lqygdrkZ Fks & 
ek/;LFke fudk; ds ,d lnL; ds :i eas Jh- ,e- dks vioftZr djrs gq, ek/;LFke 
dk;Zokfg;ka tkjh j[kus ds fy, vFkok oSdfYid fookn fuokj.k lsok iznkrk fdlh vU; 
laLFkk ;k dsanz dks ekeyk fufnZ"V djus ds fy,] ifj"kn Lora= gksxhA ¼lklu ikWoj fy-] 
flaxjkSyh fo- ,e-ih- ekbØks ,.M Leky baVjizkbt QsflfyVs'ku dkmafly½	 …427

Mineral (Prevention of Illegal Mining, Transportation and Storage) 
Rules, M.P. 2006, Rule 18 – See – Mines and Minerals (Development and 
Regulation) Act, 1957, Sections 4/21, 23-A(1) & 23-A(2)  [Jayant Vs. State of 
M.P.]	 	 (SC)…175

[kfut ¼voS/k [kuu] ifjogu rFkk HkaMkj.k dk fuokj.k½ fu;e] e-Á-] 2006] 
fu;e 18 & ns[ksa & [kku vkSj [kfut ¼fodkl vkSj fofu;eu½ vf/kfu;e] 1957] /kkjk,¡ 
4@21] 23&A¼1½ o 23&A¼2½ ¼t;ar fo- e-iz- jkT;½	 (SC)…175

Mines and Minerals (Development and Regulation) Act (67 of 1957), 
Section 4/21 & 22 – See – Criminal Procedure Code, 1973, Section 156(3) 
[Jayant Vs. State of M.P.]	 	 (SC)…175

[kku vkSj [kfut ¼fodkl vkSj fofu;eu½ vf/kfu;e ¼1957 dk 67½] /kkjk 4@21 
o 22 & ns[ksa & n.M çfØ;k lafgrk] 1973] /kkjk 156¼3½ ¼t;ar fo- e-iz- jkT;½	

(SC)…175
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Mines and Minerals (Development and Regulation) Act (67 of 1957), 
Sections 4/21, 23-A(1) & 23-A(2), Minor Mineral Rules, M.P. 1996, Rule 53 and 
Mineral (Prevention of Illegal Mining, Transportation and Storage) Rules, 
M.P. 2006, Rule 18 – Compounding of Offence & Prosecution – Held – If 
violator is permitted to compound the offence on payment of penalty u/S 23-
A(1) of the Act then as per Section 23-A(2), there shall be no further 
proceedings against him for the offence so compounded – Offence under the 
Act has been compounded by appellants with permission of competent 
authority, thus the suo motu proceedings drawn by Magistrate under the Act 
quashed – Prosecution under Penal Code will continue – State appeal 
dismissed – Appeals by violators partly allowed. [Jayant Vs. State of M.P.]	

(SC)…175

[kku vkSj [kfut ¼fodkl vkSj fofu;eu½ vf/kfu;e ¼1957 dk 67½] /kkjk,¡ 
4@21] 23&A¼1½ o 23&A¼2½] xkS.k [kfut fu;e] e-iz-] 1996] fu;e 53 ,oa [kfut 
¼voS/k [kuu] ifjogu rFkk HkaMkj.k dk fuokj.k½ fu;e] e-Á-] 2006] fu;e 18 & vijk/k 
dk 'keu o vfHk;kstu & vfHkfu/kkZfjr & ;fn mYya?kudrkZ dks vf/kfu;e dh /kkjk 
23&A¼1½ ds varxZr 'kkfLr dk Hkqxrku djus ij vijk/k dk 'keu djus dh vuqefr nh 
tkrh gS rc /kkjk 23&A¼2½ ds vuqlkj] 'keu fd;s x;s ,sls vijk/k ds fy, mlds fo:) 
vkxs dksbZ dk;Zokfg;ka ugha gksxh & vf/kfu;e ds varxZr vijk/k dk vihykFkhZx.k }kjk 
l{ke izkf/kdkjh dh vuqefr ls 'keu fd;k x;k] vr% vf/kfu;e ds varxZr eftLVªsV 
}kjk Loizsj.kk ls dh xbZ dk;Zokfg;ka vfHk[kafMr & n.M lafgrk ds varxZr vfHk;kstu 
tkjh jgsxk & jkT; dh vihy [kkfjt & mYya?kudrkZvksa dh vihysa va'kr% eatwjA 
¼t;ar fo- e-iz- jkT;½	 	 (SC)…175

Mines and Minerals (Development and Regulation) Act (67 of 1957), 
Sections 4, 22 & 23-A(2) and Penal Code (45 of 1860), Section 379 & 414 – 
Prohibition of Prosecution – Applicability – Held – This Court has already 
concluded that prohibition u/S 22 of the Act against prosecution of a person 
except on written complaint by authorized officer, would be attracted only 
when such person is prosecuted u/S 4 of the Act – Thus, there is no complete 
and absolute bar in prosecuting persons under Penal Code where offences 
are penal and cognizable – Offence under the Act of 1957 and Rules made 
thereunder and the offences under IPC are different and distinct – Bar u/S 
23-A(2) of the Act shall not affect proceedings under the Penal Code. [Jayant 
Vs. State of M.P.]	  (SC)…175

[kku vkSj [kfut ¼fodkl vkSj fofu;eu½ vf/kfu;e ¼1957 dk 67½] /kkjk,¡ 4] 22 
o 23&A¼2½ ,oa n.M lafgrk ¼1860 dk 45½] /kkjk 379 o 414 & vfHk;kstu dk izfr"ks/k & 
iz;ksT;rk & vfHkfu/kkZfjr & bl U;k;ky; us igys gh fu"df"kZr fd;k gS fd izkf/kd`r 
vf/kdkjh ds }kjk fyf[kr ifjokn ds flok; fdlh O;fDr ds vfHk;kstu ds fo:) 
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vf/kfu;e dh /kkjk 22 ds varxZr izfr"ks/k] dsoy rc vkdf"kZr gksxk tc ,sls O;fDr dks 
vf/kfu;e dh /kkjk 4 ds varxZr vfHk;ksftr fd;k tkrk gS & vr% n.M lafgrk ds 
varxZr O;fDr;ksa dks vfHk;ksftr djus esa dksbZ iw.kZ vkSj vkR;kafrd otZu ugha gS] tgka 
vijk/k n.Muh; rFkk laKs; gSa & 1957 ds vf/kfu;e ds varxZr vijk/k rFkk mlds 
varxZr cuk;s x;s fu;e ,oa Hkkjrh; n.M lafgrk ds vaarxZr vijk/k fHkUu vkSj lqLi"V 
gSa & vf/kfu;e dh /kkjk 23&A¼2½ ds varxZr otZu n.M lafgrk ds varxZr dk;Zokfg;ksa 
dks izHkkfor ugha djsxkA ¼t;ar fo- e-iz- jkT;½	 	 (SC)…175

Mines and Minerals (Development and Regulation) Act (67 of 1957), 
Section 22 – See – Criminal Procedure Code, 1973, Section 156(3) [Jayant Vs. 
State of M.P.]	  (SC)…175

[kku vkSj [kfut ¼fodkl vkSj fofu;eu½ vf/kfu;e ¼1957 dk 67½] /kkjk 22 & 
ns[ksa & n.M çfØ;k lafgrk] 1973] /kkjk 156¼3½ ¼t;ar fo- e-iz- jkT;½	 (SC)…175

Minor Mineral Rules, M.P. 1996, Rule 53 – See – Mines and Minerals 
(Development and Regulation) Act, 1957, Sections 4/21, 23-A(1) & 23-A(2) 
[Jayant Vs. State of M.P.]	  (SC)…175

xkS.k [kfut fu;e] e-iz-] 1996] fu;e 53 & ns[ksa & [kku vkSj [kfut ¼fodkl 
vkSj fofu;eu½ vf/kfu;e] 1957] /kkjk,¡ 4@21] 23&A¼1½ o 23&A¼2½ ¼t;ar fo- e-iz- 
jkT;½	  (SC)…175

Minor Mineral Rules, M.P. 1996, Rule 53(7) – Power of Suspension – 
Object – Principle of “audi alteram partem” – Held – Concept behind 
suspension is to arrest with immediate effect illegality/irregularity being 
caused by defaulting lease holder – Power of suspension can be exercised in 
any field be it mines & minerals, services etc. – It does not depend upon 
following the principle of “audi alteram partem” as a condition precedent. 
[Peethambara Granite Gwalior (M/s.) Vs. State of M.P.]	 (DB)…284

xkS.k [kfut fu;e] e-Á- 1996] fu;e 53¼7½ & fuyacu dh 'kfDr & mn~ns'; & 
**nwljs i{k dks Hkh lquks** dk fl)kar & vfHkfu/kkZfjr & fuyacu ds ihNs dh ladYiuk] 
O;frØeh iV~Vk/k`fr }kjk dkfjr dh tk jgh voS/krk@vfu;ferrk dks rRdky izHkko ls 
jksduk gS & fuyacu dh 'kfDr dk iz;ksx fdlh Hkh {ks= esa fd;k tk ldrk gS pkgs og 
[kku ,oa [kfut gks pkgs lsok,a bR;kfn gks & ;g **nwljs i{k dks Hkh lquks** ds fl)kar dk 
ikyu ,d iqjksHkkoh 'krZ ds :i esa fd;s tkus ij fuHkZj ugha gSA ¼ihrkEcjk xzsukbZV 
Xokfy;j ¼es-½ fo- e-iz- jkT;½	  (DB)…284

Minor Mineral Rules, M.P. 1996, Rule 53(7) – Power of Suspension – 
Principle of Natural Justice – Expression “by issuing show cause notice” – 
Held – Power of suspension of quarrying operation and obligation to issue 
show cause notice is exercisable simultaneously – Order of suspension can be 
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passed informing reasons for suspension which would satisfy the 
requirements of issuance of notice to defaulter under Rule 53(7) – Expression 
“by issuing show cause notice” does not mean that it is incumbent upon 
competent authority to first issue show cause notice and thereafter consider 
the reply of defaulter to go in for suspension – Petition dismissed. 
[Peethambara Granite Gwalior (M/s.) Vs. State of M.P.]	 (DB)…284

xkS.k [kfut fu;e] e-Á- 1996] fu;e 53¼7½ & fuyacu dh 'kfDr & uSlfxZd 
U;k; dk fl)kar & vfHkO;fDr **dkj.k crkvks uksfVl tkjh djds** & vfHkfu/kkZfjr & 
[knku fØ;k dk;kZUo;u ds fuyacu dh 'kfDr ,oa dkj.k crkvks uksfVl tkjh djus dh 
ck/;rk] lelkef;d :i ls iz;ksDrO; gS & fuyacu ds vkns'k dks fuyacu ds dkj.k 
lwfpr djrs gq, ikfjr fd;k tk ldrk gS ftlls fu;e 53¼7½ ds varxZr O;frØeh dks 
uksfVl tkjh fd;s tkus dh vis{kkvksa dh larqf"V gksxh & vfHkO;fDr **dkj.k crkvks 
uksfVl tkjh djds** dk vFkZ ;g ugha gS fd fuyacu izkIr djus gsrq] l{ke izkf/kdkjh ds 
fy, ;g vfuok;Z gS fd igys dkj.k crkvks uksfVl tkjh djsa vkSj rRi'pkr~ O;frØeh ds 
mRrj dks fopkj esa ysa & ;kfpdk [kkfjtA ¼ihrkEcjk xzsukbZV Xokfy;j ¼es-½ fo- e-iz- 
jkT;½	  (DB)…284

Minor Mineral Rules, M.P. 1996, Rule 53(7) – Power of Suspension & 
Power of Cancellation – Expression “providing opportunity of being heard” – 
Held – Expression “providing opportunity of being heard” is relatable to 
power of cancellation and not to the power of suspension. [Peethambara 
Granite Gwalior (M/s.) Vs. State of M.P.]	  (DB)…284

xkS.k [kfut fu;e] e-Á- 1996] fu;e 53¼7½ & fuyacu dh 'kfDr o jn~ndj.k 
dh 'kfDr & vfHkO;fDr **lqus tkus dk volj iznku fd;k tkuk** & vfHkfu/kkZfjr & 
vfHkO;fDr **lqus tkus dk volj iznku fd;k tkuk**] jn~ndj.k dh 'kfDr ls lacaf/kr 
ekuh tk ldus okyh gS vkSj u fd fuyacu dh 'kfDr ls lacaf/krA ¼ihrkEcjk xzsukbZV 
Xokfy;j ¼es-½ fo- e-iz- jkT;½	  (DB)…284

Municipal Corporation Act, M.P. (23 of 1956), Sections 10(1), 10(2) & 
10(3), Municipal Corporation (Extent of Wards) Rules, M.P., 1994, Rules 2(4), 
3(1), 3(2) & 3(3) and Census Rules, 1990, Rule 8(iv) – Delimitation of Wards – 
Held – In order to safeguard against any possibility of relocation/shifting of 
certain sections of population from one ward to another, Rule 3(2) of 1994 
Rules has given a leverage to the Competent Authority to have variation upto 
15% of population between one ward and another – Even if some voters have 
shifted from one ward to another, that would not justify to have another 
yardstick for division of city into Municipal wards – No interference 
required in order passed by Collector – Petition dismissed. [Rakesh Sushil 
Sharma Vs. State of M.P.]	  (DB)…*5
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uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk,¡ 10¼1½] 10¼2½ o 10¼3½]  
uxjikfyd fuxe ¼okMksZa dk foLrkj½] fu;e] e-iz-] 1994] fu;e 2¼4½] 3¼1½] 3¼2½ o 3¼3½ 
,oa tux.kuk fu;e] 1990] fu;e 8¼iv½ & okMksZa dk ifjlheu & vfHkfu/kkZfjr & 
tula[;k ds dfri; oxksZa dks ,d okMZ ls vU; esa iquLZFkkfir@LFkkukarfjr fd;s tkus 
dh laHkkouk ds fo:) lqj{kk ds mn~ns'; ls] 1994 ds fu;eksa ds fu;e 3¼2½ us l{ke 
izkf/kdkjh dks] ,d okMZ ,oa vU; ds chp] tula[;k ds 15% rd QsjQkj djus dh 
'kfDr nh gS & ;fn dqN ernkrk ,d okMZ ls vU; eas LFkkukarfjr gks x;s gksa rc Hkh ;g 
uxjikfydk okMksZa esa uxj ds foHkktu gsrq vU; ekunaM fy, tkus dks U;k;ksfpr ugha 
djsxk & dysDVj }kjk ikfjr vkns'k esa gLr{ksi visf{kr ugha & ;kfpdk [kkfjtA 
¼jkds'k lq'khy 'kekZ fo- e-iz- jkT;½	  (DB)…*5

Municipal Corporation Act, M.P. (23 of 1956), Section 138(4) – 
Appellate Authority – Principle of Natural Justice – Opportunity of Hearing – 
Held – If one authority, person or committee hears the appeal and the other 
person, Authority or Committee decides it without any further hearing, such 
procedure is not in consonance with principle of natural justice – Appellate 
authority Mayor-in-Council without hearing the parties, merely on basis of 
opinion of Committee, dismissed the appeal – Principle of natural justice 
violated – Impugned order set aside – Matter remanded back to appellate 
authority – Petition partly allowed. [Sayaji Hotels Ltd. Vs. Indore Municipal 
Corporation]	  …72

uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk 138¼4½ & vihyh 
izkf/kdkjh & uSlfxZd U;k; dk fl)kar & lquokbZ dk volj & vfHkfu/kkZfjr & ;fn ,d 
izkf/kdkjh] O;fDr ;k lfefr] vihy lqurh gS vkSj vU; O;fDr] izkf/kdkjh ;k lfefr] 
fcuk vkxs fdlh lquokbZ ds mldk fofu'p; djrh gS] mDr izfØ;k uSlfxZd U;k; ds 
fl)kar ds vuq:i ugha gS & vihyh izkf/kdkjh es;j&bu&dkmafly us i{kdkjksa dks lqus 
fcuk] ek= lfefr dh jk; ds vk/kkj ij] vihy [kkfjt dh & uSlfxZd U;k; ds fl)kar 
dk mYya?ku fd;k x;k & vk{ksfir vkns'k vikLr & ekeyk] vihyh izkf/kdkjh dks 
izfriszf"kr & ;kfpdk va'kr% eatwjA ¼lk;kth gksVYl~ fy- fo- bankSj E;wfufliy 
dkjiksjs'ku½	  …72

Municipal Corporation (Extent of Wards) Rules, M.P., 1994, Rules 2(4), 
3(1), 3(2) & 3(3) – See – Municipal Corporation Act, M.P., 1956, Sections 10(1), 
10(2) & 10(3) [Rakesh Sushil Sharma Vs. State of M.P.]	 (DB)…*5

uxjikfyd fuxe ¼okMksZa dk foLrkj½] fu;e] e-iz-] 1994] fu;e 2¼4½] 3¼1½] 3¼2½ 
o 3¼3½ & ns[ksa & uxjikfyd fuxe vf/kfu;e] e-Á-] 1956] /kkjk,¡ 10¼1½] 10¼2½ o 10¼3½] 
¼jkds'k lq'khy 'kekZ fo- e-iz- jkT;½	  (DB)…*5
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Municipalities Act, M.P. (37 of 1961), Section 20 – See – Constitution – 
Article 243 ZG [Dipesh Arya Vs. State of M.P.]	 …251

uxjikfydk vf/kfu;e] e-Á- ¼1961 dk 37½] /kkjk 20 & ns[ksa & lafo/kku & 
vuqPNsn 243 ZG ¼nhis'k vk;Z fo- e-iz- jkT;½	 	 …251

Municipalities Act, M.P. (37 of 1961), Section 29 & 29-A – See – 
Constitution – Article 243-M, 243-D & Schedule V [Mohd. Azad Vs. State of 
M.P.]	  (DB)…458

uxjikfydk vf/kfu;e] e-Á- ¼1961 dk 37½] /kkjk 29 o 29&A & ns[ksa & 
lafo/kku & vuqPNsn 243&M] 243&D o vuqlwph V ¼eksgEen vktkn fo- e-iz- jkT;½	

(DB)…458

Municipalities Act, M.P. (37 of 1961), Section 29 & 29-A and 
Municipalities (Reservation of Wards for Scheduled Castes, Scheduled Tribes, 
Other Backward Classes and Women) Rules, M.P., 1994, Rule 3 – Reservation 
of Seats – Held – In Municipal Council Dhanpuri out of 28 wards, 15 wards 
have been reserved for SC, ST and OBC – As per Section 29-A of Act of 1961, 
reservation cannot exceed 50% – Notification to the extent of providing 
reservation of 07 seats to OBC is set aside – Respondents directed to provide 
reservation only for 6 seats to OBC – Petition allowed. [Mohd. Azad Vs. State 
of M.P.]	  (DB)…458

uxjikfydk vf/kfu;e] e-Á- ¼1961 dk 37½] /kkjk 29 o 29&A ,oa uxjikfydk 
¼vuqlwfpr tkfr] vuqlwfpr tutkfr] vU; fiNM+k oxZ ,oa efgykvksa ds fy, okMksZa dk 
vkj{k.k½] fu;e] e-iz-] 1994] fu;e 3 & lhVksa dk vkj{k.k & vfHkfu/kkZfjr & /kuiqjh 
uxjikfydk ifj"kn esa 28 okMksZa esa ls 15 okMZ vtk] vttk ,oa vfio gsrq vkjf{kr fd;s 
x;s gSa & 1961 ds vf/kfu;e dh /kkjk 29&A ds vuqlkj] vkj{k.k 50 % ls vf/kd ugha 
gks ldrk & 7 lhVksa ij vfio ds fy, vkj{k.k micaf/kr djus dh lhek rd vf/klwpuk 
vikLr & izR;FkhZx.k dks vfio gsrq dsoy 6 lhVksa ds fy, vkj{k.k miyC/k djkus ds 
fy, funsf'kr fd;k x;k & ;kfpdk eatwjA ¼eksgEen vktkn fo- e-iz- jkT;½	(DB)…458

Municipalities (Reservation of Wards for Scheduled Castes, Scheduled 
Tribes, Other Backward Classes and Women) Rules, M.P., 1994, Rule 3 
(Explanation) – Pattern & Practice – Held – Declaration of ward as 
unreserved shall be limited to that election only – If ward no. 10 has been 
declared unreserved and ward no. 2 is being reserved then, this pattern of 
reservation is confined to this election only. [Dipesh Arya Vs. State of M.P.]	

…251

uxjikfydk ¼vuqlwfpr tkfr] vuqlwfpr tutkfr] vU; fiNM+k oxZ ,oa 
efgykvksa ds fy, okMksZa dk vkj{k.k½] fu;e] e-iz-] 1994] fu;e 3 ¼Li"Vhdj.k½ & Øe o 
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i)fr & vfHkfu/kkZfjr & vukjf{kr ds :i esa okMZ dh ?kks"k.kk dsoy mlh fuokZpu ds 
fy, lhfer gksxh & ;fn okMZ Ø- 10 dks vukjf{kr ?kksf"kr fd;k x;k gS rFkk okMZ Ø- 2 
dks vkjf{kr fd;k x;k gS] rc vkj{k.k dk ;g Øe dsoy blh fuokZpu rd ds fy, 
lhfer gSA ¼nhis'k vk;Z fo- e-iz- jkT;½	  …251

Municipalities (Reservation of Wards for Scheduled Castes, Scheduled 
Tribes, Other Backward Classes and Women) Rules, M.P., 1994, Rule 3 – 
Grounds for Reservation – Held – Total percentage of SC population in any 
particular ward is to be seen and wards having most concentrated 
population of SC people are to be chosen for reservation of wards for SC 
category candidates – Respondents rightly reserved Ward No. 2 on basis of 
density of SC population rather than the numbers – No case for interference 
– Petition dismissed. [Dipesh Arya Vs. State of M.P.]	 …251

uxjikfydk ¼vuqlwfpr tkfr] vuqlwfpr tutkfr] vU; fiNM+k oxZ ,oa 
efgykvksa ds fy, okMksZa dk vkj{k.k½] fu;e] e-iz-] 1994] fu;e 3 & vkj{k.k gsrq vk/kkj 
& vfHkfu/kkZfjr & fdlh fof'k"V okMZ esa vuqlwfpr tkfr dh tula[;k dk dqy izfr'kr 
ns[kk tkrk gS vkSj v-tk- yksxksa dh vf/kdre ladsfUnzr tula[;k okys okMksZa dks v-tk- 
Js.kh ds izR;kf'k;ksa gsrq okMksZa ds vkj{k.k ds fy, pqus tkrs gSa & izR;FkhZx.k us mfpr :i 
ls v-tk- tula[;k ds vkadM+ksa dh ctk, l?kurk ds vk/kkj ij okMZ Ø- 2 vkjf{kr fd;k 
& gLr{ksi dk izdj.k ugha & ;kfpdk [kkfjtA ¼nhis'k vk;Z fo- e-iz- jkT;½	 …251

Municipalities (Reservation of Wards for Scheduled Castes, Scheduled 
Tribes, Other Backward Classes and Women) Rules, M.P., 1994, Rule 3 – 
Legislative Intent & Purpose – Held – Total density of SC category of people 
has material bearing because that way they have the feeling of representation 
through the candidates of their categories and new leadership would emerge 
amongst them. [Dipesh Arya Vs. State of M.P.]	 …251

uxjikfydk ¼vuqlwfpr tkfr] vuqlwfpr tutkfr] vU; fiNM+k oxZ ,oa 
efgykvksa ds fy, okMksZa dk vkj{k.k½] fu;e] e-iz-] 1994] fu;e 3 & fo/kk;h vk'k; o 
iz;kstu & vfHkfu/kkZfjr & v-tk- Js.kh ds yksxksa dh l?kurk dk rkfRod izHkko gS D;ksafd 
bl rjg muesa mudh Js.kh ds izR;kf'k;ksa ds tfj, izfrfuf/kRo dh Hkkouk gksrh gS vkSj 
muesa ls u;k usr`Ro mHkj ldrk gSA ¼nhis'k vk;Z fo- e-iz- jkT;½	 …251

Municipalities (Reservation of Wards for Scheduled Castes, Scheduled 
Tribes, Other Backward Classes and Women) Rules, M.P., 1994, Rule 3 – 
Maintainability of Petition – Held – Election starts with notification and 
culminates in declaration of returning candidate – Present proceedings are 
not post notification of election but constitutes preparation of election, thus 
scope of judicial review lies – Petition maintainable. [Dipesh Arya Vs. State 
of M.P.]	  …251
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uxjikfydk ¼vuqlwfpr tkfr] vuqlwfpr tutkfr] vU; fiNM+k oxZ ,oa 
efgykvksa ds fy, okMksZa dk vkj{k.k½] fu;e] e-iz-] 1994] fu;e 3 & ;kfpdk dh 
iks"k.kh;rk & vfHkfu/kkZfjr & fuokZpu] vf/klwpuk ds lkFk vkjaHk gksrk gS rFkk fuokZfpr 
izR;k'kh dh ?kks"k.kk ij lekIr gksrk gS & orZeku dk;Zokfg;ka] fuokZpu dh vf/klwpuk 
i'pkr~ dh ugha cfYd fuokZpu dh rS;kjh xfBr djrh gSa] vr%] U;kf;d iqufoZyksdu dh 
O;kfIr ykxw gksxh & ;kfpdk iks"k.kh;A ¼nhis'k vk;Z fo- e-iz- jkT;½	 …251

Municipalities (Reservation of Wards for Scheduled Castes, Scheduled 
Tribes, Other Backward Classes and Women) Rules, M.P., 1994, Rule 3 – See – 
Constitution – Article 243 ZG  [Dipesh Arya Vs. State of M.P.]	 …251

uxjikfydk ¼vuqlwfpr tkfr] vuqlwfpr tutkfr] vU; fiNM+k oxZ ,oa 
efgykvksa ds fy, okMksZa dk vkj{k.k½] fu;e] e-iz-] 1994] fu;e 3 & ns[ksa & lafo/kku & 
vuqPNsn 243 ZG ¼nhis'k vk;Z fo- e-iz- jkT;½	  …251

Municipalities (Reservation of Wards for Scheduled Castes, Scheduled 
Tribes, Other Backward Classes and Women) Rules, M.P., 1994, Rule 3 – See – 
Municipalities Act, M.P., 1961, Section 29 & 29-A [Mohd. Azad Vs. State of 
M.P.]	  (DB)…458

uxjikfydk ¼vuqlwfpr tkfr] vuqlwfpr tutkfr] vU; fiNM+k oxZ ,oa 
efgykvksa ds fy, okMksZa dk vkj{k.k½] fu;e] e-iz-] 1994] fu;e 3 & ns[ksa & uxjikfydk 
vf/kfu;e] e-Á-] 1961] /kkjk 29 o 29&A ¼eksgEen vktkn fo- e-iz- jkT;½	 (DB)…458

Nagar Palika (Registration of Colonizer Terms & Conditions) Rules, 
M.P., 1998, Rule 15-A (amended) – Publication in Official Gazette – Effect – 
Held – Once the Rules are published in Official Gazette and are made 
available by circulation, sale etc., it is presumed that it has been made known 
to all citizens of Country/State – Petitioner cannot express his ignorance 
about provision of said Rules. [Rajkumar Goyal Vs. Municipal Corporation, 
Gwalior]	  …48

uxjikfydk ¼dkWyksukbtj dk jftLVªhdj.k] fucZa/ku rFkk 'krsZa½ fu;e] e-iz-] 
1998] fu;e 15&A¼la'kksf/kr½ & 'kkldh; jkti= esa izdk'ku  & izHkko & vfHkfu/kkZfjr 
& ,d ckj 'kkldh; jkti= esa fu;e izdkf'kr fd;s tkus rFkk ifjpkyu] foØ; bR;kfn 
}kjk miyC/k djk;s tkus ij ;g mi/kkj.kk dh tk,xh fd mls ns'k@jkT; ds lHkh 
ukxfjdksa dh tkudkjh esa yk;k x;k gS & ;kph mDr fu;eksa ds mica/k ds ckjs esa mldh 
vufHkKrk vfHkO;Dr ugha dj ldrkA ¼jktdqekj xks;y fo- E;wfufliy dkjiksjs'ku] 
Xokfy;j½	  …48

Nagar Palika (Registration of Colonizer Terms & Conditions) Rules, 
M.P., 1998, Rule 15-A (amended) – See – Constitution – Article 226 [Rajkumar 
Goyal Vs. Municipal Corporation, Gwalior]	 …48
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uxjikfydk ¼dkWyksukbtj dk jftLVªhdj.k] fucZa/ku rFkk 'krsZa½ fu;e] e-iz-] 
1998] fu;e 15&A¼la'kksf/kr½ & ns[ksa & lafo/kku & vuqPNsn 226 ¼jktdqekj xks;y fo- 
E;wfufliy dkjiksjs'ku] Xokfy;j½	  …48

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section 
8/21 – Independent Witnesses – Held – Search/seizure witnesses turned hostile 
but Police Officer made his deposition with accuracy and precision which 
was not demolished in cross-examination – If statement of police officer is 
worthy of credence, conviction can be recorded on basis of his statement, 
even if it is not supported by independent witness – Conviction upheld – 
Appeal dismissed. [Raju @ Surendar Nath Sonkar Vs. State of M.P.]	 …104

Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 8@21 & 
Lora= lk{khx.k & vfHkfu/kkZfjr & ryk'kh@tCrh ds lk{khx.k i{kfojks/kh gks x, fdarq 
iqfyl vf/kdkjh us mldk vfHklk{; ;FkkFkZrk ,oa lw{erk ds lkFk fn;k tks fd 
izfrijh{k.k esa u"V ugha gqvk Fkk & ;fn iqfyl vf/kdkjh dk dFku fo'okl ;ksX; gS] 
mlds dFku ds vk/kkj ij nks"kflf) vfHkfyf[kr dh tk ldrh gS Hkys gh og Lora= 
lk{kh }kjk lefFkZr u gks & nks"kflf) dk;e & vihy [kkfjtA ¼jktw mQZ lqjsUnj ukFk 
lksudj fo- e-iz- jkT;½	  …104

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Sections 
8(a), 8(b), 20(a)(i) & 20(b)(ii)(C) – Ingredients – Held – Ganja plants seized 
from accused – Section 8(a) is not applicable because it relates to Coca plants 
etc. – Present case covered by Section 8(b) which prohibits cultivation of 
Opium, Poppy or “any Cannabis plant” – Section 20(a) prescribes 
punishment of cultivation – Offence u/S 8(b)/20(a) is made out. [Raja Bhaiya 
Singh Vs. State of M.P.]	  …119

Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk,¡ 8¼a½] 
8¼b½] 20¼a½¼i½ o 20¼b½¼ii½¼C½ & ?kVd & vfHkfu/kkZfjr & vfHk;qDr ls xkatk ds ikS/ks 
tCr fd;s x;s & /kkjk 8¼a½ ykxw ugha gksrk D;ksafd og dksdk ds ikS/kksa bR;kfn ls lacaf/kr 
gS & orZeku izdj.k /kkjk 8¼b½ }kjk vkPNkfnr gksrk gS tks fd vQhe] iksLr ;k **fdlh 
dSusfcl ds ikS/ks** dh [ksrh fuf"k) djrh gS & /kkjk 20¼a½ [ksrh ds fy, n.M fofgr 
djrh gS & /kkjk 8¼b½@20¼a½ ds varxZr vijk/k curk gSA ¼jktk HkS;k flag fo- e-iz- 
jkT;½	  …119

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section 
8(b)/20(a)(i) – See – Criminal Procedure Code, 1973, Section 167 (2) [Raja 
Bhaiya Singh Vs. State of M.P.]	  …119
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Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 
8¼b½@20¼a½¼i½ & ns[ksa & n.M çfØ;k lafgrk] 1973] /kkjk 167¼2½ ¼jktk HkS;k flag fo- 
e-iz- jkT;½	  …119

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section 
50 – Search & Seizure – Procedure – Held – Accused must be apprised 
regarding his right to get searched before Gazetted Officer or Magistrate – 
Despite apprising, if accused has chosen to be searched by police officer, no 
fault can be found in the search – Further, as a rule of thumb, in all 
circumstances, search cannot vitiate merely because it was not conducted 
before Gazetted Officer or Magistrate. [Raju @ Surendar Nath Sonkar Vs. 
State of M.P.]	 	 …104

Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 50 & 
ryk'kh o tCrh & izfØ;k & vfHkfu/kkZfjr & vfHk;qDr dks] jktif=r vf/kdkjh ;k 
eftLVªsV ds le{k ryk'kh fy;s tkus ds mlds vf/kdkj ds laca/k esa voxr djk;k tkuk 
pkfg, & voxr djk;s tkus ds ckotwn ;fn vfHk;qDr us iqfyl vf/kdkjh }kjk ryk'kh 
fy;s tkus dk pquko fd;k gS] ryk'kh esa dksbZ nks"k ugha fudkyk tk ldrk & blds 
vfrfjDr] O;kogkfjd fu;e ds :i esa] lHkh ifjfLFkfr;ksa esa] ek= blfy, D;ksafd 
jktif=r vf/kdkjh ;k eftLVªsV ds le{k ryk'kh lapkfyr ugha dh xbZ Fkh] ryk'kh 
nwf"kr ugha gks ldrhA ¼jktw mQZ lqjsUnj ukFk lksudj fo- e-iz- jkT;½	 …104

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section 
50 – Words “if such person so requires” – Interpretation – Held – The 
expression “if such person so requires” needs to be given due weightage and 
full effect – A statute must be read as a whole in its context. [Raju @ Surendar 
Nath Sonkar Vs. State of M.P.]	  …104

Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 50 & 'kCn 
**;fn ,slk O;fDr ,slh vis{kk djrk gS** & fuoZpu & vfHkfu/kkZfjr & vfHkO;fDr **;fn 
,slk O;fDr ,slh vis{kk djrk gS** dks lE;d~ egRo ,oa iw.kZ izHkko fn;s tkus dh 
vko';drk gS & ,d dkuwu dks mlds lanHkZ esa laiw.kZr% ls i<+k tkuk pkfg,A ¼jktw mQZ 
lqjsUnj ukFk lksudj fo- e-iz- jkT;½	  …104

Negotiable Instruments Act (26 of 1881), Section 138 – Amendment in 
Complaint – In amendment application, complainant/appellant submitted 
that factually cheque was issued by respondent in lieu of his advertisement 
work done by him and mentioning this fact, statutory notice was issued but in 
complaint, by mistake it was averred that cheque was issued in lieu of loan 
taken by respondent – Held – Application filed prior to cross examination of 
appellant, although charge was framed – Application should have been 
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allowed – Order rejecting the application is set aside. [Deepak Advertisers 
Through Proprietor Deepak Jethwani Vs. Naresh Jethwani]	 …503

ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 138 & ifjokn esa la'kks/ku & 
la'kks/ku vkosnu esa] ifjoknh@vihykFkhZ us fuosnu fd;k Fkk fd rF;kRed :Ik ls] pSd 
dks izR;FkhZ us] mlds }kjk fd;s x;s foKkiu dk;Z ds cnys esa tkjh fd;k Fkk vkSj bl 
rF; dks mfYyf[kr djrs gq, dkuwuh uksfVl tkjh fd;k x;k Fkk ijarq ifjokn esa Hkwy ls 
;g izdFku fd;k x;k Fkk fd izR;FkhZ }kjk fy;s x;s _.k ds cnys esa pSd tkjh fd;k 
x;k Fkk & vfHkfu/kkZfjr & vihykFkhZ ds izfr ijh{k.k ls iwoZ] vkosnu izLrqr fd;k x;k 
Fkk ;|fi vkjksi fojfpr fd;k x;k Fkk & vkosnu eatwj fd;k tkuk pkfg, Fkk & vkosnu 
ukeatwjh dk vkns'k vikLrA ¼nhid ,sMojVkbZtlZ }kjk izksizkbVj nhid tsBokuh fo- 
ujs'k tsBokuh½	  …503

Negotiable Instruments Act (26 of 1881), Section 138 & 139 – 
Presumption – Defence – Appreciation of Evidence – Held – Respondent could 
not establish that his cheque was stolen, neither any FIR has been filed by 
him – Respondent has not disputed his signatures in cheque as well as in 
acknowledgement of receipt of notice – Appellant produced the bills for 
which cheque was issued – Further, Apex Court concluded that even a blank 
cheque voluntarily signed and handed over by accused would attract 
presumption u/S 139 – Presumption arises that cheque was issued in 
discharge of legally enforcement debt – Impugned order of acquittal set aside 
– Respondent convicted and sentenced – Appeal allowed. [Deepak 
Advertisers Through Proprietor Deepak Jethwani Vs. Naresh Jethwani]	

…503

ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 138 o 139 & mi/kkj.kk & cpko 
& lk{; dk ewY;kadu & vfHkfu/kkZfjr & izR;FkhZ LFkkfir ugha dj ldk gS fd mldk 
pSd pksjh gqvk Fkk vkSj u gh mlds }kjk dksbZ izFke lwpuk izfrosnu izLrqr fd;k x;k gS 
& izR;FkhZ us pSd ds lkFk lkFk uksfVl dh izkfIr dh vfHkLohd`fr ij mlds gLrk{kjksa dks 
fookfnr ugha fd;k gS & vihykFkhZ us os fcy izLrqr fd;s ftuds fy, pSd tkjh fd;k 
x;k Fkk & blds vfrfjDr] loksZPp U;k;ky; us fu"df"kZr fd;k gS fd ;gka rd fd 
vfHk;qDr }kjk LosPNkiwoZd gLrk{kfjr ,oa gLrkarfjr dksbZ fjDr pSd /kkjk 139 ds 
varxZr mi/kkj.kk vkdf"kZr djsxk & mi/kkj.kk mRiUu gksrh gS fd pSd dks oS/k :Ik ls 
izorZuh; _.k ds mUekspu esa tkjh fd;k x;k Fkk & nks"keqfDr dk vk{ksfir vkns'k 
vikLr & izR;FkhZ dks nks"kfl) ,oa n.Mkfn"V fd;k x;k & vihy eatwjA ¼nhid 
,sMojVkbZtlZ }kjk izksizkbVj nhid tsBokuh fo- ujs'k tsBokuh½	 …503

Negotiable Instruments Act (26 of 1881), Section 138 & 141 and Civil 
Procedure Code (5 of 1908), Order 30 Rule 1 – Proprietorship Firm – 
Maintainability of Complaint – Held – Proprietorship firm is neither a 
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company nor a partnership firm, it is merely a business name – Even a 
partnership firm is not a juristic person, but in view of Order 30 Rule 1 CPC, 
partners can sue or be sued in the name of firm – Section 141 would not apply 
– Respondent alone can be prosecuted being proprietor of proprietorship 
firm – Trial Court erred in holding that as proprietorship firm was not 
arraigned as accused, complaint was not maintainable. [Deepak Advertisers 
Through Proprietor Deepak Jethwani Vs. Naresh Jethwani]	 …503

ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 138 o 141 ,oa flfoy ÁfØ;k 
lafgrk ¼1908 dk 5½] vkns'k 30 fu;e 1 & izksijkbVjf'ki QeZ & ifjokn dh iks"k.kh;rk 
& vfHkfu/kkZfjr & izksijkbVjf'ki QeZ u rks ,d daiuh gS u gh ,d Hkkxhnkjh QeZ gS] og 
ek= ,d O;olkf;d uke gS & ;gka rd fd Hkkxhnkjh QeZ Hkh ,d fof/kd O;fDr ugha gS 
fdarq vkns'k&30] fu;e&1 fl-iz-la- dks n`f"Vxr j[krs gq,] Hkkxhnkj QeZ ds uke ls okn 
yk ldrs gS ;k mu ij okn yk;k tk ldrk gS & /kkjk 141 ykxw ugha gksxh & izR;FkhZ 
vdsys dks] izksijkbVjf'ki QeZ dk LoRo/kkjh@ izksijkbVj gksus ds ukrs vfHk;ksftr fd;k 
tk ldrk gS & fopkj.k U;k;ky; us ;g vfHkfu/kkZfjr djus esa xyrh dh fd pwafd 
izksijkbVjf'ki QeZ dks vfHk;qDr ds :Ik esa nks"kkjksfir ugha fd;k x;k Fkk] ifjokn 
iks"k.kh; ugha FkkA ¼nhid ,sMojVkbZtlZ }kjk izksizkbVj nhid tsBokuh fo- ujs'k 
tsBokuh½	  …503

Negotiable Instruments Act (26 of 1881), Section 139 – Presumption – 
Burden of Proof – Held – In view of presumption u/S 139, burden was on 
respondent/accused to prove that cheque was not issued in discharge of 
legally enforceable debt. [Deepak Advertisers Through Proprietor Deepak 
Jethwani Vs. Naresh Jethwani]	  …503

ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 139 & mi/kkj.kk & lcwr dk 
Hkkj & vfHkfu/kkZfjr & /kkjk 139 ds varxZr mi/kkj.kk dks n`f"Vxr j[krs gq, ;g lkfcr 
djus dk Hkkj izR;FkhZ@vfHk;qDr ij Fkk fd pSd dks oS/k :Ik ls izorZuh; _.k ds 
mUekspu esa tkjh ugha fd;k x;k FkkA ¼nhid ,sMojVkbZtlZ }kjk izksizkbVj nhid 
tsBokuh fo- ujs'k tsBokuh½	 	 …503

Negotiable Instruments Act (26 of 1881), Section 139 & 146 – Bank 
Return Memo – Presumption – Seal of bank – Held – Return memo does not 
bear the seal of Bank but bears signature of bank official – In evidence, bank 
official did not try to prove that memo was not issued by Bank – Section 146 
provides for presumption but it does not provide that unless and until the 
return memo bears the seal of bank, it cannot be read in evidence. [Deepak 
Advertisers Through Proprietor Deepak Jethwani Vs. Naresh Jethwani]	

…503
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ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 139 o 146 & cSad okilh Kkiu 
& mi/kkj.kk & cSad dh lhy & vfHkfu/kkZfjr & okilh Kkiu ij cSad dh lhy ugha yxh 
gS fdarq cSad vf/kdkjh dk gLrk{kj ekStwn gS & lk{; eas cSad vf/kdkjh us ;g lkfcr djus 
dk iz;kl ugha fd;k fd Kkiu] cSad }kjk tkjh ugha fd;k x;k Fkk & /kkjk 146] 
mi/kkj.kk gsrq mica/k djrh gS fdarq ;g micaf/kr ugha djrh fd tc rd fd okilh 
Kkiu ij cSad dh lhy u yxh gks] mls lk{; esa ugha i<+k tk ldrkA ¼nhid 
,sMojVkbZtlZ }kjk izksizkbVj nhid tsBokuh fo- ujs'k tsBokuh½	 …503

Penal Code (45 of 1860), Section 107 – Criminal Jurisprudence – Held 
– Offence of abetment falls in the category of “Inchoate Offences” which is a 
species which are also known as “incomplete” or “incipient offences”. 
[Shivcharan Vs. State of M.P.]	  …317

n.M lafgrk ¼1860 dk 45½] /kkjk 107 & nkf.Md fof/k 'kkL= & vfHkfu/kkZfjr & 
nq"izsj.kk dk vijk/k **viw.kZ vijk/kksa** dh Js.kh esa vkrk gS tks fd ,d ,slh iztkfr gS 
ftUgsa **v/kwjs** ;k **vkjaHkh vijk/kksa** ds :i esa Hkh tkuk tkrk gSA ¼f'kopj.k fo- e-iz- 
jkT;½	  …317

Penal Code (45 of 1860), Section 107 & 306 – Appreciation of Evidence 
– Suicide by married woman by consuming poison – Held – Record does not 
indicate that it was appellant (husband) who purchased and gave her poison 
which she consumed and died – No evidence that appellant directly or 
indirectly instigated the deceased by action or omission to commit suicide – 
Evidence regarding abetment not available – Conviction u/S 306 IPC not 
sustainable and is set aside – Appeal partly allowed. [Shivcharan Vs. State of 
M.P.]	  …317

n.M lafgrk ¼1860 dk 45½] /kkjk 107 o 306 & lk{; dk ewY;kadu & fookfgr 
efgyk }kjk fo"k dk lsou dj vkRegR;k & vfHkfu/kkZfjr & vfHkys[k ;g ugha n'kkZrk fd 
og vihykFkhZ ¼ifr½ Fkk ftlus fo"k Ø; fd;k vkSj mls fn;k Fkk ftldk mlus lsou 
fd;k vkSj mldh e`R;q gqbZ & dksbZ lk{; ugha fd vihykFkhZ us e`frdk dks vkRegR;k 
dkfjr djus ds fy,] dk;Z vFkok yksi }kjk izR;{k ;k ijks{k :i ls mdlk;k & nq"izsj.k 
ds laca/k eas lk{; miyC/k ugha & /kkjk 306 Hkk-na-la- ds varxZr nks"kflf) dk;e j[kus 
;ksX; ugha ,oa vikLr & vihy va'kr% eatwjA ¼f'kopj.k fo- e-iz- jkT;½	 …317

Penal Code (45 of 1860), Section 107 & 306 – Recourse to Legal Remedy 
– Availability – Held – Appellant never restrained the deceased from leaving 
matrimonial home and going to her parental home – Parents of deceased also 
stated that she use to come several times – Deceased could have sought legal 
redressal if she wanted to – Deceased had recourse to legal remedy – 
Evidence do not show that deceased did not have any option before her but, 
to commit suicide. [Shivcharan Vs. State of M.P.]	 …317
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n.M lafgrk ¼1860 dk 45½] /kkjk 107 o 306 & fof/kd mipkj dk voyac & 
miyC/krk & vfHkfu/kkZfjr & vihykFkhZ us e`frdk dks nkEiR; fuokl NksM+dj mlds 
iSr`d fuokl tkus ls dHkh vo:) ugha fd;k & e`frdk ds ekrk&firk us Hkh ;g  dFku 
fd;k fd og dbZ ckj vkrh Fkh & e`frdk ;fn pkgrh rks fof/kd fuokj.k ds fy, ;Ru 
dj ldrh Fkh & e`frdk ds ikl fof/kd mipkj dk voyac Fkk & lk{; ugha n'kkZrk fd 
e`frdk ds ikl vkRegR;k dkfjr djus ds vykok mlds le{k dksbZ fodYi ugha FkkA 
¼f'kopj.k fo- e-iz- jkT;½	  …317

Penal Code (45 of 1860), Sections 107, 306 & 498-A – See – Evidence 
Act, 1872, Section 113-A [Shivcharan Vs. State of M.P.]	 …317

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 107] 306 o 498&A & ns[ksa & lk{; 
vf/kfu;e] 1872] /kkjk 113&A ¼f'kopj.k fo- e-iz- jkT;½	 …317

Penal Code (45 of 1860), Section 188 – Ingredients – Held – For offence 
u/S 188, it is sufficient that violator of prohibitory order not only knows the 
order which he disobeys but that his disobedience produces or is likely to 
produce harm – Whether applicants were aware of prohibitory order or 
disobedience has produced or likely to produce harm, is a subject matter of 
investigation, which is under progress – FIR cannot be quashed. [Zaid 
Pathan Vs. State of M.P.]	  …152

n.M lafgrk ¼1860 dk 45½] /kkjk 188 & ?kVd & vfHkfu/kkZfjr & /kkjk 188 ds 
varxZr vijk/k gsrq ;g Ik;kZIr gS fd izfr"ks/kkRed vkns'k dk mYya?ku djus okys dks u 
dsoy vkns'k dk Kku gksrk gS ftldh mlus voKk dh gS cfYd ;g Hkh fd mldh voKk 
ls vigkfu fufeZr gqbZ vFkok fufeZr gksus dh laHkkouk gS & D;k vkosndx.k] 
izfr"ks/kkRed vkns'k ls voxr Fks vFkok voKk ls vigkfu fufeZr gqbZ ;k gksus dh 
laaHkkouk gS] vUos"k.k dh fo"k; oLrq gS tks fd izxfr ij gS & izFke lwpuk izfrosnu 
vfHk[kafMr ugha fd;k tk ldrkA ¼ज़Sn iBku fo- e-iz- jkT;½	 …152

Penal Code (45 of 1860), Section 188 – See – Criminal Procedure Code, 
1973, Sections 154, 195 & 482 [Zaid Pathan Vs. State of M.P.]	 …152

n.M lafgrk ¼1860 dk 45½] /kkjk 188 & ns[ksa & n.M çfØ;k lafgrk] 1973] 
/kkjk,¡ 154] 195 o 482 ¼ज़Sn iBku fo- e-iz- jkT;½	 …152

Penal Code (45 of 1860), Section 193 & 196 – See – Criminal Procedure 
Code, 1973, Section 200 & 340 [Surajmal Vs. State of M.P.]	 …135

n.M lafgrk ¼1860 dk 45½] /kkjk 193 o 196 & ns[ksa & n.M çfØ;k lafgrk] 
1973] /kkjk 200 o 340 ¼lwjtey fo- e-iz- jkT;½		 …135

Penal Code (45 of 1860), Sections 302, 201 & 34 – See – Criminal 
Procedure Code, 1973, Section 439 [Asfaq Khan Vs. State of M.P.]	 …343
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n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 201 o 34 & ns[ksa & n.M çfØ;k 
lafgrk] 1973] /kkjk 439 ¼v'kQkd [kku fo- e-iz- jkT;½	 …343

Penal Code (45 of 1860), Sections 302, 364, 120-B & 201 – 
Circumstantial Evidence – Motive – Held – Merely because appellants 
expressed their doubt about character of victim (daughter-in-law of 
appellant) that alone does not conclusively establish that they were having 
any “motive” to murder her – Circumstances should be in category of 
“must” and cannot be based on conjectures and surmises – Chain of 
circumstantial evidence needs to be established with accuracy and precision 
– Suspicion however strong cannot take place of proof – Circumstantial 
evidence not sufficient to establish guilt – Conviction set aside – Appeal 
allowed. [Ramcharan Patel Vs. State of M.P.]	 (DB)…520

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 364] 120&B o 201 & ifjfLFkfrtU; 
lk{; & gsrq & vfHkfu/kkZfjr & ek= D;ksafd vihykFkhZx.k us ihfM+rk ¼vihykFkhZ dh cgw½ ds 
pfj= ds ckjs esa lansg vfHkO;Dr fd;k] og vdsyk fu'pk;d :i ls ;g LFkkfir ugha 
dj ldrk fd mudk mldh gR;k djus dk dksbZ **gsrq** Fkk & ifjfLFkfr;ka **vfuok;Z** 
dh Js.kh esa gksuh pkfg, rFkk u fd vuqekuksa vkSj lansgksa ij vk/kkfjr gksuh pkfg, & 
ifjfLFkfrtU; lk{; dh J`a[kyk ;FkkFkZrk vkSj 'kq)rk ds lkFk LFkkfir djus dh 
vko';drk gS & lansg fdruk Hkh etcwr gks lcwr dk LFkku ugha ys ldrk & nksf"krk 
LFkkfir djus ds fy, ifjfLFkfrtU; lk{; i;kZIr ugha & nks"kflf) vikLr & vihy 
eatwjA ¼jkepj.k iVsy fo- e-iz- jkT;½	  (DB)…520

Penal Code (45 of 1860), Sections 302, 364, 120-B & 201 – Onus of 
Proof – Adverse Inference – Held – Prosecution evidence not found 
trustworthy and was disbelieved by Court below – Principal burden was on 
prosecution which it failed to establish – Adverse inference can be drawn 
against accused only when prosecution established its case beyond 
reasonable doubt and appellant failed to discharge the onus shifted on them – 
Onus was not shifted to appellants and thus cannot be held guilty for this 
reason. [Ramcharan Patel Vs. State of M.P.]	 (DB)…520

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 364] 120&B o 201 & lcwr dk Hkkj & 
izfrdwy fu"d"kZ & vfHkfu/kkZfjr & vfHk;kstu lk{; Hkjkslsean ugha ik;k x;k rFkk 
fupys U;k;ky; }kjk vfo'okl fd;k x;k Fkk & izeq[k Hkkj vfHk;kstu ij Fkk tks fd og 
LFkkfir djus esa foQy jgk & vfHk;qDr ds fo:) izfrdwy fu"d"kZ dsoy rHkh fudkyk 
tk ldrk gS tc vfHk;kstu us viuk izdj.k ;qfDr;qDr lansg ls ijs LFkkfir fd;k gks 
rFkk vihykFkhZ mu ij vk;s Hkkj dk mUekspu djus esa foQy jgk & Hkkj vihykFkhZx.k 
dks varfjr ugha gqvk Fkk vkSj vr% bl dkj.k ls nks"kh ugha Bgjk;s tk ldrsA ¼jkepj.k 
iVsy fo- e-iz- jkT;½	  (DB)…520
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Penal Code (45 of 1860), Section 354 – Applicability – Held – Holding 
the hand of prosecutrix with an evil eye cannot be said to have been done with 
an intent to outrage her modesty, as hand cannot be construed as an 
erogenous part of anatomy with which a woman's modesty, sexuality or sense 
of shame is associated with – Prima facie offence u/S 354 IPC is not made out. 
[Aom Tiwari Vs. State of M.P.]	  …551

n.M lafgrk ¼1860 dk 45½] /kkjk 354 & iz;ksT;rk & vfHkfu/kkZfjr & cqjh utj 
ls vfHk;ksD=h dk gkFk idM+uk] ,slk mldh yTtk Hkax djus ds vk'k; ls djuk ugha 
dgk tk ldrk] D;ksafd gkFk dk vFkZ 'kjhj jpuk foKku ds ,d dkeksRrstd Hkkx ds :Ik 
esa ugha yxk;k tk ldrk gS ftlds lkFk ,d L=h dh yTtk] ySafxdrk ;k 'keZ dh Hkkouk 
tqM+h gqbZ gS & Hkk-na-la- dh /kkjk 354 ds varxZr izFke n`"V~;k vijk/k ugha curkA ¼vkse 
frokjh fo- e-iz- jkT;½	  …551

Penal Code (45 of 1860), Section 354 – See – Protection of Children 
from Sexual Offences Act, 2012, Section 7 & 8 [Aom Tiwari Vs. State of M.P.]	

…551

n.M lafgrk ¼1860 dk 45½] /kkjk 354 & ns[ksa & ySafxd vijk/kksa ls ckydksa dk 
laj{k.k vf/kfu;e] 2012] /kkjk 7 o 8 ¼vkse frokjh fo- e-iz- jkT;½	 …551

Penal Code (45 of 1860), Section 376-D & 506-II – Appreciation of 
Evidence – Statement of Prosecutrix – Credibility – Held – Statement of 
prosecutrix without any corroboration, can alone result in conviction but her 
evidence must be creditworthy, inspiring total confidence – Statements of 
prosecutrix are full of contradictions and omissions – No sign of forcible 
intercourse/injury found on person of prosecutrix – Alleged torn clothes, 
broken bangles not been recovered and seized – There was animosity 
between families of accused and husband of prosecutrix – Divergence 
between statement of prosecutrix and her husband – Conviction set aside – 
Appeal allowed. [Ratanlal Vs. State of M.P.]	 (DB)…527

n.M lafgrk ¼1860 dk 45½] /kkjk 376&D o 506&II & lk{; dk ewY;kadu & 
vfHk;ksD=h ds dFku & fo'oluh;rk & vfHkfu/kkZfjr & fcuk fdlh laiqf"V ds vfHk;ksD=h 
ds dFku ek= ds ifj.kkeLo:i nks"kflf) gks ldrh gS ijarq mldk lk{; fo'oluh;] 
iwjh rjg vkRefo'okl ls izsfjr gksuk pkfg, & vfHk;ksD=h ds dFku fojks/kkHkklksa rFkk 
yksi ls iw.kZ gS & vfHk;ksD=h ds 'kjhj ij cyiwoZd laHkksx@pksV ds dksbZ fu'kku ugha 
ik;s x;s & vfHkdfFkr QVs diM+ksa] VwVh pwfM+;ksa dh cjkenxh rFkk tCrh ugha gqbZ & 
vfHk;qDr rFkk vfHk;ksD=h ds ifr ds ifjokjksa ds e/; oSeuL;rk Fkh & vfHk;ksD=h rFkk 
mlds ifr ds dFku ds chp varj & nks"kflf) vikLr & vihy eatwjA ¼jruyky fo- e-
iz- jkT;½	  (DB)…527
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Penal Code (45 of 1860), Section 376(2) (amended) & 376-D and 
Evidence Act (1 of 1872), Section 114-A (amended) – Consent – Presumption – 
Held – Presumption u/S 114-A of Evidence Act is not available in case of gang 
rape provided u/S 376-D IPC after the amendment incorporated in Section 
376(2) IPC and in Section 114-A of Evidence Act on 03.02.2013 for offence 
committed after 03.02.2013 – Date of incident in present case is 22.12.2013, 
hence amended provision would be applicable. [Ratanlal Vs. State of M.P.]	

(DB)…527

n.M lafgrk ¼1860 dk 45½] /kkjk 376¼2½¼la'kksf/kr½ o 376&D ,oa lk{; 
vf/kfu;e ¼1872 dk 1½] /kkjk 114&A ¼la'kksf/kr½ & lgefr & mi/kkj.kk & vfHkfu/kkZfjr 
& fnukad 03-02-2013 dks Hkk-na-la- dh /kkjk 376¼2½ rFkk lk{; vf/kfu;e dh /kkjk 
114&A esa la'kks/ku 'kkfey gksus ds ckn fnukad 03-02-2013 ds i'pkr~ dkfjr fd;s x;s 
vijk/k ds fy, Hkk-na-la- dh /kkjk 376&D ds varxZr micaf/kr lkewfgd cykRlax ds 
izdj.k esa lk{; vf/kfu;e dh /kkjk 114&A ds varxZr mi/kkj.kk miyC/k ugha gS & 
orZeku izdj.k eas ?kVuk dh fnukad 22-12-2013 gS] vr% la'kksf/kr mica/k ykxw gksxkA 
¼jruyky fo- e-iz- jkT;½	  (DB)…527

Penal Code (45 of 1860), Section 379 & 414 – See – Mines and Minerals 
(Development and Regulation) Act, 1957, Sections 4, 22 & 23-A(2) [Jayant Vs. 
State of M.P.]	  (SC)…175

n.M lafgrk ¼1860 dk 45½] /kkjk 379 o 414 & ns[ksa & [kku vkSj [kfut 
¼fodkl vkSj fofu;eu½ vf/kfu;e] 1957] /kkjk,¡ 4] 22 o 23&A¼2½ ¼t;ar fo- e-iz- 
jkT;½	  (SC)…175

Penal Code (45 of 1860), Section 420 & 120-B – See – Criminal 
Procedure Code, 1973, Section 482 [Pradeep Kumar Shinde Vs. State of M.P.]	

…354

n.M lafgrk ¼1860 dk 45½] /kkjk 420 o 120&B & ns[ksa & n.M çfØ;k lafgrk] 
1973] /kkjk 482 ¼iznhi dqekj f'kans fo- e-iz- jkT;½		 …354

Penal Code 1860 (45 of 1860), Section 498-A – Hostile Witness – 
Credibility – Held – Although father and mother of deceased were declared 
hostile but fact of violence being perpetrated upon deceased by appellant 
stands proved by their deposition in their examination in chief itself which 
remains uncontroverted in cross examination – Conviction u/S 498-A IPC 
upheld. [Shivcharan Vs. State of M.P.]	  …317

n.M lafgrk ¼1860 dk 45½] /kkjk 498&A & i{kfojks/kh lk{kh & fo'oluh;rk & 
vfHkfu/kkZfjr & ;|fi e`frdk ds firk vkSj ekrk i{kfojks/kh ?kksf"kr fd;s x;s Fks fdarq 
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vihykFkhZ }kjk e`frdk ds lkFk fgalk dkfjr fd;s tkus dk rF;] muds eq[; ijh{k.k esa 
gh muds vfHklk{; ls lkfcr gksrk gS] tks fd izfrijh{k.k esa vfookfnr jgk gS & /kkjk 
498&A Hkk-na-la- ds varxZr nks"kflf) dk;e j[kh xbZA ¼f'kopj.k fo- e-iz- jkT;½	…317

Police Regulations, M.P., Regulation 634 – The General Diary – 
Economic Offences – Held – Every complaint received by I.O. shall be 
entered into General Diary as per Regulation 634 maintained at police 
station and entry number shall be given to complainant – Police officer shall 
process all complaints within 15 days and if not possible then maximum 42 
days – S.P. shall keep a check that process is done within stipulated period 
and result is intimated to complainant and if not done, S.P. shall initiate 
Departmental Enquiry against delinquent officer. [Rajendra Singh Pawar 
Vs. State of M.P.]	  …289

iqfyl fofu;eu] e-Á-] fofu;e 634 & lk/kkj.k Mk;jh & vkfFkZd vijk/k & 
vfHkfu/kkZfjr & vUos"k.k vf/kdkjh }kjk izkIr izR;sd ifjokn dh izfof"V] fofu;e 634 ds 
vuqlkj] iqfyl Fkkus esa la/kkfjr lk/kkj.k Mk;jh esa dh tk,xh vkSj ifjokn dks izfof"V 
Øekad fn;k tk,xk & iqfyl vf/kdkjh lHkh ifjoknksa ij 15 fnuksa ds Hkhrj vkSj ;fn 
laHko u gks rc vf/kdre 42 fnuksa ds Hkhrj dk;Zokgh djsxk & iqfyl v/kh{kd iM+rky 
djsxk fd fu;r vof/k ds Hkhrj dk;Zokgh dh xbZ rFkk ifjoknh dks ifj.kke lwfpr fd;k 
x;k gS vkSj ;fn ,slk ugha fd;k x;k gS] iqfyl v/kh{kd] vipkjh vf/kdkjh ds fo:) 
foHkkxh; tkap vkjaHk djsxkA ¼jktsUnz flag iokj fo- e-iz- jkT;½	 …289

Practice & Procedure – Complaint – Procedure – Apex Court laid 
down certain directions for action to be taken on receipt of complaint – 
Procedure discussed and enumerated. [Rajendra Singh Pawar Vs. State of 
M.P.]	  …289

i)fr ,oa izfØ;k & ifjokn & izfØ;k & loksZPp U;k;ky; us f'kdk;r izkIr 
gksus ij dh tkus okyh dkjZokbZ gsrq dfri; funs'k vf/kdfFkr fd;s & izfØ;k foosfpr 
,oa izxf.kr dh xbZA ¼jktsUnz flag iokj fo- e-iz- jkT;½	 …289

Practice & Procedure – Held – Court cannot make modifications to 
amend or correct the legislative errors. [Ratanlal Vs. State of M.P.]

(DB)…527

i)fr ,oa izfØ;k & vfHkfu/kkZfjr & U;k;ky;] fo/kk;h =qfV;ksa dks la'kksf/kr 
vFkok lq/kkj djus ds fy, mikarj.k ugha dj ldrkA ¼jruyky fo- e-iz- jkT;½	

(DB)…527

Practice & Procedure – Review – Scope – Held – Scope of review is very 
limited – Under the garb of review, petitioner cannot be permitted to re-
argue the matter on merits, unless an error apparent on face of record is 
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pointed out – No long drawn arguments can be entertained to fish out such 
error. [Rajasthan Patrika Pvt. Ltd. Vs. State of M.P.]	 (DB)…309

i)fr o izfØ;k & iqufoZyksdu & foLrkj & vfHkfu/kkZfjr & iqufoZyksdu dk 
foLrkj cgqr lhfer gS & iqufoZyksdu dh vkM+ esa] ;kph dks xq.k nks"kksa ds vk/kkj ij 
ekeys ij iqu% rdZ djus dh vuqefr ugha nh tk ldrh] tc rd fd vfHkys[k ij izR;{k 
:i ls izdV =qfV n'kkZbZ xbZ u gks & mDr =qfV n'kkZus gsrq fdUgha yacs rdksZa dks xzg.k 
ugha fd;k tk ldrkA ¼jktLFkku if=dk izk-fy- fo- e-iz- jkT;½	 (DB)…309

Precedent – Held – Judgment passed by highest Court of State is 
binding on subordinate Courts/Tribunals/Authorities of same State because 
of power of superintendence enjoyed by it – Judgment passed by one High 
Court is not binding on another High Court although it may have persuasive 
value. [Rakesh Singh Bhadoriya Vs. Union of India]	 …222

iwoZ fu.kZ; & vfHkfu/kkZfjr & jkT; ds loksZPp U;k;ky; }kjk ikfjr fu.kZ; mlh 
jkT; ds v/khuLFk U;k;ky;ksa@vf/kdj.kksa@izkf/kdj.kksa ij ck/;dkjh gS D;ksafd mlds 
}kjk i;Zos{k.k dh 'kfDr dk miHkksx fd;k tkrk gS & ,d mPp U;k;ky; }kjk ikfjr 
fu.kZ; vU; mPp U;k;ky; ij ck/;dkjh ugha gS ;|fi mldk vkxzgh ewY; gks ldrk gSA 
¼jkds'k flag HknkSfj;k fo- ;wfu;u vkWQ bafM;k½	  …222

Pre-Conception and Pre-Natal Diagnostic Techniques (Prohibition of 
Sex Selection) Act (57 of 1994), Sections 6, 23 & 27 – See – Criminal Procedure 
Code, 1973, Section 439 [Rekha Sengar Vs. State of M.P.]	 (SC)…378

xHkZ/kkj.k iwoZ vkSj çlo iwoZ funku rduhd ¼fyax p;u dk çfr"ks/k½ vf/kfu;e] 
¼1994 dk 57½] /kkjk,¡ 6] 23 o 27 & ns[ksa & n.M çfØ;k lafgrk] 1973] /kkjk 439 ¼js[kk 
lsaxj fo- e-iz- jkT;½	  (SC)…378

Prevention of Corruption Act (49 of 1988), Section 12 – Bribe Giver – 
Directions issued to State police that in every such cases of bribe, FIR shall be 
registered against the bribe giver u/S 12 of the Act. [Surajmal Vs. State of 
M.P.]	  …135

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 12 & fj'or nsus okyk & jkT; 
iqfyl dks funs'k tkjh fd, x, fd fj'or ds ,sls izR;sd izdj.k esa] vf/kfu;e dh /kkjk 
12 ds varxZr fj'or nsus okys ds fo:) izFke lwpuk izfrosnu iathc) fd;k tk,xkA 
¼lwjtey fo- e-iz- jkT;½	  …135

Prevention of Corruption Act (49 of 1988), Section 12 & 24 (repealed) – 
Held – Applicant and complainant both alleged that they have given bribe to 
each other for getting unlawful work done and are aggrieved by non return 
of the bribe money as the said work was not done – Vide amendment of 2018, 
Section 24 was repealed which accorded protection to bribe givers – In 
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instant case, offence registered in 2019 thus applicant and complainant liable 
to be prosecuted u/S 12 of the Act. [Surajmal Vs. State of M.P.]	 …135

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 12 o 24 ¼fujflr½ & 
vfHkfu/kkZfjr & vkosnd ,oa ifjoknh] nksuksa us vfHkdfFkr fd;k fd mUgksusa fof/kfo:) 
dk;Z djkus ds fy, ,d nwljs dks fj'or nh gS vkSj fj'or dh jde u ykSVk;s tkus ls 
O;fFkr gSa D;ksafd mDr dk;Z ugha fd;k x;k Fkk & 2018 ds la'kks/ku }kjk /kkjk 24 
fujflr dh xbZ Fkh tks fj'or nsus okys dks laj{k.k iznku djrh Fkh & orZeku izdj.k esa] 
vijk/k 2019 eas iathc) gqvk] vr%] vkosnd ,oa ifjoknh] vf/kfu;e dh /kkjk 12 ds 
varxZr vfHk;ksftr fd;s tkus ds fy, nk;h gSaA ¼lwjtey fo- e-iz- jkT;½	 …135

Protection of Children from Sexual Offences Act, (32 of 2012), Section 
7 & 8 and Criminal Procedure Code, 1973 (2 of 1974), Section 438 –  
Anticipatory Bail – Grounds – Held – Holding of hand of prosecturix can be 
termed as physical contact without penetration, but it will not constitute 
offence u/S 7 of POCSO Act – As per statement u/S 164 Cr.P.C., there has 
been no contact with vagina, anus or breast of prosecutrix – Prima facie, 
applicants cannot be held punishable u/S 8 of the Act – Application allowed. 
[Aom Tiwari Vs. State of M.P.]	  …551

ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e] ¼2012 dk 32½] /kkjk 7 o 8 ,oa 
n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 438 & vfxze tekur & vk/kkj & 
vfHkfu/kkZfjr & vfHk;ksD=h dk gkFk idM+us dks] izos'ku fd, fcuk 'kkjhfjd laidZ 
cukuk dgk tk ldrk gS] ysfdu ;g ikWDlks vf/kfu;e dh /kkjk 7 ds varxZr vijk/k 
dkfjr ugha djsxk & na-iz-la- dh /kkjk 164 ds varxZr dFku vuqlkj] vfHk;ksD=h dh 
;ksfu] xqnk vFkok Lru ls dksbZ Li'kZ ugha gqvk & izFke n`"V~;k] vkosndx.k dks 
vf/kfu;e dh /kkjk 8 ds varxZr n.Muh; ugha Bgjk;k tk ldrk & vkosnu eatwjA ¼vkse 
frokjh fo- e-iz- jkT;½	  …551

Protection of Children from Sexual Offences Act, (32 of 2012), Section 
7 & 8 and Penal Code (45 of 1860), Section 354 – Applicability – Held – 
Provisions of Section 354 IPC is much wider than Section 7 of POCSO Act – 
Section 7 is gender neutral as regards both the victim and the offender where 
as offence u/S 354 IPC is a gender specific and applies only where victim is 
woman but offender can be man or a woman – It is not restricted to only those 
parts of anatomy of female which bears specific mention in Section 7 of 
POCSO Act. [Aom Tiwari Vs. State of M.P.]	 …551

ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e] ¼2012 dk 32½] /kkjk 7 o 8 ,oa 
n.M lafgrk ¼1860 dk 45½] /kkjk 354 & iz;ksT;rk & vfHkfu/kkZfjr & Hkk-na-la- dh /kkjk 
354 ds mica/k ikWDlks vf/kfu;e dh /kkjk 7 dh rqyuk esa vf/kd O;kid gSa & /kkjk 7 
ihfM+r vkSj vijk/kh nksuksa ds laaca/k esa fyax fujis{k gS tcfd Hkk-na-la- dh /kkjk 354 ds 
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varxZr vijk/k fyax fof'k"V gS vkSj dsoy ogka ykxw gksrk gS tgka ihfM+r ,d L=h gks 
ysfdu vijk/kh iq:"k vFkok efgyk gks ldrk gS & ;g L=h dh 'kjhj jpuk ds dsoy mu 
vaxksa rd lhfer ugha gS ftudk ikWDlks vf/kfu;e dh /kkjk 7 esa fofufnZ"V mYys[k gSA 
¼vkse frokjh fo- e-iz- jkT;½	  …551

Service Law – Cancellation of Regularisation – Petitioners regularised 
on 20.07.1998 under the Regulation of 1988 – Vide administrative order dated 
29.07.1998, Regulation of 1988 was nullified w.e.f. 13.07.1998 – Held – On 
date of regularization, previous regulation and instructions were in force and 
new regulation of 1998 was not in existence – Subsequent administrative 
order cannot take away the vested right – Regularisation cannot be cancelled 
– Petitions allowed. [Arun Narayan Hiwase Vs. State of M.P.]	 …246

lsok fof/k & fu;ferhdj.k dk jn~ndj.k & ;kphx.k 1988 ds fofu;e ds 
varxZr fnukad 20-07-1998 dks fu;fer gq, & fnukad 29-07-1998 ds iz'kklfud vkns'k 
}kjk] 1988 ds fofu;e dks 13-07-1998 ls izHkkoh :i ls vd`r fd;k x;k Fkk & 
vfHkfu/kkZfjr & fu;ferhdj.k dh frfFk dks] iwoZ fofu;e vkSj vuqns'k izHkkoh Fks rFkk 
1998 dk u;k fofu;e vfLrRo esa ugha Fkk & i'pkr~orhZ iz'kklfud vkns'k fufgr 
vf/kdkj dks ugha Nhu ldrk & fu;ferhdj.k jn~n ugha fd;k tk ldrk & ;kfpdk,¡ 
eatwjA ¼v:.k ukjk;.k fgols fo- e-iz- jkT;½	  …246

Service Law – Constitution – Article 342(1) – Scheduled Caste/ 
Scheduled Tribe – False Caste Certificate – Held – Petitioner obtained 
employment against the post reserved for Scheduled Tribe – Petitioner 
belongs to “Halba Koshti” caste which is OBC in State of M.P. and not a 
scheduled tribe – When employment/appointment is obtained on basis of 
false/forged caste certificate, person concerned cannot be allowed to enjoy 
the benefit of wrong committed by him – Such appointment is void ab initio 
and is liable to be cancelled. [Nageswar Sonkesri Vs. State of M.P.]	 …265

lsok fof/k & lafo/kku & vuqPNsn 342¼1½ & vuqlwfpr tkfr@vuqlwfpr 
tutkfr & feF;k tkfr izek.k&i= & vfHkfu/kkZfjr & ;kph us vuqlwfpr tutkfr gsrq 
vkjf{kr in ij jkstxkj izkIr fd;k & ;kph **gYck dks"Vh** tkfr dk gS tks fd e-iz- 
jkT; esa vU; fiNM+k oxZ esa vkrh gS rFkk u fd vuqlwfpr tutkfr esa vkrh gS & tc 
jkstxkj@fu;qfDr] feF;k@dwVd`r tkfr izek.k&i= ds vk/kkj ij izkIr gqvk gS] 
lacaf/kr O;fDr dks mlds }kjk dkfjr fd;s x;s nks"k dk ykHk mBkus dh eatwjh ugha nh 
tk ldrh & mDr fu;qfDr vkjaHk ls gh 'kwU; gS rFkk jn~n fd;s tkus ;ksX; gSA ¼ukxs'oj 
lksudsljh fo- e-iz- jkT;½	  …265

Service Law – Executive Order – Effect – Held – Apex Court concluded 
that executive order of government cannot be made operative with 
retrospective effect. [Arun Narayan Hiwase Vs. State of M.P.]	 …246
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lsok fof/k & dk;Zikfyd vkns'k & izHkko & vfHkfu/kkZfjr & loksZPp U;k;ky; us 
fu"df"kZr fd;k gS fd ljdkj ds dk;Zikfyd vkns'k dks Hkwry{kh izHkko ls izorZu esa ugha 
yk;k tk ldrkA ¼v:.k ukjk;.k fgols fo- e-iz- jkT;½	 …246

Service Law – Pension – Cause of Action – Held – Any deficiency in 
pension would result in recurring cause of action as in the case of petitioner – 
Since petition has been filed after 7 years of accrual of cause of action, 
petitioner would not be entitled for arrears for a period beyond 3 years – He 
will be entitled for arrears and interest for last 3 years only – Re-fixation of 
pension directed after adding increment – Petition disposed. [Surendra 
Kumar Jain Vs. State of M.P.]	  …230

lsok fof/k & isa'ku & okn gsrqd & vfHkfu/kkZfjr & isa'ku esa fdlh deh ls 
vkorhZ okn gsrqd ifj.kkfer gksxk tSlk fd ;kph ds izdj.k esa gS & pwafd ;kfpdk okn 
gsrqd izksn~Hkwr gksus ds 7 o"kZ i'pkr~ izLrqr dh x;h gS] ;kph] 3 o"kZ ls ijs dh vof/k ds 
cdk;k gsrq gdnkj ugha gksxk & og dsoy fiNys 3 o"kZ ds cdk;k ,oa C;kt gsrq gdnkj 
gksxk & osruo`f) tksM+us ds i'pkr~ isa'ku dk iqu% fu/kkZj.k djus ds fy, funsf'kr fd;k 
x;k & ;kfpdk fujkd`rA ¼lqjsUnz dqekj tSu fo- e-iz- jkT;½	 …230

Service Law – Post of Current Charge – Held – No relief can be 
extended to petitioner who was holding the post of current charge and was 
transferred on a vacant and regular post – Petitioner has no right to claim for 
holding a post of current charge. [Mahendra Singh Amb Vs. State of M.P.]	

…235

lsok fof/k & orZeku izHkkj dk in & vfHkfu/kkZfjr & ml ;kph dks dksbZ vuqrks"k 
ugha fn;k tk ldrk tks fd orZeku izHkkj ds in dks /kkj.k fd;s gq, Fkk rFkk ,d fjDr 
vkSj fu;fer in ij LFkkukarfjr dj fn;k x;k Fkk & ;kph dks orZeku izHkkj dk in 
/kkj.k djus dk nkok djus dk dksbZ vf/kdkj ugha gSA ¼egsUnz flag vac fo- e-iz- jkT;½	

…235

Service Law – Promotion – Held – No person has a vested right of 
promotion, at the most he can claim that he has a right for his consideration 
for promotion – A promotion may effect various persons and their promotion 
cannot be changed after a long time. [Sajjan Singh Kaurav Vs. State of M.P.]	

…*3

lsok fof/k & inksUufr & vfHkfu/kkZfjr & fdlh O;fDr dks inksUufr dk fufgr 
vf/kdkj ugha gS] vf/kd ls vf/kd og nkok dj ldrk gS fd inksUufr gsrq mldk fopkj 
fd;s tkus dk mls ,d vf/kdkj gS & ,d inksUufr fofHkUu O;fDr;ksa dks izHkkfor dj 
ldrh gS vkSj mudh inksUufr dks ,d nh?kZ vof/k ds i'pkr~ cnyk ugha tk ldrkA 
¼lTtu flag dkSjo fo- e-iz- jkT;½	  …*3
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Service Law –  Regulation of 1998 – Repeal & Saving Clause – Held – 
The Repeal and Saving Clause of Regulation of 1998 protects such 
regularization/action which was taken pursuant to erstwhile Regulation and 
instructions. [Arun Narayan Hiwase Vs. State of M.P.]	 …246

lsok fof/k & 1998 dk fofu;e & fujlu o O;ko`fRr [kaM & vfHkfu/kkZfjr & 
1998 ds fofu;e dk fujlu vkSj O;ko`fRr [kaM ,sls fu;ferhdj.k@dkjZokbZ dks lajf{kr 
djrk gS tks fd igys ds fofu;e vkSj vuqns'kksa ds vuqlj.k esa fd;s x;s FksA ¼v:.k 
ukjk;.k fgols fo- e-iz- jkT;½	  …246

Service Law – Transfer – Grounds – Held – Transfer is a condition of 
service and normally Court should refrain from interfering into transfer 
orders until and unless it is an outcome of malafide or passed by incompetent 
authority or are changing the service conditions of employee or disturbing 
the seniority etc. – No such grounds available to petitioner – Petition 
dismissed. [Mahendra Singh Amb Vs. State of M.P.]	 …235

lsok fof/k & LFkkukarj.k & vk/kkj & vfHkfu/kkZfjr & LFkkukarj.k lsok dh ,d 
'krZ gS rFkk lkekU;r% U;k;ky; dks LFkkukarj.k vkns'kksa esa rc rd gLr{ksi djus ls 
fojr jguk pkfg, tc rd fd ;g vln~Hkkouk dk ifj.kke u gks ;k v{ke izkf/kdkjh 
}kjk ikfjr fd;k x;k u gks ;k deZpkjh dh lsok 'krksZa eaas ifjorZu ;k ofj"Brk bR;kfn 
izHkkfor u djrs gksa & ;kph ds ikl ,sls dksbZ vk/kkj miyC/k ugha & ;kfpdk [kkfjtA 
¼egsUnz flag vac fo- e-iz- jkT;½	  …235

Service Law – Transfer Policy – Held – Division Bench of this Court 
has concluded that in case transfer is alleged to be contrary to policy, the 
appropriate remedy is to approach the authority themselves by filing a 
representation seeking cancellation/modification of transfer orders. 
[Mahendra Singh Amb Vs. State of M.P.]	  …235

lsok fof/k & LFkkukarj.k uhfr & vfHkfu/kkZfjr & bl U;k;ky; dh [kaM ihB us 
fu"df"kZr fd;k gS fd ;fn LFkkukarj.k dk uhfr ds foijhr gksuk vfHkdfFkr gS] rks 
LFkkukarj.k vkns'kksa dk jn~ndj.k@mikarj.k pkgrs gq, ,d vH;kosnu izLrqr dj 
izkf/kdkjh ds le{k tkuk leqfpr mipkj gSA ¼egsUnz flag vac fo- e-iz- jkT;½	 …235

Service Law – Transfer – Recommendation by Political Person – Held – 
If the work of a person is not found to be satisfactory then the recommendation 
can be made by political person for transferring the employee. [Mahendra 
Singh Amb Vs. State of M.P.]	  …235

lsok fof/k & LFkkukarj.k & jktuSfrd O;fDr }kjk flQkfj'k & vfHkfu/kkZfjr & 
;fn ,d O;fDr dk dk;Z larks"ktud ugha ik;k tkrk gS rc jktuSfrd O;fDr }kjk 
deZpkjh dks LFkkukarfjr djus gsrq flQkfj'k dh tk ldrh gSA ¼egsUnz flag vac fo- e-iz- 
jkT;½	  …235
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Sinchai Prabandhan Me Krishkon Ki Bhagidari Adhiniyam, M.P. (23 of 
1999), Section 4, Sinchai Prabandhan Me Krishkon Ki Bhagidari (Sansodhan) 
Adhiniyam, M.P. (23 of 2013), Section 4 and Sinchai Prabandhan Me Krishkon 
Ki Bhagidari (Second Amendment) Adhiniyam, M.P., 2019 (5 of 2020), 
Sections 4(6), 4(8) & 41 – Amendment – Practice – Held – As per Section 4(6) & 
4(8) of Second Amendment Act of 2019, tenure of elected President and 
Members of Committee could not have been abruptly reduced for period of 
less than 5 years without assigning/recording reasons whereas in present 
case, body has been dissolved before completing period of 3 years and that 
too without assigning any reasons – Impugned notification quashed – 
Petition allowed. [Kishan Patel Vs. State of M.P.]	 (DB)…297

flapkbZ izca/ku esa d`"kdksa dh Hkkxhnkjh vf/kfu;e] e-iz- ¼1999 dk 23½] /kkjk 4] 
flapkbZ izca/ku esa d`"kdksa dh Hkkxhnkjh ¼la'kks/ku½ vf/kfu;e] e-iz- ¼2013 dk 23½] /kkjk 4 
,oa flapkbZ izca/ku esa d`"kdksa dh Hkkxhnkjh ¼f}rh; la'kks/ku½ vf/kfu;e]  e-iz-] 2019 
¼2020 dk 5½] /kkjk,¡ 4¼6½] 4¼8½ o 41 & la'kks/ku & i)fr & vfHkfu/kkZfjr & 2019 ds 
f}rh; la'kks/ku vf/kfu;e dh /kkjk 4¼6½ o 4¼8½ ds vuqlkj] lfefr ds fuokZfpr v/;{k 
,oa lnL;ksa ds dk;Zdky dks] fcuk dkj.k fn;s@vfHkfyf[kr fd;s] 5 o"kksZa ls de vof/k 
ds fy, vizR;kf'kr <ax ls ?kVk;k ugha tk ldrk Fkk] tcfd orZeku izdj.k esa] fudk; 
dks 3 o"kksZa dh vof/k iw.kZ gksus ds igys gh fo?kfVr fd;k x;k gS vkSj og Hkh dksbZ dkj.k 
fn;s fcuk & vk{ksfir vf/klwpuk vfHk[kafMr & ;kfpdk eatwjA ¼fd'ku iVsy fo- e-iz- 
jkT;½	  (DB)…297

Sinchai Prabandhan Me Krishkon Ki Bhagidari (Sansodhan) Adhiniyam, 
M.P. (23 of 2013), Section 4 – See – Sinchai Prabandhan Me Krishkon Ki 
Bhagidari Adhiniyam, M.P., 1999, Section 4 [Kishan Patel Vs. State of M.P.]	  

(DB)…297

flapkbZ izca/ku esa d`"kdksa dh Hkkxhnkjh ¼la'kks/ku½ vf/kfu;e] e-iz- ¼2013 dk 
23½] /kkjk 4 & ns[ksa & flapkbZ izca/ku esa d`"kdksa dh Hkkxhnkjh vf/kfu;e] e-iz-] 1999] 
/kkjk 4 ¼fd'ku iVsy fo- e-iz- jkT;½	  (DB)…297

Sinchai Prabandhan Me Krishkon Ki Bhagidari (Second Amendment) 
Adhiniyam, M.P., 2019 (5 of 2020), Sections 4(6), 4(8) & 41 – See – Sinchai 
Prabandhan Me Krishkon Ki Bhagidari Adhiniyam, M.P., 1999, Section 4 
[Kishan Patel Vs. State of M.P.]	  (DB)…297

flapkbZ izca/ku esa d`"kdksa dh Hkkxhnkjh ¼f}rh; la'kks/ku½ vf/kfu;e]  e-iz-] 
2019 ¼2020 dk 5½] /kkjk,¡ 4¼6½] 4¼8½ o 41 & ns[ksa & flapkbZ izca/ku esa d`"kdksa dh 
Hkkxhnkjh vf/kfu;e] e-iz-] 1999] /kkjk 4 ¼fd'ku iVsy fo- e-iz- jkT;½	 (DB)…297
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The Commercial Courts, Commercial Division, Commercial Appellate 
Division of High Courts Act, 2015 (4 of 2016), Section 2(c)(xvii) & 3 – 
“Commercial Dispute” – Jurisdiction – Held – Disputes related to design are 
required to be instituted before a Commercial Court constituted u/S 3 of the 
Act of 2015. [S.D. Containers Indore Vs. M/s. Mold Tek Packaging Ltd.]	

(SC)…163

okf.kfT;d U;k;ky;] mPp U;k;ky; okf.kfT;d izHkkx vkSj okf.kfT;d vihy 
izHkkx vf/kfu;e] 2015 ¼2016 dk 4½] /kkjk 2¼c½¼xvii½ o 3 & **okf.kfT;d fookn** & 
vf/kdkfjrk & vfHkfu/kkZfjr & fMtkbu ls lacaf/kr fooknksa dks 2015 ds vf/kfu;e dh 
/kkjk 3 ds varxZr xfBr ,d okf.kfT;d U;k;ky; ds le{k lafLFkr fd;k tkuk visf{kr 
gSA ¼,l-Mh- daVsulZ bankSj fo- es- eksYM Vsd isdsftax fy-½	 (SC)…163

The Commercial Courts, Commercial Division, Commercial Appellate 
Division of High Courts Act, 2015 (4 of 2016), Sections 4, 7 & 21 – See – Designs 
Act, 2000, Section 19 & 22(4) [S.D. Containers Indore Vs. M/s. Mold Tek 
Packaging Ltd.]	  (SC)…163

okf.kfT;d U;k;ky;] mPp U;k;ky; okf.kfT;d izHkkx vkSj okf.kfT;d vihy 
izHkkx vf/kfu;e] 2015 ¼2016 dk 4½] /kkjk,¡ 4] 7 o 21 & ns[ksa & fMtkbu vf/kfu;e] 
2000] /kkjk 19 o 22¼4½ ¼,l-Mh- daVsulZ bankSj fo- es- eksYM Vsd isdsftax fy-½	

(SC)…163

Transfer of Property Act (4 of 1882), Section 111(g)(2) – See – Land 
Revenue Code, M.P., 1959, Section 165(7)(b) [Dharmendra Jatav Vs. State of 
M.P.]	  …445

lEifÙk vUrj.k vf/kfu;e ¼1882 dk 4½] /kkjk 111¼g½¼2½ & ns[ksa & Hkw jktLo 
lafgrk] e-Á-] 1959] /kkjk 165¼7½¼b½ ¼/keZsUnz tkVo fo- e-iz- jkT;½	 …445

Words & Phrases – “Blacklisting” & “Principle of Natural Justice” – 
Discussed & explained. [UMC Technologies Pvt. Ltd. Vs. Food Corporation 
of India]	  (SC)…27

'kCn ,oa okD;ka'k & **dkyh lwph esa uke Mkyuk** o **uSlfxZd U;k; dk 
fl)kar** & foosfpr o Li"V fd;s x;sA ¼;w,elh VsDuksykWth izk- fy- fo- QqM dkjiksjs'ku 
vkWQ bafM;k½	  (SC)…27

Words & Phrases – “ejusdem generis” – Principle of – Discussed and 
explained. [Aom Tiwari Vs. State of M.P.]	  …551

'kCn o okD;ka'k & **ltkfr** & dk fl)kar & foosfpr ,oa Li"V fd;k x;kA 
¼vkse frokjh fo- e-iz- jkT;½	  …551
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Words & Phrases – Show Cause Notice – Contents – Discussed & 
explained. [UMC Technologies Pvt. Ltd. Vs. Food Corporation of India]	

(SC)…27

'kCn ,oa okD;ka'k & dkj.k crkvks uksfVl & varoZLrq & foosfpr o Li"V fd;s 
x;sA ¼;w,elh VsDuksykWth izk- fy- fo- QqM dkjiksjs'ku vkWQ bafM;k½	 (SC)…27

Working Journalists and Other Newspaper Employees (Conditions of 
Service) and Miscellaneous Provisions Act (45 of 1955) – Aims & Objects – 
Held – Act of 1955 is a beneficent piece of legislation and it cannot be read in a 
hyper technical manner to strangulate a litigant – Liberal interpretation 
should be given to provisions in order to advance the cause of justice. 
[Rajasthan Patrika Pvt. Ltd. Vs. State of M.P.]	 (DB)…309

Jethoh i=dkj vkSj vU; lekpkj&i= deZpkjh ¼lsok dh 'krsZa½ vkSj izdh.kZ 
mica/k vf/kfu;e ¼1955 dk 45½ & y{; o mn~ns'; & vfHkfu/kkZfjr & 1955 dk 
vf/kfu;e fo/kku dk ,d ijksidkjh vax gS rFkk ,d eqdnesckt dk xyk ?kksaVus gsrq bls 
vR;ar rduhdh <ax ls ugha i<+k tk ldrk & U;k; ds /;s; dks vkxs c<+kus ds fy, 
mica/kksa dk mnkj fuoZpu fd;k tkuk pkfg,A ¼jktLFkku if=dk izk-fy- fo- e-iz- jkT;½	

(DB)…309

Working Journalists (Conditions of Service) and Miscellaneous 
Provisions Rules, 1957, Rule 36 – Application – Prescribed Form – Held – If 
necessary details are otherwise available in application, although in a 
different manner and not in prescribed form, application cannot be thrown 
into winds – It is the “substance” and not the “form” which will decide the 
entertainability of application. [Rajasthan Patrika Pvt. Ltd. Vs. State of 
M.P.]	  (DB)…309

Jethoh i=dkj ¼lsok dh 'krsZa½ vkSj izdh.kZ mica/k fu;e] 1957] fu;e 36 & 
vkosnu & fofgr iz:i & vfHkfu/kkZfjr & ;fn vko';d fooj.k vkosnu esa vU;Fkk 
miyC/k gS] ;|fi ,d vyx <ax esa rFkk fofgr iz:i esa ugha] vkosnu vLohdkj ugha 
fd;k tk ldrk & ;g **lkj** gS rFkk u fd **iz:i** tks fd vkosnu ds xzg.k fd;s tkus 
dh ;ksX;rk fofuf'pr djsxkA ¼jktLFkku if=dk izk-fy- fo- e-iz- jkT;½	 (DB)…309

* * * * * 
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FAREWELLS

HON'BLE MR. JUSTICE VISHNU PRATAP SINGH CHAUHAN

Born on March 15, 1959. Did M.Sc., B.Ed. & LL.B. and joined Judicial 
Service as Civil Judge Class-II on October 08, 1985. Appointed as Civil Judge 
Class-I in the year 1992 and as C.J.M./A.C.J.M., in the year 1996. Promoted as 
officiating District Judge in Higher Judicial Service in the year 1998 and was 
posted as II A.D.J., Mahasamund. Posted as Additional District Judge, Narsingarh 
in the year 2001. Worked as II A.D.J., Chhatarpur and thereafter as A.D.J., 
Mungaoli in the year 2005. Was granted Selection Grade Scale w.e.f. 26.02.2006. 
Posted as President, District Consumer Forum, Chhindwara in the year 2007 and 
at Guna in the year 2008. Worked as Special Judge (SC/ST) (P.A.) Act and I-AJ to 
I-ADJ at Gwalior in the year 2012 and at Bhopal in the year 2013. Posted as 
District & Sessions Judge, Sidhi in the year 2014. Was granted Super Time Scale 
w.e.f. 19.10.2014. Posted as District & Sessions Judge, Hoshangabad in the year 
2017. Posted as District Judge (Inspection), High Court of M.P., Bench Gwalior 
on 01.08.2017 and thereafter as District Judge (Inspection)/ Incharge, Principal 
Registrar, High Court of M.P. at Gwalior from September 2017. Thereafter posted 
as District Judge (Inspection), Gwalior zone, High Court of M.P. from September 
18, 2017 till elevation. Elevated as Judge of the High Court of Madhya Pradesh on 
November 19, 2018 and .demitted Office on March 14, 2021

We, on behalf of The Indian Law Reports (M.P. Series) wish His 
Lordship a healthy, happy and prosperous life.

---------------------
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FAREWELL OVATION TO HON'BLE MR. JUSTICE VISHNU 
PRATAP SINGH CHAUHAN, GIVEN ON 12.03.2021, IN THE 
CONFERENCE HALL OF SOUTH BLOCK, HIGH COURT OF M.P., 
JABALPUR.

Hon'ble Mr. Justice Mohammad Rafiq, Chief Justice, bids farewell to 
the demitting Judge :-

We have gathered here to bid an endearing farewell to Shri Justice V.P.S. 
Chauhan, who is demitting office on attaining the age of superannuation after 
successful tenure of about 35 years.

Shri Justice Chauhan was born on 15 March 1959. He hails from a family 
devoted to public service. His father Shri Rampal Singh Chauhan retired as 
Additional Collector, Government of Madhya Pradesh. Justice Chauhan joined 
the Judicial Service on 8 October 1985. He was appointed as Civil Judge, Class-I 
on 17.07.1992 and as C.J.M./A.C.J.M. on 01.07.1996. He was promoted as 
officiating District Judge in Higher Judicial Service on 01.06.1998. He was 
granted Selection Grade Scale with effect from 26.02.2006. Later on he was 
granted Super Time Scale with effect from 19.10.2014. During his tenure as 
Judicial Officer, he remained posted at different places in the State such as 
Bhopal, Alirajpur, Raghogarh, Indore, Mahasamund, Baloda-Bazar, 
Narsinghpur, Chhatarpur, Mungaoli, Chhindwara, Guna, Gwalior, Sidhi and 
Hoshangabad. He also worked as President, District Consumer Forum. Before 
elevation as Judge of the High Court, he was posted as District Judge (Inspection), 
Gwalior Zone.

Considering the vast experience treasured by Shri Justice Chauhan in the 
District Judiciary, he, in recognition of his merit, was elevated as Judge of this 
High Court on 19 November 2018. Justice Chauhan's contribution on Judicial and 
Administrative side has been very illustrative. He is known for his soft and polite 
behavior and pleasant mannerism.

Shri Justice Chauhan shall always be remembered as a Judge whose 
actions were always just, rational and reasonable. He is hard working and soft 
spoken. He always encouraged younger members of the Bar. I have found his 
assistance in administrative matters very useful. I am sure that his vast knowledge 
and experience will continue to be useful to the society even after his retirement. 

 I, on my behalf and on behalf of my esteemed sister and brother 
Judges and the Registry of the High Court, wish Shri Justice Vishnu Pratap Singh 
Chauhan and Mrs. Shashi S. Chauhan a very happy, prosperous and glorious life 
ahead.

---------------------------
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Shri Purushaindra Kaurav, Advocate General, M.P., bids farewell :-

vkt ge ekuuh; U;k;ewfrZ Jh fo".kq izrki flag pkSgku ds vf/kof"kZrk izkIr djus ij 
Lusgiw.kZ fonkbZ lekjksg esa mifLFkr gq, gSaA ekuuh; U;k;ewfrZ Jh oh-ih-,l- pkSgku dk tUe iUnzg 
ekpZ mUuhl lkS mUlB dks ,sls ifjokj esa gqvk Fkk tks yksdlsok ds fy, lefiZr jgs gSaA ekuuh; 
U;k;ewfrZ Jh oh-ih-,l- pkSgku dk U;kf;d lsok esa izos'k vkB vDVwcj mUuhl lkS ipklh dks gqvkA 
fnukad l=g tqykbZ mUuhl lkS ckuos dks ekuuh; U;k;ewfrZ] O;ogkj U;k;k/kh'k oxZ&1 ds :i esa 
rFkk fnukad ,d tqykbZ mUuhl lkS fN;kuos dks os vfrfjDr eq[; U;kf;d eftLVªsV@eq[; 
U;kf;d eftLVªsV ds :i esa inksUur gq,A

ekuuh; U;k;ewfrZ Jh oh-ih-,l- pkSgku mPp U;kf;d lsok esa inksUur gq, vkSj  fnukad 
,d twu mUuhl lkS vaBkuos dks dk;Zokgd ftyk U;k;k/kh'k dk inHkkj xzg.k fd;kA ekuuh; 
U;k;ewfrZ Jh pkSgku dks NCchl Qjojh nks gtkj N% dks p;u xzsM rFkk fnukad mUuhl vDVwcj nks 
gtkj pkSng dks lqij Vkbe Ldsy ¼vf/kd le;eku½ iznku fd;k x;kA ekuuh; U;k;ewfrZ Jh oh-
ih-,l-pkSgku us viuh lsok ds nkSjku Hkksiky] vyhjktiqj] bankSj] egkleaqn  cykSnk cktkj] ]
ujflagiqj Nrjiqj] eqaxkoyh] fNanokM+k] xquk] lh/kh] gks'kaxkckn rFkk Xokfy;j esa dk;Z fd;k gSA 
blds vfrfjDr ekuuh; U;k;ewfrZ us v/;{k] ftyk daT;wej Qksje rFkk ftyk U;k;k/kh'k 
¼fujh{k.k½] Xokfy;j tksu dk in Hkh lq'kksfHkr fd;k gSaA

vkius e/;izns'k mPp U;k;ky; esa U;k;kf/kifr ds :i esa mUuhl uoEcj nks gtkj 
vV~Bkjg dks 'kiFk yh ,oa djhc <kbZ o"kZ dk le; ekuuh; mPp U;k;ky; esa U;k;kf/kifr ds :i 
esa O;rhr fd;kA Hkys gh vkidk mPp U;k;ky; esa U;k;kf/kifr ds :i esa ,d vYi le; jgk gks 
fdarq vkids }kjk 35 o"kksZa ls vf/kd dk le; ,d lQy U;k;k/kh'k ds :i esa O;rhr fd;k x;k gSA 
eq>s vkids le{k egkf/koDrk ds :i esa 'kklu dh vksj ls i{k esa rFkk ofj"B vf/koDrk ds :i esa 
'kklu ds fo:) dk;Z djus dk lkSHkkX; izkIr gqvk gSA eSaus vkidks ges'kk lkSgknZiw.kZ] eS=hiw.kZ] uez] 
lq'khy rFkk dk;Z ds izfr lefiZr ik;kA vkius okLrfod ,oa O;ogkfjd Kku dh n{krk ds dkj.k 
vius lsokdky esa tfVy dkuwuh igyqvksa dk ljyrk ls lek/kku fd;k ,oa egRoiw.kZ fu.kZ; ikfjr 
fd;s gSaA ge lHkh vkids dk;Zdky dh ljkguk djrs gSa vkSj ;g dkeuk djrs gSa fd vki U;kf;d 
lsok ls fojr gksdj lektlsok esa jr jgsa] vkidk yack vuqHko lekt dks ykHkkfUor djsxkA

eSa] ekuuh; U;k;ewfrZ Jh pkSgku dh /keZiRuh Jherh 'kf'k flag] iq=x.k Jh foosd] Jh 
vf[kys'k rFkk _f"k ,oa muds ifjokj ds vU; lnL;x.k dk fo'ks"k mYys[k djuk pkgrk gWwa fd 
vki lHkh ds fujarj lg;ksx ls gh U;k;ewfrZ Jh pkSgku brus yacs le; rd lQyrkiwoZd 
U;k;nku dh izfØ;k esa layXu jgsA

eSa] e/;izns'k 'kklu dh vksj ls] lHkh fof/k vf/kdkfj;ksa dh vksj ls rFkk Lo;a viuh vksj ls 
ekuuh; U;k;ewfrZ Jh pkSgku dks 'kqHkdkeukvksa lfgr Hkkoiw.kZ fonkbZ nsrk gWaw rFkk ijefirk ijes'oj 
ls izkFkZuk djrk gWwa fd vki lifjokj lnSo LoLFk] lEiUu ,oa lq[kh jgsaA

� /kU;oknA

---------------------------
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Shri Raman Patel, President, High Court Bar Association, Jabalpur,  
bids farewell :-

egkuqHkkox.k] vkt ge ekuuh; U;k;kf/kifr Jh oh-ih-,l- pkSgku lkgc dk fonkbZ 
lekjksg vk;ksftr dj jgs gSaA mUgkasus vius thou ds yEcs le; esa U;kf;d lsok;as nh gaSA lu~ 1992 
esa flfoy tt ls ysdj vkt fnukad rd bl yEcs varjky esa vkids }kjk U;k; dh ifjf/k esa O;Lr 
jguk vius vki esa ,d felky gSA

vkt eq>s esjs ckj dh izfrfØ;k O;Dr djus ds fy;s dgk x;k gSA eSa ;gh dgWwaxk vki 
e`nqHkk"kh] feyulkj vkSj lqy>s gq;s O;fDr gaSA tgkWa rd vkids U;k;ky; ds izfr ckj dk fparu 
jgk gS] og dqN de u jgk vkSj dqN T;knk lkekU; lksp jgh gSA eS vkt dqN ;g Hkh dguk 
pkgwWaxk] bl le; iqfyl foHkkx cgqr [kq'k jgrk gS o vk'kkoknh gSA gekjh tsyksa esa fu:) fd;s gq;s 
O;fDr;ksa esa vk/ks yksx iqfyl dh esgjckuh ls csxqukg can gSA vr% eS vkt bl lHkk esa ;g Hkh 
izkFkZuk d:Waxk fd vafre fu.kZ; gksus rd nQk 34] 149] 120¼ch½ bR;kfn vijk/kksa ij fj;k;r dh 
tkuh pkfg;s] tSlk fd iwoZ esa gksrk Fkk] rkfd vkj{kh foHkkx tuekul ds lkFk viuh T;knrh ij 
jksd yxk ldsaA vfHk;kstu essa] tks dksbZ O;fDr lh/ks vijk/k esa fyIr gks] mlds izfr l[rh cjrh 
tk;sA fdUrq ekewyh mifLFkfr;ksa ij ml izdj.k ds vafre fu.kZ; gksus rd jkgr fn;s tkus dh 
vuqdaik dh tk;sA vkt eS leLr vf/koDrkvksa dh vksj ls] vknj.kh; Jh pkSgku lkgc dks lk/kqokn 
djrk gwWa vkSj mEehn djrk gWwa fd ;nkdnk gekjs ckj esa vkrs jgsaxsA ge mudk bLrdcky djsxsaA

/kU;oknA

-------------------------------

Shri Manoj Sharma, President, High Court Advocates' Bar 
Association, Jabalpur, bids farewell :- 

We have assembled here to bid a fond farewell to Hon'ble Shri Justice     
V.P.S. Chauhan, as he would be demitting the office of Judge, High Court of 

thMadhya Pradesh on 14  of March 2021.

My Lord Justice V.P.S. Chauhan has had an illustrious and distinguished 
career as a Judge for nearly 36 years. My Lord after completing studies joined 
Madhya Pradesh Judicial Service on 08.10.1985 and after earning promotions, 
was appointed to Higher Judicial Service on 01.06.1998. My Lord during his 
tenure as Judicial officer has been posted all across the State and also worked as 
President, Consumer Forum and as District Judge (Inspection), Gwalior Zone.

My Lord Justice V.P.S. Chauhan was elevated as Judge of this Hon'ble 
Court on 19 November 2018 and has been performing the duties, functions and 
responsibilities of the high office ever since. 

It has been a common experience of all the members of the Bar, that it has 
always been a pleasure to appear in the Court of My Lord Justice V.P.S. Chauhan. 
The jovial nature and easy manner with which My Lord dealt with the advocates 
and the litigants appearing before him, has been remarkable. Today while 
demitting the high office of Judge of this Hon'ble Court, My Lord can positively 
look back and be satisfied of a job well done. 
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We are fully hopeful, though My Lord, is demitting office of Judge, of 
High Court, but he shall be contributing to the legal community and society at 
large and be putting his rich experience and knowledge to good use for the benefit  
of the society.

On behalf of High Court Advocates' Bar Association and on my own 
behalf, I wish God speed to Hon'ble Shri Justice V.P.S. Chauhan in all his future 
endeavors.

I wish Hon'ble Shri Justice V.P.S. Chauhan, Mrs. Chauhan and all their 
family members, abundance of happiness, peace and good health. 

Jai Hind.

----------------

Shri Radhelal Gupta, Representative, State Bar Council of M.P., bids 
farewell :- 

With a heavy heart, we all have gathered here to bid farewell to Justice 
Shri Vishnu Pratap Singh Chauhan, who is demitting the office on 14 March 2021.  
I am privileged to get this rare opportunity to speak about My Lord Justice Shri 
Vishnu Pratap Singh Chauhan who is an embodiment of success earned through 
sheer hard work, sincerity and dedication. 

My Lords' educational qualification and other analogous qualities are not a 
matter of repetition so let me proceed directly to other dimensions of Your 
Lordship's personalities. 

Hon'ble Shri Justice V.P.S. Chauhan entered in Judicial Service in the year 
1985 and continued up to 2018 till his elevation as Judge of the High Court.

Honb'le Shri Justice V.P.S. Chauhan was elevated as Judge of High Court of 
Madhya Pradesh on 19 November, 2018.

My Lord's smiling face makes the atmosphere of the Court very congenial 
and friendly to the members of the Bar. We will be missing My Lord on every 
occasion, as My Lord is humorous who leaves no opportunity of making the 
Court's atmosphere lighter. My Lord leads a simple life and every person who 
interacts with him wonders how he is not affected by the burden of professional 
demands. A soft-spoken person, he puts every person who interacts whether in 
Court or outside at ease and one never feels that one is talking to a luminary. My 
Lord Justice Shri Vishnu Pratap Singh Chauhan is capable to solve any serious 
problem in a very light and easy mood. My Lord is very prompt in reaching to the 
correct conclusion and solution to any problem. 

Though retirement is closure of one chapter, but every closure of chapter 
opens a new chapter. My Lord Justice Shri Vishnu Pratap Singh Chauhan is such a 
courageous personality that will make his new chapter of life equally lively, 
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pleasant and happy because My Lord knows well, that pleasure multiplies on its 
dissemination and sharing with others. 

My Lord, I, on behalf of the State Bar Council of Madhya Pradesh, on 
behalf of advocates of Madhya Pradesh and my own behalf, wish Your Lordship 
all the best for the days to come and wish You a very happy and healthy retirement 
life. 

 At the end I would like to express my feeling:

 Some people come into our lives 
 And quickly go. 
 Some stay for a while, 
 Leave footprints on our hearts, 
 And we are never, ever the same.

Thank you.

-------------------------

Shri Jinendra Kumar Jain, Assistant Solicitor General, bids         
farewell :- 

vkt ge U;k;ewfrZ Jh fo".kq izrki flag pkSgku dk Lokxr vfHkuUnu djus ,oa HkkoHkhuh 
fonkbZ lekjksg gsrq ,df=r gq;s gSaA le; ifjorZu'khy gS] vHkh dqN le; iwoZ uoEcj 2018 esa tc 
ns'k vkSj lafo/kku dh j{kk] lR;fu"Bk vkSj bZekunkjhiwoZd ikyu djus dh 'kiFk ysdj e-iz- mPp 
U;k;ky; ds xfjeke; in ij fojkteku gksdj U;k; eafnj esa U;kf;d izfØ;k dk laogu izkjEHk 
fd;k FkkA yxHkx 35 o"kZ vius vf/kdkj vkSj dRrZO; dh e;kZnk dk ikyu U;k;fgr esa djrs gq;s 
izns'k ds vusd U;k;ky;ksa esa ekeyksa dk fujkdj.k viuh lw>cw> vkSj foosd ds vk/kkj ij fd;k 
gksxkA vkt ds fnu iwjk thou fp=iV ds leku fpf=r gksus yxrk gSA ckY;dky] tc ekrk firk 
}kjk laLdkj izkIr gksrs gSa] ifjokj] lekt ,oa fe=ksa ds lkfu/; esa f'k{kk nh{kk izkIr dj Hkfo"; ds 
lqugjs lius latks;s tkrs gSa] vusd ?kVuk;sa ,slh gksrh gSa ftUgsa Hkqyk;k ugha tk ldrkA O;fDr] 
ifjokj] lekt ,oa jk"Vª ds fy;s ekuo drZO;ksa dk ikyu gekjs }kjk fd;s x;s dk;ksZa ls fdruk 
fgrdkjh jgkA

foxr 28 ekg esa laLdkj/kkuh ,oa ekWa ueZnk ds vapy esa U;kf;d izfØ;k ds nkSjku vkils 
gq;s lEidZ esa ik;k] e`nqHkk"kh] 'kkar Hkko ls i{kdkjksa ds rdksZa dks Jo.k dj mfpr fu.kZ; ikfjr 
djuk] U;k;ky; ds ckgj in ds en dks Hkqykdj lkekU; O;ogkj djuk fuf'pr gh Js"B vkpj.k 
dh vksj bafxr djrk gSA

bfrgkl esa vusd U;k;k/kh'kksa us 'kiFk xzg.k dh] os vk;s vkSj pys x;s ysfdu vkt mUgsa 
;kn fd;k tkrk gS ftUgksaus vius vf/kdkj vkSj drZO;ksa dh e;kZnk dk ikyu U;k; fgr esa djrs gq;s 
vius d`frRo dh Nki lHkh ds g`n; iVy ij vafdr dh gSA

vkt dk fnu ifjorZu dk fnu gS] in dh e;kZnk] dkuwu ,oa lafo/kku dk ikyu] iwoZ esa 
ikfjr fu.kZ;ksa dk lEeku] {ks= vkSj {ks=kf/kdkj dh tathjksa dks yka?k dj [kqyk vkleku vkSj iwjs 
lalkj ds {ks=kf/kdkj ds vUrxZr] vusd fo"k;ksa ds vUrxZr] lsok vkSj rUe;rk ls] cxSj fdlh Hk; 
ds dke djus dk volj gSA ifjorZu gh ftanxh gSA
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Hkfo"; ds Lokxr ds lkFk bl volj ij eSa viuh vksj ls] Hkkjr ljdkj dh vksj ls]  
dsUnzh; fof/k vf/kdkfj;ksa dh vksj ls vkids lqUnj ,oa LoLFk Hkfo"; dh dkeuk djrs gq;s vkidk 
Lokxr ,oa vfHkuUnu djrk gwaWA 

*t; fgUn] t; Hkkjr*

-------------------------------------

Shri Aditya Adhikari, General Secretary, Senior Advocates' Council, 
Jabalpur, bids farewell:-

My Lord, Hon'ble Justice Chauhan had a sterling tenure of almost 35 years 
in the Judicial Service and as a Judge of this Hon'ble Court. Hon'ble Justice 
Chauhan held several important assignments during his long career. Hon'ble 
Justice Chauhan very ably served in several districts of M.P. during his long career 
as a District Judge. Hon'ble Justice Chauhan decided several cases settling 
complex questions of law and the judgments would continue to remind us of his 
contribution to the legal fraternity. 

We have assembled here today to bid farewell to Hon'ble Justice Chauhan 
on the occasion of his retirement.

I wish him all success for his new assignments. On behalf of the Senior 
Advocates' Council and on my behalf, I wish Your Lordship a very happy 
retirement and at the same time wish Your Lordship all the best for the future, 
good health and happiness.

Thank you.

--------------------------

 Farewell Speech delivered by Hon'ble Mr. Justice Vishnu Pratap 
Singh Chauhan :-

 It is an amazing feeling, seeing you all here, bidding your good wishes and 
expressing your respected views. Firstly, I would like to express my heartfelt 
gratitude for showing such overwhelming love today. I am honoured and grateful 
for kind and generous words spoken about me. It is hard to believe that this day 
has finally arrived. 

It has been an amazing journey, serving this honorable institution. I am 
going to miss the morning hustle and bustle to prepare and reach the Court in time. 
I had a wonderful time here because of all the amazing people I have met here.

Coming from the sub-ordinate judiciary, I never expected to have the 
honor to serve at this position. I would like to mention the mixed feelings I am 
having today. Although I am happy and eager to look forward to future, getting 
around to do things that I had postponed to 'Someday' – that too at my pleasure; 
but I also feel sad, because of the prospect of leaving behind something that has 
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been a major part of my life, an important part of who I am. I realize now how fast 
time has flown, but with your guidance and cooperation, it has been a smooth 
sailing.

It was because of this caring and guidance of my fellow brothers and 
sisters that I was able to wade through the jitters and anxiety I had, being newly 
appointed to such an honorable position and being a newcomer to this institution. 
I would like to express my sincere gratitude to one and all, assisting me to perform 
my duties. 

In the process of administering justice, I have been uncompromising and 
adamant at certain occasions, and may have been tough; but that was never with 
any ill will or intentions. In this process, if I had hurt any feelings inadvertently, I 
take this opportunity to apologize for the same. 

There are many people in my life who have inspired me, including my 
parents, wife, children, relatives, friends and their families including the members 
of Registry.

I would like to thank Hon'ble Chief Justice, Hon'ble Administrative Judge 
and all brother and sister Judges, all Registry officers and staff and my personal 
staff, who have always helped me, cooperated with me and been there at the time 
of need. I am making a humble request to all to keep extending same help and 
cooperation. 

In future whenever I am needed, I will be just a phone-call away.

I thank all of you for coming and celebrating this occasion. I would also 
like to thank all those who were unable to make it here today and those who have 
extended their wishes and fond sentiments over other media.

I will forever be grateful for everyone's cooperation and kindness shown 
towards me in all these years. I always had and will keep praying for everyone's 
good health and success in life. It is with this expectation, I leave here today, that 
you would follow the same perseverance and honesty in life that I have seen as 
member of this honored institution. 

I would also like to reiterate on how proud and honoured I feel on having 
the opportunity to serve as a Judge in the High Court of Madhya Pradesh. 

Finally, in the current situation of COVID 19 Pandemic, please follow all 
safety measures, wear mask and keep social distancing. May God bless you all 
and keep everyone safe.

Jai Hind.

-----------------



HON'BLE MR. JUSTICE JAGDISH PRASAD GUPTA

Born on March 21, 1959. Did M.A., LL.B. and joined Judicial Service on 
March 05, 1983. Worked as CJ-II at Morena and Sehore. Worked as Railway 
Magistrate at Bhopal in the year 1986. Appointed as Civil Judge Class-I in the 
year 1989. Posted on deputation as Deputy Welfare Commissioner, Bhopal in the 
year 1993. Appointed as Chief Judicial Magistrate/Additional Chief Judicial 
Magistrate in the year 1994. Promoted as officiating District Judge in Higher 
Judicial Service in the year 1996 and was posted as ADJ at Datia. Was granted 
Selection Grade Scale w.e.f. 01.06.2002. Thereafter posted as Special Judge SC/ST 
(P.A.) Act & I AJ to I ADJ at Tikamgarh in the year 2004 and also as Special Judge 
NDPS Act in the year 2005. Thereafter, posted as Additional Registrar (J-1), High 
Court of M.P. at Jabalpur on 28.02.2005 and as Additional Registrar (Vig.), High 
Court of M.P. at Jabalpur in the year 2007. Posted as Director, J.O.T.R.I., High 
Court of M.P. at Jabalpur on June 18, 2007. Was granted Super Time Scale w.e.f. 
02.01.2012 and was posted as District & Sessions Judge at Ujjain. Worked as 
Principal Registrar, High Court of M.P., at Gwalior in the year 2013. Posted as 
District & Sessions Judge at Ujjain in the year 2014. Elevated as Additional Judge 
of the High Court of Madhya Pradesh on April 07, 2016. Sworn in as Permanent 
Judge of the High Court of Madhya Pradesh on March 17, 2018 and demitted 
Office on March 20, 2021. 

 We, on behalf of The Indian Law Reports (M.P. Series) wish His 
Lordship a healthy, happy and prosperous life.

---------------------------



J/50

FAREWELL OVATION TO HON'BLE MR. JUSTICE JAGDISH 
PRASAD GUPTA, GIVEN ON 19.03.2021, IN THE CONFERENCE HALL 
OF SOUTH BLOCK, HIGH COURT OF M.P., JABALPUR. 

Hon'ble Mr. Justice Mohammad Rafiq, Chief Justice, bids farewell to 
the demitting Judge :-

We have assembled here today to bid an affectionate farewell to Shri 
Justice Jagdish Prasad Gupta, who is demitting office on attaining the age of 
superannuation.

Shri Justice J.P. Gupta was born on 21 March 1959. After obtaining 
degrees of B.A., M.A. and LL.B. from Jiwaji University, Gwalior, Shri Justice 
Gupta joined Madhya Pradesh Judicial Service on 05 March 1983, as Civil Judge, 
Class-II. On 17 October 1989, he was promoted as Civil Judge, Class-I and 
thereafter in July, 1994 as C.J.M./A.C.J.M.. He was promoted as officiating 
District Judge in Higher Judicial Service on 04.06.1996. Shri Justice Gupta was 
granted Selection Grade Scale with effect from 01.06.2002 and Super Time Scale 
with effect from 02.01.2012. In April, 1993, Shri Justice Gupta was posted as 
Deputy Welfare Commissioner, Bhopal. He held the posts of Additional Registrar 
(Judicial) and Additional Registrar (Vigilance) in the High Court of Madhya 
Pradesh at Jabalpur. Shri Justice Gupta also discharged the duties as the Director 
of the Judicial Officers' Training & Research Institute, Jabalpur with effect from 
18.06.2007. He also worked as Principal Registrar, High Court of Madhya 
Pradesh, Gwalior. During his tenure as Judicial Officer, he was posted at Morena, 
Sehore, Bhopal, Begumganj, Guna, Chachoda, Mungaoli, Datia, Seodha, 
Shivpuri, Indore, Tikamgarh, Jabalpur, Ujjain and Gwalior. Before elevation as 
Judge of the High Court, he was posted as District Judge, Ujjain. 

Recognizing his merit and considering the vast experience gained by Shri 
Justice Gupta in the Subordinate Judiciary, he was elevated as Additional Judge of 
this High Court on 07 April 2016 and thereafter as Permanent Judge on 17 March 
2018. Justice Gupta's contribution on Judicial and Administrative side has been 
very illustrative. He is known for his soft and polite behavior and pleasant 
mannerism. Justice Gupta is an embodiment of the most desirable qualities 
reasonably expected of a Judge and indeed of a noble human being. Those who are 
close to Justice Gupta would certainly vouch for his multifaceted personality.

During his tenure as Judge of Madhya Pradesh High Court, Justice Gupta 
has disposed of large number of cases, which include Criminal Appeals, Criminal 
Revisions, Misc. Criminal Cases, First Appeals, Misc. Appeals, Writ Petitions 
etc.. He has dealt with Civil and Criminal matters with equal proficiency. The 
decisions rendered by him reflect his deep knowledge of law and dispassionate 
approach in tackling complex issues. A number of his judgments are shining the 
law journals. 
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 I found Shri Justice Gupta to be one of our finest Judges, silent, modest 
and dedicated to the cause of justice. He is admired and respected in the Judicial 
fraternity. I am sure that his vast knowledge and experience will continue to be 
useful to the society even after his retirement. 

 I, on my behalf and on behalf of my esteemed sister and brother Judges 
and the Registry of the High Court, wish Shri Justice Jagdish Prasad Gupta and 
Mrs. Neeta Gupta a very happy, prosperous and glorious life ahead. 

----------------------

Shri Pushpendra Yadav, Additional Advocate General, M.P., bids 
farewell :-

Today, we are assembled for bidding a fond farewell as well as extending 
our best wishes to the Hon'ble Justice Shri Jagdish Prasad Gupta, upon his 
retirement as a Judge of this Hon'ble High Court.

My Lord was born on 21 March 1959 at Morena. Your Lordship joined the 
Judicial Service on 05.03.1983. My Lord was appointed as Civil Judge, Class-I on 
17.10.1989 and as C.J.M. in the month of July, 1994 and thereafter he was 
promoted as officiating District Judge in Higher Judicial Service on 04.06.1996. 
Thereafter, My Lord was elevated as Judge of High Court of Madhya Pradesh on 7 
April 2016. Before elevation as Judge of this esteem institution, My Lord was 
posted as District and Sessions Judge, Ujjain.

On Administrative side, My Lord worked as Dy. Welfare Commissioner, 
Bhopal. My Lord also held the posts of Additional Registrar (Judicial) and 
Additional Registrar (Vigilance) in the High Court of Madhya Pradesh at 
Jabalpur. My Lord also discharged the duties as a Director, J.O.T.R.I., Jabalpur 
and Principal Registrar, High Court of M.P., Gwalior Bench.

The duty of the Courts is to do justice while exhibiting fairness, respect 
and dignity to the people who come before it. A Judge is the fulcrum, on which our 
entire justice system balances. So are the qualities of Your Lordship. Your 
Lordship demonstrated a paramount standard of ethical conduct that has stood 
out.

Your Lordship is having great skills of adjudicating all types of legal 
disputes, it will be appropriate to say that Lordship is having full and equal 
command over different fields of law. Your Lordship has dealt with tedious legal 
issues from time to time and has delivered large number of judgments which will 
be very useful for the practicing advocates for times to come.

My Lord's journey from Civil Judge to District Judge and from District 
Judge to Judge of this esteemed High Court paves the ways for many judicial 
officers who joined the Judicial Service as a Civil Judge. 
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Your Lordship has always taken great pains to improve this institution and 
has built a reputation of being an extremely meticulous Judge. Your Lordship has 
rendered all possible assistance that the institution & litigant expects from a Judge 
in discharging his constitutional obligations. 

As he prepares to depart from this Court, I have to say that we will miss 
My Lord deeply. At the end, therefore, I would only like to quote Mahatma 
Gandhi who said “There are no goodbyes for us. Wherever you are, you will 
always be in our hearts.”

I, on behalf of the State Government, Law Officers and my own behalf, I 
convey our best wishes to Your Lordship for the future endeavours. We wish him 
good health and deep contentment with his accomplishments. 

Thank you.

------------------

Shri Raman Patel, President, High Court Bar Association, Jabalpur 
bids farewell :-

vkt ge ekuuh; U;k;kf/kifr Jh ts-ih-xqIrk lkgc ds fonkbZ lekjksg esa mifLFkr gq, gSaA

ekuuh; xqIrk th Lo;a vius uke ls txr ds bZ'k gSaA vki dk ge vf/koDrkvksa ls 
fo'ks"kdj ofj"B vf/koDrkvksa ls fo'ks"k Lusg jgkA ;g lgh gS fd dHkh dHkh os twfu;j vf/koDrk 
pkgs os fMQsal ls gksa ;k izkWflD;w'ku ls] mudh cgl ds nkSjku mUgas le>kb'k nsrs FksA xqIrk th {k.k 
ek= ds fy;s xqLlk gksrs Fks] ij fdlh Hkh vf/koDrk dks fujk'k ugh gksus nsrs Fks] fjyhQ nsrs FksA gesa 
tc twfu;j muds xqLls dh f'kdk;r djrs Fks rks ge dg nsrs Fks] HkkbZ lkgc nsgkr esa dgkor gS 
^nq/kk: xk; dh ykrsa Hkh vPNh yxrh gSa^ rqEgsa jkgr ¼relief½ rks feyh@cgjgky xqIrk th us vius 
thou ds yEcs le; U;kf;d lsok;sa nhaA muds fo:) bl izns'k dh pkgs og rglhy Iysl ;k 
ftyk ;k gekjh jftLVªh ,oa mudk gkbZdksVZ dk ihfj;M] dksbZ f'kdok f'kdk;r ugh gSA Jh xqIrk 
th nhokuh ,oa QkStnkjh nksuks fof/k;ksa ds dq'ky Kkrk gSA

vki tgkWa Hkh jgsa gekjs chp vkrs jgasA ge lnSo mudk bLrdcky djsaxsA eSa mUgs]a mudh 
tqcku esa xehZ ,oa fny dh BaMd ds fy;s lEeku djrk gWwa o viuh vksj o leLr vf/koDrk txr 
dh vksj ls /kU;okn nsrk gawWA Jh xqIrk th e-iz- mPp U;k;ky; ls fonk gks jgs gSa ij gekjs fny ls 
dHkh fonkbZ ugh gksxhA

/kU;oknA

--------------------------

Shri Manoj Sharma, President, High Court Advocates' Bar 
Association, Jabalpur bids farewell :-

We have assembled here to bid a fond farewell to Hon'ble Shri Justice J.P. 
Gupta on the eve of his demitting the office of Judge, High Court of Madhya 
Pradesh.
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My Lord Justice J.P. Gupta has had an illustrious and distinguished career 
as a Judge for 38 years. My Lord after completing studies, joined Madhya Pradesh 
Judicial Service on 05.03.1983 and after earning promotions was appointed to 
Higher Judicial Service on 04.06.1996. My Lord, as a judicial officer has been 
posted at Morena, Sehore, Bhopal, Begumganj, Guna, Chachoda, Mungaoli, 
Datia, Seondha, Shivpuri, Indore, Tikamgarh, Jabalpur, Ujjain and Gwalior. My 
Lord held a range of offices such as Deputy Welfare Commissioner, Bhopal; 
Additional Registrar (Judicial) and Additional Registrar (Vigilance), High Court, 
Jabalpur; Director, Judicial Officers Training and Research Institute, Jabalpur; 
Principal Registrar, High Court, Gwalior Bench.

My Lord Justice J.P. Gupta was elevated as Judge of this Hon'ble Court on 
07.04.2016 and has been performing the duties, functions and responsibilities of 
the high office ever since.

It has been a common experience of all the members of the Bar, that My 
Lord Justice J.P. Gupta has been a bold Judge, never falling short in justice 
delivery to it's fullest. His Lordship's appreciation of both facts and law have been 
remarkable and nothing escaped his sharp attention, while dealing with any cause. 
My Lord's abundant knowledge of grassroot reality of common man's life and his 
firm belief in substantial justice made his tenure as Judge High Court, truly 
remarkable.

We are fully hopeful, though My Lord, is demitting office of Judge High 
Court, but he shall be contributing to the legal community and society at large and 
be putting his rich experience and knowledge to good use for the benefit of the 
society. 

 On behalf of High Court Advocates' Bar Association and on my own 
behalf I wish Godspeed to Hon'ble Shri Justice J.P. Gupta in all his future 
endeavors. 

I wish Hon'ble Shri Justice J.P. Gupta, and Mrs. Gupta and all his family 
members, abundance of happiness, peace and good health.

Jai Hind.

-----------------

Shri Radhelal Gupta, Representative, State Bar Council of M.P., bids 
farewell :-

With a heavy heart, we all have gathered here to bid farewell to Justice 
Shri J.P. Gupta, who is demitting the office today on 19 March 2021. I am 
privileged to get this rare opportunity to speak about My Lord Justice Shri J.P. 
Gupta who is an embodiment of success earned through sheer hard work, 
sincerity, and dedication.
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My Lord was born on 21 March 1959 at Morena. His Lordship joined 
Judicial Service on 05 March 1983. He was promoted as officiating District Judge 
in Higher Judicial Service on 04.06.1996. During his tenure as Judicial Officer, 
Hon'ble Shri Justice J.P. Gupta was posted in various cities of Madhya Pradesh. 
Hon'ble Shri Justice J.P. Gupta was elevated as Judge of High Court of Madhya 
Pradesh on 07 April 2016.

My Lord's greatest achievement is his acceptability by the advocates, 
litigants and common man. For a Judge, if they feel and realized that before that 
Court they shall get Justice, then, Judge has succeeded and justifies occupying the 
chair of high office of the said Judiciary. Mr. Justice Shri J.P. Gupta has achieved 
the same.

My Lord Justice Shri J.P. Gupta has never shirked from his 
responsibilities, in dispensation of Justice, because of his best knowledge in every 
branch of law, he never faced any difficulty in dealing with law. In his career as 
Judge, he believed only in performing his duties to the best of his ability and  
knowledge.

My Lord Justice Shri J.P. Gupta is capable to solve any serious problem in 
a very light and easy mood. My Lord is very prompt in reaching to the correct 
conclusion and solution to any problem.

 My Lord, I, on behalf of the State Bar Council of Madhya Pradesh, on 
behalf of advocates of Madhya Pradesh and my own behalf, and wish Your 
Lordship all the best for the days to come and wish You a very happy and healthy 
retirement life. 

� I wish again My Lord with the following lines:- 

�'kkeksa&'kgj [kqf'k;ksa dk rjkuk jgsA
dqN Hkh gks eqLdqjkus dk cgkuk jgsAA
vki ftUnxh esa brus [kq'k jgasA
fd gj iy vkidk nhokuk jgsAA

Thank you.

-----------------------------------

Shri Jinendra Kumar Jain, Assistant Solicitor General, bids        
farewell :-

vkt ge U;k;ewfrZ Jh txnh'k izlkn xqIrk dks muds U;kf;d lsokdky dh lekfIr ds 
volj ij] mUgsa HkkoHkhuh fonkbZ lekjksg gsrq ,df=r gq;s gSaA 21 ekpZ lu~ 1959 ls eqjSsuk] e-iz- ls  
vkidh thou ;k=k izkjaHk gqbZA ikfjokfjd laLdkj ,oa lkekftd thou ds }kjk izkIr laLdkjksa ls 
ifjiw.kZ thou 'kSyh ds ek/;e ls vius thou dks lalkj dh pdkpkSa/k ls izHkkfor gq;s cxSj] vius 
O;fDrRo dks Ldwyh ,oa egkfo|ky;hu f'k{kk ds ek/;e ls /khjs&/khjs rjk'krs gq;s ewfrZdkj ds leku 
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lk/kkj.k feV~Vh ls HkO; izfrek dh vo/kkj.kk ds lkFk lu~ 1983 esa U;kf;d lsok esa inkiZ.k fd;kA 
fujarj dM+h esgur] yxu ,oa iwjh fu"Bk ds lkFk ,d ,d dne vkxs c<+krs gq;s HkO;] lqUnj ,oa 
vkdf"kZr ewfrZ dks lthork iznku djrs gq;s ;ksX; ekxZn'kZu ds vk/kkj ij lh<+h nj lh<+h izxfr ds 
lksiku iFk ij c<+rs gq;s O;ogkj U;k;k/kh'k] ftyk U;k;k/kh'k ls gksrs gq;s e0iz0 mPp U;k;ky; ds 
U;k;kf/kifr ds xkSjo'kkyh in ij inklhu gksus rd dh izfØ;k esa lwjt dh jks'kuh dh rjg izdk'k 
dh fdj.ksa U;kf;d lsok ds ek/;e ls izns'k ds vusd Hkw Hkkxksa esa xjhc dh >ksiM+h ,oa jktk ds egy 
dks cxSj HksnHkko ,oa iwjh bZekunkjh ,oa {kerk ds lkFk izdkf'kr djus esa egRowi.kZ ;ksxnku jgk gSA

vkt rd dh bl thou ;k=k esa ifjokjtu] lkekftd thou esa lEidZ esa vk;s O;fDr] 
U;kf;d lsok ds nkSjku i{kdkj] vf/koDrk ,oa lkFkh U;k;k/kh'k lHkh dks Lej.k djus dk volj gSA

ifjorZu ds bl volj ij ge vkids iz;klksa dh ljkguk djrs gSa ,oa vkus okys Hkfo"; esa 
vkSj Hkh volj iznku gkas blh vk'kk ds lkFk eSa viuh vksj ls] Hkkjr ljdkj dh vksj ls] ,oa leLr 
dsUnzh; fof/k vf/kdkfj;ksa dh vksj ls vkidk Lokxr oanu djrs gq;s vkids mTToy Hkfo"; dh 
dkeuk djrk gwWaA

**t;&Hkkjr**

------------------------------------

� Shri Aditya Adhikari, General Secretary, Senior Advocates' Council, 
Jabapur, bids farewell:-

My Lord Hon'ble Justice Gupta was sworn as a Judge of this High Court on 
07.04.2016. Prior to his Lordship's elevation, My Lord very ably served the 
Higher Judicial Service since the year 1983. My Lord has a tenure of almost 38 
years in the Judicial Service and nearly 5 years as a Judge of this Hon'ble Court. 
Hon'ble Justice Gupta held several important assignments during his long career. 
My Lord played a very major role when he was assigned the duties of Director of 
the Judicial Officers' Training Institute. My Lord also held the important 
assignments of Principal Registrar, Gwalior Bench before being elevated as a 
Judge of this Hon'ble Court. My Lord has passed several landmark Judgments 
which shall guide the Lawyers for many years to come. 

� We have assembled here today to bid farewell to Hon'ble Justice Gupta on 
the occasion of his retirement. My Lord, as one happy chapter of life comes to an 
end, it augurs another promising chapter which grants immense opportunities to 
be free from regimentation and do all those things which Your Lordship has 
cherished all his life.

� I wish Your Lordship all success for his new assignments. On behalf of the 
Senior Advocates' Council and on my behalf, I wish Your Lordship a very  happy 
retirement and at the same time wish Your Lordship all the best for the future.

Thank you.

-----------------------
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Farewell Speech delivered by Hon'ble Mr. Justice Jagdish Prasad 
Gupta :-

vki lHkh us vius izfrfuf/k;ksa ds ek/;e ls] esjs izfr tks Lusg vkSj lEeku izdV dj] 
iz'kaluh; Hkko izdV fd;s gaS vkSj esjs Hkkoh thou ds fy, 'kqHkdkeuk,a izsf"kr dh gSa] blds fy, vki 
lHkh dk /kU;okn ,oa vkHkkj izdV djrk gWwaA

iwoZ oDrkvksa us esjh dfri; fo'ks"krkvksa dk mYys[k fd;k gS] muesa lR;rk de 
vfr';ksfDr vf/kd gSA eSa viuh detksfj;ksa ls voxr gwaA vki yksxksa dk ;g cM+Iiu gS fd vkius 
mu dfe;ksa ds jgrs gq, Hkh eq>s Lohdkj fd;k ,oa U;k;nku dk dk;Z lEiUu djus esa eq>s iw.kZ 
lg;ksx iznku fd;k] blds fy, Hkh eSa g`n; ls vkHkkjh gwaA 

pEcy vapy ds eqjSuk ftys dh rglhy ';ksiqj ds xzke c?kjsaVk ls thou ;k=k izkjaHk djrs 
gq, vkt eSa bl eqdke rd vk;k gwaA 38 o"kZ dh U;kf;d lsok dh thou ;k=k esa eq>s cgqr yksxksa dk 
lg;ksx] ekxZn'kZu ,oa laj{k.k feyk] ftudk vkt ds fnu Lej.k djuk o mudk vkHkkj izdV 
djuk esjk drZO; gSA

esjs ekrk&firk] ifjokjtu] fj'rsnkj rFkk fe=ksa ds lg;ksx ds lkFk fof/k {ks= esa izos'k 
djkus okys esjs xq: dkejsM Jh cgknqj flag /kkdM+] ,MoksdsV ,oa U;kf;d lsok esa izos'k ds ckn eq>s 
Lusg] ekxZn'kZu vkSj laj{k.k nsus okys tfLVl Jh ,u- ds- tSu] tfLVl Jh ukjk;.k flag *vktkn* 
,oa Jh ,e- vkj- dlkfu;k] rRdkyhu ftyk U;k;k/kh'k dk Hkh cgqr vkHkkjh gwaA

lu~ 2005 Qjojh esa eSa tcyiqj esa U;kf;d jftLVªkj ds :Ik esa vk;k Fkk ,oa bl mPp 
U;k;ky; ds fØ;kdykiksa dks vf/kd fudVrk ls ns[kus] le>us o tkuus dk volj izkIr gqvk] 
bl nkSjku eq>s rRdkyhu eq[; U;k;kf/kifr Jh jfoUnzu lkgc] Jh ,-ds- iVuk;d lkgc] U;k;ewfrZ 
Jh vkj-,l- xxZ] U;k;ewfrZ Jh nhid feJk] U;k;ewfrZ Jh v:.k feJk th vkSj U;k;ewfrZ Jh esuu 
ds lg;ksxh ds :i esa jftLVªkj U;kf;d] lrdZrk] ijh{kk@vkbZ-,y-vkj- rFkk lapkyd] U;kf;d 
vf/kdkjh izf'k{k.k laLFkku] ftls orZeku esa e/;izns'k jkT; U;kf;d vdkneh ds :i esa tkuk tkrk 
gS] esa dk;Z djus dk volj izkIr gqvkA

mDr lHkh U;k;ewfrZ;ksa dk eq>s dk;Z laiknu esa iw.kZ lg;ksx ,oa ekxZn'kZu feyk ftlls 
esjh Hkkoh thou dh ;k=k vklku ,oa vf/kd lqfuf'pr gks ldh] muds bl ;ksxnku ds fy, eSa 
muds izfr viuk vkHkkj izdV djrk gwaA

eSa vkHkkjh gwa vius ifjokjtu] fo'ks"kdj iRuh MkW0 Jherh uhrk xqIrk] ftUgksaus eq>s ?kjsyw 
fparkvksa ls eqDr j[krs gq, ,oa [kqn izk/;kid dh 'kkldh; lsok djrs gq, ifjokj ds vkfFkZd cks> 
dks ckaVk ,oa eq>s U;kf;d ekunaMksa ds vuq:i viuk dk;Z laikfnr djus esa lg;ksx iznku fd;kA 
esjs iq= t;s'k ,oa iq=o/kw usgk ,oa iksrh vkU;k] tks ;gka ugha gS] os lHkh dksfoM&19 iSUMSfed ds 
dkj.k ;w-,l-,- ls bl volj ij ugha vk lds gSaA mUgksaus Hkh eq>s esjs lsok dk;Z dks vis{kkvksa ds 
vuq:i laiknu djus esa lg;ksx iznku fd;k gS] bl ;ksxnku ds fy, eSa bu lcdk Hkh vkHkkjh gwaA

eq>s esjs dk;Z laiknu esa lnSo jftLVªkj tujy ,oa jftLVªh ds lHkh vf/kdkjhx.k] 
izksVksdkWy lsD'ku ds vf/kdkjh ,oa deZpkjhx.k] vkbZ-Vh- lsy ds vf/kdkjh ,oa esjs U;k;ky; ds 
LVkQ] ykW DydZ] teknkj lcdk lg;ksx izkIr gqvk] blds fy, eSa mudk vkHkkj izdV djrk gwaA 
lgk;d izksVksdkWy vkfQlj Jh lanhi vxzoky] ftUgksaus eq>s ges'kk esjs futh dk;ksZa esa lg;ksx 



iznku fd;k] mudk Hkh eSa vkHkkj izdV djrk gwaA MkWa- lksudj dk Hkh eSa fo'ks"k :i ls vkHkkjh gwa 
ftUgksaus eq>s ges'kk esjh LokLF; laca/kh t:jrksa dks /;ku esa j[krs gq, vko';drkuqlkj fpfdRlk 
lqfo/kk miyC/k djkbZA

eSa vkHkkjh gwa lapkyd] e-iz- jkT; U;kf;d vdkneh ,oa vU; U;kf;d vf/kdkjhx.k] 
ftudk lg;ksx Hkh eq>s fujarj vko';drkuqlkj izkIr gqvkA esjs mPp U;k;ky; esa U;k;kf/kifr ds 
:i esa inLFk gksus ij esjs U;kf;d dk;Z ds laiknu esa esjs ofj"B lkfFk;ksa ls ges'kk ekxZn'kZu vkSj 
lg;ksx feyk] blds fy, eSa ekuuh; U;k;ewfrZ Jh izdk'k JhokLro th] Jh 'khy ukxw] U;k;ewfrZ 
Jh lqtWk; ikWy ,oa U;k;ewfrZ Jh jksfgr vk;kZ lkgc dk Hkh vkHkkjh gwaA eq>s esjs vU; lHkh lkFkh 
U;k;k/kh'kx.k dh vksj ls Hkh ges'kk iw.kZ lg;ksx] Lusg ,oa lEeku feyk] blds fy, Hkh eSa mudk 
vkHkkj izdV djrk gwaA brus yacs le; rd U;kf;d txr esa lfØ; jgus ds ckn U;kf;d O;oLFkk 
ds laca/k esa dqN u cksyuk mfpr ugha gksxkA

eSa vius lsokdky ds izkjaHk ls ;g ns[krk vk jgk gwa fd U;k;ikfydk dh lcls cM+h 
leL;k ;g gS] ekeykas dk 'kh?kzrk ds lkFk fujkdj.k dSls fd;k tk;s vkSj mudh la[;k esa deh 
dSls yk;h tk;sA vkt Hkh 'kh?kz U;k;] lLrk U;k; ,oa xq.kkRed U;k; lqfuf'pr djuk U;kf;d 
txr ls tqM+s gq, yksxksa ds lkeus ,d cM+h pqukSrh gSA

bu leL;kvksa ds fujkdj.k ds fy, le;&le; ij iz;kl gksrs jgs gaS vkSj vkt Hkh gks jgs 
gSa] ysfdu bu lq/kkjksa ds fy, eq[; Hkwfedk U;k;ikfydk dks gh vnk djuh gSA ljdkj dh Hkwfedk 
rks lalk/ku miyC/k djkus rd gh gks ldrh gSA orZeku esa lalk/ku fey jgs gSa] lalk/kuksa dh 
miyC/krk c<+h gS] ijarq visf{kr ifj.kke ds fy, U;kf;d lq/kkjksa esa nh?kZdkyhu ;kstukvksa dk vHkko 
gSA izk;% ;g ns[kus es vkrk gS fd gj Lrj ij vFkkZr~ mPpre U;k;ky; ,oa mPp U;k;ky;ksa esa 
eq[; U;k;kf/kifr ds ifjorZu ds lkFk gh lq/kkjksa dh fn'kk o xfr cny tkrh gS] ftlls leL;k dk 
gy gksrk utj ugha vkrkA blfy, t:jr gS fd U;kf;d lq/kkjksa gsrq nh?kZdkyhu jksMesi rS;kj 
fd;k tk;s] tks eq[; U;k;kf/kifr ds cny tkus ij ifjofrZr u gksA nh?kZdkyhu fotu MkWD;wesaV 
vkxkeh 25 lky dh vko';drkvksa dks /;ku esa j[krs gq, rS;kj fd;k tkuk pkfg,] ftlesa 
le;&le; ij vko';drkuqlkj ifjorZu fd;s tk ldrs gSa] ijarq og ewy Lo:i dks ifjorZu 
djus okyk ugha gksuk pkfg,A

vkt e0iz0 mPp U;k;ky; esa yafcr ekeyksa dh la[;k fuEukuqlkj gS %&
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fjV � 118106
fdzfeuy�149744
dqy� 392957

mDr ifjfLFkfr esa ekeyksa ds 'kh?kz fujkdj.k ds fy;s vko';d gS fd U;k;k/kh'kksa dh 
la[;k esa o`f) dh tk;s] fupys Lrj ij ;g o`f) gqbZ gS] ijarq mPp U;k;ky; ds Lrj ij fLFkfr 
fparuh; gS D;ksafd Lohd`r in ds vk/ks ls vf/kd fjDr jgrs gaS] fdlh in ds fjDr gksus ds 06 ekg 
iwoZ gh U;k;k/kh'kksaa ds in ij fu;qfDr gsrq uke Hkst fn;s tk;sa vkSj izkjafHkd Nkuchu jkT; Lrj ij 
dj yh tk;s rks ckn esa vkus okyh vkifRr u ds cjkcj jgrh gSA dksf'k'k ;g gks fd ;g izfØ;k 
ikjn'khZ gks] HkkbZ Hkrhtkokn vkSj i{kdkj ds vkjksiksa ls eqDr gks ,oa U;k;k/kh'k ds in ds fy, 
mi;qDrrk gh ,dek= vk/kkj gksA ,d le; ,slk Fkk tc bl U;k;ky; ds U;k;k/kh'kksa ds lHkh in 
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Hkjs gq;s FksA ckj ls fu;qDr gksus okys U;k;k/kh'kksa ds fy, de ls de 01 ekg dk laLFkkxr izf'k{k.k 
gks ftlesa fu.kZ; ,oa vkns'k ys[ku esa gksus okyh lkekU; =qfV;ksa ls mudks voxr djk;k tk;s vkSj 
dSls muls cpk tk;s] bl vksj mudk ekxZn'kZu fd;k tk;sA lkFk gh vfHkHkk"kd ls U;k;k/kh'k 
fu;qDr gksus ls gh U;kf;d e;kZnk,a vkRelkr ugha gks tkrhA blds fy, T;wfMf'k;y ,fFkDl dh 
tkudkjh nsuk vkSj mudk ikyu djuk D;ksa vko';d gS] bl ij mudh lksp Li"V fd;k tkuk 
vko';d gSA izkjafHkd dky esa mUgsa lhfu;j ttsl ds lkFk dqN le; Mh-ch- esa cSBk;k tkuk 
pkfg, rkfd dksVZ Øk¶V vkSj ttesaV jk;fVax ls ifjfpr gks ldsA

Bhd blh rjg ls U;kf;d lsok ls vkus okys U;k;k/kh'kksa ds fy, Hkh 01 ekg dk laLFkkxr 
izf'k{k.k gksuk pkfg, ftuesa laoS/kkfud ewY;ksa ,oa T;wfMf'k;y fjO;w] baVjfizVs'ku vkQ ykW ds ckjs esa 
mUgsa vfrfjDr f'k{kk vkSj Kku fn;k tkuk pkfg, vkSj dqN le; mUgsa Hkh Mh-ch- esa lhfu;j ttsl 
ds lkFk cSBk;k tkuk pkfg,A 

T;wfMf'k;y fMflfIyu ,aM vdkmaVfcfyVh Hkh lqfuf'pr dh tkuh pkfg,A iwoZ fu.kZ;ksa dk 
lEeku] fjt+aM vkMZj ,oa ttesaV ij tksj gksuk pkfg,A u;s U;k;k/kh'kksa dks MsoyiesaV vkQ ykW ,aM 
fMLVªD'ku vkQ ykW dk varj Hkh le>k;k tkuk pkfg,A MsoyiesaV vkQ ykW ds uke ij vuko';d 
:i ls fLFkj] Li"V dkuwu dks vfLFkj vkSj vikyu ;ksX; cukus ls cpuk pkfg,A vdSMfed :fp 
ds vfHkHkk"kdksa ,oa U;k;k/kh'kksa dks vius vkfVZdYl ds ek/;e ls blds izfr /;ku vkdf"kZr djuk  
pkfg,A fofHkUu U;k;ky;ksa }kjk ,d gh fo"k; ij fHkUu&fHkUu er izdV djuk ,oa fu.kZ; nsuk ,d 
lkekU; izfØ;k gks xbZ gSA blds gksus okys nq"ifj.kkeksa ls cpus ds fy, gj 03 ekg esa ,sls fu.kZ;ksa 
dh leh{kk djrs gq, fHkUurk lekIr dj lgh dkuwu dh fLFkfr Li"V djus dk lrr~ laLFkkxr 
iz;kl gksuk pkfg,A

U;k;k/kh'kks ,oa vfHkHkk"kdksa dks ,d nwljs dk lEeku djuk pkfg,] ijarq ,d nwljs dks izlUu a
djus dh fpark U;k; ds âzkl dk dkj.k ugha gksuk pkfg,A

bl le; lcls vf/kd t:jr gS U;k;ky;hu dk;Z esa le; ds izca/ku dh] dsoy U;k;k/kh'k 
ds le; ij cSBus vkSj le; ij vklanh ls mB tkus ls gh ,slk laHko ugha gS] vko';drk gS 
U;k;k/kh'k dk 01&01 fefuV U;kf;d ekeyksa ds fujkdj.k esa mi;ksx gksA vkt ;g ns[kus esa vk 
jgk gS fd U;k;k/kh'k dk dsoy 1@3 le; gh okLrfod :i esa U;kf;d ekeyksa ds fujkdj.k esa 
mi;ksx vk jgk gS] 'ks"k le; ekeyksa ds LFkxu ,oa ,sls dk;ksZa ds laiknu esa O;rhr gks tkrk gS 
ftuesa fefuLVªh;y LVkQ ds ek/;e ls ;k jftLVªkj] tks fd ,d U;k;k/kh'k gksrk gS] ds ek/;e ls 
djk;k tk ldrk gSA blfy, t:jr gS vf/kd la[;k esa dkWt fyLV esa ekeys u yxk;s tk;ss] 
vf/kd la[;k esa ekeyksa ds yxk;s tkus ij vfHkHkk"kd LFkxu ekaxus ds fy, ck/; gaS vkSj U;k;k/kh'k 
Hkh LFkxu iznku djus ds fy, etcwj gS] D;ksafd og lHkh izLrqr fd;s x;s ekeyksa esa lquokbZ ugha 
dj ldrkA eks'ku fg;fjax ds dslsl tc vf/kd la[;k esa yxk;k tkuk izkjaHk fd;k x;k Fkk rc 
bldk mn~ns'; dsoy eks'ku fg;fjax ds dslsl esa fjVZuscy MsV lqfuf'pr djuk Fkk] bl dk;Z ds 
iw.kZ gksus ds i'pkr iqu% fyfLVax dh ikWfylh ij fopkj gksuk Fkk] tks vkt rd ugha gqvk] Qyr% 
U;k;ky;hu le; dk mfpr iz;ksx ugha gks jgkA

Qk;uy fg;fjax ds fy, iqjkus tks ekeys gSa os ,d fuf'pr la[;k esa izR;sd U;k;k/kh'k dks  
vykWV fd;s tk;s vkSj mudk fujkdj.k ,d fuf'pr le;kof/k esa djuk lqfuf'pr djsa] ;fn ,slk 
fd;k tkrk gS rks ,sls ekeyksa dk fujkdj.k laHko gks ldsxkA
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U;k;ky; dk le; cpkus ds fy, ;g Hkh vko';d gS fd ckj&ckj fon~MªkWvy ij ,oa 
vuko';d ekeyksa dks jksdus ds fy;s izHkkoh dkWLV yxk;h tkuk pkfg;s] dsoy vuko';d LFkxu 
Lohdkj u fd;s tk;s] lkFk gh dsl Mk;jh ,oa vU; fjdkMZ le; ij miyC/k jgs] ;g Hkh lqfuf'pr 
fd;k tk;sA iqfyl ls visf{kr tkudkjh ,d ckj esa gh fu/kkZfjr izk:i esa miyC/k gks lds] ;g 
lqfuf'pr fd;k tk;sA lkFk gh 'kkldh; vf/koDrkvksa dk izHkkoh lg;ksx fey lds] blds fy, 
mudk p;u esfjV ds vk/kkj ij fd;k tk;s ,oa mudks mfpr izf'k{k.k fn;k tk;sA

'kklu ds ,d gh foHkkx ds ,d tSls ekeys ,d lkFk fy;s tk;s ,oa lacaf/kr foHkkx ds 
lkFk leUo; dj fooknxzLr fcanqvksa dh fof/kd fLFkfr Li"V djrs gq, mUgsa ekeyksa ds fujkdj.k ds 
funsZ'k fn;s tk;s ,oa rnuqlkj gkbZ ikoj desVh ds }kjk ekeyksa dh leh{kk dj mudk iz'kkldh; 
Lrj ij fujkdj.k lqfuf'pr djk;k tk;sA

U;k;ky; ds vkns'kksa dh yxkrkj vogsyuk dks xaHkhjrk ls fy;k tk;s vkSj vkns'kksa dk 
le; ij ikyu djuk lqfuf'pr djus ds fy, mnkgj.k Lo:Ik dBksj dk;Zokgh dqN ekeyksa esa dh 
tk;sA

blds lkFk gh izfØ;kRed lq/kkj Hkh vko';d gS rkfd ekeys ckj&ckj lquokbZ ds fy, 
mifLFkr u gksA

blesa dksbZ lansg ugha gS fd vfHkHkk"kdksa ds izHkkoh lg;ksx ds fcuk U;kf;d lq/kkjksa ds dk;Z 
iwjs ugha gks ldrs] muds izHkkoh lg;ksx ds fy, ;g t:jh gS fd mudk Hkh fu;fer :i ls 
izf'k{k.k gksa] blds fy, ckj ,oa csap dks la;qDr iz;kl djuk vko';d gSA bl gsrq iwoZ esa 
vfHkHkk"kdksa ds fujarj fof/kd v/;;u gsrq izf'k{k.k ds fy, cuk;h xbZ laLFkk dks iquthZfor fd;k 
tk;sA blds lkFk gh esjk ,slk ekuuk gS fd izHkkoh vkijkf/kd U;k; O;oLFkk ds fy, vUos"k.k dk 
dk;Z Hkh oSKkfud <ax ls ,oa dq'ky vuqla/kkudrkZvksa }kjk fd;k tkuk pkfg,A fo'ks"k :i ls 
vkfFkZd vijk/k vkSj lkbcj ØkbZe tSls ekeyksa esa izk;% ,slk ns[kk x;k gS fd vuqla/kkudrkZ 
vf/kdkjh vijk/k ds vo;o ,oa lk{; dks le>rk gh ugha gS] pkyku is'k djuk gh viuh lQyrk 
ekurk gSA Bhd blh rjg ls ekeyksa ds vfHk;kstd Hkh ,sls ekeyksa esa lapkyu ds fy, n{k ugha gSA 
U;k;k/kh'kksa ds Lrj ij Hkh ,sls ekeyksa dks le>us dh deh gSA vr% bu ekeyksa ds ckjs esa 
vuqla/kkudrkZ vf/kdkjh] yksd vfHk;kstd ,oa U;k;k/kh'kksa dks vfrfjDr izf'k{k.k fn;k tkuk 
pkfg,A

ftyk U;k;ky;ksa esa Hkh ekeyksa dk le; ij fujkdj.k] mfpr izca/ku ,oa lrr~ fujh{k.k 
}kjk fd;k tk ldrk gSA bl laca/k esa ftyk U;k;k/kh'kksa dks yhMj dh Hkwfedk vnk djuh gksxh] 
mudh fu;qfDr ds le; muds bl xq.k ij fopkj fd;k tkuk pkfg, vU;Fkk ftys dh n'kk 'kh?kz 
gh fn'kk foghu gks ldrh gSA lkFk gh v/khuLFk U;k;k/kh'k dks Lora= :i ls] fuMj gksdj dk;Z 
djus dk izksRlkgu feyrk jguk pkfg,A lkFk gh muds dk;Z dk lrr~ fujh{k.k ,oa vko';d gksus 
ij izHkkoh vuq'kklukRed dk;Zokgh Hkh dh tkuk pkfg, rHkh ge mDr y{;ksa dks izkIr dj ldrs 
gSaA

ftyk U;k;ky;ksa es 02 o"kZ ds vanj dsoy rhu o"kZ rd ds ekeys yafcr jg ldrs gS] ;fn 
iksVZQksfy;ks tt 03 ekg esa ,oa eq[; U;k;kf/kifr 06 ekg esa muds lkFk laokn dj ekxZn'kZu nsaA

ge lc lkSHkkX;'kkyh gSa fd gesa eksgEen jQhd lkgc tSls eq[; U;k;kf/kifr feys gaS] 
vHkh gky gh esa geus mudh vn~Hkqr laxBukRed o izca/kdh; {kerk dks ns[kk gSA U;k; txr dh 
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mDr leL;kvksa ds lek/kku esa mudk cM+k ;ksxnku vkxs ns[kus dks feysxk] ,slh esjh mEehn gSA 
mudh viuh lksp o utfj;k gSA lkFk gh iztkrkaf=d :i ls lcdks lkFk ysdj lkFk dk;Z djus 
dh mudh 'kSyh ljkguh; ,oa vuqdj.kh; gSA ;g ckr vyx gS fd e/;izns'k dks fdrus fnu rd 
mudh bu {kerkvksa vkSj ;ksX;rkvksa dk ykHk feysxk] D;ksafd mPp vklu Hkh mudh izrh{kk dj jgk 
gSA 

eSa lkSHkkX;'kkyh gwa fd eq>s muds ekxZn'kZu esa dk;Z djus dk volj feyk ftldh Nki 
lnSo esjs 'ks"k thou esa jgsxh] mudk ,oa vki lHkh dk Lusg ges'kk cuk jgs] ,slh vfHkyk"kk j[krk 
gwaA var esa vki lHkh yksxksa dk iqu% vkHkkj vkSj /kU;okn izdV djrk gwa] vkius esjh ckrksa dks 
/kS;ZiwoZd lqukA

t; fganA

------------------------
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  Short Note
*(4)(DB)

Before Mr. Justice Mohammad Rafiq, Chief Justice & 
Mr. Justice Vijay Kumar Shukla

WA No. 785/2020 (Jabalpur) decided on 8 February, 2021

DILEEP KUMAR SHARMA           …Appellant

Vs.

THE ASSISTANT GENERAL MANAGER, UCO 
BANK, BHOPAL & anr.  …Respondents

A. Industrial Disputes Act (14 of 1947), Section 25-F & 25-G – 
Reinstatement & Compensation – Held – Apex Court concluded that if 
termination found to be in contravention of Section 25-F & 25-G, reinstatement 
is not the rule, but an exception and ordinarily, grant of compensation would 
meet ends of justice – Appellant, a daily wager, since worked with respondents 
from 1989 to 1997, compensation awarded enhanced from Rs. 2 lacs to 3 lacs – 
Appeal partly allowed. 

d- vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] /kkjk 25&F o 25&G & 
cgkyh o izfrdj & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd ;fn lsok 
lekfIr dks /kkjk 25&F o 25&G ds mYya?ku esa gksuk ik;k tkrk gS] rc cgkyh ,d 
fu;e ugha cfYd ,d viokn gS vkSj lk/kkj.kr%] izfrdj dk iznku] U;k; ds mn~ns'; dks 
iwjk djsxk & vihykFkhZ] ,d nSfud osru dehZ] pawfd izfroknhx.k ds lkFk 1989 ls 1997 
rd dke fd;k gS] iznku fd;s x;s izfrdj dks :- 2 yk[k ls c<+kdj 3 yk[k fd;k x;k 
& vihy va'kr% eatwjA 

B. Industrial Disputes Act (14 of 1947), Section 25-F & 25-G – 
Reinstatement – Held – Apex Court concluded that order of reinstatement in 
normal course of termination, is not proper and reinstatement in every case 
cannot be ordered mechanically but in cases where workmen providing 
service of regular/permanent nature is terminated illegally, malafidely or by 
way of victimization, unfair labour practice etc. 

[k- vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] /kkjk 25&F o 25&G & 
cgkyh & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd lsok lekfIr ds 
lkekU; Øe esa] cgkyh dk vkns'k mfpr ugha gS vkSj izR;sd izdj.k esa cgkyh] ;kaf=d <ax ls 
vknsf'kr ugha dh tk ldrh fdarq mu izdj.kksa esa dh tk ldrh gS tgka fu;fer@LFkk;h 
Lo:i dh lsok iznku djus okys deZdkj dh voS/k :i ls] vln~HkkoiwoZd vFkok ihfM+r 
djus] vuqfpr Je i)fr bR;kfn }kjk lsok lekIr dh xbZ gSA 

The Judgment of the Court was delivered by : VIJAY KUMAR SHUKLA, J.
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Akash Choudhury, for the appellant. 
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 Short Note
*(5)(DB) 

Before Mr. Justice Mohammad Rafiq, Chief Justice & 
Mr. Justice Vijay Kumar Shukla

WP No. 14695/2020 (Jabalpur) decided on 10 February, 2021

RAKESH SUSHIL SHARMA  …Petitioner                      

Vs.

STATE OF M.P. & ors.                         �    …Respondents

� Municipal Corporation Act, M.P. (23 of 1956), Sections 10(1), 10(2) & 
10(3), Municipal Corporation (Extent of Wards) Rules, M.P., 1994, Rules 2(4), 
3(1), 3(2) & 3(3) and Census Rules, 1990, Rule 8(iv) – Delimitation of Wards – 
Held – In order to safeguard against any possibility of relocation/shifting of 
certain sections of population from one ward to another, Rule 3(2) of 1994 
Rules has given a leverage to the Competent Authority to have variation upto 
15% of population between one ward and another – Even if some voters have 
shifted from one ward to another, that would not justify to have another 
yardstick for division of city into Municipal wards – No interference required 
in order passed by Collector – Petition dismissed. 

� uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk,¡ 10¼1½] 10¼2½ o 10¼3½]  
uxjikfyd fuxe ¼okMksZa dk foLrkj½] fu;e] e-iz-] 1994] fu;e 2¼4½] 3¼1½] 3¼2½ o 3¼3½ 
,oa tux.kuk fu;e] 1990] fu;e 8¼iv½ & okMksZa dk ifjlheu & vfHkfu/kkZfjr & 
tula[;k ds dfri; oxksZa dks ,d okMZ ls vU; esa iquLZFkkfir@LFkkukarfjr fd;s tkus dh 
laHkkouk ds fo:) lqj{kk ds mn~ns'; ls] 1994 ds fu;eksa ds fu;e 3¼2½ us l{ke izkf/kdkjh dks] 
,d okMZ ,oa vU; ds chp] tula[;k ds 15% rd QsjQkj djus dh 'kfDr nh gS & ;fn dqN 
ernkrk ,d okMZ ls vU; eas LFkkukarfjr gks x;s gksa rc Hkh ;g uxjikfydk okMksZa esa uxj 
ds foHkktu gsrq vU; ekunaM fy, tkus dks U;k;ksfpr ugha djsxk & dysDVj }kjk ikfjr 
vkns'k esa gLr{ksi visf{kr ugha & ;kfpdk [kkfjtA 

The Order of the Court was passed by : MOHAMMAD RAFIQ, C. J.

Shekhar Sharma, for the petitioner. 
Pushpendra Yadav, Addl. A.G. for the respondents/State. 
Siddharth Seth, for the respondent No. 2. 



I.L.R. [2021] M.P. 361 (SC)
SUPREME COURT OF INDIA 

Before Mr. Justice Rohinton Fali Nariman & Mr. Justice K.M. Joseph
CA No. 4002/2020 decided on 8 December, 2020

STATE OF M.P. & anr.           …Appellants

Vs.

U.P. STATE BRIDGE CORPORATION         …Respondents
LTD. & ors.                               

A. Constitution – Article 136 – Tender – Suppression of Material 
Fact – Fraudulent Practice – Held – Respondent-1 indulged in fraudulent 
practice and has suppressed that fact that it was indicted for offences 
relatable to construction of bridge by it, which had collapsed – It is clearly an 
omission of most relevant fact and suppression of fact that an FIR had been 
lodged against respondent-1 in which charge sheet had been filed – Technical 
objection based on rejection order cannot be allowed to prevail in the face of 
suppression of most material fact – Impugned order set aside – Appeals 
disposed.           (Paras 19 to 21)

d- lafo/kku & vuqPNsn 136 & fufonk & rkfRod rF; dk fNiko & 
diViw.kZ i)fr & vfHkfu/kkZfjr & izR;FkhZ&1] diViw.kZ i)fr eas fyIr gqvk vkSj bl 
rF; dk fNiko fd;k fd mls mlds }kjk iqy ds fuekZ.k ls lacaf/kr vijk/kksa ds fy, 
vH;kjksfir fd;k x;k Fkk] tks <g x;k Fkk & ;g Li"V :i ls vfr lqlaxr rF; dk yksi 
gS rFkk bl rF; dk fNiko fd;k x;k fd izR;FkhZ&1 ds fo:) ,d izFke lwpuk izfrosnu 
ntZ fd;k x;k Fkk ftlesa vkjksi&i= izLrqr fd;k x;k Fkk & vfr rkfRod rF; ds 
fNiko dks lkeus j[krs gq, ukeatwjh vkns'k ij vk/kkfjr rduhdh vk{ksi vfHkHkkoh ugha 
gksus fn;k tk ldrk & vk{ksfir vkns'k vikLr & vihysa fujkd`rA 

B. Constitution – Article 136 – Tender – Public Interest – Held – 
Financial bid of respondent-1 is 9 crores less than that of respondent-2 – 
Counsel for respondent-2 accepts that if respondent-1 is disqualified and 
respondent-2 is awarded the tender, he will do so at the same amount as the 
financial bid of respondent-1 – State directed to issue LOI to respondent-2 as 
soon as possible.    (Para 22 & 24)

�  [k- lafo/kku & vuqPNsn 136 & fufonk & yksd fgr & vfHkfu/kkZfjr & 
izR;FkhZ&1 dh foRrh; cksyh] izR;FkhZ&2 ls 9 djksM+ de gS & izR;FkhZ&2 ds odhy 
Lohdkj djrs gS fd ;fn izR;FkhZ&1 fujfgZr gks tkrk gS vkSj izR;FkhZ&2 dks fufonk iznku 
dh tkrh gS] og ,slk mlh jkf'k ij djsxk tSlk fd izR;FkhZ&1 dh foRrh; cksyh gS & 
izR;FkhZ&2 dks ;Fkk'kh?kz vk'k;&i= ¼ySVj vkWQ bUVsaV½ tkjh djus ds fy, jkT; dks 
funsf'kr fd;k x;kA 
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Cases referred:

(2019) 14 SCC 81, (2005) 2 SCC 746, (2009) 5 SCC 313, (1994) 6 SCC 
651, (2007) 14 SCC 517, (2016) 8 SCC 622, (2016) 16 SCC 818, (2016) 15 SCC 
272, (2019) 17 SCC 1.

J U D G M E N T

The Judgment of the Court was delivered by :
R.F. NARIMAN, J.:- Leave granted.

2. These appeals pertain to a notice inviting tender ["N.I.T."] dated 
02.12.2019 by the State of Madhya Pradesh, Public Works Department 
["PWD"]. The N.I.T. was for the construction of an Elevated Corridor (Flyover) 
from LIG Square to Navlakha Square (Old NH 3) A-B Road in Indore district in 
the State of Madhya Pradesh of a length of 7.473 kilometers. The work was for an 
estimated cost of Rs. 272.66 crores, to be completed within a period of 24 months 
including the rainy season. Various parts of the N.I.T. are important and are 
referred to hereunder:

3.  Under Section - 2, entitled "INSTRUCTIONS TO BIDDERS", under 
clause A, entitled "GENERAL", sub-clause 2.1.4 reads as follows:

"2.1.4 The BID shall be furnished in the format exactly as per 
Appendix-I i.e. Technical Bid as per Appendix IA and Financial 
Bid as per Appendix IB. BID amount shall be indicated clearly 
in both figures and words, in Indian Rupees in prescribed format 
of Financial Bid and it will be signed by the Bidder's authorised 
signatory. In the event of any difference between figures and 
words, the amount indicated in words shall be taken into 
account."

Clause 2.2.2.2(ii) reads as follows: 

"2.2.2.2 Technical Capacity

xxx  xxx  xxx 

(ii) For normal Highway projects (including Major Bridges/ 
ROB/ Flyovers/ Tunnels):

Provided that at least one similar work of 25% of Estimated 
Project Cost Rs. 68.17 Crores (Rs.Sixty Eight Crores Seventeen 
Lakhs only) shall have been completed from the Eligible Projects 
in Category 1 and/or Category 3 specified in Clause 2.2.2.5. For 
this purpose, a project shall be considered to be completed, if more 
than 90% of the value of work has been completed and such 
completed value of work is equal to or more than 25% of the 
estimated project cost. If any Major Bridge/ ROB /Flyover/ 
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Tunnel is (are) part of the project, then the sole Bidder or in case 
the Bidder being a Joint Venture, any member of Joint Venture shall 
necessarily demonstrate additional experience in construction 
of Major Bridge / ROBs / Flyovers / Tunnel in the last 5 (Five) 
financial years preceding the Bid Due Date i.e. shall have 
completed at least one similar Major Bridge/ROB/Flyover 
having span equal to or greater than 50% of the longest span of 
the structure proposed in this project and in case of tunnel, if 
any, shall have completed construction of at least one tunnel 
consisting of single or twin tubes (including tunnel(s) for roads/ 
Railway/ Metro rail/ irrigation/ hydroelectric projects etc.) 
having at least 50% of the cross-sectional area and 25 length of 
the tunnel to be constructed in this project."

Clause 2.2.2.5 states as follows:

"2.2.2.5 Categories and factors for evaluation of Technical 
Capacity:

(i) Subject to the provisions of Clause 2.2.2 the following 
categories of experience would qualify as Technical Capacity 
and eligible experience (the "Eligible Experience") in relation 
to eligible projects as stipulated in Clauses 2.2.2.6(i) & (ii) (the 
"Eligible Projects"). In case the Bidder has experience across 
different categories, the experience for each category would be 
computed as per weight of following factors to arrive at its 
aggregated Eligible Experience:
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Category  Project/Construction experience on 

Eligible Projects

 

Factors

1

 

Project in highways sector that qualify 

under I Clause 2.2.2.6 (i)

 

1

2

 

Project  in  core  sector that qualify under 

Clause 2.2.2.6 (i)

 

0.70

3 Construction in highways sector that 
qualify under Clause 2.2.2.6(ii)

1

4 Construction in core sector that qualify 

under Clause 2.2.2.6(ii)

0.70

(ii) The Technical capacity in respect of an Eligible Project 
situated in a developed country which is a member of OECD 
shall be further multiplied by a factor of 0.5 (zero point five) and 
the product thereof shall be the Experience Score for such 
Eligible Project."

Under clause 2.6.2(a), the authorities reserved the right to reject any bid, inter 
alia, on the following grounds:
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"2.6.2 The Authority reserves the right to reject any BID and 
appropriate the BID Security if:

(a) at any time, a material misrepresentation is made or 
uncovered, or..."

Under Section - 3, entitled "EVALUATION OF TECHNICAL BIDS AND 
OPENING & EVALUATION OF FINANCIAL BIDS", clauses 3.1.6.1 and 
3.1.6.2 state as follows:

 "3.1.6. Tests of responsiveness

3.1.6.1 As a first step towards evaluation of Technical BIDs, the 
Authority shall determine whether each Technical BID is 
responsive to the requirements of this RFP. Technical BID shall 
be considered responsive only if:

(a) Technical BID is received online as per the format at
Appendix-IA including Annexure I, IV, V and VI (Bid
Capacity format);

(b) Documents listed at clause 2.11.2 are received
physically on CPPP as mentioned;

(c) Technical Bid is accompanied by the BID Security as
specified in Clause 1.2.4 and 2.20;

(d) The Power of Attorney is uploaded on e-procurement
portal as specified in Clauses 2.1.5;

(e) Technical Bid is accompanied by Power of Attorney for
Lead Member of Joint Venture and the Joint Bidding Agreement 
as specified in Clause 2.1.6, if so required;

(f)  Technical Bid contains all the information (complete in 
all respects);

(g) Technical Bid does not contain any condition or 
qualification; and

(h)   Copy of online receipt towards payment of cost of Bid 
document of Rs 30,000.00 (Rupees Thirty thousand only) in 
favor of Chief Engineer PWD Bridge Const. Zone Bhopal is 
Received;

3.1.6.2 The Authority reserves the right to reject any Technical 
BID which is non-responsive and no request for alteration, 
modification, substitution or withdrawal shall be entertained by 
the Authority in respect of such BID."

Under Section - 4, entitled "FRAUD AND CORRUPT PRACTICES", clause 4.1 
read with the definition clause contained in clause 4.3(b), read as follows:
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"4.1 The Bidders and their respective officers, employees, 
agents and advisers shall observe the highest standard of ethics 
during the Bidding Process and subsequent to the issue of the 
LOA and during the subsistence of the Agreement. Notwith- 
standing anything to the contrary contained herein, or in the 
LOA or the Agreement, the Authority may reject a BID, 
withdraw the LOA, or terminate the Agreement, as the case may 
be, without being liable in any manner whatsoever to the 
Bidder, if it determines that the Bidder, directly or indirectly or 
through an agent, engaged in corrupt practice, fraudulent 
practice, coercive practice, undesirable practice or restrictive 
practice in the Bidding Process. In such an event, the Authority 
shall be entitled to forfeit and appropriate the BID Security or 
Performance Security, as the case may be, as Damages, without 
prejudice to any other right or remedy that may be available to 
the Authority under the Bidding Documents and/ or the 
Agreement, or otherwise." 

xxx  xxx  xxx

"4.3 For the purpose of this Section 4, the following terms shall 
have the meaning hereinafter respectively assigned to them:

xxx  xxx  xxx

(b) "fraudulent practice" means a misrepresentation or 
omission of facts or suppression of facts or disclosure of 
incomplete facts, in order to influence the Bidding Process"

Appendix IA consists of the letter comprising the technical bid addressed to the 
Office of the Chief Engineer, Bridge Construction Zone - Bhopal, which has to be 
filled up in a particular format. Paragraphs 11 and 13 of this letter are important 
and are set out hereinbelow:

"11. I/We certify that in regard to matters other than security and 
integrity of the country, we/ any Member of the Joint Venture or 
any of our/their Joint venture member have not been convicted 
by a Court of Law or indicted or adverse orders passed by a 
regulatory authority which could cast a doubt on our ability to 
undertake the Project or which relates to a grave offence that 
outrages the moral sense of the community.

xxx  xxx  xxx 

13. I/We further certify that no investigation by a regulatory 
authority is pending either against us/any member of Joint 
Venture or against our CEO or any of our directors/ 
managers / employees."
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Appendix IB consists of the letter comprising the financial bid, which is also in 
a particular format, paragraph 2 of which reads as follows:

"2. I/We acknowledge that the Authority will be relying on the 
information provided in the BID and the documents accompanying 
the Bid for selection of the Contractor for the aforesaid Project, 
and we certify that all information provided in the Bid are true and 
correct; nothing has been omitted which renders such information 
misleading; and all documents accompanying the Bid are true 
copies of their respective originals."

Annex I, entitled "Details of Bidder", contains, in clause 7, the following:

"7 (a) I/We further certify that no investigation by a regulatory 
authority is pending either against us/any member of Joint 
Venture or our sister concern or against our CEO or any of our 
directors/managers/employees.

(b) I/We further certify that no investigation by any investigating 
agency in India or outside is pending either against us/ any 
member of Joint Venture or our sister or against our CEO 
concern or any of our directors/managers/employees.

A statement by the Bidder and each of the Members of its Joint 
Venture (where applicable) disclosing material non-performance 
or contractual non-compliance in current projects, as on bid due 
date 'is given below (attach extra sheets, if necessary) w.r.t. para 
2.1.14."

4.  Eleven companies bid for the aforesaid project, including U.P. State 
Bridge Corporation Limited ["UPSBC"], Rajkamal Builders Infrastructure Pvt. 
Ltd. ["Rajkamal Builders"] and Rachana Construction Co. Insofar as UPSBC is 
concerned, the State of Madhya Pradesh rejected its bid on the ground that the 
bidder suppressed information required under paragraph 13 of Appendix IA and 
clause 7(b) of Annex I. Hence, the aforesaid bid was considered to be non-
responsive. Likewise, insofar as Rachana Construction Co. is concerned, it did 
not fulfil the criteria under clause 2.2.2.2(ii) of the N.I.T. for "one similar work" of 
25% of the estimated project cost, and was also therefore considered non-
responsive. Pursuant to the rejection of the technical bid of UPSBC in the 
Technical Evaluation Committee's meeting held on 13.03.2020, Writ Petition No. 
6681 of 2020 was filed by UPSBC and by an interim order dated 17.03.2020, the 
financial bid of UPSBC was ordered to be opened.

5. On the opening of the financial bids, it was found that UPSBC had bid for a 
sum of Rs. 306.27 crores and Rajkamal had bid for Rs. 315.80 crores. Being 
disqualified, Rachana Construction Co.'s bid for Rs. 293.25 crores was not under 
consideration.
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6. By the impugned judgment dated 15.06.2020 in Writ Petition No. 6681 of 
2020 filed by UPSBC, it was held that as on the date of submission of the technical 
bid, since no investigation was pending within the meaning of clause 7(b) of 
Annex I, there was no suppression of facts by UPSBC, despite the fact that an FIR 
dated 15.05.2018 had been lodged against it in respect of a particular bridge 
constructed by it at Janpad, Varanasi which had collapsed, killing 15 persons and 
injuring 11 persons. The investigation in this case resulted in a charge sheet being 
filed. After the trial commenced, the High Court of Judicature at Allahabad, by an 
order dated 30.07.2019, stayed the trial. Despite these facts not being stated in the 
bid document submitted by UPSBC, the High Court found that there was no 
suppression of facts, as clause 7(b) of Annex I only required details as to 
investigations that were pending, and as "investigation" as defined under the 
Code of Criminal Procedure ["Cr.P.C."] was different from inquiries and trials, 
there was no need to disclose the FIR and its aftermath, as there was no 
"investigation pending" strictly speaking, as it had culminated in a charge sheet. 
The High Court was also swayed by the fact that there was a difference of Rs. 9 
crores between the financial bids of UPSBC and Rajkamal. Public interest 
therefore demanded that the rejection of UPSBC's technical bid be set aside. The 
State of Madhya Pradesh was therefore directed to issue a letter of intent ["LOI"] 
in favour of UPSBC for the financial bid of Rs. 306.27 crores within a period of 30 
days from the date of the judgment. 

7.  Meanwhile, Rachana Construction Co. also filed Writ Petition No. 8404 of 
2020 challenging the rejection of its technical bid by the State of Madhya Pradesh. 
By the impugned judgment dated 02.07.2020, the High Court adverted to the 
judgment dated 15.06.2020 in UPSBC's writ petition and thereafter went on to 
examine whether Rachana Construction Co.'s bid had been rightly rejected. 
Insofar as Rachana Construction Co.'s bid was concerned, the High Court referred 
to clause 2.2.2.2(ii) in paragraph 9 of its judgment and held that there was nothing 
wrong with the State of Madhya Pradesh's rejection, as follows:

"9. Even on merit also the petitioner has no case because as per 
Clause 2.2.2.2(ii) all the tenders as also the petitioner were 
required to submit the proof of completion of one similar work 
and the value of the executed work was to be at least 25% of the 
value of the work in the present tender. Said Clause 2.2.2.2(ii) is 
reproduced below:

"2.2.2.2(ii) For normal Highway projects

(including Major Bridges/ ROB/ Flyovers/ Tunnels):

Provided that at least one similar work of 25% of 
Estimated Project Cost Rs.68.17 Crores (Rs. Sixty 
Eight Crores Seventeen Lakhs only) shall have been 
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completed from the Eligible Projects in Category 1 
and/or Category 3 specified in Clause 2.2.2.5.

For this purpose, a project shall be considered to be 
completed, if more than 90 % of the value of work has 
been completed and such completed value of work is 
equal to or more than 25% of the estimated project cost. 
If any Major Bridge/ROB/Flyover/Tunnel is (are) part 
of the project, then the sole Bidder or in case the Bidder 
being a Joint Venture, any member of Joint Venture 
shall necessarily demonstrate additional experience in 
construction of Major Bridge/ROBs/Flyovers/Tunnel 
in the last 5(Five) financial years preceding the Bid Due 
Date i.e. shall have completed at least one similar  
Major  Bridge/ROB/Flyover  having span equal to or 
greater than 50% of the longest span of the structure 
proposed in this project and in case of tunnel, if any, 
shall have completed construction of at least one tunnel 
consisting of single or twin tubes (including tunnel(s) 
for roads/Railway/Metro rail/irrigation/hydro-electric 
projects etc.) having at least 50% of the cross-sectional 
area and 25% length of the tunnel to be constructed in 
this project."

The aforesaid Clause specifically provides that for Highway 
projects including Major Bridges /ROB /Flyovers /Tunnels, at 
least one similar work of 25% of Estimated Project Cost 
Rs.68.17 Crores shall have been completed. The petitioner has 
place reliance on the certificate issued by DFCCIL, Ahmedabad, 
which reveals that the petitioner is undertaking construction work 
of 2 No. of road overbridges of the total contract value 
Rs.76,87,90,595.00, therefore, the construction of one road 
overbridge would be half of the total contract value. Though the 
petitioner might have signed one contract for two overbridges, but 
the cost of one overbridge would be less than 68.17 Crores which 
is 25% of the present work. Hence, the Evaluation Committee has 
not committed any error while declaring the petitioner as non-
responsive. Thus, even on merits, the petitioner has no case. 

10. Learned counsel appearing for the petitioner concluded his 
arguments by submitting that the petitioner has quoted the rates of 
Rs.293.25 Crores as compared to L-1 i.e. 3,06,27,00,000/- thus, 
Rs. 13.00 Crores can be used for other valuable projects. As held 
above, once the petitioner has been declared non-responsive, then its 
financial bid and the rates quoted by the petitioner are immaterial."

8.  In addition, the High Court also held that Rachana Construction Co., 
despite knowing that UPSBC had filed a writ petition, neither intervened in the 
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said writ petition nor filed an independent writ petition on its own until much later. 
Considering that the UPSBC had been declared as L-1 by a judgment dated 
15.06.2020, UPSBC should have been arrayed as a respondent in the writ petition 
and not being so arrayed, the petition also suffered from non-joinder of a 
necessary party and therefore had to be dismissed.

9. Shri Saurabh Mishra, Additional Advocate General, took us through the 
N.I.T. and relied upon several clauses thereof. His principal argument was that the 
expression "investigation pending" cannot be taken to be in the sense of the Cr.P.C., 
as otherwise the said clause would be rendered otiose. "Investigation pending" 
would necessarily include within its scope all subsequent steps towards criminality 
of an accused, as a result of which clause 7(b) of Annex I required UPSBC to disclose 
material facts. He also relied upon the clause dealing with "fraudulent practice" and 
stated that the omission of a material fact would amount to a fraudulent practice, 
and this being a most material fact, as a particular bridge constructed by UPSBC 
had collapsed resulting in an FIR being lodged against it, not being disclosed by 
UPSBC, would be fatal under the fraudulent practice clause also.

10. Shri Dhruv Mehta, learned Senior Advocate, appearing on behalf of
UPSBC, relied heavily on the judgment in Caretel Infotech Ltd. v. Hindustan 
Petroleum Corpn. Ltd., (2019) 14 SCC 81 ["Caratel Infotech"], for the proposition 
that where a tender was in a particular format, nothing beyond the information that 
is required by that format need be given, and since no investigation was in fact 
pending against his client, clause 7(b) of Annex I could not have been invoked to 
non-suit his client. He also relied upon the judgment in Secy., Deptt. of Home 
Secy., A.P. v. B. Chinnam Naidu, (2005) 2 SCC 746, in which case the petitioner 
concerned had to fill up a recruitment form in which previous convictions had to 
be stated. Since merely being arrested would not amount to a previous conviction, 
it was held that the petitioner could not be said to have suppressed the fact of his 
being convicted. He then argued that in any case if there is any ambiguity in the 
clause the rule of contra proferentem applies, as a result of which the literal 
interpretation, which is a possible interpretation, ought to prevail, and for this he 
cited Bank of India v. K. Mohandas, (2009) 5 SCC 313. He was at pains to point 
out that no ground other than clause 7(b) of Annex I could now be taken, as the 
ground of fraudulent practice, which was sought to be argued by the State of 
Madhya Pradesh in this Court, was not a ground on which UPSBC's bid was 
rejected. He also pointed out that public interest would require that the financial 
bid be accepted, being Rs. 9 crores less than that of Rajkamal.

11. Shri Anupam Lal Das, learned Senior Advocate appearing on behalf of 
Rachana Construction Co. assailed the impugned judgments dated 02.07.2020 
and 04.08.2020 by relying upon the Contract Agreement dated 23.08.2017 
between his client and the Dedicated Freight Corridor Corporation of India 
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Limited ["DFCCIL"] for the work of construction of two nos. of road over 
bridges for an amount of Rs. 76.87 crores, 95% of which had been completed, for 
which a payment of Rs. 68.71 crores had been received. This being so, and this 
being above 25% of the estimated cost of the present tender (fixed at Rs. 68.17 
crores), he stood technically qualified. It was wholly incorrect for the authorities 
to have bifurcated one project awarded under one tender into two, merely because 
two road over bridges had to be built. He also stated that non-joinder of a 
necessary party could not be held against him as all the facts were known and 
UPSBC could have intervened in Rachana Construction Co.'s matter.

12. Shri Puneet Jain, learned counsel appearing on behalf of Rajkamal,
attacked the judgment in UPSBC's case and supported the judgment in Rachana 
Construction Co.'s case, stating that quite apart from the clauses referred to and 
relied upon by the State of Madhya Pradesh, it was clear that Appendix IA had not 
been properly read, as paragraphs 11 and 13 had to be read together. Clearly 
paragraph 11 indicated that if UPSBC were "indicted" in a criminal case, which 
would cast doubt on its ability to undertake the project, this would be sufficient to 
reject UPSBC's bid. Insofar as Rachana Construction Co. is concerned, he 
referred to and relied upon clause 2.2.2.2(ii) and in particular, the latter part of the 
clause, which required that the bidder would have to demonstrate additional 
experience in respect of the bridge to be constructed in the present tender and 
would have to show that it had completed at least one similar major bridge of a 
span equal to or greater than 50% of the longest span of the structure proposed in 
this project. He adverted to the two road over bridges that were constructed under 
the agreement dated 23.08.2017 by Rachana Construction Co. for DFCCIL, both 
being of a length of 2380 meters when taken together. This would fall woefully 
short of 50% of 7.473 kilometers, which would amount to 3.736 kilometers, and 
on this additional ground also, Rachana Construction Co.'s bid ought to be 
rejected. 

13.  We have heard all the learned counsel for the parties. The parameters of 
judicial review in matters such as the present have been well stated in many 
decisions of this Court, beginning with the celebrated Tata Cellular v. Union of 
India, (1994) 6 SCC 651, in which a 3 judge bench of this Court laid down the 
following principles:

"94. The principles deducible from the above are: 

(1) The modern trend points to judicial restraint in administrative 
action. 

(2) The court does not sit as a court of appeal but merely
reviews the manner in which the decision was made. 

(3) The court does not have the expertise to correct the 
administrative decision. If a review of the administrative decision is 
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permitted it will be substituting its own decision, without the 
necessary expertise which itself may be fallible. 

(4) The terms of the invitation to tender cannot be open to 
judicial scrutiny because the invitation to tender is in the realm 
of contract. Normally speaking, the decision to accept the tender 
or award the contract is reached by process of negotiations 
through several tiers. More often than not, such decisions are 
made qualitatively by experts. 

(5) The Government must have freedom of contract. In other 
words, a fair play in the joints is a necessary concomitant for an 
administrative body functioning in an administrative sphere or 
quasi-administrative sphere. However, the decision must not 
only be tested by the application of Wednesbury principle of 
reasonableness (including its other facts pointed out above) but 
must be free from arbitrariness not affected by bias or actuated 
by mala fides. 

(6) Quashing decisions may impose heavy administrative 
burden on the administration and lead to increased and 
unbudgeted expenditure."

(pages 687-688)

14.  Likewise, in Jagdish Mandal v. State of Orissa, (2007) 14 SCC 517,  this 
Court held:

"22. Judicial review of administrative action is intended to 
prevent arbitrariness, irrationality, unreasonableness, bias and 
mala fides. Its purpose is to check whether choice or decision is 
made "lawfully" and not to check whether choice or decision is 
"sound". When the power of judicial review is invoked in 
matters relating to tenders or award of contracts, certain special 
features should be borne in mind. A contract is a commercial 
transaction. Evaluating tenders and awarding contracts are 
essentially commercial functions. Principles of equity and 
natural justice stay at a distance. If the decision relating to award 
of contract is bona fide and is in public interest, courts will not, 
in exercise of power of judicial review, interfere even if a 
procedural aberration or error in assessment or prejudice to a 
tenderer, is made out. The power of judicial review will not be 
permitted to be invoked to protect private interest at the cost of 
public interest, or to decide contractual disputes. The tenderer or 
contractor with a grievance can always seek damages in a civil 
court. Attempts by unsuccessful tenderers with imaginary 
grievances, wounded pride and business rivalry, to make 
mountains out of molehills of some technical/procedural violation 
or some prejudice to self, and persuade courts to interfere by 
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exercising power of judicial review, should be resisted. Such 
interferences, either interim or final, may hold up public works 
for years, or delay relief and succour to thousands and millions 
and may increase the project cost manifold. Therefore, a court 
before interfering in tender or contractual matters in exercise of 
power of judicial review, should pose to itself the following 
questions:

(i) Whether the process adopted or decision made by the
authority is mala fide or intended to favour someone;

or

Whether the process adopted or decision made is so arbitrary 
and irrational that the court can say: "the decision is such that no 
responsible authority acting reasonably and in accordance with 
relevant law could have reached"; 

(ii) Whether public interest is affected.

If the answers are in the negative, there should be no interference 
under Article 226. Cases involving blacklisting or imposition of 
penal consequences on a tenderer/contractor or distribution of State 
largesse (allotment of sites /shops, grant of licences, dealerships 
and franchises) stand on a different footing as they may require a 
higher degree of fairness in action."

(pages 531-532)

15.  In   Central Coalfields Ltd. v. SLL-SML (Joint  Venture Consortium), (2016) 
8 SCC 622,  this Court held as follows:

"47. The result of this discussion is that the issue of the 
acceptance or rejection of a bid or a bidder should be looked at 
not only from the point of view of the unsuccessful party but 
also from the point of view of the employer. As held in Ramana 
Dayaram Shetty [Ramana Dayaram Shetty v. International 
Airport Authority of India, (1979) 3 SCC 489] the terms of NIT 
cannot be ignored as being redundant or superfluous. They must 
be given a meaning and the necessary significance. As pointed 
out in Tata Cellular [Tata Cellular v. Union of India, (1994) 6 
SCC 651] there must be judicial restraint in interfering with 
administrative action. Ordinarily, the soundness of the decision 
taken by the employer ought not to be questioned but the 
decision-making process can certainly be subject to judicial 
review. The soundness of the decision may be questioned if it is 
irrational or mala fide or intended to favour someone or a 
decision "that no responsible authority acting reasonably and in 
accordance with relevant law could have reached" as held in 
Jagdish Mandal [Jagdish Mandal v. State of Orissa, (2007) 14 
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SCC 517] followed in Michigan Rubber [Michigan Rubber 
(India) Ltd. v. State of Karnataka, (2012) 8 SCC 216] .

48. Therefore, whether a term of NIT is essential or not is a 
decision taken by the employer which should be respected. 
Even if the term is essential, the employer has the inherent 
authority to deviate from it provided the deviation is made 
applicable to all bidders and potential bidders as held in Ramana 
Dayaram Shetty [Ramana Dayaram Shetty v. International 
Airport Authority of India, (1979) 3 SCC 489] . However, if the 
term is held by the employer to be ancillary or subsidiary, even 
that decision should be respected. The lawfulness of that 
decision can be questioned on very limited grounds, as 
mentioned in the various decisions discussed above, but the 
soundness of the decision cannot be questioned, otherwise this 
Court would be taking over the function of the tender issuing 
authority, which it cannot."

(page 638)

16.  Afcons Infrastructure Ltd. v. Nagpur Metro Rail Corpn. Ltd., (2016) 16 
SCC 818, puts the proposition extremely well when it states:

"14. We must reiterate the words of caution that this Court has 
stated right from the time when Ramana Dayaram Shetty v. 
International Airport Authority of India [Ramana

Dayaram Shetty v. International Airport Authority of India, 
(1979) 3 SCC 489] was decided almost 40 years ago, namely, 
that the words used in the tender documents cannot be ignored 
or treated as redundant or superfluous — they must be given 
meaning and their necessary significance. In this context, the 
use of the word "metro" in Clause 4.2(a) of Section III of the bid 
documents and its connotation in ordinary parlance cannot be 
overlooked.

15. We may add that the owner or the employer of a project, 
having authored the tender documents, is the best person to 
understand and appreciate its requirements and interpret its 
documents. The constitutional courts must defer to this 
understanding and appreciation of the tender documents, unless 
there is mala fide or perversity in the understanding or 
appreciation or in the application of the terms of the tender 
conditions. It is possible that the owner or employer of a project 
may give an interpretation to the tender documents that is not 
acceptable to the constitutional courts but that by itself is not a 
reason for interfering with the interpretation given."

(page 825)
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17. This view of the law has been subsequently reiterated and followed in 
Montecarlo Ltd. v. NTPC Ltd.. (2016) 15 SCC 272 (see paragraph 25 at page 287) 
and Caratel Infotech (supra) (see paragraphs 38-39 at pages 92-93).

18. Judged by these parameters, it is clear that this Court must defer to the 
understanding of clauses in tender documents by the author thereof unless, pithily 
put, there is perversity in the author's construction of the documents or mala fides. 
As against this, Shri Dhruv Mehta is also correct in drawing our attention to 
Caratel Infotech (supra), and in particular, to paragraphs 4, 9, 22 and 23, which are 
set out hereinbelow:

"4. The appellant submitted the bid in respect of the e-tender on 
19-12-2017. In terms of Clause 20 extracted aforesaid, a format 
had been provided for the declaration to be made, which is as 
under:

"DECLARATION NON BLACKLISTED/NON
BANNED/NON HOLIDAY LISTED PARTY

We confirm that we have not been banned or blacklisted or
delisted or holiday listed by any government or quasi-

government agencies or public sector undertakings

Date:__________ Name of Tenderer: ________________

Place:_________ Signature & Seal of Tenderer:________ 

Note: If a bidder has been banned by any government or quasi-
government agencies or public sector undertakings, this fact 
must be clearly stated with details. If this declaration is not 
given along with the unpriced bid, the tender will be rejected as 
non-responsive." 

The appellant submitted the declaration in terms aforesaid i.e. 
stating that the appellant had not been blacklisted by any 
government or quasi-government agency or public sector 
undertakings."

(page 85)

"9. The decision of the High Court is predicated on two 
facts—firstly the non-disclosure of the factum of the show-
cause notice issued to the appellant amounted to violation of the 
undertaking. Linked to this issue is that Clause 20(iii) of the 
tender provided for an integrity pact "ensuring transparency and 
fair dealing" and that integrity pact had been duly signed and 
submitted by the appellant. Secondly, the Division Bench 
doubted the compliance, by the appellant, of Clause 8 read with 
Clause 10(g) of Section 4 of the tender. This controversy 
pertains to the clause dealing with the business continuity and 
the requirement of submitting a valid ISO certificate for the 
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purpose of securing the tender. The relevant clauses read as 
under:

"8. Business continuity

OMCs currently have an agreement for inbound calls 
with a service provider based in different regions. The 
successful bidder has to submit the transition plan to 
migrate to new platform and facility with "zero" 
disruption of services with respect to the following 
areas:

(a)  Toll-free services.

(b)  IVRS based call handling.

(c) Diversion of call traffic at the successful bidder's 
premises.

(d)  Trained operators at the time of Go-Live date.

***

10. Other mandatory requirements:

***

(g) Valid ISO Certification 27001 for security and ISO 
2301 for business continuity."

(page 86)

"22. It is no doubt true that Clause 20 does provide for four 
eventualities, as submitted by the learned counsel for Respondent 
3. The present case is not one where on the date of submission of 
the tender the appellant had been banned, blacklisted or put on 
holiday list. The question before us, thus, would be the effect of an 
action for blacklisting and holiday listing being initiated. The 
declaration to be given by the bidder is specified in Clause 20 (ii), 
which deals with the first three aspects. The format enclosed with 
the tender documents also refers only to these three eventualities. 
It is not a case where no specific format is provided, where 
possibly it could have been contended that the disclosure has to be 
in respect of all the four aspects. The format having been provided, 
if initiation of blacklisting was to be specified, then that ought 
to have been included in the format. It cannot be said that the 
undertaking by the appellant made it the bounden duty of the 
appellant to disclose the aspect of a show-cause notice for 
blacklisting. We say so as there is a specific clause with the 
specific format provided for, requiring disclosures, as per the 
same.
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23. It may be possible to contend that the format is not correctly 
made. But then, that is the problem of the framing of the format 
by Respondent 1. It appears that Respondent 1 also, faced with 
the factual situation, took a considered view that since Clause 
20(i) provided for the four eventualities, while the format did 
not provide for it, the appellant could not be penalised. May be, for 
future the format would require an appropriate modification!"

(page 89)

19.  It is clear that Shri Dhruv Mehta is right when he refers to and relies upon 
the aforesaid judgment for the proposition that where there is a format which had 
to be strictly complied with, his client was justified in going by the literal reading 
of the aforesaid format, which only required a disclosure of pending 
investigations under clause 7(b) of Annex I of the N.I.T. However, as has correctly 
been pointed out by Shri Saurbh Mishra and Shri Puneet Jain, clause 7(b) of 
Annex I, which is in terms similar to paragraph 13 of Appendix IA, must be read 
together with paragraph 11 thereof, which, as has been pointed out hereinabove, 
requires the bidder to certify that in regard to matters other than security and 
integrity of the country, the bidder has not been convicted by a court of law or 
indicted. Clearly in the facts of the present case, though the investigation is no 
longer pending and though there is no conviction by a court of law, UPSBC has 
certainly been "indicted", in that, a charge sheet has been filed against it relatable 
to the FIR dated 15.05.2018 in which a trial is pending, though stayed by the High 
Court. Also, Shri Saurabh Mishra is correct in stating that "fraudulent practice", as 
defined in clause 4.3(b) of the N.I.T., would include an omission of facts or 
disclosure of incomplete facts in order to influence the bidding process. In the 
facts of the present case, there is clearly an omission of a most relevant fact and 
suppression of the same fact, namely that an FIR had been lodged against UPSBC 
in respect of the construction of a bridge by it, which had collapsed, and in which a 
charge sheet had been lodged. 

20.  This being the case, Secy., Deptt. of Home Secy., A.P. v. B. Chinnam Naidu, 
(2005) 2 SCC 746 is clearly distinguishable, as in the facts of that case, the 
expression "convicted" could not have possibly included the factum of arrest 
which was pre-conviction. On the facts of the present case, we have seen as to how 
UPSBC has indulged in a fraudulent practice and has suppressed the fact that it 
was indicted for offences relatable to the construction of a bridge by it, which had 
collapsed. Equally, paragraphs 12 to 18 of the judgment in Vinubhai Haribhai 
Malaviya v. State of Gujarat, (2019) 17 SCC 1, which distinguish between 
investigation, inquiry and trial in a criminal case, are also of no avail to UPSBC in 
view of the finding hereinabove. Equally, the well-known rule of contra 
proferentem as expounded in  Bank of India v. K. Mohandas,(2009) 5 SCC 313 (at 
paragraph 32) is also of no avail, given the fact that there is no ambiguity 
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whatsoever insofar as the fraudulent practice clause and paragraph 11 of 
Appendix IA are concerned.

21. Adverting to Shri Dhruv Mehta's argument that his client has been non-
suited only on application of clause 7(b) of Annex I, a reference to the Technical 
Evaluation Committee's order dated 13.03.2020 declaring UPSBC's bid non-
responsive shows that it also refers to Appendix IA comprising the technical bid 
and paragraph 13 thereof, in particular. We have already held that paragraph 13 
has to be read along with paragraph 11, which clearly states that a person who is 
"indicted" for a criminal offence has to disclose the factum of indictment. A 
technical objection based on the rejection order cannot be allowed to prevail in the 
face of the suppression of a most material fact, that is of an FIR pertaining to the 
construction of a bridge by UPSBC, which has collapsed.

22. Coming to the public interest factor, and the fact that the financial bid of 
UPSBC is about Rs. 9 crores less than that of Rajkamal, the sting has been removed 
inasmuch as Shri Puneet Jain readily accepts that if, as a result of UPSBC being 
disqualified, his client is to be awarded the tender, he will do so at the same amount as 
the financial bid of UPSBC. For all these reasons, the impugned judgment dated 
15.06.2020 is set aside.

23.  We now come to Rachana Construction Co.'s case. Insofar as Rachana 
Construction Co. is concerned, it will not be open for a constitutional court, in 
accordance with all the decisions cited hereinabove, to substitute their view of the  
tendering authority, when it reads clause 2.2.2.2(ii) in the manner that has been done. 
Suffice it to say that the expression "at least one similar work" could possibly mean 
only one such work, namely, the construction of one such bridge and not two such 
bridges, even if two bridges were to be constructed under the same tender 
document. It is not possible, therefore, for this Court to say that the construction of 
the aforesaid clause by the tendering authority is an impossible one rendering it 
perverse. Also, Shri Puneet Jain's argument, though made here for the first time, 
does support the State of Madhya Pradesh, in that the two road over bridges that 
have been constructed under the agreement between DFCCIL and Rachana 
Construction Co. have a span of only 2380 meters taken together, which is 
certainly less than 50% of 7.473 kilometers. For these reasons, we dismiss 
Rachana Construction Co.'s SLP and uphold the judgment dated 02.07.2020 and 
the review judgment dated 04.08.2020.

24.  Given the lapse of time taken in court proceedings, the State of Madhya 
Pradesh is directed to issue a LOI as soon as is practically possible to Rajkamal 
insofar as the present tender is concerned at the same financial bid as that of 
UPSBC. All the appeals are disposed of accordingly. 

Order accordingly 
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I.L.R. [2021] M.P. 378 (SC)
SUPREME COURT OF INDIA 

Before Mr. Justice Mohan M. Shantanagoudar, Mr. Justice Vineet Saran & 
Mr. Justice Ajay Rastogi

SLP (Criminal) No. 380/2021 decided on 21 January, 2021

REKHA SENGAR�           …Petitioner

Vs.

STATE OF M.P.       …Respondent

A. Criminal Procedure Code, 1973 (2 of 1974), Section 439 and 
Pre-Conception and Pre-Natal Diagnostic Techniques (Prohibition of Sex 
Selection) Act (57 of 1994), Sections 6, 23 & 27 – Bail – Grounds – Held – In a 
sting operation, search team seized ultrasound machine with no registration/ 
license, adopter/gel used in sex-determination, and other medical 
instruments used for abortion – Sufficient evidence to hold strong prima facie 
case – It is a grave offence with serious consequences – High Court rightly 
denied bail – Petition dismissed.    (Paras 3, 4, 5 & 7)

d- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 439 ,oa xHkZ/kkj.k iwoZ 
vkSj çlo iwoZ funku rduhd ¼fyax p;u dk çfr"ks/k½ vf/kfu;e ¼1994 dk 57½] /kkjk,¡ 
6] 23 o 27 & tekur & vk/kkj & vfHkfu/kkZfjr & ,d fLVax vkWijs'ku eas ryk'kh ny us 
fcuk jftLVªªh@vuqKfIr dh vYVªklkmaV e'khu] fyax fu/kkZj.k esa mi;ksx fd;s tkus 
okys ,MkIVj@tsy rFkk xHkZikr gsrq mi;ksx esa vkus okys vU; fpfdRlh; midj.kksa dks 
tCr fd;k & ,d etcwr izFke n`"V~;k izdj.k cukus gsrq Ik;kZIr lk{; & ;g xaHkhj 
ifj.kkeksa ls ;qDr ?kksj vijk/k gS & mPPk U;k;ky; us mfpr :Ik ls tekur vLohdkj dh 
& ;kfpdk [kkfjtA 

B. Criminal Procedure Code, 1973 (2 of 1974), Section 439 and 
Pre-Conception and Pre-Natal Diagnostic Techniques (Prohibition of Sex 
Selection) Act (57 of 1994), Sections 6, 23 & 27 – Bail – Ground of Parity – Held 
– Co-accused was granted bail because his alleged role was limited to merely 
picking up and dropping off petitioner's client whereas petitioner had more 
active role in conducting the procedure – No ground of parity.  

(Para 6)

[k- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 439 ,oa xHkZ/kkj.k iwoZ 
vkSj çlo iwoZ funku rduhd ¼fyax p;u dk çfr"ks/k½ vf/kfu;e ¼1994 dk 57½] /kkjk,¡ 
6] 23 o 27 & tekur & lekurk dk vf/kdkj & vfHkfu/kkZfjr & lg&vfHk;qDr dks 
tekur iznku dh xbZ Fkh D;ksafd mldh vfHkdfFkr Hkwfedk ek= ;kph ds DykbaV 
¼xzkgd½ dks ykus vkSj NksM+us rd gh lhfer Fkh tcfd izfØ;k lapkfyr djus esa ;kph 
dh T;knk lfØ; Hkwfedk Fkh & lekurk dk dksbZ vk/kkj ughaA
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C. Criminal Procedure Code, 1973 (2 of 1974), Section 439 – Non-
Bailable Cases – Consideration – Held – In non-bailable cases, the primary 
factors, the court must consider while exercising discretion to grant bail are 
the nature and gravity of offence, its impact on society and whether there is a 
prima facie case against accused.   (Para 2)

x- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 439 & vtekurh; 
izdj.k & fopkj & vfHkfu/kkZfjr & vtekurh; izdj.kksa esa vijk/k dh izd`fRr vkSj 
xaHkhjrk] lekt ij mldk izHkko rFkk D;k vfHk;qDr ds fo:) dksbZ izFke n`"V~;k izdj.k 
gS] ;s lc tekur iznku djus gsrq foosdkf/kdkj dk iz;skx djrs le; U;k;ky; }kjk 
fopkj esa fy;s tkus okys] eq[; dkjd gSaA 

Case referred:

(2013) 4 SCC 1.

J U D G M E N T

The Judgment of the Court was delivered by :
MOHAN M. SHANTANAGOUDAR, J. :- By the impugned order passed by the 
Madhya Pradesh High Court on 7.12.2020 in MCRC No. 48262 of 2020, the 
Petitioner's application for bail under Section 439 of the Code of Criminal 
Procedure, 1973 (Cr.P.C) has been rejected. 

The record shows that an FIR was registered against the Petitioner and 
another person on 26.9.2020 in PS City Kotwali Morena, Madhya Pradesh 
alleging their involvement in pre-natal sex determination and abortion of female 
fetuses at their residence, without the required registration or license under law. 
The petitioner has been in custody since September 2020. Her first application for 
bail (Bail Application No. 1203/2020) was rejected by the learned IV Addnl. 
Sessions Judge, Morena on 01.10,2020, and her subsequent bail application 
before the High Court (MCRC-39649-2020) was dismissed as withdrawn on 
14.10.2020. Chargesheet was filed against the petitioner and the co-accused on 
6.11.2020, for offences under the certain relevant provisions of Indian Penal 
Code, Medical Termination of Pregnancy Act, 1971 and under the provisions of 
the Pre-Conception and Pre-Natal Diagnostic Techniques (Regulation and 
Prevention of Misuse) Act, 1994 ('PC&PNDT Act'). Trial is pending.

In the meanwhile, the petitioner again approached the High Court for 
grant of bail under Section 439, Cr.P.C. The High Court, vide impugned order 
dated 7.12.2020, has denied bail on facts. Aggrieved, the petitioner has 
approached this Court seeking bail.

2.  The gravamen of the allegations against the petitioner pertain to violation 
of the provisions of the PC&PNDT Act. Section 6 prohibits the use of pre-natal 
diagnostic techniques, including ultrasonography, for determining the sex of a 
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fetus. Section 23 provides that any violation of the provisions of the Act 
constitutes a penal offence. Additionally, Section 27 stipulates that all offences 
under the said Act are to be non - bailable, non-compoundable and cognizable.

It is well settled that in non-bailable cases, the primary factors the court 
must consider while exercising the discretion to grant bail are the nature and 
gravity of the offence, its impact on society, and whether there is a prima facie 
case against the accused.

3.  The charge sheet prima facie demonstrates the presence of a case against 
the petitioner. A sting operation was conducted upon the order of the Collector, by 
the member of the PC&PNDT Advisory Committee, Gwalior; the Nodal Officer, 
PC&PNDNT; and lady police officers. The team used the services of an anonymous 
pregnant woman, who approached the petitioner seeking sex-determination of the 
fetus and sex-selective abortion. The petitioner accepted Rs 7,000 for the same 
whereupon the team searched her residence. From the residence, an ultrasound 
machine with no registration or license, adopter and gel used in sex-determination,  
and other medical instruments used  during abortion and sex-determination were 
seized. This constitutes sufficient evidence to hold that there is a prima facie case 
against the petitioner.

4.      To understand the severity of the offence, it is imperative to note the 
legislative history of the PC&PNDT Act. Reference may be had to the Preamble; 
which states as follows: 

"An Act to provide for the prohibition of sex selection, before or 
after conception, and for regulation of prenatal diagnostic 
techniques for the purposes of detecting genetic abnormalities 
or metabolic disorders or chromosomal abnormalities or certain 
congenital malformations or sex-linked disorders and for the 
prevention of their misuse for sex determination leading to 
female foeticide; and, for matters connected therewith or 
incidental thereto."

(emphasis supplied)

The passage of this Act was compelled by a cultural history of preference 
for the male child in India, rooted in a patriarchal web of religious, economic and 
social factors. This has birthed numerous social evils such as female infanticide, 
trafficking of young girls, and bride buying and now, with the advent of 
technology, sex-selection and female feticide. The pervasiveness of this 
preference is reflected through the census data on the skewed sex-ratio in India. 
Starting from the 1901 census which recorded 972 females per 1000 males; there 
was an overall decline to 941 females in 1961, and 930 females in 1971, going 
further down to 927 females in 1991. Records of Lok Sabha discussions on the 
Pre-Natal Diagnostic Techniques (Regulation and Prevention of Misuse) Bill, 
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1991 reflect various members' concern with this alarming state of affairs, which 
acted as a clarion call to the passage of the PC&PNDT Act. (See : Lok Sabha 
Debates, Tenth Series, Vol. XXXIII No.2, July 26, 1994, Eleventh Session, at 
pages 506-544).

The prevalence of pre-natal sex selection and feticide has also attracted 
international censure and provoked calls for strict regulation. In September 1995, 

th
the UN 4  World Conference on Women, adopted the Beijing Declaration and 
Platform for Action which inter alia declared female feticide and pre-natal sex-
selection as forms of violence against women. {See : Beijing Declaration and 

th thPlatform for Action, adopted in 16  plenary meeting of UN 4  World Conference 
th

on Women, (15  September, 1995), Article 115).

While the sex ratio has improved since after the passage of the PC&PNDT 
Act, rising to 933 as per the 2001 census, and then to 943 in the 2011 census, these 
pernicious practices still remain rampant. As per the reply filed by the then 
Minister of State, Health and Family Welfare in the Rajya Sabha on 27.3.2018, as 
of December 2017, around 3,986 court cases had been filed under the Act, 
resulting in only 449 convictions and 136 cases of suspension of medical licenses.

The unrelenting continuation of this immoral practice, the globally shared 
understanding that it constitutes a form of violence against women, and its 
potential lo damage the very fabric of gender equality and dignity that forms the 
bedrock of our Constitution are all factors that categorically establish pre-natal 
sex-determination as a grave offence with serious consequence's for the society as 
a whole. 

5.     We may also refer with benefit to the observations of this Court in Voluntary 
Health Association of India v. State of Punjab, (2013) 4 SCC 1, as follows:

"6 ...Above statistics is an indication that the provisions
of the Act  are not  properly  and  effectively  being implemented. 
There has been no effective supervision or follow-up action so as 
to achieve the object and purpose of the Act. Mushrooming of 
various sonography centres, genetic clinics, genetic counselling 
centres, genetic laboratories, ultrasonic clinics, imaging centres 
in almost all parts of the country calls for more vigil and 
attention by the authorities under the Act. But, unfortunately, 
their functioning is not being properly monitored or supervised 
by the authorities under the Act or to find out whether they are 
misusing the pre-natal diagnostic techniques for determination 
of sex of foetus leading to foeticide.

7...Seldom, the ultrasound machines used for such sex 
determination in violation of the provisions of the Act are seized 
and, even if seized, they are being released to the violators of the 
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law only to repeat the crime. Hardly few cases end in conviction. 
The cases booked under the Act are pending disposal for several 
years in many courts in the country and nobody takes any 
interest in their disposal and hence, seldom, those cases end in 
conviction and sentences, a fact well known to the violators of 
law..."

In the present case, contrary to the prevailing practice, the investigative 
team has seized the sonography machine and made out a strong prima-facie case 
against the petitioner. Therefore, we find it imperative that no leniency should be 
granted at this stage as the same may reinforce the notion that the PC&PNDT Act 
is only a paper tiger and that clinics and laboratories can carry out sex- 
determination and feticide with impunity. A strict approach has to be adopted if we 
are to eliminate the scourge of female feticide and iniquity towards girl children 
from our society. Though it certainly remains open to the petitioner to disprove the 
merits of these allegations at the stage of trial.

6. The fact that on 13.10.2020, the co-accused in the present case was released 
on bail by the High Court in MCRC No.39380/2020 does not alter our conclusions. 
The allegations in the FIR and the charge sheet, as well the disclosure statements 
made by the petitioner and the co-accused under Section 27 of the Indian Evidence 
Act, 1872, reveal that prima facie, the petitioner had a more active role in 
conducting the alleged illegal medical practices of sex determination and sex-
selective abortion. Whereas the alleged role of the co-accused was limited to 
merely picking up and dropping off the petitioner's clients. Hence, we find no 
grounds for granting parity with the co-accused to the petitioner.

7. Thus, in view of the presence of prima facie evidence against the petitioner 
and other factors as referred to supra, we find ourselves compelled to uphold the 
impugned order of the High Court denying bail to the petitioner. However, in light 
of this Court's directions in Voluntary Health Association of India (supra) 
mandating speedy disposal of such cases it is open for the petitioner to request the 
Trial Court to expedite her trial and decide it within a period of 1 year.

8.  We make it clear that the above observations on facts are made only to 
decide the present petition. Any of the observations made on facts will not come in 
the way of the Trial Court to complete the trial and decide the matter. The matter 
shall be decided by the Trial Court on its own merits based on facts. The Special 
Leave Petition is dismissed accordingly.

Petition dismissed
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I.L.R. [2021] M.P. 383 (SC)
SUPREME COURT OF INDIA 

Before Mr. Justice S. Abdul Nazeer & Mr. Justice Sanjiv Khanna
MA No. 175/2021 (CA No. 3687/2020) decided on 2 February, 2021

UMC TECHNOLOGIES PVT. LTD.�           …Appellant

Vs.

FOOD CORPORATION OF INDIA & anr.        …Respondents

Civil Procedure Code (5 of 1908), Section 152 – Correction in Judgment 
– Held – The words “including an employee of the appellant” stand deleted 
from para 4 of judgment dated 16.11.2020 – Application allowed.                                                      

(Para 1 & 2)

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 152 & fu.kZ; esa lq/kkj & 
vfHkfu/kkZfjr & fu.kZ; fnukafdr 16-11-2020 dh df.Mdk 4 ls 'kCn **vihykFkhZ ds 
deZpkjh dks 'kkfey djrs gq,** gVk fn;s x;s & vkosnu eatwjA 

(Supplied: Paragraph numbers)

O R D E R

Having heard learned counsel for the parties, we deem it appropriate to 
allow the prayer made by the appellant/ applicant. Accordingly, the Application is 
allowed.

2. The words "including an employee of the appellant" stand deleted from 
the paragraph 4 of the Judgment dated 16.11.2020. Rest of the order to remain as it 
is.

Application allowed
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I.L.R. [2021] M.P. 384
WRIT PETITION 

Before Mr. Justice G.S. Ahluwalia
WP No. 13057/2020 (Gwalior) decided on 2 December, 2020

ARUN SHARMA  …Petitioner                      

Vs. 

STATE OF M.P.  & ors.                       �    …Respondents

A. Constitution – Article 226 – Forcible Eviction & Illegal 
Detention – Held – Petitioner was forcibly evicted from his shop with help of 
police personnel (R-3 to R-5) – Later, without formal arrest, he was kept in 
illegal detention – Prior to verification of his identity, press note released 
branding him that “accused with reward of Rs. 5000 has been arrested” – His 
uncovered face photograph was got published in newspaper as well as 
uploaded on social media – It is a glaring example of police atrocities – Such 
eviction and illegal detention amounts to criminal Act – S.P. Lokayukt 
directed to file FIR against R-3 to R-5 – Petition allowed with cost of Rs. 
20,000.         (Paras 39, 51, 52, 58, 67 & 71)

d- lafo/kku & vuqPNsn 226 & cyiwoZd csn[kyh o voS/k fujks/k & 
vfHkfu/kkZfjr & ;kph dks iqfyl dfeZ;ksa ¼iz-Ø- 3 ls iz-Ø- 5½ dh lgk;rk ls cyiwoZd 
mldh nqdku ls csn[ky fd;k x;k Fkk & rRi'pkr~] fcuk fdlh vkSipkfjd fxj¶rkjh 
ds] mls voS/k fujks/k esa j[kk x;k Fkk & mldh igpku dk lR;kiu gksus ds iwoZ gh] mls 
dyafdr djrs gq, ;g izsl foKfIr tkjh dh xbZ fd **:- 5000@& dh bukeh jkf'k ds 
vfHk;qDr dks fxj¶rkj dj fy;k x;k gS** & mlds fcuk <ds psgjs dh QksVks dks 
lekpkj&i= esa izdkf'kr djus ds lkFk&lkFk lks'ky ehfM;k ij Hkh viyksM fd;k x;k 
& ;g iqfyl }kjk fd;s x;s vR;kpkjksa dk ,d Li"V mnkgj.k gS & mDr csn[kyh rFkk 
voS/k fujks/k vkijkf/kd d`R; dh dksfV esa vkrk gS & ,l-ih- yksdk;qDr dks izR;FkhZ Ø- 3 
ls iz-Ø- 5 ds fo:) izFke lwpuk izfrosnu ntZ djus gsrq funsf'kr fd;k x;k & 20]000 :- ds 
O;; ds lkFk ;kfpdk eatwjA 

B. Constitution – Article 226 – Violation of Fundamental Rights – 
Compensation – Held – State shall pay compensation of Rs. 5 lacs to 
petitioner i.e. Rs. 2 lacs for causing damage during forcible taking out of his 
belongings from his shop and Rs. 3 lacs for violating his fundamental rights – 
State to recover the compensation amount from salary of R-3 to R-5.     

(Paras 53 to 56)

[k- lafo/kku & vuqPNsn 226 & ewy vf/kdkjksa dk mYya?ku & izfrdj & 
vfHkfu/kkZfjr & jkT;] ;kph dks 5 yk[k :- ds izfrdj dk Hkqxrku djsxk vFkkZr~ 2 yk[k 
:- cyiwoZd mldh nqdku ls mldk lkeku ckgj djus esa dkfjr gqbZ {kfr ds fy, rFkk 
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3 yk[k :- mlds ewy vf/kdkjksa dk mYya?ku djus ds fy, & jkT; izR;FkhZ Ø- 3 ls iz-Ø- 
5 ds osru ls izfrdj dh jkf'k olwy djsxkA

C. Constitution – Article 21 – Right of Accused – Held – This Court 
has quashed the provision of circular by which police was authorized to share 
the personal information and photographs of accused and victims (covered 
or uncovered) with the media – Patrolling of accused in general public was 
also held to be violative of Article 21 of Constitution.    (Paras 68 to 70)

x- lafo/kku & vuqPNsn 21 & vfHk;qDr dk vf/kdkj & vfHkfu/kkZfjr & bl 
U;k;ky; us ml ifji= ds mica/k ftlds }kjk iqfyl dks vfHk;qDr rFkk ihfM+rkas dh 
O;fDrxr tkudkjh vkSj QksVks ¼<dh gqbZ vFkok fcuk <adh gqbZ½ ehfM;k ds lkFk lk>k 
djus ds fy, izkf/kd`r fd;k x;k Fkk] dks vfHk[kafMr fd;k & vfHk;qDr dks vke turk 
ds chp ?kqekus dks Hkh lafo/kku ds vuqPNsn 21 dk mYya?ku Bgjk;k x;k FkkA 

Cases referred :

(2012) 13 SCC 192, (1981) 1 SCC 420, (1981) 1 SCC 627, (2011) 13 SCC 
621, (2014) 16 SCC 623, Cr.A. No. 742/2020 decided on 27.11.2020 (Supreme 
Court), AIR 1997 SC 610, (2014) 2 SCC 1.

Suresh Agrawal, for the petitioner. 
M.P.S. Raghuvanshi, Addl. A. G. for the State. 
Tapan Trivedi, for the respondent No. 3. 
D.P. Singh, for the respondent Nos. 4 & 5.  

J U D G M E N T

G.S. AHLUWALIA, J.:- This petition under Article 226 of the Constitution 
of India has been filed seeking the following relief(s) :

It is, therefore, most humbly prayed that the petition filed by the 
Petitioner may kindly be allowed and respondent no.1 and 2 may 
kindly be directed to take effective action against the respondent 
no.3 to 5 and pass appropriate order so that the petitioner can take 
justice. Issue any other suitable writ, order or direction as this 
Hon'ble Court may deem fit and proper under the fact and 
circumstances existing in the present case.

Further, compensation be granted to the petitioner from the 
respondents authorities. 

Award the cost of this writ petition in favor of the petitioner 
throughout.

2. The matter was taken up on 2-11-2020, and arguments on the question that 
whether reputation/privacy/personal liberty of a citizen of India are integral part 
of Article 21 of the Constitution of India or not, and whether monetary 
compensation can be awarded for violation of fundamental rights or not, were 
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heard. When the facts of this case were being considered in the light of the law of 
the land, then the Advocate General sought time to reconsider the action taken by 
the police authorities against the respondents no. 3 to 5, as according to him, the 
matter was handled by the police authorities in a most casual manner. Accordingly 
after holding that right of Privacy/reputation/dignity are integral part of Article 21 
of the Constitution of India and monetary compensation can be awarded to the 
victim for violation of his Fundamental Rights, this Court adjourned the matter at 
the request of the Advocate General for further hearing on merits of the case.

3. The respondents no. 3 and 4 were posted as Sub-Inspector, whereas the 
respondent no.5 was posted as Constable in Police Station Bahodapur, Distt. 
Gwalior. The respondents no. 1 and 2 have filed their additional return. The matter 
is heard on merits.

4. Although the facts of this case were already mentioned in detail in the 
order dated 2-11-2020, but at the cost of repetition, they are being reproduced 
once again from order dated 2-11-2020:

2.  The necessary facts in short are that the petitioner is a 
tenant in a shop.  On 25-7-2020, the landlady of the said shop, 
made a complaint to the respondent no. 3/S.H.O., Police 
Station Bahodapur, Distt. Gwalior, alleging that the petitioner 
is neither vacating the shop nor is making payment of rent and 
has also threatened that he would encroach upon the remaining 
house of the landlady. Thus, it was prayed that the shop be got 
vacated and the arrears of rent be paid to the landlady. The 
respondent no. 3, marked the said complaint to the respondent 
no. 4 for conducting an enquiry and it is alleged that thereafter, 
the respondents no. 4 and 5 forcibly evicted the petitioner from 
the shop on 25-7-2020 itself and was also beaten by the 
respondent no.4. The goods including the furniture of the shop 
was taken to the police station where the petitioner was 
compelled to give an undertaking that he would vacate the 
shop and accordingly, the goods belonging to the petitioner 
were returned by the respondents. Thereafter, on 14-8-2020, 
the respondent no. 3 and 5 took the petitioner in custody, and 
got his uncovered face photograph published in the 
newspapers as well as on social media, by projecting him as a 
hard core criminal. On a complaint made to the Superintendent 
of Police, Gwalior, an enquiry was conducted and it was found 
that the petitioner is an innocent person having no criminal 
antecedents and accordingly, he was released. It is the stand of 
the respondents no. 1 and 2 that one person with similar name 
was wanted in a criminal case which was registered in the year 
2011 and a reward of Rs. 5,000/- was declared by the 
Superintendent of Police, Gwalior by order dated 13-8-2020 
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and under mistaken identity, the petitioner was wrongly taken 
into custody. The respondent no.3 was placed under 
suspension and the news with regard to his suspension was 
duly published in the news papers.

5.  It is submitted by the Counsel for the State that in the compliance report 
dated 2-11-2020, the respondents no. 1 and 2 had clearly pleaded that violation of 
personal liberty of a citizen of India is a serious misconduct, but by mistake, the 
respondents no.1 and 2 were in-correct on their part to plead "that the present case 
is merely that of mistaken identity and is not a serious misconduct on the part of 
the respondents no. 3 to 5". It was prayed that this incorrect stand taken by the 
respondents no. 1 and 2 in their compliance report dated 2-11-2020 be ignored and 
may be permitted to be withdrawn.

6. It is submitted by the Counsel for the State, that in the compliance report 
dated 9-11-2020, it was mentioned that the respondents no. 3 to 5 have been line-
attached, but looking to the seriousness of the misconduct committed by them, 
today, they have been placed under suspension.

7. As already pointed out, the incident took place in two phases, i.e, on      
25-7-2020, the petitioner was forcibly dispossessed from his shop by the 
respondents no. 3 to 5 at the behest of the landlady and thereafter, on 14-8-2020, 
the petitioner was taken in custody (No arrest memo was prepared) on the pretext 
that a reward of Rs. 5,000 has been declared by S.P., Gwalior against him and his 
uncovered face photograph with news "An accused with reward of Rs. 5000 has 
been arrested" was also published in the news papers as well as was uploaded on 
social media by the police.

8. Shri Amit Sanghi, Superintendent of Police, Gwalior during the course of 
hearing through Video Conferencing, made a submission that in fact he received a 
telephonic call from the brother of the petitioner, informing him that his brother is 
an innocent person, but still he has been taken into custody, and he immediately, 
got an enquiry done and when it was found that the respondents no. 3 and 5 have 
wrongly taken the petitioner in custody, then not only he ensured that the 
petitioner is released, but an arrangement was also made to send him to his house. 
This submission made by Shri Amit Sanghi, Superintendent of Police, Gwalior 
also finds corroboration from the press notes released by the police, which have 
been filed by the respondents no. 1 and 2 along with the compliance report dated 
20-10-2020, and news published in the Dainik Bhaskar dated 15-8-2020 is 
reproduced as under :

cgksMkiqj iqfyl dh ,d xaHkhj ykijokgh lkeus vkbZ gSA iqfyl 
'qkdzokj dks 5 gtkj ds bukeh cnek'k v:.k iq= vkseizdk'k 'kekZ dks 
idMus xbZ Fkh] ysfdu idM fy;k ,d funksZ"k ;qod v:.k dksA ftl 
ij dksbZ vijk/k gh iathc} ugh gSA ;qod dks idMus ds ckn rLnhd 
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rd djuk mfpr ugh le>k vkSj cgksMkiqj ds Fkkuk izHkkjh fnus'k 
jktiwr us okgokgh ywVus ds fy, ;qod dks vkjksih dh rjg cSBkdj 
QksVks f[kapok;k fQj iszl uksV Hkh tkjh djk fn;kA ;qod dk HkkbZ Fkkus 
es [kMk gksdj xqgkj yxkrk jgk ysfdu ,d u lquhA tc ekeyk 
,lih vfer lka/kh ds laKku es vk;k rks mUgksus ,,Lkih iadt 
ikaMs dks Hkstdj tkap djkbZA rc irk pyk fd okLro es iqfyl 
ftls idM ys og funksZ"k gSA bl xaHkhj ykijokgh ij ,lih us 
Fkkuk izHkkjh fnus'k jktiwr dks fuyafcr dj fn;k gSA ,lih dk dguk 
gS fd bl rjg dh ykijokgh cnkZ'r ugh dh tk,xhA lHkh Fkkuk 
izHkkfj;ksa dks funsZ'k fn, gS fd vkjksih dks idMus ij rLnhd t:j 
djsaA 

News uploaded on Social Media reads as under :

Xokfy;j czsfdax U;wt

Xokfy;j& 

cgksMkiqj Fkkuk iqfyl dh cMh ykijokgh vkbZ lkeus 

,d funksZ"k O;fDr dks 5000 dk bukeh crkdj lks'ky ehfM;k ij 
iqfyl uS  tkjh fd;k QksVks lfgr izsl uksV ifjtuks dh gaxkes ds 
ckn ,lih us fy;k ekeyk es tkap ds ckn ,lih us mi fujh{kd 
fnus'k jktiwr dks fd;k lLisaM 

cgksMkiqj Fkkuk iqfyl us funksZ"k O;fDr dks fpVQaV dk Qjkj vkjksih 
crk;k FkkA

This prompt action of Shri Amit Sanghi, Superintendent of Police 
Gwalior was in consonance with the law of land and Shri Sanghi showed all 
concerns for protection of life and liberty of an innocent person, but unfortunately, 
the respondents no. 3 to 5 did not show any respect for the life and liberty of a 
citizen of India and kept the petitioner in illegal detention for 7 ½ hours. Whether 
this conduct of the respondents no. 3 and 5, was with an ulterior motive or was a 
bonafide mistake shall be considered in the following paragraphs.

9. Incident dated 25-7-2020

10. It is the allegation of the petitioner, that he is a tenant in a shop, and at the 
behest of the landlady, the respondents no. 3 to 5, forcibly evicted him from the 
shop and his belongings were taken to the police station, where he was forced to 
give an undertaking that he would vacate the shop and only thereafter, his some of 
the belongings were returned back and the remaining articles and money have not 
been returned. It is also alleged that during forcible eviction proceedings, the 
respondent no. 4 and 5 had also beaten him. The photographs of taking out the 
articles/belongings out of the shop, loading the same on a mini truck and the 
presence of respondent no. 5 on the spot have also been filed.
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11.� It is not out of place to mention here that although the respondents no. 4 
and 5 have filed their detailed return, but they have not denied the allegations of 
beating, forcible eviction by respondents no. 4 and 5, non-return of some of the 
belongings and money of the petitioner as well as the correctness of the photographs 
filed by the petitioner.

12. The respondent no. 4, in her return, has pleaded that so far as the incident, 
which took place on 14-8-2020 is concerned, She was not in the town and had 
gone to Jhansi in connection with some other investigation. Even the petitioner 
has not alleged that on 14-8-2020, the respondent no. 4 was present. Thus, it is 
clear that the respondent no. 4 is not involved in the incident which took place on 
14-8-2020.

13. So far as the incident of forcible dispossession of the petitioner from his 
shop by the respondents no. 3 to 5 is concerned, it is the stand of the respondent no. 
4 that on 25-7-2020, the landlady made an application to the respondent no. 3 
seeking dispossession of the petitioner from the shop, which was marked to her. 
The copy of the application made by the landlady to the respondent no. 3, with his 
remark is reproduced as under : 

izfr]

Jheku Fkkuk izHkkjh egksn;]
Fkkuk & cgksM+kiqj
ftyk & Xok0 ¼e0iz0½

fo"k; &

egksn;]

lfou; uez fuonsu gS] fd eSa izkFkhZ;k jkeorh vk;Z w/o Lo0 Jh 
ukjk;.k izlkn vk;Z mez 90 o"kZ] fu0 ikxy [kkuk frjkgk] 'kCn izrki 
vkJe] izkFkhZ;k dk fou; gS] fd izkFkhZ;k us viuh nqdku fdjk;s ij 
v:.k 'kekZ s/o Jh vkseizdk'k 'kekZ] fu0 & 75 y{e.k ryS;k] f'knas dh 
Nkouh y'dj] Xok0 dks 11 ekg dk ,xzhesaV djkdj nh Fkh] ftldk 
ekfld fdjk;k 1400@&# nsuk r; gqvk Fkk] ,oa bldk ,xzhesaV         
27-08-14 dks [kRe gks x;k Fkk] blds ckn v:.k 'kekZ ds }kjk dksbZ 
,xzhesaV ugha fd;k x;k] vkSj u gh dksbZ fdjk;k fn;k x;k blls dbZ 
ckj nqdku [kkyh djus ds fy, cksyk x;k] ij ;s xkyh xykSp ij 
mrk: gks tkrk gSa] ,oa nqdku u [kkyh djus dh /kedh nsrk gS] dgrk 
gSa fd vHkh rks nqdku ij dCtk fd;k gSa] vkSj iwjs edku ij dCtk dj 
ywWaxk] lu 2014 ls lu 2020 rd v:.k 'kekZ ds }kjk eq>s dksbZ fdjk;k 
ugh fn;k x;kA 
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vr% Jheku th ls fuosnu gSa] fd izkFkhZ;k dh nqdku [kkyh 
djkdj] lu~ 2014 ls 2020 dk iwjk fdjk;k fn;k tk,A

fnukad% 25-07-20     izkFkhZ;k
      jkeorhokbZ w/o Lo0 Jh
          ukjk;.k izlkn vk;Z
Seal Police   SI laxhrk feat     fu0 ikxy [kkuk] 'kCn
Station   tkap dj fjiksZV        izrki vkJe ¼Xok0½
Bahodapur  nsosa            eks0 u0 9074415152 ¼fofiu½
25-7-2020                 8076988074 ¼vUuw½
          ¼;s esjs nksuks iksrss gSa½

14.    The respondent no. 4 has also filed a copy of the undertaking given by the 
petitioner, at the police station, which is at Page 23 of the return of respondents no. 
4 and 5, which reads as under :

Jheku 
Fkkuk izHkkjh egksn;]
Fkkuk cgksMkiqj]

fo"k; %&nqdku dk tks lkeku ys x;s Fks oks ckil j[kus okor~A

egksn;]

mijksDr fo"k; esa fuosnu gS fd eSa izkFkhZ v:.k cksgjs iq= Jh 
vkseizdk'k oksgjs fuoklh y{e.k ryS;k cgksMkiqj tks fd fofiu 'kkD; 
iq= Lo Jh txnh'k 'kkD; mez 31 lky fu0 ikxy[kku frjkgk ds 
edku esa eSa nqdku djrk Fkk vkt fnukad 25-7-2020 dks fofiu us 
iqfyl cy ds lkFk nqdku dks tks [kkyh djk;h Fkh lkeku ;Fkk 
fLFkr nqdku esa j[k jgs gSa to rd esjk cMk HkkbZ 'khry ckgj ls 
ugha vk tkrk ro rd fnukad 25- 8-2020 rd esjh nqdku mlh edku 
esa jgsxhA 'khry ds vkus ij ge nksuks i{kks dk fglko gksxkA fglko 
gksus ds ckn tks le>ksrk gksxk nksuks esaa og ekU; gksxkA

izkFkhZ ua ,d            izkFkhZ ua nks
v:.k iq= vkseizdk'k cksgjs       fofiu 'kkD; iq= Lo0
fu0 y{e.k ryS;k        txnh'k 'kkD; 
cgksMkiqj        fu- ikxy [kkuk
        frjkgk cgksMkiqj

15. In the said undertaking also, the petitioner had specifically alleged 
that today, he has been dispossessed by Vipin Arya, with the help of police. On 
the contrary, by taking advantage of the presence of the respondent no. 4 at Jhansi 
on 14-8-2020, She tried to project that in fact the incident which took place on        
25-7-2020 is false. It is really unfortunate, that the respondent no. 4 has tried to 
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mislead this Court. Be that as it may be. During the course of arguments, it was 
admitted by the Counsel for the respondent no. 4 that on 25-7-2020, the 
respondent no. 4 was on duty in the Police Station Bahodapur, Distt. Gwalior, and 
was entrusted with the work of conducting enquiry on the application filed by the 
landlady (which has already been reproduced earlier).

16. Further, the respondent no. 4 has herself filed a copy of letter dated          
27-7-2020, written to her by the S.H.O., Police Station Bahodapur, Distt. Gwalior, 
in which it is mentioned that She had inquired the matter on 25-7-2020, and a 
report has been called by the Senior Police Officers, therefore, She should submit 
her reply. Thereafter, the respondent no. 3 submitted his report to the Senior Police 
Officers, in which it is mentioned that on receiving an information of ruckus, the 
respondent no. 4 had gone to the shop of the petitioner, and brought the belongings 
of the petitioner to the police station and obtained an undertaking from the 
Petitioner (Which has already been reproduced). The copy of letter dated           
27-7-2020 written by respondent no. 3 to the respondent no. 4 and the report of the 
respondent no.3 to the Senior Police Officers are reproduced as under :

dk;kZy; Fkkuk izHkkjh cgksMkiqj Xokfy;j

dz- @20      fnukad 27-7-2020

izfr]

mfu] lathrk feat
Fkkuk cgskMkiqj Xok]

fo"k;& Li"Vhdj.k pkgus ds laca/k esA

    @@-------------------------------@@

mijksDr fo"k;kUrxZr ys[k gS fd fnukad 25@07@2020 dks vkids 
}kjk vkonsd jkeorh ckbZ ifRu Lo- Jh ukjk;.k izlkn vk;Z fu- ikxy 
[kkuk 'kCn izrki vkJe Xok- }kjk vkosnu i= ij ls vukosnd v:.k 
'kekZ iq= Jh vkseizdk'k 'kekZ fuoklh 75 y{e.k ryS;k f'kUns dh 
Nkouh y'dj Xok- dh nqdku dk lkeku Fkkus yk;k x;k Fkk mDr 
laca/k esa ofj"B vf/kdkjh }kjk izfrosnu fjiksVZ pkgh xbZ gS vr% mDr 
tkWpa esa vkids }kjk D;k dk;Zokgh dh xbZ gS mDr ds laca/k esa 
Li"Vhdj.k nsosA

Report given by respondent no. 3 to S.P. Gwalior :
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dk;kZy; Fkkuk izHkkjh Fkkuk cgksMkiqj Xokfy;j

dz-@ @20      fnukad&

izfr]

Jheku iqfyl v/kh{kd egksn;
ftyk Xokfy;j ¼e-iz½

}kjk & mfpr ek/;eA

fo"k;& vkosnd v:.k 'kekZ ds izdj.k esa  izfrosnu ds laca/k esaA

@@-----------------------@@

egksn;] 

fuosnu gS fd fnukad 25@07@2020 dks vkosnd jkeorh ckbZ 
ifRu Lo- Jh ukjk;.k izlkn vk;Z fu- ikxy [kkuk 'kCn izrki vkJe 
Xok- }kjk vukosnd v:.k 'kekZ iq= Jh vkseizdk'k 'kekZ fuoklh 75 
y{e.k ryS;k f'kUns dh Nkouh y'dj Xok- ds fo:) vkosnu i= fn;k 
x;k Fkk ftl ij ls fnukad 25@07@2020 dks ikxy [kkus frjkgs ij 
HkhM gksus ,oa yMkbZ >xMs tSls gkykr mRiUu gksuss dh otg ls mfu- 
laftrk feat e; QkslZ ds ikxy [kkuk frjkgs igqaph ,oa nksuks ikfVZ;ks 
ls yMkbZ >xMs dk dkj.k iwNk ftlls ork;k x;k fd fofiu vk;Z 
}kjk nqdku [kkyh djokdj yksfMax es lkeku Hkjok;k tk jgk Fkk 
ftlls dkQh fookn gksus dh fLFkfr esa mfu- lathrk feat }kjk nksuks 
ikfVZ;ks dks le>k;k x;k ugh ekuus dh fLFkrh dks ns[krs gq, nksuks 
ikfVZ;ks dks Fkkuk gktk ij e; yksfMax ds yk;k x;k nksuks ikfVZ;ks }kjk 
edku fdjk;k ,oa iSlS ds ysu nsu dk fookn gksuk ork;k ckn nksuks 
ikfVZ;ks dks le>kbZ'k nh xbZ ,oa nksuks ikVhZ ds }kjk vkil es vkilh 
le>kSrs ls jkthukek fd;k x;k ckn nksuks i{kks dk lketaL; gksus ls 
nksuks ikfVZ;k viuk lkeku okil ys x;sA

Fkkuk izHkkjh
Fkkuk cgksMkiqj 

17.  The respondent no. 3 has filed his separate return. In his return, he has 
stated that it is incorrect to say that no criminal case was ever registered against the 
petitioner. One crime No. 839/2013 was registered in Police Station Morar, Distt. 
Gwalior for offence under Sections 506,507,384,465,466,467,468,471 of I.P.C. 
and under Section 66 of I.T. Act and Sessions Trial No. 160004/2016 is pending 
and the next date is 25-11-2020. Another offence in Crime No. 173/2013 has been 
registered at Police Station Heeranagar, Indore for offence under Sections 3/4,13 
of Public Gambling Act, under Section 66 of I.T. Act and under Section 
420,465,466,467,468,471,120B and 188 of I.P.C. and Sessions Trial No. 
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1100531/2016 is pending and fixed for 8-2-2021. However, it is not the case of the 
respondent no.3, that the petitioner was wanted in a criminal case in which reward 
was declared against another person. It is further submitted that the respondent no. 
3 has a brilliant service carrier of 7 years. On 25-7-2020, at about 15:30, the 
respondent no. 3 went back to his residence and at 16.46 he received a Whatsapp 
text message from Reserved Inspector, Gwalior Shri Arvind Dangi, which reads 
as under :

HkkbZ lkgc cgksMkiqj Fkkus dh iqfyl esUVy gkfLiVy pkSjkgs ij ,d nqdkunkj dk lkeku Hkj ds ys 
x;h gS] nqdkunkj dk uke v:.k 'kekZ] edku ekfyd vkSj fdjk,nkj dk fookn gS ysfdu iqfyl 
nqdku ekfyd ds lax feydj mldk lkeku ys x;h gS FkksMk ns[k fy;s uk ekeyk

18.  Accordingly, he went to Police Station at 16:00 and by that time, the 
petitioner along with bag and baggage had already returned back. The respondent 
no. 4 gave him a copy of application dated 25-7-2020 made by landlady and 
behind the back of the respondent no. 3, the respondent no. 4 had already brought 
the belongings to the Police Station and had already compelled the petitioner to 
submit an undertaking. It is further submitted that the endorsement made on the 
application dated 25-7-2020, made by the landlady, doesnot bear his signatures 
and the entire incident took place, when the respondent no. 3 was in his residence. 
However, the respondent no.3, has not claimed that the endorsement of entrusting 
enquiry to respondent no.4 is not in his handwriting. It is further pleaded in the 
return that the respondent no.3 is aware of the fact "that vacation of property 
dispute is a civil dispute and he cannot act in violation of law". So far as the 
incident dated 14-8-2020 is concerned, it is pleaded that on 13-8-2020, the 
Superintendent of Police, Gwalior had declared rewards against various persons, 
and reward of Rs. 5000 was declared against one Arun Sharma, son of Omprakash 
Sharma, resident of Sector No.02, D-97, Vinay Nagar, Police Station Bahodapur. 
On 14-8-2020, the respondent no. 5 informed him that the petitioner is the same 
person and relying on his information, the petitioner was brought to the police 
station and since, the person against whom reward was declared, was wanted in a 
criminal case registered at Police Station Gole Ka Mandir, Gwalior, therefore, the 
verification was done by Police of Gole ka Mandir, and when it was found that the 
petitioner is not the person, against whom reward has been declared by the 
Superintendent of Police, Gwalior, then he was allowed to go. This stand of the 
respondent no.3, regarding voluntary verification of identity of the petitioner by 
Police of Police Station Gole Ka Mandir, Gwalior is not correct in the light of the 
press note relied upon by the respondents no.1 and 2, which have been filed by 
them along with compliance report dated 20-10-2020. However, admitted that the 
news with regard to the arrest of the petitioner with his uncovered face got 
circulated among the News Paper and Social Media. It is further pleaded that 
since, circular dated 2-1-2014 was in existence, therefore, the news was shared. It 
is further submitted that a news was also published in the news paper that the 
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respondent no.3 has been placed under suspension on arresting an innocent 
person. It is further pleaded that for the fault of the newspaper, the respondent no. 
3 cannot be held liable. Further it is pleaded that at the time of photo session also, 
the respondent no. 5 was present and is also in the photo, but even at that time, the 
respondent no. 5 never disclosed to the respondent no. 3, that the petitioner is not 
the person against whom a reward has been declared. Although the petitioner has 
admitted that unless and until, "a person is held guilty by a Court of competent 
jurisdiction, he is presumed that he is innocent", but still insisted that the 
petitioner is an accused in two other cases.

19. So far as the return filed by the respondent no. 5 is concerned, he has not 
taken any stand with regard to the incident which took place on 25-7-2020. He has 
also not denied the photographs filed by the petitioner, in which he is visible on 
the spot, when the shop was being got forcibly vacated. Thus, in absence of any 
denial on the part of the respondent no. 5, regarding his presence on the spot on 
25-7-2020, it is held that the respondents no. 4 and 5 went to the shop of the 
petitioner, and got the same vacated in an illegal manner without there being any 
order of the Court.

20. In the undated report of the respondent no.3 (which has been filed by the 
respondent no.4 and has been reproduced), the respondent no.3, tried to mislead 
the Superintendent of Police, Gwalior, by saying that an information was received 
that there was some ruckus at Pagalkhana Tiraha, therefore, S.I. Sangeeta Minj 
went with force. But, the respondent no. 3, in his letter dated 27-7-2020, written to 
respondent no.4, had himself written that the respondent no. 4 has brought the 
belongings of the petitioner on the complaint made by the landlady and there is 
nothing in letter dated 27-7-2020, that the respondent no. 4 was sent after 
receiving an information of ruckus at Pagalkhana Tiraha. Further, it is clear from 
the application dated 25-7-2020 written by Landlady, the said application was 
marked by the respondent no.3 to respondent no. 4 for enquiry.

21. The Counsel for the State also could not point out as to how, the 
respondent no. 3 could have taken cognizance of the complaint made by the 
landlady. From the plain reading of the application, it is clear that She had prayed 
for recovery of arrears of rent as well as for eviction of the petitioner. By no stretch 
of imagination, the complaint filed made by the landlady can be said to have 
disclosed cognizable offence. Even a non-cognizable offence was not disclosed in 
the complaint. The entire complaint was beyond the jurisdiction of the police 
authorities but still cognizance of the same was taken.

22. When a specific question was put to Shri Amit Sanghi, Superintendent of 
Police, Gwalior, that whether it is the official duty of the police to get the shops 
vacated without there being any orders of the Court, then it was rightly admitted 
by Shri Amit Sanghi, Superintendent of Police, Gwalior, that the police has no 
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authority whatsoever under any law, to evict the tenants from the tenanted 
premises and the eviction can take place only under the decree of eviction issued 
by the Court of competent jurisdiction. However, it is submitted by Shri Sanghi, 
that the incident of 25-7-2020 took place prior to his posting in Gwalior. Even the 
respondent no.3, in his return has categorically stated that the matter of eviction is 
a civil matter and police has no jurisdiction.

23. Although the Counsel for the respondent no. 4 relied upon Section 23 of 
Police Act, but as a departmental enquiry is pending against the respondents no. 3 
to 5, therefore, only undisputed facts and the stand taken by the respondents as 
well as the preliminary enquiry reports are being considered for deciding this 
petition. However, it is not out of place to mention here, that now the respondents 
no. 3 to 5 are involved in mud-sledging on each other, thereby placing certain 
documents on record, which were suppressed by the respondents no. 1 and 2.

24.  It is the case of the respondent no. 4 that it was the respondent no. 3, who 
had directed her to enquire the complaint made by the landlady, whereas it is the 
case of the respondent no. 3, that the copy of the complaint was given to him by 
respondent no. 4, only when he returned back to the police station at 16:00 and the 
endorsement made on the application thereby, directing the respondent no. 4 to 
enquire, does not bear his signatures. However, the return of the respondent no. 3 
is beautifully silent as to whether such endorsement is in his handwriting or not? 
In para 8 of the return, the respondent no. 3 has pleaded that as per routine 
procedure when any complaint is submitted in Police Station, it is registered in 
Complaint register and is placed by the Police Station Munshi before the 
respondent no.3. Although it is the contention of the respondent no. 3 that he was 
given the said application by the respondent no.4, only after he came back to the 
police station at 16:00, but his return is completely silent as to why he did not ask 
the respondent no. 4, that under whose authority, the endorsement of entrusting 
enquiry to the respondent no. 4 was written. In absence of such pleadings, an 
adverse inference has to be drawn against the respondent no.3, and it is held that 
endorsement made on the application dated 25-7-2020 made by the landlady is in 
the handwriting of the respondent no.3 and it was the respondent no.3 who had 
entrusted the enquiry to the respondent no. 4.   Thus, it is clear that the respondent 
no. 3 has taken a completely false stand in his return, that he had not marked the 
application, made by landlady, to the respondent no.4. Further, the respondent no. 
3, himself has placed the copy of text message received by him on Whatsapp from 
Reserved Inspector Shri Arvind Dangi that the police of Bahodapur Police 
Station, in connivance with the landlord, has taken away the belongings of 
the tenant. Thus, the respondent no.3, himself has proved that the petitioner was 
forcibly evicted by the respondents no. 4 and 5 and since, the complaint was 
marked by the respondent no.3, therefore, it can be safely presumed that the entire 
incident of forcible eviction took place on the instructions of the respondent no.3, 
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inspite of his admission in para 8 of his return that vacation of property is a civil 
dispute. The stand taken by the respondent no. 3, in para 8 of his return reads as 
under :

"8 ..............The respondent no.3 clearly knows that vacation of 
property dispute is a civil dispute and cannot act in violation of 
law."

25.  Further, the respondent no. 3 has not placed any document on record to 
show that on 25-7-2020, he was at his residence till 17:00.

26.  Further, a preliminary enquiry into the incident was conducted by C.S.P., 
Gwalior, and it was found that the respondents no. 4 to 5 are guilty of forcibly 
evicting the petitioner from the shop. Although the copy of the preliminary 
enquiry report has not been placed on record, but under the instructions of the 
Court, the Superintendent of Police, Gwalior, has made the same available. The 
preliminary enquiry report dated 28-7-2020 reads as under :

dk;kZy; uxj iqfyl v/kh{kd vuqHkkx Xokfy;j ¼e-iz-½

dzekad@uiqv@Xok0@CL155 @20
fnukad 28@07@2020
izfr] 

vfrfjDr iqfyl v/kh{kd egksn; 
¼'kgj&e/; {ks=½ ftyk Xokfy;j 

fo"k;%& vkosnd v:.k 'kekZ fuoklh y{e.k ryS;k cgksM+kiqj Xokfy;j 
}kjk izLrqr vkosnu i= ds laca/k esaA

  &&&&00&&&&
egksn;] 

mijksDr fo"k; esa ys[k gS fd vkosnd v:.k 'kekZ }kjk dk;kZy; esa 
mifLFkr ,d f'kdk;rh vkosnu i= izLrqr fd;k ftlesa mldsa }kjk 
Fkkuk cgksM+kiqj esa inLFk mfu lftark feat] vkj{kd vpy 'kekZ] edku 
ekfyd fofiu vk;Z o muds lkFk vk;s vU; yksxksa }kjk mlds lkFk 
ekjihV dj mldh nqdku ds lkeku dh rksM+QksM dj mfu lftark 
feat o vkj{kd vpy 'kekZ ds }kjk yksfMax esa nqdku dk lkeku Hkjdj 
cgksM+kiqj Fkkus ij ys tkus ds laca/k esa izLrqr fd;k x;k gSA 

vkosnd dh mDr f'kdk;r ds laca/k esa Fkkuk izHkkjh cgksM+kiqj ls 
rF;kRed izfrosnu izkIr fd;k x;k ,oa vkosnd dk dFku ys[k fd;k 
x;k ftlls ik;k fd& 

;g fd vkosnd v:.k 'kekZ us vius dFku esa crk;k fd og fiNys 
djhc 7 lky ls vukosnd fofiu vk;Z fuoklh ikxy[kkuk frjkgs 
cgksM+kiqj ds ;gka ,d nqdku 1400@& izfrekg ds fdjk;s ij ysdj 
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dksYM fMªad o uedhu o fdjkus dk lkeku csapus dk dke djrk gS 
vukosnd ds ifjtuksa }kjk vkosnd ls iwoZ esa 2 yk[k :i;s m/kkj ysuk 
ftlds C;kt ds ,ct esa vkosnd dks nqdku dk fdjk;k nsus ls euk 
djuk bl dkj.k vkosnd }kjk fiNys ,d lky ls nqdku dk fdjk;k 
ugha nsuk rFkk fnukad 25-07-2020 dks 'kke djhc 4 cts Fkkuk 
cgksM+kiqj dh mfu laftrk feat] vkj{kd vpy 'kekZ o edku ekfyd 
fofiu vk;Z mldk HkkbZ vUuw] pkpk [ksjk vk;Z dk vU; O;fDr;ksa ds 
lkFk vkukA vkj{kd vpy 'kekZ ds }kjk vkosnd ls ikuh dh cksry o 
ehBh lqikjh ysuk ftlds iSls vkosnd }kjk vkj{kd ls ekaxus ij 
vkj{kd vpy }kjk ds }kjk fofiu dk fdjk;s u nsus okyh ckr mlls 
dguk ftl ij vkosnd }kjk vkj{kd fofiu ds ?kjokyksa ls iwoZ esa bl 
laca/k esa ckr gks tkus dh ckr dgrs gq;s] vpy 'kekZ ds }kjk pkVk 
ekjuk rFkk eSMe feat ds }kjk vpy 'kekZ o fofiu vk;Z ls dgk fd 
nqdku ls ckgj ysdj vkus o ekjihV djus dh dgus ij vpy 'kekZ o 
fofiu vk;Z o muds lkFk vk;s lHkh yksxks ds }kjk ekjihV djuk o 
nqdku dk lkeku ckgj Qsaduk ftlls dkQh uqdlku gksuk rFkk eSMe 
}kjk lkeku dks yksfMax okgu esa Hkjdj cgksM+kiqj Fkkus ij ys tkuk 
rFkk mls >wBs gfjtu ,DV o NsM+NkM+ ds dsl esa Qalkus dh /kedh nsuk 
crkrs gq;s vkosnd }kjk mfu laftrk feat o vpy 'kekZ }kjk yksfMax esa 
Hkj x; s lkeku dh QkVs k s Hkh iLz rrq  fd, x; g S foLrr̀ dFku lya Xu gSA

Fkkuk izHkkjh cgksM+kiqj ls izkIr fd, x, izfrosnu esa Fkkuk izHkkjh 
}kjk fnukad 25-07-2020 dks vkosfndk jkeorh ckbZ ds }kjk vukosnd 
v:.k 'kekZ ds f[kykQ vkosnu nsuk rFkk fnukad 25-07-2020 dks 
ikxy[kkus frjkgs ij HkhM+ o yMkbZ >xMk tSls gkykr mRiUu gksus dh 
otg ls mfu lathrk feat e; QkslZ ds ikxy [kkuk frjkgs igqaph o 
yMkbZ >xMs dk dkj.k iwNus ij fofiu vk;Z ds }kjk nqdku [kkyh 
djokdj yksfMax esa lkeku Hkjok;k tkuk fookn dh fLFkfr ns[k mfu 
lathrk feat ds }kjk nksuksa ikfV;ksa le>kuk ugha ekuus ij nksuksa 
ikfVZ;ksa o yksfMax okgu dks Fkkus ij ysdj vkuk o edku fdjk;s ,oa 
iSls ds ysu&nsu dk fookn gksuk crk;k gS nksuksa ikfVZ;ksa dks le>kbl 
nsuk] nksuksa ikfVZ;ksa dk vkil esa vkilh le>kSrk ls jkthukek fd;k 
tkuk ckn nksuksa i{kksa dk lkeatL; gksus ls nksuks ikfVZ;ks dk viuk 
lkeku okil ys tkuk ys[k fd;k x;k gSA 

f'kdk;r lEiw.kZ tkap dFku vkosnd] Li"Vhdj.k mfu laftrk 
feat ,oa vkosnd }jk izLrqr fd, x, QksVks mfu lathrk feat ,oa 
vkj{kd 1644 vpy 'kekZ ds }kjk vukosnd fofiu vk;Z dk 
lg;ksx djrs gq;s vkosnd v:.k 'kekZ dh nqdku dk lkeku 
voS/k rjhds ls yksfMax esa Hkjdj Fkkus ij ykuk ik;k x;k gS 
tksfd mifujh{kd lathrk feat ,oa vkj{kd 1644 vpy 'kekZ Fkkuk 
cgksM+kiqj ds }kjk vius inh; vf/kdkjksa dk nq#i;ksx djrs gq;s iqfyl 
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lsok dh 'krksZ dk mYya?ku fd;k tkdj iqfyl dh Nfo dks /kwfey 
djus dh d`R; fd;k x;k gSA

izfrosnu mfpr dk;Zokgh gsrq izsf"kr gSA 

layXu&vkosnd dk vkosnu i= e; QksVks
Fkkuk izHkkjh dk izfrosnu e; izi=

¼ukxsUnz flag fldjokj½
uxj iqfyl v/kh{kd

vuqHkkx Xokfy;j

27. Thus, it is clear that although the complaint/application dated 25-7-2020 
did not disclose commission of any cognizable offence, but instead of directing 
the landlady to approach the Civil Court seeking eviction of the petitioner, the 
respondent no. 3, immediately usurp the powers of the Civil Court, and directed 
the respondent no. 4 to enquire into the allegations of non-payment of rent and non 
vacating of shop by the petitioner. Thereafter, without wasting even a single 
minute, the respondents no. 4 and 5 went to the shop of the petitioner, and after 
dispossessing him forcibly, his belongings were brought to the police station, 
where an undertaking was obtained from the petitioner, and only thereafter, he 
was allowed to take back his belongings from the Police Station. Thus, the manner 
in which the petitioner was evicted from his shop in an illegal manner, it appears 
that the respondents no 3 to 5 took contract from the landlady to get the shop 
vacated, which is an alarming situation and cannot be ignored by the Court. Even 
the respondent no.3 has produced a text message received from Reserved 
Inspector, Shri Arvind Dangi, which also says that the police of Bahodapur Police 
Station, in connivance with landlord has taken away the belongings of the tenant 
to the police station.

28.  The Supreme Court in the case of State of Maharashtra Vs. Saeed Sohail 
Sheikh reported in (2012) 13 SCC192 has held as under:

39. In a country governed by the rule of law police excesses 
whether inside or outside the jail cannot be countenanced in the 
name of maintaining discipline or dealing with anti-national 
elements. Accountability is one of the facets of the rule of law. If 
anyone is found to have acted in breach of law or abused his 
position while exercising powers that must be exercised only 
within the parameters of law, the breach and the abuse can be 
punished. That is especially so when the abuse is alleged to have 
been committed under the cover of authority exercised by 
people in uniform. Any such action is also open to critical 
scrutiny and examination by the courts.

40. Having said that we cannot ignore the fact that the country 
today faces challenges and threats from extremist elements 
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operating from within and outside India. Those dealing with 
such elements have at times to pay a heavy price by sacrificing 
their lives in the discharge of their duties. The glory of the 
constitutional democracy that we have adopted, however, is that 
whatever be the challenges posed by such dark forces, the 
country's commitment to the rule of law remains steadfast. 
Courts in this country have protected and would continue to 
protect the ideals of the rights of the citizen being inviolable 
except in accordance with the procedure established by law.

(Underline supplied)

29. By no stretch of imagination, it can be said that the conduct of the 
respondents no. 3 to 5 was in discharge of their official duties. Under these 
circumstances, this Court has to deal with the matter with all seriousness and has 
to deal with heavily. It is also not out of place to mention here that after an 
undertaking was given by the petitioner in the police station, some of his 
belongings were returned and was permitted to keep the same in the shop. 
However, none of the respondents i.e., No. 3 to 5 have disputed the allegation of 
the petitioner, that some of his belongings and money has not been returned back.

30. Incident dated 14-8-2020

31. The admitted facts are that a reward of Rs. 5,000/- was declared by 
Superintendent of Police, Gwalior on 13-8-2020, against one Arun Sharma, son of 
Omprakash Sharma, resident of Section No.2, D-97, Vinaynagar, Police Station 
Bahodapur, Distt. Gwalior, whereas the petitioner is Arun Sharma son of 
Omprakash Sharma, resident of Laxman Talaiya, Near Asmani Mata Temple, 
Kapate Wali Gali, Bahodapur, Distt. Gwalior. Thus, it is clear that residential 
address of both the persons are different. Another undisputed fact is that the 
petitioner was brought to the Police Station Bahodapur, on 14-8-2020 at 13:56 
and was released at 21:37. Thus, it is clear that the petitioner was kept in illegal 
confinement in the Police Station for 7 1/2 hours, and during this period, the 
respondent no.3, even did not try to verify that whether the petitioner is the same 
person against whom reward has been declared by the S.P., Gwalior, or not. The 
respondent on.3 could have verified the identity of the petitioner from his 
residential address also, but even that was not done. It is also mandatory under 
law, that after arresting a person, an information is to be given to his family 
members. As the brother of the petitioner had already approached the S.P., 
Gwalior, therefore, the respondent no.3 was aware that the residential address of 
the petitioner is different from that of the person, against whom reward has been 
declared by S.P., Gwalior.

32.  Further, the respondent no. 1 in para 11 of his return has stated that after the 
reward of Rs. 5000 was declared by the Superintendent of Police, Gwalior, 
instructions were issued to the Police Station Bahodapur personals (sic: personnel) 
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to put the efforts to trace out Arun Sharma, son of Omprakash Sharma, wanted in 
crime no. 255/2011. The copy of the order by which rewards were declared by the 
Superintendent of Police, Gwalior has also been filed by the respondent no.1. From 
the said order, it is clear that reward against one more person, namely Avinash son 
of Ashok Upadhyay resident of Sector 3, behind Electricity Office, Vinay Nagar, 
Police Station Bahodapur, Distt. Gwalior, was also declared and he was also the 
resident of an area falling within the territorial jurisdiction of Police Station 
Bahodapur, then why instructions were issued to trace out Arun Sharma only and 
why not Avinash son of Ashok Upadhyay also? Thus, it is clear that Arun Sharma 
(Tenant) was unlawfully taken into custody with malice and in utter misuse of the 
official position.

33.  Further, the return of the respondent no.3, is completely silent on the 
question of timing of sending press release to I.T. Cell, Superintendent of Police, 
Gwalior. Further, it is the stand of the respondent no.3 himself, that since, the 
person against whom, the reward was declared was wanted in a crime registered at 
Police Station Gole Ka Mandir, and after due verification by Police of Gole Ka 
Mandir, the petitioner was released, but has not clarified that why the respondent 
no. 3, released the press note and forwarded the same to the I.T. Cell, 
Superintendent of Police, with uncovered face of the petitioner by branding him 
as "An accused with reward of Rs. 5000", even prior to verification. Thus, it is 
clear that the respondent no. 3, did not verify the identity of the petitioner and 
deliberately released the press note with uncovered face of the petitioner. Further, 
the stand that the Police of Gole Ka Mandir, had voluntarily verified the identity 
of the petitioner, is contrary to the submission made by the Superintendent of 
Police, Gwalior. At the cost of repetition, it is once again pointed out that during 
the course of hearing, it was specifically stated by Superintendent of Police, 
Gwalior that on receiving a complaint from the brother of the petitioner, he got the 
enquiry done, and when it was found that the petitioner was never required by the 
police, then he was released. Further, it is the stand of the respondent no. 3, that the 
press note was released in the light of the Circular dated 14-1-2014, which has 
been partially quashed by this Court by its order dated 2-11-2020. However, the 
Counsel for the respondent no. 3, could not point out any thing from the then 
existing circular, to show that the police officers were given unfettered right to 
declare any innocent person as a "an Accused against whom reward has been 
declared" and release the press note with his uncovered face photograph, even 
without due verification. Even otherwise, the conduct of the respondent no.3 was 
not in accordance with the circular dated 2-1-2014, which was in existence till    
2-11-2020. Thus, it is clear that now the respondents no. 3 to 5 are trying to 
indulge themselves in mud sledging against each other, however, the fact of the 
case is that while doing so, they themselves have disclosed certain inculpatory 
facts which were suppressed by the respondents no. 1 and 2 in their return.
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34.  Further, Additional Superintendent of Police, Gwalior has also conducted 
a preliminary enquiry. It is really surprising that all the senior police officers were 
somehow trying to project that the present case is that of mistaken identity. 
Although, the copy of the preliminary enquiry report prepared by Shri Pankaj 
Pandey, Add. Superintendent of Police, City (Center), Gwalior was not filed by 
the respondents, but on the directions of the Court, the same has been made 
available and the same is reproduced as under :

dk;kZy; vfr0 iqfyl v/kh{kd]'kgj¼e/;½]ftyk Xokfy;j¼e0iz0½
dzekad@viqv@¼e/;½@izk0tkap@517&,@2020  fnukad
30@9@2020

f'kt@45&,@2020
izfr]

iqfyl v/kh{kd]
Xokfy;j

fo"k;%& mi fujh{kd fnus'kflag jktiwr] bapktZ] Fkkuk izHkkjh] 
cgksM+kiqj ds fo:) izkFkfed tkap izLrqr fd, tkus ds laca/k esaA 

lanHkZ%& vkids vkns'k dz@ iqv@ Xok@ ih,@ fuya0@ 
¼24@2020½@24@2020 fnukad 14-08-2020 o 28-08-2020 ,oa i`-dz-
@iqv@Xok@f'kt@l-mi-@1336@2020 fnukad 20-08-2020 o i`-
dz-@iqv@Xok@f'kt@l-mi-@1711@2020 fnukad 14-09-2020 ds 
ikyu esaA

&&&&&&&

fo"k;kUrxZr lanfHkZ vkns'kksa ,oa vkosnd v:.k 'kekZ fuoklh 
y{e.k ryS;k] vklekuh ekrk ds efUnj] Fkkuk cgksM+kiqj] Xokfy;j dk 
vkosnu i= tks fd mi fujh{kd fnus'kflag jktiwr] bpktZ Fkkuk 
izHkkjh] cgksM+kiqj o vkj{kd vpy 'kekZ ds lanHkZ esa gS] dk voyksdu 
djus dk d"V djsa] ftlds rgr~ izkFkfed tkap izfrosnu izLrqr fd, 
tkus gsrq funsZf'kr fd;k x;k gSA 

vkosnd v:.k 'kekZ }kjk izLrqr fd, x;s vkosnu i= esa 
mYysf[kr rF;ksa dk voyksdu fd;k x;k] ftlesa vkosnd }kjk 
mYysf[kr fd;k x;k fd ̂ ^fnukad 13-08-2020 dks vkj{kd vpy 'kekZ 
}kjk izkFkhZ dks Fkkuk cgksM+kiqj cqyk;k x;kA tc izkFkhZ Fkkus igqapk rks 
mls fcuk lqus] ekjihV djrs gq, cn~lywdh dh x;h o gokykr esa cUn 
dj fn;k x;k ,oa rFkkdfFkr 5000@& :i;s dk bukeh ?kksf"kr dj] 
izkFkhZ ds lkFk QksVks f[kapok dj izsl okrkZ dh x;h ,oa ehfM;k esa 
ok;jy dj fn;kA bl rjg vkj{kd vpy 'kekZ vkSj mi fujh{kd 
fnus'kflag jktiwr }kjk "kM+;a=iwoZd izkFkhZ dks >wBk Qalkdj izkFkhZ o 
izkFkhZ ds ifjokj dh Nfc /kwfey dh x;hA^^ 
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izkFkfed tkapdze esa fuEuor lk{; ladfyr dh x;h %
1-  vkosnd v:.k 'kekZ iq= vkseizdk'k 'kekZ fu0y{e.k ryS;k]
Xokfy;j dk dFku ntZ-
2- mi fujh{kd fnus'kflag jktiwr Fkkuk cgksM+kiqj&gky&iqfyl 
ykbZu ds dFku o Fkkuk cgksM+kiqj ds jks0lk0dz- 76] 22] 74] 72] 
20@14-08-2020 dh lR;kfir udysa izkIr
3-  vkj{kd 1439 dey oekZ] Fkkuk cgksM+kiqj dk dFku-
4-  vkj{kd 529 /kesZUnzflag rksej] Fkkuk cgksM+kiqj dk dFku-
5-  vkj{kd 1839 vfHk"ksd 'kekZ] Fkkuk cgksM+kiqj dk dFku-
6-  vkj{kd 638 tlfoUnjflag] Fkkuk cgksM+kiqj dk dFku-
7-  vkj{kd 2605 vuwiflag xqtZj] Fkkuk cgksM+kiqj dk dFku-
8-  vkj{kd 1875 lqjsUnz dqekj HkVsys] vkbZ-Vh-lsy] iqfyl v/kh{kd 
dk;kZy; dk dFku-
9-  vkj{kd 1644 vpy 'kekZ] Fkkuk cgksM+kiqj gky&iqfyl ykbZu 
Xokfy;j dk dFku-
10-  mi fujh{kd vkj0ih0xkSre] Fkkuk xksyk dk efUnj ftyk
Xokfy;j dk dFku 

vkosnd v:.k 'kekZ iq= Jh vkseizdk'k 'kekZ] mez 32 lky 
fuokl&y{e.k ryS;k] vklekuh ekrk ds efUnj ds ikl] dikVs okyh 
xyh] Fkkuk cgksM+kiqj ftyk Xokfy;j us dFku esa crk;k fd fnukad  
25-07-2020 dks 'kke djhc 4 cts esjh nqdku ij Fkkuk cgksM+kiqj ls 
vkj{kd vpy 'kekZ o mi fujh{kd laxhrk feat vk;s FksA vpy 'kekZ 
us eq>ls ikuh dh cksry yh Fkh o ,d isdsV ehBh lqikM+h dk fy;k FkkA 
eSaus djhc 10 feuV ckn cksry o lqikMh= ds iSls ekaxs rks vkj{kd 
vpy 'kekZ us eq>s 2&3 FkIiM+ ekj fn, vkSj cksyk fd QVkQV fofiu 
vk;Z dh nqdku [kkyh djA eSaus dgk fd esjs HkkbZ vkSj fofiu vk;Z dh 
vkil esa ckr gks x;h gSA blds ckn vkj{kd vpy 'kekZ esjh nqdku ds 
vUnj ?kql vk;k vkSj fofiu vk;Z] vUuw vk;Z o 3&4 vU; yksx vk x;s 
vkSj lHkh eq>s ekjus yxsA blds ckn eSaus vius HkkbZ dks eksckbYk Nhu 
fy;k vkSj ?kqVus ls ,d Bksdj ekjh o nqdku ls vkj{kd vpy 'kekZ] 
fofiu vk;Z] vUuw vk;Z lfgr vU; yksxksa }kjk nqdku ls fdjkus dk 
lkeku ckgj Qsaduk 'kq: dj fn;kA bl nkSjku ;s lHkh nk: ds u'ks esa 
fn[kkbZ ns jgs FksA blds ckn rhu ykWfMax izk;osV okgu djds vk;s vkSj 
lkeku Hkjdj Fkkuk cgksM+kiqj ys x;s o QuhZpj rksM+dj lM+d ij Mky 
x;sA Fkkus ls eSaus vius pkpk enuyky 'kekZ tks fd Fkkuk bUnjxat esa 
iz/kku vkj{kd gSa] dks eksckby ls Qksu yxk;k] ftUgksaus bl ?kVukdze 
dh tkudkjh ofj"B vf/kdkfj;ksa dks nhA ofj"B vf/kdkfj;ksa ds gLrysi 
ds ckn Fkkuk cgksM+kiqj ls esjk lkeku okil nqdku ij vk;kA nqdku 
ij xYyk pSd fd, tkus ij mlesa j[ks 28330@& :i;s ekStwn ugha 
ik;s x;sa bl ?kVuk dh f'kdk;r esjs }kjk lh,lih] lh,e gsYiykbZu 
vkfn nks rhu txg ij dh x;hA
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fnukad 12-08-2020 dks 'kke ds 7 cts esjs eksckby ij vkj{kd 
vpy 'kekZ dk Qksu vk;k Fkk] ml le; eSa vius xkao bZVek Fkkuk 
djfg;k ftyk Xokfy;j esa ekStwn FkkA fnukad 13-08-2020 dks lqcg 
11 cts vkj{kd vpy 'kekZ dks iqu% Qksu vk;k vkSj cksyk fd tks rqeus 
f'kdk;r dh gS] mldh tkap ds fy, lh,lih lkgc Fkkus ij vk;s gSa] 
vkidk c;ku ysuk gSA eSa Fkkus ij lqcg 11 cts Qksu ij lwpuk feyrs 
gh Fkkuk cgksM+kiqj igqapk Fkk] tgka ij Fkkuk izHkkjh mfu fnus'k jktiwr 
th us esjk ,Mªsl o uke] irk iwNkA bUgsa vkj{kd vpy 'kekZ o mfu 
laxhrk feat }kjk crk;k x;k Fkk fd eSa fou;uxj esa jgrk gwa vkSj bl 
ij ikap gtkj :i;s dk buke gS] ;g ogh v:.k 'kekZ gS] ftl ij 
fnus'k jktiwr }kjk esjk QksVks [khapdj lks'ky ehfM;k ij Mky fn;k 
vkSj eq>s gFkdM+h yxkdj] esjs lkFk ekjihV dh x;hA eSa ckj&ckj 
fuosnu djrk jgk fd ftl ij buke ?kksf"kr gS] eSa og v:.k 'kekZ ugha 
gwa vkSj u gh esjs fo:) dksbZ /kks[kk/kM+h dk dsl ntZ gS fdUrq mfu 
fnus'k jktiwr }kjk esjh ,d ckr ugha lquh x;hA blds ckn esjs HkkbZ 
'khry 'kekZ }kjk ofj"B vf/kdkfj;ksa ls rLnhd djk;s tkus dk vuqjks/k 
x;k] ftldh rLnhd mijkar eq>s funksZ"k ik;k tkdj NksM+k x;kA 
Fkkuk xksyk dk efUnj ds iqfyl vf/kdkfj;ksa us Hkh Fkkuk cgksM+kiqj 
vkdj eq>ls ckrphr dh vkSj ?kVukdze dh rLnhd vkSj bUgksaus Hkh 
eq>s funksZ"k ik;kA blds ckn fnukad 13-08-2020 dh jkr djhc 10 cts 
eq>s Fkkuk cgksM+kiqj esa j[ks x;s iqfyl fujks/k ls u;s VhvkbZ iz'kkUrflag 
;kno }kjk rLnhd mijkar NksM+ fn;k x;k FkkA blds ckn esjs }kjk 
ofj"B vf/kdkfj;ksa dks vkosnu i= izLrqr fd, x;sA eq>s vHkh Hkh 
vkj{kd vpy 'kekZ ls Mj gS fd ;g eq>s fdlh Hkh >wBs dsl esa Qalok 
ldrk gSA

mi fujh{kd fnus'kflag jktiwr] rRdk0Fkkuk cgksM+kiqj 
gky&iqfyl ykbZu Xokfy;j] us dFku esa crk;k fd eSa Fkkuk 
cgksM+kiqj esa 02 ebZ 2020 ls 14-08-2020 rd mi fujh{kd in ij ,oa 
bapkTkZ Fkkuk izHkkjh ds :i esa inLFk jgkA fnukad 13-08-2020 dks 
Jheku~ iqfyl v/kh{kd] Xokfy;j }kjk v:.k iq= vkseizdk'k 'kekZ 
fuoklh fou;uxj ds Åij vkns'k dz@iqv@Xok@,Mh@158@2020 
fnukad 13-08-2020 esa Fkkuk xksyk dk efUnj ds vijk/k dz0 255@11 
/kkjk 420 Hkknfo vkfn esa 5000@& :- ¼ikap gtkj :i;s½ ds iq:Ldkj 
dh ?kks"k.kk dh x;h FkhA bukeh dk Fkkuk cgksM+kiqj {ks= dk gksus ls 
vklwpuk ladyu esa yxs vkj{kd ,oa chV vkj{kdksa dks mDr bukeh ds 
ckjs esa tkudkjh izkIr djus gsrq crk;k x;k FkkA ftlds rgr~ Fkkus ds 
vkj{kd vpy 'kekZ }kjk Qksu ij crk;k x;k fd mDr uke dk vkjksih 
y{e.k ryS;k ij jgrk gS] ftldk iwoZ esa fou;uxj esa ?kj FkkA 
vkj{kd ds }kjk crk;k x;k fd mDr Qjkjh bUnkSj esa Hkh /kks[kk/kM+h ds 
dsl esa tsy x;k Fkk ,oa dzkbe czkap Xokfy;j }kjk Hkh bldks /kks[kk/kM+h 
ds dsl esa idM+k x;k FkkA vkj{kd }kjk crk;k x;k fd og mDr 
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vkjksih dk ?kj tkurk gS] mDr vkjksih ogh gS] ftl ij buke ?kksf"kr 
gqvk gSA rRi'pkr~ fnukad 14-08-2020 dks vkj{kd vpy 'kekZ }kjk 
v:.k 'kekZ dks Qksu ij cqyk;k x;k o Fkkus ds vU; vkj{kdksa ds lkFk 
bldks rLnhd gsrq Fkkus yk;k x;k Fkk] ftldh fjiksVZ Fkkus ds 
jkstukepk lkUgk 22 fn0 14-08-2020 ij ntZ dh x;h Fkh ,oa mDr 
Qjkjh bukeh dks idM+us ds laca/k esa Fkkuk xksyk dk efUnj dks lwfpr 
fd;k x;k ,oa Fkkuk izHkkjh xksyk dk efUnj ls Qksu ij ppkZ dh x;h 
rks Fkkuk xksyk dk efUnj ds mi fujh{kd vkj0ih0 xkSre }kjk vijk/k
lnj dh dsl Mk;jh ykdj v:.k 'kekZ dh rLnhd dsl Mk;jh ls dh 
x;h ,oa v:.k 'kekZ ls iwNrkN dh x;h rks mDr vijk/k esa okafNr 
vkjksih v:.k 'kekZ Fkkuk cgksM+kiqj }kjk idM+k x;k v:.k 'kekZ u 
gksdj] vU; gksuk ik;k x;kA rLnhd mijkar v:.k 'kekZ dks mlds 
ifjtuksa ds gejkt :[klr fd;k x;k] ftldh jks0lk0 76 fnukad 
14-08-2020 ij izfof"B dh x;h FkhA bukeh v:.k 'kekZ dh uke] 
cfYn;r] ljuse o irk ,d gksus ls Hkwyo'k vU; v:.k 'kekZ iq= 
vkseizdk'k 'kekZ fu0 fou;uxj Xokfy;j dks esjs }kjk bukeh le>dj 
Fkkus vk;k x;k Fkk] ftls rLnhd mijkar NksM+ fn;k x;k FkkA mDr 
?kVukdze ds ckjs esa ehfM;k esa eslst tkus ls ?kVuk dk izlkj.k gks 
x;kA vkj{kd vpy 'kekZ o v:.k 'kekZ dk iwoZ esa Hkh D;k fookn gS] 
blds laca/k esa eq>s dksbZ tkudkjh ugha gSA esjs }kjk Hkwyo'k v:.k 'kekZ 
dks Fkkus yk;k x;kA bldks Fkkus yk;s tkus esa esjk dksbZ cqjk vk'k; ugha 
FkkA mDr ?kVuk Qjkjh o v:.k 'kekZ ds uke] irk ,d gksus ls gqbZ gSA

lk{kh vkj{kd 1439 dey oekZ] Fkkuk cgksM+kiqj ftyk 
Xokfy;j us dFku esa crk;k fd fnukad 14-08-2020 dks eSa o vkj{kd 
tlfoUnj] vkj{kd vfHk"ksd 'kekZ] vkj{kd /kesZUnz rksej] Fkkuk izHkkjh 
egksn; ds lkFk bykdk Hkze.k ij Fks] rHkh ,0Vh0,e0 frjkgs ij 
vkj{kd vpy 'kekZ feyk vkSj cksyk fd ,d ikap gtkj :i;s dk 
bukeh iqfyl isVªksy iEi ij [kM+k gS] rc ge Fkkuk izHkkjh cgksM+kiqj 
mfu fnus'kflag jktiwr ds gejkt mldks Fkkuk yk;s Fks vkSj Fkkuk 
xksyk dk efUnj dks lwfpr fd;k FkkA ckn esa Fkkuk xksyk dk efUnj ls 
mi fujh{kd vkj0ih0 xkSre }kjk vijk/k lnj dh dsl Mk;jh ykdj 
v:.k 'kekZ dh rLnhd dsl Mk;jh ls dh x;h ,oa v:.k 'kekZ ls 
iwNrkN dh x;h rks mDr vijk/k esa okafNr vkjksih v:.k 'kekZ Fkkuk 
cgksM+kiwj }kjk idM+k x;k v:.k 'kekZ u gksdj] vU; gksuk ik;k x;kA 
rLnhd mijkar v:.k 'kekZ dks mlds ifjtuksa ds gejkt :[klr 
fd;k x;k] ftldh jks0lk0 76 fnukad 14-08-2020 ij izfof"B dh x;h 
FkhA bukeh v:.k 'kekZ dh uke] cfYn;r] ljuse o irk ,d gksus ls 
Hkwyo'k vU; v:.k 'kekZ iq= vkseizdk'k 'kekZ fu0 fou;uxj Xokfy;j 
dks esjs }kjk bukeh le>dj Fkkus yk;k x;k Fkk] ftls rLnhd mijkar 
NksM+ fn;k x;k FkkA mDr ?kVukdze ds ckjs esa ehfM;k esa eslst tkus ls 
?kVuk dk izlkj.k gks x;kA vkj{kd vpy 'kekZ o v:.k 'kekZ dk iwoZ 
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esa Hkh D;k fookn gS] blds laca/k esa eq>s dksbZ tkudkjh ugha gSA uke] 
irk ,d gksus ls mls Fkkuk yk;k x;k FkkA ckn esa rLnhd dj NksM 
fn;k x;k FkkA

lk{kh vkj{kd 1839 vfHk"ksd 'kekZ] Fkkuk cgksM+kiqj ftyk 
Xokfy;j us crk;k fd fnukad 14-08-2020 dks eSa o vkj{kd tlfoUnj] 
vkj{kd /kesZUnzflag rksej] vkj{kd dey oekZ] Fkkuk izHkkjh egksn; ds 
lkFk bykdk Hkze.k ij Fks] rHkh ,0Vh0,e0 frjkgs ij vkj{kd vpy 
'kekZ feyk vkSj cksyk fd ,d ikap gtkj :i;s dk bukeh iqfyl isVªksy 
iEi ij [kM+k gS] rc ge Fkkuk izHkkjh cgksM+kiqj mfu fnus'kflag jktiwr 
ds gejkt mldks Fkkuk yk;s Fks vkSj Fkkuk xksyk dk efUnj dks lwfpr 
fd;k FkkA ckn esa Fkkuk xksyk dk efUnj ls mi fujh{kd vkj0ih0 
xkSre }kjk vijk/k lnj dh dsl Mk;jh ykdj v:.k 'kekZ dh rLnhd 
dsl Mk;jh ls dh x;h ,oa v:.k 'kekZ ls iwNrkN dh x;h rks mDr 
vijk/k esa okafNr vkjksih v:.k 'kekZ Fkkuk cgksM+kiwj }kjk idM+k x;k 
v:.k 'kekZ u gksdj] vU; gksuk ik;k x;kA rLnhd mijkar v:.k 'kekZ 
dks mlds ifjtuksa ds gejkt :[klr fd;k x;k] ftldh jks0lk0 76 
fnukad 14-08-2020 ij izfof"B dh x;h FkhA bukeh v:.k 'kekZ dh 
uke] cfYn;r] ljuse o irk ,d gksus ls Hkwyo'k vU; v:.k 'kekZ iq= 
vkseizdk'k 'kekZ fu0 fou;uxj Xokfy;j dks esjs }kjk bukeh le>dj 
Fkkus yk;k x;k Fkk] ftls rLnhd mijkar NksM+ fn;k x;k FkkA mDr 
?kVukdze ds ckjs esa ehfM;k esa eslst tkus ls ?kVuk dk izlkj.k gks 
x;kA vkj{kd vpy 'kekZ o v:.k 'kekZ dk iwoZ esa Hkh D;k fookn gS] 
blds laca/k esa eq>s dksbZ tkudkjh ugha gSA uke] irk ,d gksus ls mls 
Fkkuk yk;k x;k FkkA ckn esa rLnhd dj NksM+ fn;k x;k FkkA

lk{kh vkj{kd 638 tlfoUnjflag] Fkkuk cgksM+kiqj ftyk 
Xokfy;j us dFku esa crk;k fd fnukad 14-08-2020 dks eSa o vkj{kd 
vfHk"ksd 'kekZ] vkj{kd /kesZUnzflag rksej] vkj{kd dey oekZ] Fkkuk 
izHkkjh egksn; ds lkFk bykdk Hkze.k ij Fks] rHkh ,0Vh0,e0 frjkgs ij 
vkj{kd vpy 'kekZ feyk vkSj cksyk fd ,d ikap gtkj :i;s dk 
bukeh iqfyl isVªksy iEi ij [kM+k gS] rc ge Fkkuk izHkkjh cgksM+kiqj 
mfu fnus'kflag jktiwr ds gejkt mldks Fkkuk yk;s Fks vkSj Fkkuk 
xksyk dk efUnj dks lwfpr fd;k FkkA ckn esa Fkkuk xksyk dk efUnj ls 
mi fujh{kd vkj0ih0 xkSre }kjk vijk/k lnj dh dsl Mk;jh ykdj 
v:.k 'kekZ dh rLnhd dsl Mk;jh ls dh x;h ,oa v:.k 'kekZ ls 
iwNrkN dh x;h rks mDr vijk/k esa okafNr vkjksih v:.k 'kekZ Fkkuk  
cgksM+kiwj }kjk idM+k x;k v:.k 'kekZ u gksdj] vU; gksuk ik;k x;kA 
rLnhd mijkar v:.k 'kekZ dks mlds ifjtuksa ds gejkt :[klr 
fd;k x;k] ftldh jks0lk0 76 fnukad 14-08-2020 ij izfof"B dh x;h 
FkhA bukeh v:.k 'kekZ dh uke] cfYn;r] ljuse o irk ,d gksus ls 
Hkwyo'k vU; v:.k 'kekZ iq= vkseizdk'k 'kekZ fu0 fou;uxj Xokfy;j
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dks esjs }kjk bukeh le>dj Fkkus yk;k x;k Fkk] ftls rLnhd mijkar 
NksM+ fn;k x;k FkkA mDr ?kVukdze ds ckjs esa ehfM;k esa eslst tkus ls 
?kVuk dk izlkj.k gks x;kA vkj{kd vpy 'kekZ o v:.k 'kekZ dk iwoZ 
esa Hkh D;k fookn gS] blds laca/k esa eq>s dksbZ tkudkjh ugha gSA uke] 
irk ,d gksus ls mls Fkkuk yk;k x;k FkkA ckn esa rLnhd dj NksM+ 
fn;k x;k FkkA  

lk{kh vkj{kd 2605 vuwiflag xqtZj]Fkkuk cgksM+kiqj ftyk 
Xokfy;j us dFku esa crk;k fd fnukad 14-08-2020 dks eSa dkenfxjh 
vikVZesUV ds lkeus [kM+k Fkk] rHkh Fkkuk izHkkjh cgksM+kiqj mfu fnus'k 
jktiwr o vkj{kd vfHk"ksd 'kekZ] vkj{kd /kesZUnzflag rksej] vkj{kd 
dey oekZ] tlfoUnj bykdk Hkze.k ij Fks] feys vkSj eq>s crk;k fd 
vkj{kd vpy 'kekZ feyk vkSj cksyk fd ,d ikap gtkj :i;s dk 
bukeh iqfyl isVªksy iEi ij [kM+k gS] rc eSa Hkh Fkkuk izHkkjh cgksM+kiqj 
mfu fnus'kflag jktiwr ds gejkt mldks Fkkuk yk;s Fks vkSj Fkkuk 
xksyk dk efUnj dks lwfpr fd;k FkkA ckn esa Fkkuk xksyk dk efUnj ls 
mi fujh{kd vkj0ih0 xkSre }kjk vijk/k lnj dh dsl Mk;jh ykdj 
v:.k 'kekZ dh rLnhd dsl Mk;jh ls dh x;h ,oa v:.k 'kekZ ls 
iwNrkN dh x;h rks mDr vijk/k esa okafNr vkjksih v:.k 'kekZ Fkkuk 
cgksM+kiwj }kjk idM+k x;k v:.k 'kekZ u gksdj] vU; gksuk ik;k x;kA 
rLnhd mijkar v:.k 'kekZ dks mlds ifjtuksa ds gejkt :[klr 
fd;k x;k] ftldh jks0lk0 76 fnukad 14-08-2020 ij izfof"B dh x;h 
FkhA bukeh v:.k 'kekZ dh uke] cfYn;r] ljuse o irk ,d gksus ls 
Hkwyo'k vU; v:.k 'kekZ iq= vkseizdk'k 'kekZ fu0 fou;uxj Xokfy;j 
dks esjs }kjk bukeh le>dj Fkkus yk;k x;k Fkk] ftls rLnhd mijkar 
NksM+ fn;k x;k FkkA mDr ?kVukdze ds ckjs esa ehfM;k esa eslst tkus ls 
?kVuk dk izlkj.k gks x;kA vkj{kd vpy 'kekZ o v:.k 'kekZ dk iwoZ 
esa Hkh D;k fookn gS] blds laca/k esa eq>s dksbZ tkudkjh ugha gSA uke] 
irk ,d gksus ls mls Fkkuk yk;k x;k FkkA ckn esa rLnhd dj NksM+ 
fn;k x;k FkkA 

lk{kh 529 /kesZUnzflag rksej Fkkuk cgksM+kiqj us dFku esa  
crk;k fd fnukad 14-08-2020 dks eSa o vU; vkj{kdx.k tlfoUnj] 
vfHk"ksd 'kekZ] dey oekZ bapktZ Fkkuk izHkkjh mfu fnus'k jktiwr ds 
lkFk bykdk Hkze.k ij Fks] rHkh ,0Vh0,e0 frjkgs ij vkj{kd vpy 
'kekZ feyk vkSj cksyk fd ,d ikap gtkj :i;s dk bukeh iqfyl isVªksy 
iEi ij [kM+k gS] rc ge lHkh gejkg mfu fnus'k flag jktiwr ds tkdj 
mldks Fkkuk yk;s Fks vkSj Fkkuk xksyk dk efUnj dks lwfpr fd;k FkkA 
ckn esa Fkkuk xksyk dk efUnj mi fujh{kd vkj0ih0xkSre vijk/k lnj 
dh dsl Mk;jh ysdj Fkkus ij v:.k 'kekZ dh rLnhd gsrq vk;s o 
mUgksaus v:.k 'kekZ ls iwNrkN dh] rks mDr vijk/k esa okafNr vkjksih 
v:.k 'kekZ u gksdj] vU; gksuk ik;k x;kA rLnhd mijkar v:.k 'kekZ 
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dks mlds ifjtuksa ds gejkg jks0lk0dz- 76@14- 08-2020 ij :[klr 
fd;k x;kA mDr ?kVukdze ds ckjs esa ehfM;k esa eSlst tkus ls ?kVuk 
dk izlkj.k gks x;kA

lk{kh mi fujh{kd vkj0ih0xkSre] Fkkuk xksyk dk efUnj 
ftyk Xokfy;j us dFku esa crk;k fd fnukad 14-08-2020 dks eSa Fkkus ls 
e; QkslZ ds bUnzef.k frjkgs ij okgu pSfdax dj jgk FkkA nkSjkus okgu 
pSafdx Fkkuk izHkkjh fujh{kd nhiflag lsaxj }kjk Qksu dj eq>s crk;k 
fd vijk/k dz0 255@11 /kkjk 420 Hkknfo]3¼1½ e0iz0 fu{ksidksa ds fgrksa 
dk laj{k.k vf/kfu;e 2000] vkjchvkbZ vf/kfu;e 1934 dh /kkjk 
45,l] 58ch¼5&,½ esa lansgh v:.k iq= vkseizdk'k 'kekZ fu0 y{e.k 
ryS;k dk Fkkuk cgksM+kiqj esa cSBk gksus dh lwpuknh x;h] ftldh 
rLnhd gsrq mi fujh{kd Hkxokuflag ds lkFk eSa Fkkuk cgksM+kiqj igqapk 
vkSj Fkkuk izHkkjh cgksM+kiqj fujh{kd iz'kkUr ;kn ls tkdj feykA ckn 
muds funsZ'ku esa Fkkus ij cSBk lansgh v:.k iq= vkseizdk'k 'kekZ mez 
32 lky fuoklh xzke bZVek Fkkuk djfg;k ftyk Xokfy;j 
gky&y{e.k ryS;k] vklekuh ekrk ds efUnj ds ikl] Xokfy;j 
iwNrkN dj dFku fy;k] rks mlus crk;k fd eSa 11 o"kZ ls ikxy[kkuk 
pkSjkg Fkkuk cgksM+kiqj {ks= esa fofiu dk;Z ds edku esa fdjk;s ij nqdku 
ysdj fdjkus dh nqdku djrk gwaA eSaus ifjokj Ms;jh xksyk dk efUnj esa 
dHkh dke ugha fd;k gS vkSj u gh eSa ifjokj Ms;jh ds fdlh 
vf/kdkjh@deZpkjh dks tkurk gwaA esjk ifjokj Ms;jh ls dksbZ laca/k 
ugha gSa] u gh iqfyl us eq>s bl vijk/k dh Mk;jh ds laca/k esa dHkh 
ryk'k ugha fd;k gSA ;fn eSa vijk/k esa nks"kh gwa rks cqykus ij eSa 'kh?kz 
Fkkuk xksyk dk efUnj esa mifLFkr gks tkÅaxkA rLnhd dh] Fkkuk izHkkjh 
fujh0 iz'kkUr ;kno dks gkykr vtZ fd,] ckn lansgh v:.k 'kekZ dks 
Fkkuk cgksM+kiqj ls :[klr fd;k x;kA ckn rLnhd mijkUr Fkkuk 
xksyk dk efUnj igqapk vkSj rLnhdh gkykr Fkkuk xksyk dk efUnj 
fujh0nhiflag lsaxj dks foospuk ds gkykr crk;sA vijk/k lnj esa 
Qjkj vkjksfi;ksa ij 5&5 gtkj :i;s dk fnukad 13-08-2020 dks buke 
?kksf"kr fd;k x;k FkkA 

vkj{kd 1644 vapy 'kekZ] Fkkuk cgksM+kiqj ftyk Xokfy;j us 
dFku esa crk;k fd Fkkuk cgksM+kiqj esa rSukrh ds nkSjku esjh M~;wVh 
fou;uxj chV esa py jgh FkhA chV Hkze.k ds nkSjku tSls gh esa 
ikxy[kkus frjkgs ij vk;k] tgka eSus ns[kk fd 40&50 O;fDr HkhM+ 
yxk;s [kM+s FksA mlesa ls 10&12 yksxksa ds gkFkksa esa M.Ms FksA eSa ml 
le; vdsyk gh Fkk] eSaus ekSds ij tkdj ns[kk vkSj iwNk fd D;k ckr 
gSA dqN yksxksa us crk;k fd nqdku ekfyd o nqdku fdjk;snkj ds e/; 
nqdku [kkyh djkus dk fookn gSA ekSds ij tc fookn 'kkar ugha gqvk 
vkSj mlh nkSjku ogka ls mi fujh{kd lathrk feat dk fudy gqvk] 
ftUgs eSaus jksddj fookn ds ckjs esa crk;kA eSMe us nksuksa i{kksa dks 
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le>k;k vkSj tc nksuksa ikVhZ ckr ekuus dks rS;kj ugha Fkh] rc nksuksa 
ikfVZ;ksa dks Fkkuk cgksM+kiqj cqyk;k x;kA Fkkus ij nksuksa i{kksa dks lquk 
x;kA nqdku ekfyd fofiu vk;Z us crk;k fd o"kZ 2013 ls nqdku dks 
fdjk;k ugha fey jgk gS vkSj fdjk;snkj v:.k 'kekZ us bl ckr ls 
lger gksrs gq, o"kZ 2013 ls fdjk;k ugha fey jgk gS vkSj fdjk;snkj 
v:.k 'kekZ us bl ckr ls lger gksrs gq, o"kZ 2013 ls fdjk;k ugha 
nsuk Lohdkj fd;kA tc v:.k 'kekZ ls nksuksa i{kksa esa gq, ,xzhesUV ds 
ckjs esa tkudkjh yh x;h rks v:.k 'kekZ us ,xzhesUV ugh afn;kA v:.k 
'kekZ ds pkpk Fkkuk bUnjxat esa enuyky 'kekZ izvkj gSa] ftuds 
gLr{ksi ls dksbZ dk;Zokgh ugha gqbZ vkSj nksuksa i{kksa dks Fkkus ls okil 
fd;k x;kA

bapktZ Fkkuk izHkkjh cgksM+kiqj mfu fnus'k jktiwr dk ,d fnu esjs 
ikl Qksu vk;k fd v:.k 'kekZ 5000@& : dk bukeh gS vkSj bldk 
irk crkvksA blds dqN le; ckn vkj{kd vfHk"ksd dk Hkh Qksu vk;k 
Fkk] rc eSaus mUgsa crk;k fd v:.k 'kekZ y{e.k ryS;k ij jgrk gSA 
v:.k 'kekZ fu0 fou;uxj ds uke ls 5000@&: dk buke ?kksf"kr 
gqvk FkkA eq>s Kkr gqvk fd v:.k 'kekZ dk cM+k HkkbZ 'khry 'kekZ igys 
fou;uxj esa jgrk Fkk] ftlus ogka dk edku csp fn;k Fkk vkSj orZeku 
esa y{e.k ryS;k ij jgus yxs Fks] bl dkj.k esjs }kjk bapktZ Fkkuk 
izHkkjh dks v:.k 'kekZ ds irs dh tkudkjh nh x;hA esjs }kjk tkudkjh 
fn, tkus ds ckn bapktZ Fkkuk izHkkjh }kjk viuh Vhe ds lkFk v:.k 
'ekZ dks idM+k x;kA tc iqfyl isVªksy iEij bapktZ Fkkuk izHkkjh o 
vkj{kd vfHk"ksd Vhe ds lkFk ekStwn Fks] ftUgksaus eq>s isVªksy iEi ij 
cqyk;kA eSa tSls gh isVªksy iEi ij igqapk rks bapktZ Fkkuk izHkkjh us eq>ls 
iwNk fd v:.k 'kekZ ;gh O;fDr gSA eSaus ns[kdj mUgsa crk;k fd gka] 
v:.k 'kekZ ;gh O;fDr gSA blds ckn v:.k 'kekZ dks Fkkus ij ys tk;k 
x;k vkSj vkxs dh dk;Zokgh dh x;hA ckn esa irk pyk fd Fkku xksyk 
dk efUnj ds ftl vijk/k v:.k 'kekZ bukeh vkjksih Fkk] og ;g 
v:.k 'kekZ u gksdj vU; v:.k 'kekZ fudyk] rc mls Fkkus ls NksM+ 
fn;k x;kA

ofj"B vkj{kd 1875 lqjsUnzdqekj HkVsys] vkbZ0 Vh0 lsy] 
iqfyl v/kh{kd dk;kZy;] Xokfy;j us dFku esa crk;k fd fnukad 
14-08-2020 dks rRdk0Fkkuk izHkkjh cgksM+kiqj mfu fnus'k flag jktiwr 
}kjk esjs OgkV~l,i uEcj ij izsluksV cuokus gsrq eSlst Hkstk Fkk fd 
^^vkjksih v:.k iq= vkseizdk'k 'kekZ fu0fou;uxj Xokfy;j dk]Fkkuk 
xksyk dk efUnj ds vijk/k esa 5000@&:i;s dk bukeh Fkk] 

ftls iqfyl isVªksy iEi cgksM+kiqj ls idM+dj fxjQ~rkj fd;k 
x;k gS bl bukeh dk Ldzhu 'kkWV dk fizUV vkmV izLrqr fd;k] tks 
voyksdukFkZ layXu gSA vkbZVh lsy esa izsluksV dks rS;kj fd;k x;k o 
bldk Ldzhu'kkWV OgkV~,i ij Fkkuk izHkkjh dks nsdj muls ehfM;ksa dks 
nsus ls iwoZ vuqeksnu fy;k x;k FkkA 
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tkap esa vkosnd v:.k 'kekZ }kjk vius dFku esa Li"V fd;k x;k 
fd loZizFke mls fnukad 25-07-2020 dks fdjk;s dh nqdku ds fookn 
dks ysdj vkj{kd vpy 'kekZ o mi fujh{kd lathrk feat }kjk Fkkuk 
cgksM+kiqj yk;k x;k Fkk]fdUrq bl izdj.k esa ofj"B vf/kdkfj;ksa ds 
gLr{ksi ls fcuk dksbZ dk;Zokgh fd, mls Fkkus ls e; lkeku NksM+ fn;k 
x;k FkkA blds ckn mi fujh{kd fnus'kflag jktiwr] bapktZ Fkkuk 
izHkkjh cgksM+kiqj ,oa vkbZ0Vh0lsy ds ofj"B vkj{kd 1875 lqjsUnz dqekj 
HkVsys ds dFkukuqlkj iqfyl v/kh{kd]Xokfy;j }kjk Fkkuk xksyk dk 
efUnj ds vijk/k dz0 255@11 /kkjk 420 Hkknfo]3¼1½¼2½¼4½ e0iz0 
fu{ksidksa ds fgrksa dk laj{k.k vf/kfu;e 2000] 45&,l@58ch¼5&,½ 
vkj0ch-vkbZ0 vf/kfu;e 1934 esa Qjkj vkjksih v:.k iq= vkseizdk'k 
'kekZ fu0 lsDVj ua0&2] Mh&97]fou;uxj] Fkkuk cgksM+kiqj ftyk 
Xokfy;j dh fxjQ~rkjh gsrq 5000@&:i;s dk buke vkns'k 
dz@iqv@Xok@,Mh@158@2000 fnukad 13-08-2020 ds rgr~ ?kksf"kr
fd;k x;k FkkA bapktZ Fkkuk izHkkjh cgksM+kiqj mfu fnus'k jktiwr us 
vius dFku esa Li"V fd;k fd bl vkjksih ds buke dh tkudkjh Fkkus 
ds leLr deZpkfj;ksa dks nh x;h] ftl ij Fkkuk cgksM+kiqj esa rSukr 
vkj{kd 1644 vpy 'kekZ }kjk mUgsa 5000@&:- ds bukeh v:.k 'kekZ 
ds iqfyl isVªksy iEi cgksM+kiqj ij [kM+s gksus dh lwpuk mfu fnus'kflag 
jktiwr dks fn, tkus ij bUgksaus Fkkus ds jks0lk0 22@14-08-2020 ij 
ntZ dh tkdj] gejkg Vhe esa vkj{kd 1439 dey oekZ] vkj{kd 638 
tlfoUnjflag] vkj{kd 1389 vfHk"ksd 'kekZ] vkj{kd 529 /kesZUnzflag 
rksej o vkj{kd 2605 vuwi flag xqtZj dks ysdj vkj{kd 1644 vpy 
'kekZ }kjk nh x;h lwpuk LFky ij igqapdj v:.k 'kekZ dks nLr;ko 
dj] Fkkuk cgksM+kiqj yk;k x;k vkjS fnukad 14-08-2020 dks gh mi 
fujh{kd fnus'kflag jktiwr }kjk vius eksckby okV~l,i ua0 
70491&62900 ij izsluksV gsrq eSlst vkbZ0Vh0lsy ds ofj"B vkj{kd 
1875 lqjsUnzdqekj HkVsys dks Hkstdj vkjksih v:.k iq= vkseizdk'k 'kekZ 
fu0 fou;uxj dks Fkkuk xksyk dk efUnj ds vijk/k dk 5000@&:i;s 
ds bukeh iqfyl isVªksy iEi cgksM+kiqj ls fxjQrkj djuk crk;k tkdj 
Ldzhu 'kkWV dk fizUV vkmV fn;k x;k vkSj ckn esa izsluksV esa lq/kkj 
djok;k tkdj iqu% izsluksV izlkj.k fd, tkus dh Lohd`fr mi 
fujh{kd fnus'kflag jktiwr }kjk vkbZ0Vh0lsy esa nh x;h] ftl ij ls 
vkbZ0Vh0lsy ls izsluksV bZ&esy ,oa OgkVl,i QksVks izsluksV e; 
vkjksih v:.k 'kekZ LVWkQ ds QksVks ds lkFk izlkfjr fd;k x;kA ckn esa 
Fkkuk xksyk dk efUnj ls mi fujh{kd vkj0ih0xkSre }kjk Fkkuk 
cgksM+kiqj igqapdj lansgh v:.k 'kekZ ls iwNrkN o rLnhd mijkar 
Fkkuk izHkkjh cgksM+kiqj dks voxr djk;k x;k fd tks v:.k 'kekZ Fkkuk 
cgksM+kiqj esa bukeh ds :i esa yk;k x;k gS] og Fkkuk xksyk dk efUnj ds
vijk/k dz- 255@11 esa vly vkjksih ugha gS] ftl ij ls Fkkuk izHkkjh 
cgksM+kiqj }kjk Fkkus ij iqfyl fujks/k esa j[ks x;s v:.k 'kekZ dks 

409I.L.R.[2021]M.P. Arun Sharma Vs. State of M.P. 



jks0lk0dz- 76@14-08-2020 ij fjiksVZ ntZ dj Fkkus ls :[klr fd;k 
x;kA  

bl rjg tkap ls Li"V gqvk fd lansgh v:.k 'kekZ dks 
5000@&:i;s dk bukeh gksus dh lwpuk vkj{kd 1644 vpy 'kekZ 
}kjk mi fujh{kd fnus'kflag jktiwr bapktZ Fkkuk izHkkjh cgksM+kiqj dks 
fn, tkus ij buds }kjk gejkg Vhe ds lkFk lansgh v:.k 'kekZ dks 
Fkkus ij yk;k x;k Fkk] ftldh ofYn;r] ljuse o irk gksus ls Hkwyo'k 
bukeh le>dj Fkkus ij yk;k tkuk mfu fnus'k jktiwr }kjk vius 
dFku esa Lohdkj fd;k x;k gS ,oa v:.k 'kekZ dh fxjQ~rkjh dk 
izsluksV tkjh djok;s tkus ls iwoZ mi fujh{kd fnus'kflag jktiwr] 
bapktZ Fkkuk izHkkjh cgksM+kiqj }kjk vkjksih v:.k 'kekZ ds lanHkZ esa Fkkuk 
xksyk dk efUnj ds vijk/k esa ckjhdh ls rLnhd u djrs@djkrs gq, 
tYnckth fd;k tkuk ,oa vkj{kd 1644 vpy 'kekZ dh lwpuk ij 
fo'okl fd;k tkuk Li"V gqvkA bl rF; dh iqf"V mi fujh{kd 
fnus'kflag jktiwr dh gejkg Vhi ds vkj{kdksa ,oa vkbZ0Vh0lsy }kjk 
dh x;h gSA lansgh v:.k 'kekZ dks 5000@&:i;s dk bukeh crkrs gq, 
bls jks0lk0dz-22@14-08-2020 le; 13-56 cts esa Fkkus ykdj jks0lk-
dz- 76@14-08-2020 le; 21%37cts rd Fkkuk cgksM+kiqj esa fcBkdj] 
j[kk tkdj rLnhd mijkar :[klr fd;k tkuk ik;k x;kA lansgh 
v:.k 'kekZ ds fo:) mDr dh x;h dk;Zokgh ds fy, izFke n`"V;k mi 
fujh{kd fnus'kflag jktiwr] bapktZ Fkkuk izHkkjh cgksM+kiqj ,oa vkj{kd 
1644 vpy 'kekZ Fkkuk cgksM+kiqj dh vius drZO; ds izfr vfrmRlkg 
esa ykijokgh fd;k tkuk ik;k tkrk gSA 

vr% lanfHkZr i=ksa ,oa funsZ'kksa ds ikyu esa izkFkfed tkap izfrosnu 
voyksdukFkZ lknj izsf"kr gSA

layXu % 
1- vkosnd v:.k 'kekZ iq= vkseizdk'k 'kekZ fu0y{e.k ryS;k]
Xokfy;j dk dFku ntZ- 
2- mi fujh{kd fnus'kflag jktiwr Fkkuk cgksM+kiqj&gky&iqfyl ykbZu
ds dFku o Fkkuk cgksM+kiqj ds jks0lk0dz -76] ]22] ]74] ]72] 20@14- 8-
2020 dh lR;kfir udysa izkIr 
3- vkj{kd 1439 dey oekZ] Fkkuk cgksM+kiqj dk dFku- 
4- vkj{kd 529 /kesZUnzflag rksej] Fkkuk cgksM+kiqj dk dFku-
5- vkj{kd 1839 vfHk"ksd 'kekZ] Fkkuk cgksM+kiqj dk dFku]
6- vkj{kd 638 tlfoUnjflag] Fkkuk cgksM+kiqj dk dFku]
7- vkj{kd 2605 vuwiflag xqtZj] Fkkuk cgksM+kiqj dk dFku]
8- vkj{kd 1875 lqjsUnz dqekj HkVsys] vkbZ-Vh-lsy- iqfyl v/kh{kd
dk;kZy; dk dFku] Ldzhu 'kkWV] izsluksV] buke dk vkns'k]

9- vkj{kd 1644 vpy 'kekZ] Fkkuk cgksM+kiqj gky&iqfyl ykbZu 
Xokfy;j dk dFku]
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10- mi fujh{kd vkj0ih0xkSre] Fkkuk xksyk dk efUnj ftyk Xokfy;j 
dk dFku]

¼iadt ik.Ms;½
vfr0 iqfyl v/kh{kd
'kgj¼e/;½] Xokfy;j

35.  In the conclusion, it was observed by the Add. Superintendent of Police, 
City (Center), Gwalior that it is a case of mistaken identity done under excitement, 
because of similarity in name, father's name and residential address. Surprisingly, 
the Add. S.P., City (Center), Gwalior himself has disclosed the residential 
addresses of the petitioner and the wanted person in his preliminary enquiry 
report, but inspite of that he, for the reasons best known to him, gave a wrong 
finding that because the residential address of both the persons were same, 
therefore, the respondent no. 3 had committed mistake. 

36.  At the cost of repetition, it is once again clarified that during the course of 
hearing of the case, the S.P., Gwalior has made a statement before this Court, 
during the course of arguments, that in fact he had received a call on his mobile 
phone from the brother of the petitioner, and only on his instructions, an enquiry 
was conducted and the petitioner was later on released. But the Add. 
Superintendent of Police, City (Center), Gwalior, did not mention this fact in his 
Preliminary Enquiry Report, although he has recorded the statement of one Shri 
R.P. Gautam, Sub-Inspector, Police Station Gola ka Mandir, Gwalior, who had 
conducted an enquiry in order to find out the identity of the petitioner. But 
surprisingly, the Add. Superintendent of Police, City (Center), Gwalior, in his 
preliminary enquiry report, conveniently drew a conclusion that by mistaken 
identity the petitioner was brought to the Police Station and upon his 
identification he was released, but did not mention that the respondents no. 3 to 5 
did not try to verify the identity of the petitioner on their own, but the identity of 
the petitioner was established only after the intervention of the Superintendent of 
Police. Further, the respondent no.3 also in his return, did not claim that after 
taking the petitioner in custody, he ever tried to verify his identity. Be that as it 
may be. 

37.  It is surprising, that the Additional Superintendent of Police, City 
(Center), Gwalior was informed by the petitioner, about the incident which had 
taken place on 25-7-2020, and was also aware of the fact that in both the incidents, 
the respondent no.3 and 5 were involved, but still did not try to find out as to 
whether the unlawful custody of the petitioner on 14-8-2020 by the respondent 
no.3 and 5 was the case of mistaken identity or it was in continuation of the 
incident dated 25-7-2020. As already observed that it appears, that the 
respondents no.3,4 and 5 had taken a contract for getting the shop vacated, and 
when the shop was not vacated by the petitioner inspite of the undertaking given 
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by him in the police station, therefore, deliberately he was apprehended on          
14-8-2020. Even before the enquiry officer, the respondent no.3 had made a 
statement that he had blindly believed the information given by the respondent no. 
5 that the present petitioner is the same person, against whom a reward of Rs. 
5,000 has been declared by the Superintendent of Police.

38. Further, the Add. Superintendent of Police, City (Center), Gwalior did not 
even try to verify that whether the respondent no. 5 was on his duty in the police 
station or was on duty at somewhere else. According to the respondent no. 5, he 
was on duty at another point, and he doesnot know anything about the unlawful 
apprehension of the petitioner. However, in the preliminary enquiry, it was found 
that the petitioner was unlawfully apprehended by the respondent no.3, on the 
information given by the respondent no.5. Thus, it is clear that the respondent no. 
5 was not on the point, where he was deputed, but he was roaming around here and 
there. However, the Add. Superintendent of Police, City (Center), Gwalior, did 
not observe about the conduct of respondent no. 5 of leaving his point of duty and 
roaming around here and there. Be that whatever it may be.

39. Further, the respondent no. 5 has admitted that in the photograph of the 
petitioner with uncovered face which was published in the newspaper, he is also 
there. It is fairly conceded by the Counsel for the respondent no.5, that as per the 
duty Rojnamcha Sanha, the respondent no. 5 should not have been in the police 
station at the time of photo session. Further, it is the stand of the respondent no.3, 
that it was the respondent no.5, who had given an information that the petitioner is 
the same person, against whom a reward of Rs. 5000 has been declared by the 
Superintendent of Police. Thus, it is clear that inspite of the best efforts by the 
respondents no. 3,4, and 5, as the petitioner had not handed over the vacant 
possession of the Shop to the landlady, therefore, the petitioner was taken into 
unlawful custody on 14-8-2020 at 13:56 and was kept in the police station 
unlawfully till 21:37 and was released only after the intervention of the 
Superintendent of Police, Gwalior and in the meanwhile, the photograph of the 
petitioner was circulated amongst Social Media as well as Print Media by 
projecting him as under : 

ikap gtkj :i; dk bukeh /kks[kk/kMh dk vkjksih idMk x;kA 

40.  Another important aspect of the matter is that according to the preliminary 
enquiry report prepared by the Add. Superintendent of Police, City (Center), 
Gwalior, the petitioner was brought to the Police Station Bahodapur, Distt. 
Gwalior on 14-8-2020 at 13:56 and was kept till 21:37, but for the reasons best 
known to the respondents no. 3 and 5, the petitioner was not formally arrested. If 
the respondents no. 3 and 5 were of the view that the petitioner is the same person 
against whom reward of Rs. 5000 has been declared by the S.P., Gwalior, then 
there was no impediment for arresting the petitioner formally. Further, if the 
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movements of the petitioner were curtailed in order to do some investigation, then 
the primary duty of the respondent no. 3 and 5 was to verify as to whether the 
petitioner is the same person, against whom the reward of Rs. 5000 was declared 
by the Superintendent of Police or not. Even that was not done. Further, the 
respondent no. 3 has tried to shred his responsibility by stating that he had acted on 
the information given by the respondent no.5, but the said stand of the respondent 
no. 3 cannot be accepted because, even if the stand of the respondent no.3 is 
accepted, but still it cannot be said that he had acted in good faith. The word "Good 
Faith" has been defined in Section 52 of I.P.C., which reads as under :

52.    "Good faith".—Nothing is said to be done or believed in 
"good faith" which is done or believed without due care and 
attention.

It is not the case of the respondent no.3, that before and after taking the 
petitioner in custody and before releasing the press note with news "An accused 
with reward of Rs. 5000 has been arrested" with uncovered face of the petitioner, 
he had acted with due care and attention. So far as the registration of two criminal 
cases against the petitioner is concerned, the Counsel for the respondent no.3, 
could not point out that if any criminal case has been registered against a person, 
then the police in an illegal manner, and without there being any allegation in a 
particular case, can project him as a "An accused with reward of Rs. 5000" and can 
publish his uncovered face in the print as well as social media. The respondent 
no.3 has filed a copy of the charge sheet filed by the police in crime No. 173/2913 
registered at Police Station Heeranagar, Indore. From this charge sheet it is clear 
that on 20-4-2013, an information was received that gambling is going on, 
therefore, the police party raided the premises, however, two persons succeeded 
in running away. The purse of one of the miscreant fell down and from the ID 
proof kept in the said purse, it was found that the said purse belongs to one Rinku. 
Large number of mobile sims and mobile phones were seized. During 
investigation one Santi@ Chandraprakash of Morena was also implicated as an 
accused. On verification, it was found that the mobile SIMs were purchased from 
the shop of the petitioner on the basis of forged documents, and accordingly, he 
too was made an accused. Thus, it is clear that in crime no. 173/13, the allegations 
against the petitioner are that mobile SIMs were purchased from his shop on the 
basis of forged documents. However, there is no allegation that the petitioner was 
involved in actual gambling. Further, the respondent no.3, has also admitted that 
unless and until, a person is convicted, he is presumed to be innocent, and it is not 
the case of the respondent no.3, that the petitioner has been convicted in any 
criminal case. Further, the Supreme Court in the case of Malak Singh Vs. State of 
P&H reported in (1981) 1 SCC 420 has held as under :

7. As we said, discreet surveillance of suspects, habitual and 
potential offenders, may be necessary and so the maintenance of 
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history sheet and surveillance register may be necessary too, for 
the purpose of prevention of crime. History sheets and 
surveillance registers have to be and are confidential documents. 
Neither the person whose name is entered in the register nor any 
other member of the public can have access to the surveillance 
register..............

The Supreme Court in the case of Bhim Singh (Supra) has held as under :

2......Police officers who are the custodians of law and order 
should have the greatest respect for the personal liberty of 
citizens and should not flout the laws by stooping to such bizarre 
acts of lawlessness. Custodians of law and order should not 
become depredators of civil liberties. Their duty is to protect 
and not to abduct........... 

41.  During the course of arguments, it was submitted by the Counsel for the 
respondent no.3 that a mistake has been committed by respondent no.3, but that 
was committed in excitement and now he would abide by all the judgments passed 
by Supreme Court as well as High Court and now he would follow all instructions. 
The contention made by the Counsel for the respondent no.3 cannot be accepted. 
The Counsel for the respondent no.3 could not point out any provision of law, 
which gives authority or exemption to the respondent no. 3 from deviating his 
duties under excitement. Further, this admission clearly establishes that the 
respondent no. 3 had acted in a haste under rash and reckless excitement without 
any due care and attention. Further, what was the need of excitement is also not 
known.

42. Thus, it is clear that not only the petitioner was taken in unlawful 
detention, but he was projected in the media that he is a "an accused with reward of 
Rs. 5000". Although, the respondents no. 3 and 5 had, intentionally apprehended 
the petitioner in an unlawful manner, but unfortunately, the police authorities 
have tried to project that it is a simple case of mistaken identity. Further, the 
respondents no. 1 and 2, in their compliance report dated 20-10-2020, have filed a 
copy of news published in the newspaper that the respondent no. 3 has been 
suspended for arresting an innocent person. Thus, it is the case of the 
respondents no. 1 and 2 also, that the petitioner was arrested but is completely 
silent as to why formal arrest memo was not prepared?

43. It is a well established principle of law that there is a difference between 
"Custody" and "Arrest". The Supreme Court in the case of Khatri (2) v. State of 
Bihar, reported in (1981) 1 SCC 627, has held as under :

7. There are two other irregularities appearing from the record 
to which we think it is necessary to refer. In the first place in a 
few cases the accused persons do not appear to have been 
produced before the Judicial Magistrates within 24 hours of 
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their arrest as required by Article 22 of the Constitution. We do 
not wish to express any definite opinion in regard to this 
irregularity which prima facie appears to have occurred in a few 
cases, but we would strongly urge upon the State and its police 
authorities to see that this constitutional and legal requirement 
to produce an arrested person before a Judicial Magistrate 
within 24 hours of the arrest must be scrupulously observed. It is 
also clear from the particulars furnished to us from the records 
of the Judicial Magistrates that in some cases particularly those 
relating to Patel Sahu, Raman Bind, Shaligram Singh and a few 
others the accused persons were not produced before the 
Judicial Magistrate subsequent to their first production and they 
continued to remain in jail without any remand orders being 
passed by the Judicial Magistrates. This was plainly contrary to 
law. It is difficult to understand how the State continued to 
detain these accused persons in jail without any remand orders. 
We hope and trust that the State Government will inquire as to 
why this irregularity was allowed to be perpetrated and will see 
to it that in future no such violations of the law are permitted to 
be committed by the administrators of the law. The provision 
inhibiting detention without remand is a very healthy provision 
which enables the Magistrates to keep check over the police 
investigation and it is necessary that the Magistrates should try 
to enforce this requirement and where it is found to be 
disobeyed, come down heavily upon the police.

(Underline supplied)

The Supreme Court in the case of Mohd. Arif v. State (NCT of Delhi), 
reported in (2011) 13 SCC 621 has held as under :

168. Firstly speaking about the formal arrest, for the accused 
being in custody of the investigating agency he need not have 
been formally arrested. It is enough if he was in custody of the 
investigating agency meaning thereby his movements were 
under the control of the investigating agency. A formal arrest is 
not necessary and the fact that the accused was in effective 
custody of the investigating agency is enough. It has been amply 
proved that the accused was apprehended, searched and taken 
into custody. In that search the investigating agency recovered a 
pistol from him along with live cartridges, which articles were 
taken in possession of the investigating agency. This itself 
signifies that immediately after he was apprehended, the 
accused was in effective custody of the investigating agency.

The Supreme Court in the case of Sundeep Kumar Bafna v. State of 
Maharashtra, reported in (2014) 16 SCC 623 has held as under :

7. Article 21 of the Constitution states that no person shall be 
deprived of his life or personal liberty except according to 
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procedure established by law. We are immediately reminded of 
three sentences from the Constitution Bench decision in P.S.R. 
Sadhanantham v. Arunachalam, which we appreciate as poetry 
in prose: (SCC p. 144, para 3)

"3. Article 21, in its sublime brevity, guardians human 
liberty by insisting on the prescription of procedure 
established by law, not fiat as sine qua non for 
deprivation of personal freedom. And those procedures 
so established must be fair, not fanciful, nor formal nor 
flimsy, as laid down in Maneka Gandhi case. So, it is 
axiomatic that our constitutional jurisprudence mandates 
the State not to deprive a person of his personal liberty 
without adherence to fair procedure laid down by law."

Therefore, it seems to us that constriction or curtailment of 
personal liberty cannot be justified by a conjectural dialectic. The 
only restriction allowed as a general principle of law common to 
all legal systems is the period of 24 hours post arrest on the expiry 
of which an accused must mandatorily be produced in a court so 
that his remand or bail can be judicially considered.

44.  It is clear that after taking the petitioner in unlawful custody, the 
respondents no. 3 and 5 did not waste a single minute in sending the press note 
with photograph to I.T., Cell, Office of S.P. Gwalior. Although the Add. 
Superintendent of Police, City (Center), Gwalior, during preliminary enquiry has 
recorded the statement of Head Constable 1875 Surendra Kumar Bhatele, who 
has stated that on 14-8-2020, the respondent no.3 had sent a message for preparing 
a press note on his Whatsapp, but conveniently did not mention the time of 
sending such message.

45. All the important documents have been withheld by the Police, and even 
on the directions of the Court, only the file pertaining to the suspension of the 
respondent no. 3 and some copies of different orders were sent, some of which 
have been reproduced in this order. Be that as it may be.

46. From the file of suspension of the respondent no. 3, it appears that the 
respondent no.3 was suspended by order dated 14-8-2020. Thereafter, the 
respondent no.3 moved an application for revocation of his suspension on         
28-8-2020, and on the very same day, his suspension order was revoked. It is not 
out of place to mention here, that on 14-8-2020, a report was submitted by 
Additional Superintendent of Police, City (Center), Gwalior, that the petitioner 
was unlawfully detained in police station Bahodapur. Thereafter on 3-10-2020, a 
show cause notice was issued to respondent no. 3. It is not out of place to mention 
here that the notices of this petition were issued for the first time, by this Court on 
8-9-2020. Thus, it is clear that after taking an application from the respondent no.3 
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for revocation of his suspension, the Superintendent of Police, Gwalior revoked 
his suspension on the very same day and the chapter was closed. However, only 
after receiving the notice from this Court, the first show cause notice was given to 
the respondent no. 3 on 3-10-2020 and accordingly, a fine of Rs. 5000 was 
imposed by order dated 14-10-2020, i.e., just two days prior to filing of first 
compliance report. Thus, it is clear that the police department has not taken the 
misdeeds of the respondents no. 3 to 5 with all seriousness and took the matter as if 
the police has a right to tarnish the privacy/personal liberty/reputation of any 
citizen at their sweet will. Thus, the Advocate General of the State was right in 
making a statement before this Court on 2-11-2020, that the matter has been 
handled in a most causal manner and he may be granted time to reconsider the 
steps taken against the respondents no. 3 to 5. Thus, it is clear that even the 
Advocate General of the State was not satisfied with the manner in which the 
police authorities had handled the case against the respondents no. 3 to 5. Be 
that as it may.

47. The Counsel for the respondent no. 5 submitted that all the police 
personals (sic: personnel) which are visible in the photograph have not been 
proceeded against by the Superintendent of Police, Gwalior and he has 
deliberately adopted the policy of pick and choose, and the respondent no.5 has 
been made a scapegoat. In reply, it is submitted by Shri Amit Sanghi, 
Superintendent of Police, Gwalior, that action was taken on the basis of the 
Preliminary Enquiry Report in which it was concluded that the respondents no. 3 
and 5 are responsible for unlawful custody.

48. Considered the submissions made by the Counsel for the respondent no. 5 
and Shri Amit Sanghi, S.P., Gwalior. In the preliminary enquiry report, the 
enquiry officer has not considered the role played by all other team members who 
are visible in the photograph.   Therefore, the Superintendent of Police, Gwalior is 
directed to conduct an enquiry with regard to the role of all other police personals 
(sic: personnel) who were the members of the team, which had illegally 
apprehended the petitioner and are visible in the Photograph and take action 
accordingly.

49.  The Supreme Court in the case of Arnab Manorajan Goswami Vs. State of 
Maharashtra, by Judgment dated 27-11-2020 passed in Criminal Appeal No. 
742 of 2020 has held as under :

59. These principles are equally applicable to the exercise of 
jurisdiction under Article 226 of the Constitution when the court 
is called upon to secure the liberty of the accused. The High 
Court must exercise its power with caution and circumspection, 
cognizant of the fact that this jurisdiction is not a ready 
substitute for recourse to the remedy of bail under Section 439 
of the CrPC ..........
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60. Human liberty is a precious constitutional value, 
which is undoubtedly subject to regulation by validly enacted 
legislation. As such, the citizen is subject to the edicts of 
criminal law and procedure. Section 482 recognizes the 
inherent power of the High Court to make such orders as are 
necessary to give effect to the provisions of the CrPC —or 
prevent abuse of the process of any Court or otherwise to secure 
the ends of justice!. Decisions of this court require the High 
Courts, in exercising the jurisdiction entrusted to them under 
Section 482, to act with circumspection. In emphasising that the 
High Court must exercise this power with a sense of restraint, 
the decisions of this Court are founded on the basic principle 
that the due enforcement of criminal law should not be 
obstructed by the accused taking recourse to artifices and 
strategies. The public interest in ensuring the due investigation 
of crime is protected by ensuring that the inherent power of the 
High Court is exercised with caution. That indeed is one - and a 
significant -end of the spectrum. The other end of the spectrum 
is equally important: the recognition by Section 482 of the 
power inhering in the High Court to prevent the abuse of process 
or to secure the ends of justice is a valuable safeguard for 
protecting liberty. The Code of Criminal Procedure of 1898 was 
enacted by a legislature which was not subject to constitutional 
rights and limitations; yet it recognized the inherent power in 
Section 561A. Post Independence, the recognition by Parliament 
of the inherent power of the High Court must be construed as an 
aid to preserve the constitutional value of liberty. The writ of 
liberty runs through the fabric of the Constitution. The need to 
ensure the fair investigation of crime is undoubtedly important 
in itself, because it protects at one level the rights of the victim 
and, at a more fundamental level, the societal interest in 
ensuring that crime is investigated and dealt with in accordance 
with law. On the other hand, the misuse of the criminal law is a 
matter of which the High Court and the lower Courts in this 
country must be alive ............Whether the appellant has 
established a case for quashing the FIR is something on which 
the High Court will take a final view when the proceedings are 
listed before it but we are clearly of the view that in failing to 
make even a prima facie evaluation of the FIR, the High Court 
abdicated its constitutional duty and function as a protector of 
liberty. Courts must be alive to the need to safeguard the public 
interest in ensuring that the due enforcement of criminal law is 
not obstructed. The fair investigation of crime is an aid to it. 
Equally it is the duty of courts across the spectrum - the district 
judiciary, the High Courts and the Supreme Court - to ensure 
that the criminal law does not become a weapon for the selective 
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harassment of citizens. Courts should be alive to both ends of 
the spectrum -the need to ensure the proper enforcement of 
criminal law on the one hand and the need, on the other, of 
ensuring that the law does not become a ruse for targeted 
harassment. Liberty across human eras is as tenuous as tenuous 
can be. Liberty survives by the vigilance of her citizens, on the 
cacophony of the media and in the dusty corridors of courts alive 
to the rule of (and not by) law. Yet, much too often, liberty is a 
casualty when one of these components is found wanting.

50.  As already held in previous paragraph that even according to respondents 
no.1 and 2, the petitioner was arrested but still memo of arrest was not prepared. 
The Supreme Court in the case of D.K. Basu Vs. State of W.B. reported in AIR 
1997 SC 610 has held under :

35. We, therefore, consider it appropriate to issue the following 
requirements to be followed in all cases of arrest or detention till 
legal provisions are made in that behalf as preventive measures:

(1) The police personnel carrying out the arrest and handling 
the interrogation of the arrestee should bear accurate, visible 
and clear identification and name tags with their designations. 
The particulars of all such police personnel who handle 
interrogation of the arrestee must be recorded in a register.

(2) That the police officer carrying out the arrest of the arrestee 
shall prepare a memo of arrest at the time of arrest and such memo 
shall be attested by at least one witness, who may either be a 
member of the family of the arrestee or a respectable person of the 
locality from where the arrest is made. It shall also be 
countersigned by the arrestee and shall contain the time and date 
of arrest.

(3) A person who has been arrested or detained and is being held 
in custody in a police station or interrogation centre or other lock-
up, shall be entitled to have one friend or relative or other person 
known to him or having interest in his welfare being informed, as 
soon as practicable, that he has been arrested and is being detained at 
the particular place, unless the attesting witness of the memo of 
arrest is himself such a friend or a relative of the arrestee.

(4) The time, place of arrest and venue of custody of an arrestee 
must be notified by the police where the next friend or relative of 
the arrestee lives outside the district or town through the Legal 
Aid Organisation in the District and the police station of the area 
concerned telegraphically within a period of 8 to 12 hours after 
the arrest. 
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(5) The person arrested must be made aware of this right to have 
someone informed of his arrest or detention as soon as he is put 
under arrest or is detained.

(6) An entry must be made in the diary at the place of detention 
regarding the arrest of the person which shall also disclose the 
name of the next friend of the person who has been informed of 
the arrest and the names and particulars of the police officials in 
whose custody the arrestee is. 

(7) The arrestee should, where he so requests, be also examined 
at the time of his arrest and major and minor injuries, if any 
present on his/her body, must be recorded at that time. The 
"Inspection Memo" must be signed both by the arrestee and the 
police officer effecting the arrest and its copy provided to the 
arrestee.

(8) The arrestee should be subjected to medical examination by
a trained doctor every 48 hours during his detention in custody by 
a doctor on the panel of approved doctors appointed by Director, 
Health Services of the State or Union Territory concerned. 
Director, Health Services should prepare such a panel for all 
tehsils and districts as well.

(9) Copies of all the documents including the memo of arrest, 
referred to above, should be sent to the Illaqa Magistrate for his 
record.

(10) The arrestee may be permitted to meet his lawyer during 
interrogation, though not throughout the interrogation.

(11) A police control room should be provided at all district and 
State headquarters, where information regarding the arrest and the 
place of custody of the arrestee shall be communicated by the 
officer causing the arrest, within 12 hours of effecting the arrest 
and at the police control room it should be displayed on a 
conspicuous notice board.

36. Failure to comply with the requirements hereinabove 
mentioned shall apart from rendering the official concerned 
liable for departmental action, also render him liable to be 
punished for contempt of court and the proceedings for 
contempt of court may be instituted in any High Court of the 
country, having territorial jurisdiction over the matter.

51.  Thus, it is clear that since the petitioner had not handed over the vacant 
possession of the shop to the landlady, as per his undertaking given by him on      
25-7-2020 in police station Bahodapur, Distt. Gwalior, therefore, he was taken in 
unlawful custody on 14-8-2020 by the respondents no. 3 and 5 and was brought to 
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the police station Bahodapur at 13:56 and was released at 21:37 only after the 
intervention of the Superintendent of Police, Gwalior. Further, after taking him in 
custody, he was not formally arrested and no attempt was made by the respondents 
no. 3 and 5 to verify that whether the petitioner is the same person against whom a 
reward of Rs. 5000 has been declared by the S.P., Gwalior or not, specifically 
when the residential address of the petitioner is different. Further, without 
formally arresting him, the respondents no. 3 and 5 projected in the media (Print as 
well as Social) that the petitioner is a "an accused with reward of Rs. 5000" and 
has been arrested. Further even after release of the petitioner from the Police 
Station, no attempts were made to withdraw the press release from Print Media, 
and it was prominently published in the news paper on the next day, that the 
petitioner is a criminal and has been arrested. Thus, it is held that the fundamental 
right of the petitioner as enshrined under Article 21 of the Constitution of India has 
been deliberately and unfortunately with malafide intentions was grossly violated 
by the respondents no. 3 and 5.

52. Thus, the present case is a glaring example of police atrocities and gross 
violation of directions issued by the Supreme Court in the case of D.K. Basu 
(1997) ( Supra). Not a single direction given by the Supreme Court in the case of 
D.K. Basu (1997) (Supra) was followed.

53. Quantum of Compensation

54. This Court by order dated 2-11-2020, has already held that in case of violation 
of fundamental right of a citizen of India, this Court can grant compensation.

55. The respondents no. 1 and 2 in their compliance report dated 9-11-2020, 
have submitted that the quantum of compensation may be decided by this Court.

56. The Petitioner has filed a copy of the application dated 18-8-2020, which 
was given to the Superintendent of Police, Gwalior in which it has been pleaded 
by the petitioner that because of forcible taking out his belongings from the shop, he 
has suffered a monetary loss of Rs. 3 Lacs. Thus, it is directed that the respondent no. 
1 shall pay a compensation of Rs. 5 lacs to the petitioner i.e., Rs. 2 lacs for causing 
damage during forcible taking out of his belongings from his shop on 25-7-2020 and 
Rs. 3 lacs for grossly violating the fundamental right of the petitioner. The compensation 
of Rs. 5 lacs be paid by respondent no.1, within a period of one month from today. 
The compensation amount, so paid to the petitioner shall be recovered by the 
respondent no.1 from the salary/dues/suspension allowance of the respondents no. 
3, 4 and 5. An amount of Rs. 3 lacs shall be recovered from the respondent no.3, an 
amount of Rs. 1 lacs each shall be recovered from the respondent no. 4 and 5. The 
respondent no. 2 is directed to ensure the compliance of payment of compensation 
and shall file the acknowledgment of receipt of compensation within a period of 
35 days from today before the Principal Registrar of this Court. The Petitioner is 
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further granted liberty that if he so desires, then he can file a civil suit for recovery 
of more compensation, and in that case, the compensation of Rs. 2 lacs awarded 
towards loss shall be adjustable.

57.  Whether the act of respondents no. 3 to 5 amounts to criminal act or 
not and whether they are liable to be prosecuted under different provisions of 
Indian Penal Code, as well as Prevention of Corruption Act?

58. It is submitted by the Superintendent of Police, that forcible eviction of a 
person from the tenanted premises is not the duty of the police and as per the 
preliminary enquiry report, it was found that the respondents no. 4 and 5 are prima 
facie guilty of forcibly evicting the petitioner from his shop. Further the 
respondent no.3 has also admitted in his return that vacating property is a civil 
dispute, and police has no jurisdiction. It is also evident from the departmental 
charge sheet, that a charge of forcible eviction of the petitioner from his shop has 
been leveled. Further, from the documents relied upon by the respondents no. 3 
and 4 as well as Whatsapp text message of Reserved Inspector Shri Arvind Dangi, 
it is also clear that the petitioner was forcibly evicted by the landlady with the 
active help of the respondents no. 3 to 5. This act of respondents no. 3 to 5 would 
certainly amount to criminal act. Further, the unlawful detention of the petitioner 
on 14-8-2020 would also be a criminal act. However, it is submitted by Shri Amit 
Sanghi, Superintendent of Police, Gwalior that since, a deeper enquiry was 
required, therefore, no F.I.R. has been registered against the respondents no. 3 to 5.

59. Further, it is submitted by the Additional Advocate General, that the 
discretion of the Station House Officer, not to lodge the FIR cannot be taken away 
and this Court cannot direct for lodging the F.I.R. This submission is directly in 
conflict with the judgment passed by the Supreme Court in the case of Lalita 
Kumari Vs. State of U.P., reported in (2014) 2 SCC 1.

60.  The Supreme Court in the case of Lalita Kumari (Supra) has held that 
where the complaint discloses the commission of cognizable offence, then the 
police officer is under obligation to register the F.I.R. However, if the police 
officer so desires, may also conduct a preliminary enquiry before lodging the 
F.I.R. and preliminary enquiry should be completed within a period of seven days. 
In the case of Lalita Kumari (Supra) it has been held as under :

120. In view of the aforesaid discussion, we hold:

120.1. The registration of FIR is mandatory under Section 
154 of the Code, if the information discloses commission of a 
cognizable offence and no preliminary inquiry is permissible in 
such a situation.

120.2. If the information received does not disclose a 
cognizable offence but indicates the necessity for an inquiry, a 
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preliminary inquiry may be conducted only to ascertain whether 
cognizable offence is disclosed or not.

120.3. If the inquiry discloses the commission of a cognizable 
offence, the FIR must be registered. In cases where preliminary 
inquiry ends in closing the complaint, a copy of the entry of such 
closure must be supplied to the first informant forthwith and not 
later than one week. It must disclose reasons in brief for closing 
the complaint and not proceeding further.

120.4. The police officer cannot avoid his duty of registering 
offence if cognizable offence is disclosed. Action must be taken 
against erring officers who do not register the FIR if information 
received by him discloses a cognizable offence.

120.5. The scope of preliminary inquiry is not to verify the 
veracity or otherwise of the information received but only to 
ascertain whether the information reveals any cognizable 
offence.

120.6. As to what type and in which cases preliminary inquiry 
is to be conducted will depend on the facts and circumstances of 
each case. The category of cases in which preliminary inquiry 
may be made are as under:

(a) Matrimonial disputes/family disputes

(b) Commercial offences

(c) Medical negligence cases

(d) Corruption cases

(e) Cases where there is abnormal delay/laches in 
initiating criminal prosecution, for example, over 3 
months' delay in reporting the matter without satisfactorily 
explaining the reasons for delay.

The aforesaid are only illustrations and not exhaustive of all 
conditions which may warrant preliminary inquiry.

120.7. While ensuring and protecting the rights of the accused 
and the complainant, a preliminary inquiry should be made 
time-bound and in any case it should not exceed 7 days. The fact 
of such delay and the causes of it must be reflected in the 
General Diary entry.

120.8. Since the General Diary/Station Diary/Daily Diary is the 
record of all information received in a police station, we direct 
that all information relating to cognizable offences, whether 
resulting in registration of FIR or leading to an inquiry, must be 
mandatorily and meticulously reflected in the said diary and the 
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decision to conduct a preliminary inquiry must also be reflected, 
as mentioned above.

61.  Thus, the stand taken by Superintendent of Police, Gwalior, that unless 
and until a deeper enquiry into the matter is conducted, the FIR could not have 
been lodged against the respondents no. 3 to 5 is incorrect. When a complaint 
discloses commission of cognizable offence, then in some cases, a preliminary 
enquiry may be conducted. In this Case, preliminary enquiries were conducted 
regarding incident dated 25-7-2020 and 14-8-2020 and in both the preliminary 
enquiries, it was found that the respondents no. 3 to 5 are prima facie guilty. Thus, 
in the light of the judgment passed by Supreme Court in the case of Lalita Kumari 
(Supra), nothing more was required to be done by the S.H.O., Police Station 
Bahodapur, Distt. Gwalior before lodging a F.I.R. against the respondents no. 3 to 
5. Further more, the contention of the Counsel for the State that the discretion of 
the police officer, not to lodge the FIR cannot be taken away by the Court is 
concerned, it is palpably misconceived and contrary to the law of Land. In the case 
of Lalita Kumari (Supra) it has been held that registration of FIR under Section 
154 of Cr.P.C. is mandatory, where the information discloses commission of 
cognizable offence.

62. It is further submitted by the Counsel for the State that so far as the 
incident dated 14-8-2020 is concerned, the act of the respondents no. 3 and 5 
would be covered by Section 76 of Indian Penal Code, therefore, they cannot be 
prosecuted. By relying on illustration (b) of Section 76 of Penal Code, it is 
submitted that since, the respondents no. 3 and 5 had taken the petitioner in 
custody under a belief, that he is the same person, against whom a reward of Rs. 
5000 has been declared and is wanted in a criminal case, therefore, even if they 
have committed a mistake, but still, it cannot be said that they have committed any 
offence.

63. Heard Shri M.P.S. Raghuvanshi, Additional Advocate General for the 
State.

64. Section 76 of Indian Penal Code reads as under :

76. Act done by a person bound, or by mistake of fact 
believing himself bound, by law.—Nothing is an offence 
which is done by a person who is, or who by reason of a mistake 
of fact and not by reason of a mistake of law in good faith 
believes himself to be, bound by law to do it.

Illustrations

(a) A, a soldier, fires on a mob by the order of his superior 
officer, in conformity with the commands of the law. A has 
committed no offence.
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(b) A, an officer of a Court of Justice, being ordered by that court 
to arrest Y, and, after due enquiry, believing Z to be Y, arrests Z. A 
has committed no offence.

65.� For application of Section 76 of Penal Code, the following circumstances 
must exist :

(a) The person must be an officer of a Court of Justice;

(b) There must be an order of the Court

(c) Before arresting a person, he must have conducted an enquiry;

(d)� He must have bonafide belief, that he is arresting the same person, 
against whom an order of the Court has been issued.

66. However, if the present case is considered, then none of the above mentioned 
ingredients are present. Neither the respondents no. 3 and 5 are the officer of a Court 
of Justice, nor there is any order of the Court. Further, admittedly no enquiry was 
done by the respondents no. 3 and 5 before apprehending the petitioner, nor there 
was any bonafide belief on their part to do so.

67. The present case is a glaring example of gross misuse of police uniform. 
As already pointed out, that although the Superintendent of Police, Gwalior acted 
promptly after receiving an information of unlawful detention of the petitioner, 
and did every thing to protect the fundamental rights of the petitioner, but 
thereafter, all efforts have been made to protect the respondents no. 3 to 5, inspite 
of clear findings by the enquiry officers themselves, that the respondents no. 3 to 5 
have acted in an illegal manner. Be that as it may. Under these compelling 
circumstances, this Court cannot ignore its constitutional duty by relegating the 
petitioner to file complaint against the respondents no. 3 to 5, therefore, the 
Superintendent of Police, Special Police Establishment (Lokayukt) Gwalior is 
directed to lodge a F.I.R. against the respondent no. 3 to 5 for their criminal acts 
committed in their official uniform, including offence under Sections 
294,323,341,379,380,424,452,34 of I.P.C. and under Section 7,7-A of Prevention 
of Corruption Act, 1988. Further, the S.P.E. (Lokayukt) shall be free to implicate 
any other person, who appears to have committed offence, either under any 
provision of I.P.C. or under any provision of Prevention of Corruption Act, 1988, 
including under Section 12 of Prevention of Corruption Act. Let this exercise be 
done within a period of fifteen days from today and the copy of the FIR 
should be submitted before the Principal Registrar of this Court, within a 
period of 16 days from today. 

68.  Before concluding the order, this Court thinks it apposite to point out hostile 
attitude of the Police Department in protecting the life and liberty of the citizens of 
India. This Court by order dated 2-11-2020, had quashed a part of circular dated         
2-1-2014 issued by the Director General of Police and had quashed the provisions by 
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which the police was authorized to share the personal information and photographs 
of accused and victims (covered or uncovered) with the media. Further patrolling of 
accused in general public was also held to be violative of Article 21 of the 
Constitution of India, and accordingly, the Director General of Police, Bhopal, was 
directed to issue necessary instructions in this regard. During the course of 
arguments, it was pointed by Shri M.P.S. Raghuvanshi, that circular dated             
7-11-2020 has been issued, and when he was directed to point out that whether 
there is any direction to the police personals (sic: personnel), not to publically 
parade the accused persons in general public, then he prayed that since it is already 
1:30 P.M., therefore, he would reply after tea break. Accordingly after tea break it 
was submitted by Shri M.P.S. Raghuvanshi, Add. Advocate General, that he has 
taken instructions, and in fact clause 7 of circular dated 7-11-2020 specifically 
provides that the accused persons should not be produced before the Media, and 
that would cover parading in General Public also.

69.� Clause 7 of circular dated 7-11-2020 reads as under :

7- fxjQ~rkj O;fDr dks ehfM;k ds le{k fdlh Hkh
gkyr es izLrqr u djsA

70.� Unfortunately, the State Police, is still not ready to realize the importance 
of liberty of the citizen of India. When this Court had restrained the police from 
parading the accused persons in general public, then by no stretch of imagination, 
the non-parading of accused in general public would be covered by clause 7 of 
Circular dated 7-11-2020. Further, Shri M.P.S. Raghuvanshi, Add. Advocate 
General submitted that it has come to the notice of the Police Headquarters, that 
inspite of the fact that parading of accused persons in general public has been held 
to be violative of Article 21 of the Constitution, still in some cities of State of 
Madhya Pradesh like Ujjain etc, such incidents have taken place and accused 
persons were paraded in general public, and submitted that Police Headquarter 
will take action. Since, this submission made by Shri M.P.S. Raghuvanshi, Add. 
Advocate General is not the subject-matter of this Case, therefore, it is left to the 
wisdom of the Police Department. However, Shri M.P.S. Raghuvanshi, 
Additional Advocate General submitted that a specific circular restraining the 
police from parading the accused persons in general public shall be issued and 
accordingly, after the conclusion of hearing, he supplied a copy of order dated 
26-11-2020 issued by the Police Headquarters, directing that no parading shall be 
done in general public. The said order dated 26-11-2020 is taken on record.

71.  With aforesaid observations, this petition is Allowed, with cost of Rs. 
20,000/- payable jointly by respondents no. 3 to 5 to the petitioner within 15 days 
from today. They shall also file a copy of acknowledgment of receipt before the 
Principal Registrar of this Court, within a period of 16 days from today.
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Let a copy of this order be sent to Superintendent of Police, Special 
Police Establishment (Lokayukt), Gwalior immediately for necessary action 
and compliance.

 Petition allowed

I.L.R.  [2021] M.P. 427
WRIT PETITION 

Before Mr. Justice Sujoy Paul
W.P. No. 8963/2020 (Jabalpur) decided on 31 December, 2020

SASAN POWER LTD., SINGRAULI  …Petitioner

Vs.

M.P. MICRO & SMALL ENTERPRISE 
FACILITATION COUNCIL & anr.       …Respondents     

A. Micro, Small and Medium Enterprises Development Act (27 of 
2006), Sections 8, 17 & 18 and Constitution – Article 226/227 – Reference to 
Council – Held – Act of 2006 provides a forum of making reference u/S 18 to 
“any party” in relation to any amount due – Act does not preclude an 
enterprise from redressal forum merely because it has not filed memorandum 
u/S 8 of the Act – Section 17 and sub-Sections of Section 18 must be read 
harmoniously and must be given wide construction taking into account the 
aim and object of Act – Council has taken a plausible view and has not 
committed any patent lack of inherent jurisdiction – No interference 
warranted under Article 226/227 of Constitution – Petition dismissed. 

  (Paras 31 to 33, 38, 42 & 43)

d- lw{e] y?kq vkSj e/;e m|e fodkl vf/kfu;e ¼2006 dk 27½] /kkjk,¡ 8] 
17 o 18 ,oa lafo/kku & vuqPNsn 226@227 & ifj"kn dks funsZ'k & vfHkfu/kkZfjr & 
2006 dk vf/kfu;e] fdlh ns; jkf'k ds laca/k esa **fdlh i{kdkj** ds fy, /kkjk 18 ds 
varxZr funsZ'k djus dk ,d Qksje micaf/kr djrk gS & vf/kfu;e] m|e dks izfrrks"k.k 
Qksje ls ek= blfy, izokfjr ugha djrk fd mlus vf/kfu;e dh /kkjk 8 ds varxZr 
Kkiu izLrqr ugha fd;k gS & /kkjk 17 ,oa /kkjk 18 dh mi&/kkjkvksa dks leUo;iw.kZ <ax ls 
i<+k tkuk pkfg, vkSj vf/kfu;e ds y{; ,oa mn~ns'; dks fopkj esa ysrs gq, O;kid 
vFkkZUo;u fn;k tkuk pkfg, & ifj"kn us rdZlaxr n`f"Vdks.k fy;k gS vkSj varfuZfgr 
vf/kdkfjrk dk dksbZ izR;{k vHkko dkfjr ugha fd;k gS & lafo/kku ds vuqPNsn 
226@227 ds varxZr fdlh gLr{ksi dh vko';drk ugha & ;kfpdk [kkfjtA 

B. Micro, Small and Medium Enterprises Development Act (27 of 
2006),  Section 18 – Object – Held – Section 18 is a remedial provision – Words 
of a remedial statute must be construed “to give the most complete remedy 
which the phraseology permits” so as “to secure that the relief contemplated 
by Statute  shall not be denied to the class intended to be relieved.  (Para 31)

427I.L.R.[2021]M.P. Sasan Power Ltd., Singrauli Vs. M.P. Micro & Small Enterprise Facilitation Council



[k- lw{e] y?kq vkSj e/;e m|e fodkl vf/kfu;e ¼2006 dk 27½] /kkjk 18 & 
mn~ns'; & vfHkfu/kkZfjr & /kkjk 18 ,d mipkjkRed mica/k gS & mipkjkRed dkuwu ds 
'kCnksa dk vFkkZUo;u **lokZf/kd iw.kZ mipkj] ftls inkoyh vuqefr ns] fn;s tkus ds 
fy,** fudkyk tkuk pkfg,] ftlls fd **;g lqfuf'pr fd;k tk lds fd dkuwu }kjk 
vuq/;kr vuqrks"k ls ml Js.kh dks] ftlds fy, vuqrks"k vk'kf;r gS] oafpr ugha fd;k 
tk,**A 

C. Micro, Small and Medium Enterprises Development Act (27 of 
2006), Section 18(3) – Conciliator & Arbitrator – Held – Mr. M was the 
conciliator in instant case – It will be open for Council to proceed with 
Arbitration proceedings by excluding Mr. M as a member of arbitral body or 
refer the matter to any other institute or centre providing alternative dispute 
resolution service.                  (Paras 39 to 42)

x- lw{e] y?kq vkSj e/;e m|e fodkl vf/kfu;e ¼2006 dk 27½] /kkjk 
18¼3½ & lqygdrkZ o e/;LFk & vfHkfu/kkZfjr & orZeku izdj.k esa Jh- ,e- lqygdrkZ Fks 
& ek/;LFke fudk; ds ,d lnL; ds :i eas Jh- ,e- dks vioftZr djrs gq, ek/;LFke 
dk;Zokfg;ka tkjh j[kus ds fy, vFkok oSdfYid fookn fuokj.k lsok iznkrk fdlh vU; 
laLFkk ;k dsanz dks ekeyk fufnZ"V djus ds fy,] ifj"kn Lora= gksxhA

D. Constitution – Article 226/227 – Scope of Interference – Held – 
Scope of interference under Article 226/227 is very limited – If impugned 
orders suffer from any patent lack of inherent jurisdiction or from any 
manifest procedural impropriety or palpable perversity, interference can be 
made – Another view is possible is not a ground for interference – Court is not 
required to sit in appeal and reweigh/reappreciate entire material.  (Para 28)

?k- lafo/kku & vuqPNsn 226@227 & gLr{ksi dh O;kfIr & vfHkfu/kkZfjr & 
vuqPNsn 226@227 ds varxZr gLr{ksi dh O;kfIr vfr lhfer gS & ;fn vk{ksfir vkns'k] 
varfuZfgr vf/kdkfjrk ds fdlh izR;{k vHkko ls ;k fdlh izdV izfØ;kRed vukSfpR; ;k 
Li"V foi;ZLrrk ls xzflr gSa] gLr{ksi fd;k tk ldrk gS & vU; n`f"Vdks.k laHko gS] ;g 
gLr{ksi ds fy, ,d vk/kkj ugha gS & U;k;ky; ds fy, vihy esa cSBdj laiw.kZ lkexzh 
dk iqu% rksy@iqu% ewY;kadu djuk visf{kr ughaA 

E. Interpretation of Statute – Text & Context – Held – Interpretation 
of statute depends on the text and the context – Textual interpretation must 
match the contextual – It must be ascertained as to why the statute was 
enacted – Statute should be read as whole in its context and scheme to 
discover what each section, each clause, each phrase and each word is meant 
for.             (Para 31) 

M- dkuwu dk fuoZpu & ikB~; Hkkx o lanHkZ & vfHkfu/kkZfjr & dkuwu dk 
fuoZpu] ikB~; Hkkx ,oa lanHkZ ij vkfJr gksrk gS & ikB~;ijd fuoZpu dk lanfHkZd ds 
lkFk esy gksuk pkfg, & ;g lqfuf'pr fd;k tkuk pkfg, fd dkuwu dks D;ksa 
vf/kfu;fer fd;k x;k Fkk & ;g [kkstus ds fy, fd izR;sd Hkkx] izR;sd [kaM] izR;sd 
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okD;ka'k ,oa izR;sd 'kCn fdlds fy, vFkkZafor gS] dkuwu dks mlds lanHkZ ,oa jpuk esa 
iw.kZ :i ls i<+k tkuk pkfg,A 

Cases referred :

2018 SCC OnLine Bombay 4542, 2018 SCC OnLine SC 3147, 2018 SCC 
OnLine Bom. 11003, 1998 (8) SCC 1, 2019 SCC OnLine SC 1602, AIR 1962 SC 
1999, 2005 (7) SCC 791, 2019 SCC OnLine Gujarat 2474, 2003 (6) SCC 564, 
2005 SCC OnLine Jhar 66, 2005 (8) SCC 618, 2014 (7) SCC 255, 2019 SCC 
OnLine SC 1154, 2017 (2) MPLJ 77, (2003) 6 SCC 564, (2014) 7 SCC 255, 2017 
(3) MPLJ 600, (2010) 8 SCC 329, (1977) 2 SCC 256, (2013) 3 SCC 489, (1987) 1 
SCC 424.

Naman Nagrath assisted by Alok Hoonka and Jubin Prasad, for the 
petitioner. 

Sanjay Agrawal, for the respondent No. 2. 

O R D E R

SUJOY PAUL, J.:- This petition filed under Article 226 of the Constitution 
assails the order dated 17.05.2019 Annexure P/3A, order dated 09.06.2020 
(Annexure P/14) and other subsequent order passed by Respondent No.1.

FACTUAL BACKGROUND :-

2.  Briefly stated, the petitioner is a Company incorporated under the 
provisions of the Companies Act 1956. The petitioner has set up a 3,960 MW 
Ultra Micro Power Project (UMPP) alongwith an Integrated Captive Coal Mines 
to meet the coal requirement of the said UMPP in District Singrauli, Madhya 
Pradesh. The project is generating and supplying electricity to various distribution 
companies of various States.

3.  Respondent No.1 is a statutory body constituted under the provisions of 
Micro Small and Medium Enterprises Development Act, 2006 (Act of 2006) and 
the respondent No.2 is a Company incorporated under the provisions of 
Companies Act. As per petitioner's case, respondent No.2 is having its registered 
office at Raipur, Chhattisgarh. This Company is primarily involved in the business 
of manufacturing and supplying industrial explosives.

4. The petitioner awarded certain rate contracts since November, 2011 till 
2018 to respondent No.2 for supply of explosives and accessories to carry out 
blasting activities to extract coal from its captive coal mines which is used for 
generation of electricity at its power plant. The petitioner's case is that at the time 
of registration of respondent as Wander, the petitioner was intimated by it that 
respondent No.2 is neither registered as a Micro Small and Medium Enterprises 
(MSME) nor as a Small Scale Industry (SSI).
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5. The respondent No.2 sent a legal notice dated 19.12.2018 Annexure P/1 
demanding an amount of Rs.9,77,07,857/-. Petitioner was called upon to clear the 
said amount alongwith penal interest. The petitioner contends that while sending 
this legal notice, the respondent No.2 did not inform the petitioner that it is 
registered as a small enterprise. Had it been registered under the Act of 2006, it 
would not have agreed for 90 days payment terms and contractual arbitration 
alongwith other terms of contract with the petitioner.

6. The petitioner, in turn, replied the legal notice on 31.12.2018 Annexure 
P/2. The petitioner stated that respondent No.2 had committed fraud in supply of 
material.

7. The respondent No.1 sent a notice dated 17.05.2019 to the petitioner 
intimating him that a Reference Petition under Section 18 of the Act of 2006 has 
been preferred by respondent No.2 for recovery of an outstanding amount of 
Rs.32,65,71,556/- and Rs.8,28,56,525/- as interest; total amounting to 
Rs.40,94,28,081/-. The allegation of respondent No.2 in his claim submitted 
before respondent No.1 in statutory form was that he had supplied goods 
(explosives) to petitioner but petitioner has not made the payments.

8. Upon receiving the said notice dated 17.05.2019 from respondent No.1, 
petitioner entered appearance before respondent No.1 and took preliminary 
objection dated 30.05.2019 Annexure P/4. The petitioner raised objection 
regarding jurisdiction of respondent No.1.

PETITIONER'S CONTENTIONS:-

9. Shri Naman Nagrath, learned senior counsel assisted by Shri Alok
Hoonka, Advocate urged that the respondent No.1 ignoring the fact that
Reference Petition was not maintainable, passed the order dated 05.07.2019
Annexure P/5 wherein it was held that parties have failed to settle their dispute 
amicably, therefore, conciliation proceedings are closed and matter is now referred 
for arbitration. The respondent No.1 itself decided to act as an Arbitrator. The 
petitioner again submitted an objection before respondent No.1 on 10.07.2019 
Annexure P/6 reiterating its stand that Reference Petition was not maintainable for 
want of jurisdiction. The Reference deserves to be dismissed under Rule 7 of MP 
Micro & Small Enterprises Rules, 2017 (Rules of 2017). The claim of respondent 
No.2 on merits was also disputed by contending that it was not covered under 
Chapter V of the Act of 2006.

10.  The petitioner is aggrieved by yet another order dated 05.08.2019 
Annexure P/7 passed by respondent No.1 whereby said respondent itself decided 
to act as an Arbitrator.

11. Learned senior counsel for the petitioner by placing reliance on Section 18 
of the Act of 2006 urged that it is a legislation by reference whereby certain 
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provisions of Arbitration & Conciliation Act, 1996 (Act of 1996) were incorporated 
in Section 18 of the Act of 2006. By virtue of such incorporation, Section 80 of the 
Act of 1996 became part of the Act of 2006. In the teeth of Section 80(1)(a) of the 
Act of 1996, the respondent No.1 Council had no authority, jurisdiction and 
competence to act as an Arbitrator.

12. The respondent No.2 in its application itself stated that its Udyog Adhar 
Number is CG 14B0008056 (Annexure-P/8) which indicates that it is a company 
based and registered at Chhattisgarh. The respondent No.2 submitted another 
Udyog Adhar Memorandum (UAM) only on 30.01.2019 after expiry of all the 
contracts pursuant to which the respondent No.2 supplied explosives to petitioner 
for a period between November, 2011 to March, 2018. During this period, all the 
contracts, bills etc. were generated and issued in the name of Special Blast 
Limited based at Chhattisgarh. No work was ever given in the name of the Unit 
located at Singrauli (M.P.), which is part and parcel of respondent No.2 and 
Singrauli Unit was not a separate legal entity. The respondent No.2 misled the 
Authorities and fraudulently got itself registered as a small unit.

13.  Reference is also made to the balance sheet of respondent No.2 for the 
year 2017-18 in the head of investment on 'plant and machinery' as on 31.03.2018 
which is to the tune of Rs.16,16,94,429/-, which is above the specified amount i.e. 
Rs.5 crores for manufacturing sector for classifying as a 'small enterprise' as 
provided under Section 7 of the Act of 2006. The Gazette Notification dated 
29.09.2006 (Annexure-P/9) is relied upon for this purpose.

th
14. In the 30  Annual Report 2017-18 (Annexure-P/11), the respondent No.2 
mentioned with heading 'breakup of fixed assets of Note -9' which makes it clear 
that investment in 'plant and machinery' was to the tune mentioned hereinabove.

15. The respondent No.1 took up reference petition for hearing on 30.10.2019 
and after hearing the parties, closed the matter to decide the question of 
maintainability of reference. The Bench of Council on 3.10.2019 was consisting of 
Chairman - Mr. Ashok Shah and Members - Mr. D.C. Shahu, Ms. Ananya Viswas. 
The petitioner contends that after a period of more than seven months from the date 
reference petition was reserved for order on the issue of maintainability, the 
respondent No.1 on 30.05.2020 informed the petitioner that the matter is now listed 
on 09.06.2020 and proceedings will be conducted through video conferencing. 
Petitioner was expecting that the issue of preliminary objection raised by the 
petitioner will be decided. In between, there was change in Officers/Members of 
the Council and, therefore, the matter will be re-heard by the Council. On 
09.06.2020, the preliminary objection raised by the petitioner was rejected. Soon 
before that on 06.06.2020, the respondent No.1 suo motu sought a report from 
General Manager, District Industrial Centre (DIC) Singrauli. The DIC by 
communication dated 07.06.2020 informed that Unit of respondent-company 
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was found to be functional. The respondent No.1 further held that the respondent 
No.2 has sent its Udyog Adhar Number as MP 11 B0013174 which was found to 
be registered in Signrauli (M.P.). The Council opined that as per the balance sheet 
of respondent No.2 for the year 2018, the investment on 'plant and machinery' was 
Rs.1,83,99,841/- and, therefore, the Unit falls within the definition of 'MSME'. 

16.  On the basis of aforesaid factual backdrop, the petitioner assailed the 
impugned orders by contending : -

(i)  The Council has miserably failed to examine the application 
/reference of respondent No.2 at the preliminary stage. As per sub-
rule (5), (6) & (9) of Rule 7 of the Rules of 2017, the Council ought 
to have examined whether (a) the reference is pregnant with UAM 
number, (b) the applicant is located in the same State and (c) 
Council has jurisdiction to entertain the reference. In absence of 
UAM of MP, the reference was not maintainable.

(ii) The respondent No.2 is not a 'supplier' and was not entitled
to file a reference under Section 18 of the Act of 2006. The
definition of 'supplier' under the previous Act of 1993 has
undergone sea change if examined on the anvil of Section 2(n) of 
MSME Act, 2006. 'Supplier' is a unit which has filed a
memorandum with the authority referred to in sub-section (1) of
Section 8. Thus, it is a mandatory pre-requisite for an enterprise
classified as micro/small unit to have an UAM issued by the
authorities under the territorial jurisdiction of concern MSME
Council. The UAM must be with the supplier before entering 
the contract. UAM of Madhya Pradesh was obtained in January, 
2019 and for this reason alone, reference should have been 
rejected.

(iii) There is a clear difference between 'enterprise' and 'supplier' 
under the Act of 2006. Section 7 provides classification of 
'enterprise' on the basis of amount of investment in 'plant and
machinery' whereas Section 8 is in two parts, namely, (a) those 
intending to establish and (b) already established before 
commencement of the Act of 2006. The respondent No.2 based 
its application/contract on the basis of a SSI Registration of 
2004. Under proviso (a) and (b) of Section 8(1), the respondent 
No.2 had discretion to file memorandum within 180 days of 
commencement of the Act if it wanted to avail the benefits of a 
supplier. Only upon filing a memorandum, a micro or small 
enterprise acquires the status of a 'supplier'. All the suppliers 
under the MSME Act are either micro or small enterprise but all 
such enterprises need not be 'suppliers' having chosen not to file 
a memorandum at their discretion. Micro, small and medium 
enterprises acquire such status as per their investment in plant and 
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machinery are entitled to benefit and measures of promotions 
under Chapter IV wherein the benefits like credit facilities, 
procurement reference policy, grants by government etc. were 
made available to such 'enterprises'. In order to avail the benefit 
of adjudication through Council, it is only a 'supplier' which can 
invoke Chapter IV dealing with recovery of amount due to a 
supplier and reference at the behest of a supplier. Chapter V 
deals with recovery and reference through Council and 
reference is confined to a 'supplier'. This remedy is not provided 
to an 'enterprise'. The respondent No.2 may be an 'enterprise' 
having SSI Registration of 2004 but definitely not a 'supplier' to 
invoke jurisdiction of Council under Chapter V aforesaid.

(iv) Udyog Adhar Number must be available with the supplier 
on the date of contract is another limb of argument. To bolster 
this contention, 2018 SCC On Line Bombay 4542, (Scigen 
Biopharma Pvt. Ltd. vs. Jagtap Horticulatuer Pvt. Ltd.) is relied 
upon. 

(v) Second UAM from MP does not make the reference as
maintainable. The UAM obtained from MP cannot have any
retrospective effect. The supplier can file reference only when 
on the date of entering into contract, as well as on the date of 
filing of reference, he was having an UAM of concerned State. 

(vi)  The contention of respondent No.2 that the Company
existing prior to commencement of the Act of 2006 is not 
included in the definition of 'supplier' under Section 2(n)(iii) is 
devoid of substance. Similarly, the argument of respondent 
No.2 that SSI Unit existing prior to 2006 were not required to 
file memorandum under Clause 12 of notification (Annexure-
P/16) is baseless. Section 2(n)(iii) specifically deals with a 
Company 'selling goods' produced by micro or small 
enterprises so as to be included in the definition of 'supplier'. 
Respondent No.2 itself is not a manufacturer/ producer and is 
not a company 'selling goods' produced by some other micro or 
small enterprises. Section 2(n) (iii) does not help the respondent 
No.2. 

(vii) The Council is barred from acting as an Arbitrator under 
Section 80 of Arbitration & Conciliation Act. By virtue of 
Section 18(2) of the Act of 2006, the provisions of Sections 65 
to 81 of the Act of 1996 became part of the Act of 2006.

As per Section 80 of the Act of 1996, the Council cannot act 
as an Arbitrator in respect of a dispute, which is subject matter 
of conciliation proceeding. MSME Council having undertaken 
the proceeding of conciliation and after having recorded its 
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failure in the order sheet, cannot act as an Arbitrator and proceed 
ahead in the matter. 

Under Section 18(3), the dispute has to be referred to any 
other institution or centre providing Alternative Dispute 
Resolution Service. Reliance is placed on Bombay High Court 
judgment in the cases of Gujarat State Petronet Ltd. Vs. Micro 
and Small Enterprises Facilitation Council, 2018 SCC 
OnLine SC 3147 and Mazgaon Dock Ltd Vs. MSME Council, 
2018 SCC OnLine Bom. 11003 and on the judgment of 
Karnataka High Court passed in WP No.9485/2017 (M/s Pal 
Mohan Electronics Pvt. Ltd. vs. The Secretary Department of 
Small Scale Industries).

(viii) The balance sheet of respondent No.2 (Annexure-R/2) 
shows that Rs.16.16 crores were invested in the head of 'plant 
and machinery'. Hence, respondent No.2 is not a small 
enterprise under the Act of 2006. 

(ix) This petition is very much maintainable because there is an
inherent lack of jurisdiction of the Council. The petitioner 
cannot be compelled to go through the cumbersome alternative 
redressal mechanism. Reliance is placed on 1998 (8) SCC 1 
(Whirlpool Corporation Vs. Registrar of Trade marks), 2019 
SCC OnLine SC 1602 (Deep Industries Vs. ONGC), AIR 1962 
SC 1999 (Hiralal Patni Vs. Kali Nath), 2005 (7) SCC 791 
(Harshad Chimanlal Vs. DLF), 2019 SCC OnLine Gujarat 
2474 (Easun Reyrolle Limited Vs. Nik San Engineer Co. Ltd.).

STAND OF RESPONDENT NO.2:-

17.  Shri Sanjay Agrawal, learned counsel for the respondent No.2 on the other 
hand urged that the respondent No.2 is registered as SSI Unit in District Singrauli 
(Annexure-R/1) in the year 2004. Factory of respondent No.2 is situated at 
Singrauli (M.P.), but UAM of Chhattisgarh was issued based on office address of 
Raipur (Chhattisgarh). Subsequently, the office address of respondent No.2 was 
shifted to factory site and accordingly earlier UAM was cancelled and fresh UAM 
of MP No.11B0013174 was issued. The DIC Singrauli in its report dated 07.06.2020 
opined that Unit is functional and existing at Singrauli within the territorial 
jurisdiction of respondent No.1. It is strenuously contended that having SSI 
Registration or UAM is not a mandatory condition for filing a reference.

18. The petitioner did not raise objection regarding the maintainability of 
reference under Section 18 before the Council. The petitioner agreed for resolution 
of dispute amicably. When efforts to amicably settle the dispute failed, Facilitation 
Council in its order dated 05.07.2019 recorded such failure and posted the matter 
for arbitral proceeding. There is no error in such procedure adopted by the Council. 
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Moreso, when conciliation proceeding did not take place with the intervention of 
Facilitation Council. The parties had tried to resolve their dispute amicably but since 
efforts went in vain, the parties gave information of such failure to the Council.

19. Shri Agrawal further pointed out that petitioner filed another application
on 10.07.2019 (Annexure-P/6) for dismissal of reference but no objection
regarding jurisdiction of the Council was taken. Yet another objection dated
28.10.2019 was rejected after hearing both the parties through video conferencing. 
There is no procedural impropriety in the procedure adopted by the Council. 
Emphasis is laid on the order sheet dated 28.10.2019 in respect of contention that 
although a Member of the Council was changed before this date of hearing, the 
fact remains that parties were given rehearing through video conference before 
the new body. Thus, argument of Shri Nagrath that at the time of hearing Bench 
was consisting of different Members whereas it was decided by different set of 
Members is factually incorrect.

20. At this interlocutory stage, when main reference is pending, the petition
is not maintainable is the next contention of learned counsel for the respondent
No.2. If final award goes against the petitioner, they may assail it under
Section 34 of the Act of 1996. In view of 2003 (6) SCC 564 (Food Corporation of 
India Vs. Indian Council of Arbitration and others), Arbitral Tribunal needs to 
decide the question relating to scope, meaning purport and effect of arbitration 
clause between the parties. The whole attempt is to minimize the interference by 
Superior Courts.  Same view is taken in 2005 SCC OnLine Jhar 66 (State of 
Jharkhand Vs. M/s Himachal Construction Co. Pvt. Ltd.) by the High Court. In 
2005 (8) SCC 618 (SBP & Company Vs. Patel Engineering Ltd.), the Apex Court 
disapproved the practice adopted by some High Courts permitting to challenge 
the interlocutory orders passed by the Tribunal in a proceeding filed under Article 
227 of the Constitution. The only course open to the petitioner is to assail the 
outcome of the reference in appropriate proceedings, namely Section 34/37 of the 
Act of 1996. The ratio decidendi of said cases is followed in 2014 (7) SCC 255 
(Lalit Kumar Vs. Sanghavi) and 2019 SCC OnLine SC 1154 (Sterling Industries 
Vs. Jai Prakash Association), 2017 (2) MPLJ 77 (Ellora Papaer Mills Ltd. Vs. 
State of M.P. and others).

21. Further more, Shri Agrawal contended that a conjoint reading of Section
2(e), 2(m) and Section 7(a)(ii) of the Act of 2006 shows that respondent No.2
falls within the ambit of 'Small Enterprise'. 'Enterprise' and 'Supplier' has no 
serious distinction as per Act of 2006 which could have deprived the respondent 
No.2 to file the instant reference. By taking this Court to the language employed in 
Section 8 of the Act of 2006, it is urged that the law makers cautiously used the 
expression 'intend to establish'. The filing of memorandum by the small enterprise 
is discretionary. The only requirement must be 'located' within the jurisdiction of 
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Council. Reference is also made to Section 18(3) and (4) of the Act of 2006. The 
respondent No.2 is a scheduled industry as per First Schedule (Item 19) to the 
Industries (Development and Regulation) Act, 1951.

22. In support of the aforesaid contention, Shri Agrawal placed reliance on
the judgments of Food Corporation of India vs. Indian Council of Arbitration and 
others, (2003) 6 SCC 564, State of Jharkhand vs. M/s Himachal Construction Co. Pvt. 
Ltd., 2005 SCC OnLine Jhar 66, Lalitkumar vs. Sanghavi vs. Dharamdas V. Sanghavi 
and others, (2014) 7 SCC 255, Sterling Industries vs. Jayprakash Associates Ltd. and 
others, 2019 SCC OnLine SC 1154, Ellora Paper Mills Ltd. vs. State of M.P. and 
others, 2017 (2) MPLJ 77, Shivhare Road Lines, Gwalior vs. Container Corporation 
of India Ltd., Noida and another, 2017 (3) MPLJ 600, M/s Ramky Infrastructure 
Private Limited vs. Micro and Small Enterprises Facilitation Council and another 
(WP(c) No.5004/ 2017 & CM No.21615/2017 of Delhi High Court), M/s Equipment 
Conductor & Cable Ltd., New Delhi vs. Transmission Corporation of Andhra 
Pradesh Ltd. (Award dated 21.06.2010 passed by HMSEFC), The Indur District 
Cooperative vs. M/s Microplex (India) (WP No.35872/2012 of Andhra Pradesh 
High Court), Punjab State Power Corporation Ltd. vs. Emta Coal Ltd. and another 
(SLP(C)No.8482/2020) and Deep Industries Limited vs. Oil and Natural Gas 
Corporation Limited and another, 2019 SCC OnLine SC 1602.

23. Lastly, Shri Agrawal placed reliance on the relevant balance-sheet (page 61) 
which shows that in the head of plant & machinery, amount of Rs.1,83,99,841/- is 
shown which is well within the prescribed limit for treating the respondent No.2 as a 
small enterprise. The total balance as on 31.03.2018 as per this balance-sheet is 
Rs.2,06,80,168/-. This amount is duly certified by a Chartered Accountant by its 
certificate dated 12.11.2019.

24. The Reserve Bank of India (RBI) Memorandum dated 13.07.2017 is relied 
upon to contend that a certificate issued by a Chartered Accountant regarding 
purchase price of plant & machinery is sufficient to satisfy the purpose of 
classification under the Act of 2006. Shri Agrawal further contend that the RBI 
circular dated 06.12.2010 Annexure 2 makes it clear that the Act of 2006, in the 
opinion of RBI, does not provide for clubbing of two or more enterprises. Hence, 
previous notification on this subject dated 01.01.1993 was rescinded. Point was 
clarified by another memorandum by the Office of Development Commissioner, 
MSME on 29.09.2015 Annexure A/3. It was decided that the investment in plant 
& machinery of all enterprises under same ownership shall be clubbed together 
while assessing the status of MSME as per the Act of 2006. This circular stood 
withdrawn pursuant to another circular dated 03.03.2016 issued by Office of 
Development Commissioner, MSME. In view of these circulars, it is clear that the 
petitioner falls within the ambit of small enterprise. 
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25.    Both the parties filed their written submissions.

26.    Parties confined their arguments to the extent indicated hereinabove.

FINDINGS:-

27.  I have bestowed my anxious consideration on the rival contentions and 
perused the record. In view of rival contentions advanced at the bar, broadly 
following issues emerged for determination:

(A)  Whether respondent No.2 committed any jurisdictional error or illegality 
which warrants interference by this Court under Article 226/227 of the 
Constitution ?

(B)  Whether Council committed any error in acting as an Arbitrator after 
failure of conciliation proceedings ?

Issue (A):-

28.  Before dealing with this issue in sufficient detail, it is apposite to mention 
that scope of interference under Article 226/227 of the Constitution is limited. If 
orders impugned suffer from any patent lack of inherent jurisdiction or suffer 
from any manifest procedural impropriety or palpable perverseity, interference 
can be made. Another view is possible, is not a ground for interference. This Court 
is not required to sit in appeal and reweigh/reappreciate the entire material at this 
stage. In other words, this Court is not obliged to act as a bull in a china shop to 
disturb the finding unless the aforesaid litmus test is satisfied (See: Shalini Shyam 
Shetty & another vs. Rajendra Shankar Patil, (2010) 8 SCC 329).

29.  The jurisdiction of Council is called in question by contending that 
respondent No.2 did not have UAD Memo of MP at the time of entering into 
contract. This aspect ought to have been examined at the threshhold as mandated in 
Rule 7 of Rules of 2017. Merely because respondent No.2 is 'located' in M.P. will 
not bestow jurisdiction to the Council in M.P.

30.    Section 2(e) of the Act of 2006 reads as under:

"(e) 'enterprise' means an industrial undertaking or a business 
concern or any other establishment, by whatever name called, 
engaged in the manufacture or production of goods, in any 
manner, pertaining to any industry specified in the First Schedule 
to the Industries (Development and Regulation) Act, 1951 (55 of 
1951) or engaged in providing or rendering of any service or 
services."

Section 7(1)(a) & (ii) of the Act of 2006 reads as under:

"(a) in the case of the enterprises engaged in the manufacture or 
production of goods pertaining to any industry specified in the 
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First Schedule to the Industries (Development and Regulation) 
Act, 1951 (65 of 1951),as--

(ii) a small enterprise, where the investment in plant and 
machinery is more than twenty-five lakh rupees but does not 
exceed five crore rupees."

31.  Indisputably, the registration of respondent No.2 is of 2004 which is prior 
to the commencement of the Act of 2006. In view of this statutory provision, the 
question raised is whether the Council has committed any patent lack of inherent 
jurisdiction in entertaining the reference. The jurisdiction of Council can be 
traced from Section 18 which reads thus :-

"18. Reference to Micro and Small Enterprises Facilitation 
Council.-

(1) Notwithstanding anything contained in any other law for 
the time being in force, any party to a dispute may, with regard to 
any amount due under section 17, make a reference to the Micro 
and Small Enterprises Facilitation Council.

(2) On receipt of a reference under sub-section (1), the Council 
shall either itself conduct conciliation in the matter or seek the 
assistance of any institution or centre providing alternate dispute 
resolution services by making a reference to such an institution or 
centre, for conducting conciliation and the provisions of sections 65 
to 81 of the Arbitration and Conciliation Act, 1996 (26 of 1996) shall 
apply to such a dispute as if the conciliation was initiated under Part 
III of that Act.

(3) Where the conciliation initiated under sub-section (2) is not 
successful and stands terminated without any settlement between 
the parties, the Council shall either itself take up the dispute for 
arbitration or refer to it any institution or centre providing alternate 
dispute resolution services for such arbitration and the provisions of 
the Arbitration and Conciliation Act, 1996 (26 of 1996) shall then 
apply to the dispute as if the arbitration was in pursuance of an 
arbitration agreement referred to in sub-section(1) of section 7 of 
that Act.

(4) Notwithstanding anything contained in any other law 
for the time being in force, the Micro and Small Enterprises 
Facilitation Council or the centre providing alternate dispute 
resolution services shall have jurisdiction to act as an 
Arbitrator or Conciliator under this section in a dispute 
between the supplier located within its jurisdiction and a 
buyer located anywhere in India.
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(5) Every reference made under this section shall be decided 
within a period of ninety days from the date of making such a 
reference."

[Emphasis Supplied]

The Act of 2006 has a scheme designed to provide for facilitating the 
promotion, development and enhancement of competitiveness of micro, small 
and medium enterprises and for matters connected therewith or incidental thereto. 
The said Act, in the considered opinion of this Court is a beneficent legislation 
introduced in order to promote the said enterprises. A statute of this nature must be 
given liberal and wide construction.

Sub-section (1) of Section 18 is pregnant with an expression "any party to 
a dispute may, with regard to any amount due". The use of words 'any party' makes 
it very wide which shows that any effected party "in relation to any amount due" 
may make a reference to the Council. The restricted view canvassed by learned 
senior counsel Mr. Nagrath which confines this right to only for a supplier to file a 
reference is based upon literal reading of sub-section (4) of Section 18. In sub-
section (4), the expression used is 'in a dispute between the supplier located within 
its jurisdiction and buyer'. This literal and narrow interpretation deserves 
acceptance if said expression is read in isolation and totally divorced from Section 
18 (1) and the object and scheme of the Act of 2006. The said Act does not intend 
to deprive a small enterprise from the benefit of filing reference. 

The Act of 2006 was brought into force in order to promote and develop 
the micro, small and medium enterprises. Sub-section (1) of Section 18 permits 
'any party' to a dispute to file a reference with regard to any amount due under 
Section 17 of the Act of 2006. The conjoint and careful reading of Section 17 & 18 
of the Act of 2006 shows that 'any party' means a party in whose favour amount 
based on goods supplied or services rendered is due. Thus, 'any party' is relatable 
to the said dues and cannot be restricted to a party who has filed memorandum 
under Section 8 of the Act of 2006. Section 17 and sub-sections of Section 18 must 
be read harmoniously and must be given wide construction taking into account the 
aim and object of the Act. It cannot be forgotten that adopting the principle of 
literal construction of the statute alone, in all circumstances without examining 
the context and scheme of the statute, may not subserve the purpose of the statute. 
In the words of V.R. Krishna Iyer, J., such approach would be "to see the skin and 
miss the soul". Whereas, "the judicial key to construction is the composite 
perception of Deha and Dehi of the provision." (See: Board of Mining 
Examination vs. Ramjee (1977) 2 SCC 256). This principle was followed by 
Supreme Court in (2013) 3 SCC 489 (Ajay Maken vs. Adesh Kumar Gupta vs. 
Another).Thus, text and context both are equally important.
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In other words, the interpretation of a statute depends on the text and the 
context. The textual interpretation must match the contextual. First it must be 
ascertained as to why the statute was enacted. Keeping in mind this aspect the 
statute should be read as whole, in its context and scheme, to discover what each 
section, each clause, each phrase and each word is meant and designed to say as to 
fit into the scheme of the entire act (See: (1987) 1 SCC 424, [RBI vs. Peerless 
General Finance & Investment Company Ltd.]). Section 18 of the Act of 2006 is a 
remedial provision. The general principle in construing a remedial statute the 
Courts ought to give to it "the widest operation which its language will permit. 
They have only to see that the particular case is within the mischief to be remedied 
and falls within the language of the enactment." The words of such a statute must 
be so construed as "to give the most complete remedy which the phraseology will 
permit," so as "to secure that the relief contemplated by the statute shall not be 
denied to the class intended to be relieved." (See: Principles of Statutory 

thInterpretation, 12  Edition 2010 Page-870, by Justice G.P. Singh).

32.  Applying the said acid test in the present matter, in my view the Act of 
2006 provides a forum of making reference under Section 18 to 'any party' in 
relation to any amount due. Scheme of the Act does not preclude an enterprise 
from a redressel (sic: redressal) forum merely because said enterprise has not filed 
memorandum under Section 8 of the said Act. I find support in my view from the 
judgment of Andhra Pradesh High Court in the following case- The Indur District 
Cooperative vs. M/s Microplex (India) (Supra), wherein it was opined as under:

"It would be anomalous to interpret the definition to mean that for 
a micro or small enterprise to be a supplier, it must mandatorily 
file a memorandum under Section 8(1), but any company, co-
operative society, trust or body, which either sells goods or renders 
services of a micro or small enterprise, would automatically qualify 
as a supplier, irrespective of whether or not such micro or small 
enterprise has itself filed a memorandum under Section 8(1) 
Given the totality of the definition and the scheme and import of 
the enactment, this Court is inclined to accept the submission of 
Sri Ashok Anand Kumar, learned counsel, that the phrase which 
has filed a memorandum with the authority in Section 2(n) is only 
qualifying and does not curtail the scope of the definition.

Therefore, filing of a memorandum under Section 8(1) of the Act 
of 2006 is not a condition precedent for a micro or small 
enterprise, which otherwise satisfies such description under the 
Act of 2006, to be included within the ambit of a supplier as 
defined under Section 2(n). The first respondent company in 
each of these cases would therefore qualify as a supplier under 
the said definition and their claims before the Council did not 
stand invalidated on this ground'"

[Emphasis Supplied]
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It was further held that:

"As long as these companies were suppliers within the meaning 
of Section 2(n) of the Act of 2006 and were located within the 
jurisdiction of the Council, as required by Section 18(4). the 
Council had jurisdiction to deal with their claims. In this regard 
it is relevant to note that what is required is only that they are 
located within the jurisdiction of the Council and not that they 
should be registered or have their registered office within such 
jurisdiction."

[Emphasis Supplied]

33.  In view of this judgment, in the considered opinion of this Court, the Council 
has taken a plausible view. In other words, if the view taken by the Council matches 
with the view taken by the Andhra Pradesh High Court, by no stretch of imagination, 
the said view can be treated as a view not plausible at all. Such a plausibe view 
cannot be subject matter of challenge under Article 226/227 of the Constitution. 

34.  The 'plant & machinery' head contains an amount of Rs.2,06,80,168/-which 
is within prescribed limit (which does not exceed Rs.5.00 crore) as per Section 
7(1)(a)(ii) of the Act of 2006. The balacne sheet is duly certified by a Chartared 
Accountant.

35.  True it is that the matter was heard by the Council on the question of 
jurisdiction and it was reserved for orders. However, the matter was reheard on 
09.06.2020 through Video Conferencing whereby both the objections of 
petitioner Annexure P/6 and Annexure P/10 were decided by the Council. 
Although the constitution of Council has undergone a change after the matter was 
reserved for order and before the impugned orders were passed. However, after 
such change had taken place in the constitution of Council, the parties were duly 
heard on 09.06.2020. Thus, the argument of petitioner that reference was heard by 
one set of Members and decided by another is factually incorrect and does not 
require any interference.

36.  The Courts in catena of judgments opined that in arbitration matters and 
matters of this nature, the interference of Courts should be minimal at 
interlocutory stage. In Food Corporation of India Vs. Indian Council of 
Arbitration and others (Supra), the Apex Court opined as under:

"Adverting to Section 16 of the 1996 Act the Constitution Bench 
also held that questions relating to the improper constitution of 
Arbitral Tribunal or its want of jurisdiction or objections with 
respect to the existence or validity of the arbitration agreement 
are matters which should be canvassed before the Arbitral 
Tribunal itself which has been specifically empowered to rule 
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on such issues and on its own jurisdiction, as well. 
Unfortunately, the High Court in this case seems to have 
proceeded to adopt an adjudicatory role and returned a verdict 
recording reasons as to the very existence or otherwise of the 
agreement as well as the tenability and legality or otherwise of 
making a reference to an arbitrator. "

[Emphasis Supplied]

This judgment was followed by Jharkhand High Court in the case of State 
of Jharkhand Vs. M/s Himachal Construction Co. Pvt. Ltd. (Supra). In the case of 
Lalitkumar vs. Sanghavi vs. Dharamdas V. Sanghavi and others (Supra), the Apex 
Court placed reliance on its judgment of seven Judges' Bench in the case of SBP & 
Company vs. Patel Engineering Ltd. (Supra) wherein Apex Court disapproved the 
stand adopted by various High Courts against the interlocutory orders passed by 
Arbitral Tribunal. This ratio of SBP & Company Ltd. (Supra) is followed in the 
case of Sterling Industries Vs. Jai Prakash Association (Supra). The same view is 
followed by this Court in the cases of Ellora Papaer Mills Ltd. Vs. State of M.P. 
and others (Supra) and Shivhare Road Lines, Gwalior vs. Container Corporation 
of India Ltd., Noida and another (Supra).

37. In a recent order passed in Punjab State Power Corporation Ltd. vs. Emta 
Coal Ltd. and another (Supra), the Supreme Court opined that in absence of any 
patent lack of inherent jurisdiction as explained in the case of Deep Industries Vs. 
ONGC (Supra), interference under Article 226/227 of the Constitution is not 
proper.

38. As analysed above, I am unable to hold that the Council committed any
patent lack of inherent jurisdiction which warrants interference at this stage in
exercise of power under Article 226/227 of the Constitution.

Issue (B):

39. On one factual aspect, the petitioner and the respondent No.2 had taken
a diametrically opposite stand before this Court. The aspect was whether the
conciliation was conducted by the Council itself or it was conducted by any
other independent person. In order to separate the wheat from the chaff, this
Court issued direction to the Council to furnish information in this regard. In
turn, by communication dated 09.11.2020, the Council informed that the
conciliation proceedings were conducted by Council itself. The Government
Member, Shri C.K. Minj was appointed as Conciliator. 

40. The argument of petitioner was that as per Section 18(3) of the Act of
2006 since conciliation was conducted by the Council, it was no more open to the 
Council to undertake the exercise of arbitration. The petitioner placed reliance on 
various judgments on this aspect. True it is that Bombay High Court in the case of 
Gujarat State Petronet Ltd. (supra) has taken this view, which was followed in the 
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case of Mazgaon Dock Ltd. (supra). The same view is taken by Karnataka High 
Court in the case of M/s. Pal Mohan Electronics Pvt. Ltd. (supra).

41. Another set of judgments on which reliance is placed includes the
judgment of Patna High Court in the case of Reliance Communications Limited 
(supra). The High Court distinguished the aspect of jurisdiction between: (i) 
territorial or local jurisdiction; (ii) pecuniary jurisdiction & (iii) jurisdiction over 
the subject matter. It is opined that if an authority inherently lacks jurisdiction, the 
resultant order can be challenged at any stage before a higher forum. Interestingly, 
the Division Bench of Madras High Court in the case of Ved Prakash (supra) 
considered certain judgments of Bombay High Court and opined that 
constitutionality of Section 18 of the Act of 2006 has already been upheld. The 
proceedings under Section 18 of the Act of 2006 by way of arbitration shall not be 
conducted by the very same person, who had acted as Conciliator. The Gujarat 
High Court in the case of M/s. Easun Reyrolle Lmited (supra) opined that as long 
as a party is a supplier "within the meaning of the Act of 2006 and is located within 
the jurisdiction of Council", the Council has jurisdiction to deal with the claim. 
The Division Bench of Patna High Court in the case of Best Towers Pvt. Ltd. 
(supra) has taken a different view. The relevant portion reads as under:

"20. ..................  The question raised before us by the learned 
counsel for the respondent petitioner is that if the Facilitation 
Council acts as a Conciliator then the Council cannot act as an 
Arbitrator as in the present case when after having attempted 
conciliation proceedings and its termination in failure, the 
Council itself has proceeded to arbitrate which it could not have 
done in terms of Section 80 of the 1996 Act read with Section 
18(2) of the 2006 Act. This argument on behalf of the respondent 
petitioner has been accepted by the learned Single Judge that has 
been questioned by the appellant contending that Section 24 of the 
2006 Act clearly provides that Sections 15 to 23 thereof shall have 
effect notwithstanding anything inconsistent therewith contained 
in any other law for the time being in force. What we find is that 
sub-section (2) of Section 18 only refers to conciliation and the 
procedure to be followed in terms of Part-III of the 1996 Act to the 
extent of Section 65 to Section 81 thereof. Immediately thereafter, 
subsection (3) of Section 18 introduces an absolutely novel 
procedure allowing the commencement of arbitration proceedings 
with a mandate on the Council that in the event conciliation ends 
in failure, the Council shall "either itself" take up the dispute for 
arbitration or refer it to any Institution or Centre providing 
alternate dispute resolution services for such arbitration and 
the provisions of the 1996 Act "shall then" apply to the 
disputes as if the arbitration was in pursuance of an agreement. 
The overriding effect given to this provision in terms of Section 24 of 
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the 2006 Act, in our opinion, clearly overrides any bar as suggested 
by the learned counsel for the respondent petitioner under Section 
80 of the 1996 Act. It is trite law that the meanings assigned and the 
purpose for which an enactment has been made should be construed 
to give full effect to the legislative intent and we have no doubt in 
our mind that the provisions of Section 18(3) mandates the 
institution of arbitration proceedings under the 2006 Act itself and it 
is "then" that the provisions of the Arbitration and Conciliation Act, 
1996 shall apply. The institution of arbitration proceedings would 
be governed by sub-section (3) of Section 18 of the 2006 Act which 
having an overriding effect cannot debar the Facilitation Council 
from acting as an Arbitrator after the conciliation efforts have 
failed under sub-section (2) of Section 18 of the Act. A combined 
reading of sub-section (2) and sub-section (3) of Section 18 of the 
2006 Act read with the overriding effect under Section 24 thereof 
leaves no room for doubt that any inconsistency that can possibly be 
read keeping in view Section 80 of the 1996 Act stands overridden 
and the Facilitation Council can act as an Arbitrator by virtue of the 
force of the overriding strength of sub-section (3) of Section 18 of the 
2006 Act over Section 80 of the 1996 Act. The conclusion of the 
learned Single Judge that there is a prohibition on the Council to act 
in a dual capacity is, therefore, contrary to the clear intention of the 
legislature and, therefore, the verdict that the Facilitation Council 
lacked inherent jurisdiction does not appear to be a correct 
inference. Thus, on a comparative study of the provisions referred to 
hereinabove, there is no scope for any doubt with regard to the 
overriding effect of the provisions of the 2006 Act that empowers the 
Facilitation Council to act as an Arbitrator upon the failure of 
conciliation proceedings. The cloud of suspicion and doubt about 
the role of the Facilitation Council, therefore, stands clarified on the 
basis of the analysis made by us hereinabove."

[Emphasis Supplied]

The different High Courts have taken different views on the interpretation 
of Section 18 of the Act of 2006. The Bombay High Court in certain cases opined 
that the Council cannot act as conciliator as well as arbitrator. The Madras High 
Court opined that the same person, who has acted as conciliator cannot act as an 
arbitrator. The Division Bench of Patna High Court in Best Towers Pvt. Ltd. 
(supra) has given a totally different interpretation to Section 18 aforesaid and 
clarified that the Council can act as an arbitrator upon the failure of conciliation 
proceedings.

42. At the cost of repetition, it is apposite to mention that if a plausible view is 
taken by the Council, it does not warrant interference by this Court. The impugned 
decision taken by the Council is in consonance with the view taken by certain 
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High Courts. Thus, no interference can be made by this Court at this stage under 
Article 226/227 of the Constitution. However, it will be open for the Council to 
proceed with arbitration proceedings by excluding Shri C.K. Minj as a Member of 
arbitral body or refer the matter to any other institute or center providing alternative 
dispute resolution service.

43. In view of foregoing analysis, no case is made for interference under Article 
226/227 of the Constitution of India. Thus, with aforesaid observation, petition is 
dismissed.

Petition dismissed

I.L.R. [2021] M.P. 445
WRIT PETITION 

Before Mr. Justice Rohit Arya
WP No. 15591/2020 (Indore) decided on 19 January, 2021

DHARMENDRA JATAV  …Petitioner                                                                                                                                         

Vs.

STATE OF M.P. & ors.       …Respondents

 A. Land Revenue Code, M.P. (20 of 1959), Section 165(7)(b) & 
158(3) – Transfer of Land – Permission – Applicability – Held – Bar or 
prohibition u/S 165(7)(b) of Code is with reference to date of transfer and not 
the date of grant of patta – Offending sale deed dated 01.03.1994 without 
prior permission of Collector was void ab initio – Impugned order set aside. 

    (Paras 8, 10 & 16)

d- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 165¼7½¼b½ o 158¼3½ & 
Hkwfe dk varj.k & vuqKk & iz;ksT;rk & vfHkfu/kkZfjr & lafgrk dh /kkjk 165¼7½¼b½ 
ds varxZr otZu ;k izfr"ks/k] varj.k dh frfFk ds lanHkZ esa gS vkSj u fd iV~Vk iznku djus 
dh frfFk ds & vk{ksfir foØ; foys[k fnukad 01-03-1994] dysDVj dh iwokZuqefr ds 
fcuk] vkjaHk ls 'kwU; Fkk & vk{ksfir vkns'k vikLrA 

B. Land Revenue Code, M.P. (20 of 1959), Section 165(7)(b) and 
Transfer of Property Act (4 of 1882), Section 111(g)(2) – Unlawful Transfer of 
Land – Forfeiture – Held – Conscious transfer of land by father of petitioner 
setting up title in third person (R-5) in violation of Section 165(7)(b) of Code – 
Petitioner himself was also a party (witness for agreement to sell), thus 
cancellation of mutation entry in name of R-5 shall not enure benefit to 
petitioner – It renders the lease liable for determination by forfeiture u/S 
111(g)(2) of 1882 Act – State directed to issue notice to petitioner for termination 
of lease and also to initiate proceedings against R-5 for restoration of possession 
– Petition partly allowed.  (Paras 12, 14 & 15)
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[k- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 165¼7½¼b½ ,oa lEifÙk 
vUrj.k vf/kfu;e ¼1882 dk 4½] /kkjk 111¼g½¼2½ & fof/kfo:) Hkwfe dk varj.k & 
leigj.k & vfHkfu/kkZfjr & lafgrk dh /kkjk 165¼7½¼b½ ds mYya?ku esa ;kph ds firk 
}kjk r`rh; O;fDr ¼izR;FkhZ&5½ esa gd LFkkfir djrs gq, Hkwfe dk HkkuiwoZd varj.k & 
;kph Lo;a Hkh ,d i{kdkj ¼foØ; ds djkj dk lk{kh½ Fkk] vr% izR;FkhZ&5 ds uke ij 
ukekarj.k izfof"V dk jn~ndj.k] ;kph ds Qk;ns ds fy, izo`Rr ugha gksxk & ;g] iV~Vs 
dks 1882 ds vf/kfu;e dh /kkjk 111¼g½¼2½ ds varxZr leigj.k }kjk i;Zolku ;ksX; 
cukrk gS & jkT; dks iV~Vk lekfIr gsrq ;kph dks uksfVl tkjh djus ds fy, rFkk dCts 
ds izR;korZu gsrq izR;FkhZ&5 ds fo:) dk;Zokfg;ka vkjaHk djus ds fy, Hkh funsf'kr 
fd;k x;k & ;kfpdk va'kr% eatwjA 

C. Land Revenue Code, M.P. (20 of 1959), Section 165(7)(b) & 
257(1)(f) – Cancellation/Omission of Mutation Entry – Jurisdiction – Held – 
SDO upon acquisition of knowledge of void transaction (sale deed), 
exercising power u/S 257(1)(f) has rightly cancelled/omitted the mutation 
entry with due notice to R-5 – Records of rights can always be corrected if 
prohibited in law or polluted by a void act in eyes of law.  (Para 10)

x- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 165¼7½¼b½ o 257¼1½¼f½ &  
ukekarj.k izfof"V dk jn~ndj.k@yksi & vf/kdkfjrk & vfHkfu/kkZfjr & ,l-Mh-vks- us 
'kwU; laO;ogkj ¼foØ; foys[k½ ds Kku vtZu ij] /kkjk 257¼1½¼f½ ds varxZr 'kfDr dk 
iz;ksx djrs gq,] izR;FkhZ&5 dks lE;d~ uksfVl ds lkFk ukekarj.k izfof"V dk mfpr :i 
ls jn~ndj.k@yksi fd;k gS & vf/kdkjksa ds vfHkys[k dks lnSo lq/kkjk tk ldrk gS ;fn 
og fof/k esa izfrf"k) gS vFkok fof/k dh n`f"V esa fdlh 'kwU; d`R; }kjk iznwf"kr gSA

D. Land Revenue Code, M.P. (20 of 1959), Section 165(7)(b) & 
257(1)(f) – Cancellation/Omission of Mutation Entry – Jurisdiction of Revenue 
Authority/Civil Court – Held – Since, ownership of land covered under the 
Code vests in State Government, Revenue authorities have exclusive 
jurisdiction in respect of matters enlisted in Section 257 of Code and 
jurisdiction of Civil Court is ousted in that behalf – Cancellation of entry in 
revenue records on complaint or otherwise in relation to unlawful transfer of 
land is rightly done by SDO u/S 257(1)(f) of Code.  (Para 10)

?k- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 165¼7½¼b½ o 257¼1½¼f½ &  
ukekarj.k izfof"V dk jn~ndj.k@yksi & jktLo izkf/kdkjh@flfoy U;k;ky; dh 
vf/kdkfjrk & vfHkfu/kkZfjr & pwafd lafgrk ds varxZr vkPNkfnr Hkwfe dk LokfeRo] 
jkT; ljdkj esa fufgr gS] lafgrk dh /kkjk 257 esa lwphc) ekeyksa ds laca/k esa jktLo 
izkf/kdkfj;ksa dks vuU; vf/kdkfjrk gS rFkk bl laca/k esa flfoy U;k;ky; dh 
vf/kdkfjrk ls ckgj gS & Hkwfe ds fof/kfo:) varj.k ds laca/k esa] f'kdk;r ij ;k 
vU;Fkk] jktLo vfHkys[kksa esa izfof"V dk jn~ndj.k] ,l-Mh-vks- }kjk lafgrk dh /kkjk 
257¼1½¼f½ ds varxZr mfpr :i ls fd;k x;k gSA
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E. Land Revenue Code, M.P. (20 of 1959), Section 165(7)(b) & 
257(1)(f) – Limitation – Held – Sale deed dated 01.03.1994 since held to be 
void for which no declaration is required from a Court of Law, the question 
of limitation pales into insignificance.   (Para 10)

M- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 165¼7½¼b½ o 257¼1½¼f½ & 
ifjlhek & vfHkfu/kkZfjr & foØ; foys[k fnukafdr 01-03-1994] pawafd 'kwU; Bgjk;k x;k 
gS] ftlds fy, fdlh U;k;ky; ls dksbZ ?kks"k.kk visf{kr ugha gS] ifjlhek dk iz'u 
egRoghu gks tkrk gSA 

F. Maxim “Nullus commodum capere potest de injuria sua 
propria” – Held – No man can take advantage of his own wrong – Petitioner 
not entitled to secure assistance of Court of Law for enjoying the fruit of his 
own wrong.  (Para 15)

p- lw= **dksbZ O;fDr mlds Lo;a ds nks"k dk ykHk ugha ys ldrk** & 
vfHkfu/kkZfjr & dksbZ O;fDr mlds Lo;a ds nks"k dk ykHk ugha ys ldrk & ;kph] 
mlds Lo;a ds nks"k ds Qy dk miHkksx djus gsrq U;k;ky; dh lgk;rk lqfuf'pr 
djus ds fy, gdnkj ughaA 

Cases referred:

2002 (2) MPLJ 480 (DB), W.A. No. 345/2020 decided on 11.05.2020 
(DB), 2002 (1) MPLJ Note 2, (2012) 2 MPLJ 363, W.A. No. 23/2017 decided on 
22.04.2017, 2010 (45) MPLJ 178, (2001) 6 SCC 534, (1996) 7 SCC 765, AIR 
1976 MP 160, (2000) 3 SCC 668, (2005) 10 SCC 124, AIR 1947 Mad. 68, AIR 
1951 Bom. 283, AIR 1964 And. Pra. 539, (1996) 6 SCC 342, (2010) 6 SCC 193.

A.S. Garg assisted by Arpit Oswal, for the petitioner. 
Ankit Premchandani, P.L. for the respondent Nos. 1 to 4/State.
A.K. Sethi assisted by Manoj Manav, for the respondent No. 5.

O R D E R

ROHIT ARYA, J. :- The controversy involved in this writ petition under 
Article 226 / 227 of the Constitution of India revolves around the scope, limit and 
dimensions of the provision contained under section 165(7-b) of the Madhya 
Pradesh Land Revenue Code, 1959 (for short, 'the Code'). For ready reference the 
provision is quoted below:

"165. Rights of transfer.- (1) subject to the other provisions of 
this section and the provision of section 168 a bhumiswami may 
transfer any interest in his land

....    ....   ....

(7-b) Notwithstanding anything contained in sub-section (1), a 
person who holds land from the State Government or a person 

447I.L.R.[2021]M.P. Dharmendra Jatav Vs. State of M.P.



who holds land in bhumiswami rights under sub-section (3) of 
Section 158 or whom right to occupy land is granted by the 
State Government or the Collector as a Government lessee 
and who subsequently becomes bhumiswami of such land, 
shall not transfer such land without the permission of a 
Revenue Officer, not below the rank of a Collector, given for 
reasons to be recorded in writing."

(Emphasis supplied)

and collaterally section 158(3) of the Code. The relevant provision is quoted 
below:

"158. Bhumiswami. (1) Every person who at the time of coming 
into force of this Code, belongs to any of the following classes 
shall be called a bhumiswami and shall have all the rights and be 
subject to all the liabilities conferred or imposed upon a 
bhumiswami by or under this Code, namely

...    ...   ... 

(3) Every person-

(i) who is holding land in bhumiswami right by virtue of a 
lease granted to him by the State Government or the Collector 
or the Allotment Officer on or before the commencement of 
the Madhya Pradesh Land Revenue Code (Amendment) Act, 
1992 from the date of such commencement, and

(ii) to whom land is allotted in bhumiswami right by the State 
Government or the Collector or the Allotment Officer after the 
commencement of the Madhya Pradesh Land Revenue Code 
(Amendment) Act, 1992 from the date of such allotment,

shall be deemed to be a bhumiswami in respect of such land 
and shall be subject to all the rights and liabilities conferred 
and imposed upon a bhumiswami by or under this Code :

Provided that no such person shall transfer such land within 
a period of ten years from the date of lease or allotment and 
thereafter may transfer such land with the permission obtained 
under sub-section (7-b) of section 165.

Explanation.-In this section, the expression "Ruler" and "Indian 
State" shall have the same meanings as are assigned to these 
expressions in clauses (22) and (15) respectively by Article 366 of 
the Constitution of India."

2. Agricultural land falling in survey No.465/40 admeasuring 2.023 hectare 
village Khilchipur, tehsil Khilchipur, District Rajgarh was leased out / patta to 
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late Kishanlal s/o Nathulal Jatav in the year 1966-67 (for short, 'agricultural land') 
by the State Government. After his demise, the name of his son Narayan Jatav was 
mutated in the revenue record vide entry No.40/93-94 dated 30/12/1993. The 
mutation record suggests that on 10/01/1994, bhumiswami rights were conferred 
upon him. Vide registered sale deed dated 01/03/1994; the agricultural land was 
transferred by Narayan Jatav in favour of Jai Prakash (respondent No.5). 
However, the statutory prior permission as contemplated under section 165(7-b) 
of the Code was not obtained from the Collector.        

Pursuant to the aforesaid sale, the name of respondent No.5 was recorded 
in the revenue record at sl.No.74 on 02/04/1994.

The Collector, Rajgarh had issued an order on 13/01/2012 directing the 
competent revenue authorities to check and verify such transaction of transfer of 
agricultural lands without obtaining prior permission under section 165(7-b) of 
the Code. 

3. Petitioner is heir / successor of Narayan Jatav. On 02/11/2012, he 
submitted a complaint before the Sub Divisional Officer that the mutation / entry 
dated 02/04/1994 in favour of respondent No.5 be cancelled as the sale deed dated 
02/04/1994 was in violation of the provision contained under section 165(7-b) of 
the Code.

Upon receipt of the complainant (sic complaint), the report of the 
Tehsildar was called. Thereafter, the Sub Divisional Officer after notice to 
respondent No.5 had passed an order on 07/08/2014 (Annexure P/3) cancelling 
the entry in revenue record at sl.No.74 dated 02/04/1994 for the reason that the 
sale of agricultural land vide registered sale deed dated 02/04/1994 since was 
without obtaining prior permission of the Collector as contemplated under section 
165 (7-b) of the Code is null and void.  Therefore, the consequential revenue entry 
is also liable to be cancelled.

4. The respondent No.5 preferred an appeal before the Collector under 
section 44 of the Code. The appeal was held to be not maintainable as the order 
passed by the respondent No.4 was not the original order vide order dated 
24/12/2018 (Annexure P/2).

The second appeal preferred by respondent No.5 before the Commissioner 
has been allowed vide order dated 09/09/2020 (Annexure P/1). The second 
appellate authority was of the view that the lease / patta was granted to late 
Kishanlal in the year 1966-67, therefore, the bar against transfer of land without 
permission of the revenue authority not below the rank of Collector incorporated 
by Act No.15 of 1980 shall have no application.

This is the impugned order in this writ petition.
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5. Shri A.S.Garg, learned senior counsel contends that the applicability of 
bar against transfer of land / agricultural land, the relevant date shall be the date of 
transfer and not the date of grant of patta / lease by Government to the lessee. The 
lease was granted in the year 1966-67 in favour of late Kishanlal and bhumiswami 
rights were conferred upon his heir Narayan Jatav on 30/12/1993. Therefore, the 
transfer of agricultural land in favour of respondent No.5 vide registered sale deed 
dated 01/03/1994 without obtaining prior permission from the Collector under 
section 165(7-b) of the Code is bad in law. Therefore, the second appellate authority 
has committed serious illegality by allowing the appeal. As such, the impugned order 
is not sustainable in the eyes of law.

Further elaborating his submissions, learned senior counsel referring to 
sub-section (3) of section 158 of the Code contends that bhumiswami rights by 
virtue of lease / patta granted to Kishanlal in the year 1966-67 by State Government 
is covered under section 165(7-b) of the Code. Hence, the date of grant of patta / 
lease is irrelevant and has no bearing over the controversy since the sale deed 
dated 01/03/1994 is in contravention of mandatory provision contained under 
section 165(7-b) of the Code, the same was null and void.

To bolster the submissions, he has relied upon two division Bench 
judgments passed by this Court in the cases of Mulayam Singh and others Vs. 
Budhawa Chamar and others, 2002(2) MPLJ 480 and Saroj Chand Vs. Premwati 
and others, Writ Appeal No.345/2020 decided on 11/05/2020 at Gwalior Bench.

Learned senior counsel referring to the judgment of division Bench in the 
case of Budhuwa Chamar Vs. Board of Revenue, M.P., and others, 2002(1) MPLJ 
Note 2 contends that the transfer or alienation of leased land / patta by State 
Government even after acquisition bhumiswami rights shall be void in the 
absence of prior permission of the revenue authority or the Collector as provided 
for under section 165(7-b) of the Code. The same proposition was followed by 
another division Bench of this Court in the case of Savina Park Resorts and Tours 
Pvt., Ltd., Vs. State of M.P., and others, (2012) 2 MPLJ 363.

Lastly, he submits that the claim for omission of entry made in favour of 
respondent No.5 in the revenue record was well within the jurisdiction of the Sub 
Divisional Officer and subject matter covered under clause (f) of sub-section (1) 
of section 257 of the Code; an exclusive jurisdiction of the revenue authority.

With the aforesaid submissions, learned senior counsel prays that the 
impugned order deserves to be set aside.

6.  Per contra, Shri A.K.Sethi, learned senior counsel for the respondent 
No.5 submits that the jurisdiction under Article 226 and 227 of the Constitution of 
India predominantly is an equitable jurisdiction. Therefore, a person seeking 
judicial intervention through this jurisdiction must come with clean hands.
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In the instant case, the petitioner is son of late Narayan Jatav. In the 
agreement to sell dated 30/12/1993 between Narayan Jatav and Jai Prakash 
(respondent No.5); the petitioner appeared and signed as a witness to the said 
agreement. Narayan Jatav being recorded bhumiswami of the agricultural land 
has executed a registered sale deed dated 01/03/1994 in favour of the respondent 
No.5 with clear stipulation thereunder that there was no bar for the said sale under 
section 165(7-b) of the Code.

Based upon the aforesaid sale deed dated 01/03/1994, the land was 
recorded in the name of respondent No.5 by the revenue authorities as 
bhumiswami on 02/04/1994. Almost after 19 years on 02/11/2012, the petitioner 
has taken a somersault and complained against the sale seeking amendment in the 
revenue entry purportedly on the ground that the aforesaid sale deed executed by 
his father in favour of respondent No.5 was null and void for want of prior 
permission of the Collector as required under section 165(7-b) of the Code.

Learned senior counsel further contends that the Sub Divisional Officer 
had no jurisdiction to amend or omit the entry recorded in favour of respondent 
No.5, otherwise than in an appeal against the entry. Hence, the order passed by the 
Sub Divisional Officer on 07/08/2014 was bad in law. The appeal preferred by 
petitioner could not have been dismissed by the Collector vide order dated 
24/12/2018 as not maintainable purportedly on the ground that the impugned 
order is not the original order. According to the learned senior counsel, the Sub 
Divisional Officer had exercised the original jurisdiction while ordering to omit 
the entry. The appeal arising therefrom under section 44 of the Code ought to have 
been entertained by the Collector. That was not done.

In the alternate, it is submitted that in any case, neither the complaint nor the 
appeal could have been entertained by the Sub Divisional Officer after 19 years of 
the transaction to the grave prejudice of the respondent No.5 and that too at the 
instance of the petitioner who had full knowledge of the transaction. Moreso, there 
was no application for condonation of delay in view of section 47 of the Code 
providing period of limitation for preferring an appeal.

Learned senior counsel also contends that the mutation / revenue entry 
recorded on 02/04/1994 in favour of respondent No.5 could not have been 
omitted, unless; the sale deed dated 01/03/1994 executed in favour of respondent 
No.5 was set aside by the Court of competent jurisdiction since by virtue of the 
registered sale deed, the rights transferred in favour of respondent No.5 are 
crystallized and protected under section 54 of the Transfer of Property Act. He 
submits that even otherwise, the dispute / claim in respect to the record of rights as 
raised by the petitioner could have been addressed only by the civil Court of 
competent jurisdiction as provided for under section 111 of the Code. To bolster 
his submissions relied upon the following judgments:



(i) A bunch of writ appeal and writ petitions, lead case 
being The State of M.P., and another Vs. Chaitanya Realcon 
Pvt. Ltd., WA No.23/2017 decided on 22/04/2017;

(ii) Full Bench judgment reported in 2010(45) MPLJ 178, 
Ranveer Singh Vs. State of M.P.,

7. Heard.       

8. The Madhya Pradesh Revenue Code is a social welfare legislation made 
for protection of ownership rights of landless persons, particularly; various 
classes of weaker section; a constitutional obligation under Article 39(b) and 46 of 
the Constitution of India. Economic empowerment of such class of persons in fact 
is a step to achieve economic democracy, as agricultural land gives economic 
status to the tiller. The prevention of their exploitation due to ignorance or 
indigency is a constitutional duty of the State under section 46 of the Constitution 
of  India.

Sub-section (7-b) of section 165 of the Code was inserted vide Act No.15 
of 1980 which contemplates that a 'government lessee' who subsequently 
becomes bhumiswami of such land shall not transfer such land without the 
permission of a revenue officer not below the rank of Collector as quoted above.

The said section is further amended vide amending Act No.17 of 1992 with 
effect from 28/10/1992 and a corresponding amendment is incorporated as 
section 158(3) quoted above.

A joint reading of both the provisions do suggest that a 'bhumiswami' who 
holds the right by virtue of lease granted to him by the State Government or the 
Collector under section 158 of the Code shall not transfer the land so leased or 
allotted without prior permission of a revenue officer not below the rank of 
Collector.

9.  The primary question emerging from rival contentions advanced by 
learned senior counsels is to determine the character of sale dated 01/03/1994 in 
the eyes of law; void or voidable?.

10.    The expressions "void" and "voidable" have been subject matter of 
consideration on innumerable occasions by Courts. 

Law is now well settled.

A transaction from its very inception being in violation of law is a nullity 
and, therefore, void ab initio. As a matter of fact, a declaration in that behalf is not 
required by a Court of law; whereas in contrast, a transaction which otherwise is 
good act in the eyes of law, unless; avoided is a voidable act, i.e., if a suit is filed for 
a declaration that a document is fraudulent and/or forged and fabricated and a 
party who alleges so is obliged to prove it; seeking a declaration in that behalf in a 
Court of law.
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In other words, where legal effect of a document cannot be taken away 
without setting aside the same, it cannot be treated to be void but would obviously 
be voidable [Judgments of Hon'ble Supreme Court in the cases of Dhurandhar 
Prasad Singh Vs. Jai Prakash University and others, (2001) 6 SCC 534 relied 
upon].

De Smith, Woolf and Jewell in their treatise Judicial Review of 
Administrative Action, fifth edition, paragraph 5-044, has summarised the concept 
of void and voidable as follows:

"Behind the simple dichotomy of void and voidable acts (invalid 
and valid until declared to be invalid) lurk terminological and 
conceptual problems of excruciating complexity. The problems 
arose from the premise that if an act, order or decision is ultra vires 
in the sense of outside jurisdiction, it was said to be invalid, or null 
and void. If it is intra vires it was, of course, valid. If it is flawed by 
an error perpetrated within the area of authority or jurisdiction, it 
was usually said to be voidable; that is, valid till set aside on 
appeal or in the past quashed by certiorari for error of law on the 
face of the record."

In the instant case, the lease was originally granted to Kishanlal in the year 
1966-67 after coming into force of the Code and after his death, the name of his 
heir Narayan Jatav was entered by way of succession vide entry No.40/93-94 on 
30/12/1993. Bhumiswami right was recorded on 10/01/1994 in favour of Narayan 
Jatav the father of the present petitioner. The sale deed in favour of respondent 
No.5 was executed on 01/03/1994.

In the considered opinion of this Court, the bar or prohibition as contained 
under sub-section 7(b) of section 165 of the Code is with reference to the date of 
transfer and not the date of grant of patta. The contention advanced to the contrary 
and as concluded by the Commissioner in the impugned order dated 09/09/2020 
(Annexure P/1) is misconceived and misdirected. Hence, rejected. Therefore, the 
offending sale deed dated 01/03/1994 without prior permission of the Collector 
was void ab initio. 

The sale deed dated 01/03/1994 since has been held to be void for which 
no declaration in that behalf is required from a Court of law, the question of 
limitation as raised by learned senor (sic : senior) counsel for the respondent No.5 
is of no consequence and pales into insignificance. Hence, rejected.

In the judgment reported in 2002(2) MPLJ 480 Mulayam Singh and 
another Vs. Budhawa Chamar and others; a division Bench in an authoritative 
pronouncement of law has ruled as under:

"It is not in dispute that no permission from the Collector was 
obtained and the sale was made without the permission of 
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Collector. The respondent cannot transfer his land even though 
he is declared Bhumiswami, without the permission of the 
Collector. Transfer was made without such permission, so the 
appellants will not get any legal rights. In the circumstances, the 
Additional Collector has rightly held that the sale was in 
contravention of the provisions of section 165(7-B) of the Code 
and is void. Mutation effected on the basis of sale was set aside 
and the land was directed to be recorded in the name of the 
respondent No.1."

The view of this Court in the matter of alienation of land without permission 
under section 165(7-b) of the Code finds support from the judgment of the Hon'ble 
Supreme Court in the case of Keshabo and another Vs. State of M.P., and others, 
(1996) 7 SCC 765 and a division Bench of this Court in the case of Mulayam Singh 
and another (supra).

At this stage it is appropriate to reiterate the legal connotation of word 
"bhumiswami" as perceived by a Full Bench of this Court in the case of 
Ramgopal Kanhaiyalal Vs. Chetu Batte AIR 1976 MP 160 and held as under:

"14. It must be remembered that a Bhumiswami has a title 
though he is not the "Swami" of the "Bhumi" which he holds, in 
the sense of absolute ownership of land vests in the State 
Government, yet, he is a Bhumiswami. He is not a mere lessee. 
His rights are higher and superior. They are akin to those of a 
proprietor in the sense that they are transferable and heritable, 
and he cannot be deprived of his possession, except by due 
process of law and under statutory provisions, and his rights 
cannot be curtailed except by legislation."

as affirmed by Hon'ble Supreme Court in (2000) 3 SCC 668 Rohini Prasad and 
others Vs. Kasturchand and another & (2005) 10 SCC 124 Hukum Singh (Dead) 
by LR., and others Vs. State of M.P., as well as by a division Bench of this Court 
reported in 2012(2) MPLJ 363 Savina Park Resorts and Tours Pvt. Limited Vs. 
State of M.P., and others.

Since, the ownership of land covered under the Code vests in the State 
Government, the revenue authorities under the Code have exclusive jurisdiction 
in respect of matters enlisted in section 257 of the Code and the jurisdiction of the 
civil Court is ousted in that behalf.

The cancellation of an entry in the revenue record on a complaint or 
otherwise in relation to transfer of land without permission of the Collector under 
sub-section 7(b) of section 165 of the Code cannot be construed substitution of 
name in revenue record arising out of inter se competitive claims of two parties 
over a entry / claim. This exercise, therefore, has rightly been carried out by a 
revenue officer under section 257(1)(f) of the Code.
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Section 111 of the Code provides jurisdiction of the civil Court to decide a 
dispute inter se between two private parties relating to any right recorded in the 
record of rights, where the State government is not a party. This provision has no 
application in the facts and circumstances of the case.

The Sub Divisional Officer on a complaint by the petitioner has cancelled / 
omitted the entry No.74 dated 02/04/1994 recorded in favour of respondent No.5 
by order dated 07/08/2014 (Annexure P/3) on the premise that the sale in favour of 
respondent No.5 vide sale deed dated 01/03/1994 was contrary to section 165 
(7-b) of the Code and also bearing in mind the general directions issued by the 
Collector on 13/01/2012.

The contention of learned senior counsel for the respondent No.5 is that 
unless; appeal was preferred against the entry made in revenue record on 02/04/1994 
(supra), the Sub Divisional Officer had no jurisdiction to cancel or omit the entry 
vide order dated 07/08/2014 is held to be misconceived for the reason that the Sub 
Divisional Officer upon acquisition of knowledge of void transaction, viz., sale deed 
dated 01/03/1994 has cancelled / omitted the entry with due notice to the respondent 
No.5. Records of rights can always be corrected if prohibited in law or polluted by a 
void act in the eyes of law.

Consequently, there was no illegality in the order of the Sub Divisional 
Officer dated 07/08/2014 (Anneuxre (sic : Annexure) P/3) amending / omitting 
the entry at sl. No. 74 on 02/04/1994 made pursuant to the sale deed dated 
01/03/1994 in favour of respondent No.5 while exercising the power under 
section 257(1)(f) of the Code.

11.    Now the following two questions arise for consideration:

(i) Whether on the facts and in the circumstances of the case, the 
name of petitioner should be continued in the revenue record?; 
and

(ii) Whether, he is entitled for restoration of possession of the 
land in question?

12.  The demeanour and conduct of the petitioner is relevant to answer these 
questions. The petitioner is a witness to the agreement to sell dated 30/12/1993 
between Narayan Jatav and Jai Prakash (respondent No.5). The sale deed executed 
on 01/03/1994 by Narayan Jatav in favour of respondent No.5 was well within the 
knowledge of the petitioner. Thereafter, in the year 2012, a complaint was made by 
the petitioner with an ulterior motive to achieve the collateral purpose for his own 
benefit. Nevertheless, the cacellation or omission of entry in favour of respondent 
No.5 based on void sale deed dated 01/03/1994 by the Sub Divisional Officer shall 
not enure benefit to the petitioner. 
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13.    Though the provisions of  Transfer of Property Act (for short, 'the 
T.P.Act") under Chapter V are not applicable in absence of notification by the 
State Government in the official gazette to the contrary as provided under section 
117 of the T.P. Act, however, principles underlying provisions of T.P. Act have 
been made applicable for agricultural leases on touchstone of justice, equity and 
good conscience. In particular, the provision as to the 'forfeiture' contained under 
section 111(g)(2) of T.P.Act has been so applied by various High Courts.

The Madras High Court in the case of Umar Pulavar Vs. Dawood 
Rowther, AIR 1947 Mad. 68 has held as under:

"It is for the purpose of attenuating the rigour of the law as thus 
interpreted and applied in such decisions that Section 111(g) was 
amended in 1929 and it was made clear that even in the case of 
forfeiture by denial of the landlord's title a notice in writing 
determining the lease must be given. The principle so embodied in 
the section as a result of this amendment becomes, so to say, a 
principal of justice, equity and good conscience which must be 
held to govern even agricultural leases, though under Section 117 
of the Act they are exempt from the operation of the chapter. To 
hold that with reference to agricultural leases previous notice 
determining the tenancy is not necessary is to ignore the policy of 
the Act as disclosed by the amendment which was intended to 
afford all tenants greater protection than what was afforded by the 
decisions which interpreted Section 111(g) as it originally stood. It 
is reasonably clear that if notice is necessary with reference to 
non-agricultural leases it is still more necessary in the case of 
agricultural leases where larger interests are at stake, generally 
speaking, and where in the absence of a proper notice to quit the 
right to the standing crops raised by the tenants might itself 
become a subject of dispute as between them and the landlord."

Relied upon by Bombay High Court in the case of Tatya Savla And Ors. vs 
Yeshwant Kondiba And Ors., AIR 1951 Bom. 283 & Andhra Pradesh High Court 
in the case of Cheekati Kuriminaidu & Ors vs. Karri Padmanabham Bhukta and 
othrs, AIR 1964 And. Pra. 539.

14. A lease / patta was granted to late Kishanlal in the year 1966-67 for 
providing means of livelihood; a landless person for his economic empowerment 
through ploughing and cultivating the field. To ensure protection against 
exploitation due to ignorance or indigency, section 165(7-b) was inserted in the 
year 1980 with further amendment vide amending Act No.17 of 1992 with effect 
from 28/10/1992. Therefore, conscious transfer of land on 01/03/1994 by 
Narayan Jatav in favour of respondent No.5 to which petitioner is also party 
(witness for agreement to sell dated 30/12/1993) setting up title in a third person in 
violation of section 165(7-b) of the Code; renders the lease liable for 
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determination by forfeiture, in view of sub-clause (2) of clause (g) of section 111 
of the T.P.Act.  For ready reference the said clause is quoted below : 

111.  Determination  of lease. A lease of immovable property 
determines.-

...    ...   ...

(g) by forfeiture:-

... ...   ...

(2) in case the lessee renounces his character as such by setting 
up a title in a third person or by claiming title in himself;

  ...   ...    ...

15. In the obtaining facts and circumstances, the petitioner has lost the status 
of landless person. The technical objection / contention of the learned senior 
counsel for the petitioner is that the lis between the parties does not embrace such 
eventuality and after setting aside the impugned order, the consequences flowing 
therefrom shall enure benefit to the petitioner. The argument advanced is in 
despair and devoid of substance.

The conduct and demeanour of the petitioner & obtaining facts and 
circumstances do attract the maxim; "Nullus commodum capere ptest (sic :  
potest) de injuria sua propria" (No man can take advantage of his own wrong), it 
is one of the salient tenets of equity. Hence, the petitioner is not held entitled to 
secure the assistance of the Court of law for enjoying the fruit of  his own wrong.

The Hon'ble Supreme Court in the case of Ashok Kapil Vs. Sana Ullah 
(Dead) and others, (1996) 6 SCC 342 held in paragraphs 7 and 12 as under:

"7. If the crucial date is the date of allotment order, the structure 
was not a building as defined in the Act. But can the respondent be 
assisted by a court of law to take advantage of the mischief 
committed by him? The maxim ""Nullus commodum capere 
ptest de injuria sua propria" (No man can take advantage of his 
own wrong) is one of the salient tenets of equity. Hence, in the 
normal course, the respondent cannot secure the assistance of a 
court of law for enjoying the fruit of his own wrong. 

12. The upshot is, if the District Magistrate has commenced 
exercising jurisdiction under Section 16 of the U.P.Urban 
Buildings (Regulation of Letting, Rent and Eviction) Act, 1972, in 
respect of a building which answered the description given in the 
definition in Section 3(i), he would well be within his jurisdiction 
to proceed further notwithstanding the intervening development 
that the building became roofless. We are inclined to afford such a 
liberal interpretation to prevent a wrongdoer from taking 
advantage of his own wrong."
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The Hon'ble Supreme Court in the case of Eureka Forbes Limited Vs. 
Allahabad Bank and others, (2010) 6 SCC 193 has observed as under:

"66.  The maxim "Nullus commodum capere ptest de 
injuria sua propria" has a clear mandate of law that, a person 
who by manipulation of a process frustrates the legal right of 
others, should not be permitted to take advantage of his wrong 
or manipulations. In the present case, Respondents 2 and 3 and 
the appellant have acted together while disposing off the 
hypothecated goods, and now, they cannot be permitted to turn 
back to argue, that since the goods have been sold, liability 
cannot be fastened upon Respondents 2 and 3 and in any case on 
the appellant. .... "

Therefore, in exercise of the equitable jurisdiction under Article 226 of the 
Constitution of India and regard being had to the concept of justice, equity and 
good conscience, it is considered apposite to direct the respondent / State to issue 
notice to the petitioner as against termination of lease drawing analogy under sub-
clause (2) of clause (g) of section 111 of the T.P.Act. For restoration of possession, 
the State is also directed to initiate the action against respondent No.5 by due 
process of law. Let the entire exercise be completed within a period of six months 
from today.

16.  Resultantly, the order passed by the Commissioner dated 09/09/2020 
(Annexure P/1) is set aside.

Writ petition stands allowed in part with the aforesaid directions. No order 
as to cost.

Petition partly allowed

I.L.R. [2021] M.P. 458 (DB)
WRIT PETITION 

Before Mr. Justice Mohammad Rafiq, Chief Justice & 
Mr. Justice Vijay Kumar Shukla

WP No. 1302/2021 (Jabalpur) decided on 24 February, 2021

MOHAMMAD AZAD …Petitioner                      

Vs.

STATE OF M.P. & ors.                        …Respondents

A. Municipalities Act, M.P. (37 of 1961), Section 29 & 29-A and 
Municipalities (Reservation of Wards for Scheduled Castes, Scheduled Tribes, 
Other Backward Classes and Women) Rules, M.P., 1994, Rule 3 – Reservation 
of Seats – Held – In Municipal Council Dhanpuri out of 28 wards, 15 wards 
have been reserved for SC, ST and OBC – As per Section 29-A of Act of 1961, 
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reservation cannot exceed 50% – Notification to the extent of providing 
reservation of 07 seats to OBC is set aside – Respondents directed to provide 
reservation only for 6 seats to OBC – Petition allowed.   (Paras 13 to 15)

d- uxjikfydk vf/kfu;e] e-Á- ¼1961 dk 37½] /kkjk 29 o 29&A ,oa 
uxjikfydk ¼vuqlwfpr tkfr] vuqlwfpr tutkfr] vU; fiNM+k oxZ ,oa efgykvksa ds 
fy, okMksZa dk vkj{k.k½] fu;e] e-iz-] 1994] fu;e 3 & lhVksa dk vkj{k.k & vfHkfu/kkZfjr 
& /kuiqjh uxjikfydk ifj"kn esa 28 okMksZa esa ls 15 okMZ vtk] vttk ,oa vfio gsrq vkjf{kr 
fd;s x;s gSa & 1961 ds vf/kfu;e dh /kkjk 29&A ds vuqlkj] vkj{k.k 50% ls vf/kd ugha gks 
ldrk & 7 lhVksa ij vfio ds fy, vkj{k.k micaf/kr djus dh lhek rd vf/klwpuk vikLr 
& izR;FkhZx.k dks vfio gsrq dsoy 6 lhVksa ds fy, vkj{k.k miyC/k djkus ds fy, funsf'kr 
fd;k x;k & ;kfpdk eatwjA 

� B. Constitution – Article 243-M, 243-D & Schedule V, Municipalities 
Act, M.P. (37 of 1961), Section 29 & 29-A and Municipalities (Reservation of 
Wards for Scheduled Castes, Scheduled Tribes, Other Backward Classes and 
Women) Rules, M.P., 1994, Rule 3 – Held – Limit of 50% can only be breached only 
if it is to be given to ST of the Panchayats in Scheduled Area covered by Schedule 
V of Constitution – Municipal Council Dhanpuri does not fall within Schedule 
V of Constitution, thus upper limit cannot be breached.   (Paras 10, 11 & 14)

� [k- lafo/kku & vuqPNsn 243&M] 243&D o vuqlwph V] uxjikfydk 
vf/kfu;e] e-Á- ¼1961 dk 37½] /kkjk 29 o 29&A ,oa uxjikfydk ¼vuqlwfpr tkfr] 
vuqlwfpr tutkfr] vU; fiNM+k oxZ ,oa efgykvksa ds fy, okMksZa dk vkj{k.k½] fu;e] e-
iz-] 1994] fu;e 3 & vfHkfu/kkZfjr & 50% dh lhek dsoy rc Hkax gks ldrh gS ;fn 
mls lafo/kku dh vuqlwph V }kjk vkPNkfnr vuqlwfpr {ks= esa iapk;rksa ds vttk ds 
fy, fn;k tkuk gS & uxjikfydk ifj"kn /kuiqjh] lafo/kku dh vuqlwph V ds Hkhrj ugha 
vkrh vr% mPprj lhek dk Hkax ugha gks ldrkA 

Cases referred:

(2010) 7 SCC 202, (2010) 4 SCC 50, 1992 Supp (3) SCC 217.

Prabhakar Galaw, for the petitioner. 
Pushpendra Yadav, Addl. A.G. for the respondent Nos. 1 & 3/State.
Siddharth Seth, for the respondent No. 2. 

O R D E R 

The Order of the Court was passed by :
MOHAMMAD RAFIQ, CHIEF JUSTICE :- This writ petition has been filed by the 
petitioner praying for grant of following reliefs:

"1)  Summon the entire relevant record from the possession 
of the respondents for kind perusal of this Hon'ble 
Court.
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2) This Hon'ble Court be pleased to set-aside the impugned 
order dated 28.11.2020 (Annexure P-1) passed by the 
respondent No.1.

3) This Hon'ble Court be pleased to set-aside the impugned 
Gazette Notification dated 10.12.2020 (Annexure P-2) 
passed by the respondent No.1.

4) This Hon'ble court be pleased to set-aside the impugned 
Gazette Notification dated 10.12.2020 (Annexure P-10) 
passed by the respondent No.1.

5) Further, this Hon'ble Court be pleased to direct the 
respondents to recategorize/ undertake the process to 
declare the reservation seats.

6) Any other relief which this Hon'ble court deems fit and 
proper may kindly be granted."

2. Shri Prabhakar Galaw, learned counsel for the petitioner argued that the 
petitioner belongs to Other Backward Classes (OBC) and is a resident of Ram 
Manohar Lohiya Ward. He is desirous of contesting election for the post of 
Councillor, Municipal Council, Dhanpuri, District Shahdol from that Ward, 
which is mentioned at Sl. No. 17 in the New Ward List. Learned counsel for the 
petitioner has placed reliance on Rule 3 of the Madhya Pradesh Municipalities 
(Reservation of Wards for Scheduled Castes, Scheduled Tribes, Other Backward 
Classes and Women) Rules, 1994 (hereinafter referred to as the "Rules of 1994") 
and contended that Section 29 of the Madhya Pradesh Municipalities Act, 1961 
(for short "the Act of 1961") talks about determination of number and extent of 
Wards and conduct of election. Section 29-A of the Act of 1961 provides for 
reservation of seats and clearly states that the seat in the Municipal Council shall be 
reserved for Scheduled Castes, Scheduled Tribes, Other Backward Classes and 
Women but ratio of such reservation in no event can exceed 50% of the total number 
of Wards. The learned counsel for the petitioner in support of his arguments, has 
relied on the judgments of the Supreme Court passed in the cases of K. Krishna 
Murthy (Dr.) and Others Vs. Union of India and another; (2010) 7 SCC 202 and 
Union of India and Others Vs. Rakesh Kumar and others; (2010) 4 SCC 50 and 
argued that as per the law laid down by the Apex Court in these cases the 
reservation of Scheduled Castes, Scheduled Tribes and Other Backward Classes 
can, in no case, exceed more than 50% of the total seats available. Referring to the 
Notification dated 10.12.2020 (Annexure P-2), the learned counsel for the 
petitioner submitted that out of total 28 Wards in the Municipal Council Dhanpuri, 
3 have been reserved for Scheduled Castes, 5 for Scheduled Tribes and 7 for Other 
Backward Classes. Thus total 15 Wards have been reserved, which is exceeding 
50% i.e. 14 number of  Wards.

460 I.L.R.[2021]M.P.Mohammad Azad Vs. State of M.P. (DB)



3. Learned counsel for the petitioner vehemently argued that issuance of the 
impugned notification dated 10.12.2020 (Annexure P-2) is contrary to law, 
because as per Section 29-A of the Act of 1961 the reserved seats cannot exceed 
more than 50%. He also invited attention of this Court towards the proceedings of 
the process of reservation carried out by the Collector and the minutes of meeting 
dated 26.11.2020 (Annexure P-7).

4. Shri Pushpendra Yadav, learned Additional Advocate General for the 
respondents/State contested the aforesaid contentions and submitted that the 
instant writ petition is liable to be dismissed, because though the petitioner has 
assailed the validity of notification dated 10.12.2020, but he has not challenged 
the vires of either Section 29-A of the Act of 1961 or Rule 3 of the Rules of 1994. 
He submitted that the respondents have carried out the mandate of Section 29-A of 
the Act of 1961 and Rule 3 of the Rules of 1994 and have acted strictly in 
conformity therewith. It is contended that the communication dated 29.08.2019 
(Annexure P-6) was issued earlier than issuance of the Notification under Rule 7 
of the Rules of 1994 and, therefore, cannot now be of any help to the petitioner.

5. Sections 29 and 29-A of the Act of 1961 and Rule 3 of the Rules 1994, 
which are relevant for the purpose of deciding the present matter, read as under:

Madhya Pradesh Municipalities Act, 1961 

"29. Determination of number and extent of wards and 
conduct of elections. - (1) The State Government shall from 
time to time, by notification in the official gazette, determine the 
number and extent of wards to be constituted for each 
Municipality:

Provided that the total number of wards shall not be more 
than forty and not less than fifteen.

(2) Only one Councillor shall be elected from each ward.

(3) The formation of the wards shall be made in such a way that 
the population of each of the wards shall, so far as practicable be 
the same throughout the Municipal area and the area included in 
the ward is compact.

(4) As soon as the formation of wards of a Municipality is 
completed, the same shall be reported by the State Government 
to the State Election Commission:

Provided that the process of inclusion or exclusion of area 
or reformation of wards inevitably be completed before six 
months of completion of tenure of any Municipal Council 
otherwise the State Election Commission shall start electoral 
process on the basis of preset and prevailing delimitation:

Provided further that inclusion or exclusion of such area or 
reformation of wards shall apply for upcoming election process.
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29-A. Reservation of seats. -

(1)   Out of the total number of wards determined under sub-
section (1) of Section 29, such number of seats shall be reserved 
for Scheduled Castes and Scheduled Tribes in every Municipality 
as bears as may be, the same proportion to the total number of 
seats to be filled by direct election in the Municipality as the 
population of the Scheduled Castes or of the Scheduled Tribes 
in the Municipal area bears to the total population of that area 
and such wards shall be those in which the population of the 
Scheduled  Castes or the Scheduled Tribes, as the case may be, 
is most concentrated.

(2)  As nearly as possible twenty-five percent of the total
number of wards shall be reserved for Other Backward Classes 
in such Municipalities where fifty per cent or less seats are 
reserved for Scheduled Castes and Schedules Tribes, and such 
seats shall be allotted by rotation to different wards in such 
manner as may be prescribed:

Provided that if from any ward so reserved, no nomination 
paper is filed for election, as a Councillor by any member of the 
Other Backward Classes then the Collector shall be competent 
to declare it as unreserved.

(3)  As nearly as possible fifty percent of the total number of 
seals reserved under sub-sections (1) and (2), shall be reserved 
for women belonging to the Scheduled Castes or the Scheduled 
Tribes or Other Backward Classes, as the case may be.

(4)   As nearly as possible fifty percent (including the 
number of seats reserved for women belonging to the Scheduled 
Castes, Scheduled Tribes and Other Backward Classes), of the 
total number of seats to be filled by direct election in every 
Municipality shall be reserved for women and such seats shall 
be allotted by rotation to different wards in a Municipality in 
such manner as may be prescribed.

(5)   The reservation of seats under sub-sections (1), (2) and 
(3)shall cease to have effect on the expiration of the period 
specified in Article 334 of the Constitution of India.

Explanation. - In this section 'Other Backward Classes' 
means category of persons belonging to Backward Classes as 
notified by the State Government."

M.P. Municipalities (Reservation of Wards for Scheduled 
Castes, Scheduled Tribes, Other Backward Classes and 

Women) Rules, 1994

"3. First time reservation of wards. - (1) Out of the total 
number of wards determined under sub-section (1) of Section 
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10 of the Madhya Pradesh Municipal Corporation Act, 1956 and 
sub-section (1) of Section 29 of the Madhya Pradesh Municipalities 
Act, 1961 such number of wards shall be reserved for Scheduled 
Castes and Scheduled Tribes in every Municipality the 
proportion of which in the total number of wards determined for 
that municipality may be, as nearly as may be, the same which is 
to the Population of the Scheduled Castes or of the Scheduled 
Tribes in that municipality bears to the total population of that 
municipality and such wards shall be those in a descending 
order in which the population of the Scheduled Castes or the 
Scheduled Tribes, as the case may be, is most concentrated.

(2) As nearly as possible, twenty-five per cent of the total 
number of wards shall be reserved for other backward classes in 
such Municipalities, where out of the total number of wards fifty 
percent or less in number wards are reserved for Scheduled 
Castes and Scheduled Tribes, and such wards shall be reserved 
by lot from the remaining wards excluding the ward's, reserved 
for Scheduled Castes and Scheduled Tribes.

(3) Out of the wards reserved for Scheduled Castes, 
Scheduled Tribes and Other Backward Classes, as above, as 
nearly as possible fifty percent wards for the women of the 
aforesaid castes, as the case may be, shall be reserved, by lot:

Provided that where only one ward is reserved for the 
Scheduled Castes or Scheduled Tribes as the case may be, then 
in that case, such ward shall not be reserved for woman of 
Scheduled Castes or Scheduled Tribes, as the case may be.

Explanation. - When the Collector declares any ward as 
unreserved under sub-section (2) of Section 11 of the Madhya 
Pradesh Municipal Corporation Act, 1956 or sub-section (2) of 
Section 29-A of the Madhya Pradesh Municipalities Act, 1961, 
then such unreservation shall be limited to that election only.

(4)  At the time of calculation under sub-rules (1), (2) and (3) 
fraction less than half shall be ignored and fraction equal to half 
or more shall be counted as one. 

(5)  Reservation of wards for ladies shall be made by deriving 
lot of unreserved wards, in such number that comes after 
subtracting the number of wards reserved for Scheduled Castes, 
Scheduled Tribes and Other Backward Classes under sub-rule 
(3) from as nearly as possible fifty percent in number of the total 
number of wards:

Provided that the number of wards reserved for women, 
including the wards reserved for the women of Scheduled 
Castes, Scheduled Tribes and Other Backward Classes shall be 
as nearly as possible fifty percent of the total number of wards.
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(6) The reservation made as aforesaid shall remain in force 
for the whole period of five years of Municipality including 
casual vacancies.

(7) In the context of Section 11 of the Madhya Pradesh 
Municipal Corporation Act, 1956 (No.25 of 1956) and Section 
29-A of the Madhya Pradesh Municipalities Act, 1961 (No.37 of 
1961), it is further clarified that the provision of fifty percent 
reservation for women shall be done horizontally in all 
categories, so that the overall reservation shall not exceed fifty 
percent."

6. As would be seen from aforequoted provisions, process of inclusion and 
exclusion of the area of Wards shall be completed prior to six months of the date of 
completion of tenure of a Municipal Council. Otherwise, the Election 
Commission can start on the electoral process on the basis of number of seats 
prevailing within the municipal limit. Section 29-A of the Act of 1961, which is 
relevant for the purpose of deciding the present petition inter alia provides in Sub-
section (1) that out of the total number of wards determined under sub-section (1) 
of Section 29, such number of seats shall be reserved for Scheduled Castes and 
Scheduled Tribes in every Municipality as bears as may be, the same proportion to 
the total number of seats to be filled by direct election in the Municipality as the 
population of the Scheduled Castes or of the Scheduled Tribes in the Municipal 
area bears to the total population of that area and such wards shall be those in 
which the population of the Scheduled Castes or the Scheduled Tribes, as the case 
may be, is most concentrated. It is noticed from the minutes of the proceedings of 
the Collector, Shahdol (Annexure P-7) that total population of Dhanpuri Town as 
per the Census of 2011 is 45156, out of which 4261 are the members of Scheduled 
castes, percentage of which comes to 9.44% of the total population. When 
computed against all 28 wards, ratio of population of the Scheduled Castes comes 
to 2.64%. According to sub-rule (4) of Rule 3 of the Rules of 1994, at the time of 
calculation under sub-rules (1), (2) and (3) of Rule 3 thereof, fraction less than half 
shall be ignored but fraction equal to half or more shall be computed as one. 
Therefore, 03 seats have been reserved for Scheduled castes. Similarly, 
population of Scheduled Tribes as per the census figure of 2011 is 8390, which 
comes to 18.58% of the total population of 45156 and when computed against 
total number of 28 wards, their ratio comes to 5.20%. Since fraction of 0.20 is less 
than half, 5 Wards have been reserved for Scheduled Tribes.

7. There is no problem so far as the action of the respondents to the extent of 
providing reservation to Scheduled Castes and Scheduled Tribes is concerned. 
However, the difficulty arises at the stage of applying sub-section (2) of Section 
29-A of the Act of 1961, which inter alia provides that as nearly as possible 
twenty-five percent of the total number of Wards shall be reserved for Other 
Backward Classes in such Municipalities where fifty percent or less seats are 
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reserved for Scheduled Castes and Schedules (sic: Scheduled) Tribes, and such 
seats shall be allotted by rotation to different Wards in such manner as may be 
prescribed, provided that if from any ward so reserved, no nomination paper is 
filed for election, as a Councillor by any member of the Other Backward Classes, 
then the Collector shall be competent to declare it as unreserved. Sub-Rule (2) of 
Rule 3 of the Rules of 1994 is also identically worded, which provides that as 
nearly as possible, 25% of the total number of wards shall be reserved for Other 
Backward Classes in such Municipalities, where out of the total number of wards, 
50% or less in number wards are reserved for Scheduled Castes and Scheduled 
Tribes, and such wards shall be reserved by lot from the remaining wards 
excluding the wards, reserved for Scheduled Castes and Scheduled Tribes 
(underlining ours).

8. At this stage, it is also to be noted that Sub-section (3) of Section 29-A of 
the Act, 1961 provides that as nearly as possible 50% of the total number of seats 
reserved under sub-sections (1) and (2), shall be reserved for women belonging to 
the Scheduled Castes or the Scheduled Tribes or Other Backward Classes, as the 
case may be. Sub-section (4) provides that as nearly as possible 50% (including 
the number of seats reserved for women belonging to the Scheduled Castes, 
Scheduled Tribes and Other Backward Classes), of the total number of seats to be 
filled by direct election in every Municipality shall be reserved for women and 
such seats shall be allotted by rotation to different wards in a Municipality in such 
manner as may be prescribed. Sub-section (5) of Section 29-A of the Act of 1961 
stipulates that the reservation of seats under sub-sections (1), (2) and (3) shall 
cease to have effect on the expiration of the period specified in Article 334 of the 
Constitution of India.

9. The Constitution Bench of the Supreme Court in K. Krishna Murthy 
(supra) had the occasion to examine this question in the context of reservation 
provided in local self-government institutions. Their Lordships held that the 
nature and purpose of such reservation provided under Articles 243-D and 243-T 
of the Constitution of India, are a measure different from reservation provided 
under Articles 15(4) and 16(4) of the Constitution of India. Reservation in local 
self-government institutions is a measure of protective discrimination to weaker 
sections of society at the local level, intended to afford them adequate 
representation in local self-government, and to give them a chance to play 
leadership role. Vertical reservation provided in favour of SCs, STs and OBCs 
however, when taken together, in any case, cannot exceed upper limit of 50%. 
However, the upper ceiling limit of 50% can, in exceptional circumstances, be 
breached to provide reservation to Scheduled Tribes in Schedule-V areas but this 
cannot be invoked for reservation in favour of backward classes for the purpose of 
local bodies located in general areas. The relevant paras 64 to 67 and 82 of the 
judgment are reproduced hereunder: 
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"64.  In the absence of explicit constitutional guidance as to 
the quantum of reservation in favour of backward classes in 
local self-government, the rule of thumb is that of proportionate 
reservation. However, we must lay stress on the fact that the 
upper ceiling of 50% (quantitative limitation) with respect to 
vertical reservations in favour of SCs/STs/OBCs should not be 
breached. On the question of breaching this upper ceiling, the 
arguments made by the petitioners were a little misconceived 
since they had accounted for vertical reservations in favour of 
SCs/STs/OBCs as well as horizontal reservations in favour of 
women to assert that the 50% ceiling had been breached in some 
of the States. This was clearly a misunderstanding of the position 
since the horizontal reservations in favour of women are meant to 
intersect with the vertical reservations in favour of SCs/STs/ 
OBCs, since one-third of the seats reserved for the latter 
categories are to be reserved for women belonging to the same. 
This means that seats earmarked for women belonging to the 
general category are not accounted for if one has to gauge whether 
the upper ceiling of 50% has been breached.

65.  Shri Rajeev Dhavan had contended that since the context 
of local self-government is different from education and 
employment, the 50% ceiling for vertical reservations which 
was prescribed in Indra Sawhney vs. Union of India, 1992 Supp 
(3) SCC 217, cannot be blindly imported since that case dealt 
with reservations in government jobs. It was further contended 
that the same decision had recognised the need for exceptional 
treatment in some circumstances, which is evident from the 
following words (SCC, p. 735, paras 809-10):

"809.  From the above discussion, the irresistible 
conclusion that follows is that the reservations 
contemplated in Clause (4) of Article 16 should not 
exceed 50%.

810.  While 50% shall be the rule, it is necessary not 
to put out of consideration certain extraordinary 
situations inherent in the great diversity of this country 
and the people. It might happen that in far-flung and 
remote areas the population inhabiting those areas 
might, on account of their being put of the mainstream 
of national life and in view of conditions peculiar to and 
characteristical to them, need to be treated in a different 
way, some relaxation in this strict rule may become 
imperative. In doing so, extreme caution is to be 
exercised and a special case made out."
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66. Admittedly, reservations in excess of 50% do exist in 
some exceptional cases, when it comes to the domain of 
political representation. For instance, the Legislative 
Assemblies of the States of Arunachal Pradesh, Nagaland, 
Meghalaya, Mizoram and Sikkim have reservations that are far 
in excess of the 50% limit. However, such a position is the 
outcome of exceptional considerations in relation to these areas. 
Similarly, vertical reservations in excess of 50% are permissible 
in the composition of local self-government institutions located 
in the Fifth Schedule Areas.

67. In the recent decision reported as Union of India Vs. 
Rakesh Kumar, (2010) 1 SCALE 281, this Court has explained 
why it may be necessary to provide reservations in favour of 
Scheduled Tribes that exceed 50% of the seats in panchayats 
located in Scheduled Areas. However, such exceptional 
considerations cannot be invoked when we are examining the 
quantum of reservations in favour of backward classes for the 
purpose of local bodies located in general areas. In such 
circumstances, the vertical reservations in favour of 
SC/ST/OBCs cannot exceed the upper limit of 50% when taken 
together. It is obvious that in order to adhere to this upper 
ceiling, some of the States may have to modify their legislation 
so as to reduce the quantum of the existing quotas in favour of 
OBCs.

***  ***  ***

82.     In view of the above, our conclusions are:-

(i) The nature and purpose of reservations in the context of
local self-government is considerably different from that of 
higher education and public employment. In this sense, Articles 
243-D and Article 243-T form a distinct and independent 
constitutional basis for affirmative action and the principles that 
have been evolved in relation to the reservation policies enabled 
by Articles 15(4) and 16(4) cannot be readily applied in the 
context of local self-government. Even when made, they need 
not be for a period corresponding to the period of reservation for 
purposes of Articles 15(4) and 16(4), but can be much shorter.

(ii) Article 243-D(6) and Article 243-T(6) are constitutionally 
valid since they are in the nature of provisions which merely 
enable the State Legislatures to reserve seats and chairperson 
posts in favour of backward classes. Concerns about 
disproportionate reservations should be raised by way of 
specific challenges against the State Legislations.
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(iii)  We are not in a position to examine the claims about 
over breadth in the quantum of reservations provided for OBCs 
under the impugned State Legislations since there is no 
contemporaneous empirical data. The onus is on the executive 
to conduct a rigorous investigation into the patterns of 
backwardness that act as barriers to political participation 
which are indeed quite different from the patterns of 
disadvantages in the matter of access to education and 
employment. As we have considered and decided only the
constitutional validity of Articles 243-D(6) and 243-T(6), it will 
be open to the petitioners or any aggrieved party to challenge 
any State legislation enacted in pursuance of the said 
constitutional provisions before the High Court. We are of the 
view that the identification of 'backward classes' under Article 
243- D(6) and Article 243-T(6) should be distinct from the 
identification of SEBCs for the purpose of Article 15(4) and that 
of  backward classes for the purpose of Article 16(4).

(iv) The upper ceiling of 50% vertical reservations in favour 
of SC/ST/OBCs should not be breached in the context of local 
self-government. Exceptions can only be made in order to 
safeguard the interests of Scheduled Tribes in the matter of their
representation in panchayats located in the Scheduled Areas.

(v) The reservation of chairperson posts in the manner 
contemplated by Article 243-D(4) and 243-T(4) is constitutionally 
valid. These chairperson posts cannot be equated with solitary 
posts in the context of public employment.

10. In Rakesh Kumar (supra), the Supreme Court while examining the 
provisions of Article 243-M and 243-D and Schedule-V of the Constitution of India, 
in the context of extension of provisions of its Part-IX (Panchayati Raj System) to 
Scheduled Areas, held that the object and policy is to preserve protection already 
granted to Scheduled Areas under Schedule-V and simultaneously to extend 
Panchayati Raj System to those areas. But, while extending Panchayati Raj System, 
Scheduled Tribes cannot be put to a disadvantageous position, compared to 
protection already afforded to them under Schedule-V. Exceptional treatment has 
been given to Scheduled Tribes in Scheduled Areas in view of peculiar conditions 
of those areas. The Supreme Court in that case held that limit of 50% maximum 
reservation as prescribed in Indra Sawhney and others vs. Union of India and 
others, 1992 Supp (3) SCC 217, applies to reservation of seats for Scheduled 
Castes and Scheduled Tribes in Panchayats under Article 243-D of the 
Constitution of India. Article 243-D envisages proportionate representation and is 
distinct and an independent constitutional basis of reservation in Panchayati Raj 
institutions. Reservation under Article 243-D cannot be compared with 
affirmative action measures and merit. However, even if the law laid down in 
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Indra Sawhney (supra) were to be applied, it does not recognize exceptions where 
reservation can exceed 50% in certain circumstances. It was however, held that 
reservation in Panchayats in Scheduled Areas is a fit case where exception can be 
applied, for the reason that there is compelling need in scheduled areas to 
safeguard interest of tribal communities by giving them effective voice in local 
self-government.

11. Applying the ratio of the aforesaid judgments however, it cannot be held 
that present case would fall in an exceptional category. Limit of 50% can be 
breached only if it is to be given to Schedule (sic: Scheduled) Tribes of the 
Panchayats in Scheduled Areas covered by Schedule-V of the Constitution. There 
is no such case here.

12. In the present case, in para 5.9 of the writ petition the petitioner has 
categorically pleaded as under:

"5.9 That after the resolution of the meeting was prepared the 
same was sent to the office of the respondent No.1. On receipt of 
resolution dated 30.05.2018, the respondent No.1 vide letter dated 
29.08.2019 which was issued to the Collector very categorically 
stated that since the seat have been reserved as per the provisions 
of Rule 7 of Rules 1994, However, as there are 28 seats, 15 seats 
have been reserved and the same is a clear violation of Section 29 
A of the Act of 1961 as the same reserved seats exceed 50% of the 
total seats available. It is hereby clarified that Municipal Council 
Dhanpuri has 28 wards and each ward has 1 seat therefore, total 
number of wards comes to 28 and as per the provision of Section 
29A, the maximum number of reservation viz 50% should be only 
14 seats and not 15 seats. Therefore, as stated supra vide letter 
dated 29.08.2019 the respondent No.1 directed the Collector to re-
initiate the process of reservation".

13. It is evident from the letter dated 29.08.2019 (Annexure P-6) that the 
Government taking note of the fact that out of 28 Wards in the Municipal Council 
Dhanpuri, 15 Wards have been reserved for Scheduled Castes, Scheduled Tribes 
and Other Backward Classes which is in excess of 50%, directed the Collector, 
Shahdol that as per Section 29-A of the Act of 1961, reservation cannot exceed the 
limit of 50%. The Collector was required to re-submit the proposal for reservation 
in the Municipal Council, Dhanpuri in conformity with the Rules. The 
respondents in their counter affidavit have not denied the factum of the said 
direction of the Government to the Collector. However, the learned counsel for 
the respondents orally argued that the aforesaid communication was issued much 
prior to issuance of notice under Rule 7 of the Rules of 1994 and no interference 
can be made therewith now at this stage. It is thus evident that the State 
Government had already directed the Collector for making fresh proposal of 
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reservation in the Municipality, intending to adhere to the upper limit of 50% in 
terms of Section 29-A of the Act, which was in conformity with ratio of the 
judgment rendered by the Constitution Bench of the Supreme Court in the case of 
K. Krishna Murthy (supra).

14.  Indubitably, the Municipal Council Dhanpuri does not fall within the 
Schedule-V areas and therefore, the upper limit of 50% for providing reservation 
in favour of Scheduled Tribes cannot be breached in this case. The Supreme Court 
clarified this aspect in Rakesh Kumar (supra) as to why it may be necessary to 
provide reservation in favour of the Scheduled Tribes that exceeds 50% of the 
seats in Panchayats located in Scheduled Areas. The Constitution Bench of 
Supreme Court therefore, in the case of K. Krishna Murthy (supra) categorically 
held that such exceptional considerations cannot be invoked while examining the 
quantum of reservation in favour of the Backward Classes for the purpose of local 
bodies located in general areas. It was held that in such circumstances, the vertical 
reservation in favour of SCs/STs/OBCs, when taken together, cannot exceed the 
upper limit of 50%. Their Lordships held that it is obvious that in order to adhere 
to this upper ceiling, some of the States may have to modify their legislation so as 
to reduce the quantum of existing quotas in favour of OBCs. No doubt, sub-
section (2) of Section 29-A of the Act of 1961 provides that twenty-five percent of 
the total number of Wards shall be reserved for Other Backward Classes in 
Municipality but this provision is subject to two riders, firstly, that twenty-five 
percent need not be rigidly applied as it is preceded by the expression "as nearly as 
possible"; and secondly, it prescribes that such 25% of total number of Wards shall 
be reserved for OBC where 50% or less seats are reserved for Scheduled Castes 
and Scheduled Tribes. In other words, the rider of upper ceiling of 50% is implicit 
even in sub-section (2) of Section 29-A of the Act of 1961.

15.  In view of our preceding analysis of law, the writ petition deserves to 
succeed. The notification dated 28.11.2020 (Annexure P-1) to the extent of 
providing reservation of 07 seats to Other Backward Classes (OBC) is set-aside 
with a direction to the respondents to provide reservation only for 06 (six) seats to 
the OBC so as to implement the direction of the Government dated 29.08.2019 
and undertake a fresh exercise to provide such reservation by rotation in terms of 
Rule 3(3) of the Rules of 1994. Entire exercise shall be undertaken and completed 
at the earliest but not later than 15 days.

16.    Accordingly, the writ petition is allowed. There shall no order as to costs.

Petition allowed
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I.L.R. [2021] M.P. 471
CONTEMPT PETITION CIVIL

Before Mr. Justice G.S. Ahluwalia
CONC No. 1868/2020 (Gwalior) decided on 2 December, 2020

STATE OF M.P.  …Petitioner                                                                                                                                         

Vs.

DINESH SINGH RAJPUT & anr.                           …Respondents

A. Contempt of Courts Act (70 of 1971), Section 12 – Illegal 
Detention – Suo Motu proceedings – Held – Person was unlawfully taken into 
police custody without verifying his identity – Without formal arrest, he was 
kept in illegal detention – Prior to verification of his identity, press note was 
also released branding him that “accused with reward of Rs. 5000 has been 
arrested” – His uncovered face photograph was also got published in 
newspaper as well as uploaded on social media – Respondents violated 
directions of Supreme Court and hence liable for Contempt of Court.   

(Paras 7, 8 & 10 to 14)

d- U;k;ky; voeku vf/kfu;e ¼1971 dk 70½] /kkjk 12 & voS/k fujks/k & 
Loiszj.kk ls dk;Zokgh & vfHkfu/kkZfjr & O;fDr dks] mldh igpku lR;kfir fd;s fcuk 
fof/kfo:) iqfyl vfHkj{kk esa fy;k x;k Fkk & fcuk vkSipkfjd fxj¶rkjh ds] mls voS/k 
fujks/k esa j[kk x;k & mldh igpku ds lR;kiu iwoZ gh] ;g crkrs gq, izsl uksV Hkh tkjh 
fd;k x;k Fkk fd **5000@& :- dh bukeh jkf'k okys vfHk;qDr dks fxj¶rkj dj fy;k 
x;k gS** &  mlds fcuk <ads psgjs okyh QksVks dks Hkh lekpkj i= esa izdkf'kr dj fn;k 
x;k vkSj lkFk&lkFk lks'ky ehfM;k ij Hkh viyksM dj fn;k x;k & izR;FkhZx.k us 
mPpre U;k;ky; ds funs'kksa dk mYya?ku fd;k gS rFkk blfy, U;k;ky; dh voekuuk 
gsrq nk;h gSaA 

B. Contempt of Courts Act (70 of 1971), Section 12 – Illegal 
Detention – Bonafide Apology – Conduct – Held – Respondents have not 
shown any remorse for their actions and are mud-sledging against each other 
– Respondents acted as an unruly horse, taking advantage of their uniform 
and official position in a most disagreeable manner, which may shake 
confidence of general public in police department – Such act is a direct attack 
on very existence of humanity – Apologies tendered are not bonafide, hence 
rejected.     (Paras 15, 16, 22 & 27)

� [k- U;k;ky; voeku vf/kfu;e ¼1971 dk 70½] /kkjk 12 & voS/k fujks/k & 
ln~HkkoiwoZd ekQh & vkpj.k & vfHkfu/kkZfjr & izR;FkhZx.k us viuh dkjZokbZ ds fy, 
dksbZ Xykfu iznf'kZr ugha dh gS rFkk ,d&nwljs ds fo:) dhpM+ mNky jgs gSa & 
izR;FkhZx.k us viuh onhZ vkSj 'kkldh; in dk ykHk mBkrs gq,] ,d csyxke ?kksM+s ds :Ik 
esa vR;ar vfiz; <ax ls dk;Z fd;k gS] tks fd iqfyl foHkkx ij vke turk ds fo'okl dks 
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Mxexk ldrk gS & ,slk d`R; ekuork ds ewy vfLrRo ij ,d izR;{k geyk gS & ekaxh 
xbZ ekQh ln~HkkoiwoZd ugha gSa] vr% ukeatwj dh xbZA 

� C. Contempt of Courts Act (70 of 1971), Section 12 – Illegal 
Detention – Punishment – Held – If guilty person has realized that he has 
committed a mistake, Court must award one opportunity to improve their 
conduct as a human being in future – Instead of jail sentence, fine of Rs. 1000 
is awarded.   (Para 27 & 28)

x- U;k;ky; voeku vf/kfu;e ¼1971 dk 70½] /kkjk 12 & voS/k fujks/k & 
n.M & vfHkfu/kkZfjr & ;fn nks"kh O;fDr dks ;g vglkl gks tkrk gS fd mlls xyrh 
gqbZ gS] U;k;ky; dks mUgsa Hkfo"; esa balku ds :Ik esa vius vkpj.k dks lq/kkjus dk ,d 
volj t:j nsuk pkfg, & tsy dh ltk ds ctk;] 1000@& :- dh 'kkfLr vf/kfu.khZr 
dh xbZA 
Cases referred:

AIR 1997 SC 610, (1995) 6 SCC 249. 

M.P.S. Raghuvanshi, Addl. A. G. for the State. 
Tapan Trivedi, for the respondent No. 1. 
D.P. Singh, for the respondent No. 2. 

(Supplied: Paragraph numbers)

J U D G M E N T  

G.S. AHLUWALIA, J.:- This Contempt proceeding has been initiated Suo 
Moto (sic: Motu) against the respondents, by this Court by order dated 2-11-2020. 
The respondent no. 1 is posted as Sub-Inspector and at the relevant time, he was 
the S.H.O., Police Station Bahodapur, Gwalior and respondent no. 2 is working as 
Constable and at the relevant time, he was posted in Police Station Bahodapur, 
Gwalior.

2. The facts leading to initiation of this suo-moto (sic : motu) Contempt 
Petition in short are that one Arun Sharma, [in short shall be referred as Arun 
Sharma (Tenant)], Writ Petitioner in W.P. No. 13057 of 2020, is a tenant in a shop, 
and the landlady of the said shop, filed an application before the respondent no.1 
that Arun Sharma (Tenant) is neither making payment of rent, nor is vacating the 
shop. The said complaint was marked by the respondent no.1 to S.I. Sangita Minj, 
and immediately thereafter, the S.I. Sangita Minj and respondent no.2, forcibly 
got the shop vacated from Arun Sharma (Tenant) and brought his belongings to the 
Police Station Bahodapur, where Arun Sharma (Tenant) was compelled to give an 
undertaking that he would vacate the shop and thereafter, he was allowed to take 
his belongings back. Thereafter, it appears that Arun Sharma (Tenant), did not 
vacate the shop. On 13-8-2020, the Superintendent of Police, Gwalior, issued an 
order, declaring rewards against ten persons, including one Arun Sharma, son of 
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Omprakash Sharma, resident of Sector No.2, D-97, Vinay Nagar, Police Station 
Bahodapur, Gwalior. Thereafter, Arun Sharma (Tenant), was taken in unlawful 
custody on the pretext that he is the same person, against whom the 
Superintendent of Police, Gwalior has declared a reward. A press note with 
caption that "accused with reward of Rs. 5000/- has been arrested" with 
photograph of uncovered face of Arun Sharma (Tenant) was also circulated by the 
respondent no.1, to the print media and social media by releasing press note 
through I.T. Cell, Office of Superintendent of Police, Gwalior. However, on the 
complaint made by the brother of Arun Sharma (Tenant), the Superintendent of 
Police, Gwalior, directed for an enquiry and it was found that the Arun Sharma 
(Tenant) is not the same person, against whom reward was declared and after 
unlawful detention of Arun Sharma (Tenant) for 7 ½ hours in the police station 
Bahodapur, he was released. This Court by order dated 2-11-2020, found that 
although Arun Sharma (Tenant) was taken in custody, but he was not formally 
arrested as well as the directions given by the Supreme Court in the case of D.K. 
Basu Vs. State of W.B., reported in AIR 1997 SC 610 were blatantly flouted, 
therefore, in the light of the directions given by the Supreme Court in para 36 of 
the judgment, suo moto (sic: motu) contempt proceedings have been initiated. 

3.  The respondent no.1 has filed his return and submitted that the respondent 
no.1 has absolutely no willful intention to disobey or flout the directions of the 
Hon'ble Supreme Court in the case of D.K. Basu (1997)(Supra). He has a service 
career of 7 years and recently has been awarded one certificate of appreciation. It 
is claimed that on 13-8-2020, the Superintendent of Police, Gwalior issued an 
order under Para 80(1) of M.P. Police Regulations and a reward of Rs. 5000 was 
declared against one Arun Sharma, son of Omprakash Sharma, resident of Sector 
No.2, D-97, Vinay Nagar, Police Station Bahodapur, Gwalior. Therefore, 
instructions were issued to the Police Station Bahodapur personals (sic: 
personnel) to put efforts to trace whereabouts of accused Arun Sharma, son of 
Omprakash Sharma, resident of Sector No.2, D-97, Vinay Nagar, Police Station 
Bahodapur, Gwalior. The respondent no.2 informed that Arun Sharma, son of 
Omprakash, against whom a reward of Rs. 5000 has been declared has now 
changed his address and at present he is residing in Laxman Talaiya, Near Asmani 
Temple, Kapate Wali Gali, Shinde Ki Chhawani, Gwalior, and he knows him 
personally. On the specific information given by respondent no.2, Arun Sharma 
(Tenant) was brought to the police station at 13:56 on 14-8-2020, for verification 
and investigation to be carried out by the investigator of crime no. 255/2011 
registered at Police Station Gole Ka Mandir, Gwalior i.e., a different police 
station. It is claimed by the respondent no.1, that prior to 14-8-2020, he had never 
seen Arun Sharma (Tenant). Thereafter on verification done by the Police of 
Police Station Gole Ka Mandir, it was found that Arun Sharma (Tenant) is not the 
same person against whom a reward of Rs. 5000 was declared therefore at 21:37 
he was allowed to go. It is submitted that Arun Sharma (Tenant), was taken in 

473I.L.R.[2021]M.P. State of M.P. Vs. Dinesh Singh Rajput



custody on the incorrect but specific information given by respondent no.2, 
therefore, a mistake was committed by the answering respondent. It is further 
submitted that the press note regarding "arrest of Arun Sharma (Tenant) an 
accused against whom reward of Rs. 5000 was declared" with his photograph of 
uncovered face was shared with media on the basis of the departmental circular 
dated 2-1-2014, which has been partially quashed by this Court by order dated 
2-11-2020, however, the quashed part of the circular dated 2-1-2014 was in 
existence on 14-8-2020. It is submitted that the respondent no. 1 has committed a 
mistake out of enthusiasm.

4. The respondent no. 2 has filed his return and has taken a completely 
different stand from that of respondent no.1. It is pleaded by him that he is a poor 
Class-3 employee holding the post of Constable in Police Department. Arun 
Sharma (Tenant) was arrested by respondent no.1 on 14-8-2020. The respondent 
no.2 was not the member of the team which was led by respondent no.1. Further, 
the respondent no.2 at the relevant point of time was performing his duties over 
Dial 100 Eagle 62-B-24 at Bahodpur Tiraha from 10:17 till 17:52. The respondent 
no.2 was not the active member of the arrest team and has not violated any 
direction given by the Supreme Court in the case of D.K. Basu (1997)(Supra). It is 
further submitted that when the respondent no.2 came back to the police station, 
he found that one Arun Sharma (Tenant) was arrested and Constable Abhishek 
Sharma, intimated him about the arrest of Arun Sharma (Tenant). It is submitted 
that the respondent no.2 had no power and authority to intervene in the matter. It is 
further pleaded that when he was on duty on Dial 100, one Constable Abhishek 
Sharma, Batch No. 1839 had made a call from his mobile no. 9340349605 and 
intimated that the team has arrested on Arun Sharma.

5. Thus, from the return filed by the respondent no.1, it is clear that he has 
claimed that in fact it was the respondent no.2, who gave a specific information, 
that he knows Arun Sharma (Tenant) personally, and he is the same person, 
against whom reward of Rs. 5000 has been declared, whereas the respondent no.2 
has stated that he was not the member of the arrest team and his duty was on 
Bahodapur Tiraha on Dial 100 and he does not know anything about the arrest of 
Arun Sharma (Tenant).

6. However, during the course of arguments, it was admitted by the Counsel 
for the respondent no.2, that he is in the photograph with uncovered face of Arun 
Sharma (Tenant), but could not explain as to when his duty was not in the police 
station, then why he was present at the time of photo session and why he actively 
participated in photo session.

7. Although the respondent no.1 has claimed that Arun Sharma (Tenant) was 
taken in custody due to mistaken identity and was released after due verification, 
but has not explained that why his photograph with uncovered face of Arun 
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Sharma (Tenant) with caption "Accused with reward of Rs. 5000/- has been 
arrested" was released by him, even prior to verification. From the return filed by 
the respondent no.1, it is clear that the respondent no.1 did not conduct any 
verification as to whether the person who has been taken in custody is the same 
person against whom reward of Rs. 5000 has been declared or not?

8. During the course of arguments, Shri Amit Sanghi, Superintendent of 
Police, Gwalior who had joined the Court proceedings through Video 
Conferencing in W.P. No. 13057/2020 and was present during the hearing of this 
case also, submitted that in fact he was informed by the brother of Arun Sharma 
(Tenant) that his brother is an innocent person, and has been wrongly taken into 
custody and on his directions, verification was done and accordingly it was found 
that Arun Sharma (Tenant) is not the person, against whom, reward of Rs. 5000 
has been declared and accordingly, he was released. Thus, it is clear that the stand 
taken by the respondent no.1, that the verification was done by Police of Police 
Station Gole Ka Mandir, on its own is incorrect, and infact only after the 
intervention of the Superintendent of Police, Gwalior, an enquiry was conducted 
regarding the identify of Arun Sharma (Tenant) and after finding that Arun 
Sharma (Tenant) is not the same person, against whom a reward of Rs. 5000 has 
been declared, Arun Sharma (Tenant) was allowed to go. Further, the respondent 
no. 1 in para 6 of his return has stated that after the reward of Rs. 5000 was 
declared by the Superintendent of Police, Gwalior, instructions were issued to the 
Police Station Bahodapur personals (sic: personnel) to put the efforts to trace out 
Arun Sharma, son of Omprakash Sharma, wanted in crime no. 255/2011. The 
copy of the order by which rewards were declared by the Superintendent of 
Police, Gwalior has been filed by the respondent no.1. From the said order, it is 
clear that reward against one more person, namely Avinash son of Ashok 
Upadhyay resident of Sector 3, behind Electricity Office, Vinay Nagar, Police 
Station Bahodapur, Distt. Gwalior, was also declared and he was also the resident 
of an area falling within the territorial jurisdiction of Police Station Bahodapur, 
then why instructions were issued to trace out Arun Sharma only and why not 
Avinash son of Ashok Upadhyay also? Thus, it is clear that Arun Sharma (Tenant) 
was unlawfully taken into custody with malice and in utter misuse of the official 
position. Further, it is not the case of the respondent no.1 that before releasing the 
press note, he had ever tried to verify the identity of Arun Sharma (Tenant). The 
contention of the respondent no.1 is that he had blindly relied upon the 
information given by respondent no.2. This conduct of respondent no.1 is not in 
accordance with law. "Good Faith" has been defined under Section 52 of Penal 
Code, according to which "due care and attention" is must. However, it is not the 
case of the respondent no.1 that he had acted with due care and attention.

9. It is further submitted by Shri M.P.S. Raghuvanshi, Additional Advocate 
General, that a preliminary enquiry was conducted by the Superintendent of 

475I.L.R.[2021]M.P. State of M.P. Vs. Dinesh Singh Rajput



Police, Gwalior, and it was found that the respondents no. 1 and 2 were 
responsible for the illegal detention of Arun Sharma (Tenant) and accordingly, 
a charge sheet has been issued against them and earlier they were line-attached, 
however, considering the seriousness of the matter, today they have been placed 
under suspension.

10. Thus, it is clear that not only Arun Sharma (Tenant) was unlawfully taken 
into custody by the respondents no. 1 and 2 but without formally arresting him, he 
was kept in the police station in illegal detention for 7 ½ hours and only after the 
intervention of the Superintendent of Police, Gwalior, Arun Sharma (Tenant) was 
released from the Police Station Bahodapur, Gwalior. Not only that a press note 
was also released to the effect that Arun Sharma "Accused with reward of Rs. 
5000/- has been arrested" and his photograph of uncovered face was also 
published in the news papers as well as was also uploaded on Social Media, 
through I.T. Cell, Superintendent of Police, Gwalior. Further, the State of M.P., 
and Superintendent of Police, Gwalior, in their compliance report dated 20-10-
2020, filed in W.P. No. 13057/2020 have filed a copy of news published in the 
newspaper that the respondent no. 3 has been suspended for arresting an 
innocent person. Thus, it is the case of the State of M.P., and Superintendent 
of Police, Gwalior also, that Arun Sharma (Tenant) was arrested without 
preparing an arrest memo. None of the respondents have prayed for leading 
evidence in support of their defence.

11.    The Supreme Court in the case of D.K. Basu (1997) (Supra) has held as 
under : 

35. We, therefore, consider it appropriate to issue the following 
requirements to be followed in all cases of arrest or detention till 
legal provisions are made in that behalf as preventive measures:

(1) The police personnel carrying out the arrest and handling 
the interrogation of the arrestee should bear accurate, visible 
and clear identification and name tags with their designations. 
The particulars of all such police personnel who handle 
interrogation of the arrestee must be recorded in a register.

(2) That the police officer carrying out the arrest of the arrestee 
shall prepare a memo of arrest at the time of arrest and such 
memo shall be attested by at least one witness, who may either 
be a member of the family of the arrestee or a respectable person 
of the locality from where the arrest is made. It shall also be 
countersigned by the arrestee and shall contain the time and date 
of arrest.

(3) A person who has been arrested or detained and is being 
held in custody in a police station or interrogation centre or 
other lock-up, shall be entitled to have one friend or relative or 
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other person known to him or having interest in his welfare 
being informed, as soon as practicable, that he has been arrested 
and is being detained at the particular place, unless the attesting 
witness of the memo of arrest is himself such a friend or a 
relative of the arrestee.

(4) The time, place of arrest and venue of custody of an arrestee 
must be notified by the police where the next friend or relative of 
the arrestee lives outside the district or town through the Legal Aid 
Organisation in the District and the police station of the area 
concerned telegraphically within a period of 8 to 12 hours after the 
arrest.

(5) The person arrested must be made aware of this right to 
have someone informed of his arrest or detention as soon as he is 
put under arrest or is detained.

(6) An entry must be made in the diary at the place of detention 
regarding the arrest of the person which shall also disclose the 
name of the next friend of the person who has been informed of 
the arrest and the names and particulars of the police officials in 
whose custody the arrestee is.

(7) The arrestee should, where he so requests, be also 
examined at the time of his arrest and major and minor injuries, 
if any present on his/her body, must be recorded at that time. The 
"Inspection Memo" must be signed both by the arrestee and the 
police officer effecting the arrest and its copy provided to the 
arrestee.

(8) The arrestee should be subjected to medical examination 
by a trained doctor every 48 hours during his detention in 
custody by a doctor on the panel of approved doctors appointed 
by Director, Health Services of the State or Union Territory 
concerned. Director, Health Services should prepare such a 
panel for all tehsils and districts as well.

(9) Copies of all the documents including the memo of arrest, 
referred to above, should be sent to the Illaqa Magistrate for his 
record.

(10) The arrestee may be permitted to meet his lawyer during 
interrogation, though not throughout the interrogation.

(11) A police control room should be provided at all district and 
State headquarters, where information regarding the arrest and 
the place of custody of the arrestee shall be communicated by 
the officer causing the arrest, within 12 hours of effecting the 
arrest and at the police control room it should be displayed on a 
conspicuous notice board.
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36. Failure to comply with the requirements hereinabove 
mentioned shall apart from rendering the official concerned 
liable for departmental action, also render him liable to be 
punished for contempt of court and the proceedings for 
contempt of court may be instituted in any High Court of the 
country, having territorial jurisdiction over the matter.

12. Undisputedly, Arun Sharma (Tenant) was detained by the respondents no. 
1 and 2, but he was not formally arrested and was kept in police station for 7½  
hours and the directions no. 2 to 10 given by the Supreme Court in the case of D.K. 
Basu (1997) (Supra) were completely flouted. The verification of identity of Arun 
Sharma (Tenant) was got done by Superintendent of Police, Gwalior, on a 
complaint made by the brother of Arun Sharma (Tenant) and only after his 
intervention, Arun Sharma (Tenant) was released from Police Station. The most 
unfortunate part of the matter is that the respondent no.1,2 and S.I. Sangita Minj, 
posted in Police Station Bahodapur, Gwalior were involved in forcible eviction of 
Arun Sharma (Tenant) without there being any order of the Court and the 
belongings of Arun Sharma (Tenant) were brought to the Police Station 
Bahodapur, where Arun Sharma (Tenant) was forced to give an undertaking and 
only thereafter he was allowed to go back and retain the shop as per his 
undertaking. Further, when Arun Sharma (Tenant) did not vacate the shop inspite 
of his undertaking, therefore, he was taken in illegal custody by projecting that he 
is an accused against whom award of Rs.5000 has been declared, but admittedly, 
that was incorrect.

13. It is not out of place to mention here, that today, this Court by a detailed 
order passed in W.P. No. 13057/2020 filed by Arun Sharma (Tenant) has held that 
the respondents no. 1 and 2 have grossly violated the fundamental rights of Arun 
Sharma (Tenant). The conduct of the respondents substantially interferes with the 
due course of justice.

14. Under these circumstances, it is held that the respondents no. 1 and 2 are 
guilty of committing Contempt of Supreme Court by flouting the directions given 
in the case of D.K. Basu (1997) (Supra) and accordingly they are held liable for 
committing Contempt of Court.

15. Whether apology tendered by respondents is bonafide or not?

Although, the respondents have tendered their conditional apology but the 
same does not appear to be bonafide. The respondent no.1 has taken a stand that he 
had acted on the specific information given by the respondent no.2, whereas it is 
the case of the respondent no.2, that he has nothing to do with detention of Arun 
Sharma (Tenant) because at the relevant time, he was posted at different place. 
However, in the preliminary enquiry conducted by Add. Superintendent of Police, 
City (Center), Gwalior, which has been reproduced in order passed today in W.P. 
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No. 13057/2020, it has come on record that in fact, on the information given by the 
respondent no.2, the respondent no.1, had taken Arun Sharma (Tenant) in custody. 
However, the respondent no.1, without verifying the identity of Arun Sharma 
(Tenant), released a press note thereby branding Arun Sharma (Tenant) as an 
accused with reward of Rs. 5000 and his uncovered face photograph and the news 
regarding his arrest was uploaded on social platform and was also published in the 
newspapers. Further, the contention of respondent no.1 that he had blinding       
(sic : blindly) relied upon the information given by respondent no.2 cannot be 
accepted because in view of Section 52 of Indian Penal Code, it cannot be said that 
the respondent no.1 had acted in Good Faith, because even according to 
respondent no.1, he did not take any due care or attention in the matter. Both the 
respondents have not shown any remorse for their actions and are now involved in 
mud-sledging against each other. Arun Sharma (Tenant) was kept in illegal 
detention in utter violation of directions given by the Supreme Court in the case of 
D.K. Basu (1997) (Supra) out of sheer malice, as Arun Sharma (Tenant) had not 
vacated the shop inspite of undertaking given by him to the police. In fact the 
conduct of the respondents is a direct attack on the Fundamental Rights of the 
citizens of India and is a glaring example of atrocities committed by misusing 
their official position.

16. Under these circumstances, this Court is of the considered opinion, that 
the Apologies tendered by the respondents cannot be said to be bonafide and 
therefore, the same cannot be accepted. Accordingly, the apologies tendered by 
both the respondents are not accepted and hereby rejected.

17. Office is directed to keep a copy of order passed today in W.P. No. 
13057/2020, in the file of this case.

18. Call after some time for hearing on the question of sentence.

G.S. Ahluwalia 
Judge

Later on :

19. Heard the Counsel for the respondents as well as respondents on the 
question of punishment. It is submitted that the respondents are young persons, 
having committed a mistake, therefore, while imposing punishment, mercy may 
be shown by the Court.

20. Heard the learned Counsel for the respondents.

21. The Supreme Court in the case of J. Vasudevan v. T.R. Dhananjaya 
reported in (1995) 6 SCC 249, has held as under :
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14. Coming to the mercy jurisdiction, let it be first stated that 
while awarding sentence on a contemner the Court does so to 
uphold the majesty of law, and not with any idea of vindicating 
the prestige of the Court or to uphold its dignity. It is really to see 
that unflinching faith of the people in the courts remains intact. 
But, if the order of even the highest Court of the land is allowed 
to be wilfully disobeyed and a person found guilty of contempt 
is let off by remitting sentence on plea of mercy, that would send 
wrong signals to everybody in the country. It has been a sad 
experience that due regard is not always shown even to the order 
of the highest Court of the country. Now, if such orders are 
disobeyed, the effect would be that people would lose faith in 
the system of administration of justice and would desist from 
approaching the Court, by spending time, money and energy to 
fight their legal battle. If in such a situation mercy is shown, the 
effect would be that people would not knock the door of the 
courts to seek justice, but would settle score on the streets, 
where muscle power and money power would win, and the 
weak and the meek would suffer. That would be a death-knell to 
the rule of law and social justice would receive a fatal blow. This 
Court cannot be a party to it and, harsh though it may look, it is 
duty-bound to award proper punishment to uphold the rule of 
law, how so high a person may be. It may be stated, though it is 
trite, that nobody is above the law. The fact that the petitioner is 
an IAS officer is of no consequence, so far as the sentence is 
concerned. We would indeed think that if a high officer indulges 
in an act of contempt, he deserves to be punished more 
rigorously, so that nobody would take to his head to violate the 
Court's order. May we also say that a public officer, being a part 
of the Government, owes higher obligation than an ordinary 
citizen to advance the cause of public interest, which requires 
maintenance of rule of law, to protect which contemners are 
punished.

22. If the facts of this case are considered, then it is clear that the respondents 
no. 1 and 2, have acted as an unruly horse, by misusing their official position. The 
respondents, being police officers, had duty to maintain the law and order, but it 
appears that taking advantage of their Uniform and official position, the 
respondents have acted in a most disagreeable manner, which may shake the 
confidence of the general public in Police Department. The Police is the guardian 
of the citizens of India and is also an eye and ears of the Judiciary. If the police 
officers are allowed to misuse their office, in utter violation of directions of the 
Supreme Court, then this Court will be failing in discharging its Constitutional 
duty.

480 I.L.R.[2021]M.P.State of M.P. Vs. Dinesh Singh Rajput



23. At this stage, it is once again submitted by Shri Tapan Trivedi, and Shri 
D.P. Singh, Counsels for the respondents no. 1 and 2 that, this Court may shower 
its mercy on the respondents by not awarding jail sentence, however, fine may be 
imposed. It is further submitted that the respondents no. 1 and 2 have realised their 
mistake and they may be awarded lesser punishment, so that they may improve 
their conduct has (sic : as) a human being in future. 

24. The respondent no. 1 Dinesh Rajput, S.I., the then S.H.O., Police Station 
Bahodapur, Gwalior who is present through V.C. from the S.P. Office, Gwalior, 
also submitted that he may be awarded some lesser punishment and now he has 
realised the emotions of a comman (sic: common) man. However, he further 
admitted that branding Arun Sharma (Tenant) as "an accused with reward of Rs. 
5000 has been arrested" and his uncovered face photograph uploaded on social 
platform as well as to print media, was an act of his recklessness and should not 
have been done without verifying the identity of Arun Sharma (Tenant).

25. The respondent no.2 Achal Sharma, Constable, Police Station Bahodapur, 
Distt. Gwalior, also prayed for lesser punishment.

26. Considered the submissions made by the respondents no.1 and 2 and their 
Counsels.

27. The Courts must award sentence proportionate to the guilty act and in the 
present case, the respondents no.1 and 2 have violated the fundamental rights of 
Arun Sharma (Tenant) by branding him as an accused with reward of Rs. 5000, 
and keeping him in illegal detention in utter violation of directions issued by the 
Supreme Court in the case of D.K. Basu (1997) (Supra) and thus the act of the 
respondents is a direct attack on the very existence of humanity, however, this 
Court also cannot lose sight of the fact, that if the guilty person, has realized that 
he has committed a mistake, which should not have been committed, then this 
Court must award one opportunity to them to improve their conduct as a human 
being in future. 

28. Therefore, instead of awarding jail sentence, a punishment of fine of Rs. 
1000/- is awarded. The fine amount be deposited within a period of 15 days from 
today, failing which the respondents no. 1 and 2 shall undergo the simple 
imprisonment of 15 days.

29. Accordingly, the Contempt Petition is finally disposed of.

Order accordingly
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I.L.R. [2021] M.P. 482
MISCELLANEOUS PETITION 

Before Mr. Justice Vishal Dhagat
MP No. 6597/2019 (Jabalpur) decided on 6 January, 2021

RAJDEEP KAPOOR (DR.)  …Petitioner                                                                                                                                                    

Vs.

MOHD. SARWAR KHAN & anr.    …Respondents

A. Land Revenue Code, M.P. (20 of 1959), Section 109 & 110 – 
Mutation – Reporting of Acquisition – Delay – Held – Reporting of acquisition 
of legal right and interest within 6 months is obligatory and not mandatory – 
Section 109 & 110 of Code does not bar mutation if reporting is done beyond 
6 months – In matter of undisputed cases, mutation cannot be refused  only 
on ground of delay – Additional Commissioner rightly allowed mutation 
application – Liberty granted to petitioner to establish title before Civil 
Court  – Petition dismissed.  (Paras 8, 17 &19)

d- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 109 o 110 & ukekarj.k & 
vtZu dh fjiksVZ nsuk & foyac & vfHkfu/kkZfjr & Ng ekg ds Hkhrj fof/kd vf/kdkj vkSj 
fgr ds vtZu dh fjiksVZ djuk ck/;dj gS rFkk u fd vkKkid & lafgrk dh /kkjk 109 o 
110 ukekarj.k dk otZu ugha djrh gSa ;fn Ng ekg ds ijs fjiksVZ dh tkrh gS & 
vfookfnr izdj.kksa ds ekeys esa] dsoy foyac ds vk/kkj ij ukekarj.k dks vLohdkj ugha 
fd;k tk ldrk & vfrfjDr vk;qDr us ukekarj.k vkosnu dks mfpr :i ls eatwj fd;k 
& ;kph dks flfoy U;k;ky; ds le{k gd LFkkfir djus dh Lora=rk iznku dh xbZ & 
;kfpdk [kkfjtA 

B. Land Revenue Code, M.P. (20 of 1959), Section 109 & 110 – 
Mutation Proceedings – Principle of Estoppel – Held – Principle of estoppel is 
applicable in Revenue Courts – Principle of estoppel is a principle of equity – 
Once a fact is admitted by a party before Court then in subsequent 
proceedings he cannot be allowed to deny the said fact by leading evidence.                                

 (Para 9 & 17)

[k- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 109 o 110 & ukekarj.k 
dk;Zokfg;ka & foca/k dk fl)kar & vfHkfu/kkZfjr & foca/k dk fl)kar jktLo U;k;ky;ksa 
esa ykxw gksrk gS & foca/k dk fl)kar lkE;k dk ,d fl)kar gS & U;k;ky; ds le{k 
i{kdkj }kjk ,d ckj dksbZ rF; Lohdkj dj fy;k tkrk gS rks i'pkr~orhZ dk;Zokfg;ksa esa 
mls lk{; izLrqr dj dfFkr rF; dks vLohdkj djus dh eatwjh ugha nh tk ldrhA  

C. Land Revenue Code, M.P. (20 of 1959), Section 109 & 110 and 
Evidence Act (1 of 1872), Sections 3, 32, 33, 43 & 53 – Applicability – Held – 
Evidence Act is not applicable to proceedings under the Code of 1959.                                                                        

  (Para 13)
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x- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 109 o 110 ,oa lk{; 
vf/kfu;e ¼1872 dk 1½] /kkjk,¡ 3] 32] 33] 43 o 53 & iz;ksT;rk & vfHkfu/kkZfjr & lk{; 
vf/kfu;e] 1959 dh lafgrk ds varxZr dk;Zokfg;ksa ij ykxw ugha gksrk gSA 

D. Land Revenue Code, M.P. (20 of 1959), Section 109 & 110 and 
Evidence Act (1 of 1872), Section 137 – Mutation Proceedings – 
Examination/Cross Examination of Witness – Held – Mutation proceedings 
before revenue Courts are to be decided as per evidence adduced by parties 
before it – Evidence means documents and affidavits/statements submitted 
by parties in support of their case – Neither witness is to be examined on oath 
nor to be cross-examined.   (Para 10 & 16)

?k- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 109 o 110 ,oa lk{; 
vf/kfu;e ¼1872 dk 1½] /kkjk 137 & ukekarj.k dk;Zokfg;ka & lk{kh dk 
ijh{k.k@izfr&ijh{k.k & vfHkfu/kkZfjr & jktLo U;k;ky;ksa ds le{k ukekarj.k 
dk;Zokfg;ksa dk fofu'p; mlds le{k i{kdkjksa }kjk fn;s x;s lk{; ds vuqlkj fd;k 
tkuk gS & lk{; dk vFkZ i{kdkjksa }kjk muds izdj.k ds leFkZu esa izLrqr fd;s x;s 
nLrkostksa rFkk 'kiFk&i=ksa@dFkuksa ls gS & u rks lk{kh dk 'kiFk ij ijh{k.k fd;k tkuk 
gS u gh izfr ijh{k.k fd;k tkuk gSA

E. Evidence Act (1 of 1872), Section 58 – Admitted Document – 
Held – Admitted document is not required to be proved as per Section 58 of 
the Act.      (Para 2)

M- lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 58 & Lohd`r nLrkost & 
vfHkfu/kkZfjr & vf/kfu;e dh /kkjk 58 ds vuqlkj Lohd`r nLrkost dks lkfcr fd;k 
tkuk visf{kr ugha gSA 

Case referred :

(2018) 3 SCC 303.

Anurag Gohil, for the petitioner. 
Arvind Kumar Chouksey, for the respondents. 

O R D E R 

VISHAL DHAGAT, J. :- Petitioner has filed this misc. petition calling in 
question order passed by Additional Commissioner, Bhopal dated 27.11.2019 by 
which order passed by SDO and Naib Tehsildar dated 15.02.2019 and 15.01.2018 
was set aside and application for mutation filed by Mohd. Sarwar Khan was 
allowed.

2.     Brief facts of the case are as under: -

Respondent Mohd. Sarwar Khan filed an application under sections 109 and 
110 of M.P. Land Revenue Code, for mutation of his name on land bearing Survey 
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number 288, measuring 7.350 Ha. situated in Village Sagoni Kalan, Tehsil Hazur, 
District Bhopal, M.P. Application for mutation was filed on the ground that late 
Dr. Harwant Singh Kapoor had executed a 'Will' on 13.05.1988 in favour of 
respondent Mohd. Sarwar Khan. On the basis of said 'Will' respondent Mohd. 
Sarwar Khan is in possession over the land and is doing agriculture over it. Since 
testator had died, therefore, land may be mutated in the name of legatee. Learned 
Naib Tehsildar by order dated 15.01.2018 dismissed the application for mutation 
on the ground of delay. Naib Tehsildar held that 'Will' was executed on 13.05.1988 
and thereafter testator had died on 29.06.2012. Application for mutation has been 
filed after delay of five years.

Respondent has challenged the order passed by Naib Tehsildar before Sub 
Divisional Officer. Before appellate court petitioner filed an application under 
Order 1 Rule 10 of C.P.C. and filed its objection to mutation proceedings. Learned 
Sub Divisional Officer, considering the evidence available on record, held that 
there is dispute of title over the land in question, therefore, mutation cannot be 
ordered in favour of respondent. Sub Divisional Officer refused to interfere in the 
matter and dismissed the appeal by order dated 15.02.2019.

Respondent challenged the order passed by SDO before Additional 
Commissioner, Bhopal. Additional Commissioner, Bhopal vide order dated 
27.11.2019 set aside the orders passed by Sub Divisional Officer and Naib 
Tehsildar and allowed the application filed by respondent on the basis of 'Will' 
executed by late Dr. Harvant Kapoor. Additional Commissioner held that 
petitioner, Dr. Rajdeep Kapoor had admitted the 'Will' before Naib Tehsildar. He 
had made a statement that the land was given to respondent by his father out of 
affection. Petitioner's father Dr. Harvant Kapoor was running a clinic in the shop 
given to him by father of respondent i.e. Anwar Khan out of affection and friendly 
relationship. No rent was charged for the said shop. Witnesses of the 'Will' had 
also been examined and they had stated that Dr. Harwant Singh Kapoor and 
Anwar Khan were good friends. Anwar Khan had given his shop without any 
charge to Dr. Harvant Kapoor for running his clinic. Later on petitioner i.e. Dr. 
Rajdeep Kapoor was also running his clinic from the same shop. 'Will' dated 
13.05.1988 is a notarized document. Admitted document is not required to be 
proved as per Section 58 of the Evidence Act. Second 'Will' which has been 
produced by petitioner is not worthy of credit in view of apex court judgment in 
case of H. V. Nirmala vs. R. Sharmila, (2018) 3 SCC 303. On the basis of such 
finding and law, Additional Commissioner allowed the appeal filed by 
respondent.

3. Counsel appearing for petitioner has challenged the order passed by 
Additional Commissioner on the ground that Commissioner has no jurisdiction to 
decide the validity of the 'Will'. It is within the jurisdiction of civil court to decide 
the genuineness and validity of a 'Will'. There was delay in filing the application 
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for mutation and findings of Commissioner are perverse. 'Will' presented by 
respondent in the court of Tehsildar has been counterfeited and forged. On 
aforesaid grounds petitioner made a prayer for setting aside order passed by 
Additional Commissioner.

4. Counsel appearing for respondent supported the order passed by 
Additional Commissioner. He submitted that admitted facts need not be proved as 
per section 58 of the Evidence Act. Second 'Will' filed by the petitioner before 
court of SDO cannot be believed. He relied on the judgment passed by apex court 
in case of H. V. Nirmala (supra). It was argued that 'Will' was not filed before Naib 
Tehsildar and was only produced in appellate court which cannot be believed. 
Additional Commissioner has rightly decided the issue and he rightly set aside the 
orders passed by Naib Tehsildar and SDO.

5. Heard the counsel appearing for the parties.

6. Three questions before this Court are as under:-

(i) Whether Naib Tehsildar rightly dismissed application to
do mutation on ground of delay ?

(ii) Whether S.D.O rightly held that there was dispute of title between 
the parties ?

(iii) Whether Additional Commissioner was within his jurisdiction to 
allow the appeal and setting aside the orders passed by Sub Divisional Officer and 
Naib Tehsildar ?

Answer to question no.(i):-

7. Naib Tehsildar had not doubted the 'Will'. He had given a finding that 
petitioner had admitted the 'Will' as well as signature of Dr. Harvant Kapoor. Two 
attesting witnesses of the 'Will' has also stated that 'Will' was executed out of love 
and affection in favour of respondent. Application for mutation was rejected only 
on the ground of delay. Naib Tehsildar failed to consider the fact that when 'Will' 
was executed when respondent was only 5 years old. Testator died on 29.06.2012. 
Respondent was in possession of land and was doing agriculture on it.

8. As per Section 109(1) of the M.P. Land Revenue Code, any person 
lawfully acquiring any right or interest in land shall report acquisition of right 
within six months to Patwari, Nagar Sewak or Naib Tehsildar/Tehsildar. In case of 
minor acquisition of right and title be reported by Guardian to aforesaid Revenue 
authorities. After receiving report Tehsildar, within 15 days shall register the case 
in his court. Issue notice to all interested person and after giving reasonable 
opportunity of hearing to interested person, pass order of mutation in 30 days in 
undisputed cases and within six (6) months in disputed cases. Reporting of 
acquisition of legal right and interest within 6 months is obligatory and not 
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mandatory. Sections 109 or 110 of the M.P. Land Revenue Code, does not bar 
mutation if reporting of acquisition of right or title is beyond 6 months. Revenue 
Officer doing mutation beyond period of 6 months has to be more circumspect in 
passing order of mutation but only on ground of delay cannot refuse to do 
mutation in matter of undisputed cases. In view of same Naib Tehsildar 
committed an error in dismissing application only on ground of delay.

Answer to question no.(ii):-

9. Sub Divisional Officer gave a finding that there was dispute of title, 
therefore, Revenue Court could not pass an order for mutation. Learned Sub 
Divisional Officer failed to consider the fact that there was no dispute regarding 
execution of 'Will' by petitioner before the court of Naib Tehsildar. 'Will' was 
admitted by son of testator to have been signed and inked by his father. Attesting 
witnesses of 'Will' also gave evidence that 'Will' is executed by testator. There was 
no dispute of title between the parties before the Tehsildar. Dispute of title was for 
the first time raised before the appellate authority by filing objection to mutation 
by petitioner. There was no dispute of title before Naib Tehsildar and once the 
facts of execution of 'Will' has been admitted in evidence by petitioner he cannot 
be allowed to take a U-turn and dispute the 'Will'. The Principle of estoppel is 
arising out of doctrine of equity. Principle of estoppel is a principle of equity and 
once a fact is admitted by a party before the court then in subsequent proceedings 
he cannot be allowed to deny the said fact by leading evidence. Therefore S.D.O 
wrongly held that there was dispute between the parties on basis of inadmissible 
evidence. 

Answer to question no.(iii):-

10.  Mutation proceedings before revenue courts are to be decided as per 
evidence adduced by the parties before it. Evidence means documents and 
affidavits /statements submitted by parties in support of their case. Procedure to be 
adopted by revenue courts and their power is described in sections 32, 33, 34, 43 and 
53 of MP Land Revenue Code. The said sections are quoted as under: -

"32. Inherent power of Revenue Courts. - Nothing in this Code 
shall be deemed to limit or otherwise affect the inherent power of 
the Revenue Court to make such orders as may be necessary for 
the ends of justice or to prevent the abuse of the process of the 
Court.

33. Powers of Revenue Officers to require attendance of 
persons and production of documents and to receive evidence. 
- (1) Subject to the provisions of Sections 132 and 133 of the Code 
of Civil Procedure, 1908 (V of 1908) and to rules made under 
Section 41, every Revenue Officer acting as a Revenue Court 
shall have power to take evidence, to summon any person whose 
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attendance he considers necessary either to be examined as a party 
or to give evidence as a witness or to produce any document for 
the purposes of any inquiry or case arising under this Code or any 
other enactment for the time being in force.

(2) No person shall be ordered to attend in person, unless he 
resides -

(a) within the limits of the tahsil if the Revenue Officer 
acting as a Revenue Officer is a Naib-Tahsildar and in the 
case of any other Revenue Officer, within the local limits 
of his jurisdiction; or

(b) without such limits but at a place less than fifty, or 
where there is a railway communication or other 
established public conveyance for five-sixths of the 
distance between the place where he resides and the 
place where he is summoned to attend, less than two 
hundred miles distant from such place.

(3) Any person present may be required by any such Revenue 
Officer to give evidence or to produce any document then and 
there in his possession or power.

(4) Every such Revenue Officer shall have power to issue a 
commission to examine any person who is exempted from 
attending Court or who cannot be ordered to attend in person or 
is unable to attend on account of sickness or infirmity.

34. Compelling attendance of witness. - If any person on whom 
a summons to attend as witness or to produce any document has 
been served fails to comply with the summons, the officer by 
whom the summons has been, issued under Section 33 may -

(a) issue a bailable warrant of arrest;

(b) order him to furnish security for appearance; or

(c) impose upon him a fine not exceeding rupees fifty.

35. to 42. xxx   xxx   xxx

43. Code of Civil Procedure to apply when no express 
provision made in this Code. - Unless otherwise expressly 
provided in this Code, the procedure laid down in the Code of 
Civil Procedure, 1908 (V of 1908) shall, so far as may be, be 
followed in all proceedings under this Code.

44. to 52.  xxx   xxx   xxx

53. Application of Limitation Act. - Subject to any express 
provision contained in this Code the provision of the [Indian 
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Limitation Act, 1908] (IX of 1908), shall apply to all appeals 
and applications for review under this Code."

11.  Mutation is to be done by Tehsildar under Section 110 of the M.P. Land 
Revenue Code. Section 110 of the Land Revenue Code, is quoted as under:-

"110. Mutation of acquisition of right in land records. -
(1) The Patwari or Nagar Sarvekshak or person authorised under 
section 109 shall enter into a register prescribed for the purpose 
every acquisition of right reported to him under section 109 or 
which comes to his notice from any other source. 

(2) The Patwari or Nagar Sarvekshak or person authorised, as the 
case may be, shall intimate to the Tahsildar, all reports regarding 
acquisition of right received by him under sub-section (1) in such 
manner and in such Form as may be prescribed, within thirty days 
of the receipt thereof  by him.

(3) On receipt of intimation under section 109 or on receipt of 
intimation of such acquisition of right from any other source, the 
Tahsildar shall within fifteen days, -

(a) register the case in his Court;

(b) issue a notice to all persons interested and to such 
other persons and authorities as may be prescribed, in 
such Form and manner as may be prescribed; and

(c) display a notice relating to the proposed mutation 
on the notice board of his office, and publish it in the 
concerned village or sector in such manner as may be 
prescribed;

(4) The Tahsildar shall, after affording reasonable opportunity of being 
heard to the persons interested and after making such further enquiry as 
he may deem necessary, pass orders relating to mutation within thirty 
days of registration of case, in case of undisputed matter, and within five 
months, in case of disputed matter, and make necessary entry in the 
village khasra or sector khasra, as the case may be, and in other land 
records.

(5) The Tahsildar shall supply a certified copy of the order passed under 
sub-section (4) and updated land records free of cost to the parties within 
thirty days, in the manner prescribed and only thereafter close the case :

Provided that if the required copies are not supplied within the 
period specified, the Tahsildar shall record the reasons and report to the 
Sub-Divisional Officer.
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(6) Notwithstanding anything contained in section 35, no case under this 
section shall be dismissed due to the absence of a party and shall be 
disposed of on merits.

(7) All proceedings under this section shall be completed within two 
months in respect of undisputed case and within six months in respect of 
disputed case from the date of registration of the case. In case the 
proceedings are not disposed of within the specified period, the 
Tahsildar shall report the information of pending cases to the Collector 
in such Form and manner as may be prescribed."

12. Code of Civil Procedure is to be followed by Revenue Courts for smooth 
functioning when there is no express provision made in M.P. Land Revenue Code 
or Rules made thereunder. C.P.C is not to be followed when there is express 
provision under M.P. Land Revenue Code or Rules made thereunder.

13.  Evidence Act, 1872 is also not applicable to proceedings under M.P. Land 
Revenue Code. Section 3 of  Evidence Act, 1872 defines court as under:-

"3. Interpretation clause. - In this Act the following words and 
expressions are used in the following senses, unless a contrary 
intention appears from the context:-

"Court".- "Courts" includes all Judges and Magistrates, 
and all persons except arbitrators, legally authorized to take 
evidence."

th
14.  Summary recommendation of 185  report of Law Commission of India in 
respect of definition of Court is as under:-

"It is not necessary to include all Revenue Courts within the 
definition of "Court" for purpose of the Evidence Act. The 
question whether one provision of Evidence Act apply or not, 
would depend upon nature of Tribunal. One nature of inquiry 
contemplated or other special characteristic of each such 
'Revenue Court'. We are, therefore, not in favour of applying 
Evidence Act to all 'Revenue Courts'.

15.  Rules notified regarding record of rights, Notification No.2498-VII-N 
th

dated 10  June 1965, published in Gazette dated 2.7.1965 as amended by 
No.1351-VII-NI dated 16.4.1968 and No.2764-2953-VII-N-I dated 26.7.1968 R-
32 for mutation are as under:-

"IV-Mutations in the Khasra

24. The Patwari shall maintain a register in Form E in which he 
shall enter villagewise every change in ownership of land due to 
transfers by registered deeds, inheritance, survivourship, 
bequest or lease reported to him under Section 109 or which 
come to his notice from intimations received from Gram 
Panchayat or from any other source.
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25. A copy of the entries made in the register during a month 
shall be sent by the Patwari at the end of each month to the 
Tahsildar. If no entry is made in any month in the register blank 
report shall be sent by the Patwari to the Tahsildar.

26. Certification of the entries in the mutation register shall be 
made at the Headquarters of the Gram Panchayat or at any other 
convenient centre in the Gram Panchayat area fixed for this 
purpose by the Tahsildar.

27. On receipt of the intimations from the Patwaris, or from the 
Registering Officers under Section 112, the Tahsildar shall have 
the intimations duly published by beat of drum in the village to 
which they relate and shall get a copy of the intimation posted at 
the chaupal, gudi or any other place of public resort in the 
village and shall also send a copy thereof to the Gram Panchayat 
of the village. He shall also give written intimation of the same 
to all persons appearing to him to be interested in the mutation.

28. On a date and place to be specified in the intimation the 
Tahsildar shall hear the parties concerned and certify the mutation 
entry, provided that, where a party remains absent after having 
been duly served with a notice, the entry will be certified ex parte.

29. The Tahsildar shall read out the entry in the presence of the 
parties interested, and where the correctness of the entry is 
admitted, shall record such admission in the mutation register, and 
add an endorsement under his signature that the entry has been 
duly certified and also indicate the modified entry that will be 
made in the khasra as a result of the certification.

30. All original documents produced before the Tahsildar shall 
be endorsed by him and returned to the parties as soon as orders 
have been passed.

31. The changes shall first be entered in the register of mutations 
villagewise. Where there are no disputes, the mutations shall be 
certified in the register itself by the Tahsildar, and suitable entries 
made in the Rasid Bahis. If there are disputes, separate cases shall 
be started for each person after taking extract from the register for 
starting cases separately. The Tahsildar shall give a certificate in 
the mutation register that entries in the Rasid Bahi have been made 
according to mutations sanctioned in undisputed cases and 
separate cases have been started for disputed entries.

32. Disputes shall be decided summarily by the Tahsildar on the 
basis of title and not possession. Any transfer by a person whose 
name is not recorded in the Khasra shall not be admitted in mutation 
by the Tahsildar. The order shall contain the names of the parties and 
witnesses and a brief summary of the evidence produced by either 
side together with the Tahsildar findings thereon. 
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33. When the disputed cases are decided, the entries in the khasra 
and the Rasid Bahi shall be got corrected by the Tahsildar. The 
Tahsildar shall give a certificate in the mutation register that 
entries in the Rasid Bahi and khasra have been made according to 
the decisions in the disputed cases.

34. Intimation of transactions of land which registering officers 
are required to send under Section 112, shall be in Form F. A 
separate form shall be prepared for each village in the first week of 
each month, for the transaction of the past month, and shall be 
despatched to the Tahsildar.

35. The acknowledgment to be given of the report of acquisition 
of right received under Section 109 shall be in Form G."

16. In view of above and considering Section 110(4) of M.P. Land Revenue 
Code, it is clear that parties have to lead evidence before the revenue court. 
Evidence means document and affidavits of witnesses. Neither witness is to be 
examined on oath or to be cross-examined in revenue courts in mutation 
proceedings. Tehsildar is required to do further enquiry as he may deem 
necessary. Thus, he is required to reach his satisfaction in respect of evidence 
adduced before him by parties. Examination-in-chief or cross-examination as 
done under section 137 of the Evidence Act, is not to be done by parties as in 
practice prevailing before Naib Tehsildar in mutation proceedings. This is not 
envisaged under M.P. Land Revenue Code. Naib Tehsildar is required to receive 
evidence, hear interested parties and to do enquiry for satisfaction regarding 
acquisition of rights by a party/parties and pass order on mutation.

17. Additional Commissioner has considered the documentary evidence as 
well as statement of witnesses and has come to the conclusion that 'Will' is 
genuine and there is no dispute about the 'Will'. Principle of estoppel is applicable 
in revenue courts. Petitioner is stopped from leading the evidence contrary to his 
admission before court of Tehsildar. Additional Commissioner has acted legally 
and within his jurisdiction to set aside the order passed by Tehsildar and SDO and 
allowing the application for mutation.

18. A copy of this order be sent to Principle (sic: Principal) Secretary 
(Revenue) for compliance and guiding Tehsildar/Naib Tehsildar to follow proper 
procedure and not to conduct trials in mutation proceedings so that applicants are 
not involved in tedious, long-drawn and unnecessary technicalities and orders in 
mutation proceedings so passed within time frame as laid down in M.P. Lok Seva 
Guarantee Adhiniyam, 2010.

19. In view of aforesaid miscellaneous petition filed by the petitioner is 
dismissed. Petitioner is at liberty to establish his title before Civil Court.

Petition dismissed
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I.L.R. [2021] M.P. 492
MISCELLANEOUS PETITION 

Before Mr. Justice Sheel Nagu
MP No. 3237/2020 (Gwalior) decided on 20 January, 2021

KHYALIRAM                                                      …Petitioner

Vs.

STATE OF M.P. & ors.                        …Respondents

A. Land Revenue Code, M.P. (20 of 1959), Sections 44(2)(b), 
44(3)(b) (as amended on 25.09.2018)& 50 – Second Appeal – Held – Remedy of 
second appeal which was otherwise available to petitioner under unamended 
MPLR Code prior to 25.09.2018, is not available thereafter, for reason that 
remedy of second appeal by its very nature is not available to litigant as 
vested right since institution of lis in court of first instance – Unamended 
Section 44(2)(b) and amended Section 44(3)(b), shows that scope of 
interference in second appeal was restricted and not as wide/open as in first 
appeal – Remedy of revision available to petitioner u/S 50 of Code – Petition 
disposed.     (Paras 3, 5, 6, 10 & 12)

d- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk,¡ 44¼2½¼b½] 44¼3½¼b½ ¼tSlk 
la'kksf/kr 25-09-2018½ o 50 & f}rh; vihy & vfHkfu/kkZfjr & f}rh; vihy dk 
mipkj] tks fd ;kph dks vla'kksf/kr e-iz- Hkw- jktLo lafgrk ds varxZr 25-09-2018 ds 
iwoZ vU;Fkk miyC/k Fkk] rRi'pkr~ bl dkj.k miyC/k ugha gS D;ksafd izFke ckj ds 
U;k;ky; esa eqdnek lafLFkr fd;s tkus ds mijkar] eqdnesckt dks f}rh; vihy dk 
mipkj] mlds Lo:i esa gh] fufgr vf/kdkj ds :i esa miyC/k ugha gS & vla'kksf/kr /kkjk 
44¼2½¼b½ o la'kksf/kr /kkjk 44¼3½¼b½ n'kkZrh gS fd f}rh; vihy esa gLr{ksi dh O;kfIr 
fucZaf/kr Fkh rFkk izFke vihy tSlh O;kid@[kqyh ugha Fkh & ;kph dks lafgrk dh /kkjk 
50 ds varxZr iqujh{k.k dk mipkj miyC/k gS & ;kfpdk fujkd`rA

B. Land Revenue Code, M.P. (20 of 1959), Section 44(2)(b) & 
44(3)(b) (as amended on 25.09.2018) and Civil Procedure Code (5 of 1908), 
Section 100 – Second Appeal – Scope of Interference – Held – Remedy of 
second appeal u/S 100 CPC is more restrictive than in a second appeal u/S 44 
of Code – Second appeal under Code can be entertained when grounds of, 
order assailed being contrary to or having ignored material issue of 
law/usage or existence of substantial error/defect of procedure are made out 
whereas second appeal u/S 100 CPC is entertainable only on existence of 
substantial question of law which substantially affects rights of parties and 
not finally settled by any Court and is fairly arguable and is not covered by 
any earlier decision.   (Para 8)
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[k- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 44¼2½¼b½ o 44¼3½¼b½ ¼tSlk 
la'kksf/kr 25-09-2018½ ,oa flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 100 & f}rh; 
vihy & gLr{ksi dh O;kfIr & vfHkfu/kkZfjr & /kkjk 100 fl-iz-la- ds varxZr f}rh; 
vihy dk mipkj] lafgrk dh /kkjk 44 ds varxZr f}rh; vihy ls vf/kd fucZa/kkRed gS 
& lafgrk ds varxZr f}rh; vihy xzg.k dh tk ldrh gS tc vk{ksfir vkns'k] 
fof/k@izFkk ds fo:) gksus ;k rkfRod eqn~ns dh vuns[kh gksus ;k izfØ;k dh lkjoku 
xyrh@=qfV dk vfLrRo gksus ds vk/kkj curs gSa] tcfd /kkjk 100 fl-iz-la- ds varxZr 
f}rh; vihy dsoy ,sls fof/k ds lkjoku iz'u ds fo|eku gksus ij xzg.k djus ;ksX; gS 
ftlls i{kdkjksa ds vf/kdkj lkjoku :i ls izHkkfor gksrs gSa ,oa fdlh U;k;ky; }kjk 
vafre :i ls fuiVk;s ugha x;s gSa vkSj mfpr :i ls rkfdZd gSa rFkk fdlh iwoZrj 
fofu'p; }kjk vkPNkfnr ugha gSA 

Case referred :

2020 SCC Online SC 676.

Amit Lahoti, for the petitioner. 
Abhishek Singh Bhadoriya, for the respondent/State. 

O R D E R 

SHEEL NAGU, J. :- Learned counsel for the rival parties are heard through 
video conferencing.

 Present petition filed u/Art.227 of the Constitution of India invoking 
supervisory jurisdiction of this Court assails the final order dated 03.10.2020 
passed by the Additional Commissioner Revenue, Gwalior rejecting the second 
appeal preferred by the petitioner against the order of SDO passed in first appeal 
on the ground that the amended M.P. Land Revenue Code does not recognize the 
concept of second appeal since 25.09.2018.

2. Learned counsel submits that the right to second appeal is a vested right 
which emanates and continues to be available to the litigant since the institution of 
the suit/original case and therefore the amendment in the M.P. Land Revenue 
Code with effect from 25.09.2018 cannot take away this right which had accrued 
prior thereto.

3. Learned counsel for petitioner has not been able to cite any judicial 
pronouncement in his favour and this Court is of the considered view that the 
remedy of second appeal which was otherwise available to petitioner having lost 
in the first appeal under the unamended MPLR Code prior to 25.09.2018, would 
not be available thereafter for the reason that remedy of second appeal by it's very 
nature is not available to a litigant as a vested right since the institution of the lis in 
the court of first instance.

4. For ready reference and convenience, the unamended Section 44(2)(b) 
and amended Sec.44(3)(b) are reproduced below: 
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Unamended Section 44(2)(b): 

"44. Appeal and appellate authorities. -

(1) XX XX XX

(2) Save as otherwise provided a second appeal shall lie 
against every order passed in first appeal under this Code or the 
rules made thereunder-

(i)  XX       XX       XX
(ii)  XX       XX       XX
(iii)  XX       XX       XX

(a)  XX       XX       XX

(b)  on any of the following grounds and no other, 
namely :-

(i) that the order is contrary to law or, usage 
having the force of law; or

(ii) that the order has failed to determine some 
material issue of law, or usage having 
force of law; or 

(iii) that there has been a substantial error or
defect in the procedure as prescribed by 
this Code, which may have produced error 
or defect in the decision of the case upon 
merits."

Amended Sec.44(3)(b):

44.   Appeal and appellate authorities.-

(1) xx    xx     xx

(2) xx    xx     xx

(3) The second appeal shall lie only-

(a) xx     xx    xx

(b) on any of the following grounds and no 
other, namely-

(i) that the order is contrary to law or, usage 
having the force of law; or

(ii) that the order has failed to determine 
some material issue of law, or usage 
having force of law; or

(iii) that there has been a substantial error 
or defect in the procedure as prescribed 
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by this Code, which may have produced 
error or defect in the decision of the 
case upon merits."

5. From perusal of the unamended Section 44(2)(b) and amended 
Sec.44(3)(b), it is evident that the scope of interference in a second appeal was 
restricted and not as wide and open as in a first appeal.

6. First Appeal is available to a litigant as a matter of vested right and this 
proposition cannot be doubted. However, Second Appeal having restrictive scope 
of interference and being somewhat akin to the scope available in revision or 
Second Appeal u/S.100 CPC cannot and ought not to be available to a litigant as a 
matter of vested right since the beginning of the original proceedings. This Court 
is bolstered in its view by the decision of the Apex Court in the case of "Nazir 
Mohamed Vs. J. Kamala & Ors [2020 SCC Online SC 676]".

7. The principles applicable to entertainment and admissibility of a second 
appeal can be taken note of from the said decisions of the Apex Court rendered to 
explain Section 100 CPC pertaining to Second Appeal. After analyzing various 
previous decisions, the Apex Court in the said case of Nazir Mohamed (supra) has 
laid down the following principles on the anvil of which it can be gathered as to 
whether a substantial question of law in a Second Appeal is made out or not:

"37. The principles relating to Section 100 CPC relevant for 
this case may be summarised thus :

(i)  An inference of fact from the recitals or contents of a 
document is a question of fact, but the legal effect of the terms of a 
document is a question of law. Construction of a document, 
involving the application of any principle of law, is also a 
question of law. Therefore, when there is misconstruction of a 
document or wrong application of a principle of law in construing 
a document, it gives rise to a question of law.

(ii) The High Court should be satisfied that the case involves a 
substantial question of law, and not a mere question of law. A 
question of law having a material bearing on the decision of the 
case (that is, a question, answer to which affects the rights of 
parties to the suit) will be a substantial question of law, if it is not 
covered by any specific provisions of law or settled legal principle 
emerging from binding precedents, and, involves a debatable 
legal issue.

(iii) A substantial question of law will also arise in a
contrary situation, where the legal position is clear, either on 
account of express provisions of law or binding precedents, but 
the Court below has decided the matter, either ignoring or 
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acting contrary to such legal principle. In the second type of 
cases, the substantial question of law arises not because the law 
is still debatable, but because the decision rendered on a 
material question, violates the settled position of law.

(iv) The general rule is, that High Court will not interfere
with the concurrent findings of the Courts below. But it is not
an absolute rule. Some of the well-recognised exceptions are
where (i) the courts below have ignored material evidence or
acted on no evidence; (ii) the courts have drawn wrong inferences 
from proved facts by applying the law erroneously; or (iii) the 
courts have wrongly cast the burden of proof. A decision based on 
no evidence, does not refer only to cases where there is a total 
dearth of evidence, but also refers to case, where the evidence, 
taken as a whole, is not reasonably capable of supporting the 
finding. "

8. Admittedly, the scope of interference in a Second Appeal u/S.44 of the 
M.P. Land Revenue Code is not the same as u/S.100 of CPC. The remedy of 
Second Appeal u/Sec.100 CPC is more restrictive than in a Second Appeal u/S.44 
of the M.P. Land Revenue Code. However, bare perusal of the unamended Section 
44(2)(b) and amended Section 44(3) (b) of MPLRC reveals that a Second Appeal 
under the MPLRC can be entertained when the grounds of the order assailed being 
contrary to law/usage or having ignored material issue of law/usage or existence 
of substantial error/defect of procedure are made out. On the other hand, a Second 
Appeal u/S.100 CPC is entertainable only on existence of a substantial question of 
law which concept is though not defined in CPC but involves question which 
substantially affects the rights of the parties and is an open one i.e. not finally 
settled by any court and is fairly arguable and is not covered by any earlier 
decision.

9. From the textual and contextual comparative interpretation of Section 100 
CPC and Section 44 of M.P. Land Revenue Code qua the aspect of Second 
Appeal, it appears that both the provisions, if not substantially, are fairly similar in 
respect of scope of interference. Therefore, the principle laid down in the 
aforesaid decision of the Apex Court in Nazir Mohamed (supra) can very well be 
borrowed for the purpose of analyzing the scope of interference of Second Appeal 
u/S.44 of M.P. Land Revenue Code.

10. Going by the abovesaid discussion, this Court has no manner of doubt that 
there is no vested right available to any party to file a Second Appeal u/S.44 of the 
M.P. Land Revenue Code, for the obvious reason as aforesaid and that interference 
in Second Appeal is not open on questions of fact. As such the petitioner neither 
under the unamended nor under amended Section 44 of the MPLRC has any vested 
right to prefer a Second Appeal.
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11. In view of above discussion, the decision of learned Additional 
Commissioner passed in Annexure P-1 cannot be found fault with.

12. The petitioner is still not remedyless (sic : remediless) in view of remedy 
of revision available to him in the amended Section 50 before the appropriate 
forum.

13. This Court, therefore, without commenting upon merits of the matter, 
declines interference and disposes of the present petition with the aforesaid 
liberty which as and when and if availed, the Revisional Authority may consider 
deducting the period spent by petitioner in pursuing the present litigation while 
dealing with the aspect of limitation.

Order accordingly

I.L.R [2021] M.P. 497  (DB)
MISCELLANEOUS PETITION 

Before Mr. Justice Prakash Shrivastava & Mr. Justice Virender Singh
MP No. 1383/2020 (Jabalpur) decided on 23 March, 2021

COBRA-CIPL JV                                                           …Petitioner

Vs.

CHIEF PROJECT MANAGER                      …Respondent

A. Contract – Unconditional Bank Guarantee – Encashment of – 
Held – Bank guarantee is an independent contract between bank and 
beneficiary thereof – Bank is always obliged to honour the guarantee, if it is 
unconditional and irrevocable – Dispute between beneficiary and party at 
whose instance bank guarantee is given is of no consequence and has no effect 
on the right relating to encashment of guarantee – In commercial dealing, 
once unconditional guarantee is given, beneficiary is entitled to realize the 
guarantee as per terms contained therein.   (Para 7 & 8)

d- lafonk & fcuk 'krZ cSad xkjaVh & dks Hkqukuk & vfHkfu/kkZfjr & cSad 
xkjaVh] cSad ,oa mlds fgrkf/kdkjh ds e/; ,d Lora= lafonk gS & xkjaVh ds vknj.k gsrq 
cSad lnSo ck/; gS ;fn og fcuk 'krZ vkSj vizfrlagj.kh; gS & fgrkf/kdkjh ,oa i{kdkj 
ftlds vuqjks/k ij cSad xkjaVh nh x;h gS] ds chp fookn dk dksbZ egRo ugha rFkk xkjaVh 
dks Hkqukus ls laacaf/kr vf/kdkj ij dksbZ izHkko ugha Mkyrk & okf.kfT;d ysu&nsu esa] 
,d ckj fcuk 'krZ xkjaVh fn;s tkus ij fgrkf/kdkjh] mlesa varfoZ"V fuca/kuksa ds vuqlkj 
xkjaVh olwyus ds fy, gdnkj gSA 

B. Contract – Encashment of Unconditional Bank Guarantee – 
Exceptions – Held – The general rule that bank guarantee must be honoured 
has two exceptions, firstly when there is clear fraud of egregious nature 
vitiating entire transaction and bank has notice of such fraud and, secondly 
when there are special equities such as irretrievable  injury  or  irretrievable 

Cobra-Cipl JV  Vs. Chief Project Manager (DB) 497I.L.R.[2021]M.P.



injustice in favour of injunction – Apart from these two exceptions, 
beneficiary has right of encashment of unconditional bank guarantee.     

(Para 7 & 8)

[k- lafonk & fcuk 'krZ cSad xkjaVh dks Hkqukuk & viokn & vfHkfu/kkZfjr & 
lkekU; fu;e fd cSad xkjaVh dk vknj.k fd;k tkuk pkfg,] ds nks viokn gSa] izFker%] 
tc ogka vR;ar cqjs Lo:Ik dk Li"V diV gS tks laiw.kZ laO;ogkj nwf"kr djrk gS vkSj cSad 
dks mDr diV dh lwpuk gS rFkk] f}rh;r%] tc ogka fo'ks"k lkE;k,a gS tSls fd O;kns'k ds 
i{k esa viwj.kh; {kfr ;k viwj.kh; vU;k; & bu nks vioknksa ds vykok] fgrkf/kdkjh dks 
fcuk 'krZ cSad xkjaVh dks Hkqukus dk vf/kdkj gSA 

C. Constitution – Article 227 – Scope & Jurisdiction – Held – Scope 
of interference is limited – Power can be exercised in appropriate case where 
there is patent perversity in impugned order or where there has been a gross 
and manifest failure of justice or basic principle of natural justice has been 
flouted – Arbitrator has passed a well reasoned order – No interference 
warranted – Petition dismissed.    (Paras 10 to 12)

x- lafo/kku & vuqPNsn 227 & O;kfIr o vf/kdkfjrk & vfHkfu/kkZfjr 
& gLr{ksi dh O;kfIr lhfer gS & 'kfDr dk iz;ksx leqfpr izdj.k esa fd;k tk 
ldrk gS tgka vk{ksfir vkns'k esa izdV foi;ZLrrk gS ;k tgka U;k; dh ?kksj ,oa 
izdV foQyrk gqbZ gS ;k uSlfxZd U;k; ds ewy fl)kar dh vogsyuk gqbZ gS & 
e/;LFk us Hkyh&Hkkafr ,d ldkj.k vkns'k ikfjr fd;k gS & fdlh gLr{ksi dh 
vko';drk ugha & ;kfpdk [kkfjtA 

Cases referred :

(1999) 8 SCC 436, (1974) 2 SCC 231, (1983) 4 SCC 417, (1987) 2 SCC 
160, (2016) 11 SCC 720, (2020) 2 SCC 540, (2006) 2 SCC 728, (2007) 8 SCC 110, 
(2008) 1 SCC 544, (1985) 1 SCC 260, (2006) 13 SCC 599, (1997) 6 SCC 450, 
(2016) 4 MPLJ 716, 2015 (4) MPLJ 424, (2016) 3 MPLJ 689, 1997 (1) SCC 568, 
2010 (9) SCC 385.

Kishore Shrivastava with Shashank Verma, for the petitioner. 
Atul Choudhary, for the respondent.

O R D E R 

The Order of the Court was passed by :
PRAKASH SHRIVASTAVA, J. :- By this miscellaneous petition under Article 227 
of the Constitution, the petitioner has challenged the order dated 29.02.2020 
whereby the appeal preferred by the petitioner under Section 37(2) of the 
Arbitration and Conciliation Act, 1996 (hereinafter referred to as 'the Act') has 
been dismissed by the Commercial Judge, Jabalpur.
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2.  The case of the petitioner is that the petitioner was awarded the contract 
for the composite electrical work for design, supply, erection, testing and 
commissioning of single phase overhead equipment including THS and SPADA 
works in Manikpur(Excl) - Satna(Incl) and Satna to Rewa station of Jabalpur 
Division of West Central Railway. The total contract value was Rs.60,42,06,825.25 
and the work was to be completed within a period of 30 months from the date of 
issuance of Letter of Acceptance. The Letter of Acceptance was issued on 
14.07.2016. The petitioner had executed as many as nine performance guarantee. 
According to the petitioner, the progress of the work at the site had suffered on 
account of the surprise check done by the CBI alongwith the Vigilance Officers of 
the Railway. The case of the petitioner is that the petitioner was asked by the 
railway to recast all foundation constructed by that time at its own cost. The time 

thfor execution of the work was extended upto 30  of September, 2016. On 
17.12.2016, the petitioner had agreed to recast all the foundation which were cast 
prior to CBI-Railway Vigilance joint surprise check. Finally, the CBI had found 
that only ten out of 3553 foundation were defective but by that time petitioner had 
already recasted 983 foundation as on 06.06.2017. Respondent had issued the 
notice to make good the progress or else the action was proposed in terms of 
clause 62 of the Central General Conditions of Contract for termination of a 
contract and getting the balance work done without the petitioner's certification. 
Thereafter, the notice dated 27.06.2017 was given by granting further 48 hours 
time on the same terms and also informing that failure to do the work will result in 
forfeiture of the security deposit and encashment of performance guarantee. 
Thereafter, the respondent had issued fresh tender notice for the remaining work. 
On 17.7.2017 the contract of the petitioner was terminated and steps were taken 
for encashment of the bank guarantee. The petitioner had filed application under 
Section 9 of the Act of 1996 and the Commercial Court by order dated 04.07.2017 
had stayed the encashment of bank guarantee. During the pendency of the 
application under Section 9 of the Act, the arbitration proceedings had 
commenced, therefore, the Commercial Court by order dated 21.8.2019 under 
Section 9(2) & (3) of the Act had restrained the encashment of the bank guarantee 
by further permitting the petitioner to file stay application under Section 17 of the 
Act before the Arbitral Tribunal. The interim order was made operative for a 
period of 45 days and the proceedings under Section 9 of the Act were terminated. 
The petitioner thereafter had filed an application under Section 17 of the Act 
before the Arbitrator with a prayer to restrain the respondent from encashing the 
nine bank guarantees. The learned Arbitrator after hearing both the parties by 
order dated 08.10.2019 had rejected the application under Section 17 of the Act. 
This order of the learned Arbitrator was subject matter of challenge before the 
Commercial Judge at the instance of the petitioner under Section 37(2) of the Act 
and by the impugned order dated 29.02.2020, the Commercial Court has 
dismissed the appeal.
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3.  Learned counsel appearing for the petitioner submits that the delay in 
execution of the contract is not attributable to the petitioner, therefore, termination 
of contract with a short notice of 7 days and 48 hours is arbitrary. He further 
submits that the bank guarantee cannot be encashed because in terms of the 
contract between the parties, the amount can be recovered only if the liability is 
determined as per the provisions. He further submits that the bank guaranttee          
(sic : guarantee) is conditional bank guarantee and in terms of the conditions of the 
guarantee, they could be encashed only after assessment of loss or damages and to 
the extent of amount found due thereafter. He has also submitted that the interim 
injunction is operating since 2017 and no prejudice has been caused to the other 
side, therefore, the same should be allowed to continue till the arbitration 
proceedings are concluded and that if the bank guarantee is encashed, the 
petitioner will have to amend the claim and agitate the issue in this regard which 
will delay the proceedings. In support of his submissions, he has placed reliance 
from the judgment of Supreme Court in the matter of Hindustan Construction Co. 
Ltd. v. State of Bihar, (1999) 8 SCC 436, Union of India v. Raman Iron Foundry, 
(1974) 2 SCC 231, H.M. Kamaluddin Ansari & Co. v. Union of India, (1983) 4 
SCC 417, State of Karnataka v. Shree Rameshwara Rice Mills, (1987) 2 SCC 160, 
Gangotri Enterprises Ltd. v. Union of India, (2016) 11 SCC 720 and State of 
Gujarat v. Amber Builders, (2020) 2 SCC 540.

4.  Learned counsel for the respondent opposing the prayer has submitted that 
the petitioner was required to lay the foundation for erection work and the 
foundation work done by the petitioner was defective, therefore, he was asked to 
recast the foundation and since the work was not completed within time, therefore, 
the contract was rescinded. He has further submitted that the bank guarantees are 
unconditional bank guarantees and any condition prescribed in the contract 
between the petitioner and the respondent have no effect on the bank guarantee 
which is a separate contract. In support of his submission, he has placed reliance 
upon the judgment of Supreme Court in the matter of BSES Ltd. v. Fenner India 
Ltd., (2006) 2 SCC 728, Himadri Chemicals Industries Ltd. v. Coal Tar Refining 
Co., (2007) 8 SCC 110, Vinitec Electronics (P) Ltd. v. HCL Infosystems Ltd., 
(2008) 1 SCC 544, CCE v. Dunlop India Ltd., (1985) 1 SCC 260, Reliance Salt 
Ltd. v. Cosmos Enterprises, (2006) 13 SCC 599, Dwarikesh Sugar Industries Ltd. 
v. Prem Heavy Engineering Works (P) Ltd., (1997) 6 SCC 450 and the judgment of 
this Court in the matter of Madhya Pradesh Poorv Kshetra Vidyut Vitran Co. Ltd. 
v. Easun Reyrolle Ltd. reported in (2016) 4 MP LJ 716. He has also submitted that 
the scope of interference in a miscellaneous petition filed under Article 227 of the 
Constitution is very limited and in this regard he has placed reliance upon the 
judgment of Supreme Court in the matter of Haji Mohd. Yusuf Ansari and others 
vs. Salim, 2015 (4) MPLJ 424 and Suryadeep Garg v. Neha Garg, (2016) 3 MPLJ 
689
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5. Having heard the learned counsel for the parties and perusal of the record, 
it is noticed that the contract which was awarded to the petitioner has already been 
terminated and fresh tender has been issued for the remaining work. The issue 
relating to the legality, validity and correctness of the termination of the contract is 
pending for decision before the learned Arbitrator. The main issue which is involved 
in the present case is in respect of the right of the respondent to get the bank guarantee 
encashed during the pendency of the proceedings before the Arbitrator. 

6. The bank guarantee executed by the State Bank of India contains the 
following clause which has been relied upon by counsel for both the parties:

"2.  We State Bank of India, Corporate Accounts Group Branch, 
th

11  Floor, 1, Tolstoy Marg, Jawahar Vayopar Bhawan, New 
Delhi-110001, A Bank constituted/registered under the SBI Act, 
1955 having our Corporate Center at Madame Cama Road, 
Nariman Point, Mumbai, India, do hereby undertake to pay the 
amount due and payable under this guarantee without any demur, 
merely on a demand from the government stating that the amount 
claimed is due by way of loss or damage caused to or would be 
caused to or suffered by the Government by reason of breach by 
the said contractor(s) of any of the terms or conditions contained 
in the said agreement or by reason of the contractor (s) failure to 
perform the said agreement. Any such demand made on the Bank 
shall be conclusive as regards the amount due and payable by the 
Bank under this Guarantee. However, our liability under this 
guarantee shall be restricted to an amount not exceeding 
Rs.3,32,31,400,00 (RUPEES Three Crores Thirty Two Lakhs 
Thirty One Thousand Four Hundred Only).

3. We State Bank Of India, Corporate Accounts Group Branch, 
th

11  Floor, 1, Tolstoy Marg, Jawahar Vayopar Bhawan, New 
Delhi-110001, A Bank constituted/registered under the SBI Act, 
1955 having our Corporate Center at Madame Cama Road, 
Nariman Point, Mumbai, India, undertake to pay to the 
Government any money so demanded notwithstanding any 
dispute or disputes raised by the contractor(s)/supplier(s) in any 
suit for proceeding pending before any Court or Tribunal relating 
thereto our liability under this present contract being absolute 
and unequivocal. the payment so made by us under this bond shall 
be a valid discharge of our liability for payment thereunder and 
the contractor(s)/supplier(s) shall have no claim against us for 
making such payment."

A perusal of the clause (2) reveals that the bank had undertaken to pay the amount 
due and payable under the guarantee without any demur merely on a demand from 
the government stating the reason assigned for the encashment of bank guarantee. 
Clause (3) makes it clear that on making the demand under Clause (2), the bank 
had undertaken to pay the government any money so demanded notwithstanding 
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any disputes raised by the contractor. The aforesaid clause makes it clear that the 
bank guarantee was unconditional bank guarantee.

7.  It is settled that bank guarantee is an independent contract between the 
bank and the beneficiary thereof, therefore, bank is always obliged to honour the 
guarantee if it is unconditional and irrevocable. The dispute between the 
beneficiary and the party at whose instance bank guarantee is given is of no 
consequence and has no effect on the right relating to the encashment of the bank 
guarantee. It is also settled that the bank guarantee which provides that the amount 
is payable by the guarantor on demand is considered to be the unconditional bank 
guarantee and that once the unconditional guarantee in course of commercial 
dealing is given, the beneficiary is entitled to realize the bank guarantee as per the 
terms contained therein. [See 2008 (1) SCC 544 (Vinitec Electronis Private Ltd. 
Vs. HCL Infosystems Ltd.), 1997 (1) SCC 568 (U.P. State Sugar Corporation vs. 
Sumac International Ltd.)]. The general rule that bank guarantee must be 
honoured in accordance with its terms has two exceptions; firstly when there is 
clear fraud of egregious nature vitiating the entire transaction and the bank has 
notice of such a fraud and; secondly when there are special equities such as 
irretrievable injury or irretrievable injustice in favour of injunction. Leaving aside 
the above two exceptions, the beneficiary has right of encashment of 
unconditional bank guarantee. [See 2006 (2) SCC 728 (BSES Ltd. (Now Reliance 
Energy Ltd. vs. Fenner India Ltd. And another), 2007 (8) SCC 110 (Himadri 
Chemicals Industries Ltd. vs. Coal Tar Refining Co.), 2006 (13) SCC 599 
(Reliance Salt Ltd. vs. Cosmos Enterprises and another) and 1997 (6) SCC 450 
(Dwarikesh Sugar Industries Ltd. vs. Prem Heavy Engineering Works (P) Ltd. 
and another)].

8. Having regard to the aforesaid pronouncements and considering the 
relevant clauses of the bank guarantee, we are of the opinion that it is a case of 
unconditional bank guarantee and the beneficiary has a right of its encashment.

9. Counsel for the petitioner has placed reliance upon the judgment in the 
case of Union of India vs. Raman Iron Foundary (supra) but that is not a case of 
bank guarantee but it is a case of entitlement to recover the amount from the 
pending bills in respect of another contract and interpretation of clause 18 of that 
contract. He has also placed reliance upon the judgment of the Supreme Court in 
the case of M/s H.M. Kamaluddin Ansari and Company (supra) but that was a case 
of grant of injunction against purchaser restraining it from withholding payment 
to the suppliers under other contracts which were not the subject matter of 
arbitration proceedings before the Court. It was also not a case of encashment of 
bank guarantee. He has also placed reliance upon the judgment in the matter of 
State of Karnataka vs. Shri Rameshwara Rice Mills (supra). In that case, the issue 
relating to government's right under the contract to recover damages as arrears of 
land revenue was involved. In the matter of Gangotri Enterprises Ltd. (supra) 
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relied upon by counsel for the petitioner, the issue relating to encashment of bank 
guarantee furnished in an unrelated contract between the same parties was 
involved. That is not so in the present case. So far as the judgment in the case of 
Amber Builders (supra) is concerned, the issue involved was in respect of the 
jurisdiction of the statutory Tribunal to grant interim injunction. Hence, these 
judgments are distinguishable and the petitioner is not entitled to the benefit of 
these judgments.

10. Record further reflects that the learned Arbitrator by a well-reasoned order 
has rejected the petitioner's application under Section 17 of the Act for grant of 
restrained order about the encashment of nine bank guarantees. The Commercial 
Court has also dismissed the statutory appeal by assigning due reason. These orders 
do not suffer from any patent illegality.

11. This petition has been filed under Article 227 of the Constitution wherein 
the scope of interference is limited. This power can be exercised in appropriate 
case where there is a patent perversity in the order of the Tribunal or the 
Subordinate Court or where there has been a gross and manifest failure of justice 
or the basic principles of natural justice have been flouted. (See: 2015 (4) MPLJ 
424 (Haji Mohd. Yusuf Ansari vs. Mohd. Salim). The Supreme Court in the matter 
of Jai Singh and others Vs. Municipal Corporation of Delhi and another reported 
in 2010 (9) SCC 385 while considering the scope of interference under Article 227 
of the Constitution, has held that the jurisdiction under Article 227 cannot be 
exercised to correct all errors of judgment of a court, or tribunal acting within the 
limits of its jurisdiction. Correctional jurisdiction can be exercised in cases where 
orders have been passed in grave dereliction of duty or in flagrant abuse of 
fundamental principles of law or justice.

12.  In view of the aforesaid factual and legal position, no case for exercise of 
limited supervisory jurisdiction is made out. Hence, petition is dismissed.

Petition dismissed

I.L.R. [2021] M.P. 503
APPELLATE CRIMINAL  

Before Mr. Justice G.S. Ahluwalia
CRA No. 5504/2020 (Gwalior) decided on 7 December, 2020

DEEPAK ADVERTISERS THROUGH
PROPRIETOR DEEPAK JETHWANI            …Appellant

Vs.

NARESH JETHWANI                                                       …Respondent                                                

A.  Negotiable Instruments Act (26 of 1881), Section 138 & 139 – 
Presumption – Defence – Appreciation of Evidence – Held – Respondent could 
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not establish that his cheque was stolen, neither any FIR has been filed by 
him – Respondent has not disputed his signatures in cheque as well as in 
acknowledgement of receipt of notice – Appellant produced the bills for 
which cheque was issued – Further, Apex Court concluded that even a blank 
cheque voluntarily signed and handed over by accused would attract 
presumption u/S 139 – Presumption arises that cheque was issued in 
discharge of legally enforcement debt – Impugned order of acquittal set aside 
– Respondent convicted and sentenced – Appeal allowed. 

 (Paras 27 to 33 & 37 to 40)

d- ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 138 o 139 & mi/kkj.kk 
& cpko & lk{; dk ewY;kadu & vfHkfu/kkZfjr & izR;FkhZ LFkkfir ugha dj ldk gS fd 
mldk pSd pksjh gqvk Fkk vkSj u gh mlds }kjk dksbZ izFke lwpuk izfrosnu izLrqr fd;k 
x;k gS & izR;FkhZ us pSd ds lkFk lkFk uksfVl dh izkfIr dh vfHkLohd`fr ij mlds 
gLrk{kjksa dks fookfnr ugha fd;k gS & vihykFkhZ us os fcy izLrqr fd;s ftuds fy, pSd 
tkjh fd;k x;k Fkk & blds vfrfjDr] loksZPp U;k;ky; us fu"df"kZr fd;k gS fd ;gka 
rd fd vfHk;qDr }kjk LosPNkiwoZd gLrk{kfjr ,oa gLrkarfjr dksbZ fjDr pSd /kkjk 139 
ds varxZr mi/kkj.kk vkdf"kZr djsxk & mi/kkj.kk mRiUu gksrh gS fd pSd dks oS/k :Ik ls 
izorZuh; _.k ds mUekspu esa tkjh fd;k x;k Fkk & nks"keqfDr dk vk{ksfir vkns'k 
vikLr & izR;FkhZ dks nks"kfl) ,oa n.Mkfn"V fd;k x;k & vihy eatwjA

B.  Negotiable Instruments Act (26 of 1881), Section 138 & 141 and 
Civil Procedure Code (5 of 1908), Order 30 Rule 1 – Proprietorship Firm – 
Maintainability of Complaint – Held – Proprietorship firm is neither a 
company nor a partnership firm, it is merely a business name – Even a 
partnership firm is not a juristic person, but in view of Order 30 Rule 1 CPC, 
partners can sue or be sued in the name of firm – Section 141 would not apply 
– Respondent alone can be prosecuted being proprietor of proprietorship 
firm – Trial Court erred in holding that as proprietorship firm was not 
arraigned as accused, complaint was not maintainable.   (Para 22)

[k- ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 138 o 141 ,oa flfoy 
ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 30 fu;e 1 & izksijkbVjf'ki QeZ & ifjokn dh 
iks"k.kh;rk & vfHkfu/kkZfjr & izksijkbVjf'ki QeZ u rks ,d daiuh gS u gh ,d Hkkxhnkjh 
QeZ gS] og ek= ,d O;olkf;d uke gS & ;gka rd fd Hkkxhnkjh QeZ Hkh ,d fof/kd 
O;fDr ugha gS fdarq vkns'k&30] fu;e&1 fl-iz-la- dks n`f"Vxr j[krs gq,] Hkkxhnkj QeZ 
ds uke ls okn yk ldrs gS ;k mu ij okn yk;k tk ldrk gS & /kkjk 141 ykxw ugha 
gksxh & izR;FkhZ vdsys dks] izksijkbVjf'ki QeZ dk LoRo/kkjh@izksijkbVj gksus ds ukrs 
vfHk;ksftr fd;k tk ldrk gS & fopkj.k U;k;ky; us ;g vfHkfu/kkZfjr djus esa xyrh 
dh fd pwafd izksijkbVjf'ki QeZ dks vfHk;qDr ds :Ik esa nks"kkjksfir ugha fd;k x;k Fkk] 
ifjokn iks"k.kh; ugha FkkA 

C.  Negotiable Instruments Act (26 of 1881), Section 138 – 
Amendment in Complaint – In amendment application, complainant/ 
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appellant submitted that factually cheque was issued by respondent in lieu of 
his advertisement work done by him and mentioning this fact, statutory 
notice was issued but in complaint, by mistake it was averred that cheque was 
issued in lieu of loan taken by respondent – Held – Application filed prior to 
cross examination of appellant, although charge was framed – Application 
should have been allowed – Order rejecting the application is set aside. 

 (Paras 5, 9, 15 & 16)

x- ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 138 & ifjokn esa 
la'kks/ku & la'kks/ku vkosnu esa] ifjoknh@vihykFkhZ us fuosnu fd;k Fkk fd rF;kRed 
:Ik ls] pSd dks izR;FkhZ us] mlds }kjk fd;s x;s foKkiu dk;Z ds cnys esa tkjh fd;k Fkk 
vkSj bl rF; dks mfYyf[kr djrs gq, dkuwuh uksfVl tkjh fd;k x;k Fkk ijarq ifjokn 
esa Hkwy ls ;g izdFku fd;k x;k Fkk fd izR;FkhZ }kjk fy;s x;s _.k ds cnys esa pSd tkjh 
fd;k x;k Fkk & vfHkfu/kkZfjr & vihykFkhZ ds izfr ijh{k.k ls iwoZ] vkosnu izLrqr fd;k 
x;k Fkk ;|fi vkjksi fojfpr fd;k x;k Fkk & vkosnu eatwj fd;k tkuk pkfg, Fkk & 
vkosnu ukeatwjh dk vkns'k vikLrA 

D.  Negotiable Instruments Act (26 of 1881), Section 139 – 
Presumption – Burden of Proof – Held – In view of presumption u/S 139, 
burden was on respondent/accused to prove that cheque was not issued in 
discharge of legally enforceable debt.   (Para 27)

� ?k- ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 139 & mi/kkj.kk & 
lcwr dk Hkkj & vfHkfu/kkZfjr & /kkjk 139 ds varxZr mi/kkj.kk dks n`f"Vxr j[krs gq, 
;g lkfcr djus dk Hkkj izR;FkhZ@vfHk;qDr ij Fkk fd pSd dks oS/k :Ik ls izorZuh; _.k 
ds mUekspu esa tkjh ugha fd;k x;k FkkA 

E.  Negotiable Instruments Act (26 of 1881), Section 139 & 146 – 
Bank Return Memo – Presumption – Seal of bank – Held – Return memo does 
not bear the seal of Bank but bears signature of bank official – In evidence, 
bank official did not try to prove that memo was not issued by Bank – Section 
146 provides for presumption but it does not provide that unless and until the 
return memo bears the seal of bank, it cannot be read in evidence.  (Para 36)

� M- ijØkE; fy[kr vf/kfu;e ¼1881 dk 26½] /kkjk 139 o 146 & cSad 
okilh Kkiu & mi/kkj.kk & cSad dh lhy & vfHkfu/kkZfjr & okilh Kkiu ij cSad dh 
lhy ugha yxh gS fdarq cSad vf/kdkjh dk gLrk{kj ekStwn gS & lk{; eas cSad vf/kdkjh us 
;g lkfcr djus dk iz;kl ugha fd;k fd Kkiu] cSad }kjk tkjh ugha fd;k x;k Fkk & 
/kkjk 146] mi/kkj.kk gsrq mica/k djrh gS fdarq ;g micaf/kr ugha djrh fd tc rd fd 
okilh Kkiu ij cSad dh lhy u yxh gks] mls lk{; esa ugha i<+k tk ldrkA 

Cases referred:

(2007) 5 SCC 103, (2008) 8 SCC 536, (2019) 4 SCC 197, (2019) 16 SCC 
83.
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Arun Dudawat, for the appellant. 
BD Mahour, for the respondent. 

                                                           (Supplied: Paragraph numbers)

J U D G M E N T

G.S. AHLUWALIA, J.:-  Record of the Court below received and has been 
uploaded by the office.

2. With the consent of the parties, case is heard finally through Video 
Conferencing.

3. This Criminal Appeal under Section 372 of CrPC has been filed against 
the judgment dated 13/10/2017 passed by Additional Chief Judicial Magistrate, 
Gwalior in Criminal Case No.14094/2010, thereby acquitting the respondent by 
dismissing the complaint filed by the appellant under Section 138 of Negotiable 
Instruments Act.

4. The necessary facts for disposal of present appeal in short are that on 
09/08/2010, the appellant filed a complaint on the allegation that Proprietor of the 
appellant firm, namely, Deepak Jethwani and the respondent are good friends and 
are known to each other for the last several years. The respondent had demanded 
Rs.3 lac from the appellant on the pretext of meeting out his domestic expenses 
and accordingly, an amount of Rs.3 lac was paid by way of loan and it was assured 
by the respondent that he would repay the same within a period of one month. 
When the appellant demanded his money back, then the respondent gave a cheque 

thno.297843, dated 10  March, 2010 of Rs.3 lac of ICICI Bank, Gwalior after 
signing the same and assured that the cheque would get encashed. When the 
complainant deposited the cheque in Madhya Pradesh Rajya Sahakari Bank 
Maryadit, Branch Gwalior, then it was returned back on 29/06/2010 with an 
endorsement that 'Funds are insufficient'. Thereafter, the appellant informed the 
respondent, however, he did not give any satisfactory reply. Accordingly, the 
complainant sent a statutory notice dated 05/07/2010 by registered post with 
acknowledgment due as well as by UPC. The registered notice was received by 
the respondent on 07/07/2010. When the respondent did not repay the amount, 
then the complaint was filed.

5. It appears that before the evidence could be recorded, the appellant filed an 
application for amendment of complaint on the ground that by mistake, it has been 
mentioned that an amount of Rs.3 lac was paid to meet out the domestic 
requirements of the respondent but in fact, the respondent had got the advertisement 
of his shop done by the appellant and in lieu of that advertisement, he had given the 
cheque of Rs. 3 lacs to the appellant and by mistake, incorrect averments were 
made in the complaint. However, the said application was rejected.
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6. During the course of trial, the appellant also sought liberty to lead 
secondary evidence by filing the photo copy of the bills. The said application was 
allowed by order dated 28/02/2017 and the photo copies of the bills were permitted 
to be exhibited. However, it was also observed that the permission to lead the 
secondary evidence shall be subject to adjudication of admissibility and genuineness 
of the bills at the time of final hearing.

7. After recording the evidence of the appellant and his witnesses, the 
statement of respondent under Section 313 of CrPC was recorded. The respondent 
thereafter, examined himself and one Ajay Jadon in his defence.

8. The Trial Court by the impugned judgment dismissed the complaint and 
the respondent was acquitted.

9. Challenging the judgment passed by the Court below, it is submitted by 
the Counsel for the appellant that the Court below has failed to see that in the 
notice, Ex.P3, the appellant has specifically mentioned that the amount of Rs. 3 
lac was payable to the appellant on account of advertisement of shop of the 
respondent. Thus, the original case of the appellant is that the respondent had 
given a cheque of Rs.3 lacs towards cost of advertisement of his shop, however, 
by mistake of the Counsel, incorrect fact was mentioned in the complaint that the 
loan amount was given by the appellant for meeting out the domestic expenses of 
the respondent. It is further submitted that the application which was filed for 
amendment of complaint should have been allowed because the application was 
moved prior to examination of witnesses of the complainant. Further, it is 
submitted that the appellant had examined his counsel, who had drafted the 
complaint and Sanjay Singh (PW3) has specifically stated that since he was not 
well, therefore, he had not read the complaint very minutely and on account of his 
mistake, wrong fact was mentioned that an amount of Rs.3 lac was paid for 
meeting out the domestic requirements of the respondent. It is further submitted 
that it is incorrect to say that the cheque was issued by Prapti Collection. It is 
submitted that Prapti Collection was not the primary accused and since the cheque 
was issued by the respondent, therefore, not only the notice was issued to the 
respondent but the complaint was also filed against the respondent.

10. Further, it is submitted that the Court below has wrongly disbelieved the 
version of the appellant by saying that the appellant has failed to produce any 
agreement executed between him and the respondent. It is further submitted that 
merely because the return memo Ex.P2 does not contain seal of the Bank would 
not make it doubtful because the respondent himself had examined one Ajay 
Jadon (DW2), an employee of ICICI Bank and even that witness has not stated 
that the return memo Ex.P2 was not issued by his Bank. The genuineness of return 
memo Ex.P2 has not been denied by Ajay Jadon (DW2), then it is incorrect to say 
that the return memo was not issued by ICICI Bank. Even otherwise, Section 146 
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of Negotiable Instruments Act, merely provides, that if the bank's slip contains 
official mark, then a presumption can be drawn, but that does not mean, that in 
case the bank slip does not contain an official mark or seal, then it cannot be 
proved by the complainant. Further, it is not the case of the respondent that his 
account had ''Sufficient Funds''. It is further submitted that since the respondent 
has not denied his signature on the disputed cheque Ex.P1, therefore, his evidence 
that he had kept the cheques in his drawer, and the same were stolen, cannot be 
accepted. It is the case of the respondent himself that he did not try to lodge any 
report about theft of his cheques prior to filing of the complaint and even 
otherwise, there is nothing on record to show that any police complaint was ever 
lodged with regard to theft of cheques. Further, the respondent has admitted that 
the photographs showing the advertisement of the shop of the respondent are 
correct. Under these circumstances, it is submitted that the Court below has 
committed a glaring mistake in dismissing the complaint.

11. Per contra, the counsel for the complainant has supported the reasons 
assigned by the Trial Court.

12. Heard the learned counsel for the parties.

13. The appellant, in support of his case, has examined himself as PW1 
(Deepak Jethwani), Pankaj Ingele (PW2) and Sanjay Singh (PW3), whereas the 
respondent has examined himself (Naresh Jethwani)as (DW1) and Ajay Jadon 
(DW2).

14. The appellant filed the disputed cheque Ex.P1, return memo issued by 
ICICI Bank Ex.P2, notice ExP3, postal receipt Ex.P4, Deposit Slip Ex.P6, 
Acknowledgment of receipt of notice, Ex. P.5, Deposit slip of Cheque, Ex. P.6, 
UPC certificate Ex.P7, photographs of advertisement Ex.P.8 and P.9 and bills 
Ex.P.10 and Ex.P.11, whereas the respondent has relied upon his Bank Account 
Statement Ex.D1.

15. It is the case of the appellant, that the respondent had got the advertisement of 
his shop done by it, and therefore, an amount of Rs. 3,00,000 was outstanding and 
accordingly, the disputed cheque was issued. In the notice, Ex. P.3, the above 
mentioned stand was taken, however, it appears that in the complaint, the stand of the 
appellant was that since, the respondent was in need of money in order to meet out 
his domestic requirements, therefore, a sum of Rs. 3 lac was given. However, the 
appellant, thereafter, filed an application for amendment of complaint. The said 
application was filed on 15-2-2012 and was dismissed on 8-10-2012 on the 
ground that not only the application has been filed belatedly, but it would also 
change the nature of the complaint.

16. From the ordersheets of the Trial Court, it is clear that the application for 
amendment was filed prior to cross-examination of complainant, although charge 
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was already framed. Further, in the statutory notice Ex. P3, it was the stand of the 
appellant, that an amount of Rs. 3 lac was due as the respondent had got the 
advertisement of his shop. Thus, this Court is of the considered opinion, that the 
Trial Court, committed material illegality by rejecting the application filed by the 
appellant for amendment of the complaint and accordingly, the order dated 8-10-
2012 passed by the Trial Court is hereby set aside, and the amendment in the 
complaint is allowed.

17. Now, the next question for consideration is that whether the cheque was 
issued by a proprietorship firm or by respondent, and whether the complaint filed 
against the respondent is maintainable or not?

18. It is the case of the appellant, that the advertisement of the shop was got 
done through the appellant, therefore, a cheque of Rs. 3 lac was given. It is clear 
from disputed cheque Ex. P.1, that the cheque was issued by the respondent in the 
capacity of proprietor of Prapti Collection.

19. Undisputedly, the cheque was issued by the proprietorship firm, however, 
neither the statutory notice was sent to the proprietorship firm nor has been 
arraigned as an accused.

20. Now the next question for consideration is that whether the complaint filed 
by the appellant against the respondent alone was maintainable, because 
undisputedly, neither any statutory notice was issued to the proprietorship firm nor 
the said firm has been arraigned as an accused.

21. The Supreme Court in the case of Raghu Lakshminarayanan v. Fine Tubes 
reported in (2007) 5 SCC 103 has held as under :

9. The description of the accused in the complaint petition is 
absolutely vague. A juristic person can be a company within the 
meaning of the provisions of the Companies Act, 1956 or a 
partnership within the meaning of the provisions of the 
Partnership Act, 1932 or an association of persons which 
ordinarily would mean a body of persons which is not 
incorporated under any statute. A proprietary concern, however, 
stands absolutely on a different footing. A person may carry on 
business in the name of a business concern, but he being 
proprietor thereof, would be solely responsible for conduct of its 
affairs. A proprietary concern is not a company. Company in 
terms of the Explanation appended to Section 141 of the 
Negotiable Instruments Act, means any body corporate and 
includes a firm or other association of individuals. Director has 
been defined to mean in relation to a firm, a partner in the firm. 
Thus, whereas in relation to a company, incorporated and 
registered under the Companies Act, 1956 or any other statute, a 
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person as a Director must come within the purview of the said 
description, so far as a firm is concerned, the same would carry 
the same meaning as contained in the Partnership Act.

*       *       *       *

13. The distinction between partnership firm and a proprietary 
concern is well known. It is evident from Order 30 Rule 1 and 
Order 30 Rule 10 of the Code of Civil Procedure. The question 
came up for consideration also before this Court in Ashok 
Transport Agency v. Awadhesh Kumar wherein this Court stated 
the law in the following terms: (SCC pp. 569-70, para 6)

"6. A partnership firm differs from a proprietary 
concern owned by an individual. A partnership is 
governed by the provisions of the Partnership Act, 
1932. Though a partnership is not a juristic person but 
Order 30 Rule 1 CPC enables the partners of a 
partnership firm to sue or to be sued in the name of the 
firm. A proprietary concern is only the business name in 
which the proprietor of the business carries on the 
business. A suit by or against a proprietary concern is by 
or against the proprietor of the business. In the event of 
the death of the proprietor of a proprietary concern, it is 
the legal representatives of the proprietor who alone 
can sue or be sued in respect of the dealings of the 
proprietary business. The provisions of Rule 10 of 
Order 30 which make applicable the provisions of 
Order 30 to a proprietary concern, enable the proprietor 
of a proprietary business to be sued in the business 
names of his proprietary concern. The real party who is 
being sued is the proprietor of the said business. The 
said provision does not have the effect of converting the 
proprietary business into a partnership firm. The 
provisions of Rule 4 of Order 30 have no application to 
such a suit as by virtue of Order 30 Rule 10 the other 
provisions of Order 30 are applicable to a suit against 
the proprietor of proprietary business 'insofar as the 
nature of such case permits'. This means that only those 
provisions of Order 30 can be made applicable to 
proprietary concern which can be so made applicable 
keeping in view the nature of the case."

22. A proprietorship firm is neither a Company, nor a partnership firm. It is 
merely a business name. Although even a partnership firm is not a juristic person, 
but in view of Order 30 Rule 1 CPC, the partners can sue or be sued in the name of 
firm. A suit by a proprietorship firm is only by its proprietor. Therefore, Section 
141 of Negotiable Instruments Act, would not apply. Thus, the respondent alone 
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can be prosecuted being the proprietor of the proprietorship firm. Accordingly, it is 
held, that the Trial Court, committed mistake by holding that since, the 
proprietorship firm was not arraigned as an accused, therefore, the complaint is not 
maintainable.

23. The next question for consideration is that whether the complaint filed by 
the proprietorship firm is maintainable or not? 

24. The disputed cheque, Ex. P.1 was issued in favor of the appellant.

Thus, the complainant is the payee. Section 142 of Negotiable Instruments Act 
reads as under :

142. Cognizance of offences.—(1) Notwithstanding anything 
contained in the Code of Criminal Procedure, 1973 (2 of 
1974),—

(a) no court shall take cognizance of any offence 
punishable under Section 138 except upon a complaint, 
in writing, made by the payee or, as the case may be, the 
holder in due course of the cheque;

(b) such complaint is made within one month of the 
date on which the cause of action arises under clause (c) 
of the proviso to Section 138: 

Provided that the cognizance of a complaint may be 
taken by the court after the prescribed period, if the 
complainant satisfies the court that he had sufficient 
cause for not making a complaint within such period.

(c) no court inferior to that of a Metropolitan 
Magistrate or a Judicial Magistrate of the first class 
shall try any offence punishable under Section 138.

(2) The offence under Section 138 shall be inquired into and 
tried only by a court within whose local jurisdiction, —

(a) if the cheque is delivered for collection through an 
account, the branch of the bank where the payee or 
holder in due course, as the case may be, maintains the 
account, is situated; or

(b) if the cheque is presented for payment by the payee 
or holder in due course, otherwise through an account, 
the branch of the drawee bank where the drawer 
maintains the account, is situated.

Explanation.—For the purposes of clause (a), where a 
cheque is delivered for collection at any branch of the 
bank of the payee or holder in due course, then, the 
cheque shall be deemed to have been delivered to the 
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branch of the bank in which the payee or holder in due 
course, as the case may be, maintains the account.

From the plain reading of the above Section, it is clear that the complaint 
has to be filed by the payee and in the present case, the payee is the Deepak 
Advertisers and accordingly, the complaint should have been filed by the 
proprietorship firm only through its proprietor. The Supreme Court in the case of 
Shankar Finance & Investments v. State of A.P. reported in (2008) 8 SCC 536 has 
held as under :

9. Section 142(a) of the Act requires that no court shall take 
cognizance of any offence punishable under Section 138 except 
upon a complaint made in writing by the payee. Thus the two 
requirements are that (a) the complaint should be made in 
writing (in contradistinction from an oral complaint); and (b) 
the complainant should be the payee (or the holder in due 
course, where the payee has endorsed the cheque in favour of 
someone else). The payee, as noticed above, is M/s Shankar 
Finance & Investments. Once the complaint is in the name of 
the "payee" and is in writing, the requirements of Section 142 
are fulfilled. Who should represent the payee where the payee is 
a company, or how the payee should be represented where 
payee is a sole proprietary concern, is not a matter that is 
governed by Section 142, but by the general law.

10. As contrasted from a company incorporated under the 
Companies Act, 1956 which is a legal entity distinct from its 
shareholders, a proprietary concern is not a legal entity distinct 
from its proprietor. A proprietary concern is nothing but an 
individual trading under a trade name. In civil law where an 
individual carries on business in a name or style other than his 
own name, he cannot sue in the trading name but must sue in his 
own name, though others can sue him in the trading name. 
Therefore, if the appellant in this case had to file a civil suit, the 
proper description of the plaintiff should be "Atmakuri Sankara 
Rao carrying on business under the name and style of M/s 
Shankar Finance & Investments, a sole proprietary concern". 
But we are not dealing with a civil suit. We are dealing with a 
criminal complaint to which the special requirements of Section 
142 of the Act apply. Section 142 requires that the complainant 
should be payee. The payee is M/s Shankar Finance & 
Investments. Therefore, in a criminal complaint relating to an 
offence under Section 138 of the Act, it is permissible to lodge 
the complaint in the name of the proprietary concern itself.

25. Thus, it is held that the complaint filed by the appellant against the 
respondent is maintainable.
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26. So far as the merits of the case are concerned, Deepak Jethwani (PW1) 
was cross-examined by the respondent in detail. The respondent in paragraph 12 
of his cross-examination has merely put a question that the acknowledgment of 
receipt of registered notice Ex.P.5 does not bear signature of the respondent, 
however, in the entire cross-examination of Deepak Jethwani (PW1), the 
respondent has not put a single question thereby disputing the signature of the 
respondent on the disputed cheque Ex.P.1. Even Naresh Jethwani (DW1/ 
respondent) had entered in the witness box but he also did not dispute his 
signature on the disputed cheque Ex.P.1. Even in his statement under Section 313 
of CrPC the respondent had taken the following defence:-

eSa funksZ"k gw¡A mDr izdj.k >wBk gSA ifjoknh dk 5&6 yksxksa dk 
flaMhdsV gS] tks pSd gfFk;k ysrs gS o U;k;ky; esa >wBk izdj.k izLrqr 
dj nsrs gSaA

27. It is not out of place to mention here that once the accused enters into a 
witness box, then his status becomes that of like any other witness and 
accordingly, the respondent was under obligation to explain each and every 
circumstance which was against him. Further, in view of the presumption as 
provided under Section 139 of Negotiable Instruments Act, the burden was on the 
respondent to prove that the cheque was not issued in discharge of legally 
enforceable debt. The respondent in his evidence has stated that Deepak Jethwani 
(PW1) is his friend and he used to come to his shop very frequently. All papers 
including the cheques were kept by the respondent in his drawer. When he was in 
need of cheques, then he checked his drawer and found that three cheques bearing 
Serial Nos.297841, 297842 & 297843 of ICICI Bank were missing. Therefore, he 
went to Kotwali Police Station for lodging the FIR but the FIR was not lodged and 
he was suggested that the respondent may search the cheques, otherwise, FIR 
would be lodged in the evening. Thereafter, he could not go to the Police Station 
and only when the appellant filed the complaint, then he went to ICICI Bank and 
obtained the bank statement Ex.D1. In para 3 of his cross-examination, he 
admitted that in advertisement photographs Ex.P.8 and P.9, the photograph of his 
shop and number of respondent is mentioned. He further stated that after looking 
at the photographs, he came to know about the advertisement but even thereafter, 
he did not lodge any complaint to anybody. However, he tried to explain that as the 
complaint is already pending, therefore, he did not think it proper to make a 
complaint to any officer as the Court is the Supreme. He further stated that he 
never made a complaint to the police or any institution with regard to bills Ex.P10 
and Ex.P11. In paragraph 4 of his cross-examination, he could not clarify that on 
which date he realized that the cheques were missing from his drawer. He further 
admitted that even after receipt of statutory notice, he did not lodge any complaint 
with the Bank. However, he gave an explanation that since his cheque was not 
dishonored, therefore, he did not lodge the complaint. He further stated that the 
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return memo does not bear the seal of the Bank and blank memos are easily 
available and he can also produce the same. In the entire cross-examination, and 
even in the examination-in-chief, he did not dispute his signature on the cheque, 
although from the return memo issued by Bank Ex.P2, it appears that the cheque 
was returned on two counts; (i) Funds Insufficient (ii) Drawer's signatures 
incomplete/ Differs/ Required. Although the respondent had given suggestion to 
Deepak Jethwani that the acknowledgment of receipt of notice Ex.P.5 does not 
bear his signature which was duly denied by Deepak Jethwani (PW1) but the 
respondent in his evidence did not dispute his signature on the acknowledgment 
of receipt of notice Ex.P.5, although in paragraph 4 of his cross-examination, he 
has stated that since he did not receive any notice, therefore, he did not reply. 
Further, the respondent never filed any application for getting his signatures on 
the disputed cheque compared with his admitted signatures. Thus, it is clear that 
the respondent did not dispute his signature on the disputed cheque Ex.P1.

28. So far as the defence of the respondent, that he had kept cheques in the 
drawer from where they were stolen is concerned, the same cannot be accepted. 
Why a person would keep blank signed cheques in his drawer, specifically when 
he is the sole proprietor of a proprietorship firm? Further, no FIR or police report 
was ever lodged by the respondent regarding theft of his cheques. Further, the 
respondent could not disclose the date on which he came to know that his three 
cheques are missing and also could not disclose the date on which, he had gone to 
the police station for the first time, to lodge the report regarding missing cheques.

29. The respondent has tried to project that the ink of other entries on the 
disputed cheque is different from the ink of the signatures. The respondent has 
also tried to establish that other entries are not in his handwriting. The question for 
consideration is that where the signatures of the drawer of the cheque, are 
admitted or are proved, then whether the drawer of the cheque would be absolved 
from his liability only on the ground that the other entries are not in his 
handwriting? The question is no more res integra. The Supreme Court in the case 
of Bir Singh Vs. Mukesh Kumar reported in (2019) 4 SCC 197 has held as under :

32. The proposition of law which emerges from the 
judgments referred to above is that the onus to rebut the 
presumption under Section 139 that the cheque has been issued 
in discharge of a debt or liability is on the accused and the fact 
that the cheque might be post-dated does not absolve the drawer 
of a cheque of the penal consequences of Section 138 of the 
Negotiable Instruments Act.

33. A meaningful reading of the provisions of the Negotiable 
Instruments Act including, in particular, Sections 20, 87 and 
139, makes it amply clear that a person who signs a cheque and 
makes it over to the payee remains liable unless he adduces 
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evidence to rebut the presumption that the cheque had been 
issued for payment of a debt or in discharge of a liability. It is 
immaterial that the cheque may have been filled in by any 
person other than the drawer, if the cheque is duly signed by the 
drawer. If the cheque is otherwise valid, the penal provisions of 
Section 138 would be attracted.

34. If a signed blank cheque is voluntarily presented to a 
payee, towards some payment, the payee may fill up the amount 
and other particulars. This in itself would not invalidate the 
cheque. The onus would still be on the accused to prove that the 
cheque was not in discharge of a debt or liability by adducing 
evidence.

35. It is not the case of the respondent-accused that he either 
signed the cheque or parted with it under any threat or coercion. 
Nor is it the case of the respondent-accused that the unfilled 
signed cheque had been stolen. The existence of a fiduciary 
relationship between the payee of a cheque and its drawer, 
would not disentitle the payee to the benefit of the presumption 
under Section 139 of the Negotiable Instruments Act, in the 
absence of evidence of exercise of undue influence or coercion. 
The second question is also answered in the negative.

36. Even a blank cheque leaf, voluntarily signed and handed 
over by the accused, which is towards some payment, would 
attract presumption under Section 139 of the Negotiable 
Instruments Act, in the absence of any cogent evidence to show 
that the cheque was not issued in discharge of a debt.

30. Further, this Court has already held that the disputed cheque, Ex.P.1 bears 
the signatures of the respondent. Section 139 of Negotiable Instruments Act, 1988 
provides for presumption that the disputed instrument was issued in discharge of 
legally enforceable debt. The Supreme Court in the case of Shree Daneshwari 
Traders Vs. Sanjay Jain reported in (2019) 16 SCC 83 has held as under :

17. Under Section 138 of the Negotiable Instruments Act, once 
the cheque is issued by the drawer, a presumption under Section 
139 of the Negotiable Instruments Act in favour of the holder 
would be attracted. Section 139 creates a statutory presumption 
that a cheque received in the nature referred to under Section 
138 of the Negotiable Instruments Act is for the discharge in 
whole or in part of any debt or other liability. The initial burden 
lies upon the complainant to prove the circumstances under 
which the cheque was issued in his favour and that the same was 
issued in discharge of a legally enforceable debt.
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18. It is for the accused to adduce evidence of such facts and 
circumstances to rebut the presumption that such debt does not 
exist or that the cheques are not supported by consideration.

19. Considering the scope of the presumption to be raised under 
Section 139 of the Act and the nature of evidence to be adduced 
by the accused to rebut the presumption, in Kumar Exports v. 
Sharma Carpets, the Supreme Court in paras 14-15 and paras 
18-20 held as under: (SCC pp. 519-21)

"14. Section 139 of the Act provides that it shall be 
presumed, unless the contrary is proved, that the holder 
of a cheque received the cheque of the nature referred to 
in Section 138 for the discharge, in whole or in part, of 
any debt or other liability. 

15. Presumptions are devices by use of which the courts 
are enabled and entitled to pronounce on an issue 
notwithstanding that there is no evidence or insufficient 
evidence. Under the Evidence Act all presumptions 
must come under one or the other class of the three 
classes mentioned in the Act, namely, (1) "may presume" 
(rebuttable), (2) "shall presume" (rebuttable), and (3) 
"conclusive presumptions" (irrebuttable). The term 
"presumption" is used to designate an inference, 
affirmative or disaffirmative of the existence of a fact, 
conveniently called the "presumed fact" drawn by a 
judicial tribunal, by a process of probable reasoning 
from some matter of fact, either judicially noticed or 
admitted or established by legal evidence to the 
satisfaction of the tribunal. Presumption literally means 
'taking as true without examination or proof '.

* * *

18. Applying the definition of the word "proved" in 
Section 3 of the Evidence Act to the provisions of 
Sections 118 and 139 of the Act, it becomes evident that 
in a trial under Section 138 of the Act a presumption will 
have to be made that every negotiable instrument was 
made or drawn for consideration and that it was executed 
for discharge of debt or liability once the execution of 
negotiable instrument is either proved or admitted. As 
soon as the complainant discharges the burden to prove 
that the instrument, say a note, was executed by the 
accused, the rules of presumptions under Sections 118 
and 139 of the Act help him shift the burden on the 
accused. The presumptions will live, exist and survive 
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and shall end only when the contrary is proved by the 
accused, that is, the cheque was not issued for 
consideration and in discharge of any debt or liability. A 
presumption is not in itself evidence, but only makes a 
prima facie case for a party for whose benefit it exists.

19. The use of the phrase "until the contrary is proved" in 
Section 118 of the Act and use of the words "unless the 
contrary is proved" in Section 139 of the Act read with 
definitions of "may presume" and "shall presume" as 
given in Section 4 of the Evidence Act, makes it at once 
clear that presumptions to be raised under both the 

91
provisions are rebuttable.  When a presumption is �

rebuttable, it only points out that the party on whom lies 
the duty of going forward with evidence, on the fact 
presumed and when that party has produced evidence 
fairly and reasonably tending to show that the real fact is 
not as presumed, the purpose of the presumption is over.

20. The accused in a trial under Section 138 of the Act 
has two options. He can either show that consideration 
and debt did not exist or that under the particular 
circumstances of the case the non-existence of 
consideration and debt is so probable that a prudent 
man ought to suppose that no consideration and debt 
existed. To rebut the statutory presumptions an accused 
is not expected to prove his defence beyond reasonable 
doubt as is expected of the complainant in a criminal 
trial. The accused may adduce direct evidence to prove 
that the note in question was not supported by 
consideration and that there was no debt or liability to 
be discharged by him. However, the court need not 
insist in every case that the accused should disprove the 
non-existence of consideration and debt by leading 
direct evidence because the existence of negative 
evidence is neither possible nor contemplated. At the 
same time, it is clear that bare denial of the passing of 
the consideration and existence of debt, apparently 
would not serve the purpose of the accused. Something 
which is probable has to be brought on record for 
getting the burden of proof shifted to the complainant. 
To disprove the presumptions, the accused should bring 
on record such facts and circumstances, upon 
consideration of which, the court may either believe that 
the consideration and debt did not exist or their non-
existence was so probable that a prudent man would 
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under the circumstances of the case, act upon the plea 
that they did not exist. Apart from adducing direct 
evidence to prove that the note in question was not 
supported by consideration or that he had not incurred 
any debt or liability, the accused may also rely upon 
circumstantial evidence and if the circumstances so 
relied upon are compelling, the burden may likewise shift 
again on to the complainant. The accused may also rely 
upon presumptions of fact, for instance, those 
mentioned in Section 114 of the Evidence Act to rebut 
the presumptions arising under Sections 118 and 139 of 
the Act."

(emphasis supplied)

31. It is next contended by the Counsel for the respondent that the appellant 
has failed to prove that the cheque was issued in discharge of legally enforceable 
debt. 

32. Considered the submissions made by the Counsel for the parties.

33. It is the case of the appellant, that the respondent had given a contract for 
advertisment of his shop and accordingly, hoardings and pamphlets on the body as 
well as seats of a bus were affixed. The photographs Ex P8 and P.9 have been filed 
by the appellant. The respondent has also admitted that the photographs contain 
his number and photo of the shop. He also admitted that he never made any 
complaint with regard to the advertisement. The bills Ex. P. 10 and P.11 have also 
been produced by the appellant. Further, the respondent has taken a false stand 
that the cheques were stolen from his drawer. Under these circumstances, it is held 
that the respondent had issued the cheque in discharge of legally enforceable debt.

34. It is next contended by the Counsel for the respondent that the return 
memo Ex. P2 is not proved. Considered the submissions made by the Counsel for 
the parties.

35. As per the return memo Ex.P2, issued by ICICI Bank, the cheque was 
returned on two counts; (i) Funds Insufficient (ii) Drawer's signatures 
incomplete/Differs/ Required.

36. So far as insufficiency of funds is concerned, it is not the case of the 
respondent that he had sufficient funds in his account. So far as the drawer's 
signature incomplete is concerned, it is not the case of the respondent that the 
disputed cheque Ex.P1 does not bear his signature. So far as the stand of the 
respondent that since the return memo Ex.P2 issued by ICICI Bank does not bear 
the seal of the Bank and, therefore, the same cannot be relied upon is concerned, 
the said submission of the counsel for the respondent cannot be accepted. The 
return memo Ex. P2 bears signature of an officer of ICICI Bank. The respondent 
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has examined Ajay Jadaon (DW2), an employee of ICICI Bank, who did not try to 
prove that the return memo Ex.P2 was never issued by the Bank. On the contrary, 
it appears that when the counsel for the appellant tried to put a question to Ajay 
Jadon (DW2) with regard to return memo Ex.P2, then it was objected by the 
respondent's counsel. Further, Section 146 of N.I.Act provides for presumption, 
but it does not provide that unless and until, the return memo bears the seal of the 
bank, it cannot be read in evidence. In the present case, the appellant has proved 
beyond reasonable doubt that the return memo, Ex. P.2 was duly issued by ICICI 
Bank. 

37. Thus, this Court is of the considered opinion, that the appellant has 
successfully established that the disputed cheque, Ex. P.1 was issued by the 
respondent in discharge of his legally enforceable debt, which stood bounced due 
to in-sufficient funds. Accordingly, the judgment dated 13/10/2017 passed by 
Additional Chief Judicial Magistrate, Gwalior in Criminal Case No.14094/2010 
is hereby set aside and the respondent is hereby convicted under Section 138 of 
Negotiable Instruments Act. 

38. So far as the question of sentence is concerned, as per Section 138 of 
Negotiable Instruments Act, the imprisonment for a term which may extend to 2 
years and fine which may extend twice the amount of the cheque can be imposed. 
However, as this Court is not intending to impose jail sentence of more than 1 
year, therefore, in the light of Section 143 of Negotiable Instruments Act, it is not 
necessary to hear the respondent on the question of sentence.

39. Considering the totality of the facts and circumstances of the case, the 
respondent is awarded jail sentence of rigorous imprisonment of 1 year and is also 
directed to pay compensation of Rs. 5 lacs which shall be payable to the appellant.

40. The compensation amount be deposited within a period of one month 
from today, failing which the respondent shall undergo the jail sentence of 3 
months. 

41. The respondent is directed to surrender before the Trial Court, on or before 
st

31  of December 2020. 

42. The appeal is Allowed.

Appeal allowed
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I.L.R. [2021] M.P. 520 (DB)
APPELLATE CRIMINAL  

Before Mr. Justice Sujoy Paul & Mr. Justice Rajendra Kumar Srivastava
CRA No. 1066/1998 (Jabalpur) decided on 7 January, 2021

RAMCHARAN PATEL           …Appellant

Vs.

STATE OF M.P.                 …Respondent                                                

 A.  Penal Code (45 of 1860), Sections 302, 364, 120-B & 201 – 
Circumstantial Evidence – Motive – Held – Merely because appellants 
expressed their doubt about character of victim (daughter-in-law of 
appellant) that alone does not conclusively establish that they were having 
any “motive” to murder her – Circumstances should be in category of 
“must” and cannot be based on conjectures and surmises – Chain of 
circumstantial evidence needs to be established with accuracy and precision 
– Suspicion however strong cannot take place of proof – Circumstantial 
evidence not sufficient to establish guilt – Conviction set aside – Appeal 
allowed.    (Paras 15, 18 & 19)

d- n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 364] 120&B o 201 & 
ifjfLFkfrtU; lk{; & gsrq & vfHkfu/kkZfjr & ek= D;ksafd vihykFkhZx.k us ihfM+rk 
¼vihykFkhZ dh cgw½ ds pfj= ds ckjs esa lansg vfHkO;Dr fd;k] og vdsyk fu'pk;d :i 
ls ;g LFkkfir ugha dj ldrk fd mudk mldh gR;k djus dk dksbZ **gsrq** Fkk & 
ifjfLFkfr;ka **vfuok;Z** dh Js.kh esa gksuh pkfg, rFkk u fd vuqekuksa vkSj lansgksa ij 
vk/kkfjr gksuh pkfg, & ifjfLFkfrtU; lk{; dh J`a[kyk ;FkkFkZrk vkSj 'kq)rk ds lkFk 
LFkkfir djus dh vko';drk gS & lansg fdruk Hkh etcwr gks lcwr dk LFkku ugha ys 
ldrk & nksf"krk LFkkfir djus ds fy, ifjfLFkfrtU; lk{; i;kZIr ugha & nks"kflf) 
vikLr & vihy eatwjA 

B.  Penal Code (45 of 1860), Sections 302, 364, 120-B & 201 – Onus 
of Proof – Adverse Inference – Held – Prosecution evidence not found 
trustworthy and was disbelieved by Court below – Principal burden was on 
prosecution which it failed to establish – Adverse inference can be drawn 
against accused only when prosecution established its case beyond 
reasonable doubt and appellant failed to discharge the onus shifted on them – 
Onus was not shifted to appellants and thus cannot be held guilty for this 
reason.    (Para 17)

[k- n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 364] 120&B o 201 & lcwr dk 
Hkkj & izfrdwy fu"d"kZ & vfHkfu/kkZfjr & vfHk;kstu lk{; Hkjkslsean ugha ik;k x;k 
rFkk fupys U;k;ky; }kjk vfo'okl fd;k x;k Fkk & izeq[k Hkkj vfHk;kstu ij Fkk tks 
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fd og LFkkfir djus esa foQy jgk & vfHk;qDr ds fo:) izfrdwy fu"d"kZ dsoy rHkh 
fudkyk tk ldrk gS tc vfHk;kstu us viuk izdj.k ;qfDr;qDr lansg ls ijs LFkkfir 
fd;k gks rFkk vihykFkhZ mu ij vk;s Hkkj dk mUekspu djus esa foQy jgk & Hkkj 
vihykFkhZx.k dks varfjr ugha gqvk Fkk vkSj vr% bl dkj.k ls nks"kh ugha Bgjk;s tk 
ldrsA 

C.  Criminal Practice – Circumstantial Evidence – Held – If two 
views are possible on evidence produced, one indicating guilt of accused and 
other to his innocence, the view which favours the accused must be adopted. 

 (Para 16)

x- nkf.Md i)fr & ifjfLFkfrtU; lk{; & vfHkfu/kkZfjr & ;fn izLrqr 
lk{; ij nks n`f"Vdks.k laHko gSa] ,d vfHk;qDr dh nksf"krk bafxr djus okyk rFkk nwljk 
mldh funksZf"krk] rks vfHk;qDr dk leFkZu djus okyk n`f"Vdks.k viuk;k tkuk pkfg,A 

Cases referred:

AIR 2019 SC 3571, AIR 2020 SC 1057, AIR 1991 SC 1224, AIR 1992 SC 
1689, (1995) 3 SCC 228, (2013) 5 SCC-722, (2013) 12 SCC-406, (2019) 4 SCC-
522, (1973) 2 SCC-808. 

Shobhitaditya, for the appellant. 
J.S. Hora, P.L. for the State. 
None, for the Objector despite service. 

J U D G M E N T

The Judgment of the Court was delivered by :
SUJOY PAUL, J. :- This appeal filed under Section 374 (2) of the Code of Criminal 
Procedure takes exception to the judgment dated 30.4.1998 passed in Sessions 
Trial No.134/1990 whereby appellant No.1 was convicted for committing 
offences under Sections 302, 364 and 201 of IPC whereas appellant No.2 was 
convicted under Sections 302,120B, 364,120B and Section 201 of IPC. Both were 
sentenced to undergo R.I. for life with fine of Rs.1000/- in the first count, R.I. for 
five years with fine of Rs.500/-in the second count while R.I. for three years with 
fine of Rs.500/- in the third count with default stipulation.

2. Indisputably, the appellant no.1, Dinesh Patel died during the pendency of 
this case and accordingly this appeal stood abated for appellant no.1. The 
interesting conundrum in this case is whether the appellant no.2 was rightly 
convicted and directed to undergo sentence on the basis of circumstantial 
evidence ?

3. Briefly stated, relevant facts are that the present appellant is father-in-law 
of deceased Vikki Bai. Dinesh was husband of Vikki Bai and son of appellant 
no.2. In the year 1984, Dinesh solemnized marriage with Vikki Bai. After marriage, 
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their matrimonial relations were not very cordial and on more than one occasion, 
Vikki Bai compelled to go to her parents' house and stay there for considerably 
long time. She even remained there for about two years. Dinesh's uncle 
Ramlakhan took her with an undertaking that proper care of Vikki Bai will be 
taken. On the intervening night between 27.8.1989 and 28.8.1989, Vikki Bai 
became untraceable from her matrimonial house. The appellant no.2 Ramcharan 
lodged "Gum Insaan" Report in Police Station -Rampur Baghelan. The father of 
Vikki Bai, namely Madhav Singh also lodged a report on 29.8.1989 in the same 
police station stating that his daughter Vikki Bai has been murdered by the 
appellants. Since no action was taken on his report, Madhav Singh lodged the 
complaint before the Collector, Satna, DIG and IG, Rewa. Since his complaints 
aforesaid could not fetch any result, he filed a complaint before the Court below. 
In turn, the investigation was conducted and Crime No.100/1990 was registered. 
After investigation, Challan was filed and in due course the matter was committed 
before the Sessions Court. The charges were framed. The appellants abjured their 
guilt and hence evidence was recorded and parties were heard by the court below.

4. Total 14 witnesses entered into the witness box on behalf of prosecution 
and deposed their statements. This includes two chance witnesses, namely, 
Gopika Prasad (PW/3) and Amritlal (PW/12). Indisputably, in the instant case, the 
body of Vikki Bai could not be found. As per prosecution story, Vikki Bai was 
burnt alive in a brick furnace. However, no remains of Vikki Bai were found from 
the said furnace. On the basis of statements of aforesaid chance witnesses, 
namely, Gopika Prasad (PW/3) and Amritlal (PW/12), the prosecution intended to 
establish that Vikki Bai was last seen with appellants and appellants ultimately 
murdered her.

5. Shri Shobhitaditya, learned counsel for appellants urged that the said 
story of prosecution and evidence led in support thereof were found to be not 
trustworthy by the court below.

6. By taking this court to para 30 & 31 of the impugned judgment, learned 
counsel for appellants urged that the Court below clearly opined that statements of 
chance witnesses aforesaid are unbelievable. In para-36 of the judgment, the 
Court below opined that the story and evidence led by prosecution is 
untrustworthy, but charges are proved on the basis of circumstantial evidence. 
Thus, it is to be seen whether circumstantial evidence are sufficient to hold the 
present appellant as guilty. By criticizing the findings given from paras 37 to 43 of 
the judgment, Shri Shobhitaditya argued that the Apex Court in Sunita Vs. State of 
Haryana  (AIR 2019 SC 3571)  and Mohd. Yunus Ali Tarafdar Vs. State of West 
Bengal (AIR 2020 SC 1057), laid down the principles on the strength of which the 
degree and quality of circumstantial evidence needs to be tested. If the 
circumstantial evidence of present case is tested on the anvil of said principles, it 
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will be clear that the necessary test laid down by Supreme Court could not be 
satisfied and Court below has committed an error in holding the appellant as 
guilty.

7. The counsel for appellants urged that appellant No.1-Dinesh was an
employee of Armed Force. Merely because, he was on leave during the period
when Vikki Bai became untraceable, does not mean that he took leave for the
purpose of murdering Vikki Bai. The appellant No.1-Dinesh took a defence that
between 20.8.1989 to 25.8.1989, he was taking treatment from Dr. J.P. Tiwari of 
Community Health Centre, Nowgong, District Chhatarpur. Merely because said 
doctor has not entered into the witness box along with his brother Ramlal Singh, 
no inference can be drawn that appellant No.1-Dinesh or appellant No.2-
Ramcharan Patel were guilty of committing murder. The burden was on the 
prosecution to establish their case with accuracy and precision. Only when said 
burden is discharged by the prosecution, onus can be shifted on the present 
appellants. The Court below has committed an error in drawing adverse inference 
and holding that the circumstantial evidence are sufficient.

8. The findings regarding motive are also perverse, is the next contention of 
Shri Shobhitaditya. He submits that the findings given in para 37 are also based on 
surmises and conjunctures.  Reliance is placed on Kedarnath & others Vs. State of 
Madhva Pradesh (AIR 1991 SC1224).

9. Lastly, it is argued that Court below has wrongly placed reliance on 
Bhagwan Singh & Anr. Vs. State of Punjab AIR 1992 SC 1689. Although the said 
case was also pregnant with a similar fact that body of deceased was not found, the 
other evidences adduced in the said case were totally different. The concerned 
person was tortured in police custody and other persons in the custody were eye-
witnesses who deposed their statements in favour of the prosecution story 
whereas in the instant case neither body of Vikky Bai was recovered nor any 
remains of her could be traced. The statement of chance witnesses were 
disbelieved. Thus, there is no iota of legal evidence on the strength of which 
appellants could have been held guilty.

10. Countering the aforesaid arguments, Shri Hora submits that although 
chance witnesses were disbelieved and their statements are full of contradictions, 
this Court may reappriciate (sic: reappreciate) those statements to examine the 
correctness of the judgment of the Court below. "Motive is the foundational 
material on the strength of which prosecution case needs to be examined" is the 
next contention of Shri Hora which is based on Prem Kumar & Anr. Vs. State of 
Bihar (1995) 3 SCC 228. He supported the impugned judgment and the findings 
given in para 37 thereof.

11. No other point is pressed by counsel for the parties.
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12.  We have bestowed our anxious consideration on rival contentions and 
perused the record.

13.  By a bare perusal of paras 32 and 36 to the judgment, it is clear that the 
Court below has considered the statements of chance witnesses (PW-3 and PW-
12). After considering the statement of other witnesses, the Court below also came 
to hold in para 36 of the judgment that the evidence led in support of complaint is 
not untrustworthy. But circumstantial evidence is sufficient to establish the guilt. 
The following circumstances were found against the appellant:-

1. Appellant No. 1 took the defence that he was unwell and 
getting treatment from Dr. Tiwari while staying with his brother 
Ram Lal Singh was artificial and this defence could not be 
established because neither Ram Lal Singh nor Dr. J.P. Tiwari 
were examined by him.

2. The aforesaid conduct and artificial defence of Dinesh 
shows that he took Vikki Bai to some place and murdered her. 
He destroyed the dead body in such a manner that no evidence 
could be traced.

3. In support of finding regarding motive, the Court below 
opined that as per the evidence led by prosecution and 
admission of Dinesh and Ram Charan that they had doubt about 
the character of Vikky Bai, motive of murder is conclusively 
established on the basis of these circumstantial evidence. The 
appellants were accordingly held guilty.

14.    The relevant factors needs to be taken into account while adjudicating the 
circumstantial evidence are mentioned by the Supreme Court in the case of Yunus 
Ali Tarafdar (supra). The parameters are as under :-

"(1) the circumstances from which the conclusion of guilt is to 
be drawn should be fully established. The circumstances 
concerned "must" or "should" and not "may be" established; (2) 
the facts so established should be consistent only with the 
hypothesis of the guilt of the accused, that is to say, they should 
not be explainable on any other hypothesis except that the 
accused is guilty; (3) the circumstances should be of a 
conclusive nature and tendency; (4) they should exclude every 
possible hypothesis except the one to be proved; and (5) there 
must be a chain of evidence so complete as not to leave any 
reasonable ground for the conclusion consistent with the 
innocence of the accused and must show that in all human 
probability the act must have been done by the accused. (See 
Sharad Birdhichand Sarda v. State of Maharashtra [Sharad 
Birdhichand Sarda v. State of Maharashtra, (1984) 4 SCC 116 : 
1984 SCC (Cri) 487], SCC   p. 185,   para   153; M.G. Agarwal v. 
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State of Maharashtra [M.G. Agarwal v. State of Maharashtra, 
AIR 1963 SC 200 : (1963) 1 Cri LJ 235] , AIR p. 206, para 18.)"

15.    The parameter No.1 leaves no room for any doubt that conclusion of guilt 
must be fully based on reliable evidence. The circumstances concerned should be 
in the category of "must" and cannot be based on surmises and conjectures. This is 
trite law that suspicion however strong cannot take the place of proof . (See : Raj 
Kumar Singh Vs. State of Rajasthan- (2013) 5 SCC-722). The relevant para (Para-
21) of this judgment reads as under :-

21. Suspicion, however grave it may be, cannot take the place of 
proof, and there is a large difference between something that 
"may be" proved and "will be proved". In a criminal trial, 
suspicion no matter how strong, cannot and must not be 
permitted to take place of proof. This is for the reason that the 
mental distance between "may be" and "must be" is quite large 
and divides vague conjectures from sure conclusions. In a 
criminal case, the court has a duty to ensure that mere 
conjectures or suspicion do not take the place of legal proof. The 
large distance between "may be" true and "must be" true, must 
be covered by way of clear, cogent and unimpeachable evidence 
produced by the prosecution, before an accused is condemned 
as a convict, and the basic and golden rule must be applied. In 
such cases, while keeping in mind the distance between "may 
be" true and "must be" true, the court must maintain the vital 
distance between conjectures and sure conclusions to be arrived 
at, on the touchstone of dispassionate judicial scrutiny based 
upon a complete and comprehensive appreciation of all features 
of the case, as well as the quality and credibility of the evidence 
brought on record. The court must ensure that miscarriage of 
justice is avoided and if the facts and circumstances of a case so 
demand, then the benefit of doubt must be given to the accused, 
keeping in mind that a reasonable doubt is not an imaginary, 
trivial or a merely probable doubt, but a fair doubt that is based 
upon reason and common sense. (Vide Hanumant Govind 
Nargundkar v. State of M.P. [AIR 1952 SC 343 : 1953 Cri LJ 
129] , Shivaji Sahabrao Bobade v. State of Maharashtra 
[(1973) 2 SCC 793 : 1973 SCC (Cri) 1033 : AIR 1973 SC 2622] , 
Sharad Birdhichand Sarda v. State of Maharashtra [Sharad 
Birdhichand Sarda v. State of Maharashtra, (1984) 4 SCC 116 : 
1984 SCC (Cri) 487 : AIR 1984 SC 1622] , Subhash Chand v. 
State of Rajasthan [(2002) 1 SCC 702 : 2002 SCC (Cri) 256] , 
Ashish Batham v. State of M.P. [(2002) 7 SCC 317 : 2002 SCC 
(Cri) 1718 : AIR 2002 SC 3206] , Narendra Singh v. State of 
M.P. [(2004) 10 SCC 699 : 2004 SCC (Cri) 1893 : AIR 2004 SC 
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3249] , State v. Mahender Singh Dahiya [(2011) 3 SCC 109 : 
(2011) 1 SCC (Cri) 821 : AIR 2011 SC 1017] and Ramesh 
Harijan v. State of U.P.

Same view is followed by Supreme Court in Sujit Biswas Vs. State of 
Assam-(2013) 12 SCC-406 and recently in Digamber Vaishnav And Another Vs. 
State of Chhattisgarh-(2019) 4 SCC-522. In the case of Digamber Vaishnav 
(Supra), it was further held that fundamental principle of criminal jurisprudence is 
that burden of proof squarely rests on prosecution and that general burden never 
shifts. No conviction can be recorded on the basis of conjectures and surmises.

16. The matter may be viewed from another angle. This is trite that if two 
views are possible on the evidence produced in a case, one indicating guilt of 
accused and other to his innocence, the view which favours the accused must be 
adopted. (See: Kali Ram Vs. State of Himachal Pradesh- (1973) 2 SCC-808) 
which was followed with profit in the case of Raj Kumar Singh (supra).

17. As noticed, in the present case, the prosecution evidence was not found to 
be trustworthy and, therefore, the court below gave a specific finding in para-36 of 
the judgment and disbelieved it. Thus the principal burden which was on the 
shoulders of the prosecution, could not be discharged by the prosecution. In this 
backdrop, onus was not shifted on the appellants to disprove the case of the other 
side. In other words, adverse inference can be drawn against the appellants only 
when the prosecution has established its case beyond reasonable doubt and, in 
turn, the appellants/ defence has failed to discharge the onus shifted on them. 
Hence appellants could not have been held guilty for the reason they have not 
examined Dr. J.P.Tiwari and Ramlal Singh.

18. As per second parameter laid down by the Supreme court, the prosecution 
was required to establish the guilt in such a manner that no other conclusion can be 
drawn. One cannot be held guilty on the basis of surmises and conjectures. No 
doubt, motive can be an important link in the chain of circumstantial evidence, 
that link needs to be established with accuracy and precision. Pertinently, in para-
36 of the impugned judgment, the court below has disbelieved the entire evidence 
of the complainant/ prosecution whereas in para-37 gave contradictory finding 
that motive is established based on the evidence led by prosecution and as per 
admission of both the appellants. In our opinion, merely because appellants 
expressed their doubt about character of Vikki Bai, that alone does not 
conclusively establish that they were having any "motive" to murder her. The 
court below has not given any other circumstances on the strength of which the 
appellant could have been held guilty.

19. In view of foregoing analysis, we are unable to hold that circumstantial 
evidence mentioned by the court below were sufficient to establish the guilt. The 
court below, in our opinion, has passed the judgment on surmises and conjectures. 
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There was no legal evidence on the strength of which appellants could have been 
held guilty.

20. Resultantly, the impugned judgment dated 30.4.1998 passed in Sessions 
Trial No.134/1990 is set aside. Appeal is allowed.

Appeal allowed

I.L.R. [2021] M.P. 527 (DB)
APPELLATE CRIMINAL  

Before Mr. Justice Sujoy Paul & Mr. Justice Shailendra Shukla
CRA No. 333/2015 (Indore) decided on 28 January, 2021

RATANLAL & anr.  …Appellants

Vs.

STATE OF M.P.                …Respondent                                                

A.  Penal Code (45 of 1860), Section 376-D & 506-II – Appreciation 
of Evidence – Statement of Prosecutrix – Credibility – Held – Statement of 
prosecutrix without any corroboration, can alone result in conviction but her 
evidence must be creditworthy, inspiring total confidence – Statements of 
prosecutrix are full of contradictions and omissions – No sign of forcible 
intercourse/injury found on person of prosecutrix – Alleged torn clothes, 
broken bangles not been recovered and seized – There was animosity 
between families of accused and husband of prosecutrix – Divergence 
between statement of prosecutrix and her husband – Conviction set aside – 
Appeal allowed.   (Paras 15 to 31 & 43)

d- n.M lafgrk ¼1860 dk 45½] /kkjk 376&D o 506&II & lk{; dk 
ewY;kadu & vfHk;ksD=h ds dFku & fo'oluh;rk & vfHkfu/kkZfjr & fcuk fdlh laiqf"V 
ds vfHk;ksD=h ds dFku ek= ds ifj.kkeLo:i nks"kflf) gks ldrh gS ijarq mldk lk{; 
fo'oluh;] iwjh rjg vkRefo'okl ls izsfjr gksuk pkfg, & vfHk;ksD=h ds dFku 
fojks/kkHkklksa rFkk yksi ls iw.kZ gS & vfHk;ksD=h ds 'kjhj ij cyiwoZd laHkksx@pksV ds 
dksbZ fu'kku ugha ik;s x;s & vfHkdfFkr QVs diM+ksa] VwVh pwfM+;ksa dh cjkenxh rFkk 
tCrh ugha gqbZ & vfHk;qDr rFkk vfHk;ksD=h ds ifr ds ifjokjksa ds e/; oSeuL;rk Fkh & 
vfHk;ksD=h rFkk mlds ifr ds dFku ds chp varj & nks"kflf) vikLr & vihy eatwjA

 B.  Penal Code (45 of 1860), Section 376(2) (amended) & 376-D and 
Evidence Act (1 of 1872), Section 114-A (amended) – Consent – Presumption – 
Held – Presumption u/S 114-A of Evidence Act is not available in 
case of gang rape provided u/S 376-D IPC after the amendment 
incorporated in Section 376(2) IPC and in Section 114-A of Evidence Act on 
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03.02.2013 for offence committed after 03.02.2013 – Date of incident in 
present case is 22.12.2013, hence amended provision would be applicable. 

 (Para 40 & 41)

[k- n.M lafgrk ¼1860 dk 45½] /kkjk 376¼2½¼la'kksf/kr½ o 376&D ,oa lk{; 
vf/kfu;e ¼1872 dk 1½] /kkjk 114&A ¼la'kksf/kr½ & lgefr & mi/kkj.kk & vfHkfu/kkZfjr 
& fnukad 03-02-2013 dks Hkk-na-la- dh /kkjk 376¼2½ rFkk lk{; vf/kfu;e dh /kkjk 
114&A esa la'kks/ku 'kkfey gksus ds ckn fnukad 03-02-2013 ds i'pkr~ dkfjr fd;s x;s 
vijk/k ds fy, Hkk-na-la- dh /kkjk 376&D ds varxZr micaf/kr lkewfgd cykRlax ds 
izdj.k esa lk{; vf/kfu;e dh /kkjk 114&A ds varxZr mi/kkj.kk miyC/k ugha gS & 
orZeku izdj.k eas ?kVuk dh fnukad 22-12-2013 gS] vr% la'kksf/kr mica/k ykxw gksxkA  

C.  Practice & Procedure – Held – Court cannot make 
modifications to amend or correct the legislative errors.  (Para 42)

x- i)fr ,oa izfØ;k & vfHkfu/kkZfjr & U;k;ky;] fo/kk;h =qfV;ksa dks 
la'kksf/kr vFkok lq/kkj djus ds fy, mikarj.k ugha dj ldrkA 

Cases referred:

(2014) Volume 2 SCC 476, (2013) 8 SCC 789.

 Santosh Kumar Meena, for the appellants. 
Shrey Raj Saxena, Dy. A. G. for the respondent/State. 

J U D G M E N T

The Judgment of the Court was delivered by:
SHAILENDRA SHUKLA, J. :- The present appeal has been preferred under Section 
374 of Cr.P.C. by the appellants seeking to set aside the judgment of conviction 
and sentence dated 18.02.2015 pronounced against them by the First Additional 
Sessions Judge, Biaora, District Rajgarh in S.T. No.33/2014; whereby they have 
been convicted as under :-
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S.No.  Under Section  Conviction  Fine  
In default of  
payment of fine

1  376(D) of IPC  Life Imprisonment  Rs.5,000/-  One year's  
Additional R.I.

2  506  Part-II  of  
IPC  

Three years' imprisonment  Rs.1,000/-  Six months'  
Additional R.I.

2.  Admitted facts are that the appellant Ratanlal is the real brother of the 
husband of the prosecutrix namely Nandlal and it is also admitted that prior to 
marriage of prosecutrix with Nandlal she had been engaged to be married to 
appellant Ratanlal. 



3. Prosecution story in short is that, the prosecutrix lodged a report on 
26.12.2013 at Police Station Biaora, District Rajgarh to the effect that while she 
was feeding the cattle in the night of 20.12.2013, Ratanlal, her brother-in-law 
(elder brother of her husband) came from behind and caught hold of her hand and 
when she tried to shout, her mouth was pressed and tried to drag her out. When 
prosecutrix tried to free herself, appellant Tarvarsingh also came and both of them 
pressed her mouth so that she may not protest and they dragged her to bamboo 
grove situated near a well and tried to force themselves upon her. When she 
protested, Ratanlal threw her on the ground and rapped (sic: raped) her and the 
same act was committed by Tarvarsingh. Thereafter both of them threatened her 
that she would be done to death, if she narrated the incident to anyone. The 
prosecutrix returned to her house and narrated the incident to her husband in the 
next morning, who was not present at home at the time of incident, however, her 
husband did not believe her and sent her to her parental house. However, 
prosecutrix was ultimately brought to the Police Station by her husband Nandlal. 

4. After lodging of FIR investigation ensued and charge-sheet was filed 
under Section 376(D) and 506 of IPC against both the appellants. Charges were 
read out under same provisions of IPC and appellant Ratanlal took a defence that 
there is a dispute between him and his brother Nandlal (husband of prosecutrix) 
over money and land and, hence, he has been falsely implicated. Appellants have 
produced two defence witnesses namely Bane Singh and Suresh Sharma. After 
examination of prosecution evidence and recording of defence evidence the 
appellants have been convicted and sentenced as described earlier.

5. In the present appeal it has been submitted that the FIR has been lodged 
very belatedly, that although prosecutrix has stated that her bangles had got 
broken, the Investigating Officer has not seized any broken bangles, that the 
appellant has been implicated due to previous enmity on account of land dispute, 
that no injury has been found on the person of prosecutrix, that the prosecutrix has 
not been supported by any other witness and there are number of omissions/ 
contradictions in the statements of prosecutrix and other witnesses and on these 
grounds appellants have requested that they be acquitted.

6.  That question of consideration is whether the grounds contained in the 
appeal is liable to be allowed and the appellants deserve to be acquitted.

7. The Trial Court has held that the evidence of prosecutrix is reliable and the 
contradiction between the court statements of prosecutrix and statement made 
under Section 164 of Cr.P.C. is explainable.

8.  It would be appropriate to revisit the evidence of the prosecutrix and other 
witnesses while considering the present appeal. The prosecution has examined 12 
witnesses in all. The prosecutrix-X is PW-9, her husband Nandlal is PW-10. 
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Another important relevant witness is Mangilal (PW-4), whose name comes up in 
FIR and court statements. The Police officials engaged in the investigation are 
Sinia Singar (PW-2), Radhakishan (PW-6), Rajkumar Tiwari (PW-7) and 
Surendra Singh (PW-3) (Investigating Officer). The medical experts, who have 
been examined are Dr. Sudha Sharma (PW-5), who has examined the prosecutrix 
and Shri Sharad Sharma (PW-1), who has examined appellant.

9.  It would be appropriate in the first place to consider the evidence of 
prosecutrix and whether there are any material contradictions/omissions in her 
evidence vis-a-vis other witnesses.

10.  The prosecutrix-X (PW-9) states that on the date of the incident at around 
2.00 a.m., in the night, the witness had been laying fodder before her buffalows 
(sic: buffaloes) and her husband had gone to the agriculture field for irrigating the 
field and her three children including two daughters and a son had also gone to 
other field for irrigation and her two other children both girls aged 9 years and 7 
years were sleeping inside the house and at that point of time accused Ratanlal 
came and caught hold of her hands. When she shouted, he cupped her mouth with 
his hands and took her to bamboo grove situated near a well belonging to Vijay 
Singh, MLA. Witness state that when she started shouting the other accused 
Tarvarsingh told Ratanlal that if the prosecutrix protests much then she should be 
hung in the well. Thereafter Ratanlal removed the petticoat of the prosecutrix and 
raped her, which was followed by Tarvarsingh. After raping her, both of them fled 
away and she came back and when her husband came in the morning, the 
prosecutrix narrated incident to him. However, on hearing such narration husband 
of prosecutrix did not believe her and instead, accused her for falsely implicating 
his brother appellant (Ratanlal). He also assaulted her and called up Mangilal, the 
brother of prosecutrix, who came over and took her away. As per prosecutrix, she 
told the incident to Mangilal, and also to her brother-in-law namely Bapulal. 
Witness states that Mangilal later on brought her back to her matrimonial home 
and she asked her brother to lodge FIR but Mangilal and her brother-in-law did not 
agree and, therefore, she came by herself and when she set out to go to the Police 
Station by herself but was then accompanied by her husband and both of them 
lodged the report. She admits to have appended her thumb impression on report 
Ex.P/2. She has also stated that after lodging of report, her court statements (under 
Section 164 of Cr.P.C.) were recorded before the Presiding Officer, but when she 
came for recording her statements, the near relatives of the appellants pressurized 
her in the court premises not to divulge the incident and threatened that if she 
divulges, then they would cause hindrance in the marriages of the daughters of the 
prosecutrix. Hence under pressure she did not divulge the incident before the 
Presiding Officer but instead gave false narration to the Presiding Officer stating 
that she had come to appellant Ratanlal for demanding Rs.5,000/- from him but 
she was abused by Ratanlal and Tarvarsingh and, hence, she lodged the report.
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11. Thus the witness herself admits that contrary to allegations of rape made 
by her against the appellants, she did not accuse the appellants in her 164 Cr.P.C. 
statements for raping her but instead had given the statements pertaining to 
dispute relating to money matters.

12.  Evidently, what has been narrated by prosecutrix in deposition and also in 
her FIR differs from what has been stated by her in her statements under Section 
164 Cr.P.C.. The reliability of prosecutrix has to be tested under such 
contraindicatory statements. The prosecutrix-X (PW-9) has stated that when she 
had come to report for recording statements (under Section 164 Cr.P.C), she was 
accompanied by Police personnel (Para 6 of cross-examination).

13. In the same paragraph she admits that her statements were recorded in a 
closed room and there was no one apart from the Presiding Officer of the Court 
and Clerk and she further admits that the Presiding Officer had asked her as to 
whether she is giving the evidence voluntarily and she had answered in 
affirmative. She states in Para 7 that the pressure tactics had been applied by the 
relatives of the appellants in the Court premises and this was done by taking her 
aside and threatening her. She states that she was accompanied by her husband on 
that day but she did not narrate the incident to her husband on that day and neither 
did she complain to the Presiding Officer about such threat meted out to her.

14. It would be appropriate to consider the statements of Nandlal (PW-10) 
regarding his version of such threat as narrated by the prosecutrix. This witness 
states that when he along with his wife -the prosecutrix came to the Court for 
recording statements of wife, the relatives of appellants surrounded both of them 
in the Court premises and threatened them that if the prosecutrix divulges the 
incident, these people would take away the unmarried daughters of the witness 
and could spoil their life. This witness states in Para 8 that he could not do much 
because had he tried to move, he would have been killed by those persons.

15. Thus, one can see that there is divergence between the statements of 
prosecutrix-X (PW-9) and her husband Nandlal (PW-10) in the sense that whereas 
the prosecutrix has stated that she was taken aside by persons and was threatened, 
her husband Nandlal (PW-10) stated that persons had surrounded him as well as 
the prosecutrix and had threatened both of them. The prosecutrix states that she 
did not narrate the incident of threat to her husband on that day; whereas her 
husband Nandlal (PW-10) states that threatening occurred before him only. It also 
appears unnatural that threat was meted out to prosecutrix before the Police 
personnel and further that she did not narrate such incident to the Presiding 
Officer and also did not lodge the report in the Police Station regarding such 
threat. If she could lodge report against the appellant for committing rape upon 
her, then what could have prevented her from complaining to the authorities 
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regarding such threat meted out to her later on. Statements recorded under Section 
164 of Cr.P.C. have much more sanctity then (sic: than) the statements recorded 
under Section 161 of Cr.P.C. and such statements recorded before the Magistrate 
cannot be discredited until very valid and reliable version is put forth before the 
Court. As already seen, there is divergence between the statements of prosecutrix 
(PW-9) and that of her husband Nandlal (PW-10) regarding the manner in which 
the threat was meted out.

16.  Thus, the prosecutrix has not been able to assign a believable explanation 
for the deposition made under Section 164 of Cr.P.C.

17.  Prosecutrix-X (PW-9) has stated that the incident occurred at around 2.00 
a.m. in the night while she was laying fodder before the buffaloes. This itself is 
unnatural as to why the cattle would be fed at such strange hours. She further 
states that her husband and three children were not present in the house and had 
gone to irrigate the fields and that her husband had come only in the morning. It 
also appears to be unnatural that her two daughters would go to agriculture field 
for irrigation and would remain there through out the night. It also appears strange 
that she would wait till the morning for her husband to arrive and then complain. 
Such ghastly incident could at least have been reported to the neighbours. In Para 
26 the prosecutrix states that her sister-in-law and brother-in-law both are her 
neighbours but she did not woke them up and narrated the incident to them. She in 
fact states that she is mother of five children, having four daughters and one son; 
whereas her husband Nandlal (PW-10) states that he has seven children which 
includes six daughters and one son. Dr. Sudha Sharma (PW-5) has also stated that 
prosecutrix is having told her that she is having seven children. Thus, the 
prosecutrix has inexplicably withheld the fact about the number of children that 
she had given birth to.

18.  Prosecutrix has admitted in Para 25 that in the course of the act of rape, her 
clothes had got torn. She also admits that the Police Officer investigating the 
matter had asked her to produce the torn clothes but she did not do so. In this 
matter, such torn clothes have not been seized by the Police.

19.  The prosecutrix (PW-9) in Para 18 has stated that as a result of resistance 
with appellants, her bangles and the necklaces worn by her had got broken. 
However, in Para 21 she states that one of her bangles had come out of her wrist 
and another bangle had lost its shape. However, she states that she did not narrate 
this fact to the Police and she did not hand over her such bangles to the Police. 
Incidentally no bangles have been recovered by the Police. Nandlal (PW-10) has 
stated in Para 4 that he had found broken bangles and the necklaces of his wife in 
the bamboo grove, however, he also has not handed over such pieces to the Police.
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20.  Prosecutrix-X (PW-9) states that when she narrated the incident to her 
husband, her husband did not believe her and called her brother Mangilal to take 
her away and later on when her brother brought her back and prosecutrix asked 
him to report, her brother and brother-in-law both declined to report. However, in 
Para 27 the prosecutrix states that when her brother came to fetch her, he had 
asked the prosecutrix to lodge report but she did not do so and came with her 
brother to Biaora, where her brother resides. While the prosecutrix (PW-9) states 
that after 3-4 days her brother brought her back to her matrimonial home, Nandlal 
(PW-10) states in Para 5 that he himself went to Biaora and fetched his wife back 
to his village Bhatpura. Thus, there is divergence in the statements of prosecutrix 
and her husband in this respect as well.

21.  Nandlal (PW-10) admits that after bringing her back to village Bhatpura 
he again came along with his wife to Police Station Biaora for lodging report. In 
Para 21 he admits that Police Station at Biaora is merely a half kilometer from the 
house of his brother-in-law. It is strange that instead of directly proceeding to 
Police Station Biaora, the prosecutrix was brought back to Bhatpura and then they 
set out again for lodging report at Police Station Biaora on the day. The witness 
Nandlal (PW-10) in Para 21 has stated that he and prosecutrix had reached the 
Police Station at about 8 to 9 a.m. for lodging the report but some politicians were 
causing hindrance and were wanting them to enter into compromise and the report 
was ultimately lodged at 3 to 4 p.m.. However, the prosecutrix herself does not 
make any statement regarding any such hindrance caused by politicians etc. and 
consequential delay in lodging of the FIR. The prosecutrix (PW-9) in Para 22 has 
stated that when appellants were dragging her, she had sat down placing her hands 
on the ground and her hands developed signs of friction due to such dragging. Her 
husband Nandlal (PW-10) in Para 17 also states that the hands of the prosecutrix 
got injured. However, Dr. Sudha Sharma (PW-5) has stated that she did not find 
any sign of injury on the person of prosecutrix. Her report is Ex.P/3A and she 
submits that no sign of forcible intercourse were also found on the persons of 
prosecutrix.

22.  While Nandlal (PW-10) states in Para 17 that he had seen the injuries on 
the hands of his wife but in the very next para i.e. Para 18 he states that he was so 
shocked to hear about the incident that he did not see any sign of injury on the 
person of prosecutrix. In the same paragraph the witness states that he had come to 
believe about the correctness of the wife's version of the incident at about 7 to 8 
a.m. of the day of the incident only, but in the examination in chief in Para 4 he 
states that he did not believe the version of  his wife. The witness Nandlal (PW-10) 
although admits in Para 18 that he had come to know about the correctness of the 
incident on the day of incident only but still states that report was lodged by him 4 
-5 days later on. A review of the deposition of prosecutrix (PW-9) would show that 
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as per the witness, the incident occurred at 2.00 a.m., in the night, when she had 
put fodder before her buffaloes. It is strange that the appellants, one of whom was 
her brother-in-law would be waiting for her to come out at 2.00 a.m., in the night, 
so that they can drag her and subsequently rape her. Other contradictions and 
unnatural statements of prosecutrix have already been narrated earlier.

23.  The prosecutrix (PW-9) and her husband (PW-10) have been given 
suggestions regarding rivalry between the appellant Ratanlal and Nandlal (PW-
10), who is his real brother. As per the suggestion, husband of the prosecutrix 
namely Nandlal (PW-10) had taken the thrasher machine of appellant Ratanlal 
and had not returned the same and further after partition of agriculture land 
between the brothers, the appellant Ratanlal had paid off the loan of Nandlal (PW-
10) and was demanding the money back from Nandlal, which Nandlal had refused 
to return and a Panchayat was summoned, which had taken cognizance about the 
dispute between the brothers. The suggestions regarding such dispute have been 
given both to prosecutrix and Nandlal (PW-10).

24. The prosecutrix in her cross-examination in Para 9 has admitted that the 
thrasher machine belonging to Ratanlal had been kept by her husband Nandlal. 
However, she claims ignorance regarding such dispute raised before the 
Panchayat. She has further been given suggestion that her husband further sold off 
the thrasher machine to another person namely Suresh. In Para 10 the witness 
states that the machine had been purchased by her husband and that this machine 
had taken by one Suresh but Suresh sold off this machine to another person instead 
of returning the same. Thus, the witness declines that the machine had been sold 
by her husband to Suresh and states that the machine was taken away by Suresh 
and later on Suresh sold it off to another person. In Para 11 this witness admits that 
no report was lodged against Suresh by her husband for disposing of the machine 
belonging to her husband.

25.  Contrary to the admission of prosecutrix (PW-9) that Nandlal had taken 
the thrasher machine of appellant Ratanlal, Nandlal (PW-10), in Para 10 declines 
the suggestion that he had taken the machine from Ratanlal. He also declines that 
such dispute was raised before the Panchayat. Prosecutrix (PW-9) only claims of 
ignorance of such Panchayat.

26.   Further another suggestion has been given to the prosecutrix and her husband 
Nandlal (PW-10) regarding the dispute also occurring because of refusal of 
Nandlal to pay back Rs.9,500/- to Ratanlal, which Ratanlal had spent for clearing 
the loan dues of Nandlal. Prosecutrix in Para 11 has claimed ignorance regarding 
any such dispute. She also claims her ignorance regarding her husband being 
taken to the Police Station by MLA Vijay Singh and lodging of report against her 
husband by Ratanlal. Nandlal (PW-10) on the other hand admits that there was a 
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loan on his land by land development Bank but states that he had paid off the loan 
himself and denies the suggestion that Ratanlal had paid of his loan.

27.  The defence witness Bane Singh (DW-1) and Suresh (DW-2) have stated 
that there was a standing dispute between brothers and a Panchayat had been 
called and written document has been executed, which is Ex.D/6, in which it has 
been mentioned that both brothers shall not quarrel with each other in future and 
whoever initiates quarrel would have to pay Rs.551/- as fine. This witness has 
been given suggestion in Para 9 of cross-examination that no fine was imposed on 
either of the brothers. Another suggestion has been given to the witness that after 
the execution of the document Ex.D/6 on 13.08.2008, no dispute arose between 
the brothers thereafter. Witness states that despite the aforesaid execution of 
document, the brothers continues to quarrel with each other. Such suggestion 
itself shows the admission on the part of prosecutrix that there was indeed a 
dispute between the appellant and her brother Nandlal (husband of prosecutrix). 
Suresh Sharma (DW-2), who is a witness to Ex.D/6 states that he had appended 
his signatures on Ex.D/6 from E to E part and both brothers had signed the 
document on B to B and C to C parts. Witness categorically states that the dispute 
did not end after the execution of the document and both brothers remained at 
loggerheads with each other.

28.  There is no reason to disbelieve both the defence witnesses and it is quite 
substantially clear that there was animosity between the families of Nandlal and 
appellant Ratanlal.

29.  Ramkaran Sharma (PW-12), who is nephew of Nandlal is hostile and 
admits in cross-examination that the relations between Ratanlal and Nandlal have 
turned sour.

30.  Nandlal (PW-10) makes exaggerated statements that his wife had told him 
that she was hung in the well and that she was forced to consume liquor by 
Ratanlal. Prosecutrix (PW-9) however has made no such statements that she was 
hung in the well and was forced to consume liquor. Nandlal (PW-10) states that he 
had found broken bangles etc. of prosecutrix in the bamboo grove but such 
statements are not contained in his statement Ex.D/3. This witness states that 
when he became 100% sure that his wife was speaking truth then he went with his 
wife to lodge the report. However, such statements are not contained in Ex.D/3.

31.  Thus one can see that the statements of prosecutrix (PW-9) are full of 
contradictions and omissions and contrary to her statements, no injury has been 
found on her person, her clothes alleged to be torn have not been seized and 
allegedly broken bangles and necklaces have not been recovered. The aspect of 
mutual rivalry has already been proven. Although as has been mentioned by the 
Trial Court, the statements of prosecutrix can alone result in conviction and there 
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is no need for corroboration but it is also true that in such case the evidence of 
prosecutrix must be found to be credible and inspiring total confidence, which is 
not the case here.

32.  The Trial Court has also taken recourse to applicability of Section 114-A 
of Evidence Act submitting that if the sexual intercourse is found to be proved and 
the prosecutrix denies her consent then it shall be presumed that she did not 
consent. A Supreme Court citation of State of Rajasthan V/s. Roshan Khan and 
Other reported in (2014) Volume 2 SCC 476 has been cited in this connection by 
the Trial Court.

33. However, a perusal of Section 114-A of Evidence Act shows that prior to 
the amendment carried out in Section 114-A of Evidence Act on 03.02.2013 the 
presumption was applicable in case of gang rape. However, after incorporation of 
the amendment clause pertaining to gang rape has been omitted from the earlier 
provision of Section 376(2) of IPC in which this provision applies. It would be 
appropriate to clarify the aforesaid position by reproducing Section 114-A of the 
Evidence Act as it is stood prior to the amendment and as it stands now.

34.  The original Section 114-A was incorporated by Act No.43 of the year 
1983, which is reproduced as under :-

"114A. Presumption as to absence of consent in certain 
prosecutions for rape.—In a prosecution for rape under 
clause (a) or clause (b) or clause (c) or clause (d) or clause (e) 
or clause (g) of sub-section (2) of section 376 of the Indian 
Penal Code, (45 of 1860), where sexual intercourse by the 
accused is proved and the question is whether it was without 
the consent of the woman alleged to have been raped and she 
states in her evidence before the Court that she did not 
consent, the Court shall presume that she did not consent."

Subsequently earlier Section 114-A was substituted by the Act 13 of 2013, 
which is reproduced as under :-

"114-A. Presumption as to absence of consent in certain 
prosecution for rape. '114A. In a prosecution for rape under 
clause (a), clause (b), clause (c), clause (d), clause (e), clause 
(f), clause (g), clause (h), clause (i), clause (j), clause (k), 
clause (l), clause (m) or clause (n) of sub-section (2) of 
section 376 of the Indian Penal Code, where sexual 
intercourse by the accused is proved and the question is 
whether it was without the consent of the woman alleged to 
have been raped and such woman states in her evidence 
before the court. That she did not consent, the court shall 
presume that she did not consent.
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Explanation.- In this section, "sexual intercourse" shall mean 
any of the acts mentioned in clauses (a) to (d) of section 375 
of the Indian Penal Code."

35. The aforesaid presumption under Section 114-A is applicable only in 
respect of such classes of rape which are mentioned in Section 376 (2) of the IPC. 
This provision of IPC has also been amended by the Act 13 of 2013. Prior to this 
date Section 376 (2) read as under :-

"Section 376(2) in The Indian Penal Code

(2)       Whoever,—

(a) being a police officer commits rape—

(i) within the limits of the police station to which he is 
appointed; or

(ii) in the premises of any station house whether or not
situated in the police station to which he is appointed; or

(iii)  on a woman in his custody or in the custody of a police 
officer subordinate to him; or

(b) being a public servant, takes advantage of his official 
position and commits rape on a woman in his custody as such 
public servant or in the custody of a public servant subordinate 
to him; or

(c) being on the management or on the staff of a jail, remand 
home or other place of custody established by or under any law 
for the time being in force or of a woman's or children's institution 
takes advantage of his official position and commits rape on any 
inmate of such jail, remand home, place or institution; or

(d) being on the management or on the staff of a hospital, takes 
advantage of his official position and commits rape on a woman 
in that hospital; or

(e) commits rape on a woman knowing her to be pregnant; or

(f) commits rape on a woman when she is under twelve years of 
age; or

(g) commits gang rape, shall be punished with rigorous 
imprisonment for a term which shall not be less than ten years 
but which may be for life and shall also be liable to fine;

shall be punished with rigorous imprisonment for a term which 
shall not be less than ten years but which may be for life and 
shall also be liable to fine; 
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36. After amendment the new Section 376 (2) of IPC reads as under :-

Section 376. Punishment for rape.

(1) Whoever, except in the cases provided for in sub-section 
(2), commits rape, shall be punished with rigorous imprisonment 
of either description for a term which shall not be less than ten 
years, but which may extend to imprisonment for life, and shall 
also be liable to fine.

(2) Whoever,—

(a) being a police officer, commits rape—

(i) within the limits of the police station to which such police 
officer is appointed; or

(ii) in the premises of any station house; or

(iii) on a woman in such police officer's custody or in the
custody of a police officer subordinate to such police officer; or

(b) being a public servant, commits rape on a woman in such 
public servant's custody or in the custody of a public servant 
subordinate to such public servant; or

(c) being a member of the armed forces deployed in an area by 
the Central or a State Government commits rape in such area; or

(d) being on the management or on the staff of a jail, remand 
home or other place of custody established by or under any law 
for the time being in force or of a women's or children's 
institution, commits rape on any inmate of such jail, remand 
home, place or institution; or

(e) being on the management or on the staff of a hospital, 
commits rape on a woman in that hospital; or

(f) being a relative, guardian or teacher of, or a person in a 
position of trust or authority towards the woman, commits rape 
on such woman; or

(g) commits rape during communal or sectarian violence; or

(h) commits rape on a woman knowing her to be pregnant;
or

* * * * *

(j) commits rape, on a woman incapable of giving consent; or

(k) being in a position of control or dominance over a woman, 
commits rape on such woman; or 
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(l) commits rape on a woman suffering from mental or physical 
disability; or

(m) while committing rape causes grievous bodily harm or 
maims or disfigures or endangers the life of a woman; or

(n) commits rape repeatedly on the same woman, 

shall be punished with rigorous imprisonment for a term which 
shall not be less than ten years, but which may extend to 
imprisonment for life, which shall mean imprisonment for the 
remainder of that person's natural life, and shall also be liable to 
fine."

37.  The new provision of Section 376(2) of the IPC leaves out the offence of 
gang rape and the offence of gang rape has been mentioned separately under 
Section 376-D as under :-

376-D. Gang rape :-

Where a woman is raped by one or more persons constituting a 
group or acting in furtherance of a common intention, each of 
those persons shall be deemed to have committed the offence of 
rape and shall be punished with rigorous imprisonment for a 
term which shall not be less than twenty years, but which may 
extend to life which shall mean imprisonment for the remainder 
of that person's natural life, and with fine;

Provided that such fine shall be just and reasonable to meet 
the medical expenses and rehabilitation of the victim;

Provided further that any fine imposed under this section 
shall be paid to the victim.

38.  The aforesaid Section 376-D has also been incorporated by the Act 13 of 
2013.

39.  Along with the incorporation of aforesaid offence under Section 376-D, 
number of other offences pertaining to rape have also been incorporated which are 
reflected as Section 376-A, 376-AB, 376-B, 376-C, 376-DA, 376-DB and 376-E 
of  IPC.

40.  However, the presumption clause under Section 114-A of the Evidence 
Act is attracted only in case of offences reflected in Section 376 (2) of IPC which 
incidentally now does not contain gang rape. At the cost of repetition, in an 
offence of gang rape, the presumption clause under Section 114-A was attracted 
prior to 03.02.2013, but has ceased to apply in case of gang rape after 03.02.2013. 
It may be an oversight on the part of legislature in not mentioning the applicability 
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of this presumption clause in an offence of gang rape which is much more serious 
offence than an offence under Section 376 simplicitor.

41.  In the present case the incident had occurred after 03.02.2013 and the date 
of incident was 22.12.2013, hence, the newly amended provision under Section 
114-A of Evidence Act would be attracted which misses out on applicability of 
presumption clause in case of gang rape.

42.  Assuming that the aforesaid anomaly is result of oversight of the 
legislature, the question would be whether this Court can pass an order to the 
effect that the presumption clause shall be read in a matter pertaining to gang rape 
as well? In the treatise on "Principles of Statutory Interpretation", Hon'ble Justice 
Shri G.P.Singh (the author) has referred to number of citations of Apex Court at 

thPage 72 of the 14  edition and the crux of the citations have been noted down as 
under :-

"It is an application of the same principle that a matter which 
should have been, but has not been provided for in a statute 
cannot be supplied by courts, as to do so will be legislation and 
not construction."

Again in Page No.73 the following excerpts of Apex Court judgment of 
Singareni Collieries Co. Ltd. V/s. Vemuganti Ramakrishan Rao & Ors. reported in 
(2013) 8 SCC 789 has been mentioned in which following observations have been 
made :-

"While interpreting section 11-A of the Land Acquisition 
Act, 1984, the Supreme Court held that there is no apparent 
omissions therein to justify application of the doctrine of casus 
omissus and, by that route, to rewrite section 11-A by providing 
for exclusion of time taken for obtaining a copy of the order, 
which exclusion is not provided for in the said section."

Thus it is clear that the Courts cannot make modifications to amend or 
correct the legislative errors.

43.  After due consideration, in view of the appreciation of evidence of the 
prosecutrix, it has been made clear that the prosecutrix does not inspire 
confidence and is not creditworthy. Further, there are contradictions between her 
statements and the statements of her husband Nandlal (PW-10). After due 
consideration we are of the opinion that the Presiding Officer of the Trial Court 
failed to consider the consequence of omissions and contradictions as arising in 
the statements of prosecutrix and failure on the part of prosecution to credibly 
corroborate her statements with other pieces of evidence. Consequently, we are of 
the view that the prosecution has failed to prove the offence under Section 376-D 
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and Section 506 Part-2 of the IPC against the appellants. Consequentially this 
appeal filed under Section 374 of Cr.P.C. stands allowed. Appellants stands 
acquitted from the charges framed under Section 376-D and 506 Part-2 of IPC. 
They are directed to be released from jail forthwith and the amount of fine if 
deposited by them is directed to be returned to them. The seized property shall be 
disposed of in accordance with Para 106 of the judgment pronounced by the Trial 
Court.

44. A copy of this judgment along with original record of this case be sent to 
the Trial Court for compliance.

45. The petition is accordingly disposed of.

Appeal allowed
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ARBITRATION CASE

Before Mr. Justice Mohammad Rafiq, Chief Justice
AC No. 38/2020 (Jabalpur) order passed on 26 February, 2021

HCL TECHNOLOGIES LTD. (M/S.)                                        …Applicant

Vs.

M.P. COMPUTERIZATION OF POLICE
SOCIETY (MPCOPS)           …Non-applicant

A.� Arbitration and Conciliation Act (26 of 1996), Section 11(5) & 
11(6) –  Appointment of Arbitrator – Forfeiture of Rights – Held – Since 
applicant vide notice, requested the President of respondent society and 
since it failed to refer the matter for resolution of dispute under escalation 
procedure as per clauses of agreement or otherwise appoint arbitrator 
within 30 days or even prior to filing of present application, right of 
respondent to appoint arbitrator stands forfeited – Application allowed. 

(Paras 10, 11 & 13)

d- ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼5½ o 11¼6½ & 
e/;LFk dh fu;qfDr & vf/kdkjksa dk leigj.k & vfHkfu/kkZfjr & pwafd vkosnd us 
uksfVl }kjk izR;FkhZ lkslkbZVh ds v/;{k ls fuosnu fd;k vkSj pwafd og djkj ds [kaMks ds 
vuqlkj ekeyk] rhoz izfØ;k ds varxZr fookn fuokj.k gsrq funsZf'kr djus vFkok vU;Fkk 
30 fnuksa ds Hkhrj ;k ;gka rd fd orZeku vkosnu izLrqr djus ds iwoZ e/;LFk fu;qDr 
djus esa vlQy jgk] e/;LFk fu;qDr djus dk izR;FkhZ dk vf/kdkj leig`r gksrk gS & 
vkosnu eatwjA

B. Arbitration and Conciliation Act (26 of 1996), Section 12(5) and 
Schedule 5 & 7 – Appointment of  Arbitrator  –  Held – In view of  mandate  of 
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th th
Section 12(5) r/w stipulation contained in 5  and 7  Schedule, MPCOPS itself 
being in dispute with applicant, cannot appoint the arbitrator. 

 (Para 12 & 13)

[k- ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 12¼5½ ,oa vuqlwph 
5 o 7 & e/;LFk dh fu;qfDr & vfHkfu/kkZfjr & /kkjk 12¼5½ dh vkKk lgifBr 5oha ,oa 
7oha vuqlwph eas varfoZ"V 'krksZa dks n`f"Vxr j[krs gq,] MPCOPS Lo;a] vkosnd ds lkFk 
fookn esa gksus ds ukrs] e/;LFk fu;qDr ugha dj ldrkA

C. Arbitration and Conciliation Act (26 of 1996), Section 11(5) & 
11(6) – Appointment of Arbitrator – Notice – Held - Sub clause (a) of Clause 
1.23 of agreement is for dispute resolution with escalation procedure as per 
Schedule of agreement – Clause 1.23 is mentioned in caption of the notice – 
Merely because sub-clause (a) is not mentioned, it cannot be said that notice 
was not served.     (Para 10)

x- ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼5½ o 
11¼6½ &  e/;LFk dh fu;qfDr & uksfVl & vfHkfu/kkZfjr & djkj ds [kaM 1-23 dk 
mi[kaM ¼a½] djkj dh vuqlwph ds vuqlkj rhoz izfØ;k ds lkFk fookn fuokj.k ds fy, gS 
& uksfVl ds 'kh"kZd esa [kaM 1-23 mfYyf[kr gS & ek= blfy, fd mi[kaM ¼a½ mfYyf[kr 
ugha gS] ;g ugha dgk tk ldrk fd uksfVl rkehy ugha fd;k x;k FkkA 

Cases referred:

(2017) 8 SCC 377, (2019) SCC Online SC 1517, (2000) 8 SCC 151, 
(2013) 4 SCC 35.

Akshay Sapre, for the applicant.  
Bramhadatt Singh, G.A. for the non-applicant. 

O R D E R

MOHAMMAD  RAFIQ, C. J.:- This application under Section 11(5) and 
(6) of the Arbitration and Conciliation Act, 1996 (for short "the Act of 1996") has 
been filed by the applicant- M/s. HCL Technologies Limited, praying for 
appointment of sole arbitrator to adjudicate the disputes between the applicant 

thand the non-applicant, arising out of an agreement dated 27  September, 2012 
(Annexure-A/4).

2.  The applicant is a Company incorporated under the provisions of 
Companies Act, 1956, having its registered office at 806 Siddharth, 96, Nehru 
Place, New Delhi. The applicant-Company claims to have done research and 
development work and have innovation labs and delivery centers. It claims to be 
working in 46 different countries. It offers an integrated portfolio of products, 
solutions, services etc. to help enterprises re-imagine their businesses for the 
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digital age. The non-applicant- Madhya Pradesh Computerization of Police 
Society, State Crime Record Bureau, Bhopal was desirous to implement the 
Mission Mode Project Crime and Criminal Tracking Network and Systems (for 
short "CCTNS") which is an initiative of National Crime Record Bureau under 
the Ministry of Home Affairs, Government of India. This was intended to create a 
comprehensive and integrated system for enhancing efficiency and effectiveness 
of policing at all levels, especially at the Police Stations level, through the 
principles of e-governance (hereinafter be called as "Project"). In order to 
implement the Project, the non-applicant issued a comprehensive Request for 

th
Proposal (for short "RFP") dated 20  December, 2011. The non-applicant therein 
prescribed the technical and commercial terms and conditions for undertaking the 
Project. The applicant submitted its technical and financial proposals in response 
thereto. The applicant quoted Rs.86,46,41,753/- (Rupees Eighty-Six Crores 
Forty-Six Lakhs Forty-One Thousand Seven Hundred Fifty-Three Only), 
inclusive of all taxes and dues etc., for the entire implementation and maintenance  
in response to the RFP. Subsequently, after applying "error correction" method as 
stated in Clause 4.2 Volume II of the RFP, the said amount was corrected and 
considered as Rs.86,45,88,236/- (Rupees Eighty-Six Crores Forty-Five Lakhs 
Eighty-Eight Thousand Two Hundred Thirty-Six Only). Since the applicant 
obtained the highest techno-commercial score, it was awarded the work of the 

thProject by the non-applicant vide Letter of Intent dated 16  July 2012. The parties 
thentered into the agreement on 27  September, 2012, according to which the 

applicant was to undertake the development and implementation of the Project, its 
roll out and sustain the operations of the Project. The State-wide Go-live activities 

th
were to be completed by the applicant before 30  June 2016. Additionally, as per 
the agreement the applicant was to provide necessary operations and maintenance 
support post the Go-live date for a period of five (5) years from the Go-live date. 
The applicant in terms of the agreement furnished an advance bank guarantee and 
performance security.

3.  According to the applicant, it successfully prepared furniture, creation of 
LAN, electrical works etc. during the phase after verification and approval by the 
non-applicant. The applicant also provided support in deployment and 
commissioning of networking equipment and provisioning of desired 
connectivity required to support the functioning of the Core Application Software 
(for short "CAS") modules. Subsequently, parties executed an amendment to the 

th
agreement on 24  February, 2016, which was limited to the changes in the existing 
payment terms, timeliness associated with minimum deliverables, project 
implementation period and service level agreement for implementation of the 
Project, in the light of the decision of the State Cabinet, Government of Madhya 
Pradesh. According to the amended agreement, "State-wide Go-live" was 
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th
required to be completed by the applicant by 30  June, 2016, which the applicant 

st
claims to achieved before that date. The Project went live on 01  July, 2016. The 
non-applicant required the applicant to show outstanding invoices since the 
Project was given "Go-live" by the State Apex Committee and approved by the 

ndState Cabinet. The non-applicant vide letter dated 22  October, 2018 reiterated 
stthat as per the directions of the State Government, 01  July, 2016 will be taken to 

be the "Go-Live" date of the CCTNS Project in addition to considering the hand-
holding support as completed after waiving off the same for the balance 163 
Police Stations against a pro rata deduction in payment for the milestone. 
According to the applicant it has duly performed all its functions and obligations 
under the agreement and abided by the timeliness as envisaged in the agreement. 

th thThe applicant thereafter issued invoices dated 30  November, 2018; 30  April, 
th th2019; 26  September, 2019 and 26  September, 2019 for a total sum of 

Rs.9,06,05,419.72/- (Rupees Nine Crores Six Lakhs Five Thousand Four 
Hundred Nineteen and Seventy-Two Paise Only). In addition to this, invoices for 
a sum of Rs.58,20,861.84/- (Rupees Fifty-Eight Lakhs Twenty Thousand Eight 
Hundred Sixty-One and Eighty-Four Paise Only) also remained outstanding 
towards various bills which were pending since May, 2013. The applicant vide 

th thcommunications dated 13  September, 2019 and 14  October, 2019 requested the 
non-applicant to release the payment for 3½ year periods i.e. July-December, 
2016; January-June, 2017 and July-December, 2017 for the aforementioned 
O&M invoices, which were against the milestones of "Other Project Team for the 
Entire Project" and "O&M". On being demanded the applicant also produced 

th
documents on 16  August, 2019.

4.  Mr. Akshay Sapre, learned counsel for the applicant contended that the 
applicant pleaded before the non-applicant several times to clear the outstanding 
dues, as it has spent nearly 1.5 times the Project cost and may have to bear the cost 
for the next two years. The applicant also highlighted that the extended period 
implies extended costs towards various heads including but not limited to 
manpower, costs, license renewals. The applicant has time and again incorporated 
the changes at the request of the non-applicant and has solely borne the burden of 
the extension of the Project beyond the originally contracted end date. The 
applicant in order to maintain continuity of the Project requested the non-
applicant to have dialogue and settle the underlying disputes between the parties 

th
by letter dated 04  January, 2020. The applicant thereafter pursuant to the 

th
discussion between the parties in its letter dated 27  January, 2020 provided 
points for consideration regarding its request for Operation and Management 
payment for 3½ years periods, which were not considered by the non-applicant, as 

thwould be evident from their letter dated 04  April, 2020. It is contended that even 
after multiple meetings, amicable discussions between the parties did not fructify 
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in any positive outcome. The applicant was once again constrained to issue a 
communication reiterating that it was waiting for the requisite outstanding 
payments and has been unilaterally sustaining the Project ever since. In fact, the 

thapplicant renewed the performance security twice i.e. on 27  February, 2019 and 
th st 29  February, 2020 respectively, which is valid till 01 of March, 2021. The non-

applicant ought to have paid a sum of Rs.9,64,26,282/- (Rupees Nine Crores 
Sixty-Four Lakhs Twenty-Six Thousand Two Hundred Eighty Two Only) to the 
applicant on a running account basis, which continues to be due till date alongwith 
an amount of approximately Rs.1,32,12,844/- (Rupees One Crore Thirty-Two 
Lakhs Twelve Thousand Eight Hundred Forty-Four Only) towards services 

stprovided for O&M, DC Manpower and Other Project Team from 01  July, 2019 to 
st31  December, 2019. The payment of outstanding dues is still not made to the 

applicant.

5.  It is further contended that since the non-applicant failed to address the 
thissue and release the outstanding amount, the applicant served a notice dated 16  

June, 2020 on the non-applicant invoking the arbitration clause contained in 
Clause 1.23 of the agreement proposing to nominate the name of a Retired Acting 
Chief Justice of this Court as the sole arbitrator to resolve the dispute between the 
parties. However, the non-applicant failed to respond to the request of the 
applicant or otherwise also failed to appoint anybody else as an arbitrator. Learned 
counsel for the applicant submitted that the stipulation contained in Clause 1.23 of 
the agreement requiring the applicant to first exhaust the inhouse mechanism of 
dispute resolution is bad in law inasmuch as the power given to the MPCOPS to 
appoint the sole arbitrator therein is opposed to the provisions of Sections 
12(1)(b) & 12(5) and stipulations contained in Schedules Fifth & Seventh of the 
Act of 1996. In support of his arguments, the learned counsel placed reliance on 
the judgments of Supreme Court in TRF Limited vs. Energo Engineering Projects 
Ltd. reported in (2017) 8 SCC 377 and Perkins Eastman Architects DPC vs. HSCC 
(India) Ltd. reported in (2019) SCC Online SC 1517. Since the non-applicant 
failed to give reply to the notice invoking arbitration clause or otherwise appoint 
arbitrator within 30 days of the service of notice or even prior to filing of the 
present application, its right to appoint such arbitrator stands forfeited. The prayer 
is therefore made to appoint an independent arbitrator to resolve the dispute 
between the parties. 

6.  Mr. Bramhadatt Singh, learned Government Advocate for the non-
applicant opposed the application and submitted that as per Clause 1.23 of the 
agreement filing of the present application is premature and is therefore, not 
maintainable for the simple reason that the procedure prescribed in the agreement 
for appointment of arbitrator has not been followed. Referring to sub-clause (a) of 
Clause 1.23 of the agreement, learned Government Advocate submitted that 
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according to the procedure contained therein any dispute shall be first dealt in 
accordance with the escalation procedure as set out in the Governance Schedule 
mentioned in Schedule V of the agreement, which provides that each party shall 
appoint his Project Manager as per Clause 2.5.2 of Schedule V and, thereafter, as 
per Clauses 2.5.2 and 2.5.3 of the agreement the Project Managers and the parties 
shall at first seek to amicably resolve the matter through negotiation and 
discussion. As per Clause 2.5.3 of Schedule V of the agreement, a disputed matter 
can also be submitted by one party to another for negotiation, discussion and 
resolution. This process was mandatorily required to be followed, which the 
applicant failed to do. It is contended that the present application can only be 
maintained after exhausting inhouse mechanism provided in sub-clause (a) of 
Clause 1.23 of the agreement. Even though the applicant has served the notice on 

th the non-applicant on 16 June, 2020, but he did not therein specifically mention 
about sub-clause (a) of Clause 1.23 of the agreement. The respondents therefore 
rightly did not agree for appointment of the arbitrator on the name proposed by the 
petitioner. Therefore, the present application is liable to be dismissed. 

7.  I have given my anxious consideration on the rival contentions of the 
parties and perused the record.

8. Clause 1.23 of the agreement, which is required to be interpreted in the
present case, reads as under:

"1.23. Dispute Resolution

a) Any dispute arising out of or in connection with this 
Agreement or the SLA shall in the first instance be dealt with in 
accordance with the escalation procedure as set out in the 
Governance Schedule set out as Schedule V of this Agreement.

b) Any dispute or difference whatsoever arising between the 
parties to this Contract out of or relating to the construction, 
meaning, scope, operation or effect of this Contract or the 
validity of the breach thereof shall be referred to a sole 
Arbitrator to be appointed by MPCOPS only. If the System 
Integrator cannot agree on the appointment of the Arbitrator 
within a period of one month from the notification by one party 
to the other of existence of such dispute, then the ultimate 
arbitrator shall be designated authority by MP Police. The 
provisions of the Arbitration and Conciliation Act, 1996 will be 
applicable and the award made there under shall be final and 
binding upon the parties hereto, subject to legal remedies 
available under the law. Such differences shall be deemed to be 
a submission to arbitration under the Indian Arbitration and 
Conciliation Act, 1996, or of any modifications, Rules or         
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re-enactments thereof. The Arbitration proceedings will be held 
at Bhopal, India.

c) Any legal dispute will come under Bhopal (Madhya 
Pradesh) jurisdiction."

9. The objection of the non-applicant is that unless the inhouse mechanism
for amicable settlement of the dispute as per the escalation procedure as set out
in Governance Schedule as Schedule V of the agreement was not followed, the
present application is to be treated as premature. The applicant served a notice 

th
invoking Clause 1.23 of the agreement on the non-applicant on 16  June, 2020. 
After detailing out the entire case, it was stated in the notice by the applicant that 
under dispute resolution provided under Clause 1.23 of the agreement, MPCOPS 
is the sole authority to appoint an arbitrator to try and adjudicate the dispute 
between the parties. However, in view of judgment of the Supreme Court in 
Perkins Eastman Architects DPC (supra), a person or a party who has an interest 
in the outcome of the dispute shall not have the power to appoint a sole arbitrator. 
The applicant therefore proposed the name of a Retired Acting Chief Justice of 
this Court but also simultaneously proposed that in case non-applicant is not 
agreeable to his appointment as a sole arbitrator, they may nominate any other 
reputed person as the sole arbitrator within a period of five days from the receipt of 
said notice.

th
10.  The applicant by aforesaid notice dated 16  June, 2020 reserved its right to 
make any additional or further claim in the arbitration proceedings as may come 
to its knowledge. Even if the applicant did not mention about sub-clause (a) of 
Clause 1.23 of the agreement in its notice, which the respondents are relying yet it 
simplicitor mentioned Clause 1.23 therein. Therefore, it could not be a reason to 
hold that no notice was served by the applicant on the non-applicant for invoking 
arbitration i.e. Clause 1.23 of the agreement, which was mentioned under the 

th
caption of the notice dated 16  June 2020 (Annexure-A/19) served by the 
applicant on the non-applicant. Sub-clause (a) of Clause 1.23 of the agreement 
inter-alia provides that any dispute arising out of or in connection with the 
agreement or the SLA shall in the first instance be dealt with in accordance with 
the escalation procedure as set out in the Governance Schedule as Schedule V. A 
perusal of Schedule V of the agreement would show that it contains Governance 
Procedure in Clause 2.5.3 thereof. Sub-clause (e) thereof would be relevant for 
the present purpose, which reads as under:

"2.5.3 Governance Procedure

a) xxxxx

b) xxxxx
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c) xxxxx

d) xxxxx

e) In order formally to submit a Disputed Matter to the 
aforesaid for a, one Party ("Claimant") shall give a written 
notice ("Dispute Notice") to the other Party. The Dispute Notice 
shall be accompanied by (a) a statement by the Claimant 
describing the Disputed Matter in reasonable detail and (b) 
documentation, if any, supporting the Claimant's position on the 
Disputed Matter."

The aforesaid sub-clause (e) requires that in order to formally submit a 
disputed matter, one party (claimant) shall give a written notice (disputed notice) 
to the other party. The disputed notice shall be accompanied by a statement by the 
claimant describing the disputed matter in reasonable details and documentation, 
if any, supporting the claimant's position on the disputed matter. It has not been 
provided that the disputed notice shall be given in a particular format. In fact, the 
notice which was served by the applicant on the non-applicant categorically 
mentioned that it was invoking arbitration clause contained in Clause 1.23 of the 

th
agreement dated 27  September, 2012. Nothing prevented the non-applicant if 
they wanted to first exhaust inhouse mechanism while dealing this matter as per 
the escalation procedure according to the stipulation contained in Governance 
Schedule set out as Schedule V of the agreement. The applicant served notice on 

ththe non-applicant on 16  June, 2020 and when the non-applicant failed to respond 
to notice and failed to act within a reasonable time, the applicant filed present 

th
application under Sections 11 (5) & (6) of the Act of 1996 before this Court on 29  
July, 2020. Since the non-applicant failed to act within 30 days from the date of 
service of notice by the applicant, either by referring the dispute to the escalation 
procedure or otherwise appointing the arbitrator, the non-applicant forfeited its 
right to appoint the sole arbitrator in view of ratio of the judgment of the Supreme 
Court in Datar Switchgears Ltd. vs. Tata Finance Ltd. reported in (2000) 8 SCC 
151.

11.  The Supreme Court in Deep Trading Company vs. Indian Oil Corporation 
& others reported in (2013) 4 SCC 35 held that Section 11(6) of the Act of 1996 
makes provision for making an application to the Chief Justice of appointment of 
an arbitrator in three circumstances: (a) a party fails to act as required under the 
agreed procedure or (b) the parties or the two appointed arbitrators fail to reach an 
agreement expected of them under that procedure or (c) a person, including an 
institution, fails to perform any function entrusted to him or it under that 
procedure. If one of the three circumstances is satisfied, the Chief Justice may 
exercise the jurisdiction vested in him under Section 11(6) of the Act of 1996 and 
appoint the arbitrator. The Supreme Court in aforesaid judgment reiterated the 
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law laid down by its earlier judgment in Datar Switchgears Ltd. (supra) and held 
that the dealer called upon the Corporation on 09.08.2004 to appoint the arbitrator 
in accordance with the terms of Clause 29 of the agreement but that was not done 
till the dealer had made application under Section 11 (6) to the Chief Justice of the 
Allahabad High Court for appointment of the arbitrator. The appointment was 
made by the Corporation only during the pendency of the proceedings under 
Section 11(6) of the Act of 1996. Such appointment by the Corporation after 
forfeiture of its right is of no consequence and has not disentitled the dealer to seek 
appointment of the arbitrator by the Chief Justice under Section 11(6) of the Act of 
1996. In view of aforesaid, it must be held that the non-applicant forfeited its right 
to appoint arbitrator in the present case.

12.  A three Judges Bench of the Supreme Court in TRF Limited (supra) was 
called upon to consider whether the appointment of the arbitrator made by the 
Managing Director of the respondents therein was valid one and at that stage an 
application moved under Section 11(6) of the Act of 1996 could be entertained by 
the Court. The relevant clause of arbitration therein provides that any dispute or 
difference between the parties in connection with the agreement shall be referred 
to sole arbitrator of the Managing Director of Buyer or his nominee. The aforesaid 
agreement was entered into between the parties prior to the Arbitration and 
Conciliation (Amendment) Act, 2015 (No.3 of 2016) which came into force w.e.f. 
23.10.2015, by which sub-section (5) of Section 12 was amended and Fifth and 
Seventh Schedules were inserted in the Act of 1996. It was held that the Managing 
Director of the respondent would be the person directly having interest in the 
dispute and therefore he could not act as an arbitrator. Moreover, since the 
Managing Director himself was disqualified and disentitled to act as an arbitrator, 
he could not nominate any other person to act as an arbitrator. The ratio of 
aforesaid judgment has been followed and reiterated in a recent judgment by the 
Supreme Court in Perkins Eastman Architects DPC (supra), in Para-20 of which it 
was held as under:

"20. We thus have two categories of cases. The first, similar to 
the one dealt with in TRF Limited (supra) where the Managing 
Director himself is named as an arbitrator with an additional 
power to appoint any other person as an arbitrator. In the second 
category, the Managing Director is not to act as an arbitrator 
himself but is empowered or authorised to appoint any other 
person of his choice or discretion as an arbitrator. If, in the first 
category of cases, the Managing Director was found 
incompetent, it was because of the interest that he would be said 
to be having in the outcome or result of the dispute. The element 
of invalidity would thus be directly relatable to and arise from 
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the interest that he would be having in such outcome or 
decision. If that be the test, similar invalidity would always arise 
and spring even in the second category of cases. If the interest 
that he has in the outcome of the dispute, is taken to be the basis 
for the possibility of bias, it will always be present irrespective 
of whether the matter stands under the first or second category 
of cases. We are conscious that if such deduction is drawn from 
the decision of this Court in TRF Limited (supra), all cases 
having clauses similar to that with which we are presently 
concerned, a party to the agreement would be disentitled to 
make any appointment of an Arbitrator on its own and it would 
always be available to argue that a party or an official or an 
authority having interest in the dispute would be disentitled to 
make appointment of an Arbitrator."

13.  In view of the above analysis of law, it must be held that since the request 
for dispute resolution was made to the President, Madhya Pradesh Computerisation 
of Police Society (MPCOPS), State Crime Record Bureau (SCRB) vide notice 

th
dated 16  June, 2020 (Annexure-A/19) and since it failed to refer the matter for 
resolution of dispute under the escalation procedure or otherwise appoint the 
arbitrator within 30 days or even prior to filing of the present application before 
this Court, the right of the respondent to appoint arbitrator stands forfeited. The 
MPCOPS itself being in dispute with the applicant, therefore, in view of mandate 
of Section 12(5) read with the stipulations contained in Fifth and Seventh 
Schedules of the Act of 1996, it cannot now appoint the arbitrator. As the non-
applicant not only failed to act on the notice served by the applicant but also failed 
to give consent for appointment of arbitrator as proposed by the applicant, this 
Court is persuaded to allow the present application. Accordingly, I deem it 
appropriate to appoint Hon'ble Shri Justice Amitava Roy, Former Judge of the 
Supreme Court of India, presently residing at A-9, Second Floor, Defence 
Colony, New Delhi - 110024, having Mobile No.9667300346 as provisional 
arbitrator in the present case to arbitrate the dispute between the parties. The 
Registry of this Court is directed to obtain consent/declaration from the learned 
provisional arbitrator as per sub-section (8) of Section 11 of the Act of 1996 and 

th
place the matter before this Court on 26  March, 2021. Needless to mention that 
the learned arbitrator shall be entitled to fees only and strictly as per the stipulation 
contained in Fourth Schedule of the Act of 1996.

Application allowed

550 I.L.R.[2021]M.P.HCL Technologies Ltd. Vs. M.P. Computerization of Police Society



I.L.R. [2021] M.P. 551
MISCELLANEOUS CRIMINAL CASE 

Before Mr. Justice Atul Sreedharan
MCRC No. 6849/2021 (Jabalpur) decided on 15 February, 2021

AOM TIWARI�            ... Applicant

Vs.

STATE OF M.P.       …Non-applicant                          

(Alongwith MCRC No. 8408/2021)

A.  Protection of Children from Sexual Offences Act, (32 of 2012), 
Section 7 & 8 and Criminal Procedure Code, 1973 (2 of 1974), Section 438 –  
Anticipatory Bail – Grounds – Held – Holding of hand of Prosecutrix can be 
termed as physical contact without penetration, but it will not constitute 
offence u/S 7 of POCSO Act – As per statement u/S 164 Cr.P.C., there has 
been no contact with vagina, anus or breast of prosecutrix – Prima facie, 
applicants cannot be held punishable u/S 8 of the Act – Application allowed.                    

 (Paras 7, 8 & 11)

d- ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e] ¼2012 dk 32½] /kkjk 7 
o 8 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 438 & vfxze tekur & vk/kkj & 
vfHkfu/kkZfjr & vfHk;ksD=h dk gkFk idM+us dks] izos'ku fd, fcuk 'kkjhfjd laidZ 
cukuk dgk tk ldrk gS] ysfdu ;g ikWDlks vf/kfu;e dh /kkjk 7 ds varxZr vijk/k 
dkfjr ugha djsxk & na-iz-la- dh /kkjk 164 ds varxZr dFku vuqlkj] vfHk;ksD=h dh 
;ksfu] xqnk vFkok Lru ls dksbZ Li'kZ ugha gqvk & izFke n`"V~;k] vkosndx.k dks 
vf/kfu;e dh /kkjk 8 ds varxZr n.Muh; ugha Bgjk;k tk ldrk & vkosnu eatwjA

B.  Penal Code (45 of 1860), Section 354 – Applicability – Held – 
Holding the hand of prosecutrix with an evil eye cannot be said to have been 
done with an intent to outrage her modesty, as hand cannot be construed as 
an erogenous part of anatomy with which a woman's modesty, sexuality or 
sense of shame is associated with – Prima facie offence u/S 354 IPC is not 
made out.           (Para 9)

[k-  n.M lafgrk ¼1860 dk 45½] /kkjk 354 & iz;ksT;rk & vfHkfu/kkZfjr & 
cqjh utj ls vfHk;ksD=h dk gkFk idM+uk] ,slk mldh yTtk Hkax djus ds vk'k; ls 
djuk ugha dgk tk ldrk] D;ksafd gkFk dk vFkZ 'kjhj jpuk foKku ds ,d dkeksRrstd 
Hkkx ds :Ik esa ugha yxk;k tk ldrk gS ftlds lkFk ,d L=h dh yTtk] ySafxdrk ;k 
'keZ dh Hkkouk tqM+h gqbZ gS & Hkk-na-la- dh /kkjk 354 ds varxZr izFke n`"V~;k vijk/k ugha 
curkA
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C.  Protection of Children from Sexual Offences Act, (32 of 2012), 
Section 7 & 8 and Penal Code (45 of 1860), Section 354 – Applicability – Held – 
Provisions of Section 354 IPC is much wider than Section 7 of POCSO Act – 
Section 7 is gender neutral as regards both the victim and the offender where 
as offence u/S 354 IPC is a gender specific and applies only where victim is 
woman but offender can be man or a woman – It is not restricted to only those 
parts of anatomy of female which bears specific mention in Section 7 of 
POCSO Act.    (Para 9)

x-  ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e] ¼2012 dk 32½] /kkjk 7 
o 8 ,oa n.M lafgrk ¼1860 dk 45½] /kkjk 354 & iz;ksT;rk & vfHkfu/kkZfjr & Hkk-na-la- 
dh /kkjk 354 ds mica/k ikWDlks vf/kfu;e dh /kkjk 7 dh rqyuk esa vf/kd O;kid gSa & 
/kkjk 7 ihfM+r vkSj vijk/kh nksuksa ds laaca/k esa fyax fujis{k gS tcfd Hkk-na-la- dh /kkjk 
354 ds varxZr vijk/k fyax fof'k"V gS vkSj dsoy ogka ykxw gksrk gS tgka ihfM+r ,d L=h 
gks ysfdu vijk/kh iq:"k vFkok efgyk gks ldrk gS & ;g L=h dh 'kjhj jpuk ds dsoy 
mu vaxksa rd lhfer ugha gS ftudk ikWDlks vf/kfu;e dh /kkjk 7 esa fofufnZ"V mYys[k gSA 

D.  Words & Phrases – “ejusdem generis” – Principle of – 
Discussed and explained.    (Para 7)

?k-  'kCn o okD;ka'k & **ltkfr** & dk fl)kar & foosfpr ,oa Li"V fd;k 
x;kA 

Madan Singh, for the applicant in MCRC No. 6849/2021. 
Sharad Verma, for the applicants in MCRC No. 8408/2021.
Jasneet Singh Hora, P.L. for the State. 

O R D E R

ATUL SREEDHARAN, J.:- With consent of the parties, the matter is heard 
finally. For the sake of brevity, the facts stated in M.Cr.C. No.6849/2021 are being 
taken into consideration for deciding both these anticipatory bail applications, as 
both the cases arises out from the same crime number registered at the same Police 
Station for the same offences.

2. The applicants are apprehending their arrest in connection with Crime 
No.52/2021 for offences punishable under sections 452, 354, 354-A, 354-D, 294, 
506/34 of the I.P.C. as also U/s.7/8 of the Protection of Children from Sexual 
Offences Act, 2012 (hereinafter referred to as "POCSO"), registered at Police 
Station-Kotwali, District-Damoh. 

3. The applicants are seeking anticipatory bail in the aforesaid case. 
Offences U/s.294, 354A, 354D and 506 of the I.P.C. are bailable offences. 

552 I.L.R.[2021]M.P.Aom Tiwari Vs. State of M.P.



However, the offences U/s.452 and 354 of the I.P.C. as also Section 8 of the 
POCSO Act, are non-bailable offences. 

4. Learned counsel for the State while opposing the applications for grant of 
anticipatory bail to the applicants has read out from the 164 statement of the 
prosecutrix. The date of incident is 19.01.2021. In the 164 statement, the 
prosecutrix states that the applicant Aom Tiwari used to pursue her along with the 
other co- accused persons, whose names she came to know on account of the 
applicant Aom Tiwari calling out the co-accused persons by their names. She says 
that the accused persons use to harass her and seek her phone number. On 
19.01.2021, she says that the applicant Aom Tiwari (in M.Cr.C. No.6849/2021) 
along with other accused persons Sushobhit Jain and Samarpit Jain (applicants in 
M.Cr.C. No.8408/2021) entered her house and applicant Aom Tiwari caught her 
hand with an evil intent (not elaborated) and abused her. At that juncture, her 
parents came and objected to their behaviour when the applicants verbally abused 
the parents of the prosecutrix and thereafter went awayfrom there.

5. As regards the offence sexual assault u/s. 7 of the POCSO, it is made 
punishable u/s. 8. The substantive section laying down the actus reus requirement 
for the offence of sexual assault on children is Section 7. Section 7 of the POCSO 
reads as under.

Whoever, with sexual intent touches the vagina, penis, anus 
or breast of the child or makes the child touch the vagina, 
penis, anus or breast of such person or any other person, or 
does any other act with sexual intent which involves physical 
contact without penetration is said to commit sexual assault.

Section 7 is in two parts. The first part mandatorily requires physical 
contact/touch with sexual intent, of the vagina, penis, anus or breast of the child. It 
is also committed when the offender makes the child touch the vagina, penis, anus 
or breast of such person or any other person. It is gender neutral as regards the 
victim and the offender and age of the victim is the essence (where the victim must 
be below eighteen years of age). There is no difficulty in interpreting the same and 
the mere physical contact with any of the parts of the anatomy of the child 
specified therein, results in the commission of the offence, subject to proof of 
sexual intent. The second part is where the offender does any act with sexual 
intent which involves physical contact without penetration, there also the offence 
of sexual assault is committed. In both the parts, the requirement of mens rea is 
essential. 

6.  There is a question that the second part of section 7 raises and the same is 
with regard to "any other act with sexual intent which involves physical 
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contact without penetration". Would the mere holding of the hand of a child, 
which is "Physical Contact without Penetration", result in the commission of an 
offence defined under section 7 of the POCSO? If it is so interpreted, it would 
imperil many a young person with loss of liberty in times where courtships may 
involve at the least, the holding of hands. With increasing intermingling of 
genders and diminishing prudishness in society, many in their later teens are 
having physical contact with the opposite gender. In such a situation, sending to 
prison u/s. 8 of the POCSO, a young adult, barely out of  his or her teens, merely 
for holding the hands of the child, with or without his or her consent, is a dilemma 
that courts encounter.

7.  The principle of ejusdem generis requires that words and phrases of wider 
and general import, following the specific, precise and restrictive words of the 
statute, be given the same restrictive meaning of the words and phrases, which 
precedes them. "The Latin words ejusdem generis (of the same kind or 
nature), have been attached to a principle of construction whereby wide 
words associated in the text with more limited words are taken to be 
restricted by implication to matter of the same limited character. The 
principle may apply whatever the form of the association, but the most usual 
form is a list or string of genus-describing terms followed by wider residuary 

1
or sweeping-up words" . The touching of the vagina, penis, breasts, or anus of a 
child, as used in the first part of section 7, are the genus describing terms, precise 
and restrictive. The use of "any other act with sexual intent which involves 
physical contact without penetration" are the wider residuary words which follow 
the first part of section 7. Therefore, the principle of ejusdem generis requires that 
the second part of section 7 of the POCSO of wider and general import must mean 
only those parts of the anatomy which have been specified in the first part of 
section 7. Thus, the latter part of section 7 which reads "any other act with sexual 
intent which involves physical contact without penetration" is restricted to non-
penetrative physical contact with the vagina, penis, anus or breasts and not with 
any other part of the anatomy which escapes mention in the first part of section 7of 
the POCSO.

8. In this case, undoubtedly, there has been no contact with the vagina, anus 
or breast of the prosecutrix as per the 164 statement of the prosecutrix. Though, 
holding of the hand of the prosecutrix can be termed as physical contact without 
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penetration, it will not constitute an offence u/s. 7 of the POCSO in view of the 
discussion hereinabove and therefore, prima-facie the applicants cannot be held 
punishable U/s. 8 of the POCSO Act.

9. As regards Section 354 of the I.P.C. is concerned, the provision is much 
wider than Section 7 of the POCSO Act. While section 7 of the POCSO is gender 
neutral as regards both the victim and the offender, the offence u/s. 354 IPC is 
gender specific and applies only where the victim is woman but the offender can 
be man or a woman. It is not restricted to only those parts of the anatomy of the 
female which bears specific mention in Section 7 of the POCSO Act. Section 354 
of the I.P.C. only requires an assault or criminal force on a woman, with intent to 
outrage her modesty. Under Section 354 of the I.P.C., forcible physical contact 
against the will or consent of the woman on such erogenous parts of the anatomy 
which are intimately associated with her modesty and/or sexuality thereby 
causing shame to the woman, will constitute the offence U/s.354 of the I.P.C. In 
this particular case, the allegation of holding the hand of the prosecutrix with an 
evil eye, cannot by any stretch of imagination be said to have been done with an 
intent to outrage the modesty of the prosecutrix, as the hand cannot be construed 
as an erogenous part of the anatomy with which a woman's modesty, sexuality or 
sense of shame is associated with. Under the circumstances, the offence U/s. 354 
of I.P.C also prima-facie does not appear to have been committed.

10. As regards the offence u/s. 452 IPC (house trespass) is concerned, the Ld. 
Counsel for the applicants submit that the same has been included only to ensure 
the arrest as the same is also non-bailable.

11. In view of what has been stated by the prosecutrix in her statement u/s. 164 
Cr.P.C, which has been referred to and discussed hereinabove, the applications are 
allowed and it is directed that if the applicants are arrested, they shall be enlarged 
on bail upon their furnishing a personal bond in the sum of Rs.50,000/- (Rupees 
Fifty Thousand Only) each with one solvent surety each in the like amount to the 
satisfaction of the Arresting Officer. 

12.  They are directed to appear before the SHO of Police Station Kotwali, 
Damoh, once every ten days and mark their attendance. The applicants shall 
appear for the first time on 25.02.2021 and thereafter, on such dates assigned by 
the Town Inspector, which shall not be more than 10 days from the date of their 
previous appearance. This shall continue till the statement of the prosecutrix is 
recorded before the learned trial Court. Further, the applicants shall not make any 
attempts to contact the prosecutrix directly or indirectly or by way of telephone 
calls or message on social media and social messages and if the aforesaid 
conditions imposed by this Court is violated, the prosecutrix or the State shall be 
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at liberty to move an appropriate application for cancellation of this order. A typed 
copy of this order be given to the Ld. Panel Advocate for the State for necessary 
action. With the aforesaid, the applications are finally disposed of.

C.C. as per rules.

Application allowed
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