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Civil Services (General Conditions of Service) Rules, M.P., 1961, Rule 
8(7) and Government Servants (Temporary and Quasi-Permanent Service) 
Rules, M.P. 1960, Rule 12 – Probation – Applicability of Rules – Held – A 
probationer, who has neither been confirmed, nor a certificate issued in his 
favour, nor discharged from service, shall be deemed to have been appointed 
as a  temporary government servant with effect from date of expiry of 
probation and his service shall be governed by Rules of 1960. [Sinnam Singh 
Vs. State of M.P.] …1317

flfoy lsok ¼lsok dh lkekU; 'krsZa½ fu;e] e-Á-] 1961] fu;e 8¼7½ ,oa 'kkldh; 
lsod ¼vLFkk;h ,oa LFkk;hor~ lsok½ fu;e] e-iz- 1960] fu;e 12 & ifjoh{kk & fu;eksa 
dh iz;ksT;rk &

lafo/kku & vuqPNsn 21 & dksfoM 19 egkekjh & vk;q"eku@ chih,y@ 
lhth,p,l dkMZ /kkjd & :X.kksa dh HkrhZ@mipkj & 

Constitution – Article 21 – Covid 19 Pandemic – Ayushman/ BPL/CGHS 
Cardholders – Admission/Treatment of Patients – Held – Hospitals which are 
approved for treatment of patients covered by cashless schemes of 
government like Ayushman Cards, BPL Cards & CGHS Cards, shall not 
refuse to provide them treatment and if any complaint is received, State shall 
take action against such hospitals/Nursing Homes. [In Reference (Suo Motu) 
Vs. Union of India] (DB)…1324

Autonomous Medical Collegiate Education Model Service Rules, M.P., 
2018, Section 12(1)(iv) – Applicability – Held – These rules operate in different 
field relating to grant of educational leave, thus, provision relating to fixing 
maximum age for admission in a course will not be regulated by these Rules. 
[Catherin Josfin Thangadurai (Mrs.) Vs. State of M.P.] (DB)…*9

Lo'kklh fpfdRlk egkfo|ky;hu 'kS{kf.kd vkn'kZ lsok fu;e] e-iz-] 2018] 
fu;e 12¼1½¼iv½ & iz;ksT;rk & 

 (Note : An asterisk (*) denotes Note number)
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lafo/kku & vuqPNsn 21 & dksfoM 19 egkekjh & thou dk vf/kdkj & LokLF; 
dk vf/kdkj & jkT; dk drZO; & 

(DB)…1324

(DB)…1324

Constitution – Article 21 – Covid 19 Pandemic – Right to Life – Right to 
Health – Duty of State – Held – Right to health forms an integral component 
of right to life enshrined under Article 21 – State Government directed to 
improve availability and rationalize the distribution policy of medicines/ 
oxygen alongwith check on its cost, ensure regular and continuous supply of 
oxygen to Government and Private hospitals increase sample collection from 
twice a day to four times a day, increase the number of technicians, scientists 
and lab attendants – State & PCB directed to undertake a special drive for 
disposal of bio-medical waste – All State Governments directed to ensure free 
interstate movements of LMO tankers. [In Reference (Suo Motu) Vs. Union 
of India] (DB)…1324

Constitution – Article 21 – Covid 19 Pandemic – Private Hospitals/ 
Nursing Homes – Air Separation Units – State directed to consider providing 
soft loans through Nationalized Banks and other Financial Institutions to all 
private hospitals and Nursing Homes to set up their own Air Separation units 
so that they may become self reliant regarding their oxygen requirement – 
Government should also consider providing subsidy and incentive to such 
private hospitals. [In Reference (Suo Motu) Vs. Union of India] (DB)…1324

lafo/kku & vuqPNsn 21 & dksfoM 19 egkekjh & futh fpfdRlky;@uflZax 
gkse~l & ok;q i`FkDdj.k bdkbZ;ka &
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Constitution – Article 226 – Covid 19 Pandemic (Second Wave) – 
Overcrowded Jails – Arrest & Bail – Registrar General of High Court directed 
to circulate copy of judgment of Apex Court in Arnesh Kumar's case 
alongwith copy of this order to all District Judges for being served upon 
Judicial Magistrates – Director, State Judicial Academy directed to organize 
online/virtual programme for sensitizing not only Judicial Magistrates but 
also Police Officers – Director, M.P. Police Academy shall also work out 
modalities for sensitizing police officers of State – DGP shall also be 
responsible for compliance of this direction. [In reference (Suo Motu) Vs. 
State of M.P.] (DB)…1337

Constitution – Article 226 – Admission Process – Fixation of Age – 
Scope of Interference – Held – Fixation of minimum or maximum age for 
admission in a course or making a provision for relaxation thereof is 
essentially a policy matter and same is not open to interference unless it is 
pointed out that the same is in violation of any statutory provision or is per se 
arbitrary and discriminatory. [Catherin Josfin Thangadurai (Mrs.) Vs. 
State of M.P.] (DB)…*9

lafo/kku & vuqPNsn 226 & izos'k izfØ;k & vk;q fu;r dh tkuk & gLr{ksi dh 
O;kfIr &

lafo/kku & vuqPNsn 226 & dksfoM&19 egkekjh ¼f}rh; ygj½ & vfrHkhM+ okyh 
tsysa & fxj¶rkjh o tekur &
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Constitution – Article 226 – Covid 19 Pandemic (Second Wave) – 
Overcrowded Jails – Release of Prisoners – Held – On 07.05.2021, Supreme 
Court directed that all those inmates who were granted parole in pursuance 
to its earlier order, should be again released on parole for a period of 90 days 
in order to tide over the pandemic. [In reference (Suo Motu) Vs. State of 
M.P.] (DB)…1337

(DB)…1337

lafo/kku & vuqPNsn 226 & dksfoM&19 egkekjh ¼f}rh; ygj½ & vfr HkhM+ 
okyh tsys & cafn;ksa dks NksM+k tkuk & 

Constitution – Article 226 – New Plea in Rejoinder – Maintainability – 
Held – No new plea ordinarily could have been permitted by way of rejoinder 
– A new case cannot be set up by rejoinder, more so, when factual matrix of 
case is within the knowledge of petitioner – Apex Court concluded that if a 
point is not pleaded, High Court should not allow it to be urged during 
arguments. [Vishnu Vs. State of M.P.] (DB)…1292

Constitution – Article 226 – Encroachments and Regularization – Held 
– Apex Court concluded that long duration of illegal encroachment/occupation 
of land or huge expenditure in making constructions thereon or political 
connections of trespassers are no justification for regularizing such illegal 
occupation – Removal of encroachment on such land is a rule and 
regularization an exception and that too in extremely limited cases which 
only the government can do by appropriate notification and no other 
authority. [Gram Panchayat Dhooma Vs. State of M.P.] (DB)…1369

lafo/kku & vuqPNsn 226 & vf/kØe.k vkSj fu;ferhdj.k & 

lafo/kku & vuqPNsn 226 & izR;qRrj esa u;k vfHkokd~ & iks"k.kh;rk &
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Constitution – Article 226 and Criminal Procedure Code, 1973 (2 of 
1974), Section 41 & 41A – Covid 19 Pandemic (Second Wave) – Overcrowded 
Jails – Directions to DGP & Judicial Magistrates – DGP directed to issue 
instructions to all police stations to strictly adhere to guidelines issued by 
Apex Court in Arnesh Kumar's case – Judicial Magistrate, on production of 
accused before them by police, for authorizing further detention, shall 
mandatorily examine whether stipulation u/S 41 & 41A Cr.P.C. have been 

lafo/kku & vuqPNsn 226 & ns[ksa & Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa 
mfpr izfrdj vkSj ikjnf'kZrk dk vf/kdkj vf/kfu;e 2013] /kkjk 24¼2½ 

Constitution – Article 226 – See – Right to Fair Compensation and 
Transparency in Land Acquisition, Rehabilitation and Resettlement Act 2013, 
Section 24(2) [Vishnu Vs. State of M.P.] (DB)…1292

Constitution – Article 226 – Protection of Public Land – Illegal 
Encroachments – Chief Secretary, Government of M.P. directed to issue 
necessary notification for notifying a permanent body designated as Public 
Land Protection Cell (PLPC) in every district with Collector as its head and a 
Tehsildar as its Member Secretary and other revenue officers as its Members 
and it shall be as per guidelines issued by Apex Court – Complaint regarding 
encroachment over public land in rural area can be made to such authorities, 
which shall be responsible for causing enquiry and taking expeditious action 
for removal of encroachments so as to protect public land and appropriate 
penal action be also taken against trespassers. [Gram Panchayat Dhooma 
Vs. State of M.P.] (DB)…1369

lafo/kku & vuqPNsn 226 & lkoZtfud Hkwfe dk laj{k.k & voS/k vf/kØe.k & 
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(DB)…1337

lafo/kku & vuqPNsn 226 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 41 o 
41A & dksfoM&19 egkekjh ¼f}rh; ygj½ & vfr HkhM+ okyh tsysa & iqfyl egkfuns'kd 
¼Mh-th-ih-½ o U;kf;d eftLVªsVksa ds fy, funs'k &

Constitution – Article 226 and Criminal Procedure Code, 1973 (2 of 
1974), Section 154 – Second FIR & Clubbing of FIRs – Held – Different FIRs 
registered for different category of students and for different courses – No 
repeat FIR for same category of student with same course – Defalcation of 
amount in respect of each course and category of person has given separate 
cause of action, even witnesses in each case are different – Subsequent FIRs 
do not arise as a consequence of allegations made in first FIR – Test of 
'sameness' and test of 'consequence' is not satisfied – Petition dismissed. 
[Pawan Tamrakar (Dr.) Vs. M.P. Special Police Establishment] (DB)…1357

followed or not – If any arrest has been made without following guidelines, 
accused would be entitled to directly apply to competent court for regular 
bail on this ground alone. [In reference (Suo Motu) Vs. State of M.P.]

Constitution – Article 226 and Criminal Procedure Code, 1973 (2 of 
1974),  Section 154 –  Second FIR – Duty of Court – Held – Court is required to 
see the circumstances of a given case indicating proximity of time, unity or 
proximity of case, continuity of action, commonality of purpose of crime, to 
ascertain if more than one FIR can be allowed to stand. [Pawan Tamrakar 
(Dr.) Vs. M.P. Special Police Establishment] (DB)…1357

lafo/kku & vuqPNsn 226 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 
& f}rh; izFke lwpuk izfrosnu & U;k;ky; dk drZO; & 
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lafo/kku & vuqPNsn 226 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 
& f}rh; izFke lwpuk izfrosnu o izFke lwpuk izfrosnuksa dks ,d=@,d lkFk fd;k 
tkuk &

lafo/kku & vuqPNsn 226 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 
& f}rh; izFke lwpuk izfrosnu o izFke lwpuk izfrosnuksa dks ,d=@,d lkFk fd;k 
tkuk & U;k;ky; }kjk gLr{ksi & 

Constitution – Article 226 and Criminal Procedure Code, 1973 (2 of 
1974), Section 154 –  Second FIR & Clubbing of FIRs – Interference by Court – 
Held – Second or successive FIR for same or connected cognizable offence 
alleged to have been committed in course of same transaction for which 
earlier FIR is already registered, may furnish a ground for interference by 
Court but where FIRs  are based upon separate incident or similar or 
different offences or subsequent crime is of such magnitude that it does not 
fall within ambit and scope of earlier FIR then second FIR can be registered. 
[Pawan Tamrakar (Dr.) Vs. M.P. Special Police Establishment] (DB)…1357

Constitution – Article 226 and Criminal Procedure Code, 1973 (2 of 
1974), Section 154 & 220 – Clubbing of FIRs – Delay & Latches – Held – Both 
FIRs registered in 2015 whereas petitioners approached this Court at a 
belated stage in 2021 – There is an unexplained delay and latches, thus at this 
stage petitioners not entitled for any relief  in this petition – They may pray 
before trial Court for common trial u/S 220 Cr.P.C., if case for the same is 
made out – Petition dismissed. [Pawan Tamrakar (Dr.) Vs. M.P. Special 
Police Establishment] (DB)…1357
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lafo/kku & vuqPNsn 243 Q ,oa uxjikfydk vf/kfu;e] e-Á- ¼1961 dk 37½] 
/kkjk 5¼2½ o 6 & laØe.k'khy {ks= & vf/klwpuk & fo/kk;h vk'k; &

Constitution – Article 226 and Juvenile Justice (Care and Protection of 
Children) Act, 2015  (2 of 2016) Section 12 proviso – Covid 19 Pandemic 
(Second Wave) – Juveniles in Conflict with Law – Release from Observation 
Homes – Member Secretary, M.P. State Legal Services Authority, Jabalpur 
directed to require Member Secretaries of respective District Legal Services 
Authorities to move appropriate application through their legal aid counsels 
before respective Juvenile Justice Boards on behalf of children in conflict 
with law for their release from Observation Homes across the State, who 
shall decide application within 3 days considering proviso to Section 12 of 
Juvenile Justice Act. [In reference (Suo Motu) Vs. State of M.P.] (DB)…1337

lafo/kku & vuqPNsn 226 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 
o 220 & izFke lwpuk izfrosnuksa dks ,d=@,d lkFk fd;k tkuk & foyac o vuqfpr 
foyac & 

Constitution – Article 243Q and Municipalities Act, M.P. (37 of 1961), 
Section 5(2) & 6 – Transitional Area – Notification – Legislative Intent – Held – 
Conjoint reading of Article 243Q(2) of Constitution and Section 5 & 6 of Act 
of 1961 concludes that the legislative intent behind said provisions was to 
apply the required parameters in relation to a “particular transitional area” 
and issue notification in relation to the said area and circulate it in the said 
area as per procedure prescribed. [Kan Singh Vs. State of M.P.] (DB)…1306

lafo/kku & vuqPNsn 226 ,oa fd'kksj U;k; ¼ckydksa dh ns[kjs[k vkSj laj{k.k½ 
vf/kfu;e] 2015 ¼2016 dk 2½] /kkjk 12 ijarqd & dksfoM&19 egkekjh ¼f}rh; ygj½ & 
fof/k ds fojks/k esa fd'kksj & laizs{k.k x`gksa ls NksM+k tkuk &
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lafo/kku & vuqPNsn 243 Q ,oa uxjikfydk vf/kfu;e] e-Á- ¼1961 dk 37½] 
/kkjk 5¼2½ o 6 & laØe.k'khy {ks= & vf/klwpuk & dkuwuh vis{kk & 

Constitution – Article 243Q and Municipalities Act, M.P. (37 of 1961), 
Section 5(2) & 6 – Transitional Area – Notification – Statutory Requirement – 
Held – Notification dated 27.11.2011 is only a general notification whereby 
basic parameters have been laid down for establishing a “transitional area” – 
Constitutional/Statutory requirement is to issue an area specific notification 
– Notification of 27.11.2011 is not area specific and thus does not fulfill 
requirement of law and it cannot be a reason to sustain the impugned 
notifications – All  impugned notifications set aside – State at liberty to follow 
due process and proceed – Petitions disposed. [Kan Singh Vs. State of M.P.] 

(DB)…1306

Criminal Practice –

(DB)…1306

lafonk vf/kfu;e ¼1872 dk 9½] /kkjk,¡ 128] 133 o 140 & ns[ksa & fnokyk vkSj 
'kks/ku v{kerk lafgrk] 2016] /kkjk 1¼3½ o 31 

(i). W itness – Credibility – Held – It is the quality of a witness which 
counts and not quantity of witnesses – Merely because a witness has been 
disbelieved on some part of his evidence, would not result in discarding of his 
entire evidence – Court must try to remove grain from the chaff. 

(ii). S ite Plan – Held – Site plan is an important document – Part of 
Site Plan, prepared by Investigating Officer, on basis of what he had seen and 

Contract Act (9 of 1872), Sections 128, 133 & 140 – See – Insolvency and 
Bankruptcy Code, 2016, Section 1(3) & 31 [Lalit Kumar Jain Vs. Union of 
India] (SC)…1221
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(iv). E vidence of Police – Held – Evidence of Police personnel cannot 
be discarded only because he is an investigating officer or his evidence is not 
corroborated by independent witnesses. 

[Nathu Singh Vs. State of M.P.] (DB)…1388

observed would be a substantive evidence and part of Site Plan prepared on 
the information given by witness, would be admissible, if witness giving such 
information is also examined. 

(iii). A bscondence – Held – Abscondence by itself cannot be said to be 
an incriminating circumstances to indicate the guilty mind of a suspect – An 
innocent person, under an apprehension of false implication may also 
abscond. 

(v). E vidence – Discrepancies – Held – Unless and until contradictions 
is pointed out to the witness, the defence cannot take advantage of such 
discrepancies.

nkf.Md i)fr &
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Criminal Procedure Code, 1973 (2 of 1974), Section 154 –  Clubbing of 
FIRs – Held – There can be no straightjacket formula for consolidating or 
clubbing the FIR and Courts are required to examine the facts of each case. 
[Pawan Tamrakar (Dr.) Vs. M.P. Special Police Establishment] (DB)…1357

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 & izFke lwpuk izfrosnu & 
varoZLrq & 

Criminal Procedure Code, 1973 (2 of 1974), Section 154 – FIR – 
Contents – Held – Every omission is not a contradiction – Minor details which 
are not indicative in FIR are later on elaborated in Court and which do not in 
any way introduces a new facet of the case, is not fatal for prosecution – 
Variation in dehati nalishi/FIR and Court statement are not so grave which 
makes prosecution evidence brittle and untrustworthy. [Sonu Jain Vs. State 
of M.P.] (DB)…1373

Criminal Procedure Code, 1973 (2 of 1974),  Section 154 –  Second FIR 
– Held – Second FIR in respect of same offence or different offences 
committed in course of same transaction is not permissible – Second FIR on 
basis of receipt of information for same cognizable offence or same 
occurrence or incident giving rise to one or more cognizable offences is not 
permissible – Where two incidents took place at different point of time or 
involve different person or there is no commonality and purpose thereof is 

Criminal Procedure Code, 1973 (2 of 1974), Section 41 & 41A –See 
–Constitution – Article 226 [In reference (Suo Motu) Vs. State of M.P.] 

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 41 o 41A & ns[ksa & lafo/kku & 
vuqPNsn 226 

(DB)…1337

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 & izFke lwpuk izfrosnuksa dks 
,d=@,d lkFk fd;k tkuk &
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n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 & f}rh; izFke lwpuk 
izfrosnu & 

Criminal Procedure Code, 1973 (2 of 1974), Section 154 & 220 – See – 
Constitution – Article 226 [Pawan Tamrakar (Dr.) Vs. M.P. Special Police 
Establishment] (DB)…1357

(DB)…1357

different and circumstances are also different then there can be more than 
one FIR. [Pawan Tamrakar (Dr.) Vs. M.P. Special Police Establishment] 

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 & ns[ksa & lafo/kku & 
vuqPNsn 226 

Criminal Procedure Code, 1973 (2 of 1974), Section 154 – See – 
Constitution – Article 226 [Pawan Tamrakar (Dr.) Vs. M.P. Special Police 
Establishment] (DB)…1357

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 438 ,oa n.M lafgrk ¼1860 dk 
45½] /kkjk 375] prqFkZ ifjfLFkfr o 376¼2½¼n½ &

Criminal Procedure Code, 1973 (2 of 1974), Section 438 and Penal 
Code (45 of 1860), Section 375, Fourthly & 376(2)(n) – Held – In Hindu Law, 
marriages cannot be performed by execution of marriage affidavit – 
Applicant obtained affidavits of marriage and divorce thereby playing fraud 
on prosecutrix – Her consent was obtained which is hit by Section 375, 
fourthly IPC – No case of anticipatory bail – Application dismissed. [Bundel 
Singh Lodhi Vs. State of M.P.] …*8

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 o 220 & ns[ksa & lafo/kku & 
vuqPNsn 226 
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Evidence Act (1 of 1872), Section 32 – See – Penal Code, 1860, Section 
302 & 307/34 [Nathu Singh Vs. State of M.P.] (DB)…1388

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 439] n.M lafgrk ¼1860 dk 45½] 
/kkjk,¡ 363] 366&A o 375] viokn 2 o 376¼2½¼n½ ,oa ySafxd vijk/kksa ls ckydksa dk 
laj{k.k vf/kfu;e ¼2012 dk 32½] /kkjk 5@6 o 16@17 & tekur & vk/kkj & 
vfHk;ksD=h dh o; o lEefr & 

f'k{kk & izos'k izfØ;k & vk;q fu;r dh tkuk & 

Government Servants (Temporary and Quasi-Permanent Service) 
Rules, M.P. 1960, Rule 12 – See – Civil Services (General Conditions of Service) 
Rules, M.P., 1961, Rule 8(7) [Sinnam Singh Vs. State of M.P.] …1317

Criminal Procedure Code, 1973 (2 of 1974), Section 439, Penal Code 
(45 of 1860), Sections 363, 366-A & 375, Exception 2 & 376(2)(n) and 
Protection of Children from Sexual Offences Act (32 of 2012), Section 5/6 & 
16/17 – Bail – Grounds – Age & Consent of Prosecutrix – Held – Applicant 
married prosecutrix aged about 16 years and one month – Held – 
Marriageable age of girl in our country is 18 years and marriage below that 
age is void ab initio – Now age of consent is also fixed at 18 years – Applicant 
not entitled for bail taking benefit of Exception 2 of Section 375 IPC – 
Application dismissed. [Vishal Vs. State of M.P.] …1458

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 32 & ns[ksa & n.M lafgrk] 1860] /kkjk 302 
o 307@34 

Education – Admission Process – Fixation of Age – Held – Merely 
because in earlier advertisement, maximum age for admission was fixed at 
48 years, it cannot be concluded that fixing maximum age of 45 years in 
subsequent advertisement is discriminatory – It is not in violation of any 
statutory provision – Petition dismissed. [Catherin Josfin Thangadurai 
(Mrs.) Vs. State of M.P.] (DB)…*9
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…1317

Government Servants (Temporary and Quasi-Permanent Service) 
Rules, M.P. 1960, Rule 12(b) – Termination – Held – Services of temporary 
employee can be terminated by issuing one month's notice or by making 
payment of one month's advance salary in lieu of notice, which was not done 
in present  case – Impugned order of termination is modified and 
respondents directed to pay one month's salary to petitioner in lieu of one 
month's notice – Petition disposed. [Sinnam Singh Vs. State of M.P.] …1317

'kkldh; lsod ¼vLFkk;h ,oa LFkk;hor~ lsok½ fu;e] e-iz- 1960] fu;e 12¼ b½ & 
lsok lekfIr & 

'kkldh; lsod ¼vLFkk;h ,oa LFkk;hor~ lsok½ fu;e] e-iz- 1960] fu;e 12 & 
ns[ksa & flfoy lsok ¼lsok dh lkekU; 'krsZa½ fu;e] e-Á-] 1961] fu;e 8¼7½ 

Insolvency and Bankruptcy Code, 2016 (31 of 2016), Section 1(3) – 
Vires of Notification – Powers of Central Government – Personal Guarantor of 
Corporate Debtors – Held – Notification is not an instance of legislative 
exercise, or amounting to impermissible and selective application of 
provisions of Code – No compulsion in Code that it should, at the same time, 
be made applicable to all individuals (including personal guarantors) or not 
at all – Notification inter alia makes provisions of Code applicable in respect 
of personal guarantors to corporate debtors as another such category of 
persons to whom Code has been extended – Notification issued u/S 1(3) was 
within the power granted by Parliament and in valid exercise of it and is thus 
not ultra vires – Petitions dismissed. [Lalit Kumar Jain Vs. Union of India] 

(SC)…1221

fnokyk vkSj 'kks/ku v{kerk lafgrk] 2016 ¼2016 dk 31½] /kkjk 1¼3½ & 
vf/klwpuk ds v/khu & dsanz ljdkj dh 'kfDr;ka & fuxfer _f.k;ksa ds futh 
izR;kHkwfr&nkrk &
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Insolvency and Bankruptcy Code, 2016 (31 of 2016), Section 1(3) & 31 
and Contract Act (9 of 1872), Sections 128, 133 & 140 –  Approval of Resolution 
Plan – Liability of Personal Guarantor – Held – Approval of resolution plan 
does not ipso facto discharge a personal guarantor (of a corporate debtor) of 
her or his liabilities under contract of guarantee – Release or discharge of 
principal borrower from debt owed by it to its creditors by an involuntary 
process i.e. by operation of law, or due to liquidation or insolvency 
proceedings, does not absolve the surety/guarantor of his or her liability – 
Petitions dismissed. [Lalit Kumar Jain Vs. Union of India] (SC)…1221

fnokyk vkSj 'kks/ku v{kerk lafgrk] 2016 ¼2016 dk 31½] /kkjk 1¼3½ o 31 ,oa 
lafonk vf/kfu;e ¼1872 dk 9½] /kkjk,¡ 128] 133 o 140 & ladYi ;kstuk dk vuqeksnu 
& futh izR;kHkwfr&nkrk dk nkf;Ro & 

Juvenile Justice (Care and Protection of Children) Act, 2015 (2 of 2016) 
Section 12 proviso – See – Constitution – Article 226 [In reference (Suo Motu) 
Vs. State of M.P.] (DB)…1337

fd'kksj U;k; ¼ckydksa dh ns[kjs[k vkSj laj{k.k½ vf/kfu;e] 2015 ¼2016 dk 2½] 
/kkjk 12 ijarqd & ns[ksa & lafo/kku & vuqPNsn 226 

(DB)…1337

Land Revenue Code, M.P. (20 of 1959), Section 165(6) – Lease of Tribal 
Land – Word “otherwise” – Jurisdiction of Collector – Held – Explanation of 
Section 165(6) carves out an exception that word “otherwise” mentioned in 
sub-Section shall not include lease – This means that in notified scheduled 
areas or in non-notified rural areas, there is no bar for entering into lease 
between tribals and non-tribals and permission of Collector is not required. 
[Mohbe Infrastructure A Partnership Firm (M/s.) Vs. State of M.P.] …1300

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 165¼6½ & tutkrh; Hkwfe dk iV~Vk 
& 'kCn **vU;Fkk** & dysDVj dh vf/kdkfjrk & 
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Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 165¼6½ o 165¼6&a½ & tutkrh; 
Hkwfe dk varj.k & dysDVj dh vf/kdkfjrk & 

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 165¼6½ o 165¼6&a½ & tutkfr 
}kjk Hkwfe dk Ø; & dysDVj dh vf/kdkfjrk &

Land Revenue Code, M.P. (20 of 1959), Section 165(6) & 165(6-a) – 
Transfer of Tribal Land – Jurisdiction of Collector – Held – Land of tribal in 
notified scheduled area shall not be transferred or transferable by way of sale 
or otherwise or as consequence of loan transaction to a non-tribal – Collector 
has no jurisdiction to grant permission for such transfers – In non-notified 
areas, i.e. rural areas and villages, tribal can transfer his land to a non-tribal 
after seeking written permission of Collector. [Mohbe Infrastructure A 
Partnership Firm (M/s.) Vs. State of M.P.] …1300

Land Revenue Code, M.P. (20 of 1959), Section 165(6) & 165(6-a) – 
Purchase of Land by Tribals – Jurisdiction of Collector – Held – There is no 
bar to purchase a land by tribal – A tribal can purchase a land from another 
tribal and also from a non-tribal and permission of Collector for such 
transactions are not required. [Mohbe Infrastructure A Partnership Firm 
(M/s.) Vs. State of M.P.] …1300

Land Revenue Code, M.P. (20 of 1959), Section 165(6-a) – Lease/ 
Transfer of Tribal Land – Word “otherwise” – Jurisdiction of Collector – Held – 
Section 165(6-a) does not carves out an explanation for word “otherwise” for 
leases which means any land located in notified scheduled areas, non-tribal 
cannot execute a lease in favour of another non-tribal without written 
permission of Collector – Diverted land of non-tribals cannot be transferred 
to other non-tribals without permission of Collector, if located in notified 
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lw= & **,d ckr esa feF;k rks lc esa feF;k** &

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 165¼6&a½ & tutkrh; Hkwfe dk 
iV~Vk@varj.k & 'kCn **vU;Fkk** & dysDVj dh vf/kdkfjrk & 

Maxim – “falsus in uno falsus in omnibus” – Held – Has no application 
in India. [Nathu Singh Vs. State of M.P.] (DB)…1388

scheduled areas. [Mohbe Infrastructure A Partnership Firm (M/s.) Vs. State 
of M.P.] …1300

Municipal Corporation Act, M.P. (23 of 1956), Sections 148, 153 & 167 
– Purpose and Scope – Held – Purpose and scope of Section 148/153 is totally 
different vis-à-vis Section 167 which falls under supplemental provision and 
not under other two sub-division which are Taxation and Property Tax – 
Section 148 & 153 are for imposition of property tax and the rate at which it is 
to be charged – It's concept is altogether different than “Mutation”, where 
indeterminate class of persons may have right, title or interest in property. 
[Ram Bharose Sharma Vs. State of M.P.] (DB)…1345

(DB)…1345

Municipal Corporation Act, M.P. (23 of 1956), Section 167 & 371 – 
Public Notice – Principle – Issuance of public notice by way of publication in 
newspaper for mutation purpose is as per principles of Public Policy and 
Public Welfare – Concept of Public Policy, discussed & explained. [Ram 
Bharose Sharma Vs. State of M.P.] (DB)…1345

uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk,¡ 148] 153 o 167 & 
iz;kstu vkSj foLrkj & 

uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk 167 o 371 & 
lkoZtfud uksfVl & fl)kar & 
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uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk,¡ 167] 378] 379 o 421 
& ukekarj.k dk;Zokfg;ka & lkoZtfud uksfVl & izdk'ku 'kqYd & 

(DB)…1345

Municipal Corporation Act, M.P. (23 of 1956), Sections 167, 378, 379 & 
421 – Mutation Proceedings – Public Notice – Publication Charges – Held – 
Corporation can direct the applicants to cause notice to be published in 
widely circulated newspapers at their own expenses. [Ram Bharose Sharma 
Vs. State of M.P.] (DB)…1345

uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk,¡ 167] 378] 379 o 421 
& ukekarj.k dk;Zokfg;ka & lkoZtfud uksfVl & izdk'ku 'kqYd & 

Municipal Corporation Act, M.P. (23 of 1956), Sections 167, 378, 379 & 
421 – Mutation Proceedings – Public Notice – Publication Charges – Held – 
Publication of notice brings transparency, fair play and clarity in mutation 
proceedings and any intended/prospective mischief can be avoided – Asking 
for publication cost by Municipal Corporation, from an individual is not an 
element of quid pro quo or a device to fill-up its treasury – It is a regulatory 
and a facilitating measure – Corporation is just and right in its approach to 
avoid future litigation and complication – Petition disposed. [Ram Bharose 
Sharma Vs. State of M.P.] (DB)…1345

Municipal Corporation Act, M.P. (23 of 1956), Section 371 & 378 – 
Issuance of Public Notice – Power of Commissioner – Held – Provisions of 
issuance of public notice and authority to impose improvement charges lie 
with Commissioner u/S 371 and 378 respectively – Commissioner has power 
to declare certain expenses to be improvement expenses u/S 378 and said 
expenses are recoverable and payable by the owner/occupier of the premises 
u/S 379 of Act. [Ram Bharose Sharma Vs. State of M.P.] (DB)…1345

(DB)…1345
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uksVjh vf/kfu;e ¼1952 dk 53½] /kkjk 8 o 10 & fookg o fookg foPNsn dk 
'kiFk&i= & uksVjh ds dk;Z & 

n.M lafgrk ¼1860 dk 45½] /kkjk 34 o 149 & lkekU; vk'k; & vkjksi fojfpr 
fd;k tkuk & nks"kflf) dk fl)kar &

uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk 371 o 378 & 
lkoZtfud uksfVl tkjh djuk & vk;qDr dh 'kfDr &

Municipalities Act, M.P. (37 of 1961), Section 5(2) & 6 – See – 
Constitution – Article 243Q [Kan Singh Vs. State of M.P.] (DB)…1306

uxjikfydk vf/kfu;e] e-Á- ¼1961 dk 37½] /kkjk 5¼2½ o 6 & ns[ksa & lafo/kku 
& vuqPNsn 243 Q 

Notaries Act (53 of 1952), Section 8 & 10 – Affidavit of Marriage & 
Divorce – Functions of Notary – Held – Notaries have never been appointed as 
Marriage Officers, they cannot notarize an affidavit of marriage or divorce – 
Competent authority directed to initiate proceedings u/S 10 against the said 
Notary. [Bundel Singh Lodhi Vs. State of M.P.] …*8

Penal Code (45 of 1860), Section 34 & 149 – Common Intention – 
Framing of Charge – Principle of Conviction – Held – If charge u/S 149 has 
been framed and if it is found that some of accused persons were not guilty 
and some of accused persons have participated in the occurrence and were 
sharing common intention, then they can be convicted with the aid of Section 
34 IPC – Non-framing of charge u/S 34 would not cause any prejudice to 
them. [Nathu Singh Vs. State of M.P.] (DB)…1388
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Penal Code (45 of 1860), Sections 85, 86 & 302 – Influence of Liquor – 
Burden of Proof – Held – Defence failed to establish that degree of 
intoxication was such because of which they could not prevent themselves 
from committing the said crime – Drinking is purely their own act and they 
cannot be permitted to take advantage of their own wrong. [Sonu Jain Vs. 
State of M.P.] (DB)…1373

Penal Code (45 of 1860), Section 34 & 149 –  Common Intention & 
Common Object – Held – There is a basic difference between common 
intention and common object – Common intention requires pre-oriented 
minds and concerted plans whereas, common object has no such requirement 
of meeting of minds of the members of unlawfull assembly before 
commission of offence – Since some of elements of common intention and 
common object overlap each other, therefore due to acquittal of remaining 
accused persons, appellants can be convicted with aid of Section 34 IPC. 
[Nathu Singh Vs. State of M.P.] (DB)…1388

n.M lafgrk ¼1860 dk 45½] /kkjk 34 o 149 & lkekU; vk'k; o lkekU; mn~ns'; 
&

Penal Code (45 of 1860), Section 300, Exceptions – Doctrine of 
Provocation – Held – Application of doctrine of provocation shows that 
exception to Section 300 is available to the normal person behaving normally 
in a given situation – There was no such altercation where a normal man can 
loose his ordinary sense – Knife blow after half an hour from altercation do 
not attract any of exceptions mentioned u/S 300 IPC. [Sonu Jain Vs. State of 
M.P.] (DB)…1373

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 85] 86 o 302 & efnjk dk izHkko & lcwr dk 
Hkkj &

n.M lafgrk ¼1860 dk 45½] /kkjk 300] viokn & izdksiu dk fl)kar & 
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Penal Code (45 of 1860), Section 300, Exception 1 – Grave & Sudden 
Provocation – Held – What would constitute grave and sudden provocation, 
which would be enough to prevent the offence from amounting to murder, is 
a question of fact – Provocation is an external stimulus which can result into 
loss of self control – Provocation must be such as will upset not merely a 
hasty, hot tempered and hyper sensitive person but also a person with clam 
nature and ordinary sense. [Sonu Jain Vs. State of M.P.] (DB)…1373

n.M lafgrk ¼1860 dk 45½] /kkjk 300] viokn 4 & vis{kk,¡  & vpkud izdksiu 
& 

n.M lafgrk ¼1860 dk 45½] /kkjk 300] viokn 1 & xaHkhj o vpkud izdksiu &

Penal Code (45 of 1860), Section 300, Exception 4 – Requirements – 
Sudden Provocation – Held – Apex Court concluded that to invoke this 
exception, four requirements must be satisfied namely (i) there was a sudden 
fight, (ii) there was no premeditation, (iii) act was done in heat of passion and, 
(iv) assailant had not taken any undue advantage or acted in cruel manner – 
No sudden provocation in present case, appellants acted in a cruel manner 
depriving them from taking shelter of Exception 4 to Section 300 IPC – It is 
immaterial whether appellant Santosh gave single blow or multiple blow. 
[Sonu Jain Vs. State of M.P.] (DB)…1373

(DB)…1373
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n.M lafgrk ¼1860 dk 45½] /kkjk 302@34 o 294 & lk{; dk ewY;kadu & 

n.M lafgrk ¼1860 dk 45½] /kkjk 302 & pksV dk Lo:i] vijk/k dk 'kL= o 
gR;k dk dkj.k & 

n.M lafgrk ¼1860 dk 45½] /kkjk 302 & **mRrstd {k.k** & 

Penal Code (45 of 1860), Section 302 – Nature of Injury, Weapon of 
Crime & Cause of Death – Held – The nature of injury, the gravity and 
dimension shows that knife was a deadly weapon otherwise the rib of 
deceased could not have been cut and injury could not have been so deep to 
reach upper portion of right lung – Injury was sufficient in ordinary course 
of nature to cause death. [Sonu Jain Vs. State of M.P.] (DB)…1373

Penal Code (45 of 1860), Section 302 – “Spur of Moment” – Held – Hot 
altercation between deceased and appellants – Deceased slapped appellant 
Santosh – Appellants left the place and after almost half an hour, appellants 
rushed back and Santosh with the aid of other appellants, gave single knife 
blow to deceased – Assault did not take place during hot altercation, thus, 
such single knife blow is not outcome of “spur of moment”. [Sonu Jain Vs. 
State of M.P.] (DB)…1373

Penal Code (45 of 1860), Section 302/34 & 294 – Appreciation of 
Evidence – Held – Single blow by knife – Injury caused to vital organ namely 
right lung and the rib, sufficient to cause death – It shows the intention of 
appellant to cause death – No explanation given by appellants about human 
blood found on their clothes – No grave or sudden provocation established – 
Prosecution established its case beyond reasonable doubt – Conviction 
upheld – Appeals dismissed. [Sonu Jain Vs. State of M.P.] (DB)…1373
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Penal Code (45 of 1860), Section 302 & 307/34 – Direct Evidence – Held 
– Prosecution case based on direct evidence – Minor omissions, contradictions, 
embellishment in evidence of prosecution witnesses would not make them 
unreliable – Ocular evidence supported by post mortem report and ballistic 
evidence – Appeals dismissed. [Nathu Singh Vs. State of M.P.] (DB)…1388

n.M lafgrk ¼1860 dk 45½] /kkjk 302 o 307@34 & izR;{k lk{; &

(DB)…1373

Penal Code (45 of 1860), Section 302 & 304 Part II – Single Blow – Held 
– As a rule of thumb it cannot be said that in no case of single blow or injury, 
accused can be convicted u/S 302 IPC – In cases of single injury, facts and 
circumstances of each case have to be considered to conclude whether 
accused be convicted u/S 302 or u/S 304 Part II – Relevant factors to be 
considered as laid down by Apex Court, enumerated – Further held, these 
factors are illustrative and not exhaustive in nature – Other relevant factors 
can also be taken into consideration. [Sonu Jain Vs. State of M.P.] 

Penal Code (45 of 1860), Section 302 & 307/34 –  Direct Evidence & 
Motive – Held – Where a case is based on direct evidence, absence of motive is 
immaterial – Motive always remains in mind of wrongdoer, thus, merely 
because witnesses have not alleged any motive, would not make their 
evidence unreliable. [Nathu Singh Vs. State of M.P.] (DB)…1388

n.M lafgrk ¼1860 dk 45½] /kkjk 302 o 304 Hkkx II & ,dy okj & 
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Penal Code (45 of 1860), Section 302 & 307/34 – Previous Enmity – 
Held – Enmity is a double edged weapon – If appellants claim that there was 
an enmity between them and complainant party, then such enmity may also 
provide motive to commit offence – From facts, it would be incorrect to say 
that appellants were falsely implicated due to previous enmity. [Nathu Singh 
Vs. State of M.P.] (DB)…1388

n.M lafgrk ¼1860 dk 45½] /kkjk 302 o 307@34 & izR;{k lk{; o gsrqd &

Penal Code (45 of 1860), Section 302 & 307/34 –  Plea of Alibi – Held – 
Taking a false plea of alibi would also be an additional link to the 
circumstances, although false plea of alibi cannot be a sole criteria to record 
conviction – Plea of alibi is required to be proved by accused by leading 
cogent evidence – Defence/accused failed to prove his plea of alibi. [Nathu 
Singh Vs. State of M.P.] (DB)…1388

n.M lafgrk ¼1860 dk 45½] /kkjk 302 o 307@34 & vU;= mifLFkr gksus dk 
vfHkokd~ &

n.M lafgrk ¼1860 dk 45½] /kkjk 302 o 307@34 & iwoZrj oSeuL;rk &

Penal Code (45 of 1860), Section 302 & 307/34 – Related Witness & 
Interested Witness – Held – Evidence of “related witness” cannot be 
discarded only on ground of relationship – There is a difference between 
“related witness” and “interested witness” – Interested witness is a witness 
who is vitally interested in conviction of a person due to previous enmity. 
[Nathu Singh Vs. State of M.P.] (DB)…1388
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n.M lafgrk ¼1860 dk 45½] /kkjk 302 o 307@34 ,oa lk{; vf/kfu;e ¼1872 dk 
1½] /kkjk 32 & e`R;qdkfyd dFku & xzkg~;rk &

(DB)…1388

n.M lafgrk ¼1860 dk 45½] /kkjk 302 o 307@34 & lacaf/kr lk{kh o fgrc) 
lk{kh &

Penal Code (45 of 1860), Section 302 & 307/34 and Evidence Act (1 of 
1872), Section 32 – Dying Declaration – Admissibility – Held – Dying 
declaration recorded by Doctor but later declarant survived – Doctor who 
recorded dying declaration was not examined, therefore so called dying 
declaration is not admissible u/S 32 of Evidence Act – Court evidence cannot 
be discarded in light of the statement which was recorded as dying 
declaration. [Nathu Singh Vs. State of M.P.] (DB)…1388

Penal Code (45 of 1860), Sections 302, 307/34 & 149 – Common 
Intention – Held – Common intention can develop during the course of 
occurrence also, provided there is clear proof and cogent evidence to prove it 
– Accused persons coming to the place of occurrence with their .12 bore or 
.315 bore guns and fired indiscriminately thereby causing death of deceased 
persons, clearly establishes that all 3 appellants were sharing common 
intention. [Nathu Singh Vs. State of M.P.] (DB)…1388

Penal Code (45 of 1860), Sections 363, 366-A & 375, Exception 2 & 
376(2)(n) – See – Criminal Procedure Code, 1973, Section 439  [Vishal Vs. 
State of M.P.] …1458

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 307@34 o 149 & lkekU; vk'k; &
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Penal Code (45 of 1860), Section 375, Exception 2 – See – Protection of 
Children from Sexual Offences Act, 2012, Section 42-A [Vishal Vs. State of 
M.P.] …1458

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 363] 366&A o 375] viokn 2 o 376¼2½¼n½ 
& ns[ksa & n.M çfØ;k lafgrk] 1973] /kkjk 439 

n.M lafgrk ¼1860 dk 45½] /kkjk 375] viokn&2 & ns[ksa & ySafxd vijk/kksa ls 
ckydksa dk laj{k.k vf/kfu;e] 2012] /kkjk 42&A 

Protection of Children from Sexual Offences Act (32 of 2012), Section 
5/6 & 16/17 – See – Penal Code, 1860, Section 375, Exception 2 [Vishal Vs. 
State of M.P.] …1458

ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e] ¼2012 dk 32½] /kkjk 5@6 o 
16@17 & ns[ksa & n.M lafgrk] 1860] /kkjk 375] viokn 2 

n.M lafgrk ¼1860 dk 45½] /kkjk 375] prqFkZ ifjfLFkfr o 376¼2½¼n½ & ns[ksa & 
n.M çfØ;k lafgrk] 1973] /kkjk 438 

Protection of Children from Sexual Offences Act (32 of 2012), Section 
42-A and Penal Code (45 of 1860), Section 375, Exception 2 – Inconsistency 
regarding Age – Overriding Effect – Held – Section 42-A inserted in POCSO 
Act vide amendment on 03.02.2013 and in consequence of such amendment, 
POCSO Act will override provisions of any other law including IPC to the 

Penal Code (45 of 1860), Section 375, Exception 2 and Protection of 
Children from Sexual Offences Act (32 of 2012), Section 5/6 & 16/17 – Age & 
Consent of Prosecutrix – Held – When minimum age of marriage is fixed at 18 
years and age of consent is also fixed at 18 years, fixing a lower age of 15 years 
in Exception 2 to Section 375 is totally irrational, unjust and not fair, infact it 
is oppressive to the girl child. [Vishal Vs. State of M.P.] …1458

n.M lafgrk ¼1860 dk 45½] /kkjk 375] viokn 2 ,oa ySafxd vijk/kksa ls ckydksa 
dk laj{k.k vf/kfu;e] ¼2012 dk 32½] /kkjk 5@6 o 16@17 & vfHk;ksD=h dh o; o 
lEefr &

Penal Code (45 of 1860), Section 375, Fourthly & 376(2)(n) – See – 
Criminal Procedure Code, 1973, Section 438 [Bundel Singh Lodhi Vs. State of 
M.P.] …*8

…1458
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ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e ¼2012 dk 32½] /kkjk 42&A ,oa 
n.M lafgrk ¼1860 dk 45½] /kkjk 375] viokn&2 & vk;q ds laca/k esa vlaxfr & 
v/;kjksgh izHkko & 

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(2) – Lapse of 
Proceedings – Deeming Provision – Held – Award passed on 07.03.2009, not 
prior to 5 years from date of commencement of Act of 2013, thus deeming 
provision of lapsation of acquisition proceedings cannot be pressed into 
service – No infirmity in impugned order – Appeals dismissed. [Vishnu Vs. 
State of M.P.] (DB)…1292

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(2) – Non-
payment of Compensation – Lapse of Proceedings – Held – Apex Court opined 
that if attempts were made to deliver compensation and claimants failed to 
receive it, acquisition proceedings will not fail or vanish in thin air. [Vishnu 
Vs. State of M.P.] (DB)…1292

extent of any inconsistency – Apex Court concluded that Exception 2 to 
Section 375 is arbitrary and needs to be struck down. [Vishal Vs. State of 
M.P.] …1458

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e] ¼2013 dk 30½] /kkjk 24¼2½ & dk;Zokfg;ka O;ixr gks tkuk & 
vfHkx`fgr mica/k &

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e] ¼2013 dk 30½] /kkjk 24¼2½ & izfrdj dk vlank; & dk;Zokfg;ka 
O;ixr gks tkuk &

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(2) and 

30INDEX



* * * * *

Constitution – Article 226 – Reliefs Claimed & Pleadings – Held – Apex Court 
concluded that relief claimed beyond pleadings should not be granted – 
Entire edifice of petition and relief is founded on Section 24(2), no challenge 
was made to acquisition proceedings, thus in absence of pleadings, the same 
cannot be called in question by way of oral/written arguments – Single Judge 
rightly did not interfered. [Vishnu Vs. State of M.P.] (DB)…1292

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e] ¼2013 dk 30½] /kkjk 24¼2½ ,oa lafo/kku & vuqPNsn 226 & nkok 
fd;k x;k vuqrks"k o vfHkopu &

Service Law – Appointment on Probation – Unauthorized absence – 
Held – The only explanation of unauthorized absence given by petitioner was 
that his father was sick – No medical prescriptions showing serious sickness 
of father of petitioner – Government employee cannot be permitted to 
remain on unauthorized absence without informing the department – 
Petitioner failed to make out a prima facie case to show that his father was 
seriously sick. [Sinnam Singh Vs. State of M.P.] …1317

lsok fof/k & ifjoh{kk ij fu;qfDr & vuf/kd`r vuqifLFkfr & 
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September 2003. Was granted Selection Grade Scale w.e.f. 26.02.2006. Posted as 
O.S.D., High Court of M.P., Jabalpur in the year 2006. Posted as Additional 
Registrar (Judl.-I) in June 2009 and thereafter as Registrar (Judl.-I) in September 
2009 in the High Court of M.P. at Jabalpur. Worked as President, District 
Consumer Forum Chhatarpur from June 2010 to December 2012. Posted as 
District & Sessions Judge, Damoh on December 20, 2012. Was granted Super 
Time Scale w.e.f. 01.09.2013. Posted  as District & Sessions Judge, Shivpuri in 
the year 2015. Posted  as District & Sessions Judge, Ujjain from October 25, 2016 
till elevation. Elevated as Judge of the High Court of Madhya Pradesh on June 19, 
2018 and .demitted Office on June 30, 2021

(Vol.-3)
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JOURNAL SECTION

FAREWELL 

We, on behalf of The Indian Law Reports (M.P. Series), wish His 
Lordship a healthy, happy and prosperous life.

HON'BLE MR. JUSTICE BRIJ KISHORE SHRIVASTAVA



During his tenure as Judicial Officer, Shri Justice B.K. Shrivastava also held 
the posts of Additional Registrar (Judicial-I), High Court of Madhya Pradesh, 
Jabalpur, Registrar (Judicial-I), High Court of Madhya Pradesh, Jabalpur and 
President, District  Consumer Forum, Chhatarpur.

FAREWELL OVATION TO HON'BLE MR. JUSTICE  BRIJ
KISHORE SHRIVASTAVA, GIVEN ON 30.06.2021, THROUGH VIRTUAL 
MODE, IN THE CONFERENCE HALL OF SOUTH BLOCK, HIGH 
COURT OF  M.P., JABALPUR.

Hon'ble Mr. Justice Mohammad Rafiq, Chief Justice, bids farewell to 
the demitting Judge :-

We have gathered here to bid an endearing farewell to Shri Justice Brij 
Kishore Shrivastava, who is demitting office on attaining the age of superannuation 
after successful tenure of about 36 years in judiciary.

Shri Justice B.K. Shrivastava was born on 01 July 1959. After completing 
graduation in Science and obtaining LL.B. degree, Shri Justice B.K. Shrivastava 
joined the Judicial Service and was appointed as Civil Judge, Class-II on 07 
November 1985. Brother Justice B.K. Shrivastava was promoted as Civil Judge, 
Class-I on 28 February 1992 and thereafter as C.J.M/A.C.J.M. on 20 October 
1995. He was later on promoted as officiating District Judge in Higher Judicial 
Service on 16 May 1997. Brother Justice B.K. Shrivastava was granted Selection 
Grade Scale on 26 February 2006 and Super Time Scale on 01 September 2013.

I, on my behalf and on behalf of my esteemed sister and brother Judges 
and the Registry of the High Court, wish Shri Justice B.K. Shrivastava and Mrs. 
Vandana Shrivastava a very happy, prosperous and glorious life ahead.

--------------------

Considering the vast experience treasured by Shri Justice B.K. 
Shrivastava in the District Judiciary, he was elevated as Judge of the High Court of 
Madhya Pradesh on 19 June 2018.

Brother Justice B.K. Shrivastava is known for his soft and polite behavior 
and pleasant mannerism. The decisions rendered by him reflect his knowledge of 
law and approach in tackling complex issues. I found Shri Justice B.K. Shrivastava 
to be one of our finest Judges, silent, modest and dedicated to the cause of justice. He 
is admired and respected in the judicial fraternity. Shri Justice B.K. Shrivastava shall 
always be remembered as a Judge whose actions were always just, rational and 
reasonable. I have found his assistance in administrative matters very useful. I am 
sure that his vast knowledge and experience will continue to be useful to the society 
even after his retirement. 

Thank you.
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Socrates had described the characteristics of a good Judge, as someone 
who –

Today, we have assembled to bid fond farewell to Hon'ble Justice Shri 
B.K. Shrivastava who is demitting the office of Judge of this Court.

I Quote

“hears courteously, answers wisely, considers soberly and decides 
impartially”

Unquote

Shri Purushaindra Kaurav, Advocate General, M.P., bids farewell :-

Your Lordship's wisdom, courage, firmness, alertness and sympathetic 
approach towards the poor litigant was commendable.

Sometimes, the dissenting opinion leads to evolution of new dimensions 
of law and sometimes dissenting judgments are necessary for the betterment of 
the judicial system. Though, there are many examples, but the most famous one is 
the dissent by Hon'ble Justice Shri H.R. Khanna in the case of ADM Jabalpur. I 
have come across, one of the dissenting opinions of Your Lordship in a criminal 
case where he has dissented from the then Hon'ble Acting Chief Justice. This 
shows the boldness and also signifies that while discharging the duties, Your 
Lordship was always of the view, that the dignity and majesty of this institution is 
of paramount importance. I am sure that while demitting the office, Your Lordship 
must have the feeling of satisfaction of discharging the duties of this august office 
as per the oath administered to you on 19 June 2018.

Justice Shrivastava has maintained a fine balance between his commitment 
towards his professional duties and towards his personal life. Normally, it is 
observed that the Hon'ble Judges keep a little distance from social media platforms 
etc. but that is not the case with My Lord Justice Shrivastava. He has always been 
active and visible in social media platforms which shows his jovial nature. 

Hon'ble Justice Shri B.K. Shrivastava was born on 01 July 1959 and after 
completing his education, joined the Judicial Service on 07 November 1985. His 
Lordship was appointed as Judge of the High Court on 19 June 2018. Your 
Lordship had a relatively short tenure of about 3 years, but has left a significant 
mark which will be remembered for the years to come. During his tenure, he has 
made a remarkable contribution through his judgments and all of us wish, that he 
could have spent more time with us. Your Lordship's career of about 36 years in 
the Judicial Service in various capacities was an asset to the judicial system. Your 
Lordship maintained high traditions while deciding the fate and future of many 
litigants of the State of Madhya Pradesh. 
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Shri Raman Patel, President, High Court Bar Association, Jabalpur, 
bids farewell :-

I am sure that Your Lordship would be looking forward to spend more 
time with your friends and family members after a long and successful tenure as a 
Judge. 

I believe that Your Lordship's acumen, abilities and instincts are very 
sharp and therefore, if Your Lordship continues to discharge public service in one 
form or another, it would greatly contribute to society. Even though Your 
Lordship has retired, but I don't believe that Your Lordship is tired. 

I, on behalf of the State of Madhya Pradesh, its law officers and on my own 
behalf convey best wishes to Hon'ble Justice Shri B.K. Shrivastava and his family 
and pray that they lead a happy and peaceful life ahead. May Your Lordship live a 
very healthy, happy and peaceful life and achieve even greater heights. 

vkt gekjs fy, c`t fd'kksj JhokLro lkgc dk fonkbZ lekjksg vki lc ds le{k gSA 
U;kf;d lsok esa brus yacs vlsZ esa fu.kZ; nsus dh vkidh tks izfdz;k Fkh oks fdlh ls fNih gqbZ ugha 
gSA vkius lnSo vf/koDrkvksa dks pkgs os 'kkldh; vf/koDrk gksa] pkgs fMQsal ds vf/koDrk gksa] pkgs 
nhokuh vkSj pkgs fjV fiVh'ku ds vf/koDrk gksa lcls e`nqHkk"kh gksdj ds viuk fu.kZ; fy;k vkSj  
ftlus ftl rjg dh fLFkfr mls le> esa vkbZ mls ,MtLV Hkh fd;kA ckj esa yksxksa dks lqurs Fks 
vkSj lquus ds i'pkr~ ;fn fdlh ykW;j us ;k ikVhZ us adjournment pkgk rks dHkh mUgksaus ladksp 
ugha fd;k vkSj ftl fLFkfr esa Hkh gks mUgksaus dgk bls vki Lohdkj dj yhft;s vkSj rRi'pkr~ bl 
rjg ls yksxksa dks viukiu fn;kA feyulkfjrk esa vkidk dksbZ tokc ughaA

vkt gekjs ikl ls] ,d rks oSls gh U;k;kf/kifrx.k fxurh esa de Fks vkSj vkt fQj ge 
,d U;k;kf/kifr dks fonk dj jgs gSa] bl ckr ds fy, ge igys gh dg pqds gSa fd jk"Vªifr egksn;] 
gekjs eq[; U;k;kf/kifr th ls Hkh izkFkZuk gS fd os vfr'kh?kz vkSj Hkh ttsl dh fu;qfDr ds fy, ckj 
ds esaclZ ds uke mUgksaus Hksts gSa vkSj Lohd`fr ds i'pkr~ tYn ls tYn gekjk mPp U;k;ky; pkgs oks 
tcyiqj esa gks] pkgs bUnkSj esa gks] pkgs Xokfy;j esa gks] ftruh lhVsa sanction dh xbZ] tula[;k ds 
vuqlkj vHkh Hkh oks de Fkha] ysfdu de ls de mruh gh iwjh gks tk;sa rc cgqr cM+h miyfC/k bl 
izns'k ds fy, gksxh vkSj U;k;ikfydk gh ,slh ifjf/k gS] U;k;ikfydk gh ,slh tuekul ds fy, 
miyfC/k gS] tgkaW mls mldks tks Hkh lrk jgk gS oks jkgr feyrh gS] pkgs oks vkids }kjk gks] pkgs oks 
'kklu ds inkf/kdkfj;ksa ds }kjk gks] iz'kklfud O;fDr;ksa ds }kjk gks] mu lc ds fy, U;k;ikfydk 
gh ,d jkLrk gSA ;fn U;k;ikfydk u gksrh ;k u fopkj djrh rks ,ukdhZ QSy tk;sxhA vke 
tuekul ds fy, vkt dh fLFkfr esa gh nsf[k;s ge tSlk fd fopkj djrs gSa] eSa ;s lksprk gWwa fd oks 
fgUnh esa ,d dfo us fy[kk Fkk fd ifjorZu gh ;fn mUufr gS rks ge c<+rs tkrs gSa fdUrq eq>s rks 
lh/ks lPps iw.kZ Hkko gh Hkkrs gSaA ml tekus ds yksx bl rjg dh fLFkfr;kWa fopkj djds pyrs Fks 

Ckkj esa Hkh tc dHkh Hkh vf/koDrkvksa ls eqykdkr djrs Fks rks os cM+h fouezrk ds lkFk 
viukiu vf/koDrkvksa dks nsrs FksA ,d&nks ckj gekjs ckj esa Hkh vkius foftV fd;kA 26 tuojh esa 
Hkh] 15 vxLr esa Hkh vkSj lkjs ykW;lZ us vkils eqykdkr dj vkidks lk/kqokn fn;kA 
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vkt mPp U;k;ky; us] ftl rjg ls] pkgs oks izns'k esa gks] pkgs ns'k esa gks] viuh gSfl;r 
tuekul ds chp j[kh gS vkSj mlh dk ifj.kke gS fd vke turk dks cgqr T;knk Hkjkslk vxj 
dgha ij gS fd mls dksbZ jkgr ugha nsxk vxj nqfu;k esa rks] pkgs oks fo/kok gks] pkgs vlgk; gks] pkgs 
xjhc gks] pkgs NksVk gks] pkgs cM+k gks mls U;k;ikfydk ds }kjk fu"i{k jkgr feyrh gS vkSj ml 
lh<+h esa cSBs gq, vknj.kh; Jh c`tfd'kksj JhokLro th] tks Hkh mUgksaus fd;k] vc ckj ds Hkhrj rks 
gj rjg dh ckrsa gksrh jgrh gSaA ckj rks vius <ax ls lksprk gS] prosecution okys lksprs gSa gekjs 
fy;s Bhd gS] fMQsal okys lksprs gSa gekjs fy, Bhd gS] rks ;s pyrk jgrk gS ysfdu U;k;kf/kifr dks 
fu"i{krk ls gh tuekul ds chp esa viukiu nsuk iM+rk gS vkSj ml [;kfr esa gekjs ftrus Hkh 
U;k;kf/kifr ;gkWa ij gaS vkSj jgs gSa os lc ds lc /kU;okn ds ik= gSaA os lc ds lc] muesa ls dqN rks 
cM+h gSfl;r ls lqizhe dksVZ Hkh x;s] ogkWa ls fjVk;j Hkh gq,A cM+h gSfl;r gekjs ;gkWa ds nks&nks] 
rhu&rhu U;k;kf/kifr vkSj eq[; U;k;kf/kifr lqizhe dksVZ esa ts-,l-oekZ lkgc tSls yksxksa dh rjg 
phQ tfLVl vkWQ lqizhe dksVZ gq,A U;k;ewfrZ Jh nhid feJk dh rjg yksx&ckx Hkh ;gkWa ls x;s 
vkSj viuk uke dek;k vkSj blh lc ds lkFk eSa Jh ch- ds JhokLro lkgc dks muds fjVk;jesaV ij 
,d gh ckr dgWwaxk fd os tc Hkh mUgsa le; feys rc gekjs ckj esa vo'; vkrs&tkrs jgsaA ckj ls Hkh 
mudks ogh Lusg feysxk tks mudks muds ifjokj ls blh gSfl;r ij igWaqpus ls feyk Fkk] ge Hkh 
mUgha ds lnL;ksa esa ls ,d FksA bUgha 'kCnksa ds lkFk eSa /kU;okn nsrk gaWw vkSj lkjs U;k;kf/kifr egksn; 
tks mifLFkr gSa mUgsa iz.kke djrs gq, viuh ckr dks fojke nsrk gaWwA

Shri Manoj Sharma, President, High Court Advocates' Bar 
Association, Jabalpur, bids farewell :- 

My Lord Justice B.K. Shrivastava was elevated as Judge of this Hon'ble 
Court on 19.06.2018, and has been performing the duties, functions and 
responsibilities of the high office ever since. 

vkSj ,slh ekufldrk ds yksx tc ,slh txg ij vk;saA geus vHkh i<+k fd gekjs ikl 6 tt vk;s 
gSa] muesa ls geus ns[kk fd 5 yksxksa us lkbZal ds lCtsDV ls ch-,l-lh- fd;k vkSj fQj mUgksaus gekjs 
fof/k O;olk; esa viuh ekufldrk cukbZ vkSj blls ,slk yxrk gS fd lkbZal ds fo|kfFkZ;ksa ds eu 
esa U;k;ikfydk ds izfr Lusg gS] I;kj gS] viukiu gS vkSj vknj gSA

t; fgUn t; HkkjrA    

We have assembled here to bid a fond farewell to Hon'ble Shri Justice 
B.K. Shrivastava on the day of his demitting the office of Judge High Court of 
Madhya Pradesh.

My Lord Justice B.K. Shrivastava has had an illustrious and distinguished 
career as a Judge for 36 years. My Lord after completing studies joined Madhya 
Pradesh Judicial Service on 07.11.1985 and after earning promotions was 
appointed to Higher Judicial Service on 16.05.1997. My Lord has held the offices 
of Additional Registrar and Registrar (Judicial) in the High Court of Madhya 
Pradesh, Principal seat at Jabalpur; and President, District Consumer Forum, 
Chhatarpur, besides other Judicial Offices. 
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It has been a common experience of all the members of the Bar to observe 
a unique facet of My Lord's personality and functioning, namely the extreme 
sense of order and cleanliness. An uncanny ability to adapt to and improve the 
functional systems and procedures, of which I cite an example. Due to pandemic 
the Courts are functioning online and many a time there are issues like one of the 
counsel appearing is addressing the Court without realizing that his mike is mute, 
which takes some effort by the others and especially the Court to point it to the 
counsel. In one such instance, I happened to be one such erring counsel; promptly 
I was shown a placard by His Lordship pointing to unmute the mike. I was later 
informed that My Lord has prepared various such instructive placards to 
smoothen the process of online hearing, a thoughtful effort but what a gesture of 
commitment to the functionality of the system.

On behalf of High Court Advocates' Bar Association and on my own 
behalf I wish God speed to Hon'ble Shri Justice B.K. Shrivastava in all his future 
endeavors. 

--------------------

vkt ge yksx tfLVl ch-ds- JhokLro dks fonkbZ ns jgs gSaA vHkh Lokxr 6 yksxksa dk geus 
fd;k vkSj mudh feBkbZ Hkh gedks [kkus ugha feyh Fkh fd fonkbZ 'kq: gks xbZA

I hope My Lord will be able to make the best use of the additional time 
provided by retirement to pursue his hobbies and spend more time with his lovely 
grandchildren Aarya and Daksh. 

We are fully hopeful, though My Lord, is demitting office of Judge, High 
Court, but he shall be contributing to the legal community and society at large and 
be putting his rich experience and knowledge to good use for the benefit of the 
society. 

Thank You.�  

Though My Lord kept the members of the Bar on our toes by constant 
questioning and comments, but we are sure that it was for the benefit of all 
concern and to derive clarity to the issues being argued; as after such scrutiny if 
counsel were successful in bringing home the point, relief was a plenty and 
unbridled. Today while demitting the high office of Judge of this Hon'ble Court, 
My Lord can positively look back and be satisfied of a job well done. 

I wish Mrs. Vandana Shrivastava and Hon'ble Shri Justice B.K. 
Shrivastava, abundance of happiness, peace and good health.

Shri Dr. Vijay Kumar Choudhary, Chairman, State Bar Council of 
M.P., bids farewell :-�

e/;izns'k mPp U;k;ky; es T;kas&T;ksa lksprs gSa fd gekjs U;k;k/kh'kksa dh la[;k iwjh gks  
tk;s] R;ksa&R;ksa yksx fjVk;j gksrs tk jgsA ekuuh; jeu iVsy th us tks ckr vkt dgh gS] mlls eSa 
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eSa bl volj ij fuosnu djuk pkgrk gwaW fd bl o"kZ geus vPNs&vPNs 4&5 
U;k;kf/kifrx.k fjVk;j gksrs ns[ks] lqizhe dksVZ us jkLrk Hkh vHkh gedks fn[kk;k gS fd mudh lsok;sa 
fQj ysuk cgqr t:jh gSA eSa ns[k jgk gawW QksVks esa fd ch-ds- JhokLro lkgc fcYdqy ,dne 
rjksrkt+k eq>s fn[k jgs gSaA dSls eku ysa ge fd ;s fjVk;j gks jgs gSaA fu;ekuqlkj fjVk;j gks jgs gSaA 
ohfM;ks esa tks eSa ns[k jgk gWaw rks eq>s ,sls yx jgk gS fd vHkh vkSj 5 lky budh lsok;sa c<+ ldrh 
gSaA ekuuh; U;k;kf/kifrx.k ckj ls tks tkrs gSa] Mk;jsDV euksu;u ftudk gksrk gS oks csgn 
extraordinary O;fDrRo ds /kuh gksrs gSaA ;s eaSus ns[kk gS] VSysaV muesa dwV dwV dj Hkjk gksrk gSA 
ysfdu 32 lky] 30 lky U;kf;d lsok esa xqtkjus ds ckn ftudk euksu;u cSap ls gksrk gS] mudh 
{kerk Hkh vn~Hkqr gksrh gSA lkjs U;k;kf/kifrx.k feydj ftl institution esa vkt fo|eku gS oks 
institution, e/;izns'k dh judiciary, ges'kk xkSjo'kkyh jghA bfrgkl gS e/;izns'k judiciary 
dk] ;gkWa ds yksx] ;gkWa ds U;k;kf/kifr egksn; phQ tfLVl vkWQ bf.M;k Hkh cus gaS vkSj lqizhe 
dksVZ Hkh x;s vkSj vc tk;saxs bl ckjA eSa Hkxoku ls nqvk djrk gWwa gj jkst fd tk;as lqizhe dksVZ 
gekjs eq[; U;k;kf/kifr] vkSj ge mudk Hkh mRlo euk;as vkSj gesa vPNk yxsxkA dksVZ dk dke 
cgqr uhjl dke gS] ge odhyksa dks dsoy vkidh eqLdqjkgV dh t:jr gSA vkns'k rks vki fof/k 
iwoZd fy[ksaxs] I;kj ls cl vki eqLdqjk nas] gekjs fnu cf<+;k gks tkrs gaS] vkuan vk tkrk gS gekjs 
fny esaA D;ksafd fu;e ds ckgj rks dksbZ vkns'k gks gh ugh ldrk] lc fu;e esa gksrk gS ysfdu I;kj 
dk dksbZ fu;e ugh gSA

xnxn gwaW fd eq[; U;k;kf/kifr ds :i esa tks xkSjo'kkyh O;fDrRo gesa izkIr gqvk gS] muds 
'kkludky esa ;s uokpkj gksxk fd tc ge mRlo euk;sxsa fd gekjs 53 U;k;kf/kifr;ksa dh iksLV ij 
53 U;k;kf/kifrx.k e/;izns'k esa fo|eku gSA ml fnu e/;izns'k ckj dkWmafly esa nhokyh eukÅWaxk 
eaS vkSj ,slk mRlo eusxk fd yksx ;kn djsaxs ml mRlo dks] ;s cgqr t:jh gS] esjh ckr jeu  
iVsy th us dghA eSa fny ls vius cM+s HkkbZ jeu iVsy th dk vkHkkjh gWwa fd mUgksaus ekuuh; eq[; 
U;k;kf/kifr egksn; rd esjh ckr igqWapkbZ vkSj mlls esjk i{k lcy gqvkA 

eSa bl fonkbZ lekjksg ds volj ij ekuuh; U;k;kf/kifr ch-ds- JhokLro lkgc ls vihy 
d:axk fd lj vki ckj esa vkvks] gekjs ;gk¡ lSadM+ksa ykW ;wfuoflZVh vkSj yksx vPNh txg ls vk jgs] 
mudks vkids Kku] vkidh izfdz;k] vkids }kjk nh xbZ ckrsa ftudks lquus dk volj feysxkA 
vkidks cSBuk ugh gS] dy vki tcyiqj ckj esa tkbZ;s jeu iVsy th us ns gh fn;k vkea=.k] Hkksiky 
ckj esa Hkh i/kkjas lj] Hkksiky ckj dk eSa gh v/;{k gw¡ lkSHkkX; ls] gesa le>k;sa vkSj gekjs cPpksa dks 
vki fl[kk;sa u;s yksxksa dks fd gkbZdksVZ D;k gS] dSls gkbZdksVZ dk working gS] dSls  ?kj cSB ds 
vkt bl online izfdz;k us dzkafr yk nh gSA eSa dHkh lksp ugha ldrk Fkk fd eSa vius dk;kZy; esa 
cSB djds vki lc ds n'kZu d:axk] vkidks lacksf/kr d:axk] vkidk I;kj ikÅWaxk] vkidks lEeku 
nwaxk] ij ;s lc blh ls laHko gqvk gS] brus lc yksx cSB tkrs gSa vkSj lgh dgrs gSa gekjs eukst 

tfLVl iVuk;d lkgc us ,d ldqZyj fudkyk Fkk 2006 eas] gkbZdksVZ esa vki irk djsaxs 
rks fey tk;sxk] mUgksaus dgk Fkk] U;k;ky;ksa dk dke ikfjokfjd ekgkSy esa gksuk pkfg;s] ikfjokfjd 
ekgkSy dk eryc tgk¡ rd eSa le>k gw¡ ;gh gS fd ;fn fdlh dks fjyhQ ugha nsuk rks mldks cksy 
nks fd HkkbZ ge ns[k ysaxs ckn esa vk tkuk] 15&20 fnu ckn] eghus Hkj ckn ns[k ysaxs] fopkj djsaxsa] 
ikfjokfjd ekgkSy dk eryc gh oks gS fd I;kj u dsoy fn[ks cfYd I;kj eglwl gks] vkSj I;kj esa 
gh ft;sa vkSj U;k; Hkh I;kj esa gh gksA eSa ges'kk vius odhyksa ls dgrk gw¡ fd cSap ds izfr ftruk 
vkidk lEeku gksxk] ftruk vki cSap ds izfr uezrk ls ckr djksxs] ftruk I;kj vki nksxs] mlls 
pkSxquk I;kj vkidks okil feysxkA fookn ls dHkh dqN ugha feyrkA
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So kind of you thank you very much      

'kekZ th fd virtual vc pkyw jguk pkfg;sA ;s dHkh can u gks] eSa vkils iqu% fuosnu d:axk fd 
vki ckj esa vkrs jgsa] gekjs u;s yksxksa dks fl[kkrs jgsa vkSj ge yksxksa dks Hkh fl[kk;sa] gekjh tgk¡ dgha 
Hkh xyrh ns[ksa] vki cjkcj gels cksysa vkSj lrr~ vkidh lsok U;k; izfdz;k esa cuh jgs vkSj ges'kk 
ge lcdks I;kj djrs jgsa vki thou esa 'krk;q gksa D;ksafd ge yksxksa dh rks vc mez fudy xbZ 72  
lky dh ,st gS esjhA vki 'krk;q gks] vkSj vki ge yksxksa dks ,sls toku vkSj [kq'k fetkt+ vkSj 
[kq'kgky fn[krs jgas 

We have assembled here today to bid farewell to Hon'ble Shri Justice B.K. 
Shrivastava on his attaining the age of superannuation.

Shri Jinendra Kumar Jain, Assistant Solicitor General, bids          
farewell :- 

U;k;ewfrZ Jh c`t fd'kksj JhokLro ds thou ds 62 o"kksZa dk vkt vafre fnol gS] vkus 
okyk fnol ubZ ÅtkZ] ubZ T;ksfr ,oa ifjorZu ,oa mRlkg dk fnol gksxkA ekr`Hkwfe ls deZHkwfe dh 
;k=k esa cpiu] ek/kq;Z ,oa fe= eaMyh ds lkFk thou ds eLrh ls Hkjs fnu] ekrk firk dk okRlY;] 
izkFkfed Ldwy ds fnu ls vkxs c<+rk gqvk thoupdz] gkbZLdwy] fQj egkfo|ky; ds ek/;e ls 
f'k{kk iwjh dj Hkkoh thou dks lqUnj cukus ,oa lius dks lkdkj djrs gq;s lq[ke; cukus ds fy;s 
u;s thou esa izos'k dj O;olk;] og Hkh U;k; {ks= eas O;ogkj U;k;k/kh'k ds :i esa fu;qfDr ikdj 
izxfr dk ifg;k thou ds 26 o"kZ 4 ekg iw.kZ dj pqdk FkkA 

vkt ge U;k;ewfrZ Jh ch-ds- JhokLro dk Lokxr] vfHkuUnu ,oa HkkoHkhuh fonkbZ 
lekjksg  gsrq ,df=r gq;s gaSA

--------------------

**/kU;okn~ **

Shri R.P. Agrawal, President, Senior Advocates' Council, Jabalpur, 
bids farewell:-

le; ifjorZu'khy gS] ifjorZu gh ftUnxh gS] Hkkoh thou vusd [kqf'k;ksa Hkjk] LoLFk ,oa 
lqUnj Hkfo"; dh dkeuk djrs gq;s] eSa viuh vksj ls] Hkkjr ljdkj dh vksj ls] dsUnzh; fof/k 
vf/kdkfj;ksa dh vksj ls vkidk g`n; ls Lokxr djrk gw¡] vkids mTToy Hkfo"; dh dkeuk djrk  
g¡w ,oa vk'kk djrk g¡w fd bl foy{k.k izfrHkk dk ykHk lsok ds ek/;e ls t:jrean O;fDr;ksa dks 
izkIr gksxkA 

--------------------

U;kf;d lsok esa izos'k ds i'pkr~ O;ogkj U;k;k/kh'k] eq[; U;kf;d naMkf/kdkjh] ftyk 
U;k;k/kh'k] jftLVªkj] mPp U;k;ky; tSls egRoiw.kZ inksa ij inLFk gksdj viuh izfrHkk dh fdj.kksa 
dh vkHkk izns'k ds dbZ ftyksa esa fc[ksjrs gq;s vusd t:jreanksa dks U;k; iznRr dj ykHk igq¡pkrs gq;s 
izxfr pdz dk ifg;k e0iz0 mPp U;k;ky; ds U;k;kf/kifr ds xfjeke; in ij inLFk gksdj 19 
twu 2018 ls U;k;kf/kifr ds in dk fuoZgu djrs gq;s vusd izdj.kksa dk fujkdj.k dj 
laLdkj/kkuh ,oa izns'k ds vusd i{kdkjksa dks U;k; dh fdj.kksa ds ek/;e ls U;k; iznRr fd;k A



The tenure of Hon'ble Shri Justice B.K. Shrivastava had been an eventful 
one. His justice delivery system has been appreciated by all of us.

Shri R.V. Raveendran, Former Judge of the Supreme Court has also 
expressed the same view for increasing the age of Judges of the Supreme Court and 
the High Court. If Judges even after their retirement can preside over the Judicial 
Tribunals and act as an Arbitrator performing judicial functions and dispensation of 
justice, the why their services cannot be utilized in the institution itself in which they 
have served for years. If the age of retirement of the Judges is increased, we will have 
active, more experienced and matured Judges for dispensation of justice.

It is time to reckon and recall the achievements and contributions made by 
Hon'ble Judge when he is laying down his office.

Hon'ble Shri Justice B.K. Shrivastava has left an imprint of his being a 
Judge of very high integrity, independent attitude and capacity to dissent. He 
delivered landmark judgments and we need such Judges to maintain and advance 
the cause of justice. 

I had known Hon'ble Justice Shrivastava when he was Additional District 
Judge in Jabalpur. I still remember 19 June 2018 when Hon'ble Justice Shrivastava 
had taken oath alongwith others of this High Office.

Shri B.N. Srikrishna, Former Judge of the Supreme Court has also 
expressed that the age of retirement of the High Court Judges to be at par with that 
of Supreme Court Judges. 

My his Lordship live long and continue to serve people at large even after 
laying down the office. I wish a long life and further wish that My Lord may 
render his valuable services to the people at large.

Thank you. 

Today the matter is being discussed at the national level equalizing the 
date of superannuation of Hon'ble High Court and Supreme Court Judges to 
utilize the knowledge and experience of the High Court Judges up to the age of 65 
years. If that is accepted, the judiciary at large will be benefited from such long 
experience and knowledge acquired by continuous hard work.

Recently two Former Chief Justices of India Shri M.N. Venkatachaliah 
and Shri R.C. Lahoti have expressed their opinion that age of retirement of the 
Judges of the High Court as also the Supreme Court be increased. 

--------------------

It is a matter of great satisfaction that My Lord is keeping good health at 
the age of 62. 
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My Lord Justice Shri B.K. Shrivastava was born on 01 July 1959 and after 
completing law graduation he entered in the Judicial Service on 07 November 
1985. He was granted promotion in due course. 

--------------------

Thank you.

We have assembled here to give farewell to Hon'ble Justice Shri Brij 
Kishore Shrivastava who is demitting office of Judge of this prestigious 
institution on attaining the age of superannuation.

I, on behalf of the High Court Bar Association, Indore and on my behalf 
wish Your Lordship good, healthy and active life. 

Shri M.P.S Raghuvanshi, Additional Advocate General & President 
High Court Bar Association, Gwalior bids farewell :-

My Lord was elevated as Judge of the High Court of M.P. on 19 June 2018. 
My Lord has given so many landmark judgments. The retirement on attaining the 

Shri Veer Kumar Jain, Convenor, Ad hoc Committee, High Court Bar 
Association, Indore, bids farewell:-

My Lords, detachment of long associate is always a painful moment but it 
is obvious and is the rule of nature and practice. My Lord Justice Shri B.K. 
Shrivastava has been a part of our institution since last more than 35 years, when 
he first joined Judicial Service in the year 1985. Rendering successful, competent 
and unblemished judicial services for long more than 35 years, itself is an 
achievement and is a matter of great satisfaction for any person like My Lord. 

My Lord Justice Shri B.K. Shrivastava was born on 01 July 1959 and after 
completing his education, his Lordship joined Judicial Service as Civil Judge on 
07 November 1985. My Lord Justice Shri B.K. Shrivastava in the course of time 
promoted as Civil Judge Class-I, ACJM/CJM, Additional District Judge, District 
Judge. My Lord Justice Shri B.K. Shrivastava was given Selection Grade and 
Super Time Scale and has successfully performed his duties as Additional 
Registrar and Registrar (Judicial) and President, District Consumer Redressal 
Forum also. In view of his long tenure and judicial experience and competence he 
was elevated as the Judge of this Hon'ble Court on 19 June 2018. Having 
completed successful tenure of more than three years as a Judge of this Hon'ble 
High Court, today My Lord is retiring. On this occasion I may mention that we 
shall miss a good Judge and human being.

I hope and wish that My Lord Justice Shri B.K. Shrivastava now shall find 
more time for himself, his family and the well being of the society. Even after his 
retirement he shall always remain a part of our judicial family. 



Farewell Speech delivered by Hon'ble Mr. Justice Brij Kishore 
Shrivastava :-

--------------------

I, on behalf of the members of High Court Bar Association, Gwalior and 
on my own behalf wish you all the best and good health in future.

'kq:vkr thou dh gksrh gS] le;&le; ij ifjorZu gksrs jgrs gSaA tUe ls gh 'kq:vkr 
gqbZA 01&07&1959 tSlk fd lc us crk;k MsV vkWQ cFkZ gS] mlh ds fglkc ls lqfuf'pr jgrk gS 
fd ,d fnu fjVk;jesaV fdl rkjh[k dks gksuk gSA

07 uoacj 1985 ls eSaus tks ;k=k izkjaHk dh Fkh U;kf;d lsok dh] vkt mldk vafre iM+ko 
vk x;k gSA cgqr lkjs vuqHko bl ;k=k esa tqM+rs gSa] cgqr lkjh lh[k feyrh gS] cgqr lh phtsa 
lh[kus dks feyrh gSaA

Thanking you.

eSa ftl eqdke ij igWaqpk g¡w] og okLro esa esjs fy;s dYiuk ls ijs FkkA ,d flfoy tt 
Dykl&2 ls ukSdjh 'kq:dj ;gk¡ rd vkuk vius vki esa eSa le>rk gwa fd vki lc dk lg;ksx] esjs 
Lo;a ds iwoZtksa ds dqN vPNs dk;ksZa dk Qy vkSj esgur dk Qy gks ldrk gSA esjs firk th 
District Court esa LVsuks FksA ge yksx 6 HkkbZ&cgu Fks] ml ifjokj esa iydj eSa bl lsok esa vk;kA 
;gka rd vk;kA ifjokj dk vxj lg;ksx ugha gS vkSj vfHkHkk"kdx.k dk lg;ksx ugha gS rks ,d 
vPNk U;k;k/kh'k lkeus ugha vk ldrk gSA 'kq:vkr gqbZ ifjokj lsA vk x;s U;kf;d lsok esaA 
07&11&1985 ls] tc ls 'kq: dh rks Xokfy;j ls esjk U;kf;d lQj 'kq: gqvk Fkk vkSj Xokfy;j ls 
gksrs gq, fofn'kk] fHk.M+] lqlusj] tkSjk] v'kksd uxj] flouh] tcyiqj] y[kuknkSu] nfr;k lHkh 
txg gksrs gq, vkf[kj tcyiqj okil Hkh vk;sA dkQh dqN lh[kus dks feykA bruk lkjk Lusg 
feyk thou dks laokjus esaA ,d vPNs U;k;k/kh'k dks vPNk dk;Z djus esa lcls igys tks ;ksxnku 
gksrk gS oks ekrk&firk dk gh gksrk gSA mudk vk'khZokn gksrk gS fd mUgksaus ml dPph feV~Vh dks 
,d :Ik fn;k] ,d fn'kk nh vkSj viuk Lo;a dk vewY; le; u"V fd;kA viuh Lo;a dh dqN 
bPNkvksa dk Hkh neu djrs gq, os cPpksa dks vPNk&lk i<+krs gSa] mlds ckn os bl lhek rd ig¡qprs 
gSa fd viuh eu ekfQd txg rd igqWap ldsaA blfy, eSa lcls igys viuk vkHkkj O;Dr djrk gwa 
vius ek¡&cki ds pj.kksa esaA

age of superannuation is a condition of service but however My Lord will ever be 
remembered by his judgments.

bl U;kf;d lsok esa Hkh eSaus dbZ U;k;k/kh'kx.k ls dkQh dqN lh[kk gSA vki lHkh ttksa ls] 
tks v/khuLFk U;kf;d lsok ds tt] ftyk U;k;k/kh'k vkSj muls uhps ds tt tks vxj lqu jgs gSa 

ikfjokfjd thou esa esjh iRuh Jherh oanuk JhokLro ;gk¡ ekStwn gSaA esjk tks Hkh dke jgk 
gS muds lg;ksx ds fcuk dHkh laHko ugha FkkA cgqr R;kx Hkh fd;k] ifjJe Hkh fd;k] lsdzhQkbZt 
Hkh fd;kA vkt eSa vius nksuksa cPpksa dk Hkh cgqr T;knk vkHkkjh g¡waA esjk csVk fl)kFkZ] csVh J`)k tks 
ugha vk ldh vkt bl dk;Zdze esaA ysfdu cPpksa dk tks HkkoukRed liksVZ jgrk gS mldks dksbZ 
Hkqyk ugha ldrkA iksrk n{k vkSj iksrh vk;kZ bUgksaus rks thou esa dzkafr gh yk nh] ,d ubZ lksp dh 
fn'kk nh] ,d u;k vkuan thou esa Hkj fn;kA
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ekuuh; mPp U;k;ky; eas rks tks lg;ksx gesa feyk mldks eSa Hkqyk ugha ldrkA lcls 
igys rks eSa tc ,fyosV gqvk Fkk rks tfLVl Lo- Jh ,l- ds lsB lkgc ds lkFk eq>s Mh-ch- esa cSBus 
dk ekSdk feykA tfLVl ts-ds- ekgs'ojh lkgc ds lkFk Hkh eSa cgqr le; rd cSBk vkSj tfLVl 
lqtkW; iky lkgc ds lkFk Hkh cSBkA lc ds lkFk fcYdqy NksVs HkkbZ dh rjg Lusg feyk vkSj brus 
vPNs ekgkSy esa dke fd;k fd eSa mudk _.k dHkh ugha pqdk ldrk gwaA mUgksaus eq>s vkRecy fn;k] 
Kku fn;k dkQh discussion fd;k vkSj lcls cM+h pht fd esjh ckrksa dks lEeku fn;kA gj 
vkneh dh jk; different gks ldrh gSA ekuuh; Jh lat; ;kno lkgc dks Hkh eSa ;kn d:axk fd 
fcYdqy LiksVZlesu fLizV dh rjg oks dke djrs Fks] iwjk lEeku mUgksaus gekjh jk; dks fn;kA ;s rks 
judiciary esa lkekU; ckr gS fd jk; different gks ldrh gSA gj tt dh viuh jk; gksrh gSA 
dksbZ tt ;s nkok ugha dj ldrk fd gekjh jk; lgh gS] ysfdu blds ckn eu esa dksbZ dM+okgV u 
vk;s vkSj dsoy blh :i esa le>s fd geus tks dke fd;k gS oks U;kf;d dke fd;k gS rks dHkh 
d"V gks gh ugha ldrkA gekjh ftyk U;kf;d lsok ds lnL; ftrus Hkh gSa okLro esa mudk vikj 
Lusg eq>s feyk gSA mldk izrhd eSaus vkt ns[kk fd vkt lqcg ls vius ttksa ds flfoy tt ls 
ysdj] vius ,Mhts vkSj Mhts] ds ,sls vkSj brus eSlst vk;s gSa fd ftUgsa i<+ ds eSa vfHkHkwr gks x;kA 
blls yxrk gS fd muds eu esa tks J)k gS og vkt ds okys fnu izdV gqbZ gSA in ij jgrs gq, rks 
cgqr ls yksx gks ldrs gSa tks vki ds fy, vPNh ckrsa cksysa ysfdu fny ls dqN vkSj gksrs gSaA ysfdu 
vkt ds fnu ftUgksaus eSlst fd;s] okLro esa esjk fny Hkj vk;kA mu lc dk eSa g`n; ls vkHkkjh gWawA 
mu lc ds lg;ksx ds fcuk ,d vPNk U;k;k/kh'k cuk Hkh ugha tk ldrk FkkA U;k;k/kh'k vPNk 
rHkh curk gS tc mls vPNh ckj feyrh gS vkSj vPNs lg;ksxh U;k;k/kh'k feyrs gSaA vxj ofj"B 
in ij gSa rks dfu"B U;k;k/kh'k vxj vkidks vPNs feyrs gSa rHkh vkids O;fDrRo esa fu[kkj gksxk 
vkSj vPNs U;k;k/kh'k cu ldrs gSaA ckj dk vf}rh; lg;ksx feyk eq>s 'kq: ls ghA tcyiqj ckj esa 
rks dkQh esjh vkReh;rk Hkh jghA vPNs&vPNs lhfu;j odhy FksA ge ;gk¡ tc 9 ,Mhts gqvk djrs 
Fks esjs ikl vkfcZVsª'ku dh dksVZ Fkh] flfoy dh dksVZ FkhA gekjs tks fMfLVªDV tt Fks mudh vikj 
J)k Fkh] yksxksa dks crk ds Hkstrs Fks ge ,sls dksVZ esa ekeyk Hkst jgs gSa tgkWa vkidks dke djus esa 

bldh 'kq:vkr fHk.M+ ls gh gqbZ FkhA lcls igys eSa ;kn d:axk Jh ds-lh- xxZ lkgc] tks 
esjs first lhts,e FksA mUgksaus cM+s HkkbZ dh rjg eq>s Lusg fn;kA blds ckn vkxs lQj pyrk jgk]  
cgqr vPNs&vPNs fMfLVªDV tt feys ftUgksaus eq>s NksVs HkkbZ dh rjg treat fd;kA esjh xfYr;ksa 
dks Hkh utjvankt fd;k vkSj crk;kA ftuesa fjVk;j ekuuh; ftyk U;k;k/kh'k Jh ,-,u-,l- 
JhokLro] tfLVl ,-ds- lDlsuk tSls yksxksa dks ge Hkwy ugha ldrs dHkhA fMfLVªDV tt esa vkj-
th- QM+ds lkgc dks Hkh eSa ;kn d:axk fd mUgksaus Hkh dkQh lg;ksx fn;k vkSj lcls izFke tc eSa 
Vªsfuax esa vk;k rks jtuh dkar 'kekZ th esjs lhfu;j FksA mUgksaus Hkh cksYMusl tks fl[kkbZ gS oks geus 
lh[kh vkSj lh[kk fd cksMZ esa dSls dke djrs gSa] dSls fu;a=.k djrs gSaA dqN viuh rjQ ls Hkh eSaus 
iz;ksx fd;s fd vPNh rjg ls dksVZ dks O;ofLFkr dSls j[kk tk ldrk gS] dSls laHkkyk tk ldrk 
gSA

rks bl pht dks fcYdqy /;ku j[ksa fd gesa thou esa bruh U;kf;d lsok esa dbZ rjg ds U;k;k/kh'k 
feyrs gSaA gj ,d ls gesa dqN u dqN lh[kus dks feyrk gS] muds O;fDrRo ls] muds dk;Z lsA dqN 
xyr yksx Hkh nqHkkZX; ls feyrs gSa ijUrq muls Hkh gesa ;s lh[kuk pkfg;s fd gesa ,slk ugha gksuk 
pkfg;sA eSaus Hkjiwj ;s dksf'k'k dh gS fd fdlh&u&fdlh lss dqN&u&dqN xzg.k djrs pysaA 
'kq:vkr ds le; ds dqN vius U;k;k/kh'kx.k dks ;kn Hkh djuk pkgwaxk ftUgksaus esjs bl U;kf;d 
dk;Z dks vPNk l`n`<+ cukus esa vkSj eq>s vkRecy etcwr djus esa lg;ksx fn;kA
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vius vki eglwl gksxk fd ge vPNh dksVZ esa vk;s gSa] rks ;s esjs fy;s xoZ dh ckr Fkh fd gekjs 
fMfLVªDV tt bruk eq> ij QsFk j[krs Fks vkSj okLro esa eSaus dksf'k'k dh fd mudh tks /kkj.kk gS 
oks [kf.Mr u gks ldsA lHkh ttksa ls dgrs gaS fd dHkh&dHkh ,sls ekSds feyrs gSa tc vkidks viuk 
uke dekus dk Hkh ekSdk feyrk gSA ,sls ekSds dks dHkh Mj ds uk xoka;s fd cM+k dsl gS] ?kkrd dsl 
gS ;k [kjkc odhy dk dsl gS] ;k f'kdk;rh i{kdkj dk dsl gSA gesa dHkh ugha Mjuk pkfg;sA vxj 
vki vius jkLrs ij py jgs gSa] U;k; dh Hkkouk vkids eu esa gS] vki fu"i{k :i ls dke dj ldrs 
gSa rks dksbZ vkidk dqN ugha fcxkM+ ldrkA vUnj ls oks Hkh [kq'k gksrs gSa ftuds f[kykQ QSlyk 
gksrk gSA dHkh Hkh gesa Mj ds QSlyk ugha djuk] leLr U;k;k/kh'kx.k ls gekjk ;gh dguk gSA ,d 
rks eu esa ;s ykyp NksM+ nsa fd ges dgk¡ iksfLVax gksuk gSA vxj vkius iksfLVax dk Hk; eu ls 
fudky fn;k rks fuf'pr gS fd vki fuHkhZd gksdj] fu"i{k gksdj vPNs ls vPNk dke djds ns 
ldrs gSaA vkids eu esa LokFkZ vk;k rHkh vkils xMcM+ gksrh gSA

;gk¡ gkbZdksVZ esa jgus ds nkSjku gekjk tks LVkQ Fkk&ih-,-] ih-,l-] teknkj bu lc dk 
Hkh viwoZ lg;ksx feyk eq>sA lHkh yksx lefiZr Hkko ls dke djrs FksA tks ftlls dgk fcYdqy 
rqjar mUgksaus dke fd;kA bu yksxksa ds lg;ksx ds fcuk u rks ge vPNs vkMZj fy[k ldrs Fks] u rks 
vPNk dke dj ldrs FksA bu yksxksa dk Hkh ifjJe Hkqyk;k ugh tk ldrkA

fMfLVªDV dksVZ esa Hkh esjs lkFk tks LVsuks jgs gSa] Dykl&4 ;k Dykl&3 deZpkjh jgs gSa 
mudh Hkh Hkkoukvksa dks] muds devotion dks ge Hkqyk ugha ldrsA mu lc ds izfr Hkh eSa vkHkkjh  
g¡wA oks de lk/kuksa esa] de osru esa] de lqfo/kkvksa esa cspkjs dke djrs gSaA ge U;k;k/kh'kx.k dks rks 
cgqr&lh lqfo/kk;sa gksrh gSa ij mUgsa mruh lqfo/kk;sa ugha gksrh gSaA blds ckn Hkh oks lefiZr Hkko ls 
dke djrs gSaA blfy, mudh lsok;sa okLro esa Lrqfr ;ksX; gksrh gSa vkSj eSaus rks ml ekgkSy dks Lo;a 
Hkh ns[kk gS blfy, mu lc dks eSa 'kqHkdkeuk;sa nsrk g¡w lc yksx vius ifjokj lfgr izlUu jgsaA 
tks&tks deZpkjh esjs lkFk jgs] tks U;k;k/kh'k esjs lkFk jgs ;k ftu lc dk esjs lkFk izR;{k ;k 
vizR;{k :i ls lg;ksx jgk] mu lc dk eSa fny ls vkHkkjh g¡wA vkSj leLr U;k;k/kh'kx.k ls dgrk 
gwa fd ,sls vPNs dk;Z djasA tSls jeu iVsy lkgc vHkh cksy jgs Fks] Hkksiky v/;{k] fot; dqekj 
pkS/kjh th cksy jgs Fks fd Qzs'k fn[k jgs gSa] rks ;s [kkfl;r gS] vki yksxksa dk lkStU; gS] vki yksxksa 
dk bruk lg;ksx gS] ifjokj okyksa dk bruk lg;ksx gS fd vius psgjs ij Fkdku ugha fn[krh gSA 
eSa 3 ftyksa esa fMfLVªDV tt jgk gwa& neksg] f'koiqjh vkSj mTtSuA esjk ges'kk leLr U;k;k/kh'kx.k 
dks cSBkdj ;s dguk Fkk fd U;k;k/kh'k dh igyh DokfyVh rks ;s gS fd lqcg lk<s+ 10 cts ftruk 
Qsz'k fn[k jgk mruk gh Qzs'k oks lk<+s 5 cts fn[kuk pkfg;sA ;fn vki 'kke dks Fkds gq, fn[k jgs gSa] 
vkidks [kh> vk jgh gS] vki dke Qsadus ds ewM esa gSa] vkids psgjs ij ruko fn[k jgk gS rks mlds 
flQZ nks gh dkj.k gh dkj.k gks ldrs gSa] ;k rks vkidh dke vkSj ykW ij idM+ ugha gS ;k vkidks 
LokLF;tU; dksbZ rdyhQ gS] 'kjhj ds vanj vkids dksbZ chekjh iui jgh gS rks vki nksuksa phtksa 
dks /;ku j[ksa] vki LoLFk jgsa] lc yksx vPNh rjg ls dke esa /;ku nsaA Vsa'ku fnekx esa er ysa] dke 
rks vkidks rc Hkh djuk gS ij Vsa'ku ls oks dke fcxM+us dh laHkkouk jgrh gSA eSaus bl pht dks 
ges'kk QkWyks fd;k gSA lk<+s 5 cts Hkh tks gekjs lkFk jgs] lcus ns[kk fd ge blh ewM esa fn[krs gSa 
fd vHkh Qzs'k gksdj ?kj ls vk;s gSaA ,slk ugha gS fd dke esa dksbZ dksrkgh gS] dke viuh txg lc 
pyrk gS ,d nwljs ds lg;ksx ls gh pyrk gSA gesa ,d nwljs dh Hkkouk;sa Hkh le>uk pkfg;sA

eSa lc ds viwoZ lg;ksx ds fy, vkHkkj izdV djrk g¡w vkSj lcls var esa eSa vius ekuuh; 
eq[; U;k;kf/kifr egksn; dk vkHkkj izdV djuk pkgw¡xk fd brus lgt O;fDrRo ds phQ tfLVl 
ge yksxksa dks feys tks dYiuk ls ijs gksrs gSaA vkerkSj ij ,slk gksrk ugha gS] ij lkgc bruh vPNh 
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ckj okyksa ls rks esjk fo'ks"k vkxzg gS fd eSa tc Hkh vkÅaxk] Hkksiky ckj esa Hkh vkÅaxk] 
Xokfy;j ckj esa Hkh vkÅaxk vkSj tcyiqj ckj ds fy, rks ges'kk gh miyC/k gwa ;gk¡A dHkh Hkh vki 
esjh t:jr le>as fdlh Hkh rjg dhA vxj vkidks yxrk gS fd ge vkids fy, dqN lgk;d gks 
ldrs gSa] vius dfu"B vfHkHkk"kdksa ds fy;s lgk;d gks ldrs gS]a eSa lnSo rS;kj g¡wA vki esjs 
eksckbZy ij ,d Qksu djsaxs rks eS t:j vkÅaxk] blds fy, fdlh vkea=.k dh t:jr ugha gSA ;s 
gekjk [kqn dk dke gS] gekjs lc NksVs HkkbZ cgu gSaA dke esa Hkh geus ;gh le>k gS fd tks Hkh 
twfu;j odhy vkrs gSa mudks izksRlkgu feyuk pkfg;sA FkksM+k&FkksM+k ekSdk feysxk rHkh mudh 
f>>d VwVrh gSA vxj 'kq: ls vki f>M+d nsaxs rks mudk O;fDrRo fu[kj ugha ik;sxkA esjh 
lhfu;j ,MoksdsV~l ls vkSj lHkh ttkas ls Hkh ;gh vihy gS fd odhy dh gesa FkksM+h lh dfBukbZ;k¡ 
le>uk pkfg;sA vkt tt dks dksbZ Hkh vlqfo/kk vkrh gS] dksbZ Hkh ?kj esa dke vk x;k] vtsZaV odZ 
vk x;k rqjar lh-,y-] bZ-,y-] esMhdy lc feyrh gSA ysfdu odhy ds ikl ;s ugha gksrhA mldh 
lh-,y-] bZ-,y-] esMhdy lc ttksa ds discretion ij fMisaM jgrh gSA oks aadjournment vxj 
ekaxrs gSa rks vki ges'kk eu esa ;s izhT;wMkbZl gksdj u jgsa fd oks ges'kk cnek'kh esa ek¡x jgs gSa ;k 
Vky jgs gSaA nl ijlsaV dsl ,sls gks ldrs gSa] ysfdu vxj eku yks odhy lkgc ds ?kj esa dksbZ 
fcfV;k dks ns[kus vk;k gS] dksbZ esgeku&xsLV vk;s gSa] dksbZ chekj gS rks mUgsa vki gh ls lg;ksx dh 
vis{kk gSA vki mls ,MtLV djksxs rks vkSj vPNk dke djds nsxkA mlds eu esa d`rKrk vk;sxh 
vkids izfr] vki tSlk cksvksxs oSlk dkVksxsA nksuksa rjQ ls gksrk gS lEeku] vki nksxs rks lEeku 
feysxkA eq>s rks vkt vPNk vuqHko jgk] gesa ckj cgqr vPNh feyh] leLr ckj tgk¡ tgk¡ ge jgsA 
dbZ lhfu;j odhyksa ls] vkt Hkh eSa g`n; ls dgrk gwa fd geus odhyksa ls cgqr dqN lh[kk gSA 
'kq:vkr Dykl&2 esa gqbZ] ogk¡ Hkh lqlusj tSlh txg esa Hkh ,sls vPNs odhy FksA fHk.M+ tSlh txg  
esa Hkh brus vPNs odhy lkgc feys fd ftUgksaus gesa i<+k;k] muls lh[kk geus dkQh dqNA mu 
lcds izfr] vc uke ysuk lcds laHko ugha gS ysfdu lc ds izfr eSa vkHkkj O;Dr djrk gWawA 
ftu&ftu us esjh bl ;k=k esa lg;ksx fn;k] esjs O;fDrRo fuekZ.k esa lg;ksx fd;k] ftu&ftu us 
esjs lg;ksx dks ljkgk] esjs dke dks vkSj eq>s ,d vPNk ekgkSy fdz;sV djus esa enn dh] mu 
lcdk eSa g`n; ls vkHkkjh gwa vkSj vUr esa vius lHkh lnL;ksa ls U;k;k/kh'kx.k lc ls dg jgk gwa fd 
esjs dk;Z ,oa O;ogkj ls ;fn dHkh fdlh dks dksbZ ekufld ihM+k igqaph gks rks fcYdqy vki {kek 
djus dk d"V djsaA esjk vk'k; dHkh fdlh dk fny nq[kkus dk ugha jgkA gk¡ dke dh izfdz;k esa gks 
ldrk gS fd dqN yksxksa dks d"V gksrk gS tks LokHkkfod Hkh gS ysfdu d`i;k bls {kek djsa] fny is u 
ysaA ;s fonkbZ dsoy U;kf;d lsok ls gS] fnyksa ls u gks] ;s esjh vihy gS vkilsA

--------------------

rjg ls lc ls tqMs gq, gSa] lc dh ikfjokfjd leL;kvksa dks le>rs gSa vkSj bUgksaus ,d QSfeyh 
tSlk okrkoj.k fufeZr fd;k gSA lse ogha vkpj.k eSMe th dk Hkh gS rks ;s ljkguh; gS] vuqdj.kh; 
gSA ofj"B vf/kdkjh ;k Qyksa dh Mkyh cM+h gks rks mlesa >qdko gksuk pkfg;s] rus gq, isM+ dHkh fLFkj 
ugha jg ikrs] fxj tkrs gSaA Qyksa dh Mkyh >qdh gqbZ jgrh gS] ogh Lrqfr ;ksX; gksrh gS] ogh rkjhQ 
;ksX; gksrh gSA ekuuh; lh-ts- lkgc dk eSa g`n; ls vkHkkjh g¡w fd mUgksaus bruk vPNk volj ge 
yksxksa dks fn;k bruk vPNk ekgkSy fn;k fd ge yksx vkSj vPNs ls vPNk dke djus dh lc yksx 
lksprs gSa vkSj vkxs djsaxs mUgsa vk'oklu nsrs gSa fd fcYdqy vkidh dlkSVh ij lHkh yksx [kjs 
mrjsaxsA 

� � � ueLdkj
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Short Note
*(8)

MCRC No. 15168/2021 (Gwalior) decided on 30 April, 2021
Before Mr. Justice G.S. Ahluwalia

B.  Notaries Act (53 of 1952), Section 8 & 10 – Affidavit of Marriage 
& Divorce – Functions of Notary – Held – Notaries have never been appointed 
as Marriage Officers, they cannot notarize an affidavit of marriage or 
divorce – Competent authority directed to initiate proceedings u/S 10 against 
the said Notary. 

STATE OF M.P.          …Non-applicant

[k-  uksVjh vf/kfu;e ¼1952 dk 53½] /kkjk 8 o 10 & fookg o fookg foPNsn 
dk 'kiFk&i= & uksVjh ds dk;Z & 

BUNDEL SINGH LODHI�            ...Applicant

d- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 438 ,oa n.M lafgrk 
¼1860 dk 45½] /kkjk 375] prqFkZ ifjfLFkfr o 376¼2½¼n½ &

Alok Sharma, for the State. 

A.  Criminal Procedure Code, 1973 (2 of 1974), Section 438 and 
Penal Code (45 of 1860), Section 375, Fourthly & 376(2)(n) – Held – In Hindu 
Law, marriages cannot be performed by execution of marriage affidavit – 
Applicant obtained affidavits of marriage and divorce thereby playing fraud 
on prosecutrix – Her consent was obtained which is hit by Section 375, 
fourthly IPC – No case of anticipatory bail – Application dismissed. 

Rajeev Sharma, for the applicant.

Vs.
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NOTES OF CASES SECTION

*(9)(DB) 

CATHERIN JOSFIN THANGADURAI (MRS.) …Petitioner

WP No. 9341/2021 (Jabalpur) decided on 9 June, 2021

x- Lo'kklh fpfdRlk egkfo|ky;hu 'kS{kf.kd vkn'kZ lsok fu;e] e-iz-] 2018] 
fu;e 12¼1½¼iv½ & iz;ksT;rk & 

C.� Autonomous Medical Collegiate Education Model Service 
Rules, M.P., 2018, Section 12(1)(iv) – Applicability – Held – These rules 
operate in different field relating to grant of educational leave, thus, 
provision relating to fixing maximum age for admission in a course will not 
be regulated by these Rules. 

(2001) 9 SCC 356, (2020) 13 SCC 201. 

[k- lafo/kku & vuqPNsn 226 & izos'k izfØ;k & vk;q fu;r dh tkuk & gLr{ksi 
dh O;kfIr &

The order of the Court was passed by :  PRAKASH SHRIVASTAVA, J.

STATE OF M.P.    …Respondent

Short Note

Before Mr. Justice Prakash Shrivastava & Mr. Justice Virender Singh

d- f'k{kk & izos'k izfØ;k & vk;q fu;r dh tkuk & 

B. Constitution – Article 226 – Admission Process – Fixation of Age – 
Scope of Interference – Held – Fixation of minimum or maximum age for 
admission in a course or making a provision for relaxation thereof is essentially 
a policy matter and same is not open to interference unless it is pointed out that 
the same is in violation of any statutory provision or is per se arbitrary and 
discriminatory.

Vs.

A. Education – Admission Process – Fixation of Age – Held – 
Merely because in earlier advertisement, maximum age for admission was 
fixed at 48 years, it cannot be concluded that fixing maximum age of 45 years 
in subsequent advertisement is discriminatory – It is not in violation of any 
statutory provision – Petition dismissed.       

Cases referred :

Anshuman Singh, for the petitioner. 
Piyush Dharmadhikari, G.A. for the State. 



SUPREME COURT OF INDIA 
Before Mr. Justice L. Nageswara Rao & Mr. Justice S. Ravindra Bhat

TC (Civil) No. 245/2020 decided on 21 May, 2021

LALIT KUMAR JAIN�  …Petitioner 

I.L.R. [2021] M.P. 1221 (SC)

Vs.

UNION OF INDIA & ors.                          �    …Respondents

(Along with WP (C) Nos. 117/2021, 1371/2020, 1420/2020, 1353/2020, 
1276/2020, 1287/2020, 1364/2020, 1434/2020, 38/2021, 1419/2020, 1342/ 2020, 
1348/2020, 1344/2020, 1343/2020, 62/2021, 32/2021, 106/2021, 97/ 2021, 
142/2021, 135/2021, 131/2021, 122/2021, 138/2021, 146/2021, 207/2021, 160/ 
2021, 168/2021, 205/2021, 209/2021, 194/2021, 187/2021, 180/2021, 182/ 2021, 
203/2021, 220/2021, 229/2021, 217/2021, 221/2021, 225/2021, 239/2021, 240/ 
2021, 228/2021, 224/2021, 234/2021, 260/2021, 262/2021, 283/2021 and TP (C) 
Nos. 1252/2020, 1285/2020, 1325/2020, 257/2020, 1202/2020, 1220/2020, 1203/ 
2020, 1193/2020, 1196/2020, 1289/2020, 1323/2020, 1333/2020, 1292/ 2020, 
1299/2020, 1331/2020, 1339/2020, 250/2020, 251/2020, 247/2020, 253/ 2020, 
252/2020, 248/2020, 254/2020, 246/2020, 256/2020, 249/2020, 255/ 2020)

A. Insolvency and Bankruptcy Code, 2016 (31 of 2016), Section 
1(3) – Vires of Notification – Powers of Central Government – Personal 
Guarantor of Corporate Debtors – Held – Notification is not an instance of 
legislative exercise, or amounting to impermissible and selective application 
of provisions of Code – No compulsion in Code that it should, at the same 
time, be made applicable to all individuals (including personal guarantors) 
or not at all – Notification inter alia makes provisions of Code applicable in 
respect of personal guarantors to corporate debtors as another such category 
of persons to whom Code has been extended – Notification issued u/S 1(3) was 
within the power granted by Parliament and in valid exercise of it and is thus 
not ultra vires – Petitions dismissed.     (Paras 95 to 101)

d- fnokyk vkSj 'kks/ku v{kerk lafgrk] 2016 ¼2016 dk 31½] /kkjk 1¼3½ & 
vf/klwpuk ds v/khu & dsanz ljdkj dh 'kfDr;ka & fuxfer _f.k;ksa ds futh izR;kHkwfr& 
nkrk &
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[k- fnokyk vkSj 'kks/ku v{kerk lafgrk] 2016 ¼2016 dk 31½] /kkjk 1¼3½ o 
31 ,oa lafonk vf/kfu;e ¼1872 dk 9½] /kkjk,¡ 128] 133 o 140 & ladYi ;kstuk dk 
vuqeksnu & futh izR;kHkwfr&nkrk dk nkf;Ro & 

J U D G M E N T

The Judgment of the Court was delivered by :

B. Insolvency and Bankruptcy Code, 2016 (31 of 2016), Section 1(3) 
& 31 and Contract Act (9 of 1872), Sections 128, 133 & 140 –  Approval of 
Resolution Plan – Liability of Personal Guarantor – Held – Approval of 
resolution plan does not ipso facto discharge a personal guarantor (of a 
corporate debtor) of her or his liabilities under contract of guarantee – Release 
or discharge of principal borrower from debt owed by it to its creditors by an 
involuntary process i.e. by operation of law, or due to liquidation or insolvency 
proceedings, does not absolve the surety/guarantor of his or her liability – 
Petitions dismissed.  (Paras 102, 104, 107, 108, 111 & 112)

S.  RAVINDRA  BHAT,  J. :-   This judgment will dispose of common questions of 

Cases referred:

 (2018) 17 SCC 394, (2019) 4 SCC 17, 1951 SCR 747, (1998) 1 SCC 318, 
(2006) 12 SCC 753, 1878 (3) App. Cases 889, 1951 2 SCR 51, 1957 SCR 605, 
1960 (2) SCR 671, (2020) 15 SCC 1, (1949-50) 11 FCR 595, 2019 SCC Online SC 
1478, (2012) 171 Comp Cas 94, 2019 SCC Online NCLAT 542, (1980) 1 SCC 
499, (1964) 6 SCR 913, 1954 SCR 842, (2020) 13 SCC 308, (2008) 10 SCC 368, 
(1988) 2 SCC 433, (2003) 8 SCC 369, AIR 1978 Mad. 134, AIR 1969 (1) SCR 
620, AIR 1992 SC 1740, (2009) 9 SCC 478, 1982 (3) SCC 358, (2002) 5 SCC 80, 
2019 SC Online Cal 7288, 2016 SCC Online Kar 5991, 2012 (1) All ER 883, 
(1976) 2 SCC 953, AIR 1959 SC 909, (1980) 2 SCC 295, (1961) 3 SCR 698, 
(1996) 6 SCC 634, (1955) 1 SCR 735, (1964) 1 SCR 371, AIR 1977 SC 965, 
(1994) 3 SCC 440, (2019) 2 SCC 1, (1982) 1 SCC 125, (2016) 1 SCC 444, (2002) 
7 SCC 657, 1989 (1) SCC 561, 1987 (3) SCC 82, SO 1817 (E), 2020 Vide S.O. 
1123 (E), (1969) 1 SCC 255, (2020) 13 SCC 208, (1996) 2 SCC 498, 2019 SCC 
Online SC 103, (2020) 8 SCC 531, (2002) 5 SCC 54.

1222 I.L.R.[2021]M.P.Lalit Kumar Jain Vs. Union of India (SC)



2. The common question which arises in all these cases concerns the vires and 
2

validity of a notification dated 15.11.2019 issued by the Central Government  
(hereafter called "the impugned notification"). Other reliefs too have been claimed 
concerning the validity of the Insolvency and Bankruptcy (Application to Adjudicating 
Authority for Insolvency Resolution Process for Personal Guarantors to Corporate 
Debtors) Rules, 2019 issued on 15.11.2019. Likewise, the validity of regulations 
challenged by the Insolvency and Bankruptcy Board of India on 20.11.2019 are also the 
subject matter of challenge. However, during the course of submissions, learned 
counsel for the parties stated that the challenge would be confined to the 
impugned notification.

I      The Petitions and Common Grievances

3. All writ petitioners before the High Courts, arrayed as respondents in the 
transferred cases before this Court, as well as the petitioners under Article 32 
claim to be aggrieved by the impugned notification. At some stage or the other, 
these petitioners (compendiously termed as "the writ petitioners") had furnished 
personal guarantees to banks and financial institutions which led to release of 
advances to various companies which they (the petitioners) were associated with 
as directors, promoters or in some instances, as chairman or managing directors. 
In many cases, the personal guarantees furnished by the writ petitioners were 
invoked, and proceedings are pending against companies which they are or were 
associated with, and the advances for which they furnished bank guarantees. In 
several cases, recovery proceedings and later insolvency proceedings were 
initiated. The insolvency proceedings are at different stages and the resolution 
plans are at the stage of finalization. In a few cases, the resolution plans have not 
yet been approved by the adjudicating authority and in some cases, the approvals 
granted are subject to attack before the appellate tribunal.

law, which arise in various proceedings preferred under Article 32 of the  
Constitution of India, as well as transferred cases under Article 139A; those 

1
causes were transferred to the file of this court, from various High Courts , as they 
involved interpretation of common questions of law, in relation to provisions of  
the Insolvency and Bankruptcy Code, 2016 (hereafter "the Code").

4. All the writ petitioners challenged the impugned notification as having 
been issued in excess of the authority conferred upon the Union of India (through 
the Ministry of Corporate Affairs) which has been arrayed in all these proceedings 
as parties. The petitioners contend that the power conferred upon the Union under 
Section 1(3) of the Insolvency and Bankruptcy Code, 2016 (hereafter referred to 
as "the Code") could not have been resorted to in the manner as to extend the 

1223I.L.R.[2021]M.P.

1. Madhya Pradesh, Telengana, Delhi, etc.
2. S.O. 4126 (E) issued by the Ministry of Corporation Affairs, Central Government
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8. It is argued that the provisions of the Code brought into effect by the 
impugned notification are not in severable, as they do not specifically or 
separately deal with or govern insolvency proceedings against personal 
guarantors to corporate debtors. The provisions only deal with individuals and 
partnership firms. It is urged that from a plain reading of the provisions, it is not 
possible to carve out a limited application of the provisions only in relation to 

6. It is argued that in terms of the proviso to Section 1(3) of the Code, 
Parliament delegated the power to enforce different provisions of the Code at 
different points in time to the Central Government. Section1(3) reads as under:

5. After publication of the impugned notification, many petitioners were 
served with demand notices proposing to initiate insolvency proceedings under 
the Code. These demand notices were based on various counts, including that 
recovery proceedings were initiated after invocation of the guarantees. This led to 
initiation of insolvency resolution process under Part-III of the Code against some 
of the petitioners. The main argument advanced in all these proceedings on behalf 
of the writ petitioners is that the impugned notification is an exercise of excessive 
delegation. It is contended that the Central Government has no authority - legislative 
or statutory - to impose conditions on the enforcement of the Code. It is further 
contended as a corollary, that the enforcement of Sections 78, 79, 94-187 etc. in 
terms of the impugned notification of the Code only in relation to personal 
guarantors is ultra vires the powers granted to the Central Government.

provisions of the Code only as far as they relate to personal guarantors of 
corporate debtors. The impugned notification brought into force Section 2(e), 
Section 78 (except with regard to fresh start process), Sections 79, 94-187 (both 
inclusive); Section 239(2)(g), (h) & (i); Section 239(2)(m) to (zc); Section 239 
(2)(zn) to (zs) and Section 249.

"It shall come into force on such date as the Central 
Government may, by notification in the Official Gazette, 
appoint: 

Provided that different dates may be appointed for different 
provisions of this Code and any reference in any such provision 
to the commencement of this Code shall be construed a 
reference the commencement of that provision."

7. The petitioners argue that the power delegated under Section 1(3) is only 
as regards the point(s) in time when different provisions of the Code can be 
brought into effect and that it does not permit the Central Government to notify 
parts of provisions of the Code, or to limit the application of the provisions to 
certain categories of persons. The impugned notification, however, notified various 
provisions of the Code only in so far as they relate to personal guarantors to 
corporate debtors. It is therefore, ultra vires the proviso to Section 1(3) of the Code.
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personal guarantors to corporate debtors. The Central Government's move to 
enforce Sections 78, 79, 94 to 187, etc. only in relation to personal guarantors to 
corporate debtors is an exercise of legislative power wholly impermissible in law 
and amounts to an unconstitutional usurpation of legislative power by the 
executive. The petitioners argue that the impugned notification, to the extent it 
brings into force Section 2 (e) of the Code with effect from 01.12.2019 is hit by 
non-application of mind. It is argued that Section 2(e) of the Code, as amended by 
Act 8 of 2018, came into force with retrospective effect from 23.11.2017. This is 

3duly noted by this court in the case of State Bank of India v. V. Ramakrishnan , 
which observed that:

It is urged that this court should, therefore, set aside the impugned notification.

9. The petitioners also attack the impugned notification on the ground that it 
suffers from non-application of mind, because the Central Government failed to 
bring into effect Section 243 of the Code, which would have repealed the 
Presidency Towns Insolvency Act, 1909 ("PTI Act" hereafter) and the Provincial 
Insolvency Act, 1920 ("PIA" hereafter). Prior to issuance of the impugned 
notification, insolvency proceedings against an individual could be initiated only in 
terms of the said two Acts. After enactment of the Code, insolvency proceedings 
against personal guarantors to corporate debtors would lie before the Adjudicating 
Authority, in terms of Section 60 of the Code, although they would be governed by 
the said two Acts. With the enforcement of the impugned provisions, rules and 
regulations, insolvency proceedings can now be initiated against personal 
guarantors to corporate debtors under Part III of the Code, and also under the PTI 
Act and the PIA. Since Section 243 of the Code has not been brought into force, 
the petitioners contend that the impugned notification has the illogical effect of 
creating two self-contradictory legal regimes for in solvency proceedings against 
personal guarantors to corporate debtors.

"Though the original Section 2(e) did not come into force at all, 
the substituted Section 2(e) has come into force w.e.f. 23.11.2017."

10. It is urged that the impugned notification is ultra vires the provisions of 
the Code in so far as it notifies provisions of Part III of the Code only in respect of 
personal guarantors to corporate debtors. Part III of the Code governs " Insolvency 
Resolution and Bankruptcy for Individuals and Partnership Firms". Also, 
Section 2(g) of the Code defines an individual to mean " individuals, other than 
persons referred to in clause (e)". Section 2 (e) relates to personal guarantors to 
corporate debtors. A joint reading of Section 2(e) with Section 2(g) and Part III of 
the Code shows that personal guarantors to corporate debtors are not covered by 
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Part II, which only deals with individuals and partnership firms, and personal 
guarantors to corporate debtors stand specifically excluded from the definition of 

4individuals. The petitioners also rely on Section 95 of the Code , which permits a 
creditor to invoke insolvency resolution process against an individual only in 
relation to a partnership debt.

11.  Part III of the Code does not contain any provision permitting initiation of 
the insolvency resolution process (hereafter "IRP") against personal guarantors to 
corporate debtors. The impugned notification which provides to the contrary, is 
ultra vires. It is further contended that provisions of the Code brought into effect 
by the impugned notification [Clause (e) of Section 2, Section 78 (except with 
regard to fresh start process), Section 79, Section 94 to 187 (both inclusive), 
Clause (g) to Clause (l) of sub-section (2) of Section 239, Clause (m) to (zc) of 
sub-section (2) of Section 239, Clause (zn) to Clause (zs) of Sub-section (2) of 
Section 239 and Section 249] when enforced only in respect of personal 
guarantors to corporate debtors, are manifestly arbitrary; they are also 
discriminatory because:

1226 I.L.R.[2021]M.P.

(1) A creditor may apply either by himself, or jointly with other creditors, or through resolution professional 
to the Adjudicating Authority for initiating an insolvency resolution process under this section by submitting 
an application.

(6) The application referred to in sub-section (1) shall be in such form and manner and accompanied by such 
fee as may be prescribed.

(a)  anyone or more partners of the firm; or

(4) An application under sub-section (1)shall be accompanied with details and documents relating to:

(5) The creditor shall also provide a copy of the application made under sub-section (1) to the debtor.

(b)  the firm. 

4."95. Application by creditor to initiate insolvency resolution process.

(b) the failure by the debtor to pay the debt within a period of fourteen days of the service of the 
notice of demand; and

(c) relevant evidence of such default or non-repayment of debt.

(3) Where an application has been made against one partner in a firm, any other application against another 
partner in the same firm shall be presented in or transferred to the Adjudicating Authority in which the first 
mentioned application is pending for adjudication and such Adjudicating Authority may give such directions 
for consolidating the proceedings under the applications as it thinks just.

(a) the debts owed by the debtor to the creditor or creditors submitting the application for  
insolvency resolution process as on the date of application;

(2) A creditor may apply under sub-section (1) in relation to any partnership debt owed to him for initiating an 
insolvency resolution process against

(c)

(7) The details and documents required to be submitted under Sub-section (4) shall be such as may be       
specified."
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512. The petitioners rely on Swiss Ribbons (P.) Ltd. v. Union of India , where 
this court upheld the difference in procedure for operational creditors and 
financial creditors on the basis that there are fundamental differences in the nature 
of loan agreements with financial creditors, from contracts with operational 
creditors for supplying goods and services. Financial creditors generally lend 
finance on a term loan or for working capital that enables the corporate debtor to 
either set up and/or operate its business. On the other hand, contracts with 
operational creditors are relatable to supply of goods and services in the operation 
of business. Financial contracts generally involve large sums of money.

(i) There is no intelligible differentia or rational basis on which 
personal guarantors to corporate debtors have been singled out for 
being covered by the impugned provisions, particularly when the 
provisions of the Code do not separately apply to one sub-category 
of individuals, i.e., personal guarantors to corporate debtors. 
Rather, Part III of the Code does not apply to personal guarantors 
to corporate debtors at all.

(ii) the provisions of Part III of the Code, which are partly brought into
effect by the impugned notification, provide a single procedure for 
the insolvency resolution process of a personal guarantor, 
irrespective of whether the creditor is a financial creditor or an 
operational creditor. Treating financial creditors and operational 
creditors on an equal footing in Part III of the Code is in contrast to 
Part II of the Code, which provides different sets of procedures for 
different classes of creditors.

13. The petitioners argue that the act of clubbing financial creditors and 
operational creditors in relation to the procedure for insolvency resolution of 
personal guarantors to corporate debtors amounts to treating unequals equally and 
amounts to collapsing the classification that is carefully created by Parliament in 
Part II of the Code. They also argue that the application of Sections 96 and 101 of 
the Code by the impugned notification results in the illogical consequence of 
staying insolvency proceedings against the corporate debtor, when insolvency 
proceedings are initiated against the personal guarantor. It is pointed out that a 
combined reading of Sections 99 and100 of the Code shows that the resolution 
professional, while recommending the approval/rejection of the application, and 
the Adjudicating Authority while accepting it, do not have to consider whether the 
underlying debt owed by the corporate debtor to the creditor stands discharged or 
extinguished.

1227I.L.R.[2021]M.P.
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15. It is argued that the impugned notification has resulted in clothing 
authorities, the Committee of Creditors (CoC) and Resolution Professionals (RPs) 
with powers beyond the enacted statute. They have defined the term "guarantor" 
as a debtor who is a personal guarantor to a corporate debtor and in respect of 
whom guarantee has been invoked by the creditor and remains unpaid in full or 
part. The parent statute does not define "guarantor". It is pointed out that though 
Section 239(1) of the Code empowers the Insolvency Board to make rules to carry 
out the provisions of the Code, those rules cannot define a term that is not defined 
in the Code, as it is likely to result in class legislation for one category of 
guarantors, i.e., personal guarantors to corporate debtors. The impugned 
notification is therefore ultra vires the Code.

16. Mr. Harish Salve, learned senior counsel appearing on behalf of the 
petitioners, urged that Section 1(3) of the Code authorizes or empowers the 
Central Government only to bring provisions of the Code into force on such date 
by a notification in the Official Gazette. The proviso to this Section categorically 
provides that different dates may be appointed for bringing different provisions 
into force. Section 1(3) is an instance of 'conditional legislation', where the 
legislature has enacted the law, and the only function assigned to the executive is 
to bring the law into operation at such time as it may decide. Such legislation is 
termed as conditional, because the legislature has itself made the law in all its 
completeness as regards "place, person, laws, powers", leaving nothing for an 
outside authority to legislate on. Therefore, no element of legislation was left 
open to the government, and the only function assigned to it being to bring the law 
into operation at such time as it might decide. The central government has 
however, by the impugned notification exceeded the power conferred upon it, and 
has in effect modified the provisions of Part III of the Code, which it was not 
authorized to do by Parliament. Assuming that such powers were present under 

14. It is argued that the liability of a guarantor is co-extensive with that of the 
principal debtor (Section 128 of Indian Contract Act, 1872). Further, it is settled 
law that upon conclusion of insolvency proceedings against a principal debtor, the 
same amounts to extinction of all claims against the principal debtor, except to the 
extent admitted in the insolvency resolution process itself. This is clear from 
Section 31 of the Code, which makes the resolution plan approved by the 
Adjudicating Authority binding on the corporate debtor, its creditors and 
guarantors. The petitioners also contend that the impugned notification allows 
creditors to unjustly enrich themselves by claiming in the insolvency process of 
the guarantor without accounting for the amount realized by them in the corporate 
insolvency resolution process of the corporate debtor under Part II of the Code. It 
is therefore, untenable.

II     Contentions of the Petitioners
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18. It was argued further by Mr. Salve, that the impugned notification is ex 
facie in violation of the principles of delegation, inasmuch as the Central 
Government has effected a classification of individuals- and sought to ensure that 
insolvency issues of one category of individuals, i.e. personal guarantors to 
corporate debtors, are considered along with insolvency proceedings of corporate 
debtors. The distinction between Part II and Part III, the forum and the remedies 
available to creditors of individuals is no longer available to this category, i.e. 
personal guarantors, whose insolvency issues are to be now considered along with 
insolvency process of corporate debtors. It is argued that the power of classification 
is legislative and that the impugned notification is an instance of the executive 
acting beyond its jurisdiction. Mr. Salve relied upon observations made by the 

9
Privy Council in R v Burah  that laws cannot be said to empower general 
legislative authority, on the executive, or to exercise power not granted to it under 
the parent Act.

Section 1(3) of the Code, it would amount to an unconstitutional delegation of 
power. It is argued that this court has repeatedly held that in conditional 
legislation, the law is already complete in all respects, and as such the outside 
agency i.e., the government, while exercising power under such a provision, 
cannot legislate or in any manner add or alter the effect of the law already laid 
down. Reliance is placed on Delhi Laws Act, 1912, In re v. Part 'C' States (Laws) 

6 7Act, 1950 , State of Tamil Nadu v. K. Sabanayagam  and Vasu Dev Singh & Ors. v. 
8

Union of India & Ors.  The effect of the impugned notification translates into 
going beyond the power to notify a date when the Code or its provisions should 
come into force.

17. It is argued that Part III of the Code does not create any distinction 
between an individual and a personal guarantor to a corporate debtor. Part III 
provides for "Insolvency Resolution and Bankruptcy for Individuals and 
Partnership Firms", and thereafter refers to these two categories of persons 
simply as debtors. The impugned notification in substance modifies the text of the 
actual sections of Part III, despite the absence of any element of legislation/ 
legislative authority having been conferred upon the Central Government. The 
words "only in so far as they relate to personal guarantors to corporate debtors" 
forming a part of the impugned notification are attempted to be added like a rider 
to each of the sections mentioned in the impugned notification, clearly rendering 
such an exercise completely outside the scope and powers conferred under 
Section 1(3) of the Code.

1229I.L.R.[2021]M.P.
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" ..........The section does not empower the Provincial 
Government to enact a law as regards the pecuniary 
jurisdiction of the new court and it can in no sense be held to be 
legislation conferring legislative power on the Provincial 
Government"

19. It was argued that the Central Government mistakenly assumed that 
inclusion of personal guarantors in the definition provisions by amending Section 
2 and inserting section 2(e) automatically results in amendment of section 1(3) of 
the Code. Section 2 provides that the Code applies to the entities enumerated in 
the various sub-sections. The amendment of 2018 added that the Code would 
apply to personal guarantors to corporate debtors. Consequently, when provisions 
of the Code are brought into force, they would apply to personal guarantors to 
corporate debtors. The application of a provision depends upon its plain language, 
and not upon the enumeration of entities to whom the Code applies. The 
provisions which have been now brought into force by virtue of the impugned 
notification do not limit themselves to personal guarantors to corporate debtors, 
but apply generally to individuals and other entities. However, to the extent that it 
limits their application to personal guarantors alone, through the impugned 
notification, it is illegal and beyond the powers conferred by Parliament. It was 
urged that conditional legislation should not be confused with delegation, which 
is a broader concept allowing the executive to frame rules and flesh out gaps 
within the broad legislative policy. That exercise is legislative. However, conditional 
legislation only permits the executive government the power to designate the time 
when the law is to be brought into force, or place or places where it operates, but 
not which parts of an enactment can apply to which class of persons, without any 
substantive legislative provision or guidance. The impugned notification has the 
effect of amending the statutory scheme in the manner it applies them to personal 
guarantors and is therefore, ultra vires the Code.

11
Mr. Narasimha also cited Sardar Inder Singh v. State of Rajasthan  and Hamdard 

12Dawakhana v. Union of India  and urged that when legislation is complete, and 

20. Mr. P.S. Narasimha, learned senior counsel, who argued next, contended 
further that in several judgments, this court has ruled that conditional legislation is 
one where a legislative exercise is complete in itself, and the only power and/or 
function to be delegated to the authority (in this case the Central Government), is 
to apply the law to a specific area or to determine the time and manner of carrying 
into effect such law. He cited the decision in State of Bombay v. Narothamdas 

10
Jethabhai  in which this court observed as follows:

1230 I.L.R.[2021]M.P.
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the executive is left to apply the law to an area or determine the time and manner 
of carrying it out, that is the only permissible task. However, the executive cannot 
perform its task outside the power granted to it, choosing the subjects to which the 
law is to apply.

23. Learned counsel emphasized that this court has repeatedly clarified that 
the object of the Code is to ensure a company's revival and continuation by 
protecting from its management and, as far as feasible, to save it from liquidation, 
thereby maximizing its value. The Code is a beneficial legislation which puts the 
corporate debtor back on its feet, not being a mere recovery legislation for 
creditors. Observations in Swiss Ribbons Pvt. Ltd. and Anr. v. Union of India & 

14
Ors.  and Babulal Vardharji Gurjar v. Veer Gurjar Aluminum Industries Pvt. Ltd. 

15& Anr.  are relied upon for this purpose.

21. Mr. Narasimha referred to the previous notifications, bringing into force 
provisions of the Code on different dates. He submitted that none of them brought 
into force some provisions for a limited sub-category, or a class of individuals or 
entities. He referred to one notification dated 30.11.2016 that brought into force 
certain provisions of Part II of the Code, within which section 2(a) to 2(d) were 
also notified. However, it was submitted that irrespective of the notification, Part 
II was brought into force and it applied to every entity contemplated to be in its 
coverage. Under the notification of 30.11.2016, the inclusion of the four sub 
categories described in section 2(a) to 2(d) became irrelevant, and Part II of the 
Code applied uniformly to all categories of persons intended to be covered by it by 
virtue of the definition of a corporate person under Section 3(7) of the Act. The 
impugned notification however applies to only a sub-category, namely, personal 
guarantors to corporate debtors, among a homogeneous class of individuals; 
therefore, it is an unprecedented exercise of conditional legislation power, clearly 
ultra vires the parent enactment.

22. It was urged that even if it were assumed that the Central Government had 
the power to issue the impugned notification and bring Part III in force only with 
respect to personal guarantors to corporate debtors, it is ultra vires the objects and 
purpose of the Code. Reliance was placed on the Statement of Objects and 
Reasons of the Insolvency and Bankruptcy Code (Amendment) Bill, 2017 in this 

13regard.

1231I.L.R.[2021]M.P.
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24. It was submitted that Parliament undoubtedly amended the Code in 2018, 
defining "personal guarantor" as a species of individuals to whom the law applied. 
However, the manner of its application continued to be the same, i.e. to all 
individuals. Therefore, the resort to conditional legislation power under Section 
1(3) to bring into force certain provisions selectively, in respect of some 
individuals, i.e. personal guarantors and not all individuals, is ultra vires, and 
contrary to the power conferred on Parliament. Illustratively, it is pointed out that 
the application of the law itself is limited- for instance in the case of Section 78 
which applies to fresh start of insolvency proceedings- the Code is limited then, in 
its application to one sub category of individuals (all of whom are covered by the 
chapter, which is opened by Section 78) i.e., personal guarantors. This selective 
application is naked classification exercised by the government conferred with 
conditional legislative powers.

25. It was next argued that Part III of the Code relating to individuals and 
partnership firms are outlined in various sections of the Act. Of these chapters, I, 
III to VII, all of which have been notified are operative components of the Code, 
relatable to individuals and partnership firms. They can certainly be brought into 
force independently, whenever the executive is of the opinion that it is appropriate 
to do so. However, Section 2 cannot be used for this purpose, certainly not for 
bifurcating individuals and partnership firms into subcategories and then to apply 
Part II provisions exclusively to personal guarantors. It is argued that Section 2 of 
the Code is not an operative component, but more merely a descriptive 
component. Counsel argued that the nature of Section 2 is similar to an amendable 
descriptive component. Elaborating, it was submitted that an amendable 
descriptive component of an enactment is one that describes the whole or some 
part of the Act, and was subject to amendment when the Bill was introduced in 
Parliament in 2017. Section 2, in other words, is descriptive and merely declares the 
subjects to which the code would apply. It certainly cannot clothe the executive with 
power to apply the code selectively at its discretion to different subjects.

26. Mr. Sudipto Sarkar, learned senior counsel, adopted the arguments of Mr. 
Salve. He also relied on the decision of the Federal Court in Jatindra Nath Gupta 

16
v. Province of Bihar , especially the following passage:

"The proviso contains the power to extend the Act for a period of 
one year with modifications, if any. It is one power and not two 
severable powers. The fact that no modifications were made in 
the Act when the power was exercised cannot help in 
determining the true nature of the power. The power to extend 
the operation of the Act beyond the period mentioned in the Act 

1232 I.L.R.[2021]M.P.
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27. The other counsel, viz. Mr. Rohit Sharma, Ms. Pruthi Gupta, Mr. Rishi Raj
Sharma, and Mr. Manish Paliwal too, argued for other petitioners. Pointing to the
distinction between provisions in Part II of the Code and those in Part III, it is 
argued that the procedure for initiation of insolvency resolution against personal 
guarantors to corporate debtors is the same as in relation to other individuals. The 
only difference is that the forum to decide this would be the National Company 
Law Tribunal (NCLT). In all other respects, in terms of Part III, the recovery 
process for debt realization is identical for personal guarantors to corporate 
debtors, as in the case of individuals. By separating the process in an artificial 
manner, and subjecting the insolvency process of personal guarantors who are 
also individuals, to adjudication by the NCLT, and furthermore, virtually directing 
that the two proceedings, i.e. in relation to the corporate debtor on the one hand, 
and the personal guarantor, on the other hand, to be clubbed, is, in effect, a 
legislative exercise, unsupported by any express provision of the Code. It is also 
submitted that the object of the Code is to ensure a revival of corporate debtors. On 
the other hand, if an application against a personal guarantor is admitted, a 
moratorium under Section 101 of the Code automatically applies. This results in 
stay of all pending proceedings or legal claims in respect of all debts. Since the 
debt of the personal guarantor is the same as the debt of the corporate debtor, all 
pending proceedings, including the corporate insolvency resolution plan initiated 
against a corporate debtor would be stayed on admission of an application for 
initiation of the resolution plan against a personal guarantor. This would in fact, 
amount to treating unequals as equals by a sheer legislative fiat. In other words, 
argued counsel, the moratorium which would operate in respect of pending 
resolution plans of corporate debtors, upon the initiation of an application against 
personal guarantors puts them on the same level, which the statute itself does not 
permit.

prima facie is a legislative power. It is for the Legislature to state 
how long a particular legislation will be in operation. That 
cannot be left to the discretion of some other body. The power to 
modify an Act of a Legislature, without any limitation on the 
extent of the power of modification, is undoubtedly a legislative 
power. It is not a power confined to apply the Act subject to any 
restriction, limitation or proviso (which is the same as an 
exception) only."

28.    It is submitted that by virtue of Section 140 of the Indian Contract Act, a 
guarantor upon payment or performance of all that he is liable for, is invested with 
all rights which the creditor had enjoyed against the principal debtor. This 
provision enables the guarantor to exercise all rights, which the creditor had 
against the principal debtor, which would include the right to file a resolution plan 
against the corporate debtor after conclusion of the latter's resolution process. 
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"Section 31 (1) of the Code makes it clear that once a resolution 
plan is approved by the Committee of Creditors it shall be 
binding on all stakeholders ... This is for the reason that this 
provision ensures that the successful resolution applicant starts 
running the business of the corporate debtor on a fresh slate... 
All claims must be submitted to and decided by the resolution 
professional so that a prospective resolution applicant knows 
exactly what has to be paid in order that it may then take over 
and run the business of the corporate debtor. This the successful 
resolution applicant does on a fresh slate ".

Counsel therefore argued that an approved resolution plan in respect of a 
corporate debtor amounts to extinction of all outstanding claims against that 
debtor; consequently, the liability of the guarantor, which is co-extensive with that 
of the corporate debtor, would also be extinguished.

"on a fair reading of the provisions of the Contract Act, I am 
inclined to hold that as the liability of the surety is co-extensive 
with that of the principal debtor, if the latter's liability is scaled 
down in an amended decree, or otherwise extinguished in whole 
or in part by statute, the liability of the surety also is pro tanto 
reduced or extinguished."

30. Reliance was also placed on the judgment of the National Company Law
Appellate Tribunal (NCLAT) in Dr. Vishnu Kumar Agarwal v. Piramal 

However, by virtue of Section 29A of the Code, promoters of corporate debtors 
who in most cases are personal guarantors, are barred from filing a resolution plan 
in the corporate resolution process of the corporate debtor. This places them at a 
distinct disadvantage as compared with individuals who are not personal 
guarantors. In this regard, the inability of such personal guarantors to recover 
amounts from the corporate debtor in the insolvency process, as well as at a later 
stage, if necessary, to initiate insolvency process, has been affected by virtue of 
the impugned notification. It was submitted that this court, in Committee of 

17Creditors of Essar Steel India Ltd. v. Satish Kumar Gupta  , ruled that

29. It was further argued that the resolution plans, duly approved by the 
Committee of Creditors would propose to extinguish and discharge the liability of 
the principal borrower to the financial creditor. Therefore, the petitioners' liability 
as guarantors under the personal guarantee would stand completely discharged. 
Reliance is placed on the judgment of the Punjab and Haryana High Court in 

18Kundanlal Dabriwala v. Haryana Financial Corporation  , which ruled that:
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31.  Arguing for the Union of India, the Attorney General Mr. K.K. Venugopal 
submitted that the Code was amended in 2018. It substituted the pre-amended 
definition in Section 2(e) by introducing three different classes of debtors, which 
were personal guarantors to corporate debtors [Section 2(e)], partnership firms 
and proprietorship firms [Section 2 (f)] and individuals [Section 2(g)]. The purpose 
of splitting the provision and defining three separate categories of debtors was to 
cover three separate sets of entities. Parliament wanted to deal with personal 
guarantors [under Section 2(e)], differently from partnership firms and 
proprietorship firms [under section 2(f),] and individuals other than persons 
referred to in Section 2 (e) [under Section 2(g)]. The intention was to clearly 
distinguish personal guarantors to corporate debtors from other individuals. This 
was because Section 60 of the Code which deals with the adjudicating authority 
for corporate debtors too was partially amended in 2018. The amendment to 
Section 60(2) added that it applied to insolvency proceedings or liquidation/ 
bankruptcy of a corporate guarantor or personal guarantor as the case may be, to a 
corporate debtor. The result of the amendment is that when a corporate debtor 
faces insolvency proceedings, insolvency of its corporate guarantor too can be 
triggered. Likewise, a personal guarantor to a corporate debtor, facing 
insolvency, can be subjected to insolvency proceedings. All this is to be resolved 
and decided by the NCLT. In other words, the amendment by Section 60(2) too 
achieved a unified adjudication through the same forum for resolution of issues 
and disputes concerning corporate resolution processes, as well as bankruptcy 
and insolvency processes in relation to personal guarantors to corporate debtors.

III    Arguments of the Union and other Respondents

19Enterprises Ltd , where it was held that "for the same set of debts, claim cannot be 
filed by same financial creditor in two separate corporate insolvency resolution 
processes."

32.  It was argued that Parliament felt compelled to separate personal 
guarantors from other individuals such as partnership firms, proprietorships and 
individuals. It was felt that if this separation, achieved through the amendment of 
2018 were not realized, the insolvency resolution process of corporate debtors 
would have to be dealt with separately and independently of its promoters, 
managing directors, and directors who had furnished their personal guarantees to 
secure debts of corporate debtors. If insolvency resolution proceedings against 
corporate debtors were continued without this amendment, and without the 
unification, (of the adjudicatory body) on the default of the corporate debtor to a 
debt owed to a financial creditor, the entire machinery of the Code relating to the 

1235I.L.R.[2021]M.P.
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34. The learned Attorney General submitted that the expression "provision" 
has been defined in Black's Law Dictionary (10th edition at page 1420) as, "a 

corporate debtor would work itself out, to the exclusion of personal guarantors. 
This presented a peculiar problem, in that the resolution applicant, wishing to bid 
for takeover of the corporate debtor and operate it as a running concern would be 
faced with a huge liability, and the personal guarantor in most cases would be one 
of the individuals primarily responsible for the insolvency of the company, but 
would be out of the resolution process and have to be separately proceeded with. 
What therefore, has been effectuated by creating an independent provision, by 
separating personal guarantors of corporate debtors and by the same amendment, 
placing the personal guarantor's debt before one tribunal/forum namely the 
NCLT, is that such a forum would apply the procedure in Part III, in regard to 
personal guarantors for providing repayment of the entire debt for which the 
guarantee is furnished in the first place. If that debt is not repaid in the Part III, the 
personal guarantor would not stand discharged, but on the other hand, would 
himself  be forced into bankruptcy proceedings.

33. It was submitted that though the procedure to be adopted by the NCLT and 
rules of insolvency (in relation to personal guarantors, under Part III of the Code) 
might be different from that relating to corporate debtors, unifying both processes 
under one forum enables the adjudicating body to have a clear vision of the extent 
of debt of the corporate debtor, its available assets and resources, as also the assets 
and resources of the personal guarantor. This would not have been viable, had the 
insolvency resolution process of the personal guarantor continued under Part III, 
before another body. The amendment, and the impugned notification would 
ensure a more optimal resolution process, as resolution applicants wishing to take 
over the management of corporate debtors, would ultimately find the process of 
taking over more attractive; besides, there will be more competition in regard to 
the bids proposed, and the total debt servicing of the corporate debtor might be 
lowered if the personal guarantor's assets are also taken into account to mitigate 
the corporate debtor's liabilities. The personal guarantor in such cases, who 
provides assets which have been charged against the amount advanced to his 
company would most probably not permit himself to be driven to bankruptcy, and 
would therefore, be more likely to arrange for payment of monies due from him to 
obtain a discharge by payment of the amount outstanding to the bank or other 
financial creditor. In some cases, the creditor bank may be even prepared to take a 
haircut or forego the interest amounts so as to enable an equitable settlement of the 
corporate debt, as well as that of the personal guarantor. This would result in 
maximizing the value of assets and promoting entrepreneurship, which is one of 
the main purposes of the Code.
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clause in a statute, contract or other legal instrument"/ He also relied upon the 
20judgment in Chettian Veettil Amman v. Taluk Land Board   to the effect that:

He therefore urged that Section 2(e) being complete and distinct is a provision 
within the meaning of Section 1(3), and the Central government acted intra vires 
to bring it into force, as well as certain provisions in Part III of the code.

"A provision is therefore a distinct rule or principle of law in a 
statute which governs the situation covered by it. So an 
incomplete idea, even though stated in the form of a section of a 
statute, cannot be said to be a provision for, by its 
incompleteness, it cannot really be said to provide a whole rule 
or principle for observance by those concerned. A provision of 
law cannot therefore be said to exist if it is incomplete, for then it 
provides nothing."

"Where power is given to bring an Act into force by order, it is 
usual to provide flexibility by enabling different provisions to be 
brought into force at different times. Furthermore any one 
provision may be brought into force at different times for 
different purposes. [..]

36. The learned Attorney General relied upon two Constitution bench 
decisions of this Court, which throw light on the power exercised by the Central 
Government under provisions, which permit notification of provisions bringing 
into force legislation in phases. The judgments cited were Basant Kumar Sarkar v. 

21 22Eagle Rolling Mills Ltd.  and Bishwambhar Singh v. State of Orissa . He 
emphasized that often, when new legislation is introduced, the impact it might 

35. It was argued that the executive has the power to bring into force any one 
provision of a statute at different times for different purposes, and that the 
government can exercise this power to commence a provision for one purpose on 
one day and for the remaining purposes on a later date. He relied upon the 

th
following extract from Bennion on Statutory Interpretation: A Code (6  Edition, 
at page 257):

Advantages. This method of commencement gives all the 
advantages of extreme flexibility. Before a new Act is brought 
into operation, any necessary regulations or other instruments 
which need to be made under it can be drafted. [...]"

1237I.L.R.[2021]M.P.
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39. The Attorney General also relied upon the report of the Bankruptcy Law 
Reforms Committee ("BLRC") tasked with introducing a comprehensive 
framework for insolvency in bankruptcy. That committee recognized that personal 
guarantors were a category of entities to whom individual insolvency proceedings 
applied, and acknowledged the link between them and corporate debtors and found 
that under a common Code, there could be synchronous resolution. In this regard, 
paras 3.4.3 and 6.1 of the report of the committee, dated November 2015, were relied 

have on the subject matter needs to be studied and it would be to the benefit of all 
that a stage by stage or region by region implementation is adopted. Furthermore 
the discretion exercised by the executive government is not unfettered.

37. The Attorney General urged that what follows from the above decisions is 
that Section 1(3) of the IBC has to be interpreted to give flexibility to the Central 
Government to implement provisions of the Code to meet the objectives of the 
enactment. He highlighted that the Central Government has in fact been enforcing 
the provisions of the Code in a phased manner and brought to the Court's notice that 
the provisions were notified on 10 different dates. It was submitted that the Code 
brought about a radical change in the existing laws applicable to debtor companies in 
that a single default by the corporate debtor above a threshold limit prescribed in the 
Code triggers an insolvency resolution process enabling a creditor to demand 
repayment. Heavy emphasis is placed by the Code on attempting resolution of the 
corporate debtor to maximize the value of the company and ensure that it continues 
as the going concern in the interests of the economy. It was keeping in mind these 
objectives that the impugned notification was issued appointing 1st of December 
2019 as the date on which certain provisions of the IBC were to come into force, only 
so far as they relate to personal guarantors to corporate debtors. The submission 
that the impugned notification creates a classification was refuted. He stated that 
it only brought into force sections in Part III of the Code and Section 2(e) of the 
Code, from 1st December 2019. From that date, proceedings could be filed 
against personal guarantors to corporate debtors under the Code. The proceedings 
would be initiated before the NCLT, which would also be seized of resolution 
proceedings against the corporate debtors.

38. The Attorney General submitted that the Amendment Act brought about a 
classification after detailed deliberations and in the light of the report of the 
Working Group on Individual Insolvency, Regarding Strategy and Approach for 
implementation of Provisions of the Code to Deal with Insolvency of Guarantors 
to Corporate debtors, and Individuals having business. In this report of 2017, the 
working group recognized the dynamics and the interwoven connection between 
the corporate debtor and guarantor, who has extended his personal guarantee.
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23
upon . He pointed out that the synchronous resolution envisaged by the BLRC is 
found in the IBC in Section 5(22)and Section 60 (which fall in Part II of the Code), 
and Section 179 (which falls in Part III of the Code) and submitted that- firstly, the 
term 'personal guarantors' is defined in Part II of the Code which provides for 
insolvency resolution and liquidation for corporate persons, Section 5(22) of the 
IBC defines "personal guarantor" to mean "an individual who is the surety in a 
contract of guarantee to a corporate debtor". Secondly, by reason of Section 60(1), 
the Adjudicating Authority, in relation to insolvency resolution and liquidation for 
corporate persons (including corporate debtors and their personal guarantors), 
shall be the NCLT. Section 60(2) mandates that where a corporate insolvency 
resolution process or liquidation proceeding of a corporate debtor is pending 
before the NCLT, an application relating to the insolvency resolution or 
bankruptcy of a personal guarantor of such corporate debtor shall be filed before 
the NCLT. Section 60(4) vests the NCLT with all powers of the Debt Recovery 
Tribunal (DRT) as contemplated under Part III of the Code for the purpose of 
Section 60(2). Thirdly, under Section 179, the DRT is the Adjudicating Authority 
for insolvency resolution for all other categories of individuals and partnership 
firms. Section 179 itself is "subject to Section 60". It was argued that common 
oversight of insolvency processes of the corporate debtor, its corporate guarantor, 
and personal guarantors, through one forum, under the Code, (which, by reason of 
Section 238, overrides all other laws), was the objective of the amendment of 
2018 and the impugned notification. The learned Attorney General also pointed 
out to Section 30, which enacts that an Adjudicatory authority approved 
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23. The said extracts are as follows:
         "3.4.3 Design of the proposed Code: A unified Code -

In order to ensure legal clarity, the Committee recommends that provisions in all existing law that deals 
with insolvency of registered entities be removed and replaced by this Code.

The Committee considers the following categories of entities to whom the individual insolvency and 
bankruptcy provisions shall apply:

This has two distinct advantages in improving the insolvency and bankruptcy framework in India. The 
first is that all the provisions in one Code will allow for higher legal clarity when there arises any 
question of insolvency or bankruptcy. The second is that a common insolvency and bankruptcy 
framework for individual and enterprise will enable more coherent policies when the two interact. For 
example, it is common practice that Indian bank stake a personal guarantee from the firm's promoter 
when they enter into a loan with the firm. At present, there are a separate set of provisions that guide 
recovery on the loan to the firm and on the personal guarantee to the promoter. Under a common Code, 
the resolution can be synchronous, less costly and help more efficient recovery. "

Ÿ  Sole proprietorships where the legal personality of the proprietorship is not different from the 
individual who owns it.

Ÿ Consumer finance borrowers...."

The Committee recommends that there be a single Code to resolve insolvency for all companies, 
limited liability partnerships, partnership firms and individuals.

"6.1 The applicability of the Code

Ÿ  Personal guarantors
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resolution plan binds all stakeholders. However, at the same time, in the event a 
resolution plan permits creditors to continue proceedings against the personal 
guarantor, then such personal guarantors would continue to be liable to discharge 
the debts owed to the creditor by the corporate debtor, which would be limited of 
course to the extent of debt that did not get repaid under the resolution plan. The 
Attorney General also relied on Embassy Property Developments (P) Ltd. v. State 

24of Karnataka  where this court had examined and dealt with the interplay 
between Sections 5(22), 60 and 179 of the Code.

40. Mr. Tushar Mehta, Solicitor General of India, supported the submissions 
of the Attorney General. He too stressed that different provisions were brought 
into force on different dates. He highlighted that Section 1(3) of the Code confers 
wide powers enabling the Central Government to operationalize the Code in a 
subject-wise and (not necessarily in a contiguous manner) - particular sections, 
provisions or parts. He urged that the petitioner's interpretation of the statute is 
unduly narrow and would result in disrupting the Code. It was argued that Section 
2 of the Code is not a definition clause - but rather acts as a lever to provide a 
mechanism for a phased and limited interpretation of the Code. He underlined, 
therefore, that Section 2 represents Parliamentary classification as regards classes 
of debtors who fall under the Code. The Solicitor General pointed out that before 
the 2018 amendment, Section 2(e) was generic and that the amendment classified 
three distinct types of entities. The personal guarantors to corporate debtors are no 
doubt individuals like others, but are in fact at the centre of insolvency of a 
corporate debtor. He submitted that a predominant reason for the insolvency of 
corporate debtors invariably is the role played by its directors, etc., who are 
personal guarantors and are or were, mostly at the helm of affairs of the corporate 
debtor itself.

41. The Solicitor General submitted that Part-II of the Code applied to all 
categories of corporate entities who are debtors. By virtue of Section 3(8), the 
corporate debtor is a corporate or juristic entity that owes a debt to any person. 
Likewise, the corporate guarantor under Section 3(7) is a corporate person who 
has stood guarantee to a corporate debtor. Before the impugned notification, 
proceedings in Part-II were confined to corporate debtors and only another class, 
i.e. corporate guarantors. Personal guarantors and corporate guarantors formed 
part of the same class inasmuch as they were guarantors since they had furnished 
guarantees to corporate debtors to secure their loans. Yet, personal guarantors 
being individuals were not included in Part-III, for functional and operational 
purposes. The Solicitor General submitted that Part-II outlines the mechanism 
involved in regard to insolvency resolution functionally and operationally 

1240 I.L.R.[2021]M.P.

24. (2020)13 SCC 308.

Lalit Kumar Jain Vs. Union of India (SC)



42. Apart from reiterating the submission of the Attorney General with regard 
to the flexibility in respect of notifying parts of the Code on different dates, having 
regard to the difference in subject matter and those governed by it, the learned 
Solicitor General also relied upon the decision reported as J. Mitra and Co. Pvt. 

25Ltd. v. Assistant Controller of Patents . He relied upon the report of the Working 
Group of Individual Insolvency (Regarding Strategy and Approach for 
Implementation of the Provisions of the Insolvency and Bankruptcy Code, 2016) 
to deal with insolvency of guarantors to corporate debtors and individuals having 
business, which had highlighted that in the absence of notification of provisions of 
the Code dealing with insolvency and bankruptcy of personal guarantors to 
corporate debtors and creditors are unable to effectuate the provisions of the Code 
and access remedies available under the Code. He submitted that this court has 
repeatedly held in several decisions that there is no compulsion that all provisions 
of law or an Act of Parliament or any other legislation should be brought into force 
at the same time. The legislature in its wisdom may clothe the executive with 
discretion to bring into force different parts of a statute on different dates, or in 
respect of different subject matters, or in different areas. Reliance was placed 
upon Lalit Narayan Mishra Institute of Economic Development v. State Of Bihar 

26 27
& Ors. Etc  and Javed & Ors v. State of Haryana &Ors . It was submitted that the 
Central Government, therefore, acted within its rights to confine the enforcement 
of the provisions of the Code to a class of individuals, i.e., to personal guarantors, 
without altering the identity and structure of the Code. It was submitted that this is 
permissible as it is within the larger power of enforcement of the statute, which 

designed for corporate bodies. This takes into its sweep a resolution professional, 
committee of creditors as third parties taking over the debtor and taking crucial 
decisions for insolvency resolution. This statutory mechanism could not be 
applied to individuals as there is no question of "take over" of individuals. 
Individuals, who stand guarantee to corporate debtors and whose liability is co-
terminus with such corporate debtors were therefore, outside the field of the Code. 
This resulted in an anomaly inasmuch as one set of guarantors to corporate 
debtors, i.e. individuals or personal guarantors were outside the purview of the 
Code whereas other set of guarantors, i.e. corporate guarantors were subjected to 
the provisions of the Code and could also be proceeded against in Part-II. As a 
result, a conscious decision was taken to enforce Part-III and operationalize the 
mechanism suitably for a class of individuals, i.e. personal guarantors. This 
decision was implemented through the impugned notification.
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encompasses the discretion to enforce the law in respect of a definite category, 
provided that such an act of enforcement would not alter the character of the Code. 
It was therefore, submitted that the enforcement of parts through the impugned 
notification - only in respect of personal guarantors in no way alters the identity or 
character of the Code.

43. The Solicitor General further submitted that the liability of a guarantor is 
co extensive, joint and several with that of the principal borrower unless the 
contrary is provided by the contract. A discharge which a principal borrower may 
secure by operation of law (for instance on account of winding up or the process 
under the Code) does not however absolve the surety from its liability. Section 128 
of the Indian Contract Act, 1872 ("Contract Act") provides that the liability of a 
principal debtor and a surety is co-extensive, unless provided to the contrary in the 
contract. The word "co-extensive" is an objective for the word 'extent' and it can 
relate only to the quantum of the principal debt. The Solicitor General relied on 

28certain decisions in this regard.  It is stated that the creditor also has the liberty to 
proceed against the principal borrower and all sureties simultaneously; in this 

29regard, he cited Bank of Bihar Ltd. v. Dr. Damodar Prasad & Anr.  It is submitted 
that no court or co-surety can limit such a right. For this proposition, reliance was 

30placed on State Bank of India v. Index port Registered  and Industrial Investment 
31

Bank of India v. Biswanath Jhunjhunwala . Counsel also submitted that a surety 
cannot alter or defer such a right of the creditor. Hence, until the debt is paid off to 
the creditor in entirety, the guarantor is not absolved of its joint and several 
liability to make payment of the amounts outstanding in favour of the creditor.

44. The Solicitor General submitted that neither the guarantor's obligations 
are absolved nor discharged in terms of Sections 133 to 136 of the Indian Contract 
Act, 1872, on account of release/discharge/composition or variance of contract 
which a principal borrower may secure by way of operation of law for instance as 
under the Code. The rights of a creditor against a guarantor continue even in the 
event of bankruptcy or liquidation, stressed the Solicitor General, and relied on 
Maharashtra State Electricity Board Bombay v. Official Liquidator, High Court, 

32Ernakulum & Anr. , where this court considered the interplay of Sections 128 and 
134 of the Contract Act in the facts of the case. In that case, a company whose 
advances were secured by a guarantee went into liquidation. The court held that 
the fact the principal debtor went into liquidation had no effect on the liability of 
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45. To a similar end, the judgment of the Calcutta High Court in Gouri 
34Shankar Jain v. Punjab National Bank & Anr.  were relied on. It was held that 

none of the obligations of the surety under Section 133 to 139, 141 and 145 of the 
Contract Act are discharged on account of admission of a Section 7 application. 
As such, a discharge is on account of a statute and involuntary in nature. It was 
also argued that similarly, in terms of Section 31 of the Code, a resolution plan 
approved by the Adjudicating Authority is binding on all stakeholders including 
the guarantors, and hence, the release/discharge/ composition or variance of 
contract with the principal borrower in terms of a resolution plan, is "statutorily" 
presumed to be consented by the guarantors in question. Therefore, by way of 
approval of a resolution plan, any release/discharge secured by the principal 
borrower or entering into a composition with the principal borrower (reference to 
Section 135 of the Contract Act) cannot discharge the guarantor in any manner 
what so ever. The judgment of this court in State Bank of India v. V. Ramakrishnan 

35&Ors . too was relied on, where the court recognized that a guarantor cannot seek 
a discharge of its liability on account of approval of a resolution plan, and the 
terms of such a plan can provide for the continuation of the debt of the guarantors. 
It was submitted that the continuation of a financial creditor's claim against a 
guarantor would not lead to double recovery of a claim as the financial creditor 
would be able to recover only the balance debt which remains outstanding and 
unrecovered from the principal borrower. There are enough safeguards against 
double recovery as provided under (a) the settled principle of contract law that 
simultaneous remedy against the co-obligors does not permit the creditor to 
recover more than the total debt owed to it, and (b) the provisions of the Code 

the guarantor, because the discharge secured of the principal borrower was by 
"operation of law" and involuntary in nature. This was followed in Punjab 

33
National Bank v. State of UP . This court held that:

"In our opinion, the principle of the aforesaid decision of this 
court is equally applicable in the present case. The right of the 
appellant to recover money from respondents Nos. 1,2 and 3 
who stood guarantors arises out of the terms of the deeds of 
guarantee which are not in any way superseded or brought to a 
naught merely because the appellant may not be able to recover 
money from the principal-borrower. It may here be added that 
even as a result of the Nationalization Act the liability of the 
principal-borrower does not come to an end. It is only the mode 
of recovery which is referred to in the said Act."
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itself. The Solicitor General relied on the acknowledged practice, known as, the 
principle of "double dip" or the notion of dual nature of recovery by a creditor for 
the same debt from two entities - be it principal borrower and guarantor or co-
guarantors or co-debtors. When a primary obligor and a guarantor are liable on 
account of a single claim, the creditor can assert a claim for the full amount owed 
against each debtor until the creditor is paid in full (that is it can double dip). This 
means that in case a portion of debt is recovered from one of the entities, either 
principal borrower or guarantor, the other would be liable for the unsatisfied 
amount of the claim, the principal borrower being joint and several with the 
surety. This principle is opposed to the principle prohibiting "double proof" in 
which the same debt is pursued against the same estate twice, leading to double 
payment. This right of double dip of a creditor was spoken of, in recent judgment 
PAFCO 2916 INC. C/o Pegasus Aviation Finance Company vs. Kingfisher 

36
Airlines Limited , where the decree holders initiated simultaneous execution 
proceedings against both the principal debtor and the guarantor on the basis of the 
same decree, and the Executing Court suo moto raised the issue of maintainability 
to hold that both the execution petitions are not simultaneously maintainable. The 
High Court of Karnataka disagreed and held that the decree holders cannot be 
directed to amend their claims in each of the execution petitions to only half the 
decretal amount. Reliance was also placed on the judgment of the UK Supreme 

37Court in In Re Kaupthing Singer and Friedlander Ltd. (in administration) .

46. Mr. Rakesh Dwivedi, learned senior counsel, appearing for the State 
Bank of India, urged that the substance of the petitioners' argument is that Section 
1(3) does not empower the Central Government to enforce the provisions of Part 
III of the Code selectively to personal guarantors of Corporate Debtors only. The 
petitioners highlight that Part III applies to individuals and partnership firms in a 
composite manner, and the impugned notification dated 15.11.2019 splits up that 
unity by enforcing the provisions of Part III only upon personal guarantors of 
corporate debtors. It is urged that the submission that Section 1(3) does not confer 
the power of modification on the Central Government is presented by 
characterizing Section 1(3) as conditional legislation. He submits that Section 
1(3) has two distinct dimensions. Parliament firstly conferred on the Central 
Government not only the power to determine the date on which the Code will 
come into force, but also empowers it to appoint different dates for different 
provisions of the Code. It was intended that all the provisions of the Code may not 
be enforced at once. Given the width of impact and with an eye on the objectives 
set out in the statement of objects and reasons and preamble, a staggered 
enforcement was anticipated.
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47. Mr. Dwivedi stated that nothing much depends on the characterization of 
Section 1(3) as conditional or delegated legislation. Even conditional legislation 
involves a delegation of legislative power to the authority concerned. Under 
Section 1(3), the Central Government is only a delegate of the Parliament. In 
some cases, such provisions or provisions of broadly similar nature have been 
described by this court as conditional legislation, but equally in some cases such a 
power has been described as delegated legislation by different judges. Reliance 
was placed on Delhi Laws Act, 1912, In re v. Part 'C' States (Laws) Act, 1950 

38
(supra) and Lachmi Narain v. Union of India .

48. It was urged that provisions of diverse nature have been characterized as 
conditional legislation by this court. The cases relied upon by the Petitioners 
related to a challenge to the validity of legislative provisions on the ground of 
excessive delegation of legislative power. In In re Delhi Laws, the Central 
Government was expressly empowered to enforce certain laws with 
"modifications and restrictions". The power of modification was held to be 
limited to such modifications as did not affect the identity or structure or the 
essential purpose of the law. This was a departure from the judgment of the 

39Federal Court in Jatindra Nath . However, in the case of Lachmi Narain, the 
notification issued by the Government was challenged, and this court held that the 
real question was whether the delegate acts within the general scope of the 
affirmative words which give the power, and without violating any express 
conditions or restrictions by which that power is limited. While Jatindra Nath 
involved extension of the life of a temporary Act, in the Delhi Laws case, the 
power under consideration was to extend the laws of Part C States to Part A States. 

40Later, in Raghubar Swarup v. State of U.P  , the State Government was conferred 
power by Section 2 of U.P. Zamindari Abolition and Land Reforms Act, 1951, to 
extend the Act to other areas in the State. It involved selection of geographical 

41
area for applying the law. Similarly, in Tulsipur Sugar Company , the power was 
conferred to extend the U.P. Town Areas Act, 1914, to a notified area. Learned 
senior counsel argued that in Sardar Inder Singh (supra), the power conferred on 
the executive to extend the life of a temporary Act, even when no outer limit is 
prescribed, was upheld. In Bangalore Woollen, Cotton and Silk Mills v. Bangalore 

42Corporation , the power conferred on the Municipal Corporation to levy octroi 
on "other articles not specified in the Schedule" was upheld saying that it was 
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more in the nature of conditional legislation. Reliance was also place on ITC 
43

Bhadrachalam v. Mandal Revenue Officer , where the power to exempt any class 
of non-agricultural land and was upheld saying:

"the power to bring an Act into force as well as the power to 
grant exemption are both treated, without a doubt, as belonging 
to the category of conditional legislation".

Learned counsel therefore urged that the line of demarcation between conditional 
and delegated legislation at times gets blurred.

49. While judging the validity of the legislations, this Court has examined the 
sufficiency of the guidance afforded by the legislative policy indicated in the 

44
relevant statute. For this, reliance was placed on Edward Mills v. State of Ajmer . 
All these establish that diverse provisions apart from those which empower the 
executive to enforce the Act or provisions of the Act have been characterized as 
conditional legislation and their validity and scope has been determined in the 
light of the text, context and purpose of the Act.

50. Learned counsel stated that a schematic, structural and purposive 
construction of Section 1(3) of the Code needs to be adopted to determine the 
scope of the power conferred on the Central Government by Section 1(3) of the 
Code. The Petitioners apply the rule of literal construction and seek to construe 
Section 1(3) in isolation, without reference to the context, scheme or purpose of 
the Code. It is submitted that the ambit of Section 1(3) should not be determined 
by merely applying the doctrine of literal construction. All provisions of the Code, 
including the enforcement provision should be construed in the context of the 
entire enactment and the approach should be schematic, structural and purposive. 
Furthermore, Section 1(3) should not be construed in isolation. It is well settled 
that a statute has to be read as a whole. The scope of the power under Section 1(3) 
of the Code cannot be expounded without taking note of the scheme of the Code 
and the other related provisions. Counsel relied on the following observations of 

45this court in State of West Bengal v. Union of India

"In considering the true meaning of words or expression used by 
the legislature the court must have regard to the aim, object and 
scope of the statute to be read in its entirety. The court must 
ascertain the intention of the legislature by directing its 
attention not merely to the clauses to be construed but to the 
entire Statute; it must compare the clause with the other parts of 
the law, and the setting in which the clause to be interpreted 
occurs."
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52. Mr. Dwivedi stated that the impugned notification does not modify any 
provisions of the Code. By enforcing certain provisions of the Code by its seven 
clauses" only in so far as they relate to personal guarantors to corporate debtors", 
the notification does not modify any legislative provision. It merely carries out the 
Parliamentary intention as expressed by the scheme, structure and purpose of the 
Code. Section 1(3), Section 2, Section 3(23), Section 5(5)(a) and (22), Section 
14(3), Section 31(1)and in particular, Section 60 and Section 179 are indicative of 
the fact that the scheme and structure of the Code involves a parliamentary 
hybridization and legislative fusion of the provisions of Part III, in so far as 
personal guarantors of corporate debtors are concerned. The object of this 
hybridization is to empower the NCLT to deal with the insolvency resolution and 
bankruptcy process of the corporate debtor along with the corporate guarantor 
and personal guarantor of the corporate debtor. Parliament is conscious of the fact 
that personal guarantors to corporate debtors are generally promoters or close 
relatives of corporate debtors, and in many cases, the corporate's indebtedness 
was due to acts misfeasance and siphoning of funds done by personal guarantors. 
Apart from this, personal guarantors to corporate debtors have a contractually 
agreed debt alignment with such debtors. They are coextensively as well as jointly 
and severally responsible for the same debt. As Parliament created a legislative 
hybridization, Part III of the Code had to be enforced by the Central Government 
under Section 1(3) with Parliamentary categorization through Section 2. The 
unifying of the forum for insolvency resolution/bankruptcy of the corporate 
debtor along with its personal guarantor is a Parliamentary dispensation and 
determination. Therefore, Section 1(3) empowers the Central Government to 
appoint different dates for different provisions.

51. Legislative intent, it is urged, cannot be gathered by a bare mechanical 
interpretation of words or mere literal reading. The words are to be read and 
understood in the context of the scheme of the Act and the purpose or object with 
which the power is conferred. As Iyer, J. observed in Chairman Board of Mining 

46
Examination v. Ramji " to be literal in meaning is to see the skin and miss the soul. 
The judicial key to construction is the composite perception of the deha and the 
dehi of the provision". This has been followed in Directorate of Enforcement v. 

47Dipak Mahajan . Recently too, this court has moved on to accept purposive 
interpretation of the statute as the correct approach to ascertain legislative intent. 
If the given words can reasonably bear a construction which effectuates the 
purpose or object then that construction is to be preferred. In this regard, the 

48
decision in Arcelor Mittal v. Satish Kumar Gupta  and Swiss Ribbons (supra) 
were relied on.
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54. It was lastly contended that Section 78 is declaratory and states that Part 
III applies to individuals and partnership firms. It is made applicable to the 
various categories of individuals and partnership firms. Both Sections 2 and 78 
carry the margin caption of "application". Section 2 commences with "the 
provisions of this Code shall apply" to the six categories and Section 78 also 
declares that "Part III shall apply" to the mentioned categories. Section 2 
embraces the whole Code including Section 78 and other provisions enforced by 
the impugned notification, which clearly appoints the date of enforcement for 
Section 2(e) and other provisions, and Chapter III of Part III. There is no 
vivisection or dissection involved in the impugned notification.

55. Mr. K.V. Vishwanathan, learned senior counsel appearing for some 
respondents, argued that an overall reading of the provisions of the Code would 
show that personal guarantors to corporate debtors are a distinct class of 
individuals (by virtue of Section 2 (e) and Section 60); the classification is not 
achieved through the impugned notification, but by the amending Act of 2018, by 

53. Learned senior counsel highlighted Section 60(1), (2), (3) and (4) and urged 
that Parliament had merged the provisions of Part III with the process undertaken 
against the corporate debtors under Part II. The process of Part II and the 
provisions of Part III were legislatively fused for the purpose of proceedings 
against personal guarantors along with the corporate debtors. He argued that 
Section 179, the corresponding provision in Part III, begins by deploying the 
phrase "subject to the provisions of Section 60". Section 60(4) incorporates the 
provisions of Part III, in relation to proceedings before the NCLT against personal 
guarantors. Counsel cited Western Coalfield Ltd. v. Special Area Development 

49 50Authority ; Baleshwar Dayal v. Bank of India , and Nagpur Improvement Trust v. 
51

Vasantrao . It was submitted that other individuals and partnership firms do not 
figure in this Parliamentary hybridization/fusion. Sections 2(e) and 2(g) when 
read together, would indicate that personal guarantors are also individuals. Act 8 
of 2018 has brought about a trifurcation of the categories which were 
comprehended in Section 2(e) as it stood before the amendment. Section 179 also 
indicates that personal guarantors are individuals and Part III is applicable to 
them. In fact, it is by operation of the provisions in Chapter III of Part III that 
personal guarantors get the benefit of interim moratorium [Section 96] and 
moratorium [Section 101]. Personal guarantors do not get moratorium under 
Section 14. In this regard, reliance is placed on V Ramakrishnan (supra). It is 
contended that the hybridization achieved by the impugned notification does not 
create any anomaly or problem in enforcement.
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54
56. Mr. Vishwanathan cited Raghubir Sarup v. State of UP  and urged that the 
legislature acts within its rights in enacting a law and leaving it to the executive to 
apply it to different geographical areas at different times, depending upon various 
considerations. He also relied on Khargram Panchayat Samiti v. State of West 

55
Bengal  and argued that the power to bring into force different provisions, or 
different parts of a statute, on different dates, having regard to the subject matter, 
is part of the incidental power conferred by Parliament under Section 1 (3) of the 
Code.

Parliament. It is emphasized that the amendment ensured that the same forum 
(NCLT) deals with insolvency processes of corporate debtors, and also deals with 
similar issues relating to personal guarantors. The statute permits Part III 
application by NCLT in relation to personal guarantors. All that the impugned 
notification did was to operationalize these existing provisions of the Code. 

52Learned senior counsel cited Brij Sundar Kapoor v. First Additional Judge  to 
refute the petitioners' argument that the power under Section 1(3) power is a one-
time power. He also relied on Section 14 of the General Clauses Act, 1897, which 
states that any power conferred by any Act or Regulation can be exercised from 

53time to time .

57. Mr. Ritin Rai, learned senior counsel appearing for some respondents, 
urged that there is an inter connectedness between corporate debtors and personal 
guarantors, which was recognized by the 2018 amendment, evidenced by its 
Statement of Objects and Reasons. He stated that the power under Section 1(3) of 
the Code has been properly exercised. Mr. Rai submitted that like the impugned 

56notification, another notification was issued on 01-05-2018  bringing into effect 
provisions of the Code in relation to a distinct class, i.e., financial service 

57providers . This was achieved by bringing into force Sections 227 to 229 of the 
Code. It was submitted that the discretion conferred on the executive, to 
experiment, and bring into force a legislation in phases, is part of the general 
pattern of legislative practice and it recognizes that it is not always wise or 
possible to enforce provisions of a new law, together, at all places, in respect of all 
that it seeks to cover.
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53. "14. Powers conferred to be exercisable from time to time—(1) Where, by any Central Act or Regulation 
made after the commencement of this Act, any power is conferred, then unless a different intention appears 
that power may be exercised from time to time as occasion requires.

54. AIR 1959 SC 909.
55. 1987  (3) SCC 82. 
56. SO 1817 (E).

52. 1989 (1) SCC 561.

(2) This section applies also to all Central Acts and Regulations made on or after the fourteenth day of 
January, 1887."

57. Defined separately under Section 2 (17) of the Code. 
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58.  On 28  May, 2016, the Code was published in the official gazette after its 
passage in Parliament. It has been hailed as a major economic measure, aimed at 
aligning insolvency laws with international standards. Parliament's previous 
attempts to ensure recovery of public debt, (through the Recovery of Debts due to 
Banks or Financial Institutions Act, 1993, hereafter "RDBFI Act") securitization 
(by the Securitization and Reconstruction and Enforcement of Security Interests 
Act, 2002 hereafter "SARFESI") deal with certain facets of corporate insolvency. 
These did not result in the desired consequences. The aim of the Code is to 
a) promote entrepreneurship and availability of credit; b) ensure the balanced 
interests of all stakeholders and c) promote time-bound resolution of insolvency 
in case of corporate persons, partnership firms and individuals.

Provided that different dates may be appointed for different 
provisions of this Code and any reference in any such provision 
to the commencement of this Code shall be construed as a 
reference to the commencement of that provision.

The relevant provisions of the code are extracted below: 

(a) any company incorporated under the Companies Act, 
2013 (18 of 2013) or under any previous company law;

(1) This Code may be called the Insolvency and Bankruptcy 
Code, 2016.

Provided that Part III of this Code shall not extend to the State of 
58

Jammu and Kashmir.

2.    Application. - The provisions of this Code shall apply to -

(c) any Limited Liability Partnership incorporated under the 
Limited Liability Partnership Act, 2008 (6 of2009); 

"1. Short title, extent and commencement -

(2) It extends to the whole of India:

IV      The Provisions of the Code and the Impugned Notification

(3) It shall come into force on such date1 as the Central
Government may, by notification in the Official Gazette, 
appoint:

(b) any other company governed by any special Act for the 
time being in force, except in so far as the said provisions are 
inconsistent with the provisions of such special Act;
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58. Proviso omitted by the Jammu and Kashmir Reorganisation (Adaptation of Central Laws) Order, 2020 

vide S.O. 1123 (E), dated 18th March 2020 (w.e.f. 18-3-2020)
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(e) a partnership; 

(c) a company;

***

(10) "creditor" means any person to whom a debt is owed and 
includes a financial creditor, an operational creditor, a secured 
creditor, an unsecured creditor and a decree-holder;

(g) any other entity established under a statute, and includes a 
person resident outside India;

(a) an individual;

***

(11) "debt" means a liability or obligation in respect of a 
claim which is due from any person and includes a financial 
debt and operational debt;

(23) "person" includes— 

(b) a Hindu Undivided Family;

***

(d) a trust; 

(f) a limited liability partnership; and 

3. Definitions - In this Code, unless the context otherwise 
requires, -

(7) "corporate person" means a company as defined in clause 
(20) of section 2 of the Companies Act, 2013 (18 of 2013), a 
limited liability partnership, as defined in clause (n) of sub-
section (1) of section 2 of the Limited Liability Partnership Act, 
2008 (6 of 2009), or any other person incorporated with limited 
liability under any law for the time being in force but shall not 
include any financial service provider;

(d) such other body incorporated under any law for the time 
being in force, as the Central Government may, by notification, 
specify in this behalf;

(e) personal guarantors to corporate debtors;

(f) partnership firms and proprietorship firms; and

(g) individuals, other than persons referred to in clause (e).

***

(8) "corporate debtor" means a corporate person who owes a 
debt to any person;
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(5) "corporate applicant" means-

(b) a member or partner of the corporate debtor who is 
authorised to make an application for the corporate insolvency 
resolution process under the constitutional document of the 
corporate debtor; or

***

***

Provided that the Central Government may, by notification, 
specify the minimum amount of default of higher value which shall 
not be more than one crore rupees.

4. Application. -

(1) This Part shall apply to matters relating to the insolvency and 
liquidation of corporate debtors where the minimum amount of 

59 
the default is one crore rupees.

5.   Definitions. - In this part, unless the context otherwise requires -

(1) "Adjudicating Authority", for the purposes of this Part, means 
National Company Law Tribunal constituted under section 408 
of the Companies Act, 2013 (18 of 2013);

(a) corporate debtor; or

(c) an individual who is in charge of managing the operations 
and resources of the corporate debtor; or

(d) a person who has the control and supervision over the 
financial affairs of the corporate debtor;

(5A) "corporate guarantor" means a corporate person who is 
the surety in a contract of guarantee to a corporate debtor;

(22) "personal guarantor" means an individual who is the 
surety in a contract of guarantee to a corporate debtor"

59. Section 13 (Declaration of moratorium and public announcement) 
provides that the Adjudicating Authority shall (a) declare a moratorium for the 
purposes referred to under Section 14, (b) cause a public announcement of the 
initiation of corporate insolvency resolution process and call for the submission 
of claims under section 15, and (c) appoint an interim resolution professional in 
the manner as laid down in Section 16. A public announcement is to be made 
immediately after the appointment of the interim resolution professional. Section 
14 (Moratorium) provides that on the insolvency commencement date, the 
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59. W.e.f. 01.12.2016 vide Notification No. SO3594(E) dated 30.11.2016.
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60. The highlight of the Code is the institutional framework it envisions. This
framework consists of the regulator (Insolvency and Bankruptcy Board of India)
insolvency professionals, information utilities and adjudicatory mechanisms 
(NCLT and National Company Law Appellate Tribunal-NCLAT). These 
institutions and structures are aimed at promoting corporate governance and also 
enable a time bound and formal resolution of insolvency. The major features of 
the Code include a two- step process -insolvency resolution for corporate debtors 
where the minimum amount of the default is `1,00,00,000/-. Two processes are 
proposed by the Code: a) Insolvency resolution process (Sections 6 to 32 of the 
Code) - In this, the creditors play a crucial role in evaluating and ultimately 
determining whether the debtor's business can be continued and if so, what are the 
choices for its revival; and b) Liquidation [Sections 33-54 Code] - If revival fails 
or is not a feasible option, then creditors can resolve to wind up the company. 
Upon winding up, assets of the debtor are to be distributed.

Adjudicating Authority shall declare a moratorium prohibiting (a) the institution 
or continuation of suits or proceedings against the corporate debtor including 
execution of a judgment, decree, order, etc; (b) transferring, encumbering 
alienating or disposing of by the corporate debtor any of its assets or any legal 
right or beneficial interest; (c) any action to foreclose, recover or enforce any 
security interest created by the corporate debtor in respect of its property 
including any action under the Securitization and Reconstruction of Financial 
Assets and Enforcement of Security Interest Act, 2002; and (d) recovery of any 
property by an owner or lessor where such property is occupied by, or in the 
possession of the corporate debtor. Section 16 provides for the appointment and 
tenure of an interim resolution professional.

61. The insolvency resolution process under Section 6 can be initiated by the
financial creditor [Section 7 of the Code] or operational creditor [subject to 
issuing a demand notice to the corporate debtor stating the amount involved in the 
default, under Section 8, of the Code] against the corporate debtor in the NCLT. 
Voluntary insolvency proceedings may also be initiated by the defaulting 
company, its employees or shareholders [Section 10 of the Code]. Once the 
resolution process begins, for the entire period, a moratorium is ordered by the 
NCLT on the debtor's operations. During this period, no judicial proceedings can 
be initiated. There can also be no enforcement of securities, sale or transfer of 
assets or termination of essential contracts against the debtor. The next step is 
appointment of an Interim Resolution Professional under Section16 of the Code. 
The resolution professional has to work under the broad guidelines of the 
committee of creditors (or "COC"- in terms of Section 21 of the Code). The CoC 
includes all the financial creditors of the corporate debtor, except all related 
parties and operational creditors. Further, Section 22 of the Code provides that the 
CoC has to appoint the resolution professional. This resolution professional can 
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also be the interim resolution professional. A vote of 75% of the voting share shall 
determine the decisions of the committee to opt for either a revival or liquidation 
(Section 30). The decision of the CoC is binding not only on debtors, but also on 
all the other creditors. Different types of revival plans include fresh finance, sale 
of assets, haircuts (i.e. acceptance by creditors of amounts lower than what is due 
to them), change of management etc. The committee should approve the 
resolution plan forwarded by the creditor. Only upon approval does the resolution 
professional forward the plan to the adjudicating authority for final approval. The 
resolution plan has to be approved by the NCLT; while doing so, it can consider 
objections to the resolution plan by any party interested in voicing such objections 
(i.e. operational creditors, financial creditors, etc).

S.O. 4126(E).- ln exercise of the powers conferred by sub-
section (3) of section I of the Insolvency and Bankruptcy Code. 
2016 (31 of 2016). the Central Government hereby appoints the 
1st day of December,2019 as the date on which the following 
provisions of the said Code only in so far as they relate to 
personal guarantors to corporate debtors. shall come into 
force:

"NOTIFICATION

(4)  clause (g) to clause (i) of sub-section (2) of section 
239;

(2)  section 78 (except with regard to fresh start  
process) and section 79;

(3)  sections 94 to 187 (both inclusive);

62. Section 78(3) of the Code states that the adjudicating authority, for the 
purpose of Part III (that deals with insolvency Resolution and bankruptcy of 
individuals and partnership firms) would be the Debt Recovery Tribunal(DRT) 
that was established under the RDBFI Act. The adjudicating authority for 
corporate insolvency (companies, LLPs and limited liability entities), on the other 
hand, is the NCLT. The appeal from the NCLT lies to the National Company Law 
Appellate Tribunal (NCLAT). The appeal from the DRT lies to the Debt Recovery 
Appellate Tribunal (DRAT). This court hears appeals from both the NCLAT and 
the DRAT.

New Delhi. the 15th November, 2019

(1)   clause (e) of section 2;

63. The provisions of the Code were brought into force through different 
notifications issued on different dates.The impugned notification issued in the 
Gazette of India Extraordinary, by the Ministry of Corporate Affairs, reads as 
follows:
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V     Analysis and conclusions

(7) Section 249.

65. In Burah, the question arose in the context of a law made by the Indian 
Legislature removing the district of Garo Hills from the jurisdiction of the civil 
and criminal courts and the law applied to them, and to vest the administration of 
civil and criminal justice within the same district in such officers as the 
Lieutenant-Governor of Bengal might appoint for the purpose. By Section 9, the 
Lt. Governor was empowered from time to time, by notification in the Calcutta 
Gazette, to extend, mutatis mutandis, all or any of the provisions contained in the 
Act to the Jaintia, Naga and Khasi Hills and to fix the date of application thereof as 
well. By a notification, the Lt. Governor extended all the provisions, which was 
challenged by Burah, who was convicted of murder and sentenced to death. The 
High Court of Calcutta upheld his contention and held that Section 9 of the Act 
was ultra vires the powers of the Indian Legislature as it was a delegate of the 
Imperial Parliament and as such further delegation was not permissible. The Privy 
Council overturned that verdict, and held:

(5) clause (m) to clause (zc) of sub-section (2) of section 
239; 

(6) clause (zn) to clause (zs) of sub-section (2) of section 
240; and

[F. No. 30/21/2018-Insolvency Section] 
GYANESHWAR KUMAR SINGH, Jt. Secy."

64. The principal ground of attack in all these proceedings has been that the 
executive government could not have selectively brought into force the Code, and 
applied some of its provisions to one sub-category of individuals, i.e., personal 
guarantors to corporate creditors. All the petitioners in unison argued that the 
impugned notification, in seeking to achieve that end, is ultra vires. This 
argument is premised on the nature and content of Section 1(3), which the 
petitioners characterize to be conditional legislation. Unlike delegated 
legislation, they say, conditional legislation is a limited power which can be 
exercised once, in respect of the subject matter or class of subject matters. As long 
as different dates are designated for bringing into force the enactment, or in 
relation to different areas, the executive acts within its powers. However, when it 
selectively does so, and segregates the subject matter of coverage of the 
enactment, it indulges in impermissible legislation. Reliance has been placed on 
several judgments of this court, with respect to the limits of such power- notably 
the decisions of the Privy Council in Burah, of the Federal Court in Narothamdas 
Jethabai; In Re Delhi Laws Act, 1912, Jatindranath Gupta, Hamdard 
Dawakhana, Sabanayagam and Vasu Dev Singh.
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"Legislation which does not directly fix the period for its own
commencement, but leaves that to be done by an external
authority, may with quite as much reason he called incomplete; 
as that which does not itself immediately determine the whole 
area to which it is to be applied, but leaves this to be done by the 
same external authority. If it is an act of legislation on the part of 
the external authority so trusted to enlarge the area within 
which a law actually in operation is to be applied, it would seem 
a fortiori to be an act of legislation to bring the law originally 
into operation by fixing the time for its commencement....."

"Their Lordships agree that the Governor-General in Council 
could not, by any form of enactment, create in India, and arm 
with general legislative authority, a new legislative Power, not 
created or authorized by the Councils Act. Nothing of that kind 
has, in their Lordships' opinion, been done or attempted in the 
present case."

67. In the case of In re Delhi Laws Act, 1912, a reference made under Article 
143 of the Constitution, saw a polyvocal court and a plurality of judicial opinion 
by the seven judge bench of this court. Three provisions were referred for the 

It was also observed that:

66. The next case cited was Jatindra Nath Gupta where the validity of Section 
1(3) of the Bihar Maintenance of Public Order Act, 1948 was challenged on the 
ground that it empowered the Provincial Government to extend the life of the Act 
for one year with such modification as it could deem fit. The Federal Court held 
that the power of extension with modification is not a valid delegation of 
legislative power because it is an essential legislative function which cannot be 
delegated. The court observed, inter alia, that:

"The proviso contains the power to extend the Act for a period of 
one year with modifications, if any. It is one power and not two 
severable powers. The fact that no modifications were made in 
the Act when the power was exercised cannot help in determining 
the true nature of the power. The power to extend the operation 
of the Act beyond the period mentioned in the Act prima facie is 
a legislative power. It is for the Legislature to state how long a 
particular legislation will be in operation. That cannot be left to 
the discretion of some other body. The power to modify an Act of 
a Legislature, without any limitation on the extent of the power 
of modification, is undoubtedly a legislative power. It is not a 
power confined to apply the Act subject to any restriction, 
limitation or proviso (which is the aim as an exception) only. It 
seems to me therefore that the power contained in the proviso is 
legislative."
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opinion of this court. Having regard to the majority view, it was held that essential 
legislative functions could not be delegated, and that the power to repeal an 
enactment, extended by the Central Government, to a part C state, could not be 
delegated. The majority's conclusion was that the power of repeal is legislative. 
The observations in some of the judgments are telling, and are reproduced below. 
Kania, CJ observed as follows:

Mahajan, J had this to say:

"The section does not declare any law but gives the Central 
Government power to declare what the law shall be. The choice 
to select any enactment in force in any province at the date of 
such notification clearly shows that the legislature declared no 
principles or policies as regards the law to be made on any 
subject. It may be pointed out that under the Act of 1935 different 
provinces had the exclusive power of laying down their policies 

"53. It is common ground that no law creating such bodies has 
been passed by the Parliament so far. Article 246 deals with the 
distribution of legislative powers between the Centre and the 
States but Part 'C' States are outside its operation. Therefore on 
any subject affecting Part 'C' States, Parliament is the sole and 
exclusive legislature until it passes an Act creating a legislature or 
a council in terms of Article 240. Proceeding on the footing that a 
power of legislation does not carry with it the power of delegation 
(as claimed by the Attorney-General), the question is whether 
Section 2 of the Part 'C' States (Laws) Act is valid or not. By that 
section the Parliament has given power to the Central 
Government by notification to extend to any part of such State 
(Part 'C' State), with such restrictions and modifications as it 
thinks fit, any enactment which is in force in Part A State at the 
date of the notification. The section although framed on the lines 
of the Delhi Laws Act and the Ajmer-Merwara Act is restricted in 
its scope as the executive Government is empowered to extend 
only an Act which is in force in any of the Part A States. For the 
reasons I have considered certain parts of the two sections 
covered by Questions 1 and 2 ultra vires, that part of Section 2 of 
the Part 'C' States (Laws) Act, 1950, which empowers the Central 
Government to extend laws passed by any legislature of Part A 
State, will also be ultra vires. To the extent the Central Legislature 
or Parliament has passed Acts which are applicable to Part A 
States, there can be no objection to the Central Government 
extending, if necessary, the operation of those Acts to the Province 
of Delhi, because the Parliament is the competent legislature for 
that Province. To the extent however the section permits the 
Central Government to extend laws made by any legislature of 
Part A State to the Province of Delhi, the section is ultra vires."
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271.  For reasons given for answering Questions 1 and 2 that 
the enactments mentioned therein are ultra vires the 
constitution in the particulars stated, this question is also 
answered similarly. It might, however, be observed that in this 
case express power to repeal or amend laws already applicable 
in Part-C States has been conferred on the Central 
Government. Power to repeal or amend laws is a power which 
can only be exercised by an authority that has the power to enact 
laws. It is a power coordinate and coextensive with the power of 
the legislature itself. In bestowing on the Central Government 
and clothing it with the same capacity as is possessed by the 
legislature itself the Parliament has acted unconstitutionally."

in respect to subjects within their own legislative field. What 
policy was to be adopted for Delhi, whether that adopted in the 
province of Punjab or of Bombay, was left to the Central 
Government. Illustratively, the mischief of such law-making 
may be pointed out with reference to what happened in 
pursuance of this section in Ajmer-Merwara. The Bombay 
Agricultural Debtors' Relief Act, 1947, has been extended 
under cover of this section to Ajmer-Merwara and under the 
power of modification by amending the definition of the word 
'debtor' the whole policy of the Bombay Act has been altered. 
Under the Bombay Act a person is a debtor who is indebted and 
whose annual income from sources other than agricultural and 
manly labour does not exceed 33 per cent of his total annual 
income or does not exceed Rs 500, whichever is greater. In the 
modified statutes "debtor" means an agriculturist who owes a 
debt, and "agriculturist" means a person who earns his 
livelihood by agriculture and whose income from such source 
exceeds 66 per cent of his total income. The outside limit of Rs 
500 is removed. The exercise of this power amounts to making a 
new law by a body which was not in the contemplation of the 
Constitution and was not authorized to enact any laws. Shortly 
stated, the question is, could the Indian Legislature under the 
Act of 1935 enact that the executive could extend to Delhi laws 
that may be made hereinafter by a legislature in Timbuctoo or 
Soviet Russia with modifications. The answer would be in the 
negative because the policy of those laws could never be 
determined by the law making body entrusted with making laws 
for Delhi. The Provincial Legislatures in India under the 
Constitution Act of 1935 qua Delhi constitutionally stood on no 
better footing than the legislatures of Timbuctoo and Soviet 
Russia though geographically and politically they were in a 
different situation.
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"342. It will be noticed that the powers conferred by this section 
upon the Central Government are far in excess of those 
conferred by the other two legislative provisions, at least in 
accordance with the interpretation which I have attempted to 
put upon them. As has been stated already, it is quite an 
intelligible policy that so long as a proper legislative machinery 
is not set up in a particular area, the Parliament might empower 
an executive authority to introduce laws validly passed by a 
competent legislature and actually in force in other parts of the 
country to such area, with each modifications and restrictions 
as the authority thinks proper, the modifications being limited to 
local adjustments or changes of a minor character. But this 
presupposes that there is no existing law on that particular 
subject actually in force in that territory. If any such law exists 
and power is given to repeal or abrogate such laws either in 
whole or in part and substitute in place of the same other laws 
which are in force in other areas, it would certainly amount to 
an unwarrantable delegation of legislative powers. To repeal or 
abrogate an existing law is the exercise of an essential 
legislative power, and the policy behind such acts must be the 
policy of the legislature itself. If the legislature invests the 
executive with the power to determine as to which of the laws in 
force in a particular territory are useful or proper and if it is 
given to that authority to replace any of them by laws brought 
from other provinces with such modifications as it thinks proper, 
that would be to invest the executive with the determination of 
the entire legislative policy and not merely of carrying out a 
policy which the legislature has already laid down. Thus the 
power of extension, which is contemplated by Section 2 of Part-
C States (Laws) Act, includes the power of introducing laws 
which may be in actual conflict with the laws validly established 
and already in operation in that territory...."

68. It is apparent that the legislation which this court had to deal with had 
virtually granted what was described as a carte blanche in regard to whether to 
extend the provisions of any state Act, if so, which, the power of modification, as 
well as the power of repeal. The judges were agreed that within the broad remit of 
delegated legislative power, as long as essential legislative powers were not 
delegated, the provisions would not be ultra vires. However, the power to extend 
laws that Parliament had not enacted (as it was competent to enact, in respect of 
Part C states) as well as the power to repeal, was held to be legislative in content. 
Therefore, the court held such power to be ultra vires. This is evident from the 
following Opinion of the court, recorded as a result of the majority judgment:

B.K. Mukherjea, J, held as follows:
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357. The Court held by a majority that the provisions contained 
in Questions 1 and 2 are not ultra vires the legislatures which 
passed the Act containing those provisions. As regards the 
section mentioned on Question 3, the first part was held to be 
intra vires, but the second portion, which is in the following 
terms: 

"OPINION OF THE COURT

"provision may be made in any enactment so extended, for the 
repeal or amendment of any corresponding law (other than a 
Central Act) which is for the time being applicable to that Part-
C State", is ultra vires the Indian Parliament which passed the 
Act."

"22. It is contended that this section is invalid, because the 
Provincial Legislature has thereby delegated its legislative 
powers to the Provincial Government which it cannot do. This 
contention does not appear to me to be sound. The section itself 
shows that the Provincial Legislature having exercised its 
judgment and determined that the New Court should be invested 
with jurisdiction to try suits and proceedings of a civil nature of 
a value not exceeding Rs. 25,000, left it to the Provincial 
Government to determine when the Court should be invested 
with this larger jurisdiction, for which the limit had been fixed. 
It is clear that if and when the New Court has to be invested with 
the larger jurisdiction, that jurisdiction would be due to no 
other authority than the Provincial Legislature itself and the 
court would exercise that jurisdiction by virtue of the Act itself. 
As several of my learned colleagues have pointed out, the case 
of Queen v. Burah [3 A.C. 889.], the authority of which was not 
questioned before us, fully covers the contention raised, and the 
impugned provision is an instance of what the Privy Council has 
designated as conditional legislation, and does not really 

69.  In Narottamdas Jethabhai (supra) three issues were involved; one of them 
concerned the question of empowering the executive to designate a court to 
exercise jurisdiction upto `25,000/-, i.e. Section 4 of the Bombay City Civil 

60
Courts Act . The contention successfully raised before the High Court was that 
once the legislature had conferred jurisdiction upto a pecuniary limit of  ̀ 10,000/- 
to the City Civil Court, delegating the power to increase that jurisdiction was ultra 
vires. The argument was repelled by a majority of judges (Mahajan, Fazal Ali and 
B.K. Mukherjea, JJ). Fazal Ali, J stated that

60.  "Subject to the exceptions specified in Section 3, the Provincial Government, may by notification in the 
Official Gazette, invest the City Civil Court with jurisdiction to receive, try and dispose of all suits and other 
proceedings of a civil nature, arising within the Greater Bombay and of such value not exceeding Rs. 25,000 
as may be specified in the notification."
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70.     In Sardar Inder Singh, the validity of an ordinance which was extended by 
two notifications was involved. Section 4 of the original ordinance enacted that as 
long as it (the ordinance) was in force:

delegate any legislative power but merely prescribes as to how 
effect is to be given to what the Legislature has already decided. 
As the Privy Council has pointed out, legislation conditional on 
the use of particular powers or on the exercise of a limited 
discretion entrusted by the Legislature to persons in whom it 
places confidence, is no uncommon thing, and in many instances 
it may be highly convenient and desirable."

"no tenant shall be liable to ejectment or dispossession from the 
whole or a part of his holding in such area on any ground 
whatsoever."

Mahajan, J observed as follows:

Again, the court upheld the exercise of executive discretion on the ground that 
there was proper legislative framework and guidance to the government, with 
respect to conferring jurisdiction upon the City Civil Court, beyond the limit 
enacted by Section 3, and Section 4 was enacted to achieve that objective.

"The fixation of the maximum limit of the court's pecuniary 
jurisdiction is the result of exercise of legislative will, as without 
arriving at this judgment it would not have been able to 
determine the outside limit of the pecuniary jurisdiction of the 
new court. The policy of the legislature in regard to the 
pecuniary jurisdiction of the court that was being set up was 
settled by Sections 3 and 4 of the Act and it was to the effect that 
initially its pecuniary jurisdiction will be limited to Rs. 10,000 
and that in future if circumstances make it desirable - and this 
was left to the determination of the Provincial Government - it 
could be given jurisdiction to hear cases up to the value of 
Rs.25,000. It was also determined that the extension of the 
pecuniary jurisdiction of the new court will be subject to the 
provisions contained in the exceptions to Section 3. I am 
therefore of the opinion that the learned Chief Justice was not 
right in saying that the legislative mind was never applied as to 
the conditions subject to which and as to the amount up to which 
the new court could have pecuniary jurisdiction. All that was 
left to the discretion of the Provincial Government was the 
determination of the circumstances under which the new court 
would be clothed with enhanced pecuniary jurisdiction. The 
vital matters of policy having been determined, the actual 
execution of that policy was left to the Provincial Government 
and to such conditional legislation no exception could be 
taken."
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It is next contended that the notification dated June 20, 1953, is 
bad, because after the Constitution came into force, the Rajpramukh 
derived his authority to legislate from Article 385, and that 
under that Article his authority ceased when the Legislature of 
the State was constituted, which was in the present case, on 
March 29, 1952. This argument proceeds on a misconception as 
to the true character of a notification issued under Section 3 of 
the Ordinance. It was not an independent piece of legislation 
such as could be enacted only by the then competent legislative 
(1).authority of the State, but merely an exercise of a power 
conferred by a statute which had been previously enacted by the 
appropriate legislative authority. The exercise of such a power 
is referable not to the legislative competence of the Rajpramukh 

The validity of this ordinance, enacted originally in 1949 (and in force for two 
years), was extended twice, for two years each (by notifications dated June 14, 
1951 and June 20, 1953). The Legislative Assembly of Rajasthan was constituted  
and came into being on March 29, 1952. Till then, the Rajpramukh was vested 
with legislative authority. On October 15, 1955, a new enactment, the Rajasthan 
Tenancy Act No. III of 1955 came into force, and the relationship between 
landlords and tenants was governed by it. Negativing the challenge to the 
extension of the ordinance, this court ruled, (after considering Burah, In re Delhi 
Laws Act and Jatindra Nath Gupta) that:

"In the present case, the preamble to the Ordinance clearly 
recites the state of facts which necessitated the enactment of the 
law in question, and Section 3 fixed the duration of the Act as 
two years, on an understanding of the situation as it then 
existed. At the same time, it conferred a power on the 
Rajpramukh to extend the life of the Ordinance beyond that 
period, if the state of affairs then should require it. When such 
extension is decided by the Rajpramukh and notified, the law 
that will operate is the law which was enacted by the legislative 
authority in respect of " place, person, laws, powers ", and it is 
clearly conditional and not delegated legislation as laid down 
in The Queen v. Burah ([1878] 5 I.A. 178), and must, in 
consequence, be held to be valid. It follows that we are unable to 
agree with the statement of the law in Jatindra Nath Gupta v. 
The, State of Bihar([1949] F.C.R. 595) that a power to extend 
the life of an enactment cannot validly be conferred on an 
outside authority. In this view, the question as to the permissible 
limits of delegation of legislative authority on which the 
judgments in In re The Delhi Laws Act, 1912 ([1951] S.C.R. 
747), reveal a sharp conflict of opinion does not arise for 
consideration, and we reserve our opinion thereon.
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but to Ordinance No- IX of 1949, and provided Section 3 is valid, 
the validity of the notification is co- extensive with that of the 
Ordinance. If the Ordinance did not come to an end by reason of 
the fact that the authority of the Rajpramukh to legislate came to 
an end-and that is not and cannot be disputed-neither did the 
power to issue a notification which is conferred therein. The 
true position is that it is in his character as the authority on 
whom power was conferred under Section 3 of the Ordinance 
that the Rajpramukh issued the impugned notification, and not 
as the legislative authority of the State. This objection should 
accordingly be overruled."

"The question for decision then is, is the delegation constitutional 
in that the administrative authority has been supplied with 

"The distinction between conditional legislation and delegated 
legislation is this that in the former the delegate's power is that 
of determining when a legislative declared rule of conduct shall 
become effective; Hampton & Co. v. U.S. (1) and the latter 
involves delegation of rule making power which constitutionally 
may be exercised by the administrative agent. This means that the 
legislature having laid down the broad principles of its policy in 
the legislation can then leave the details to be supplied by the 
administrative authority. In other words by delegated 
legislation the delegate completes the legislation by supplying 
details within the limits prescribed by the statute and in the case 
of conditional legislation the power of legislation is exercised 
by the legislature conditionally leaving to the discretion of an 
external authority the time and manner -of carrying its 
legislation into effect as also the determination of the area to 
which it is to extend."

71.  In Hamdard Dawakhana (supra), the validity of Section 3(d) of the Drug 
and Magic Remedies (Objectionable Advertisement) Act, 1954 was in issue. 
Section 16(1) of that Act conferred power on the government to frame rules, 
among others, by Section 16(2)(a) "to specify any disease or condition to which 
the provisions of Section 3 shall apply" and by Section 16(2)(b) "prescribe the 
manner in which advertisement of articles or things referred to in cl. (c) of sub-s.(1) 
of Section 14 may be sent confidentially." The Central Government argued that 
Section 3(d), which empowered it to notify "any other disease or condition which 
maybe specified in the rules made under this Act" was an instance of conditional 
legislation. The relevant discussion on conditional legislation, in the judgment, is 
extracted below:

The court held that the impugned provision was impermissible delegation as it 
lacked legislative guidance as regards the exercise of executive power:
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"In the first category when the Legislature has completed its 
task of enacting a Statute, the entire superstructure of the 
legislation is ready but its future applicability to a given area is 
left to the subjective satisfaction of the delegate who being 
satisfied about the conditions indicating the ripe time for 
applying the machinery of the said Act to a given area exercises 
that power as a delegate of the parent legislative body. Tulsipur 
Sugar Co. 's case (supra) is an illustration on this point. When 
the Act itself is complete and is enacted to be uniformly applied 
in future to all those who are to be covered by the sweep of the 
Act, the Legislature can be said to have completed its task. All 
that it leaves to the delegate is to apply the same uniformly to a 
given area indicated by the parent Legislature itself but at an 
appropriate time. This would be an act of pure and simple 
conditional legislation depending upon the subjective 
satisfaction of the delegate as to when the said Act enacted and 
completed by the parent Legislature is to be made effective. As 
the parent Legislature itself has laid down a binding course of 
conduct to be followed by all and sundry to be covered by the 
sweep of the legislation and as it has to act as a binding rule of 
conduct within that sweep and on the basis of which all their 
future actions are to be controlled and guided, it can easily be 
visualised that of the parent Legislature while it enacted such 
law was not required to hear the parties likely to be affected by 
the operation of the Act, is delegate exercising an extremely 
limited and almost ministerial function as an agent of the 
principal Legislature applying the Act to the area at an 

proper guidance. In our view the words impugned are vague. 
Parliament has established no criteria, no standards and has 
not prescribed any principle on which a particular disease or 
condition is to be specified in the Schedule. It is not stated what 
facts or circumstances are to be taken into consideration to 
include a particular- condition or disease. The power of specifying 
diseases and conditions as given in s. 3(d) must therefore be 
held to be going beyond permissible boundaries of valid 
delegation. As a consequence the Schedule in the rules must be 
struck down."

72. In Sabanayagam (supra) the vires of a notification issued under Section 36 
of the Payment of Bonus Act, exempting the concerned statutory board from its 
coverage, was in issue. This court interpreted the notification as one operating 
from the date of its issue, thus resulting in the application of the Payment of Bonus 
Act for previous accounting years. As to the nature of the power (to exempt), this 
court, after considering various previous decisions, held that there are three broad 
categories of conditional legislation, and elaborated as follows:
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appropriate time is also not supposed and required to hear all 
those who are likely to be affected in future by the binding code 
of conduct uniformly laid down to be followed by all within the 
sweep of the Act as enacted by the parent Legislature.

However, there may be second category of conditional 
legislations wherein the delegate has to decide whether and 
under what circumstances a completed Act of the parent 
legislation which has already come into force is to be partially 
withdraw from operation in a given area or in given cases so as 
not to be applicable to a given class of persons who are 
otherwise admittedly governed by the Act. When such a power 
by way of conditional legislation is to be exercised by the 
delegate a question may arise as to how the said power can be 
exercised. In such an eventuality if the satisfaction regarding 
the existence of condition precedent to the exercise of such 
power depends upon pure subjective satisfaction of the delegate 
and if such an exercise is not required to be based on the prima 
face proof of factual data for ad against such an exercise and if 
such an exercise to uniformly apply in future to a given common 
class of subjects to be governed by such an exercise and when 
such an exercise is not to be confined to individual cases only, 
then even in such category of cases while exercising conditional 
legislative powers the delegate may not be required to have an 
objective assessment after considering rival versions on the 
data placed before it for being taken into consideration by it in 
exercise of such power of conditional legislation. For example if 
a tariff is fixed under the Act and exemption power is conferred 
on the delegate whether to grant full exemption or partial 
exemption from the tariff rate it may involve such an exercise of 
conditional legislative function wherein the exercise has to be 
made by the delegate on its own subjective satisfaction and once 
that exercise is made whatever exemption is granted or partially 
granted or partially withdrawn from time to time would be 
binding on the entire class of persons similarly situated and who 
will be covered by the seep of such exemptions, partial or whole, 
and whether granted or withdrawn, wholly or partially, and in 
exercise of such a power there may be no occasion to hear the 
parties likely to be affected by such an exercise. For example 
from a settled tariff say if earlier 30% exemption is granted by 
the delegate and then reduced to 20% all those who are 
similarly situated and covered by the sweep of such exemption 
and its modification cannot be permitted to say in the absence of 
any statutory provision to that effect that they should be given a 
hearing before the granted exemption is wholly or partially 
withdrawn. 
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In the aforesaid first two categories of cases delegate who 
exercises conditional legislation acting on its pure subjective 
satisfaction regarding existence of conditions precedent for 
exercise of such power may not be required to hear parties likely 
to be affected by the exercise of such power. Where the delegate 
proceeds to fill p the details of the legislation for the future - 
which is part of the integrated action of policy-making for the 
future, it is part of the future policy and is legislative. But where 
he merely determines either subjectively or objectively - 
depending upon the "conditions" imposed in the statute 
permitting exercise of power by the delegate - there is no 
legislation involved in the real sense and therefore, in our 
opinion, applicability of principles of fair play, consultation or 
natural justice to the extent necessary cannot be said to be 
foreclosed. Of course, the fact that in such cases of ̂ conditional 
legislation' these principles are not foreclosed does not 
necessarily mean that they are always mandated. In a case of 
purely ministerial function or in a case where no objective 
conditions are prescribed and the matter is left to the subjective 
satisfaction of the delegate (as in categories one and two 
explained above) no such principles of fair play, consultation or 
natural justice could be attracted. That is because the very 
nature of the administrative determination does not attract 
these formalities and not because the determination is 
legislative in character. There may  also   be  situations   where   
the persons   affected  are unidentifiable class of persons or 
where public interest or interests of State etc. preclude 
observations of such a procedure. (....)"

73. In another decision, Vasu Dev Singh, the court had to decide upon the 
validity of a notification issued by the Administrator of Chandigarh dated 
7.11.2002, directing that the provision of the East Punjab Urban Rent Restriction 
Act, 1949, (which was extended by Parliament to Chandigarh by the East Punjab 
Urban Rent Restriction Act (Extension to Chandigarh) Act 1974) was not 
applicable to buildings and rented lands whose monthly rent exceeded ̀ 1500. The 
Administrator justified the notification as an instance of conditional legislation 
since the power under Section 3 enabled him to exempt provisions of the Act to 

61
classes of buildings . This court disagreed with the contention that the exemption 
was in the exercise of conditional legislative power:

61.  "3. Exemptions.—The Central Government may direct that all or any of the provisions of this Act, 

shall not apply to any particular building or rented land or any class of buildings or rented lands."
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"16. We, at the outset, would like to express our disagreement with 
the contentions raised before us by the learned counsel appearing on 
behalf of the respondents that the impugned notification is in effect 
and substance a conditional legislation and not a delegated 
legislation. The distinction between conditional legislation and 
delegated legislation is clear and unambiguous. In a conditional 
legislation the delegatee has to apply the law to an area or to 
determine the time and manner of carrying it into effect or at such 
time, as it decides or to understand the rule of legislation, it would be 
a conditional legislation. The legislature in such a case makes the 
law, which is complete in all respects but the same is not brought into 
operation immediately. The enforcement of the law would depend 
upon the fulfilment of a condition and what is delegated to the 
executive is the authority to determine by exercising its own 
judgment as to whether such conditions have been fulfilled and/or 
the time has come when such legislation should be brought into force. 
The taking effect of a legislation, therefore, is made dependent upon 
the determination of such fact or condition by the executive organ of 
the Government. Delegated legislation, however, involves 
delegation of rule-making power of legislation and authorises an 
executive authority to bring in force such an area by reason thereof. 
The discretion conferred on the executive by way of delegated 
legislation is much wider. Such power to make rules or regulations, 
however, must be exercised within the four corners of the Act. 
Delegated legislation, thus, is a device which has been fashioned by 
the legislature to be exercised in the manner laid down in the 
legislation itself. By reason of Section 3 of the Act, the Administrator, 
however, has been empowered to issue a notification whereby and 
whereunder, an exemption is granted for application of the Act 
itself."

After considering a large number of decisions, including those where this court 
had upheld exemptions issued by different states based on rent, this court 
concluded that there was insufficient justification for the impugned exemption 
notification, and that it was ultra vires the power conferred upon the 
Administrator:

"150. Moreover, the notification has not been issued for a 
limited period. It will have, therefore, a permanent effect. 
Submission of Mr Nariman that having regard to the provisions 
of the General Clauses Act, the same can be modified, amended 
at any time and withdrawn, cannot be accepted for more than 
one reason. Firstly, the respondent proceeded on the basis that 
the said notification has been issued with a view to give effect to 
the National Policy i.e. amendments must be carried out until a 
new Rent Act is enacted. Whether the Act would be enacted or 
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"It is for the Legislature to state how long a particular legislation 
will be in operation. That cannot be left to the discretion of some 
other body. The power to modify an Act of a Legislature, without 
any limitation on the extent of the power of modification, is 
undoubtedly a legislative power."

"Legislation, conditional on the use of particular powers, or on 
the executive of a limited discretion, entrusted by the Legislature 
to persons in whom it places confidence is no uncommon thing; 
and, in many circumstances, it may be highly convenient"

In Jitendra Nath Gupta (supra), what the Federal Court held objectionable was the 
conferment of power to extend provisions of an enactment, beyond its expressed 
duration or time:

The plurality of judgments, as well as opinions rendered in In Re Delhi Laws Act, 
1912, makes that decision a somewhat complex reading. Yet, the final per curiam 
opinion of the court was that the power to extend, modify or repeal enactments of 
Part C States, in respect of matters which the Parliament had not directly enacted, 
amounted to excessive legislation. Additionally, exception was taken to the power 

"it is quite an intelligible policy that so long as a proper legislative 
machinery is not set up in a particular area, the Parliament might 
empower an executive authority to introduce laws validly passed 
by a competent legislature and actually in force in other parts of 
the country to such area, with each modifications and restrictions 
as the authority thinks proper, the modifications being limited to 
local adjustments or changes of a minor character."

74.     A close reading of the decisions cited on behalf of the petitioners would 
reveal that the power to extend laws has been upheld. As B.K. Mukherjea 
observed, in In re Delhi Laws Act, 1912 (supra):

not is a matter of surmises and conjectures. It would be again a 
matter of legislative policy which was not within the domain of 
the Administrator. Secondly, the Administrator in following the 
National Policy proceeded on the basis that the provisions of the 
Act must ultimately be repealed. When steps are taken to repeal 
the Act either wholly or in part, the intention becomes clear i.e. 
the same is not meant to be given a temporary effect. When the 
repealed provisions are sought to be brought back to the statute-
book, it has to be done by way of fresh legislation. (...) What can 
be done in future by another authority cannot be a ground for 
upholding an executive act."

Lord Selborne, in Burah (supra) held such power to be unexceptionable, 
saying that 
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to repeal, being delegated, as it was an essential legislative power.

75.  In Sardar Inder Singh (supra), the extension of rent restriction ordinances 
was in question; the court did not apply the rule in Jatindra Nath Gupta (supra), 
and ultimately held that the true position was that the Rajpramukh "in his 
character as the authority on whom power was conferred under Section 3 of the 
Ordinance that the Rajpramukh issued the impugned notification, and not as the 
legislative authority of the State." In Hamdard Dawakhana (supra), the argument 
that Section 3 was conditional legislation was negatived and it was held to be an 
instance of excessive delegation, where Parliament did not indicate any guidance 
for inclusion of particular instances in the schedule, leaving it to the executive 
government to decide the issue, in what could be an arbitrary manner. Vasu Dev 
Singh (supra) was a case where the court held that the power to exclude from 
application of the enactment, based on the quantum of rent, was premised on the 
Administrator's opinion that the legislation would be repealed, having regard to a 
National Policy. Moreover, the notification excluded the application of the Act in 
relation to premises based on rent and had a permanent character. This court held 
that the notification was an instance of impermissible legislation by the executive. 
It is evident that the court ruled in Jitendra Nath Gupta, In re Delhi Laws Act and 
Vasu Dev Singh that the exercise of extending an enactment beyond the time of its 
designated application by the legislature; the power of extension, modification 
and repeal of laws made by other legislative bodies; and the limiting the 
application of an enactment based on a quantification (an amount of rent) were 
legislative exercises, beyond the powers conferred. They stricto sensu fall in the 
category of "general legislative authority, a new legislative Power, not created or 
authorized" by the parent legislation, (per Burah, supra). In Hamdard Dawakhana, 
the power to include new drugs, was held to be uncanalized, i.e. without any 
legislative guidance. The decision did not involve bringing into force provisions 
of an enactment, or exclusion, but inclusion within its fold, without any statutory 
guidance on new drugs. The case therefore involved delegated legislation.

76.  It would now be useful to analyse some decisions cited by the 
respondents. In Bishwambhar Singh (supra) the power under Section 3(1) of the 
Orissa Estates Abolition (Amendment) Act, 1952 was involved. The provision 
enabled the state to declare that an estate had - in terms of notifications issued in 
that regard- vested in it, free from all encumbrances. This court negatived the 
challenge to that provision:

"77. The long title of the Act and the two preambles which have 
been quoted above clearly indicate that the object and purpose of 
the Act is to abolish all the rights, title and interest in land of 
intermediaries by whatever name known. This is a clear 
enunciation of the policy which is sought to be implemented by the 
operative provisions of the Act. Whatever discretion has been 
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5. [...] In the very nature of things, it would have been impossible 
for the legislature to decide in what areas and in respect of which 

vested in the State Government under Section 3 or Section 4 
must be exercised in the light of this policy and, therefore, it 
cannot be said to be an absolute or unfettered discretion, for 
sooner or later all estates must perforce be abolished. From the 
very nature of things a certain amount of discretionary latitude 
had to be given to the State Government. It would have been a 
colossal task if the State Government had to take over all the 
estates at one and the same time. It would have broken down the 
entire administrative machinery. It could not be possible to collect 
sufficient staff to take over and discharge the responsibilities. It 
would be difficult to arrange for the requisite finance all at once. It 
was, therefore, imperative to confer some discretion on the State 
Government. It has not been suggested or shown that in practice 
any discrimination has been made."

In Basant Kumar Sarkar (supra), the power in question was Section 1(3) of the 
Employees State Insurance Act, which enabled the government to extend the 
enactment to establishments. This court negatived that the power was ultra vires:

"4. The argument is that the power given to the Central
Government to apply the provisions of the Act by notification,
confers on the Central Government absolute discretion, the
exercise of which is not guided by any legislative provision and is,
therefore, invalid. The Act does not prescribe any considerations 
in the light of which the Central Government can proceed to act 
under Section 1(3) and such un-canalised power conferred on the 
Central Government must be treated as invalid. We are not 
impressed by this argument. Section 1(3) is really not an 
illustration of delegated legislation at all; it is what can be
properly described as conditional legislation. The Act has
prescribed a self-contained Code in regard to the insurance of 
the employees covered by it; several remedial measures which 
the legislature thought it necessary to enforce in regard to such
workmen have been specifically dealt with and appropriate
provisions have been made to carry out the policy of the Act as 
laid down in its relevant sections. Section 3(1) of the Act 
purports to authorise the Central Government to establish a 
Corporation for the administration of the scheme of Employees' 
State Insurance by a notification. In other words, when the 
notification should be issued and in respect of what factories it 
should be issued, has been left to the discretion of the Central 
Government and that is precisely what is usually done by 
conditional legislation. [....]

Lalit Kumar Jain Vs. Union of India (SC)



1271I.L.R.[2021]M.P.

77. The next decision cited was Lachmi Narain (supra). Here, the Central 
Government was empowered by Section 2 of the Part C States (Laws) (Act), 1950 
to extend through a notification any enactment in Part A States. The Central 
Government had issued a Notification in 1951 to extend the provisions of the 
Bengal Finance (Sales Tax) Act to the then Part C State of Delhi. In 1957, a 
notification in exercise of this power under Section 2 was issued modifying the 
earlier notification resulting in withdrawal of certain benefits. In the background 
of these facts, a three-judge bench of this Court dealing with an argument on 
whether the power to extend with or without modifications any enactment was 
conditional or delegated legislation, made the following observations:

factories the Employees' State Insurance Corporation should be 
established. It is obvious that a scheme of this kind, though very 
beneficent, could not be introduced in the whole of the country all 
at once. Such beneficial measures which need careful 
experimentation have some times to be adopted by stages and in 
different phases..."

"49. Before proceeding further, it will be proper to say a few 
words in regard to the argument that the power conferred by 
Section 2 of the Laws Act is a power of conditional legislation 
and not a power of 'delegated' legislation. In our opinion, no 
useful purpose will be served to pursue this line of argument 
because the distinction propounded between the two categories 
of legislative powers makes no difference, in principle. In either 
case, the person to whom the power is entrusted can do nothing 
beyond the limits which circumscribe the power; he has to act - 
to use the words of Lord Selbourne - "within the general scope of 
the affirmative words which give the power" and without 
violating any "express conditions or restrictions by which that 
power is limited". There is no magic in a name. Whether you call it 
the power of "conditional legislation" as Privy Council called it in 
Burah's case (supra), or 'ancillary legislation' as the Federal 
Court termed it in Choitram v. C. I. T., Bihar, or 'subsidiary 
legislation' as Kania, C. J. Styled it, or whether you camouflage it 
under the veiling name of 'administrative or quasi-legislative 
power' - as Professor Cushman and other authorities have done it 
- necessary for bringing into operation and effect an enactment, 
the fact remains that it has a content, howsoever small and 
restricted, of the law-making power itself. There is ample 
authority in support of the proposition that the power to extend 
and carry into operation an enactment with necessary 
modifications and adaptations is in truth and reality in the 
nature of a power of delegated legislation."
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61. It is true that the word "such restrictions and modifications 
as it thinks fit" if construed literally and in isolation, appear to 
give unfettered power of amending and modifying the enactment 
sought to be extended. Such a wide construction must be 
eschewed lest the very validity of the section becomes 
vulnerable on account of the vice of excessive delegation. 
Moreover, such a construction would be repugnant to the 
context and the content of the section, read as a whole, and the 
statutory limits and conditions attaching to the exercise of the 
power. We must, therefore, confine the scope of the words 
"restrictions and modifications" to alterations of such a 
character which keep the inbuilt policy, essence and substance 
of the enactment sought to be extended, intact, and introduce 
only such peripheral or insubstantial changes which are 
appropriate and necessary to adapt and adjust it to the local 
conditions of the Union territory."

After these observations, this court held that the power of modification could not 
have been exercised by the Government in the manner that it did, and observed as 
follows:

"60. The power given by Section 2 exhausts itself on extension of 
the enactment; it cannot be exercised repeatedly or subsequently 
to such extension. It can be exercised only one, simultaneously 
with the extension of the enactment. This is one dimension of the 
statutory limits which circumscribe the power. The second is 
that the power cannot be used for the purpose other than that of 
extension. In the exercise of this power, only such "restrictions 
and modifications can be validly engrafted in the enactment 
sought to be extended, which are necessary to bring it into 
operation and effect in the Union territory. "Modifications" 
which are not necessary for, or ancillary and subservient to the 
purpose of extension, are not permissible. And, only such 
"modifications" can be legitimately necessary for such purpose 
as are required to adjust, adapt and make the enactment 
suitable to the peculiar local conditions of the Union territory 
for carrying it into operation and effect. In the context of the 
section, the words "restrictions and modifications" do not cover 
such alterations as involve a change in any essential feature, of 
the enactment or the legislative policy built into it. This is the 
third dimension of the limits that circumscribe the power.

78.  It would be useful at this stage to set out in tabular form, the various dates 
on which the provisions of the Code were brought into force. The chart is set out 
below: 
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SI.  
No  

Date  S.O.  Provisions brought into force  

1.
 

05.08.2016
 

S.O. 2618(E)
 

Sections 188 to 194
 2.

 
19.08.2016

 
S.O. 2746(E)

 

 3.

 

01.11.2016

 

S.O.3355(E)

4.

 

15.11.2016

 

S.O. 3453(E)

 
5.

 

Came into force on     
01.12.2016 vide 
S.O. dated 
30.11.2016

 

S.O. 3594(E)

 

 

 

6.

 

S.O.  dated

 

09.12.2016 Came 

 

into force on

 

15.12.2016

 

S.O. 3687(E)

 

7.

 

S.O. dated 
30.03.2017; came 
into force on 
01.04.2017

 

S.O. 1005(E)

 

8.

 

Came into force on     
01.04.2017 vide 
S.O. dated 
15.05.2017

S.O. 1570(E)

  
 

9. 14.06.2017 S.O. 1910(E) Section 55 to section 58 (both inclusive)
10. 01.05.2018 S.O. 1817(E) Section 227 to section 229 (both inclusive)
11. S.O. dated

15.11.2019
(impugned 
notification)
Came into force on 
01.12.2019

S.O. 4126(E) Section 2 (e); section 78 (except with regard to fresh start 
process) and section 79; Sections 94 to 187 [both inclusive]; 
Section 239 (2) (g) to (i) ;239 (2) (m) to (zc);Section 240 (2) 
(zn) to (zs); and section 249 only in so far as they relate to 
personal guarantors to corporate debtors

Clause (a) to clause (d) of section 2 relating to voluntary 
liquidation or bankruptcy

Section 59; section 209 to 215 (both inclusive); subsection (1) 
of section 216; and section 234 and section 235

Section 33 to section 54 (both inclusive)

Clause (a) to clause (d) of section 2 (except with regard to 
voluntary liquidation or Bankruptcy section 4 to section 32 
(both inclusive), section 60 to section 77 (both inclusive), 
section 198, section 231, section 236 to section 238 (both 
inclusive) and clause (a) to clause (f) of subsection (2) of 
section 239

Section 199 to section 207 (both inclusive), clause (c) and 
clause (e) of sub-section (1) of section 208, sub-section (2) of 
section 208, section 217 to section 220 (both inclusive) sections 
251, 253, 254 and 255

Clause (2) to clause(4), clause (6) to clause (21), clause (23) to 
clause (25), clause (27) clause (29) to clause (36) of section 3, 
sections 196, 197 and 223, clause(ze) to clause (zh), clause (zl) 
to clause (zm) of sub-section (2) of section 239, clause (a) to 
clause (zm), clause (zu) to clause (zzzc) of sub-section (2) of 
section 240, section 244, section 246 to section 248 (both 
inclusive), sections 250 and 252

Clauses (1), (5), (22), (26), (28) and (37) of section 3, sections 
221, 222, 225, 226, 230, 232and 233, sub-section (1) and 
clause (zd) of sub-section (2) of section 239, sub-section (1) 
and clause (zt) of sub-section (2) of section 240, sections 241 
and 242
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79. The above tabular chart reveals that the provisions relating to the 
Insolvency and Bankruptcy Board of India were brought into force at the earliest 
point of time, i.e., 05.08.2016. This was to enable the setting up of the regulatory 
body so that it could commence its task of examining the relevant issues and 
evolving standards to be embodied in rules and regulations. Thereafter, the 
notification dated 19.08.2016 brought into force Chapter VII) of Part-IV and 
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80. The notification of 30.11.2016 brought into force certain provisions that 
had the effect of operationalizing the enactment in respect of four distinct categories, 
i.e. companies incorporated under the Companies Act, companies governed by 
special Act, LLPs and other bodies incorporated under any law which the Central 
Government could by notification specify. These provisions triggered the 
application of the Code to corporate debtors as well as LLPs and other companies 
and corporations. Significantly, provisions with regard to voluntary liquidation or 
bankruptcy were excluded from application by this notification. Those provisions 
were brought into force by the eighth notification dated 01.04.2017, with effect 
from 15.05.2017. In the meanwhile, the notification dated 09.12.2016 with effect 
from 15.12.2016, operationalized Sections 33 to 44 which deal with the 
liquidation process.

81. It is quite evident that the method adopted by the Central Government to 
bring into force different provisions of the Act had a specific design: to fulfill the 
objectives underlying the Code, having regard to its priorities. Plainly, the Central 
Government was concerned with triggering the insolvency mechanism processes 
in relation to corporate persons at the earliest. Therefore, by the first three 
notifications, the necessary mechanism such as setting up of the regulatory body, 
provisions relating to its functions, powers and the operationalization of 
provisions relating to insolvency professionals and agencies were brought into 
force. These started the mechanism through which insolvency processes were to 
be carried out and regulated by law. In the next phase, the part of the Code dealing 
with one of its subjects, i.e., corporate persons [covered by Section 2(a) to 2(d) of 
the Code] was brought into force. The entire process for conduct of insolvency 
proceedings and provisions relating to such corporate persons were brought into 
force. The other notifications brought into force certain consequential provisions, 
as well as provisions which give overriding effect to the Code (as also the 
provisions that amend or modify other laws). All these clearly show that the 
Central Government followed a stage-by-stage process of bringing into force the 
provisions of the Code, regard being had to the similarities or dissimilarities of the 
subject matter and those covered by the Code. 

some provisions of Part-V - relating to finance, acts, audit and miscellaneous 
provisions. These were the provisions ancillary to the working of the Board. The 
next to be brought into force were parts of Sections 196-197 and 223, again which 
dealt with the Board's functions, its funds etc. as well as Sections 244, 246-248 
and 250-252. These were general provisions relating to the provisions that 
amended various other enactments in terms of the Schedules set out to the Code. 
The fourth notification dated 15.11.2016 brought into force those provisions 
relating to insolvency professional agencies and some other provisions which 
amended other enactments.
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82.  As discussed in a previous part of this judgment, insolvency proceedings 
relating to individuals is regulated by Part-III of the Code. Before the amendment 
of 2018, all individuals (personal guarantors to corporate debtors, partners of 
firms, partnership firms and other partners as well as individuals who were either 
partners or personal guarantors to corporate debtors) fell under one descriptive 
description under the unamended Section 2(e). The unamended Section 60 
contemplated that the adjudicating authority in respect of personal guarantors was 
to be the NCLT. Yet, having regard to the fact that Section 2 brought all three 
categories of individuals within one umbrella class as it were, it would have been 
difficult for the Central Government to selectively bring into force the provisions 
of part -III only in respect of personal guarantors. It was here that the Central 
Government heeded the reports of expert bodies which recommended that 
personal guarantors to corporate debtors facing insolvency process should also be 
involved in proceedings by the same adjudicator and for this, necessary 
amendments were required. Consequently, the 2018 Amendment Act altered 
Section 2(e) and subcategorized three categories of individuals, resulting in 
Sections 2(e), (f) and (g). Given that the earlier notification of 30.11.2016 had 
brought the Code into force in relation to entities covered under Section 2(a) to 
2(d), the amendment Act of 2018 provided the necessary statutory backing for the 
Central Government to apply the Code, in such a manner as to achieve the 
objective of the amendment, i.e. to ensure that adjudicating body dealing with 
insolvency of corporate debtors also had before it the insolvency proceedings of 
personal guarantors to such corporate debtors.

84. Section 2, i.e., (application provision of the Code, in relation to different 
entities), as originally enacted, did not contain a separate category of personal 
guarantors to corporate debtors. Instead, personal guarantors were part of a 
category or group of individuals, to whom the Code applied (i.e. individuals, 
proprietorship and partnership firms, per Section 2(e) which stated "partnership 
firms and individuals"). The Code envisioned that the insolvency process 
outlined in provisions of Part III was to apply to them. The Statement of Objects 
and Reasons for the Amendment Bill of 2017, which eventually metamorphosized 
into the Amendment Act, stated that the Code provided for insolvency resolution 
for individuals and partnership firms

83. The amendment of 2018 also altered Section 60 in that insolvency and
bankruptcy processes relating to liquidation and bankruptcy in respect of three
categories, i.e. corporate debtors, corporate guarantors of corporate debtors and
personal guarantors to corporate debtors were to be considered by the same 
forum, i.e. NCLT. 

"which are proposed to be implemented in a phased manner on 
account of the wider impact of these provisions. In the first 
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"Section 1. (1) This Act may be called the Insolvency and 
Bankruptcy Code (Amendment) Act, 2018.

85. The amendment introduced Section 2(e) i.e. personal guarantors to 
corporate debtors, as a distinct category to whom the Code applied. Now, the 
amendment was brought into force retrospectively, on 23 November, 2017. 
Section 1 of the Amendment Act states:

"(2) Without prejudice to sub-section (1) and notwithstanding 
anything to the contrary contained in this Code, where a 
corporate insolvency resolution process or liquidation 
proceeding of a corporate debtor is pending before a National 
Company Law Tribunal, an application relating to the insolvency 
resolution or liquidation or bankruptcy of a corporate guarantor 
or personal guarantor, as the case may be, of such corporate 
debtor shall be filed before the National Company Law Tribunal"

The amended Section 60 (2) reads as follows:

87. The amendment inserted the expression "or liquidation" before the words 
"or bankruptcy" and also inserted the expression "of a corporate guarantor... as 
the case may be, of" such corporate debtor. The interpretation of this expression 

(2) It shall be deemed to have come into force on the 23rd day of 
November, 2017."

86. In addition to amending Section 2, the same Amendment also amended 
Section 60 (2). Interestingly, though "personal guarantor" was not defined, and fell 
within the larger rubric of  "individual" under the Code, the adjudicating authority 
for insolvency process and liquidation of corporate persons including corporate 
debtors and personal guarantors was the NCLT- even under the unamended Code. 
The amendment of Section 60(2) added a few concepts. This is best understood on 
a juxtaposition of the unamended and the amended provisions: The unamended 
Section 60 (2) read as follows:

phase, the provisions would be extended to personal guarantors 
of corporate debtors to further strengthen the corporate 
insolvency resolution process and a clear enabling provision 
for the purpose has been provided in the Bill."

"(2) Without prejudice to sub-section (1) and notwithstanding 
anything to the contrary contained in this Code, where a 
corporate insolvency resolution process or liquidation 
proceeding of a corporate debtor is pending before a National 
Company Law Tribunal, an application relating to the insolvency 
resolution or bankruptcy proceeding of a personal guarantor of 
the corporate debtor shall be filed before the National Company 
Law Tribunal."
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Koteswar Vittal Kamath was concerned with the interpretation of the proviso to 
Article 304(b) of the Constitution of India which provided that:

"Where a sentence in a statute contains several antecedents and 
several consequences, they are to be read distributively, that is to 
say, each phrase or expression is to be referred to its appropriate 
object."

The term "no Bill or amendment" was construed distributively. The Court held

has to be contextual. There is no question of liquidation of a personal guarantor, 
an individual. In such cases, this court has ruled that the principle behind the 
maxim "reddendo singular singulis" applies. This court had, in Koteswar Vittal 

62Kamath v. K. Rangappa Baliga & Co  quoted Black's Interpretation of Laws, to 
explain the meaning of that maxim:

"Provided that no Bill or amendment for the purposes of clause 
(b) shall be introduced or moved in the Legislature of a State 
without the previous sanction of the President."

"In our opinion, the High Court did not correctly appreciate the 
position. The language of the proviso cannot be interpreted in 
the manner accepted by the High Court without doing violence 
to the rules of construction. If both the words "introduced" or 
"moved" are held to refer to the Bill, it must necessarily be held 
that both those words will also refer to the word "amendment". 
On the face of it, there can be no question of introducing an 
amendment. Amendments are moved and then, if accepted by 
the House, incorporated in the Bill before it is passed. There is 
further an indication in the Constitution itself that wherever a 
reference is made to a Bill, the only step envisaged is 
introduction of the Bill. There is no reference to such a step as a 
Bill being moved. The Articles, of which notice may be taken in 
this connection, are Articles 109, 114, 117, 198 and 207. In all 
these articles, whatever prohibition is laid down relates to the 
introduction of a Bill in the Legislature. There is no reference at 
any stage to a Bill being moved in a House. The language thus 
used in the Constitution clearly points to the interpretation that, 
even in the proviso to Article 304, the word "introduced" refers 
to the Bill, while the word "moved" refers to the amendment."

88. Recently, in Rajendra K. Bhutta v. Maharashtra Housing and Area 
63Development Authority , this principle and Koteshwar Vittal Kamath were cited 

and applied. Therefore, it is held that when Section 60(2) alludes to insolvency 
resolution or bankruptcy, or liquidation of three categories, i.e. corporate debtors, 

62. (1969) 1 SCC 255.
63. (2020) 13 SCC 208.
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corporate guarantors (to corporate debtors) and personal guarantors (to corporate 
debtors) they apply distributively, i.e. that insolvency resolution, or liquidation 
processes apply to corporate debtors and their corporate guarantors, whereas 
insolvency resolution and bankruptcy processes apply to personal guarantors, (to 
corporate debtors) who cannot be subjected to liquidation.

89. The case law cited on behalf of the petitioners shows a certain pattern. In 
many cases (In re Delhi Laws Act, Jitendra Kumar Gupta) this court had held that 
the power to extend the law, existing or future, that had not been enacted by the 
competent legislature, and the power of repeal, as well as the power to extend the 
life of the law, were instances of excessive delegation of legislative power. In 
Narottamdas Jethabhai (supra), this court upheld the extension of pecuniary 
jurisdiction of city civil courts beyond the statutorily prescribed limit, because 
there was a provision enabling it, and the executive confined the exercise of its 
power to extend the jurisdiction, within the limits enacted. Hamdard Dawakhana 
was an instance of grant of un-canalized power (without legislative guidance) of 
inclusion in the schedule to the Act, acts falling within its application; it was 
clearly a case of excessive delegation. In Lachmi Narain (supra), this court held 
that the power of modification cannot be used at any time, but has to be resorted to 
initially by the executive, at the time a law is extended and applied. The 
observations in Bishwambhar Singh and Basant Kumar Sarkar (supra) reveal that 
the executive is tasked with implementing the Act in stages, as it "would have 
been impossible for the legislature to decide in what areas" and in respect of what 
subject matters (in that case, factories and establishments) the provisions can 
apply. Crucially, it was held that "a scheme of this kind, though very beneficent, 
could not be introduced in the whole of the country all at once." Further, held this 
court, such provisions may "need careful experimentation have some times to be 
adopted by stages and in different phases."

90. The theme of gradual implementation of law or legal principles, was also 
64

spoken about in Javed v. State of Haryana  by this court, which held that there is 
no constitutional imperative that a law or policy should be implemented all at 
once:

"16. A uniform policy may be devised by the Centre or by a 
State. However, there is no constitutional requirement that any 
such policy must be implemented at one go. Policies are 
capable of being implemented in a phased manner. More so, 
when the policies have far-reaching implications and are 
dynamic in nature, their implementation in a phased manner is 
welcome for it receives gradual willing acceptance and invites 
lesser resistance."

64. (2003) 8 SCC 369.
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92. As noticed earlier, Section 60 had previously, under the original Code, 
designated the NCLT as the adjudicating authority in relation to two categories: 
corporate debtors and personal guarantors to corporate debtors. The 2018 
amendment added another category: corporate guarantors to corporate debtors. 
The amendment seen in the background of the report, as indeed the scheme of the 
Code (i.e., Section 2 (e), Section 5 (22), Section 29A, and Section 60), clearly 
show that all matters that were likely to impact, or have a bearing on a corporate 
debtor's insolvency process, were sought to be clubbed together and brought 
before the same forum. Section 5 (22) which is found in Part II (insolvency 
process provisions in respect of corporate debtors) as it was originally, defined 
personal guarantor to say that it"means an individual who is the surety in a 
contract of guarantee to a corporate debtor." There are two more provisions 
relevant for the purpose of this judgment. They are Sections 234 and 235 of the 
Code; they read as follows:

65
Similar observations were made in Pannalal Bansilal Pitti v. State of A.P.  where 
the court held that imposition of a uniform law, in some areas, or subjects may be 
counterproductive and contrary to public purpose. Sabanayagam (supra) too 
emphasized discretion to extend an enactment, having regard to the time, area of 
operation, and its applicability when it was emphasized that such power is 
"limited and almost ministerial function as an agent of the principal Legislature 
applying the Act to the area at an appropriate time"

91. The close proximity, or inter-relatedness of personal guarantors with 
corporate debtors, as opposed to individuals and partners in firms was noted by 
the report of the Working Group, which remarked that it:

"recognizes that dynamics, the interwoven connection between 
the corporate debtor and a guarantor (who has extended his 
personal guarantee for the corporate debtor) and the 
partnership firms engaged in business activities may be on 
distinct footing in reality, and would, therefore, require different 
treatment, because of economic considerations. Assets of the 
guarantor would be relevant for the resolution process of the 
corporate debtor. Between the financial creditor and the 
corporate debtor, mostly the guarantee would contain a covenant 
that as between the guarantor and the financial creditor, the 
guarantor is also a principal debtor, notwithstanding that he is 
guarantor to a corporate debtor." 

(Emphasis supplied)

65. (1996) 2 SCC 498.
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(2) The Adjudicating Authority on receipt of an application under 
sub-section (1) and, on being satisfied that evidence or action re-
lating to assets under sub-section (1) is required in connection 
with insolvency resolution process or liquidation or bankruptcy 
proceeding, may issue a letter of request to a court or an authority 
of such country competent to deal with such request."

94. The impugned notification operationalizes the Code so far as it relates to 
personal guarantors to corporate debtors:

235. (1) Notwithstanding anything contained in this Code or any 
law for the time being in force if, in the course of insolvency 
resolution process, or liquidation or bankruptcy proceedings, as 
the case may be, under this Code, the resolution professional, 
liquidator or bankruptcy trustee, as the case may be, is of the 
opinion that assets of the corporate debtor or debtor, including a 
personal guarantor of a corporate debtor, are situated in a 
country outside India with which reciprocal arrangements have 
been made under section 234, he may make an application to the 
Adjudicating Authority that evidence or action relating to such 
assets is required in connection with such process or proceeding.

(1) Section 79 pertains to the definitional section for the purposes of 
insolvency resolution and bankruptcy for individuals before the 
Adjudicating Authority. 

(2) The Central Government may, by notification in the Official 
Gazette, direct that the application of provisions of this Code in 
relation to assets or property of corporate debtor or debtor, 
including a personal guarantor of a corporate debtor, as the 
case may be, situated at any place in a country outside India 
with which reciprocal arrangements have been made, shall be 
subject to such conditions as may be specified.

"234. (1) The Central Government may enter into an agreement 
with the Government of any country outside India for enforcing 
the provisions of this Code.

(2) Section 94 to 187 outline the entire structure regarding initiation of the 
resolution process for individuals before the Adjudicating Authority.

93. These two provisions also reveal that the scheme of the Code always 
contemplated that overseas assets of a corporate debtor or its personal guarantor 
could be dealt with in an identical manner during insolvency proceedings, 
including by issuing letters of request to courts or authorities in other countries for 
the purpose of dealing with such assets located within their jurisdiction.

95. The impugned notification authorises the Central Government and the 
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97. In the opinion of this court, there was sufficient legislative guidance for 
the Central Government, before the amendment of 2018 was made effective, to 
distinguish and classify personal guarantors separately from other individuals. 
This is evident from Sections 5(22), 60, 234, 235 and unamended Section 60. In V. 
Ramakrishnan (supra) this court noted the effect of various provisions of the 
Code, and how they applied to personal guarantors:

96. This court in V. Ramakrishnan (supra), noticed why an application under 
Section 60(2) could not be allowed. At that stage, neither Part III of the Code nor 
Section 243 had not been notified. This meant that proceedings against personal 
guarantors stood outside the NCLT and the Code. The non-obstante provision 
under Section 238 gives the Code overriding effect over other prevailing 
enactments. This is perhaps the rationale for not notifying Section 243 as far as 
personal guarantors to corporate persons are concerned. Section 243(2) saves 
pending proceedings under the Acts repealed (PIA and PTI Act) to be undertaken 
in accordance with those enactments. As of now, Section 243 has not been 
notified. In the event Section 243 is notified and those two Acts repealed, then, the 
present notification would not have had the effect of covering pending 
proceedings against individuals, such as personal guarantors in other forums, and 
would bring them under the provisions of the Code pertaining to insolvency and 
bankruptcy of personal guarantors. The impugned notification, as a consequence 
of the non obstante clause in Section 238, has the result that if any proceeding 
were to be initiated against personal guarantors it would be under the Code.

Board to frame rules and regulations on how to allow the pending actions against a 
personal guarantor to a corporate debtor before the Adjudicating Authority. The 
intent of the notification, facially, is to allow for pending proceedings to be 
adjudicated in terms of the Code. Section 243, which provides for the repeal of the 
personal insolvency laws has not as yet been notified. Section 60(2) prescribes 
that in the event of an ongoing resolution process or liquidation process against a 
corporate debtor, an application for resolution process or bankruptcy of the 
personal guarantor to the corporate debtor shall be filed with the concerned NCLT 
seized of the resolution process or liquidation. Therefore, the Adjudicating 
Authority for personal guarantors will be the NCLT, if a parallel resolution 
process or liquidation process is pending in respect of a corporate debtor for 
whom the guarantee is given. The same logic prevails, under Section 60(3), when 
any insolvency or bankruptcy proceeding pending against the personal guarantor 
in a court or tribunal and a resolution process or liquidation is initiated against the 
corporate debtor. Thus if A, an individual is the subject of a resolution process 
before the DRT and he has furnished a personal guarantee for a debt owed by a 
company B, in the event a resolution process is initiated against B in an NCLT, the 
provision results in transferring the proceedings going on against A in the DRT to 
NCLT.
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"22. We are afraid that such arguments have to be turned down 
on a careful reading of the sections relied upon. Section 60 of 
the Code, in sub-section (1) thereof, refers to insolvency 
resolution and liquidation for both corporate debtors and 
personal guarantors, the adjudicating authority for which shall 
be the National Company Law Tribunal, having territorial 
jurisdiction over the place where the registered office of the 
corporate person is located. This sub-section is only important 
in that it locates the Tribunal which has territorial jurisdiction 
in insolvency resolution processes against corporate debtors. 
So far as personal guarantors are concerned, we have seen that 
Part III has not been brought into force, and neither has Section 
243, which repeals the Presidency Towns Insolvency Act, 1909 
and the Provincial Insolvency Act, 1920. The net result of this is 
that so far as individual personal guarantors are concerned, 
they will continue to be proceeded against under the aforesaid 
two Insolvency Acts and not under the Code. Indeed, by a Press 
Release dated 28-8-2017, the Government of India, through the 
Ministry of Finance, cautioned that Section 243 of the Code, 
which provides for the repeal of the said enactments, has not 
been notified till date, and further, that the provisions relating to 
insolvency resolution and bankruptcy for individuals and 
partnerships as contained in Part III of the Code are yet to be 
notified. Hence, it was advised that stakeholders who intend to 
pursue their insolvency cases may approach the appropriate 
authority/court under the existing enactments, instead of 
approaching the Debts Recovery Tribunals. 

23. It is for this reason that sub-section (2) of Section 60 speaks 
of an application relating to the "bankruptcy" of a personal 
guarantor of a corporate debtor and states that any such 
bankruptcy proceedings shall be filed only before the National 
Company Law Tribunal. The argument of the learned counsel 
on behalf of the respondents that "bankruptcy" would include 
SARFAESI proceedings must be turned down as "bankruptcy" 
has reference only to the two Insolvency Acts referred to above. 
Thus, SARFAESI proceedings against the guarantor can 
continue under the SARFAESI Act. Similarly, sub-section (3) 
speaks of a bankruptcy proceeding of a personal guarantor of 
the corporate debtor pending in any court or tribunal, which 
shall stand transferred to the adjudicating authority dealing 
with the insolvency resolution process or liquidation 
proceedings of such corporate debtor. An "Adjudicating 
Authority", defined under Section 5(1) of the Code, means the 
National Company Law Tribunal constituted under the 
Companies Act, 2013.
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24. The scheme of Sections 60(2) and (3) is thus clear — the 
moment there is a proceeding against the corporate debtor 
pending under the 2016 Code, any bankruptcy proceeding 
against the individual personal guarantor will, if already 
initiated before the proceeding against the corporate debtor, be 
transferred to the National Company Law Tribunal or, if 
initiated after such proceedings had been commenced against 
the corporate debtor, be filed only in the National Company 
Law Tribunal. However, the Tribunal is to decide such 
proceedings only in accordance with the Presidency Towns 
Insolvency Act, 1909 or the Provincial Insolvency Act, 1920, as 
the case may be. It is clear that sub-section (4), which states that 
the Tribunal shall be vested with all the powers of the Debts 
Recovery Tribunal, as contemplated under Part III of this Code, 
for the purposes of sub-section (2), would not take effect, as the 
Debts Recovery Tribunal has not yet been empowered to hear 
bankruptcy proceedings against individuals under Section 179 
of the Code, as the said Section has not yet been brought into 
force. Also, we have seen that Section 249, dealing with the 
consequential amendment of the Recovery of Debts Act to 
empower Debts Recovery Tribunals to try such proceedings, 
has also not been brought into force. It is thus clear that Section 
2(e), which was brought into force on 23-11-2017 would, when 
it refers to the application of the Code to a personal guarantor 
of a corporate debtor, apply only for the limited purpose 
contained in Sections 60(2) and (3), as stated hereinabove. This 
is what is meant by strengthening the Corporate Insolvency 
Resolution Process in the Statement of Objects of the 
Amendment Act, 2018."

98. This court was clearly cognizant of the fact that the amendment, in so far 
as it inserted Section 2(e) and altered Section 60(2), was aimed at strengthening 
the corporate insolvency process. At the same time, since the Code was not made 
applicable to individuals (including personal guarantors), the court had no 
occasion to consider what would be the effect of exercise of power under Section 
1(3) of the Code, bringing into force such provisions in relation to personal 
guarantors.

99. The argument that the insolvency processes, application of moratorium 
and other provisions are incongruous, and so on, in the opinion of this court, are 
insubstantial. The insolvency process in relation to corporate persons (a 
compendious term covering all juristic entities which have been described in 
Sections 2 [a] to [d] of the Code) is entirely different from those relating to 
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100.  It is clear from the above analysis that Parliamentary intent was to treat 
personal guarantors differently from other categories of individuals. The intimate 
connection between such individuals and corporate entities to whom they stood 
guarantee, as well as the possibility of two separate processes being carried on in 
different forums, with its attendant uncertain outcomes, led to carving out 
personal guarantors as a separate species of individuals, for whom the 
Adjudicating authority was common with the corporate debtor to whom they had 
stood guarantee. The fact that the process of insolvency in Part III is to be applied 

individuals; the former is covered in the provisions of Part II and the latter, by Part 
66III. Section 179, which defines what the Adjudicating authority is for individuals  

is "subject to" Section 60. Section 60(2) is without prejudice to Section 60(1) and 
notwithstanding anything to the contrary contained in the Code, thus giving 
overriding effect to Section 60(2) as far as it provides that the application relating 
to insolvency resolution, liquidation or bankruptcy of personal guarantors of such 
corporate debtors shall be filed before the NCLT where proceedings relating to 
corporate debtors are pending. Furthermore, Section 60(3) provides for transfer of 
proceedings relating to personal guarantors to that NCLT which is dealing with 
the proceedings against corporate debtors. After providing for a common 
adjudicating forum, Section 60(4) vests the NCLT "with all the powers of the DRT 
as contemplated under Part III of this Code for the purpose of sub-section (2)". 
Section 60 (4) thus (a) vests all the powers of DRT with NCLT and (b) also vests 
NCLT with powers under Part III. Parliament therefore merged the provisions of 
Part III with the process undertaken against the corporate debtors under Part II, for 
the purpose of Section 60(2), i.e., proceedings against personal guarantors along 
with corporate debtors. Section 179 is the corresponding provision in Part III. It is 
"subject to the provisions of Section 60". Section 60 (4) clearly incorporates the 
provisions of Part III in relation to proceedings before the NCLT against personal 
guarantors.

1284 I.L.R.[2021]M.P.

(c) any question of priorities or any other question whether of law or facts, arising out of or in relation to 
insolvency and bankruptcy of the individual debtor or firm under this Code.

66. "179. (1) Subject to the provisions of section 60, the Adjudicating Authority, in relation to insolvency 
matters of individuals and firms shall be the Debt Recovery Tribunal having territorial jurisdiction over the 
place where the individual debtor actually and voluntarily resides or carries on business or personally works 
for gain and can entertain an application under this Code regarding such person.

(b) any claim made by or against the individual debtor;

(a) any suit or proceeding by or against the individual debtor;

(3) Notwithstanding anything contained in the Limitation Act, 1963 or in any other law for the time being in 
force, in computing the period of limitation specified for any suit or application in the name and on behalf of a 
debtor for which an order of moratorium has been made under this Part, the period during which such 
moratorium is in place shall be excluded"

(2) The Debt Recovery Tribunal shall, notwithstanding anything contained in any other law for the time being 
in force, have jurisdiction to entertain or dispose of
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to individuals, whereas the process in relation to corporate debtors, set out in Part 
II is to be applied to such corporate persons, does not lead to incongruity. On the 
other hand, there appear to be sound reasons why the forum for adjudicating 
insolvency processes - the provisions of which are disparate- is to be common, i.e 
through the NCLT. As was emphasized during the hearing, the NCLT would be 
able to consider the whole picture, as it were, about the nature of the assets 
available, either during the corporate debtor's insolvency process, or even later; 
this would facilitate the CoC in framing realistic plans, keeping in mind the 
prospect of realizing some part of the creditors' dues from personal guarantors.

101.  In view of the above discussion, it is held that the impugned notification is 
not an instance of legislative exercise, or amounting to impermissible and 
selective application of provisions of the Code. There is no compulsion in the 
Code that it should, at the same time, be made applicable to all individuals, 
(including personal guarantors) or not at all. There is sufficient indication in the 
Code- by Section 2(e), Section 5(22), Section 60 and Section 179 indicating that 
personal guarantors, though forming part of the larger grouping of individuals, 
were to be, in view of their intrinsic connection with corporate debtors, dealt with 
differently, through the same adjudicatory process and by the same forum (though 
not insolvency provisions) as such corporate debtors. The notifications under 
Section 1(3), (issued before the impugned notification was issued) disclose that 
the Code was brought into force in stages, regard being had to the categories of 
persons to whom its provisions were to be applied. The impugned notification, 
similarly inter alia makes the provisions of the Code applicable in respect of 
personal guarantors to corporate debtors, as another such category of persons to 
whom the Code has been extended. It is held that the impugned notification was 
issued within the power granted by Parliament, and in valid exercise of it. The 
exercise of power in issuing the impugned notification under Section 1(3) is 
therefore, not ultra vires; the notification is valid.

103. Section 31 of the Code, inter alia, provides that: 

102. The other question which parties had urged before this court was that the
impugned notification, by applying the Code to personal guarantors only, takes 
away the protection afforded by law; reference was made to Sections 128, 133 and 
140 of the Contract Act; the petitioners submitted that once a resolution plan is 
accepted, the corporate debtor is discharged of liability. As a consequence, the 
guarantor whose liability is co-extensive with the principal debtor, i.e. the 
corporate debtor, too is discharged of all liabilities. It was urged therefore, that the 
impugned notification which has the effect of allowing proceedings before the 
NCLT by applying provisions of Part III of the Code, deprives the guarantors of 
their valuable substantive rights. 
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"31. (1) If the Adjudicating Authority is satisfied that the 
resolution plan as approved by the committee of creditors under 
sub-section (4) of section 30 meets the requirements as referred 
to in sub-section (2) of section 30, it shall by order approve the 
resolution plan which shall be binding on the corporate debtor 
and its employees, members, creditors, guarantors and other 
stakeholders involved in the resolution plan."

The relevant provisions of the Indian Contract Act are extracted below:

"128. Surety's liability.—The liability of the surety is co- 
extensive with that of the principal debtor, unless it is otherwise 
provided by the contract.

129. "Continuing guarantee".—A guarantee which extends 
to a series of transactions, is called a "continuing guarantee".

131. Revocation of continuing guarantee by surety's 
death.—The death of the surety operates, in the absence of any 
contract to the contrary, as a revocation of a continuing 
guarantee, so far as regards future transactions.

133. Discharge of surety by variance in terms of contract. 
—Any variance, made without the surety's consent, in the terms 
of the contract between the principal 1 [debtor] and the 
creditor, discharges the surety as to transactions subsequent to 
the variance.

130. Revocation of continuing guarantee.—A continuing 
guarantee may at any time be revoked by the surety, as to future 
transactions, by notice to the creditor.

134. Discharge of surety by release or discharge of principal 
debtor.—The surety is discharged by any contract between the 
creditor and the principal debtor, by which the principal debtor 
is released, or by any act or omission of the creditor, the legal 
consequence of which is the discharge of the principal debtor.

140.Rights of surety on payment or performance.—Where a 
guaranteed debt has become due, or default of the principal 
debtor to perform a guaranteed duty has taken place, the surety 
upon payment or performance of all that he is liable for, is 
invested with all the rights which the creditor had against the 
principal debtor.

141.Surety's right to benefit of creditor's securities.—A surety 
is entitled to the benefit of every security which the creditor has 
against the principal debtor at the time when the contract of 
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suretyship is entered into, whether the surety knows of the 
existence of such security or not; and if the creditor loses, or, 
without the consent of the surety, parts with such security, the 
surety is discharged to the extent of the value of the security."

67105.  In Vijay Kumar Jain v. Standard Chartered Bank , this court, while 
dealing with the right of erstwhile directors participating in meetings of 
Committee of Creditors observed that:

"we find that Section 31(1) of the Code would make it clear that 
such members of the erstwhile Board of Directors, who are often 
guarantors, are vitally interested in a resolution plan as such 
resolution plan then binds them. Such plan may scale down the 
debt of the principal debtor, resulting in scaling down the debt of 
the guarantor as well, or it may not. The resolution plan may 
also scale down certain debts and not others, leaving 
guarantors of the latter kind of debts exposed for the entire 
amount of the debt. The regulations also make it clear that these 
persons are vitally interested in resolution plans as they affect 
them"

104.  All creditors and other classes of claimants, including financial and 
operational creditors, those entitled to statutory dues, workers, etc., who 
participate in the resolution process, are heard and those in relation to whom the 
CoC accepts or rejects pleas, are entitled to vent their grievances before the NCLT. 
After considering their submissions and objections, the resolution plan is accepted 
and approved. This results in finality as to the claims of creditors, and others, from 
the company (i.e. the company which undergoes the insolvency process). The 
question which the petitioners urge is that in view of this finality, their liabilities 
would be extinguished; they rely on Sections 128, 133 and 140 of the Contract Act 
to urge that creditors cannot therefore, proceed against them separately.

106.  The rationale for allowing directors to participate in meetings of the CoC 
is that the directors' liability as personal guarantors persists against the creditors 
and an approved resolution plan can only lead to a revision of amount or exposure 
for the entire amount. Any recourse under Section 133 of the Contract Act to 
discharge the liability of the surety on account of variance in terms of the contract, 
without her or his consent, stands negated by this court, in V. Ramakrishnan where 
it was observed that the language of Section 31 makes it clear that the approved 
plan is binding on the guarantor, to avoid any attempt to escape liability under the 
provisions of the Contract Act. It was observed that:

"25. Section 31(1), in fact, makes it clear that the guarantor 
cannot escape payment as the resolution plan, which has been 

1287I.L.R.[2021]M.P.

67.  2019 SCC OnLine SC 103

Lalit Kumar Jain Vs. Union of India (SC)



107. In Committee of Creditors of Essar Steel (I) Ltd. v. Satish Kumar
68Gupta  (the "Essar Steel case") this court refused to interfere with proceedings

initiated to enforce personal guarantees by financial creditors; it was observed as
follows:

"106. Following this judgment in V. Ramakrishnan case [SBI v. V. 
Ramakrishnan, (2018) 17 SCC 394], it is difficult to accept Shri 
Rohatgi's argument that that part of the resolution plan which 
states that the claims of the guarantor on account of subrogation 
shall be extinguished, cannot be applied to the guarantees 
furnished by the erstwhile Directors of the corporate debtor. So 
far as the present case is concerned, we hasten to add that we are 
saying nothing which may affect the pending litigation on account 
of invocation of these guarantees. However, NCLAT judgment 
being contrary to Section 31(1) of the Code and this Court's 
judgment in V. Ramakrishnan case [SBI v. V. Ramakrishnan, 
(2018) 17 SCC 394], is set aside."

And further that:

approved, may well include provisions as to payments to be 
made by such guarantor...."

"26.1 Section 14 refers only to debts due by corporate debtors, 
who are limited liability companies, and it is clear that in the 
vast majority of cases, personal guarantees are given by 
Directors who are in management of the companies. The object 
of the Code is not to allow such guarantors to escape from an 
independent and coextensive liability to pay off the entire 
outstanding debt, which is why Section 14 is not applied to them. 
However, insofar as firms and individuals are concerned, 
guarantees are given in respect of individual debts by persons 
who have unlimited liability to pay them. And such guarantors 
may be complete strangers to the debtor — often it could be a 
personal friend. It is for this reason that the moratorium 
mentioned in Section 101 would cover such persons, as such 
moratorium is in relation to the debt and not the debtor."

108. It is therefore, clear that the sanction of a resolution plan and finality 
imparted to it by Section 31 does not per se operate as a discharge of the 
guarantor's liability. As to the nature and extent of the liability, much would 
depend on the terms of the guarantee itself. However, this court has indicated, 
time and again, that an involuntary act of the principal debtor leading to loss of 
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109.  This legal position was noticed and approved later in Industrial Finance 
69Corpn. of India Ltd. v. Cannanore Spg. & Wvg. Mills Ltd.  An earlier decision of 

70
three judges, Punjab National Bank v. State of U.P.  pertains to the issues 
regarding a guarantor and the principal debtor. The court observed as follows:

"The appellant had, after Respondent 4's management was 
taken over by U.P. State Textile Corporation Ltd. (Respondent 

"7. Under the bank guarantee in question the Bank has 
undertaken to pay the Electricity Board any sum up to Rs 50,000 
and in order to realise it all that the Electricity Board has to do 
is to make a demand. Within forty-eight hours of such demand 
the Bank has to pay the amount to the Electricity Board which is 
not under any obligation to prove any default on the part of the 
Company in liquidation before the amount demanded is paid. 
The Bank cannot raise the plea that it is liable only to the extent 
of any loss that may have been sustained by the Electricity 
Board owing to any default on the part of the supplier of goods 
i.e. the Company in liquidation. The liability is absolute and 
unconditional. The fact that the Company in liquidation i.e. the 
principal debtor has gone into liquidation also would not have 
any effect on the liability of the Bank i.e. the guarantor. Under 
Section 128 of the Indian Contract Act, the liability of the surety 
is coextensive with that of the principal debtor unless it is 
otherwise provided by the contract. A surety is no doubt 
discharged under Section 134 of the Indian Contract Act by any 
contract between the creditor and the principal debtor by which 
the principal debtor is released or by any act or omission of the 
creditor, the legal consequence of which is the discharge of the 
principal debtor. But a discharge which the principal debtor 
may secure by operation of law in bankruptcy (or in liquidation 
proceedings in the case of a company) does not absolve the 
surety of his liability (see Jagannath Ganeshram Agarwala v. 
Shivnarayan Bhagirath [AIR1940 Bom 247; see also In re 
Fitzgeorge Ex parte Robson [(1905) 1 KB 462] )."

security, would not absolve a guarantor of its liability. In Maharashtra State 
Electricity Board (supra) the liability of the guarantor (in a case where liability of 
the principal debtor was discharged under the insolvency law or the company 
law), was considered. It was held that in view of the unequivocal guarantee, such 
liability of the guarantor continues and the creditor can realize the same from the 
guarantor in view of the language of Section 128 of the Contract Act as there is no 
discharge under Section 134 of that Act. This court observed as follows:
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3) under the Industries (Development and Regulation) Act, 
advanced some money to the said Respondent 4. In respect of 
the advance so made, Respondents 1, 2 and 3 executed deeds of 
guarantee undertaking to pay the amount due to the bank as 
guarantors in the event of the principal borrower being unable 
to pay the same. 

Subsequently, Respondent 3 which had taken over the 
management of Respondent 4 became sick and proceedings 
were initiated under the Sick Textile Undertakings 
(Nationalisation) Act, 1974 (for short 'the Act'). The appellant 
filed suit for recovery against the guarantors and the principal 
debtor of the amount claimed by it. 

In our opinion, the principle of the aforesaid decision of this 
Court is equally applicable in the present case. The right of the 
appellant to recover money from Respondents 1, 2 and 3 who 
stood guarantors arises out of the terms of the deed of guarantee 

'Whether the claim of the plaintiff is not maintainable in view of 
the provisions of Act 57 of 1974 as alleged in para 25 of the 
written statement of Defendant 2?' 

The trial court as well as the High Court, both came to the 
conclusion that in view of the provisions of Section 29 of the Act, 
the suit of the appellant was not maintainable. 

The following preliminary issue was, on the pleadings of the 
parties, framed:

We have gone through the provisions of the said Act and in our 
opinion the decision of the courts below is not correct. Section 5 
of the said Act provides for the owner to be liable for certain 
prior liabilities and Section 29 states that the said Act will have 
an overriding effect over all other enactments. This Act only 
deals with the liabilities of a company which is nationalized and 
there is no provision therein which in any way affects the 
liability of a guarantor who is bound by the deed of guarantee 
executed by it. The High Court has referred to a decision of this 
Court in Maharashtra SEB v. Official Liquidator, High Court, 
Ernakulam [(1982) 3 SCC 358 : AIR 1982 SC 1497] where the 
liability of the guarantor in a case where liability of the 
principal debtor was discharged under the insolvency law or 
the company law, was considered. It was held in this case that in 
view of the unequivocal guarantee such liability of the 
guarantor continues and the creditor can realize the same from 
the guarantor in view of the language of Section 128 of the 
Contract Act as there is no discharge under Section 134 of that 
Act. 
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Case dismissed

"The function of the rule is not to prevent a double proof of the 
same debt against two separate estates (that is what insolvency 
practitioners call "double dip"). The rule prevents a double proof 
of what is in substance the same debt being made against the same 
estate, leading to the payment of a double dividend out of one 
estate. It is for that reason sometimes called the rule against 
double dividend. In the simplest case of suretyship (where the 
surety has neither given nor been provided with security, and has 
an unlimited liability) there is a triangle of rights and liabilities 
between the principal debtor (PD), the surety (S) and the creditor 
(C). PD has the primary obligation to C and a secondary 
obligation to indemnify S if and so far as S discharges PD's 
liability, but if PD is insolvent S may not enforce that right in 
competition with C. S has an obligation to C to answer for PD's 
liability, and the secondary right of obtaining an indemnity from 
PD. C can (after due notice) proceed against either or both of PD 
and S. If both PD and S are in insolvent liquidation, C can prove 
against each for 100p in the pound but may not recover more than 
100p in the pound in all."

which are not in any way superseded or brought to a naught 
merely because the appellant may not be able to recover money 
from the principal borrower. It may here be added that even as a 
result of the Nationalisation Act the liability of the principal 
borrower does not come to an end. It is only the mode of 
recovery which is referred to in the said Act."

111.  In view of the above discussion, it is held that approval of a resolution plan 
does not ipso facto discharge a personal guarantor (of a corporate debtor) of her or 
his liabilities under the contract of guarantee. As held by this court, the release or 
discharge of a principal borrower from the debt owed by it to its creditor, by an 
involuntary process, i.e. by operation of law, or due to liquidation or insolvency 
proceeding, does not absolve the surety/guarantor of his or her liability, which 
arises out of an independent contract.

110.  In Kaupthing Singer and Friedlander Ltd. (supra) the UK Supreme Court 
reviewed a large number of previous authorities on the concept of double proof, 
i.e. recovery from guarantors in the context of insolvency proceedings. The court 
held that:

112.  For the foregoing reasons, it is held that the impugned notification is legal 
and valid. It is also held that approval of a resolution plan relating to a corporate 
debtor does not operate so as to discharge the liabilities of personal guarantors (to 
corporate debtors). The writ petitions, transferred cases and transfer petitions are 
accordingly dismissed in the above terms, without order on costs.
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WRIT APPEAL

  (Para 20 & 21)

I.L.R. [2021] M.P. 1292 (DB)

Before Mr. Justice Sujoy Paul & Mr. Justice Shailendra Shukla

VISHNU & ors.  …Appellants                                                                                                                          

Vs.

STATE OF M.P. & ors.      …Respondents

1174/2020, 1175/2020 & 1201/2020)                                                                                                                                 

A. Right to Fair Compensation and Transparency in Land 
Acquisition, Rehabilitation and Resettlement Act, (30 of 2013), Section 24(2) – 
Lapse of Proceedings – Deeming Provision – Held – Award passed on 
07.03.2009, not prior to 5 years from date of commencement of Act of 2013, 
thus deeming provision of lapsation of acquisition proceedings cannot be 
pressed into service – No infirmity in impugned order – Appeals dismissed.                               

(Along with WA Nos. 1164/2020, 1171/2020, 

WA No. 1150/2020 (Indore) decided on 26 March, 2021

[k- Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj 
ikjnf'kZrk dk vf/kdkj vf/kfu;e] ¼2013 dk 30½] /kkjk 24¼2½ & izfrdj dk vlank; & 
dk;Zokfg;ka O;ixr gks tkuk 

B. Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(2) – Non-
payment of Compensation – Lapse of Proceedings – Held – Apex Court opined 
that if attempts were made to deliver compensation and claimants failed to 
receive it, acquisition proceedings will not fail or vanish in thin air. 

C. Right to Fair Compensation and Transparency in Land 
Acquisition, Rehabilitation and Resettlement Act, (30 of 2013), Section 24(2) 
and Constitution – Article 226 – Reliefs Claimed & Pleadings – Held – Apex 
Court concluded that relief claimed beyond pleadings should not be granted – 

  (Para 19)

d- Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk 
dk vf/kdkj vf/kfu;e] ¼2013 dk 30½] /kkjk 24¼2½ & dk;Zokfg;ka O;ixr gks tkuk & 
vfHkx`fgr mica/k 
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Cases referred:

Archana Kher, Dy. A.G. for the respondent/State.

Entire edifice of petition and relief is founded on Section 24(2), no challenge 
was made to acquisition proceedings, thus in absence of pleadings, the same 
cannot be called in question by way of oral/written arguments – Single Judge 
rightly did not interfered.   (Paras 12, 13, 18 & 20)

K.L. Hardia with Rajiv Jain, for the appellants. 

x- Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk 
dk vf/kdkj vf/kfu;e] ¼2013 dk 30½] /kkjk 24¼2½ ,oa lafo/kku & vuqPNsn 226 & nkok 
fd;k x;k vuqrks"k o vfHkopu 

SUJOY PAUL, J. :- In these batch of Writ Appeals challenge is made to the 
common order passed by learned Single Judge in Writ Petitions No.3250/2017 

The Order of the Court was passed by :

D. Constitution – Article 226 – New Plea in Rejoinder – 
Maintainability – Held – No new plea ordinarily could have been permitted 
by way of rejoinder – A new case cannot be set up by rejoinder, more so, when 
factual matrix of case is within the knowledge of petitioner – Apex Court 
concluded that if a point is not pleaded, High Court should not allow it to be 
urged during arguments. (Para 15 & 16)

?k- lafo/kku & vuqPNsn 226 & izR;qRrj esa u;k vfHkokd~ & iks"k.kh;rk &

 2007 (3) MPLJ 439, AIR 1998 SC 477, 1994 JLJ 96, (2012) 1 SCC 792, CA 
No. 301/2021 order passed on 01.02.2021 (Supreme Court), (2016) 16 SCC 285, 
(2011) 2 SCC 54, (2018) 18 SCC 792, (1994) 6 SCC 74, AIR 1974 SC 2077, 
(2010) 4 SCC 532, (2008) 4 SCC 695, 2008 (4) MPLJ 536, (2006) 11 SCC 548, 
2007 (3) MPHT 309, (2006) 9 SCC 90, (2011) 3 SCC 436, (2020) 1 SCC 1, (2020) 
8 SCC 129, (2004) 7 SCC 19, (2001) 2 SCC 221, (2019) 6 SCC 441. 

O R D E R

Mini Ravindran, for the respondent No. 6. 
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and other connected matters decided on 2  November, 2020 whereby the petitions 
filed by the petitioners/appellants were dismissed. It was held that land acquisition 
proceedings have not at all lapsed, even if the petitioners have not received the 
compensation. A specific finding was given in the impugned order that in the 
present cases, compensation was deposited with the land acquisition officer and 
the question of granting relief to the petitioners, especially in the light of the fact 
that entire project is complete does not arise. The liberty was reserved to the 
petitioners to receive compensation in accordance with law if not received so far.

3.  It is noteworthy that this matter was heard for quite some time on 
18/3/2021. Because of paucity of time, to conclude the hearing, with the consent 
of parties, matter was taken up on 22/3/2021. An amendment application IA 
No.2749/2021 was filed by Shri Hardia seeking amendment at appellate stage. 
We are not inclined to entertain amendment application filed at the midst of 
hearing. More so when the facts and pleadings mentioned in the amendment 
application are based on factual matrix which were already known to the present 
appellants during writ proceedings. The appellants did not file amendment 
application before the writ court and filed this application at appellate stage. In 
absence of showing any "due diligence" for not filing application at appropriate 
stage, we find no reason to entertain this application.

5.  To bolster aforesaid submissions, learned counsel for appellants placed 
reliance on the judgments of Apex court in Kunwar Pal Singh (dead) by L.Rs Vs. 
State of U.P. & Ors 2007(3) MPLJ 439, Amarnath Ashram Trust Society & 
another Vs. Governor of Uttar Pradesh & Ors AIR 1998 SC 477, Chaitram 
Verma & Ors Vs. Land Acquisition Officer, Raipur 1994 JLJ 96, Raghbir Singh 
Sehrawat Vs. State of Haryana & Ors (2012) 1 SCC 792 and Sunita Agrawal Vs. 
Bhanwarlal & another passed in CA No.301/2021 passed on 1/2/2021.

4.  Shri Hardia, learned counsel submits that the defects in the acquisition 
proceedings were brought to the notice of learned Single Judge. However, there is 
no iota of discussion regarding the flaw relating to issuance of Sec.4 and Sec.6 
notification. The written submissions filed by the appellants were also not 
considered by learned Writ Court. A specific ground was taken regarding illegality 
of acquisition proceedings in the rejoinder which were also not considered by 
learned Single Judge.

2. Shri K.L. Hardia, learned counsel for appellants contended that 
notification u/S.4 of Land Acquisition Act, 1894 (for short "Act of 1894") was 
defective. The said notification was issued on 16/2/2007 whereas notification 
u/S.6 of the said Act was issued on 9/2/2007. By no stretch of imagination, Sec.4 
Notification can be issued after issuance of Sec.6 notification. The award passed 
on 7/3/2009 is liable to be interfered with on this score alone.
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7.  Per contra, Ms.Archana Kher, learned Dy.A.G and Ms.Mini Ravindran, 
learned counsel for respondent No.6 supported the impugned order. It is common 
ground that in view of limited relief claimed in the writ petition, no fault can be 
found in the impugned order. Appellant cannot be permitted to set up entirely a 
new case at writ appellate stage. Neither the notification issued u/Ss.4 and 6 nor 
the proceedings of land acquisition were subject matter of challenge in the writ 
petition. The award dated 7/3/2009 was also not under challenge. Sec.24 cannot 
be pressed into service because award is not passed prior to five years from the 
date of commencement of the Act of 2013. Indeed, it was passed before four years 
nine months and 23 days from he (sic : the) date of Act of 2013 came into being.

6.    It is contended that in the teeth of sub section 2 of Sec.24 of  The Right to Fair 
Compensation and Transparency in Land Acquisition, Rehabilitation and 
Resettlement Act, 2013 (for short "Act of 2013") the land acquisition proceedings 
stood lapsed. The respondents have neither paid the compensation to the present 
appellants nor taken the possession. Hence, by operation of sub section (2) of 
Sec.24 of Act of 2013 the award became a nullity. Lastly, it is submitted that 
respondent No.6 being a beneficiary has no locus standi to oppose the present 
appellants.

8.  It is submitted that present acquisition is of land for Auto Testing Track 
popularly known as "National Automative Testing and R & D Infrastructure 
Project (Project)". Respondent No.6 is beneficiary and is project implementation 
society. In view of the judgments of Supreme Court in Delhi Development 
Authority Vs. Sukhbir Singh & Ors, (2016) 16 SCC 285, Delhi Development 
Authority Vs. Bholanath Sharma & Ors. (2011) 2 SCC 54, Trishakti Electron & 
Industries Ltd. And another Vs. TIL Limited & Ors. (2018) 18 SCC 792 and N. 
Krishnamachari Vs. Managing Director, APSRTC, Hyderabad & Ors. (1994) 6 
SCC 74 the respondent No.6 falls within the ambit of "person interested". Person 
for whose benefit the land is being acquired is a "person interested" and is entitled 
to support the acquisition proceedings. It is further canvassed by learned counsel 
for respondents that the project is working under the Department of Heavy 
Industry. The award was passed in 2009. The petitions were filed after 
considerable long delay. Thus, in view of judgment of Supreme Court reported in 
Aflatoon & Ors. Vs. Lt. Governor of Delhi and Ors. AIR 1974 SC 2077, Swaran 
Lata and Ors. Vs. State of Haryana & Ors. (2010) 4 SCC 532 and Swaika 
Properties (P) Ltd & another Vs. State of Rajasthan & Ors. (2008) 4 SCC 695, the 
writ petitions were liable to be dismissed on the ground of delay alone. It is further 
submitted by learned counsel for respondents that project is now being 
implemented on 1195 hectare (2950 acre) of land out of which land under 
litigation in this batch of writ appeals is only 0.623 hectare (1.54 acres) of village 
Madhupora. The project cost was 1718.00 crores for setting up world class 
Automative Testing Infrastructure. The said project cost is now increased to 
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9.     No other point is pressed by learned counsel for parties.

ijarqd tgka vf/kfu.kZ; fd;k x;k gS rFkk cgqla[;d Hkw&/k`fr;ksa dh 
ckcr~ fgrkf/kdkfj;ksa ds [kkrs esa izfrdj tek ugh fd;k x;k gS] rks 
mDr Hkw&vtZu vf/kfu;e dh /kkjk 4 ds v/khu vtZu dh vf/klwpuk esa 
fofufnZ"V lHkh fgrkf/kdkjh] bl vf/kfu;e ds mica/kks ds vuqlkj 
izfrdj ds gdnkj gksxsA

11.    The original writ petition filed by the petitioners was amended and 
the amended relief clause reads as under:- 

Rupees 3727 crores. The cheques were prepared and all efforts were made to 
handover the cheques of compensation to the appellants, but they did not accept 
the same. The letter of Tehsildar dated 30/8/2010 (Annexure R/3) was placed on 
record. Repeated efforts to provide cheques of compensation to present appellants 
went in vain. Cheques were again refused on 11/7/2014 (Annexure R/3) by the 
appellants. On 25/4/2017 public notice was issued in the newspaper requesting 
the appellants to obtain the said cheques but this effort also could not fetch any 
result. The respondents supported the impugned order of learned Single Judge.

10.   We have heard the learned counsel for parties at length and perused the 
record.

;kfpdkdrkZ ekuuh; U;k;ky; ls fuEukuqlkj lgk;rk 
pkgrk gSA

7-2  ;g fd jsLiksMs.V dzekad 1 ls 3 ds }kjk Hkw&vtZu 
izdj.k dz-13@v&82@2006&2007 dk tks vokMZ fnukad 
7@3@2009 dks ikfjr fd;k x;k gS] ?kksf"kr eqvkotk jkf'k dk 
Hkqxrku 8 o"kkZs esa ;kfpdkdrkZ dks ugh fd;k x;k gksus ls 
;kfpdkdrkZx.kks dh Hkwfe ,oa Hkou ds laca/k esa vtZu dh dk;Zokgh 
O;ixr gks pqdh gSA 

7-1  ;g fd] Hkwfe vtZu iquZoklu vksj iquZO;oLFkkiu esa 
mfpr izfrdj vksj ikjnf'kZrk dk vkf/kdkj vf/kfu;e] 2013 dh /kkjk 
24 ¼2½ mi/kkjk ¼1½ esa dqN Hkh vUrZfo"V gksrs gq, Hkw&vtZu vf/kfu;e 
1894 ds fdlh ekeys esa tgkW mDr /kkjk 11 ds v/khu bl vf/kfu;e ds 
izkjaHk dh rkfj[k ds 5 o"kZ ;k mlls vf/kd iqoZ vf/kfu.kZ; fd;k x;k gS 
fdUrq Hkwfe dk okLrfod dCtk ugh fy;k x;k ;k izfrdj dk lank; 
ugh fd;k x;k gS] ogka mDr dk;Zokfg;ksa ds ckjs esa ;g le>k tk;sxk 
fd og O;ixr gks xbZ gSA ;kfpdkdrkZ ds izdj.k esa Hkw&vtZu dh 
dk;Zokgh O;ixr gks pqdh gSA
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7-3  ;g fd] izLrqr ;kfpdk lg%O;; Lohdkj dh tkos rFkk 
;kfpdk dk leLr gtkZ&[kpkZ jsLiksMs.V ls ;kfpdkdrkZ dks fnyk;k 
tkosA

fnukad 15-12-2017

12. A careful reading of averments of writ petition and relief clause shows that 
no challenge was made to the acquisition proceedings on the basis of any flaw in 
issuance of notification u/S.4 and Sec.6 of Act of 1894. The learned Single Judge 
in the impugned order categorically recorded that the main ground of petitioners 
is that after the award was delivered on 7/3/2009 compensation has not been 
distributed and, therefore, the land acquisition proceedings have come to an end. 
In the impugned order this contention of appellants was duly recorded with 
further finding that prayer was made to declare the proceedings which took place 
in respect of land acquisition as null and void keeping in view Sec.24(2) of Act of 
2013.

13. We find no infirmity in the order of learned Single Judge if land 
acquisition proceedings was not interfered with on alleged violation of Sec.4 and 
Sec.6 of Act of 1894. In absence of any pleadings and relief claimed in this regard, 
no fault can be found in the order of learned Single Judge. Interestingly, in the 
written submissions filed before the learned Single Judge attack is made to the 
land acquisition proceedings. In absence of any pleadings and foundation in the 
writ petitions, acquisition proceedings cannot be called in question by way of 
oral/written arguments.

14.   In Gomti Bai Tamrakar Vs. State of M.P. 2008(4) MPLJ 536 this Court 
opined as under :-

"15. The learned counsel for the petitioners has also argued that 
the order for invoking the urgency clause was passed subsequent 
to section 6 declaration dated 15-5/2008. A perusal of the writ 
petition indicates that no such ground has been raised by the 
petitioners in the writ petition questioning the legality and 
correctness of the invocation of the urgency clause. Therefore, 
such an argument raised at the time of final hearing cannot be 
considered since State had no opportunity to respond to the 
same."

(emphasis supplied) 

la'kks/ku /kkjk 24 ¼2½dh mi/kkjk 1 **ijarqd** tgkW vf/kfu.kZ; fd;k x;k 
gS rFkk cgqla[;d Hkw&/k`fr;ksa dh ckcr~ fgrkf/kdkf;ksa ds [kkrs esa izfrdj 
tek ugh fd;k x;k gS] rks mDr Hkw&vtZu vf/kfu;e dh /kkjk 4 ds 
v/khu vtZu dh vf/klwpuk esa fofufnZ"V lHkh fgrkf/kdkjh] bl 
vf/kfu;e ds mica/kks ds vuqlkj izfrdj ds gdnkj gksxsA 
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15. After taking note of Supreme Court's judgment in B.S.N. Joshi & Sons Vs. 
Nair Coal Services Ltd (2006) 11 SCC 548, this Court in Nagda Municipality, Naga 
Vs. ITC Ltd.2007 (3) MPHT 309 opined that if a point is not pleaded, the High Court 
should not allow it to be urged during arguments.

16.  So far averments of rejoinder is concerned, this is trite that no new plea 
ordinarily could have been permitted by way of rejoinder. A new case cannot be 
set up by rejoinder. More so when factual matrix of the case were well within the 
knowledge of petitioner while filing the main petition. In Ashok Lanka Vs. Rishi 
Dikshit (2006) 9 SCC 90 the Apex court held as under:-

"43. In the writ petition, the writ petitioners have not 
disclosed as to how each one of the licensees who had appeared as 
respondents therein were ineligible or otherwise disqualified 
and/or did not fulfil the conditions therefor. Had such opportunities 
been given, the State as also the said respondents could have met 
the said allegations. Such allegations were made only in the 
rejoinder. No new plea ordinarily could have been permitted in 
the rejoinder without the leave of the court. We would not have 
commented upon this as the High Court does not appear to have 
placed reliance upon the additional affidavit filed by the State, 
inter alia, on the ground that the same being a surrejoinder could 
not have been filed. The High Court's attention was evidently 
not drawn to the fact that writ petitioners brought on record new 
facts for the first time in the rejoinder and, thus, the State was 
entitled to file a surrejoinder controverting the allegations made 
therein.

17. In State of Orissa Vs. Mamata Mohanty (2011) 3 SCC 436 the Apex Court 
has held that:-

55. Pleadings and particulars are required to enable the 
court to decide the rights of the parties in the trial. Thus, the 
pleadings are more to help the court in narrowing the 
controversy involved and to inform the parties concerned to the 
question in issue, so that the parties may adduce appropriate 
evidence on the said issue. It is a settled legal proposition that 
"as a rule relief not founded on the pleadings should not be 
granted". Therefore, a decision of a case cannot be based on 
grounds outside the pleadings of the parties. The pleadings and 
issues are to ascertain the real dispute between the parties to 
narrow the area of conflict and to see just where the two sides 
differ. [Vide Sri Mahant Govind Rao v. Sita Ram Kesho [(1897-98) 
25 IA 195 (PC)] Trojan & Co. v. Nagappa Chettiar [AIR 1953 SC 
235], Ishwar Dutt v. Collector (L.A.) [(2005) 7 SCC 190 : AIR 
2005 SC 3165] and State of Maharashtra v. Hindustan 
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Construction Co. Ltd. [(2010) 4 SCC 518 : (2010) 2 SCC (Civ) 
207] ]"

19.  Pertinently, the learned Single Judge dismissed the writ petitions based 
on the recent constitution bench judgment reported in Indore Development 
Authority Vs. Manoharlal & ors. (2020) 8 SCC 129. It was poignantly held that if 
attempts were made to deliver compensation and claimants failed to receive it, 
acquisition proceedings will not fail or vanish in thin air. In addition, it was held 
that the action of taking possession is in consonance with the Constitution bench 
judgment. No arguments were advanced to attack the said twin findings on which 
the entire order of learned Single Judge is based. On the contrary, for the purpose 
of possession, reliance is placed on the judgment of Supreme Court in Raghbir 
Singh Sehrawat Vs. State of Haryana & Ors (2012) 1 SCC 792 which has been 
over ruled by Supreme Court in the case of Indore Development Authority (supra). 
The Apex Court in State of Orissa Vs. Nalinikanta Muduli (2004) 7 SCC 19, D.P. 
Chadha Vs. Triyugi Narain Mishra & ors. (2001) 2 SCC 221 and Lal Bahadur 
Gautam Vs. State of Uttar Pradesh & Ors. (2019) 6 SCC 441 took serious note of 
the practice in citing over ruled judgment and opined that it is an example of 
falling standard of professional conduct. 

18. The Apex Court in the aforesaid case disapproved the order of High Court 
and opined that the High Court granted relief in some cases which had not even 
been asked for. In other words it is held that relief claimed and beyond the 
pleadings should not be granted. Same view is taken in M. Siddiq (Ram 
Janmabhumi Temple-5 J.) V. Suresh Das (2020) 1 SCC 1 by holding that evidence, 
it is well settled, can only be adduced with reference to matters which are pleaded 
in a case and in the absence of an adequate pleading, evidence by itself cannot 
supply the deficiency of a pleaded case. 

(emphasis supplied)

20. The entire edifice of writ petition and relief is founded on sub section 2 of 
Sec.24 of Act of 2013. A plain reading of this provision makes it clear that this 
deeming provision of lapsation can be pressed into service only when award is 
passed five years or more prior to the commencement of the Act of 2013. In the 
instant case, award dated 7/3/2009 was not passed prior to five years from the date 
of commencement of the Act of 2013. The language of this provision is clear and 
unambiguous. Deeming clause of lapsation cannot be pressed into service, if 
award is not passed before 5 years from the date of commencement of the Act of 
2013.When the language of a statue (sic : statute) is clear and unambiguous, it 
should be given effect to irrespective of consequences.

21. In view of  foregoing analysis, we find no infirmity in the order of learned 
Single Judge. The appeals are devoid of substance and are hereby dismissed.
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  (Paras 11(i), (ii) & 12)

22.  Original order be retained in WA No. 1150/2020 and a copy of this order 
be kept in the record of connected Writ Appeals.

STATE OF M.P. & ors.  …Respondents

MOHBE INFRASTRUCTURE A PARTNERSHIP

WP No. 3730/2021 (Jabalpur) decided on 3 March, 2021

FIRM (M/S)   …Petitioner

WRIT PETITION 

Appeal dismissed

Before Mr. Justice Vishal Dhagat

Vs.

I.LR. [2021] M.P. 1300

A. Land Revenue Code, M.P. (20 of 1959), Section 165(6) & 165      
(6-a) – Transfer of Tribal Land – Jurisdiction of Collector – Held – Land of 
tribal in notified scheduled area shall not be transferred or transferable by 
way of sale or otherwise or as consequence of loan transaction to a non-tribal 
– Collector has no jurisdiction to grant permission for such transfers – In 
non-notified areas, i.e. rural areas and villages, tribal can transfer his land to 
a non-tribal after seeking written permission of Collector.        

d- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 165¼6½ o 165¼6&a½ & 
tutkrh; Hkwfe dk varj.k & dysDVj dh vf/kdkfjrk & 

[k- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 165¼6½ & tutkrh; Hkwfe 
dk iV~Vk & 'kCn **vU;Fkk** & dysDVj dh vf/kdkfjrk & 

B. Land Revenue Code, M.P. (20 of 1959), Section 165(6) – Lease of 
Tribal Land – Word “otherwise” – Jurisdiction of Collector – Held – 
Explanation of Section 165(6) carves out an exception that word “otherwise” 
mentioned in sub-Section shall not include lease – This means that in notified 
scheduled areas or in non-notified rural areas, there is no bar for entering 
into lease between tribals and non-tribals and permission of Collector is not 
required.      (Para 11(iii))
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C. Land Revenue Code, M.P. (20 of 1959), Section 165(6-a) – 
Lease/Transfer of Tribal Land – Word “otherwise” – Jurisdiction of Collector – 
Held – Section 165(6-a) does not carves out an explanation for word 
“otherwise” for leases which means any land located in notified scheduled 
areas, non-tribal cannot execute a lease in favour of another non-tribal 
without written permission of Collector – Diverted land of non-tribals 
cannot be transferred to other non-tribals without permission of Collector, if 
located in notified scheduled areas.     (Para 11(iv) & (v))

x- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 165¼6&a½ & tutkrh; 
Hkwfe dk iV~Vk@varj.k & 'kCn **vU;Fkk** & dysDVj dh vf/kdkfjrk & 

D. Land Revenue Code, M.P. (20 of 1959), Section 165(6) & 165     
(6-a) – Purchase of Land by Tribals – Jurisdiction of Collector – Held – There is 
no bar to purchase a land by tribal – A tribal can purchase a land from 
another tribal and also from a non-tribal and permission of Collector for 
such transactions are not required.    (Para 11(vi))

?k- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 165¼6½ o 165¼6&a½ & 
tutkfr }kjk Hkwfe dk Ø; & dysDVj dh vf/kdkfjrk &

Cases referred :

M.P. No. 535/1971 decided on 02.11.1972, W.P. No. 2608/2012 decided 
on 02.01.2013.

Sankalp Kochar, for the petitioner. 
Anuj Shrivastava, P.L. for the respondents. 
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2. It is submitted by counsel appearing for petitioner that petitioner is a 
partnership firm which had purchased land bearing Khasra No.102/1 and Khasra 
No.102/2, admeasuring total 1.475 hectares. Petitioner firm developed Real 
Estate Project 'Betul Pride' on a part of said land. All requisite permissions were 
obtained. It is submitted that subsequent purchasers were Scheduled Castes and 
were granted approval in legal search report of Canara Bank. Respondent No.3 
i.e. State Bank of India expressed inability to sanction loan on the project as land 
which is sought to be mortgaged belongs to purchaser who is from Scheduled 
Tribe category. Bank expressed that permission of Collector was required under 
relevant provisions of M.P. Land Revenue Code. When subsequent purchaser 
approached Collector for getting permission under Section 165(6) of M.P. Land 
Revenue Code, the same was rejected on the ground that there is ban on transfer 
including creation of mortgage. It is submitted that Collector ignored the 
recommendation of S.D.O. as well as Patwari to grant permission.

VISHAL DHAGAT, J.:- Petitioner has filed the present writ petition 
challenging order dated 25.11.2020 contained in Annexure-P/15.

O R D E R

3. Perused the order dated 25.11.2020 contained in Annexure-P/15.

4. An application was filed before Collector seeking direction that provision 
of Section 165 (6) of M.P. Land Revenue Code is not attracted in case of project 
under RERA and diverted land accordingly bank may not ask for Collector's 
permission under Section 165 (6) of M.P. Land Revenue Code for mortgaging the 
land. Counsel for petitioner relied on the judgment dated 02.11.1972 passed by 
this Court in M.P. No.535/1971 (Ail Das Vs. Board of Revenue, Madhya Pradesh 
and others) and order dated 02.01.2013 passed in W.P. No.2608/2012 (Kamal 
Singh Narre Vs. State of M.P. and others). Collector has wrongly dismissed the 
application on the ground that land in question is located in notified scheduled 
area i.e. Batama, Betul. Notification is issued by State Government on 21.02.1977 
by which, Betul Tehsil area was notified to be Scheduled Tribe predominant area. 
Collector wrongly held that there is complete ban on transfer of land from 
Scheduled Tribe to a Non-scheduled Tribe person and, therefore, Collector does 
not have jurisdiction to grant permission and no direction can be given to bank 
because it is province of bank to decide what documents are required for loan.

5. Counsel appearing for respondent/State opposed the prayer of petitioner. 
It is submitted by him that provisions of Section 165(6) of M.P. Land Revenue 
Code is attracted in the case. As per said provisions, no land situated in notified 
scheduled area predominantly inhabited by aboriginal tribes be transferred either 
by way of sale or otherwise in consequence of transaction of loan to a person not 
belonging to such tribe. It is submitted by him that there is no error in order passed 
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"165. Rights of transfer. - (1) Subject to the other provisions of 
this section and the provision of Section 168 a bhumiswami may 
transfer [***] any interest in his land.

9. Collector has held that land in question is situated in notified scheduled 
area, therefore, he has no jurisdiction to grant permission for transfer of land and it 
was further held that he cannot give any direction to Bank to ask for particular 
documents for grant of loan, it is within the province of Bank to decide that which 
document is required by it for granting of loan.

8. It is clear from perusal of Section 165(6) (i) of M.P. Land Revenue Code 
that transaction of land by Bhumiswami belonging to a Scheduled Tribe which is 
located in the area notified by the State Government to be a scheduled area 
inhabited by predominantly aboriginal tribe cannot be transferred to a non-
scheduled tribe by way of sale or otherwise or in consequence of loan transaction. 
No power is given to Collector to grant permission to a Scheduled Tribe to transfer 
his land to non-tribal person in respect of land located in a notified scheduled area 
predominantly inhabited by aboriginal tribe. However, in land which are located 
outside the notified scheduled area, Collector can grant permission to a tribal to 
transfer his land to a non-tribal.

by Collector. He relied on judgment passed in W.A. No.431/2005 dated 
19.01.2016.

(6) Notwithstanding anything contained in sub-section (1) the 
right of bhumiswami belonging to a tribe which has been declared 
to be an aboriginal tribe by the State Government by a notification 
in that behalf, for the whole or part of the area to which this Code 
applies shall-

(i) in such areas as are predominately inhabited by 
aboriginal tribes and from such date as the State 
Government may, by notification, specify, not be 
transferred nor it shall be transferable either by way of sale 
or otherwise or as a consequence of transaction of loan to 

6. Heard the counsel for petitioner as well as respondents/State.

10.  Counsel for petitioner submitted that his land is a diverted land, therefore, 
provision of Section 165 (6) of M.P. Land Revenue Code, 1959 will not be 
applicable. Section 165 (6) and Section 165 (6-a) of the Code is quoted as under:-

7. Case of Ail Das and Kamal Singh Narre (supra) relied by petitioner are 
distinguishable. In Ail Das (supra) land was located in urban area and in case of 
Kamal Singh Narre (supra) condition imposed to develop colony was under 
challenge. Collector rightly held said cases are not applicable in present case.
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There is no force in argument of petitioner that Section 165 (6) of the Code 
is not applicable on diverted lands. Even in diverted lands which are diverted for 
other than agricultural purposes i.e. for dwelling houses, educational purpose, 
commercial purpose, industrial purpose are assessed to land revenue and it cannot 
be said that Section 165 (6) of M.P. Land Revenue Code, 1959 is not applicable on 
such lands. If land in question is located in an urban area, and falls within 
Municipal limits, then provision of Section 165(6) of Land Revenue Code will not 
be applicable. Petitioner does not have a case that land of petitioner falls in an 
urban area which falls within municipal limits but is relying on the fact that 
diversion has been done, therefore, provision of Section 165 (6) of M.P. Land 
Revenue Code will not be attracted in his case, is misconceived. Any land whether 
diverted or non-diverted agricultural land, which is situated in notified area, the 
transfer of any interest shall be regulated as per provision of Section 165 (6) of 
M.P. Land Revenue Code. Even on diverted land, provisions of Section 165 (6) of 
M.P. Land Revenue Code shall be applicable. However, lease which is executed 
by Tribal in favour of Non-Tribal in notified Scheduled area is not barred. 
Explanation to Section 165 (6) lays down that expression 'otherwise' shall not 
include lease. Explanation signifies transfer of land by sale or consequence of 

(6-a) Notwithstanding anything contained in sub-section (1), 
[the right of a bhumiswami other than a bhumiswami belonging 
to a tribe which has been declared to be an aboriginal tribe under 
sub-section (6), in the land excluding the agricultural land] shall 
not be transferred or be transferable either by way of sale or 
otherwise or as a consequence of transaction of loan to a person 
not belonging to aboriginal tribe without the permission of the 
Collector given for reasons to be recorded in writing:

(ii) in areas other than those specified in the notification 
under clause (i), not to be transferred or be transferable 
either by way of sale or otherwise or as a consequence of 
transaction of loan to a person not belonging to such tribe 
without the permission of a Revenue Officer not below 
the rank of Collector, given for reasons to be recorded in 
writing.

a person not belonging to such tribe in the area specified 
in the notification;

Provided that every such transfer effected [after the 9th day 
of June, 1980 but before the 20th April, 1981] which is not in 
accordance with the provisions herein contained shall, unless 
such transfer if ratified by the Collector in accordance with the 
provisions hereinafter contained, be void and shall be of no 
effect whatsoever, notwithstanding anything contained in this 
Code or any other law for the time being in force."
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(ii) In non notified areas i.e. rural areas and villages, tribal 
can transfer his land to a non-tribal after seeking written 
permission of Collector.

loan transaction or otherwise in notified Scheduled area is completely barred but 
expression 'otherwise' shall not include lease, therefore, lease is permissible in 
notified Scheduled area. Further as per Section 165 (6-a) of MP Land Revenue 
Code rights of Bhumiswami who is non-tribal having non-agricultural land 
(diverted land) in notified Scheduled area shall not be transferred or transferable 
by sale or otherwise or as a consequence of loan transaction to a non-tribal person 
without permission of Collector. Thus, interest in diverted land of non-tribal shall 
not be transferred to non-tribal by way of sale or otherwise or as a consequence of 
loan transaction without permission of Collector. Proviso to Section 165 (6-a) of 
MP Land Revenue Code is not considered as same is not in issue in present case.

(vi) As per Section 165 (6) and 165 (6-a) of M.P. Land 
Revenue Code, there is no bar to purchase a land by tribal. A 

11.  In view of aforesaid, Section 165(6) and 165 (6-a) of M.P. Land Revenue 
Code are summed up as under:-

(i)  Land of tribal in notified scheduled area shall not be 
transferred or transferable by way of sale or otherwise or as 
consequence of loan transaction to a non-tribal. Collector has no 
jurisdiction to grant permission in aforesaid case of transfer's 
referred above.

(iii) Explanation of Section 165 (6) M.P. Land Revenue Code
carves out an exception that word "otherwise" mentioned in said 
sub Section shall not include lease. This means that in notified 
scheduled areas or in non-notified rural areas, there is no bar for 
entering into lease between tribals and non-tribals and 
permission of Collector for lease is not required.

(iv) In scheduled notified areas, non-tribal cannot transfer his
non-agricultural land i.e. land for purpose of dwelling house,
educational purpose, commercial purpose, industrial purpose
(diverted land) by sale or otherwise or as a consequence of loan
transaction to non-tribal without written permission of Collector. 
In simple words, diverted land of non-tribals cannot be transferred 
to non-tribals without permission of Collector if located in 
notified scheduled areas.

(v) Section 165 (6-a) M.P. Land Revenue Code does not 
carves out an exception for word 'otherwise' for leases which 
means any land located in notified scheduled areas non-tribal 
cannot execute a lease in favour of other non-tribal without 
written permission of Collector.
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tribal can purchase a land from another tribal and also from a 
non-tribal and permission of Collector for such transactions are 
not required.

12. In view of aforesaid, diverted land if situated in notified scheduled areas 
belonging to a non-tribal, then there is requirement of permission of Collector to 
transfer the land in favour of a non-tribal. However, a land belonging to non-tribal 
in notified scheduled area can be transferred in favour of a tribal and permission of 
Collector is not required.

13. In view of same, respondents are directed to act in accordance with 
aforesaid directions.

14. With aforesaid direction, writ petition filed by the petitioner is disposed 
off.

WRIT PETITION 

WP No. 16904/2020 (Indore) decided on 23 March, 2021

KAN SINGH & ors.  …Petitioners

15. A copy of order be sent to Principal Secretary, Department of Revenue and 
the Collectors posted in notified scheduled areas.

Vs.

STATE OF M.P. & ors.         …Respondents

Order accordingly

Before Mr. Justice Sujoy Paul & Mr. Justice Shailendra Shukla

(Along with WP Nos. 483/2019 & 10833/2020)

A. Constitution – Article 243Q and Municipalities Act, M.P. (37 of 
1961), Section 5(2) & 6 – Transitional Area – Notification – Statutory 
Requirement – Held – Notification dated 27.11.2011 is only a general 
notification whereby basic parameters have been laid down for establishing 
a “transitional area” – Constitutional/Statutory requirement is to issue an 
area specific notification – Notification of 27.11.2011 is not area specific and 
thus does not fulfill requirement of law and it cannot be a reason to sustain 
the impugned notifications – All  impugned notifications set aside – State at 
liberty to follow due process and proceed – Petitions disposed.

I.L.R. [2021] M.P. 1306 (DB)

                                           (Paras 16 & 21 to 28)                                                                                       

d- l afo/kku & vuqPNsn 243 Q ,oa uxjikfydk vf/kfu;e] e-Á- ¼1961 dk 
37½] /kkjk 5¼2½ o 6 & laØe.k'khy {ks= & vf/klwpuk & dkuwuh vis{kk & 
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AIR 2018 SC 2352, 342 US 98 (1951), 2012 10 SCC Page 1, 98 ER 327, 
AIR 1961 SC 1170, AIR 1997 SC 1165, AIR 2002 SC 564, AIR 2004 SC 1039, 
AIR 1920 PC 181, AIR 2002 SC 3240, (1949) 2 ALL ER 452 (HL), AIR 1959 SC 
781, AIR 1975 SC Page 43.

 B. Constitution – Article 243Q and Municipalities Act, M.P. (37 of 
1961), Section 5(2) & 6 – Transitional Area – Notification – Legislative Intent – 
Held – Conjoint reading of Article 243Q(2) of Constitution and Section 5 & 6 
of Act of 1961 concludes that the legislative intent behind said provisions was 
to apply the required parameters in relation to a “particular transitional 
area” and issue notification in relation to the said area and circulate it in the 
said area as per procedure prescribed.   (Para 27)

� [k- lafo/kku & vuqPNsn 243 Q ,oa uxjikfydk vf/kfu;e] e-Á- ¼1961 dk 
37½] /kkjk 5¼2½ o 6 & laØe.k'khy {ks= & vf/klwpuk & fo/kk;h vk'k; 

Cases referred:

Vivek Dalal, Addl. A.G. for the respondents/State. 

O R D E R 

The  Order  of the  Court was passed by :
SUJOY PAUL, J. :- In these batch of petitions filed under Article 226 of the 
Constitution, challenge is made to similar Notifications dated 04/10/2018 
(Annexure P/3), 29/09/2018 (Annexure P/4) & 02/07/2020 (Annexure P/1) issued 
by Urban Development and Housing Department in exercise of power under 
Section 5(1)(B) of Madhya Pradesh Municipalities Act, 1961 (37 of 1961) (in 
short Municipalities Act), whereby Govt. included the areas of certain village 
panchayats as Municipal Council.

V.K. Jain assisted by Abhishek Tugnawat, for the petitioners.

1307I.L.R.[2021]M.P. Kan Singh Vs. State of M.P. (DB)



(iii) no opportunity of filing objections or hearing was ever afforded to the 
residents of any village,

 (i) no order for disestablishment of any village was ever passed under   
Panchayat   Raj   and   Gram   Swaraj   Adhiniyam,   1993 (Adhiniyam),

(ii) no Notification under Section 126 of Adhiniyam for disestablishment 
of any Gram Panchayat was ever issued,

(vi) the Notification dated 27/11/2011 by no stretch of imagination can 
be said to be a Notification in consonance with Article 243-Q and Section 5(2) of 
Municipalities Act because :-

5.     To bolster this submission, Shri VK Jain, learned Senior Counsel assisted by 
Shri Abhishek Tugnawat, learned counsel placed heavy reliance on Article 243Q 
and Section 5 & 6 of the Municipalities Act. It is submitted that :- 

(v) no Notification as required under Article 243-Q of the Constitution 
of India and Section 5(2) & (6) of Municipalities Act was ever issued,

(iv) no consequential order was ever passed under the Adhiniyam,

2. This Court by common order dated 21/10/2020 had set aside the impugned 
Notifications by reserving liberty to the State to follow the "due process" and 
proceed afresh.

3. Review Petitions No.51 & 52 of 2021 were filed by the State seeking 
review of said common order dated 21/10/2020. The singular ground taken in the 
review petition was that a gazette Notification dated 27/11/2011 was filed by the 
State in aforesaid writ petitions but while passing the final order, the said 
Notification has not been taken into account. If Notification would have been 
taken into account, the fate of the matters would have been different. Since a 
relevant Notification which has a bearing on the issues involved has been left out, 
the matter may be reviewed. The review petitions were entertained and order 
dated 21/10/2020 was reviewed and recalled. The writ petitions were directed to 
be restored to their original numbers. In turn, these matters again came up for 
consideration before us.

4. Facts are taken from WP No.16904/2020. The petitioners are Sarpanch of 
different panchayats. From newspapers, they came to know that Nagar Parishad 
(Municipal Council) is decided to be formed in Tehsil-Kukshi, District-Dhar. The 
petitioners promptly sent their representations against the formation of Nagar 
Parishad which are cumulatively marked as Annexure P/1. Since Petitioners' 
representations went in vain, they filed present petition contending that impugned 
Notification dated 04/10/2018 is not passed as per constitutional requirement of 
Article 243(Q) of Constitution of India and Section 5 & 6 of Municipalities Act.
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(e) "Transitional area" cannot be established unless Gram Panchayat is 
disestablished. A separate Notification for declaring the area as "transitional area" 
is required to be established. In absence of any declaration/Notification being 
issued either to disestablish any Gram Panchayat or to declare any area as 
"transitional area", the petitioners got no opportunity of filing objection.

(b) The said Notification does not mention the name of any village and 
other necessary details.

(c) By said Notification, no Gram Panchayat was disestablished.

(d) The Notification dated 27/11/2011 at the most can be treated to be 
a guideline for declaring any area as "transitional area" subject to fulfillment of 
other standards.

(a) The said Notification does not fulfill the requirement of proviso to 
Article 243-Q of the Constitution and Section 5(2) of Municipalities Act.

6. Shri VK Jain, learned Senior Counsel placed reliance on the order of this 
Court dated 16/03/2012 passed in WP No.910/2012 filed with the return and 
urged that this judgment does not approve the stand of the respondents. In the said 
case, there was a Notification declaring particular area as "transitional area", while in 
the present case there exists no such Notification. Lastly, by placing reliance on the 
judgment of Supreme Court reported in AIR 2018 SC 2352 (Champa Lal vs. State of 
Rajasthan & Ors.), the petitioners urged that the impugned Notification runs 
contrary to the principles laid down by Apex Court in the case of Champalal (supra). 
In support of the aforesaid contention, the petitioners have filed written synopsis. 

7.     Sounding a contra note, Shri Vivek Dalal, learned Additional Advocate 
General for the State submits that a plain reading of Notification dated 27/11/2011 
shows that it fulfills the constitutional and statutory requirement of Article 243Q 
and Section 5 & 6 of Municipalities Act. By placing reliance on the definition of 
"Gram Panchayat" and "village" mentioned in the Panchayat Act, learned AAG 
urged that argument regarding violation of Section 126 of Panchayat Act is 
misconceived and without any basis. The argument advanced by petitioners is 
regarding disestablishment of Gram Panchayat, whereas Section 126 deals with 
disestablishment of village. The constitutional and statutory requirement of 
Municipalities Act was taken care of while issuing Notification dated 27/11/2011. 
All necessary parameters were laid down in this Notification in consonance with 
the aforesaid requirement of law. The impugned Notifications were passed in 
furtherance of previous Notification dated 27/12/2011. Hence, no fault can be 
found in the impugned Notifications. It is pointed out that this Court in WP 
No.910/2012 has not interfered with the Notification. Hence, no interference is 
warranted in these batch of petitions.
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8. No other point is pressed by learned counsel for the parties.

9. We have bestowed our anxious consideration on rival contentions and 
perused the record.

10. The pivotal question for determination is whether the Notification dated 
27/11/2011 can be said to be a Notification which fulfills the requirement of 
Article 243Q of the Constitution and Section 5(2) and Section 6 of the 
Municipalities Act. 

11.   Article   243Q   of the   Constitution   and   Section   5   of Municipalities 
Act are reproduced hereinunder in a tabular form.
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Art. 243Q of the Constitution      Sec. 5 of Municipalities Act

(a) a Nagar Panchayat (by whatever 
name called) for a transitional area, that 
is to say, an area in transition from a rural 
area to an urban area

(1) There shall be constituted in every
State,

(2) In this article, a transitional area, a 
smaller urban area or a larger urban area 
means such area as the Governor may, 
having regard to the population of the 
area, the density of the population therein, the 
revenue generated for local administration, 
the percentage of employment in non

Provided that a Municipality under this 
clause may not be constituted in such urban 
area or part thereof as the Governor may, 
having regard to the size of tile area and the 
municipal services being provided or 
proposed to be provided by an industrial 
establishment in that area and such other 
factors as he may deem fit, by public 
notification, specify to be an industrial 
township

(c) a Municipal Corporation for a larger 
urban area, in accordance with the 
provisions of this Part:

(b) a Municipal Council for a smaller 
urban area; and

(a) a Municipal Council for a smaller
urban area; and

5. Constitution of Municipal Councils 
and Nagar Parishad -

Provided that a Municipal Council or a 
Nagar Parishad, as the case may be, may not 
be constituted in such urban area or part 
thereof as the Governor may, having regard 
to the size of the area and the municipal 
services being provided or proposed to be 
provided by an industrial establishment or a 
group of such establishments in that area and 
such other factors as he may deem fit, by 
public notification specify to be an industrial 
township : 

(b) a Nagar Parishad for a transitional 
area, that is to say an area in transition 
from a rural area to an urban area.

Provided further that when an area is 
notified to be a transitional area, the Gram 
panchayat having jurisdiction over such 
area shall continue to function until a duly 
elected Nagar Panchayat is constituted 
under this Act.

(1) There shall be constituted-

(2) In this section, 'a smaller urban area' 
or 'a transitional area' means such area 
as the Governor may, having regard to the 
population of the area, the density of the 
population therein, the revenue generated
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Art. 243Q of the Constitution      Sec. 5 of Municipalities Act

agricultural activities, the economic importance 
or such other factors as he may deem fit, 
specify by public notification for the 
purposes of this Part

(Emphasis Supplied)

(3) Omitted. 

for local administration, the percentage of 
employment in non-agricultural activities, 
the economic importance or such other 
factors, as he may deem fit, specify, by 
public notification for the purposes of this 
Act.

12. Section 6 of the Municipalities Act is also relevant for decision of the 
matter which reads as under:-

Every notification under Section 5 [or Section 5-A] shall be 
published in the Official Gazette and in at least one Hindi 
newspaper having circulation in the area to which it relates 
and also by posting a copy thereof-

"6. Procedure for publication of notifications.

(a) in a conspicuous place in the office of the Collector;

(Emphasis Supplied) 

(b) in a conspicuous place in the office of the Municipality, if 
any, affected by the notification; and

(c) in such conspicuous place in the area affected by the
notification as the Collector may deem fit."

13. The Gazette Notification dated 27/11/2011 reads as under:-

vf/klwpuk dz-64&,Q&1&19&2009&vV~Bjkg&3 e/;izns'k uxjikfydk vf/kfu;e 
1961 dh /kkjk 5 esa uxj ifj"kn~ ds fy, ladze.k'khy {ks= rFkk uxjikfydk ds fy;s 

¼vlk/kkj.k½

dzekad 584   Hkksiky] eaxyokj] fnukad 27 fnlEcj 2011 & ikS"k 6] 'kd 1933
&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&

ea=ky;] oYyHk Hkou] Hkksiky
Hkksiky fnukad 27 fnlEcj 2011

&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&

uxjh; iz'kklu ,oa fodkl foHkkx
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y?kqRrj uxjh; {ks= ,oa e/;izns'k uxj ikfydk fuxe vf/kfu;e 1956 dh /kkjk 7 esa 
uxj fuxeks ds fy, o`gRrj uxjh; {ks= ds xBu dk izko/kku gS] 

7- xzke iapk;r dk Lo;a dk Hkou gksuk pkfg,] ftlesa de ls de 10 deZpkjh cSB 
lsds vkSj 15 ik"kZn cSBd dj lds] 

uxj ifj"kn~   &  20]000 ls vf/kd 50]000 ls de tula[;k

blds vfrfjDr ladze.k'khy {ks= ds xBu gsrq fuEu ekin.Mks dh iwfrZ Hkh vko';d 
gS% & 

1- tula[;k 20 gtkj ls de u gks] blesa ls tula[;k dk 60 izfr'kr l?ku 
tula[;k gks] 

2- izdj.kk/khu fudk; esa d`f"k brj xfrfof/k;ka lapkfyr gks rFkk bu xfrfof/k;ksa esa 
50 izfr'kr tula[;k dk;Zjr gks] 

uxjikfydk  &  50]000 ls vf/kd 3]00]000 ls de tula[;k 

3- ifjofrZr gksus okyh fudk; dk Loa; dk jktLo de ls de :i;s 10 yk[k izfro"kZ 
gks] 

4- izdj.kk/khu fudk; esa fLFkr dqy Hkouksa esa ls 30 izfr'kr Hkou laifRdj dh ifjf/k 
esa vkrs gks vFkkZr~ budh okf"kZd HkkMk ewY; 4800-00 :i;s ls de u gks] 

5- izdj.kk/khu fudk; ds iwjs {ks= esa ty iznk; fd;k tk jgk gks] 

uxj ikfydk fuxe   &  3]00]000 ls vf/kd tula[;k

6- izdj.kk/khu fudk; esa yxus okys cktkj] i'kq cktkj] vkl&ikl dh vU; xzke 
iapk;rksa dh rqyuk esa vf/kd jktLo nsus okys gks] 

2- jkT; ljdkj }kjk fy;s x;s fu.kZ; vuqlkj uxj ifj"kn~@ uxjikfydk @uxj 
fuxe ds xBu dk ekin.M tula[;k ds vk/kkj ij fuEukuqlkj fu/kkZfjr fd;k tkrk gS % 

9- fo|qr O;oLFkk ds vUrxZr fudk; ds vf/kdrj {ks= esa fo|qr [kEHks LFkkfir gks] 

e/;izns'k ds jkT;iky ds uke ls rFkk vkns'kkuqlkj 
 ,l-ih-,l- ifjgkj] izeq[k lfpo 

14. Article 243Q is part of Chapter IX-A of the Constitution which was 
thinserted by Constitution (74  amendment) (Act 1992) w.e.f. 01/06/1993). This 

part deals with various facets of municipalities including its constitution, 
composition, reservation of seats, power/ authority and responsibility of 
municipality etc. 

8- izdj.kk/khu fudk; eas dqy lMdksa dh yEckbZ dh 30 izfr'kr lM+ds@ukfy;ka 
iDdh gksuk pkfg;s] 
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(ii) density of population therein

16.  Indisputably, the necessary parameters were taken note of while issuing 
the Notification dated 27/11/2011. Interestingly, in this Notification, the 
Government itself mentioned that certain laid down parameters are required to be 
fulfilled for the purpose of establishment of a "transitional area". A microscopic 
reading of this notification dated 27/11/2011 makes it crystal clear that this is a 
general Notification whereby only parameters for establishment of a 'transitional 
area' have been laid down. It is not area specific. In other words, the State has 
made endeavour to reduce in writing the relevant parameters flowing from Article 
243Q and Section 5 of Municipalities Act in order to ensure that whenever a 
"transitional area" is to be constituted, the necessary parameters laid down can be 
applied. In our opinion, this Notification dated 27/11/2011 is a general 
Notification whereby basic parameters have been laid down for establishing a 
'transitional area'.

(i) population of the area

(iii) revenue generated for local administration

(iv) percentage of employment in non agricultural activities

15. The parties are at loggerheads on the aspect whether Notification dated 
27/11/2011 can be treated to be a Notification issued under Article 243Q of 
Constitution. A careful reading of Article 243Q(2) shows that following 
parameters are required to be taken into account while issuing the Notification:-

(v) economic importance

(vi) such other factors as Governor of the State may deem fit.

The argument of State is that all these parameters were taken note of while 
issuing the Notification dated 27/11/2011 and hence, impugned Notifications are 
in accordance with law. 

17. Whether this Notification fulfills the requirement of Article 243Q of the 
Constitution and whether on the strength of this Notification, the impugned 
Notifications can sustain judicial scrutiny is the core issue.

18. Sub Article 2 of Article 243Q talks about necessary parameters which 
have been certainly taken care of while issuing the Notification dated 27/11/2011. 
However, the language employed in Sub Article 2 shows that transitional area 
means 'such area' as the Government may after considering the aforesaid 
parameters, 'specify' by public Notification for the purpose of this Act. Thus, the 
provision makes it obligatory that such Notification must be "area specific".
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19. Section 5 of Adhiniyam is almost verbatim reproduction of Article 243Q 
in the statute book of Municipalities Act except second proviso to Clause b of 
Sub-Section 1 of Section 5 of the Municipalities Act. This Court has taken note of 
this aspect while passing order in WP No.910/2012 decided on 16/03/2012.

20. Pertinently, Section 5, 5A of the Municipalities Act became part of statute 
book pursuant to an amendment incorporated w.e.f. 30/05/1994. On the same 
date, certain words were inserted in Section 6 of the Municipalities Act.

21.  Section 5 of Municipalities Act deals with "constitution of Municipal 
Councils and Nagar Parishads". As noticed, Sub-Section 2 of Section 5 is almost 
analogous to Article 243Q(2) of the Constitution. Section 6 prescribes the 
procedure for publication of Notification under Section 5 or Section 5A of the 
Municipalities Act. This provision, in no uncertain manner makes it clear that 
"every Notification" under Section 5 needs to be published in the official gazette 
and in hindi newspaper having circulation in the area to which it relates. A 
combined reading of Section 5(2) and Section 6 leaves no room for any doubt that 
the Notification issued under Sub-Section 5(2)/Article 243Q of the Constitution 
must be an area specific Notification.

22.  The law makers, who have drafted Sub-Section 6, in our view were clear 
in their mind that every Notification issued under Section 5 must take care of 
necessary parameters mentioned herein-above and it must be issued and relate to 
the area for which it is issued. Thus, we find force in the argument of counsel for 
the petitioners that the Notification dated 27/11/2011 is a general Notification 
which only lays down the basic parameters for the purpose of constitution of a 
"transitional area". The constitutional and statutory requirement is to issue 
specific Notification relating to a particular area by taking into account said 
parameters in the fact situation of the particular area. 

23.    In the case of Champalal (supra), the Apex Court opined as under:-

"8.  It is declared under Article 243 Q (2) that the expressions "a 
transitional area", "a smaller urban area" and "a larger urban 
area" (hereinafter collectively referred to as "AREAS") would 
mean such areas as may be specified by the Governor by a 
public notification for the purpose of Part IX A of the 
Constitution of India. Article 243Q(2) further obligates the 
Governor to have due regard to the various factors mentioned 
therein before specifying the AREAS i.e. population of the area, 
the density of the population, the revenue generated in the area 
for local administration, percentage of employment in non-
agricultural activities, the economic importance or such other 
factors as he may deem fit.
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(Emphasis supplied)

24. In this judgment, the Apex Court poignantly held that areas would mean 
such areas as may be specified. Great emphasis is laid by Apex Court about 
requirement of specifying the 'area'. The parameters were required to be applied in 
relation to "particular area" as a transitional area or a small urban area or a large 
urban area. Hence, there is no cavil of doubt that the Notification dated 
27/11/2011 cannot be said to be an area specific Notification which fulfills the 
requirement of law and on the strength of this Notification dated 27/11/2011 
whereby only general parameters were laid down, the impugned Notifications 
cannot be given stamp of approval. 

The Courts always presumed that the legislature inserted every  part of 
statute for a purpose and the legislative intention is that every part of the statute 

25. The decision of the government for constituting a "transitional area" 
cannot be based on unfettered discretion. Indeed, it must be guided by parameters 
laid down in Article 243Q of Constitution. If decision is taken without 
considering any principle and parameters, such a decision is antithesis of a 
decision taken in accordance with law. Douglas J. in United States vs. Wunder 
Lich (342 US 98 (1951)) opined that 'law has reached its finest moments when it 
has freed man from the unlimited discretion of some ruler......... where discretion 
is absolute, man has always suffered.' This observation of Douglas J. was quoted 
with profit by constitution Bench of Supreme Court in 2012 10 SCC Page 1 
(Natural Resources Allocation, in reference, Special Reference No.1 of 2012). 
Similarly, it was held that Rule of Law may be said to be the sworn enemy of 
caprice. Discretion, as Lord Mansfield stated it in classical terms in Wilkes (R. vs. 
Wilkes) 98 ER 327. Since in the instant case, the impugned Notifications are 
passed without testing the factual matrix of areas in question on the relevant 
parameters which were laid down in the Notification dated 27/11/2011, the 
impugned decision cannot be said to be taken based on relevant parameters.

26.    This is trite that while interpreting a constitutional/statutory provision, 
due care must be taken to give meaning and interpretation to every word used and 
employed in the provision.

9. It, therefore, appears from the scheme of Article 243Q(2) that 
the Governor is not free to notify 'AREAS' in his absolute 
discretion but is required to fix the parameters necessary to 
determine whether a particular AREA is a transitional area or a 
smaller urban area or a larger urban area with due regard to the 
factors mentioned above. It is implicit that such parameters 
must be uniform for the entire State. It is only after the 
determination of the parameters, various municipal bodies 
contemplated under Article 243Q(1) could be constituted.
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30. A copy of this order shall be placed in the record of connected matters.

Order accordingly 

27. Section 6 mandates that Notification issued under Section 5 needs to be 
published in the gazette and in the Newspaper having circulation in the area to 
which it relates. A conjoint reading of Article 243Q(2) of Constitution and Section 
5 & 6 of Municipalities Act leads us to the conclusion that the legislative intent 
behind said provisions was to apply aforesaid parameters in relation to a 
"particular transitional area" and issue Notification in relation to the said area and 
circulate it in the said area as per the procedure prescribed.

should have effect. (See:J.K. Cotton Spinning & Weaving Mills Co. Ltd. vs. State 
of U.P. (AIR 1961 SC 1170), Shri Mohammad Alikhan vs. Commissioner of 
Wealth Tax (AIR 1997 SC 1165), Dilwar Babu Kurane vs. State of Maharashtra 
(AIR 2002 SC 564), Ramphal Kundu vs. Kamal Sharma (AIR 2004 SC 1039). 
This is equally settled that legislature is deemed not to waste its words or to say 
anything in vain. (See: Quebec Railway, Light, Heat & Power Co. v. Vandry, (AIR 
1920 PC 181), Union of India vs. Hansoli Devi (AIR 2002 SC 3240). Patanjali 
Shastry, C.J.I. held that it is not a sound principle of construction "to brush aside 
words" in a statute as being in apposite surplusage, if they can have appropriate 
application in circumstances conceivably within the contemplation of the statute. 
In Hill vs. Williams Hill (1949) 2 ALL ER 452 (HL) referred to in Bherulal Parakh 
vs. Mohadev Das Maya, AIR 1959 SC 781, it was ruled that "the rule that a 
meaning should, if possible, be given to every word in the statute implies that, 
unless there is good reason to the contrary, the words add something which would 
not be there if words are left out." (See also: AIR 1975 SC Page 43-Umed vs. Raj 
Singh).

28. In view of foregoing analysis, the question framed must be answered 
against the State. In our view, the Notification dated 27/11/2011 was not area 
specific and said Notification cannot be a reason to sustain the impugned 
Notifications dated 04/10/2018, 29/09/2018 & 02/07/2020 challenged in these 
petitions. At the cost of repetition, in our view general notification dated 27/11/2011 
does not fulfill the requirement of law. Admittedly, in the impugned notifications 
there exists no consideration of necessary parameters for declaring the areas as 
'transitional areas'. In absence thereof, impugned notifications became 
vulnerable. Consequently, all the Notifications dated 04/10/2018, 29/09/2018 & 
02/07/2020 are set aside. The respondents/State shall be at liberty to follow the 
"due process" and proceed afresh in the matter.

29. The writ petitions are disposed of.
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STATE OF M.P. & ors.       …Respondents

Before Mr. Justice G.S. Ahluwalia

I.L.R. [2021] M.P. 1317
WRIT PETITION 

C. Service Law – Appointment on Probation – Unauthorized 
absence – Held – The only explanation of unauthorized absence given by 
petitioner was that his father was sick – No medical prescriptions showing 
serious sickness of father of petitioner – Government employee cannot be 
permitted to remain on unauthorized absence without informing the 

WP No. 21814/2018 (Gwalior) decided on 23 March, 2021

SINNAM SINGH         …Petitioner

Vs.

A.� Civil Services (General Conditions of Service) Rules, M.P., 1961, 
Rule 8(7) and Government Servants (Temporary and Quasi-Permanent 
Service) Rules, M.P. 1960, Rule 12 – Probation – Applicability of Rules – Held – 
A probationer, who has neither been confirmed, nor a certificate issued in his 
favour, nor discharged from service, shall be deemed to have been appointed 
as a  temporary government servant with effect from date of expiry of 
probation and his service shall be governed by Rules of 1960.�  (Para 15 & 16)

B. Government Servants (Temporary and Quasi-Permanent 
Service) Rules, M.P. 1960, Rule 12(b) – Termination – Held – Services of 
temporary employee can be terminated by issuing one month's notice or by 
making payment of one month's advance salary in lieu of notice, which was 
not done in present  case – Impugned order of termination is modified and 
respondents directed to pay one month's salary to petitioner in lieu of one 
month's notice – Petition disposed.   (Paras 17 to 23)

[k- 'kkldh; lsod ¼vLFkk;h ,oa LFkk;hor~ lsok½ fu;e] e-iz- 1960] fu;e 
12¼b½ & lsok lekfIr & 

d- flfoy lsok ¼lsok dh lkekU; 'krsZa½ fu;e] e-Á-] 1961] fu;e 8¼7½ ,oa 
'kkldh; lsod ¼vLFkk;h ,oa LFkk;hor~ lsok½ fu;e] e-iz- 1960] fu;e 12 & ifjoh{kk & 
fu;eksa dh iz;ksT;rk &
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department – Petitioner failed to make out a prima facie case to show that his 
father was seriously sick.   (Para 8 & 9)

4. It is submitted that on account of sickness of the father of the petitioner, 
he remained absent from his duties w.e.f. 15/04/2017 and did not submit his joining 
thereafter. Therefore, the services of the petitioner were discontinued by order dated 
02/01/2018 as per the provisions of Regulation 59 of the Madhya Pradesh Police 
Regulations. It is the case of the petitioner that since the father of the petitioner was of 
old-age and had fallen sick which was in the knowledge of the Department, yet the 

2. Against the said order, the petitioner had preferred an appeal which has 
been dismissed by order dated 09/04/2018 passed by Inspector General of Police, 
SAF, Gwalior Range, Gwalior. Thereafter, the petitioner preferred a mercy appeal 
which too has been dismissed by the respondents by the impugned order dated 
30/08/2018.

x- lsok fof/k & ifjoh{kk ij fu;qfDr & vuf/kd`r vuqifLFkfr & 

(1997) 9 SCC 243, (2005) 1 SCC 132, (2008) 2 SCC 653.

O R D E R

G.S. AHLUWALIA, J.:- This petition under Article 226 of the Constitution 
of India has been filed against the order dated 02/01/2018 passed by Commandant, 

nd2  Battalion, SAF, Gwalior thereby putting the services of the petitioner to an end 
under Regulation 59 of the Madhya Pradesh Police Regulations.

Prashant Sharma, for the petitioner. 

Cases referred :

3. It is the case of the petitioner that an advertisement was issued in the year 
2014 for recruitment on the post of Constable and after due medical and character 
verification, the petitioner was granted appointment by appointment order dated 
01/01/2014 (Annexure P4). The petitioner was appointed on probation of two 
years. One of the conditions of the appointment order was that in the light of Rule 
12 of the Madhya Pradesh Government Servants (Temporary and Quasi-
permanent Service) Rules, 1960 ( in short ''the Rules,1960''), the services of the 
petitioner can be discontinued by giving one month's notice or one month's 
advance salary in lieu thereof.

Varun Kaushik, G.A. for the respondents/State. 
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services of the petitioner were put to an end. The petitioner preferred an appeal along 
with medical documents of the sickness of the father of the petitioner but the same 
was not taken into consideration and the appeal was rejected. The copy of the 
medical certificates of the sickness of the father of the petitioner have been filed as 
Annexure P5. Thereafter, the mercy appeal has also been dismissed.

6. Per contra, the petition is vehemently opposed by the Counsel for the 
State. It is submitted that in the impugned order dated 02/01/2018, no reasons were 
assigned, therefore, it was a discontinuation simplictor (sic: simpliciter) without any 
allegation /stigma. Only in the memo of appeal, as the petitioner had raised a question of 
absence of reasons, therefore, in order to consider the grounds raised in the appeal, 
the Appellate Authority has considered the previous conduct of the petitioner, 
which cannot be said to be stigmatic in nature. It is further submitted that there is 
no provision of law which provides that if order of extension of probation is not 
passed after completion of probation period, then an employee shall be treated to 
be confirmed in the service.

7. Heard the learned Counsel for the parties.

5. It is submitted by the Counsel for the petitioner that in the impugned 
order dated 02/01/2018, the respondent No.4 did not disclose the reasons for 
putting the services of the petitioner to an end but in the appeal, it was specifically 
mentioned that the petitioner was in habit of remaining on unauthorized absence 
and on one occasion, one minor penalty was also imposed. Multiple opportunities 
were given to the petitioner to improve his conduct but he did not improve. The 
petitioner had remained on unauthorized absence for 102 days from his Training 
Institute and when he was sent back to his original Unit, then again he remained on 
unauthorized absence for 54 days and accordingly, it was held that from 15/04/2017 
the petitioner remained on unauthorized absence till passing of the impugned order 
dated 02/01/2018. It is submitted that the reason assigned by the Appellate Authority 
is stigmatic in nature and, therefore, a Departmental Enquiry should have been 
conducted against the petitioner. It is further submitted that the original period of 
probation was for two years and according to Regulation 59 of Madhya Pradesh 
Police Regulations, the period of probation can be extended by further period of 
six months for two times. It is submitted that since the petitioner was appointed in 
the year 2014 and although no specific order was issued thereby confirming him 
in service but as the probation period of the petitioner was not extended after 
completion of his three years (including the extension period), therefore, it has to 
be presumed that the petitioner was confirmed in the service and accordingly, his 
services could not have been terminated without holding a Departmental Enquiry.

8. So far as the factual aspects are concerned, it has not disputed by the 
petitioner that he remained on unauthorized absence for a period of 102 days in 
the Training Institute. When he was sent back, he also did not attend in his Unit for 
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9.  Accordingly, in absence of any medical prescriptions and receipts of 
medicines, this Court is of the considered opinion that the petitioner has failed to 
make out a prima facie case to show that his father had fallen seriously sick. Even 
otherwise, in absence of any prior sanction, the petitioner could not have 
remained on unauthorized absence from 15/04/2017. Furthermore, from the 
medical documents, it appears that the father of the petitioner was suffering from 
joint pain, thus, it cannot be said that the father of petitioner was suffering from 
any serious ailment.

11. The Supreme Court in the case of Tarsem Lal Verma vs. Union of India 
and Others, reported in (1997) 9 SCC 243 has held that mere expiry of one year 
beyond the original two-year period of probation would not result in automatic 
confirmation.

a period of 54 days and from 15/04/2017 till passing of the impugned order dated 
02/01/2018, the petitioner was on unauthorized absence. The only explanation 
which he has given for his unauthorized absence is that the father of the petitioner 
was sick. The petitioner has filed the medical certificates purportedly issued by 
Medical Officer (issued by Gazetted /Non-Gazetted Government Servant of 
Madhya Pradesh). Undisputedly, the father of the petitioner was not a Government 
employee. The petitioner has not filed any medical prescriptions of his father to 
show that his father was seriously sick. The petitioner also could not point out any 
legal provision of law which authorizes an employee to remain on unauthorized 
absence without informing and seeking leave from the Department on any 
ground. The Government employee cannot be permitted to remain on 
unauthorized absence without informing the Department and specifically when 
the petitioner was a Constable in SAF, which is a uniform disciplined force. 

10. The counsel for the petitioner could not point out any provision of law 
which provides that in case if the probation period is not extended after the period 
of three years (including two extensions) from the date of appointment, then the 
petitioner has to be treated as a confirmed employee.

13. The Supreme Court in the case of C. V. Satheeshchandran vs. General 
Manager, UCO Bank and Others, reported in (2008) 2 SCC 653, has held that 
expiry of the probation period does not necessarily mean confirmation and at the 

12. The Supreme Court in the case of Registrar, High Court of Gujarat vs. 
C.G. Sharma, reported in (2005) 1 SCC 132, has held that even if the period of two 
years of probation expires and the probationer is allowed to continue after a period 
of two years, automatic confirmation cannot be claimed as a matter of right 
because in terms of the Rules, the confirmation order can be passed only if there is 
vacancy and the work is found to be satisfactory, which are the prerequisites or 
preconditions for confirmation.
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14. Under these circumstances, it would be appropriate to consider the Service 
Rules governing the service conditions of the employees of the State Government.

15. Rule 8 of Madhya Pradesh Civil Services (General Conditions of Services) 
Rules, 1961 [in short "the Rules, 1961''] reads as under:-

end/ expiry of the period of probation, normally an order confirming the officer is 
required to be passed and if no such order is passed, he shall be deemed to have 
continued on probation unless the terms of appointment or the relevant rules 
governing the service conditions provide otherwise.

(2) The appointing authority may, for sufficient reasons, 
extend the period of probation by a further period not exceeding 
one year. 

"8.Probation.- (1) A person appointed to a service or post 
by direct recruitment shall ordinarily be placed on probation for 
such period as may be prescribed.

(4) The services of a probationer may be terminated 
during the period of probation if in the opinion of the appointing 
authority he is not likely to shape into a suitable Government 
servant.

(5) The services of a probationer who has not passed 
the departmental examination or who is found unsuitable for the 
service or post may be terminated at the end of the period of his 
probation. 

[(7) A probationer, who has neither been confirmed, nor a 
certificate issued in his favour under sub-rule (6), nor 
discharged from service under sub-rule (4), shall be deemed to 
have been appointed as a temporary Government servant with 
effect from the date of expiry of probation and his conditions of 
service shall be governed by the Madhya Pradesh Government 

[(6) On the successful completion of probation: and passing 
of the prescribed departmental examination, if any, the probationer 
shall, if there is a permanent post available, be confirmed in the 
service or post to which he has been appointed, either a certificate 
shall be issued in his favour by the appointing authority to the effect 
that the probationer would have been confirmed but for the non-
availability of the permanent post and that as soon as a permanent 
post becomes available he will be confirmed].

(3) A probationer shall undergo such training and pass 
such departmental examination during the period of his probation 
as may be prescribed. 
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12. (a) Subject to any provision contained in the order of 
appointment or in any agreement between the Government and 
the temporary Government servant who is not in quasi-permanent 
service shall be liable to termination at any time by notice in 
writing given either by the Government servant to the appointing 
authority or by the appointing authority to the Government servant:

16. Rules 8(7) of the Rules, 1961 provides that a Probationer, who has neither 
been confirmed, nor a certificate issued in his favour under sub-rule (6), nor 
discharged from service under sub- rule (4), shall be deemed to have been appointed 
as a temporary Government servant with effect from the date of expiry of probation 
and his conditions of service shall be governed by the Rules, 1960.

(b) The period of such notice shall be one month unless 
otherwise agreed between the Government and the Government 
servant.''

xxx   xxx   xxx

[(c) xxx  xxx  xxx

Servants (Temporary and Quasi-Permanent Service) Rules, 
1960]."

Rule 2(d) and Rule 12 of Rules, 1960 read as under:-

[(b) xxx  xxx  xxx 

(d) "Temporary service" means officiating or substantive 
service in a temporary post, and officiating service in a permanent 
post, under State Government and also includes the period of 
leave with allowance taken while on temporary service and 
complete years of approved war-service, which have been 
counted for fixation of pay and seniority.

"2. In these rules, unless there is anything repugnant in the 
subject or context-

(a)  xxx  xxx  xxx 

[Provided that the services of any such Government servant 
may be terminated forthwith and on such termination, the 
Government servant shall be entitled to claim a sum equivalent to 
the amount of his pay plus allowances for the period of the notice 
at the same rates at which he was drawing them immediately 
before such termination or, as the case may be, for the period by 
which such notice falls short of one month :]

Provided further that the payment of allowances shall             
be subject to the conditions under which such allowances are 
admissible.
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17. From the plain reading of Rule 12 of the Rules, 1960, it is clear that the 
services of a temporary Government employee are liable to be terminated at any 
time by notice in writing given either by the Government servant to the appointing 
authority or by the appointing authority to the Government servant. Provided that 
the services of any Government servant may be terminated forthwith and on such 
termination, the Government servant shall be entitled to claim a sum equivalent to 
the amount of his pay plus allowances for the period of the notice at the same rates 
at which he was drawing them immediately before such termination or as the case 
may be, for the period by which such notice falls short of one month.

21. Rule 12 of the Rules, 1960, provides that in case of immediate termination, 
an employee can claim a sum equivalent to the amount of his pay of one month. The 
use of words "is entitled to claim'' clearly indicates that the instant termination 
without one month's salary would be an irregularity and can be rectified by directing 
the respondents to pay one month's salary in lieu of one month's notice.

19. As per Rule 12(b) of the Rules, 1960, the period of notice shall be one 
month notice unless otherwise agreed between the Government and Government 
servant.

20. Now the next question for consideration is as to whether the order dated 
02/01/2018 is bad in law in absence of one month's notice or advance salary of one 
month or not?

18. Thus, it is clear that the services of temporary employee can be 
terminated by issuing one month's notice or by making payment of one month's 
advance salary in lieu of notice. If the order dated 02/01/2018 is tested in the light 
of Rule 12 of the Rules, 1960, then it is clear that neither one month's notice has 
been given nor one month's salary in advance has been paid in lieu of the notice as 
required under Rule 12 of the Rules, 1960.

23. With aforesaid observations, this petition is finally disposed.

Order accordingly

22. Under these circumstances, this Court is of the considered opinion that 
ndthe impugned order dated 02/01/2018 (Annexure P3) passed Commandant, 2  

Battalion, SAF, Gwalior is required to be modified and accordingly, it is directed 
that the petitioner shall be entitled for one month's salary in lieu of one month's 
notice. With aforesaid modification, the orders dated 02/01/2018, 09/04/2018 and 
30/08/2018 are hereby affirmed. It is directed that the petitioner shall be entitled 
for one month's salary in lieu of one month's notice as provided under Rule 12 (b) 
of the Rules, 1960. Let one month's salary be paid to the petitioner within a period 
of three months from today.
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I.L.R. [2021] M.P 1324 (DB)

Before Mr. Justice Mohammad Rafiq, Chief Justice & 
WRIT PETITION 

(Along with WP Nos. 20889/2020 & 8991/2021)

UNION OF INDIA & ors.  …Respondents

B. Constitution – Article 21 – Covid 19 Pandemic – Private 
Hospitals/Nursing Homes – Air Separation Units – State directed to consider 
providing soft loans through Nationalized Banks and other Financial 
Institutions to all private hospitals and Nursing Homes to set up their own 
Air Separation units so that they may become self reliant regarding their 
oxygen requirement – Government should also consider providing subsidy 
and incentive to such private hospitals.    (Para 19)

Mr. Justice Atul Sreedharan
WP No. 8914/2020 (Jabalpur) order passed on 30 April, 2021

IN REFERENCE (SUO MOTU)  …Petitioner                                                                                                                                                                                                                         

Vs.

A. Constitution – Article 21 – Covid 19 Pandemic – Right to Life – 
Right to Health – Duty of State – Held – Right to health forms an integral 
component of right to life enshrined under Article 21 – State Government 
directed to improve availability and rationalize the distribution policy of 
medicines/oxygen alongwith check on its cost, ensure regular and continuous 
supply of oxygen to Government and Private hospitals increase sample collection 
from twice a day to four times a day, increase the number of technicians, 
scientists and lab attendants – State & PCB directed to undertake a special 
drive for disposal of bio-medical waste – All State Governments directed to 
ensure free interstate movements of LMO tankers. 

(Paras 13, 14, 17, 18, 20, 22 & 23)                                                                                       

d- lafo/kku & vuqPNsn 21 & dksfoM 19 egkekjh & thou dk vf/kdkj & 
LokLF; dk vf/kdkj & jkT; dk drZO; & 
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Sanjay Kumar Verma, for the petitioner in WP No. 20889/2020.

Shivendra Pandey, for the Indian Medical Association (respondent No. 5 
in WP No. 8914/2020).

[k- lafo/kku& vuqPNsn 21 & dksfoM 19 egkekjh & futh fpfdRlky; @ 
uflZax gkse~l & ok;q i`FkDdj.k bdkbZ;ka &

Purushaindra Kaurav, A.G., Pushpendra Yadav, Addl. A.G. and Swapnil 
Ganguly, Dy. A.G. for the respondents/State alongwith Mohammad Suleman, 
Addl. Chief Secretary, Directorate of Health Services, Govt. of M.P. and Chhavi 
Bhardwaj, Managing Director, National Health Mission (M.P.).

Manoj Sharma, President, High Court Advocates' Bar Association, 
Jabalpur (IA No. 4396/2021 in WP No. 8914/2020).

Shreyas Pandit, for the M.P. Nursing Home Association (respondent No. 8 
in WP No. 8914/2020).

C. Constitution – Article 21 – Covid 19 Pandemic – Ayushman/ 
BPL/CGHS Cardholders – Admission/Treatment of Patients – Held – 
Hospitals which are approved for treatment of patients covered by cashless 
schemes of government like Ayushman Cards, BPL Cards & CGHS Cards, 
shall not refuse to provide them treatment and if any complaint is received, 
State shall take action against such hospitals/Nursing Homes.    (Para 21)                                                                                       

Jitendra Kumar Jain, Asstt. Solicitor General and Vikram Singh, for the 
Union of India. 

x- lafo/kku & vuqPNsn 21 & dksfoM 19 egkekjh & vk;q"eku @ chih,y 
@lhth,p,l dkMZ /kkjd & :X.kksa dh HkrhZ@mipkj & 

Naman Nagrath with Jubin Prasad, as Amicus Curiae in WP No. 
8914/2020. 

Rohit Jain, for the petitioner in WP No. 8991/2021.

Shashank Shekhar, for the intervenor in WP No. 8914/2020.

A.M. Mathur alongwith Sanjay Agarwal and Abhinav P. Dhanodkar, for 
the intervenor/Shanti Manch Samiti (IA No. 4353/2021 in WP No. 8914/2020).

Subhash Upadhyay, for the intervenor in WP No. 8914/2020.
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Girish Patwardhan, for the intervenor (IA No. 4389/2021 in WP No. 
8914/2020). 

3. Learned  Amicus Curiae submitted that availability of Remdesivir still 
remains major cause of concern. This medicine is being openly black-marketed 
and sold at exorbitant price in the State. Most of the private hospitals are requiring 
the Covid-19 patients to obtain this medicine on their own. The patients requiring 

Rajesh Chand, for the intervenor in WP No. 8914/2020. 
Nikhil Tiwari, for the intervenor in WP No. 8914/2020.
Zaki Ahmad, for the intervenor in WP No. 8914/2020. 

O R D E R

2. Mr. Naman Nagrath, learned Amicus Curiae has argued that despite 
exhaustive directions issued by this Court to ensure continuous and regular 
supply of Oxygen and Remdesivir to all the Government Hospitals as well as 
private Hospitals/Nursing Homes, the State Government has failed to manage the 
state of affairs inasmuch as more than 60 deaths have so far taken place in the State 
owing to lack of oxygen. The portrayal regarding availability of oxygen in the 
action plan submitted by the State before this Court, is far from reality. Out of 
eight PSA (Pressure Swing Adsorption) Oxygen Plants approved by  the Central   
Government  under the PM CARES (Prime Minister's Citizen Assistance and 
Relief in Emergency Situations Fund) Fund, so far only five Plants have been 
installed and they too are also functional with less than half capacity. It is 
submitted that one PSA Oxygen Plant costs approximately Rupees One Crore. 
The State of Madhya Pradesh has got 52 districts in which District Hospitals are   
situated. There is no reason why it cannot invest an amount of Rs.50 Crore so as to 
set up one PSA Oxygen Plants in each of them. There is no liquid oxygen 
manufacturing plant in the entire State. Since there is possibility of third wave of 
Covid-19 in the coming months, it is the duty of the State to take steps to ensure 
that such plants are set up in the State.

(Heard through Video Conferencing)

Ajay Raizada, for the intervenor (IA No. 4349/2021 in WP No. 
8914/2020).

Present suo motu petition was registered as Public Interest Litigation for 
benefit of residents of the State suffering from Coronavirus, who are aggrieved by 
inaction on the part of the various State Authorities in not providing them timely 
and proper treatment. This Court vide order dated 19.04.2021 had issued as many 
as 19 directions aimed at redressing their grievances. An action taken report was 
filed by the State on 26.04.2021. When the matter was listed on 26.04.2021, Mr. 
Naman Nagrath, learned Amicus Curiae filed  an application to call for further 
action taken report on certain points. A supplementary action taken report was 
filed by the State  on  28.04.2021.
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admission are being made to shuttle from one hospital to another in view of 
ambiguity regarding availability of beds. The State Government has to pay urgent 
attention to strengthen the healthcare facilities in the rural areas, so that citizens do 
not suffer adverse consequence. Despite direction by this Court for not charging 
more than the rates prescribed for treatment, the private hospitals are taking exorbitant 
charges. The Government has so far taken no steps to curb such  malpractice. It  is 
submitted that as per experts, second wave of Covid - 19 is likely to reach peak in the 
mid of May, 2021. Despite direction by this Court, the State Government has not 
increased  number of testing and  has not complied direction to ensure that report of 
RT-PCR is provided to the suspects/patients within 36 hours of the collection of 
the sample , which generally takes 3 to 4 days. Even though statement was made 
on behalf of the Government before this Court on 07.04.2021 that no oral 
instruction has been issued to private labs to stop conduct of Covid-19 test, the 
private pathology labs/diagnostics centres are refusing to conduct the Covid-19 
test. The patients having BPL cards under Deendayal Antyodaya Upchar Yojana, 
Cards under Ayushman Bharat Yojana and those covered under the CGHS are 
neither being given  admission nor provided treatment by the Private Hospitals 
/Nursing  Homes approved therefor, The State Government is not taking any 
effective steps for disposal of the medical waste, which is being dumped at open 
place in all the major cities of the State.

4. Mr. Shashank Shekhar, learned counsel for the intervenor also submitted 
that the State Government has instructed all the private pathological labs and 
diagnostics centres not to conduct the RT-PCR test of the Coronavirus. The private 
hospitals are not honouring the rates prescribed by the State Government for 
treatment of the patients suffering from Coronavirus. The State Government is not 
taking steps to fill up the huge number of vacancies of medical and paramedical staff 
in the State. The posts of Specialists to the extent of 80% are lying unfilled and the 
posts of Medical Officers to the extent of 40% are lying vacant. The helpline number 
provided by the Government is hardly helpful to the people seeking to know the 
position of availability of beds in the private hospitals. The private hospitals are 
refusing to admit the ordinary patients and honouring only those patients who pay 
the hefty amount in advance. The State Government should regulate admission of 
the Coronavirus patients in Government hospitals as well as private hospitals as 
per modal developed by the Government of NCR Delhi.

5. Mr. Anand Mohan Mathur, learned Senior Counsel appearing for the 
intervenor - Shanti Manch Samiti submitted that various directions issued by this 
Court on 19.04.2021 have not been complied by the State Government. People are 
dying in many hospitals only because of non-availability of oxygen.  Reference in 
this connection  is made to various news items in different newspapers. All private 
hospitals should be mandated to set up their own Air Separation Units. It is 
contended that Indore city alone is getting more than 1500 Corona positive cases 
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6. Mr. Shivendra Pandey, learned counsel appearing for Indian Medical 
Association and Mr. Shreyas Pandit, learned counsel appearing for M.P. Nursing 
Home Association have denied the suggestion that  approved private hospitals    
are not treating the Coronavirus patients holding  cards under the Ayushman Bharat 
Yojana, BPL card   holders   under  the  Deendayal   Antyodaya   Upchar Yojana and 
CGHS approved cards, They also denied that the Private Hospitals/Nursing Homes 
are overcharging the patients inasmuch as demanding hefty amount in advance 
for starting treatment. It is submitted that despite directions of this Court in the 
order dated 19.04.2021 to hold periodical meetings with representatives of the 
private hospitals, no such steps are being taken by the concerned authorities in this 
behalf. In spite of specific direction, the State Government has failed to consider 
providing soft loan to the Private Hospitals/Nursing Homes through Banks for 
setting up their own Air Separation Units.

7. Having taken note of the submissions made by the learned Amicus Curiae, 
learned counsel for the intervenors and also learned Advocate General, we are 
constrained to observe that the situation on ground is totally different than what was 
portrayed by the State Government in the action taken report about its efforts to 
continuously procure and provide oxygen to Government Hospitals as well as Private 
Hospitals. There have been several incidents in past two weeks, in which numbers of 
people have lost their lives only because of sudden disruption or low-pressure in supply 
of oxygen or due to non-availability of oxygen. As per several newspaper reports, 
which have been  placed on record  reporting such incidents, two persons  lost their 
lives on 02.04.2021 in J.P. Hospital, Bhopal. Four persons lost their lives on 
08.04.2021 at Bundelkhand Medical College, Sagar. One patient died on 08.04.2021 
in District Hospital, Khargone. Ten persons died for this reason on 09.04.2021 at 
Bundelkhand Medical College, Sagar. Five persons died on 09.04.2021 in Madhav 
Nagar Government Hospital, Ujjain. One  person  died on 13.04.2021 at P.G.B.M, 

every day. There is no dedicated website or help line number with details about 
availability of beds either in Government or private hospitals. Many people are 
losing their lives in absence of medical treatment. The State Government and the 
local administration are not revealing actual figure of death owing to Covid-19 
and hiding data only in order to cover up their failure. Reference in this connection 
is also made to various newspaper reports. It is argued that Indore city is facing the 
huge problem of oxygen. The patients of Indore and other cities of the State are 
also facing acute scarcity of Remdesivir injection and Fabiflu. Learned Senior 
Counsel has invited attention of this Court towards the fact that Chacha Nehru 
Children Hospital, Indore which was catering to medical needs of large number of 
children of Indore and adjoining districts, has been converted into Coronavirus 
care centre. This ill-advised action of the State would deprive thousands of 
children of the treatment. 
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8.       This Court in its earlier order dated 19.04.2021 has  discussed the law in detail 
to hold that the right to health forms an integral component of right to life enshrined  
under Article 21 of the Constitution of India. Right to life is meaningless unless 
accompanied by the guarantee of certain concomitant rights including, but not 
limited to, the right of health. This Court referred to catena of judgments, in which 
the Supreme Court has given dynamic interpretation to Article 21 of the Constitution 
of India, thereby expanding the meaning of right to life to also include the right to 
health. In our view, the right to health can be secured to the citizens only if the State 
provides adequate measures for their well being, treatment, healthcare and takes 
their care by protecting them from calamities like Coronavirus. Health has its own 
prerequisites of social justice and equality and that it should be accessible to all. It 
includes the ability to obtain all kind of healthcare services including prevention, 
diagnosis, treatment and management of health disorders, diseases, illness and other 
health impacting conditions. What is significance of oxygen for the right to life need not 
be overemphasized. Human life and oxygen always go together. About 21% of  Earth's 
atmosphere consists of oxygen, which plays a critical role in the respiratory system 
of the human and many other living creatures. One cannot imagine existence of life 
without the oxygen. We need oxygen in the air we breathe to stay alive. Right to life 
cannot be accomplished without the availability of oxygen. The right to life, apart 
from other things, also means right to breathe, which, in the present context, is 
possible only on availability of oxygen. There has always been emphasis by the 
Constitutional Courts on maintenance of hygiene and pollution free environment 
as one of the facets of right to life so that citizens can breathe unpolluted air. We 
inhale oxygen into our body and exhale carbon dioxide out. In the ongoing 

Bhopal. One person died in Life Medicity Hospital, Jabalpur. Four persons died in 
Sukhsagar Medical College, Jabalpur on 16.04.2021. Two persons died in JP 
Hospital, Bhopal. Similarly in the incident which took place in ICU of Medical 
College, Shahdol, sixteen Covid patients are said to have died because of non -
supply of oxygen. Ten persons lost their lives on 20.04.2021 in Peoples' Medical 
College, Bhopal. Five persons died on 24.04.2021 in Galaxy Hospital, Jabalpur. Eleven 
persons died on 25.04.2021 at Gwalior in different hospitals. Six persons died on  
25.04.2021 in District Hospital at Chhatarpur. Two persons lost their lives on 
27.04.2021 in District Hospital, Katni. Two persons lost their lives on 27.04.2021 at 
District Hospital, Morena and five persons  died on 28.04.2021 in Jayarogya Hospital, 
Gwalior. We do not know how far these data are correct, which may be a matter of 
enquiry, but such reports have been appearing in all the leading newspapers of the 
State, almost regularly, during the month of April, 2021. Even the State has not made 
any serious effort to dispute the veracity of the alleged deaths of several persons in 
the hospitals due to non-availability of oxygen. Death of citizens, so large in 
number, is really heart-rending. It is a pity that people are dying in the hospitals 
due to lack of oxygen.
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10. Learned Advocate General submitted that as far as the oxygen is 
concerned, the Central Government has allocated the quota of 649 MT (Metric 
Ton) Liquid Medical Oxygen (LMO) but this includes 60 MT of oxygen 
generated by the Government Medical Colleges of the State by their own Air 
Separation Unit Plants and 6 MT of LMO allocated from Air Liquide Panipat, 
which the State surrendered because it cannot spare any cryogenic tanker of 20 
MT capacity to go that far away for this purpose. Thus, actual supply as per 
allocation by the Central Government to the State is only 583 MT of LMO. 
Further, out of eight districts where PSA Oxygen Generation Plants were 
sanctioned under PM CARES Fund, six have already become functional and 
remaining two will start functioning by 30.04.2021. The State Government has 
issued work order for installation of  PSA Plants in 37 districts out of which 13 

th will be commissioned by 16 May, 2021, 9 by 23rd May, 2021 and remaining 15 
th

by 20  July, 2021. The work order has also been issued to CSIR authorized vendor 
for installation of 650 LPM PSA plants in 5 districts i.e. Bhopal, Indore, Gwalior, 

th
Rewa  and  Shahdol  and  these will be installed by 20  May, 2021 The Directorate 
of Health Services has also issued work order for setting up of 570 LPM onsite 
Oxygen Generation Plant, each in eight district hospitals, at a cost of Rs.5.87 Crore. 
Thus in all new PSA Oxygen Generation Plants worth Rs.56.2 Crore have already 
been sanctioned covering on 51 district hospitals in the State along with 15 civil   

9. We are constrained to record that most of  the significant directions issued by 
this Court in its order dated 19.04.2021 , mainly in respect of continuous and regular 
supply of Oxygen and Remdesivir to the Government as well as the private Hospitals / 
Nursing Homes, have not been fully complied. What has been contended before us is 
that most of the private hospitals are refusing to admit Corona patients for the reason 
of non-availability of the oxygen and now with every passing day, it is becoming 
difficult for Covid patients to get admission either in the Government Hospitals or 
the Private Hospitals. Evidently, the Oxygen and Remdesivir continue to be two 
major problems which the State Government is trying to grapple with.

pandemic, if one gets infected, his lungs may get overpowered by the deadly virus of 
Corona. In this condition, their function to constantly purify the blood with the use of 
oxygen which they inhale from the atmosphere around and send it back to the heart, 
gets impaired. How important is continuous availability of oxygen to humans thus 
needs no elaboration. At such crucial stage, survival of citizen can be ensured by 
supply of oxygen from external source till the time his lungs with the use of 
approved medication can be made to regain their normal functioning. The right to 
life enshrined under Article 21 of the Constitution of India would be meaningless 
in the present situation without the continuous availability of oxygen. Here comes 
the role of State as a Constitutional obligation to provide for not only the life 
saving drugs but also the oxygen.
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hospitals.  As  on  26.04.2021, the installed LMO capacity in Government Medical 
Colleges stands at 310 MT as compared to 89 MT of LMO in June, 2020, which 
means that the State Government has improved its installed LMO capacity in 
Government Medical Colleges. But continuous availability of oxygen for the 
patients admitted in the hospitals attached to these Government Medical Colleges 
can be ensured only if constant and regular supply of the LMO is received. The 
State Government has procured 2150 (5 LPM) Oxygen Concentrators and orders 
have been  placed  for another 6000 (10 LPM)  Oxygen  Concentrators  and  3000 
(5 LPM) Oxygen Concentrators. In addition, the Government of India has been 
requested to provide 2000 Concentrators to the State.

11.  Learned Advocate General however submitted that since the State 
Government is not having the sufficient number of cryogenic tankers, therefore, 
the transportation of oxygen from the place where it has to be lifted from, is a 
major stumbling block in making timely supply to  different hospitals  located   in 
the State. As of now, the State Government is having 61 such tankers at its disposal 
and through them, it is able to transport roughly about 550 MT Liquid Medical 
Oxygen to the State. A total number of five liquid Nitrogen tankers and three 
liquid Argon tankers, with a total capacity of 167 MT, have already been 
converted into LMO tankers, which are included in the above number of 61 
tankers. The Government of India has assigned two such tankers (each with the 
capacity of 20 MT) to the State of Madhya Pradesh, which it has imported from 
Singapore and has promised to allocate four more tankers to improve the 
movement of oxygen from eastern part of the country. It is contended that the 
State Government with the help from the Central Government has arranged for 
transportation of filled tankers by special trains through green corridor especially 
created for the purpose from different locations. Six tankers carrying 63.78 MT 
LMO have been dispatched via train from Bokaro of which three tankers are for 
Sagar, two tankers for Bhopal and one for Jabalpur. Six more are expected to reach 
shortly. It is submitted that the State Government has been airlifting empty 
tankers from Bhopal to Bokaro and from Indore to Jamnagar with the help of 
Indian Air Force in their Jumbo Air Crafts in order to reduce the transit time, at 
least at one end. It is submitted that the Central Government has set up the Oxygen 
Crisis Management Task Force which takes stock of the day to day situation about 
the oxygen in different States. The State of M.P. is constantly apprising the Union 
Government of its requirements of oxygen. The Chief Minister of the State wrote 
a letter to the Hon'ble Prime Minister on 09.04.2021 , that since bed capacity of 
hospitals in the State in the month of May, 2021 would be increased to one lakh, 
requirement of oxygen would rise to 840 MT. The Additional Chief Secretary, 
Department of Public Health & Family Welfare, Government of Madhya Pradesh 
has now therefore on 27.04.2021 written a letter to the Additional Secretary, 
DPIIT, Oxygen Nodal Officer, Government of India requesting for allocation of 
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14. Coming now to Remdesivir, the medicine with regard to which lot of 
complaints are being made by the people at large, Corona patients and their kith 
and kin. We may at the outset observe that it should be for the doctor treating the 
patient to decide as to which patient has to be administered  Remdesivir injection 
and which not, but once when  it is prescribed by a treating doctor to any patient, 
the State should ensure that such injection becomes available at the earliest, which 
is why this Court in its earlier order set the time line of one hour from the time the 
treating doctor prescribes such medicine. Moreover, this Court also directed that 
the State Government should ensure that the patients/attendants are not exploited 
by exorbitantly charging. This Court had required the State Government to 
regulate and ensure continuous supply of Remdesivir, not only to the Government 
Hospitals but also to the Private Hospitals/Nursing Homes with regard to which 
there are lots of complaints, which we notice on regular basis in local Media, print 
and electronic both. Several newspaper clippings about this have been placed on 
record. In the action taken report and supplementary action taken report it has 
been stated on behalf of the State Government that the Remdesivir is approved for 
restricted emergency use only. This drug is sold on authorised permission from the 
Drug Controller General of India as investigational therapy only in moderate to 

12. On a query by the Court, Mr. J.K. Ja in, learned Assistant Solicitor General   
and Mr. Vikram Singh, learned counsel  for the Union of India sought time to seek 
instructions from the Government of India as to why the quota of Liquid Medical 
Oxygen for the State of Madhya Pradesh may not be increased at least by 100 MT, 
in addition to the allocation already made and also in addition to two tankers 
already allocated and four more, which are promised to be given, six more 
cryogenic tankers may not be made available to the State of Madhya Pradesh for 
timely transportation of the oxygen to different locations considering the 
geographical width and length of the State.

100  MT LMO  more. However, the  learned Advocate General submitted that the 
State Government still requires more number of Cryogenic tankers to transport 
the allocated oxygen and has, in this connection, taken up the matter with the 
Central Government.

13. There can be no doubt that the State Government and its functionaries are 
making all out efforts to continuously procure the oxygen and supply it to the 
Government Hospitals as well as the Private Hospitals in the State. But 
procurement of oxygen should be so regular and punctual, that all hospitals, be it 
Government or Private, continue to have such quantity of oxygen, as may be 
necessary to maintain the required pressure of oxygen supply to all the patients 
under their treatment so that no patient loses his life due to shortage or non-supply of 
oxygen. We therefore, reiterate our earlier directions which required the State 
Government to ensure regular and continuous supply of oxygen to all the citizens 
admitted anywhere either in Government or Private facilities.
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severe cases of Covid - 19 with due exclusion of clinical conditions as mandated 
by the Ministry of Health and Family Welfare. In view of the sudden surge in demand 
for this medicine, the Government of India has ramped up the manufacturing 
capacity of domestic manufacturers and has further taken up the task of judicious 
distribution and seamless inter-State supply of the drug to address the shortages.

16. Mr. Shreyas Pandit, learned counsel for the M.P. Nursing Home Association 
and Mr. Shailendra Pandey, learned counsel for the Indian Medical Association 
submitted that despite the demand by the private Hospitals and Nursing Homes for 
supply of Remdesivir injunction (sic : injection), the sufficient number of vials are 
not being provided to them because the Government in its policy has put a rider on 
C&F stockist to distribute this medicine on the basis of number of Covid-19 in-
patients admitted in the Covid - ICU/HDU/Oxygen supported beds whereas the 
doctors may, at times, prescribe this medicine to the patients having CT- score, 
anywhere between 5 and 10 which is the best time when it can give positive results, 
even though the patients may not be on oxygen support. Mr. Shivendra Pandey, 
learned counsel for the Indian Medical Association has therefore disputed the 
aforesaid contention of the Additional Chief Secretary and submitted that only when 
there is involvement of lungs that the doctors in the private hospitals prescribe the 
Remdesivir injection.

15. Learned Advocate General submitted that interim allocation of Remdesivir 
st th

for the period of 10 days from 21  to 30  April, 2021, has been ensured, with supplies 
from seven domestic manufacturers. The State of Madhya Pradesh has been 
allocated 95000 vials of Remdesivir for consumption before 30.04.2021, out of 
which, the State has retained only 45,000 vials for utilization in the Government 
Hospitals and allotted 50,000 to be supplied to the private hospitals through 
C&F/Stockists, however, with a rider that they shall ensure equitable sale/ availability 
of drug for treatment of admitted Covid - 19 patients in private hospitals based on the 
number of Covid - 19 in-patients admitted in Covid ICU/HDU/Oxygen supported 
beds. Mr. Mohammad Suleman, Additional Chief Secretary, Directorate of Health 
Services, Government of Madhya Pradesh has however submitted that while in 
Government Hospitals only 5 to 6% Covid -19 patients are being prescribed 
Remdesivir injection but the private hospitals are advising this injection 
indiscriminately to large number of patients, which is why a lot of demand of the said 
medicine has arisen. It is contended that the State Government has taken punitive action 
against the persons, who were found indulging in black -marketing of Remdesivir 
inasmuch as nine persons from Indore and two persons from Ujjain, in total 11 
persons, have been detained for illegally selling the Remdesivir.

17. Whether or not a particular Covid- 19 patient is required to be administered 
Remdesivir as medicine, should be left to the discretion of the treating doctors and 
ought not to be decided by the executive fiat. We see no justification on the insistence 
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18. At this stage, learned Advocate General submitted that this is largely 
happening because of the scarcity of Remdesivir due to short supply. The State 
Government is taking up this issue with the Central Government for getting 
allocation of Remdesivir increased. We require Mr. J.K. Jain, learned Assistant 
Solicitor General as well as Mr. Vikram Singh, learned counsel appearing for the 
Union of India to seek  instructions from the Central Government as to why the 
quota of 95,000 vials of Remdesivir, for a block of 10 days, may not be increased by 
atleast 20% more, so as to make it more just, equitable and reasonable to cater to the 
everyday increasing demand, considering the  huge surge  in the  number  of Covid 
positive cases in the State. This Court also requires the Central Government to 
consider allowing the State Government to directly procure all kind of essential 
drugs, be it Remdesivir, Tocilizumab, Itolizumab, Fabiflu or any other drug, from the 
manufacturers, within or outside the country, so as to ensure its easy availability to 
the patients. At this stage, we also want to impress upon all the private Hospitals and 
Nursing Homes as well as the Government Hospitals to educate the patients, their 
attendants/family members and the people at large as to in what kind of cases the 
prescription of Remdesivir as a  medicine is advisable.

19. This Court in para 27 (xv) of its order dated 19.04.2021, on the suggestions   
made by the learned counsel appearing for the Indian Medical Association and   
M.P. Nursing Home  Association,  had required the State Government to consider 
providing soft loan to all the private Hospitals and Nursing Homes to set up their 
own Air Separation Units so that they may become self-reliant with regard to their 
oxygen requirement. An argument has been advanced before us that all the private 
hospitals should be mandated to set up their own Air Separation Units. In this 
regard, we direct the State Government to take up this issue with the Nationalised 

of providing Remdesivir to only such patients who are on oxygen support, 
particularly when oxygen, as a commodity, itself has become so scarce. There 
appears to be no logic behind this policy. Considering the submission of learned 
Amicus Curiae and learned counsel appearing for the Indian Medical Association 
and M.P. Nursing Home Association and the respective intervenors, we find that 
there is tremendous amount of dissatisfaction not only amongst the Private 
Hospitals and Nursing Homes with regard to justness of policy of distribution of 
this drug but also there is lot of hue and cry amongst the patients and their 
attendants/family members with regard to the policy of distribution of Remdesivir 
injections. Resultantly black marketeers are flourishing. This sometimes results 
into very chaotic conditions in such hospitals giving rise to law and order 
situation. We do not want to go into the details of all these issues but considering 
serious question marks put on the efficacy of the policy adopted in this behalf, the 
State Government ought to have re-look at its distribution policy so as to 
rationalize the same in consultation with all the stakeholders, in such a way that 
the medicine becomes available to common  man at reasonable price.
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Banks and other Financial institutions, by involving the major Private Hospitals, 
to provide them soft loan on priority basis, for setting up their own Air Separation 
Units and come out with the progress on this aspect. The State Government, at its 
own level, should also consider providing subsidy and  incentive to such private 
hospitals.

20. This Court time and again impressed upon the State Government to ensure 
that the number of RT-PCR tests conducted  by different Government Labs as well 
as Private Labs and Diagnostic Centres should be increased inasmuch as their 
reports should become available within 36 hours from the time of collection of 
samples. In this respect, learned Advocate General submitted that unless the 
ICMR is directed to approve more number of BSL certified Labs in the State, this 
target may be difficult to be achieved. The State Government, in this connection, 
may approach the ICMR with its proposal but  in  this connection  we  also  record  
the  submission made by learned Amicus Curiae and Mr. Shashank Shekhar, 
learned counsel for the intervenor that the State Government has by an oral 
direction required all the private Labs to either refuse or discourage conducting 
the RT-PCR tests and despite the submission made before this Court on 
07.04.2021 that no such direction has been issued to the private Labs/Diagnostic 
Centres, the fact is that the private Labs are still not willing to conduct the RT-PCR 
tests. Considering that number of private BSL certified Labs even as per the State 
Government is 37, it is very important to have their continuous support and 
involvement in conducting more and more number of RT-PCR tests and screen the 
patients so that timely detection of Covid- 19 positive cases may prevent such 
disease from spreading further. We, therefore, direct the State Government to   
consider increasing  the  sample  collection  from twice a day, to four-times a day, 
and also for that purpose, increasing the number of Technicians, Scientists and Lab 
Attendants etc. involved in the process to positively achieve the above target of 36 
hours and submit the further progress report in this regard.

21.     Learned Amicus Curiae and other learned counsel appearing for the 
intervenors have further submitted that despite specific direction by this Court, 
the private hospitals are refusing to admit and treat those  patients who are entitled  
to cashless treatment facility in terms of Ayushman Card (under Ayushman Bharat 
Yojana) and BPL cards (under Deendayal Antyodaya Upchar Yojana) and CGHS 
Cards and the State Government has not ensured the compliance in that behalf. We 
further reiterate our earlier directions given in the order dated 19.04.2021 that 
those hospitals, which are approved for treatment of the patients covered by those 
cashless schemes of the Government, shall not refuse to provide treatment to 
concerned patients and if any complaint in that behalf is received, the State 
Government shall take appropriate action against such private Hospitals /Nursing 
Homes.
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22. Learned Amicus Curiae has invited attention of this Court towards 
accumulation of medical waste consisting of PPE kits, masks and other items in all 
the major cities of the State including Bhopal, Indore, Gwalior and Jabalpur. He has 
produced certain newspaper clippings to bring home the point. This Court, in this 
connection, directs the State Government as well as the M.P. State Pollution Control 
Board to undertake a special drive for disposal of such bio-medical waste,  wherever 
found, in accordance with the  provisions of the Bio-Medical Waste (Management & 
Handling ) Rules, 1998 and submit a compliance report thereabout.

23. Mr. J.K. Jain, learned Assistant Solicitor General and Mr. Vikram  Singh,   
learned counsel  for the Union of India, in response to the query made by this 
Court on I.A. No.4396/2021, have submitted that the Government of India has 
taken a serious note of the incident in which an oxygen tanker carrying the oxygen 
allocated to the State of Madhya Pradesh was intercepted by police officers of 
Uttar Pradesh to be diverted to Jhansi. Learned counsel submitted that the 
Government of India shall in future ensure that no such incident recurs and in this 
regard, a direction has again been issued to all the State Governments to ensure 
free movement of the tankers carrying the oxygen to the respective destinations to 
which they have to deliver the same. This Court impresses upon all the State 
Governments and through them, their Police Authorities and the Transport 
Authorities, to provide green corridors to the Tankers carrying Liquid Medical 
Oxygen involving inter-state movement, at par with ambulances, so that the oxygen 
can be timely delivered at the respective destinations, to save the precious human 
lives in this crucial period. Accordingly, the I.A. No.4396/2021 is disposed of.

Order accordingly

24.     The State Government and its various authorities shall in the meantime 
make all the endeavours to carry out various directions issued by this Court in its 
order dated 19.04.2021. 

25 .     Let the matter to come up again on 06.05.2021 on top of the list to see the 
further progress.
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STATE OF M.P. & ors.  …Respondents

[k- lafo/kku & vuqPNsn 226 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] 
/kkjk 41 o 41A & dksfoM&19 egkekjh ¼f}rh; ygj½ & vfr HkhM+ okyh tsysa & iqfyl 
egkfuns'kd ¼Mh-th-ih-½ o U;kf;d eftLVªsVksa ds fy, funs'k 

 B. Constitution – Article 226 and Criminal Procedure Code, 1973 (2 
of 1974), Section 41 & 41A – Covid 19 Pandemic (Second Wave) – Overcrowded 
Jails – Directions to DGP & Judicial Magistrates – DGP directed to issue 
instructions to all police stations to strictly adhere to guidelines issued by Apex 
Court in Arnesh Kumar's case – Judicial Magistrate, on production of accused 
before them by police, for authorizing further detention, shall mandatorily 
examine whether stipulation u/S 41 & 41ACr.P.C. have been followed or not 
– If any arrest has been made without following guidelines, accused would be 
entitled to directly apply to competent court for regular bail on this ground 
alone.    (Para 9)

A. Constitution – Article 226 – Covid 19 Pandemic (Second Wave) – 
Overcrowded Jails – Release of Prisoners – Held – On 07.05.2021, Supreme 
Court directed that all those inmates who were granted parole in pursuance 
to its earlier order, should be again released on parole for a period of 90 days 
in order to tide over the pandemic.  (Para 1)                                                                                       

(Along with WP No. 8391/2020)

WRIT PETITION 
Before Mr. Justice Mohammad Rafiq, Chief Justice & 

Mr. Justice Atul Sreedharan

I.L.R. [2021] M.P. 1337 (DB)

WP No. 9320/2021 (Jabalpur) order passed on 17 May, 2021

IN REFERENCE (SUO MOTU)  …Petitioner                                                                                                                                                                                                                         

Vs.

d- lafo/kku & vuqPNsn 226 & dksfoM&19 egkekjh ¼f}rh; ygj½ & vfr 
HkhM+ okyh tsys & cafn;ksa dks NksM+k tkuk 
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C. Constitution – Article 226 – Covid 19 Pandemic (Second Wave) – 
Overcrowded Jails – Arrest & Bail – Registrar General of High Court directed to 
circulate copy of judgment of Apex Court in Arnesh Kumar's case alongwith copy 
of this order to all District Judges for being served upon Judicial Magistrates – 
Director, State Judicial Academy directed to organize online/virtual programme 
for sensitizing not only Judicial Magistrates but also Police Officers – Director, 
M.P. Police Academy shall also work out modalities for sensitizing police 
officers of State – DGP shall also be responsible for compliance of this direction.                                                                                                          

x- lafo/kku & vuqPNsn 226 & dksfoM&19 egkekjh ¼f}rh; ygj½ & 
vfrHkhM+ okyh tsysa & fxj¶rkjh o tekur 

(Para 10)                                                                                       

� ?k- lafo/kku & vuqPNsn 226 ,oa fd'kksj U;k; ¼ckydksa dh ns[kjs[k vkSj 
laj{k.k½ vf/kfu;e] 2015 ¼2016 dk 2½] /kkjk 12 ijarqd & dksfoM&19 egkekjh ¼f}rh; 
ygj½ & fof/k ds fojks/k esa fd'kksj & laizs{k.k x`gksa ls NksM+k tkuk 

 D. Constitution – Article 226 and Juvenile Justice (Care and 
Protection of Children) Act, 2015  (2 of 2016) Section 12 proviso – Covid 19 
Pandemic (Second Wave) – Juveniles in Conflict with Law – Release from 
Observation Homes – Member Secretary, M.P. State Legal Services 
Authority, Jabalpur directed to require Member Secretaries of respective 
District Legal Services Authorities to move appropriate application through 
their legal aid counsels before respective Juvenile Justice Boards on behalf of 
children in conflict with law for their release from Observation Homes across 
the State, who shall decide application within 3 days considering proviso to 
Section 12 of Juvenile Justice Act.   (Para 11 & 12)
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(2014) 8 SCC 273, W.P. (Civil) No. 4/2020 decided on 03.04.2020 (SC). 

Chander Uday Singh with Bhavil Pandey, Nikita Sonwane and Aditi 
Pradhan, for the petitioner in WP No. 8391/2020.

Cases referred:

Sankalp Kochar, as Amicus Curiae in WP No. 9320/2021. 

Pushpendra Yadav, Addl. A.G. for the respondent-State with Arvind 
Kumar, Director General of Prisons and Sanjay Pandey, Dy. I.G. of Jails. 

MOHAMMAD RAFIQ, CHIEF JUSTICE :- This Court  on 07.05.2021, taking into 
consideration the circumstances prevailing in the State following the second  
wave of Covid-19 pandemic, had taken suo motu cognizance of the overcrowded 
jails in the State of Madhya Pradesh and passed certain orders. On the same date, 
the Supreme Court also in continuation with its earlier order in  Re:  Contagion of 
Covid-19 Virus in Prisons Suo moto Writ Petition (Civil) No.1/2020, passed a 
fresh order directing inter alia that the High Powered Committees constituted by 
the State Governments shall consider release of prisoners by adopting the 
guidelines followed by them last year, at the earliest and further directed that all 
those inmates, who were granted parole in pursuance to the earlier order of the 
Supreme Court, should be again released on parole for a period of 90 days in order 
to tide over the pandemic. This Court on 10.05.2021, on the submissions made 
given by the learned Amicus Curiae, learned Advocate General and the Director 
General of Prisons, had passed the following order:-

O R D E R

"15. Having heard the learned Amicus Curiae and the learned 
Additional Advocate General, this Court, in view of extraordinary 
situation   prevailing   in the State,  deems  it appropriate to  direct 
the respondents to place before the High Powered Committee the 
following suggestions given by both the Director General of 
Prisons and the learned Amicus Curiae:

The jail authorities should consider granting emergent 
parole, of atleast 90 days, on usual conditions to the 
following categories of prisoners,

(Heard through Video Conferencing)

i. All male  prisoners, who are more than  60 years of 
age; 

Giribala Singh, Member Secretary, M.P.S.L.S.A., Jabalpur 

The Order of the Court was passed by :

ii. All female prisoners, who are more than 45 years of 
age;

I. For convicted  prisoners:
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iii All female prisoners, regardless of their age, who 
are lodged in jail alongwith with their minor 
children, 

iv All female prisoners who are carrying pregnancy of 
whatever duration; 

v. All prisoners on the basis of medical certification 
found to be suffering from cancer, serious heart 
ailments such as having: (i) undergone bypass 
surgery, (ii) valve replacement surgery, (iii) HIV, 
(iv) Cancer, (v) Chronic Kidney Dysfunction 
(UTPs requiring Dialysis), (vi) Hepatitis B or C, 
(vii) Asthma, (viii) Tuberculoses and (ix) 
disablement of body to the extent of 40% or more; 

II.  For under-trial prisoners:

i. The Superintendent of the concerned Jail, should, 
in respect of those under-trial prisoners, who are 
facing trial for the offence punishable up to 
maximum of seven years, with or without fine, 
obtain their applications for interim bail and 
forward the same to the District and Session Judge 
concerned, who shall have the same considered and 
decided within four days for their release on 
temporary bail for atleast a period of 90 days, on 
execution of bail bond and surety, as may be 
deemed appropriate;

ii. The Superintendent of Jail, should in respect of 
those under-trial prisoners, who are covered by the 
SOP issued by the National Legal Services Authority 
in December, 2018, obtain their applications for 
grant of interim bail and similarly forward the same 
to the District and Session Judge concerned, who 
shall have the same considered and decided within 
four days for their release on temporary bail for 
atleast a period of 90 days, on execution of bail 
bond and surety, as may be deemed appropriate. In 
this regard, the assistance of the District Legal 
Services Authority may be taken if necessary; 

iii. The following category of under-trial  prisoners,  
may not  however be considered for release on  
interim/ temporary bail:-

a. those under trial prisoners, who are now in
custody for an offence committed by them 
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4. The Member Secretary, M.P. State Legal Services Authority, Jabalpur 
submitted that soon after the receipt of the data covering the aforesaid three   
categories, request  will be made to the Executive Chairman of the M.P. State Legal 
Services Authority to hold the meeting of the High Powered Committee, for their 
consideration.

b. those under trial prisoners, who were granted
interim bail on the basis of criteria adopted
earlier but failed to surrender in time in terms of 
the bail order and were taken in custody, 
pursuant to execution of non-bailable warrant.

3. Learned Additional Advocate General and the Director General of Prisons 
have submitted that they will collate the data under all these three categories and 
provide the same to the High Powered Committee within a period of three days, 
for their consideration.

2. Mr. Chander  Uday Singh, learned Senior Counsel and Mr. Sankalp Kochar, 
learned Amicus Curiae, have submitted that despite recommendations of the High 
Powered Committee in its recent meeting held on 12.05.2021, the number of 
prisoners lodged in different jails of the State of Madhya Pradesh , which was 45,582 
on 07.05.2021, as against their total capacity of 28,675, is not going to be 
substantially reduced. Therefore, the desired object of decongesting the jails may not 
be achieved. They both suggested that the High Powered Committee ought to 
consider recommending release of all such convicts on parole, who have either 
served out one-third of the substantive sentence awarded to them or if sentenced to 
life imprisonment, have completed incarceration of seven years or more. 
Additionally, the learned Senior Counsel and learned Amicus Curiae suggested 
that the High Powered Committee ought to also consider recommending release 
of all such under-trial prisoners on interim bail, who are facing trial for offences 
exclusively triable by the Court of Magistrate regardless of the outer limit of the 
sentence. Third suggestion given by them is that the High Powered Committee 
should also consider recommending release of all women prisoners, both convicts 
and under-trial, regardless of the offence for which they have been convicted and 
the sentence awarded to them or the maximum sentence that may be awarded to 
them upon conviction.

during the period of interim bail earlier granted
to them; and

The meeting of the High Powered Committee for this 
purpose be convened on 12.05.2021 at the time fixed by the 
Executive Chairman of the M.P. State Legal Services Authority, 
either by physical or virtual  mode, as may be deemed possible."
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6. Mr. Chander Uday Singh, learned Senior Counsel and Mr. Sankalp 
Kochar, learned Amicus Curiae, have submitted that despite direction issued by 
the Supreme Court in Arnesh Kumar vs. State o f Bihar and another (2014) 8 SCC 
273, the police in the State is not following the guidelines given in paras 8.1 to 8.4 
and paras 11.1 to 11.8 of the said judgment. This explains why there was an 
enormous increase of approximately 8,000 under-trial prisoners in different jails of 
the State during the period of lockdown even after release of about 7,500 prisoners-
convicts on parole and UTPs on interim bail, pursuant to earlier order passed by 
the Supreme Court on 23.03.2020.

5. The High Powered Committee upon production of  necessary data before it, 
shall in its wisdom, consider the suggestions objectively and shall make its 
recommendation with or without any modification/conditions, as it may deem fit.

7. Mr. Pushpendra Yadav, learned Additional Advocate General submitted  
that steps are being taken to release convicts on parole as per the recent 
recommendation of the High Powered Committee. As regards UTPs, applications 
have been  moved  before the concerned Courts and orders for grant of interim bail to 
them are likely to be passed shortly. On the question of compliance of directions of 
the Supreme Court in Arnesh Kumar (supra), learned Additional Advocate 
General submitted that he will have to seek instructions in the matter to find out 
whether the Director General of Police has issued  general instructions to all  the 
police stations to  adhere to  the mandatory guidelines issued by the Supreme Court 
in paras 8.1 to 8.4 and paras 11.1 to 11.8 of its decision in Arnesh Kumar (supra).

8. The Supreme Court in Arnesh Kumar (supra) categorically observed that the  
law  mandates that the police officer, before making arrest of an accused, against 
whom a reasonable suspicion exists that he has committed a cognizable offence 
punishable with imprisonment for a term which may be less than seven years or 
which may extend to seven years, should record his satisfaction as mandated  by 
Section 41 of the Code of Criminal Procedure (for short the "Code") that his arrest is 
necessary (i) to prevent such person from committing any further offence; (ii) for 
proper investigation of the offence; (iii) to prevent such person from causing the 
evidence of the offence to disappear or tampering with evidence; (iv) to prevent 
such person from making any inducement, threat or promise to any witness from 
disclosing facts to the court or to the police officer & (v) and that unless such 
person is arrested, his presence in the court when required cannot be secured. The 
Supreme Court therefore observed that before a Magistrate authorizes detention 
under Section 167 of the Code, he has to be first satisfied that the arrest made is 
legal and in accordance with law and all the constitutional rights of the person 
arrested have been safeguarded. If in his opinion, the arrest does not satisfy the 
requirements of Section 41 of the Code, the Magistrate is duty-bound not to 
authorize his further detention and release the accused after recording his own 
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satisfaction which shall never be based on the ipse dixit of the police officer. The 
Supreme Court further highlighted the importance of Section 41-A of the Code 
which was inserted by Section 6 of the Code of Criminal Procedure (Amendment) 
Act, 2008 (No.5 of 2009) providing that in all cases where the arrest of a person is 
not required  as  per Section  41(1)  of the Code, the  police officer  is required to 
issue notice directing the accused person to appear before him at specific place 
and time. If such accused complies with the terms of notice, the law further 
mandates that he shall not be arrested, unless the reasons are recorded by the 
police officer that the arrest is necessary. At this stage also the condition precedent 
for causing arrest, as envisaged in Section 41 of the Code, has to be complied with, 
which shall be subject to the same scrutiny by the Magistrate as aforesaid. The 
Supreme Court deprecated the practice of mechanically reproducing in the case 
diary all or most of the reasons contained in Section 41 of the Code for effecting 
arrest. The Supreme Court observed that it seems that police has not learnt its 
lesson; the lesson implicit and embodied in the Code and is persisting with its 
colonial approach despite six decades of independence, as the power of arrest is 
being used as a tool of harassment and oppression of the  citizen, which is "one of 
the lucrative sources of police corruption". All these directions issued by the 
Supreme Court were intended to put a check on the arbitrary power of police in 
mechanically arresting a citizen accused of committing offences of rather lesser 
gravity, either without adequate sensitivity or with oblique motive.

9. In  view of what has been  noticed  above, we direct the  Director General 
of Police to immediately issue fresh direction to all the Police Stations in the State 
to adhere to the guidelines issued by the Supreme Court in Arnesh Kumar (supra) in 
letter and spirit. We also direct that all the Judicial Magistrates, upon the accused 
being produced before them by the police for authorizing further detention, shall 
mandatorily examine whether or not stipulations contained in both Sections 41 and 
41A of the Code, have been followed and if, for reasons to be recorded in writing, 
the Judicial Magistrate concerned is satisfied that mandate of both or any of those 
provisions, has not been complied with by the police, he/she shall refuse to 
authorize further detention of the accused and shall direct immediate release of the 
accused. Even otherwise, if any arrest has been made without adherence to the 
aforesaid guidelines, the accused concerned would be entitled to directly apply to 
the court of competent jurisdiction for his regular bail on this ground alone. 

10.  We direct the Registrar General of the High Court to again circulate the 
copy of the judgment of the Supreme Court in Arnesh Kumar (supra) alongwith 
copy of this order to all the District Judges of the State, for being served upon the 
Judicial Magistrates in their respective judgeships. We also require the Director of 
the State Judicial Academy to organize online/ virtual programme, in a cluster of 
districts or division-wise, in batches, for sensitizing, not only the Judicial Magistrates   
but also  the  police  officers, in  tandem with  the M.P. Police Academy. The Director of 
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Order accordingly

the M.P. Police Academy shall in this connection coordinate with the Director of 
State Judicial Academy to work out the modalities for sensitizing the police officers 
of the State. The Director General of Police shall also be responsible for compliance 
of this direction.

11. Learned Senior Counsel and learned Amicus Curiae also invited
attention of this Court to the order passed by the Supreme Court on 03.04.2020 in 
Suo Motu Writ Petition (Civil) No.4 of 2020 (In Re Contagion of Covid 19 Virus 
in Children Protection Homes) whereby all the Juvenile Justice Boards (JJB) and 
Children's Courts were directed to proactively consider whether a child or 
children should be kept in the Child Care Institutions considering the best interest, 
health and safety concerns, which also included a direction that for the children 
alleged to be in conflict with law, residing in Observation Homes, the Juvenile 
Justice Boards shall consider taking steps to release them on bail, unless there are 
clear and valid reasons for the application of the proviso to Section 12 of the 
Juvenile Justice (Care and Protection of Children) Act, 2015 (for short "the JJ 
Act"). 

12. We direct the Member Secretary of the M.P. State Legal Services 
Authority, Jabalpur to require the Member Secretaries of the respective District 
Legal Services Authorities to move an appropriate application through their Legal 
Aid Counsels before the respective Juvenile Justice Boards on behalf of the 
children in conflict with law, for their release from Observation Homes across the 
State, who shall consider the application and decide the same within a period of 
three days from the date of its filing in the light of the observations made by the 
Supreme Court in the aforesaid order dated 03.04.2020 passed in Suo Motu Writ 
Petition (Civil) No.4 of 2020 (supra), especially, taking into consideration the 
proviso to Section 12 of the JJ A ct.

13.  Let a copy of this order be forwarded to the Director General of Police, 
State of M.P., Bhopal; Director General of Prisons, Bhopal; Member Secretary, 
M.P. State Legal Services Authority, Jabalpur; Director, M.P. State Judicial 
Academy, Jabalpur; Director, M.P. Police Academy, Bhopal and the Registrar 
General of M.P. High Court, Jabalpur for necessary action.

Matters to come up on 31.05.2021.
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Before Mr. Justice Sheel Nagu & Mr. Justice Anand Pathak

STATE OF M.P. & ors.   …Respondents

A. Municipal Corporation Act, M.P. (23 of 1956), Sections 167, 
378, 379 & 421 – Mutation Proceedings – Public Notice – Publication Charges 
– Held – Publication of notice brings transparency, fair play and clarity in 
mutation proceedings and any intended/prospective mischief can be avoided 
– Asking for publication cost by Municipal Corporation, from an individual 
is not an element of quid pro quo or a device to fill-up its treasury – It is a 
regulatory and a facilitating measure – Corporation is just and right in its 
approach to avoid future litigation and complication – Petition disposed.   

(Paras 14, 16, 30 & 33)

d- uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk,¡ 167] 378] 379 
o 421 & ukekarj.k dk;Zokfg;ka & lkoZtfud uksfVl & izdk'ku 'kqYd & 

C. Municipal Corporation Act, M.P. (23 of 1956), Section 167 & 
371 – Public Notice – Principle – Issuance of public notice by way of 
publication in newspaper for mutation purpose is as per principles of Public 
Policy and Public Welfare – Concept of Public Policy, discussed & explained.                                                                                         

WP No. 10989/2020 (PIL) (Gwalior) decided on 7 June, 2021

Vs.

(Para 16, 20 & 21)                                                                                       

 B. Municipal Corporation Act, M.P. (23 of 1956), Sections 167, 
378, 379 & 421 – Mutation Proceedings – Public Notice – Publication Charges 
– Held – Corporation can direct the applicants to cause notice to be published 
in widely circulated newspapers at their own expenses.   (Para 33)

I.L.R. [2021] M.P. 1345 (DB)

RAM BHAROSE SHARMA  …Petitioner

WRIT PETITION 

[k- uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk,¡ 167] 378] 379 
o 421 & ukekarj.k dk;Zokfg;ka & lkoZtfud uksfVl & izdk'ku 'kqYd & 
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(Para 24 & 25)

 x-  uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk 167 o 371 & 
lkoZtfud uksfVl & fl)kar & 

?k- uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk 371 o 378 & 
lkoZtfud uksfVl tkjh djuk & vk;qDr dh 'kfDr &

D. Municipal Corporation Act, M.P. (23 of 1956), Section 371 & 
378 – Issuance of Public Notice – Power of Commissioner – Held – Provisions 
of issuance of public notice and authority to impose improvement charges lie 
with Commissioner u/S 371 and 378 respectively – Commissioner has power 
to declare certain expenses to be improvement expenses u/S 378 and said 
expenses are recoverable and payable by the owner/occupier of the premises 
u/S 379 of Act.   (Para 17 & 28)

E. Municipal Corporation Act, M.P. (23 of 1956), Sections 148, 153 & 
167 – Purpose and Scope – Held – Purpose and scope of Section 148/153 is totally 
different vis-à-vis Section 167 which falls under supplemental provision and 
not under other two sub-division which are Taxation and Property Tax – 
Section 148 & 153 are for imposition of property tax and the rate at which it is to 
be charged – It's concept is altogether different than “Mutation”, where 
indeterminate class of persons may have right, title or interest in property.  

J.P. Mishra and Aditya Sharma, for the petitioner.

Deepak Khot, for the respondent No. 3-Municipal Corporation, Gwalior.

1986 (1) MPWN 290, 1991 MPJR 137, AIR 1972 SC 2656, (2014) 9 SCC 
105, (2005) 4 SCC 245, (1986) 3 SCC 156.

Ankur Modi, Addl. A.G. for the respondent Nos. 1 & 2/State. 

M- uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk,¡ 148] 153 o 
167 & iz;kstu vkSj foLrkj & 

Cases referred:
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ANAND PATHAK, J.:- The present petition under Article 226 of the Constitution 
of India has been preferred by the petitioner as Pro Bono Publico in which 
quashment of resolution dated 8/4/2020 (Annexure P/1) and resolution dated 
29/6/2020 (Annexure P/4) passed by Divisional Commissioner as Administrator of 
Municipal Corporation, Gwalior; whereby, the order dated 26/5/2020 (Annexure 
P/2) passed by Commissioner, Municipal Corporation, Gwalior and order dated 
8/6/2020 (Annexure P/3) passed by Additional Commissioner, Municipal 
Corporation, Gwalior has been considered by the Administrator, Municipal 
Corporation, Gwalior (respondent No. 3 herein) and it is resolved to accept Rs. 
5,000/- as publication charges from the owners/applicants for mutation of 
immovable properties and in lieu thereof, they have been given facility to get the 
notice for mutation published in the format prescribed by the Corporation.

The Order of the Court was passed by :

O R D E R

5. It is further submitted that as per Madhya Pradesh Municipal (Achal 
Sampatti Antaran) Rule, 2016, especially Rule 4, Corporation has the right to 

2. It is the grievance of the petitioner that Section 167 of the Municipal 
Corporation Act, 1956 (for short "Act of 1956") nowhere contemplates such 
mechanism whereby Corporation may seek mutation fees from applicants for 
publication of notice. Section 167 of the Act of 1956 does not enable charging of 
mutation fees, therefore, resolution passed by Corporation is illegal. In support of 
his submissions, learned counsel for the petitioner placed reliance over the 
judgment passed by Division Bench of this Court (Indore Bench) in the matter of 
Awas Smasya Niwaran Sansthan Vs. Municipal Corporation, Indore, 1986 (1) 
MPWN 290 and later on another judgment passed by another Division Bench at 
Gwalior in the case of Ward Sudhar Samiti, Gwalior Vs. Municipal Corporation, 
Gwalior, 1991 MPJR 137 while placing reliance over the said judgments. It has 
been submitted that action of the respondents is arbitrary and illegal. No other 
ground has been raised by the petitioner.

3. On the other hand, learned counsel for respondents/State opposed the 
prayer and submits that State Government has power as per Part IX, Chapter 
XXXVI-Control under Act of 1956. It is further submitted that if petitioner has 
any grievance; then he can approach State Government under Section 421 of Act 
of 1956 for redressal of his grievances.

4. Learned counsel for the Corporation also vehemently opposed the prayer. 
According to him, Section 133 of Act of 1956 gives sufficient powers to the 
Corporation to impose fees by a resolution. He relied upon Madan Gopal Agarwal 
Vs. District Magistrate, Allahabad, AIR 1972 SC 2656 and Gorkha Security 
Services Vs. Government (NCT of Delhi) and Others, (2014) 9 SCC 105.
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"167. Notice of transfer of title, when to be given.-

7. It is further submission that judgments passed by the earlier Division 
Bench are to be seen in that perspective only. He prayed for dismissal of the writ 
petition.

invite objections by publishing a notice in two daily newspapers, and therefore, 
Corporation has not tried to enrich it by taking money as publication charges, but 
the purpose is to intimate all concerned about the mutation proceedings of the 
property so that litigation may be avoided in future. He also stressed over the point 
that if any person who intends to mutate the property caused the publication of 
notice on his own expenses as per the format provided by the Corporation, then 
Corporation has no objection to such proposition and it would be accepted as 
service by publication and no further amount would be asked for mutation.

6. Therefore, according to respondent/Corporation, it is not a case of unjust 
enrichment by imposing mutation fees per se, but it is procedural / incidental 
charges at best.

8. Heard learned counsel for the parties and perused the documents 
appended thereto.

9. Sheet anchor of the case of petitioner is two orders passed by Division 
Bench of this Court earlier in almost identical facts situation; wherein, then 
petitioners also resisted the imposition of mutation fees. Therefore, case is to be 
seen on its own merits as well as the discussion so surfaced in earlier orders of 
Division Bench.

10. Concept of mutation is being provided in part IV, Chapter XI-Taxation 
under Act of 1956. Relevant provision, i.e. Section 167 of the Act of 1956 is 
hereby reproduced for ready reference; as under:-

(1) Whenever the title in any land or building or in any part or 
share of any land or building is transferred , the transfer and the 
transferee shall, within three months of the registration of the 
deed of transfer or if it be not registered, within three months of 
the execution of the instrument of transfer, or, if no such 
instrument be executed, after the transfer is effected, give notice 
in writing of such transfer to the Commissioner.

(2) Every person liable for the payment of a tax on any 
property whose transfers his title to or over such property 
without giving notice of such transfers to the Corporation as 
aforesaid, shall in addition to any other liability which he incurs 
through such neglect, continue to be liable for the payment of all 
such taxes payable in respect of the said property until he gives 
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such notice or until the transfer is recorded in the books of the 
Corporation.

(4) Nothing in this Section shall be deemed to affect the 
liability of the heir or devise for the said taxes or to affect the 
prior claim of the Corporation for the recovery of the taxes due 
thereupon.

(5) (i) When any new building is erected, or when any building 
is rebuilt or enlarged, or when any building which has been 
vacant is re-occupied, the person primarily liable for the 
property taxes assessed on the building shall within fifteen days 
give notice thereof in writing to the Commissioner.

(ii) The said period of fifteen days shall be counted from the date 
of the completion or the occupation, whichever first occurs, of 
the building which has been newly erected or rebuilt, or of the 
enlargement, as the case may be, and in the case of a building 
which has been vacant, from the date of the re-occupation 
thereof."

(3) In the event of the death of the person in whom title to any 
land or building or in any part or share of any land or building 
vests,, the person who as an heir or otherwise takes the title of 
the deceased by descent or devise, shall, within three months 
from the death of the deceased, give notice of his title to the 
Commissioner in writing.

12.  In both the situations, as contemplated under Section 167 (2) as well as 
under Section 167 (3), it is experienced by the authorities that at times mutations 
are being done with oblique motive by unscrupulous persons, who may not have 
any right, title or interest over the property or may be one of the claimants of the 

11.    It is to be noted that Chapter XI is segmented into three sub-divisions in 
which Section 167 falls under Supplemental Provision and other two sub-
divisions are Taxation and the Property Tax ( Imposition of Property Tax). At the 
first glance, it appears that Section 167 of the Act of 1956 contemplates issuance 
of notice in writing by the Transferer as well as Transferee, who claim any right, 
title or interest in the property and Corporation does not have to invite objections 
through publication but Clause 2 puts liability over a person (as transferer also) 
that the transferer shall continue to pay property tax, if he does not inform about 
the sale of the property to transferee within three months of the execution of the 
instrument. Therefore, to avoid such anomalous situation, transferer has to intimate 
the Corporation alongwith transferee. Same situation exists if the property is 
devolved upon a legal heir because Section 167 (3) contemplates death of title 
holder and therefore, legal heir of deceased (within three months of the death of 
title holder) has to give notice of factum of his devolved title to the Commissioner. 
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property, who intends to get the whole property in his name bypassing the claims 
of other legitimate claimants (or other existing legal heirs of a deceased owner). 
Therefore, to reconcile the same, as a regulatory measure, concept of publication 
of intention of an applicant to mutate the property in his name has been formulated 
to avoid future complications. This thought is in line with concept of Fair Play, 
Public Welfare and Transparency. 

13.  When any expenses or charges are levied without the element of quid pro 
quo then such imposition can be treated as a part of regulatory measure and this 
aspect has been elaborately discussed in the case of Calcutta Municipal 
Corporation and Ors. Vs. M/s Shrey Mercantile Pvt. Ltd. & Ors., (2005) 4 SCC 
245. Relevant discussion is worth reproduction for clarity purpose:-

"14. According to "Words & Phrases", Permanent Edition, Vol. 
41 Page 230, a charge or fee, if  levied for the purpose of raising 
revenue under the taxing power is a "tax". Similarly, imposition 
of fees for the primary purpose of "regulation and control" may 
be classified as fees as it is in the exercise of "police power", but 
if revenue is the primary purpose and regulation is merely 
incidental, then the imposition is a "tax". A tax is an enforced 
contribution expected pursuant to a legislative authority for 
purpose of raising revenue to be used for public or governmental 
purposes and not as payment for a special privilege or service 
rendered by a public officer, in which case it is a "fee". Generally 
speaking "taxes" are burdens of a pecuniary nature imposed for 
defraying the cost of governmental functions, whereas charges 
are "fees" where they are imposed upon a person to defray the 
cost of particular services rendered to his account.

16.Therefore, the main difference between "a fee"and "a tax" is 
on account of the source of power. Although "police power" is 
not mentioned in the Constitution, we may rely upon it as a 
concept to bring out the difference between "a fee" and "a tax". 
The power to tax must be distinguished from an exercise of the 
police power. The "police power" is different from the "taxing 
power" in its essential principles. The power to regulate, 
control and prohibit with the main object of giving some special 
benefit to a specific class or group of persons is in the exercise of 
police power and the charge levied on that class to defray the 
costs of providing benefit to such a class is "a fee". Therefore, in 
the aforestated judgment in Kesoram's case, it has been held 
that where regulation is the primary purpose, its power is 
referable to the "police power". If the primary purpose in 
imposing the charge is to regulate, the charge is not a tax even if 
it produces revenue for the government. But where the 
government intends to raise revenue as the primary object, the 
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14. Therefore, asking for publication cost by Municipal Corporation, Gwalior 
from an individual is to be seen in that perspective only and not as an element of 
quid pro quo or a device to fill-up the treasury of Corporation. It is only meant for 
such regulatory purpose only because publication of notice brings transparency, 
fair play and clarity in the mutation proceedings and any intended or prospective 
mischief can be avoided. Therefore, Corporation is just and right in its approach to 
avoid future litigation and complication, rightly decided to go for publication. It is 
not a device to enrich the treasury.

16. Therefore, the controversy from this perspective also does not stand to 
Principles of Public Policy and Public Welfare rather it is opposed to it. Public 
Policy in its broad spectrum, as a system of Laws, Regulatory Measures, Source 
of Action and Funding Priorities concerning a given topic promulgated by a 
government entity or its representatives has basically three types of Policies (I) 
Restrictive, (ii) Regulatory and (iii) Facilitating. The evolutionary trend of Public 
Policy has been discussed in detail by Apex Court in the case of Central Inland 
Water Transport Corporation Limited and Anr. Vs. Brojo Nath Ganguly and Ors., 
(1986) 3 SCC 156. Para 92 is worth reproduction:-

imposition is a tax. In the case of Synthetics & Chemicals Ltd. 
Vs. State of U.P., reported in [(1990) 1 SCC 109], it has been 
held that regulation is a necessary concomitant of the police 
power of the State and that though the doctrine of police power 
is an American doctrine, the power to regulate is a part of the 
sovereign power of the State, exercisable by the competent 
legislature. However, as held in Kesoram's case (supra), in the 
garb of regulation, any fee or levy which has no connection 
with the cost or expense of administering the regulation 
cannot be imposed and only such levy can be justified which 
can be treated as a part of regulatory measure. To that extent, 
the State's power to regulate as an expression of the sovereign 
power has its limitations. It is not plenary as in the case of the 
power of taxation."

15. Not only this, another facet of the controversy is drain of public money 
over personal use of property of an individual. If Corporation is saddled with the 
liability to publish notice for mutation purpose in newspaper for an individual's 
immovable property, then Corporation shall have to pay through the public money 
(deposited by the citizenry of that Corporation under different heads like property 
tax, service charges, etc.), and that would again create anomalous situation wherein 
the expenses of mutation proceedings of an individual are being paid by public 
money.

"92. The Indian Contract Act does not define the expression 
"public policy" or "opposed to public policy". From the very 
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In fact, a body of law like the common law, which has 
grown up gradually with the growth of the nation, 
necessarily acquires some fixed principles, and if it is to 
maintain these principles it must be able, on the ground 
of public policy or some other like ground, to suppress 

nature of things, the expressions "public policy", "opposed to 
public policy" or "contrary to public policy" are incapable of 
precise definition. Public policy, however, is not the policy of a 
particular government. It connotes some matter which concerns 
the public good and the public interest. The concept of what is for 
the public good or in the public interest or what would be injurious 
or harmful to the public good or the public interest has varied 
from time to time. As new concepts take the place of old, 
transactions which were once considered against public policy 
are now being upheld by the courts and similarly where there has 
been a well-recognized head of public policy, the courts have not 
shirked from extending it to new transactions and changed 
circumstances and have at times not even flinched from inventing 
a new head of public policy. There are two schools of thought -"the 
narrow view" school and "the broad view" school. According to 
the former, courts can not create new heads of public policy 
whereas the latter countenances judicial law-making in this area. 
The adherents of "the narrow view" school would not invalidate a 
contract on the ground of public policy unless that particular 
ground had been well-established by authorities. Hardly ever has 
the voice of the timorous spoken more clearly and loudly than in 
these words of Lord Davey in Janson v. Uriefontein Consolidated 
Mines Limited [1902] A.C. 484, 500 "Public policy is always an 
unsafe and treacherous ground for legal decision." That was in 
the year 1902. Seventy-eight years earlier, & Burros, J., in 
Richardson v. Mellish, [1824] 2 Bing. 229, 252; s.c. 130 E.R. 294, 
303 and [1824-34] All E.R. Reprint 258, 266, described public 
policy as "a very unruly horse, and when once you get astride it 
you never know where it will carry you." The Master of the Rolls, 
Lord Denning, however, was not a-man to shy away from 
unmanageable horses and in words which conjure up before our 
eyes the picture of the young Alexander the Great taming 
Bucephalus, he said in Enderyby Town Football Club Ltd. v. 
Football Association Ltd., [1971] Ch. 591, 606. "With a good man 
in the saddle, the unruly horse can be kept in control. It can jump 
over obstacles." Had the timorous always held the field, not only 
the doctrine of public policy but even the Common Law or the 
principles of Equity would never have evolved. Sir William 
Holdsworth in his "History of English Law", Volume III, page 55, 
has said:
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Therefore, with the changed circumstances, decision of Corporation 
regarding Publication is to be seen in the light of such broad principle of Public 
Policy and guidance given by Apex Court in this regard. It is a regulatory or at best 
a Facilitating Measure, nothing else.

It is thus clear that the principles governing public policy must be 
and are capable, on proper occasion, of expansion or modification. 
Practices which were considered perfectly normal at one time 
have today become obnoxious and oppressive to public 
conscience. If there is no head of public policy which D covers a 
case, then the court must in consonance with public conscience 
and in keeping with public good and public interest declare such 
practice to be opposed to public policy. Above all, in deciding 
any case which may not be covered by authority our courts have 
before them the beacon light of the Preamble to the Constitution. 
Lacking precedent, the court can always be guided by that light 
and the principles underlying the Fundamental Rights and the 
Directive Principles enshrined in our Constitution.

18. Section 377 and 378 of the Act of 1956 are reproduced hereinbelow for 
ready reference:-

17. Even otherwise, it cannot be said that Corporation /Commissioner is 
completely bereft of any legal authority because Commissioner has power to 
declare certain expenses to be improvement expenses as per Section 378 of the 
Act of 1956 and said expenses are recoverable and payable by the owner / 
occupier of the premises as per the provisions of Section 379 of Act of 1956..

practices which, under ever new disguises, seek to 
weaken or negative them. 

"377. Power of Commissioner to accept agreement for 
payment of expenses in installments.- (1) When ever under this 
Act or under any rule or byelaw made there under, the cost of any 
work executed or of any measure taken or thing done, by or 
under the order of a municipal authority, any magistrate or any 
municipal officer empowered in this behalf, is payable by any 
person, the Commissioner may with the approval of the Mayor-
in- Council instead of recovering any such cost in any other 
manner provided in this Act or in any rule or byelaw made there 
under, take an agreement from the said person to pay the same in 
installments of such amount and at such intervals as will secure 
the payment of the whole amount due, with interest there on at 
the rate not exceeding six per centum per annum, within a period 
of not more than five years. (2) If any installment is not paid on or 
before the date on which it falls due, the Commissioner may thence 
forward recover interest on the sum then due at such rate not 
exceeding nine per centum per annum as he may deem fit.
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21. Perusal of the section reveals that Public Notice of "anything", "may" 
("shall") be given as provided under the Section. When necessity of Public Notice 
is established in this time period as discussed above, then Public Notice can very 
well be published and expenses can be sought by commissioner as "Improvement 
Expenses". It is in line with Public Policy and Public Welfare also.

22. So far as, judgment of Divisions bench in case of Awas Smasya Niwaran 
(Supra) is concerned, it revolves around Section 167 and Section 366 of the Act of 
1956. If the discussion as surfaced into it is accepted then it would render scope 
and object of Section 167 very limited and virtually redundant in some 
circumstances because in that condition only notice of intimation by the transferer 

"371. Public notice how to be made known.- Whenever it is 
provided by or under this Act that public notice shall or may be 
given of anything, such public notice shall, in the absence of 
special provision to the contrary, be in writing under the 
signature of the Commissioner or of a municipal officer 
empowered under sub section (4) of section 69 to give the same, 
and shall be widely made known in the locality to be effected 
thereby, affixing copy thereof in conspicuous public places 
within the said locality, or by publishing the same by beat of 
drum, or by advertisement in the local newspapers, or by two or 
more of these means and by any other means that the 
Commissioner shall think fit."

378. Power to declare certain expenses to be improvement 
expenses.- If any cost or expenses removable under this Act 
have been incurred by the Commissioner under any provision of 
this Act or any rule or byelaw made there under in respect of, or 
for the benefit of, any land or building the Commissioner may 
with the approval of the Corporation declare such costs or 
expenses to be improvement expenses. "

19. Perusal of these provisions reinforces authority in the Office of 
Commissioner to declare any cost or expenses to be improvement expenses and 
therefore, source of power is not altogether held up or missing as tried to be 
projected by the petitioner. Both the judgments relied upon by the petitioner have 
not taken into account these provisions of Act of 1956, which are apparently the 
source of power of Commissioner.

20. Even otherwise, when issuance of public notice by way of publication in 
newspapers and its utility is being established then Section 371 of the Act of 1956 
ought to be read in tendum with other provisions of Act of 1956 to bring home the 
point that Commissioner has the authority to ask for public notice through 
publication in local newspaper. Section 371 is to be read in conjunction with all 
other relevant provisions of Act of 1956. Section 371 is reproduced as under:-
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26. Division Bench in the case of Ward Sudhar Samiti (Supra) further 
proceeded on the point of service of notice as per Section 369 and 370 of Act of 

/ transferee would complete the proceedings. It would not address the problem of 
indeterminate class of persons who are not on record but have Right, Title or 
Interest in the property. It is true that mutation is not the document of title and only 
presumptive in nature but it cannot be ignored that if mutation is being done in 
favour of a wrong man or without knowledge of all claimants / stakeholders then it 
may lead to further complications; wherein, said person after mutation; done 
surreptitiously, may go for construction of the building thus leading to more 
complications. Therefore, said reasoning as advanced in the judgment cannot be 
accepted on the basis of discussion made above.

25. In computation of annual letting value / property tax, etc., the person 
concerned or owners are usually before the Corporation, therefore, recipients are 
determinant class of individuals; whereas, in mutation proceedings, most of the 
time nobody knows who has Right, Title or Interest in the property which is likely to 
be mutated because acquisition of property through sale deed or devolution / 
succession, may have multiple claims. Therefore, Corporation has to inform the 
'indeterminate class of public' for inviting objections. Therefore, purpose and 
scope of Section 148 / 153 is totally different vis-a-vis Section 167 which mainly 
falls under Supplemental Provision and not under other two subdivisions which 
are Taxation and the Property Tax (Imposition of Property Tax). Therefore, that 
analogy of judgment cannot be borrowed here and interpretation of scope of 
Section 371 vis-a-vis Sections 148/153 is misplaced in facts and circumstances of 
the case.

23. Later judgment of Division Bench Ward Sudhar Samiti (supra) is 
proceeded mainly on the assumption that Section 148 and 153 of the Act of 1956 
nowhere contemplate issuance of public notice in newspaper and therefore, no 
public notice is required by law to be given in proceedings under Section 148 (1) 
and Section 153(1) of the Act of 1956. Section 371 has also been discussed 
accordingly.

24. In fact, proceedings under Section 148 and 153 fall under sub-section 
Imposition of Property Tax in Chapter XI (Taxation); whereas, Mutation falls 
under Supplemental Provision. Beside that Sections 148 and 153 are in respect 
of imposition of property tax and the rate at which it is to be charged, therefore, 
fundamentally, it is for assessment of the different variables used for ascertaining 
property tax / annual letting value of land and building. There, the owners or 
occupiers or stakeholders are known. Its a concept altogether different than 
'Mutation', where multiple claimants/legal heirs as indeterminate class of persons 
may have right, title or interest in the property.
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31. It is given to understand that several applications are pending consideration 
for mutation and because of interim order, such mutation proceedings are on hold and 
amount has been deposited in different head, therefore, Commissioner, Municipal 
Corporation, Gwalior is directed to proceed expeditiously with the applications as per 
law and amount which were already deposited by the applicants may be utilized for 
publication of notices and residuary amount if any remains, after publication 
charges, then same be returned back to the applicants in transparent and fair manner.

1956 also and opined that those provisions also nowhere refer the service of notice 
through publication in newspapers and therefore, mutation proceedings cannot be 
proceeded with publication of notice in newspaper, but said service of notices as 
per Section 369/370 is for limited purpose and nowhere deals for addressing 
question of  intimation to 'indeterminate class of persons'.

29. Still, certain creases need to be ironed out.

28. Therefore, cumulatively, the decision of Division Bench in the case of 
Awas Smasya Niwaran Sansthan (supra) as well as in Ward Sudhar Samiti (supra), 
did not consider the interplay of different provisions of the Act of 1956 and their 
resultant effect in the light of principle of Public Policy, especially when 
provisions of issuance of public notice and authority to impose improvement 
charges lie with the Commissioner as per Section 371 and 378 respectively of the 
Act of 1956 and both judgments did not consider these provisions and point of law 
involved in given factual set up, then both these judgments pass sub silentio and 
cannot be relied upon being per incuriam on discussion made and reasons stated 
above.

30. In future, Commissioner, Municipal Corporation shall have to give liberty 
(as per the resolution itself) to the applicants / persons interested in mutation, to 
get the intimation notice published in a given format in any enlisted newspaper, 
which is widely circulated in the area (not any newspaper with poor circulation), 
so that public at large may know the particulars of the property and person for 
mutation and that can only be the best possible solution in the controversy. Format 
of notice, dimensions of notice and list of newspapers should be transparent, clear 
and be in public domain, so that publication of mutation notice may become 
facilitator of disputes rather than its launching pad.

27. Even otherwise, Code of Civil Procedure also postulates service of notice 
through publication. (see: Order V Rule 20, substituted service) and provisions of 
CPC are not barred in the proceedings in hand. Rather provisions are accepted for 
realizing the objects of the Act.

32. Still, even after this judgment if any anomaly or discrepancy exists then it 
would be the duty of Municipal Corporation as well as State to contemplate such 
difficulty in accordance with law especially as per the provisions of Act of 1956 
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inter alia as contained in Section 421 of Act of 1956 and come out with a legal 
framework or solution for facilitating process of mutation more transparent and 
smooth.

35. Ordered accordingly.

Petition dismissed

34. Petition accordingly fails in substance, however, disposed of as referred 
above. 

Before Mr. Justice Prakash Shrivastava & Mr. Justice Virender Singh
WRIT PETITION 

WP No. 7496/2021 (Jabalpur) decided on 8 June, 2021

PAWAN TAMRAKAR (DR.) & anr.  …Petitioners

A. C onstitution – Article 226 and Criminal Procedure Code, 1973 
(2 of 1974), Section 154 – Second FIR & Clubbing of FIRs – Held – Different 
FIRs registered for different category of students and for different courses – 
No repeat FIR for same category of student with same course – Defalcation of 
amount in respect of each course and category of person has given separate 
cause of action, even witnesses in each case are different – Subsequent FIRs 
do not arise as a consequence of allegations made in first FIR – Test of 
'sameness' and test of 'consequence' is not satisfied – Petition dismissed.  

  (Paras 17 to 19)

Vs.

d- lafo/kku & vuqPNsn 226 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] 
/kkjk 154 & f}rh; izFke lwpuk izfrosnu o izFke lwpuk izfrosnuksa dks ,d=@,d lkFk 
fd;k tkuk &

33. Resultantly, in the considered opinion of this Court, Municipal Corporation, 
Gwalior can direct the applicants to cause notice to be published in newspapers and 
no illegality exists in getting the notice published in widely circulated newspapers 
at the expense of applicants. 

M.P. SPECIAL POLICE ESTABLISHMENT & ors. …Respondents
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?k- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 & izFke lwpuk 
izfrosnuksa dks ,d=@,d lkFk fd;k tkuk &

B. Constitution – Article 226 and Criminal Procedure Code, 1973 
(2 of 1974), Section 154 & 220 – Clubbing of FIRs – Delay & Latches – Held – 
Both FIRs registered in 2015 whereas petitioners approached this Court at a 
belated stage in 2021 – There is an unexplained delay and latches, thus at this 
stage petitioners not entitled for any relief  in this petition – They may pray 
before trial Court for common trial u/S 220 Cr.P.C., if case for the same is 
made out – Petition dismissed.  (Para 20 & 21)

x-  n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 & f}rh; izFke 
lwpuk izfrosnu & 

C. Criminal Procedure Code, 1973 (2 of 1974),  Section 154 –  
Second FIR – Held – Second FIR in respect of same offence or different 
offences committed in course of same transaction is not permissible – Second 
FIR on basis of receipt of information for same cognizable offence or same 
occurrence or incident giving rise to one or more cognizable offences is not 
permissible – Where two incidents took place at different point of time or 
involve different person or there is no commonality and purpose thereof is 
different and circumstances are also different then there can be more than 
one FIR.   (Para 7)

[k- lafo/kku & vuqPNsn 226 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] 
/kkjk 154 o 220 & izFke lwpuk izfrosnuksa dks ,d=@,d lkFk fd;k tkuk & foyac o 
vuqfpr foyac & 

D. Criminal Procedure Code, 1973 (2 of 1974), Section 154 –  
Clubbing of FIRs – Held – There can be no straightjacket formula for 
consolidating or clubbing the FIR and Courts are required to examine the 
facts of each case.  (Para 7)

1358 I.L.R.[2021]M.P.Pawan Tamrakar (Dr.)  Vs. M.P. Special Police Establishment (DB)



1359I.L.R.[2021]M.P.

M- lafo/kku & vuqPNsn 226 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] 
/kkjk 154 & f}rh; izFke lwpuk izfrosnu o izFke lwpuk izfrosnuksa dks ,d=@,d lkFk 
fd;k tkuk & U;k;ky; }kjk gLr{ksi & 

(2020) SCC Online SC 460, (2020) 14 SCC 12, (2013) 6 SCC 348, (2001) 
6 SCC 181, (1986) 4 SCC 566, (2011) 5 SCC 607, AIR 1969 SC 329, (2017) 8 
SCC 1, WP No. 21487/2018 decided on 11.12.2018 (High Court of Hyderabad), 
(2004) 13 SCC 292, (2006) 1 SCC 732, (2009) 1 SCC 441, (2010) 12 SCC 254, 
(2010) 9 SCC 567, (2016) 3 SCC 8, (2018) 1 SCC 330.

p- lafo/kku & vuqPNsn 226 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] 
/kkjk 154 & f}rh; izFke lwpuk izfrosnu & U;k;ky; dk drZO; & 

F. Constitution – Article 226 and Criminal Procedure Code, 1973 
(2 of 1974),  Section 154 –  Second FIR – Duty of Court – Held – Court is 
required to see the circumstances of a given case indicating proximity of 
time, unity or proximity of case, continuity of action, commonality of 
purpose of crime, to ascertain if more than one FIR can be allowed to stand.     

Cases referred :

E. Constitution – Article 226 and Criminal Procedure Code, 1973 
(2 of 1974), Section 154 –  Second FIR & Clubbing of FIRs – Interference by 
Court – Held – Second or successive FIR for same or connected cognizable 
offence alleged to have been committed in course of same transaction for 
which earlier FIR is already registered, may furnish a ground for 
interference by Court but where FIRs  are based upon separate incident or 
similar or different offences or subsequent crime is of such magnitude that it 
does not fall within ambit and scope of earlier FIR then second FIR can be 
registered.   (Para 7)

(Para 7)
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3. Shri Anil Khare, learned Senior Advocate appearing for the petitioners 
submits that all the FIRs are based upon the same preliminary enquiry; they relate 
to the same academic year and based upon the same cause of action, therefore all 
the impugned FIRs should be consolidated and clubbed with the FIR No.98/2015. 
He further submits that no student has filed the complaint but it is the Lokayukta 
which has filed the FIR. He has also submitted that in respect of the similar 
incident by the other insitutes only one single FIR has been lodged. In support of 
his submission, he has placed reliance upon the judgment of the Supreme Court in 
the matter of Dr. Jerryl Banait vs. Union of India and another reported in (2020) 
SCC Online SC 460, Arnab Ranjan Goswami vs. Union of India and others 
reported in (2020) 14 SCC 12, Amitbhai Anilchandra Shah vs. Central Bureau of 
Investigation and another reported in (2013) 6 SCC 348 and T.T. Antony Vs. State 
of Kerala and others reported in (2001) 6 SCC 181.

The Order of the Court was passed by :

Anil Khare with Abhinav Shrivastava, for the petitioners. 
Abhijeet Awasthi, for the respondents. 

O R D E R

PRAKASH SHRIVASTAVA, J. :- By this petition under Article 226 of the 
Constitution, the petitioners have prayed for quashing the FIR in Crime 
Nos.99/2015, 100/2015, 101/2015, 148/2015, 149/2015, 150/2015, 151/2015, 
152/2015, 195/2015, 196/2015, 197/2015 and 198/15 and have made a further 
prayer for consolidating the above FIRs and clubbing them with Crime No.98/15.

2. FIR in Crime No.98/2015 dated 31.03.2015 has been registered in Special 
Police Establishment Bhopal for commission of offence under Section 120-B, 
409, 420, 467, 468 of the IPC and Section 13 (1)(d) and 13(2) of the Prevention of 
Corruption Act, 1988. The allegation against the petitioners is that while working 
in different capacities in Genius Paramedical Institute, Pagara Road, Sagar, the 
petitioners had submitted the forged list of the students and had claimed 
scholarship amount. The impugned FIRs have been registered containing similar 
allegations in respect of different courses run by the Institute.

4. Learned counsel for the State has opposed the writ petition submitting that 
the petition is liable to be dismissed on the ground of delay itself as the FIRs were 
registered more than five years back and the investigation is complete and challan 
will be filed in a shortwhile. In support of his submission, he has placed reliance 
upon the judgment of the Supreme Court in the matter of State of M.P. & others vs. 
Nandlal Jaiswal & others reported in (1986) 4 SCC 566, Shankara Cooperative 
Housing Society Limited vs. M. Prabhakar and others reported in (2011) 5 SCC 
607 and Maharashtra State Road Transport Corporation vs. Balwant Regular 
Motor Service, Amaravati and others reported in AIR 1969 SC 329. He further 
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5. We have heard the learned counsel for the parties and perused the record.

6. Before entering into the facts of this case, we deem it proper to examine 
the law relating to the clubbing or consolidation of the FIRs. Section 154 of the 
Cr.P.C. provides for registration of the FIR on the basis of the information relating 
to the commission of cognizable offences. Section 155 of Cr.P.C. provides for 
recording of such information in respect of non-cognizable offences. Section 169 
and 170 of the Cr.P.C. provide for the course of action on completion of 
investigation i.e. to release the accused when evidence is deficient or to send the 
case to Magistrate when evidence is sufficient. Section 173 of the Cr.P.C. requires 
the police officer to submit the final report before the Magistrate on completion of 
investigation containing the requisite details. Sub-section (8) of Section 173 
permits further investigation after submission of report to the Magistrate. Section 
220 of the Cr.P.C. deals with trial for more than one offences and provides that if in 
one series of act so connected together as to form the same transaction, more 
offences than one are committed by the same person, he may be charged with and 
tried at one trial for every such offence. Similarly, Section 219 of the Cr.P.C. 
provides that three offences of the same crime within one year may be charged 
together.

submits that the separate FIRs have been registered for different courses run by 
the institute and for different reserved category of students, on the basis of caste 
and course of students. He has also submitted that the witnesses in each case are 
different. In support of his submission, he has placed reliance upon the judgment 
of the Supreme Court reported in (2017) 8 SCC 1 (State of Jharkhand vs. Lalu 
Prasad Yadav) and also the judgment of High Court of Judicature at Hyderabad 
dated 11.12.2018 passed in WP. No.21487/2018.

7. Considering the above statutory provisions by various judicial 
pronouncements, it is settled that there can be no straightjacket formula for 
consolidating or clubbing the FIR and Courts are required to examine the facts of 
each case. A second FIR in respect of same offence or different offences 
committed in the course of same transaction is not permissible. The second FIR on 
the basis of receipt of information in respect of same cognizable offence or the 
same occurrence or incident giving rise one or more cognizable offences is not 
permissible. It is also settled that the Courts are required to draw a balance 
between the fundamental rights of the citizens under Article 19 & 21 of the 
Constitution and expansive power of the police to investigate a cognizable 
offence. In a given case, second or successive FIR for same or connected 
cognizable offence alleged to have been committed in the course of the same 
transaction in respect of which earlier FIR is already registered, may furnish a 
ground for interference by the Court but where the FIRs are based upon the 
separate incident or similar or different offences or the subsequent crime is of such 
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10. In the matter of Rameshchandra Nandlal Parikh vs. State of Gujarat & 
Another (2006) 1 SCC 732, it has been held that if subsequent complaints were not 
in relation to same offence or occurrence or did not pertain to same party as 
alleged in the first report then on that ground the subsequent complaint need not 
be quashed.

11. In the matter of Nirmal Singh Kahlon vs. State of Punjab & others (2009) 1 
SCC 441 where the C.B.I. registered the second FIR considering the nature and 
extent of crime, the Hon'ble Supreme Court held that the C.B.I. detecting larger 
conspiracy not detected by local police is not precluded from lodging the second 
FIR.

8.  The Supreme Court in the matter of T.T. Antony (supra) after taking note of 
the provisions of Section 154 to 157, 162, 169, 170 and 173 of the Cr.P.C. and 
considering the issue of striking a balance between citizen's right under Article 19 
and 21 of the Constitution and expansive power of police to make investigation, 
has held that there can be no second FIR and no fresh investigation on receipt of 
every subsequent information in respect of the same cognizable offence or same 
occurrence giving rise to one or more cognizable offences. It has further been held 
that after registration of the FIR under Section 154 of the Cr.P.C. in respect of 
commission of the cognizable offence, all such subsequent information is covered 
by Section 162 of the Cr.P.C. and that Officer Incharge of the Police Station has to 
investigate not merely the cognizable offence reported in the FIR but also other 
connected offences found to have been committed in the course of the same 
transaction or the same occurrence and file one or more reports provided in 
Section 173 of Cr.P.C.

magnitude that it does not fall within the ambit and scope of the earlier FIR then 
the second FIR can be registered. Where two incidents took place at different 
point of time or involve different person or there is no commonality and the 
purpose thereof is different and the circumstances are also different then there can 
be more than one FIR. The Court is required to see the circumstances of a given 
case indicating proximity of time, unity or proximity of case, continuity of action, 
commonality of purpose of the crime to ascertain if more than one FIR can be 
allowed to stand.

9. The Supreme Court in the matter of Upkar Singh vs. Ved Prakash & 
Others (2004) 13 SCC 292 has clarified and explained the judgments in the case 
of T.T. Antony (supra) and has held that the second complaint in regard to the same 
incident filed as a counter complaint is not prohibited under the Cr.P.C. It has been 
held that in T.T. Antony's case (supra) the legal right of an aggrieved person to file 
counter complaint has not been considered.
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"20. Thus, in view of the above, the law on the subject emerges to the 
effect that an FIR under Cr.P.C. is a very important Section 154 
document. It is the first information of a cognizable offence recorded by 
the Officer In-Charge of the Police Station. It sets the machinery of 
criminal law in motion and marks the commencement of the 
investigation which ends with the formation of an opinion under Section 
169 or 170 Cr.P.C., as the case may be, and forwarding of a police report 
under  Cr.P.C. Thus, it is quite possible that more than one Section 173 
piece of information be given to the Police Officer In- charge of the 
Police Station in respect of the same incident involving one or more than 
one cognizable offences. In such a case, he need not enter each piece of 
information in the Diary. All other information given orally or in writing 
after the commencement of the investigation into the facts mentioned in 
the First Information Report will be statements falling under Section 
162 Cr.P.C.

13.  In the matter of Amitbhai Anilchandra Shah (supra), Hon'ble Supreme 
Court has considered the applicability of 'consequence test' as laid down in the 
case of C. Muniappan & others vs. State of Tamil Nadu (2010) 9 SCC 567 and has 
held that there can be no fresh investigation on receipt of every subsequent 
information in respect of the same cognizable offence or the same occurence or 
incident giving rise to one or more cognizable offence. It has further been held that 
the second FIR is permissible in the case of cross cases and it is also permissible if 
the offence disclosed does not form part of the first FIR or it cannot be said to be 
part of the same transaction as covered by the first FIR or cannot be said to be 
arising as a consequence of the offence covered by the first FIR.

12. In the matter of Babubhai vs. State of Gujarat & others (2010) 12 SCC 254 
the Supreme Court has further clarified it that if two FIRs pertains to two different 
incidents/crimes, second FIR is permissible. Applying the test of sameness, it has 
been held that subsequent to registration of an FIR any further complaint in 
connection with the same or connected offence relating to the incident or 
incidents which are part of the same transaction is not permissible. Taking note of 
the earlier pronouncements on the issue, it has been held that:

21.  In such a case the court has to examine the facts and cir-
cumstances giving rise to both the FIRs and the test of sameness is to be 
applied to find out whether both the FIRs relate to the same incident in 
respect of the same occurrence or are in regard to the incidents which 
are two or more parts of the same transaction. If the answer is 
affirmative, the second FIR is liable to be quashed. However, in case, the 
contrary is proved, where the version in the second FIR is different and 
they are in respect of the two different incidents/crimes, the second FIR 
is permissible. In case in respect of the same incident the accused in the 
first FIR comes forward with a different version or counter claim, in-
vestigation on both the FIRs has to be conducted. "
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15. In the matter of Chirag M. Pathak & others vs. Dollyben Kantilal Patel & 
others (2018) 1 SCC 330 in a case where six FIRs were registered in different 
police stations and the ground was raised that all the FIRs are based on identical 
facts, the Hon'ble Supreme Court held that the six cooperative societies were 
different, their members were different, their area of operation was different, the 
lands which were sold/transferred were also different in different area, the party to 
whom the land was sold was different. The totality of factual allegations 
constitutes commission of several offences in relation to every cooperative 
society, hence, the FIRs were not overlapping and no case for quashing the FIR 
was made out.

14. In the matter of Awadesh Kumar Jha @ Akhilesh Kumar Jha vs. State of 
Bihar (2016) 3 SCC 8, it has been held that if the substance of allegation in the 
second FIR is different from the first FIR and the second FIR relates to different 
transaction then the second FIR can be maintained.

16. In the matter of Lalu Prasad Yadav (supra), the defalcations were from 
different treasury for different financial year, amount involved was different, fake 
vouchers/allotment letters/supply orders were prepared with the help of different 
sets of accused persons, the Supreme Court has held that the separate trials are 
required to be conducted. It has further been clarified that 'same offence' is 
different from 'same kind of offence' and has held that if 'same kind of offence' was 
committed multiple times then each time it constitutes a separate offence and 
therefore accused can be tried in different trials. It has also been clarified that even 
if the modus operandi was same that would not make it a single offence when 
offences were different. The Supreme Court in the said case has held as under:

"42. We are unable to accept the submissions raised by learned senior 
counsel. Though there was one general charge of conspiracy, which was 
allied in nature, the charge was qualified with the substantive charge of 
defalcation of a particular sum from a particular treasury in particular 
time period. The charge has to be taken in substance for the purpose of 
defalcation from a particular treasury in a particular financial year 
exceeding the allocation made for the purpose of animal husbandry on 
the basis of fake vouchers, fake supply orders etc. The sanctions made in 
Budget were separate for each and every year. This Court has already 
dealt with this matter when the prayers for amalgamation and joint trial 
had been made and in view of the position of law and various provisions 
discussed above, we are of the opinion that separate trials which are 
being made are in accordance with provisions of law otherwise it would 
have prejudiced the accused persons considering the different 
defalcations from different treasuries at different times with different 
documents. Whatever could be combined has already been done. Each 
defalcation would constitute an independent offence. Thus, by no 
stretch, it can be held to be in violation of Article 20(2) of the 
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50. The modus operandi being the same would not make it a single 
offence when the offences are separate. Commission of offence pursuant 
to a conspiracy has to be punished. If conspiracy is furthered into 
several distinct offences there have to be separate trials. There may be a 
situation where in furtherance of general conspiracy, offences take 
place in various parts of India and several persons are killed at different 
times. Each trial has to be separately held and the accused to be 
punished separately for the offence committed in furtherance of 
conspiracy. In case there is only one trial for such conspiracy for 
separate offences, it would enable the accused person to go scotfree and 
commit number of offences which is not the intendment of law. The 
concept is of 'same offence' under Article 20(2) and Section 300 Cr.PC. 
In case distinct offences are being committed there has to be inde-
pendent trial for each of such offence based on such conspiracy and in 
the case of misappropriation as statutorily mandated, there should not 
be joinder of charges in one trial for more than one year except as 
provided in section 219 . One general conspiracy from 1988 to 1996 has 
led to various offences as such there have to be different trials for each of 
such offence based upon conspiracy in which different persons have 
participated at different times at different places for completion of the 
offence. Whatever could be combined has already been done. Thus we 
find no merit in the submissions made by learned senior counsel appear-
ing on behalf of accused persons. "

Constitution or Section 300 Cr.P.C. Separate trials in such cases is the 
very intendment of law. There is no room to raise such a grievance. 
Though evidence of general conspiracy has been adduced in cases 
which have been concluded, it may be common to all the cases but at the 
same time offences are different at different places, by different accused 
persons. As and when a separate offence is committed, it becomes 
punishable and the substantive charge which has to be taken is that of 
the offence under the P.C. Act etc. There was conspiracy hatched which 
was continuing one and has resulted into various offences. It was joined 
from time to time by different accused persons, so whenever an offence is 
committed in continuation of the conspiracy, it would be punishable 
separately for different periods as envisaged in section 212(2), 
obviously, there have to be separate trials. Thus it cannot be said to be a 
case of double jeopardy at all. It cannot be said that for the same offence 
the accused persons are being tried again.

17.  The High Court of Judicature at Hyderabad in WP. No.21487/18 (supra) in 
this regard has held that:

"27. The ruling of the Supreme Court in State of Jharkhand vs. Lalu 
Prasad Yadav (supra) wherein a distinction has been made of the "same 
offence" with that of "same kind of offence" and has given in categorical 
finding that if "same kind of offence" was committed multiple times, each 
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"As discussed above, the accused in F.I.R.No.05 of 2017 of 
Central Bureau of Investigation, Bank Securities and Frauds 
Cell, Bangalore are different from the F.I.R.No.02 of 2015. In 
both the complaints, there is only two common accused. All the 
more, in F.I.R.No.02 of 2015, the transaction covered by the 
present complaint was not investigated into though made an 
allegation against the accused therein about the commission of 
fraud against the respondent No.2 herein. Therefore, on the 
principle of sameness, the Court cannot quash the proceedings 
by exercising power under Section 482 of Cr.P.C. Even as per 
the principles rendered in various prospective pronouncements 
of Apex Court referred supra, 2ndF.I.R. is maintainable in 
certain circumstances, which I stated above. Consequently, the 
contention of the counsel for the petitioners cannot be 
sustained, which is based on "Babubhai v. State of Gujarat " 
"Awadesh Kumar Jha Alias Akhilesh Kumar Jha v. State of 
Bihar" "T.T.Antony v. State of Kerala" (referred supra) and the 
judgment of this Court rendered in "Akbaruddin Owaisi v. 

time constitutes a separate offence. In the instant case, the petitioner and 
its promoters alleged to have committed "same kind of offence" 
involving different banks with same kind of modus operandi and hence 
the acts of the petitioner and its promoters constitute a different and 
distinct offence and consequently multiple FIRs are maintainable based 
on the written complaints of the consortium of banks. Though the 
transaction was through consortium of banks and appraisal of the 
project may be common, it would be only for procedural convenience of 
the lending banks, but each of the aggrieved bank of the consortium 
lodged a written complaint in respect of fraud played on them insofar as 
the amounts advanced by it and; in such a situation the principle of 
double jeopardy, as envisaged in Article 20 (2) of the Constitution is in-
applicable to the case of the petitioner. It is settled proposition of law 
that the scope of civil and criminal proceedings and the standard of 
proof required in both the matters is different and distinct. Whereas in 
civil proceedings matter can be decided on the basis of probabilities, the 
criminal case has to be decided by adopting the standard of proof of 
"beyond reasonable doubt." In a given case, civil proceedings and 
criminal proceedings can proceed simultaneously maintained. (see 
Devendra vs. State of Uttar Pradesh & P. Swaroopra Rani vs. M. Hari 
Narayana. The case on hand is not an exception and mere pendency of 
the proceedings in OA filed by the consortium of banks will not absolve 
the petitioner and its promoters of the penal provisions. The 
Crl.P.No.6473 of 2017 and batch filed by the petitioner and its 
promoters to quash FIR No.05/2017 (2nd FIR) was dismissed by this 
Court, relevant portion thereof, reads as under:-
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Government of A.P. " (referred supra) as the principle laid down 
in " T.T.Antony vs. State of Kerala " was distinguished by the 
Full Bench of Apex Court in "Upkar Singh vs. Ved Prakash" 
(referred supra). Therefore, on the ground of "sameness" I am 
unable to quash the proceedings in F.I.R.No.05 of 2017 on the 
file of Central Bureau of Investigation, Bank Securities and 
Frauds Cell, Bangalore."

Counsel for the petitioners has placed heavy reliance upon the judgment of the 
Supreme Court in the case of (2020) 14 SCC 12 (Arnab Ranjan Goswami vs. 
Union of India and others) but that was a case where multiple FIRs were 
registered arising out of the same cause of action in different States. Hence, it was 
held that filing of such multiple FIR causes intervention into petitioner's right as a 
citizen to fair treatment under Article 14 and freedom to conduct independent 
portryal (sic : portrayal ) of views under Article 19 (1)(a), but that is not so in the 
present case because in the present case defalcation of amount in respect of each 
course and category of person has given separate cause of action. It is also worth 
noting that had the separate FIRs been registered in respect of each students of 
same course and category then it could be said to be a case of multiple FIRs for 
same offence but that is not so in the present case as the different FIRs are for 
different category of students and for different courses and there is no repeat FIR 
for same category of student with same course.

19. In the present case, it is noticed that the petitioners had allegedly 
submitted forged list of students of SC, ST and OBC category in respect of the 
different courses i.e. Health Inspector, X-Ray, Homeopathy Compounder, 
Ayurvedic Compounder, Medical Lab Technology (CMNT). The chart below 
reflects that each FIR is for different set of students and separate course and 
different defalcation. 

18. Thus, it is settled that subsequent FIRs for different offences committed in 
the course of same transaction or offences arising as a consequence of prior 
offence is not permissible but the second complaint in regard to the same incident 
filed as a counter complaint as also the second FIR for the same nature of offence 
against same accused persons lodged by different person or containing the 
different allegation is permissible.
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S. No.  Crime No.  Caste and Course of Victims
1  98/2015  Scheduled Caste (SC) -  Health Inspector

2
 

99/2015
 

SC-
 

X-Ray
 3

 
100/2015

 
SC-

 
Homeopathy Compounder

4

 

101/2015

 

SC-

 

Ayurvedic Compounder

 5 148/2015 OBC - Ayurvedic Compounder

6 149/015 OBC - Homeopathy Compounder



   
   

7

 

150/2015

 

OBC -

 

Certificate in Medical Lab 

Technology (CMLT)

 

8

 

151/2015

 

OBC -

 

Health Inspector

 

9

 

152/2015

 

OBC -

 

X-Ray

 

10 195/2015 ST- Homeopathy Compounder

11 196/2015 ST- Health Inspector

12 197/2015 ST- Ayurvedic Compounder

13 198/2015 ST- CMLT

Petition dismissed

The details of the students in each of the category and course are different. The 
amount involved in respect of each of the category and course is also different. 
Nothing has been pointed out to refute the submission of counsel for the State that 
even the witnesses in each of the case are different. Though the different FIRs 
reveal that the same kind of offence has been registered against the petitioners for 
different courses and categories of students but they are not the same offence 
or the offence in the same transaction. The subsequent FIRs do not arise as a 
consequence of allegations made in the first FIR. Hence, the test of  'sameness' 
and the test of  'consequence' is not satisfied in the present case.

20.  That apart, it is also noticed that the impugned FIR as well as the first FIR 
in Crime No.98/2015 was registered against the petitioners in the year 2015, 
thereafter the investigation had continued but at no point of time the petitioners 
had raised any objection or had taken any action for clubbing of these FIRs. Now 
the investigation is complete and it is pointed out by the counsel for the State that 
the challan is ready and the same will be filed in the shortwhile. The petitioners 
have approached at a belated stage by filing the present petition on 26.03.2021, 
therefore at this stage no such relief can be granted. Now the petitioners will have 
remedy to make a prayer before the Trial Court for common trial under Section 
220 of the Cr.P.C., if case for the same is made out.

21. Thus, in view of the judgments in the case of Nandlal Jaiswal (supra) and 
Shankara Cooperative Housing Society Ltd. (supra) as also Maharashtra State 
Road Transport Corporation (supra), the petitioners are not entitled for any relief 
in this writ petition on account of the unexplained delay and latches in 
approaching this Court. With the delay now circumstances have changed.

22. Hence, the writ petition is dismissed.
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WP No. 7865/2021 (PIL) (Jabalpur) decided on 9 June, 2021

Vs.

WRIT PETITION 

GRAM PANCHAYAT DHOOMA …Petitioner

I.L.R. [2021] M.P. 1369 (DB)

STATE OF M.P. & ors. …Respondents

(Along with WP No. 8517/2021)

Before Mr. Justice Mohammad Rafiq, Chief Justice & 
Mr. Justice Sujoy Paul

A. Constitution – Article 226 – Protection of Public Land – Illegal 
Encroachments – Chief Secretary, Government of M.P. directed to issue 
necessary notification for notifying a permanent body designated as Public 
Land Protection Cell (PLPC) in every district with Collector as its head and a 
Tehsildar as its Member Secretary and other revenue officers as its Members 
and it shall be as per guidelines issued by Apex Court – Complaint regarding 
encroachment over public land in rural area can be made to such authorities, 
which shall be responsible for causing enquiry and taking expeditious action 
for removal of encroachments so as to protect public land and appropriate 
penal action be also taken against trespassers.  (Para 6 to 8)

d- lafo/kku & vuqPNsn 226 & lkoZtfud Hkwfe dk laj{k.k & voS/k 
vf/kØe.k & 

B. Constitution – Article 226 – Encroachments and Regularization 
– Held – Apex Court concluded that long duration of illegal encroachment/ 
occupation of land or huge expenditure in making constructions thereon or 
political connections of trespassers are no justification for regularizing such 
illegal occupation – Removal of encroachment on such land is a rule and 
regularization an exception and that too in extremely limited cases which 
only the government can do by appropriate notification and no other 
authority.   (Para 7)
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Case referred:

Ashish Anand Bernard, Dy. A.G. for the State in WP No. 8517/2021.

O R D E R

Shitala Prasad Tripathi, for the petitioner in WP No. 7865/2021. 

3.  According to the petitioner all the aforementioned parcels of the land fall 
within the jurisdiction of Gram Panchayat Dhooma. Since these plots of land are 
appurtenant to National Highway No.7 and are having commercial utility, several 
persons from outside villages have raised Kachcha houses / huts thereupon and 
started living there. Few local persons have also made illegal encroachment and 
constructions by use of stones and moram. The Gram Panchayat periodically 
takes the steps to remove the encroachment but the trespassers again occupied the 
land. Gram Panahcyat (sic : Panchayat) passed a resolution on 4/10/2018 by 
unanimous vote for removing these encroachments and submitted application 

[k- lafo/kku & vuqPNsn 226 & vf/kØe.k vkSj fu;ferhdj.k & 

(2011) 11 SCC 396.

MOHAMMAD RAFIQ, CHIEF JUSTICE :-  These two Writ Petitions have been 
filed as Public Interest Litigation with a similar grievance about the encroachment 
on the public land seeking a direction to the respondent - State authorities to 
remove such encroachment and restore the public land to its original position.

2. W.P.No. 7865/2021 (PIL) has been filed by the Gram Panchayat Dhooma 
through its Sarpanch Smt. Gulsam Bai, with regard to land of Khasra No. 491 
Area 0.78 hectare; Khasra No. 492/1 Area 3.22 hectare, Khasra No. 90 area 9.30 
hectare, Khasra No. 410/1 area 0.82 hectare, Khasra No. 411 area 0.82 hectare, 
Khasra No. 499/4 area 0.17 hectare, Khasra No. 469 area 0.02 hectare, Khasra No. 
464 area 0.17 hectare, Khasra No. 670 area 0.20 hectare, Khasra No. 383 area 0.30 
hectare, Khasra No. 50 area 0.30 hectare and Khasra No. 141 area 9.9 hectare 
situated at Resham Kendra Village Dhooma, Patwari Halka No. 15, R.N.M. 
Dhooma, Tehsil Lakhnadoon, District Seoni (M.P.).

Brahmadatt Singh, G.A. for the State in WP No. 7865/2021.
Kamal Bhan Vishwakarma, for the petitioner in WP No. 8517/2021..

The Order of the Court was passed by :
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4. W.P.No. 8517/2021 (PIL) has been filed by Raghvendra Pratap Singh, 
resident of Village & Post Ganjan Tehsil Rampur Baghelan, District Satna. It is 
stated therein that the petitioner is aggrieved by the inaction on the part of the State 
authorities in not being able to remove the encroachments over the Government 
land bearing Khasra No. 458 and 459, situated at Village Ganjan Tehsil Rampur 
Baghelan, District Satna. The land in question has been recorded as the land of 
pond in revenue record. Water of such pond is being used by the villagers for the 
last more than 50 years for their household purposes as well as for their cattle. The 
land has always been recorded as pond in the revenue records of the Government 
but now large number of encroachments have come up on the land. Some of the 
encroachers have constructed boundary walls and houses. These people have 
protection of political persons and, therefore, the District Administration is not 
taking any interest in removal of their encroachments. It is argued that the 
petitioner submitted a representation on 17/11/2020 and thereafter another 
representation on 11/1/2021 to the Collector, Satna, with the request that the land 
of pond / talab should be freed from the trespassers and all the encroachments 
should be removed. However, no action has been taken by the authorities.

before respondent No.2 -Collector, Seoni and respondent No.3 - Sub-Divisional 
Officer, Lakhnadon requesting them to remove the encroachments from the 
public land, but no action has been taken. In these circumstances, the Gram 
Panchayat by resolution dated 4/6/2019 authorised the Sarpanch to file the 
present Public Interest Litigation. Reliance has been placed on the judgment of 
the Supreme Court in Jagpal Singh and others Vs. State of Punjab and others 
reported in (2011) 11 SCC 396 and it was argued that the State Government has in 
compliance of this judgment of the Supreme Court on 18/3/2011 issued a Circular 
to all the Divisional Commissioner, Commissioner Land Records and Settlement 
and all the Collectors for removal of illegal encroachments from the public land 
and restore possession of all such public land to the Gram Panchayat but this 
Circular has not been effectively implemented.

5. This Court is inundated with large number of writ petitions, styled as 
public interest litigation, from almost all the Districts of the State, with allegations 
of encroachment over the 'nistar land' / 'charnoi' / 'gocher' / 'pasture land' / land of 
'pond', 'talab'/ 'river' / 'river bed' / 'public way' / 'shamshan' / 'kabristan' etc. In all 
such petitions, common allegation is that despite repeated complaints / 
representations to the concerned revenue officers, no steps are taken by them to 
remove the encroachment. This results in number of writ petitions being filed by 
the complainants / representationists before this Court. This Court has been 
passing orders in such matters requiring the respective District Collectors and 
other revenue authorities to examine the factual content of the allegations and take 
steps to remove the encroachments so as to secure such land. 
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7. The PLPC aforementioned shall also keep in view the guidelines issued by 
the Supreme Court in Jagpal Singh & Others Vs. State of Punjab & Others, (2011) 
11 SCC 396 wherein all the State Governments of the country have been directed 
to prepare scheme for eviction of illegal / unauthorised occupants of the Gram 
Sabha / Gram Panchayat / Poramboke / Shamlat land which should then be 
restored to the Gram Sabha / Gram Panchayat for the common use of residents of 
the village. The said scheme should provide for the speedy eviction of such illegal 
occupants, after giving them a show cause notice and a brief hearing. The 
Supreme Court further held therein that long duration of the illegal encroachment 
/ occupation of land or huge expenditure in making construction thereon or 
political connections of trespassers are no justification for regularising such 
illegal occupation. Regularisation should be permitted only in exceptional cases 
where lease has been granted under some government notification e.g. to landless 
labourers or members of Scheduled Castes / Scheduled Tribes or where there is 
already a school, hospital, dispensary, 'shamshan', 'kabristan' or other public 
utility of the like nature on the land. Observations of the Supreme Court in Jagpal 
Singh (supra) thus leaves no manner of doubt that removal of encroachment on all 
such land is a rule and regularisation an exception and that too in extremely 

6.  In order therefore to provide a State wide solution to this ever persisting 
problem, we deem it appropriate to direct the Chief Secretary of the State to devise 
a permanent mechanism, which should be functional in every district of the State 
where the concerned District Collector should be required to periodically notify 
for the information of the general public to lodge the complaints / representations 
with regard to such encroachments with a specially designated Public Land 
Protection Cell (for short 'PLPC') for rural areas. The PLPC should be headed by 
District Collector and function under his direction and supervision with an officer 
of the rank of Tehsildar as its Member Secretary and such other Officers as its 
Members as the Government may deem fit to nominate. The PLPC shall get such 
complaints / representations enquired into by deputing concerned Sub Divisional 
Officer / Tehsildar / Naib Tehsildar so as to verify whether or not such 
encroachments have actually taken place on public land. If the allegations are 
found to be substantiated, appropriate steps in accordance with law be 
immediately taken for removal of the encroachments and appropriate penal action 
be also taken against the trespassers. The complaints / representations received in 
the PLPC should be decided by passing speaking order, informing the respective 
complainant / representationist about the action taken. This would obviate the 
necessity of such complainants/representationists approaching this Court directly 
by way of public interest litigation. If this permanent mechanism is put in place, 
this Court would not be required to directly entertain such public interest litigation 
and would do so only in the event of inaction on the part of the concerned PLPC.
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8. A copy of this order be forwarded to the Chief Secretary of the State of 
Madhya Pradesh, Bhopal for issuance of necessary notification for notifying the 
permanent body designated as Public Land Protection Cell (PLPC) in every 
District with the District Collector as its head and a Tehsildar as its Member 
Secretary, apart from other revenue officers as the Members. This should be given 
due publicity for information of all the citizens that complaint with regard to 
encroachment over public land in the rural areas can be made to such authorities 
which shall be responsible for causing an enquiry into such complaint to be made 
and taking expeditious action for removal of encroachments so as to protect the 
public land.

Vs.

9. With the aforesaid both the writ petitions stand disposed of.

limited number of cases, which only the Government can do by appropriate 
notification and no other authority.

Order accordingly

10. A copy of this order be placed in the record of W.P.No.8517/2021.

APPELLATE CRIMINAL  
Before Mr. Justice Sujoy Paul & Mr. Justice Shailendra Shukla

I.L.R. [2021] M.P. 1373 (DB)

SONU JAIN   …Appellant

CRA No. 474/2016 (Indore) decided on 6 April, 2021

A.  Penal Code (45 of 1860), Section 302/34 & 294 – Appreciation of 
Evidence – Held – Single blow by knife – Injury caused to vital organ namely 
right lung and the rib, sufficient to cause death – It shows the intention of 
appellant to cause death – No explanation given by appellants about human 
blood found on their clothes – No grave or sudden provocation established – 
Prosecution established its case beyond reasonable doubt – Conviction 
upheld – Appeals dismissed.  (Paras 14, 16, 23 to 29, 41 & 42)

STATE OF M.P.  …Respondent
              

(Along with CRA Nos. 616/2016 & 644/2016)

d- n.M lafgrk ¼1860 dk 45½] /kkjk 302@34 o 294 & lk{; dk ewY;kadu 
& 
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D.  Penal Code (45 of 1860), Section 302 – Nature of Injury, Weapon 
of Crime & Cause of Death – Held – The nature of injury, the gravity and 
dimension shows that knife was a deadly weapon otherwise the rib of 
deceased could not have been cut and injury could not have been so deep to 
reach upper portion of right lung – Injury was sufficient in ordinary course 
of nature to cause death.  (Paras 14, 23 & 28)

[k- n.M lafgrk ¼1860 dk 45½] /kkjk 302 o 304 Hkkx II & ,dy okj & 

x- n.M lafgrk ¼1860 dk 45½] /kkjk 302 & **mRrstd {k.k** & 

B.  Penal Code (45 of 1860), Section 302 & 304 Part II – Single Blow 
– Held – As a rule of thumb it cannot be said that in no case of single blow or 
injury, accused can be convicted u/S 302 IPC – In cases of single injury, facts 
and circumstances of each case have to be considered to conclude whether 
accused be convicted u/S 302 or u/S 304 Part II – Relevant factors to be 
considered as laid down by Apex Court, enumerated – Further held, these 
factors are illustrative and not exhaustive in nature – Other relevant factors 
can also be taken into consideration.   (Para 18)

C.  Penal Code (45 of 1860), Section 302 – “Spur of Moment” – Held 
– Hot altercation between deceased and appellants – Deceased slapped 
appellant Santosh – Appellants left the place and after almost half an hour, 
appellants rushed back and Santosh with the aid of other appellants, gave 
single knife blow to deceased – Assault did not take place during hot 
altercation, thus, such single knife blow is not outcome of “spur of moment”.  

(Para 21)
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F.  Penal Code (45 of 1860), Section 300, Exception 1 – Grave & 
Sudden Provocation – Held – What would constitute grave and sudden 
provocation, which would be enough to prevent the offence from amounting 
to murder, is a question of fact – Provocation is an external stimulus which 
can result into loss of self control – Provocation must be such as will upset not 
merely a hasty, hot tempered and hyper sensitive person but also a person 
with clam nature and ordinary sense.  (Paras 24 to 28)

p- n.M lafgrk ¼1860 dk 45½] /kkjk 300] viokn 1 & xaHkhj o vpkud 
izdksiu &

?k- n.M lafgrk ¼1860 dk 45½] /kkjk 302 & pksV dk Lo:i] vijk/k dk 'kL= 
o gR;k dk dkj.k & 

E.  Penal Code (45 of 1860), Section 300, Exception 4 – Requirements 
– Sudden Provocation – Held – Apex Court concluded that to invoke this 
exception, four requirements must be satisfied namely (i) there was a sudden 
fight, (ii) there was no premeditation, (iii) act was done in heat of passion and, 
(iv) assailant had not taken any undue advantage or acted in cruel manner – 
No sudden provocation in present case, appellants acted in a cruel manner 
depriving them from taking shelter of Exception 4 to Section 300 IPC – It is 
immaterial whether appellant Santosh gave single blow or multiple blow. 

(Paras 21, 27 & 28)

M- n.M lafgrk ¼1860 dk 45½] /kkjk 300] viokn 4 & vis{kk,¡  & vpkud 
izdksiu & 

G.  Penal Code (45 of 1860), Section 300, Exceptions – Doctrine of 
Provocation – Held – Application of doctrine of provocation shows that 
exception to Section 300 is available to the normal person behaving normally 
in a given situation – There was no such altercation where a normal man can 
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H.  Penal Code (45 of 1860), Sections 85, 86 & 302 – Influence of 
Liquor – Burden of Proof – Held – Defence failed to establish that degree of 
intoxication was such because of which they could not prevent themselves 
from committing the said crime – Drinking is purely their own act and they 
cannot be permitted to take advantage of their own wrong.  (Paras 29 to 37)

I.  Criminal Procedure Code, 1973 (2 of 1974), Section 154 – FIR – 
Contents – Held – Every omission is not a contradiction – Minor details which 
are not indicative in FIR are later on elaborated in Court and which do not in 
any way introduces a new facet of the case, is not fatal for prosecution – 
Variation in dehati nalishi/FIR and Court statement are not so grave which 
makes prosecution evidence brittle and untrustworthy.  (Paras 38 to 41)

Cases referred:

loose his ordinary sense – Knife blow after half an hour from altercation do 
not attract any of exceptions mentioned u/S 300 IPC.  (Para 27 & 28)

N- n.M lafgrk ¼1860 dk 45½] /kkjk 300] viokn & izdksiu dk fl)kar & 

t- n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 85] 86 o 302 & efnjk dk izHkko & 
lcwr dk Hkkj &

>- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 & izFke lwpuk 
izfrosnu & varoZLrq & 

(2017) 3 SCC 247, 2018 (3) MPLJ Criminal 23, 2019 SCC OnLine SC 
1104, (1981) 3 SCC 331, (1990) Supp. SCC 682, (1992) Supp. 3 SCC 21, (1993) 
Supp. 1 SCC 554, (1997) SCC (Cri) 408, (1996) 10 SCC 668, (2009) 15 SCC 635, 
(2010) 6 SCC 457, 1941 (3) All E.R. 272 (HL), (1836) 173 ER 131 : 7 Car & P. 
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A.S. Sisodia, G.A. for the respondent/State. 
Virendra Sharma, for the appellants. 

SUJOY PAUL, J. :- These criminal appeals filed under Section 374 of the Cr.P.C 
th

are directed against the common judgment passed by learned 10  Sessions Judge, 
Ujjain in Sessions Trial No.556/14 decided on 23/02/2016.

295, (1838) 173 ER 610: 8 Car., (1849) 4 Cox CC 55, AIR 1956 SC 488, 2006 (13) 
SCC 116, AIR 1960 MP 242, (2019) 12 SCC 326, (2003) 10 SCC 414, (2003) 11 
SCC 367, (2010) 13 SCC 657. 

The Judgment of the Court was delivered by :

J U D G M E N T

2. The appellants are held guilty for the offence under section 302/34 and 
sentenced to undergo life imprisonment with fine of Rs.5000/- and in default of 
payment of fine, they shall further undergo five months RI. They are also held 
guilty for the offence under Section 294 of IPC and sentenced to undergo three 
months RI with fine of Rs.1000/- and in default of payment of fine, they shall 
further undergo one month RI.

3. As per prosecution story, a premises (Ahata) is situated at Nayi Sadak, 
Ujjain wherein liquor was being served to the customers. Deceased Kishore used 
to sit on the counter of said "Ahata". On 16/08/2014 at around 7 PM, appellants 
Santosh, Jiwan and Sonu visited the Ahata and ordered liquor and other food 
items. Akash (PW- 4) served the food and liquor to them. Since all the accused 
persons were frequent visitors of Ahata, Vinod was acquainted with them. After 
consuming liquor and finishing the food, appellants approached Kishore Panchal, 
who was manning the counter. A dispute arose regarding payment because of 
which altercation took place between Santosh and deceased Kishore. Kishore 
slapped Santosh. All the accused persons left the place by using filthy language 
and saying that Kishore will face dire consequences. After 25-30 minutes, all the 
appellants visited the same Ahata and started using abusive language for Kishore 
Panchal. Jiwan and Sonu caught hold of Kishore and asked Santosh to assault 
him. In furtherance thereof, Santosh took out a knife and assaulted Kishore at his 
right side of the chest. Because of said attack, Kishore fell down. Vinod (PW-3) 
and Akash (PW-4) witnessed the incident and immediately approached Kishore. 
All the appellants fled away. Kishore was immediately taken to Govt. Hospital, 
Ujjain. The doctor declared him as dead. 

4. In turn, Head Constable Dinesh Saxena was informed about the said 
incident because of which "Merg intimation" (Ex.P/20) was recorded. SHO 
Gopal Parmar (PW-10) visited the place of incident. He also visited Civil 
Hospital, Ujjain. He came to know from Vinod (PW-3) about the details of 
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incident which were reduced in writing in the shape of "Dehati Nalishi" (Ex.P/15). 
Consequently, Crime No.207/14 in FIR (Ex.P/21) was registered against the 
appellants.

5. During the investigation, Gopal Parmar (PW-10) prepared the 
"panchnama" of dead body. Postmortem was conducted. Spot map was prepared. 
Appellants were arrested. From the spot, bloodstained cotton, plain cotton and an 
old cycle of Santosh were recovered. The appellants were interrogated and their 
memorandum statements were recorded. During investigation, the bloodstained 
knife and clothes were recovered from appellants. In turn, said knife and 
bloodstained clothes were sent to FSL. Report of FSL was also obtained. 

6. After completion of investigation, challan was filed. The matter was 
ultimately committed to the Court of Additional Sessions Judge for trial.

8. The Court below framed three issues and after recording the evidence and 
hearing the arguments, passed the impugned judgment whereby appellants were 
held guilty for committing offence under Sections 302/34 and 294 of IPC.

7. The appellants abjured the guilt. In their statements recorded under 
Section 313 of Cr.P.C. they stated that they have been falsely implicated and they 
are innocent. In support of their stand, Jitendra Lashkari (DW-1) was examined.

9. Shri Virendra Sharma, learned counsel for the appellants urged that 
necessary ingredients for attracting Section 302 of IPC are missing against 
appellant Santosh. To elaborate, it is submitted that there was no previous enmity 
between appellants and deceased Kishore Panchal. It was deceased, who slapped 
Santosh because of which said incident had taken place. The size of the knife was 
4 & 1/2" only. Knife has a plastic handle. This knife cannot be said to be a deadly 
weapon. Appellant Santosh caused only one injury on the deceased. The appellants 
were under the influence of liquor. Hence, Court below committed an error in 
holding the appellants as guilty for committing offence under Section 302 of IPC. 
In the facts and circumstances of this case, at best Section 304 Part-II of IPC is 
attracted. In support of this submission, he placed reliance on (2017) 3 SCC 247-
(Arjun & Anr. vs. State of Chhatisgarh), 2018 (3) MPLJ Criminal 23 - Manoj @ 
Bablu vs. State of MP and 2019 SCC OnLine SC 1104-Khuman Singh vs. State of  
MP. 

10. By taking this Court to the Dehati Nalishi and FIR (Ex.P/15), learned 
counsel for the appellants strenuously urged that complainant stated while 
recording dehati nalishi/FIR that appellants Jiwan and Sonu caught hold of 
Kishore Panchal and Santosh gave the knife blow on him. It was pointed out that 
in the Dehati Nalishi/FIR, there is no specific mention that Kishore's hands were 
caught hold by appellant Jiwan and Sonu whereas in their Court statement, the 
witnesses have improved their stand by deposing that Kishore's hands were 
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14. The Court below after recording the prosecution story and relevant 
documents which were gathered during investigation referred the statement of Dr. 
BB Purohit (PW-2), who conducted the postmortem of deceased Kishore. As per 
his statement, the Court below recorded a finding that the deceased was a healthy 
and robust male, aged about 50 years. His clothes were bloodstained. On the right 
side of chest, 2'' below clavicle bone and sternal bone a wound of spindle size was 
found. The size of wound was 1 ½" long X ½" wide and its depth was up to chest 
cavity. The sides of wound were clean cut and regular. Wound gaping was 
available and clotted blood was found on the wound. It was found that third rib of 
right side of chest was cut by a sharp edged weapon. The doctor opined that death 
was homicidal in nature. The injury was caused by a sharp edged weapon like 
knife. The blow was very intensive because of which third rib was cut and the 
upper portion of right lung was also injured. In other words, the injury was caused 
even to the lung tissues which were sufficient for causing death. In the opinion of 
Dr. BB Purohit (PW-2), the reason of death was excessive bleeding and shock 
because of injury caused to vital organ namely right lung and the rib. He further 
deposed that injury caused was possible from the knife seized from Santosh.

12. The parties confined their arguments to the extent indicated above.

16. The report of laboratory Ex.P/24 was considered by the Court below. As 
per this report (Ex.P/24), on the trouser of Santosh and deceased Kishore Panchal, 
bloodstains were found which were of 'A' group. The bloodstains of same blood 
group were found in the clothes of Jiwan and Santosh. The blood of same blood 
group was found on the knife (Article F) which was recovered from Santosh. 
Similarly, in the T-shirt of Jiwan and Santosh, human blood was found. They have 

13. We have bestowed our anxious consideration on rival contentions and 
perused the record.

11. Shri AS Sisodia, learned Govt. Counsel supported the impugned 
judgment.

caught hold by Sonu and Jiwan. This, as per appellants' counsel, it is a clear 
improvement which makes the statement of witness as unreliable. Similarly, it is 
urged that in the FIR and Dehati Nalishi, it was reported that appellants Sonu and 
Jiwan asked Santosh "maar sale ko" whereas in the Court statement Vinod 
Panwar (PW-3) deposed that Sonu and Jiwan asked Santosh "jaanse maar do". 
This is also a clear improvement and Court below has not taken note of omission 
of relevant words in the Dehati Nalishi/FIR.

15. The Court below found that eye witnesses Vinod (PW-3) and Akash  
(PW-4) supported the prosecution story. Human blood was found on the knife 
recovered from appellant Santosh. 
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18. On several occasion, a question came up for consideration before 
Supreme Court whether single blow inflicted can be reason to attract Section 302 
of IPC. [See Gokul Parashram Patil v. State of Maharashtra (1981) 3 SCC 331, 
Gulshan Vs. State of Punjab (1990 Supp. SCC 682, Sreedharan Vs. State of 
Kerala (1992) Supp. 3 SCC 21, Guljar Hussain Vs. State of U.P. (1993) Supp. 
1 SCC 554, Balaur Singh Vs. State of Punjab (1997) SCC (Cri) 408 and Mahesh 
Vs. State of M.P. (1996) 10 SCC 668]. In Gurmukh Singh Vs. State of Haryana 
(2009) 15 SCC 635 it was held that as a rule of thumb it cannot be said that in no 
case of single blow or injury, accused can be convicted u/S.302 of IPC. In cases of 
single injury, the fact and circumstances of each case have to be taken into 
consideration before arriving at the conclusion whether the accused should be 
appropriately convicted u/S.302 of IPC or u/S.304 Part II of IPC. The Apex Court 
laid down relevant factors on the strength of which said decision was required to 
be taken which reads as under:-

(h) The nature and size of weapon used for inflicting the injury and 
the force with which the blow was inflicted.

(j)     Whether the injury inflicted was not sufficient in the ordinary 
course of nature to cause death but the death was because of 

"(a)    Motive or previous enmity;

not given any explanation about human blood found on their clothes. The Court 
below after considering judgments of Supreme Court and this Court opined that it 
was obligatory on the part of appellants to explain regarding existence of human 
blood on their clothes. 

(c) The intention/knowledge of the accused while inflicting the 
blow or injury;

17.  The Court below opined that the incident of quarrel was not that grave 
because of which appellant could have used a deadly weapon (knife) to assault 
Kishore Panchal. With the aid of Section 34 of IPC, appellants Sonu and Jiwan 
were also held guilty because they caught hold of deceased and appellant Santosh 
assaulted him by a deadly weapon.

(e) The gravity, dimension and nature of injury;

(f) The age and general health condition of the accused;

(d) Whether the death ensued instantaneously or the victim died 
after several days; 

(b) Whether the incident had taken place on the spur of the moment;

(g) Whether the injury was caused without premeditation in a 
sudden fight;

(i) The criminal background and adverse history of the accused;
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shock;

(k)     Number of other criminal cases pending against the accused;

(l)      Incident occurred within the family members or close relations;

(m)    The conduct and behaviour of the accused after the incident. 
Whether the accused had taken the injured/the deceased to the 
hospital immediately to ensure that he/she gets proper medical 
treatment ?"

22. In the case of Manoj @ Bablu (supra), the division bench of this court 
converted the offence u/S.302 IPC to Sec. 304-II of IPC. In the said case, the 
appellant and deceased Mahavir had no previous enmity. One gun shot was fired 
by appellant at deceased Mahavir on his shoulder resulting into his death because 

20. As noticed, much emphasis is laid by learned counsel for appellants that 
appellants have no previous enmity with the deceased. Incident took place 
because of sudden quarrel. The weapon/knife is having plastic handle and its size 
was 4 ½" only. The appellants were under the influence of liquor and, therefore, no 
case u/S.302 of IPC is made out.

21. No previous enmity prior to the date of incident between appellants and 
deceased could be established. The pivotal question is whether the incident of 
knife blow had taken place on the spur of moment. The factual matrix of the 
present case shows that there was some altercation between the deceased and 
Santosh. However, during this altercation, the knife blow was not made. Indeed 
appellants left the place of quarrel and came back after 25-30 minutes. Appellant 
Santosh was armed with a sharp cutting weapon namely knife. In the case of 
Khuman Singh and Arjun (supra), the Supreme Court took note of the fact that the 
blow was made during quarrel between the parties. As noticed, in the instant case, 
during hot altercation which took place between deceased and Santosh, the 
incident of assault did not take place. After almost half an hour, the appellants 
rushed back to the place of quarrel and then Santosh with the aid of other 
appellants gave single blow to the deceased. Thus, judgment of Arjun and 
Khumansingh (supra) have no application in the peculiar facts and circumstances 
of this case. Interestingly, in both the cases namely Khuman Singh and Arjun 
(supra), the Apex Court considered Exception 4 appended to Section 300 IPC and 
opined that to invoke this Exception, four requirements must be satisfied, namely; 
(i) there was a sudden fight; (ii) there was no premeditation; (iii) act was done in a 
heat of passion and; (iv) assailant had not taken any undue advantage or acted in a 
cruel manner.

19. These factors are illustrative and not exhaustive in nature. Other relevant 
factors can also be taken into consideration while granting an appropriate 
sentence to the accused.
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25. The scope of 'doctrine of provocation' were stated by Viscount Simon in 
Mancini Vs. Director of Public Prosecutions 1941(3) All E.R 272 (HL). It was 
held as under:-

of excessive bleeding. Since appellant was found to be in a bad mood, without any 
intention to cause death of Mahavir, he had only knowledge that firing of gun shot 
may cause his death, this Court converted the offence from Sec.302 to 304-II of 
IPC. Shri Sharma, learned counsel for appellant placed heavy reliance on this 
judgment. This point raised by appellants counsel needs serious consideration.

24. Section 300 IPC have five Exceptions wherein the culpable homicide will 
not fall within the ambit of murder. Under Exception 1 an injury resulting into 
death of the person would not be considered as murder when the offender has lost 
his self control due to the grave and sudden provocation. The provision, in no 
uncertain terms, makes it clear by way of explanation provided that what would 
constitute grave and sudden provocation, which would be enough to prevent the 
offence from amounting to murder, is a question of fact. Provocation is an external 
stimulus which can result into loss of self control. Such provocation and resulted 
reaction needs to be measured from the attended circumstances. The provocation 
must be such as will upset not merely a hasty, hot tempered and hyper sensitive 
person, but also a person with calm nature and ordinary sense. What is sought by 
the law by creating the Exception is that to take into consideration situations 
wherein a person with normal behaviour reacting to given incidence of 
provocation. Thus, the protection extended by Exception is to the normal person 
acting normally in the given situation. [See. Arun Raj Vs. Union of India (2010) 6 
SCC 457 (para16)].

"It is not all provocation that will reduce the crime of murder to 
manslaughter. Provocation, to have that result, must be such as 
temporarily deprives the person provoked of the power of self-control, 
as the result of which he commits the unlawful act which causes death. ... 
The test to be applied is that of the effect of the provocation on a 
reasonable man, as was laid down by the Court of Criminal Appeal in R. 
v. Lesbini [(1914) 3 KB 1116 (CCA)], so that an unusually excitable or 
pugnacious individual is not entitled to rely on provocation which would 

23. At the cost of repetition, in our view, the incident had not taken place on 
the spur of moment. On the contrary, after almost a gap of half an hour, the 
deceased was subjected to injury. The gravity, dimension and nature of injury 
shows that the knife used in commission of crime was a deadly weapon otherwise 
the rib could not have been cut and injury could not have been so deep to reach 
upper portion of right lung. It was also clearly established that injury inflicted on 
Kishore was sufficient in the ordinary course of nature to cause death. In this 
backdrop, it is to be seen whether offence committed attracts Sec.302 of IPC or 
304-II of IPC. 
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not have led an ordinary person to act as he did. In applying the test, it is 
of particular importance (a) to consider whether a sufficient interval has 
elapsed since the provocation to allow a reasonable man time to cool, 
and (b) to take into account the instrument with which the homicide was 
effected, for to retort, in the heat of passion induced by provocation, by a 
simple blow, is a very different thing from making use of a deadly 
instrument like a concealed dagger. In short, the mode of resentment 
must bear a reasonable relationship to the provocation if the offence is to 
be reduced to manslaughter."

26. This view of Viscount Simon (supra) was quoted with profit by Supreme 
Court in Arun Raj (supra). Reference may be made to relevant paragraphs which 
read as under:-

"18. It is, therefore, important in the case at hand to consider the 
reasonable relationship of the action of the appellant of stabbing the 
deceased, to the provocation by the deceased in the form of abusing the 
appellant. At this stage, it would be useful to recall the relevant chain of 
events in brief to judge whether there was sufficient provocation and the 
criteria under the provision are satisfied to bring the offence under 
Exception 1. As is already stated, on the previous night of the incidence, 
there was an altercation between the appellant and the deceased, as the 
deceased had abused the appellant.

22. The first ingredient is easily solved by referring to the weapon used 
by the appellant to strike a knife-blow to the deceased. The appellant in 
this instance has used a kitchen knife. A kitchen knife with sharp edges is 
a dangerous weapon and it is very obvious that the appellant was aware 
that the use of such a weapon can cause death or serious bodily injury, 
that is, likely to cause death. As far as the second ingredient is concerned, 
the learned counsel for the appellant contended that the fact that there 
was one single blow struck, proves that there was no intention to cause 
death.

23. In support of the plea, reliance is placed on the decisions of this Court 
in Bhera v. State of Rajasthan [(2000) 10 SCC 225 : 2000 SCC (Cri) 
1230], Kunhayippu v. State of Kerala[(2000) 10 SCC 307: 2000 SCC 
(Cri) 1374], Masumsha Hasanasha Musalman v. State of Maharashtra 
[(2000) 3 SCC 557 : 2000 SCC (Cri) 722], Guljar Hussain v. State of 
U.P. [1993 Supp (1) SCC 554: 1993 SCC (Cri) 354], K. Ramakrishnan 
Unnithan v. State of Kerala[(1999) 3 SCC 309: 1999 SCC (Cri) 410], 
Pappu v. State of M.P. [(2006) 7 SCC 391: (2006) 3 SCC (Cri) 283] and 
Muthu v. State [(2009) 17 SCC 433: (2007) 12 Scale 795]. A brief 
perusal of all these cases would reveal that in all these cases there was a 
sudden and instantaneous altercation which led to the accused inflicting 
a single blow to the deceased with a sharp weapon. Hence, there has 

(emphasis supplied)
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been conviction under Section 304 Part II as delivering a single blow 
with a sharp weapon in a sudden fight would not point towards intention 
to cause death. These cases are clearly distinguishable from the case at 
hand, purely on the basis of facts.

24. In the present case, there has been no sudden altercation which 
ensued between the appellant and the deceased. The deceased called the 
appellant "gandu" following which there was a heated exchange of 
words between the two, the day before the murder. The next day, 
however, the appellant concealed a kitchen knife in his lungi and went 
towards the cot of the deceased and struck the deceased a blow on the 
right side of the chest while the deceased was sleeping. The fact that the 
appellant waited till the next day, went on to procure a deadly weapon 
like a kitchen knife and then proceeded to strike a blow on the chest of 
the appellant when he was sleeping, points unerringly towards due 
deliberation on the part of the appellant to avenge his humiliation at the 
hands of the deceased. The nature of the weapon used and the part of the 
body where the blow was struck, which was a vital part of the body helps 
in proving beyond reasonable doubt the intention of the appellant to 
cause the death of the deceased.  Once these  ingredients  are  proved,  it  
is irrelevant whether there was a single blow struck or multiple 
blows."

(emphasis supplied)

27. In para 23 of the judgment of Arun Raj (supra), the Apex Court took note 
of its previous judgments wherein single blow was made because of sudden and 
instantaneous altercation which led to the accused inflicting a single blow to the 
deceased. In cases where single blow is not made during the sudden altercation, 
but it is given after some time with a deadly weapon, the Apex Court opined that 
even use of kitchen knife for single blow clearly shows that it was used in a 
calculated manner to avenge his humiliation at the hands of deceased. After taking 
note of nature of weapon used on the vital part of body where blow was made 
shows the intention of appellant to cause the death of deceased. If we apply the 
doctrine of provocation aforesaid in the instant case, it will be clear that there was 
no such altercation because of which a normal man can loose his ordinary sense.

28.  The application of doctrine of provocation shows that Exception to 
Sec.300 is available to the normal person behaving normally in a given situation. 
His blow after almost half an hour from altercation, by no stretch of imagination 
can be said to be covered by any of the Exceptions mentioned u/S.300 of IPC. In 
other words, heated altercation and slap on Santosh by the deceased didn't have 
the effect of temporarily depriving him of the power of self control. The 
resentment shown by appellants after half an hour does not have any reasonable 
relation with nature of provocation. Hence in our view, crime of murder cannot be 
reduced to manslaughter. Apart from this appellants definitely acted in a cruel 
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29. Interference of this Court is also prayed for on the ground that the 
appellants were under the influence of liquor at the time of incident. This point 
also requires serious consideration. In Rex v. Meakin [(1836) 173 ER 131 : 7 Car 
& P. 295] Baron Alderson referred to the nature of the instrument as an element to 
be taken in presuming the intention in these words:

(emphasis supplied) 

manner which deprives them from taking shelter of Exception 4. In this backdrop, 
it is totally immaterial whether appellant Santosh gave single blow or multiple 
blows. The 'doctrine of provocation' was not considered in the case of Manoj @ 
Bablu (supra) and, therefore, said judgment is distinguishable and cannot be 
pressed into service in the factual matrix of the present case.

"It appears that both these persons were drunk, and although 
drunkenness is no excuse for any crime whatever, yet it is often 
of very great importance in cases where it is a question of 
intention. A person may be so drunk as to be utterly unable to 
form any intention at all, and yet he may be guilty of very great 
violence." 

(emphasis supplied) 

30. Patteson J., observed in Regina v. Cruse and Mary his wife [(1838) 173 ER 
610: 8 Car.] which is as under:

"However, with regard to the intention, drunkenness may 
perhaps be adverted to according to the nature of the instrument 
used. If a man uses a stick, you would not infer a malicious 
intent so strongly against him, if drunk, when he made an 
intemperate use of it, as he would if he had used a different kind 
of weapon; but where a dangerous instrument is used, which, if 
used, must produce grievous bodily harm, drunkenness can 
have no effect on the consideration of the malicious intent of the 
party. "

"Drunkenness is ordinarily neither a defence nor excuse for 
crime, and where it is available as a partial answer to a charge, 
it rests on the prisoner to prove it, and it is not enough that he 
was excited or rendered more irritable, unless the intoxication 
was such as to prevent his restraining himself from committing 
the act in question, or to take away from him the power of 
forming any specific intention. Such a state of drunkenness may 
no doubt exist."

31. Coleridge J., in Reg. v. Monk house [(1849) 4 Cox CC 55], which is as 
under:

(emphasis supplied) 
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"11. Section 85 IPC deals with act of a person incapable of 
judgment by reason of intoxication caused against his will. As 
the heading of the provision itself shows, intoxication must have 
been against his will and/or the thing with which he was 
intoxicated was administered to him without his knowledge. 
There is no specific plea taken in the present case about 
intoxicant having administered without the appellant's 
knowledge. The expression "without his knowledge" simply 
means an ignorance of the fact that what is being administered 
to him is or contains or is mixed with an intoxicant."

36. In the case of Jethuram Sukhra Nagbanshi (supra), the Division Bench 
further held that the act of drinking was his own act for which the immediate force 
was his own free will. The act of persuasion could not and did not make the act of 
drinking the act of anybody else than the doer's. But if a person were put in fear of 
immediate physical danger and then made to drink, the act cannot be said to be his. 
Similarly, when he is bound hand and foot and then the intoxicant is literally 

35. A Division Bench of this Court in AIR 1960 MP 242 (Jethuram Shukhra 
Nagbanshi Vs. State of M.P.) has also considered Section 85 IPC. The Division 
Bench quoted the Great Philosopher Aristotle who said that such a man deserves 
double punishment, because he has doubly offended, viz in being drunk to the evil 
example of others, and in committing the crime of homicide. And this act is said to 
be done ignoranter, for that he is the cause of his own ignorance: and so the 
diversity appears between a thing done ex ignorantia, and ignoranter.

33.  Interestingly, the Apex Court in AIR 1956 SC 488 (Basdev Vs. State of 
Pepsu) considered Section 86 of IPC and did not accept the excuse and incapacity 
of the accused on the ground that he was under influence of liquor. It was held that 
such incapacity as would have been available to the accused as a defence and so 
the law presumes that he intended the natural and probable consequences of his 
act. Since accused had failed to prove such incapacity, the Court came to hold that 
he intended to inflect bodily injury to the deceased and the bodily injury intended 
to be inflicted was sufficient in the ordinary course of nature to cause death. 

32. A plain reading of the judgment in Monk house (supra), makes it clear that 
burden  was on the defence to establish/prove that the degree of intoxication was 
such because of which they could not prevent themselves from committing the act 
in question.

34.    Section 85 of Indian Penal Code was again considered by the Apex Court 
in 2006 (13) SCC 116 (Bablu Vs. State of Rajasthan) and the Apex Court held as 
under:
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(emphasis supplied)

37.  If the evidence on record is examined on the anvil of principles laid down 
in the said judgments, it will be clear that the defence has not discharged the 
burden to show that the incapacity of the appellants because of intoxication is of 
that degree where they can claim any benefit. It cannot be forgotten that the 
drinking is purely their own act and they cannot be permitted to take advantage of 
their own wrong. Thus, we do not see any merit in this contention. 

39. The so called improvement do not, in any way, introduced a new facet of 
the case. Every omission is not a contradiction. Minor details which are not 
indicative in the first FIR are later on elaborated in Court, do not justify the 

38.  Argument of Shri Sharma that in the dehati nalishi and FIR, it was not 
stated that appellants Jiwan and Soni caught hold of hands of deceased. It was also 
not stated therein that these appellants instigated appellant Santosh to kill the 
deceased by using the expression "maaro sale ko". In Dehati nalishi and FIR it is 
mentioned that Jiwan and Sonu caught hold of Kishore Panchal. PW.3 Vinod 
Panwar and PW.4 Akash Bunkar have deposed that Sonu and Jiwan caught hold of 
hand of deceased. Whether this difference is so fatal which makes the evidence 
unreliable is the next question. Similarly, the nature of phrase used by appellants 
Sonu and Jiwan while instigating Santosh is also pointed out to show that it 
amounts to serious omission on the part of the prosecution. We do not see any 
merit in this contention. In State of M.P. Vs. Chaakki Lal (2019) 12 SCC 326 it was 
poignantly held that FIR is not an encyclopedia which is expected to contain all 
the minute details of the prosecution case, it may be sufficient if the broad facts of 
prosecution case are stated in the FIR. In State of M.P. Vs. Mansingh (2003) 10 
SCC 414 it was held as under:-

"9. Merely because there was no mention of a knife in the first 
information report, that does not wash away the effect of the evidence 
tendered by the injured witnesses PWs 4 and 7. Minor discrepancies do 
not corrode the credibility of an otherwise acceptable evidence. The 
circumstances highlighted by the High Court to attach vulnerability to 
the evidence of the injured witnesses are clearly inconsequential. It is 
fairly conceded by the learned counsel for the accused that though mere 
non-mention of the assailants' names in the requisition memo of injury is 
not sufficient to discard the prosecution version in entirety, according to 
him it is a doubtful circumstance and forms a vital link to determine 
whether the prosecution version is credible. It is a settled position in law 
that omission to mention the name of the assailants in the requisition 
memo perforce does not render the prosecution version brittle."

poured down his throat, the mere reflex act of swallowing cannot make the 
drinking of the intoxicant his own act performed out of his own free will.
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NATHU SINGH  …Appellant

"30. While appreciating the evidence, the court has to take into 
consideration whether the contradictions/ omissions had been of 
such magnitude that they may materially affect the trial. Minor 
contradictions, inconsistencies, embellishments or improvements 
on trivial matters without effecting the core of the prosecution case 
should not be made a ground to reject the evidence in its entirety. 
The trial court, after going through the entire evidence, must form an 
opinion about the credibility of the witnesses and the appellate court 
in normal course would not be justified in reviewing the same again 
without justifiable reasons. (Vide State v. Saravanan [(2008) 17 
SCC 587 : (2010) 4 SCC (Cri) 580 : AIR 2009 SC 152].)"

I.L.R. [2021] M.P. 1388 (DB)

(emphasis supplied)

41.   In view of these authoritative pronouncements, we are unable to hold that 
aforesaid variation in dehati nalishi/FIR and Court statements are so grave which 
makes the prosecution evidence as brittle and untrustworthy.

Appeal dismissed

criticism that the case originally presented has been abandoned to be substituted 
by another view. [See Sunil Kumar Vs. State (Govt. of NCT of Delhi) (2003) 11 
SCC 367].

40. Reference may be made to Sunil Kumar Shambhudayal Gupta (Dr.) Vs. 
State of Maharashtra (2010) 13 SCC 657 wherein it was held as under:-

APPELLATE CRIMINAL
Before Mr. Justice G.S. Ahluwalia & Mr. Justice Rajeev Kumar Shrivastava

CRA No. 397/2005 (Gwalior) decided on 30 April, 2021

42. In view of foregoing analysis, in our view, the prosecution has established 
its case before Court below beyond reasonable doubt. The Court below has 
appreciated the evidence on permissible parameters. We find no illegality on the 
strength of which interference can be made. The appeals fail and are hereby 
dismissed.

(Along with CRA Nos. 401/2005 & 425/2005)

STATE OF M.P. …Respondent

Vs.

A.  Penal Code (45 of 1860), Section 302 & 307/34 – Direct Evidence 
– Held – Prosecution case based on direct evidence – Minor omissions, 
contradictions, embellishment in evidence of prosecution witnesses would 
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B. Penal Code (45 of 1860), Section 302 & 307/34 – Related Witness 
& Interested Witness – Held – Evidence of “related witness” cannot be 
discarded only on ground of relationship – There is a difference between 
“related witness” and “interested witness” – Interested witness is a witness 
who is vitally interested in conviction of a person due to previous enmity.  

[k- n.M lafgrk ¼1860 dk 45½] /kkjk 302 o 307@34 & lacaf/kr lk{kh o 
fgrc) lk{kh & 

not make them unreliable – Ocular evidence supported by post mortem 
report and ballistic evidence – Appeals dismissed.  (Paras 45, 126, 146 & 150)

x- n.M lafgrk ¼1860 dk 45½] /kkjk 302 o 307@34 & iwoZrj oSeuL;rk &

D. Penal Code (45 of 1860), Section 302 & 307/34 –  Direct Evidence 
& Motive – Held – Where a case is based on direct evidence, absence of motive 
is immaterial – Motive always remains in mind of wrongdoer, thus, merely 
because witnesses have not alleged any motive, would not make their 
evidence unreliable. (Para 107 & 108)

?k- n.M lafgrk ¼1860 dk 45½] /kkjk 302 o 307@34 & izR;{k lk{; o 
gsrqd &

C. Penal Code (45 of 1860), Section 302 & 307/34 – Previous Enmity 
– Held – Enmity is a double edged weapon – If appellants claim that there was 
an enmity between them and complainant party, then such enmity may also 
provide motive to commit offence – From facts, it would be incorrect to say 
that appellants were falsely implicated due to previous enmity.  

(Para 60 & 61)

d- n.M lafgrk ¼1860 dk 45½] /kkjk 302 o 307@34 & izR;{k lk{; &

(Paras 50 to 52)

1389I.L.R.[2021]M.P. Nathu Singh Vs. State of M.P. (DB)



p- n.M lafgrk ¼1860 dk 45½] /kkjk 34 o 149 & lkekU; vk'k; & vkjksi 
fojfpr fd;k tkuk & nks"kflf) dk fl)kar &

N- n.M lafgrk ¼1860 dk 45½] /kkjk 34 o 149 & lkekU; vk'k; o lkekU; 
mn~ns'; &

F. Penal Code (45 of 1860), Section 34 & 149 – Common Intention 
– Framing of Charge – Principle of Conviction – Held – If charge u/S 149 has 
been framed and if it is found that some of accused persons were not guilty 
and some of accused persons have participated in the occurrence and were 
sharing common intention, then they can be convicted with the aid of Section 
34 IPC – Non-framing of charge u/S 34 would not cause any prejudice to 
them.    (Para 149)

E. Penal Code (45 of 1860), Sections 302, 307/34 & 149 – Common 
Intention – Held – Common intention can develop during the course of 
occurrence also, provided there is clear proof and cogent evidence to prove it 
– Accused persons coming to the place of occurrence with their .12 bore or 
.315 bore guns and fired indiscriminately thereby causing death of deceased 
persons, clearly establishes that all 3 appellants were sharing common 
intention.    (Paras 146 to 148 & 150)

M- n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 307@34 o 149 & lkekU; 
vk'k; &

G. Penal Code (45 of 1860), Section 34 & 149 –  Common Intention 
& Common Object – Held – There is a basic difference between common 
intention and common object – Common intention requires pre-oriented 
minds and concerted plans whereas, common object has no such 
requirement of meeting of minds of the members of unlawfull assembly 
before commission of offence – Since some of elements of common intention 
and common object overlap each other, therefore due to acquittal of 
remaining accused persons, appellants can be convicted with aid of Section 
34 IPC.  (Para 150)
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(Para 134 & 137)

>- n.M lafgrk ¼1860 dk 45½] /kkjk 302 o 307@34 ,oa lk{; vf/kfu;e 
¼1872 dk 1½] /kkjk 32 & e`R;qdkfyd dFku & xzkg~;rk &

t- n.M lafgrk ¼1860 dk 45½] /kkjk 302 o 307@34 & vU;= mifLFkr 
gksus dk vfHkokd~ &

H. Penal Code (45 of 1860), Section 302 & 307/34 –  Plea of Alibi – 
Held – Taking a false plea of alibi would also be an additional link to the 
circumstances, although false plea of alibi cannot be a sole criteria to record 
conviction – Plea of alibi is required to be proved by accused by leading 
cogent evidence – Defence/accused failed to prove his plea of alibi. 

I. Penal Code (45 of 1860), Section 302 & 307/34 and Evidence Act 
(1 of 1872), Section 32 – Dying Declaration – Admissibility – Held – Dying 
declaration recorded by Doctor but later declarant survived – Doctor who 
recorded dying declaration was not examined, therefore so called dying 
declaration is not admissible u/S 32 of Evidence Act – Court evidence cannot 
be discarded in light of the statement which was recorded as dying 
declaration.  (Para 129(v))

J. Criminal Practice – 

(i).  Witness – Credibility – Held – It is the quality of a 
witness which counts and not quantity of witnesses – Merely 
because a witness has been disbelieved on some part of his 
evidence, would not result in discarding of his entire evidence 
– Court must try to remove grain from the chaff.

(Para 59 & 104)

 (ii).  Site Plan – Held – Site plan is an important document – 
Part of Site Plan, prepared by Investigating Officer, on basis of 
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(v).  Evidence – Discrepancies – Held – Unless and until 
contradictions is pointed out to the witness, the defence cannot 
take advantage of such discrepancies. (Para 130(v))

(iv).  Evidence of Police – Held – Evidence of Police personnel 
cannot be discarded only because he is an investigating officer or 
his evidence is not corroborated by independent witnesses.                                           

what he had seen and observed would be a substantive evidence 
and part of Site Plan prepared on the information given by 
witness, would be admissible, if witness giving such information 
is also examined. (Para 65)

(iii).  Abscondence – Held – Abscondence by itself cannot be 
said to be an incriminating circumstances to indicate the guilty 
mind of a suspect – An innocent person, under an apprehension 
of false implication may also abscond.  (Para 68)

(Para 146(e))

¼iii½ Qjkjh & 

¼ii½ LFky&uD'kk & 

¼iv½ iqfyl dk lk{; &

´- nkf.Md i)fr & 

¼v½ lk{; & folaxfr;ka &

¼I½ lk{kh & fo'oluh;rk & 
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J U D G M E N T

G.S. AHLUWALIA, J. :- Cr.A. No. 584/2008 (State of M.P. Vs. Ramant Singh) has 
been filed by the State of M.P., against the acquittal of Ramant Singh in cross S.T. 
No. 229/2003. Similarly, State of M.P. has filed Cr.A. No. 790/2005 against the 
acquittal of 7 co-accused persons, in the present case. In the light of the judgment 
passed by the Supreme Court in the case of  Nathilal & Ors. Vs. State of U.P. & 
Anr. reported in 1990 Supp SCC 145 the present appeal as well as Cr.A. No. 
790/2005 and Criminal Appeal No. 584/2008 arising out of cross case were heard 
simultaneously, and accordingly, judgments in all the cases are being pronounced 
on the same day.

 V.K. Saxena with Ayush Saxena, for the appellants Nathu Singh & Ramvir 
Singh in CRA Nos. 397/2005 & 425/2005.
 Atul Gupta, for the appellant Ghanshyam Singh in CRA No. 401/2005. 
 B.P.S. Chouhan, P.P. for the State. 

 1990 Supp SCC 145, (2018) 16 SCC 475, (2018) 10 SCC 509, (2003) 2 SCC 
661, (2019) 19 SCC 567, (1976) 4 SCC 369, (2013) 6 SCC 428, (2008) 13 SCC 
271, (2005) 10 SCC 369, (2017) 11 SCC 129, (2016) 4 SCC 357, (2014) 16 SCC 
560, (1996) 8 SCC 199, (1978) 2 SCC 518, (1993) 2 SCC 684, (1971) 2 SCC 75, 
(2010) 13 SCC 657, (2017) 13 SCC 585, (2010) 10 SCC 259, (2003) 7 SCC 749, 
(2016) 10 SCC 663, (2017) 11 SCC 195, (2004) 13 SCC 279, (2015) 9 SCC 588, 
(2012) 6 SCC 204, (2012) 5 SCC 201, (2014) 11 SCC 355, (2009) 14 SCC 415, 
(2012) 5 SCC 777, (2013) 14 SCC 434, (2020) 10 SCC 120, (2020) 4 SCC 126, 
(2019) 5 SCC 127, (2006) 9 SCC 307.

V- lw= & **,d ckr esa feF;k rks lc esa feF;k** &

K.  Maxim – “falsus in uno falsus in omnibus” – Held – Has no 
application in India.  (Para 103 & 104)

Cases referred:

 R.K. Sharma with M.K. Choudhary, for the complainant. 

2. By this common Judgment, Criminal Appeals filed by Nathu Singh (Cr.A. 
No. 397/2005), Ghanshyam Singh (Cr.A. No. 401/2005) and Ramvir Singh (Cr.A. 
No. 425/2005) shall be decided.

The Judgment of the Court was delivered by :

3. All the three Criminal Appeals have been filed under Section 374 of 
nd

Cr.P.C., against the judgment and sentence dated 20-5-2005 passed by 2  
Additional Sessions Judge, Morena in Sessions Trial No. 37/2001, by which 
appellant Ramvir Singh has been convicted under Section 302 of I.P.C. (two 
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4. It is not out of place to mention here that on the report lodged by one Angad 
Singh, Crime No. 203/2000 was registered by Police Station Porsa, Distt. Morena, 
against unknown persons, for committing murder of Brajesh. The complainant 
party of the present case was tried for the said offence. By a separate judgment 
passed by the Trial Court, Ramant Singh (P.W.1) was extended the benefit of right 
of private defence and other 9 accused persons were acquitted. Accordingly, all 
the accused persons in S.T. No. 229/2003 (Arising out of Crime No. 203/2000, 
registered at Police Station Porsa, Distt. Morena) were acquitted. The State had 
challenged the acquittal of all the 10 persons in the cross case by filing M.Cr.C. 
No. 3966/2005 and by order dated 30-7-2008, this Court granted leave to file 
appeal against acquittal of Ramant Singh (P.W.1) only and the application for 
grant of leave to appeal against acquittal of other 9 co-accused persons was 
dismissed.

5. In the present case, total 10 persons were tried for committing murder of 
Keshav, Jaswant, Raghunath @ Chhote Singh, Mamta and for making an attempt 
to murder Smt. Gomati (P.W. 13) and Manohar Singh (P.W.16). Three persons, 
namely Nathu Singh (Cr.A. No. 397/2005), Ghanshyam Singh (Cr.A. No. 
401/2005) and Ramvir Singh (Cr.A. No. 425/2005) have been convicted, whereas 
Mahendra @ Kallu Singh, Kaushlendra, Sindhi Singh, Dinesh Singh Tomar, 
Kallu @ Kalyan Singh, Mahesh Singh Tomar, Rajesh Singh Sikarwar have been 
acquitted.

counts), under Section 302/34 of I.P.C. (two counts) and under Sections 307/34 of 
I.P.C. (two Counts), whereas appellants Nathu Singh and Ghanshyam Singh have 
been convicted under Section 302/34 of I.P.C. (four counts) and 307/34 of 
I.P.C(two counts). Nathu Singh and Ghanshyam have been sentenced to undergo 
Life Imprisonment and a fine of Rs. 1000/- for offence under Section 302/34 of 
I.P.C. (four counts) and rigorous imprisonment of 7 years and fine of Rs. 500/- for 
offence under Section 307/34 of I.P.C. (two counts). Similarly Ramvir Singh has 
been sentenced to undergo Life Imprisonment and a fine of Rs. 1000/- for offence 
under Section 302 of I.P.C. (two counts), & for 302/34 of I.P.C. (two counts), and 
rigorous imprisonment of 7 years and fine of Rs. 500/- for offence under Section 
307/34 of I.P.C. (two counts). All the sentences have been directed to run concurrently.

6.  It is the case of the prosecution that after F.I.R. in crime no. 203/2000 was 
lodged, the police party went to village Khoyala. During the investigation of the 
said case, the police party came to know that more persons have been killed in the 
village. Accordingly on 16-10-2000, at about 23:00, Dehati Nalishi, Ex. P.1 was 
lodged by Ramant Singh (P.W.1) on the allegations, that a function was going on 
in his house on the occasion of birth of his son. He was serving food. The sitting 
room (Baithak)of Ramvir Singh Tomar, is situated by the side of his house. 
Kaushlendra Singh, Bhanupratap Singh Tomar, Kallu Singh, Mahendra Singh 
Tomar, started bursting crackers towards the house of the complainant. It was 
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7.  Thereafter, the F.I.R., Ex. P.10 was lodged. The police sent the injured 
persons, namely Mamta, Gomati and Manohar Singh for medical treatment. On 
17-10-2000, Smt. Mamta lost her life during her treatment. The postmortem of the 
dead bodies was conducted. The blood stained and plain earth was seized. Live, 
empty cartridges and misfired cartridges of .12 and .315 bore were seized from the 
spot. The accused persons were arrested. Fire arms were seized. Site plans were 
prepared. The M.L.C. reports of the injured persons were obtained. The report 
from F.S.L. Sagar was obtained. The report from armorer was also obtained and 
after concluding investigation, the police filed charge sheet against Ghanshyam 
Singh, Nathu Singh, Kallu @ Kalyan Singh, Mahendra @ Kallu, Sindhi Singh, 
Rajesh Sikarwar, Dinesh Tomar, for offence under Sections 302, 307, 147, 148, 
149, 45 of  I.P.C. and under Section 25/27 of Arms Act. Bhanu Pratap Singh was 
a Juvenile. Since, Ramvir, Kaushlendra and Mahesh were absconding, therefore, 
investigation against them was kept pending under Section 178(3) of Cr.P.C. The 
case was committed on 1-2-2001 against Ghanshyam Singh, Mahendra Singh @ 
Kallu, Rajesh Singh, Sindhi Singh, Kallu Singh @ Kalyan, Dinesh Singh and 
Nathu Singh. Lateron, Kaushlendra Singh was also arrested and accordingly, on 
7-5-2001, supplementary charge sheet was filed against Kaushlendra Singh and 
the case was committed. Lateron, Ramvir Singh, and Mahesh Singh were also 
arrested and supplementary charge sheets were filed. The case against Mahesh 
Singh and Ramvir Singh was committed on 4-12-2001. 

objected by Manohar Singh. Thereafter, these persons, started pelting stones on 
the house. Nathu Singh, came there with .12 bore gun, whereas Ghanshyam Singh 
came there with .12 bore gun. Ramvir Singh also came there with his mouser gun. 
They started firing towards the house of the complainant. Ramvir Singh shot 
Jaswant and Keshav, whereas Ghanshyam Singh [Note : The name of Ramvir 
Singh has been substituted by mentioning Ghanshyam Singh] shot Chhote Singh, 
as a result they expired on the spot. Nathu Singh caused gun shot injury to 
Manohar Singh, whereas Ghanshyam caused injury to Mamta, wife of Naresh 
Singh. Ladies were having their meals inside the house. The above mentioned 
persons, entered inside the house and started beating as well as also fired, as a 
result Gomati bai has also sustained injuries. The dead bodies of Keshav Singh, 
Jaswant Singh, Raghunath are lying in front of the door of his house and Gomati, 
Manohar Singh and Mamta are injured. Nathu Singh (another person), Sudesh 
Singh, Virendra Singh, Sultan Singh, Vinod Kumar came on the spot, and 
thereafter, the assailants ran away. While fleeing away, they also extended a threat 
that they would kill more persons. As he was scared, therefore, immediately did 
not go to the police station to lodge the report. For the last 2 years, they are not on 
visiting terms and on that issue they are on inimical terms.

8.  It is not out of place to mention here that it appears from the record of the 
Court of J.M.F.C., Ambah, Distt. Morena, that initially, Dinesh, Ghanshyam, 
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10. The Trial Court by order dated 27-6-2001, framed charges against 
Mahendra @ Kallu Singh, for offence under Sections 148, 324 (for assaulting 
Ramant Singh by lathi), 302/149 (for causing murder of Mamta by Ghanshyam), 
302/149 (for causing murder of Keshav by Ramvir), 302/149 (for committing 
murder of Jaswant by Ramvir), 302/149 (for committing murder of Chhotelal @ 
Raghunath by Ghanshyam), 307/149 (for making an attempt to commit murder of 
Manohar Singh by Nathu Singh), 307/149 (for making an attempt to commit 
murder of Manohar Singh by Kaushlendra Singh), 307/149 (for making an 
attempt to commit murder of Gomati by Nathu Singh).

Nathu Singh, Mahesh Singh, Kaushlendra Singh, and Ramvir were absconding, 
accordingly, proclamation under Section 82 of Cr.P.C. was issued against Ramvir 
Singh Tomar, Mahesh Singh, Kaushlendra Singh, Nathu Singh, and Ghanshyam 
Singh. On 26-2-2001, an application under Section 83 of Cr.P.C. was also filed for 
attachment of the property of Ramvir Singh.

9. Be that as it may.

11. By order dated 27-6-2001, the Trial Court framed charges against Rajesh 
Singh, Sindhi Singh, Dinesh Singh, Kallu @ Kalyan Singh, for offence under 
Sections 148, 324/149 (for assaulting Ramant Singh by lathi by Mahendra @ 
Kallu Singh), 302/149 (for causing murder of Mamta by Ghanshyam), 302/149 
(for causing murder of Keshav by Ramvir), 302/149 (for committing murder of 
Jaswant by Ramvir), 302/149 (for committing murder of Chhotelal @ Raghunath 
by Ghanshyam), 307/149 (for making an attempt to commit murder of Manohar 
Singh by Nathu Singh), 307/149 (for making an attempt to commit murder of 
Manohar Singh by Kaushlendra Singh), 307/149 (for making an attempt to 
commit murder of Gomati by Nathu Singh). Similar charges were framed against 
Mahesh Singh on 3-1-2002.

12. By order dated 27-6-2001, charges were framed against Kaushlendra 
Singh for offence under Sections 148 of I.P.C., 324 of I.P.C.(for assaulting 
Ramant Singh by lathi by Mahendra @ Kallu Singh), 302/149 of I.P.C.(for 
causing murder of Mamta by Ghanshyam), 302/149 of I.P.C. (for causing murder 
of Keshav by Ramvir), 302/149 of I.P.C.(for committing murder of Jaswant by 
Ramvir), 302/149 of I.P.C.(for committing murder of Chhotelal @ Raghunath by 
Ghanshyam), 307/149 of I.P.C.(for making an attempt to commit murder of 
Manohar Singh by Nathu Singh), 307 of I.P.C. (for making an attempt to commit 
murder of Manohar Singh , 307/149 of I.P.C. (for making an attempt to commit 
murder of Gomati by Nathu Singh).

13. By order dated 27-6-2001, charges were framed against Nathu Singh for 
offence under Sections 148 of I.P.C., 324/149 of I.P.C.(for assaulting Ramant 
Singh by lathi by Mahendra @ Kallu Singh), 302/149 of I.P.C.(for causing murder 

1396 I.L.R.[2021]M.P.Nathu Singh Vs. State of M.P. (DB)



18. In defence, Ghanshyam Singh (D.W.1), Binda Singh Sengar (D.W.2), 
Parwat Singh Sengar (D.W.3), were examined by the accused persons.

17. The prosecution in support of its case, examined Ramant Singh (P.W.1), 
Rajveer Sharma (P.W.2), Surendra Singh (P.W.3), M.P. Shukla (P.W.4), Lalaram 
(P.W.5), Dr. Ravindra Singh Sikarwar (P.W.6), R. Kanhaiya Singh (P.W.7), 
Jitendra Singh Bhadauria (P.W.8), Dr. Meera Bandil (P.W.9), Mewaram (P.W.10), 
Dr. S.K. Sharma (P.W.11), Lakhan Singh (P.W.12), Gomati Bai (P.W.13), Dr. D.C. 
Parashar (P.W.14), Smt. Rajabeti (P.W.15), Manohar Singh Tomar (P.W.16), 
Kumher Singh (P.W. 17), Dinesh Sharma (P.W.18), D.R. Mishra (P.W.19) R.S. 
Ghuraiya (P.W. 20), and Vinod Kumar (P.W.21).

of Mamta by Ghanshyam), 302/149 of I.P.C. (for causing murder of Keshav by 
Ramvir), 302/149 of I.P.C.(for committing murder of Jaswant by Ramvir), 
302/149 of I.P.C.(for committing murder of Chhotelal @ Raghunath by 
Ghanshyam), 307 of I.P.C. (for making an attempt to commit murder of Manohar 
Singh), 307/149 of I.P.C. (for making an attempt to murder Manohar Singh by 
Kaushlendra Singh), 307 of I.P.C. (for making an attempt to commit murder of 
Gomati ).

14. By order dated 27-6-2001, charges were framed against Ghanshyam 
Singh for offence under Sections 148 of I.P.C., 324/149 of I.P.C.(for assaulting 
Ramant Singh by lathi by Mahendra @ Kallu Singh), 302 of I.P.C.(for causing 
murder of Mamta), 302/149 of I.P.C. (for causing murder of Keshav by Ramvir), 
302/149 of I.P.C.(for committing murder of Jaswant by Ramvir), 302 of I.P.C.(for 
committing murder of Chhotelal @ Raghunath), 307/149 of I.P.C. (for making an 
attempt to commit murder of Manohar Singh by Nathu Singh), 307/149 of I.P.C. 
(for making an attempt to murder Manohar Singh by Kaushlendra Singh), 
307/149 of I.P.C. (for making an attempt to commit murder of Gomati by Nathu 
Singh).

15. By order dated 24-7-2002, charges were framed against Ramvir Singh for 
offence under Sections 148 of I.P.C., 324/149 of I.P.C.(for assaulting Ramant 
Singh by lathi by Mahendra @ Kallu Singh), 302/149 of I.P.C. (for causing 
murder of Mamta by Ghanshyam), 302 of I.P.C. (for causing murder of Keshav), 
302 of I.P.C.(for committing murder of Jaswant), 302/149 of I.P.C.(for 
committing murder of Chhotelal @ Raghunath by Ghanshyam), 307/149 of I.P.C. 
(for making an attempt to commit murder of Manohar Singh by Nathu Singh), 
307/149 of I.P.C. (for making an attempt to murder Manohar Singh by 
Kaushlendra Singh), 307/149 of I.P.C. (for making an attempt to commit murder 
of Gomati by Nathu Singh).

16. All the accused persons abjured their guilt.
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20.  The defence relied upon case diary statement of Ramant Singh, Ex. D.1, 
F.I.R., Ex. D.2, case diary statement of Gomati bai, Ex. D.3, case diary statement 
of Rajabeti, Ex. D.4, case diary statement of Manohar Singh, Ex. D.5, Certified 
copy of charge sheet, Ex. D.6, List of evidence, Ex. D.7, certified copy of 
Kaushlendra Singh, Ex. D.8, certified copy of statement of Rajesh Singh 
Sikarwar, Ex. D.9, certified copy of statement of Brajesh Singh Tomar, Ex. D.10, 
certified copy of order sheet, Ex. D.11, certified copy of order sheet Ex. D.12, 
ceritified copy of judgment dated 16-11-2002, Ex. D.13, certified copy of F.I.R., 
Ex. D.14, certified copy of Police charge sheet Ex. D.15, site plan, Ex.D.16, case 
diary statement of Kumher Singh, Ex. D.17, Dying Declaration, Ex. D.18, 
certified copy of requisition for postmortem of Brajesh, certified copy of 
postmortem report of Brajesh, certified copy of site plan, Ex. D.21, Copy of 
Rojnamcha Ex. D.22 and D.23, Certified copy of Judgment dated 30-11-1991, 

19. The prosecution relied upon Dehati Nalishi, Ex. P.1/D.25, Crime Details 
Form, Ex. P.2, Safina Form, Ex. P.3, Safina Form, Ex. P.4, site plan, Ex. P.6, site 
plan, Ex. P.7, site plan, Ex. P.8, Seizure of Cloths, Intestine, liver, Heart, Spleen, 
Kidney and Lungs of deceased Mamta, as well as bullet recovered from her body 
and other articles, Ex. P.9, F.I.R., Ex. P.10/D.26, Requisition for M.L.C. of 
Gomati, Ex. P.11,11A/D.8, Requisition for M.L.C. of Manohar Singh Ex. 
P.12,12A/D.9,D.10, Requisition for M.L.C. of Mamta, Ex. P.13/D.11, M.L.C. of 
Mamta, Ex. P.13A/D.12, Intimations under Section 174 of Cr.P.C., Ex. 
P.14,15,16, Seizure Memo, Ex. P.17, Sanction for prosecution, Ex. P.18, Report of 
Armorar, Ex. P.19, Intimation of death of Mamta, Ex. P.20, P.21 Not in the paper 
book as well as in the original record, X-ray report, Ex. P.22, X-ray report, Ex. 
P.23, X-ray report Ex. P.25, Seizure Memo, Ex. P.26, Requisition for post mortem 
of Mamta, Ex. P.27, Post Mortem report of Mamta Ex. P.28, Seizure memo of 12 
bore rifle, Ex. P.29, F.I.R., Ex. P.30, case diary statement of Sultan Singh,Ex. P.31, 
Requisition for Postmortem of Keshav Singh, Ex. P.32/D.1, Postmortem report of 
Keshav, Ex. P.33/D.2, Requisition of Postmortem of Raghunath Singh, Ex. 
P.34/D3, Postmortem report of Raghunath Singh, Ex. P.35/D.4, Requisition for 
Postmortem of Jaswant Singh, Ex. 36/D.5, Postmortem report of Jaswant Singh, 
Ex. P.37/D.6, Memo to F.S.L., Sagar, Ex. P.38, Report of F.S.L. Sagar, Ex. P.39, 
Seizure memo of Mouser Gun, Ex. P.40, Arrest Memo of Mahendra Singh Tomar, 
Ex. P.41, Arrest Memo of Rajesh Singh Sikarwar, Ex. P.42, Arrest Memo of 
Bhanupratap Singh Tomar, Ex. P.43, Arrest Memo of Sindhi Singh Tomar, Ex. 
P.44, Memorandum under Section 27 of Evidence Act, Ex. P.45, Seizure Memo of 
Lathi, Ex. P.46, Arrest Memo of Kallu Singh Tomar, Ex. P.47, Arrest Memo of 
Ghanshyam Singh Tomar, Ex. P.48, Arrest Memo of Nathu Singh, Ex. P.49, 
Memorandum under Section 47 of Evidence Act, Ex. P.50, Memo to F.S.L. Sagar, 
Ex. P.51, Report of F.S.L. Sagar, Ex. P.52, Report of F.S.L. Sagar, Ex. P.53.
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23. Per contra, the Counsel for the State and the complainant have supported 
the findings recorded by the Trial Court.

2. Exit Wound : Situated on back mid line 25 cm below neck, 
measuring 3 cma x 2.5 cm margins Everted. Wound lacerated. Blood 
clot present. 

Ex. D.24, Certified copy of Judgment dated 30-11-1991, Ex. D.25, Copy of 
Rojnamcha Ex. D.26, Certified copy of Habeas Corpus No. 2/2001, Certified 
copy of order dated 8-1-2001, Ex. D. 28, Certified copy of order sheet, Ex. D.29, 
and Certified copy of order sheet Ex. D.30.

25. The First question for consideration is that whether Keshav, Raghunath @ 
Chhote Singh, Jaswant and Mamta died a homicidal death or not?

21. The Trial Court, by impugned judgment and sentence dated 20-5-2005 
acquitted Mahendra @ Kallu Singh, Kaushlendra Singh, Sindhi Singh, Dinesh 
Singh Tomar, Kallu @ Kalyan Singh,Mahesh Singh Tomar and Rajesh Singh 
Sikarwar. However, convicted and sentenced Nathu Singh, Ghanshyam Singh 
and Ramvir Singh for the Offences mentioned in para 3 of this judgment.

26. Dr. D.C. Parashar (P.W. 14) and team of other Doctors had conducted 
Postmortem of Keshav. The Requisition for postmortem of Keshav is Ex. P.32. 
The postmortem was conducted by a team of Doctors. The following injuries 
were found on the dead body of Keshav :

1. Entry Wound : On left side of chest measuring 2 x 1.5 cm oval 
shaped inverted margins blackening present, situated 6 cm below and 
lateral to the left nipple direction downward towards right side.

22. Challenging the conviction and sentence awarded by the Trial Court, it is 
submitted by the Counsels for the appellants, that the Trial Court has ignored the 
material omissions, contradictions, and embellishments. It is submitted that the 
witnesses are "related" and "interested witnesses". The appellants have been 
falsely implicated, as Brajesh was killed by the complainant party and in order to 
mount pressure, they have falsely deposed against the appellants. The appellants 
and the complainant party were on inimical terms and the prosecution of the 
appellants is the outcome of said enmity. In support of their contention, the 
Counsels for the appellants have relied upon Para 3 to 7, 46, 53, 54, 82, 94, 96, 
103, 105, 141, 142, 148, 150 of evidence of Ramant Singh (P.W.1), Para 4, 16, 23, 
72 of Gomtibai (P.W.13), Para 2, 5, 9, 16, 17, 23, 28, 53 and 54 of Rajabeti (P.W. 
15), Para 3, 20, 22, 23, 31, 32, 34, 43, 52, 53, 76, 81, 96 and 97 of Manohar Singh 
(P.W. 16), Para 3,8,11,13,23,37 and 78 of Kumher Singh (P.W. 17).

24. Heard the learned Counsel for the parties.
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1. Entry Wound : Left side of chest measuring 1.8x1.5 cm oval in 
shape. Inverted margins. Blackening present 5.5 cm medial to the left 
nipple. Direction downward laterally.

th th
On internal examination, 9  and 10  vertebra were found broken. Left lung was 

burnt. Heart was empty. 

The cause of death was excessive hemorrhage as a result of injuries to vital 
organs. The Postmortem report is Ex. P.33.

1. Entry Wound : Right side of chest on anterial axillary line 4 cm x 2½ 
cm direction downward. Inverted margins blackening present. Situated 
7 cm below lateral to the right nipple

On internal examination, chest wall, right lung were found lacerated, both 
th th

chambers of heart were empty. There was a fracture of 9  and 10  thoracic 
vertebra. Three pallets were found lodged inside measuring 1.5x1cm, 1.5x1 and 
1x1cm. Pallets were removed and were sealed and handed over to the Police 
Constable. The cause of death was excessive hemorrhage as a result of injuries to 
vital organs. The Postmortem report is Ex. P.35.

28. The requisition for postmortem of Jaswant is Ex. P. 36. The postmortem 
was done by a team of Doctors. The following injuries were found of the body of 
deceased Jawant Singh :

27. The requisition for postmortem of Raghunath @ Chhote Singh is Ex. P.34. 
The postmortem was done by a team of Doctors. The following injuries were 
found on the body of deceased Raghunath @ Chhote Singh :

2. Entry Wound : On right chest measuring 3.x 2.5 x 2.5 cm below the 
injury no.1. Inverted margins. Blackening present.

2. Exit Wound : Measuring 3cm x 2 cm on the left side back 2 cm 
below the lnferior border of left scapula. 

30. Dr. S.K. Sharma (P.W. 11) had conducted the postmortem of deceased 
Mamta. As per the postmortem report, following injuries were found on the dead 
body of deceased Mamta :

On internal examination, left lung was teared. Heart was teared and 
thempty. Left 7  rib was fractured. The cause of death was excessive hemorrhage as 

a result of injuries to vital organs. The Postmortem report is Ex. P.37.

29. Dr. Meera Bandil (P.W.9) and Dr. S.K. Sharma (P.W. 11) had conducted 
Postmortem of Deceased Mamta. The requisition for postmortem is Ex. P. 27. 
This witness has stated that She along with Dr. S.K. Sharma had conducted the 
Postmortem. The postmortem report is in the handwriting of Dr. S.K. Sharma. 
This witness has proved her signatures on the Postmortem report of deceased 
Mamta, Ex. P.28.

1400 I.L.R.[2021]M.P.Nathu Singh Vs. State of M.P. (DB)



The entry wound was on right side over sternum of chest at last 
border, 6 cms below the supra sternal notch, measuring 1.5x1.5cm oval 
shaped inverted margins, and blackening was present. The Exit wound 
was situated on left side of back of lower border of scapula measuring 
3cmx2cm irregular margins everted edges. The certified copy of 
requisition for postmortem of Brajesh is Ex. D.19 and certified copy of 
Postmortem report of Deceased Brajesh is Ex. D.20.

33. Dr. S.K. Sharma (P.W.11) was cross examined by the Counsel for the 
appellants. In cross-examination, it was clarified by this witness that gun shot was 
fired from a parallel place and not from the roof.

4. Third charring injury was found on the front side of lower part of 
thigh and one 1/4x1/4 size small pellet was also recovered. 

2. Exit wound : left upper outer hip, everted margins elliptical shape 
2.5x3 cm blood clot with slice of muscle and skin flap. .5x1 cm curved 
metallic material was seen in cavity which was sealed.

1. One lacerated wound with charring ring around the 2.15 elliptical 
direction medially - posterior over right lumber abdominal part. Its track 
is going in abdomen puncturing internal loops, mesenteric aortic (Abd., 
Aorta and vein) punctured Left Illiac bone.

3. Three small 1/4x/14 cm charring injury spots seen over Right thigh, 
nd

one over Right Trochanter and 2  over upper thigh and third over thigh 
anterior and one small F.B. Metallic obtained and sealed.

31. Dr. D.C. Parashar (P.W.14) has also proved the postmortem report, Ex. 
D.20, of deceased Brajesh, in respect of which cross case i.e., Crime No. 203/2000 
(S.T. No. 229/2003), was registered against Ramant Singh (P.W.1), Vinod, Girraj, 
Suresh Singh, Manohar Singh, Virendra Singh, Sultan Singh, Nathu Singh son of 
Madho Singh, Jaikaran Singh and Ran Singh. The following injuries were found 
on the dead body of Brajesh :

32. Dr. Mamta Bandil (P.W.9) was not cross examined on the ground that Dr. 
S. K. Sharma (P.W.11) has also been cited as prosecution witness, and since, the 
postmortem report is in his handwriting, therefore, he will be cross examined by 
the Counsel for the accused. Dr. D.C. Parashar (P.W.14) was cross examined by 
the Counsel for the accused persons.

The cause of death was hemorrhage shock due to injuries due to gun shot 
(firearm). The Postmortem report is Ex. P.28.

34. The deaths of Keshav, Raghunath @ Chhote Singh, Jaswant and Mamta 
were homicidal in nature has not been challenged by the Counsel for the 
appellants. Therefore, it is not necessary to consider the evidence of Dr. D. C. 
Parashar (P.W.14) and Dr. S.K. Sharma (P.W.11) in detail.
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1  Multiple lacerated wounds present about 7 in number of various 
size. Inverted and everted margins present at the site all over the hip on 
lower part of back. 

37. It is not out of place to mention here that Mamta died during her treatment 
in the hospital. Initially Mamta was also medically examined along with Manohar 
Singh (P.W. 16) and Gomati (P.W.13). Dr. D.C. Parashar (P.W.14) had examined 
all the injured persons. The requisition for M.L.C. of Gomati bai (P.W.13) is Ex. 
P.11. Gomati bai (P.W.13) was examined on 17-10-2000 at 12:35 A.M., in the 
night. Following injuries were found on her body :

35. From the postmortem reports of Keshav, Raghunath @ Chhote Singh, 
Jaswant and Mamta, Ex. P.33, P.35, P.37 and P.28 respectively, it is clear that all 
the four persons died due to gun shot injuries sustained by them and accordingly, it 
is held that all the four persons namely Keshav, Raghunath @ Chhote Singh, 
Jaswant and Mamta died homicidal death.

nd
1.  Firearm wound of entrance with intermingle wound of exit on 2  
bone of right wrist. Margins are inverted and everted. Blackening 
present

2.  Lacerated wound on the mid of forearm of right side. Feeling of 
hardness on the internal side of writ of forearm. Hardness and 
Blackening present. X-ray was advised.

The M.L.C. report of Gomati bai (P.W.13) is Ex. P.11A.

38. The requisition for M.L.C. of Manohar Singh (P.W.16) is Ex. P.12. 
Manohar Singh (P.W.16) was medically examined on 17-10-2000 at 12:50 A.M., 
in the night and following injuries were found :

36. Now the next question for consideration is that whether Gomati and 
Manohar sustained any gun shot injury or not?

2.  Lacerated wound in between the buttocks inverted and everted 
margins present. Blackening present. The M.L.C. report of Manohar 
Singh is Ex. P.12A.

39. The requisition for M.L.C. of Mamta (Died on 17-10-2000 itself) is Ex. 
P.13. She was medically examined on 17-10-2000 at 12:40 A.M. in the night and 
following injuries were found on her body :

1. Firearm gun shot injury wound of entrance on the right side of 
abdomen near (Not "legible" but as per evidence "Navel") inverted 
margins oval shape. Slightly blackening present, blood cot with 
bleeding 1 cm x 1.5 in the abdomen surface. F.B. In abdomen.
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41. The x-ray plate of Manohar Singh (P.W.16) is Ex. P.23 and P.24. In x-ray 
report, it was found that multiple radio-opaque foreign bodyshadows of metallic 
density of different sizes, shapes were present in both sides of lower abdomen. 
Right half of (not clear) in the lower abdomen F.B. Shadows are present. No bony 
injury was seen. The x-ray report of Manohar Singh is Ex. P.25.

2. Lacerated wound over the left buttock. Irregular margins, blood 
cot present 1½ cm x ¼ x ¼ x ¼ with diffuse swelling near wound. The 
M.L.C. report is Ex. P.13A.

40. Dr. Ravindra Singh Sikarwar (P.W.6) had conducted x-ray of Gomati bai 
(P.W.13), Manohar Singh (P.W. 16). The X-ray plate of Gomati bai (P.W.13) has 
been marked as Ex. P.21 (However, as per office noting, X-ray plate of Gomatibai 
(P.W.13) is missing in the official file). In X-ray report of Gomatibai (P.W.13), 

rdfracture of distal 1/3  of right ulna bone was seen. Multiple Metallic radio-opaque 
irregular size were present in the soft tissues under the muscles and laceration of 
blood vessels of Soft tissues was seen. The X- ray report of Gomatibai (P.W.13) is 
Ex. P.22.

44. Now the next question for consideration is that who killed four persons 
and who caused injuries to the injured persons.

42. As the Counsel for the appellants have not challenged the M.L.C. reports 
of Gomati bai (P.W.13) as well as Manohar Singh (P.W. 16), therefore, it is suffice 
to say, that Gomati bai (P.W.13) and Manohar Singh (P.W.16) sustained gun shot 
injuries and radio-opaque foreign bodies were also seen in x-ray.

45. The prosecution case is based on direct evidence. The prosecution has 
examined Ramant Singh (P.W.1), Gomati bai (P.W.13), Rajabeti (P.W. 15), 
Manohar Singh (P.W. 16) and Kumher Singh (P.W.17) as eye witnesses.

43. Thus, it is held that Keshav, Raghunath @ Chhote Singh, Jaswant and 
Mamta died homicidal death, whereas Gomati bai (P.W.13) and Manohar Singh 
(P.W. 16) sustained gun shot injuries.

46. Ramant Singh (P.W.1) had lodged Dehati Nalishi, Ex. P.1, whereas 
Gomati bai (P.W.13) and Manohar Singh (P.W.16) are injured witnesses.

48. Ramant Singh (P.W.1) is the son of deceased Keshav Singh and real 
brother of deceased Jaswant Singh. He is cousin brother of deceased Raghunath 
Singh @ Chhote Singh. Gomati bai (P.W.13) is not related to deceased Keshav but 

47. Since, four persons have died and two have sustained injuries and three 
persons have been convicted, therefore, the role assigned to each of the appellant 
shall be considered after deciding as to whether Ramant Singh (P.W.1), Gomati 
bai (P.W.13), Rajabeti (P.W. 15), Manohar Singh (P.W. 16) and Kumher Singh 
(P.W.17) are reliable witnesses or not?
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49. Thus, the first question for consideration is that whether Ramant Singh 
(P.W.1), Rajabeti (P.W. 15), and Kumher Singh (P.W.17) are "interested 
witnesses" or not?

9. In a criminal trial, normally the evidence of the wife, husband, son or 
daughter of the deceased, is given great weightage on the principle that 
there is no reason for them not to speak the truth and shield the real 
culprit.......

is the resident of same village. Thus, She is an independent witness. Rajabeti 
(P.W. 15) is the widow of Keshav and mother of deceased Jaswant and Ramant 
Singh (P.W.1). Deceased Raghnuath Singh was her nephew. Manohar Singh (P.W. 
16) is the resident of village Khoyala and thus he is an independent witness. 
Further, Kumher Singh (P.W. 17) is the father-in-law of the deceased Mamta, but 
is not related to Ramant Singh (P.W.1).

50.  The fact that PWs 3 and 4 are related to the deceased Gurnam 
Singh is not in dispute. The existence of such relationship by itself does 
not render the evidence of PWs 3 and 4 untrustworthy. This Court has 
repeatedly held so and also held that the related witnesses are less likely 
to implicate innocent persons exonerating the real culprits.

The Supreme Court in the case of Shamim Vs. State (NCT of Delhi) 
reported in (2018) 10 SCC 509 has held as under :

The Supreme Court in the case of Rizan v. State of Chhattisgarh, reported 
in (2003) 2 SCC 661 has held as under :

6.  We shall first deal with the contention regarding interestedness of 
the witnesses for furthering the prosecution version. Relationship is not 
a factor to affect credibility of a witness. It is more often than not that a 
relation would not conceal the actual culprit and make allegations 
against an innocent person. Foundation has to be laid if plea of false 
implication is made. In such cases, the court has to adopt a careful 
approach and analyse evidence to find out whether it is cogent and 
credible.

50. It is well established principle of law that the evidence of a "related 
witness" cannot be discarded only on the ground of relationship. The Supreme 
Court in the case of Rupinder Singh Sandhu v. State of Punjab, reported in (2018) 
16 SCC 475 has held as under :

7.  In Dalip Singh v. State of Punjab it has been laid down as under: (AIR 
p. 366, para 26)

"26. A witness is normally to be considered independent unless 
he or she springs from sources which are likely to be tainted and 
that usually means unless the witness has cause, such as enmity 
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"But it would, we think, be unreasonable to contend that 
evidence given by witnesses should be discarded only on the 
ground that it is evidence of partisan or interested witnesses. ... 
The mechanical rejection of such evidence on the sole ground 
that it is partisan would invariably lead to failure of justice. No 
hard-and-fast rule can be laid down as to how much evidence 

9. We may also observe that the ground that the witness being a close 
relative and consequently being a partisan witness, should not be relied 
upon, has no substance. This theory was repelled by this Court as early 
as in Dalip Singh case in which surprise was expressed over the 
impression which prevailed in the minds of the Members of the Bar that 
relatives were not independent witnesses. Speaking through Vivian 
Bose, J. it was observed: (AIR p. 366, para 25)

10. Again in Masalti v. State of U.P. this Court observed: (AIR pp. 209-
10, para 14)

8. The above decision has since been followed in Guli Chand v. State of 
Rajasthan in which Vadivelu Thevar v. State of Madras was also relied 
upon.

"25. We are unable to agree with the learned Judges of the High 
Court that the testimony of the two eyewitnesses requires 
corroboration. If the foundation for such an observation is based 
on the fact that the witnesses are women and that the fate of 
seven men hangs on their testimony, we know of no such rule. If 
it is grounded on the reason that they are closely related to the 
deceased we are unable to concur. This is a fallacy common to 
many criminal cases and one which another Bench of this Court 
endeavoured to dispel in — 'Rameshwar v. State of Rajasthan' 
(AIR at p. 59). We find, however, that it unfortunately still 
persists, if not in the judgments of the courts, at any rate in the 
arguments of counsel."

against the accused, to wish to implicate him falsely. Ordinarily 
a close relation would be the last to screen the real culprit and 
falsely implicate an innocent person. It is true, when feelings 
run high and there is personal cause for enmity, that there is a 
tendency to drag in an innocent person against whom a witness 
has a grudge along with the guilty, but foundation must be laid 
for such a criticism and the mere fact of relationship far from 
being a foundation is often a sure guarantee of truth. However, 
we are not attempting any sweeping generalization. Each case 
must be judged on its own facts. Our observations are only made 
to combat what is so often put forward in cases before us as a 
general rule of prudence. There is no such general rule. Each 
case must be limited to and be governed by its own facts."
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should be appreciated. Judicial approach has to be cautious in 
dealing with such evidence; but the plea that such evidence 
should be rejected because it is partisan cannot be accepted as 
correct."

14. In criminal cases, it is often the case that the offence is witnessed by a 
close relative of the victim, whose presence on the scene of the offence 
would be natural. The evidence of such a witness cannot automatically 
be discarded by labelling the witness as interested. Indeed, one of the 
earliest statements with respect to interested witnesses in criminal cases 
was made by this Court in Dalip Singh v. State of Punjab, wherein this 
Court observed: (AIR p. 366, para 26)

11. To the same effect is the decision in State of Punjab v. Jagir Singh 
and Lehna v. State of Haryana.

13. As regards the contention that all the eyewitnesses are close relatives 
of the deceased, it is by now well-settled that a related witness cannot be 
said to be an "interested" witness merely by virtue of being a relative of 
the victim. This Court has elucidated the difference between "interested" 
and "related" witnesses in a plethora of cases, stating that a witness may 
be called interested only when he or she derives some benefit from the 
result of a litigation, which in the context of a criminal case would mean 
that the witness has a direct or indirect interest in seeing the accused 
punished due to prior enmity or other reasons, and thus has a motive to 
falsely implicate the accused (for instance, see State of Rajasthan v. 
Kalki; Amit v. State of U.P.; and Gangabhavani v. Rayapati Venkat 
Reddy). Recently, this difference was reiterated in Ganapathi v. State of 
T.N., in the following terms, by referring to the three-Judge Bench 
decision in State of Rajasthan v. Kalki: (Ganapathi case, SCC p. 555, 
para 14)

51.     Thus, it is clear that the evidence of a "related witness" cannot be 
discarded only on the ground of relationship. On the contrary, why a "related 
witness" would spare the real culprit in order to falsely implicate some innocent 
person?  There is a difference between "related witness" and "interested witness".  
"Interested witness" is a witness who is vitally interested in conviction of a person 
due to previous enmity. The "Interested witness" has been defined by the Supreme 
Court in the case of Mohd. Rojali Ali v. State of Assam, reported in (2019) 19 SCC 
567 as under :

"14. "Related" is not equivalent to "interested". A witness may 
be called "interested" only when he or she derives some benefit 
from the result of a litigation; in the decree in a civil case, or in 
seeing an accused person punished. A witness who is a natural 
one and is the only possible eyewitness in the circumstances of a 
case cannot be said to be "interested"."
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"26. A witness is normally to be considered independent unless 
he or she springs from sources which are likely to be tainted and 
that usually means unless the witness has cause, such as enmity 
against the accused, to wish to implicate him falsely. Ordinarily 
a close relative would be the last to screen the real culprit and 
falsely implicate an innocent person."

52. Thus, if a witness has a direct or indirect interest in seeing the accused 
punished due to prior enmity or other reasons, and has a strong motive to falsely 
implicate the accused, then he would be called an "interested witness". Therefore, 
the evidence of Ramant Singh (P.W.1), Rajabeti (P.W.15) and Kumer Singh 
(P.W.17) (as he is father-in-law of deceased Mamta) shall be considered in the 
light of the fact that being "related witness" whether they can be termed as 
"interested witness" having any strong motive to falsely implicate the appellants 
or not?

53. Dehati Nalishi, Ex. P.1 was lodged by Ramant Singh (P.W.1) at 11:00 P.M. 
on 16-10-2000. Dehati Nalishi, Ex. P.1 was recorded by D.R. Sharma (P.W.19). 
D.R. Sharma (P.W. 19) has stated that he was posted as S.H.O., Police Station 
Porsa, Distt. Morena, as the post of Town Inspector was vacant. On 16-10-2000, 
Angad Singh lodged a F.I.R.,Ex. D.2, regarding murder of Brajesh, and 
accordingly, he went to village Khoyala. After preparing inquest report, when he 
went to the sitting room (Baithak) of Ramvir (a room situated away from the 
house of Ramvir Singh), then he found that the dead bodies of Keshav, Jaswant 
and Raghunath who were father, brother and relative of Ramant Singh were lying 
near the house of Ramant Singh (P.W.1). Mamta, Gomti and Manohar were found 
in an injured condition. All of them had sustained gun shot injuries. On 16-10-
2000 itself at 11:00 P.M., he recorded the Dehati Nalishi, Ex. P.1 which was 
lodged by Ramant Singh (P.W.1). All the three injured persons were sent for 

15. In case of a related witness, the Court may not treat his or her 
testimony as inherently tainted, and needs to ensure only that the 
evidence is inherently reliable, probable, cogent and consistent. We may 
refer to the observations of this Court in Jayabalan v. State (UT of 
Pondicherry): (SCC p. 213, para 23)

"23. We are of the considered view that in cases where the court 
is called upon to deal with the evidence of the interested 
witnesses, the approach of the court, while appreciating the 
evidence of such witnesses must not be pedantic. The court 
must be cautious in appreciating and accepting the evidence 
given by the interested witnesses but the court must not be 
suspicious of such evidence. The primary endeavour of the 
court must be to look for consistency. The evidence of a witness 
cannot be ignored or thrown out solely because it comes from 
the mouth of a person who is closely related to the victim."
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54.  Thus, it is clear that when this witness reached village Khoyala, he found 
that dead bodies of three persons, namely Keshav, Jaswant and Raghunath were 
lying near the house of Ramant Singh (P.W.1) and Ramant Singh (P.W.1) was 
present and he lodged the Dehati Nalishi, Ex. P.1. Thus, it is clear that Ramant 
Singh (P.W.1) did not abscond after the incident. In cross examination, this 
witness denied that earlier one Ramlakhan was also detained but thereafter, he 
was released by Ghuraiya (P.W. 20). He further stated that he had found the dead 
body of Brajesh outside the house (different from sitting room [Baithak])of 
Ramvir. On cross-examination by Court, this witness stated that the house of 
Ramvir Singh is situated near field, garden, School and pond. He further clarified 
that in Crime No. 203/2000, he issued Safina form at 21:55 and prepared inquest 
report, Ex. D.21 at 22:00 and he took only 15-20 minutes to do so. Requisition for 
postmortem of Brajesh Ex. P.19 was prepared. He further stated that the dead 
body of Brajesh was sent along with Constable Kaushal Pratap. He denied that 
this witness also went back to Police Station Porsa, along with the dead body of 
Brajesh. The sitting room (Baithak) of Ramvir is about 60-70 yards away from the 
place where the dead body of Brajesh was kept. At the time of preparation of 
inquest report, he was not aware of the fact that some more persons have been 
killed. In further cross examination, this witness in para 20 has stated that the dead 
body of Brajesh was sent to Police Station Porsa at 22:15 and thereafter, he called 
the father and brother of the deceased Brajesh, but they did not turn up and 
accordingly, he went to the sitting room (Baithak) of Ramvir. (Here it is not out of 
place to mention here that as Brajesh had already lost his life, but still his father, 
brother and other relatives were not there, which indicates that they had already 
absconded indicating their guilty mind). On further cross examination, this 
witness clarified that when he interrogated the persons who were present, then all 
of them replied, that Ramvir will disclose the names of the assailants, but he has 
gone to Porsa. He further denied the suggestion that he was knowing that Ramvir 
was in Distt. Jalon. He further denied that F.I.R., Ex. D.2 was not lodged on the 
information of Angad Singh, but his signatures were obtained on blank papers. He 
further denied that Angad Singh had disclosed, that Ramant Singh (P.W.1) has 
killed Brajesh. 

medical examination. Police force was deployed for safety of dead bodies. 
Thereafter, R.S. Ghuraiya (P.W. 20) also came there along with police force and 
informed this witness, that the Superintendent of Police, Morena has instructed 
him to take over the investigation. Thereafter, the case diary of Crime No. 
203/2000 (Cross case) and Crime No. 204/2000 (present case) was handed over to 
him. It was further admitted that on 17-10-2000, he was present along with Shri 
Ghuraiya to assist him in investigation. On 17-10-2000, requisition for 
postmortem of Keshav Singh, Ex. P.32, Raghunath Singh, Ex. P.34 and Jaswant 
Singh, Ex. P.36 were prepared.
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55.  R. S. Ghuraiya (P.W. 20) has investigated the matter. According to this 
witness, the post of S.H.O., Police Station Porsa, Distt. Morena was vacant, 
therefore, by wireless message, the Superintendent of Police, Morena, instructed 
him to take over the investigation. At about 12:30 A.M., in the night, he reached 
village Khoyala and took over the investigation of Crime No. 203/2000 (cross 
case) and Crime No. 204/2000 (present case). This witness has further stated that 
three dead bodies were lying in front of the door of the house of Ramant Singh 
(P.W.1). The persons, who had allegedly killed three persons were not found in the 
village. On 17-10-2000, he issued notice, Ex. P.5 to the witnesses for preparation 
of inquest report. Requisition for postmortem of Keshav Singh, Ex. P.4, of 
Raghunath Singh, Ex. P.3 were prepared. Inquest report, E. P.8 was prepared in 
the presence of Ramant Singh (P.W.1), Nathu Singh son of Madho Singh, Ashok 
Singh, Manoj Singh and Siyaram Upadhyaya. The inquest report of dead body of 
Keshav Singh, Ex. P.8 was prepared at 6:50 A.M., inquest report of dead body 
Jaswant Singh, Ex. P.7 was prepared at 7:00 A.M. and inquest report of dead body 
of Raghunath Singh Ex. P.6 was prepared at 7:10 A.M. The blood stained earth 
and plain earth was seized from the spot where dead bodies were lying. Three 
empty cartridges of .315 bore gun, three live cartridges of .315 bore (out of which 
two had misfired but were having fire marks, whereas one cartridge was live), one 
empty cartridge of .12 bore gun, 5 pieces of paper of fired .12 bore cartridge, one 
blood stained pant of Jaswant, one blood stained white coloured safi of 
Raghunath, one Taihmad and one black coloured sleeper from the roof of house of 
Keshav Singh were seized. The blood stained and plain earth found near the dead 
body of Keshav, Jaswant and Raghunath were also seized. Blood stained and plain 
earth from the place, where Mamta had suffered gun shot was also seized. The 
seizure proceedings were completed at 8:30 A.M. vide seizure memo Ex. P.40 in 
the presence of Ashok Singh Bhadoria and Nathu Singh. Thereafter, site plan, Ex. 
P.2 was prepared showing the houses of different persons as well as the places 
where dead bodies of Keshav, Raghunath and Jaswant were found. At serial No. 
15, he had found blood on the dilapidated house of Brijlal. Site plan D.16 was also 
prepared, in which he had also shown the places from where empty cartridges, 
misfired cartridges, as well as live cartridges were seized. The spot where the 
witnesses were standing was also shown. Ramant Singh (P.W. 1) also participated 
in other police proceedings on 17-10-2000, like preparation of Crime Detail 
Form, Ex. P.2, Inquest Reports, Ex. P.6,7, and 8, site plan Ex. D.16 etc. The 
Statement of Ramant Singh (P.W.1) was recorded on 17-10-2000 and on the same 
day, the statements of Kumher Singh, Vinod Singh, were recorded. On 18-10-
2000, the statements of Rajakumari, Ranikumari, were recorded. On 19-10-2000, 
the statements of Rajabeti (P.W.15), Lakhan Singh were recorded. On 2-11-2000, 
the statements of Suresh, Sultan Singh, Ashok, Laxmi devi and Gomti bai (P.W. 
13) were recorded.
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56.  Thus, it is clear that Ramant Singh (P.W.1) was not only present on the 
spot on 16-10-2000 at 11:00 P.M., but also lodged the Dehati Nalishi, Ex. P.1 and 
also participated in the police proceedings on 17-10-2000. Thus, the conduct of 
Ramant Singh (P.W.1) clearly indicates, that there was no intention on his part to 
abscond. Further, the presence of Ramant Singh (P.W.1) on the spot is also natural, 
because not only the incident took place in front of his house, but a function was 
also going on in his house on the occasion of birth of his son. Further, the mental 
condition of a person, who all of sudden lost his father, brother, cousin brother and 
other persons in a shoot out during the celebration of his son, can be presumed.

59. It is well established principle of law that it is the quality of a witness 
which counts and not quantity of witnesses. The Supreme  Court in the case of 
Sarwan Singh v. State of Punjab, reported in (1976) 4 SCC 369 has held as under :

58. Considered the submission made by the Counsel for the appellants. 

13............. The onus of proving the prosecution case rests entirely on the 
prosecution and it follows as a logical corollary that the prosecution has 
complete liberty to choose its witnesses if it is to prove its case. The court 
cannot compel the prosecution to examine one witness or the other as its 

57.  So far as the reliability and credibility of Ramant Singh (P.W.1) is 
concerned, the Counsel for the appellants have attacked the evidence of this 
witness on the ground that this witness has admitted that there was no enmity 
between the appellants and the complainant party. Further, the allegation that 
Brajesh died due to gun shot fired by Ramvir Singh is missing in the Dehati 
Nalishi, Ex. D.1, therefore, it is an improved version, made with an intention to 
save himself in the cross case. Further, there are material contradictions and 
omissions. In para 46 of his evidence, this witness has stated, that no litigation, 
either civil or criminal has taken place between him and the appellants. It is further 
stated that they were on visiting terms, and this witness had no apprehension that 
the appellants may commit an offence. Further, in para 53 and 54, this witness has 
stated about serving of meals. It is submitted that in para 54, this witness has 
admitted that about 50-60 independent witnesses were there, but not a single 
independent witness has been examined. It is submitted that although Gomati 
(P.W. 13) and Manohar Singh (P.W. 16) are independent witnesses, but they are 
injured witnesses and not a single eye witness who did not sustain any injury has 
been examined. It is contended by the Counsel for the State that since, in the 
Dehati Nalishi, Ex. P.1, this witness had disclosed enmity with the appellants, 
therefore it is clear that he is an "interested witness". Under these circumstances, 
non-examination of independent witnesses assume importance. An attempt was 
also made to substantiate the plea of false allegation, by submitting that although 
one Ramlakhan had fired, thereby killing four persons and injuring two, but due to 
animosity, the appellants have been falsely implicated.
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"28. From the aforesaid discussion, it is clear that Indian legal 
system does not insist on plurality of witnesses. Neither the 
legislature (Section 134 of the Evidence Act, 1872) nor the 
judiciary mandates that there must be particular number of 
witnesses to record an order of conviction against the accused. 
Our legal system has always laid emphasis on value, weight and 
quality of evidence rather than on quantity, multiplicity or 
plurality of witnesses. It is, therefore, open to a competent court 
to fully and completely rely on a solitary witness and record 
conviction. Conversely, it may acquit the accused in spite of 
testimony of several witnesses if it is not satisfied about the 
quality of evidence. The bald contention that no conviction can 
be recorded in case of a solitary eyewitness, therefore, has no 
force and must be negatived." 

witness. At the most, if a material witness is withheld, the court may 
draw an adverse inference against the prosecution. But it is not the law 
that the omission to examine any and every witness even on minor points 
would undoubtedly lead to rejection of the prosecution case or drawing 
of an adverse inference against the prosecution. The law is well-settled 
that the prosecution is bound to produce only such witnesses as are 
essential for unfolding of the prosecution narrative. In other words, 
before an adverse inference against the prosecution can be drawn it must 
be proved to the satisfaction of the court that the witnesses who had been 
withheld were eyewitnesses who had actually seen the occurrence and 
were therefore material to prove the case. It is not necessary for the 
prosecution to multiply witnesses after witnesses on the same point; it is 
the quality rather than the quantity of the evidence that matters.......

The Supreme Court in the case of Yanob Sheikh Vs. State of W.B. Reported 
in (2013) 6 SCC 428 has held as under : 

20. We must notice at this stage that it is not always the quantity but the 
quality of the prosecution evidence that weighs with the court in 
determining the guilt of the accused or otherwise. The prosecution is 
under the responsibility of bringing its case beyond reasonable doubt 
and cannot escape that responsibility. In order to prove its case beyond 
reasonable doubt, the evidence produced by the prosecution has to be 
qualitative and may not be quantitative in nature. In Namdeo v. State of 
Maharashtra, the Court held as under: (SCC p. 161, para 28)

"31. ... In fact, it is not the number [and] quantity, but the quality that is 
material. The time-honoured principle is that evidence has to be 

21. Similarly, in Bipin Kumar Mondal v. State of W.B., this Court took 
the view: (SCC p. 99, para 31)

(emphasis in original)
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The Supreme Court in the case of Mahesh v. State of Maharashtra, 
reported in (2008) 13 SCC 271 has held as under :

The Supreme Court in the case of Nagarjit Ahir v. State of Bihar, reported 
in (2005) 10 SCC 369 has held as under :

weighed and not counted. The test is whether the evidence has a ring of 
truth, is cogent, credible and trustworthy [and reliable]."

55. As regards non-examination of the independent witnesses who 
probably witnessed the occurrence on the roadside, suffice it to say that 
testimony of PW Sanjay, an eyewitness, who received injuries in the 
occurrence, if found to be trustworthy of belief, cannot be discarded 
merely for non-examination of the independent witnesses. The High 
Court has held in its judgment and, in our view, rightly that the reasons 
given by the learned trial Judge for discarding and disbelieving the 
testimony of PWs 4, 5, 6 and 8 were wholly unreasonable, untenable and 
perverse. The occurrence of the incident, as noticed earlier, is not in 
serious dispute. PW Prakash Deshkar has also admitted that he had 
lodged complaint to the police about the incident on the basis of which 
FIR came to be registered and this witness has supported in his 
deposition the contents of the complaint to some extent. It is well settled 
that in such cases many a times, independent witnesses do not come 
forward to depose in favour of the prosecution. There are many reasons 
that persons sometimes are not inclined to become witnesses in the case 
for a variety of reasons. It is well settled that merely because the 
witnesses examined by the prosecution are relatives of the victim, that 
fact by itself will not be sufficient to discard and discredit the evidence of 
the relative witnesses, if otherwise they are found to be truthful 
witnesses and rule of caution is that the evidence of the relative 
witnesses has to be reliable evidence which has to be accepted after deep 
and thorough scrutiny.

12. It was then submitted that in spite of the fact that a large number of 
persons had assembled at the bank of the river at the time of occurrence, 
the witnesses examined are only those who are members of the family of 
the deceased or in some manner connected with him. We cannot lose 
sight of the fact that four of such witnesses are injured witnesses and, 
therefore, in the absence of strong reasons, we cannot discard their 
testimony. The fact that they are related to the deceased is the reason why 
they were attacked by the appellants. Moreover, in such situations 
though many people may have seen the occurrence, it may not be 
possible for the prosecution to examine each one of them. In fact, there is 
evidence on record to suggest that when the occurrence took place, 
people started running helter-skelter. In such a situation it would be 
indeed difficult to find out the other persons who had witnessed the 
occurrence. In any event, we have the evidence of as many as 7 
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35. The next plank of argument of Mr Giri is that since Nepal Singh who 
had been stated to have accompanied PW 2 and PW 3 has not been 
examined and similarly, Ram Kala and Bansa who had been stated to 
have arrived at the tubewell as per the testimony of PW 2, have not been 
examined, the prosecution's version has to be discarded, for it has 
deliberately not cited the independent material witnesses. It is noticeable 
from the decision of the trial court and the High Court, that reliance has 
been placed on the testimony of PWs 1 to 3 and their version has been 
accepted. They have treated PW 2 and PW 3 as natural witnesses who 
have testified that the accused persons were leaving the place after 
commission of the offence and they had seen them quite closely. The 
contention that they were interested witnesses and their implication is 
due to inimical disposition towards accused persons has not been 
accepted and we have concurred with the said finding. It has come out in 
evidence that witnesses and the accused persons belong to the same 
village. The submission of Mr Giri is that non-examination of Nepal 
Singh, Ramlal and Kalsa is quite critical for the case of the prosecution 
and as put forth by him, their non-examination crucially affects the 
prosecution version and creates a sense of doubt. According to Mr Giri, 
Nepal Singh is a material witness. In this regard we may refer to the 
authority in State of H.P. v. Gian Chand wherein it has been held that: 
(SCC p. 81, para 14)

The Supreme Court in the case of Vijendra Singh Vs. State of U.P. reported 
in (2017) 11 SCC 129 has held as under :

36. In Takhaji Hiraji v. Thakore Kubersing Chamansing, it has been held 
that: (SCC p. 155, para 19)

The Court after so holding further ruled that it is the duty of the 
court to first assess the trustworthiness of the evidence available 
on record and if the court finds the evidence adduced worthy of 
being relied on and deserves acceptance, then non-examination 
of any other witnesses available who could also have been 
examined but were not examined, does not affect the case of the 
prosecution. 

witnesses, 4 of them injured, whose evidence has been found to be 
reliable by the courts below, and we find no reason to take a different 
view.

"14. Non-examination of a material witness is again not a 
mathematical formula for discarding the weight of the testimony 
available on record howsoever natural, trustworthy and convincing 
it may be. The charge of withholding a material witness from the 
court levelled against the prosecution should be examined in the 
background of the facts and circumstances of each case so as to 
find whether the witnesses were available for being examined in 
the court and were yet withheld by the prosecution." 
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29. As far as the non-examination of any other independent witness is 
concerned, there is no doubt that the prosecution has not been able to 
produce any independent witness. But, the prosecution case cannot be 
doubted on this ground alone. In these days, civilised people are 
generally insensitive to come forward to give any statement in respect of 
any criminal offence. Unless it is inevitable, people normally keep away 
from the court as they find it distressing and stressful. Though this kind 
of human behaviour is indeed unfortunate, but it is a normal phenomena. 
We cannot ignore this handicap of the investigating agency in 
discharging their duty. We cannot derail the entire case on the mere 
ground of absence of independent witness as long as the evidence of the 
eyewitness, though interested, is trustworthy.

"19. ... if a material witness, who would unfold the genesis of the 
incident or an essential part of the prosecution case, not 
convincingly brought to fore otherwise, or where there is a gap 
or infirmity in the prosecution case which could have been 
supplied or made good by examining a witness who though 
available is not examined, the prosecution case can be termed as 
suffering from a deficiency and withholding of such a material 
witness would oblige the court to draw an adverse inference 
against the prosecution by holding that if the witness would 
have been examined it would not have supported the prosecution 
case. On the other hand, if already overwhelming evidence is 
available and examination of other witnesses would only be a 
repetition or duplication of the evidence already adduced, non-
examination of such other witnesses may not be material. ... If 
the witnesses already examined are reliable and the testimony 
coming from their mouth is unimpeachable, the court can safely 
act upon it, uninfluenced by the factum of non-examination of 
other witnesses." 

37. In Dahari v. State of U.P., while discussing about the non-
examination of material witness, the Court expressed the view that when 
he was not the only competent witness who would have been fully 
capable of explaining the factual situation correctly and the prosecution 
case stood fully corroborated by the medical evidence and the testimony 
of other reliable witnesses, no adverse inference could be drawn against 
the prosecution. Similar view has been expressed in Manjit Singh v. 
State of Punjab and Joginder Singh v. State of Haryana.

The Supreme Court in the case of Sadhu Saran Singh v. State of U.P., 
reported in (2016) 4 SCC 357 has held as under :

60.  Enmity is a double edged weapon. If the appellants claim that there was an 
enmity between them and the complainant party, then such enmity may also 
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16. According to the complainant there was litigation between them and 
the accused persons leading to enmity. PW 3 Atmaram has also stated 
that there was litigation between them and it culminated in the 
occurrence. Animosity is a double-edged sword. While it can be a basis 
for false implication, it can also be a basis for the crime (Ruli Ram v. 
State of Haryana and State of Punjab v. Sucha Singh). In the instant case 
there is no foundation established for the plea of false implication 
advanced by the accused and on the other hand evidence shows that 
enmity has led to the occurrence.

63. Considered the submission made by the Counsel for the appellans.

62. It is next contended by the Counsel for the appellants, that since, Ramant 
Singh (P.W.1) had suppressed the fact of murder of Brajesh, in Dehati Nalishi, Ex. 
P.1, therefore, it is clear that he had suppressed very genesis of the incident, 
thereby making him unreliable.

provide motive to commit offence. The Supreme Court in the case of Kunwarpal 
v. State of Uttarakhand, reported in (2014) 16 SCC 560, has held as under :

61.  The appellants themselves have filed copies of judgment dated 30-11-
st

1991, Ex. D.24, passed by 1  Add. Sessions Judge, Morena in S.T. No. 194/1988 
by which Ramant Singh (P.W.1), his father and other persons were held guilty for 
offence under Section 326, 324,323, 147,148 of I.P.C. for causing injuries to 

st Ramlakhan. Similarly by judgment dated 30-11-1991, Ex. D.25, passed by 1
Add. Sessions Judge, Morena in S.T. No. 202/1988, Ramlakhan was convicted for 
offence under Section 307 of I.P.C. for causing gun shot injuries to Suresh Singh. 
Thus, it is clear that Ramlakhan and complainant party were convicted for causing 
injuries to each other. If the judgments, Ex. D.24 and D. 25 are considered, then it 
is clear that the said offence was committed in the year 1988 and judgments were 
passed in the year 1991. The offence in question was committed on 16-10-2000. 
By no stretch of imagination, it can be said that Ramlakhan might have killed four 
persons and injured 2 persons, because of criminal case which was decided in the 
year 1991. It also appears that some civil dispute is also going on between 
Ramlakhan and complainant. Thus, for the sake of arguments, if it is accepted that 
there was an enmity between Ramlakhan and complainant party, even then there 
was no good reason for the complainant party to spare Ramlakhan. Thus, it is 
incorrect to say that the appellants have been falsely implicated due to enmity.

64. The appellants have relied upon site plan, Ex. D.16 prepared by R.S. 
Ghuraiya (P.W.20) in the presence of D.R. Sharma (P.W. 19). From the said site 
plan, it is clear that blood was found on the roof of dilapidated house of Brajlal and 
one shoe of deceased Brajesh was also found near the dilapidated house of Brajlal. 
As per site plan, Ex. D.16, the dilapidated house of Brajlal is shown at Sr. No. 1  
and one shoe of deceased Brajesh is shown at Sr. No.2. The dead body of Brajesh 
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36. Apart from the inquest report Ex. K-a-10 there is another document 
which throws a flood of light on this question—Ex. Ka-18 which is the 
site plan prepared by the Investigating Officer at the spot from where the 
empty cartridges of.12 bore were recovered. This is also a record of what 
the Investigating Officer himself found at the spot. The learned counsel 
for the appellants submitted that the site plan was also not admissible in 
evidence because it was based on information derived by the 
Investigating Officer from the statement of witnesses during 

The Supreme Court in the case of Rameshwar Dayal v. State of U.P., 
reported in (1978) 2 SCC 518 has held as under:

was shifted to the house of Ramvir Singh, which is shown at Sr. No.5, which is 
approximately 365 steps away from the dilapidated house of Brajlal. In the cross 
case, it was the stand of the appellants that Brajesh was shot by Ramant Singh 
(P.W.1) in front of the sitting room (Baithak) of Ramvir Singh (which is shown in 
site plan Ex. D.16) and from there, the dead body of Brajesh was shifted by his 
father and others to the house of Ramvir Singh which is 365 steps away from 
dilapidated house of Brajlal, shown at Sr. No.1. Further, from the site plan, Ex. 
D.16, as well as from the evidence of R.S. Ghuraiya (P.W.20), it is clear that empty 
cartridges, misfired cartridges, and live cartridges were lying near the house of 
Ramvir Singh (appellant), whereas the dead bodies of Keshav, Jaswant and 
Raghunath @ Chhote Singh were lying in front of the house of Keshav Singh. The 
fact that .12 bore and .315 bore cartridges were found near the house of Ramvir 
Singh (appellant), it is clear that the assailants were standing near the house of 
Ramvir Singh (appellant) and they were firing towards the house of Ramant Singh 
(P.W.1). The Site Plan, Ex. D.16 throws sufficient light in this regard. Site plan is 
an important document. A part of site plan which has been prepared by the 
investigating officer, on the basis of what he had seen and observed, would be a 
substantive evidence, and a part of site plan which is prepared on the information 
given by a witness, would be admissible, if the witness giving such information is  
also examined. The Supreme Court in the case of Jagdish Narain v. State of U.P., 
reported in (1996) 8 SCC 199 has held as under : 

9 ..........While preparing a site plan an Investigating Police Officer can 
certainly record what he sees and observes, for that will be direct and 
substantive evidence being based on his personal knowledge; but as, he 
was not obviously present when the incident took place, he has to derive 
knowledge as to when, where and how it happened from persons who 
had seen the incident. When a witness testifies about what he heard from 
somebody else it is ordinarily not admissible in evidence being hearsay, 
but if the person from whom he heard is examined to give direct 
evidence within the meaning of Section 60 of the Evidence Act, 1872 the 
former's evidence would be admissible to corroborate the latter in 
accordance with Section 157 CrPC (sic Evidence Act) 
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In our opinion, the argument of the learned counsel is based on 
misconception of law laid down by this Court. What this Court has said 
is that the notes in question which are in the nature of a statement 
recorded by the Police Officer in the course of investigation would not 
be admissible. There can be no quarrel with this proposition. Note No. 4 
in Ex. Ka-18 is not a note which is based on the information given to the 
Investigating Officer by the witnesses but is a memo of what he himself 
found and observed at the spot. Such a statement does not fall within the 
four corners of Section 162 CrPC. In fact, documents like the inquest 
reports, seizure lists or the site plans consist of two parts one of which is 
admissible and the other is inadmissible. That part of such documents 
which is based on the actual observation of the witness at the spot being 
direct evidence in the case is clearly admissible under Section 60 of the 
Evidence Act whereas the other part which is based on information 
given to the Investigating Officer or on the statement recorded by him in 
the course of investigation is inadmissible under Section 162 CrPC 
except for the limited purpose mentioned in that section. For these 
reasons, therefore, we are of the opinion that the decision cited by the 
counsel for the appellants has no application to this case.

investigation. Reliance was placed on a judgment of this Court in the 
case of Jit Singh v. State of Punjab where this Court observed as follows:

"It is argued that presumably this site plan also was prepared by 
the Investigating Officer in accordance with the various 
situations pointed out to him by the witnesses... We are afraid it 
is not permissible to use the site plan Ex. P-14 in the manner 
suggested by the counsel. The notes in question on this site plan 
were statements recorded by the Police Officer in the course of 
investigation, and were hit by Section 162 of the Code of 
Criminal Procedure. These notes could be used only for the 
purposes of contradicting the prosecution witnesses concerned 
in accordance with the provisions of Section 145 of the 
Evidence Act and for no other purpose."

65.  One thing is clear that the dead body of Brajesh was immediately removed 
by his family members. On the contrary, Ramant Singh (P.W.1) had already lost 3 
members of his family i.e., father, real brother and cousin brother and three 
persons were injured. Under these circumstances, if Ramant Singh (P.W.1) at the 
time of lodging Dehati Nalishi, Ex. P.1, could not notice that Brajesh has also 
expired, then it cannot be said that there was a deliberate suppression by Ramant 
Singh (P.W.1) about murder of Brajesh in his Dehati Nalishi, Ex. P.1. Further, this 
Court while deciding Cr.A. No. 584/2008 (arising out of cross case) has come to a 
conclusion that Ramant Singh (P.W.1) did not kill Brajesh. As per the postmortem 
report of deceased Brajesh, Ex. D.20, a bullet injury was found on his body. It was 
Ramvir Singh (appellant) who was having .315 bore mouser, in which bullet 
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66. It is further submitted that since, Ramant Singh (P.W.1) absconded at 
subsequent stage, therefore, he has suppressed the very genesis of murder of 
Brajesh and in fact, Ramant Singh (P.W.1) had killed Brajesh and only thereafter, 
it appears that the appellants retaliated either in exercise of their right of private 
defence or due to sudden and grave provocation.

cartridge is used. As per site plan Ex. D.16, one shoe of Brajesh was found near the 
dilapidated house of Brajlal. Further, the subsequent conduct of Ramant Singh 
(P.W.1) in not absconding from the place of incident, and thereafter, participating 
in police proceedings, also indicates his innocence. Therefore, non-disclosure of  
murder of Brajesh in Dehati Nalishi, Ex. P.1, would not give any dent to the 
prosecution story as well as to the reliability and credibility of Ramant Singh 
(P.W.1).

68. Abscondence by itself cannot be said to be an incriminating circumstance 
to indicate the guilty mind of a suspect. An innocent person, under an 
apprehension of false implication, may also abscond. In the present case, R.S. 
Ghuraiya (P.W. 20) in para 2 of his examination-in-chief, has specifically stated 
that on 17-10-2000, no suspect who was alleged to have committed the present 
offence was found in the village. Further, it is clear from the evidence of D. R. 
Sharma (P.W.19), Angad Singh, had lodged F.I.R., Ex. D.2 in relation to 
murder/death of Brajesh. It is not out of place to mention here that Angad Singh 
was not the eye witness of murder of Brajesh. In F.I.R. Ex. D.2 he had merely 
informed that he was in the field. After hearing the noice of gun shots, he came 
back to village and found that the dead body of Brajesh was lying on Kharanja 
(Street made up of stones) in front of the sitting room (Baithak) of Ramvir Singh. 
Kallu Singh, Mahesh Singh, Rajesh Singh were near the dead body and the names 
of the assailants would be disclosed by Mahesh Singh, Ramvir Singh and Rajesh 
Singh. Thus, F.I.R. regarding murder of Brajesh Singh was lodged against 
unknown persons. It is really surprising that although the dead body of Brajesh 
was lying in front of the sitting room (Baithak) of Ramvir Singh, but the father of 
the deceased namely Ram Singh, Ramvir Singh himself and other persons were 
not there. Further the information given in F.I.R., Ex. D.2, that names of the 
assailants would be disclosed by Ramvir Singh, clearly indicates, that Angad 
Singh knew this fact that Ramvir Singh had witnessed the incident and even then, 
if Ramvir Singh, along with Ram Singh (father of deceased Brajesh) and others 
absconded from the spot, then it clearly indicates the guilty mind of Ramvir Singh. 
Whereas Ramant Singh (P.W.1) against whom it was alleged that he had shot 
Brajesh, did not abscond and remained with the dead bodies of his father Keshav, 
brother Jaswant and cousin brother Raghunath @ Chhote Singh and not only 
lodged the Dehati Nalishi, Ex. P.1, but also participated in the police proceedings 

67. Considered the submission made by the Counsel for the appellants.
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72. Gomati bai (P.W.13) in her police statement Ex. D.3, had not claimed that 
She had seen Ramvir Singh or Ghanshyam causing any gunshot injury to Keshav, 
Jaswant and Raghuvir. On the contrary, She had stated that "She came to know" 
that Ramvir Singh has killed Keshav and Jaswant, whereas Ghanshyam has killed 
Raghunath. When She was confronted with her police statement, Ex. D.3, then in 
para 26 of her cross examination, She claimed that She never disclosed to police 
that "She came to know" and could not explain as to how, "She came to know" was 
mentioned in her Police statement, Ex. D.3. Thus in view of vital contradiction in 
the evidence of Gomati bai (P.W.13), it is held that She did not see that who caused 
gun shot injuries to Keshav, Jaswant and Raghunath @ Chhote Singh. However, it 

which took place on 17-10-2000. As the appellants were alleging that it was 
Ramant Singh (P.W.1) who had shot Brajesh, therefore, subsequent abscondence 
of Ramant Singh (P.W.1) would not amount to an incriminating circumstance 
against him. The Supreme Court in the case of Kundula Bala Subrahmanyam v. 
State of A.P., reported in (1993) 2 SCC 684 has held as under :

71. Gomati bai (P.W. 13) is an independent witness who had come to attend 
the function. Attacking her evidence, it is submitted by the Counsel for the 
appellants that Gomati bai (P.W. 13) in her evidence has stated that Ramvir Singh 
shot Keshav, Jaswant and Raghunath and Ghanshyam shot Mamta. However, 
Gomati bai (P.W. 13) in her police statement, Ex. D.3 had stated that Ghanshyam 
shot Mamta and "She came to know" that Ramvir has killed Keshav and Jaswant 
whereas Ghanshyam has killed Raghunath also. It is submitted that since, the 
attention of this witness was drawn to the said statement, therefore, her evidence 
that Ramvir Singh had shot Keshav and Jaswant is not reliable and similarly, her 
evidence that Ghanshyam killed Raghunath is also not reliable. Considered the 
submissions made by the Counsel for the appellants.

23. A closer link with the conduct of the appellants both at the time of the 
occurrence and immediately thereafter is also the circumstance relating 
to their absconding ..........

70. Thus, viewed from every angle, it is held that Ramant Singh (P.W.1) is a 
reliable witness and has narrated the truth.

69. The Supreme Court in the case of Matru Vs. State of U.P. reported in 
(1971) 2 SCC 75 has held that where the appellant had gone to the police station to 
lodge F.I.R. about the incident, then such behavior of the appellant by normal 
standards is not suggestive of his involvement in a heinous offence like murder, 
unless and until he is an experienced criminal with extra ordinary balance of mind 
and disciplined control over his senses and faculties. Therefore, the  immediate 
conduct of a person after the incident, also indicates his guilty mind/innocence. 
Under these circumstances, the subsequent abscondence of Ramant Singh 
(P.W.1) would not lead to any conclusion.
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73. But so far as her evidence that gun shot injury was caused to her by Nathu 
Singh, and Ghanshyam Singh shot Mamta is concerned, her evidence is 
consistence. Thus, it is held that Gomati bai (P.W. 13) did not see that who caused 
death of Keshav, Jaswant and Raghunath Singh @ Chhote Singh.

is held that immediately after the incident, she came to know that Ramvir Singh 
has killed Keshav and Jaswant, whereas Ghanshyam has killed Raghunath @ 
Chhote Singh.

75. In the dying declaration of Gomati bai (P.W.13) Ex. D.18, which was 
recorded by a Doctor, Gomatibai (P.W. 13) had stated that Ramvir has caused 
injury to her, but on confrontation, She explained that since She was not fully 
conscious, therefore, She might have committed mistake in disclosing the name 
of the assailant to the Doctor. In the present case, the Doctor who had recorded the 
dying declaration, Ex. D.18 has not been examined. Since, Gomati bai (P.W.13) 
has survived, therefore, so called Dying-declaration, Ex. D.18 is not admissible 
under Section 32 of Evidence Act. Further, in the light of the explanation given by 
Gomati bai (P.W. 13) in para 72 of her cross-examination, it is held that her 
statement which was recorded as Dying declaration, would not give any dent to 
her evidence, that Nathu Singh had caused gun shot injury to her. Further, She is an 
independent witness having no enmity with Nathu Singh.

74. It is further submitted that one Doctor had recorded the statement of 
Gomati bai (P.W.13) as dying-declaration, Ex. D.18 in which She had stated that 
Ramvir Singh had caused injuries to her, therefore, her evidence that Nathu Singh 
had caused gun shot injuries to her cannot be accepted.

77. Considered the submission made by the Counsel for the appellants. This 
Court has already considered the fact that the dead body of Brajesh was 
immediately removed by his family members and was taken to a place which was 
365 steps away from the place of incident. Why the dead body of Brajesh was 
removed has not been explained by the appellants. Although in the light of the 
judgment passed by the Supreme Court in the case of Nathilal (Supra), in case 
where there is a cross case, then both the cases should be tried by one judge and 
should be decided on one day, without getting influenced by evidence or 
arguments in cross case. In the present case, in S.T. No. 229/2003 (Cross case), 
Mahesh was cited as a witness and was examined as Prosecution Witness No. 3. It 

76. By referring to Para 16 of her cross-examination, it is submitted by the 
Counsel for the appellants, that this witness has admitted that firstly, Brajesh 
(deceased in cross case) suffered gun shot injury and thereafter, the victims/ 
deceased of this case suffered gun shot injuries. Thus, it is clear that since, Brajesh 
was killed by Ramant Singh (P.W.1) therefore, the prosecution has suppressed the 
very genesis of the incident.
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80. In para 2 of the examination-in-chief, this witness has narrated the role 
played by each and every accused, however, she did not say anything as to who 
caused injuries to Gomati bai (P.W.13). Thereafter, in para 5, She stated that She 
cannot say, that who caused injuries to Gomatibai (P.W.13). Immediately 
thereafter, She was cross-examined by the Court and in that cross-examination, 
this witness clarified that Nathu Singh had caused gun shot injury to Gomati bai 
(P.W.13). This witness is aged about 60 years and is a rustic villager. It is true that 
initially She did not recollect that who caused injury to Gomati bai (P.W.13), but 
on question put by the Court immediately after examination-in-chief, this witness 
clarified that Nathu Singh caused injury to Gomati bai (P.W.13). Thus, this Court 
is of the considered opinion, that looking to the fact that not only this witness is 
aged about 60 years, but She had lost her husband and one child in her front of her 
and her evidence was recorded after almost 3 years of incident, this witness is a 
natural witness and is clear that She is narrating the truth and therefore, some 
lapses of minor in nature, are bound to occur. Further, it is clear from the 
deposition sheet of this witness, that her examination-in-chief and cross 
examination by Court was recorded in one session only, therefore, this witness 
had no time to improve her version. Accordingly, it is held that this witness has 
duly proved that Nathu Singh had caused gun shot injury to Gomatibai (P.W. 13).

is not out of place to mention here, that Mahesh is Accused No. 9 in the present 
case. He had admitted in S.T. No. 229/2003, that gun shot was firstly fired by 
Brajesh. Although it is the case of the Counsel for the appellants, that any evidence 
led in cross case should not be read, but the very purpose of deciding both the 
cases on one day by same judge is, to avoid any contradictory findings with regard 
to the manner in which incident took place. Further there is a difference between 
"Admission" and "Evidence". This Court by judgment in Cr.A. No. 584/2008 
State of M.P. Vs. Ramant Singh, passed today, has held that in fact Ramant Singh 
(P.W.1) did not cause death of Brajesh. In the case of Nathilal (Supra) it has not 
been held that the same Court can give contradictory findings. Under these 
circumstances, it is held that the very genesis of the incident, has not been 
suppressed by the prosecution. Thus, it is held that Gomati bai (P.W. 13) is a 
reliable witness, who not only got injured but is also an independent witness.

78. Rajabeti (P.W. 15) is an eye witness and is the widow of Keshav and 
mother of deceased Jaswant as well as mother of Ramant Singh (P.W.1). By 
referring to para 5 of evidence of this witness, it is submitted by the Counsel for 
the appellants, that this witness was not in a position to depose that who caused 
injury to Gomati bai (P.W.13).

79. Considered the submission made by the Counsel for the appellants.
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81. Further, by referring to para 9,16 and 17 of this witness, it is submitted that 
although this witness had stated that her statement was recorded in the night of the 
incident itself, but infact the police case diary doesnot contain any such statement. 
On the contrary, her police statement was recorded on 22-10-2000.

84.  It is well established principle of law, that only material contradictions 
makes the evidence of a witness unreliable. The Supreme Court in the case of 
Sunil Kumar Sambhudayal Gupta (Dr.) v. State of Maharashtra, reported in 
(2010) 13 SCC 657 has held as under :

30. While appreciating the evidence, the court has to take into 
consideration whether the contradictions/omissions had been of such 
magnitude that they may materially affect the trial. Minor contradictions, 
inconsistencies, embellishments or improvements on trivial matters 
without effecting the core of the prosecution case should not be made a 
ground to reject the evidence in its entirety. The trial court, after going 
through the entire evidence, must form an opinion about the credibility 
of the witnesses and the appellate court in normal course would not be 
justified in reviewing the same again without justifiable reasons. (Vide 
State v. Saravanan.)

83. Looking to the trauma under which this witness must have undergone, 
such lapses in the evidence of the witness are natural. While appreciating the 
evidence of a witness, a Court is required to consider all the circumstances, 
including the trauma under which a witness must have undergone due to the 
incident. As already pointed out, since, this witness had lost her husband and a son 
in front of her, therefore, some minor omissions and contradictions are bound to 
occur and that shows that the witness is a truthful witness. In para 17, a suggestion 
was also given by the appellants, to this witness that her police statement was 
recorded on 22-10-2000. The police statement of this witness is Ex. D.4, which 
was recorded on 22-10-2000. Looking to the fact that four persons, including the 
husband and son of this witness were killed on 16-10-2000, this Court is of the 
considered opinion, that even if the police statement of this witness was recorded 
on 22-10-2000, it cannot be said that there was any delay in recording of the same. 
In para 23, this witness had stated that Nathu Singh had fired on Gomati bai 
(P.W.13), from front and denied that Nathu Singh was standing on the roof of her 
house. Accordingly, she was confronted with her police statement Ex. D.4, in 
which She had stated that Nathu Singh fired from the roof of her house. On 
confrontation, this witness replied that She had never disclosed to the S.H.O. that 
Nathu Singh had fired from the roof.

85. Nathu Singh was carrying .12 bore gun which uses cartridge having 
pellets in it. Therefore, whether the gun shot was fired from the roof or from front 

82. Heard the learned Counsel for the appellants.
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91. Manohar Singh (P.W. 16) is also an injured witness who had suffered gun 
shot injuries on his back in the same incident. Therefore, the presence of this 
witness on the spot is undisputed. The Supreme Court in the case of Chandrasekar 
v. State, reported in (2017) 13 SCC 585 has held as under :

89. In order to attack the evidence of Manohar Singh (P.W. 16), the Counsel 
for the appellants has drawn the attention of this Court, to para 20 of his evidence, 
to contend that since, this witness was also an accused in cross case, therefore, he 
is an "interested witness".

87. Considered the submission made by the Counsel for the appellants.

86. By referring to para 23, 54 and 55 of this witness, it is submitted that since, 
this witness has stated that there was no enmity between the complainant party 
and accused party, where as Ramant Singh (P.W.1) has stated in his Dehati 
Nalishi, P.1, that there was an enmity between the parties, therefore, it is clear that 
this witness is not trustworthy.

while standing on the ground, would not make much difference, because after a 
gun shot is fired from .12 bore gun, the pellets get spread and it is very difficult to 
trace out the track or direction unlike in the case of bullet injury. If the evidence of 
all the witnesses including Gomati bai (P.W.13) is considered along with this 
witness, then it is clear that the contradiction as to whether Nathu Singh had fired 
from the roof of her house or from front of Gomati bai (P.W. 13) is of minor in 
nature and doesnot adversely effect the credibility and reliability of this witness.

90. Considered the submissions made by the Counsel for the appellants.

88. The word "enmity" is a relative term and is a double edged weapon. In 
Dehati Nalishi, Ex. P.1, it was stated by Ramant Singh (P.W.1), that for the last two 
years, the accused party and complainant party were not inviting each other and 
therefore, the accused party was aggrieved by it. Minor differences between the 
parties, cannot be termed as "enmity". Therefore, the suggestion which was given 
to this witness as to whether there was any enmity between accused party and 
complainant party cannot be equated with non-inviting of each other in their 
functions. Further, it is clear that this witness is not trying to exaggerate any thing, 
which makes her a natural and truthful witness. Thus, it is held that Rajabeti (P.W. 
15) is a reliable witness and is not an "interested witness".

10. Criminal jurisprudence attaches great weightage to the evidence of a 
person injured in the same occurrence as it presumes that he was 
speaking the truth unless shown otherwise. Though the law is well 
settled and precedents abound, reference may usefully be made to 
Brahm Swaroop v. State of U.P. observing as follows: (SCC p. 302, para 
28) 
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"28. Where a witness to the occurrence has himself been injured 
in the incident, the testimony of such a witness is generally 
considered to be very reliable, as he is a witness that comes with 
an in-built guarantee of his presence at the scene of the crime 
and is unlikely to spare his actual assailant(s) in order to falsely 
implicate someone."

"28. Darshan Singh (PW 4) was an injured witness. He had 
been examined by the doctor. His testimony could not be 
brushed aside lightly. He had given full details of the 
incident as he was present at the time when the assailants 
reached the tubewell. In Shivalingappa Kallayanappa v. 
State of Karnataka this Court has held that the deposition 
of the injured witness should be relied upon unless there 
are strong grounds for rejection of his evidence on the 
basis of major contradictions and discrepancies, for the 
reason that his presence on the scene stands established in 
case it is proved that he suffered the injury during the said 
incident.

The Supreme Court in the case of Abdul Sayeed v. State of M.P., reported in 
(2010) 10 SCC 259 has held as under :

29. In State of U.P. v. Kishan Chand a similar view has 
been reiterated observing that the testimony of a stamped 

29. While deciding this issue, a similar view was taken in Jarnail 
Singh v. State of Punjab, where this Court reiterated the special 
evidentiary status accorded to the testimony of an injured accused 
and relying on its earlier judgments held as under: (SCC pp. 726-
27, paras 28-29)

28. The question of the weight to be attached to the evidence of a witness 
that was himself injured in the course of the occurrence has been 
extensively discussed by this Court. Where a witness to the occurrence 
has himself been injured in the incident, the testimony of such a witness 
is generally considered to be very reliable, as he is a witness that comes 
with a built-in guarantee of his presence at the scene of the crime and is 
unlikely to spare his actual assailant(s) in order to falsely implicate 
someone. "Convincing evidence is required to discredit an injured 
witness." [Vide Ramlagan Singh v. State of Bihar, Malkhan Singh v. 
State of U.P., Machhi Singh v. State of Punjab, Appabhai v. State of 
Gujarat, Bonkya v. State of Maharashtra, Bhag Singh, Mohar v. State of 
U.P. (SCC p. 606b-c), Dinesh Kumar v. State of Rajasthan, Vishnu v. 
State of Rajasthan, Annareddy Sambasiva Reddy v. State of A.P. and 
Balraje v. State of Maharashtra]
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92.    Thus, it is clear that an injured witness enjoys a special status and the 
injury found on his body indicates his undoubted presence on the scene of 
occurrence.

94. By referring to paragraphs 22, 23 of evidence of this witness, it is 
submitted that his police statement was recorded belatedly. However, the answer 
to the submission lies in the same paragraph, in which this witness has clarified 
that he remained hospitalized at Gwalior for 9 days and thereafter, he went to 
Indore, and stayed with his son and was getting treatment. From the M.L.C.,Ex.P. 
12A, it is clear that this witness had suffered gun shot injuries on his buttock and if 
he did not return back to the village and went to Indore to take further treatment, 
while staying with his son, then this act of this witness cannot be said to be 
unrealistic.

witness has its own relevance and efficacy. The fact that 
the witness sustained injuries at the time and place of 
occurrence, lends support to his testimony that he was 
present during the occurrence. In case the injured witness 
is subjected to lengthy cross-examination and nothing can 
be elicited to discard his testimony, it should be relied upon 
(vide Krishan v. State of Haryana). Thus, we are of the 
considered opinion that evidence of Darshan Singh (PW 4) 
has rightly been relied upon by the courts below."

30. The law on the point can be summarised to the effect that the 
testimony of the injured witness is accorded a special status in law. This 
is as a consequence of the fact that the injury to the witness is an inbuilt 
guarantee of his presence at the scene of the crime and because the 
witness will not want to let his actual assailant go unpunished merely to 
falsely implicate a third party for the commission of the offence. Thus, 
the deposition of the injured witness should be relied upon unless there 
are strong grounds for rejection of his evidence on the basis of major 
contradictions and discrepancies therein.

93. Further more, Manohar Singh (P.W. 16) was already acquitted by the Trial 
Court and application for grant of leave to appeal has already been rejected by this 
Court.

95. By referring to para 31,32 and 34 of his evidence, it is submitted that since, 
Brajesh had died due to gun shot injury and since, this witness was also being tried 
for murder of Brajesh, therefore, this witness is not reliable.

97. Manohar Singh (P.W. 16) has stated that although he had not seen Brajesh 
sustaining gun shot but the accused party had started shouting that Brajesh has 

96. Considered the submissions made by the Counsel for the appellants.
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100. Manohar Singh (P.W. 16) in his evidence has stated that Nathu Singh shot 
Gomati, whereas Kaushlendra Singh (acquitted) shot this witness. Whereas in his 
police statement, Ex. D.5, this witness had stated that Kaushlendra Singh fired at 
him, and as he bent down, therefore, the gun shot hit Gomati bai (P.W.13), and gun 
shot fired by Nathu Singh hit him. On confrontation, this witness could not 
explain as to how, the above fact was mentioned in his police statement, Ex. D.5. 
If the manner in which the incident in question had taken place is considered, then 
it is clear that as number of gun shots were fired, therefore, the persons who had 
come to attend the function must have run helter-skelter. In this circumstance, 
some discrepancies in the evidence of the witnesses are bound to happen. Even 
otherwise, this case is not based on the solitary evidence of this witness. 
Kaushlendra Singh has already been acquitted by the Trial Court in cross S.T. No. 
37/2001. Since, the State has also filed an appeal against the acquittal of 
Kaushlendra Singh, therefore, whether he has been rightly acquitted or not shall 
be considered separately while deciding the State Appeal. However, looking to 
the contradictions in the police statement and Court evidence of this witness, at 
the most, it can be said that this witness has failed to prove that who caused gun 
shot injury to Gomatibai (P.W. 13) as well as to himself.

sustained a gun shot injury and thereafter, the accused party took the body of 
Brajesh to their house. This evidence of Manohar Singh (P.W.16) is in accordance 
with site plan, Ex. D.16, according to which the dead body of Brajesh was taken 
by his family members to the house of Ramvir Singh, which was at a distance of 
365 steps from the dilapidated house of Brajlal. It is also clear from the site plan, 
Ex. D.16, that the sitting room (Baithak) of Ramvir Singh and dilapidated house 
of Brajlal are situated at nearby places. This Court has already held that the 
accused persons have not explained as to why they shifted the dead body of 
Brajesh from the place where he sustained gun shot injury? It is also clear from 
F.I.R., Ex. D.2, that the F.I.R., in respect of murder of Brajesh was lodged by 
Angad Singh against unknown persons. Further, Brajesh had suffered bullet 
injury and Ramvir Singh was carrying .315 bore gun and according to the 
witnesses, the gun shot fired by Ramvir Singh had hit his own nephew Brajesh. 
Thus, it cannot be said that the evidence of Manohar Singh (P.W.16) is unreliable 
on account of non-explanation of manner in which Brajesh was killed. Further, by 
a separate judgment passed by this Court in Cr.A. No. 229/2003 (State of M.P. Vs. 
Ramant Singh [Cross Case]), this Court has already held that Ramant Singh did 
not shot Brajesh.

98. By referring to para 43 of his evidence, it is submitted by the Counsel for 
the appellants that there are material omissions and contradictions in the evidence 
of this witness with regard to who caused injury Gomati bai (P.W.13) and this 
witness (P.W. 16), therefore, he is a unreliable witness.

99. Considered the submissions made by the Counsel for the appellants.
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26. The doctrine is a dangerous one especially in India for if a whole 
body of the testimony were to be rejected, because the witness was 
evidently speaking an untruth in some aspect, it is to be feared that 
administration of criminal justice would come to a dead stop. Witnesses 
just cannot help in giving embroidery to a story, however true in the 
main. Therefore, it has to be appraised in each case as to what extent the 
evidence is worthy of acceptance, and merely because in some respects 
the court considers the same to be insufficient for placing reliance on the 
testimony of a witness, it does not necessarily follow as a matter of law 
that it must be disregarded in all respects as well. The evidence has to be 
sifted with care. The aforesaid dictum is not a sound rule for the reason 
that one hardly comes across a witness whose evidence does not contain 
a grain of untruth or at any rate an exaggeration, embroideries or 
embellishment. (See Sohrab v. State of M.P. and Ugar Ahir v. State of 
Bihar.) An attempt has to be made to, as noted above, in terms of 
felicitous metaphor, separate the grain from the chaff, truth from 
falsehood. Where it is not feasible to separate the truth from falsehood, 
because grain and chaff are inextricably mixed up, and in the process of 

25. It is the duty of the court to separate the grain from the chaff. Falsity 
of a particular material witness or a material particular would not ruin it 
from the beginning to end. The maxim "falsus in uno falsus in omnibus''" 
has no application in India and the witnesses cannot be branded as liars. 
The maxim 'falsus in uno falsus in omnibus" has not received general 
acceptance nor has this maxim come to occupy the status of rule of law. 
It is merely a rule of caution. All that it amounts to is that in such cases 
testimony may be disregarded, and not that it must be disregarded. The 
doctrine merely involves the question of weight of evidence which a 
court may apply in a given set of circumstances, but it is not what may be 
called "a mandatory rule of evidence". (See Nisar Ali v. State of U.P.) 

102. Considered the submissions made by the Counsel for the appellants.

101. By referring to para 52 of evidence of this witness, it is contended by the 
Counsel for the appellants that there are material improvements in the evidence of 
this witness. By referring to police statement, Ex. D.5 of this witness, it is 
submitted that there was no allegation that "after he requested the accused party 
not to burst crackers, then Ramvir, Ghanshyam, Kaushlendra, Nathu Singh, 
Bhanupratap, Rajesh, Dinesh Singh, Chhote Singh, Sindhi and Kallu started 
pelting stones". Thus, it is submitted that since, this witness has improved his 
version, therefore, his evidence is liable to be rejected in toto.

103. The maxim falsus in uno falsus in omnibus has no application in India. The 
Supreme Court in the case of Shakila Abdul Gafar Khan v. Vasant Raghunath 
Dhoble, reported in (2003) 7 SCC 749 has held  as under :
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105. By referring to para 54 of evidence of this witness, it was once again 
submitted by the Counsel for the appellants, that since, this witness has stated that 
there was no enmity between the parties, therefore, it is impossible for the accused 
party to kill four persons and to injure 2 persons.

separation an absolutely new case has to be reconstructed by divorcing 
essential details presented by the prosecution completely from the 
context and the background against which they are made, the only 
available course to be made is to discard the evidence in toto. (See 
Zwinglee Ariel v. State of M.P. and Balaka Singh v. State of Punjab.) As 
observed by this Court in State of Rajasthan v. Kalki normal discrepancies 
in the evidence are those which are due to normal errors of observation, 
normal errors of memory due to lapse of time, due to mental disposition 
such as shock and horror at the time of occurrence and those are always 
there, however honest and truthful a witness may be. Material 
discrepancies are those which are not normal, and not expected of a 
normal person. Courts have to label the category to which a discrepancy 
may be categorized. While normal discrepancies do not corrode the 
credibility of a party's case, material discrepancies do so. These aspects 
were highlighted recently in Krishna Mochi v. State of Bihar, 
Gangadhar Behera v. State of Orissa and Rizan v. State of Chhattisgarh.

21. It is settled legal position that even if the absence of motive, as 
alleged, is accepted, that is of no consequence and pales into insignificance 
when direct evidence establishes the crime. Therefore, in case there is 
direct trustworthy evidence of witnesses as to commission of an offence, 
the motive part loses its significance. Therefore, if the genesis of the 

104. Therefore, merely because a witness has been disbelieved on some part of 
his evidence, would not result in discarding of his entire evidence. The Court must 
try to remove grain from the chaff. As the major part of the evidence of this 
witness is in consonance with his previous version as well as the prosecution story 
and also medical evidence, therefore, the same cannot be discarded only on the 
ground that on some issue, this witness has been disbelieved.

106. Considered the submissions made by the Counsel for the appellants.

107. It is the case of the complainant party, that the gun shot fired by Ramvir 
Singh had hit the deceased Brajesh and thereafter, they started firing at the 
complainant party. While deciding the Cr.A. No. 584/2008 (State of M.P. Vs. 
Ramant Singh [cross case]), this Court has already held that the prosecution has 
failed to prove, that Brajesh was killed by Ramant Singh (P.W.1). Further, where a 
case is based on direct evidence, absence of motive is not material. The Supreme 
Court in the case of Saddik v. State of Gujarat, reported in (2016) 10 SCC 663 has 
held as under :
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motive of the occurrence is not proved, the ocular testimony of the 
witnesses as to the occurrence cannot be discarded only on the ground of 
absence of motive, if otherwise the evidence is worthy of reliance. (See 
Hari Shanker v. State of U.P.; Bikau Pandey v. State of Bihar; Abu 
Thakir v. State of T.N.; State of U.P. v. Kishanpal and Bipin Kumar 
Mondal v. State of W.B.)

108. Motive always remains in the mind of the wrongdoer. Therefore, merely 
because the witnesses have not alleged any motive, would not make their 
evidence unreliable.

The Supreme Court in the case of Yogesh Singh Vs. Mahabeer Singh 
reported in (2017) 11 SCC 195 has held as under :

46. It has next been contended by the learned counsel for the respondents 
that there was no immediate motive with the respondents to commit the 
murder of the deceased. However, the trial court found that there was 
sufficient motive with the accused persons to commit the murder of the 
deceased since the deceased had defeated accused Harcharan in the 
Pradhan elections, thus putting an end to his position as Pradhan for the 
last 28-30 years. The long nursed feeling of hatred and the simmering 
enmity between the family of the deceased and the accused persons most 
likely manifested itself in the outburst of anger resulting in the murder of 
the deceased. We are not required to express any opinion on this point in 
the light of the evidence adduced by the direct witnesses to the incident. 
It is a settled legal proposition that even if the absence of motive, as 
alleged, is accepted that is of no consequence and pales into insignificance 
when direct evidence establishes the crime. Therefore, in case there is 
direct trustworthy evidence of the witnesses as to commission of an 
offence, motive loses its significance. Therefore, if the genesis of the 
motive of the occurrence is not proved, the ocular testimony of the 
witnesses as to the occurrence could not be discarded only on the ground 
of absence of motive, if otherwise the evidence is worthy of reliance. 
(Hari Shanker v. State of U.P., Bikau Pandey v. State of Bihar, State of 
U.P. v. Kishanpal, Abu Thakir v. State of T.N. and Bipin Kumar Mondal 
v. State of W.B.)

109. By referring to para 76 of his evidence, it is submitted by the Counsel for 
the appellants, that the prosecution has failed to prove that this witness had 
sustained gun shot injury.

111. M.L.C. of Manohar Singh (P.W. 16) is Ex. 12A. This witness was 
medically examined on 17-10-2000 at 1:50 A.M. in the night. Thus, it is clear that 
this witness was medically examined immediately after the incident, without 
there being any undue delay. From the M.L.C., Ex. P.12A, it is clear that this 

110. Considered the submissions made by the Counsel for the appellants.
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"The defects in the investigation holding it to be shaky and 
creating doubts also appears to be the result of the imaginative 

113. Considered the submissions made by the Counsel for the appellants.

112. By referring to para 96 and 97 of evidence of this witness, it is contended 
that this witness has admitted that it was a dark night, and without any source of 
light, it was not possible to see the faces of any persons. Although it is claimed by 
this witness, that Gas Patromax were burning, but since, the same has not been 
mentioned in his police statement, Ex. D.5, therefore, it is clear that there was no 
source of light on the spot. It is further submitted that even in the site plan Ex. 
D.16, the gas patromax have not been shown therefore, it is clear that there was no 
source of light.

17. A further reason for disbelieving the evidence of Prithvi is that, while 
Prithvi stated that he could see the assailants because there was light on 
the spot coming from a bulb fitted in an electric pole near the chakki of 
Birbal (which was situated about fifteen steps from the place of 
occurrence) the investigating officer (PW 36) when cross-examined 
said that he did not remember anything about it nor did he include any 
electric pole in his site plan. Assuming that this was faulty investigation 
by the investigating officer, it could hardly be a ground for rejection of 
the testimony of Prithvi which had a ring of truth in it. We may recount 
here the observation of this Court in Allarakha K. Mansuri v. State of 
Gujarat, SCC at p. 64, para 8, that:

witness had suffered gun shot injury on his back. Therefore, there is every 
likelihood, that this witness might not have authoritatively noticed that, who had 
caused gun shot injury to him. Further, according to this witness, Kaushlendra 
Singh had caused gun shot injury to him, whereas Kaushlendra Singh has been 
acquitted and whether the acquittal of Kaushlendra Singh is in accordance with 
law or not, shall be decided in the Criminal Appeal No.790/2005 filed by State.

114. Gomati bai (P.W.13), this witness and Kumher Singh (P.W. 17) [Although 
his daughter-in-law namely Mamta was killed] are independent witnesses. Since, 
Gomati bai (P.W.13) and this witness are injured witnesses, therefore, their 
presence on the spot is doubtful. It is the case of the prosecution, that a function 
was going on in the house of Ramant Singh and lot of persons had gathered there. 
Therefore, under these circumstances, it is clear that there cannot be any function 
without light. If the investigating Officer, R.S. Ghuraiya (P.W. 20) did not show 
Gas Patromax in the site plan, Ex. D.16, then at the most, it can be said to be a 
faulty investigation and the trustworthy evidence of prosecution witness cannot 
be thrown out. In an identical situation, the Supreme Court in the case of Prithvi 
(minor) Vs. Mamraj reported in (2004) 13 SCC 279 has held as under :
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thought of the trial court. Otherwise also, defective investigation 
by itself cannot be made a ground for acquitting the accused."

116. Kumher Singh (P.W. 17) is the father-in-law of the deceased Mamta.   
However, he is not related to Ramant Singh (P.W.1) and accordingly, he is an 
independent witness. This witness has stated that a function in the house of 
Ramant Singh (P.W.1) was going on. He was having his meal. He further stated 
that Ramvir shot Jaswant and Keshav. Nathu Singh, Kaushlendra Singh, and 
Ghanshyam started firing. Gun shot fired by Kaushlendra hit Gomati bai (P.W. 
13). Immediately thereafter, he corrected himself and stated that gun shot fired by 
Kaushlendra hit Manohar Singh (P.W.16) and gun shot fired by Nathu Singh hit 
Gomati bai (P.W. 13). However, he could not see that who shot Mamta. He further 
stated that gun shot fired by Nathu Singh hit Raghunath. Kumher Singh (P.W. 17) 
was confronted with his police statement, Ex. D.17 in which it was stated that 
"Ghanshyam shot Raghunath", but in reply this witness insisted that he had 
informed the Investigating Officer, that it was Nathu Singh, who shot Raghunath. 
Thus, there is a material contradiction as to who shot Raghunath. Under these 
circumstances, it is held that the evidence of this witness that Nathu Singh shot 
Raghunath cannot be accepted.

120. By referring to para 11 of evidence of this witness, it is submitted that the 
allegation that Nathu Singh shot Raghunath cannot be accepted. This aspect of the 
matter has already been considered in the previous paragraph and it has already 
been held that the evidence of this witness that Nathu Singh shot Raghunath 
cannot be relied upon.

121. By referring to para 23 of evidence of this witness, it is submitted that 
some of the residents of the village had telephones in their houses, in spite of that 
no information was given to police. Therefore, the entire prosecution story is 
unreliable.

118. Considered the submissions made by the Counsel for the appellants.

117. By referring to para 8 of evidence of this witness, it is submitted that this 
witness has clearly stated that none of the assailant had entered inside the house of 
Ramant Singh (P.W.1).

119. This incident has taken place in a most gruesome manner. Multiple firing 
had taken place. As number of persons had gathered to attend the function, 
therefore, they must have run helter-skelter. In these circumstances, if a witness 
could not notice some part of the incident, then he cannot be disbelieved in toto.

115. Thus, it is held that Manohar Singh (P.W. 16) is a trustworthy and reliable 
witness.
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127. Now, the next question for consideration is that what offence was 
committed by the appellants Nathu Singh, Ramvir Singh and Ghanshyam.

122. Considered the submissions made by the Counsel for the appellants.

124. By referring to suggestion given in para 78 of his evidence, it is submitted 
that in fact this witness and members of other complainant party were creating 
ruckus under the influence of alcohol and since, Brajesh had come to lodge his 
objection, therefore, he was chased by this witness and others and Brajesh was 
killed by Ramant Singh (P.W.1). It is further submitted that in fact all the four 
persons died due to gun shots fired by Ramlakhan and the injured also sustained 
injuries due to gun shot fired by Ramlakhan, therefore, it is prayed that the 
appellants have been falsely implicated.

128. For the sake of clarity, the role played by each and every appellant shall be 
considered separately.

125. This defence of the appellants has already been considered in detail in the 
previous paragraphs of this judgment. Further, this defence cannot be accepted for 
other reason also. The deceased persons namely, Keshav, Jaswant and Mamta had 
suffered bullet injuries, whereas Raghunath @ Chhote Singh suffered pellet 
injuries. Gomati bai (P.W.13) and Manohar Singh (P.W. 16) had suffered pellet 
injuries. Thus, it is clear that two types of guns were used in the incident. 
Therefore, it is clear that the entire incident was not committed by one person, but 
more than one assailants were involved in the incident. Further, why the witnesses 
would spare Ramlakhan in order to falsely implicate the appellants, specifically 
when some civil dispute is already going on between Ramlakhan and the 
complainant party?

126. Thus, considering the submissions made by the Counsel for the 
appellants, this Court is of the considered opinion, that minor omissions, 
contradictions, embellishment in the evidences of the prosecution witnesses, 
would not make them unreliable, therefore, it is held that Ramant Singh (P.W.1), 
Gomati bai (P.W.13), Rajabeti (P.W.15), Manohar Singh (P.W. 16) and Kumher 
Singh (P.W.17) are reliable witnesses and their testimony is worth reliance.

123. Where three persons had already died and three more were injured, then 
the reaction of each and every person would be different. Their conduct cannot be 
considered with a particular and uniform yardstick.

Nathu Singh (Cr.A. No. 397/2005)

129. Ramant Singh (P.W.1), has lodged Dehati Nalishi, Ex. P. 1 and F.I.R., Ex. 
P.10 was lodged on the basis of Dehati Nalishi, Ex. P.1. As Per Dehati Nalishi Ex. 
P.1, the appellant Nathu Singh was also armed with 12 bore gun and caused 
injuries to Manohar.
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(iv) It is not out of place to mention here that three persons, had already lost 
their lives and three were injured, therefore, the mental condition and the trauma 
under which this witness must be going can be understood. Further, the Dehati 
Nalishi, Ex. P.1 was lodged within 2.30 hours of the incident. However, in his 
police statement, Ex. D.1, which was recorded on the next date of incident i.e., 
17-10-2000, this witness had specifically stated that Nathu Singh caused injury to 

(i)  Ramant Singh (P.W.1) has stated that on the date of incident, a function on 
the occasion of birth of his son was going on. The invitees were having their 
meals. Kaushlendra (acquitted), Sindhi (acquitted), Rajesh (acquitted), 
Mahendra (acquitted), Kallu (acquitted), and Bhanupratap started bursting 
crackers by the side of the platform of his house. Ladies were having their meals 
on the roof of the house, and Jaswant (deceased) and Suresh were serving food. 
Manohar requested the accused persons, to burst crackers after 10-15 minutes.  
On this issue, all the accused persons started abusing and also started pelting 
stones and bricks. Kaushlendra (acquitted) left the place and came back with his 
.12 bore gun, Ramvir (appellant) also came there with his mouser, whereas 
Ghanshyam (appellant) came there with .12 bore gun and Nathu Singh (appellant) 
also came there with .12 bore gun. Ramvir Singh (appellant) shot Keshav and 
Jaswant, whereas Ghanshyam (appellant) shot Raghunath @ Chhote Singh. This 
witness went inside the house. Thereafter, all the accused persons surrounded the 
house and started pelting stones. Mamta (deceased) scolded from inside, as to 
why they are killing all the persons, then Ramvir (appellant) shot Mamta, who fell 
down. Kaushlendra (acquitted) caused injury to Manohar Singh (P.W.16). Nathu 
Singh (appellant) caused gun shot injury to Gomati bai (P.W.13). Ramant Singh 
(P.W.1) ran to the roof of the house, where he was assaulted by Mahendra Singh 
(acquitted) by lathi and had scuffle with him. As Ramant Singh (P.W.1) got scared, 
therefore, he continued to sit by the side of the dead bodies. The police party came 
to his house at about 11-11:30 P.M., and thereafter, he lodged the Dehati Nalishi, 
Ex. P.1.

(iii) Although Ramant Singh (P.W.1) was confronted with some portion of 
his statement recorded under Section 161 of Cr.P.C., Ex. D.1, but there is no 
discrepancy with regard to the role allegedly played by Nathu Singh (appellant). 
However, in Dehati Nalishi, Ex. P.1, this witness had stated that Nathu Singh had 
caused gun shot injury to Manohar Singh. He was confronted with said 
contradiction and in para 61 of his cross-examination, this witness has stated that 
he never disclosed to the police that Nathu Singh had caused injury to Manohar 
Singh.

(ii) Thus, if the evidence of Ramant Singh (P.W.1) is considered, then it 
appears that Nathu Singh was armed with .12 bore gun and caused injury to 
Gomati bai (P.W.13).
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(viii) Kumher Singh (P.W.17) is an eye witness. Initially in para 4, he stated 
that Kaushlendra (acquitted) caused injury to Gomatibai (P.W.13) but 
immediately thereafter, he corrected himself in the same para, and stated that 
Nathu Singh (appellant) caused gun shot injury to Gomatibai (P.W.13). He also 
stated that Nathu Singh shot Raghunath. However, in his police statement, Ex. 
D.17, it was stated by him that it was Ghanshyam who shot Raghunath. When the 
attention of this witness was drawn to his previous police statement, Ex. D.17, 

Gomatibai (P.W. 13). Therefore, under these circumstances, the evidence of 
Ramant Singh (P.W.1) that Nathu Singh caused injuries to Gomati bai (P.W.13) 
can be relied upon, provided the evidence of other witnesses is found in 
consonance with said allegation. 

(v) Gomati bai (P.W.13) has also stated in her evidence, that gun shot injury 
was caused to her by Nathu Singh. Although Gomati bai (P.W.13) was confronted 
with her police statement, Ex. D.3, but there is no discrepancy with regard to the 
role allegedly played by Nathu Singh (appellant). Further, the dying declaration, 
Ex. D.18 of Gomatibai (P.W. 13) was recorded by a Doctor, in which She had 
stated that Ramvir had caused injury to her, but on confrontation, She explained 
that since She was not fully conscious, therefore, She might have committed 
mistake in disclosing the name to the Doctor. In the present case, the Doctor who 
had recorded the dying declaration, Ex. D.18 has not been examined. Since, 
Gomati bai (P.W.13) survived, therefore, so called Dying-declaration, Ex. D.18 is 
not admissible under Section 32 of Evidence Act. Further, in the light of the 
explanation given by Gomati bai (P.W. 13) in para 72 of her cross-examination, it 
is held that her Court evidence cannot be discarded in the light of the statement 
which was recorded as Dying declaration, Ex. D.18.

(vi)  Rajabeti (P.W. 15), is an eye witness and is widow of Keshav and mother 
of deceased Jaswant. Rajabeti (P.W. 15) has also stated that the Nathu Singh 
(appellant) caused gun shot injury to Gomati bai (P.W.13). Although in para 2 of 
her examination-in-chief, this witness had earlier stated that Nathu Singh had 
caused injury to Manohar, but in cross examination by Trial Court, this witness in 
para 5 of her cross examination, clarified that Gomatibai (P.W. 13) sustained 
injuries due to gun shot fired by Nathu Singh. Although Rajabeti (P.W.15) was 
confronted with her police statement, Ex. D.4, but there is no discrepancy with 
regard to the role allegedly played by Nathu Singh (appellant).

(vii) Manohar Singh (P.W.16) is an injured witness. He has also stated that 
Nathu Singh, caused injury to Gomati bai (P.W.13). This witness was confronted 
with his statement, Ex. D.5, in which he had stated that Kaushlendra (acquitted) 
fired a gun shot on this witness, but as this witness bent down, therefore, the said 
shot hit Gomati bai (P.W.13). In reply it was stated by this witness that he had not 
given the statement " then Kaushlendra fired ........hit Gomati bai".
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then he replied that he cannot explain as to how the police has written that 
"Ghanshyam had fired gun shot causing injury to Raghunath", but in fact Nathu 
Singh had shot Raghunath Singh. Since, there is a material contradiction in the 
evidence of this witness and his police statement, Ex. D.17 of this witness, 
therefore, the evidence of this witness that Nathu Singh had shot Raghunath 
Singh, cannot be accepted. 

(ii) Ramant Singh (P.W.1) in his Court evidence, stated that Keshav, Jaswant 
and Mamta were shot by Ramvir Singh.

(iii) Ramant Singh (P.W.1) was confronted with his police statement,
Ex. D.1, in which he had stated that it was Ghanshyam, who shot Mamta. In para 
94 of his cross-examination, it was clarified by this witness that since, various 
persons had already died, therefore, he was un-confortable. Accordingly, it was 
claimed that he had wrongly disclosed in his police statement, Ex. D.1, that 
Ghanshyam had shot Mamta. In para 96 of his cross examination, this witness 
replied that in fact he had disclosed to the S.H.O., that Ramvir had shot Mamta. 
Thus, according to this witness, Ramvir Singh also shot Mamta. 

130. (i)Ramant Singh (P.W.1) in his Dehati Nalishi, Ex. P.1 and F.I.R., Ex. P.10 
has stated that Ramvir Singh shot Keshav and Jaswant.

(ix) Thus, it is clear that as per Dehati Nalishi, Ex. P.1, F.I.R., Ex. P.10, Nathu 
Singh was armed with .12 bore gun and had also fired, whereas Ramant Singh 
(P.W.1), Gomati bai (P.W.13), Rajabeti (P.W.15), and Kumher Singh (P.W.17) 
have stated that the appellant Nathu Singh (appellant) caused gun shot injuries to 
Gomatibai (P.W.13).

(iv)  Gomati bai (P.W. 13) has stated that Ramvir Singh shot Keshav and 
Jaswant. Further, it is stated that Ghanshyam shot Raghunath @ Chhote Singh. 
Gomati bai (P.W.13) in her police statement Ex. D.3, had not claimed that She had 
seen Ramvir Singh or Ghanshyam causing any gunshot injury to Keshav, Jaswant 
and Raghuvir. On the contrary, She had stated that "She came to know" that 
Ramvir Singh, killed Keshav and Jaswant, whereas Ghanshyam killed 
Raghunath. When She was confronted with her police statement, Ex. D.3, then in 
para 26 of her cross examination, She claimed that She never disclosed to police 
that "She came to know" and could not explain as to how, "She came to know" was 
mentioned in here Police statement, Ex. D.3. Thus in view of vital contradiction in 
the evidence of Gomati bai (P.W.13), it is held that She did not see that who caused 
gun shot injuries to Keshav, Jaswant and Raghunath @ Chhote Singh. However, it 
is held that immediately after the incident, she came to know that Ramvir Singh 
has killed Keshav and Jaswant, whereas Ghanshyam has killed Raghunath @ 
Chhote Singh. 

Ramvir Singh (Cr.A. No. 425/2005)
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(v) Manohar Singh (P.W. 16) has stated in his court evidence that it was 
Ramvir (appellant) who shot Keshav and Jaswant. Thus, according to this 
witness, Ramvir Singh killed Keshav and Jaswant.

(iv) Rajabeti (P.W.15) has stated that Ramvir Singh (appellant) shot Jaswant, 
Keshav and Mamta. Rajabeti was not confronted with her police statement Ex. 
D.4, in which She had stated that it was Ghanshyam who shot Mamta. It is well 
established principle of law that unless and until, the contradiction is pointed out 
to the witness, the defence cannot take advantage of such discrepancy. The 
Supreme Court in the case of V.K. Mishra Vs. State of Uttarakhand reported in 
(2015) 9 SCC 588 has held as under :

Since, the attention of this witness was not drawn to her previous 
statement with regard to contradiction on the issue as to who caused gun shot 
injury to Mamta, therefore, this Court cannot look into the previous statement i.e., 
police statement of this witness. Accordingly, as per evidence of Rajabeti (P.W. 
15) it was Ramvir who shot Mamta also. Thus, according to this witness, Ramvir 
Singh, shot Keshav, Jaswant and Mamta.

93.  19. Under Section 145 of the Evidence Act when it is intended to 
contradict the witness by his previous statement reduced into writing, 
the attention of such witness must be called to those parts of it which are 
to be used for the purpose of contradicting him, before the writing can be 
used. While recording the deposition of a witness, it becomes the duty of 
the trial court to ensure that the part of the police statement with which it 
is intended to contradict the witness is brought to the notice of the 
witness in his cross-examination. The attention of witness is drawn to 
that part and this must reflect in his cross-examination by reproducing it. 
If the witness admits the part intended to contradict him, it stands proved 
and there is no need to further proof of contradiction and it will be read 
while appreciating the evidence. If he denies having made that part of 
the statement, his attention must be drawn to that statement and must be 
mentioned in the deposition. By this process the contradiction is merely 
brought on record, but it is yet to be proved. Thereafter when 
investigating officer is examined in the court, his attention should be 
drawn to the passage marked for the purpose of contradiction, it will 
then be proved in the deposition of the investigating officer who again 
by referring to the police statement will depose about the witness having 
made that statement. The process again involves referring to the police 
statement and culling out that part with which the maker of the statement 
was intended to be contradicted. If the witness was not confronted with 
that part of the statement with which the defence wanted to contradict 
him, then the court cannot suo motu make use of statements to police not 
proved in compliance with Section 145 of the Evidence Act that is, by 
drawing attention to the parts intended for contradiction.
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(viii) According to the witnesses, Ramvir Singh was carrying .315 bore gun, 
whereas Ghanshyam was carrying .12 bore gun. As per postmortem report of 
Mamta, Ex. P.28, as well as F.S.L. report, Ex. P.39, one piece of .315 bullet was 
recovered from the dead body of Mamta. As per postmortem report, Ex. P.28, one 
pellet was also recovered from the dead body of Mamta. Thus, it is clear that 
deceased Mamta had suffered two gun shots, i.e., one by .315 bore gun and 
another by .12 bore gun. Accordingly, whether Ramvir Singh shot Mamta or not 
shall be considered in the following paragraphs. Further, Raghunath @ Chhote 
Singh had suffered pellet injuries, whereas Ramvir Singh was carrying .315 bore 
mouser. Therefore, whether Raghunath @ Chhote Singh died due to gun shot 
fired by Ramvir Singh or not shall also be considered in the following paragraphs.

(vi) Thus, from the evidence of Ramant Singh (P.W.1), Rajabeti (P.W. 15), 
Manohar Singh (P.W. 16) and Kumher Singh (P.W. 17), it is clear that Ramvir 
Singh (appellant) shot Keshav and Jaswant.

(vi) Kumher Singh (P.W. 17) has stated that he could not see as to who caused 
gun shot injury to Mamta. However, it was specifically stated by him that Ramvir 
Singh shot Jaswant Singh and Keshav Singh.

131. (i)Ramant Singh (P.W.1) in his Dehati Nalishi, Ex. P.1 and F.I.R., Ex. P.10 
had informed that Ghanshyam shot Raghunath @ Chhote Singh and Mamta, 
whereas in his Court evidence, Ramant Singh (P.W.1) has stated that Ghanshyam 
shot Raghunath @ Chhote Singh, whereas Ramvir Shot Mamta. Ramant Singh 
(P.W.1) in his police statement, Ex. D.1 had stated that Ghanshyam had shot 
Mamta and accordingly, he was confronted with such contradiction in his police 
statement Ex. D.1. In para 94 of his cross-examination, it was clarified by this 
witness that since, various persons had already died, therefore, he was un-
confortable (sic : comfortable). Accordingly, it was claimed that he had wrongly 
disclosed in his police statement, Ex. D.1 that Ghanshyam had shot Mamta. In 
para 96 of his cross examination, this witness replied that in fact he had disclosed 
to the S.H.O., that Ramvir had shot Mamta. Thus,it is held that Ramant Singh 
(P.W.1) has claimed that Ghanshyam had shot Raghunath.

(vii) There is some discrepancy as to who caused gun shot injury to Mamta. 
Ramant Singh (P.W.1) and Rajabeti (P.W. 15) says, that it was Ramvir who caused 
gun shot injury to Mamta, whereas Gomati bai (P.W.13), and Manohar Singh 
(P.W.16) have stated that in fact Ghanshyam caused gun shot injury to Mamta.

Ghanshyam (Cr.A. 401/2005)

(ii) Gomati bai (P.W. 13) has stated that Mamta was standing along with her, 
when Ghanshyam shot Mamta. Although Gomati bai (P.W.13) was confronted 
with her police statement, Ex. D. 3 in respect of other aspects, but there is no 
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(v) Kumher Singh (P.W. 17) in para 7 of his cross examination by Court, has 
stated that Nathu Singh shot Raghunath Singh. So far as the role played by 
Ghanshyam Singh is concerned, it was stated by this witness that Ghanshyam 
Singh was also armed with gun and was firing.

discrepancy regarding causing injury to Mamta, because in her police statement, 
Ex. D.3, She had stated that it was Ghanshyam who shot Mamta. Thus, it is clear 
that the evidence of Gomati bai (P.W.13) is consistent so far it relates to the 
allegation that Ghanshyam shot Mamta. So far as the allegation of killing 
Raghunath @ Chhote Singh by Ghanshyam is concerned, this witness in her 
police statement, Ex. D.3 had stated that lateron, "She came to know" that 
Ghanshyam killed Raghunath @ Chhote Singh. Thus, according to Gomati bai 
(P.W.13), Ghanshyam shot Mamta, and also came to know immediately after the 
incident, that Ghanshyam killed Raghunath @ Chhote Singh also. However, in 
the light of evidence of Gomatibai (P.W.13) it can be held that it is her claim that 
Ghanshyam shot Mamta.

(iii) Rajabeti (P.W. 15) has stated in her Court evidence that Ghanshyam shot 
Raghunath and Kaushlendra (acquitted) shot Mamta. On cross examination by 
Court, this witness in para 5 of her evidence stated that Mamta was shot by 
Ramvir, whereas in her police statement, Ex. D.4, She has stated that Ghanshyam 
shot Raghunath and Mamta. However, She was not confronted with contradiction 
in causing injury to Mamta. As statement recorded under Section 161 of Cr.P.C. is 
not a substantial piece of evidence, therefore, her police statement cannot be read 
against Ghanshyam with regard to causing death of Mamta. Thus, the evidence of 
Rajabeti (P.W.15) can be read only to the extent that Ghanshyam caused death of 
Raghunath.

(iv) Manohar Singh (P.W. 16) has stated that Ghanshyam shot Raghunath @ 
Chhote Singh and Mamta. Manohar Singh (P.W.16) was confronted with his 
police statement, Ex. D.5, in respect of certain contradictions regarding other 
aspects, but there is no contradiction with regard to the role played by 
Ghanshyam. Thus, according to Manohar Singh (P.W.15), Ghanshyam shot 
Raghunath and Mamta.

132.  For the sake of convenience, chart showing the allegations made by the 
witnesses, of causing injuries to different persons, is as under : 
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Defence of Appellants Ghanshyam and Ramvir Singh

133. Before proceeding further, this Court thinks to apposite to consider the 
defence of the appellants Ghanshyam and Ramvir Singh.

134.  The appellant Ghanshyam and Ramvir have taken a defence of plea of 
alibi. It is well established principle of law that plea of alibi is required to be 
proved by the accused by leading cogent evidence. The Supreme Court in the case 
of Jitender Kumar Vs. State of Haryana reported in (2012) 6 SCC 204 has held as 
under :
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The Supreme Court in the case of Om Prakash v. State of Rajasthan, 
reported in (2012) 5 SCC 201 has held as under :

71. Once PW 10 and PW 11 are believed and their statements are found 
to be trustworthy, as rightly dealt with by the courts below, then the plea 
of abili raised by the accused loses its significance. The burden of 
establishing the plea of alibi lay upon the appellants and the appellants 
have failed to bring on record any such evidence which would, even by 
reasonable probability, establish their plea of alibi. The plea of alibi in 
fact is required to be proved with certainty so as to completely exclude 
the possibility of the presence of the accused at the place of occurrence 
and in the house which was the home of their relatives. (Ref. Sk. Sattar v. 
State of Maharashtra)

32. Drawing a parallel between the plea of minority and the plea of alibi, 
it may be worthwhile to state that it is not uncommon to come across 
criminal cases wherein an accused makes an effort to take shelter under 
the plea of alibi which has to be raised at the first instance but has to be 
subjected to strict proof of evidence by the court trying the offence and 
cannot be allowed lightly in spite of lack of evidence merely with the aid 
of salutary principle that an innocent man may not have to suffer 
injustice by recording an order of conviction in spite of his plea of alibi.

The Supreme Court in the case of Jumni Vs. State of Haryana reported in 
(2014) 11 SCC 355 has held as under :

23. On the standard of proof, it was held in Mohinder Singh v. State that 
the standard of proof required in regard to a plea of alibi must be the 
same as the standard applied to the prosecution evidence and in both 
cases it should be a reasonable standard. Dudh Nath Pandey goes a step 
further and seeks to bury the ghost of disbelief that shadows alibi 
witnesses, in the following words: (Dudh Nath case, SCC p. 173, para 
19)

"19. ... Defence witnesses are entitled to equal treatment 
with those of the prosecution. And, courts ought to 
overcome their traditional, instinctive disbelief in defence 
witnesses. Quite often, they tell lies but so do the prosecution 
witnesses."

135.  Ghanshyam (D.W.1) has examined himself under Section 315 of Cr.P.C. 
He has stated that he is a teacher in Govt. School and from the date of his 
appointment, he is residing in village Kheriya, in the house of one Rajendra Singh 

Therefore, the evidence led by Ghanshyam and Ramvir Singh in support 
of their plea of Alibi shall be considered in the light of the degree of proof as 
pointed out by the Supreme Court in the above mentioned judgments.
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137.  Further, taking a false plea of alibi, would also be an additional link to the 
circumstances, although false plea of alibi cannot be a sole criteria to record 
conviction. The Supreme Court in the case of Subramaniam v. State of T.N., 
reported in (2009) 14 SCC 415 has held as under :

Tomar as his tenant. He further stated that only on special occasions, he goes to 
village Khoyala, where incident took place. It is further stated by him that on 
27-10-2000, when he went to Porsa to collect his salary, then he came to know that 
some people have been killed. He has further stated that he was illegally detained 
by R.S. Ghuraiya (P.W. 20) and accordingly, he had also filed a writ petition in the 
nature of Habeas Corpus. He has also stated that on 18-7-2000 some dispute arose 
between Kaushlendra Singh and Virendra, Sultan Singh, Manohar Singh (P.W. 
16), Dinesh and Ramesh. Accordingly, a complaint Ex. D.6 was filed for offence 
under Section 323,294,506(B), 427,336 of I.P.C. The statement of Kaushlendra 
recorded under Section 200 of Cr.P.C. is Ex. D.8, statement of Rajesh under 
Section 202 of Cr.P.C. is Ex. D.9, statement of Brajesh under Section 202 of 
Cr.P.C. is Ex. D.10 and the copies of the ordersheets are Ex. D.11 and D.12. He 
also stated that a false F.I.R., Ex. P.14 was lodged by Sultan Singh on the basis of 
which the police filed charge sheet, Ex.D.15 and by judgment, Ex. D.13, 
Ghanshyam, Kaushlendra and Ramvir have been acquitted. Since, the complaint 
was filed, therefore, Sultan, Manohar, Dinesh, Ramesh and Ramant (P.W. 1) were 
having grudge against him. In cross-examination, Ghanshyam claimed that 
distance between village Kheriya and Khoyala, where incident took place, is 
about 116-17 Km.s and not 1-2 Km. He accepted that he has not filed any 
document to show that he was on duty from 16-10-2000 to 26-10-2000. He denied 
that on the date of incident, he was in village Khoyala.

136.  Thus, if the defence of Ghanshyam regarding plea of alibi is considered, 
then it is clear that he had never claimed that on 16-10- 2000, he was in village 
Kheriya. He has not filed any document to show that he was on duty from 16-10-
2000 till 26-10-2000. Further, in criminal complaint Ex. D.6 and his statement Ex. 
D.8, this witness had disclosed his address as village Khoyala and not village 
Kheriya. Further according to Ghanshyam himself, the distance between village 
Kheriya and village Khoyala is only 16-17 Kms. Thus, it cannot be said that it was 
physically impossible for him to remain present in village Khoyala at the time of 
incident. Further, this witness has not examined Rajendra Singh Tomar, in whose 
house, Ghanshyam was claiming that he was residing as a tenant. Thus, it is held 
that Ghanshyam has failed to prove his plea of alibi. Further, he has claimed that 
because of some incident which took place on 18-7-2000, there was an enmity 
between the parties. As already held, enmity is a double edged weapon and it also 
provides motive for committing offence.
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140. Parvat Singh Sengar (D.W.3) has claimed that he is having 25 acres of land 
and Ramvir Singh was cultivating the same on batai. However, this witness has 
not filed any document to show that he is the owner of 25 acres of land in village 
Patrai. He further admitted that his grand father Jahar Singh and father-in-law of 
Ramvir, Kamal Singh are real brothers. Therefore, it is clear that Parvat Singh 
Sengar (D.W.3) is not an independent witness. Further, this witness has not 
clarified the residential address of Ramvir Singh in village Patrai. Thus, in 
absence of any evidence that Parvat Singh Sengar (D.W.3) is having any 
agricultural land in village Patrai, coupled with the fact that he is a near relative of 
Ramvir Singh, this Court is of the considered opinion, that Ramvir Singh has 
failed to prove that he had ever shifted to village Patrai and was not present in 
village Khoyala at the time of incident.

34 .........Failure to prove the plea of alibi and/or giving of false evidence 
itself may not be sufficient to arrive at a verdict of guilt; it may be an 
additional circumstance. But before such additional circumstance is 
taken into consideration, the prosecution must prove all other circumstances 
to prove his guilt.

139. Considered the evidence of Binda Singh Tomar (D.W.2). Ishnokumari, the 
wife of Ramvir was elected as Sarpanch of Gram Panchayat, Khoyala, therefore, 
there was no reason for Ramvir to shift to village Patrai. Ramvir has not clarified 
the reason for his shifting to village Patrai. Further, Ramvir has not examined any 
witness, in whose house, he was residing as tenant, because Binda Singh Tomar 
(D.W.2) has not claimed that Ramvir Singh was residing in his house. Thus, it is 
clear that Binda Singh Tomar (D.W.2) is not a reliable witness.

138. Ramvir Singh has examined Binda Singh Tomar (D.W.2) and Parvat 
Singh Sengar (D.W.3). Ramvir Singh is the brother-in-law (Jija) of Binda Singh 
Tomar (D.W.2). He has stated that Ramvir was arrested from village Patrai. 
Ramvir is residing in village Patrai for the last 6-7 years back and is cultivating 
lands on Batai. He has further claimed that in the night of Karvachouth, Ramvir 
and his sister Ishnokumari were in village Patrai. In cross-examination, this 
witness accepted, that Ishnokumari was elected as Sarpanch of Gram Panchayat 
Khoyala. He further claimed that most probably, Ishnokumari had shifted to 
village Patrai in the year 1999.

142. This Court has already held that the principle of falsus in uno falsus in 
omnibus has no application in India and the Court must try to remove grain from 

141. By referring to para 144 and 149 of the impugned judgment, it is 
submitted by the Counsel for the appellants, that the Trial Court, itself has come to 
a conclusion that there are certain improvements in the evidence of the witnesses, 
and they have tried to over implicate other accused persons, therefore, the 
evidence of the witnesses are not reliable.
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(b)  So far as the murder of Raghunath @ Chhote Singh is concerned, Ramant 
Singh (P.W. 1), Rajabeti (P.W. 15) and Manohar Singh (P.W. 16) have stated in 
single voice that it was Ghanshyam who shot Raghunath @ Chhote Singh. 
Kumher Singh (P. 17) has also stated that Ghanshyam was having gun and he too 
had fired. Although, the Trial Court has held that it was Ramvir Singh who killed 
Raghunath @ Chhote Singh, but the said finding recorded by the Trial Court is 
contrary to record. As per the Postmortem report of Raghunath @ Chhote Singh, 
Ex. P.35, no exit wound was found and three pellets were also recovered from the 
dead body of Raghunath @ Chhote Singh, which were seized vide seizure memo 
Ex. P. 26. Ghanshyam Singh was armed with .12 bore gun and cartridge having 
pellets are used in the said gun. Since, Raghunath @ Chhote Singh had suffered 
pellet injuries, and Ghanshyam was having.12 bore gun, therefore, it is clear that 
Raghunath @ Chhote Singh, died of gun shot fired by Ghanshyam. A charge 
under Section 302 of I.P.C. was also framed against Ghanshyam for killing 

145. No other argument was advanced by the Counsel for the appellants.

146. If the evidence of all the witnesses along with the weapons used by the 
appellants are considered, then the following conclusion would emerge :

143. By referring to the findings given by the Trial Court in para 165, 166, 169, 
175, 177, 178, 179, 181, 182 and 194 of Judgment, it is submitted by the Counsel 
for the appellants, that the Trial Court, itself has found that the incident cannot 
take place only on the question of bursting of crackers and thus, the witnesses and 
investigating officer have tried to suppress some part of the incident.

144. It is suffice to say, that this Court while deciding the Cr.A. No. 584 of 2008 
filed by the State of M.P. against the acquittal of Ramant Singh (P.W.1), has 
already held that Ramant Singh (P.W.1) did not commit murder of Brajesh. In fact, 
by shifting the dead body and by improving their version, specifically in the light 
of the fact that F.I.R., by Angad Singh in cross S.T. No. 229/2003 was lodged 
against unknown persons, the appellants have tried to suppress the very genesis of 
the incident. Therefore, in the light of findings recorded by this Court in Cr.A. No. 
584 of 2008, the findings given by the Trial Court in the above mentioned 
paragraphs loses its importance.

(a)    So far as the murder of Keshav and Jaswant is conerned, all the witnesses 
have stated in single voice that Ramvir Singh, killed Keshav and Jaswant. The 
ocular evidence is supported by Postmortem report. Further, Ramvir Singh was 
allegedly having .315 bore gun and bullet injuries were found in the dead bodies 
of Keshav and Jaswant. Accordingly, it is held that Ramvir Singh killed Keshav 
and Jaswant. 

the chaff. The Trial Court after appreciating the evidence has already acquitted 
some of the co-accused persons.
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Raghunath. Under these circumstances, it is held that it was Ghanshyam who 
killed Raghunath @ Chhote Singh.

(c) There is some discrepancy as to who caused gun shot injuries to deceased 
Mamta. According to Ramant Singh (P.W.1) and Rajabeti (P.W. 15), it was 
Ramvir Singh who shot Mamta, whereas according to Gomati bai (P.W. 13) and 
Manohar Singh (P.W. 15), Mamta was shot by Ghanshyam Singh. Under these 
circumstances, it becomes necessary to verify the ocular evidence with medical 
evidence as well as ballistic evidence. As per Postmortem report, Ex. P.28, one 
piece of .315 bore bullet and one pellet were recovered from the dead body of 
Mamta. Thus, it is clear that deceased Mamta had suffered gun shots from two 
different guns. One injury was caused by bullet and a piece of .315 bore bullet was 
also recovered from her dead body and another gun shot injury (three charring 
injuries) were caused by pellets and one pellet was also recovered from her dead 
body. Ramvir Singh was having .315 bore gun whereas Ghanshyam was having 
.12 bore gun. Thus, it is clear that in fact there is no discrepancy in the evidence of 
the witnesses. Thus, it is held that Mamta suffered injuries from gun shots fired by 
Ramvir Singh and Ghanshyam Singh. According to Postmortem report, the cause 
of death was shock due to injuries due to gun shot (firearm). The three charring 
injuries from which one pellet was recovered were found on the thigh of Mamta.   
Thus, in all probabilities, those three charring injuries were not sufficient to cause 
death. Accordingly, it is held that gun shot fired by Ramvir Singh, caused death of 
Mamta. However, no charge under Section 302 of I.P.C. for committing murder of 
Mamta was framed, but a charge under Section 302/149 of I.P.C. for committing 
murder of Mamta was framed. Thus, it is held that the appellant Ramvir Singh 
cannot be held guilty for offence under Section 302 of I.P.C. for committing 
murder of Mamta.

(d)  So far as the injury sustained by Manohar Singh (P.W. 16) is concerned, it 
is the evidence of the witnesses, that it was Kaushlendar Singh who caused gun 
shot injury to Manohar Singh. However, in Dehati Nalishi, Ex. P.1, although, the 
presence of Kaushlendra on the spot was mentioned, but it was alleged that 
Kaushlendra Singh along with others was bursting crackers. When it was objected 
by Manohar Singh, then he abused him. However, no role after the opening of fire 
was attributed to him. Further, there was no allegation that Kaushlendra was 
having any firearm or had fired any gun  shot. Since, the Trial Court has already 
acquitted Kaushlendra Singh, and the State Appeal No. 790/2005 against his 
acquittal has also been dismissed by this Court by a separate judgment passed 
today, therefore, in absence of any specific allegation against any of the 
appellants, it is held, that Ramvir Singh, Nathu Singh and Ghanshyam Singh were 
sharing common intention to make an attempt to commit murder of Manohar 
Singh.
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(e)  So far as the injuries sustained by Gomati bai (P.W. 13) is concerned, it is 
clear from her M.L.C., Ex. P. 11A, as well as x-ray report, Ex. P22, multiple 
metallic radio-opaque irregular size foreign body Shadows were found in the soft 
tissue under the muscles. Thus, it is clear that Gomatibai (P.W.13) had suffered 
pellet injuries which could have been caused by .12 bore gun. According to the 
evidence of witnesses, Nathu Singh was having .12 bore gun and he had caused 
gun shot injury to Gomatibai (P.W.13).

A .12 bore gun was also seized from the possession of Nathu Singh vide 
seizure memo, Ex. P. 29. Although independent witnesses of seizure namely 
Mewaram (P.W.10) and Lakhan Singh (P.W. 12) have turned hostile and have not 
supported the prosecution story, but they have admitted their signatures on seizure 
memo, Ex. P.29. Why they put their signatures on the seizure memo, Ex. P.29 has 
not been explained by them. The Supreme Court in the case of Ramesh Harijan 
Vs. State of U.P. Reported in (2012) 5 SCC 777 has held as under :

22.4. The recovery of part of the sheet and white clothes having blood 
and semen as per the FSL report has been disbelieved by the trial court in 
view of the fact that Ram Prasad alias Parsadi (PW 5) and Bhikari (PW 
10) did not support the prosecution case like other witnesses who did not 
support the last seen theory. The trial court failed to appreciate that both 
the said witnesses, Ram Prasad alias Parsadi (PW 5) and Bhikari (PW 
10) had admitted their signature/thumb impression on the recovery 
memo. The factum of taking the material exhibits and preparing of the 
recovery memo with regard to the same and sending the cut out portions 
to the serologist who found the blood and semen on them vide report 
dated 21-3-1996 (Ext. Ka-21) is not disputed. The serological report also 
revealed that the vaginal swab which was taken by the doctor was also 
human blood and semen stained.

23. It is a settled legal proposition that the evidence of a prosecution 
witness cannot be rejected in toto merely because the prosecution chose 
to treat him as hostile and cross-examine him.

"6. ... The evidence of such witnesses cannot be treated as 
effaced or washed off the record altogether but the same can be 
accepted to the extent that their version is found to be 
dependable on a careful scrutiny thereof." [Vide Bhagwan 
Singh v. State of Haryana; Rabindra Kumar Dey v. State of 
Orissa; Syad Akbar v. State of Karnatak and Khujji v. State of 
M.P.(SCC p. 635, para 6).]

24. In State of U.P. v. Ramesh Prasad Misra (SCC p. 363, para 7) this 
Court held that evidence of a hostile witness would not be totally 
rejected if spoken in favour of the prosecution or the accused but 
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"83. Thus, the law can be summarised to the effect that the 
evidence of a hostile witness cannot be discarded as a whole, 
and relevant parts thereof which are admissible in law, can be 
used by the prosecution or the defence."

"8. ... the court must make an attempt to separate grain from the 
chaff, the truth from the falsehood, yet this could only be 
possible when the truth is separable from the falsehood. Where 
the grain cannot be separated from the chaff because the grain 
and the chaff are so inextricably mixed up that in the process of 
separation, the court would have to reconstruct an absolutely 
new case for the prosecution by divorcing the essential details 
presented by the prosecution completely from the context and 
the background against which they are made, then this principle 
will not apply."

27. In Sukhdev Yadav v. State of Bihar this Court held as under: (SCC p. 
90, para 3)

26. In Balaka Singh v. State of Punjab, this Court considered a similar 
issue, placing reliance upon its earlier judgment in Zwinglee Ariel v. 
State of M.P. and held as under: (Balaka Singh case, SCC p. 517, para 8)

28. A similar view has been reiterated in Appabhai v. State of Gujarat 
(SCC pp. 246-47, para 13) wherein this Court has cautioned the courts 
below not to give undue importance to minor discrepancies which do not 

"3. It is indeed necessary, however, to note that there would 
hardly be a witness whose evidence does not contain some 
amount of exaggeration or embellishment—sometimes there 
would be a deliberate attempt to offer the same and sometimes 
the witnesses in their over anxiety to do better from the witness 
box detail out an exaggerated account."

required to be subjected to close scrutiny and that portion of the evidence 
which is consistent with the case of the prosecution or defence can be 
relied upon. A similar view has been reiterated by this Court in Balu 
Sonba Shinde v. State of Maharashtra, Gagan Kanojia v. State of 
Punjab; Radha Mohan Singh v. State of U.P., Sarvesh Narain Shukla v. 
Daroga Singh and Subbu Singh v. State.

25. Undoubtedly, there may be some exaggeration in the evidence of the 
prosecution witnesses, particularly that of Kunwar Dhruv Narain Singh 
(PW 1), Jata Shankar Singh (PW 7) and Shitla Prasad Verma (PW 8). 
However, it is the duty of the court to unravel the truth under all 
circumstances.

[See also C. Muniappan v. State of T.N. (SCC p. 596, para 83) 
and Himanshu v. State (NCTof Delhi).]
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shake the basic version of the prosecution case. The court by calling into 
aid its vast experience of men and matters in different cases must 
evaluate the entire material on record by excluding the exaggerated 
version given by any witness for the reason that witnesses nowadays go 
on adding embellishments to their version perhaps for the fear of their 
testimony being rejected by the court. However, the courts should not 
disbelieve the evidence of such witnesses altogether if they are 
otherwise trustworthy.

29. In Sucha Singh v. State of Punjab (SCC pp. 113-14, para 51) this 
Court had taken note of its various earlier judgments and held that even 
if major portion of the evidence is found to be deficient, in case residue is 
sufficient to prove guilt of an accused, it is the duty of the court to 
separate grain from chaff. Falsity of particular material witness or 
material particular would not ruin it from the beginning to end. The 
maxim falsus in uno, falsus in omnibus has no application in India and 
the witness cannot be branded as a liar. In case this maxim is applied in 
all the cases it is to be feared that administration of criminal justice 
would come to a dead stop. Witnesses just cannot help in giving 
embroidery to a story, however true in the main. Therefore, it has to be 
appraised in each case as to what extent the evidence is worthy of 
credence, and merely because in some respects the court considers the 
same to be insufficient or unworthy of reliance, it does not necessarily 
follow as a matter of law that it must be disregarded in all respects as 
well.

It is well established principle of law that the evidence of Police personal 
(sic : personnel) cannot be discarded only because of the fact, that either he is an 
investigating officer or his evidence is not corroborated by independent witness. 
The Supreme Court in the case of Rohtash Kumar v. State of Haryana, reported in 
(2013) 14 SCC 434 has held as under:

35. The term witness, means a person who is capable of providing 
information by way of deposing as regards relevant facts, via an oral 
statement, or a statement in writing, made or given in the court, or 

_32otherwise. In Pradeep Narayan Madgaonkar v. State of Maharashtra  
this Court examined the issue of the requirement of the examination of 
an independent witness, and whether the evidence of a police witness 
requires corroboration. The Court therein held that the same must be 
subject to strict scrutiny. However, the evidence of police officials 
cannot be discarded merely on the ground that they belonged to the 
police force, and are either interested in the investigating or the 

Further, V.K. Sharma (P.W.21) has stated that on 24-12-2000, he had 
arrested Nathu Singh and his confessional statement, Ex. P.50 was recorded. On 
production of .12 bore gun by Nathu Singh, the same was seized vide seizure 
memo, Ex. P.29.

1447I.L.R.[2021]M.P. Nathu Singh Vs. State of M.P. (DB)



The Supreme Court in the case of Mukesh Singh Vs. State (NCT of Delhi), 
reported in (2020) 10 SCC 120 has held as under :

21. It is a settled principle of criminal law that only the person who 
actually commits the offence can be held guilty and sentenced in 
accordance with law. However, Section 34 lays down a principle of joint 
liability in a criminal act, the essence of which is to be found in the 
existence of common intention, instigating the main accused to do the 
criminal act, in furtherance of such intention. Even when separate acts 
are done by two or more persons in furtherance of a common intention, 

11.....The informant/investigator concerned will be cited as a witness 
and he is always subject to cross-examination. There may be cases in 
which even the case of the prosecution is not solely based upon the 
deposition of the informant/informant-cum-investigator but there may 
be some independent witnesses and/or even the other police witnesses. 
As held by this Court in a catena of decisions, the testimony of police 
personnel will be treated in the same manner as testimony of any other 
witness and there is no principle of law that without corroboration by 
independent witnesses his testimony cannot be relied upon. [See 
Karamjit Singh v. State (NCT of Delhi).] As observed and held by this 
Court in Devender Pal Singh v. State (NCT of Delhi), the presumption 
that a person acts honestly applies as much in favour of a police officer as 
of other persons, and it is not judicial approach to distrust and suspect 
him without good grounds therefor.

One fired cartridge was also found embedded in the barrel. Thus, it is held 
that one .12 bore gun and fired cartridge were seized from the possession of Nathu 
Singh. 

Lalaram (P.W.5) had examined the .12 bore gun. Lalaram (P.W. 5) is an 
armorer working in the police department and according to the report of the 
armorer, Ex. P.19, the said gun was found in working condition. Therefore, it is 
held that Nathu Singh (Cr.A. No. 397/2005) caused gun shot injuries to Gomati 
bai (P.W.13).

prosecuting agency. However, as far as possible the corroboration of 
their evidence on material particulars, should be sought. (See also Paras 
Ram v. State of Haryana, Balbir Singh v. State, Kalpnath Rai v. State, M. 
Prabhulal v. Directorate of Revenue Intelligence and Ravindran v. Supt. 
of Customs)

Whether, the appellants Nathu Singh, Ramvir Singh and Ghanshyam were 
sharing common intention

147.  The Supreme Court in the case of Chhota Ahirwar v. State of M.P., 
reported in (2020) 4 SCC 126 has held as under :
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each person is liable for the result of all the acts as if all the acts had been 
done by all of these persons.

26. To attract Section 34 of the Penal Code, no overt act is needed on the 
part of the accused if they share common intention with others in respect 
of the ultimate criminal act, which may be done by any one of the 
accused sharing such intention [see Asoke Basak, SCC p. 669]. To quote 
from the judgment of the Privy Council in the famous case of Barendra 
Kumar Ghosh, "they also serve who stand and wait".

24. Section 34 is only attracted when a specific criminal act is done by 
several persons in furtherance of the common intention of all, in which 
case all the offenders are liable for that criminal act in the same manner 
as the principal offender as if the act were done by all the offenders. This 
section does not whittle down the liability of the principal offender 
committing the principal act but additionally makes all other offenders 
liable. The essence of liability under Section 34 is simultaneous 
consensus of the minds of persons participating in the criminal act to 
bring about a particular result, which consensus can even be developed 
at the spot as held in Lallan Rai v. State of Bihar. There must be a 
common intention to commit the particular offence. To constitute 
common intention, it is absolutely necessary that the intention of each 
one of the accused should be known to the rest of the accused.

25. Mere participation in crime with others is not sufficient to attribute 
common intention. The question is whether, having regard to the facts 
and circumstances of this case, it can be held that the prosecution 
established that there was a common intention between the appellant-
accused and the main accused Khilai to kill the complainant. In other 
words, the prosecution is required to prove a premeditated intention of 
both the appellant-accused and the main accused Khilai, to kill the 
complainant, of which both the appellant-accused and the main accused 
Khilai were aware. Section 34 of the Penal Code, is really intended to 
meet a case in which it is difficult to distinguish between the acts of 
individual members of a party and prove exactly what part was played 
by each of them.

23. Common intention can only be inferred from proved facts and 
circumstances as held by this Court in Manik Das v. State of Assam. Of 
course, as held in Abdul Mannan v. State of Assam, the common 
intention can develop during the course of an occurrence.

22. Section 34 is only a rule of evidence which attracts the principle of 
joint criminal liability and does not create any distinct, substantive 
offence as held by this Court in B.N. Srikantiah v. State of Mysore; 
Bharwad Mepa Dana v. State of Bombay and other similar cases. To 
quote Arijit Pasayat, J. in Harbans Kaur v. State of Haryana; the 
distinctive feature of Section 34 is the element of participation in action.

1449I.L.R.[2021]M.P. Nathu Singh Vs. State of M.P. (DB)



27. Common intention implies acting in concert. Existence of a 
prearranged plan has to be proved either from the conduct of the 
accused, or from circumstances or from any incriminating facts. It is not 
enough to have the same intention independently of each other.

149.  It is well established principle of law that if charge under Section 149 of 
I.P.C. has been framed and if it is found that some of the accused persons were not 
guilty and some of the accused had participated in the occurrence and were 
sharing common intention then, they can be convicted with the aid of Section 34 
of I.P.C. and non-framing of charge under Section 34 of I.P.C. would not cause any 
prejudice to them.

41. This question was again examined by this Court in Karnail Singh v. 
State of Punjab wherein the learned Judge Venkatarama Ayyar, J. 
elaborating the law on the subject, held as under: (AIR p. 207, para 7)

The Supreme Court in the case of Mala Singh v. State of Haryana, 
reported in (2019) 5 SCC 127 has held as under :

40. Now coming to the question regarding altering of the charge from 
Section 149 to Section 34 IPC read with Section 302 IPC, this question 
was considered by this Court for the first time in Lachhman Singh v. 
State where Fazl Ali, J. speaking for the Bench held as under: (AIR p. 
170, para 13)

No charge under Section 34 of I.P.C. was framed, but charge under Section 
149 of I.P.C. was framed and its effect

148.  Thus, it is clear that common intention can develop during the course of 
occurrence also. If the facts of this case are considered, then it is clear that Ramvir 
Singh, Nathu Singh and Ghanshyam Singh, fired indiscriminately, thereby 
causing death of Keshav, Jaswant, Raghunath @ Chhote Singh and Mamta and 
causing gun shot injuries to Gomati bai (P.W. 13) and Manohar Singh (P.W. 16). 
Further, coming to the place of occurrence with their .12 bore or .315 bore guns, 
clearly establishes that all the three appellants were sharing common intention.

"13. It was also contended that there being no charge under 
Section 302 read with Section 34, Penal Code, the conviction of 
the appellants under Section 302 read with Section 149 could 
not have been altered by the High Court to one under Section 
302 read with Section 34, upon the acquittal of the remaining 
accused persons. The facts of the case are however such that the 
accused could have been charged alternatively, either under 
Section 302 read with Section 149 or under Section 302 read 
with Section 34. The point has therefore no force." 
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'24. Nor is it possible in this case to have recourse to 
Section 34 because the appellants have not been charged 
with that even in the alternative and the common intention 
required by Section 34 and the common object required by 
Section 149 are far from being the same thing.'

"7. Then the next question is whether the conviction of the 
appellant under Section 302 read with Section 34, when 
they had been charged only under Section 302 read with 
Section 149 was illegal. The contention of the appellants is 
that the scope of Section 149 is different from that of 
Section 34, that while what Section 149 requires is proof 
of a common object, it would be necessary under Section 
34 to establish a common intention and that therefore 
when the charge against the accused is under Section 149, 
it cannot be converted in appeal into one under Section 34. 
The following observations of this Court in Dalip Singh v. 
State of Punjab were relied on in support of this position: 
(AIR p. 366, para 24)

It is true that there is substantial difference between the two sections but 
as observed by Lord Sumner in Barendra Kumar Ghosh v. King 
Emperor, they also to some extent overlap and it is a question to be 
determined on the facts of each case whether the charge under Section 
149 overlaps the ground covered by Section 34. If the common object 
which is the subject-matter of the charge under Section 149 does not 
necessarily involve a common intention, then the substitution of Section 
34 for Section 149 might result in prejudice to the accused and ought not 
therefore to be permitted. But if the facts to be proved and the evidence 
to be adduced with reference to the charge under Section 149 would be 
the same if the charge were under Section 34, then the failure to charge 
the accused under Section 34 could not result in any prejudice and in 
such cases the substitution of Section 34 for Section 149 must be held to 
be a formal matter.

We do not read the observations in Dalip Singh v. State of Punjab as an 
authority for the broad proposition that in law there could be no recourse 
to Section 34 when the charge is only under Section 149. Whether such 
recourse can be had or not must depend on the facts of each case. This is 
in accord with the view taken by this Court in Lachhman Singh v. State, 
where the substitution of Section 34 for Section 149 was upheld on the 
ground that the facts were such 'that the accused could have been 
charged alternatively either under Section 302 read with Section 149, or 
under Section 302 read with Section 34' (AIR p. 170, para 13)."
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"49. The following cases afford no difficulty because they 
directly accord with the view we have set out at length above. In 
Lachhman Singh v. State, it was held that when there is a charge 
under Section 302 of the Penal Code read with Section 149 and 
the charge under Section 149 disappears because of the 
acquittal of some of the accused, a conviction under Section 302 
of the Penal Code read with Section 34 is good even though 
there is no separate charge under Section 302 read with Section 
34, provided the accused could have been so charged on the 
facts of the case. 

42. The law laid down in Lachhman Singh and Karnail Singh was 
reiterated in Willie (William) Slaney wherein Vivian Bose, J. speaking 
for the Bench while referring to these two decisions, held as under: 
[Willie (William) Slaney case, AIR p. 129, para 49]

"14. It is well settled by a catena of decisions that Section 34 as 
well as Section 149 deal with liability for constructive 
criminality i.e. vicarious liability of a person for acts of others. 
Both the sections deal with combinations of persons who 
become punishable as sharers in an offence. Thus they have a 
certain resemblance and may to some extent overlap. But a clear 
distinction is made out between common intention and common 
object in that common intention denotes action in concert and 
necessarily postulates the existence of a pre-arranged plan 
implying a prior meeting of the minds, while common object 
does not necessarily require proof of prior meeting of minds or 
preconcert. Though there is substantial difference between the 
two sections, they also to some extent overlap and it is a 
question to be determined on the facts of each case whether the 
charge under Section 149 overlaps the ground covered by 
Section 34. Thus, if several persons numbering five or more, do 
an act and intend to do it, both Section 34 and Section 149 may 
apply. If the common object does not necessarily involve a 
common intention, then the substitution of Section 34 for 
Section 149 might result in prejudice to the accused and ought 
not, therefore, to be permitted. But if it does involve a common 
intention then the substitution of Section 34 for Section 149 
must be held to be a formal matter. Whether such recourse can 
be had or not must depend on the facts of each case. The non-

The decision in Karnail Singh v. State of Punjab is to the same 
effect and the question about prejudice was also considered."

43. This principle of law was then reiterated after referring to 
law laid down in Willie (William) Slaney in Chittarmal v. State 
of Rajasthan in the following words: (Chittarmal case, SCC p. 
273, para 14)
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"14. Legal position as to whether in the absence of charge under 
Section 34 conviction could be maintained under Section 34 
was cleared by the Constitution Bench in Willie (William) 
Slaney v. State of M.P. where this Court observed at para 86: 
(AIR p. 137)

In such a situation, the absence of a charge under one or other of 
the various heads of criminal liability for the offence cannot be 
said to be fatal by itself, and before a conviction for the 
substantive offence, without a charge, can be set aside, 
prejudice will have to be made out. In most of the cases of this 
kind, evidence is normally given from the outset as to who was 
primarily responsible for the act which brought about the 
offence and such evidence is of course relevant.'

This was reiterated by the Supreme Court a number of times. We may 
refer to Dhanna v. State of M.P. where this position is reiterated after 
referring to the other cases. It held: (SCC pp. 82-83, para 9)

applicability of Section 149 is, therefore, no bar in convicting 
the appellants under Section 302 read with Section 34 IPC, if the 
evidence discloses commission of an offence in furtherance of 
the common intention of them all. (See Barendra Kumar Ghosh 
v. King Emperor; Mannam Venkatadari v. State of A.P.; Nethala 
Pothuraju v. State of A.P. and Ram Tahal v. State ofUP.)"

The Supreme Court in the case of Dhaneswar Mahakud Vs. State of Orissa 
reported in (2006) 9 SCC 307 has held as under :

12. Recently in Gurpreet Singh v. State of Punjab this Court has relied 
upon Ramji Singh v. State of Bihar for the proposition that charges 
framed under simpliciter Section 302 can be changed to Section 302 
read with Section 34 IPC. The relevant portion of the judgment in Ramji 
Singh case is extracted below: (SCC pp. 533-34, paras 14-16) 

'86. Sections 34, 114 and 149 of the Penal Code provide for 
criminal liability viewed from different angles as regards actual 
participants, accessories and men actuated by a common object 
or a common intention; "and the charge is a rolled-up one 
involving the direct liability and the constructive liability" 
without specifying who are directly liable and who are sought to 
be made constructively liable.

'9. It is, therefore, open to the court to take recourse to 
Section 34 IPC even if the said section was not specifically 
mentioned in the charge and instead Section 149 IPC has 
been included. Of course a finding that the assailant 
concerned had a common intention with the other accused 
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is necessary for resorting to such a course. This view was 
followed by this Court in later decisions also. (Amar Singh 
v. State of Haryana, Bhoor Singh v. State of Punjab) The 
first submission of the learned counsel for the appellant 
has no merit.'

Accordingly it is held that even in the absence of the charge 
under Section 34 the conviction could be maintained by the 
courts below.

16. It is true that the two injuries which proved to be fatal 
were not specifically attributed to either of the accused. 
The common intention can be formed at the spot. At 
times it is difficult to get direct evidence of preconcert of 
minds. The common intention can be gathered from the 
circumstances and the manner in which assault is carried 
out. The manner in which assault was carried out leaves no 
manner of doubt in our mind that the appellants had come 
with the intention to kill the deceased. Their intention was 
not to cause injuries alone."

13. It is apparent from the decisions rendered by this Court that 
there is no bar on conviction of the accused-appellants with the aid 
of Section 34 IPC in place of Section 149 IPC if there is evidence 
on record to show that such accused shared a common intention to 
commit the crime and no apparent injustice or prejudice is shown 
to have been caused by application of Section 34 IPC in place of 
Section 149.

15. The counsel for the appellants could not show that any 
prejudice was caused to either of the accused persons 
because of the non-framing of charge under Section 34.

150.  However, there is basic difference between common intention and 
common object. Common intention requires pre-oriented minds and concerted 
plans whereas, Common object has no such requirement of meeting of minds of 
the members of unlawful assembly before commission of offence. However, 
common intention may also develop during the course of occurrence, provided 
there is clear proof and cogent evidence to prove common intention. Thus, if the 
facts of this case are considered, then it is clear that all the three appellants came 
on the spot with their respective guns and fired multiple gun shots. Even empty, 
live and misfired cartridges of .12 and .315 bore guns were found on the spot. Both 
the injured persons as well as deceased Mamta (three charring injuries with one 
pellet inside such injury) and Raghunath @ Chhote Singh had suffered injuries 
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151.  The Trial Court has convicted Ghanshyam Singh for offence under 
Section 302/34 of I.P.C. for murder of Raghunath @ Chhote Singh, whereas this 
Court has found that the findings given by the Trial Court in this regard are not 
correct and in fact Raghunath @ Chhote Singh died because of gun shot fired by 
Ghanshyam.

The Trial Court had framed charge under Section 302 of I.P.C. against 
Ghanshyam Singh for murder of Raghunath @ Chhote Singh. The State has not 
filed any appeal against the findings given by the Trial Court in this regard. 
However, it is clear that Ghanshyam Singh has already been convicted under 
Section 302/34 of I.P.C. for murder of Raghunath @ Chhote Singh and has 
already been awarded Life Imprisonment and a fine of Rs. 1000 for offence under 
Section 302/34 of I.P.C. It is true that conviction with the help of Section 34 of 
I.P.C. and conviction for offence under Section 302 of I.P.C. stands on a different 
footing, but since, no prejudice is caused to the appellant Ghanshyam due to 
alteration of his conviction from under Section 302/34 of I.P.C. to under Section 
302 of I.P.C. for murder of Raghunath @ Chhote Singh, specifically when a 
specific charge was framed against Ghanshyam Singh, and he faced the criminal 
trial knowing fully well that he is being tried for committing murder of Raghunath 
@ Chhote Singh, therefore, it is held that even in absence of any appeal against 
acquittal of Ghanshyam for offence under Section 302 of I.P.C., the findings 
recorded by the Trial Court thereby convicting Ghanshyam Singh for offence 
under Section 302/34 of I.P.C. can be altered to conviction under Section 302 of 
I.P.C.

Similarly, the conviction of Nathu Singh for offence under Section 307/34 
of I.P.C. can be altered to conviction under Section 307 of I.P.C., because a 
specific charge was framed against him under Section 307 of I.P.C. for making an 
attempt to murder Gomatibai (P.W.13).

Accordingly, it is held as under :

(i)     Ramvir Singh (Cr.A. of 425 of 2005) caused death of Keshav, and Jaswant, 
therefore, he is held guilty of committing offence under Section 302 of I.P.C. on 
two counts. He is further held guilty of offence under Section 302/34 of I.P.C. for 

due to gun shot fired from .12 bore guns. Thus, it is clear that all the three 
appellants were sharing common intention. Since, some of the elements of 
common intention and common object overlap each other, therefore, due to 
acquittal of remaining accused persons, the appellants can be convicted with the 
aid of Section 34 of I.P.C.

Whether the conviction of Ghanshyam and Nathu Singh can be converted 
into under Section 302 and 307 of IPC respectively instead of 302/34 of I.P.C. 
and 307/34 of I.P.C. as awarded by Trial Court.
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murder of Raghunath @ Chhote Singh and Mamta. He is further held guilty for 
committing offence under Section 307/34 of I.P.C. i.e., for making an attempt to 
commit murder of Gomati bai (P.W. 13). 

(ii) Nathu Singh (Cr.A. 397/2005) is held guilty for offence under Section 
302/34 of I.P.C. on four counts. Since, he also caused gun shot injury to Gomatibai 
(P.W. 13), therefore, it is held that he had knowledge and intention that by his act, 
if death of Gomati bai (P.W.13) had occurred then he would have been guilty of 
murder. Accordingly, he is held guilty for committing offence under Section 307 
of I.P.C. for making an attempt to commit murder of Gomatibai (P.W.13).

(iii) Ghanshyam Singh (Cr.A. No. 401/2005) is held guilty for committing 
offence under Section 302 of I.P.C. for killing Raghunath @ Chhote Singh. He is 
further held guilty of offence under Section 302/34 of I.P.C. on three counts i.e., 
for murder of Keshav, Jaswant and Mamta. He is also held guilty for committing 
offence under Section 307/34 of I.P.C. i.e., for making an attempt to commit 
murder of Gomati bai (P.W. 13).

(iv) By a separate judgment passed today in Cr.A. No. 790/2005, this Court 
has upheld the acquittal of Kaushlendra Singh and others. Accordingly, Nathu 
Singh, Ramvir Singh and Ghanshyam Singh are also held guilty for 
committing offence under Section 307/34 of I.P.C., for making an attempt to 
commit murder of Manohar Singh. 

152. (i) Accordingly, following sentence is awarded to the appellants :

(a) Ramvir Singh :

Life Imprisonment with fine of Rs. 1000/- for offence under Section 302 of 
I.P.C. on two counts (for murder of Keshav, and Jaswant) and under Section 
302/34 of I.P.C. for murder of Raghunath @ Chhote Singh and Mamta awarded by 
Trial Court is hereby affirmed.

Rigorous imprisonment of 7 years and fine of Rs. 500/- awarded by Trial 
Court for offence under Sections 307/34 of I.P.C. (on two counts) for making an 
attempt to murder Gomati bai and Manohar Singh is hereby affirmed.

(b) Nathu Singh :

Life imprisonment with fine of Rs. 1000/- awarded by Trial Court for 
offence under Section 302/34 of I.P.C. on four counts i.e., for murder of Keshav, 
Jaswant, Raghunath @ Chhote Singh and Mamta is hereby affirmed.

Rigorous Imprisonment of 7 years with fine of Rs. 500/- is awarded for 
offence under Section 307 of I.P.C., i.e., for making an attempt to kill Gomati bai 
(P.W.13) [As awarded by Trial Court for offence under Section 307/34 of I.P.C.]

All sentences shall run concurrently.
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All sentences shall run concurrently. 

(c)    Ghanshyam :

All sentences shall run concurrently. 

Life Imprisonment with fine of Rs. 1000/- for offence under Section 
302/34 of I.P.C. on three counts (for murder of Keshav, Jaswant and Mamta) 
awarded by Trial Court is hereby affirmed.

Rigorous Imprisonment of 7 years with fine of Rs. 500/-awarded by the 
Trial Court for offence under Section 307/34 of I.P.C. for making an attempt to 
murder Manohar is hereby affirmed.

Life imprisonment with fine of Rs. 1000/- is awarded for offence under 
Section 302 of I.P.C. for murder of Raghunath @ Chhote Singh.

155. The appellant Nathu Singh is on bail. His bail bonds are hereby cancelled. 
He is directed to immediately surrender before the Trial Court, for undergoing the 
remaining jail sentence.

156. The record of the Trial Court be returned back. The appeals fail and are 
hereby Dismissed.

Appeal dismissed

Rigorous Imprisonment of 7 years with fine of Rs. 500/-awarded by Trial 
Court for offence under Section 307/34 of I.P.C. (on two counts) for making an 
attempt to murder Gomati bai and Manohar Singh is hereby affirmed.

153.  Accordingly, with aforementioned modification, the judgment and 
nd

sentence dated 20-5-2005 passed by 2  Additional Sessions Judge, Morena in 
S.T. No. 37/2001 is hereby affirmed.

154. The appellants Ghanshyam Singh and Ramvir Singh are in jail. They shall 
undergo the remaining jail sentence. They be intimated about the judgment.
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(Paras 4 to 6 & 14)

MCRC No. 17991/2021 (Jabalpur) decided on 4 May, 2021

Vs.

VISHAL ...Applicant  

d- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 439] n.M lafgrk ¼1860 
dk 45½] /kkjk,¡ 363] 366&A o 375] viokn 2 o 376¼2½¼n½ ,oa ySafxd vijk/kksa ls 
ckydksa dk laj{k.k vf/kfu;e ¼2012 dk 32½] /kkjk 5@6 o 16@17 & tekur & vk/kkj 
& vfHk;ksD=h dh o; o lEefr & 

STATE OF M.P. …Non-applicant 

B.  Penal Code (45 of 1860), Section 375, Exception 2 and 
Protection of Children from Sexual Offences Act (32 of 2012), Section 5/6 & 
16/17 – Age & Consent of Prosecutrix – Held – When minimum age of 
marriage is fixed at 18 years and age of consent is also fixed at 18 years, fixing 
a lower age of 15 years in Exception 2 to Section 375 is totally irrational, 
unjust and not fair, infact it is oppressive to the girl child. (Para 6)

Before Mr. Justice Sanjay Dwivedi

[k-  n.M lafgrk ¼1860 dk 45½] /kkjk 375] viokn 2 ,oa ySafxd vijk/kksa ls 
ckydksa dk laj{k.k vf/kfu;e] ¼2012 dk 32½] /kkjk 5@6 o 16@17 & vfHk;ksD=h dh o; 
o lEefr & 

A.  Criminal Procedure Code, 1973 (2 of 1974), Section 439, Penal 
Code (45 of 1860), Sections 363, 366-A & 375, Exception 2 & 376(2)(n) and 
Protection of Children from Sexual Offences Act (32 of 2012), Section 5/6 & 
16/17 – Bail – Grounds – Age & Consent of Prosecutrix – Held – Applicant 
married prosecutrix aged about 16 years and one month – Held – Marriageable 
age of girl in our country is 18 years and marriage below that age is void ab 
initio – Now age of consent is also fixed at 18 years – Applicant not entitled for 
bail taking benefit of Exception 2 of Section 375 IPC – Application dismissed.  

I.L.R. [2021] M.P. 1458
MISCELLANEOUS CRIMINAL CASE 
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2. Counsel for the applicant submits that in view of the statement of the 
prosecutrix recorded under Section 164 of Cr.P.C she has very categorically stated 
that she had gone with the applicant voluntarily, got married with him and he 
made physical relation with her consent. He further submits that as per the case of 
prosecution at the time of the incident, the age of the prosecutrix was 16 years and 
one month and as such considering the Exception 2 of Section 375 of IPC sexual 
intercourse by a man with his own wife, not being under 15 years of age, is not 
rape. He submits that considering the said explanation and the case of the 
prosecution as prosecutrix herself has admitted that she got married with the 
applicant and was aged about 16 years one month, no case of rape is made out and 
the applicant is accordingly entitled to be released on bail.

 (Paras 9 to 12)

C. Protection of Children from Sexual Offences Act (32 of 2012),  
Section 42-A and Penal Code (45 of 1860), Section 375, Exception 2 – 
Inconsistency regarding Age – Overriding Effect – Held – Section 42-A 
inserted in POCSO Act vide amendment on 03.02.2013 and in consequence 
of such amendment, POCSO Act will override provisions of any other law 
including IPC to the extent of any inconsistency – Apex Court concluded that 
Exception 2 to Section 375 is arbitrary and needs to be struck down. 

Gaurav Tiwari, P.L. for the non-applicant-State.

O R D E R

x-  ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e ¼2012 dk 32½] /kkjk 
42&A ,oa n.M lafgrk ¼1860 dk 45½] /kkjk 375] viokn&2 & vk;q ds laca/k esa vlaxfr 
& v/;kjksgh izHkko & 

Case referred:

2017 (10) SCC 800.

Satyam Agrawal with Deepak Sahu, for the applicant.

SANJAY DWIVEDI, J. :- This first bail application under Section 439 of 
the Code of Criminal Procedure has been filed by the applicant for grant of bail in 
connection with Crime No.216/2020, registered at Police Station Parvati District 
Sehore, for the offence punishable under Section 363, 366-A, 376(2)(n) of IPC 
and Section 5/6, 16/17 of POCSO Act. Applicant is in arrest since 15/01/2021.

Vishal Vs. State of M.P.



5. However, I am not convinced with submission made by counsel for the 
applicant because if the statement of prosecutrix is accepted, even otherwise, she 
can't be considered a legally married wife, and relation between applicant and 
prosecutrix cannot be that of a husband or wife, simply because marriage of a girl 
below 18 years of age is void ab initio, and the husband, therefore, cannot get the 
benefit under Exception 2(2) of Section 375 of IPC. It is also pertinent to mention 
that Section 198(6) of Cr.P.C applies to a case of rape of wife below 18 years of 
age, clearly indicating that the act of the applicant, even otherwise amounts to 
rape.

6. I am also of the opinion that when minimum marriageable age is 18 years 
then fixing a lower age under Exception-2 of Section 375 of IPC is totally 
irrational. The magic figure of 15 years is not based on any scientific evaluation, 
but is based on the mere fact that it has been existing for a long time. The age of 15 
years in Exception 2 was fixed in the year 1940 when the minimum age for 
marriage was also 15 and the age of consent was 16 but at present the age for 
marriage has been fixed at 18 years and age of consent is also fixed at 18 years, 
keeping the age under Exception 2 at 15 years, cannot be said to be right, just and 
fair. Infact, it is arbitrary and oppressive to the girl child.

7. Further, in the present case, the applicant is also facing an offence under 
the POCSO Act which is a special enactment introduced with reference to Article 
15(3) of Constitution. The preamble recognizes that the best interest of a child 
should be secured, a "child" being defined under Section 2 (1)(d) as any person 
below the age of 18 years. Infact, securing the best interest of the child is an 

3. Per contra, Shri Tiwari appearing on behalf of the State has opposed the 
bail application and submits that the consent of a girl below 18 years of age is no 
consent in the eye of law and if any physical relation is made to a girl who is below 
18 years of age even with her consent amounts to a rape and as such application 
deserves to be dismissed.

4. Considering the rival contentions of the parties and perusal of case diary, I 
am of the opinion though the applicant is relying upon Exception 2 of Section 375 
of IPC submitting that the case of rape is not made out but that does not convince 
me for the reason that the marriageable age of a girl in our country is 18 years and 
any marriage solemnized below that age is considered to be void. It is also clear 
that a girl below 18 years is not capable of giving consent to have sex and legally 
she cannot marry and as such if she even otherwise admits that she got married 
with the applicant, the same cannot be a ground to release the applicant on bail by 
giving benefit of Exception 2 of Section 375 of IPC, which reads as under:-

Exception 2- Sexual intercourse or sexual acts by a man with his 
own wife, the wife not being under fifteen years of age, is not 
rape.
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9. In my opinion also, Section 42-A inserted in the POCSO Act by an 
amendment made on 03/02/2013 with an intention that the same has overriding 
effect on the provisions of any other law in force includes IPC.

obligation cast upon the Government of Indian having acceded to the Convention 
on the Rights of the Child.

8. The preamble also provides that "sexual exploitation and sexual abuse of 
children are heinous crimes and need to be effectively addressed." This is directly 
in conflict with Exception 2 to Section 375 of IPC which effectively provides that 
the sexual exploitation or sexual abuse of a girl child is not even a crime, let alone a 
heinous crime-on the contrary, it is a perfectly legitimate activity if the sexual 
exploitation or sexual abuse of the girl child is by her husband.

Section 42-A reads as under:-

"42-A Act not in derogation of any other law -The provisions of 
this Act shall be in addition to and not in derogation of the 
provisions of any other law for the time being in force and, in 
case of any inconsistency, the provisions of this Act shall have 
overriding effect on the provisions of any such law to the extent 
of the inconsistency."

10. The consequence of this amendment is that the provisions of the POCSO 
Act will override the provisions of any other law (including IPC) to the extent of 
any inconsistency.

11. According to the provisions of POCSO Act, applicant has committed an 
offence of rape and as such by giving benefit of said Exception he cannot be 
considered to be innocent.

12. The Supreme Court had an occasion to consider the provisions of 
Exception 2 of Section 375 of IPC in case of Independent Thought Vs. Union of 
India and another reported in 2017(10) SCC 800 and Supreme Court finally was 
of the opinion that such an Exception is arbitrary and needs to be struck down. The 
Supreme Court in the said case has held as under :-

Exception 2 to Section 375 IPC insofar as it relates to a 
girl child below 18 years is liable to be struck down on 
the following grounds:

(i) it is arbitrary, capricious, whimsical and violative 
of the rights of the girl child and not fair, just and 
reasonable and, therefore, violative of Articles 14, 15 
and 21 of the Constitution of India :

(ii) it is discriminatory and violative of Article 14 
of the Constitution of India; and
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13. A similar situation was seen before the Allahabad Court in the case of 
Pradeep Tomar and another Vs. State of U.P and another in a petition preferred 
under Article 227 of the Constitution of India in Case No.4804/2020 against the 
order passed by the Judicial Magistrate, Hapur under Section 363 of IPC, whereby 
the Court directed a girl of 16 years one month to go with her husband relying 
upon Exception 2 of Section 375. The Allahabad High Court relying upon a 
judgment of Independent Thought (supra) has set aside the said order and also 
observed that such an Exception is arbitrary and in conflict with the provisions of 
POCSO Act which have overriding effect and as such said provision is liable to be 
struck down.

(iii) it is inconsistent with the provisions of the POCSO 
Act, which must prevail.

14. Considering the aforesaid legal position, I am also of the opinion that the 
present applicant is not entitled to be released on bail by taking benefit of 
Exception 2 of Section 375 of IPC. The bail application is accordingly dismissed.

Application dismissed
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