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Civil Procedure Code (5 of 1908), Section 114 r/w Order 47 Rule 1 – 
Review – Question of Possession – Pleading & Framing of Issues – Held – 
Ample material to show that defendants admitted possession of plaintiff over 
suit property – Necessary pleadings regarding possession present in plaint 
and written statement – Plaintiff led evidence in this respect – Non-framing 
of issue by trial Court regarding possession fades into insignificance – High 
Court committed grave error in allowing review application, deleting the 
observation made regarding possession – Impugned order set aside – Deleted 
portion  restored – Appeal allowed. [Shri Ram Sahu (Dead) Through LRs. 
Vs. Vinod Kumar Rawat] (SC)…4

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 114 lgifBr vkns'k 47 fu;e 1 &  
iqufoZyksdu & dCts dk iz'u & vfHkopu o fook|d fojfpr fd;s tkuk & 
vfHkfu/kkZfjr & ;g n'kkZus ds fy, i;kZIr lkexzh gS fd izfroknhx.k us okn laifRr ij 
oknh dk dCtk Lohdkj fd;k & dCts ds laca/k esa vko';d vfHkopu] okni= ,oa 
fyf[kr dFku esa mifLFkr & oknh us bl laca/k esa lk{; is'k fd;k & fopkj.k U;k;ky; 
}kjk dCts ds laca/k eas fook|d fojfpr u fd;k tkuk egRoghu gks tkrk gS & mPp 
U;k;ky; us dCts ds laca/k esa fd;k x;k laizs{k.k gVkdj] iqufoZyksdu vkosnu eatwj 
djus eas ?kksj =qfV dkfjr dh & vk{ksfir vkns'k vikLr & gVk;k x;k Hkkx iqj%LFkkfir 
fd;k x;k & vihy eatwjA ¼Jh jke lkgw ¼e`rd½ }kjk fof/kd izfrfuf/k fo- fouksn dqekj 
jkor½�  (SC)…4

Civil Procedure Code (5 of 1908), Section 114 r/w Order 47 Rule 1 – 
Review – Scope & Jurisdiction – Held – Order can be reviewed by Court only 
on prescribed grounds mentioned in Order 47 Rule 1 CPC – Application for 
review is more restricted than that of an appeal and Court has limited 
jurisdiction – Power of review cannot be exercised as an inherent power nor 
can an appellate power can be exercised in guise of power of review. [Shri 
Ram Sahu (Dead) Through LRs. Vs. Vinod Kumar Rawat] (SC)…4

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 114 lgifBr vkns'k 47 fu;e 1 & 
iqufoZyksdu & O;kfIr o vf/kdkfjrk & vfHkfu/kkZfjr & U;k;ky; }kjk vkns'k dk 
iqufoZyksdu dsoy vkns'k 47 fu;e 1 fl-iz-la- esa mfYyf[kr fofgr fd;s x;s vk/kkjkas ij 
fd;k tk ldrk gS & iqufoZyksdu gsrq vkosnu] ,d vihy ls vf/kd fucZaf/kr gS vkSj 
U;k;ky; dh lhfer vf/kdkfjrk gS & iqufoZyksdu dh 'kfDr dk iz;ksx] varfuZfgr 'kfDr 
ds :i eas ugha fd;k tk ldrk vkSj u gh vihyh 'kfDr dk iz;ksx iqufoZyksdu dh 'kfDr 
ds :i esa fd;k tk ldrk gSA ¼Jh jke lkgw ¼e`rd½ }kjk fof/kd izfrfuf/k fo- fouksn 
dqekj jkor½�  (SC)…4

Civil Procedure Code (5 of 1908), Order 1 Rule 10 – Necessary Party – 
Held – A suit cannot be dismissed on ground of non-joinder of necessary 

 (Note : An asterisk (*) denotes Note number)



5 INDEX

party, unless and until opportunity is given to plaintiff to implead necessary 
party – If plaintiff refuses or fails to implead necessary party and decides to 
move further with the suit, then he do so at his own risk and under this 
circumstances, he has to face adverse consequences – Work was got done by 
respondents in execution of a scheme formulated by State Government, thus 
State was a necessary party – Petition suffers from non-joinder of necessary 
party. [Rajkumar Goyal Vs. Municipal Corporation, Gwalior] …48

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 1 fu;e 10 & vko';d i{kdkj & 
vfHkfu/kkZfjr & ,d okn dks vko';d i{kdkj ds vla;kstu ds vk/kkj ij [kkfjt ugha 
fd;k tk ldrk rc rd tc rd fd oknh dks vko';d i{kdkj dks vfHk;ksftr djus ds 
fy, volj ugha fn;k tkrk & ;fn oknh vko';d i{kdkj dks vfHk;ksftr djus ls 
badkj djrk gS ;k vlQy gksrk vkSj okn ds lkFk vkxs c<+rk gS rc og ,slk Lo;a ds 
tksf[ke ij djrk gS rFkk bu ifjfLFkfr;ksa esa mls izfrdwy ifj.kke dk lkeuk djuk 
gksxk & izR;FkhZx.k }kjk dk;Z dks jkT; ljdkj }kjk fofufeZr ,d Ldhe ds fu"iknu esa 
djok;k x;k Fkk vr%] jkT; ,d vko';d i{kdkj Fkk & ;kfpdk] vko';d i{kdkj ds 
vla;kstu ls xzflr gSA ¼jktdqekj xks;y fo- E;wfufliy dkjiksjs'ku] Xokfy;j½� …48

Civil Procedure Code (5 of 1908), Order 1 Rule 10 – See – Employee's 
Compensation Act, 1923, Section 3 & 12 [Bajaj Allianz General Insurance Co. 
Vs. Hafiza Bee] …100

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 1 fu;e 10 & ns[ksa & deZpkjh 
izfrdj vf/kfu;e] 1923] /kkjk 3 o 12 ¼ctkt vkfy;kat tujy ba';ksjsUl da- fo- 
gQhtk ch½�  …100

Civil Procedure Code (5 of 1908), Order 1 Rule 10 & Order 2 Rule 2 – 
Necessary and Proper Party – Held – Comprehensive General Liability Policy 
taken by Respondent No. 6 from petitioner – In order to defend probable 
liability upon Respondent No. 6, it is for insurance company also to defend 
the claim – In view of provisions of Order 2 Rule 2 CPC, all issues arising out 
of accident are liable to be decided in one claim case – So far as terms and 
conditions of policy are concerned, it is a matter of evidence – Petitioner 
Insurance company rightly impleaded as respondents in claim case – 
Petition dismissed. [Bajaj Allianz General Insurance Co. Vs. Hafiza Bee] 

…100

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 1 fu;e 10 o vkns'k 2 fu;e 2 & 
vko';d ,oa mfpr i{kdkj & vfHkfu/kkZfjr & izR;FkhZ Ø- 6 }kjk ;kph ls dkWEizhgsfUlo 
tujy ykbZfcfyVh ikWfylh yh xbZ & izR;FkhZ Ø- 6 ij laHkkO; nkf;Ro dk cpko fd;s 
tkus gsrq] mlds lkFk&lkFk ;g chek daiuh ds fy, Hkh gS fd og nkos dk cpko djsa & 
fl-iz-la- ds vkns'k&2 fu;e 2 ds mica/kksa dks n`f"Vxr j[krs gq,] nq?kZVuk ls mRiUu gq, 
lHkh fook|d ,d gh nkok izdj.k esa fofuf'pr fd;s tkus ;ksX; gSa & tgka rd ikWfylh 
ds fuca/kuksa vkSj 'krkZsa dk laca/k gS] ;g lk{; dk fo"k; gS & ;kph chek daiuh dks nkok 
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izdj.k esa mfpr :i ls vukosnd ds :i esa i{kdkj cuk;k x;k & ;kfpdk [kkfjtA 
¼ctkt vkfy;kat tujy ba';ksjsUl da- fo- gQhtk ch½� …100

Civil Procedure Code (5 of 1908), Order 47 Rule 1 – Review – Grounds – 
Held – When observation regarding possession was made on appreciation of 
evidence/material on record, it cannot be said that there was an error 
apparent on face of proceedings and required to be reviewed in exercise of 
powers under Order 47 Rule 1 CPC. [Shri Ram Sahu (Dead) Through LRs. 
Vs. Vinod Kumar Rawat] (SC)…4

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 47 fu;e 1 & iqufoZyksdu & vk/kkj 
& vfHkfu/kkZfjr & tc vfHkys[k ij lk{;@lkexzh ds ewY;kadu ij dCts ds laca/k esa 
laizs{k.k fn;k x;k Fkk] ;g ugha dgk tk ldrk fd dk;Zokfg;ksa esa izdV =qfV Fkh vkSj 
vkns'k 47] fu;e 1 fl-iz-la- ds varxZr 'kfDr;ksa ds iz;ksx esa iqufoZyksdu visf{kr FkkA 
¼Jh jke lkgw ¼e`rd½ }kjk fof/kd izfrfuf/k fo- fouksn dqekj jkor½� (SC)…4

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966, 
Rule 15 – Further Inquiry & Denovo Inquiry/Re-inquiry – Held – Since 
charge-sheet remained the same, previous charge-sheet was not set aside, 
just because no witness was examined, disciplinary authority directed to 
conduct further inquiry – It cannot be termed as denovo inquiry/re-inquiry – 
Respondent directed to conclude the inquiry – Petition disposed. [A.A. 
Abraham Vs. State of M.P.] …78

flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 15 & 
vfrfjDr tkap o u;s fljs ls tkap@iqu% tkap & vfHkfu/kkZfjr & pwafd vkjksi&i= ogh 
Fkk] iwoZ vkjksi&i= dks vikLr ugha fd;k x;k Fkk] ek= D;ksafd fdlh lk{kh dk ijh{k.k 
ugha fd;k x;k Fkk] vuq'kklfud izkf/kdkjh dks vfrfjDr tkap lapkfyr djus gsrq 
funsf'kr fd;k x;k & bls u;s fljs ls tkap@iqu% tkap ugha dgk tk ldrk & izR;FkhZ 
dks tkap lekIr djus gsrq funsf'kr fd;k x;k & ;kfpdk fujkd`rA ¼,-,- vczkge fo- e-
iz- jkT;½�  …78

Civil Services (Pension) Rules, M.P., 1976, Rule 9(1) & (2) – 
Departmental Inquiry – Retired Employee – Punishment – Held – The 
initiating/disciplinary authority cannot impose punishment to retired 
employee indeed, he is under statutory obligation to submit his report 
regarding findings submitted by Inquiry Officer which is finally placed 
before Governor for decision under Rule 9(1) of Pension Rules. [A.A. 
Abraham Vs. State of M.P.] …78

flfoy lsok ¼isa'ku½ fu;e] e-Á-] 1976] fu;e 9¼1½ o ¼2½ & foHkkxh; tkap & 
lsokfuo`Rr deZpkjh & n.M & vfHkfu/kkZfjr & vkjaHk djus okyk@vuq'kklfud 
izkf/kdkjh okLro esa ,d lsokfuo`Rr deZpkjh ij n.M vf/kjksfir ugha dj ldrk] og 
tkap vf/kdkjh }kjk izLrqr fd;s x;s fu"d"kksZa ds laca/k esa viuk izfrosnu izLrqr djus 
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dh dkuwuh ck/;rk ds v/khu gS] tks fd isa'ku fu;eksa ds fu;e 9¼1½ ds varxZr fofu'p; 
gsrq vafre :i ls jkT;iky ds le{k j[kk tkrk gSA ¼,-,- vczkge fo- e-iz- jkT;½� …78

Civil Services (Pension) Rules, M.P., 1976, Rule 9(2) – Departmental 
Inquiry – Retired Employee – Expression “shall be continued and concluded” – 
Held – If inquiry is instituted before retirement of a government employee, it 
shall continue in the same manner and shall be deemed to be proceedings 
under Pension Rules – This deeming provision permits the authority who has 
initiated the inquiry to conclude it. [A.A. Abraham Vs. State of M.P.] …78

flfoy lsok ¼isa'ku½ fu;e] e-Á-] 1976] fu;e 9¼2½ & foHkkxh; tkap & 
lsokfuo`Rr deZpkjh & vfHkO;fDr **pkyw jgsaxh vkSj lekIr dh tkosaxh** & vfHkfu/kkZfjr 
& ;fn ,d 'kkldh; deZpkjh dh lsokfuo`fRr ds iwoZ tkap lafLFkr dh tkrh gS] rks og 
mlh Hkkafr tkjh jgsxh rFkk isa'ku fu;eksa ds varxZr dk;Zokgh ekuh tkosxh & ;g /kkj.kk 
mica/k tkap lafLFkr djus okys izkf/kdkjh dks mls fu"df"kZr djus dh vuqefr iznku 
djrk gSA ¼,-,- vczkge fo- e-iz- jkT;½� …78

Civil Services (Pension) Rules, M.P., 1976, Rule 64 – Retiral Dues – 
Held – In view of Rule 64, no fault can be found if department has not 
released full pension and gratuity and had only released anticipatory 
pension subject to outcome of inquiry. [A.A. Abraham Vs. State of M.P.] …78

flfoy lsok ¼isa'ku½ fu;e] e-Á-] 1976] fu;e 64 & lsokfuo`fRr ns;d & 
vfHkfu/kkZfjr & fu;e 64 dks n`f"Vxr j[krs gq,] dksbZ nks"k ugha fudkyk tk ldrk ;fn 
foHkkx us iwjh isa'ku ,oa minku tkjh ugha fd;k gS rFkk tkap ds ifj.kke ds v/khu dsoy 
vfxze isa'ku tkjh dh gSA ¼,-,- vczkge fo- e-iz- jkT;½� …78

Constitution – Article 14 & 226 – Contractual Matter –Forfeiture of 
Security Amount – Held – Action of respondents in withholding the amount of 
performance guarantee (security) of petitioner was arbitrary and 
unreasonable being violative of Article 14 of Constitution – Respondent 
wrongly interpreted clauses of agreement – Respondent directed to refund 
the amount with interest @ 6% p.a. – Petition allowed. [Alok Kumar 
Choubey Vs. State of M.P.] (DB)…88

lafo/kku & vuqPNsn 14 o 226 & lafonkRed ekeyk & izfrHkwfr jkf'k dk 
leigj.k & vfHkfu/kkZfjr & ;kph dh dk;Z laiknu xkjaVh ¼izfrHkwfr½ dh jkf'k dks 
izR;FkhZx.k }kjk jksds j[kus dh dkjZokbZ lafo/kku ds vuqPNsn 14 dk mYya?ku djus ds 
dkj.k euekuh ,oa vuqfpr Fkh & izR;FkhZ us djkj ds [k.Mksa dk xyr :i ls fuoZpu 
fd;k & izR;FkhZ dks 6 izfr'kr ds okf"kZd C;kt lfgr jkf'k okil djus gsrq funsf'kr 
fd;k x;k & ;kfpdk eatwjA ¼vyksd dqekj pkScs fo- e-iz- jkT;½� (DB)…88

Constitution – Article 226 – Contractual Matters – Scope & Jurisdiction 
– Held – Petition under Article 226 cannot be thrown straight away by 
holding that it has been filed for enforcement of contractual obligations – In 
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case of interpretation of law with consequential relief of payment of amount 
or where liability has been admitted by respondents etc., High Court may 
entertain writ petition in contractual matters. [Rajkumar Goyal Vs. 
Municipal Corporation, Gwalior] …48

lafo/kku & vuqPNsn 226 & lafonkRed ekeys & O;kfIr o vf/kdkfjrk & 
vfHkfu/kkZfjr & vuqPNsn 226 varxZr ;kfpdk dks ;g Bgjkrs gq, lh/ks ckgj ugha fd;k 
tk ldrk fd mls lafonkRed  ck/;rkvksa ds izorZu gsrq izLrqr fd;k x;k gS & jkf'k ds 
Hkqxrku ds ifj.kkfed vuqrks"k dh fof/k ds fuoZpu ds izdj.k esa vFkok tgkWa izR;FkhZx.k 
bR;kfn }kjk nkf;Ro dks Lohdkj fd;k x;k gS] mPp U;k;ky;] lafonkRed  ekeyksa esa 
fjV ;kfpdk xzg.k dj ldrk gSA ¼jktdqekj xks;y fo- E;wfufliy dkjiksjs'ku] 
Xokfy;j½�  …48

Constitution – Article 226 – Delay & Laches – Maintainability – Held – 
Petition has been filed after 11 long years – Successive representation and 
any decision on those representations would not give any fresh cause of 
action – Stale and dead cases cannot be reopened merely on ground that 
respondents had entertained one of the representation/complaint which was 
made on CM Helpline and to Jan Shikayat Nivaran Vibhag – Petition 
dismissed in limine on ground of delay and laches. [Sajjan Singh Kaurav Vs. 
State of M.P.]  …*3

lafo/kku & vuqPNsn 226 & foyac o vfrfoyac & iks"k.kh;rk & vfHkfu/kkZfjr & 
;kfpdk dks 11 o"kZ yach vof/k ds i'pkr~ izLrqr fd;k x;k gS & mRrjksRrj vH;kosnu 
,oa mu vH;kosnukas ij dksbZ fofu'p;] dksbZ u;k okn gsrqd ugha nsxk & iqjkus ,oa e`r 
izdj.kksa dks ek= bl vk/kkj ij iqu% [kksyk ugha tk ldrk fd izR;FkhZx.k us ,d 
vH;kosnu@f'kdk;r dks xzg.k dj fy;k Fkk tks lh-,e- gsYiykbZu ij rFkk tu 
f'kdk;r fuokj.k foHkkx dks fd;k x;k Fkk & ;kfpdk dks foyac o vfrfoyac ds vk/kkj 
ij vkjaHk esa gh [kkfjt fd;k x;kA ¼lTtu flag dkSjo fo- e-iz- jkT;½� …*3

Constitution – Article 226 – Interim Order – Scope – Held – Interim 
orders cannot be treated as a precedent. [Raman Dubey Vs. State of M.P.] 

…38

lafo/kku & vuqPNsn 226 & varfje vkns'k & O;kfIr & vfHkfu/kkZfjr & varfje 
vkns'k dks iwoZ fu.kZ; ds :i esa ugha ekuk tk ldrkA ¼jeu nqcs fo- e-iz- jkT;½� …38

Constitution – Article 226 – Pleadings – Held – Oral submissions in 
absence of pleadings cannot be accepted so as to take the respondents by 
surprise. [Ajay Jain Vs. The Chief Election Authority] …*1

lafo/kku & vuqPNsn 226 & vfHkopu & vfHkfu/kkZfjr & vfHkopukas dh 
vuqifLFkfr esa ekSf[kd fuosnu] tks fd izR;FkhZx.k ds fy, vizR;kf'kr gks] Lohdkj ugha 
fd;s tk ldrsA ¼vt; tSu fo- n phQ bysD'ku vFkkWfjVh½� …*1
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Constitution – Article 226 and Co-operative Societies Act, M.P. 1960 (17 
of 1961), Section 2(i) – Scope & Jurisdiction – Held – Whether son of proposer 
would be covered by definition of “family” or not, is a disputed question of 
fact which cannot be decided by this Court in exercise of jurisdiction under 
Article 226 of Constitution. [Ajay Jain Vs. The Chief Election Authority] 

…*1

lafo/kku & vuqPNsn 226 ,oa lgdkjh lkslk;Vh vf/kfu;e] e-iz- 1960 ¼1961 
dk 17½] /kkjk 2¼i½ & O;kfIr o vf/kdkfjrk & vfHkfu/kkZfjr & D;k izLFkkid dk iq=] 
**dqVqac** dh ifjHkk"kk }kjk vkPNkfnr gksxk vFkok ugha] ;g rF; dk ,d fookfnr iz'u 
gS ftls bl U;k;ky; }kjk lafo/kku ds vuqPNsn 226 ds varxZr vf/kdkfjrk ds iz;ksx esa 
fofuf'pr ugha fd;k tk ldrkA ¼vt; tSu fo- n phQ bysD'ku vFkkWfjVh½� …*1

Constitution – Article 226 and Cooperative Societies Rules, M.P. 1962, 
Rule 49-E(5)(d) – Rejection of Nomination Papers – Held – In absence of any 
challenge to decision of Returning Officer in declaring the proposer as 
disqualified, this Court cannot look into correctness of the order of 
Returning Officer – Court cannot go beyond pleadings – Mere mass 
rejection of nomination papers cannot be presumed to be arbitrary and 
malafide action on part of Returning Officer – Election process is not vitiated 
– Petition dismissed. [Ajay Jain Vs. The Chief Election Authority] …*1

lafo/kku & vuqPNsn 226 ,oa lgdkjh lkslk;Vh fu;e] e-Á- 1962] fu;e 
49&E¼5½¼d½ & ukekadu i=ksa dks vLohdkj fd;k tkuk & vfHkfu/kkZfjr & izLFkkid dks 
fugZfjr ?kksf"kr djus ds fuokZpu vf/kdkjh ds fu.kZ; dks fdlh pqukSrh dh vuqifLFkfr 
esa] ;g U;k;ky;] fuokZpu vf/kdkjh ds vkns'k dh 'kq)rk dh tkap ugha dj ldrk & 
U;k;ky;] vfHkopuksa ls ijs ugha tk ldrk & ek= cM+h la[;k esa ukekadu i=ksa dh 
vLohd`fr ls fuokZpu vf/kdkjh dh vksj ls euekukiu ,oa vln~Hkkfod dkjZokbZ dh 
mi/kkj.kk ugha dh tk ldrh & fuokZpu izfØ;k nwf"kr ugha gS & ;kfpdk [kkfjtA 
¼vt; tSu fo- n phQ bysD'ku vFkkWfjVh½� …*1

Constitution – Article 226 and Madhyastham Adhikaran Adhiniyam, 
M.P. (29 of 1983), Section 17 – Efficacious Alternate Remedy – Contractual 
Matters – Interim Relief – Held – Alternate remedy of dispute resolution 
system by way of application to competent authority, appeal to appellate 
authority and thereafter to Arbitration Tribunal, in present facts cannot be 
taken as efficacious alternative remedy particularly when Section 17 of 1983 
Act bars the Tribunal from granting any interim relief. [Alok Kumar 
Choubey Vs. State of M.P.] (DB)…88

lafo/kku & vuqPNsn 226 ,oa ek/;LFke~ vf/kdj.k vf/kfu;e] e-Á- ¼1983 dk 
29½] /kkjk 17 & izHkkodkjh oSdfYid mipkj & lafonkRed ekeys & varfje vuqrks"k & 
vfHkfu/kkZfjr & l{ke izkf/kdkjh dks vkosnu] vihyh izkf/kdkjh rFkk rRi'pkr~ ek/;LFke~ 
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vf/kdj.k dks vihy ds ek/;e ls fookn lek/kku iz.kkyh ds oSdfYid mipkj dks 
orZeku rF;ksa eas izHkkodkjh oSdfYid mipkj ds :i esa ugha fy;k tk ldrk fof'k"Vr% 
tc 1983 ds vf/kfu;e dh /kkjk 17 vf/kdj.k dks varfje vuqrks"k iznku djus ls oftZr 
djrh gSA ¼vyksd dqekj pkScs fo- e-iz- jkT;½� (DB)…88

Constitution – Article 226 and Nagar Palika (Registration of Colonizer 
Terms & Conditions) Rules, M.P., 1998, Rule 15-A (amended) – Contractual 
Obligations – Alternate Remedy – Held – Contractual work was got done 
through petitioner – Fact shows that there exist a dispute between petitioner 
and respondents – Petitioner has efficacious/alternate remedy to approach 
Dispute Resolution System as provided under contract/agreement – Petition 
dismissed. [Rajkumar Goyal Vs. Municipal Corporation, Gwalior] …48

lafo/kku & vuqPNsn 226 ,oa uxjikfydk ¼dkWyksukbtj dk jftLVªhdj.k] 
fucZa/ku rFkk 'krsZa½ fu;e] e-iz-] 1998] fu;e 15&A¼la'kksf/kr½ & lafonktkr ck/;rk,a & 
oSdfYid mipkj & vfHkfu/kkZfjr & lafonkRed dk;Z dks ;kph ds tfj, djok;k x;k Fkk 
& rF; n'kkZrk gS fd ;kph o izR;FkhZx.k ds chp ,d fookn fo|eku gS & ;kph ds ikl 
lafonk@djkj varxZr ;Fkk micaf/kr fookn lek/kku iz.kkyh ds le{k tkus dk 
izHkkodkjh@oSdfYid mipkj gS & ;kfpdk [kkfjtA ¼jktdqekj xks;y fo- E;wfufliy 
dkjiksjs'ku] Xokfy;j½� …48

Constitution – Article 226/227 – Alternate Remedy – Exceptions – Held 
– Despite availability of alternative remedy, writ petition can be entertained 
– Seven recognized exceptions are (i) when petition filed for enforcement of 
fundamental rights, (ii) if there is violation of principle of natural justice, (iii) 
where order of proceedings is wholly without jurisdiction, (iv) where vires of 
Act is challenged, (v) where availing of alternative remedy subjects a person 
to very lengthy proceedings and unnecessary harassment, (vi) where 
question raised is purely legal one, there being no dispute on facts and (vii) 
where State or its intermediary in a contractual matter acts against public 
good/interest unjustly, unfairly, unreasonably and arbitrary. [Alok Kumar 
Choubey Vs. State of M.P.] (DB)…88

lafo/kku & vuqPNsn 226@227 & oSdfYid mipkj & viokn & vfHkfu/kkZfjr 
& oSdfYid mipkj dh miyC/krk ds ckotwn] fjV ;kfpdk xzg.k dh tk ldrh gS & 
lkr ekU; viokn gaS (i) tc ewy vf/kdkjksa ds izorZu gsrq fjV ;kfpdk izLrqr dh xbZ gks] 
(ii) ;fn uSlfxZd U;k; ds fl)kar dk mYya?ku gS] (iii) tgk¡ dk;Zokfg;ksa dk vkns'k iw.kZ 
:i ls fcuk vf/kdkfjrk dk gks] (iv) tgka vf/kfu;e dh 'kfDreRrk dks pqukSrh nh xbZ 
gks] (v) tgka oSdfYid mipkj dk ykHk ysus ls O;fDr dks cgqr yach dk;Zokfg;ka rFkk 
vuko';d mRihM+u dk lkeuk djuk iM+rk gS (vi) tgka mBk;k x;k iz'u iwjh rjg ls 
,d fof/kd iz'u gS] rF;ksa ij dksbZ fookn ugha gS rFkk (vii) tgka jkT; rFkk mlds 
e/;orhZ ,d lafonkRed ekeys esa yksdfgr ds fo:) vU;k;iw.kZ] i{kikrh] vuqfpr vkSj 
euekus :i ls dk;Z djrs gSaA ¼vyksd dqekj pkScs fo- e-iz- jkT;½� (DB)…88
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Constitution – Article 226/227 – Blacklisting – Show Cause Notice – 
Principle of Natural Justice – Held – Action of blacklisting neither expressly 
proposed in show cause notice nor could be inferred from its language, even 
the relevant clause of bid document is not mentioned, so as to provide 
adequate and meaningful opportunity to appellant to show cause against the 
same – It does not fulfill requirement of a valid show cause notice for 
blacklisting – Such order is contrary to principle of natural justice – Order 
passed by High Court set aside – Order of blacklisting appellant for future 
tenders is quashed – Appeal allowed. [UMC Technologies Pvt. Ltd. Vs. Food 
Corporation of India] (SC)…27

lafo/kku & vuqPNsn 226@227 & dkyh lwph eas uke Mkyuk & dkj.k crkvks 
uksfVl & uSlfxZd U;k; dk fl)kar & vfHkfu/kkZfjr & dkj.k crkvks uksfVl esa] dkyh 
lwph esa uke Mkyus dh dkjZokbZ] u rks vfHkO;Dr :i ls izLrkfor gS u gh mldh Hkk"kk ls 
fu"df"kZr dh tk ldrh gS] ;gka rd fd cksyh nLrkost dk lqlaxr [kaM Hkh mfYyf[kr 
ugha ftlls fd vihykFkhZ dks mDr ds fo:) dkj.k n'kkZus ds fy, i;kZIr ,oa vFkZiw.kZ 
volj miyC/k djk;k tkrk & ;g] dkyh lwph esa uke Mkyus gsrq fof/kekU; dkj.k 
crkvks uksfVl dh vis{kk dks iwjk ugha djrk & mDr vkns'k uSlfxZd U;k; ds fl)kar ds 
fo:) gS & mPp U;k;ky; }kjk ikfjr vkns'k vikLr & vihykFkhZ dks Hkfo"; dh 
fufonkvksa gsrq dkyh lwph esa uke Mkyus dk vkns'k vfHk[kafMr & vihy eatwjA ¼;w,elh 
VsDuksykWth izk- fy- fo- QqM dkjiksjs'ku vkWQ bafM;k½� (SC)…27

Constitution – Article 226/227 – Caste Certificate – Enquiry – 
Competent Authority – Held – Adjudicating the claim of a person whether he 
belonged to a particular caste or not, is to be done by Scrutiny Committee but 
to verify whether a certificate is issued from office of competent authority or 
not or from the office where a person claims it to be issued, can be looked into 
by the in-charge person of that office – Such verification of certificate cannot 
be said to be an enquiry regarding claim of petitioner. [G. Usha Rajsekhar 
(Smt.) Vs. Government of India] …85

lafo/kku & vuqPNsn 226@227 & tkfr izek.ki= & tkap & l{ke izkf/kdkjh & 
vfHkfu/kkZfjr & ,d O;fDr ds nkos dk U;k;fu.kZ;u] fd og ,d fof'k"V tkfr dk gS 
vFkok ugha] Nkuchu lfefr }kjk fd;k tkuk pkfg, ysfdu ;g lR;kfir djus ds fy, 
fd D;k dksbZ izek.ki= l{ke izkf/kdkjh ds dk;kZy; ls tkjh fd;k x;k gS ;k ugha ;k 
ml dk;kZy; ls tgka ls dksbZ O;fDr bls tkjh djus dk nkok djrk gS] ml dk;kZy; ds 
izHkkjh O;fDr }kjk ns[kk tk ldrk gS & mDr izek.ki= ds lR;kiu dks ;kph ds nkos ls 
lacaf/kr ,d tkap ugha dgk tk ldrkA ¼th- m"kk jkt'ks[kj ¼Jherh½ fo- xOgesZaV vkWQ 
bafM;k½�  …85

Constitution – Article 226/227 – Extension of Stay Order – Held –  Apex 
Court has concluded that whatever stay has been granted by any Court 
including High Court automatically expires within a period of six months, 
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and unless extension is granted for good reason, within next six months, the 
trial Court is, on expiry of first period of six months, to set a date for trial and 
go ahead with same – Present case not fit for extension of stay – I.A. 
dismissed. [G. Usha Rajsekhar (Smt.) Vs. Government of India] …85

lafo/kku & vuqPNsn 226@227 & jksd vkns'k dk foLrkj & vfHkfu/kkZfjr & 
loksZPp U;k;ky; us fu"df"kZr fd;k gS fd mPp U;k;ky; lfgr fdlh Hkh U;k;ky; }kjk 
tks Hkh jksd vkns'k tkjh fd;k x;k gS] Ng ekg dh vof/k ds Hkhrj Lor% lekIr gks tkrk 
gS] rFkk tc rd fd vxys Ng ekg ds Hkhrj Ik;kZIr dkj.k ds fy, foLrkj iznku ugha 
fd;k tkrk gS] rks fopkj.k U;k;ky; izFke Ng ekg dh vof/k ds lekIr gksus ij] 
fopkj.k dh frfFk r; djsxk vkSj mDr ij vkxs dk;Zokgh djsxk & orZeku izdj.k jksd 
vkns'k ds foLrkj gsrq mfpr ugha gS & varoZrhZ vkosnu [kkfjtA ¼th- m"kk jkt'ks[kj 
¼Jherh½ fo- xOgesZaV vkWQ bafM;k½� …85

Constitution – Article 300A – Retiral Dues – Held – Retiral dues of 
employee cannot be treated as bounty, it is his right under Article 300A of 
Constitution. [A.A. Abraham Vs. State of M.P.] …78

lafo/kku & vuqPNsn 300A & lsokfuo`fRr ns;d & vfHkfu/kkZfjr & deZpkjh ds 
lsokfuo`fRr ns;dksa dks migkj Lo:i ugha ekuk tk ldrk] lafo/kku ds vuqPNsn 300A 
ds varxZr ;g mldk vf/kdkj gSA ¼,-,- vczkge fo- e-iz- jkT;½� …78

Co-operative Societies Act, M.P. 1960 (17 of 1961), Section 2(i) – See – 
Constitution – Article 226  [Ajay Jain Vs. The Chief Election Authority] …*1

lgdkjh lkslk;Vh vf/kfu;e] e-iz- 1960 ¼1961 dk 17½] /kkjk 2¼i½ & ns[ksa & 
lafo/kku & vuqPNsn 226 ¼vt; tSu fo- n phQ bysD'ku vFkkWfjVh½� …*1

Co-operative Societies Act, M.P. 1960 (17 of 1961), Section 64 & 68 – 
Preliminary Enquiry – Jurisdiction – Held – Since there were several 
complaints in respect of Jai Kisan Rin Mafi Yojna which is a scheme of State 
government, functionaries of State has a right to conduct preliminary 
enquiry and it cannot be termed as encroachment on rights/jurisdiction of 
Society – Petition dismissed. [Raman Dubey Vs. State of M.P.] …38

lgdkjh lkslk;Vh vf/kfu;e] e-iz- 1960 ¼1961 dk 17½] /kkjk 64 o 68 & 
izkjafHkd tkap & vf/kdkfjrk & vfHkfu/kkZfjr & pwafd t; fdlku _.k ekQh ;kstuk] 
tks fd jkT; ljdkj dh ,d Ldhe gS] ds laca/k esa dbZ f'kdk;rsa Fkh] jkT; ds 
d`R;dkfj;ksa dks izkjafHkd tkap lapkfyr djus dk vf/kdkj gS vkSj bls lkslk;Vh ds 
vf/kdkjksa@vf/kdkfjrk dk vf/kØe.k ugha dgk tk ldrk & ;kfpdk [kkfjtA ¼jeu nqcs 
fo- e-iz- jkT;½�  …38

Co-operative Societies Act, M.P. 1960 (17 of 1961), Section 64 & 68 – 
Preliminary Enquiry – Scope – Opportunity of Hearing/Natural Justice – Held 
– Preliminary enquiry is merely a fact finding enquiry and its findings are 
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not evidence and none can be punished or condemned on such enquiry report 
– Such report is not a judgment nor an opinion of an expert – Rights and 
liabilities of parties are not decided in such enquiry – Further, petitioner 
could not show any provisions of law which mandates grant of opportunity of 
hearing in preliminary enquiry – No order passed on basis of preliminary 
enquiry report, taking away rights of petitioner – No violation of natural 
justice – Report cannot be quashed. [Raman Dubey Vs. State of M.P.] …38

lgdkjh lkslk;Vh vf/kfu;e] e-iz- 1960 ¼1961 dk 17½] /kkjk 64 o 68 & 
izkjafHkd tkap & O;kfIr & lquokbZ dk volj@uSlfxZd U;k; & vfHkfu/kkZfjr & 
izkjafHkd tkap ek= ,d rF; fu"df"kZr djus dh tkap gS vkSj mlds fu"d"kZ lk{; ugha gSa 
,oa mDr tkap izfrosnu ij fdlh dks nf.Mr ;k fl)nks"k ugha fd;k tk ldrk & mDr 
izfrosnu ,d fu.kZ; ugha gS vkSj u gh ,d fo'ks"kK dh jk; gS & ,slh tkap esa i{kdkjksa ds 
vf/kdkj ,oa nkf;Ro fofuf'pr ugha gksrs & blds vfrfjDr ;kph] fof/k ds ,sls fdUgha 
mica/kksa dks ugha n'kkZ ldk gS ftlesa izkjafHkd tkap esa lquokbZ ds volj dk iznku fd;k 
tkuk vkKkid gS & izkjafHkd tkap izfrosnu ds vk/kkj ij dksbZ vkns'k ikfjr ugha fd;k 
x;k] ;kph ds vf/kdkjksa dks Nhuk x;k & uSlfxZd U;k; dk dksbZ mYya?ku ugha & 
izfrosnu vfHk[kf.Mr ugha fd;k tk ldrkA ¼jeu nqcs fo- e-iz- jkT;½� …38

Co-operative Societies Act, M.P. 1960 (17 of 1961), Sections 64, 74, 75 & 
76 – Registration of FIR – Opportunity of Hearing – Held – In absence of any 
bar, it cannot be said that prosecuting agency has no power to criminally 
prosecute a wrong doer, looking to provisions u/S 64, 74, 75 & 76 of the Act – 
There is no provision which gives a right of audience to suspect prior to 
lodging FIR. [Raman Dubey Vs. State of M.P.] …38

lgdkjh lkslk;Vh vf/kfu;e] e-iz- 1960 ¼1961 dk 17½] /kkjk,¡ 64] 74] 75 o 76 
& izFke lwpuk izfrosnu iathc) fd;k tkuk & lquokbZ dk volj & vfHkfu/kkZfjr & 
fdlh otZu dh vuqifLFkfr esa] vf/kfu;e dh /kkjk 64] 74] 75 o 76 ds mica/kksa dks ns[krs 
gq, ;g ugha dgk tk ldrk fd vfHk;kstu ,stsalh dks ,d vid`R;dkjh dks nkf.Md :i 
ls vfHk;ksftr djus dh 'kfDr ugha gS & ,slk dksbZ mica/k ugha gS tks ,d lafnX/k dks] 
izFke lwpuk izfrosnu ntZ gksus ds iwoZ lqus tkus dk vf/kdkj nsrk gSA ¼jeu nqcs fo- e-iz- 
jkT;½�  …38

Co-operative Societies Act, M.P. 1960 (17 of 1961), Section 68 – 
Attachment Before Award – Held – After filing of application u/S 68, all 
persons would get an opportunity to file their reply and oppose the prayer 
and then competent authority will decide the application in accordance with 
law – No one can be prevented from filing application(s) which is/are 
maintainable under the law – Direction to file application u/S 68 of the Act is 
not bad in law. [Raman Dubey Vs. State of M.P.] …38

lgdkjh lkslk;Vh vf/kfu;e] e-iz- 1960 ¼1961 dk 17½] /kkjk 68 & vf/kfu.kZ; 
ds iwoZ dqdhZ & vfHkfu/kkZfjr & /kkjk 68 ds varxZr vkosnu izLrqr djus ds i'pkr~] lHkh 
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O;fDr;ksa dks muds tokc izLrqr djus dk vkSj ;kpuk dk fojks/k djus dk volj feysxk 
,oa rc l{ke izkf/kdkjh] fof/k ds vuqlj.k esa vkosnu dk fofu'p; djsxk & fdlh dks 
,sls vkosnu izLrqr djus ls fuokfjr ugha fd;k tk ldrk tks fof/k varxZr iks"k.kh; 
gS@gSa & vf/kfu;e dh /kkjk 68 ds varxZr vkosnu izLrqr djus dk funs'k] fof/k esa 
vuqfpr ugha gSA ¼jeu nqcs fo- e-iz- jkT;½� …38

Cooperative Societies Rules, M.P. 1962, Rule 49-E(5)(d) –  See – 
Constitution – Article 226 [Ajay Jain Vs. The Chief Election Authority] …*1

lgdkjh lkslk;Vh fu;e] e-Á- 1962] fu;e 49&E¼5½¼d½ & ns[ksa & lafo/kku & 
vuqPNsn 226 ¼vt; tSu fo- n phQ bysD'ku vFkkWfjVh½� …*1

Cooperative Societies Rules, M.P. 1962, Rule 64 – Alternate Remedy – 
Held – In exceptional cases, writ petition in election matter can be 
entertained. [Ajay Jain Vs. The Chief Election Authority] …*1

lgdkjh lkslk;Vh fu;e] e-Á- 1962] fu;e 64 & oSdfYid mipkj & 
vfHkfu/kkZfjr & vioknkRed izdj.kksa esa] fuokZpu ds ekeys esa fjV ;kfpdk xzg.k dh tk 
ldrh gSA ¼vt; tSu fo- n phQ bysD'ku vFkkWfjVh½� …*1

Criminal Procedure Code, 1973 (2 of 1974), Sections 154, 195 & 482 
and Penal Code (45 of 1860), Section 188 – Quashment of FIR – Held – There 
is no bar u/S 195 Cr.P.C. in respect of registration of FIR for offence u/S 188 
IPC – What is barred u/S 195 Cr.P.C. is that after investigation, police officer 
cannot file a final report in the Court and Court cannot take cognizance on 
that final report – In instant case, investigation is going on – FIR cannot be 
quashed – Application dismissed. [Zaid Pathan Vs. State of M.P.] …152

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk,¡ 154] 195 o 482 ,oa n.M lafgrk 
¼1860 dk 45½] /kkjk 188 & izFke lwpuk izfrosnu dks vfHk[kafMr fd;k tkuk & 
vfHkfu/kkZfjr & /kkjk 188 Hkk-na-la- ds varxZr vijk/k gsrq izFke lwpuk izfrosnu iathc) 
fd;s tkus ds laca/k esa] /kkjk 195 na-iz-la- ds varxZr dksbZ otZu ugha & /kkjk 195 na-iz-la- 
ds varxZr tks oftZr gS og ;g gS fd vUos"k.k i'pkr~] iqfyl vf/kdkjh] U;k;ky; esa 
vafre izfrosnu izLrqr ugha dj ldrk vkSj U;k;ky; ml vafre izfrosnu ij laKku 
ugha ys ldrk & orZeku izdj.k esa] vUos"k.k tkjh gS & izFke lwpuk izfrosnu vfHk[kafMr 
ugha fd;k tk ldrk & vkosnu [kkfjtA ¼tS+n iBku fo- e-iz- jkT;½� …152

Criminal Procedure Code, 1973 (2 of 1974), Section 154 & 195(1)(a) 
and Penal Code (45 of 1860), Section 188 – Registration of FIR – Cognizance of 
Offence – Held – By virtue of Section 195(1)(a) Cr.P.C., power of police to 
register FIR for offences mentioned therein, is not curtailed but what is 
curtailed is the jurisdiction of Court to take cognizance of the offence without 
there being complaint in writing of the concerned public servant – FIR can 
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be registered by police for offence u/S 188 IPC. [Zaid Pathan Vs. State of 
M.P.]  …152

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 o 195¼1½¼a½ ,oa n.M lafgrk 
¼1860 dk 45½] /kkjk 188 & izFke lwpuk izfrosnu iathc) fd;k tkuk & vijk/k dk 
laKku & vfHkfu/kkZfjr & /kkjk 195¼1½¼a½ na-iz-la- ds vk/kkj ij] mlesa mfYyf[kr 
vijk/kksa gsrq izFke lwpuk izfrosnu iathc) djus dh iqfyl dh 'kfDr de ugha dh xbZ 
gS vfirq tks de fd;k x;k gS og lacaf/kr yksd lsod dh fyf[kr esa f'kdk;r ds fcuk 
vijk/k dk laKku ysus ds fy, U;k;ky; dh vf/kdkfjrk gS & /kkjk 188 Hkk-na-la- ds 
varxZr vijk/k gsrq iqfyl }kjk izFke lwpuk izfrosnu iathc) fd;k tk ldrk gSA ¼tS+n 
iBku fo- e-iz- jkT;½� …152

Criminal Procedure Code, 1973 (2 of 1974), Section 154 & 482 – 
Quashment of FIR – Held – Apex Court concluded that power to quash FIR 
must be exercised very sparingly and with circumspection and that too in 
rarest of rare case – Court cannot enquire the reliability or genuineness of 
allegations made in FIR. [Zaid Pathan Vs. State of M.P.] …152

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 o 482 & izFke lwpuk 
izfrosnu vfHk[kafMr fd;k tkuk & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr 
fd;k fd izFke lwpuk izfrosnu vfHk[kafMr djus dh 'kfDr dk iz;ksx vfr fojy 
,oa lko/kkuh ds lkFk vkSj og Hkh fojy ls fojyre izdj.k esa djuk pkfg, & 
U;k;ky;] izFke lwpuk izfrosnu esa fd;s x;s vfHkdFkuksa dh fo'oluh;rk ;k 
lR;rk dh tkap ugha dj ldrkA ¼tS+n iBku fo- e-iz- jkT;½� …152

Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2) – Filing of 
Challan – Covid Pandemic – Extension of Time – Applicability – Held – The 
order dated 23.03.2020 of Supreme Court related to extension of time limit 
was not applicable for filing of challan within 60 days or 90 days as 
prescribed under Cr.P.C. [Raja Bhaiya Singh Vs. State of M.P.] …119

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167¼2½ & pkyku izLrqr fd;k 
tkuk & dksfoM egkekjh & le; c<+k;k tkuk & iz;ksT;rk & vfHkfu/kkZfjr & le; 
lhek ds c<+k;s tkus ls lacaf/kr loksZPp U;k;ky; dk vkns'k fnukad 23-03-2020 
na-iz-la- ds varxZr fofgr vuqlkj lkB fnuksa vFkok uCcs fnuksa ds Hkhrj pkyku 
izLrqr djus ds fy, ykxw ugha FkkA ¼jktk HkS;k flag fo- e-iz- jkT;½� …119

Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2) – Filing of 
Challan – Right of Default Bail – Held – Right of default bail u/S 167(2) 
Cr.P.C. cannot be curtailed by subsequent filing of challan even on the same 
date. [Raja Bhaiya Singh Vs. State of M.P.] …119

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167¼2½ & pkyku izLrqr fd;k 
tkuk & fMQkWYV tekur dk vf/kdkj & vfHkfu/kkZfjr & na-iz-la- dh /kkjk 167¼2½ ds 
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varxZr fMQkWYV tekur ds vf/kdkj dks mlh fnukad dks Hkh i'pkr~orhZ :i ls pkyku 
izLrqr dj de ugha fd;k tk ldrkA ¼jktk HkS;k flag fo- e-iz- jkT;½� …119

Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2), Proviso (a) 
– Filing of Challan – Computation of Period – Held – Apex Court concluded 
that period of 90 days/60 days under proviso (a) begins to run only from date 
of order of remand and not from date of arrest – “One day” will be complete 
on the next day of remand – The day accused was remanded to judicial 
custody should be excluded and the day challan is filed in Court, should be 
included – Period of temporary bail shall be excluded in computation of 
period – Last date, if it is Sunday or Holiday will also be counted. [Raja 
Bhaiya Singh Vs. State of M.P.] …119 

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167¼2½] ijarqd ¼a½ & pkyku 
izLrqr fd;k tkuk & vof/k dh lax.kuk & vfHkfu/kkZfjr & loksZPp U;k;ky; us 
fu"df"kZr fd;k gS fd ijarqd ¼a½ ds varxZr uCcs fnuksa@lkB fnuksa dh vof/k] fjekaM 
vkns'k dh frfFk ls pyuk vkjaHk gks tkrh gS rFkk u fd fxj¶rkjh dh frfFk ls & **,d 
fnu** fjekaM ds vxys fnu iw.kZ gks tk,xk & vfHk;qDr dks U;kf;d vfHkj{kk eas Hksts tkus 
okys fnu dks vioftZr fd;k tkuk pkfg, rFkk U;k;ky; esa pkyku izLrqr gksus okys 
fnu dks 'kkfey fd;k tkuk pkfg, & vof/k dh lax.kuk esa vLFkk;h tekur dh vof/k 
vioftZr dh tk,xh & vafre frfFk] vxj og jfookj vFkok vodk'k gS] dh Hkh x.kuk 
dh tk;sxhA ¼jktk HkS;k flag fo- e-iz- jkT;½ …119

Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2) & 397 – 
Maintainability of Revision – Held – Order on application u/S 167(2) for 
default bail is not an interlocutory order because it decides the valuable right 
of accused for default bail – Revision is maintainable. [Raja Bhaiya Singh Vs. 
State of M.P.]  …119

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167¼2½ o 397 & iqujh{k.k dh 
iks"k.kh;rk & vfHkfu/kkZfjr & fMQkWYV tekur ds fy, /kkjk 167¼2½ ds varxZr vkosnu 
ij vkns'k ,d varoZrhZ vkns'k ugha gS D;ksafd ;g fMQkWYV tekur ds fy, vfHk;qDr ds 
ewY;oku vf/kdkj dk fofu'p; djrk gS & iqujh{k.k iks"k.kh; gSA ¼jktk HkS;k flag fo- e-
iz- jkT;½�  …119

Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2) and 
Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section 
8(b)/20(a)(i) – Filing of Challan – Limitation – Held – Offence is punishable 
by imprisonment upto 10 years and not minimum period of 10 years or death 
or life imprisonment – Limitation will be 60 days and not 90 or 180 days – 
Challan not filed within limitation period of 60 days – Subsequent filing of 
challan on same date of filing of application u/S 167(2) Cr.P.C. will not fortify 
the right of accused – Trial Court erred in rejecting the application – Bail 
granted – Revision allowed. [Raja Bhaiya Singh Vs. State of M.P.] …119
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n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167¼2½ ,oa Lokid vkS"kf/k vkSj 
eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 8¼b½@20¼a½¼i½ & pkyku izLrqr fd;k 
tkuk & ifjlhek & vfHkfu/kkZfjr & vijk/k nl o"kZ rd ds dkjkokl }kjk rFkk u fd 
nl o"kZ dh U;wure vof/k ds dkjkokl ls ;k e`R;qnaM ;k vkthou dkjkokl }kjk 
n.Muh; gS & ifjlhek lkB fnuksa dh gksxh rFkk u fd uCcs vFkok ,d lkS vLlh fnuksa 
dh & lkB fnuksa dh ifjlhek vof/k ds Hkhrj pkyku izLrqr ugha fd;k x;k & na-iz-la- 
dh /kkjk 167¼2½ ds varxZr vkosnu izLrqr fd;s tkus dh frfFk dks gh i'pkr~orhZ pkyku 
dk izLrqr fd;k tkuk] vfHk;qDr ds vf/kdkj dks etcwr ugha djsxk & fopkj.k U;k;ky; 
us vkosnu dks vLohdkj djus esa =qfV dh gS & tekur iznku & iqujh{k.k eatwjA ¼jktk 
HkS;k flag fo- e-iz- jkT;½� …119

Criminal Procedure Code, 1973 (2 of 1974), Section 200 & 340 and 
Penal Code (45 of 1860), Section 193 & 196 – Filing Fabricated Document 
before Court – Held – Fabricated affidavit filed before this Court – 
Applicants also stated false facts and used fabricated affidavit as genuine 
document – Registrar General directed to initiate proceedings u/S 340 
Cr.P.C. for offence u/S 193 & 196 IPC and if found prima facie guilty, 
complaint be filed u/S 200 Cr.P.C. on behalf of High Court. [Surajmal Vs. 
State of M.P.]  …135

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 200 o 340 ,oa n.M lafgrk ¼1860 
dk 45½] /kkjk 193 o 196 & U;k;ky; ds le{k dwVjfpr nLrkost izLrqr fd;k tkuk & 
vfHkfu/kkZfjr & bl U;k;ky; ds le{k dwVjfpr 'kiFki= izLrqr fd;k x;k & 
vkosndx.k us feF;k rF;ksa dk Hkh dFku fd;k vkSj dwVjfpr 'kiFki= dk mi;ksx 
okLrfod nLrkost ds :i esa fd;k & jftLVªkj tujy dks /kkjk 193 o 196 Hkk-na-la- ds 
varxZr vijk/k gsrq /kkjk 340 na-iz-la- ds varxZr dk;Zokfg;ka vkjaHk djus ds fy, 
funsf'kr fd;k x;k vkSj ;fn izFke n`"V~;k nks"kh ik;s tkrs gSa] mPp U;k;ky; dh vksj ls 
/kkjk 200 na-iz-la- ds varxZr ifjokn izLrqr fd;k tk,A ¼lwjtey fo- e-iz- jkT;½�…135

Criminal Procedure Code, 1973 (2 of 1974), Section 397(2) – 
Interlocutory Orders – Held – Order summoning witnesses, adjourning cases, 
passing orders for bail, calling for reports and such other steps in aid of 
pending proceeding, amounts to interlocutory orders against which no 
revision would lie u/S 397(2) whereas orders which affect or adjudicate 
rights of accused or particular aspect of trial, are not interlocutory orders 
against which revision is maintainable. [Raja Bhaiya Singh Vs. State of M.P.]   

…119

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 397¼2½ & varoZrhZ vkns'k & 
vfHkfu/kkZfjr & lk{khx.k dks leu Hkstus dk vkns'k] izdj.kksa dks LFkfxr djuk] tekur 
ds vkns'k ikfjr djuk] izfrosnu dh ekax djuk rFkk yafcr dk;Zokgh esa lgk;d ,sls 
vU; dne] varoZrhZ vkns'k dh dksfV esa vkrs gSa ftuds fo:) /kkjk 397¼2½ ds varxZr 
dksbZ iqujh{k.k ugha gksxk tcfd ,sls vkns'k tks fd vfHk;qDr ds vf/kdkjksa ;k fopkj.k ds 
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fof'k"V igyw dks izHkkfor vFkok U;k;fu.khZr djrs gSa] varoZrhZ vkns'k ugha gksrs gSa 
ftuds fo:) iqujh{k.k iks"k.kh; gSA ¼jktk HkS;k flag fo- e-iz- jkT;½� …119

Criminal Procedure Code, 1973 (2 of 1974), Section 397(2) – 
Interlocutory Order – Meaning & Ambit – Held – Order u/S 457 Cr.P.C. may 
or may not be an interlocutory order, it depends upon facts and 
circumstances of a case – If Magistrate passes an order touching rights of 
person over property then order is not an interlocutory order but if order is 
passed only to give possession of property during pendency of trial then such 
order is an interlocutory order. [Aruni Sahgal Vs. State of M.P.] …114

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 397¼2½ & varoZrhZ vkns'k & vFkZ 
o ifjf/k & vfHkfu/kkZfjr & na-iz-la- dh /kkjk 457 ds varxZr vkns'k ,d varoZrhZ vkns'k 
gks ldrk gS vFkok ugha] ;g ,d izdj.k ds rF;ksa rFkk ifjfLFkfr;ksa ij fuHkZj djrk gS & 
;fn eftLVªsV laifRr ij O;fDr ds vf/kdkjksa ls lacaf/kr dksbZ vkns'k ikfjr djrk gS rks 
og vkns'k ,d varoZrhZ vkns'k ugha gS ijarq ;fn og vkns'k dsoy laifRr dk dCtk nsus 
ds fy,] fopkj.k ds yafcr jgus ds nkSjku  ikfjr fd;k x;k gS rks og vkns'k ,d 
varoZrhZ vkns'k gSA ¼v:.kh lgxy fo- e-iz- jkT;½� …114

Criminal Procedure Code, 1973 (2 of 1974), Section 438 – Anticipatory 
Bail – Grounds – Held – It is not established that FIR lodged by Complainant 
was a counterblast FIR– Applicant's contention that he did not receive a 
single penny from complainant is not true because bank statement shows 
that complainant deposited money in applicant's account – Sufficient 
material to create strong suspicion against applicant – Case may require 
custodial interrogation – Application dismissed. [Surajmal Vs. State of M.P.] 

…135

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 438 & vfxze tekur & vk/kkj & 
vfHkfu/kkZfjr & ;g LFkkfir ugha gS fd ifjoknh }kjk ntZ djk;k x;k izFke lwpuk 
izfrosnu] izfrokn esa ,d izFke lwpuk izfrosnu Fkk & vkosnd dk rdZ fd mlus ifjoknh 
ls ,d iSlk Hkh izkIr ugha fd;k Fkk] lR; ugha gS D;ksafd cSad fooj.k n'kkZrk gS fd 
ifjoknh us vkosnd ds [kkrs eas jde tek dh Fkh & vkosnd ds fo:) izcy lansg mRiUu 
djus ds fy, i;kZIr lkexzh & izdj.k esa vfHkj{kk esa iwNrkN visf{kr gks ldrh gS & 
vkosnu [kkfjtA ¼lwjtey fo- e-iz- jkT;½� …135

Criminal Procedure Code, 1973 (2 of 1974), Section 451 – 
Maintainability – Held – Once final charge-sheet is filed by police and 
property is said to be involved in crime then only application u/S 451 Cr.P.C. 
is maintainable. [Aruni Sahgal Vs. State of M.P.] …114

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 451 & iks"k.kh;rk & vfHkfu/kkZfjr 
& ,d ckj iqfyl }kjk vafre vkjksi&i= izLrqr dj fn;k x;k rFkk laifRr dk vijk/k 
esa 'kkfey gksuk dgk tkrk gS rc dsoy na-iz-la- dh /kkjk 451 ds varxZr vkosnu iks"k.kh; 
gSA ¼v:.kh lgxy fo- e-iz- jkT;½� …114
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Criminal Procedure Code, 1973 (2 of 1974), Section 457 & 397(2) – 
Interlocutory Order – Held – Order rejecting application filed u/S 457 Cr.P.C. 
for interim custody of articles, is not a final order or intermediate order or 
order of moment but is an interlocutory order – Criminal revision not 
maintainable due to bar u/S 397(2) Cr.P.C. – Revision dismissed. [Aruni 
Sahgal Vs. State of M.P.] …114

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 457 o 397¼2½ & varoZrhZ vkns'k 
& vfHkfu/kkZfjr & oLrqvksa dh varfje vfHkj{kk gsrq na-iz-la- dh /kkjk 457 ds varxZr 
izLrqr vkosnu dks ukeatwj djus okyk vkns'k] ,d vafre vkns'k ;k e/;orhZ vkns'k ;k 
,d {k.k dk vkns'k ugha gS cfYd ,d varoZrhZ vkns'k gS & na-iz-la- dh /kkjk 397¼2½ ds 
varxZr otZu ds dkj.k nkf.Md iqujh{k.k iks"k.kh; ugha gS & iqujh{k.k [kkfjtA ¼v:.kh 
lgxy fo- e-iz- jkT;½� …114

Employee's Compensation Act (8 of 1923), Section 3 & 12 and Civil 
Procedure Code (5 of 1908), Order 1 Rule 10 – Necessary and Proper Party – 
Held – As per Section 12 where any person (principal) for purpose of his 
trade/business contracts with other person (contractor) for execution of 
work, which is part of trade/business of principal, he shall be liable to pay 
compensation to any employee employed in execution of that work as if that 
employee had been immediately employed by him – Deceased was employee 
of Respondent No. 7 and was engaged by Respondent No. 6 as a contractor to 
do its work – Being principal employer, Respondent No. 6 is necessary and 
proper party in claim case – Petition dismissed. [Bajaj Allianz General 
Insurance Co. Vs. Hafiza Bee] …100

deZpkjh izfrdj vf/kfu;e ¼1923 dk 8½] /kkjk 3 o 12 ,oa flfoy ÁfØ;k lafgrk 
¼1908 dk 5½] vkns'k 1 fu;e 10 & vko';d ,oa mfpr i{kdkj & vfHkfu/kkZfjr & /kkjk 
12 ds vuqlkj tgka dksbZ O;fDr ¼Lokeh½ vius dkjckj@O;kikj ds iz;kstu gsrq fdlh 
vU; O;fDr ¼Bsdsnkj½ ds lkFk dk;Z ds fu"iknu ds fy, lafonk djrk gS] rks og ml 
dk;Z ds fu"iknu esa fu;ksftr fdlh Hkh deZpkjh dks izfrdj dk Hkqxrku djus dk nk;h 
gksxk ekuks fd og deZpkjh mlds }kjk rqjar fu;ksftr fd;k x;k Fkk & e`rd] izR;FkhZ 
Ø- 7 dk deZpkjh Fkk rFkk izR;FkhZ Ø- 6 }kjk ,d Bsdsnkj ds :i esa viuk dk;Z djus gsrq 
yxk;k x;k Fkk & iz/kku fu;ksDrk gksus ds ukrs] izR;FkhZ Ø- 6 nkok izdj.k eas vko';d 
,oa mfpr i{kdkj gS & ;kfpdk [kkfjtA ¼ctkt vkfy;kat tujy ba';ksjsUl da- fo- 
gQhtk ch½�  …100

Limitation Act (36 of 1963), Section 5 – Condonation of Delay – Held – 
Supreme Court of India cannot be a place for government to walk in when 
they choose, ignoring the prescribed limitation period – Appeals/petitions 
have to be filed as per the Statutes prescribed. [State of M.P. Vs. Bherulal] 

 (SC)…1



20INDEX

ifjlhek vf/kfu;e ¼1963 dk 36½] /kkjk 5 & foyac ds fy, ekQh & 
vfHkfu/kkZfjr & mPpre U;k;ky;] ljdkjksa ds fy, ,d ,slk LFkku ugha gks ldrk tgka 
os fofgr ifjlhek vof/k dh vuns[kh dj tc pkgs vk tk;s & vihykas@;kfpdkvksa dks 
fofgr dkuwuksa ds vuqlkj izLrqr djuk gksrk gSA ¼e-iz- jkT; fo- Hks:yky½� (SC)…1

Limitation Act (36 of 1963), Section 5 – Condonation of Delay – Held – 
There is a delay of 663 days – Looking to the inordinate delay and casual 
manner in which application has been worded, Government or State 
authorities must pay for wastage of judicial time which has its own value – 
SLP dismissed with cost of Rs. 25,000 to be recovered from responsible 
officers. [State of M.P. Vs. Bherulal] (SC)…1

ifjlhek vf/kfu;e ¼1963 dk 36½] /kkjk 5 & foyac ds fy, ekQh & 
vfHkfu/kkZfjr& 663 fnuksa dk foyac gS & vR;f/kd foyac vkSj vkosnu ds 'kCnksa ds 
ykijokg <ax dks ns[krs gq,] ljdkj ;k jkT; izkf/kdkjhx.k dks U;kf;d le; ftldk 
Lo;a dk viuk ewY; gS] dh cckZnh ds fy, dher pqdkuh pkfg, & :- 25]000@& O;;] 
ftls mRrjnk;h vf/kdkfj;ksa ls olwyk tk,xk] ds lkFk fo'ks"k vuqefr ;kfpdk [kkfjtA 
¼e-iz- jkT; fo- Hks:yky½� (SC)…1

Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 17 – 
See – Constitution – Article 226 [Alok Kumar Choubey Vs. State of M.P.] 

 (DB)…88

ek/;LFke~ vf/kdj.k vf/kfu;e] e-Á- ¼1983 dk 29½] /kkjk 17 & ns[ksa & lafo/kku 
& vuqPNsn 226 ¼vyksd dqekj pkScs fo- e-iz- jkT;½� (DB)…88

Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 19 – 
Breach of Terms & Conditions – Held – Petitioner has not submitted the bank 
guarantee within stipulated period without any justified reason – Petitioner 
has not taken initiative for joint survey in stipulated time, thus failed to fulfill 
requirement of clause 11 of LOA, despite scheduled bill payments done by 
respondents – Petitioner was responsible for delay in completion of work – 
Revision dismissed. [Narmada Transmission Pvt. Ltd. (M/s) Vs. M.P. 
Madhya Kshetra Vidyut Vitaran Co. Ltd.] (DB)…*2

ek/;LFke~ vf/kdj.k vf/kfu;e] e-Á- ¼1983 dk 29½] /kkjk 19 & fuca/kuksa o 'krksZa 
dk Hkax & vfHkfu/kkZfjr & ;kph us fcuk fdlh U;k;kuqer dkj.k ds fu;r vof/k ds 
Hkhrj cSad xkajVh izLrqr ugha dh gS & ;kph us fu;r le; esa la;qDr losZ{k.k gsrq igy 
ugha dh] bl izdkj izR;FkhZx.k }kjk fu/kkZfjr fcy Hkqxrku ds ckotwn og ,y-vks-,- ds 
[kaM 11 dh vis{kkvksa dh iwfrZ djus esa foQy jgk & ;kph dk;Z ds lekiu esa gq, foyac 
gsrq mRrjnk;h Fkk & iqujh{k.k [kkfjtA ¼ueZnk Vªkalfe'ku izk- fy- ¼es-½ fo- ,e-ih- e/; 
{ks= fo|qr forj.k da- fy-½� (DB)…*2

Municipal Corporation Act, M.P. (23 of 1956), Section 138(4) – 
Appellate Authority – Principle of Natural Justice – Opportunity of Hearing – 
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Held – If one authority, person or committee hears the appeal and the other 
person, Authority or Committee decides it without any further hearing, such 
procedure is not in consonance with principle of natural justice – Appellate 
authority Mayor-in-Council without hearing the parties, merely on basis of 
opinion of Committee, dismissed the appeal – Principle of natural justice 
violated – Impugned order set aside – Matter remanded back to appellate 
authority – Petition partly allowed. [Sayaji Hotels Ltd. Vs. Indore Municipal 
Corporation]  …72

uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk 138¼4½ & vihyh 
izkf/kdkjh & uSlfxZd U;k; dk fl)kar & lquokbZ dk volj & vfHkfu/kkZfjr & ;fn ,d 
izkf/kdkjh] O;fDr ;k lfefr] vihy lqurh gS vkSj vU; O;fDr] izkf/kdkjh ;k lfefr] 
fcuk vkxs fdlh lquokbZ ds mldk fofu'p; djrh gS] mDr izfØ;k uSlfxZd U;k; ds 
fl)kar ds vuq:i ugha gS & vihyh izkf/kdkjh es;j&bu&dkmafly us i{kdkjksa dks lqus 
fcuk] ek= lfefr dh jk; ds vk/kkj ij] vihy [kkfjt dh & uSlfxZd U;k; ds fl)kar 
dk mYya?ku fd;k x;k & vk{ksfir vkns'k vikLr & ekeyk] vihyh izkf/kdkjh dks 
izfriszf"kr & ;kfpdk va'kr% eatwjA ¼lk;kth gksVYl~ fy- fo- bankSj E;wfufliy 
dkjiksjs'ku½�  …72

Nagar Palika (Registration of Colonizer Terms & Conditions) Rules, 
M.P., 1998, Rule 15-A (amended) – Publication in Official Gazette – Effect – 
Held – Once the Rules are published in Official Gazette and are made 
available by circulation, sale etc., it is presumed that it has been made known 
to all citizens of Country/State – Petitioner cannot express his ignorance 
about provision of said Rules. [Rajkumar Goyal Vs. Municipal Corporation, 
Gwalior]  …48

uxjikfydk ¼dkWyksukbtj dk jftLVªhdj.k] fucZa/ku rFkk 'krsZa½ fu;e] e-iz-] 
1998] fu;e 15&A¼la'kksf/kr½ & 'kkldh; jkti= esa izdk'ku  & izHkko & vfHkfu/kkZfjr 
& ,d ckj 'kkldh; jkti= esa fu;e izdkf'kr fd;s tkus rFkk ifjpkyu] foØ; bR;kfn 
}kjk miyC/k djk;s tkus ij ;g mi/kkj.kk dh tk,xh fd mls ns'k@jkT; ds lHkh 
ukxfjdksa dh tkudkjh esa yk;k x;k gS & ;kph mDr fu;eksa ds mica/k ds ckjs esa mldh 
vufHkKrk vfHkO;Dr ugha dj ldrkA ¼jktdqekj xks;y fo- E;wfufliy dkjiksjs'ku] 
Xokfy;j½�  …48

Nagar Palika (Registration of Colonizer Terms & Conditions) Rules, 
M.P., 1998, Rule 15-A (amended) – See – Constitution – Article 226 [Rajkumar 
Goyal Vs. Municipal Corporation, Gwalior] …48

uxjikfydk ¼dkWyksukbtj dk jftLVªhdj.k] fucZa/ku rFkk 'krsZa½ fu;e] e-iz-] 
1998] fu;e 15&A¼la'kksf/kr½ & ns[ksa & lafo/kku & vuqPNsn 226 ¼jktdqekj 
xks;y fo- E;wfufliy dkjiksjs'ku] Xokfy;j½� …48

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section 
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8/21 – Independent Witnesses – Held – Search/seizure witnesses turned hostile 
but Police Officer made his deposition with accuracy and precision which 
was not demolished in cross-examination – If statement of police officer is 
worthy of credence, conviction can be recorded on basis of his statement, 
even if it is not supported by independent witness – Conviction upheld – 
Appeal dismissed. [Raju @ Surendar Nath Sonkar Vs. State of M.P.] …104

Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 8@21 & 
Lora= lk{khx.k & vfHkfu/kkZfjr & ryk'kh@tCrh ds lk{khx.k i{kfojks/kh gks x, fdarq 
iqfyl vf/kdkjh us mldk vfHklk{; ;FkkFkZrk ,oa lw{erk ds lkFk fn;k tks fd 
izfrijh{k.k esa u"V ugha gqvk Fkk & ;fn iqfyl vf/kdkjh dk dFku fo'okl ;ksX; gS] 
mlds dFku ds vk/kkj ij nks"kflf) vfHkfyf[kr dh tk ldrh gS Hkys gh og Lora= 
lk{kh }kjk lefFkZr u gks & nks"kflf) dk;e & vihy [kkfjtA ¼jktw mQZ lqjsUnj ukFk 
lksudj fo- e-iz- jkT;½� …104

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Sections 
8(a), 8(b), 20(a)(i) & 20(b)(ii)(C) – Ingredients – Held – Ganja plants seized 
from accused – Section 8(a) is not applicable because it relates to Coca plants 
etc. – Present case covered by Section 8(b) which prohibits cultivation of 
Opium, Poppy or “any Cannabis plant” – Section 20(a) prescribes 
punishment of cultivation – Offence u/S 8(b)/20(a) is made out. [Raja Bhaiya 
Singh Vs. State of M.P.] …119

Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk,¡ 8¼a½] 
8¼b½] 20¼a½¼i½ o 20¼b½¼ii½¼C½ & ?kVd & vfHkfu/kkZfjr & vfHk;qDr ls xkatk ds ikS/ks 
tCr fd;s x;s & /kkjk 8¼a½ ykxw ugha gksrk D;ksafd og dksdk ds ikS/kksa bR;kfn ls lacaf/kr 
gS & orZeku izdj.k /kkjk 8¼b½ }kjk vkPNkfnr gksrk gS tks fd vQhe] iksLr ;k **fdlh 
dSusfcl ds ikS/ks** dh [ksrh fuf"k) djrh gS & /kkjk 20¼a½ [ksrh ds fy, n.M fofgr 
djrh gS & /kkjk 8¼b½@20¼a½ ds varxZr vijk/k curk gSA ¼jktk HkS;k flag fo- e-iz- 
jkT;½� � …119

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section 
8(b)/20(a)(i) – See – Criminal Procedure Code, 1973, Section 167 (2) [Raja 
Bhaiya Singh Vs. State of M.P.] …119

Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 
8¼b½@20¼a½¼i½ & ns[ksa & n.M çfØ;k lafgrk] 1973] /kkjk 167¼2½ ¼jktk HkS;k flag 
fo- e-iz- jkT;½� …119

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section 
50 – Search & Seizure – Procedure – Held – Accused must be apprised 
regarding his right to get searched before Gazetted Officer or Magistrate – 
Despite apprising, if accused has chosen to be searched by police officer, no 
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fault can be found in the search – Further, as a rule of thumb, in all 
circumstances, search cannot vitiate merely because it was not conducted 
before Gazetted Officer or Magistrate. [Raju @ Surendar Nath Sonkar Vs. 
State of M.P.]  …104

Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 50 & 
ryk'kh o tCrh & izfØ;k & vfHkfu/kkZfjr & vfHk;qDr dks] jktif=r vf/kdkjh ;k 
eftLVªsV ds le{k ryk'kh fy;s tkus ds mlds vf/kdkj ds laca/k esa voxr djk;k tkuk 
pkfg, & voxr djk;s tkus ds ckotwn ;fn vfHk;qDr us iqfyl vf/kdkjh }kjk ryk'kh 
fy;s tkus dk pquko fd;k gS] ryk'kh esa dksbZ nks"k ugha fudkyk tk ldrk & blds 
vfrfjDr] O;kogkfjd fu;e ds :i esa] lHkh ifjfLFkfr;ksa esa] ek= blfy, D;ksafd 
jktif=r vf/kdkjh ;k eftLVªsV ds le{k ryk'kh lapkfyr ugha dh xbZ Fkh] ryk'kh 
nwf"kr ugha gks ldrhA ¼jktw mQZ lqjsUnj ukFk lksudj fo- e-iz- jkT;½� …104

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section 
50 – Words “if such person so requires” – Interpretation – Held – The 
expression “if such person so requires” needs to be given due weightage and 
full effect – A statute must be read as a whole in its context. [Raju @ Surendar 
Nath Sonkar Vs. State of M.P.] …104

Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 50 & 'kCn 
**;fn ,slk O;fDr ,slh vis{kk djrk gS** & fuoZpu & vfHkfu/kkZfjr & vfHkO;fDr **;fn 
,slk O;fDr ,slh vis{kk djrk gS** dks lE;d~ egRo ,oa iw.kZ izHkko fn;s tkus dh 
vko';drk gS & ,d dkuwu dks mlds lanHkZ esa laiw.kZr% ls i<+k tkuk pkfg,A ¼jktw mQZ 
lqjsUnj ukFk lksudj fo- e-iz- jkT;½� …104

Penal Code (45 of 1860), Section 188 – Ingredients – Held – For offence 
u/S 188, it is sufficient that violator of prohibitory order not only knows the 
order which he disobeys but that his disobedience produces or is likely to 
produce harm – Whether applicants were aware of prohibitory order or 
disobedience has produced or likely to produce harm, is a subject matter of 
investigation, which is under progress – FIR cannot be quashed. [Zaid 
Pathan Vs. State of M.P.] …152

n.M lafgrk ¼1860 dk 45½] /kkjk 188 & ?kVd & vfHkfu/kkZfjr & /kkjk 188 ds 
varxZr vijk/k gsrq ;g Ik;kZIr gS fd izfr"ks/kkRed vkns'k dk mYya?ku djus okys dks u 
dsoy vkns'k dk Kku gksrk gS ftldh mlus voKk dh gS cfYd ;g Hkh fd mldh voKk 
ls vigkfu fufeZr gqbZ vFkok fufeZr gksus dh laHkkouk gS & D;k vkosndx.k] 
izfr"ks/kkRed vkns'k ls voxr Fks vFkok voKk ls vigkfu fufeZr gqbZ ;k gksus dh 
laaHkkouk gS] vUos"k.k dh fo"k; oLrq gS tks fd izxfr ij gS & izFke lwpuk izfrosnu 
vfHk[kafMr ugha fd;k tk ldrkA ¼tS+n iBku fo- e-iz- jkT;½� …152

Penal Code (45 of 1860), Section 188 – See – Criminal Procedure Code, 
1973, Sections 154, 195 & 482 [Zaid Pathan Vs. State of M.P.] …152
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n.M lafgrk ¼1860 dk 45½] /kkjk 188 & ns[ksa & n.M çfØ;k lafgrk] 1973] 
/kkjk,¡ 154] 195 o 482 ¼tS+n iBku fo- e-iz- jkT;½� …152

Penal Code (45 of 1860), Section 193 & 196 – See – Criminal Procedure 
Code, 1973, Section 200 & 340 [Surajmal Vs. State of M.P.] …135

n.M lafgrk ¼1860 dk 45½] /kkjk 193 o 196 & ns[ksa & n.M çfØ;k lafgrk] 
1973] /kkjk 200 o 340 ¼lwjtey fo- e-iz- jkT;½� …135

Prevention of Corruption Act (49 of 1988), Section 12 – Bribe Giver – 
Directions issued to State police that in every such cases of bribe, FIR shall be 
registered against the bribe giver u/S 12 of the Act. [Surajmal Vs. State of 
M.P.]  …135

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 12 & fj'or nsus okyk & jkT; 
iqfyl dks funs'k tkjh fd, x, fd fj'or ds ,sls izR;sd izdj.k esa] vf/kfu;e dh /kkjk 
12 ds varxZr fj'or nsus okys ds fo:) izFke lwpuk izfrosnu iathc) fd;k tk,xkA 
¼lwjtey fo- e-iz- jkT;½� …135

Prevention of Corruption Act (49 of 1988), Section 12 & 24 (repealed) – 
Held – Applicant and complainant both alleged that they have given bribe to 
each other for getting unlawful work done and are aggrieved by non return 
of the bribe money as the said work was not done – Vide amendment of 2018, 
Section 24 was repealed which accorded protection to bribe givers – In 
instant case, offence registered in 2019 thus applicant and complainant liable 
to be prosecuted u/S 12 of the Act. [Surajmal Vs. State of M.P.] …135

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 12 o 24 ¼fujflr½ & 
vfHkfu/kkZfjr & vkosnd ,oa ifjoknh] nksuksa us vfHkdfFkr fd;k fd mUgksusa fof/kfo:) 
dk;Z djkus ds fy, ,d nwljs dks fj'or nh gS vkSj fj'or dh jde u ykSVk;s tkus ls 
O;fFkr gSa D;ksafd mDr dk;Z ugha fd;k x;k Fkk & 2018 ds la'kks/ku }kjk /kkjk 24 
fujflr dh xbZ Fkh tks fj'or nsus okys dks laj{k.k iznku djrh Fkh & orZeku izdj.k esa] 
vijk/k 2019 eas iathc) gqvk] vr%] vkosnd ,oa ifjoknh] vf/kfu;e dh /kkjk 12 ds 
varxZr vfHk;ksftr fd;s tkus ds fy, nk;h gSaA ¼lwjtey fo- e-iz- jkT;½� …135

Service Law – Promotion – Held – No person has a vested right of 
promotion, at the most he can claim that he has a right for his consideration 
for promotion – A promotion may effect various persons and their promotion 
cannot be changed after a long time. [Sajjan Singh Kaurav Vs. State of M.P.] 

…*3

lsok fof/k & inksUufr & vfHkfu/kkZfjr & fdlh O;fDr dks inksUufr dk fufgr 
vf/kdkj ugha gS] vf/kd ls vf/kd og nkok dj ldrk gS fd inksUufr gsrq mldk fopkj 
fd;s tkus dk mls ,d vf/kdkj gS & ,d inksUufr fofHkUu O;fDr;ksa dks izHkkfor dj 
ldrh gS vkSj mudh inksUufr dks ,d nh?kZ vof/k ds i'pkr~ cnyk ugha tk ldrkA 
¼lTtu flag dkSjo fo- e-iz- jkT;½� …*3
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Words & Phrases – “Blacklisting” & “Principle of Natural Justice” – 
Discussed & explained. [UMC Technologies Pvt. Ltd. Vs. Food Corporation 
of India]  (SC)…27

'kCn ,oa okD;ka'k & **dkyh lwph esa uke Mkyuk** o **uSlfxZd U;k; dk 
fl)kar** & foosfpr o Li"V fd;s x;sA ¼;w,elh VsDuksykWth izk- fy- fo- QqM dkjiksjs'ku 
vkWQ bafM;k½�  (SC)…27
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explained. [UMC Technologies Pvt. Ltd. Vs. Food Corporation of India] 

(SC)…27
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APPOINTMENT TO THE MADHYA PRADESH HIGH COURT

We congratulate Hon'ble Mr. Justice Mohammad Rafiq, Chief Justice on 
his appointment as Chief Justice of the High Court of Madhya Pradesh. Hon'ble 
Mr. Justice Mohammad Rafiq took oath as Chief Justice of the High Court of M.P. 
on 03/01/2021 at Bhopal.

HON'BLE MR. JUSTICE MOHAMMAD RAFIQ,
 CHIEF JUSTICE
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Born on May 25, 1960 at Sujangarh, district Churu, Rajasthan. Did 
B.Com in 1980, LL.B in 1984 and M.Com in 1986 from University of Rajasthan.   
Enrolled with the Bar Council of Rajasthan on July 08, 1984. Practised in 
Rajasthan High Court at Jaipur in almost all branches of law. Worked as Assistant 
Government Advocate for the State of Rajasthan from July 15, 1986 to December 
21, 1987 and as Deputy Government Advocate from December 22, 1987 to June 
29, 1990. Appeared before the High Court as Panel Advocate for various 
Departments of the State Government. Represented the Union of India as 
Standing Counsel from 1992 to 2001. Also represented the Indian Railways, 
Rajasthan State Pollution Control Board, Rajasthan Board of Muslim Wakfs, 
Jaipur Development Authority, Rajasthan Housing Board and Jaipur Municipal 
Corporation before the Rajasthan High Court. Appointed as Additional Advocate 
General for the State of Rajasthan on January 07, 1999 and worked as such till 
elevation to the Bench.

His Lordship was appointed as Judge of the Rajasthan High Court on May 
15, 2006. Also functioned as Acting Chief Justice of Rajasthan High Court twice; 
from April 07, 2019 to May 04, 2019 and from September 23, 2019 to October 05, 
2019. Also worked as Executive Chairman of the Rajasthan State Legal Services 
Authority and the Administrative Judge of the Rajasthan High Court. His 
Lordship is Life Member of the Indian Law Institute and has also been Member of 
its Governing Council. Apart from being Member of various Committees, 
Chaired the Mediation and Arbitration Project Committee, the Steering 
Committee for Computerisation, the Rules Committee, the Arrears Committee, 
the Examination Committee, the Building Committee and the Library 
Committee. Was In-charge of the Mediation Centre of the High Court at Jaipur 
and  simultaneously the Chairman of the Rajasthan High Court Legal Services 
Committee. Also worked as Company Court Judge as well as Designated Judge 
u/S 11 of the Arbitration and Conciliation Act, 1996. Presided the Commercial 
Appellate Division at Jaipur Bench of Rajasthan High Court.

His Lordship was appointed as the Chief Justice of the High Court of 
Meghalaya on November 13, 2019 and as the Chief Justice of Orissa High Court 
on April 27, 2020.  

th
Sworn in as the 26  Chief Justice of the Madhya Pradesh High Court on 

January 03, 2021. His Lordship was accorded welcome ovation on  January 04, 
2021 in the Conference Hall of South Block, High Court of Madhya Pradesh, 
Jabalpur.

We, on behalf of The Indian Law Reports (M.P. Series) wish Hon'ble 
Mr. Justice Mohammad Rafiq, Chief Justice and Patron a successful tenure 
on the Bench.

-----------------
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 OVATION TO HON'BLE MR. JUSTICE MOHAMMAD RAFIQ, 
CHIEF JUSTICE, GIVEN ON 04-01-2021, THROUGH VIDEO 
CONFERENCING, IN THE CONFERENCE HALL OF SOUTH BLOCK, 
HIGH COURT OF M.P., JABALPUR.

Hon'ble Mr. Justice Sanjay Yadav, Administrative Judge, while 
felicitating the new Chief Justice, said :-

Today, we have assembled here, through this virtual mode, to welcome 
our new Chief Justice, Hon'ble Shri Justice Mohammad Rafiq, who took oath of 
office on 03 January 2021 at Bhopal. It is my proud privilege to welcome Your 
Lordship as Chief Justice of Madhya Pradesh High Court.

Born on 25 May 1960 in Sujangarh in Churu District of Rajasthan, Your 
Lordship after obtaining degree in law from University of Rajasthan was enrolled 
as an Advocate on 08 July 1984 with the State Bar Council of Rajasthan and 
practiced exclusively in Rajasthan High Court in almost all branches of law. Your 
Lordship worked as Assistant Government Advocate for the State from 15 July 
1986 to 21 December 1987 and Deputy Government Advocate from 22 December 
1987 to 29 June 1990. Your Lordship was appointed as Additional Advocate 
General for the State of Rajasthan on 7 January 1999 and worked as such till 
elevation to the Bench on 15 May 2006 as Additional Judge and was appointed as 

 permanent Judge on 14  May 2008. His Lordship served as Acting Chief Justice of 
Rajasthan High Court from 07 April, 2019 upto 04 May 2019 and from 23 
September 2019 to 05 October 2019. And, an Executive Chairman of Rajasthan 
Legal Services Authority. Your Lordship was elevated as Chief Justice of 
Meghalaya High Court on 13 November 2019. And, as Chief Justice of Orissa 
High Court on 27 April 2020.

i understand that during Your Lordship's tenure as Judge in Rajasthan 
High Court and as Chief Justice of Meghalaya High Court and Orissa High Court 
has delivered several landmark judgments, which adorn law journals.

It may be mentioned that our High Court was established as Nagpur High 
Court on 02 January 1936 by Letters Patent dated 02 January 1936. This Letters 
Patent continued in force even after the adoption of the Constitution of India on 26 

st
January 1950. On 01  of November 1956, the States Reorganisation Act was 
enacted and new State of Madhya Pradesh was constituted under Section 9 
thereof. The States Reorganisation Act ordained that from the appointed day i.e. 

st
1  of November 1956, the High Court exercising jurisdiction in relation to the 
existing State of Madhya Pradesh i.e. Nagpur High Court shall be deemed to be 
the High Court for the present State of Madhya Pradesh. We have two permanent 
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Benches at Indore and Gwalior. My Lord, many of the Hon'ble Judges of our High 
Court were elevated as Judges of Supreme Court and Chief Justices of other High 
Courts.

The Bar at Jabalpur, Indore and Gwalior have glorious history. Since their 
inception, the contribution of the members of these Bar in strengthening the legal 
system have paved the path for smooth administration of justice. 

We are confident that under the dynamic leadership of Your Lordship, our 
High Court will have glorious future.

On this occasion, on behalf of my sister and brother Judges and the State 
Judiciary and on my own behalf, i extend warm welcome and wish a successful 
tenure as Chief Justice. 

 Thank you. 

 Jai Hind .

---------------

Shri Purushaindra Kaurav, Advocate General, M.P., said :-

Good Morning and wishing everyone present a Happy New Year.

We start the first working day of the new decade on a wonderful note by 
extending a warm and cordial welcome to Hon'ble Justice Mohammad Rafiq as 

thour 26  Chief Justice.

Hon'ble Mr. Justice Mohammad Rafiq was born on 25 May 1960 at 
Sujangarh in Churu district of Rajasthan. After completing B.Com in the year 
1980 and LL.B in the year 1984 from the University of Rajasthan, Your Lordship 
enrolled with the Bar Council of Rajasthan on 08 July 1984. Your Lordship 
worked as an Assistant Government Advocate for the State of Rajasthan from July 
15, 1986 to December 21, 1987 and then as Deputy Government Advocate from 

 22 December 1987 to 29June 1990. Your Lordship also appeared before the High 
Court as a Panel Advocate for various organizations and Departments of the State 
Government and was also the Standing Counsel for the Union of India from 1992 
to 2001.

Your Lordship was appointed as Additional Advocate General for the 
State of Rajasthan on 07 January 1999 and was appointed as Judge of the 
Rajasthan High Court on 15 May 2006 where Your Lordship served till 12 
November 2019. During this tenure, Your Lordship also had the occasion to 
discharge the duties as Acting Chief Justice twice from 07 April 2019 to 04 May 
2019 and from 23 September 2019 to 05 October 2019.
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Subsequently, on 13 November 2019, Your Lordship was appointed as 
Chief Justice of the Meghalaya High Court and then as Chief Justice of the Orissa 
High Court on 27 April 2020 and on 03.01.2021, Your Lordship has been sworn in 
as Chief Justice of the MP High Court. 

My Lord, since the inception of the High Court of Madhya Pradesh in the 
year 1956, we have been blessed to have some of distinguished and greatest Chief 
Justices whose contributions have been noted nationwide such as Hon'ble Justice 
Shri M. Hidayatullah, Justice G.P. Singh, Justice A.K. Patnaik and even our 
present Chief Justice of India, Shri Sharad Arvind Bobade. 

It is an interesting coincidence that Your Lordship has taken oath to the 
rd office of Chief Justice on 03 of January which coincides with the birth date of 

Late Hon'ble Justice G.P. Singh who was a legal stalwart and luminary and 
perhaps due to this reason, the members of the Bar as well as the litigants of the 
State have great expectations from Your Lordship.

Your Lordship has accumulated a rich and diverse experience as a Judge 
by initially being appointed as a Judge in the western State of Rajasthan, then as 
Chief Justice in the north eastern State of Meghalaya, then as Chief Justice in the 
eastern State of Orissa and now as Chief Justice of the central State of Madhya 
Pradesh. I am sure that during this period, Your lordship has experienced the 
varied culture and tradition of India, which will greatly aid Your lordship in 
leading this esteemed Institution. 

It is my proud privilege to welcome Your Lordship to this Court. Our State 
of Madhya Pradesh is blessed richly in natural resources and is a fast developing 
State which has made the residents of the State more aware about their 
constitutional and legal rights resulting in the residents looking upon this 
Institution with great faith, hope and aspirations. I am sure that Your Lordship will 
lead this Institution proficiently to even greater heights while keeping the interest 
of the litigants at the forefront.

At the end, I on behalf of the State of M.P., its law officers and on my own 
behalf once again extend warm felicitation to Hon'ble The Chief Justice, and 
assure that the Law Officers of the State will extend their full assistance in the 
discharge of  Your Lordship's arduous duties. 

Jai Hind .

---------------



J/6

Shri Dr. Vijay Kumar Choudhary, Chairman, State Bar Council of 
M.P., said :-

e/;izns'k mPp U;k;ky; esa vkt dk fnu csgn egRoiw.kZ vkSj ;g {k.k csgn eqfnr djus 
okys gS] D;ksafd bl vk;ke esa ge ns'k ds ,d egku U;k;fon~ dk Lokxr e/;izns'k mPp U;k;ky; 
ds eq[; U;k;kf/kifr ds :i esa dj jgs gSA ekuuh; eq[; U;k;kf/kifr dk tks uke gS] **eksgEen 
jQhd**] mldk vFkZ ljy Hkk"kk esa Intimate ;kuh Close Friend of Mohammad le> vkrk 
gS] vkSj yxrk gS fd buds O;fDrRo vkSj d`frRo dh jpuk rks cpiu ls gh uke laLdkj ds lkFk gh 
'kq: gks x;h FkhA ekuuh; eq[; U;k;kf/kifr dk tUe 25 ebZ 1960 dks lqtkux<]+ ftyk pq: 
¼jktLFkku izns'k½ esa gqvk FkkA ekU;oj] ,e-dkWe- ,y-,y-ch- rd f'kf{kr gSA ekuuh; us jktLFkku 
mPp U;k;ky; esa lafo/kku] lfoZl eSVj] Hkwfe vf/kxzg.k] jktLo] dLVe ,Dlkbt] jsyos Dyse] 
VSDl eSsVj] daiuh eSsVj ,oa fØfeuy eSVlZ ds {ks= esa /kqavk/kkj odkyr dj vius uke dks fo[;kr 
fd;kA vki Hkkjr ljdkj ds Hkh lu~ 1992 ls 2001 rd vfHkHkk"kd jgsA blds vykok Hkkjrh; 
jsyos] jktLFkku jkT; iznw"k.k fuokj.k cksMZ] t;iqj MsoyiesaV vFkkWfjVh] jktLFkku gkmflax cksMZ 
vkSj t;iqj E;qfufliy dkiksZjs'ku ds ekeyks es vkius ekuuh; jktLFkku mPp U;k;ky; ds le{k 
odkyr dh gSA ekuuh; jktLFkku jkT; ds vfrfjDr egkf/koDrk tuojh 1999 esa cus] vkSj lu~ 
2006 esa jktLFkku mPp U;k;ky; ds U;k;kf/kifr cusA ekU;oj] bf.M;u ykW baLVhV~;wV ds 
vkthou lnL; gS] vkSj mldh xofuZax dkmafly ds Hkh lnL; gSA jktLFkku gkbZdksVZ esa jgrs gq;s 
vki ogka dh vusd iz'kklfud lfefr;ksa] e/;LFkrk lfefr] fu;e fuekZ.k lfefr] ijh{kk lfefr] 
fcfYMax lfefr vkSj ykbZczsjh lfefr ds Hkh v/;{k jgs gS] vkSj jktLFkku mPp U;k;ky; esa fLFkr 
ehfM,'ku lsUVj ds Hkh ikap lky rd yxkrkj bUpktZ jgs gS] vkSj blh le;dky esa vki 
jktLFkku gkbZdksVZ ds yhxy lfoZlsl desVh ds rhu o"kZ rd v/;{k jgs gSA ekuuh; us daiuh dksVZ 
tt ds :i esa Hkh dk;Z fd;k gS] vkSj def'kZ;y vihysV fMohtu csap jktLFkku gkbZdksVZ dks Hkh 
fizlkbM fd;k gSA ekuuh;] jktLFkku mPp U;k;ky; ds dk;Zdkjh eq[; U;k;kf/kifr jgs] vkSj 
rRi'pkr es?kky; gkbZdksVZ ds eq[; U;k;kf/kifr uoEcj 2019 esa fu;qDr gq;s] rFkk vizSy 2020 esa 
ekuuh; mMhlk mPp U;k;ky; ds eq[; U;k;kf/kifr cus vkSj vkt fnukad dks bl xkSjo'kkyh 
mPp U;k;ky; esa eq[; U;k;kf/kifr ds in ij inklhu gq;s gSA vkidh mDr egrh izfrHkk] fo}rk] 
deZBrk] O;ogkj dq'kyrk] lknxh vkSj ljyrk] ge lc yksxksa ds fy;s vkn'kZ gSA vkids usr`Ro esa 
vkt ls gh e/;izns'k mPp U;k;ky; esa dk;Zdq'kyrk ds u;s vk;ke jfpr gksaxsaA eSa bZ'oj ls dkeuk 
djrk gWwaa fd vkids ;ksX; usr`Ro dk ykHk izns'k ds odhyksa dks izkIr gksA vki le;&le; ij jkT; 
vf/koDrk ifj"kn~] vfHkHkk"kd la?kksa vkSj odhyksa esa vkrs jgsa] vkSj mudh leL;kvksa dk fujkdj.k 
djrs jgasA vkidks LVsV ckj dkmafly ds ps;jesu ds :i esa 65 gtkj odhyksa dh vksj ls lk/kqokn 
nsrs gq;s vkidk Lokxr] oanu] ,oa vfHkuanu djrk gWaw rFkk vxz iafDr;ksa ds lkFk viuh ok.kh dks  
fojke nsrk gWawA

**tgka jgsxk ogha jks'kuh yqVk;sxk] fdlh fpjkx dk viuk edka ugha gksrk**]

fdlh ys[kd us dgk gS %&

**vkaxu tSls ;qok gks x;k] nsgjh gqbZ toku]
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Qkxqu esa xawth nhokjas] NsM+ jgh gSa rku]

ihM+k;saa lc gqbZ ewfNZr] nnZ gq;s chekj] 

,slk ik;k geus rqels] tue&tue dk I;kjAA**

t; fgUn-

---------------

Shri Raman Patel, President, High Court Bar Association, Jabalpur, 
said :-

vknj.kh; eksgEen jQhd lk0 ekuuh; e0iz0 mPp U;k;ky; vf/koDrk la?k ds v/;{k ds 
ukrs vkidks lyke djrk gWwa o vkidk bl U;k;ky; esa 'kksHkk;eku gksus ds fy, 'kqfØ;k vnk djrk 
gWwaA lHkh U;k;ewfrZx.kksa dks gekjk iz.kkeA

gesa vkt ,slk eglwl gks jgk gS fd vkt vkids vkxeu ij bl U;k;ky; esa nhokyh ,oa 
bZn nksuksa ,d lkFk gks xbZ gSA

vki U;kf;d lsok ds /kuh gS vkius vius dk;Zdky esa dbZ dfj'ekbZ fu.kZ; fn;s tSls 
mM+hlk ds lh-ts- dh gSfl;r ls dksjksukdky esa iqjh dk txUukFk eafnj [kksys tkus ds fy, 
pj.kc) O;oLFkk cukbZ] blh rjg 21 vxLr 2019 dks jktLFkku gkbZdksVZ ds phQ tfLVl dh 
gSfl;r ls Leksfadax tksu ds ckgj gqDdk ijkslus ij jksd yxkbZ& odkyr ls lQj dh 'kq:vkr  
djrs gq,] vkidks tfLVl dk yEck vuqHko gSA

vki bl laLdkj/kkuh ds 26 osa phQ tfLVl gSA 

vki 07 tuojh 1999 dks vfrfjDr egkf/koDrk gq,] 2006 esa jktLFkku gkbZdksVZ tt] 
2008 esa LFkk;h tt] uoEcj] 19 esa es?kky; phQ tfLVl] vizSy] 20 esa mM+hlk phQ tfLVl] vc 
gekjs phQ tfLVl gksus dk gesa lkSHkkX; izkIr gqvk gSA

vkidks e0iz0 ds lHkh vf/koDrkvksa dh vksj ls bl in ij ink:<+ gksus ds fy, c/kkbZ nsrk 
gwwW o vkidk fny ls bLrdcky djrk gWwa vki ;Fkk uke rFkk xq.k lkfcr gks ;gh vk'kk djrk gWwaA

*/kU;okn*

---------------

Shri Manoj Sharma, President, High Court Advocates' Bar 
Association, Jabalpur, said :-

It is my profound privilege to welcome Hon'ble Shri Justice Mohammad 
thRafiq as the 26  Chief Justice of Madhya Pradesh High Court.

My Lord the Chief Justice was born on 25 May 1960 at Sujangarh, in 
district Churu, Rajasthan.

My Lord The Chief Justice received early education at Churu, Sikar and 
Sujangarh in the State of Rajasthan. My Lord completed his Graduation in 1980 
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from Sujangarh and did LL.B in 1984 and M.Com. in 1986 from University of 
Rajasthan, Jaipur. 

My Lord The Chief Justice enrolled himself as an Advocate with the Bar 
Council of Rajasthan on 08 July 1984 and started practice in the Rajasthan High 
Court at Jaipur.

My Lord the Chief Justice practiced in almost all branches of Law, viz. 
Constitutional, Civil, Criminal, Revenue, Labour & Service, Corporate & Fiscal 
before the High Court, and within two years of his practice came to be appointed 
as Assistant Government Advocate in 1986 followed by appointment as Deputy 
Government Advocate in 1987. 

My Lord The Chief Justice remained Standing Counsel for Official 
Liquidator of the Company Court from 1986 to 1989, besides being the 
Additional Standing Counsel for Central Government from 1992 to 1998. 

My Lord The Chief Justice represented the Railways, being their Panel 
Advocate during 1993 to 2005. This besides, My Lord was a Panel Advocate for 
various Departments of the State of Rajasthan, viz. the Departments of 
Cooperative, Finance, Forest, Irrigation, Animal Husbandry and Local Self 
Government from 1993 and continued as such till end of 1998.

My Lord The Chief Justice was appointed as Additional Advocate 
General for the State of Rajasthan on 07 January 1999, and worked as such till his 
elevation to the Bench on 15 May 2006. His Lordship was also appointed as 
Senior Standing Counsel for Sales Tax Department, Government of Rajasthan in 
2004 and continued as such till elevation to the Bench. 

My Lord The Chief Justice represented Rajasthan High Court, Rajasthan 
Board of Muslim Wakfs, Central Homeopathy Council, Rajasthan State 
Electricity Board, Rajasthan State Pollution Control Board, Food Corporation of 
India and Rail India Technical and Economic Services, Jaipur Development 
Authority, Jaipur Municipal Corporation and various Urban Improvement Trusts 
and Municipal Councils of the State.

My Lord The Chief Justice was member of the Committee appointed by 
the State Government which prepared draft of the Rajasthan Rent Control Act, 
2001. This besides My Lord is the Member of the Governing Council of the 
Rajasthan State Judicial Academy, Jodhpur. 

My Lord The Chief Justice Shri Mohammad Rafiq was elevated as an 
Additional Judge of the Rajasthan High Court on 15 May 2006 and became 
Permanent Judge on 14 May 2008.
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My Lord is Life Member of the Indian Law Institute and has also been 
Member of its Governing Council. On administrative side of the Rajasthan High 
Court, apart from being member of various Committees, His Lordship Chaired 
the Mediation and Arbitration Project Committee, the Steering Committee for 
Computerization, Rules Committee, Arrears Committee, Examination 
Committee, Building Committee and the Library Committee. His Lordship was 
In-charge of the Mediation Centre of Rajasthan High Court at Jaipur for five years 
and with that, was also simultaneously the Chairman of the Rajasthan High Court 
Legal Services Committee for three years. His Lordship also worked as Company 
Court Judge as well as Designated Judge u/S.11 of the Arbitration and 
Conciliation Act, 1996. His Lordship presided the Commercial Appellate 
Division for over three years at Jaipur Bench of Rajasthan High Court.

My Lord also worked as Acting Chief Justice of Rajasthan High Court 
 

twice i.e. from 07 April 2019 to 04 May 2019 and thereafter from 23September 
2019 to 05 October 2019. His Lordship was appointed as the Executive Chairman 
of the Rajasthan State Legal Services Authority and also remained Administrative 
Judge of the Rajasthan High Court. 

After an outstanding career of thirteen years as a Judge, My Lord was 
elevated as the Chief Justice of Meghalaya High Court and took oath on 13 
November 2019. My Lord was then transferred to Orissa High Court and took 
oath of office of the Chief Justice of that High Court on 27 April 2020.

My Lord The Chief Justice, whatever information we received about your 
Lordships' functioning as Judge and Chief Justice four aspects stood out distinct 
and tall:

Your Uncompromising Integrity;

Your Hardworking Nature;

An Overwhelming Sense of Kindness AND

God Gifted Temperament.

A bare reading of numerous decisions rendered by My Lord the Chief 
Justice, clearly indicate influence of Indian thinkers and philosophers as well as 
thinkers of modern time. There is a refreshing sense of continuous learning, 
besides the judgments bear the hallmark of My Lords' scholarship and justice 
almost invariably tempered with mercy, compassion and kindness. His sound 
knowledge of law is noticeable from many judgments he has authored, which 
clearly show with what consummate skill, remarkable intelligence and dexterity 
His Lordship tackles any question that comes up before him for consideration. In 
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his judicial career, My Lord The Chief Justice has delivered many important 
judgments.

My Lord The Chief Justice is an affable and unassuming person with very 
kind and genial disposition. He always has a charming smile, a word of 
appreciation and affection for everyone who meets him.

We are told that My Lord The Chief Justice, apart from above, has played a 
pivotal role to fulfill the vision of ensuring access to justice and providing cheap, 
speedy, and qualitative justice to all, especially poor, needy, marginalized, 
downtrodden and weaker sections of the society and to create amongst them 
awareness about their rights under the Constitution of India and various other 
laws enacted from time to time. In this perspective, My Lord The Chief Justice has 
laid great emphasize on the need of spreading and invoking of ADR mechanism 
especially Mediation and Lok Adalat.

State of Madhya Pradesh is awaiting to be showered with the bounty of 
My Lords' Judicial leadership in getting to it's poor and suffering masses 
compassionate justice; in which endeavor, My Lords' wonderful qualities and 
talents shall be his best guide. 

My Lord, on behalf of High Court Advocates' Bar Association, Jabalpur, I 
Assure of fullest cooperation of all the members of the Bar, in all endeavors of My 
Lord as Chief Justice of Madhya Pradesh High Court. 

On behalf of High Court Advocates' Bar Association, Jabalpur and on my 
own behalf, I wish My Lord a very fruitful and successful tenure as Chief Justice 
of Madhya Pradesh High Court. 

I wish happy new year to every one.

God Bless The Chief Justice. 

God Bless our High Court. 

Jai Hind.

---------------

Shri Jinendra Kumar Jain, Asstt. Solicitor General, said :-  

'kiFk&xzg.k ds i'pkr~ inxzg.k ds volj ij ge vkidk laLdkj/kkuh tcyiqj esa 
Lokxr djrs gSaA

ekuuh; U;k;kf/kifr us lqtkux<] ftyk pq:] jktLFkku ls viuh thou ;k=k izkjEHk 
dh] izkjafHkd f'k{kk ,oa laLdkjksa dks xzg.k djrs gq;s Lukrd] LukrdksRrj ,oa fof/k Lukrd dh 
mikf/k vftZr dj] t;iqj] jktLFkku mPp U;k;ky; ls fof/k ds {ks= esa izos'k fd;k] viuh ;ksX;rk 
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,oa n{krk ds dkj.k fof/k ds lHkh fo"k;ksa ij ifjJe dj Kku vftZr fd;k] vius vuqHko dk ykHk 
i{kdkjksa ds vykok 'kkldh; vf/koDrk ds :i esa 'kklu dh vksj ls iSjoh dj viuh izfrHkk dk 
tkSgj fof/k ds vusd vk;keksa esa iznf'kZr fd;kA viuh odkyr dh vof/k ds 15 o"kZ izns'k 'kklu 
,oa dsUnz 'kklu dk izfrfuf/kRo dj jktLFkku mPp U;k;ky; ds ckj ,oa U;k;kf/kifr;ksa dk /;ku 
vkdf"kZr fd;k] QyLo:i o"kZ 2006 esa vkidk p;u jktLFkku mPp U;k;ky; esa U;k;kf/kifr ds 
:i esa fd;k x;kA

U;k;kf/kifr ds :i esa vkidk lQj jktLFkku mPp U;k;ky;] mM+hlk mPp U;k;ky; ds 
vykok es?kky; mPp U;k;ky; esa eq[; U;k;kf/kifr ds xfjeke; in ij vklhu gksus ds i'pkr~] 
ekWa ueZnk ds vapy esa laLdkj/kkuh esa e-iz- mPp U;k;ky; ds eq[; U;k;kf/kifr ds :i esa in xzg.k 
djus rd igqWap x;k gSA 

e-iz- mPp U;k;ky; dk xkSjo'kkyh bfrgkl jgk gS] izns'k ds izFke eq[; U;k;kf/kifr Jh 
,e- fgnk;rqYyk ftUgksaus Hkkjr ds mi&jk"Vªifr ,oa jk"Vªifr ds in dks lq'kksfHkr fd;k gS ls 
izkjEHk gksdj vkt vkids in xzg.k djus rd vk igWqpk gSA

e-iz- mPp U;k;ky; ds eq[; U;k;kf/kifr ds :i esa inklhu U;k;ewfrZ ds lkeus vusd 
pqukSfr;kWa gSa] yk[kksa yafcr ekeys gSa ftUgsa dksjksukdky us vkSj c<+k fn;k gS] turk lrr U;k; ikus 
dk bartkj dj jgh gS] U;k;kf/kifr ds inksa ij fu;qfDr;kWa gksuh ckdh gS] vf/koDrkvksa dh vusd 
leL;k;sa gSa] dbZ rglhyksa esa flfoy U;k;ky; dh LFkkiuk gksuh gS lekt ds xjhc] fiNM+s+ ,oa 
fupys Lrj rd U;k; lgt ,oa lqyHk gks bls lkdkj djus dk xq:rj nkf;Ro U;kf;d txr ds 
eqf[k;k ds le{k ,d pqukSrh gSA

e-iz- jkT; ftlesa fodkl ds vusd lk/ku miyC/k gSa ftudk leqfpr mi;ksx dj fodkl 
dh xfr dks c<+k;k tk ldrk gS] izns'k esa tcyiqj eq[; ihB ds vykok bUnkSj ,oa Xokfy;j ihB gS 
ftuesa larqyu cukrs gq;s lokZaxh.k fodkl ds jkLrs [kksyus ds fy;s ;kstukiwoZd lHkh dh 
lgHkkfxrk ls iz;Ru gksuk pkfg;sA

fof/k txr esa vkids }kjk vf/koDrk ds :i esa] izns'k 'kklu ds vf/koDrk ds :i esa ,oa 
dsUnz 'kklu ds vf/koDrk ds :i esa fofHkUu vk;keksa ij ,oa U;k;kf/kifr ,oa eq[; U;k;kf/kifr ds 
:i esa dk;Z dk yEck vuqHko gS] ftldk ykHk izns'k dks izkIr gksxk] vkids O;fDrRo ,oa lekt 
thou dh vksj vkidh n`f"V ij gesa fo'okl gSA e-iz-] fdlku] etnwj ,oa xzkeh.k ifjos'k dk izns'k 
gS] ftudh lhfer vko';drk;sa gksrh gSa] ftUgsa FkksMs+ gh iz;Ru ls nwj fd;k tk ldrk gS] blds 
fy;s igy djus dh vko';drk gSA ge vk'kk djrs gSa] izns'k ds eq[; U;k;kf/kifr ds :i esa 
vkidh fu;qfDr Hkfo"; esa lqugjs lius dks lkdkj djus esa egRoiw.kZ jgsxhA

bl volj ij eSa viuh vksj ls] Hkkjr ljdkj dh vksj ls] dsUnzh; fof/k vf/kdkfj;ksa dh 
vksj ls vkids mTToy Hkfo"; dh dkeuk djrs gq;s iqu% ,d ckj vkidk Lokxr vfHkuUnu djrk 
gw¡A

**t; Hkkjr**

---------------
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Shri Aditya Adhikari, General Secretary, Senior Advocates' Council, 
Jabalpur, said :-

It is indeed an exceptional day for me as I have the honour of welcoming 
Your Lordship on being appointed as the Chief Justice of this magnificent High 
Court. It is now my Lord's turn to assume the high office which was in the past 
held by stalwart Judges like Hon'ble Justice Hidayatullah and Hon'ble Justice G.P. 
Singh, to name a few amongst many others.

My Lord has had a very distinguished legal career initially as an Advocate 
and later as a Judge and Chief Justice. My Lord has vast experience in all fields of 
law. My Lord with his stellar leadership qualities has been a Chief Justice of more 
than one High Court in different States.

I am indeed very happy that this High Court shall be presided over by an 
extremely able Chief Justice. I am very hopeful that my Lord's tenure in this High 
Court shall augur well for this Institution and taken it to new heights of eminence 
and excellence.

On behalf of the Senior Advocates' Council and also on my own behalf, I 
very heartily welcome my Lord and wish Your Lordship a very legally enriching 
and fulfilling tenure as the Chief Justice of this High Court.

Thank you.

---------------

Shri Lokesh Bhatnagar, President, High Court Bar Association, 
Indore, said :-

On this momentous occasion of Your Lordship's arrival as a Chief Justice 
of our State, I, on behalf of High Court Bar Association, Indore and on my own 
behalf, accord a very warm and cordial welcome to you and offer heartiest 
felicitations.

It is indeed a great pleasure to have you as our new Chief Justice.

His Lordship was born on 25 May 1960 at Sujangarh in Churu district of 
Rajasthan. His Lordship completed B.Com in 1980, LL.B in 1984 and M.Com in 
1986 from University of Rajasthan, His Lordship later on joined the Bar and 
practiced as Advocate after enrollment with the Bar Council of Rajasthan on 08 
July 1984. His Lordship practiced exclusively in Rajasthan High Court at Jaipur 
in almost all branches of law. 
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His Lordship worked as Assistant Government Advocate for the State of 
Rajasthan and Deputy Government Advocate. His Lordship appeared before the 
High Court as Panel Advocate for various Departments of the State Government.

His Lordship also represented the Union of India as Standing Counsel 
before the High Court.

His Lordship was appointed as Additional Advocate General for the State 
of Rajasthan and worked as such till His Lordship's elevation to the Bench.

 As the Chief Justice of Meghalaya High Court and Orissa High Court, His 
Lordship has pronounced various Leading Judgments.

We really feel proud to welcome such a kind hearted Chief Justice to our 
historical High Court. 

As the President of the High Court Bar Association, Indore and on behalf 
of our Bar Members, I assure our fullest co-operation, for the smooth functioning 
of the Courts to achieve speedy justice during this crucial time of Covid-19 
Pandemic and even after resumption of the regular function.

I take liberty to make a request to His Lordship to issue such directions for 
Final Hearing of the petty matters including claim appeals on regular basis 
through Virtual Hearing Mode so that the pendency of cases can be reduced.

I, on Behalf of our Bar Association, also proposed its fullest cooperation 
for the Lok Adalats and amicable settlement through Mediation. I hope that Your 
Lordship will certainly do the needful. 

I wish successful and healthy tenure of My Lord in Madhya Pradesh.

Once again, on behalf of the High Court Bar Association Indore, I 
welcome our Hon'ble Chief Justice.

 Thank You, .Jai Hind and Happy New Year.

---------------

Shri Jai Prakash Mishra, Convenor, Ad-hoc Committee, High Court 
Bar Association, Gwalior, said :-

vR;ar g"kZ dk fo"k; gS fd] vkt e-iz- mPp U;k;ky; ds 26os eq[; U;k;kf/kifr ds :i esa 
ekuuh; U;k;ewfrZ Jh eksgEen jQhd th }kjk inHkkj xzg.k fd;k tk jgk gSA vkt dk ;g {k.k ge 
lHkh ds fy, xkSjo ,oa vfHkeku ls Hkjk gSA ge ekuuh; eq[; U;k;kf/kifr Jh eksgEen jQhd th 
dk Lokxr o vfHkuUnu djrs gSa ,oa bl volj ij mUgsa 'kqHkdkeuk,a izsf"kr djrs gSa ,oa vkidk 
lQyre dk;Zdky gks ,slh eaxydkeuk,a djrs gSaA
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ekuuh; U;k;ewfrZ dk tUe 25 ebZ 1960 dks lqtkux<+] ftyk pq:] jktLFkku esa gqvk Fkk] 
vkidh izkjafHkd f'k{kk pq:] lhdj o lqtkux<+ jktLFkku esa gqbZA vkius ch-dkWe- dh mikf/k o"kZ 
1980] ,y,y-ch- dh mikf/k o"kZ 1984 rFkk ,e-dkWe- dh mikf/k o"kZ 1986 esa jktLFkku 
fo'ofo|ky; ls izkIr dhA vkius o"kZ 1984 ls fof/k O;olk; izkjEHk fd;kA ekuuh; eq[; 
U;k;kf/kifr }kjk vius dfBu ifjJe] yxu o ckSf)d dkS'ky ls vYi le; esa gh vius vki dks 
fof/k {ks= esa LFkkfir fd;k o i`Fkd igpku cukbZA ekuuh; eq[; U;k;kf/kifr }kjk fof'k"V :i ls 
jktLFkku mPp U;k;ky; esa fof/k ds lHkh {ks=ksa esa dk;Z fd;kA

ekuuh;] vkidh ;ksX;rk dks n`f"Vxr j[krs gq,] jktLFkku ljdkj ,oa dsanz ljdkj o 
vusd miØe }kjk vkidks i{k leFkZu gsrq vf/koDrk fu;qDr fd;k x;kA ekuuh;] vki o"kZ 1999 
esa vfrfjDr egkf/koDrk ds :i esa fu;qDr gq, o U;k;ewfrZ dk in xzg.k djus ds iwoZ rd mDr in 
ij dk;Z fd;kA

vkidh n{krk dks n`f"Vxr j[krs gq, 15 ebZ 2006 dks jktLFkku mPp U;k;ky; ds 
U;k;kf/kifr ds :i esa fu;qDr fd;k x;kA rc ls fujarj fof/k txr esa ,d izdk'keku dhfrZLrEHk 
ds :i esa vki U;k;nku esa lr~r :i ls layXu jgs gSA lknxh vkSj 'kkafr ds lkFk vius dk;Z {ks= ls 
tqM+s] cM+s ls cM+s dk;ksZa dks djuk vkids O;fDrRo dh mYys[kuh; fo'ks"krk gSA

vki jktLFkku mPp U;k;ky; esa nks ckj dk;Zokgd eq[; U;k;kf/kifr jgs rn~mijkar  
vki mPp U;k;ky;] es|ky; esa eq[; U;k;kf/kifr ds :i esa fu;qDr gq, rRi'pkr~ vkius mPp 
U;k;ky;] mM+hlk esa eq[; U;k;kf/kifr dk dk;ZHkkj xzg.k fd;kA vkius fnukad 03-01-2021 dks  
e-iz- mPp U;k;ky; ds eq[; U;k;kf/kifr ds :i esa 'kiFk xzg.k dhA

e-iz- mPp U;k;ky; dh xkSjo'kkyh ijEijk,a jgh gSaA bl izns'k us Hkkjr ds fof/k txr dks 
vusd [;kfreku U;k;fon iznku fd;s gSaA vkidk Lokxr djrs gq, izns'k ds leLr vf/koDrkx.k  
bl ckr ds fy, iwjh rjg vk'oLr gS fd vkidk dk;Zdky U;k;nku dh egku ijEijkvksa esa viuh 
Lo;a dh ,d mYys[kuh; dM+h ds :i esa tkuk tk;sxkA

ekuuh;] ;g mYysf[kr djuk egRowi.kZ gS fd orZeku esa oSf'od egkekjh dksfoM&19 ls 
fo'o] ns'k ,oa izns'k lkeuk dj jgk gS o bl dfBu le; esa U;k;ikfydk ds le{k l{ke rjhds ls 
dk;Z djuk ,d pqukSrh jgh gS ftls U;k;ikfydk }kjk uohu izkS|ksfxdh dk iz;ksx dj ihfM+r 
i{kdkjksa dks fujarj U;k;nku dj ,d dhfrZeku LFkkfir fd;k gS] mDr dk;Z esa izns'k ds lHkh 
lEekuuh; vfHkHkk"kdksa }kjk Hkh lg;ksx iznku fd;k x;k gSA

ekuuh;] vkils izns'k ds vf/koDrkx.k dks vusd vk'kk,a gS o vki izns'k ds bfrgkl esa 
u;k v/;k; tksMsa+xsA orZeku esa mPp U;k;ky; esa vusd in fjDr gS o ge vkils vk'kk djrs gS fd 
vki 'kh?kz] orZeku vHkko dks iw.kZ djsaxs o vkils ;g Hkh vk'kk djrs gS fd vkids usr`Ro esa izns'k dh 
U;k;ikfydk l'kDr gksxh ,oa ckj o csap ds lEcU/k lqn`<+ jgsaxsA

ge vkils ;g Hkh] vk'kk djrs gS fd ekuuh; eq[; U;k;kf/kifr] mPp U;k;ky;] tcyiqj 
ds lkFk&lkFk bankSj ,oa Xokfy;j [kaMihB esa le;&le; ij izdj.kksa dh lquokbZ gsrq volj 
iznku djsaxsA
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bUgha Hkkoukvksa ds lkFk] eSa mPp U;k;ky; vfHkHkk"kd la?k Xokfy;j ,oa viuh vksj ls 
vkids lQy ,oa izHkkoh dk;Zdky dh eaxy dkeuk djrk gWwa ,oa iqu% vkidk Lokxr ,oa vfHkuUnu 
djrk gWwaA

t; fgUnA

---------------

Reply to the ovation, by Hon'ble Mr. Justice Mohammad Rafiq, Chief 
Justice:-

I am thankful to you for what you have said about me while welcoming me 
as the Chief Justice of this Court. I may not really deserve all the rich accolades 
bestowed on me; nonetheless I accept them with humility. They would surely 
provide me strength and inspiration in discharge of onerous responsibility as the 
Chief Justice of this august High Court. Having gone through the recently 
published history of the High Court, I came to know about many interesting 
aspects of the Madhya Pradesh High Court. It is the successor High Court of 
Nagpur High Court which was established on 02 January 1936 by the Letters 

 
Patent signed by King George-V of England. The Madhya Pradesh High Court 
was established on 01 November 1956 following reorganisation of the States.

This High Court has produced many eminent jurists like Justice B.P. 
Sinha, Justice M. Hidayatullah and Justice J.S. Verma, Justice G.P. Singh, Chief 
Justice of this Court for nearly six years, is revered as a Jurist for his contribution 
in the field of law through his book on Interpretation of Statutes. Former Chief 
Justices of the Supreme Court Justice R.C. Lahoti and Justice Dipak Misra have 
served as Judges of this Court for considerably long period of time. Justice A.P. 
Sen, Justice Faizanuddin, Justice D.M. Dharmadhikari, Justice P.P. Naolekar, 
Justice G.L. Oza, Justice R.V. Raveendran, Justice Deepak Verma, Justice A.K. 
Patnaik, Justice A.M. Sapre, Justice Arun Mishra who adorned the Bench of the 
Supreme Court, had been either Chief Justice or Judges of this Court or Chief 
Justice of different High Courts of the country. Mr. Justice S.A. Bobde, the present 
Chief Justice of India, Justice A.M. Khanwilkar, Justice Hemant Gupta, the 
present Judges of the Supreme Court had been Chief Justices of this Court. 
Though not anywhere near anyone of them, I am humbled by the very thought of 
occupying the seat once adorned by the galaxy of such legal stalwarts. I feel 
honoured to get an opportunity to serve as the Chief Justice of this Premier High 
Court.

I understand that the Bench and the Bar in Madhya Pradesh have 
established healthy traditions and practices on account of which this High Court is 
known as one of the best High Courts of the country. I consider myself fortunate to 
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have the assistance of one of the great Bars in the country, known for its learning 
and eruditeness, legal and forensic acumen, high professional ethics and hard 
work. Many eminent lawyers of this Court have earned nationwide reputation and 
enhanced the glory of this Court. The Bar and the Bench are equal partners in the 
endeavour to provide easy access to justice, in particular, to the poor, needy, 
socially & economically backward groups.

The real power of the Courts lies in the trust and confidence of the public 
in the Judiciary. We are all passing through a difficult phase of our lives following 
COVID-19 situation, when like any other institution, working of the Courts has 
also been affected. In this time of crisis, the Bar and the Bench have to ensure that 
trust and confidence earned by the Judiciary is not eroded. That can be done only 
by providing speedy, inexpensive and uniform justice to all the citizens. I shall 
always need your support and guidance in discharging this onerous responsibility 
in an effective manner.

With your cooperation, I shall try my best to ensure that timely justice is 
provided to the litigant people of the Madhya Pradesh so that the general public 
continue to repose their confidence and trust in the High Court and Subordinate 
Judiciary. I am sure that for this noble cause, Brother and Sister Judges, Members 
of the Bar, Judicial Officers of the Subordinate Judiciary, Officers and Staff of the 
Court will co-operate me and we will be able to fulfill the expectations of the 
litigating public, of fair and timely decisions of the cases. 

Thanking you. 

Jai Hind. 

----------------------



Short Note
*(1)

Before Mr. Justice G.S. Ahluwalia
WP No. 4503/2020 (Gwalior) decided on 31 July, 2020

AJAY JAIN   …Petitioner                      

Vs.

THE CHIEF ELECTION AUTHORITY & ors.     …Respondents

A. Constitution – Article 226 and Cooperative Societies Rules, M.P. 
1962, Rule 49-E(5)(d) – Rejection of Nomination Papers – Held – In absence of 
any challenge to decision of Returning Officer in declaring the proposer as 
disqualified, this Court cannot look into correctness of the order of 
Returning Officer – Court cannot go beyond pleadings – Mere mass rejection 
of nomination papers cannot be presumed to be arbitrary and malafide 
action on part of Returning Officer – Election process is not vitiated – 
Petition dismissed.

d- lafo/kku & vuqPNsn 226 ,oa lgdkjh lkslk;Vh fu;e] e-Á- 1962] 
fu;e 49&E¼5½¼d½ & ukekadu i=ksa dks vLohdkj fd;k tkuk & vfHkfu/kkZfjr & 
izLFkkid dks fugZfjr ?kksf"kr djus ds fuokZpu vf/kdkjh ds fu.kZ; dks fdlh pqukSrh dh 
vuqifLFkfr esa] ;g U;k;ky;] fuokZpu vf/kdkjh ds vkns'k dh 'kq)rk dh tkap ugha dj 
ldrk & U;k;ky;] vfHkopuksa ls ijs ugha tk ldrk & ek= cM+h la[;k esa ukekadu i=ksa 
dh vLohd`fr ls fuokZpu vf/kdkjh dh vksj ls euekukiu ,oa vln~Hkkfod dkjZokbZ dh 
mi/kkj.kk ugha dh tk ldrh & fuokZpu izfØ;k nwf"kr ugha gS & ;kfpdk [kkfjtA 

B. Constitution – Article 226 and Co-operative Societies Act, M.P. 
1960 (17 of 1961), Section 2(i) – Scope & Jurisdiction – Held – Whether son of 
proposer would be covered by definition of “family” or not, is a disputed 
question of fact which cannot be decided by this Court in exercise of 
jurisdiction under Article 226 of Constitution. 

[k- lafo/kku & vuqPNsn 226 ,oa lgdkjh lkslk;Vh vf/kfu;e] e-iz- 1960 
¼1961 dk 17½] /kkjk 2¼i½ & O;kfIr o vf/kdkfjrk & vfHkfu/kkZfjr & D;k izLFkkid dk 
iq=] **dqVqac** dh ifjHkk"kk }kjk vkPNkfnr gksxk vFkok ugha] ;g rF; dk ,d fookfnr 
iz'u gS ftls bl U;k;ky; }kjk lafo/kku ds vuqPNsn 226 ds varxZr vf/kdkfjrk ds 
iz;ksx esa fofuf'pr ugha fd;k tk ldrkA 

C. Cooperative Societies Rules, M.P. 1962, Rule 64 – Alternate 
Remedy – Held – In exceptional cases, writ petition in election matter can be 
entertained.   
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x- lgdkjh lkslk;Vh fu;e] e-Á- 1962] fu;e 64 & oSdfYid mipkj & 
vfHkfu/kkZfjr & vioknkRed izdj.kksa esa] fuokZpu ds ekeys esa fjV ;kfpdk xzg.k dh tk 
ldrh gSA 

D. Constitution – Article 226 – Pleadings – Held – Oral submissions 
in absence of pleadings cannot be accepted so as to take the respondents by 
surprise.

?k- lafo/kku & vuqPNsn 226 & vfHkopu & vfHkfu/kkZfjr & vfHkopukas dh 
vuqifLFkfr esa ekSf[kd fuosnu] tks fd izR;FkhZx.k ds fy, vizR;kf'kr gks] Lohdkj ugha 
fd;s tk ldrsA 

Cases referred :

W.A. No. 273/2020 decided on 14.02.2020 (Gwalior Bench), AIR 1976 
MP 156, W.P. No. 1968/2007 decided on 13.03.2007 (Principal Bench), W.P. No. 
2020/2007 decided on 13.03.2007 (Principal Bench), 2009 (1) MPLJ 59, 2010 (3) 
MPLJ 407, W.P. No. 947/2013 (PIL) decided on 18.12.2013 (Gwalior Bench), 
W.A. No. 61/2017 decided on 22.02.2017, W.P. No. 11928/2018 decided on 
25.05.2018 (Gwalior Bench), 2002 (5) MPLJ 246, (2011) 3 SCC 436.

S.S. Gautam, for the petitioner. 
M.P.S. Raghuvanshi, for the respondent No. 1. 
C.P. Singh, for the State.
Gaurav Mishra, for the respondent No. 7. 

Short Note
*(2)(DB)

Before Mr. Justice Sheel Nagu & Mr. Justice Rajeev Kumar Shrivastava
AR No. 3/2017 (Gwalior) decided on 11 May, 2020

NARMADA TRANSMISSION PVT. LTD. (M/S) …Applicant

Vs.

M.P. MADHYA KSHETRA VIDYUT VITARAN        …Non-applicants  
CO. LTD. & anr.                                                                                                                                                                                                      

Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 19 – 
Breach of Terms & Conditions – Held – Petitioner has not submitted the bank 
guarantee within stipulated period without any justified reason – Petitioner 
has not taken initiative for joint survey in stipulated time, thus failed to fulfill 
requirement of clause 11 of LOA, despite scheduled bill payments done by 
respondents – Petitioner was responsible for delay in completion of work – 
Revision dismissed. 
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ek/;LFke~ vf/kdj.k vf/kfu;e] e-Á- ¼1983 dk 29½] /kkjk 19 & fuca/kuksa o 'krksZa 
dk Hkax & vfHkfu/kkZfjr & ;kph us fcuk fdlh U;k;kuqer dkj.k ds fu;r vof/k ds 
Hkhrj cSad xkajVh izLrqr ugha dh gS & ;kph us fu;r le; esa la;qDr losZ{k.k gsrq igy 
ugha dh] bl izdkj izR;FkhZx.k }kjk fu/kkZfjr fcy Hkqxrku ds ckotwn og ,y-vks-,- ds 
[kaM 11 dh vis{kkvksa dh iwfrZ djus esa foQy jgk & ;kph dk;Z ds lekiu esa gq, foyac 
gsrq mRrjnk;h Fkk & iqujh{k.k [kkfjtA

The Order of the Court was passed by : RAJEEV KUMAR SHRIVASTAVA, J.

Case referred:

AIR 1963 SC 1405.

H.K. Dixit, for the applicant/revisionist. 
Vivek Jain, for the non-applicant No. 1.

Short Note
*(3)

Before Mr. Justice G.S. Ahluwalia
WP No. 9686/2020 (Gwalior) decided on 22 July, 2020

SAJJAN SINGH KAURAV  …Petitioner                      

Vs. 

STATE OF M.P. …Respondent

A. Constitution – Article 226 – Delay & Laches – Maintainability – 
Held – Petition has been filed after 11 long years – Successive representation 
and any decision on those representations would not give any fresh cause of 
action – Stale and dead cases cannot be reopened merely on ground that 
respondents had entertained one of the representation/complaint which was 
made on CM Helpline and to Jan Shikayat Nivaran Vibhag – Petition 
dismissed in limine on ground of delay and laches.   

d- lafo/kku & vuqPNsn 226 & foyac o vfrfoyac & iks"k.kh;rk & 
vfHkfu/kkZfjr & ;kfpdk dks 11 o"kZ yach vof/k ds i'pkr~ izLrqr fd;k x;k gS & 
mRrjksRrj vH;kosnu ,oa mu vH;kosnukas ij dksbZ fofu'p;] dksbZ u;k okn gsrqd ugha 
nsxk & iqjkus ,oa e`r izdj.kksa dks ek= bl vk/kkj ij iqu% [kksyk ugha tk ldrk fd 
izR;FkhZx.k us ,d vH;kosnu@f'kdk;r dks xzg.k dj fy;k Fkk tks lh-,e- gsYiykbZu ij 
rFkk tu f'kdk;r fuokj.k foHkkx dks fd;k x;k Fkk & ;kfpdk dks foyac o vfrfoyac 
ds vk/kkj ij vkjaHk esa gh [kkfjt fd;k x;kA 

B. Service Law – Promotion – Held – No person has a vested right 
of promotion, at the most he can claim that he has a right for his consideration 
for promotion – A promotion may effect various persons and their promotion 
cannot be changed after a long time.  



[k- lsok fof/k & inksUufr & vfHkfu/kkZfjr & fdlh O;fDr dks inksUufr dk 
fufgr vf/kdkj ugha gS] vf/kd ls vf/kd og nkok dj ldrk gS fd inksUufr gsrq mldk 
fopkj fd;s tkus dk mls ,d vf/kdkj gS & ,d inksUufr fofHkUu O;fDr;ksa dks izHkkfor 
dj ldrh gS vkSj mudh inksUufr dks ,d nh?kZ vof/k ds i'pkr~ cnyk ugha tk ldrkA 

Cases referred :

2006 (1) MPLJ 278, (2019) 15 SCC 633, (2015) 1 SCC 347, (2001) 1 SCC 
240. 

Alok Katare, for the petitioner. 
Anmol Khedkar, for the State. 
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I.L.R. [2021] M.P. 1 (SC)
SUPREME COURT OF INDIA 

Before Mr. Justice Sanjay Kishan Kaul & Mr. Justice Dinesh Maheshwari
SLP (C) Diary No. 9217/2020 decided on 15 October, 2020

STATE OF M.P. & ors. �          …Petitioners

Vs.

BHERULAL      …Respondent

A. Limitation Act (36 of 1963), Section 5 – Condonation of Delay – 
Held – There is a delay of 663 days – Looking to the inordinate delay and 
casual manner in which application has been worded, Government or State 
authorities must pay for wastage of judicial time which has its own value – 
SLP dismissed with cost of Rs. 25,000 to be recovered from responsible 
officers.      (Paras 1 & 7 to 10)

d- ifjlhek vf/kfu;e ¼1963 dk 36½] /kkjk 5 & foyac ds fy, ekQh & 
vfHkfu/kkZfjr& 663 fnuksa dk foyac gS & vR;f/kd foyac vkSj vkosnu ds 'kCnksa ds 
ykijokg <ax dks ns[krs gq,] ljdkj ;k jkT; izkf/kdkjhx.k dks U;kf;d le; ftldk 
Lo;a dk viuk ewY; gS] dh cckZnh ds fy, dher pqdkuh pkfg, & :- 25]000@& O;;] 
ftls mRrjnk;h vf/kdkfj;ksa ls olwyk tk,xk] ds lkFk fo'ks"k vuqefr ;kfpdk [kkfjtA 

B. Limitation Act (36 of 1963), Section 5 – Condonation of Delay – 
Held – Supreme Court of India cannot be a place for government to walk in 
when they choose, ignoring the prescribed limitation period – Appeals/petitions 
have to be filed as per the Statutes prescribed. (Para 2)

[k- ifjlhek vf/kfu;e ¼1963 dk 36½] /kkjk 5 & foyac ds fy, ekQh & 
vfHkfu/kkZfjr & mPpre U;k;ky;] ljdkjksa ds fy, ,d ,slk LFkku ugha gks ldrk tgka 
os fofgr ifjlhek vof/k dh vuns[kh dj tc pkgs vk tk;s & vihykas@;kfpdkvksa dks 
fofgr dkuwuksa ds vuqlkj izLrqr djuk gksrk gSA 

Cases referred:

(1987) 2 SCC 107, (2012) 3 SCC 563.

J U D G M E N T 

The Judgment of the Court was delivered  by:
SANJAY KISHAN KAUL, J.:-

IA No.62372/2020-CONDONATION OF DELAY IN FILING

1. The Special Leave Petition has been filed with a delay of 663 days! The 
explanation given in the application for condonation of delay is set out in 
paragraphs 3 and 4 .
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2. We are constrained to pen down a detailed order as it appears that all our 
counseling to Government and Government authorities have fallen on deaf ears 
i.e., the Supreme Court of India cannot be a place for the Governments to walk in 
when they choose ignoring the period of limitation prescribed. We have raised the 
issue that if the Government machinery is so inefficient and incapable of filing 
appeals/petitions in time, the solution may lie in requesting the Legislature to 
expand the time period for filing limitation for Government authorities because of 
their gross incompetence.That is not so.Till the Statute subsists, the appeals/ petitions 
have to be filed as per the Statues prescribed.

3.  No doubt, some leeway is given for the Government inefficiencies but the 
sad part is that the authorities keep on relying on judicial pronouncements for a 
period of time when technology had not advanced and a greater leeway was given 
to the Government (Collector, Land Acquisition, Anantnag & Anr vs. Mst. Katiji 
& Ors. (1987) 2 SCC 107) . This position is more than elucidated by the judgment 
of this Court in Office of the Chief Post Master General & Ors. v. Living Media 
India Ltd. & Anr. (2012) 3 SCC 563 where the Court observed as under:

"12) It is not in dispute that the person (s) concerned were well 
aware or conversant with the issues involved including the 
prescribed period of limitation for taking up the matter by way 
of filing a special leave petition in this Court. They cannot   
claim that they have a separate period of limitation when the 
Department was possessed with competent persons familiar 
with court proceedings. In the absence of plausible and 
acceptable explanation, we are posing a question why the delay is 
to be condoned mechanically merely because the Government or 
a wing of the Government is a party before us.

Though we are conscious of the fact that in a matter of 
condonation of delay when there was no gross negligence or 
deliberate inaction or lack of bonafide, a liberal concession has 
to be adopted to advance substantial justice, we are of the view 
that in the facts and circumstances, the Department cannot take 
advantage of various earlier decisions. The claim on account of 
impersonal machinery and inherited bureaucratic methodology 
of making several notes cannot be accepted in view of the 
modern technologies being used and available. The law of 
limitation undoubtedly binds everybody including the Government.

13) In our view, it is the right time to inform all the government 
bodies, their agencies and instrumentalities that unless they 
have reasonable and acceptable explanation for the delay and 
there was bonafide effort, there is no need to accept the usual 
explanation that the file was kept pending for several months/ 
years due to considerable degree of procedural red-tape in the 
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process. The government departments  are under  a special 
obligation to ensure that they perform their duties with diligence 
and commitment. Condonation of delay is an exception and 
should not be used as an anticipated benefit for government 
departments. The law shelters everyone under the same light 
and should not be swirled for the benefit of a few. Considering 
the fact that there was no proper explanation offered by the 
Department for the delay except mentioning of various dates, 
according to us, the Department has miserably failed to give any 
acceptable and cogent reasons sufficient to condone such a huge 
delay."

Eight years hence the judgment is still unheeded!

4. A reading of the aforesaid application shows that the reason for such an 
inordinate delay is stated to be only "due to unavailability of the documents and 
the process of arranging the documents". In paragraph 4 a reference has been 
made to "bureaucratic process works, it is inadvertent that delay occurs".

5. A preposterous proposition is sought to be propounded that if there is some 
merit in the case, the period of delay is to be given a go-by. If a case is good on 
merits, it will succeed in any case. It is really a bar of limitation which can even   
shut out good cases. This does not, of course, take away the jurisdiction of the 
Court in an appropriate case to condone the delay.

6.        We are also of the view that the aforesaid approach is  being  adopted  in  
what  we  have   categorized  earlier  as "certificate cases". The object appears  to 
be to obtain a certificate of dismissal from the  Supreme Court  to put a quietus  to 
the  issue  and thus, say that nothing could be done because the highest Court has 
dismissed the appeal, it is to complete this formality and save the skin of officers who 
may be at default that such a process is followed.We have on earlier occasions also 
strongly deprecated such a practice  and process. There  seems   to be no improvement. 
The purpose of coming to this Court is not to obtain such certificates and if the 
Government suffers  losses, it is time when  the concerned officer  responsible for  the  
same bears the consequences. The irony is  that in none of the cases any action is 
taken against the officers,  who sit on the files and do nothing. It is presumed that this 
Court will condone the delay and even in making submissions, straight away counsels 
appear to address on merits without referring even to the aspect of limitation as 
happened in this case till we pointed out to the counsel that he must first address us 
on the question of limitation.

7. We are thus, constrained to send a signal and we propose to do in all 
matters today, where there are such inordinate delays that the Government or State 
authorities coming before us must pay for wastage of judicial time which has its 
own value. Such costs can be recovered from the officers responsible.
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8. Looking to the period of delay and the casual manner in which the application 
has been worded, we consider appropriate to impose costs on the petitioner-State of 
Rs.25,000/- (Rupees twenty five thousand) to be deposited with the Mediation and 
Conciliation Project Committee. The amount be deposited in four weeks. The 
amount be recovered from the officers responsible for the delay in filing the special 
leave petition and a certificate of recovery of the said amount be also filed in this 
Court within the said period of time.

9. The special leave petition is dismissed as time barred in terms aforesaid.

10. We make it clear that if the aforesaid order is not complied within time, we 
will be constrained to initiate contempt proceedings against the Chief Secretary.

11.      A copy of  the order be placed before the Chief  Secretary, State of Madhya 
Pradesh.

Petition dismissed

I.L.R. [2021] M.P. 4 (SC)
SUPREME COURT OF INDIA 

Before Mr. Justice Ashok Bhushan & Mr. Justice M.R. Shah
CA  No. 3601/2020 decided on 3 November, 2020

SHRI RAM SAHU (DEAD) THROUGH LRs. & ors.  …Appellants

Vs.

VINOD KUMAR RAWAT & ors.  …Respondents

A. Civil Procedure Code (5 of 1908), Section 114 r/w Order 47 Rule 
1 – Review – Question of Possession – Pleading & Framing of Issues – Held – 
Ample material to show that defendants admitted possession of plaintiff over 
suit property – Necessary pleadings regarding possession present in plaint 
and written statement – Plaintiff led evidence in this respect – Non-framing 
of issue by trial Court regarding possession fades into insignificance – High 
Court committed grave error in allowing review application, deleting the 
observation made regarding possession – Impugned order set aside – Deleted 
portion  restored – Appeal allowed.          (Paras 11.1, 13, 14 & 15)

d- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 114 lgifBr vkns'k 47 
fu;e 1 &  iqufoZyksdu & dCts dk iz'u & vfHkopu o fook|d fojfpr fd;s tkuk & 
vfHkfu/kkZfjr & ;g n'kkZus ds fy, i;kZIr lkexzh gS fd izfroknhx.k us okn laifRr ij 
oknh dk dCtk Lohdkj fd;k & dCts ds laca/k esa vko';d vfHkopu] okni= ,oa 
fyf[kr dFku esa mifLFkr & oknh us bl laca/k esa lk{; is'k fd;k & fopkj.k U;k;ky; 
}kjk dCts ds laca/k eas fook|d fojfpr u fd;k tkuk egRoghu gks tkrk gS & mPp 
U;k;ky; us dCts ds laca/k esa fd;k x;k laizs{k.k gVkdj] iqufoZyksdu vkosnu eatwj 
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djus eas ?kksj =qfV dkfjr dh & vk{ksfir vkns'k vikLr & gVk;k x;k Hkkx iqj%LFkkfir 
fd;k x;k & vihy eatwjA

B. Civil Procedure Code (5 of 1908), Order 47 Rule 1 – Review – 
Grounds – Held – When observation regarding possession was made on 
appreciation of evidence/material on record, it cannot be said that there was 
an error apparent on face of proceedings and required to be reviewed in 
exercise of powers under Order 47 Rule 1 CPC.     (Para 10)

 [k- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 47 fu;e 1 & iqufoZyksdu 
& vk/kkj & vfHkfu/kkZfjr & tc vfHkys[k ij lk{;@lkexzh ds ewY;kadu ij dCts ds 
laca/k esa laizs{k.k fn;k x;k Fkk] ;g ugha dgk tk ldrk fd dk;Zokfg;ksa esa izdV =qfV Fkh 
vkSj vkns'k 47] fu;e 1 fl-iz-la- ds varxZr 'kfDr;ksa ds iz;ksx esa iqufoZyksdu visf{kr 
FkkA

C. Civil Procedure Code (5 of 1908), Section 114 r/w Order 47 Rule 
1 – Review – Scope & Jurisdiction – Held- Order can be reviewed by Court 
only on prescribed grounds mentioned in Order 47 Rule 1 CPC – Application 
for review is more restricted than that of an appeal and Court has limited 
jurisdiction – Power of review cannot be exercised as an inherent power nor 
can an appellate power can be exercised in guise of power of review.  

   (Paras 6.2, 7 & 9)

 x- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 114 lgifBr vkns'k 47 
fu;e 1 & iqufoZyksdu & O;kfIr o vf/kdkfjrk & vfHkfu/kkZfjr&U;k;ky; }kjk vkns'k 
dk iqufoZyksdu dsoy vkns'k 47 fu;e 1 fl-iz-la- esa mfYyf[kr fofgr fd;s x;s vk/kkjkas 
ij fd;k tk ldrk gS & iqufoZyksdu gsrq vkosnu] ,d vihy ls vf/kd fucZaf/kr gS vkSj 
U;k;ky; dh lhfer vf/kdkfjrk gS & iqufoZyksdu dh 'kfDr dk iz;ksx] varfuZfgr 'kfDr 
ds :i eas ugha fd;k tk ldrk vkSj u gh vihyh 'kfDr dk iz;ksx iqufoZyksdu dh 'kfDr 
ds :i esa fd;k tk ldrk gSA

Cases referred:

 (2015) 3 SCC 624, (2009) 5 SCC 136, (2003) 7 SCC 52, (2006) 4 SCC 78, 
(2000) 6 SC 224, AIR 1922 PC 112, AIR 1954 SC 526, (2009) 14 SCC 663, (1971) 
3 SCC 844, AIR 1954 SC 440, AIR 1955 SC 233, (2008) 8 SCC 612.

J U D G M E N T 

The Judgment of the Court was delivered  by:
M.R. SHAH , J.:- Leave granted.

Feeling aggrieved and dissatisfied with the impugned order dated 
14.07.2017 passed by the High Court of Madhya Pradesh at Gwalior in Review 
Petition No.465 of 2015 in First Appeal No.241 of 2005, by which the High Court 
has allowed the said review petition filed by the respondent nos. 1 and 2 herein- 
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original defendants nos. 1 and 2, and has reviewed the judgment and order dated 
10.12.2013 passed in First Appeal No.241 of 2005 and has deleted the 
observations made in para 20 of the said judgment and order more particularly 
with respect to the observations made in para 20 as regards the possession of the 
disputed house, which were in favour of the appellants - the original plaintiffs, the 
appellants have preferred the present appeal.

2.  The relevant facts leading to the present appeal in nutshell are as under:

That one Shri Ram Sahu, the predecessor of the appellants herein 
instituted Civil Suit No.04A of 2005 before the Learned Trial Court against the 
respondents herein - original defendants for declaration of registered Sale Deed 
dated 25.03.1995 executed by original defendant no.3 in favour of original 
defendant nos. 1 & 2 regarding House No.28/955 (previous House No.3/1582), 
situated in Sube Ki Payga, Jiwajiganj, Lashkar, as null and void and for permanent 
injunction against defendant nos. 1 & 2 restraining defendant nos. 1 & 2 from 
transferring the disputed property to any other person.

2.1. That the original plaintiff Shri Ram Sahu claimed the ownership of the 
disputed property on the basis of the will executed by one Chhimmabai executed 
in his favour on 19.10.1993. The original plaintiff also claimed that he became the 
sole owner on the death of the Chhimmabai and possession holder of the entire 
house and in the same capacity; he is in continuous possession over the same. It 
was the case on behalf of the defendants that the said Chhimmabai adopted 
defendant No.3 and later on, she got registered the Adoption Deed on 13.05.1992 
and that the original defendant no.3 sold the disputed property in favour of the 
respondent nos. 1 & 2. The original plaintiff denied the adoption of defendant no.3 
by the said Chhimmabai. The written statement was filed on behalf of the 
respondents. They denied that the disputed property was the Joint Hindu Family 
property. Defendant nos. 1 and 2 also claimed to be the bona fide purchasers and in 
possession of the suit property.

2.2. The Learned Trial Court framed the following issues:

"1.  Whether, the Disputed House No.28/95 situated in Sube Ki 
Payga, Jiwajiganj, Lashkar, Gwalior was purchased from the 
income of Joint Hindu Family of Ghasilal and Mangaliya?

2. Whether, the wife of Ghasilal namely Chhimmabai had 
executed Will of aforesaid House in favour of the Plaintiff on 
19.10.1993?

3. Whether, Defendant No.3 was adopted by Ghasilal on 
28.01.1985, which was got registered by Chhimmabai on 
13.05.1992.
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4. Whether, Sale Deed dated 25.03.1995 regarding the disputed 
house was executed by Defendant No.3 in favour of Defendant 
Nos. 1 & 2 without having any right?

5. Whether, the Plaintiff is entitled to get the Registered Sale 
Deed Dated 25.03.1995 as null and void?

6. Whether, Plaintiff is entitled to receive Permanent Injunction 
against the Defendant Nos. 1 & 2 for not to sell the disputed house?

7. Whether, the Defendant Nos. 1 & 2 are entitled to receive 
special compensation from the Plaintiff ? If  Yes, then how much?

8. Relief & Costs."

2.3.  Both the parties led the evidence, oral as well as documentary, in support 
of their respective claims.

2.4.  Original Plaintiff Shri Ram Sahu - appellant herein was examined as 
PW1. He was also cross-examined (his deposition shall be discussed herein 
below). He also led the evidence in support of his claim that he is in possession of 
the said property. On behalf of the defendants, defendant no.1 stepped into the 
witness box and through him; the defendants also produced on record the 
documentary evidences.

2.5. On appreciation of the evidence, the Learned Trial Court dismissed the 
suit. The Learned Trial Court disbelieved the case on behalf of plaintiff - appellant 
herein that Chhimmabai executed the will in favour of the plaintiff - appellant. 
The Learned Trial Court held that the defence had proved that defendant No.3 was 
adopted by Ghasilal on 26.01.1985 which was got registered later on by 
Chhimmabai vide Adoption Deed dated 13.05.1992.

2.6.  Feeling aggrieved and dissatisfied with the Judgment and decree passed 
by the Learned Trial Court dismissing the suit, the original plaintiff - appellant 
herein preferred First Appeal No.241 of 2005 before the High Court. That during 
the pendency of the said appeal, respondent no.1 herein filed an application under 
section 151 C.P.C. on 19.03.2012 for dismissing the appeal and for directing the 
appellant herein to vacate the suit property. That during the pendency of the 
appeal the original plaintiff - appellant herein filed an application under Order 6 
Rule 17 of the CPC by which the plaintiff sought amendment in the relief clause as 
regards the issuance of permanent injunction and restraining defendant nos.1 and 
2 from dispossessing the plaintiffs forcibly from the disputed house. However, the 
said application came to be dismissed by the High Court on the ground of delay 
and latches (I.A. No.2244 of 2012). However, while dismissing the said 
application the High Court granted permission to the appellants to file a separate 
suit for the said relief against the defendants. Thereafter on appreciation of the 
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evidence on record, the High Court dismissed the said appeal preferred by the 
original plaintiff. However, while dismissing the appeal the High Court also made 
observations as regards the possession of the disputed house and on analysis of the 
deposition of PW1 and PW2 and considering the material on record and 
considering the fact that during the pendency of the appeal the original defendant 
no.1 himself filed an application under Section 151 CPC on 02.12.2013 for 
getting the possession from the plaintiff of the disputed house, which was 
withdrawn, the High Court made observations in regards the possession of the 
plaintiffs of the disputed house.

2.7  Thereafter almost 2 years after the judgment of the High Court in the First 
Appeal, the Respondent Nos.1 & 2 herein - Original Defendant Nos. 1 & 2 filed an 
application before the High Court seeking review of observations in para 20 of the 
judgment as regards the possession of the disputed house. The said application 
was opposed by the appellants herein. However, by the impugned order, the High 
Court has allowed the review application and has ordered to delete para 20 of the 
Judgment and order dated 10.12.2013 passed in First Appeal No.241 of 2005, by 
observing that as regards the possession of the disputed property the issue of 
possession was neither raised before the Learned Trial Court nor before the First 
Appellate Court and even no issue with respect to possession was framed by the 
Learned Trial Court.

2.8.  Feeling aggrieved and dissatisfied with the impugned order passed by the 
High Court in allowing the review application and deleting para 20 of the 
judgment and order dated 10.12.2013 passed in First Appeal No.241 of 2005, the 
original plaintiffs have preferred the present appeal.

3.  Shri A.K. Srivastava, learned Senior Advocate appearing on behalf of the 
appellants has made the following submissions, while assailing the impugned 
order passed by the High Court passed in the review application.

(i) while passing the impugned order, the High Court has exceeded in its 
jurisdiction, while exercising the review jurisdiction and has acted beyond the 
scope and ambit of the review jurisdiction under Order 47 Rule 1 CPC; 

(ii) while exercising the review jurisdiction, the High Court ought not to have set 
aside the specific finding given with respect to possession, which finding was 
based on appreciation of evidence before the learned trial Court;

(iii) the High Court has committed a grave error in deleting para 20 of the final 
judgment and order dated 10.12.2013 passed in First Appeal No. 241/2005, in 
exercise of its review jurisdiction inasmuch as, as such, there was no error 
apparent on the face of the record, which was required to be corrected;

(iv) merely because the specific issue with respect to possession was not framed 
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by the learned trial Court, cannot be a ground to set aside the finding by the High 
Court, when such finding with respect to possession was on merits and on 
appreciation of the evidence before the learned trial Court;

(v) as such, the High Court has committed a grave error in considering the issues 
framed in another case being Civil Suit No. 3-A/2005, which was related to House 
No. 28/956 and in which the parties were also different. It is submitted that the 
High Court has mis-directed itself, while considering the issues framed in Civil 
Suit No. 3 A/2005, related to House No. 28/956 and not considering the issues 
framed in Civil Suit No. 4-A/2005;

(vi) the High Court ought to have appreciated that the issue of possession was at 
large before the learned trial Court and, in fact, the parties also led evidence with 
respect to possession. It is submitted that the High Court ought to have 
appreciated that there was a specific averment in the plaint as well as in the 
testimony of the plaintiff that he is in possession of the suit property, i.e., House 
No. 28/955;

(vii) the defendants did not led any evidence with respect to possession. It is 
submitted therefore that when there were specific averments and pleadings in the 
plaint in regard to possession, and even the plaintiff led the evidence specifically 
on the possession, non-framing of the specific issue with respect to possession 
would not vitiate the finding recorded by the High Court, which was on 
appreciation of the material on record. In support of his submission, learned 
Senior Advocate appearing on behalf of the appellants has relied upon the 
following decisions of this Court, Sri Gangai Vinayagar Temple v. Meenakshi 
Ammal (2015) 3 SCC 624; Bhuwan Singh v. Oriental Insurance Company Ltd. 
(2009) 5 SCC 136; and Sayeda Akhtar v. Abdul Ahad (2003) 7 SCC 52. It is 
submitted that all the parties were aware of the rival cases and the issue with 
respect to possession was present and even the plaintiffs also led evidence on 
possession, non-framing of the specific issue with respect to possession would be 
non-significant. It is submitted that therefore the High Court has committed a 
grave error in deleting para 20 of the final judgment and order dated 10.12.2013 
passed in First Appeal No. 241/2005 with respect to possession mainly on the 
ground that no issue was framed by the learned trial Court with respect to 
possession;

3.1  Learned Senior Advocate appearing on behalf of the appellants has also 
taken us to the relevant averments in the plaint as well as the written statement in 
regard to possession. Learned Counsel appearing on behalf of the appellants has 
also taken us to the testimony of the plaintiff - Shri Ram Sahu, as well as, the 
deposition of one J.K. Sharma examined on behalf of the plaintiff. Learned Senior 
Advocate has further submitted that there was no cross-examination by the 
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defendants on the point of the plaintiffs possession. Learned Senior Advocate has 
also heavily relied upon the application and affidavit dated 19.03.2012 in which 
the respondents in an application filed under Section 151 of the CPC specifically 
prayed to direct the appellants to vacate the suit property. It is submitted that 
therefore, in fact, the respondents admitted the possession of the appellants. It is 
submitted that not only that, but subsequently in the month of September, 2017, 
the respondents filed a suit against the appellants for decree of possession, 
compensation and mesne profits. It is submitted that therefore, as such, the 
respondents herein specifically admitted the possession of the appellants in the 
suit property;

3.2 It is further submitted that the High Court ought to have appreciated that 
the review application was filed with a malafide intention faced with the 
proceedings under Section 340 read with Section 195 Cr.P.C and faced with the 
order passed by the learned Magistrate directing to register the case against 
respondent nos. 1 and 2 herein and others under Sections 193, 465, 471 and 120-B 
of the IPC, dated 06.02.2016;

3.3 It is further submitted that, in fact, the appellants filed an application 
before the High Court under Order 6 Rule 17 CPC (IA No. 2244/2012) to amend 
the plaint by adding relief for the grant of decree of permanent injunction 
restraining the respondents-defendants not to dispossess them forcibly. It is 
submitted that the said application was opposed by the respondents herein by 
submitting that they are not threatening to dispossess the appellants during the 
pendency of the suit. Therefore, the High Court dismissed the said application 
under Order 6 Rule 17 CPC reserving liberty in favour of the appellants to file a 
separate suit for the aforesaid relief.   It is submitted that therefore, as such, the 
issue with respect to possession was at large even before the High Court;

3.4 Learned Senior Advocate appearing on behalf of the appellants has also 
heavily relied upon the order passed by the learned Magistrate on an application 
filed under Section 340 read with Section 195 Cr.P.C., in which the learned 
Magistrate took note of the affidavit dated 19.03.2012 filed by the respondents 
and also took note of the specific observation and finding with respect to 
possession made in para 20 of the judgment and order dated 10.12.2013. It is 
submitted that there is a specific finding given by the learned Magistrate on the 
respondents' forging/creating/concocting the documents to show their 
possession. It is submitted that only thereafter the learned Magistrate directed to 
register the case against the respondents under Sections 193, 465, 471 and 120-B 
of the IPC, under the provisions of Section 340 Cr.P.C;

3.5 It is submitted that even subsequently the suit filed by the defendants-
respondents herein, filed in the year 2017, has been dismissed by the High Court 
on the ground of limitation and the plaint has been rejected in exercise of powers 
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under Order 7 Rule 11 CPC;

3.6 Making the above submissions and relying upon the aforesaid decisions, it 
is prayed to allow the present appeal.

4. Shri Punit Jain, Learned Advocate appearing on behalf of the respondents 
while opposing the present appeal and supporting the impugned order passed by 
the High Court has vehemently submitted that in the facts and circumstances of 
the case the High Court has not committed an error in deleting para 20 of the 
judgment and order dated 10.12.2013 passed in First Appeal No.241 of 2005 in 
exercise of the review jurisdiction.

4.1  It is submitted that as such the original plaintiff filed the suit seeking 
cancellation of the sale deed dated 25.03.1995 and permanent injunction to the 
effect that the defendant nos. 1 & 2 (respondents herein) shall not transfer the 
property to any other person. It is submitted that since no injunction from 
dispossession was sought and only injunction against further transfer was sought 
no issue was framed in respect of possession. It is submitted that therefore in 
absence of any specific issue framed by the Learned Trial Court in respect of 
possession of the property and when the suit was dismissed and even thereafter the 
appeal also came to be dismissed, there was no reason and/or occasion for the 
High Court to make any observation in respect of possession and therefore the 
High Court has rightly deleted the observations made in para 20 in respect of 
possession. It is submitted that during the lifetime of Shri Ghisa Lal Sahu, he was 
in possession of the property. After his death, his wife Smt. Chhimmabai came 
into possession of the property. She continued to be in possession and after her, the 
adopted son - Dilip Kumar Sahu came into possession. The issue of adoption of 
Shri Dilip Kumar Sahu was a subject matter of litigation in Suit No.4A of 2001, 
where the said adoption and the adoption deed dated 13.05.1992 was challenged. 
The said suit was finally dismissed by the High Court by an order dated 
07.09.2009 in SA No.315 of 2005. The will setup by the petitioner dated 
19.10.1993 was also a subject matter of suit No.45A of 2003 filed by Dilip Kumar 
Sahu. The said suit was decreed by a judgment dated 07.09.2009 in SA No.946 of 
2005. Some parts of the property was in possession of Tenants - (i) Om Babu 
Saxena and (ii) Kashmir Singh Yadav. Shri Dilip Kumar Sahu got possession from 
the said tenants on 30.01.1995 by entering into compromises with them. Shri 
Dilip Kumar Sahu executed sale deed dated 25.03.1995 in favour of the 
Respondents. Under the said sale, possession of the property was given to the 
respondents. The petitioner got possession of another portion of the property from 
another tenant -Parvesh Singh Jadon pursuant to a judgment and decree dated 
18.10.2014. The petitioner has not shown as to how, under what capacity and 
when the petitioner came into possession of the property, constructive or 
otherwise.
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4.2  So far as the withdrawal of the application dated 02.12.2013 in I.A. 
No.1267 of 2012 which was filed by the respondents is concerned, it is submitted 
that the said application was withdrawn since (i) no relief could have been 
claimed arising out of a suit initiated by the plaintiffs and (ii) further the portion of 
the property in possession of the estranged wife of the petitioner - Smt. Sheela 
Sahu who was not a party to the said proceedings.

4.3 It is submitted even the application submitted by the petitioner under 
Order 6 Rule 17 CPC to amend the prayer clause of permanent injunction 
restraining the defendants from dispossessing the appellants forcibly from the 
disputed house, came to be dismissed by the High Court, though with a 
permission to file a separate suit but the petitioners had not filed any instant suit 
for the aforesaid reliefs.

4.4 It is submitted that therefore when the issue in respect to possession was 
neither before the Learned Trial Court nor before the High Court and despite the 
same observations were made in para 20 in respect of possession, subsequently 
the same has been rightly deleted in exercise of the review jurisdiction. It is 
submitted that the Court has an inherent power to correct the error if subsequently 
it is bound that some of the observations were made by error.

5.  By the impugned order the High Court in exercise of powers under 
Section 114 read with Order 47 Rule 1 CPC has allowed the review petition and 
has reviewed the judgment and order dated 10.12.2013 passed in First Appeal 
No.241 of 2005 insofar as deleting the observations made in Para 20 as regards the 
possession of the disputed property, which were in favour of the appellants - 
original plaintiffs. From the impugned order passed by the High Court, it appears 
that the High Court has deleted the observations made in para 20 as regards 
possession of the plaintiffs mainly/solely on the ground that the issue of 
possession was neither before the Learned Trial Court nor was it before the First 
Appellate Court and no such issue with respect to possession was framed by the 
Learned Trial Court. Therefore, the short question falls for consideration before 
this Court is, whether in the facts and circumstances of the case the High Court is 
justified in allowing the review application in exercise of powers under Section 
114 read with Order 47 Rule 1 CPC on the aforesaid grounds?

6.  While considering the aforesaid question, the scope and ambit of the 
Court's power under Section 114 read with Order 47 Rule 1 CPC is required to be 
considered and for that few decisions of this Court are required to be referred to.

6.1  In the case of Haridas Das vs. Usha Rani Banik (Smt.) and Others, (2006) 
4 SCC 78 while considering the scope and ambit of Section 114 CPC read with 
Order 47 Rule 1 CPC it is observed and held in paragraph 14 to 18 as under:

"14. In Meera Bhanja v. Nirmala Kumari Choudhury 
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(1995) 1 SCC 170- it was held that:

"8. It is well settled that the review proceedings are not 
by way of an appeal and have to be strictly confined to 
the scope and ambit of Order 47 Rule 1 CPC. In 
connection with the limitation of the powers of the 
court under Order 47 Rule 1, while dealing with similar 
jurisdiction available to the High Court while seeking 
to review the orders under Article 226 of the Constitution, 
this Court, in Aribam Tuleshwar Sharma v. Aribam 
Pishak Sharma, (1979) 4 SCC 389 speaking through 
Chinnappa Reddy, J. has made the following pertinent 
observations:

'It is true there is nothing in Article 226 of the Constitution 
to preclude the High Court from exercising the power of 
review which inheres in every court of plenary jurisdiction 
to prevent miscarriage of justice or to correct grave and 
palpable errors committed by it. But, there are definitive 
limits to the exercise of the power of review. The power 
of review may be exercised on the discovery of new and 
important matter or evidence which, after the exercise 
of due diligence was not within the knowledge of the 
person seeking the review or could not be produced by 
him at the time when the order was made; it may be 
exercised where some mistake or error apparent on the 
face of the record is found, it may also be exercised on 
any analogous ground. But, it may not be exercised on 
the ground that the decision was erroneous on merits. 
That would be the province of a court of appeal. A 
power of review is not to be confused with appellate 
power which may enable an appellate court to correct 
all manner of errors committed by the subordinate 
court.' "

15.  A perusal of Order 47 Rule 1 shows that review of a 
judgment or an order could be sought: (a) from the 
discovery of new and important matters or evidence 
which after the exercise of due diligence was not within 
the knowledge of the applicant; (b) such important 
matter or evidence could not be produced by the 
applicant at the time when the decree was passed or 
order made; and (c) on account of some mistake or error 
apparent on the face of the record or any other sufficient 
reason.

16. In Aribam Tuleshwar Sharma v. Aribam Pishak 
Sharma, AIR 1979 SC 1047, this Court held that there 
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are definite limits to the exercise of power of review. In 
that case, an application under Order 47 Rule 1 read 
with Section 151 of the Code was filed which was allowed 
and the order passed by the Judicial Commissioner was 
set aside and the writ petition was dismissed. On an 
appeal to this Court it was held as under: (SCC p. 390, 
para 3)

"It is true as observed by this Court in Shivdeo Singh v. 
State of Punjab, AIR 1963 SC 1909 there is nothing in 
Article 226 of the Constitution to preclude a High Court 
from exercising the power of review which inheres in 
every court of plenary jurisdiction to prevent miscarriage 
of justice or to correct grave and palpable errors 
committed by it. But, there are definitive limits to the 
exercise of the power of review. The power of review 
may be exercised on the discovery of new and 
important matter or evidence which, after the exercise 
of due diligence was not within the knowledge of the 
person seeking the review or could not be produced by 
him at the time when the order was made; it may be 
exercised where some mistake or error apparent on the 
face of the record is found; it may also be exercised on 
any analogous ground. But, it may not be exercised on 
the ground that the decision was erroneous on merits. 
That would be the province of a court of appeal. A 
power of review is not to be confused with appellate 
powers which may enable an appellate court to correct 
all manner of errors committed by the subordinate 
court."

17. The judgment in Aribam case has been followed in 
Meera Bhanja. In that case, it has been reiterated that an 
error apparent on the face of the record for acquiring 
jurisdiction to review must be such an error which may 
strike one on a mere looking at the record and would not 
require any long-drawn process of reasoning. The 
following observations in connection with an error 
apparent on the face of the record in Satyanarayan 
Laxminarayan Hegde v. Millikarjun Bhavanappa 
Tirumale, AIR 1960 SC 137 were also noted:

"An error which has to be established by a long-drawn 
process of reasoning on points where there may 
conceivably be two opinions can hardly be said to be an 
error apparent on the face of the record. Where an 
alleged error is far from self-evident and if it can be 
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established, it has to be established, by lengthy and 
complicated arguments, such an error cannot be cured 
by a writ of certiorari according to the rule governing 
the powers of the superior court to issue such a writ."

18. It is also pertinent to mention the observations of 
this Court in Parsion Devi v. Sumitri Devi, (1997) 8 
SCC 715. Relying upon the judgments in Aribam and 
Meera Bhanja it was observed as under:

"9. Under Order 47 Rule 1 CPC a judgment may be 
open to review inter alia if there is a mistake or an 
error apparent on the face of the record. An error 
which is not self-evident and has to be detected by a 
process of reasoning, can hardly be said to be an 
error apparent on the face of the record justifying 
the court to exercise its power of review under 
Order 47 Rule 1 CPC. In exercise of the jurisdiction 
under Order 47 Rule 1 CPC it is not permissible for 
an erroneous decision to be 'reheard and corrected'. 
A review petition, it must be remembered has a 
limited purpose and cannot be allowed to be 'an 
appeal in disguise'."

6.2  In the case of Lily Thomas vs. Union of India, (2000) 6 SC 224, it is 
observed and held that the power of review can be exercised for correction of a 
mistake but not to substitute a view. Such powers can be exercised within the 
limits of the statute dealing with the exercise of power.

It is further observed in the said decision that the words "any other 
sufficient reason" appearing in Order 47 Rule 1 CPC must mean "a reason 
sufficient on grounds at least analogous to those specified in the rule" as was held 
in Chhajju Ram vs. Neki, AIR 1922 PC 112 and approved by this Court in Moran 
Mar Basselios Catholicos vs Most Rev. Mar Poulose Athanasius, AIR 1954 SC 
526. 12.3 In the case of Inderchand Jain vs. Motilal, (2009) 14 SCC 663 in 
paragraphs 7 to 11 it is observed and held as under:

7. Section 114 of the Code of Civil Procedure (for short 
"the Code") provides for a substantive power of review by a 
civil court and consequently by the appellate courts. The 
words "subject as aforesaid" occurring in Section 114 of the 
Code mean subject to such conditions and limitations as 
may be prescribed as appearing in Section 113 thereof and 
for the said purpose, the procedural conditions contained in 
Order 47 of the Code must be taken into consideration. 
Section 114 of the Code although does not prescribe any 
limitation on the power of the court but such limitations 

15I.L.R.[2021]M.P. Shri Ram Sahu (Dead) Through LRs. Vs Vinod Kumar Rawat (SC)



have been provided for in Order 47 of the Code; Rule 1 
whereof reads as under:

"17. The power of a civil court to review its judgment/ 
decision is traceable in Section 114 CPC. The grounds on 
which review can be sought are enumerated in Order 47 
Rule 1 CPC, which reads as under:

'1. Application for review of judgment.—(1) Any 
person considering himself aggrieved—

(a) by a decree or order from which an appeal is 
allowed, but from which no appeal has been preferred,

(b) by a decree or order from which no appeal is 
allowed, or

(c) by a decision on a reference from a Court of Small 
Causes,

and who, from the discovery of new and important matter or 
evidence which, after the exercise of due diligence, was not 
within his knowledge or could not be produced by him at 
the time when the decree was passed or order made, or on 
account of some mistake or error apparent on the face of the 
record, or for any other sufficient reason, desires to obtain a 
review of the decree passed or order made against him, may 
apply for a review of judgment of the court which passed 
the decree or made the order.' "

8. An application for review would lie inter alia when 
the order suffers from an error apparent on the face of the 
record and permitting the same to continue would lead to 
failure of justice. In Rajendra Kumar v. Rambai this Court 
held: (SCC p. 514, para 6)

"6. The limitations on exercise of the power of review 
are well settled. The first and foremost requirement of 
entertaining a review petition is that the order, review of 
which is sought, suffers from any error apparent on the face 
of the order and permitting the order to stand will lead to 
failure of justice. In the absence of any such error, finality 
attached to the judgment/order cannot be disturbed."

9. The power of review can also be exercised by the 
court in the event discovery of new and important matter or 
evidence takes place which despite exercise of due 
diligence was not within the knowledge of the applicant or 
could not be produced by him at the time when the order 
was made. An application for review would also lie if the 
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order has been passed on account of some mistake. 
Furthermore, an application for review shall also lie for any 
other sufficient reason.

10. It is beyond any doubt or dispute that the review 
court does not sit in appeal over its own order. A rehearing 
of the matter is impermissible in law. It constitutes an 
exception to the general rule that once a judgment is signed 
or pronounced, it should not be altered. It is also trite that 
exercise of inherent jurisdiction is not invoked for reviewing 
any order.

11. Review is not appeal in disguise. In Lily Thomas v. 
Union of India this Court held: (SCC p. 251, para 56)

"56. It follows, therefore, that the power of review can 
be exercised for correction of a mistake but not to substitute 
a view. Such powers can be exercised within the limits of 
the statute dealing with the exercise of power. The review 
cannot be treated like an appeal in disguise."

7.  The dictionary meaning of the word "review" is "the act of looking, offer 
something again with a view to correction or improvement". It cannot be denied 
that the review is the creation of a statute. In the case of Patel Narshi Thakershi   
vs. Pradyumansinghji Arjunsinghji, (1971) 3 SCC 844, this Court has held that 
the power of review is not an inherent power. It must be conferred by law either 
specifically or by necessary implication. The review is also not an appeal in 
disguise.

8.  What can be said to be an error apparent on the face of the proceedings has 
been dealt with and considered by this Court in the case of T.C. Basappa vs. 
T.Nagappa, AIR 1954 SC 440. It is held that such an error is an error which is a 
patent error and not a mere wrong decision. In the case of Hari Vishnu Kamath vs. 
Ahmad Ishaque, AIR 1955 SC 233, it is observed as under:

"It is essential that it should be something more than a mere 
error; it must be one which must be manifest on the face of the 
record. The real difficulty with reference to this matter, however, is 
not so much in the statement of the principle as in its application to 
the facts of a particular case. When does an error cease to be mere 
error, and become an error apparent on the face of the record? 
Learned counsel on either side were unable to suggest any clear-cut 
rule by which the boundary between the two classes of errors could 
be demarcated."

8.1  In the case of Parsion Devi vs. Sumitri Devi, (Supra) in paragraph 7 to 9 it 
is observed and held as under:
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7. It is well settled that review proceedings have to be strictly 
confined to the ambit and scope of Order 47 Rule 1 CPC. In 
Thungabhadra Industries Ltd. v. Govt. of A.P., AIR 1964 SC 1372 
this Court opined:

"What, however, we are now concerned with is whether the 
statement in the order of September 1959 that the case did not 
involve any substantial question of law is an 'error apparent on the 
face of the record'). The fact that on the earlier occasion the Court 
held on an identical state of facts that a substantial question of law 
arose would not per se be conclusive, for the earlier order itself 
might be erroneous. Similarly, even if the statement was wrong, it 
would not follow that it was an 'error apparent on the face of the 
record', for there is a distinction which is real, though it might not 
always be capable of exposition, between a mere erroneous 
decision and a decision which could be characterised as vitiated by 
'error apparent'. A review is by no means an appeal in disguise 
whereby an erroneous decision is reheard and corrected, but lies 
only for patent error."

8. Again, in Meera Bhanja v. Nirmala Kumari Choudhury, 
(1995) 1 SCC 170 while quoting with approval a passage from 
Aribam Tuleshwar Sharma v. Aribam Pishak Sharma (supra) this 
Court once again held that review proceedings are not by way of an 
appeal and have to be strictly confined to the scope and ambit of 
Order 47 Rule 1 CPC.

9. Under Order 47 Rule 1 CPC a judgment may be open to 
review inter alia if there is a mistake or an error apparent on the face 
of the record. An error which is not self-evident and has to be 
detected by a process of reasoning, can hardly be said to be an error 
apparent on the face of the record justifying the court to exercise its 
power of review under Order 47 Rule 1 CPC. In exercise of the 
jurisdiction under Order 47 Rule 1 CPC it is not permissible for an 
erroneous decision to be "reheard and corrected". A review 
petition, it must be remembered has a limited purpose and cannot 
be allowed to be "an appeal in disguise".

8.2  In the case of State of West Bengal and Others vs. Kamal Sengupta and 
Anr. , (2008) 8 SCC 612, this Court had an occasion to consider what can be said to 
be "mistake or error apparent on the face of record". In para 22 to 35 it is observed 
and held as under:

"22. The term "mistake or error apparent" by its very 
connotation signifies an error which is evident per se from the 
record of the case and does not require detailed examination, 
scrutiny and elucidation either of the facts or the legal position. If 
an error is not self-evident and detection thereof requires long  
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debate and process of reasoning, it cannot be treated as an error 
apparent on the face of the record for the purpose of Order 47 Rule 1 
CPC or Section 22(3)(f) of the Act. To put it differently an order or 
decision or judgment cannot be corrected merely because it is 
erroneous in law or on the ground that a different view could have 
been taken by the court/tribunal on a point of fact or law. In any 
case, while exercising the power of review, the court/tribunal 
concerned cannot sit in appeal over its judgment/decision.

23. We may now notice some of the judicial precedents in 
which Section 114 read with Order 47 Rule 1 CPC and/or Section 
22(3)(f) of the Act have been interpreted and limitations on the 
power of the civil court/tribunal to review its judgment/decision 
have been identified.

24. In Rajah Kotagiri Venkata Subbamma Rao v. Rajah 
Vellanki Venkatrama Rao (1899-1900) 27 IA 197 the Privy Council 
interpreted Sections 206 and 623 of the Civil Procedure Code and 
observed: (IA p.205)

"... Section 623 enables any of the parties to apply for a 
review of any decree on the discovery of new and important matter 
and evidence, which was not within his knowledge, or could not be 
produced by him at the time the decree was passed, or on account of 
some mistake or error apparent on the face of the record, or for any 
other sufficient reason. It is not necessary to decide in this case 
whether the latter words should be confined to reasons strictly 
ejusdem generic with those enumerated, as was held in Roy 
Meghraj v. Beejoy Gobind Burrah ILR (1875) 1 Cal 197. In the 
opinion of Their Lordships, the ground of amendment must at any 
rate be something which existed at the date of the decree, and the 
section does not authorise the review of a decree which was right 
when it was made on the ground of the happening of some 
subsequent event." 

(emphasis added)

25. In Hari Sankar Pal v. Anath Nath Mitter, 1949 FCR 36 a 
five-Judge Bench of the Federal Court while considering the 
question whether the Calcutta High Court was justified in not 
granting relief to non-appealing party, whose position was similar 
to that of the successful appellant, held: (FCR p. 48)

"That a decision is erroneous in law is certainly no ground for 
ordering review. If the court has decided a point and decided it 
erroneously, the error could not be one apparent on the face of the 
record or even analogous to it. When, however, the court disposes 
of a case without adverting to or applying its mind to a provision of 
law which gives it jurisdiction to act in a particular way, that may 
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amount to an error analogous to one apparent on the face of the 
record sufficient to bring the case within the purview of Order 47 
Rule 1, Civil Procedure Code."

26. In Moran Mar Basselios Catholicos v. Mar Poulose 
Athanasius (supra) this Court interpreted the provisions contained 
in the Travancore Code of Civil Procedure which are analogous to 
Order 47 Rule 1 and observed:

"32. ... Under the provisions in the Travancore Code of Civil 
Procedure which is similar in terms to Order 47 Rule 1 of our Code 
of Civil Procedure, 1908, the court of review has only a limited 
jurisdiction circumscribed by the definitive limits fixed by the 
language used therein.

It may allow a review on three specified grounds, namely, (i) 
discovery of new and important matter or evidence which, after the 
exercise of due diligence, was not within the applicant's knowledge 
or could not be produced by him at the time when the decree was 
passed, (ii) mistake or error apparent on the face of the record and 
(iii) for any other sufficient reason.

It has been held by the Judicial Committee that the words 'any 
other sufficient reason' must mean 'a reason sufficient on grounds, 
least analogous to those specified in the rule'."

27. In Thungabhadra Industries Ltd. v. Govt. of A.P.
(supra) it was held that a review is by no means an appeal in
disguise whereof an erroneous decision can be corrected.

28. In Parsion Devi v. Sumitri Devi (Supra) it was held as 
under: (SCC p. 716)

"Under Order 47 Rule 1 CPC a judgment may be open to 
review inter alia if there is a mistake or an error apparent on the face 
of the record. An error which is not self-evident and has to be 
detected by a process of reasoning, can hardly be said to be an error 
apparent on the face of the record justifying the court to exercise its 
power of review under Order 47 Rule 1 CPC. In exercise of the 
jurisdiction under Order 47 Rule 1 CPC it is not permissible for an 
erroneous decision to be 'reheard and corrected'. There is a clear 
distinction between an erroneous decision and an error apparent 
on the face of the record. While the first can be corrected by the 
higher forum, the latter only can be corrected by exercise of the 
review jurisdiction. A review petition has a limited purpose and 
cannot be allowed to be 'an appeal in disguise'."

29. In Haridas Das v. Usha Rani Banik, (supra) this Court 
made a reference to the Explanation added to Order 47 by the Code 
of Civil Procedure (Amendment) Act, 1976 and held:

20 I.L.R.[2021]M.P.Shri Ram Sahu (Dead) Through LRs. Vs Vinod Kumar Rawat (SC)



"13. In order to appreciate the scope of a review, Section 114 
CPC has to be read, but this section does not even adumbrate the 
ambit of interference expected of the court since it merely states 
that it 'may make such order thereon as it thinks fit'. The parameters 
are prescribed in Order 47 CPC and for the purposes of this lis, 
permit the defendant to press for a rehearing 'on account of some 
mistake or error apparent on the face of the records or for any other 
sufficient reason'. The former part of the rule deals with a situation 
attributable to the applicant, and the latter to a jural action which is 
manifestly incorrect or on which two conclusions are not possible. 
Neither of them postulate a rehearing of the dispute because a party 
had not highlighted all the aspects of the case or could perhaps have 
argued them more forcefully and/or cited binding precedents to the 
court and thereby enjoyed a favourable verdict. This is amply 
evident from the Explanation to Rule 1 of Order 47 which states 
that the fact that the decision on a question of law on which the 
judgment of the court is based has been reversed or modified by the 
subsequent decision of a superior court in any other case, shall not 
be a ground for the review of such judgment. Where the order in 
question is appealable the aggrieved party has adequate and 
efficacious remedy and the court should exercise the power to 
review its order with the greatest circumspection."

30. In Aribam Tuleshwar Sharma v. Aribam Pishak Sharma 
(Supra) this Court considered the scope of the High Courts' power 
to review an order passed under Article 226 of the Constitution, 
referred to an earlier decision in Shivdeo Singh v. State of Punjab 
(Supra) and observed: (Aribam Tuleshwar case (Supra), SCC p. 
390, para 3)

"3. ... It is true as observed by this Court in Shivdeo Singh v. 
State of Punjab (Supra), there is nothing in Article 226 of the 
Constitution to preclude a High Court from exercising the power of 
review which inheres in every court of plenary jurisdiction to 
prevent miscarriage of justice or to correct grave and palpable 
errors committed by it. But, there are definitive limits to the 
exercise of the power of review. The power of review may be 
exercised on the discovery of new and important matter or evidence 
which, after the exercise of due diligence was not within the 
knowledge of the person seeking the review or could not be 
produced by him at the time when the order was made; it may be 
exercised where some mistake or error apparent on the face of the 
record is found; it may also be exercised on any analogous ground. 
But, it may not be exercised on the ground that the decision was 
erroneous on merits. That would be the province of a court of 
appeal. A power of review is not to be confused with appellate 
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powers which may enable an appellate court to correct all manner 
of errors committed by the subordinate court."

31. In K. Ajit Babu v. Union of India, (1997) 6 SCC 473, it was 
held that even though Order 47 Rule 1 is strictly not applicable to 
the tribunals, the principles contained therein have to be extended 
to them, else there would be no limitation on the power of review 
and there would be no certainty or finality of a decision. A slightly 
different view was expressed in Gopabandhu Biswal v. Krishna 
Chandra Mohanty, (1998) 4 SCC 447). In that case it was held that 
the power of review granted to the tribunals is similar to the power 
of a civil court under Order 47 Rule 1.

32. In Ajit Kumar Rath v. State of Orissa, (1999) 9 SCC 596, 
this Court reiterated that power of review vested in the Tribunal is 
similar to the one conferred upon a civil court and held: (SCC p. 
608, paras 30-31)

"30. The provisions extracted above indicate that the power 
of review available to the Tribunal is the same as has been given to a 
court under Section 114 read with Order 47 CPC. The power is not 
absolute and is hedged in by the restrictions indicated in Order 47. 
The power can be exercised on the application of a person on the 
discovery of new and important matter or evidence which, after the 
exercise of due diligence, was not within his knowledge or could 
not be produced by him at the time when the order was made. The 
power can also be exercised on account of some mistake or error 
apparent on the face of the record or for any other sufficient reason. 
A review cannot be claimed or asked for merely for a fresh hearing 
or arguments or correction of an erroneous view taken earlier, that is 
to say, the power of review can be exercised only for correction of a 
patent error of law or fact which stares in the face without any 
elaborate argument being needed for establishing it. It may be 
pointed out that the expression 'any other sufficient reason' used in 
Order 47 Rule 1 means a reason sufficiently analogous to those 
specified in the Rule.

31. Any other attempt, except an attempt to correct an 
apparent error or an attempt not based on any ground set out in 
Order 47, would amount to an abuse of the liberty given to the 
Tribunal under the Act to review its judgment."

33. In State of Haryana v. M.P. Mohla, (2007) 1 SCC 457 this 
Court held as under: (SCC pp. 465-66, para 27)

"27. A review petition filed by the appellants herein was not 
maintainable. There was no error apparent on the face of the record. 
The effect of a judgment may have to be considered afresh in a 
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separate proceeding having regard to the subsequent cause of 
action which might have arisen but the same by itself may not be a 
ground for filing an application for review."

34. In Gopal Singh v. State Cadre Forest Officers' Assn., 
(2007) 9 SCC 369 this Court held that after rejecting the original 
application filed by the appellant, there was no justification for the 
Tribunal to review its order and allow the revision of the appellant. 
Some of the observations made in that judgment are extracted 
below: (SCC p. 387, para 40)

"40. The learned counsel for the State also pointed out that 
there was no necessity whatsoever on the part of the Tribunal to 
review its own judgment. Even after the microscopic examination 
of the judgment of the Tribunal we could not find a single reason in 
the whole judgment as to how the review was justified and for what 
reasons. No apparent error on the face of the record was pointed, 
nor was it discussed. Thereby the Tribunal sat as an appellate 
authority over its own judgment. This was completely impermissible 
and we agree with the High Court (Sinha, J.) that the Tribunal has 
travelled out of its jurisdiction to write a second order in the name 
of reviewing its own judgment. In fact the learned counsel for the 
appellant did not address us on this very vital aspect."

35. The principles which can be culled out from the  
abovenoted judgments are:

(i) The power of the Tribunal to review its order/decision 
under Section 22(3)(f) of the Act is akin/analogous to the power of a 
civil court under Section 114 read with Order 47 Rule 1 CPC.

(ii) The Tribunal can review its decision on either of the
grounds enumerated in Order 47 Rule 1 and not otherwise.

(iii) The expression "any other sufficient reason" appearing 
in Order 47 Rule 1 has to be interpreted in the light of other 
specified grounds.

(iv) An error which is not self-evident and which can be
discovered by a long process of reasoning, cannot be treated
as an error apparent on the face of record justifying exercise
of power under Section 22(3)(f).

(v) An erroneous order/decision cannot be corrected in 
the guise of exercise of power of review.

(vi) A decision/order cannot be reviewed under Section 
22(3)(f) on the basis of subsequent decision/judgment of a 
coordinate or larger Bench of the tribunal or of a superior court.
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(vii) While considering an application for review, the 
tribunal must confine its adjudication with reference to material 
which was available at the time of initial decision. The happening 
of some subsequent event or development cannot be taken note of 
for declaring the initial order/decision as vitiated by an error 
apparent.

(viii) Mere discovery of new or important matter or 
evidence is not sufficient ground for review. The party seeking 
review has also to show that such matter or evidence was not within 
its knowledge and even after the exercise of due diligence, the same 
could not be produced before the court/tribunal earlier."

9.  To appreciate the scope of review, it would be proper for this Court to 
discuss the object and ambit of Section 114 CPC as the same is a substantive 
provision for review when a person considering himself aggrieved either by a 
decree or by an order of Court from which appeal is allowed but no appeal is 
preferred or where there is no provision for appeal against an order and decree, 
may apply for review of the decree or order as the case may be in the Court, which 
may order or pass the decree. From the bare reading of Section 114 CPC, it 
appears that the said substantive power of review under Section 114 CPC has not 
laid down any condition as the condition precedent in exercise of power of review 
nor the said Section imposed any prohibition on the Court for exercising its power 
to review its decision. However, an order can be reviewed by a Court only on the 
prescribed grounds mentioned in Order 47 Rule 1 CPC, which has been 
elaborately discussed hereinabove. An application for review is more restricted 
than that of an appeal and the Court of review has limited jurisdiction as to the 
definite limit mentioned in Order 47 Rule 1 CPC itself. The powers of review 
cannot be exercised as an inherent power nor can an appellate power can be 
exercised in the guise of power of review.

10.  Considered in the light of the aforesaid settled position, we find that the 
High Court has clearly overstepped the jurisdiction vested in the Court under 
Order 47 Rule 1 CPC. No ground as envisaged under Order 47 Rule 1 CPC has 
been made out for the purpose of reviewing the observations made in para 20. It is 
required to be noted and as evident from para 20, the High Court made 
observations in para 20 with respect to possession of the plaintiffs on appreciation 
of evidence on record more particularly the deposition of the plaintiff (PW1) and 
his witness PW2 and on appreciation of the evidence, the High Court found that 
the plaintiff is in actual possession of the said house. Therefore, when the 
observation with respect to the possession of the plaintiff were made on 
appreciation of evidence/material on record, it cannot be said that there was an 
error apparent on the face of proceedings which were required to be reviewed in 
exercise of powers under Order 47 Rule 1 CPC. At this stage, it is required to be 
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noted that even High Court while making observations in para 20 with respect to 
plaintiff in possession also took note of the fact that the defendant nos. 1 and 2 - 
respondents herein themselves filed an application being I.A. No.1267 of 2012 
which was filed under Section 151 CPC for getting the possession of the disputed 
house from the appellants and the said application was dismissed as withdrawn. 
Therefore, the High Court took note of the fact that even according to the 
defendant nos. 1 & 2 the appellants were in possession of the disputed house. 
Therefore, in light of the fact situation, the High Court has clearly erred in deleting 
para 20 in exercise of powers under Order 47 Rule 1 CPC more particularly in the 
light of the settled preposition of law laid down by this Court in the aforesaid 
decisions.

11.  Now so far as the submission on behalf of the respondents -original 
defendant nos. 1 & 2 and the reasons given by the High Court while allowing the 
review application and deleting para 20 that no issue was framed by the learned 
Trial Court with respect to possession and/or there was no issue before the 
Learned Trial Court with respect to the possession and therefore the observations 
made in para 20 with respect to possession of the plaintiff -appellant herein was 
unwarranted and therefore, the same was rightly deleted is concerned first of all 
on the aforesaid ground the powers under Order 47 Rule 1 could not have been 
exercised. At the most, observations made in para 20 can be said to be erroneous 
decision, though for the reasons stated herein below the same cannot be said to be 
erroneous decision and as observed hereinabove the said observations were made 
on appreciation of evidence on record, the aforesaid cannot be a ground to 
exercise of powers under Order 47 Rule 1 CPC.

11.1  Even otherwise non-framing of the issue with respect to possession 
would have no bearing and/or it fades into insignificance. It is required to be noted 
that there were necessary pleadings with respect to possession in the plaint as well 
as in the written statement. Even the parties also led the evidence on the 
possession. The original plaintiff - appellant herein led the evidence with 
supporting documents to show his possession and to that, there was no cross-
examination by the defendants - respondents. The defendants - respondents did 
not lead any evidence to show their possession. Therefore, the parties were aware 
of the rival cases. On a holistic and comprehensive reading of the pleadings and 
the deposition of PW1 and PW2, it is unescapable that the plaintiff had intendedly, 
directly and unequivocally raised in its pleadings the question of possession. As 
observed hereinabove even in the written statement, the defendants also made an 
averment with respect to possession. Thus neither prejudice was caused nor the 
proceedings can be said to have been vitiated for want of framing the issue. As 
observed and held by this Court in the case of Sri Gangai Vinayagar Temple vs. 
Meenakshi Ammal and Others, (Supra), if the parties are aware of the rival cases, 
the failure to formally formulate the issue fades into insignificance when an 
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extensive evidence has been recorded without any demur. Even the observations 
made by the High Court that there was no issue with respect to possession before 
the Learned Trial Court and/or even before the High Court is not correct. As 
observed hereinabove in the pleadings in the plaint and even in the written 
statement filed by the defendants, there were necessary averments with respect to 
possession. Even the parties also led the evidence on possession.

12. Hence, on the grounds stated in the impugned order, the High Court in 
exercise of review jurisdiction could not have without sufficient and just reasons 
reviewed its own judgment and order and deleted the observations made in para 
20 with respect to possession.

13. Even otherwise there is ample material on record to suggest/show the 
possession of the appellants herein/original plaintiff. During the pendency of the 
appeal the respondents -original defendant nos. 1 and 2 filed an application under 
Section 151 CPC for dismissing the appeal filed by the appellant and for directing 
the appellant - original plaintiff to vacate the suit property. In the said application 
filed on 19.03.2012 the respondents -original defendant nos. 1 & 2 never stated 
that they are in possession of the disputed suit house. On the contrary, they prayed 
for an order directing the appellants - original plaintiff to vacate the suit property. 
The said application for whatever reasons was withdrawn. During the pendency 
of the appeal, the appellants filed an application under Order 6 Rule 17 of the CPC 
by which the appellants sought amendment in the relief clause as regards the issue 
of permanent injunction restraining the respondents -defendant nos. 1 and 2 from 
dispossessing the appellants forcibly from the disputed house. The said 
application was opposed by the respondents - original defendants. It was 
submitted that the proposed averment is not necessary at the appellate stage as no 
averments have been pleaded in the application as to why such a prayer is sought 
belatedly. It was also submitted that if during the pendency of the suit the plaintiffs 
have neither been threatened nor have been sought to be dispossessed of the 
aforesaid property such a prayer at the appellate stage may not be entertained. The 
High Court dismissed the said application, not on merits but on the ground that the 
same was submitted belatedly. However, the High Court dismissed the said 
application with the grant of permission to file a separate suit for the aforesaid 
relief against the defendants. 

13.1  At this stage, it is required to be noted that after a period of approximately 
three years from the date of disposal of the First Appeal 16.04.2005 by the High 
Court and after the impugned order dated 14.07.2017 passed by the High Court in 
review application, the defendant nos. 1 and 2 - respondents herein in fact filed a 
separate suit in the Court of Learned Civil Judge, Class I, Gwalior against the 
appellants herein for receiving possession of the disputed house and 
compensation, in which the possession of the appellants has been admitted. In the 
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said suit, it is pleaded that the plaintiffs have sent a legal notice to the said 
defendants -appellants herein, through the Advocate on 09.08.2017 and 
demanded to vacate the disputed place but have not vacated and handed over the 
possession of the disputed place.

14. The sum and substance of the aforesaid discussion is that the High Court 
has committed a grave error in allowing the review application and deleting the 
observations made in para 20 of its order dated 10.12.2013 passed in First Appeal 
No.17.04.2005 in exercise of powers under Section 114 read with Order 47 Rule 1 
CPC. Under the circumstances the impugned order is unsustainable and deserves 
to be quashed and set aside.

15. In view of the above and for the reasons stated hereinabove, the appeal is 
allowed. The above impugned order dated 14.07.2017 passed by the High Court 
of Madhya Pradesh at Gwalior in Review Petition No.465 of 2015 in First Appeal 
No.241 of 2005 is hereby quashed and set aside and consequently para 20 of the 
judgment and order 10.12.2013 passed in First Appeal No.241 of 2005 is hereby 
restored. 

No costs.

Appeal allowed

I.L.R. [2021] M.P. 27 (SC)
SUPREME COURT OF INDIA 

Before Mr. Justice S. Abdul Nazeer & Mr. Justice B.R. Gavai
CA No. 3687/2020 decided on 16 November, 2020

UMC TECHNOLOGIES PVT. LTD.   …Appellant

Vs.

FOOD CORPORATION OF INDIA & anr. …Respondents

A. Constitution – Article 226/227 – Blacklisting – Show Cause 
Notice – Principle of Natural Justice – Held – Action of blacklisting neither 
expressly proposed in show cause notice nor could be inferred from its 
language, even the relevant clause of bid document is not mentioned, so as to 
provide adequate and meaningful opportunity to appellant to show cause 
against the same – It does not fulfill requirement of a valid show cause notice 
for blacklisting – Such order is contrary to principle of natural justice – 
Order passed by High Court set aside – Order of blacklisting appellant for 
future tenders is quashed – Appeal allowed.  (Paras 24 to 27)

 d- lafo/kku & vuqPNsn 226@227 & dkyh lwph eas uke Mkyuk & dkj.k 
crkvks uksfVl & uSlfxZd U;k; dk fl)kar & vfHkfu/kkZfjr & dkj.k crkvks uksfVl esa] 
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dkyh lwph esa uke Mkyus dh dkjZokbZ] u rks vfHkO;Dr :i ls izLrkfor gS u gh mldh 
Hkk"kk ls fu"df"kZr dh tk ldrh gS] ;gka rd fd cksyh nLrkost dk lqlaxr [kaM Hkh 
mfYyf[kr ugha ftlls fd vihykFkhZ dks mDr ds fo:) dkj.k n'kkZus ds fy, i;kZIr ,oa 
vFkZiw.kZ volj miyC/k djk;k tkrk & ;g] dkyh lwph esa uke Mkyus gsrq fof/kekU; 
dkj.k crkvks uksfVl dh vis{kk dks iwjk ugha djrk & mDr vkns'k uSlfxZd U;k; ds 
fl)kar ds fo:) gS & mPp U;k;ky; }kjk ikfjr vkns'k vikLr & vihykFkhZ dks Hkfo"; 
dh fufonkvksa gsrq dkyh lwph esa uke Mkyus dk vkns'k vfHk[kafMr & vihy eatwjA

B.	 Words & Phrases – “Blacklisting” & “Principle of Natural 
Justice” – Discussed & explained.    (Paras 13 to 19)

[k- 'kCn ,oa okD;ka'k & **dkyh lwph esa uke Mkyuk** o **uSlfxZd U;k; dk 
fl)kar** & foosfpr o Li"V fd;s x;sA

C.	 Words & Phrases – Show Cause Notice – Contents – Discussed 
& explained.  (Paras 20 to 23)

x- 'kCn ,oa okD;ka'k & dkj.k crkvks uksfVl & varoZLrq & foosfpr o 
Li"V fd;s x;sA  

Cases referred:

	 (1980) 3 SCC 1, (1975) 1 SCC 70, (1989) 1 SCC 229, (2014) 9 SCC 105.

J U D G M E N T

The Judgment of the Court was delivered by :
S. ABDUL NAZEER, J. :- Leave granted.

2. This appeal is directed against the order dated 13.02.2019 passed by the 
High Court of Madhya Pradesh at Jabalpur in Writ Petition No. 2778 of 2019. By 
the impugned order, the High Court has dismissed the writ petition and has upheld 
the validity of the order dated 09.01.2019 passed by respondent no.1, namely 
Food Corporation of India (for short 'the Corporation') through its Deputy 
General Manager (Personnel), who is respondent no. 2 herein, to terminate a 
contract of service with the appellant and to blacklist the appellant from 
participating in any future tenders of the Corporation for a period of 5 years.

3. The Corporation had issued a Bid Document on 25.11.2016 inviting bids 
for appointment of a recruitment agency to conduct the process of recruitment for 
hiring watchmen for the Corporation's office. The appellant submitted its bid on 
21.12.2016 and was eventually declared as the successful bidder vide the 
Corporation's letter dated 28.03.2017. After completion of the formalities, the 
appellant was appointed for a period of 2 years w.e.f. 14.02.2017 for undertaking 
the tendered work of conducting recruitment of watchmen for the Corporation.

4. As part of its work, on 01.04.2018, the appellant conducted a written exam 
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for eligible aspirants for the post of watchman with the Corporation at various 
centres in Madhya Pradesh. On the same day, a Special Task Force of Bhopal 
Police arrested 50 persons in Gwalior, who were in possession of certain 
handwritten documents which prima facie appeared to be the question papers 
related to the examination conducted by the appellant. The police filed a charge 
sheet on 03.08.2018 against certain persons including an employee of the 
appellant. Upon receipt of the above information, the Corporation issued a show 
cause notice dated 10.04.2018 to the appellant informing the appellant about the 
said arrest and seizure of documents which appeared to contain question papers 
related to the examination conducted by the appellant. This notice alleged that the 
appellant had breached various clauses of the Bid Document dated 25.11.2016 on 
the ground that it was the sole responsibility of the appellant to prepare and 
distribute the question papers as well as conduct the examination in a highly 
confidential manner. Several clauses of the Bid Document were listed in the said 
notice dated 10.04.2018 and the Corporation alleged that the appellant had 
violated the same due to its abject failure and clear negligence in ensuring smooth 
conduct of the examination. The said notice directed the appellant to furnish an 
explanation within 15 days, failing which an appropriate ex-parte decision would 
be taken by the Corporation.

5.  The appellant replied to the aforesaid notice vide its letter dated 
12.04.2018 denying any negligence or leak of question papers from its end. In its 
communication, the appellant furnished several factual justifications in support 
of its position and also requested the Corporation to make the documents seized 
by the police available to the appellant for forensic analysis. These documents 
were provided to the appellant vide the Corporation's letter dated 18.10.2018. The 
Corporation addressed another letter dated 22.10.2018 calling upon the appellant 
to submit its final reply/explanation. Thereafter, on 27.10.2018, the appellant 
submitted an Observation Report-cum-Reply/Explanation which compared the 
seized documents with the original question papers and contended that there were 
many dissimilarities between the two and thus there had been no leakage or 
dissemination of the original question papers.

6.  By its aforesaid order dated 09.01.2019, the Corporation concluded that 
the shortcomings/negligence on part of the appellant stood established beyond 
any reasonable doubt and proceeded to terminate its contract with the appellant 
and also blacklisted the appellant from participating in any future tenders of the 
corporation for a period of 5 years. Further, the appellant's security deposit with 
the Corporation was forfeited and the appellant was directed to execute the 
unexpired portion of the contract at its own cost and risk.

7. Aggrieved by the above order of the Corporation, the appellant, after 
issuing a legal notice, filed Writ Petition No. 2778 of 2019 before the High Court. 
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This petition came to be dismissed by the High Court's aforesaid order dated 
13.02.2019 which is under challenge before us.

8. At the outset, it may be noted that Shri Gourab Banerji, learned senior 
counsel for the appellant, has submitted that the appellant only seeks to contest the 
issue of blacklisting and not the termination of the contract between the appellant 
and the Corporation. Thus, the sole issue that falls for determination before us is 
whether the Corporation was entitled to and justified in blacklisting the appellant 
for 5 years from participating in its future tenders.

9. Before delving into the contentions of the parties, it would be useful to 
extract some of the provisions of the Corporation's Bid Document dated 
25.11.2016 which would be material to determining the validity of the 
blacklisting order dated 09.01.2019:

" INSTRUCTIONS TO BIDDERS

XXX XXX XXX

10.DISQUALIFICATION CONDITIONS: Bidder who have 
been blacklisted or otherwise debarred by FCI or central/state 
Govt. or any central/ State PSU / Statutory Corporations, wiil 
be ineligible during the period of such blacklisting.

10.1 Any Bidder whose contract with FCI or central/state 
Govt. or any central/State PSU/Statutory Corporations has 
been terminated before the expiry of the contract period for 
breach of any terms and conditions at any point of time during 
the last five years, shall be ineligible.

10.2 Bidder whose Earnest Money Deposit and/or Security 
Deposit have been forfeited by the FCI or central/state Govt. or 
any central/State PSU/Statutory Corporations, during the last 
five years, for breach of any terms and conditions, shal be 
ineligible.

XXX XXX XXX

25. CORRUPT PRACTICES:

...

25.4 Any corrupt practice indulged by the agency or any of its 
employee at any of the stages of the recruitment including 
preparation of the question paper, distribution of question 
paper, conducting of the exams, valuation of the answer sheets, 
declaration of results etc. shall lead to immediate cancelation of 
the contact and the agency shall be liable for appropriate legal 
action without prejudice to any other clause in the contract.
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XXX XXX XXX

42. TERMINATION OF CONTRACT:

42.1 By Corporation

...

(ii) The FCI shall also have, without prejudice to other rights 
and remedies, the right in the event of breach by the Bidder of 
any of the terms and conditions of the contract, or failing to 
observe any of the provisions, obligations governing the 
contract, to terminate the contract forthwith and to get the work 
done for the unexpired period of the contract at the risk and cost 
of the Agency and to forfeit the Security Deposit or any part 
thereof for recovery of all losses, damages, costs and expenses 
which may be incurred by FCI consequent to such termination 
and / or in completing the assignment. FCI may also effect 
recovery from other sums then due to the Agency or which at any 
time thereafter may become due under this or any other contract 
with FCI. In case the sum is not sufficient to cover the full 
amounts recoverable, the Agency shall pay FCI on demand the 
entire remaining balance due.

(iii) FCI may at any time without assigning any reason 
terminate the contract without any liability by giving 7 working 
days' notice to the bidder."

10.  On behalf of the appellant, it was submitted by Shri Banerji that the 
Corporation had no power under the above quoted or any other provisions of the 
Bid Document dated 25.11.2016 to blacklist the appellant. It was argued that 
above quoted Clause 10 titled "Disqualifications Conditions", which has been 
relied upon by the Corporation, merely lays down eligibility criteria and does not 
grant any power of future blacklisting. It was further alleged that the said clause 
was also not mentioned in the show cause notice dated 10.04.2018 issued by the 
Corporation. The said show cause notice was also impinged upon by the appellant 
by submitting that it failed to meet the requirements of natural justice as it neither 
mentioned the grounds necessitating action nor specified what actions were 
proposed to be taken. Thus, Shri Banerji submitted that in the absence of a valid 
show cause notice, the consequent blacklisting order cannot be sustained. He 
further highlighted the outsized impact of the Corporation's impugned order on 
the appellant in as much as the Corporation's branches in other States as well as 
other government corporations have now issued as many as 5 notices to the 
appellant to cancel contracts or prevent the appellant from participating in their 
tender process and have also forfeited or withheld outstanding payments and 
security deposits. He argued that due to the domino effect of the Corporation's 
blacklisting of the appellant, the appellant has unreasonably suffered 5 
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punishments at the hands of the Corporation which is disproportionate and 
tantamounts to the civil death of the appellant.

11.  On the other hand, Shri Ajit Pudussery, the learned counsel appearing on 
behalf of the Corporation argued that due to the negligence of the appellant, the 
entire recruitment process had to be scrapped and the same has deprived several 
applicants of employment and undermined the confidence of the public in the 
recruitment process of the Corporation. In relation to the issue of blacklisting, he 
submitted that since the appellant had breached the terms of the contract by 
leaking the question papers for the examination, it was not in public interest to 
permit it to participate in future tenders. He further submitted that the appellant 
must have been aware of the possibility of the punishment of blacklisting as the 
same was provided for in the Bid Document. Thus, it was argued that since the 
blacklisting order was made as per the Bid Document and after issuance of a show 
cause notice, to which the appellant was granted ample time to reply to, the 
Corporation's impugned blacklisting order dated 09.01.2019 cannot be 
challenged.

12. We have given our anxious consideration to the submissions made by the 
learned counsel at the Bar on behalf of the parties. In our opinion, the validity of 
the impugned order of the Corporation dated 09.01.2019, so far as the blacklisting 
of the appellant thereunder is concerned, would in turn be determined by the 
validity of the underlying show cause notice dated 10.04.2018 issued by the 
Corporation to the appellant.

13.  At the outset, it must be noted that it is the first principle of civilised 
jurisprudence that a person against whom any action is sought to be taken or 
whose right or interests are being affected should be given a reasonable 
opportunity to defend himself. The basic principle of natural justice is that before 
adjudication starts, the authority concerned should give to the affected party a 
notice of the case against him so that he can defend himself. Such notice should be 
adequate and the grounds necessitating action and the penalty/action proposed 
should be mentioned specifically and unambiguously. An order travelling beyond 
the bounds of notice is impermissible and without jurisdiction to that extent. This 
Court in Nasir Ahmad v. Assistant Custodian General, Evacuee Property, 

1Lucknow and Anr.,  has held that it is essential for the notice to specify the 
particular grounds on the basis of which an action is proposed to be taken so as to 
enable the noticee to answer the case against him. If these conditions are not 
satisfied, the person cannot be said to have been granted any reasonable 
opportunity of being heard.
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14. Specifically, in the context of blacklisting of a person or an entity by the 
state or a state corporation, the requirement of a valid, particularized and 
unambiguous show cause notice is particularly crucial due to the severe 
consequences of blacklisting and the stigmatization that accrues to the 
person/entity being blacklisted. Here, it may be gainful to describe the concept of 
blacklisting and the graveness of the consequences occasioned by it. Blacklisting 
has the effect of denying a person or an entity the privileged opportunity of 
entering into government contracts. This privilege arises because it is the State 
who is the counterparty in government contracts and as such, every eligible 
person is to be afforded an equal opportunity to participate in such contracts, 
without arbitrariness and discrimination. Not only does blacklisting takes away 
this privilege, it also tarnishes the blacklisted person's reputation and brings the 
person's character into question. Blacklisting also has long-lasting civil 
consequences for the future business prospects of the blacklisted person.

15. In the present case as well, the appellant has submitted that serious 
prejudice has been caused to it due to the Corporation's order of blacklisting as 
several other government corporations have now terminated their contracts with 
the appellant and/or prevented the appellant from participating in future tenders 
even though the impugned blacklisting order was, in fact, limited to the 
Corporation's Madhya Pradesh regional office. This domino effect, which can 
effectively lead to the civil death of a person, shows that the consequences of 
blacklisting travel far beyond the dealings of the blacklisted person with one 
particular government corporation and in view thereof, this Court has consistently 
prescribed  strict adherence to principles of natural justice whenever an entity is 
sought to be blacklisted. 

16.  The severity of the effects of blacklisting and the resultant need for strict 
observance of the principles of natural justice before passing an order of 
blacklisting were highlighted by this Court in Erusian Equipment & Chemicals 

2Ltd. v. State of  West Bengal  in the following terms:

"12. ... The order of blacklisting has the effect of depriving a 
person of equality of opportunity in the matter of public 
contract. A person who is on the approved list is unable to enter 
into advantageous relations with the Government because of 
the order of blacklisting. A person who has been dealing with 
the Government in the matter of sale and purchase of materials 
has a legitimate interest or expectation. When the State acts to 
the prejudice of a person it has to be supported by legality.

XXX XXX XXX
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15. ... The blacklisting order involves civil consequences. It 
casts a slur. It creates a barrier between the persons blacklisted 
and the Government in the matter of transactions. The black 
lists are instruments of coercion.

XXX XXX XXX

20. Blacklisting has the effect of preventing a person from the 
privilege and advantage of entering into lawful relationship 
with the Government for purposes of gains. The fact that a 
disability is created by the order of blacklisting indicates that 
the relevant authority is to have an objective satisfaction. 
Fundamentals of fair play require that the person concerned 
should be given an opportunity to represent his case before he is 
put on the blacklist."

317. Similarly, this Court in Raghunath Thakur v. State of Bihar,  struck down 
an order of blacklisting for future contracts on the ground of non-observance of 
the principles of natural justice. The relevant extract of the judgement in that case 
is as follows:

"4. ... [I]t is an implied principle of the rule of law that any order 
having civil consequences should be passed only after 
following the principles of natural justice. It has to be realised 
that blacklisting any person in respect of business ventures has 
civil consequence for the future business of the person 
concerned in any event. Even if the rules do not express so, it is 
an elementary principle of natural justice that parties affected 
by any order should have right of being heard and making 
representations against the order."

18. This Court in Gorkha Security Services v. Government (NCT of Delhi) 
4and Ors.  has described blacklisting as being equivalent to the civil death of a 

person because blacklisting is stigmatic in nature and debars a person from 
participating in government tenders thereby precluding him from the award of 
government contracts. It has been held thus:

"16. It is a common case of the parties that the blacklisting has 
to be preceded by a show-cause notice. Law in this regard is 
firmly grounded and does not even demand much amplification. 
The necessity of compliance with the principles of natural 
justice by giving the opportunity to the person against whom 
action of blacklisting is sought to be taken has a valid and solid 
rationale behind it. With blacklisting, many civil and/or evil 
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consequences follow. It is described as "civil death" of a 
person who is foisted with the order of blacklisting. Such an 
order is stigmatic in nature and debars such a person from 
participating in government tenders which means precluding 
him from the award of government contracts."

19.  In light of the above decisions, it is clear that a prior show cause notice 
granting a reasonable opportunity of being heard is an essential element of all 
administrative decision-making and particularly so in decisions pertaining to 
blacklisting which entail grave consequences for the entity being blacklisted. In 
these cases, furnishing of a valid show cause notice is critical and a failure to do so 
would be fatal to any order of blacklisting pursuant thereto.

20.  In the present case, the factum of service of the show cause notice dated 
10.04.2018 by the Corporation upon the appellant is not in dispute. Rather, what 
Shri Banerji has argued on behalf of the appellant is that the contents of the said 
show cause notice were not such that the appellant could have anticipated that an 
order of blacklisting was being contemplated by the Corporation. Gorkha 
Security Services (supra) is a case where this Court had to decide whether the 
action of blacklisting could have been taken without specifically proposing/ 
contemplating such an action in the show-cause notice. For this purpose, this 
Court laid down the below guidelines as to the contents of a show cause notice 
pursuant to which adverse action such as blacklisting may be adopted:

"Contents of the show-cause notice

21. The central issue, however, pertains to the requirement of 
stating the action which is proposed to be taken. The 
fundamental purpose behind the serving of show-cause notice 
is to make the noticee understand the precise case set up against 
him which he has to meet. This would require the statement of 
imputations detailing out the alleged breaches and defaults he 
has committed, so that he gets an opportunity to rebut the same. 
Another requirement, according to us, is the nature of action 
which is proposed to be taken for such a breach. That should 
also be stated so that the noticee is able to point out that 
proposed action is not warranted in the given case, even if the 
defaults/breaches complained of are not satisfactorily 
explained. When it comes to blacklisting, this requirement 
becomes all the more imperative, having regard to the fact that 
it is harshest possible action.

22. The High Court has simply stated that the purpose of show-
cause notice is primarily to enable the noticee to meet the 
grounds on which the action is proposed against him. No doubt, 
the High Court is justified to this agent, However, it is equally 
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important to mention as to what would be the consequence if the 
noticee does not satisfactorily meet the grounds on which an 
action is proposed. To put it otherwise, we are of the opinion that 
in order fulfil the requirements of principles of natural justice, a 
show-cause notice should meet the following two requirements 
viz:

(i) The material/grounds to be stated which according to
the department necessitates an action;

(ii) Particular penalty/action which is proposed to be
taken. It is this second requirement which the High Court
has failed to omit.

We may hasten to add that even if it is not specifically mentioned 
in the show-cause notice but it can clearly and safely be 
discerned from the reading thereof, that would be sufficient to 
meet this requirement."

21.  Thus, from the above discussion, a clear legal position emerges that for a 
show cause notice to constitute the valid basis of a blacklisting order, such notice 
must spell out clearly, or its contents be such that it can be clearly inferred 
therefrom, that there is intention on the part of the issuer of the notice to blacklist 
the noticee. Such a clear notice is essential for ensuring that the person against 
whom the penalty of blacklisting is intended to be imposed, has an adequate, 
informed and meaningful opportunity to show cause against his possible 
blacklisting.

22. To test whether the above stipulations as to the contents of the show cause 
have been satisfied in the present case, it may be useful to extract the relevant 
portion of the said show cause notice dated 10.04.2018 wherein the Corporation 
specified the actions that it might adopt against the appellant:

" Whereas, the above cited clauses are only indicative & not 
exhaustive.

Whereas, it is quite evident from the sequence of events that M/s 
U.MC Technologies Pvt. Ltd, Kolkata has violated the 
condition/clauses governing the contract due to its abject 
failure & clear negligence in ensuring smooth conduct of 
examination. As it was the sole responsibility of the agency to 
keep the process of preparation & distribution of question 
paper and conducting of exam in highly confidential manner, 
the apparent leak point towards, acts of omission & commission 
on the part of M/S UMC Technologies Ltd. Kolkata.

Whereas, M/S UMC Technologies Pvt. Ltd. Kolkata is hereby 
provided an opportunity to explain its Position in the matter 
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before suitable decision is taken as per T&C of MTF. The 
explanation if any should reach this office within a period of 15 
days of receipt of this notice falling which appropriate decision 
shall be taken. ex-parte as per terms and conditions mentioned 
in MTF without prejudice to any other legal rights & remedies 
available with the corporation."

23.  It is also necessary to highlight the order dated 09.01.2019 passed by the 
Corporation in pursuant to the aforesaid notice, the operative portion of which 
reads as under:

"After having examined the entire matter in detail, the 
shortcomings/negligence on the part of M/s UMC Technologies 
Pvt. Ltd. stands established beyond any reasonable doubt. Now, 
therefore in accordance with clause 42.1(II) of the governing 
MTF, the competent authority hereby terminates the contract at 
the risk and cost of the Agency. As per Clause No. 10.1 & 10.2 
the said M/s UMC Technologies Pvt. Ltd. is hereby debarred 
from participating in any future tenders of the corporation for 
a period of Five years. Further, the Security Deposit too stands 
forfeited as per clause 15.6 of MTF. This order is issued without 
prejudice to any other legal remedy available with FCI to 
safeguard its interest."

24.  A plain reading of the notice makes it clear that the action of blacklisting 
was neither expressly proposed nor could it have been inferred from the language 
employed by the Corporation in its show cause notice. After listing 12 clauses of 
the "Instruction to Bidders", which were part of the Corporation's Bid Document 
dated 25.11.2016, the notice merely contains a vague statement that in light of the 
alleged leakage of question papers by the appellant, an appropriate decision will 
be taken by the Corporation. In fact, Clause 10 of the same Instruction to Bidders 
section of the Bid Document, which the Corporation has argued to be the source of 
its power to blacklist the appellant, is not even mentioned in the show cause 
notice. While the notice clarified that the 12 clauses specified in the notice were 
only indicative and not exhaustive, there was nothing in the notice which could 
have given the appellant the impression that the action of blacklisting was being 
proposed. This is especially true since the appellant was under the belief that the 
Corporation was not even empowered to take such an action against it and since 
the only clause which mentioned blacklisting was not referred to by the 
Corporation in its show cause notice. While the following paragraphs deal with 
whether or not the appellant's said belief was well-founded, there can be no 
question that it was incumbent on the part of the Corporation to clarify in the show 
cause notice that it intended to blacklist the appellant, so as to provide adequate 
and meaningful opportunity to the appellant to show cause against the same.
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25.  The mere existence of a clause in the Bid Document, which mentions 
blacklisting as a bar against eligibility, cannot satisfy the mandatory requirement 
of a clear mention of the proposed action in the show cause notice. The 
Corporation's notice is completely silent about blacklisting and as such, it could 
not have led the appellant to infer that such an action could be taken by the 
Corporation in pursuance of this notice. Had the Corporation expressed its mind 
in the show cause notice to black list, the appellant could have filed a suitable 
reply for the same. Therefore, we are of the opinion that the show cause notice 
dated 10.04.2018 does not fulfil the requirements of a valid show cause notice for 
blacklisting. In our view, the order of blacklisting the appellant clearly traversed 
beyond the bounds of the show cause notice which is impermissible in law. As a 
result, the consequent blacklisting order dated 09.01.2019 cannot be sustained.

26. In view of our conclusion that the blacklisting order dated 09.01.2019 
passed by the Corporation is contrary to the principles of natural justice, it is 
unnecessary for us to consider the other contentions of the learned counsel for the 
appellant. Having regard to the peculiar facts and circumstances of the present 
case, we deem it appropriate not to remit the matter to the Corporation for fresh 
consideration.

27. For the foregoing reasons, the appeal succeeds and it is accordingly 
allowed. The order dated 13.02.2019 passed by the High Court is set aside. The 
Corporation's order dated 09.01.2019 is hereby quashed only so far as it blacklists 
the appellant from participating in future tenders. The parties will bear their own 
costs.

28.  Pending application(s), if any, shall stand disposed of.

Appeal allowed

I.L.R. [2021] M.P. 38
WRIT PETITION 

Before Mr. Justice G.S. Ahluwalia
WP No. 6771/2020 (Gwalior) decided on 22 July, 2020

RAMAN DUBEY …Petitioner

Vs. 

STATE OF M.P.    …Respondent

A. Co-operative Societies Act, M.P. 1960 (17 of 1961), Section 64 & 
68 – Preliminary Enquiry – Jurisdiction – Held – Since there were several 
complaints in respect of Jai Kisan Rin Mafi Yojna which is a scheme of State 
government, functionaries of State has a right to conduct preliminary 
enquiry and it cannot be termed as encroachment on rights/jurisdiction of 
Society – Petition dismissed.  (Para 11)
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� d- lgdkjh lkslk;Vh vf/kfu;e] e-iz- 1960 ¼1961 dk 17½] /kkjk 64 o 68 & 
izkjafHkd tkap & vf/kdkfjrk & vfHkfu/kkZfjr & pwafd t; fdlku _.k ekQh ;kstuk] tks fd 
jkT; ljdkj dh ,d Ldhe gS] ds laca/k esa dbZ f'kdk;rsa Fkh] jkT; ds d`R;dkfj;ksa dks izkjafHkd 
tkap lapkfyr djus dk vf/kdkj gS vkSj bls lkslk;Vh ds vf/kdkjksa@vf/kdkfjrk dk vf/kØe.k 
ugha dgk tk ldrk & ;kfpdk [kkfjtA

B. Co-operative Societies Act, M.P. 1960 (17 of 1961), Section 64 & 
68 – Preliminary Enquiry – Scope – Opportunity of Hearing/Natural Justice – 
Held – Preliminary enquiry is merely a fact finding enquiry and its findings 
are not evidence and none can be punished or condemned on such enquiry 
report – Such report is not a judgment nor an opinion of an expert – Rights 
and liabilities of parties are not decided in such enquiry – Further, petitioner 
could not show any provisions of law which mandates grant of opportunity of 
hearing in preliminary enquiry – No order passed on basis of preliminary 
enquiry report, taking away rights of petitioner – No violation of natural 
justice – Report cannot be quashed.  (Para 13 & 17)

[k- lgdkjh lkslk;Vh vf/kfu;e] e-iz- 1960 ¼1961 dk 17½] /kkjk 64 o 68 
& izkjafHkd tkap & O;kfIr & lquokbZ dk volj@uSlfxZd U;k; & vfHkfu/kkZfjr & 
izkjafHkd tkap ek= ,d rF; fu"df"kZr djus dh tkap gS vkSj mlds fu"d"kZ lk{; ugha gSa 
,oa mDr tkap izfrosnu ij fdlh dks nf.Mr ;k fl)nks"k ugha fd;k tk ldrk & mDr 
izfrosnu ,d fu.kZ; ugha gS vkSj u gh ,d fo'ks"kK dh jk; gS & ,slh tkap esa i{kdkjksa ds 
vf/kdkj ,oa nkf;Ro fofuf'pr ugha gksrs & blds vfrfjDr ;kph] fof/k ds ,sls fdUgha 
mica/kksa dks ugha n'kkZ ldk gS ftlesa izkjafHkd tkap esa lquokbZ ds volj dk iznku fd;k 
tkuk vkKkid gS & izkjafHkd tkap izfrosnu ds vk/kkj ij dksbZ vkns'k ikfjr ugha fd;k 
x;k] ;kph ds vf/kdkjksa dks Nhuk x;k & uSlfxZd U;k; dk dksbZ mYya?ku ugha & 
izfrosnu vfHk[kf.Mr ugha fd;k tk ldrkA 

C. Co-operative Societies Act, M.P. 1960 (17 of 1961), Section 68 – 
Attachment Before Award – Held – After filing of application u/S 68, all 
persons would get an opportunity to file their reply and oppose the prayer 
and then competent authority will decide the application in accordance with 
law – No one can be prevented from filing application(s) which is/are 
maintainable under the law – Direction to file application u/S 68 of the Act is 
not bad in law.   (Para 18)

x- lgdkjh lkslk;Vh vf/kfu;e] e-iz- 1960 ¼1961 dk 17½] /kkjk 68 & 
vf/kfu.kZ; ds iwoZ dqdhZ & vfHkfu/kkZfjr & /kkjk 68 ds varxZr vkosnu izLrqr djus ds 
i'pkr~] lHkh O;fDr;ksa dks muds tokc izLrqr djus dk vkSj ;kpuk dk fojks/k djus dk 
volj feysxk ,oa rc l{ke izkf/kdkjh] fof/k ds vuqlj.k esa vkosnu dk fofu'p; djsxk 
& fdlh dks ,sls vkosnu izLrqr djus ls fuokfjr ugha fd;k tk ldrk tks fof/k varxZr 
iks"k.kh; gS@gSa & vf/kfu;e dh /kkjk 68 ds varxZr vkosnu izLrqr djus dk funs'k] 
fof/k esa vuqfpr ugha gSA 
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D. Co-operative Societies Act, M.P. 1960 (17 of 1961), Sections 64, 
74, 75 & 76 – Registration of FIR – Opportunity of Hearing – Held – In absence 
of any bar, it cannot be said that prosecuting agency has no power to 
criminally prosecute a wrong doer, looking to provisions u/S 64, 74, 75 & 76 
of the Act – There is no provision which gives a right of audience to suspect 
prior to lodging FIR.       (Paras 22 to 24)

?k- lgdkjh lkslk;Vh vf/kfu;e] e-iz- 1960 ¼1961 dk 17½] /kkjk,¡ 64] 74] 
75 o 76 & izFke lwpuk izfrosnu iathc) fd;k tkuk & lquokbZ dk volj & 
vfHkfu/kkZfjr & fdlh otZu dh vuqifLFkfr esa] vf/kfu;e dh /kkjk 64] 74] 75 o 76 ds 
mica/kksa dks ns[krs gq, ;g ugha dgk tk ldrk fd vfHk;kstu ,stsalh dks ,d 
vid`R;dkjh dks nkf.Md :i ls vfHk;ksftr djus dh 'kfDr ugha gS & ,slk dksbZ mica/k 
ugha gS tks ,d lafnX/k dks] izFke lwpuk izfrosnu ntZ gksus ds iwoZ lqus tkus dk vf/kdkj 
nsrk gSA 

E. Constitution – Article 226 – Interim Order – Scope – Held – 
Interim orders cannot be treated as a precedent.   (Para 8)

M- lafo/kku & vuqPNsn 226 & varfje vkns'k & O;kfIr & vfHkfu/kkZfjr & 
varfje vkns'k dks iwoZ fu.kZ; ds :i esa ugha ekuk tk ldrkA 

Cases referred :

W.P. No. 6774/2020 order passed on 19.03.2020, 1959 SCR 279 = AIR 
1958 SC 538, (2014) 12 SCC 344, (2015) 6 SCC 557, (2009) 11 SCC 424, (2013) 
6 SCC 384.

Raghvendra Dixit, for the petitioner.
Sankalp Sharma, for the respondent/State. 

(Supplied: Paragraph numbers)

O R D E R

G.S.  AHLUWALIA, J.:- Heard   on  the   question   of  admission  
through  Video Conferencing.

2. This petition under Article 226 of the Constitution of India has been filed 
challenging the order dated 24-2-2020 (Annexure P/1) and Preliminary Enquiry 
Report dated 20-2-2020 (Annexure P/2).

3. The facts necessary for the disposal of the present petition in short are that 
the petitioner is working on the post of Assistant Samiti Prabandhak in the 
establishment of respondent no.4/Primary Agriculture Credit Co-operative 
Society, Karahi, Tahsil Karera, Distt. Shivpuri.

4. Various complaints were received by the respondents with regard to 
discrepancies in Jai Kisan Rin Mafi Yojana. A preliminary enquiry was conducted 
by a team under the leadership of S.D.O., Karera, Distt. Shivpuri. The Committee 



by its report dated 20-2-2020 (Annexure P/2) gave a finding that certain office 
bearers of respondent no.4, including the petitioner are responsible for the 
misappropriation of money. On the basis of the report dated 20-2-2020, the 
respondent no.3 has passed the impugned order dated 24-2-2020, thereby 
directing to lodge the F.I.R., to file a dispute under Section 64 of M.P. Co-
operative Societies Act and to file an application for attachment before award.

5. Challenging, the enquiry report, as well as the order dated 24-2-2020, it is 
submitted by the Counsel for the petitioner that the M.P. Co-operative Societies 
Act is a complete code in itself. The revenue authorities have no say in the day to 
day affairs of the Co-operative Society, therefore, the preliminary enquiry 
conducted by the Committee is without jurisdiction. It is further submitted that no 
opportunity of hearing was given to the petitioner, therefore, also, the enquiry 
report is bad in law. It is further submitted that the direction to lodge the F.I.R., 
filing of dispute under Section 64 of M.P. Cooperative Societies Act, as well as to 
file an application for attachment before award is without jurisdiction. It is further 
submitted that a co-ordinate bench of this Court by order dated 19-3-2020 passed 
in W.P. No. 6774/2020 in the case of Ravindra Bhargava Vs. State of M.P. has 
directed that no coercive action shall be taken against the petitioner therein under 
the guise of the order dated 24-2-2020.

6. Per contra, the petition is opposed by the Counsel for the State. It is 
submitted that prior to lodging of F.I.R., the accused no right of audience. Further, 
the preliminary enquiry report is merely preliminary in nature. By order dated    
24-2-2020, the respondent no. 3 has directed to file a dispute under Section 64 of 
M.P. Co-operative Societies Act as well as to file an application for attachment 
before award and the petitioner would get an opportunity of hearing after the 
dispute under Section 64 and 68 of M.P. Co-operative Societies Act is filed.

7. Heard the learned Counsel for the Parties.

8. So far as the interim order passed in W.P. No. 6774 of 2020 is concerned, it 
is well established principle of law that interim orders cannot be treated as a 
precedent.

st9. The 1  contention of the petitioner is that the Revenue Authorities who are 
the State Functionaries have no right or jurisdiction to conduct a preliminary 
enquiry into the affairs of the Co-operative Society, therefore, the preliminary 
enquiry report dated 20-2-2020 is bad in law.

10. The contention raised by the petitioner appeared to be very attractive, but 
on deeper scrutiny, it is misconceived and is liable to be rejected.

11. The allegations are that various complaints were received with regard to 
implementation of Jai Kisan Rin Mafi Yojana as well as of misappropriation of 
money. It is fairly conceded by the Counsel for the petitioner, that Jai Kisan Rin 
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Mafi Yojana is the Scheme of the State Govt., which was to be implemented by the 
respondent no.4 Society. Thus, in order to verify that whether the Jai Kisan Rin 
Mafi Yojana is being implemented efficaciously or not and whether there is any 
misappropriation of money or not, the functionaries of the State always had a right 
to conduct a preliminary enquiry. The preliminary enquiry by a Committee 
headed by S.D.O., in the present matter cannot be said to be an encroachment on 
the rights/jurisdiction of the Society. Under these circumstances, this Court is of 
the considered opinion, that since, there were several complaints in respect of Jai 
Kisan Rin Mafi Yojana, which is a scheme of the State Govt, therefore, the 
functionaries of the State had a right to conduct a preliminary enquiry, and thus, 

st 
the 1 contention of the petitioner is hereby rejected.

12. It is next contended by the Counsel for the petitioner, that the respondent 
no.3, should not have directed for filing of dispute under Section 64 of M.P. Co-
operative Societies Act and the preliminary enquiry report is bad on account of 
violation of principle of Natural Justice.

13. The Counsel for the petitioner could not point out any provision of law, 
which mandates the grant of opportunity of hearing in the preliminary enquiry. 
The preliminary enquiry is nothing but a fact finding enquiry, so as to find out 
whether there is any substance in the complaints or not? The findings given by the 
Committee are not the evidence and no one can be punished or condemned on the 
basis of preliminary enquiry report. Any finding of guilt recorded by the 
Committee in preliminary enquiry is not final in nature and the enquiry report is 
neither a Judgment nor an opinion of an expert. It is merely a fact finding 
Committee, so that the authorities may apply their minds with regard to the further 
course of action. The rights and liabilities of the parties are never decided in a 
preliminary enquiry.

14. The Supreme Court in the case of Ram Krishna Dalmia v. Justice S.R. 
Tendolkar, reported in 1959 SCR 279=AIR 1958 SC 538 has held as under :

8..........the only power that the Commission has is to inquire and 
make a report and embody therein its recommendations. The 
Commission has no power of adjudication in the sense of 
passing an order which can be enforced proprio vigore. A clear 
distinction must, on the authorities, be drawn, between a 
decision which, by itself, has no force and no penal effect and a 
decision which becomes enforceable immediately or which 
may become enforceable by some action being taken. 
Therefore, as the Commission we are concerned with is merely 
to investigate and record its findings and recommendations 
without having any power to enforce them, the inquiry or report 
cannot be looked upon as a judicial inquiry in the sense of its 
being an exercise of judicial function properly so called and 
consequently the question of usurpation by Parliament or the 
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Government of the powers of the judicial organs of the Union of 
India cannot arise on the facts of this case......

15. The Supreme Court in the case of Subramanian Swamy v. Arun Shourie, 
reported in (2014) 12 SCC 344 has held as under :

33.3. The Court agreed with the following observations of the 
Nagpur High Court in M.V. Rajwade: (Baliram Waman Hiray 
case, SCC p. 450, para 34)

"34. ... 'The Commission in question was obviously 
appointed by the State Government "for the information 
of its own mind", in order that it should not act, in 
exercise of its executive power, "otherwise than in 
accordance with the dictates of justice and equity" in 
ordering a departmental enquiry against its officers. It 
was, therefore, a fact-finding body meant only to 
instruct the mind of the Government without producing 
any document of a judicial nature. The two cases are 
parallel, and the decision must be as in Madhava Singh, 
that the Commission was not a court. The term "court" 
has not been defined in the Contempt of Courts Act, 
1952. Its definition in the Evidence Act, 1872, is not 
exhaustive and is intended only for purposes of the Act. 
The Contempt of Courts Act, 1952 however, does 
contemplate a "court of justice" which as defined in 
Section 20, Penal Code, 1860 denotes "a Judge who is 
empowered by law to act judicially". The word "Judge" 
is defined in Section 19 as denoting every person— 

"Who is empowered by law to give, in any legal 
proceeding, civil or criminal, a definitive judgment, or 
a judgment which, if not appealed against, would be 
definitive, or a judgment which, if confirmed by some 
other authority, would be definitive.." 

The minimum test of a "court of justice", in the above 
definition, is, therefore, the legal power to give a 
judgment which, if confirmed by some other authority, 
would be definitive. Such is the case  with  the 
Commission appointed under the Public Servants 
(Inquiries) Act, 1850, whose recommendations 
constitute a definitive judgment when confirmed by the 
Government. This, however, is not the case with a 
Commission appointed under the Commissions of 
Inquiry Act, 1952, whose findings are not contemplated 
by law as liable at any stage to confirmation by any 
authority so as to assume the character of a final 
decision.'"
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34. We agree with the view in Baliram Waman Hiray and 
approve the decision of the Nagpur High Court in M.V. Rajwade. 
We are also in agreement with the submission of Shri Mohan 
Parasaran, learned Solicitor General that a Commission 
appointed under the 1952 Act is in the nature of a statutory 
Commission and merely because a Commission of Inquiry is 
headed by a sitting Judge of the Supreme Court, it does not 
become an extended arm of this Court. The Commission 
constituted under the 1952 Act is a fact-finding body to  enable 
the  appropriate Government to decide as to the course of action 
to be followed. Such Commission is not required to adjudicate 
upon the rights of the parties and has no adjudicatory functions. 
The Government is not bound to accept its recommendations or 
act upon its findings.  The mere fact that the procedure adopted 
by the Commission is of a legal character and it has the power to 
administer oath will not clothe it with the status of court. That 
being so, in our view, the Commission appointed under the 1952 
Act is not a "court" for the purposes of the Contempt of Courts 
Act even though it is headed by a sitting Supreme Court Judge. 
Moreover, Section 10-A of the 1952 Act leaves no matter of 
doubt that the High Court has been conferred with the power to 
take cognizance of the complaint in respect of the acts 
calculated to bring the Commission or any member thereof into 
disrepute. Section 10-A of the 1952 Act provides the power of 
constructive contempt to the Commission by making a 
reference to the High Court with a right of appeal to this Court. 
Our answer to the first question is, therefore, in the negative.

16. The Supreme Court in the case of Madhukar Sadbha Shivarkar v. State of 
Maharashtra, reported in (2015) 6 SCC 557 has held as under :

31. The apprehension in the mind of the appellants that their 
statutory, fundamental and constitutional rights guaranteed 
under the provisions of the Act and Articles 14, 19 and 21 read 
with Article 300-A of the Constitution of India are infringed at 
this stage is premature and misconceived. Therefore, the question 
of issuing notices to them by the State Government before passing 
the orders in appointing the Deputy Commissioner as an enquiry 
officer to conduct administrative enquiry in relation to the 
landholdings of the land of the Company, the shareholders and the 
appellants herein to find out whether the land revenue records of 
the land of the villages referred to supra are destroyed and 
fabricated on that basis the declarants have declared that they do 
not own surplus land, the State Government has not passed 
effective orders at this stage to take away the valuable rights of 
the appellants as claimed by them and therefore, the question of 
giving opportunity to them at this stage and conducting enquiry 
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before passing the orders is wholly untenable in law, as the 
orders are only administrative in nature by appointing an officer 
to enquire into the alleged fraud on the officers, who have 
decided the declarations of the shareholders and sub-lessees 
favourably on the basis of fabricated revenue records by 
destroying original records of the land of villages referred to 
supra, with the deliberate intention to come out from the 
clutches of the Act. Therefore, the rights of the appellants are 
not affected on the date of passing of the orders by the State 
Government. Therefore, the contentions urged by the learned 
Senior Counsel on behalf of the appellants referred to supra are 
wholly untenable and the same are liable to be rejected and 
accordingly rejected.

17. Since, no order has been passed on the basis of the preliminary enquiry 
report thereby taking away the valuable rights of the petitioner, therefore, the 
report of preliminary enquiry cannot be quashed even on the ground of violation 
of principle of Natural Justice. Further in the present case, the respondent no.3 has 
directed the competent authority to file a dispute under Section 64 of M.P. Co-
operative Societies Act. After the dispute is filed, then all the persons would get an 
opportunity to file their reply and to participate in the proceedings. Thus, it is clear 
that no one would be condemned without affording an opportunity of hearing. 
Further, the liability of each and every person would be determined in the 

ndproceedings under Section 64 of M.P. Co-operative Societies Act. Thus, the 2  
contention raised by the Counsel for the petitioner is rejected as misconceived.

18. It is next contented (sic: contended) by the Counsel for the petitioner, that 
the respondent no.3, should not have directed the authorities to file an application 
for attachment before award. The Counsel for the petitioner could not point out as 
to how, such a direction is bad in law. Section 68 of M.P. Co-operative Societies 
Act, deals with attachment before award. After an application is filed under 
Section 68 of M.P. Co-operative Societies Act, all the persons would get an 
opportunity to file their reply and to oppose the prayer for attachment before 
award and the competent authority shall be under obligation to decide the 
application in accordance with law. How a direction to file an application for 
attachment before award can be said to be bad in law? No one can be prevented 
from filing an application(s) which is/are maintainable under the law. 
Accordingly, this contention of the petitioner is also rejected being devoid of 
merits.

19. It is next contended by the Counsel for the petitioner that the respondent 
no. 3 cannot direct for registration of F.I.R., because the M.P. Co-operative 
Societies Act is a complete code in itself.

20. The submission made by the Counsel for the petitioner is no more res 
integra.
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21. The Supreme Court in the case of State of M.P. Vs. Rameshwar reported in 
(2009) 11 SCC 424 has held as under :

48. Mr Tankha's submissions, which were echoed by Mr Jain, 
that the M.P. Cooperative Societies Act, 1960 was a complete 
code in itself and the remedy of the prosecuting agency lay not 
under the criminal process but within the ambit of Sections 74 to 
76 thereof, cannot also be accepted in view of the fact that there 
is no bar under the M.P. Cooperative Societies Act, 1960, to take 
resort to the provisions of the general criminal law, particularly 
when charges under the Prevention of Corruption Act, 1988, are 
involved.

22. Thus in absence of any bar, it cannot be said that the prosecuting agency 
has no power to criminally prosecute a wrong doer in the light of the provisions of 
Section 64,74 to 76 of M.P. Cooperative Societies Act. Thus, this contention of the 
petitioner is also rejected being devoid of merits.

23. It is next contended by the Counsel for the petitioner, that  since, the 
petitioner was not heard, therefore, the respondent no.3 could not have issued a 
direction to lodge the F.I.R. The Counsel for the petitioner could not point out any 
provision of law, which gives a right of audience to the suspect prior to lodging of 
F.I.R. The Supreme Court in the case of Anju Choudhary Vs. State of U.P. reported 
in (2013) 6 SCC 384 has held as under :

31. The rule of audi alteram partem is subject to exceptions. 
Such exceptions may be provided by law or by such necessary 
implications where no other interpretation is possible. Thus rule 
of natural justice has an application, both under the civil and 
criminal jurisprudence. The laws like detention and others, 
specifically provide for post-detention hearing and it is a settled 
principle of law that application of this doctrine can be excluded 
by exercise of legislative powers which shall withstand judicial 
scrutiny. The purpose of the Criminal Procedure Code and the 
Penal Code, 1860 is to effectively execute administration of the 
criminal justice system and protect society from perpetrators of 
crime. It has a twin purpose;firstly to adequately punish the 
offender in accordance with law and secondly, to ensure 
prevention of crime. On examination, the scheme of the 
Criminal Procedure Code does not provide for any right of 
hearing at the time of registration of the first information report. 
As already noticed, the registration forthwith of a cognizable 
offence is the statutory duty of a police officer-in-charge of the 
police station. The very purpose of fair and just investigation 
shall stand frustrated if pre-registration hearing is required to be 
granted to a suspect. It is not that the liberty of an individual is 
being taken away or is being adversely affected, except by the 
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due process of law. Where the officer-in-charge of a police 
station is informed of a heinous or cognizable offence, it will 
completely destroy the purpose of proper and fair investigation 
if the suspect is required to be granted a hearing at that stage and 
is not subjected to custody in accordance with law. There would 
be predominant possibility of a suspect escaping the process of 
law. The entire scheme of the Code unambiguously supports the 
theory of exclusion of audi alteram partem pre-registration of an 
FIR. Upon registration of an FIR, a person is entitled to take 
recourse to the various provisions of bail and anticipatory bail to 
claim his liberty in accordance with law. It cannot be said to be a 
violation of the principles of natural justice for two different 
reasons: firstly, the Code does not provide for any such right at 
that stage, secondly, the absence of such a provision clearly 
demonstrates the legislative intent to the contrary and thus 
necessarily implies exclusion of hearing at that stage. This 
Court in Union of India v. W.N. Chadha clearly spelled out this 
principle in para 98 of the judgment that reads as under: (SCC p. 
293)

"98. If prior notice and an opportunity of hearing are to 
be given to an accused in every criminal case before 
taking any action against him, such a procedure would 
frustrate the proceedings, obstruct the takingof prompt 
action as law demands, defeat the ends of justice and 
make the provisions of law relating to the investigation 
lifeless, absurd and self-defeating. Further,  the scheme 
of the relevant statutory provisions relating to the 
procedure of investigation does not attract such a 
course in the absence of any statutory obligation to the 
contrary." 

32. In Samaj Parivartan Samudaya v. State of Karnataka, a 
three-Judge Bench of this Court while dealing with the right of 
hearing to a person termed as "suspect" or "likely offender" in 
the report of the CEC observed that there was no right of 
hearing. Though the suspects were already interveners in the 
writ petition, they were heard. Stating the law in regard to the 
right of hearing, the Court held as under: (SCC p. 426, para 50)

"50. There is no provision in CrPC where an investigating 
agency must provide a hearing to the affected party 
before registering an FIR or even before carrying on 
investigation prior to registration of case against the 
suspect. CBI, as already noticed, may even conduct pre-
registration inquiry for which notice is not contemplated 
under the provisions of the Code, the Police Manual or 
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even as per the precedents laid down by this Court. It is 
only in those cases where the court directs initiation of 
investigation by a specialised agency or transfer 
investigation to such agency from another agency that 
the court may, in its discretion, grant hearing to the 
suspect or affected parties. However, that also is not an 
absolute rule of law and is primarily a matter in the 
judicial discretion of the court. This question is of no 
relevance to the present case as we have already heard 
the interveners."

24. In absence of any provision of hearing to the suspect before lodging of the 
F.I.R., this contention of the Counsel for the petitioner is also rejected as 
misconceived.

25. No other argument is advanced by the Counsel for the Petitioner.

26. Accordingly, this petition fails and is hereby Dismissed in limine.

Petition dismissed.

I.L.R. [2021] M.P. 48
WRIT PETITION

Before Mr. Justice G. S. Ahluwalia
WP No. 10368/2020 (Gwalior) decided on 01 September 2020

RAJKUMAR GOYAL  …Petitioner

Vs. 

MUNICIPAL CORPORATION, GWALIOR  …Respondent

A. Constitution – Article 226 and Nagar Palika (Registration of 
Colonizer Terms & Conditions) Rules, M.P., 1998, Rule 15-A (amended) – 
Contractual Obligations – Alternate Remedy – Held – Contractual work was 
got done through petitioner – Fact shows that there exist a dispute between 
petitioner and respondents – Petitioner has efficacious/alternate remedy to 
approach Dispute Resolution System as provided under contract/agreement 
– Petition dismissed.      (Para 35 & 39)

d- lafo/kku & vuqPNsn 226 ,oa uxjikfydk ¼dkWyksukbtj dk jftLVªhdj.k] 
fucZa/ku rFkk 'krsZa½ fu;e] e-iz-] 1998] fu;e 15&A¼la'kksf/kr½ & lafonktkr ck/;rk,a & 
oSdfYid mipkj & vfHkfu/kkZfjr & lafonkRed dk;Z dks ;kph ds tfj, djok;k x;k Fkk 
& rF; n'kkZrk gS fd ;kph o izR;FkhZx.k ds chp ,d fookn fo|eku gS & ;kph ds ikl 
lafonk@djkj varxZr ;Fkk micaf/kr fookn lek/kku iz.kkyh ds le{k tkus dk 
izHkkodkjh@oSdfYid mipkj gS & ;kfpdk [kkfjtA 

48 I.L.R.[2021]M.P.Rajkumar Goyal Vs. Municipal Corporation, Gwalior



B.       Nagar Palika (Registration of Colonizer Terms & Conditions) 
Rules, M.P., 1998, Rule 15-A (amended) – Publication in Official Gazette – 
Effect – Held – Once the Rules are published in Official Gazette and are made 
available by circulation, sale etc., it is presumed that it has been made known 
to all citizens of Country/State – Petitioner cannot express his ignorance 
about provision of said Rules.  (Paras 19, 21 & 22)

[k- uxjikfydk ¼dkWyksukbtj dk jftLVªhdj.k] fucZa/ku rFkk 'krsZa½ fu;e] 
e-iz-] 1998] fu;e 15&A¼la'kksf/kr½ & 'kkldh; jkti= esa izdk'ku  & izHkko & 
vfHkfu/kkZfjr & ,d ckj 'kkldh; jkti= esa fu;e izdkf'kr fd;s tkus rFkk ifjpkyu] 
foØ; bR;kfn }kjk miyC/k djk;s tkus ij ;g mi/kkj.kk dh tk,xh fd mls ns'k@jkT; 
ds lHkh ukxfjdksa dh tkudkjh esa yk;k x;k gS & ;kph mDr fu;eksa ds mica/k ds ckjs esa 
mldh vufHkKrk vfHkO;Dr ugha dj ldrkA

C.      Civil Procedure Code (5 of 1908), Order 1 Rule 10 – Necessary 
Party – Held – A suit cannot be dismissed on ground of non-joinder of 
necessary party, unless and until opportunity is given to plaintiff to implead 
necessary party – If plaintiff refuses or fails to implead necessary party and 
decides to move further with the suit, then he do so at his own risk and under 
this circumstances, he has to face adverse consequences – Work was got done 
by respondents in execution of a scheme formulated by State Government, 
thus State was a necessary party – Petition suffers from non-joinder of necessary 
party.                             (Para 25 & 26)

x- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 1 fu;e 10 & vko';d 
i{kdkj & vfHkfu/kkZfjr & ,d okn dks vko';d i{kdkj ds vla;kstu ds vk/kkj ij 
[kkfjt ugha fd;k tk ldrk rc rd tc rd fd oknh dks vko';d i{kdkj dks 
vfHk;ksftr djus ds fy, volj ugha fn;k tkrk & ;fn oknh vko';d i{kdkj dks 
vfHk;ksftr djus ls badkj djrk gS ;k vlQy gksrk vkSj okn ds lkFk vkxs c<+rk gS rc 
og ,slk Lo;a ds tksf[ke ij djrk gS rFkk bu ifjfLFkfr;ksa esa mls izfrdwy ifj.kke dk 
lkeuk djuk gksxk & izR;FkhZx.k }kjk dk;Z dks jkT; ljdkj }kjk fofufeZr ,d Ldhe ds 
fu"iknu esa djok;k x;k Fkk vr%] jkT; ,d vko';d i{kdkj Fkk & ;kfpdk] vko';d 
i{kdkj ds vla;kstu ls xzflr gSA

D.    Constitution – Article 226 – Contractual Matters – Scope & 
Jurisdiction – Held – Petition under Article 226 cannot be thrown straight 
away by holding that it has been filed for enforcement of contractual 
obligations – In case of interpretation of law with consequential relief of 
payment of amount or where liability has been admitted by respondents etc., 
High Court may entertain writ petition in contractual matters.  (Para 29)  

?k- lafo/kku & vuqPNsn 226 & lafonkRed ekeys & O;kfIr o vf/kdkfjrk 
& vfHkfu/kkZfjr & vuqPNsn 226 varxZr ;kfpdk dks ;g Bgjkrs gq, lh/ks ckgj ugha 

49I.L.R.[2021]M.P. Rajkumar Goyal Vs. Municipal Corporation, Gwalior



fd;k tk ldrk fd mls lafonkRed  ck/;rkvksa ds izorZu gsrq izLrqr fd;k x;k gS & 
jkf'k ds Hkqxrku ds ifj.kkfed vuqrks"k dh fof/k ds fuoZpu ds izdj.k esa vFkok tgkWa 
izR;FkhZx.k bR;kfn }kjk nkf;Ro dks Lohdkj fd;k x;k gS] mPp U;k;ky;] lafonkRed  
ekeyksa esa fjV ;kfpdk xzg.k dj ldrk gSA

Cases Referred :

W.P. No. 10414/2018 order dated 03.06.2019 (DB), (2019) 16 SCC 794, 
(2008) 5 SCC 632, (2004) 3 SCC 553, W.A. No. 1366/2018 order dated 09.10.2018 
(DB), AIR 1998 MP 152, AIR 1991 Kerala 385, (1998) 8 SCC 250, (2001) 2 SCC 
160, (2005) 6 SCC 657, (2015) 9 SCC 433, (2015) 7 SCC 728.

N.K. Gupta with Sanjay Kumar Sharma, for the petitioner.
Deepak Khot, for the respondent.

(Supplied: Paragraph numbers)

O R D E R 

G.S. AHLUWALIA, J. :- Heard finally through Video Conferencing.

2. This petition under Article 226 of the Constitution of India has been 
filed seeking the following relief:- 

"(i) That, the Respondent-Municipal Corporation may 
kindly be directed to make the payment to the petitioner against 
the work done by him in File Nos. 269/18x3/6, 270/18x3/6 & 
271/18x3/6.

(ii) That, the Respondent-Municipal Corporation be further 
directed to pay the interest to the petitioner for wrongly 
withholding the amount without any reason @ 14% per annum.

(iii) Any other writ, order or direction as this Hon'blc Court 
may deems fit in the facts and circumstances of the case be 
granted to the petitioner. Costs be awarded."

3. It is the case of the petitioner that the Municipal Corporation, Gwalior 
decided to carry out the construction work (CC floor and Drainage System) in 
Ward No. 65 Gokulpur, Ward No. 65, Shanti Nagar and in Indian Overseas Bank 
Colony, Gwalior and for that purpose, NITs were issued by the Municipal 
Corporation, Gwalior. The petitioner and other contractors submitted their 
tenders and since the tender submitted by the petitioner was the lowest, therefore, 
the same was accepted, An agreement was entered into between the petitioner and 
the Municipal Corporation, Gwalior and the work order with regard to three 
construction works were issued, which have been filed as Annexure P-l 
[Collectively]. It is the case of the petitioner that before issuance of NITs, budget 
was worked out by the Municipal Corporation and it was found that budget is 
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available for carrying out the construction work and, therefore, NITs were issued 
and the work order was issued. The petitioner thereafter completed his work 
within time frame work and the technical report was also submitted which was to 
the effect that work performed by the petitioner is up to the satisfaction of the 
authority and was in accordance with the specifications. Initially, the petitioner 
submitted the first bill in all the three cases and, thereafter, final bill was also 
submitted but it is the case of the petitioner that neither the first bill has been 
honoured nor the final bill has been honoured and till date, not a singly penny has 
been paid to the petitioner. It is further submitted that the petitioner applied for 
documents under the RTI to find out as to why the payment has not been made. 
Although the copies of the note-sheets have been supplied to the petitioner under 
the Right to Information Act, but no reason has been assigned as to why the 
payment has not been made. The note-sheet with regard to three different work 
orders have been placed as Annexures P-2, P-3 and P-4. By referring to the note-
sheets Annexures P-2, P-3 and P-4, it is submitted by the counsel for the petitioner 
that in all these three cases, it is specifically mentioned that the work which was 
done by the petitioner was in accordance with the specifications and a 
recommendation was made for releasing the amount. However, the 
Commissioner is sitting tight over the recommendation made by the authorities 
and the amount has not been paid. It is further submitted, that since the budget was 
available with the respondent authority, therefore, they cannot withhold the 
amount on the ground that budget is not available. It is further submitted that the 
act of respondent of withholding the amount payable to the petitioner is violative 
of Article 19 of the Constitution of India because he has been deprived of his 
livelihood and due to shortage of fund, he is not in a position to take further 
contract.

4. The respondent has filed its return. It is submitted by the counsel for the 
respondent that one petition has been filed arising out of three different contracts, 
therefore, in the light of High Court Rules, single petition is not maintainable 
because provisions of Order 2 Rule 3 of CPC are applicable to writ petition also 
and, therefore, the petitioner should have filed three different writ petitions. 
Another preliminary objection of the respondent is that as per Clause 12 of the 
General Condition of Contract, there is a Dispute Resolution System and the  
petitioner was required to submit his representation before the competent 
authority within 45 days of its first occurrence and dispute after 45 days can not be 
entertained. In case, if the dispute is decided by the competent authority, then the 
petitioner had a right to file an appeal within 45 days of such a decision. 
Thereafter, the petitioner could have approached the Madhyastham Adhikaran 
Tribunal under the provisions of Madhyastham Adhikaran Adhiniyam, 1983. It is 
submitted that in spite of the availability of alternative remedy, the petitioner has 
not availed the same and filed the present petition in order to over come the period 
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of limitation and, therefore, the petition is liable to be dismissed on this ground 
also. It is further submitted that in the contractual matters, where the disputed 
question of facts are involved, then the writ petition is not maintainable. It is 
further submitted that the State Government had amended Rule 15-A of the M.P. 
Nagar Palika (Registration of Colonizer, Terms and Conditions) Rules 1998 (for 
brevity "Rules, 1998"), by which the provision for regularization of illegal 
colonies was introduced and as per the Scheme, 50% of the work was to be done 
out of the funds of the Institution and remaining 50% was required to be borne by 
the beneficiaries / inhabitants and the share of inhabitants was to be paid by the 
State Government. The validity of provision 15-A of the Rules, 1998 was 
challenged before this Court in the case of Umesh Kumar Bohare Vs. State of 
Madhya Pradesh and others (W.P. No. 10414/2018) and the Division Bench of 
this Court by order dated 03.06.2019 held that amended Rule 15-A of the Rules, 
1998 is ultra vires the substantive provision of the Act, and all actions taken there 
upon were declared illegal and the competent authority of respective municipalities 
were directed to initiate action under Section 292E. read with Section 292DA of the 
Act, 1956 and under Section 339E read with Section 339DA of the Act, 1961. It is 
submitted that since the provisions of amended Rule 15-A of the Rules, 1998 were 
declared ultra vires, therefore, the State Government has not provided its share of 
50% of the total cost. Thus, the respondent could not release the amount. 

5.  Challenging the non-payment of the amount of work done by the 
petitioner, it is submitted by the counsel for the petitioner that neither in the 
NIT/agreement/work order, there was any provision that 50% of the expenses 
shall be borne by the State of Madhya Pradesh. If the State of Madhya Pradesh is 
not releasing its share, then it is a dispute between the respondent and the State and 
the petitioner cannot be made to suffer because there is no deficiency in the work 
executed by the petitioner and, thus, it cannot be said that there is a dispute 
between the petitioner and the respondent.

6. At this stage, it was pointed out by the Court that looking to the 
controversy involved in this case, the State Government also appears to be a 
necessary party, therefore, the petitioner may consider of impleading the State 
Government as respondent. However, it was submitted by Shri N.K. Gupta, 
Senior Counsel that since the dispute is between the State and the respondent and 
the petitioner has nothing to do with the said dispute, therefore, the State 
Government is not a necessary party.

7. In order to substantiate his submission, counsel for the petitioner once 
again submitted that the fact that the State Government shall bear 50% of the cost 
was neither mentioned in the NIT nor in the work order, therefore, any subsequent 
development, which has taken place, cannot be taken note of for releasing the 
legitimate amount claimed by the petitioner. To buttress his contention, counsel 
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for the petitioner has relied upon the judgments passed by the Supreme Court in 
the case of Surya Constructions Vs. State of Uttar Pradesh and others reported in 
(2019) 16 SCC 794, Rajasthan State Electricity Board Vs. Union of India and 
others reported in (2008) 5 SCC 632, ABL International Ltd. and another Vs. 
Export Credit Guarantee Corporation of India Ltd. and others reported in (2004) 
3 SCC 553 and order dated 09.10.2018 passed by a Division Bench of this Court 
in the case of Municipal Corporation, Gwalior Vs. M/s Shree Ji Motors and 
another passed in W.A. No. 1366/2018 arising out of the order dated 07.09.2018 
passed by a Coordinate Bench of this Court in W.P. No. 19431/2017. It is submitted 
that when there is no dispute with regard to the quality of work executed by the 
petitioner, then it cannot be said that there is a dispute warranting the petitioner to 
approach the alternative resolution system and thus the contention of the respondent 
that as per Clause 12 of the Agreement, the petitioner should have approached the 
Arbitrator or any other authority including the Madhyastham Adhikaran Tribunal 
docs not apply to the facts of the case.

8.  So far as the question of joinder of multiple causes of action is   concerned, it 
is submitted that in the present petition, the respondent, the petitioner and the 
question of law is the same. There is no dispute with regard to the factual aspect of the 
matter. Even otherwise under Order 2 Rule 3 of CPC, a plaintiff can join multiple 
causes of action in a civil suit and, therefore, it cannot be said that the joinder of 
three different causes of action arising out of three different contract is bad in law. 
It is further submitted that even otherwise, if it is found that the petitioner should 
have filed different petition for each cause of action, then the petitioner is ready to 
pay additional two sets of Court Fee.

9. Per contra, counsel for the respondent has relied upon the judgment 
passed by a Coordinate Bench of this Court in the case of Pahelwan Singh and 
others Vs. Leela Bai and others reported in AIR 1998 MP 152 and judgment 
passed by the High Court of Kerala in the case of Ebrahim Ismail Kunju and 
another Vs. Phasila Beevi reported in AIR 1991 Kerala 385 to substantiate his 
submissions that joinder of multiple causes of action in one writ petition is bad. It 
is submitted by the Counsel for the respondent, that the petitioner should have 
approached the dispute resolution system and the writ petition for enforcement of 
contractual obligations is not maintainable.

10.� Heard the learned counsel for the parties.

11. Before considering the question as to whether the petition is bad due to 
multiple joinder of causes of action or not, this Court think it appropriate to find 
out as to whether there is any dispute between the petitioner and the respondent 
and whether the petitioner has an efficacious and alternative remedy of 
approaching the Dispute Resolution System.
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12. The respondent has filed a copy of the General Conditions of Contract and 
Clause 12 of the said General Conditions of Contract reads as undcr:-

"12.  Dispute Resolution System

12.1  No dispute can be raised except before the Competent 
Authority Superintending engineer of Devision in writing 
giving full description and grounds of dispute. It is clarified that 
merely recording protest while accepting measurement and/or 
payment shall not be taken as raising a dispute. 

12.2 No dispute can be raised after 45 days of its first 
occurrence. Any dispute raised after expiry of 45 days of its first 
occurrence shall not be entertained and the Employer shall not 
be liable for claims arising out of such dispute. 

12.3 The Competent Authority shall decide the matter 
within 45 days. 

12.4 Appeal against the order of the Competent Authority 
can be preferred within 30 days to the Appellate Authority as 
defined in the Contract Data. The Appellate Authority shall 
decide the dispute within 45 days.

12.5 Appeal against the order of the Appellate Authority can 
be preferred before the Madhya Pradesh Arbitration Tribunal 
constituted under Madhya Pradesh Madhyastham Adhikaran 
Adhiniyam, 1983.

12.6 The Contractor shall have to continue execution of the 
Works with due diligence notwithstanding pendency of a 
dispute before any authority or forum."

13.  Thus, one thing is clear that when there is a dispute, then the Contractor 
has an alternative and efficacious remedy, which is provided under the General 
Conditions of Contract. 

14.  The controversy in the present case lies in a narrow compass.

15. It is the case of the petitioner that neither in the NIT nor in the agreement 
nor in the work order, it was mentioned that half of the expenses shall be borne by 
the State Government and if the State Government has refused to release its share, 
then at the most, it can be a dispute between the respondent and the State and since 
the petitioner is a stranger / foreigner to the said dispute, therefore, the petitioner is 
not required to explore the Dispute Resolution System as provided under Clause 
12 of the General Conditions of Contract.

16. Considered the submissions made by the counsel for the petitioner. 
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17.  The State Government had floated the Scheme for the regularization of the 
illegal colonies. The said Scheme has been filed by the respondent as Annexure R-l.

18. Rule 15-A of the Rules, 1998 was amended which reads as under:-

"In Rule 15-A,-

(1) for the figure and word "31 st December, 2012", the figures 
and word "31st December, 2016" shall be substituted.

(2) for the word "unauthorized" wherever it occurs in this rule, 
the word "illegal" shall be substituted.

(3) for sub-rule (1), the following sub-rule shall be substituted, 
namely:-

(1) Notwithstanding anything contained in these 
rules, the illegal colonies that came in to existence up 
31st December, 2016 on other than Government land 
and such land of Development Authority which is in its 
ownership, shall be registered subject to the following 
conditions".

(4) in sub-rule (1),-

(a) for clause (iii), the following clause shall be 
substituted, namely:-

(iii) such illegal colonics where at least 10% 
houses have been constructed, identifying them, 
action of regularization shall be taken within 30 
days notifying publicly, and management of 
remaining unsold land shall be done in accordance 
with rule 15 of these rules.

On the date of publication of these amendments in the Gazette, 
land(s) of illegal colonies being regularized should be in private 
ownership as per the revenue department and a copy of 
notification should be availed to the concerning Revenue 
Officer/Development Officer/Town and Country Planning 
Department to give necessary opinion/objections within 
prescribed time limit, further action of rcgularization of illegal 
colonies shall not be obstructed. 

(b) in clause (iv), for the words "master plan", the words 
"development plan" shall be substituted.

(c) for clause (v), the following clause shall be substituted, 
namely:-

"(v)(l) After issuance of Notification under clause (iii), 
the competent authority shall be cause to be prepared the 
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estimate and layout within 30 days for the development 
work including for the basic amenities of illegal colonies, 
on which the competent authority shall be invite a meeting 
within 15 days and discuss with the inhabitants concerned 
and colonizer providing them an opportunity, after considering 
their suggestion, if any, finalize the estimate and layout as 
per rule 7A within 15 days. The amount of expenditure to be 
incurred for preparing the layout shall be fixed not 
exceeding 10% of the development charges and the same 
shall be included in the development charges. 

(2) For the purpose of this work, the Departmental ISSR, the 
Madhya Pradesh Land Development Rules, 2012, Development 
Plan, standard and rates of the Madhya Pradesh State Electricity 
Supply Company (MPSESC) and Collector Guide lines rules 
effective on the date of publication of amendments with upto 
date shall be recognized.

(3) Amount of property tax, building permission fees and 
composition fees etc. received from the inhabitants of the illegal 
colonies for the purpose of regularization shall be utilized in the 
development works of concerning colonies.

(4) The urban bodies, if necessary may receive the amount from 
the scheme financed by the Central or State Government under 
the terms and conditions mentioned in the schemes, development 
of these notified colonies and issuance or permission of the plot 
holder shall not be stopped because of incomplete development 
work and even the regularization work particularly the building 
permission work shall be executed by organizing the camps in 
zone/ward levels.

(d) for sub-clause (vi), the following sub-clause shall be 
substituted, namely:-

"(vi) (1) Public facilities such as water, electricity and 
sewage shall be regularized after receiving the service charge 
from the inhabitants of colonies notified under clause (iii), like 
other legal colonies. No additional charges shall be charged for 
these. 

(2) Such colonies where more than 70% inhabitants of lower 
income group reside, 20% of development amount shall be 
charged from inhabitants of the colony and remaining 80% 
amount shall be borne by the body concerned and other than 
these colonies, 50% development amount shall be taken from 
inhabitants of the colonies and 50% amount shall be borne by 
the concerned body. The amount of the public participation 
scheme/fund of parliamentarian/legislature fund shall be 
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deemed to be the amount in the amount deposited by the 
inhabitant and the cost of the water, sewage and electricity shall 
not be included in the amount received from the inhabitants.

(3) As per the law, if there is no open land for public amenities in 
the lay out prepared for the total area of the colony, the 
competent authority shall make an estimate of the cost of such 
required open land and recover one and half times from the 
colonizer.

Provided that action of regularization of building/plot shall 
not be' affected if required amount is not recovered from 
colonizer or delay in recovery. 

(4) The competent authority shall ensure necessary action under 
rule 15(c) and subclause (vi) of clause (iii) against the persons 
constructing illegal colonies.

(e) sub-clause (viii B) shall be omitted.
l l(f) in sub-clause (x) for brackets and letter " / x / " the 4 2

 l l
brackets and letter / k /   shall be substituted.4  2

(5) For sub-rule (2), the following sub-rule shall be substituted, 
namely:- 

sl 
"(2) If any illegal colony is constructed after 31 December, 

2016 the competent authority shall take action to remove it 
considering it as illegal construction." 

19. Rule 15-A(1)(4) provides that the work can be done from the amount 
received from the Schemes financed by the Central or State Government under the 
terms and conditions mentioned in the Scheme and Rule 15-A(D)(2) provides that 
the amount of public participation scheme / fund of parlimentarian (sic: 
Parliamentarian) /(lagislatature (sic: legislature) fund shall be deemed to be the 
amount in the amount deposited by the inhabitant and the cost of water, sewage 
and electricity shall not be included in the amount received from the inhabitants. 
Thereforc  it is clear that it was provided in the Rules, 1998 itself that the amount v

of the public participation scheme / fund of parlimentarian (sic: Parliamentarian)/ 
legislature fund shall be deemed to be the amount in the amount deposited by the 
inhabitant. Thus, it is clear that so far as the 50% share of the inhabitant is 
concerned, the amount of public participation scheme/fund of parlimentarian (sic: 
Parliamentarian)/fund shall be deemed to be the share of inhabitant. The defence 
of the petitioner is that since this clause was not made a part of the NIT / 
Agreement / Work Order, therefore, this clause is not binding on the petitioner 
cannot be accepted. Once the Rules are Published in the official Gazette and are 
made available by circulation, sale etc, then it is presumed that it has been made 
known to all the citizens of the country / State.
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20. The Supreme Court in the case of CCE v. New Tobacco Co., reported in 
(1998) 8 SCC 250 has held as under :

7. In State of M.P. v. Shri Ram Ragubir Prasad Agarwal while 
interpreting the word "publish" in Section 3(2) of M.P. 
Prathamik, Middle School Tatha Madhyamik Shiksha (Pathya 
Pustakon Sambandhi Vyavastha) Adhiniyam, this Court observed 
that: (SCC p. 695, para 21) 

"In our view, the purpose of Section 3 animates the 
meaning of the expression 'publish'. 'Publication' is 'the 
act of publishing anything; offering it to public notice, 
or rendering it accessible to public scrutiny ... an 
advising of the public; a making known of something to 
them for a purpose'. Logomachic exercises need not 
detain us because the obvious legislative object is to 
ensure that when the Board lays down the 'syllabi' it 
must publish 'the same' so that when the stage of 
prescribing textbooks according to such syllabi arrives, 
both the publishers and the State Government and even 
the educationists among the public may have some 
precise conception about the relevant syllabi to enable 
Government to decide upon suitable textbooks from 
the private market or compiled under Section 5 by the 
State Government itself. In our view, therefore, 
'publication' to the educational world is the connotation 
of the expression. Even the student and the teaching 
community may have to know what the relevant 
syllabus for a subject is, which means wider publicity 
than minimal communication to the departmental 
officialdom." 

8. Following this judgment the Madras High Court in Asia 
Tobacco Co. Ltd. v. Union of India held that in such cases the 
effective date is the date of knowledge and not the date of the 
Official Gazette. The relevant observations made in para 14 of 
the said judgment are as under:

"The mere printing of the Official Gazette containing 
the relevant notification and without making the same 
available for circulation and putting it on sale to the 
public will not amount to the 'notification' within the 
meaning of Rule 8(1) of the Rules. The intendment of 
the notification in the Official Gazette is that in the case 
of either grant or withdrawal of exemption the public 
must come to know of the same. 'Notify' even according 
to ordinary dictionary meaning would be 'to take note of, 
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observe; to make known, publish, proclaim; to announce; 
to give notice to; to inform'. It would be a mockery of the 
rule to state that it would suffice the purpose of the 
notification if the notification is merely printed in the 
Official Gazette, without making the same available for 
circulation to the public or putting it on sale to the 
public. ... Neither the date of the notification nor the 
date of printing, nor the date of Gazette counts for 
'notification' within the meaning of the rule, but only 
the date when the public gets notified in the sense, the 
Gazette concerned is made available to the public. The 
date of release of the publication is the decisive date to 
make the notification effective. Printing the Official 
Gazette and stacking them without releasing to the 
public would not amount to notification at all. ... The 
respondents are taking up a stand that the petitioner is 
expected to be aware of the Withdrawal Notification 
and that the words 'publish in Official Gazette' and the 
words 'put up for sale to public' are not synonymous and 
offering for sale to public is a subsequent step which 
cannot be imported into the Act, and the respondents are 
expressing similar stands. They could not be of any 
avail at all to the respondents to get out of the legal 
implications flowing from want of due notification, as 
exemplified above. Printing the notification in the 
Official Gazette, without making it available for 
circulation to the public concerned, or placing it for sale 
to the said public, would certainly not satisfy the idea of 
notification in the legal sense." 

9. The same view was taken by the Bombay High Court in GTC 
Industries Ltd. v. Union of India and by the Delhi High Court in 
Universal Cans and Containers Ltd. v. Union of India. 

10. The following observations made in the case of B.K. 
Srinivasan v. State of Karnataka also support the view that we 
are taking: (SCC p. 672, para 15) 

"Whether law is viewed from the standpoint of the 
'conscientious good man' seeking to abide by the law or 
from the standpoint of Justice Holmes's 'unconscientious 
bad man' seeking to avoid the law, law must be known, 
that is to say, it must be so made it can be known." 

11. Our attention was also drawn to the decisions of this Court in 
Pankaj Jain Agencies v. Union of India and I.T.C. Ltd. v. CCE 
but they are not helpful in deciding the question that arises in 
these cases.
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12. We hold that a Central Excise notification can be said to have 
been published, except when it is provided otherwise, when it is 
so issued as to make it known to the public. It would be a proper 
publication if it is published in such a manner that persons can, if 
they are so interested, acquaint themselves with its contents. If 
publication is through a Gazette then mere printing of it in the 
Gazette would not be enough. Unless the Gazette containing the 
notification is made available to the public, the notification 
cannot be said to have been duly published.

21. It is not the case of the petitioner, that although the amended Rule 15-A of 
Rules, 1998 were published in the official Gazette, but the Official Gazette was 
made not available to the general public. Thus, it is clear that after the amended 
provisions of Rule 15-A of Rules, 1998 were published in the Official Gazette on 
19-5-1997, the petitioner is presumed to be aware of the said provisions of law. 

22.  Once there was a Rule i.e., Rule 15-A(D)(2) of Rules, 1998  that the 
amount of inhabitant would include the amount of public participation scheme / 
fund of parliamentarian / legislature fund then it was not necessary for the 
respondent to incorporate the said provision in the NIT/ Agreement/ Work Order. 
It is not the case of the petitioner that the work order was issued after the provision 
of amended Section 15-A of the Rules, 1998 were declared ultra vires. This Court 
by order dated 03.06.2019 passed in W.P. No. 10414/2018 had declared the 
amended Rule 15-A of the Rules 1998 as ultra vires, whereas the NITs were issued 
much prior to that and even the work was also completed prior to the judgment 
passed by the Division Bench of this Court.

23. It is the case of the petitioner that he had completed his work in the year 
2018 itself and the Commissioner did not make the payment. At the relevant time, 
the amended provision of Rule 15-A of the Rules 1998 were in force and, 
therefore, the State Government was under obligation to comply the provision of 
Rule 15-A(1)(4) and Rule 15-A(D)(2) of Rules, 1998.

24. Considered the submission.   Once the amended provision of Rule 15-A of 
the Rules, 1998 have been declared ultra vires and all the actions taken under this 
Rule have been declared illegal, then this Court cannnot compel the State Govt, to 
deposit its share of 50% and it cannot be said that there is no dispute between the 
petitioner, respondent and the State Government. Since the petitioner was already 
aware of the amended provisions of Rule 15-A of the Rules, 1998, therefore, he 
cannot express his ignorance about the provision of said Rules.

25. In view of the fact that the amended provisions of Rule 15-A of Rules, 
1998 were declared ultra vires, and the work was got done by the respondents in 
execution of a Scheme formulated by the State Govt., then this Court is of the 
considered opinion, that the State Govt, is a necessary party. Because it is for the 
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State to come out with some modality to deal with such a situation, and no 
effective decree/order can be passed in absence of the State Government.  Now 
the question for consideration is that whether this petition suffers from non-
joinder of necessary party?

26. It is well settled principle of law that a suit cannot be dismissed on the 
ground of non-joinder of necessary party, unless and until an opportunity is given 
to the plaintiff to implead the necessary party. If the plaintiff refuses or fails to 
implead the necessary party and decides to move further with the suit, then he do 
so at his own risk and under this circumstance, he has to face the adverse 
consequences. In the present case, during the course of arguments, this Court had 
given an opportunity to the Petitioner's Counsel to implead the State Govt., but the 
Counsel for the Petitioner refused to implead the State on the ground that it is a 
dispute between the State and the respondents. As this Court has already come to a 
conclusion that in view of Section 15-A(d)(2)of Rules, 1998, , the 50% share of 
the total expenses was that of inhabitants and public participation scheme / fund of 
parlimentarian (sic: Parliamentarian)/ legislature fund was to be deemed to be the 
amount in the amount deposited by the inhabitant, therefore, the petitioner cannot 
claim that unless and until such a provision is made a part of NIT/work 
order/Agreement, he is not bound by the Rules, Under these circumstances, this 
Court is of the considered opinion, that this petition suffers from non-joinder of 
necessary party and is liable to be dismissed on the said ground also.

27. Under these circumstances, this Court is of the considered opinion that 
there is a dispute between the petitioner and the respondent.

28. Now the question for consideration is that whether a writ under Article 
226 of the Constitution of India is maintainable for enforcement of contractual 
obligations or the party to the Contract must resort to the alternative dispute 
resolution system.

29.  It is well established principle of law that a writ filed under Article 226 of 
the Constitution of India cannot be thrown straight away by holding that it has 
been filed for enforcement of contractual obligations. In a case of interpretation of 
law with consequential relief of payment of amount, or where the liability has 
been specifically admitted by the respondents, etc. the High Court may entertain 
the writ petition in contractual matters 

30. The Supreme Court in the case of LIC of India v. Asha Coel, reported in 
(2001) 2 SCC 160, has held as under :

10. Article 226 of the Constitution confers extraordinary 
jurisdiction on the High Court to issue high prerogative writs for 
enforcement of the fundamental rights or for any other purpose. 
It is wide and expansive. The Constitution does not place any 

61I.L.R.[2021]M.P. Rajkumar Goyal Vs. Municipal Corporation, Gwalior



fetter on exercise of the extraordinary jurisdiction. It is left to 
the discretion of the High Court. Therefore, it cannot be laid 
down as a general proposition of law that in no case the High 
Court can entertain a writ petition under Article 226 of the 
Constitution to enforce a claim under a life insurance policy. It 
is neither possible nor proper to enumerate exhaustively the 
circumstances in which such a claim can or cannot be enforced 
by filing a writ petition. The determination of the question 
depends on consideration of several factors like, whether a writ 
petitioner is merely attempting to enforce his/her contractual 
rights or the case raises important questions of law and 
constitutional issues, the nature of the dispute raised; the nature 
of inquiry necessary for determination of the dispute etc. The 
matter is to be considered in the facts and circumstances of each 
case. While the jurisdiction of the High Court to entertain a writ 
petition under Article 226 of the Constitution cannot be denied 
altogether, courts must bear in mind the self-imposed restriction 
consistently followed by High Courts all these years after the 
constitutional power came into existence in not entertaining 
writ petitions filed for enforcement of purely contractual rights 
and obligations which involve disputed questions of facts. The 
courts have consistently taken the view that in a case where for 
determination of the dispute raised, it is necessary to inquire 
into facts for determination of which it may become necessary 
to record oral evidence a proceeding under Article 226 of the 
Constitution, is not the appropriate forum. The position is also 
well settled that if the contract entered between the parties 
provide an alternate forum for resolution of disputes arising 
from the contract, then the parties should approach the forum 
agreed by them and the High Court in writ jurisdiction should 
not permit them to bypass the agreed forum of dispute 
resolution. At the cost of repetition it may be stated that in the 
above discussions we have only indicated some of the 
circumstances in which the High Court have declined to 
entertain petitions filed under Article 226 of the Constitution for 
enforcement of contractual rights and obligation; the discussions 
are not intended to be exhaustive. This Court from time to time 
disapproved of a High Court entertaining a petition under 
Article 226 of the Constitution in matters of enforcement of 
contractual rights and obligation particularly where the claim 
by one party is contested by the other and adjudication of the 
dispute requires inquiry into facts. We may notice a few such 
cases; Mohd. Hanif v. State of Assam; Banchhanidhi Rath v. 
State of Orissa; Rukmanibai Gupta v. Collector, Jabalpur; 
Food Corpn. of India v. Jagannath Dutta and State of H. P. v. 
Raja Mahendra Pal.
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31. The Supreme Court in the case of Binny Ltd. v. V. Sadasivan reported in 
(2005) 6 SCC 657 has held as under :

10. The writ of mandamus lies to secure the performance of a 
public or a statutory duty. The prerogative remedy of mandamus 
has long provided the normal means of enforcing the performance 
of public duties by public authorities. Originally, the writ of 
mandamus was merely an administrative order from the 
Sovereign to subordinates. In England, in early times, it was 
made generally available through the Court of King's Bench, 
when the Central Government had little administrative 
machinery of its own. Early decisions show that there was free 
use of the writ for the enforcement of public duties of all kinds, 
for instance against inferior tribunals which refused to exercise 
their jurisdiction or against municipal corporations which did 
not duly hold elections, meetings, and so forth. In modern times, 
the mandamus is used to enforce statutory duties of public 
authorities. The courts always retained the discretion to 
withhold the remedy where it would not be in the interest of 
justice to grant it. It is also to be noticed that the statutory duty 
imposed on the public authorities may not be of discretionary 
character. A distinction had always been drawn between the 
public duties enforceable by mandamus that are statutory and 
duties arising merely from contract. Contractual duties are 
enforceable as matters of private law by ordinary contractual 
remedies such as damages, injunction, specific performance 
and declaration. In the Administrative Law (9th Edn.) by Sir 
William Wade and Christopher Forsyth (Oxford University 
Press) at p. 621, the following opinion is expressed:

"A distinction which needs to be clarified is that 
between public duties enforceable by mandamus, 
which are usually statutory, and duties arising merely 
from contract. Contractual duties are enforceable as 
matters of private law by the ordinary contractual 
remedies, such as damages, injunction, specific 
performance and declaration. They are not enforceable 
by mandamus, which in the first place is confined to 
public duties and secondly is not granted where there 
are other adequate remedies. This difference is brought 
out by the relief granted in cases of ultra vires. If for 
example a minister or a licensing authority acts 
contrary to the principles of natural justice, certiorari 
and mandamus are standard remedies. But if a trade 
union disciplinary committee acts in the same way, 
these remedies are inapplicable: the rights of its 

63I.L.R.[2021]M.P. Rajkumar Goyal Vs. Municipal Corporation, Gwalior



members depend upon their contract of membership, 
and arc to be protected by declaration and injunction, 
which accordingly arc the remedies employed in such 
cases."

32.  The Supreme Court in the case of State of Kerala Vs. M.K. Jose reported 
in (2015) 9 SCC 433 has held as under :

13. A writ court should ordinarily not entertain a writ 
petition, if there is a breach of contract involving disputed 
questions of fact. The present case clearly indicates that the 
factual disputes are involved.

14. In State of Bihar v. Jain Plastics and Chemicals Ltd., a two-
Judge Bench reiterating the exercise of power under Article 226 
of the Constitution in respect of enforcement of contractual 
obligations has stated: (SCC p. 217, para 3)

"3. ... It is to be reiterated that writ petition under Article 
226 is not the proper proceedings for adjudicating such 
disputes. Under the law, it was open to the respondent to 
approach the court of competent jurisdiction for 
appropriate relief for breach of contract. It is settled law 
that when an alternative and equally efficacious 
remedy is open to the litigant, he should be required to 
pursue that remedy and not invoke the writ jurisdiction 
of the High Court. Equally, the existence of alternative 
remedy does not affect the jurisdiction of the court to 
issue writ, but ordinarily that would be a good ground in 
refusing to exercise the discretion under Article 226."

In the said case, it has been further observed: (SCC p. 218, para 
7) 

"7. ... It is true that many matters could be decided after 
referring to the contentions raised in the affidavits and 
counter-affidavits, but that would hardly be a ground 
for exercise of extraordinary jurisdiction under Article 
226 of the Constitution in case of alleged breach of 
contract. Whether the alleged non-supply of road 
permits by the appellants would justify breach of 
contract by the respondent would depend upon facts 
and evidence and is not required to be decided or dealt 
with in a writ petition. Such seriously disputed questions or 
rival claims of the parties with regard to breach of contract 
are to be investigated and determined on the basis of 
evidence which may be led by the parties in a properly 
instituted civil suit rather than by a court exercising 
prerogative of issuing writs." 
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15. In National Highways Authority of India v. Ganga 
Enterprises, the respondent therein had filed a writ petition 
before the High Court for refund of the amount. The High Court 
posed two questions, namely, (a) whether the forfeiture of 
security deposit is without authority of law and without any 
binding contract between the parties and also contrary to 
Section 5 of the Contract Act; and (b) whether the writ petition is 
maintainable in a claim arising out of breach of contract. While 
dealing with the said issue, this Court opined that: (SCC p. 415, 
para 6)

"6. ... It is settled law that disputes relating to contracts 
cannot be agitated under Article 226 of the Constitution 
of India. It has been so held in Kerala SEB v. Kurien E. 
Kalathil, State of U.P. v. Bridge & Roof Co. (India) Ltd.  
and Bareilly Development Authority v. Ajai Pal Singh. 
This is settled law. The dispute in this case was regarding 
the terms of offer. They were thus contractual disputes 
in respect of which a writ court was not the proper 
forum. Mr Dave, however, relied upon the cases of 
Verigamto Naveen v. State of A. P. and Harminder 
Singh Arora v. Union of India. These, however, are 
cases where the writ court was enforcing a statutory 
right or duty. These cases do not lay down that a writ 
court can interfere in a matter of contract only. Thus on 
the ground of maintainability the petition should have 
been dismissed." 

16.  Having referred to the aforesaid decisions,  it is obligatory 
on our part to refer to two other authorities of this Court where it 
has been opined that under what circumstances a disputed 
question of fact can be gone into. In Gunwant Kaur v. Municipal 
Committee, Bhatinda, it has been held thus: (SCC p. 774, paras 
14-16)

"14. The High Court observed that they will not 
determine disputed question of fact in a writ petition. 
But what facts were in dispute and what were admitted 
could only be determined after an affidavit-in-reply 
was filed by the State. The High Court, however, 
proceeded to dismiss the petition in limine. The High 
Court is not deprived of its jurisdiction to entertain a 
petition under Article 226 merely because in considering 
the petitioner's right to relief questions of fact may fall 
to be determined. In a petition under Article 226 the 
High Court has jurisdiction to try issues both of fact and 
law. Exercise of the jurisdiction is, it is true, 
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discretionary, but the discretion must be exercised on 
sound judicial principles. When the petition raises 
questions of fact of a complex nature, which may for 
their determination require oral evidence to be taken, 
and on that account the High Court is of the view that 
the dispute may not appropriately be tried in a writ 
petition, the High Court may decline to try a petition. 
Rejection of a petition in limine will normally be 
justified, where the High Court is of the view that the 
petition is frivolous or because of the nature of the 
claim made dispute sought to be agitated, or that the 
petition against the party against whom relief is claimed 
is not maintainable or that the dispute raised thereby is 
such that it would be inappropriate to try it in the writ 
jurisdiction, or for analogous reasons.

15. from the averments made in the petition filed by the 
appellants it is clear that in proof of a large number of 
allegations the appellants relied upon documentary 
evidence and the only matter in respect of which 
conflict of facts may possibly arise related to the due 
publication of the notification under Section 4 by the 
Collector. 

16. In the present case, in our judgment, the High Court 
was not justified in dismissing the petition on the 
ground that it will not determine disputed question of 
fact. The High Court has jurisdiction to determine 
questions of fact, even if they arc in dispute and the 
present, in our judgment, is a case in which in the 
interests of both the parties the High Court should have 
entertained the petition and called for an affidavit-in-
reply from the respondents, and should have proceeded 
to try the petition instead of relegating the appellants to 
a separate suit."    (emphasis supplied)

17. In ABL International Ltd. v. Export Credit Guarantee 
Corpn. of India Ltd., a two-Judge Bench after referring to 
various judgments as well  as the pronouncement  in Gunwant 
Kaur and Century Spg. and Mfg. Co. Ltd. v. Ulhasnagar 
Municipal Council, has held thus:  {ABL International case, 
SCC pp. 568-69 & 572, paras 19 & 27) 

"19. Therefore, it is clear from the above enunciation of 
law that merely because one of the parties to the 
litigation raises a dispute in regard to the facts of the 
case, the court entertaining such petition under Article 
226 of the Constitution is not always bound to relegate 
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the parties to a suit. In the above case of Gunwant Kaur 
this Court even went to the extent of holding that in a 
writ petition, if the facts require, even oral evidence can 
be taken. This clearly shows that in an appropriate case, 
the writ court has the jurisdiction to entertain a writ 
petition involving disputed questions of fact and there 
is no absolute bar for entertaining a writ petition even if 
the same arises out of a contractual obligation and/or 
involves some disputed questions of fact.

*    *    *

27. From the above discussion of ours, the following legal 
principles emerge as to the maintainability of a writ petition: 

(a) In an appropriate case, a writ petition as against a 
State or an instrumentality of a State arising out of a 
contractual obligation is maintainable.

(b) Merely because some disputed questions of fact 
arise for consideration, same cannot be a ground to 
refuse to entertain a writ petition in all cases as a matter 
of rule. 

(c) A writ petition involving a consequential relief of 
monetary claim is also maintainable." 

While laying down the principle, the Court sounded a word of 
caution as under: (ABL International case, SCC p. 572, para 28) 

"28. However, while entertaining an objection as to the 
maintainability of a writ petition under Article 226 of 
the Constitution of India, the court should bear in mind 
the fact that the power to issue prerogative writs under 
Article 226 of the Constitution is plenary in nature and is 
not limited by any other provisions of the Constitution. 
The High Court having regard to the facts of the case, 
has a discretion to entertain or not to entertain a writ 
petition. The Court has imposed upon itself certain 
restrictions in the exercise of this power. (Sec 
Whirlpool Corpn. v. Registrar of Trade Marks.) And 
this plenary right of the High Court to issue a 
prerogative writ will not normally be exercised by the 
Court to the exclusion of other available remedies 
unless such action of the State or its instrumentality is 
arbitrary and unreasonable so as to violate the constitutional 
mandate of Article 14 or for other valid and legitimate 
reasons, for which the Court thinks it necessary to 
exercise the said jurisdiction."
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33. The Supreme Court in the case of Joshi Technologies International Inc. v. 
Union of India reported in (2015) 7 SCC 728 has held as under :

69. The position thus summarised in the aforesaid principles has 
to be understood in the context of discussion that preceded which 
we have pointed out above. As per this, no doubt, there is no 
absolute bar to the maintainability of the writ petition even in 
contractual matters or where there are disputed questions of fact 
or even when monetary claim is raised. At the same time, 
discretion lies with the High Court which under certain 
circumstances, it can refuse to exercise. It also follows that under 
the following circumstances, "normally", the Court would not 
exercise such a discretion:

69.1. The Court may not examine the issue unless the action has 
some public law character attached to it.

69.2. Whenever a particular mode of settlement of dispute is 
provided in the contract, the High Court would refuse to 
exercise its discretion under Article 226 of the Constitution and 
relegate the party to the said mode of settlement, particularly 
when settlement of disputes is to be resorted to through the 
means of arbitration.

69.3. If there are very serious disputed questions of fact which 
arc of complex nature and require oral evidence for their 
determination.

69.4. Money claims per se particularly arising out of contractual 
obligations are normally not to be entertained except in 
exceptional circumstances.

70. further, the legal position which emerges from various 
judgments of this Court dealing with different situations/aspects 
relating to contracts entered into by the State/public authority 
with private parties, can be summarised as under:

70.1. At the stage of entering into a contract, the State acts purely 
in its executive capacity and is bound by the obligations of 
fairness.

70.2. State in its executive capacity, even in the contractual 
field, is under obligation to act fairly and cannot practise some 
discriminations. 

70.3. Even in cases where question is of choice or consideration 
of competing claims before entering into the field of contract, 
facts have to be investigated and found before the question of a 
violation of Article 14 of the Constitution could arise. If those 
facts are disputed and require assessment of evidence the 

68 I.L.R.[2021]M.P.Rajkumar Goyal Vs. Municipal Corporation, Gwalior



correctness of which can only be tested satisfactorily by taking 
detailed evidence, involving examination and cross-examination 
of witnesses, the case could not be conveniently or satisfactorily 
decided in proceedings under Article 226 of the Constitution. In 
such cases the Court can direct the aggrieved party to resort to 
alternate remedy of civil suit, etc. 

70.4. Writ jurisdiction of the High Court under Article 226 of the 
Constitution was not intended to facilitate avoidance of 
obligation voluntarily incurred. 

70.5. Writ petition was not maintainable to avoid contractual 
obligation. Occurrence of commercial difficulty, inconvenience 
or hardship in performance of the conditions agreed to in the 
contract can provide no justification in not complying with the 
terms of contract which the parties had accepted with open eyes. 
It cannot ever be that a licensee can work out the licence if he 
finds it profitable to do so: and he can challenge the conditions 
under which he agreed to take the licence, if he finds it 
commercially inexpedient to conduct his business. 

70.6. Ordinarily, where a breach of contract is complained of, the 
party complaining of such breach may sue for specific 
performance of the contract, if contract is capable of being 
specifically performed. Otherwise, the party may sue for 
damages. 

70.7. Writ can be issued where there is executive action 
unsupported by law or even in respect of a corporation there is 
denial of equality before law or equal protection of law or if it 
can be shown that action of the public authorities was without 
giving any hearing and violation of principles of natural justice 
after holding that action could not have been taken without 
observing principles of natural justice. 

70.8. If the contract between private party and the State 
/instrumentality and/or agency of the State is under the realm of 
a private law and there is no element of public law, the normal 
course for the aggrieved party, is to invoke the remedies 
provided under ordinary civil law rather than approaching the 
High Court under Article 226 of the Constitution of India and 
invoking its extraordinary jurisdiction.

70.9. The distinction between public law and private law 
element in the contract with the State is getting blurred. 
However, it has not been totally obliterated and where the 
matter falls purely in private field of contract, this Court has 
maintained the position that writ petition is not maintainable. 
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The dichotomy between public law and private law rights and 
remedies would depend on the factual matrix of each case and 
the distinction between the public law remedies and private law 
field, cannot be demarcated with precision. In fact, each case 
has to be examined, on its facts whether the contractual relations 
between the parties bear insignia of public element. Once on the 
facts of a particular case it is found that nature of the activity or 
controversy involves public law element, then the matter can be 
examined by the High Court in writ petitions under Article 226 
of the Constitution of India to see whether action of the State 
and/or instrumentality or agency of the State is fair, just and 
equitable or that relevant factors arc taken into consideration 
and irrelevant factors have not gone into the decision-making 
process or that the decision is not arbitrary.

70.10. Mere reasonable or legitimate expectation of a citizen, in 
such a situation, may not by itself be a distinct enforceable right, 
but failure to consider and give due weight to it may render the 
decision arbitrary, and this is how the requirements of due 
consideration of a legitimate expectation forms part of the 
principle of non-arbitrariness.

70.11. The scope of judicial review in respect of disputes falling 
within the domain of contractual obligations may be more 
limited and in doubtful cases the parties may be relegated to 
adjudication of their rights by resort to remedies provided for 
adjudication of purely contractual disputes. 

71. Keeping in mind the aforesaid principles and after 
considering the arguments of the respective parties, we are of 
the view that on the facts of the present case, it is not a fit case 
where the High Court should have exercised discretionary  
jurisdiction under Article 226 of the Constitution. - First, the 
matter is in the realm of pure contract. It is not a case where 
any statutory contract is awarded. 

34. The Supreme Court in the case of Surya Construction (Supra) has held as 
under :

3. It is clear, therefore, from the aforesaid order dated 22-3-2014 
that there is no dispute as to the amount that has to be paid to the 
appellant. Despite this, when the appellant knocked at the doors 
of the High Court in a writ petition being Writ Civil No. 25216 
of 2014, the impugned judgment dated 2-5-2014 [Surya 
Construction v. State of U.P., 2014 SCC OnLine All 6071] 
dismissed the writ petition stating that disputed questions of fact 
arise and that the amount due arises out of a contract. We are 
afraid the High Court was wholly incorrect inasmuch as there 
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was no disputed question of fact. On the contrary, the amount 
payable to the appellant is wholly undisputed. Equally, it is well 
settled that where the State behaves arbitrarily, even in the realm 
of contract, the High Court could interfere under Article 226 of 
the Constitution of India (ABL International Ltd. v. Export 
Credit Guarantee Corpn. of India Ltd. [ABL International Ltd. 
v. Export Credit Guarantee Corpn. of India Ltd., (2004) 3 SCC 
553] )

35. If the facts and circumstancs of the present case are considered, then it is 
clear that in view of the amended provisions of Rule 15-A of Rules, 1998, a 
Scheme was floated by the State Govt, for regularization of illegal colonies and 
accordingly, the respondents were asked to carry on the development work in the 
illegal colonies resulting in invitation of NIT's. As already pointed out, the 
respondent was also required to arrange 50% of the total expenses and the rest of 
the 50% expenses were to be borne by the inhabitants and the amount of the public 
participation scheme / fund of parlimentarian (sic: Parliamentarian)/ legislature 
fund was deemed to be the amount in the amount deposited by the inhabitant.  
However, after the declaration of amended provisions of Rule 15-A of Rules, 
1998 as ultra vires, the State  Govt.   also  could   not  release   its  share.  Under  
these circumstances, this Court is of the considered opinion, that there exists a 
dispute between the Petitioner and the respondent and accordingly he should have 
approached the Dispute Resolution System as provided in Clause 12 of the 
General Conditions of Contract.

36. It is next contended by the counsel for the petitioner that so far as the 
question of limitation is concerned, the petitioner was never informed about the 
reasons for not making the payment, therefore, no cause of action had arisen, thus, 
the petitioner could not approach the Dispute Resolution System as provided 
under Clause 12 of the General Conditions of Contract.

 37. Considered the submissions made by the counsel for the petitioner.

38. The petitioner has filed the copies of the note-sheet prepared by the 
respondent in all three different cases. The relevant part of note-sheet which was 
prepared in Case No. 271/18x3/6 is at page 59 of the writ petition. This document 
has been filed by the petitioner after obtaining under the Right to Information Act 
and the relevant part of this note-sheet reads as under:-

^^50% jkf'k dkyksuh jgokfl;ksa ls tek djk;sA ¼dk;Zokgh & tkudkjh 
'kk[kk½

uLrh RAD ijh{k.kkFkZA

  gLrk{kj

  8@10@18
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mijksDr Vhi vuqlkj fujkdj.k i'pkr izdj.k izLrqr fd;k tkosA

  gLrk{kj

9@10@19**

39. After the note-sheet was obtained by the petitioner under the Right to 
Information Act, he had come to know that there is an audit objection that 50% of 
the share of inhabitant should be deposited and only thereafter the further 
proceedings for releasing the amount can be taken. Although the date of receipt of 
this note-sheet under the Right to Information Act is not clear but this petition was 
filed on 27.03.2020, therefore, it is clear that atleast on 23.07.2020, the petitioner 
was aware of the reason due to which his payment has been withheld but instead of 
approaching the Dispute Resolution System, he has approached this Court. 
Whether the dispute of the petitioner has become barred by limitation or not is a 
disputed question of fact, which cannot be decided by this Court while exercising 
power under Article 226 of the Constitution of India. Since this Court has already 
come to a conclusion that there is a dispute between the petitioner and respondent 
and the petitioner has an efficacious remedy of approaching the Dispute 
Resolution System as provided under Clause 12 of the General Conditions of 
Contract, therefore, this petition is dismissed with liberty to the petitioner that if 
he so desires, then he can avail the alternative remedy, which is available to him. If 
any dispute is raised by the petitioner as provided under Clause 12 of the General 
Conditions of Contract, then the authority shall be well within its right to consider 
the question of limitation after taking into consideration, the date of supply of 
documents under the Right to Information Act.

40. With aforesaid observations, the petition fails and is hereby dismissed.

Petition dismissed

I.L.R. [2021] M.P. 72
WRIT PETITION 

Before Mr. Justice Prakash Shrivastava
WP No. 15521/2020 (Indore) decided on 11 November, 2020

SAYAJI HOTELS LTD.  …Petitioner                                                                                                                                                     

Vs.

INDORE MUNICIPAL CORPORATION & ors.  …Respondents

� Municipal Corporation Act, M.P. (23 of 1956), Section 138(4) – 
Appellate Authority – Principle of Natural Justice – Opportunity of Hearing – 
Held – If one authority, person or committee hears the appeal and the other 
person, Authority or Committee decides it without any further hearing, such 
procedure is not in consonance with principle of natural justice – Appellate 
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authority Mayor-in-Council without hearing the parties, merely on basis of 
opinion of Committee, dismissed the appeal – Principle of natural justice 
violated – Impugned order set aside – Matter remanded back to appellate 
authority – Petition partly allowed.  (Paras 6, 11, 12 & 15)

� uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk 138¼4½ & vihyh 
izkf/kdkjh & uSlfxZd U;k; dk fl)kar & lquokbZ dk volj & vfHkfu/kkZfjr & ;fn ,d 
izkf/kdkjh] O;fDr ;k lfefr] vihy lqurh gS vkSj vU; O;fDr] izkf/kdkjh ;k lfefr] 
fcuk vkxs fdlh lquokbZ ds mldk fofu'p; djrh gS] mDr izfØ;k uSlfxZd U;k; ds 
fl)kar ds vuq:i ugha gS&vihyh izkf/kdkjh es;j&bu&dkmafly us i{kdkjksa dks lqus 
fcuk] ek= lfefr dh jk; ds vk/kkj ij] vihy [kkfjt dh & uSlfxZd U;k; ds fl)kar 
dk mYya?ku fd;k x;k&vk{ksfir vkns'k vikLr&ekeyk] vihyh izkf/kdkjh dks 
izfriszf"kr&;kfpdk va'kr% eatwjA
Cases referred:

AIR 1959 SC 308, (2011) 2 SCC 258, (2017) 15 SCC 702.

Vijay Asudani, for the petitioner. 
Rishi Tiwari, for the respondent Nos. 1 to 4. 

O R D E R 

PRAKASH SHRIVASTAVA,  J. :- By this writ petition, the petitioner has 
challenged the order dated 9/2/2016 in respect of the levy of penalty and the 
appellate order dated 4/2/2020 as also the order passed by the respondent No.3 
dated 5/2/2018.

2.  The case of the petitioner is that in the proceeding relating to the property 
tax, the order dated 9/2/2016 was passed whereby penalty of five times on account 
of more than 10% difference in the measurement of the area was maintained. 
Against this order petitioner had preferred appeal before the Mayor-in-Council 
u/S.138(4) of the Municipal Corporation Act, 1956 (for short "the Act") and the 
Committee constituted by the Mayor-in-Council had heard the petitioner and 
passed the impugned order dated 5/2/2018 and whereupon the Mayor-in-Council 
had passed the consequential order dated 4/2/2020. 

3.  Though, in the writ petition various grounds have been raised, but counsel 
for petitioner has mainly argued the ground that the Committee constituted by the 
Mayor-in-Council had heard the petitioner whereas the final order was passed by 
the Mayor-in-Council without giving any opportunity of hearing, therefore, the 
order of the Mayor-in-Council suffers for the defect of non compliance of 
principles of natural justice.

4.  The stand of the counsel for respondents is that the Committee was 
constituted by the Mayor-in-Council in accordance with the provisions of the Act 
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and the said Committee had given an opportunity of hearing to the petitioner and 
thereafter had passed the order dated 5/2/2018 which was followed by the order of 
the Mayor-in-Council dated 4/2/2020, therefore, the principles of natural justice 
has been adequately followed.

5. Having heard the learned counsel for parties and on perusal of the record, 
it is noticed that the appeal was preferred by the petitioner against the penalty 
order dated 9/2/2016 before the Mayor-in-Council   u/S.138(4) of the Act.   The 
relevant provisions contained in sub section (3) and (4) of Sec.138 are reproduced 
below:-

"138(3) The variation up to ten percent on either side in the 
assessment made under sub-section (2) shall be ignored. In 
cases where the variation is more than ten percent, the owner of 
land or building, as the case may be, shall be liable to pay 
penalty equal to five times the difference of self assessment 
made by him and the assessment made by the Corporation.

(4)    An appeal shall lie to the Mayor-in-Council against the 
orders passed under sub-section (3)."

6.  Sub-section (4) clearly provides that the appeal lies before the Mayor-in-
Council . Rule 11 of the Madhya Pradesh Municipality (Determination of Annual 
Letting Value of Building/Lands) Rules, 1997 also provides for the limitation and 
hearing of the appeal against the order of penalty and reads as under:- 

"11- Scrutiny of the return.-- If on the scrutiny of return 
received under [Rule 10], it is found by the Municipal Officer 
that any information mentioned therein is not correct or is 
doubtful or he deems it necessary to reassess the annual letting 
value due to any reasons, then the Municipal Officer may take 
action for the reassessment of the annual letting value under the 
provisions of the Act.

Provided that in the reassessment, the variation up to ten percent 
on either side shall be ignored but where the variation is more 
than ten per cent, the owner of land or building, as the case may 
be, shall be liable to pay such penalty which will be equal to five 
times of the amount of difference of self assessment made by 
such owner and the reassessment made by the Municipality.

Provided further that against the order passed by the Municipal 
Officer under the first provision, an appeal may be filed before 
the Mayor-in-Council in case of a Municipal Corporation and 
President-in-Council, in case of a Municipal Council or Nagar 
Panchayat within thirty days from the date of passing the orders, 
on which the Mayor-in-Council or President-in-Council, as the 
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case may be, after hearing the parties concerned, shall give its 
decision, which shall be final."

7.  In terms of the aforesaid Rule, the Mayor-in-Council is required to give its 
decision in appeal after hearing  the concerned parties.

8.  The reliance of the counsel for Municipal Corporation is on Sec.45 of the 
Act which reads as under:-

"45. Power of Mayor-in-Council to appoint sub-
committees.-- The Mayor-in-Council may appoint one or more 
sub-committees from amongst its members, which shall consist 
of such number of members as it may fix and may refer to it any 
matter pending before it for enquiry and report or opinion."

9. In terms of Sec.45, the Mayor-in-Council is empowered to appoint a 
Committee and refer any matter pending before it to the Committee for "enquiry 
and report or opinion". In the present case, record reflects that the appeal was 
preferred by the petitioner before the Mayor-in-Council and the Mayor-in-
Council had referred the matter to the Three Member Committee and Three 
Member Committee had given the hearing to the petitioner and thereafter by 
Annexure P/9 dated 5/2/2018 had formed the opinion against the  petitioner and 
sent back the matter to the Mayor-in-Council for decision.

10.  It is not in dispute that no opportunity of hearing was given by the Mayor-
in-Council to the petitioner and Mayor-in-Council vide order dated 4/2/2020 on 
the basis of the opinion of the Committee has dismissed the appeal. 

11. The aforesaid facts clearly reveals two important aspects of the matter. 
Firstly though the opportunity was given to the parties before the Committee 
constituted by the Mayor-in-Council, but no opportunity was given to the parties 
before the Mayor-in-Council which was the appellate authority and secondly the 
Committee was only empowered to give its opinion which the Committee had 
forwarded and the Mayor-in-Council had mechanically agreed with the opinion 
and dismissed the appeal. 

12.  If one Authority, person or Committee hears the appeal and the other 
person, Authority or Committee decides it without any further hearing, then such 
a procedure and decision is violative of the fundamental principles of natural 
justice. Such a decision cannot be approved and held to be in consonance with the 
principles of audi alteram partem. The Constitution Bench of the Supreme Court 
in the matter of Gullapalli Nageshwara Rao and others Vs. Andhra Pradesh State 
Road Transport Corporation & another AIR 1959 SC 308 considering the similar 
issue has held:-

"31- The second objection is that while the Act and the 
Rules framed thereunder impose a duty on the State 
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Government to give a personal hearing, the procedure prescribed 
by the Rules impose a duty on the Secretary to hear and the Chief 
Minister to decide. This divided responsibility is destructive of 
the concept of judicial hearing. Such a procedure defeats the 
object of personal hearing. Personal hearing enables the 
authority concerned to watch the demeanour of the witnesses 
and clear-up his doubts during the course of the arguments, and 
the party appearing to persuade the authority by reasoned 
argument to accept his point of view. If one person hears and 
another decides, then personal hearing becomes and empty 
formality. We therefore hold that the said procedure followed in 
this case also offends another basic principle of judicial 
procedure."

13. In the matter of Automotive Tyre Manufacturers Association Vs. 
Designated Authority and Others  (2011) 2 SCC 258 in a case where designated 
authority had conducted the proceedings and thereafter successor designated 
authority had passed the order without giving an opportunity of hearing, the 
Hon'ble Supreme Court has found such an order to be vitiated on account of non 
compliance of the basic principles of audi alteram partem by holding that if one 
person hears and another decides, then personal hearing becomes an empty 
formality. In the above case Hon'ble Supreme Court has held that:-

"83. The procedure prescribed in the 1995 Rules imposes a 
duty on the DA to afford to all the parties, who have filed 
objections and adduced evidence, a personal hearing before 
taking a final decision in the matter. Even written arguments are 
no substitute for an oral hearing. A personal hearing enables the 
authority concerned to watch the demeanour of the witnesses, 
etc. and also clear up his doubts during the course of the 
arguments. Moreover, it was also observed in Gullapalli, if one 
person hears and other decides, then personal hearing becomes 
an empty formality.

84. In the present case, admittedly, the entire material had 
been collected by the predecessor of the DA; he had allowed the 
interested parties and/or their representatives to present the 
relevant information before him in terms of Rule 6(6) but the 
final findings in the form of an order were recorded by the 
successor DA, who had no occasion to hear the appellants 
herein. In our opinion, the final order passed by the new DA 
offends the basic principle of natural justice. Thus, the 
impugned notification having been issued on the basis of the 
final findings of the DA, who failed to follow the principles of 
natural justice, cannot be sustained. It is quashed accordingly."
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14.  Similarly in the matter of Kanachur Islamic Education Trust (R) Vs. 
Union of India and Another (2017) 15 SCC 702 the Supreme Court taking note of 
the Rule of fair hearing has held that this rule castes an obligation on the 
adjudicator to ensure fairness in procedure and action. In this regard it has been 
held that:-

In  the  predominant factual  setting,  noted hereinabove, 
the approach of the respondents is markedly incompatible with 
the essence and import of the proviso to Section 10 A (4) 
mandating against disapproval by the Central Government of 
any scheme for establishment of a college except after giving 
the person or the college concerned a reasonable opportunity of 
being heard. Reasonable opportunity of hearing which is 
synonymous to "fair hearing", it is not longer res integra is an 
important ingredient of audi alteram partem rule and embraces 
almost every facet of fair procedure. The rule of "fair hearing" 
requires that the affected party should be given an opportunity 
to meet the case against him effectively and the right to fair 
hearing takes within its fold a just decision supplemented by 
reasons and rationale. Reasonable opportunity of hearing or 
right to "fair hearing" casts a steadfast and sacrosanct obligation 
on the adjudicator to ensure fairness in procedure and action, so 
much so that any remiss or dereliction in connection therewith 
would be at the pain of invalidation of the decision eventually 
taken. Every executive authority empowered to take an 
administrative action having the potential of visiting any person 
with civil consequences must take care to ensure that justice is 
not only done but also manifestly appears to have been done."

15.  In the present case the appellate authority Mayor-in-Council was required to 
hear the parties and decide the appeal, but the Mayor-in-Council without hearing the 
parties merely on the basis of the opinion of the Committee constituted u/S.45 has 
dismissed the appeal, therefore, the principles of natural justice has been clearly 
violated. The Rules requiring hearing has also been given a go by, therefore, the 
order of the Mayor-in-Council dated 4/2/2020 cannot be sustained and is hereby 
set aside. The appellate authority is now required to hear the concerned parties and 
pass a fresh order in the appeal in accordance with law. It is pointed out that in the 
mean while the  Mayor-in-Council  has  been  superseded by  the Administrator. 
Counsel for parties have no objection if the appeal is heard by the Administrator.

16.  Having regard to the above analysis, the writ petition is partly allowed 
to the extent indicated above.

Petition partly allowed
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I.L.R. [2021] M.P. 78
WRIT PETITION 

Before Mr. Justice Sujoy Paul
WP (S) No. 12216/2004 (Jabalpur) decided on 3 December, 2020

A.A. ABRAHAM  …Petitioner

Vs.

STATE OF M.P. & ors.                               …Respondents

A. Civil Services (Classification, Control and Appeal) Rules, M.P. 
1966, Rule 15 – Further Inquiry & Denovo Inquiry/Re-inquiry – Held – Since 
charge-sheet remained the same, previous charge-sheet was not set aside, 
just because no witness was examined, disciplinary authority directed to 
conduct further inquiry – It cannot be termed as denovo inquiry/re-inquiry – 
Respondent directed to conclude the inquiry – Petition disposed. (Para 10)

d- flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 
15 & vfrfjDr tkap o u;s fljs ls tkap@iqu% tkap & vfHkfu/kkZfjr & pwafd vkjksi&i= 
ogh Fkk] iwoZ vkjksi&i= dks vikLr ugha fd;k x;k Fkk] ek= D;ksafd fdlh lk{kh dk 
ijh{k.k ugha fd;k x;k Fkk] vuq'kklfud izkf/kdkjh dks vfrfjDr tkap lapkfyr djus 
gsrq funsf'kr fd;k x;k & bls u;s fljs ls tkap@iqu% tkap ugha dgk tk ldrk & 
izR;FkhZ dks tkap lekIr djus gsrq funsf'kr fd;k x;k & ;kfpdk fujkd`rA 

B. Civil Services (Pension) Rules, M.P., 1976, Rule 9(2) – 
Departmental Inquiry – Retired Employee – Expression “shall be continued 
and concluded” – Held – If inquiry is instituted before retirement of a 
government employee, it shall continue in the same manner and shall be 
deemed to be proceedings under Pension Rules – This deeming provision 
permits the authority who has initiated the inquiry to conclude it.  (Para 11)+

[k- flfoy lsok ¼isa'ku½ fu;e] e-Á-] 1976] fu;e 9¼2½ & foHkkxh; tkap & 
lsokfuo`Rr deZpkjh & vfHkO;fDr **pkyw jgsaxh vkSj lekIr dh tkosaxh** & vfHkfu/kkZfjr 
& ;fn ,d 'kkldh; deZpkjh dh lsokfuo`fRr ds iwoZ tkap lafLFkr dh tkrh gS] rks og 
mlh Hkkafr tkjh jgsxh rFkk isa'ku fu;eksa ds varxZr dk;Zokgh ekuh tkosxh & ;g /kkj.kk 
mica/k tkap lafLFkr djus okys izkf/kdkjh dks mls fu"df"kZr djus dh vuqefr iznku 
djrk gSA 

C. Civil Services (Pension) Rules, M.P., 1976, Rule 9(1) & (2) – 
Departmental Inquiry – Retired Employee – Punishment – Held – The 
initiating/disciplinary authority cannot impose punishment to retired 
employee indeed, he is under statutory obligation to submit his report 
regarding findings submitted by Inquiry Officer which is finally placed 
before Governor for decision under Rule 9(1) of Pension Rules. (Para 12)
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x- flfoy lsok ¼isa'ku½ fu;e] e-Á-] 1976] fu;e 9¼1½ o ¼2½ & foHkkxh; 
tkap & lsokfuo`Rr deZpkjh & n.M & vfHkfu/kkZfjr & vkjaHk djus okyk@vuq'kklfud 
izkf/kdkjh okLro esa ,d lsokfuo`Rr deZpkjh ij n.M vf/kjksfir ugha dj ldrk] og 
tkap vf/kdkjh }kjk izLrqr fd;s x;s fu"d"kksZa ds laca/k esa viuk izfrosnu izLrqr djus 
dh dkuwuh ck/;rk ds v/khu gS] tks fd isa'ku fu;eksa ds fu;e 9¼1½ ds varxZr fofu'p; 
gsrq vafre :i ls jkT;iky ds le{k j[kk tkrk gSA 

D. Civil Services (Pension) Rules, M.P., 1976, Rule 64 – Retiral 
Dues – Held – In view of Rule 64, no fault can be found if department has not 
released full pension and gratuity and had only released anticipatory pension 
subject to outcome of inquiry.  (Para 13)

?k- flfoy lsok ¼isa'ku½ fu;e] e-Á-] 1976] fu;e 64 & lsokfuo`fRr ns;d 
& vfHkfu/kkZfjr & fu;e 64 dks n`f"Vxr j[krs gq,] dksbZ nks"k ugha fudkyk tk ldrk 
;fn foHkkx us iwjh isa'ku ,oa minku tkjh ugha fd;k gS rFkk tkap ds ifj.kke ds v/khu 
dsoy vfxze isa'ku tkjh dh gSA 

E. Constitution – Article 300A – Retiral Dues – Held – Retiral dues 
of employee cannot be treated as bounty, it is his right under Article 300A of 
Constitution.  (Para 13)

M- lafo/kku & vuqPNsn 300A & lsokfuo`fRr ns;d & vfHkfu/kkZfjr & 
deZpkjh ds lsokfuo`fRr ns;dksa dks migkj Lo:i ugha ekuk tk ldrk] lafo/kku ds 
vuqPNsn 300A ds varxZr ;g mldk vf/kdkj gSA 

Cases referred :

1971 (2) SCC 102, 2014 (10) SCC 589, 2013 (12) SCC 210, AIR 1991 SC 
2010.

 R.N. Roy, for the petitioner.
 Rahul Deshmukh, P.L. for the respondent/State. 

O R D E R

SUJOY PAUL, J.:-In this petition filed under Article 226 of the 
Constitution, the petitioner has called in question the legality, validity and 
propriety of order dated 02.09.2004 whereby the Commissioner, Health Services, 
M.P. directed to conduct a reinquiry against the petitioner. In addition, petitioner 
has prayed for a direction to release his retiral dues.

2.  Draped in brevity, the relevant facts are that the petitioner was working as 
District Maleria (sic : Malaria) Officer at Betul. In the year 2000, some persons 
died in District Hospital, Betul due to maleria (sic : malaria). A question was 
raised in the State Legislative Assembly regarding death of citizens. Thereafter, a 
major penalty charge-sheet dated 24.02.2001 was issued to the petitioner. The 
petitioner submitted his reply. Since department was not satisfied with the reply, a 

79I.L.R.[2021]M.P. A.A. Abraham Vs. State of M.P.



departmental enquiry was instituted by appointing Presiding Officer and Inquiry 
Officer. The petitioner retired on attaining the age of superannuation on 
29.12.2001 whereas first Inquiry Officer was appointed on 28.08.2001. The first 
Inquiry Officer could not complete the inquiry and; therefore, another Inquiry 
Officer was appointed by order dated 05.11.2003 Annexure R/1. The petitioner 
was placed under suspension during his service. The suspension order was 
revoked by order dated 30.05.2002 (Annexure P/7).

3.  Shri R.N. Roy, learned counsel for the petitioner submits that the Inquiry 
Officer conducted and completed the inquiry and submitted his report dated 
19.06.2004 (Annexure P/12). Five charges levelled against the petitioner were not 
found to be proved. The inquiry report was placed before the Commissioner, 
Health Services, M.P. who, in turn, passed the impugned order dated 02.09.2004 
(Annexure P/14). Criticising this order, learned counsel for the petitioner urged 
that - (i) learned Commissioner has set aside the conclusion drawn by the Inquiry 
Officer and directed to conduct 'reinquiry'. This runs contrary to Rule 15 of 
Madhya Pradesh Civil Services (Classification, Control and Appeal) Rules, 1966 
(hereinafter referred to as 'CCA Rules'). Under the said Rule, disciplinary 
authority is only empowered to conduct a 'further inquiry' and not a 'denovo 
inquiry' or 'reinquiry'. In supprot (sic: support) of this contention, he placed 
reliance on judgments of Supreme Court reported in 1971 (2) SCC 102 (K.R. Deb 
vs. The Collector of Central Excise, Shillong) and 2014 (10) SCC 589 (Vijay 
Shankar Pandey vs. Union of India and another); (ii) after the retirement of 
petitioner, inquiry could have been continued only under Rule 9(2) of the Madhya 
Pradesh Civil Services (Pension) Rules, 1976 (for short 'Pension Rules') and not 
under the CCA Rules. By placing heavy reliance on the proviso to Rule 9(2) of the 
Pension Rules, Shri Roy urged that the disciplinary authority/ Commissioner has 
no authority, jurisdiction and competence to pass the order dated 02.09.2004; (iii) 
the respondents committed error in not releasing the entire pension and gratuity to 
the petitioner. Their action is erroneous whereby they only granted anticipatory 
/provisional pension to the petitioner. By placing reliance on 2013 (12) SCC 210 
(State of Jharkhand and others vs. Jitendra Kumar Srivastava and another), Shri 
Roy urged that in the light of this judgment, the petitioner is entitled to get entire 
retiral dues including pension and gratuity.

4. Per contra, Shri Rahul Deshmukh, learned Panel Lawyer for the State 
supported the impugned order by contending that under Rule 9(2)(a) of the 
Pension Rules, the authority who instituted the departmental enquiry against the 
petitioner when he was admittedly in service, has every right to continue and 
conclude the inquiry against the petitioner. In exercise of that power, the 
disciplinary authority/authority who instituted the inquiry found that the Inquiry 
Officer's report is cryptic in nature because petitioner was facing five grave 
charges and no prosecution witness entered the witness box nor any documents 
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were placed against the petitioner. Considering the aforesaid, the disciplinary 
authority directed 'reinquiry/further inquiry' which by no stretch of imagination 
can be treated to be 'denovo inquiry' or 'reinquiry'. He urged that the disciplinary 
proceeding begins with issuance of charge-sheet and in the instant case, the 
charge-sheet was not cancelled which shows that inquiry will proceed on the basis 
of same charge-sheet. Hence, this 'further inquiry' ordered is in consonance with 
Rule 15 of CCA Rules.

5. Shri Deshmukh urged that in the teeth of proviso to Rule 9(2), it is clear 
that after obtaining the finding regarding inquiry, the authority who initiated the 
inquiry shall submit his report before the Governor thereupon the Governor is 
obliged to take a decision as per Rule 9(1) of the Pension Rules. The department 
has followed the said procedure and hence order is neither without jurisdiction 
nor it suffers from any procedual (sic: procedural) impropriety which warrants 
interference by this Court. Countering the argument regarding grant of release of 
full pension and gratuity, Shri Deshmukh placed reliance on Rule 64 of the 
Pension Rules.

6. No other point is pressed by learned counsel for the parties.

7. I have bestowed my anxtious (sic: anxious) consideration on the rival 
contentions of parties and perused the record.

8. There are three core issues involved in this matter - (i) whether the 
direction contained in the impugned order dated 02.09.2004 (Annexure P/14) 
amounts to holding a 'denovo/reinquiry'?; (ii) whether under Rule 9(2) of the 
Pension Rules, the disciplinary authority was empowered to continue with the 
inquiry after petitioner's retirement and pass the impugned order of 'reinquiry'? 
and (iii) whether department was justified in only granting anticipatory/ 
provisional pension to the petitioner ?

Issue No.(i) and (ii):

9.  Both the issues are interrelated and; therefore, I deem it proper to decide 
these issues jointly.

10.  Before dealing with the factual aspects, reference may be made to Rule 15 
of CCA Rules which makes it clear that disciplinary authority is empowered to 
direct a further inquiry. Thus, the pivotal question is whether the direction so 
contained in order dated 02.09.2004 amounts to directing a 'further inquiry' or 
'denovo inquiry/reinquiry'. It is apt to reproduced the relevant portion of the order 
which reads as under: 

vkns'k
lapkyuky; ds vkns'k Ø-@4@f'kdk- 2@03@3212 fnukad 

05@11@03 }kjk Jh ,-,- vczkge lsok fuo`Rr ftyk eys- vf/kdkjh cSrwy 
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ds fo:) lafLFkr foHkkxh; tkap izdj.k esa Jh th-,y-lksuh] fu'psruk 
fo'ksftyk fpfdRlky; cSrwy dks tkap vf/kdkjh fu;qDr fd;k x;k FkkA 
tkap vf/kdkjh }kjk izdj.k dh tkap dj tkap izfrosnu eq[; fpfdRlk ,oa 
LokLF; vf/kdkjh] cSrwy }kjk fnukad 7-7-2004 dks izLrqr fd;k x;kA tkap 
izfrosnu esa tkap vf/kdkjh us ;g fu"d"kZ fn;k gS fd 'kkldh; i{k dk 
leFkZu djus gsrq 'kkldh; xokg mifLFkr ugha gq;s] bl dkj.k yxk;s x;s 
vkjksi izekf.kr ugha ik;s x;sA izkIr tkap izfrosnu dk ijh{k.k fd;k x;k] 
izdj.k esa vkjksi xaHkhj izo`fRr ds Fks vr% bl izdj.k esa iw.kZ tkap djk;k 
tkuk vko';d gSA

vr% eSa eukst >kykuh] vk;qDr LokLF; lsok,s] e/;izns'k tkap 
vf/kdkjh }kjk izLrqr tkap izfrosnu ds fu"d"kksZ dks vekU; djrs gq, iwoZ esa 
Hkh tkjh vkjksi i=ksa ds fcUnqvksa ij iqu% tkap vknsf'kr djrk gwWA

Jh ,-,- vczkge lsok fuo`Rr ftyk eysfj;k vf/kdkjh cSrwy ds fo:)  
lafLFkr bl foHkkxh; tkap izdj.k esa Jh ds-,y- lkgw] la;qDr lapkyd 
LokLF; lsok;sa lapkyuky; dks tkap vf/kdkjh ,oa eq[; fpfdRlk ,oa 
LokLF; vf/kdkjh cSrwy dks izLrqrdrkZ vf/kdkjh fu;qDr fd;k tkrk gSA 
rFkk tkap vf/kdkjh dks funsZf'kr fd;k tkrk gS fd izdj.k dh tkap ,d ekg 
esa iw.kZ dj tkap izfrosnu izLrqr djsaA

  gLrk-@&
  ¼eukst >ykuh½
  vk;qDr LokLF; lsok;sa] e/;izns'k
i`"B Ø-@4@f'kdk-@Mh-bZ-2@2004@3829 Hkksiky] fnukad 02@09@04

(Emphasis supplied)

A careful reading of this order makes it clear that initiating authority came to hold 
that the Inquiry Officer has submmitted a report which shows that no 
departmental/prosecution witnesses entered the witness box and; therefore, 
charges could not be proved. He further opined that since charges are serious in 
nature, a complete inquiry needs to be conducted in the present matter. On this 
basis, he disallowed the conclusion drawn by Inquiry Officer and directed to 
reinquire the matter on the basis of the charge-sheet already in existence i.e. 
24.02.2001 (Annexure P/2). The Apex Court in AIR 1991 SC 2010 (Union of 
India vs. K.V. Jankiraman and others) opined that a disciplinary proceeding is 
initiated/begins with the issuance of the charge-sheet. In the instant case, I find 
substance in the argument of Shri Deshmukh that since charge-sheet remained the 
same and previous charge-sheet is not set aside by directing issuance of fresh 
charge-sheet, the impugned order does not contain direction of conducting 
'denovo inquiry' or 'reinquiry'. Learned counsel for the petitioner placed heavy 
reliance on the judgment of Supreme Court in K.R. Deb (Supra) which is followed 
in the case of Vijay Shankar Pandey (Supra). Para 12 of the judgment of K.R. 
Deb(Supra) reads as under:
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"12.  It seems to us that Rule 15, on the face of it, really provides for 
one inquiry but it may be possible if in a particular case there has been 
no proper enquiry because some serious defect has crept into the inquiry 
or some important witnesses were not available at the time of the inquiry 
or were not examined for some other reason, the Disciplinary Authority 
may ask the Inquiry Officer to record further evidence. But there is no 
provision in Rule 15 for completely setting aside previous inquiries on 
the ground that the report of the Inquiring Officer or Officers does not 
appeal to the Disciplinary Authority. The Disciplinary Authority has 
enough powers to reconsider the evidence itself and come to its own 
conclusion under Rule 9. "

The Apex Court opined that if serious defect has crept in into the inquiry or 
witnesses were not available when inquiry was held, disciplinary authority may 
direct the Inquiry Officer to record further evidence. This is exactly what had 
happened in the instant case. No witness on the side of prosecution was examined 
and; therefore, considering the gravity of charges, the disciplinary authority 
directed to conduct a further inquiry. Thus, the decision of disciplinary authority 
is infirmity with Rule 15 of the CCA Rules and the law laid down in K.R. 
Deb(Supra) and Vijay Shankar Pandey(Supra). The said judgments are of no 
assistance to the petitioner.

11.  So far anciliary (sic: ancillary) argument that after retirment of petitioner 
with effect from 29.12.2001, the inquiry under the CCA Rules could not have 
continued is concerned, suffice it to say that Rule 9(2) of the Pension Rules 
provides that if inquiry is instituted before retirement of a government employee, 
it shall continue in the same manner and shall be deemed to be proceedings under 
the Pension Rules. This deeming provision/fiction permits the authority who has 
initiated the inquiry to conclude it. Rule 9(1) and (2)(a) of the Pension Rules needs 
reproduction:

"9. Right of Governor to withhold or withdraw pension-

(2)(a) The departmental proceedings [xxx], if instituted while the 
Government servant was in service whether before his retirement or 
during his re-employment, shall, after the final retirement of the 
Government servant, be deemed to be proceedings under this rule and 
shall be continued and concluded by the authority by which they were 
commenced, in the same manner as if the Government servant had 
continued in service :

Provided that where the departmental proceedings are instituted by an 
authority subordinate to the Governor, that authority shall submit a 
report regarding its findings to the Governor. "

(Emphasis supplied)

A plain reading of Rule 9(2)(a) of the Pension Rules leaves no room for any doubt 
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that disciplinary authority/authority who initiated/commenced the inquiry is 
empowered to conclude it in the same manner as if the Government employee had 
continued in service. The expression "shall be continued and concluded" by the 
authority by which they were commenced are of paramount importance which 
bestows power to the initiating authority to conclude the inquiry. Needless to 
emphasise that inquiry is concluded with imposition of punishment. This power 
of imposition of punishment is cut down by inserting proviso to sub-rule (2) of 
Rule 9 of the Pension Rules.

12. A holistic reading of Rule 9 of the Pension Rules shows that the ultimate 
decision to punish a retired employee is within the province of the Governor. In 
the case of a retired employee, as noticed above, the departmental enquiry so 
instituted before his retirement shall continue in the same manner and the 
disciplinary authority/authority instituted the proceedings is required to submit a 
report regarding Enquiry Officer's findings to the Governor. To elaborate, in case 
of retired employee the inquiry will proceed in the same manner as if employee 
was in service, inquiry officer will submit his findings and disciplinary authority 
will submit his report regarding the said findings to the Governor. Thus, as per 
Rule 9 of the Pension Rules, the initiating/disciplinary authority cannot impose 
the punishment, indeed, he is under a statutory obligation to submit his report 
regarding the findings submitted by the Inquiry Officer. His report alongwith the 
findings of Inquiry Officer needs to be placed before the Governor who, in turn, 
will take a decision as per sub-rule (1) of Rule 9 of the Pension Rules.

Issue No.(iii):

13. In view of catena of judgments of Supreme Court including the judgment 
of Jitendra Kumar Shrivastava (Supra), it is clear that the retiral dues of an 
employee cannot be treated as bounty. The same are his right under Article 300A 
of the Consitution (sic: Constitution). However, a minute reading of this judgment 
in Jitendra Kumar Shrivastava (Supra) makes it clear that in the said case, the 
State Government had withheld the retiral dues on the basis of an executive 
instruction. The Supreme Court after considering the scope and ambit of Article 
300A of the Constituion (sic: Constitution) came to hold that such retiral dues can 
be withheld only by an enabling provision which has force of law and not on the 
basis of executive fiat. In the present case, as pointed out, Rule 64 of the Pension 
Rules (issued in exercise of power proviso to Article 309 of the Constituion (sic: 
Constitution)) empowers the Government to release anticipatory pension 
pending completion of departmental enquiry/ criminal case. In view of this rule, 
no fault can be found if department has not released the full pension and gratuity to 
the petitioner and decided to release anticipatory pension subject to outcome of 
the inquiry. Pertinently, in the present case, inquiry could not be concluded during 
the pendency of this case because ex-parte ad interim order was passed by this 
Court.
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14.  In view of foregoing analysis, I am unable to hold that impugned order 
suffers from any illegality which warrants interference by this Court. However, 
considering the fact that impugned order was issued on 02.09.2004 and a long 
passage of time is there in between, this petition is disposed of by directing the 
respondent No.2 (i) to conclude the further inquiry within six months from the 
date of production of copy of this order (subject to cooperation of the petitioner), 
failing which the departmental enquiry shall stand abated automatically; (ii) after 
conclusion of inquiry, appropriate order be passed within aforesaid time 
regarding retiral dues of petitioner. In case petitioner is found entitled for any 
retiral dues, retiral dues shall be settled within two months from the date final 
order is passed under Rule 9 of the Pension Rules. Needless to mention that if 
inquiry stands abated after six months as mentioned above, the petitioner shall get 
all consequential benefits as if instant disciplinary proceeding was never 
instituted against him.

15.  With the aforesaid and without expressing any opinion on merits of the 
case, petition is disposed of.

Order accordingly

I.L.R. [2021] M.P. 85
WRIT PETITION 

Before Mr. Justice Vishal Dhagat
WP No. 5450/2013 (Jabalpur) order passed on 5 December, 2020

G. USHA RAJSEKHAR (SMT.)  …Petitioner

Vs.

GOVERNMENT OF INDIA & ors.  .…Respondents

A.	 Constitution – Article 226/227 – Extension of Stay Order – Held 
–  Apex Court has concluded that whatever stay has been granted by any 
Court including High Court automatically expires within a period of six 
months, and unless extension is granted for good reason, within next six 
months, the trial Court is, on expiry of first period of six months, to set a date 
for trial and go ahead with same – Present case not fit for extension of stay – 
I.A. dismissed.   (Paras 6, 8 & 9)

d- lafo/kku & vuqPNsn 226@227 & jksd vkns'k dk foLrkj & 
vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k gS fd mPp U;k;ky; lfgr fdlh 
Hkh U;k;ky; }kjk tks Hkh jksd vkns'k tkjh fd;k x;k gS] Ng ekg dh vof/k ds Hkhrj 
Lor% lekIr gks tkrk gS] rFkk tc rd fd vxys Ng ekg ds Hkhrj Ik;kZIr dkj.k ds fy, 
foLrkj iznku ugha fd;k tkrk gS] rks fopkj.k U;k;ky; izFke Ng ekg dh vof/k ds 
lekIr gksus ij] fopkj.k dh frfFk r; djsxk vkSj mDr ij vkxs dk;Zokgh djsxk & 
orZeku izdj.k jksd vkns'k ds foLrkj gsrq mfpr ugha gS & varoZrhZ vkosnu [kkfjtA 
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B.	 Constitution – Article 226/227 – Caste Certificate – Enquiry – 
Competent Authority – Held – Adjudicating the claim of a person whether he 
belonged to a particular caste or not, is to be done by Scrutiny Committee but 
to verify whether a certificate is issued from office of competent authority or 
not or from the office where a person claims it to be issued, can be looked into 
by the in-charge person of that office – Such verification of certificate cannot 
be said to be an enquiry regarding claim of petitioner.	 (Para 8)

[k- lafo/kku & vuqPNsn 226@227 & tkfr izek.ki= & tkap & l{ke 
izkf/kdkjh & vfHkfu/kkZfjr & ,d O;fDr ds nkos dk U;k;fu.kZ;u] fd og ,d fof'k"V 
tkfr dk gS vFkok ugha] Nkuchu lfefr }kjk fd;k tkuk pkfg, ysfdu ;g lR;kfir 
djus ds fy, fd D;k dksbZ izek.ki= l{ke izkf/kdkjh ds dk;kZy; ls tkjh fd;k x;k gS 
;k ugha ;k ml dk;kZy; ls tgka ls dksbZ O;fDr bls tkjh djus dk nkok djrk gS] ml 
dk;kZy; ds izHkkjh O;fDr }kjk ns[kk tk ldrk gS & mDr izek.ki= ds lR;kiu dks 
;kph ds nkos ls lacaf/kr ,d tkap ugha dgk tk ldrkA 

Cases referred:

Misc. Application No. 1577/2020 order passed on 15.10.2020 (Supreme 
Court), (1994) 6 SCC 241.

	 Shobha Menon with Rahul Choubey, for the petitioner. 
	 J.K. Jain, Asstt. Solicitor General for the respondent No. 2. 

O R D E R
(Hearing Through Video Conferencing)

VISHAL DHAGAT, J. :- Petitioner has filed I.A No.8273/2020.

2.  It is prayed by learned Senior Counsel appearing for the petitioner to 
extend the period of stay order granted by this Court vide order dated 01.04.2013 
and pass appropriate order to the respondents, particularly respondent no.2, for 
not proceeding further with lodging of FIR in view of the facts and circumstances 
of the case. It is submitted that the Apex Court has clarified the order passed in 
Asian Resurfacing of Road Agency Private Ltd. and another vs Central Bureau of 
Investigation (Misc. Application No.1577/2020) and held that stay order granted 
by any Court shall automatically expire within a period of six months unless 
extended.

3. It is submitted by learned Senior Counsel for the petitioner to extend the 
stay order on the ground that it was beyond the domain of either Tehsildar or Naib 
Tahsildar to conduct any enquiry into caste certificate and held it fake. Certificate 
of petitioner is to be scrutinized by scrutiny committee as per directives of Apex 
Court in case of Kumari Madhuri Patil and Another vs. Additional Commissioner 
reported in (1994) 6 SCC 241.
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4. Counsel appearing for respondents opposed the application for extension 
of stay order.

5. Heard learned Senior Counsel for petitioner as well as respondents.

6. The Apex court, in the order dated 15.10.2020 in Asian Resurfacing of 
Road Agency Private Ltd. (supra) has held that " whatever stay has been granted 
by any Court including High Court automatically expires within a period of six 
months, and unless extension is granted for good reason, as per our judgment, 
within next six months, the trial court is, on the expiry of first period of six months, 
to set a date for trial and go ahead with same."

7. In view of the aforesaid law laid down by Three-Judges Bench of Apex 
Court presided by Hon'ble Justice Shri R.F. Nariman, it is to be seen whether there 
is any good reason for extending the stay order dated 01.04.2013.

8. Deputy Collector, Jabalpur vide its letter dated 07.06.06, has informed 
Director Vigilance of Defence Ministry that caste certificate of petitioner is not 
found to be entered in Register, where record of issuance of caste certificate is 
entered. Investigation was done by Tehsildar to ascertain the fact whether caste 
certificate of petitioner was issued by concerned authority or not. Tehsildar did 
not conduct enquiry adjudicating the claims of petitioner of belonging to a 
particular caste, therefore, there is no substance in the argument of Senior Counsel 
appearing for the petitioner that it is not within the domain of Tehsildar or Naib 
Tehsildar to enquire into caste certificate of petitioner and hold it fake. Caste 
certificate of petitioner was never issued by the Authority and same was 
counterfeited and forged document. In case of Madhuri Patil (supra) procedure 
was streamlined for issuance of social status certificates of Scheduled Castes and 
Scheduled Tribes, scrutiny of caste certificate and approval. Adjudicating the 
claims of a person whether he belonged to a particular caste or not is to be done by 
Scrutiny Committee as laid down in said case. However, whether a certificate is 
issued from the office of competent authority or not or from the office where a 
person claims it to be issued can be looked into by the In-charge person of that 
office. Such a verification of certificate cannot be said to be an enquiry regarding 
claims of petitioner. After issuance of letter dated 07.06.06, petitioner did not 
submit any fresh certificate issued by Competent Authority before respondents. 
Nothing is available on record to show that petitioner has filed any application for 
issuance of fresh caste certificate. So no claim of petitioner is pending before 
Competent Authority or Scrutiny Committee for belonging to a particular caste.

9. In view of above, I do not find it a case for extension of stay order granted 
on 01.04.2013. I.A. 8273/2020, for extension of stay order is dismissed.

10. Registry to list the case at the next stage of hearing.

Order accordingly
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I.L.R. [2021] M.P. 88 (DB)
WRIT PETITION 

Before Mr. Justice Mohammad Rafiq, Chief Justice & 
Mr. Justice Prakash Shrivastava

WP No. 1874/2019 (Jabalpur) decided on 5 January, 2021

ALOK KUMAR CHOUBEY …Petitioner

Vs.

STATE OF M.P. & ors.  …Respondents

A.	 Constitution – Article 14 & 226 – Contractual Matter 
–Forfeiture of Security Amount – Held – Action of respondents in withholding 
the amount of performance guarantee (security) of petitioner was arbitrary 
and unreasonable being violative of Article 14 of Constitution – Respondent 
wrongly interpreted clauses of agreement – Respondent directed to refund 
the amount with interest @ 6% p.a. – Petition allowed.  (Paras 19, 21 & 22)

d- lafo/kku & vuqPNsn 14 o 226 & lafonkRed ekeyk & izfrHkwfr jkf'k 
dk leigj.k & vfHkfu/kkZfjr & ;kph dh dk;Z laiknu xkjaVh ¼izfrHkwfr½ dh jkf'k dks 
izR;FkhZx.k }kjk jksds j[kus dh dkjZokbZ lafo/kku ds vuqPNsn 14 dk mYya?ku djus ds 
dkj.k euekuh ,oa vuqfpr Fkh & izR;FkhZ us djkj ds [k.Mksa dk xyr :i ls fuoZpu 
fd;k & izR;FkhZ dks 6 izfr'kr ds okf"kZd C;kt lfgr jkf'k okil djus gsrq funsf'kr 
fd;k x;k & ;kfpdk eatwjA

B.	 Constitution – Article 226 and Madhyastham Adhikaran 
Adhiniyam, M.P. (29 of 1983), Section 17 – Efficacious Alternate Remedy – 
Contractual Matters – Interim Relief – Held – Alternate remedy of dispute 
resolution system by way of application to competent authority, appeal to 
appellate authority and thereafter to Arbitration Tribunal, in present facts 
cannot be taken as efficacious alternative remedy particularly when Section 
17 of 1983 Act bars the Tribunal from granting any interim relief.	  (Para 21)

[k- lafo/kku & vuqPNsn 226 ,oa ek/;LFke~ vf/kdj.k vf/kfu;e] e-Á- 
¼1983 dk 29½] /kkjk 17 & izHkkodkjh oSdfYid mipkj & lafonkRed ekeys & varfje 
vuqrks"k & vfHkfu/kkZfjr & l{ke izkf/kdkjh dks vkosnu] vihyh izkf/kdkjh rFkk 
rRi'pkr~ ek/;LFke~ vf/kdj.k dks vihy ds ek/;e ls fookn lek/kku iz.kkyh ds 
oSdfYid mipkj dks orZeku rF;ksa eas izHkkodkjh oSdfYid mipkj ds :i esa ugha fy;k 
tk ldrk fof'k"Vr% tc 1983 ds vf/kfu;e dh /kkjk 17 vf/kdj.k dks varfje vuqrks"k 
iznku djus ls oftZr djrh gSA

C.	 Constitution – Article 226/227 – Alternate Remedy – Exceptions 
– Held – Despite availability of alternative remedy, writ petition can be 
entertained – Seven recognized exceptions are (i) when petition filed for 
enforcement of fundamental rights, (ii) if there is violation of principle of 
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natural justice, (iii) where order of proceedings is wholly without 
jurisdiction, (iv) where vires of Act is challenged, (v) where availing of 
alternative remedy subjects a person to very lengthy proceedings and 
unnecessary harassment, (vi) where question raised is purely legal one, there 
being no dispute on facts and (vii) where State or its intermediary in a 
contractual matter acts against public good/interest unjustly, unfairly, 
unreasonably and arbitrary.	   (Para 16 & 17)

x- lafo/kku & vuqPNsn 226@227 & oSdfYid mipkj & viokn & 
vfHkfu/kkZfjr & oSdfYid mipkj dh miyC/krk ds ckotwn] fjV ;kfpdk xzg.k dh tk 
ldrh gS & lkr ekU; viokn gaS (i) tc ewy vf/kdkjksa ds izorZu gsrq fjV ;kfpdk 
izLrqr dh xbZ gks] (ii) ;fn uSlfxZd U;k; ds fl)kar dk mYya?ku gS] (iii) tgk¡ 
dk;Zokfg;ksa dk vkns'k iw.kZ :i ls fcuk vf/kdkfjrk dk gks] (iv) tgka vf/kfu;e dh 
'kfDreRrk dks pqukSrh nh xbZ gks] (v) tgka oSdfYid mipkj dk ykHk ysus ls O;fDr dks 
cgqr yach dk;Zokfg;ka rFkk vuko';d mRihM+u dk lkeuk djuk iM+rk gS (vi) tgka 
mBk;k x;k iz'u iwjh rjg ls ,d fof/kd iz'u gS] rF;ksa ij dksbZ fookn ugha gS rFkk 
(vii) tgka jkT; rFkk mlds e/;orhZ ,d lafonkRed ekeys esa yksdfgr ds fo:) 
vU;k;iw.kZ] i{kikrh] vuqfpr vkSj euekus :i ls dk;Z djrs gSaA 

Cases referred:

AIR 1981 Gau. 15, AIR 1967 SC 1081, AIR 1968 SC 1186, (1988) 1 SCC 
401, (2011) 2 SCC  439, (1998) 8 SCC 1, AIR 1961 SC 1506, AIR 1961 SC 372, 
(2000) 10 SCC 482, (2001) 8 SCC 344, (2001) 10 SCC 740, AIR 2005 SC 3936, 
(2010) 11 SCC 186, (2015) 7 SCC 728, (2019) 19 SCC 9.

Shekhar Sharma, for the petitioner. 
Swapnil Ganguly, Dy. A.G. for the respondents/State. 

O R D E R
(Hearing convened through Video Conferencing)

The Order of the Court was passed by : 
MOHAMMAD RAFIQ, C.J. :- This writ petition has been filed by Alok Kumar 
Choubey challenging validity of the order dated 22.12.2018 (Annexure-P/11), 
passed by the respondent No.5- Divisional Project Engineer, Public Works 
Department, Project Implementation Unit, Division Seoni, Seoni (M.P.), 
whereby the amount of performance guarantee (security) submitted by the 
petitioner for the work of construction of 100 Seater Chhatravas Building at 
Lakhnadon, District Seoni including water supply, sanitary fittings and 
electrification etc. was forfeited.

2.  Mr. Shekhar Sharma, learned counsel for the petitioner submits that the 
petitioner is a proprietorship Firm and is registered as a "C" class contractor with 
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the respondent-Department. Being the successful bidder, the petitioner was 
awarded the work for construction of the aforesaid building and Letter of 
Acceptance (for short "LOA") was issued in his favour on 02.06.2014. According 
to the terms of LOA, the petitioner was required to execute the entire work within 
13 months excluding the rainy season. The cost of work was Rs.129.50 Lac. An 
agreement was executed between the petitioner and the respondents. The time 
period for maintenance of the constructed work prescribed in the said agreement 
was two years from the date of completion of the work. Reference is made to 
Clause 18 of the agreement, Clause 18.1 whereof stipulates that the defect liability 
period of work in the contract shall be as per the contract data. It is contended that 
as per the stipulation contained in the contract data, the defect liability period in 
accordance with Clause 18.3 (GCC) read with its corresponding clause in contract 
data shall be of two years. The respondents have wrongly relied on Clause 29 of 
the agreement and the corresponding clause of the contract data and have treated 
the additional period of three months, beyond the period of two years, also as part 
of the defect liability period/maintenance guarantee period. Learned counsel 
argued that the period of two years would start from the date of completion of the 
work. In the present case, petitioner completed said work on 08.03.2016 and the 
respondent No.4- Divisional Project Engineer, PWD had issued a completion 
certificate in that behalf to the petitioner on 30.05.2016. No defect whatsoever 
was pointed out in the work executed by the petitioner during the aforesaid period 
of two years. As per the terms of the contract, the petitioner would be entitled to 
refund of the performance guarantee furnished for the maintenance of the work. 
When the petitioner vide letter dated 03.05.2018 requested the respondent No.5-
Divisional Project Engineer, PWD for refund of the amount deposited towards the 
security and performance guarantee, the respondents by communication dated 
25.05.2018 (Annexure-R/2) required the petitioner to rectify the mistake in the 
work as per the inspection report dated 24.05.2018 submitted by the concerned 
Project Engineer. Learned counsel submitted that the respondents have 
misinterpreted the stipulation given in the contract data in respect of Clause 29 of 
the agreement, which only provides that the performance guarantee (security) 
shall be valid up to three months beyond the completion of the defect liability 
period. That however does not have the effect of extending the defect liability 
period by additional three months over and above the period of  two years.

3.  Mr. Swapnil Ganguly, learned Deputy Advocate General appearing for 
the respondents-State opposed the petition by contending that the writ petition 
should not be entertained as the petitioner has got efficacious alternative remedy 
in view of Clause 12 of the agreement, which provides for a dispute resolution 
system. The petitioner has to first approach the competent authority and, if the 
matter is not decided within 45 days, he can file appeal before the competent 
appellate authority within 30 days. If the grievance is still not redressed, he can 
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approach Madhya Pradesh Arbitration Tribunal constituted under the provisions 
of Madhya Pradesh Madhaystam Adhikaran Adhiniyam, 1983 (for short "the 
Adhiniyam of 1983"). Learned Deputy Advocate General submitted that the 
petitioner does not automatically become entitle to get refund of the performance 
guarantee and security on expiry of maintenance period on 07.03.2018. Though 
the defect liability period/maintenance guarantee period for building work was 
two years after completion of work on 08.03.2016, but Clause 29 of the contract 
data makes it abundantly clear that the performance guarantee (security) shall be 
valid for a period of three months beyond the completion of defect liability period. 
Therefore, the performance guarantee/security, in this case shall remain valid till 
07.06.2018 i.e., beyond three months from 07.03.2018. As the petitioner was duly 
communicated by letter dated 23.05.2018 to complete the maintenance work and 
rectify the mistake on the basis of the inspection report dated 24.05.2018, the 
respondents were not obliged to refund the performance guarantee/security to the 
petitioner.

4.  We have given our anxious consideration to the rival contentions of the 
parties and perused the record.

5.  It is significant to note here that the respondents by way of an application 
for taking subsequent events on record dated 05.11.2020 have stated that the 
petitioner has deposited two FDRs bearing Nos. 736049 & 736031, amounting to 
Rs.6,30,000/- & Rs. 6,65,000/- on 07.12.2016 & 18.07.2018 respectively. The 
repair work amounting to Rs.3,01,055/- was done through Maa Narmada 
Construction and, therefore, the aforesaid amount was adjusted against the 
security/performance guarantee submitted by the petitioner. An amount of 
Rs.3,63,945/- has been disbursed to the petitioner vide Cheque No.523333 dated 
23.01.2020 and the amount of Rs.6,30,000/- of the FDR No.736049 has already 
been refunded to the petitioner on 22.01.2020.

6.  Dealing first of all the preliminary objection of the respondents that since 
the petitioner has got an efficacious alternative remedy in view of dispute 
resolution system provided under Clause 12 of the agreement, the writ petition 
ought not to be entertained, what is to be seen is whether such remedy can indeed 
said to be 'efficacious'. The word 'efficacious' is adjective according to grammar 
and its noun is 'efficacy', which is derived from Latin word 'efficacie' which 
means capacity to produce results. Accordingly, the word 'efficacious' means able 
to produce the intended effect or result. The Gauhati High Court in Abdul Sammad 
vs. Executive Committee of the Marigaon Mahkuma Parishad, AIR 1981 Gau. 15, 
held that it is well-known that the meaning of the term "efficacious" is "able to 
produce the intended result". The High Court negatived the preliminary objection 
raised by the respondents with regard to maintainability of the writ petition, as its 
view was that the alternative remedy provided in that case was not likely to 
produce the intended result.
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7. In Raja Anand v. State of Uttar Pradesh , AIR 1967 SC 1081, relying upon 
the judgment in White and Collins v. Minister of Health (1939) 2 KB 838, the 
Supreme Court held that where the jurisdiction of an administrative authority 
depends upon a preliminary findings of facts, the High Court is entitled in a writ 
proceeding to determine upon its independent judgment whether or not the 
finding of facts is correct. In State of Madhya Pradesh v. D.K. Jadav, AIR 1968 SC 
1186, the apex Court again held that when the jurisdiction of an administrative 
authority depends on preliminary findings of fact, the High Court can go into the 
correctness of the same under Article 226.

8. The Supreme Court in Salonah Tea Co. Ltd. and Others v. Superintendent 
of Taxes, Nowgong and Others - (1988) 1 SCC 401, held that normally in a case 
where tax or money has been realized without the authority of law, there is in such 
cases concomitant duty to refund the realization as a corollary of the constitutional 
inhibition that should be respected unless it causes injustice or loss in any specific 
case or violates any specific provision of law. If the tax was collected without 
authority of law, the respondents had no authority to retain the money and were 
liable to refund the same, held the Supreme Court. It held that in an application 
under Article 226 of the Constitution, the Court has power to direct refund, 
however, courts have made a distinction between those cases where a claimant 
approaches a High Court seeking relief of obtaining refund only and those where 
refund is sought as a consequential relief after striking down of the order of 
assessment etc. A petition solely praying for issue of a writ of mandamus directing 
the State to refund the money allegedly collected by the State of tax is not 
ordinarily maintainable for the simple reason that a claim for such a refund can 
always be made in a suit against authority which had illegally collected the money 
as a tax. In Godavari Sugar Mills Limited vs. State of Maharashtra & others 
reported in (2011) 2 SCC 439, also it was held by the Supreme Court that there is a 
distinction between cases where a claimant approaches the High Court seeking 
the relief of obtaining only refund and those where refund is sought as a 
consequential relief after striking down the order of assessment.

9.  The judgment of the Supreme Court in Whirlpool Corporation vs. 
Registrar of Trade Marks, reported in (1998) 8 SCC 1, is the landmark decision on 
the question of maintainability of writ petition despite availability of alternative 
remedy. In that case too, it was held by the Supreme Court that under Article 226 
of the Constitution, the High Court having regard to the facts of the case, has 
discretion to entertain or not to entertain a writ petition. The High Court has 
imposed upon itself certain restrictions, one of which is that if an effective and 
efficacious remedy is available, the High Court would not normally exercise its 
jurisdiction, but the alternative remedy has been consistently held by the Supreme 
Court not to operate as a bar in at least four contingencies, namely, where the writ 
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petition has been filed for the enforcement of any of the fundamental rights or 
where there has been a violation of the principle of natural justice or where the 
order or proceedings are wholly without jurisdiction or where the vires of an Act is 
challenged.

In Whirlpools Corporation (supra), the Supreme Court followed its 
earlier two Constitution Bench judgments in A.V. Venkateswaran, Collector of 
Customs v. Ramchand Sobhraj Wadhwani- AIR 1961 SC 1506 and Calcutta 
Discount Co. Ltd. v. ITO, Companies Distt. - AIR 1961 SC 372.

In A.V. Venkateswaran, Collector of Customs (supra), the Supreme Court 
held as under :-

"The passages in the judgments of this Court we have extracted would 
indicate (1) that the two exceptions which the learned Solicitor General 
formulated to the normal rule as to the effect of the existence of an 
adequate alternative remedy were by no means exhaustive, and (2) that 
even beyond them a discretion vested in the High Court to have 
entertained the petition and granted the petitioner relief notwithstanding 
the existence of an alternative remedy. We need only add that the broad 
lines of the general principles on which the Court should act having been 
clearly laid down, their application to the facts of each particular case 
must necessarily be dependent on a variety of individual fact which must 
govern the proper exercise of the discretion of the Court, and that in a 
matter which is thus preeminently one of discretion, it is not possible or 
even if it were, it would not be desirable to lay down inflexible rules 
which should be applied with rigidity in every case which comes up 
before the Court."

In Calcutta Discount Co. Ltd. (supra), the Supreme Court held as under:

"Though the writ of prohibition or certiorari will not issue against an 
executive authority, the High Courts have power to issue in a fit case an 
order prohibiting an executive authority from acting without 
jurisdiction. Where such action of an executive authority acting without 
jurisdiction subjects or is likely to subject a person to lengthy 
proceedings and unnecessary harassment, the High Courts will issue 
appropriate orders or directions to prevent such consequences. Writ of 
certiorari and prohibition can issue against the Income Tax Officer 
acting without jurisdiction under Section 34, Income Tax Act."

10.  The Supreme Court in Union of India and Another v. State of Haryana and 
Another - (2000) 10 SCC 482, has added one more exception to the rule of 
alternative remedy, namely, the writ petition can be entertained despite alternative 
remedy if the question raised is purely legal one, there being no dispute on facts.
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11.  In Verigamto Naveen vs. Govt. of A.P. and others, reported in (2001) 8 
SCC 344, the Supreme Court held that the freedom of the Government to enter 
into business with anybody it likes is subject to the condition of reasonableness 
and fair play as well as public interest. It was further held that after entering into a 
contract, in cancelling the contract, which is subject to terms of the statutory 
provisions, it cannot be said that the matter falls purely in a contractual field and 
therefore, it cannot be held that since the matter arises purely on contract, 
interference under Article 226 of the Constitution is not called for.

12.   In State of Tripura v. Manoranjan Chakraborty, (2001) 10 SCC 740, the 
Apex Court held that if gross injustice is done and it can be shown that for good 
reason the Court should interfere, then notwithstanding the alternative remedy 
which may be available by way of appeal or revision, a Writ Court can in an 
appropriate case exercise its jurisdiction to do substantial justice.

13.  In State of H.P. And Others v. Gujarat Ambuja Cement Limited and 
Another - AIR 2005 SC 3936, the Supreme Court while considering the objection 
of alternative remedy to filing of writ petition under Article 226 of the 
Constitution, held that despite existence of alternative remedy, it is within the 
discretion of the High Court to grant relief under Article 226 of the Constitution. 
But normally the High Court should not interfere if there is efficacious alternative 
remedy is available. If somebody approaches the High Court without availing 
alternative remedy provided, the High Court should ensure that he has made out a 
strong case that there exists good ground to invoke the extraordinary jurisdiction. 
Following observations of the Supreme Court are reproduced herein for the 
facility of reference :-

"Where under a statute there is an allegation of infringement of 
fundamental rights or when on the undisputed facts the taxing 
authorities are shown to have assumed jurisdiction which they do not 
possess can be the grounds on which the writ petitions can be 
entertained. But normally, the High Court should not entertain writ 
petitions unless it is shown that there is something more in a case, 
something going to the root of the jurisdiction of the officer, something 
which would show that it would be a case of palpable injustice to the writ 
petitioner to force him to adopt the remedies provided by the statute. It 
was noted by this Court in L. Hirday Narain v. Income Tax Officer, 
Bareilly, AIR (1971) SC 33 that if the High Court had entertained a 
petition despite availability of alternative remedy and heard the parties 
on merits it would be ordinarily unjustifiable for the High Court to 
dismiss the same on the ground of non exhaustion of statutory remedies; 
unless the High Court finds that factual disputes are involved and it 
would not be desirable to deal with them in a writ petition."
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14.  In Zonal Manager, Central Bank of India vs. Devi Ispat Limited, (2010) 11 
SCC 186, the Supreme Court held that writ of mandamus can be issued even in 
contractual matters and in paragraph- 28 of the said judgment, the apex Court held 
as under:-

"28. It is clear that (a) in the contract if there is a clause for arbitration, 
normally, a writ court should not invoke its jurisdiction; (b) the existence 
of effective alternative remedy provided in the contract itself is a good 
ground to decline to exercise its extraordinary jurisdiction under Article 
226; and (c) if the instrumentality of the State acts contrary to the public 
good, public interest, unfairly, unjustly, unreasonably discriminatory 
and violative of Article 14 of the Constitution of India in its contractual 
or statutory obligation, writ petition would be maintainable. However, a 
legal right must exist and corresponding legal duty on the part of the 
State and if any action on the part of the State is wholly unfair or 
arbitrary, writ courts can exercise their power. In the light of the legal 
position, writ petition is maintainable even in contractual matters, in the 
circumstances mentioned in the earlier paragraphs."

15.  In Joshi Technologies International Inc. v. Union of India and Others, 
reported in (2015) 7 SCC 728, the Supreme Court held that the State in its 
executive capacity, even in the contractual field, is under obligation to act fairly 
and cannot practice some discrimination. If the facts of such case are disputed and 
require assessment of evidence the correctness of which can only be tested 
satisfactorily by taking detailed evidence, Involving examination and cross-
examination of witnesses, the case could not be conveniently or satisfactorily 
decided in proceedings under Article 226 of the Constitution.

16.  Seven well recognized exceptions to the rule of alternative remedy, which 
can be culled out from the afore-discussed judgments of the Supreme Court for 
entertaining a writ petition under Article 226/227 of the Constitution, can be 
summarized thus: (i) where the writ petition has been filed for enforcement of 
fundamental rights; (ii) where there has been violation of principle of natural 
justice; (iii) where the order of proceedings is wholly without jurisdiction; (iv) 
where the vires of any Act is under challenge; (v) where availing of alternative 
remedy subjects a person to very lengthy proceedings and unnecessary 
harassment; (vi) where the writ petition can be entertained despite alternative 
remedy if the question raised is purely legal one, there being no dispute on facts; 
and (vii) where State or its intermediary in a contractual matter acts against public 
good/interest unjustly, unfairly, unreasonably and arbitrarily. Despite afore-noted 
exceptions, especially fifth and seventh of the above, whether or not in a particular 
case the writ court should entertain a petition under Article 226/227 of the 
Constitution of India rather than requiring the petitioner to avail alternative 
remedy, would always depend on the facts situation of a given case, upon the 
petitioner making out a strong case. If it is shown that the facts of the case are not 
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disputed and the Government or its instrumentality has been found acting 
unjustly, unfairly and unreasonably even in regard to its contractual obligations, 
the High Court would be justified in entertaining the writ petition despite 
availability of alternative remedy.

17. In view of what has been discussed above, the question is no longer res 
integra that if instrumentality of the State acts contrary to the public good, public 
interest unfairly, unjustly, unreasonably, discriminatory and violative of Article 
14 of the Constitution of India in its contractual or statutory obligation, the writ 
petition would be maintainable.

18. It is not in dispute that the defect liability period/maintenance guarantee 
period is two years from the date of completion of the work. This period shall 
commence on 08.03.2016 and come to end on 07.03.2018. The question that 
arises for consideration in the present case is whether by virtue of what has been 
stated in the contract data in respect of Clause 29, the defect liability 
period/maintenance guarantee period shall stand extended by further three 
months? In order to correctly appreciate the stipulation contained in relevant 
clauses of the agreement and the corresponding clauses of the contract data, it 
would be appropriate to reproduce Clauses 18 and 29 of the agreement and the 
contract data, which read as under:

"CLAUSE 18 OF THE AGREEMENT

18. Correction of Defects noticed during the Defect Liability 
Period

18.1 The Defect Liability Period of work in the contract shall be as 
per the Contract Data.

18.2 The Contractor shall promptly rectify all defects pointed out by 
the Engineer well before the end of the Defect Liability Period. 
The Defect Liability Period shall automatically stand extended 
until the defect is rectified. 

18.3  If the Contractor has not corrected a Defect pertaining to the 
Defect Liability Period to the satisfaction of the Engineer, 
within the time specified by the Engineer, the Engineer will 
assess the cost of having the Defect corrected, and the cost of 
correction of the Defect shall be recovered from the Performance 
Security or any amount due or that may become due to the 
contractor and other available securities.

***  *** ***
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CLAUSE 29 OF THE AGREEMENT

29.     Performance Security

The Contractor shall have to submit performance security and 
additional performance security, if any, as specified in the Bid 
Data Sheet at the time of signing of the contract. The contractor 
shall have to ensure that such performance security and 
additional performance security, if any, remains valid for the 
period as specified in the Contract Data.

***   ***  **

CONTRACT DATA
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Performance 
guarantee 
(Security) shall 
be valid up to

GCC 
Clause

Particulars Data

18 Defect

Liability 

Period

(C) For Building works - 2 years  

To execute, complete and maintain works 
in accordance with agreement and special 
conditions of contract (SGC) after issue 
of physical completion certificate as per
"Annexure-U"

 

Note: in accordance with clause 18.3 (GCC), the 
Engineer in Charge shall intimate the 
contractor about the cost assessed for 
making good the defects and if the  
contractor has not corrected defects, 
action for correction of defects shall be 
taken by the Engineer in Charge as below :
(a) Deploy departmental labour and 

material
or

(b)    Engage a contractor by issuing a work  
order at contract rate/SOR rate 

or

(c)  Sanction supplementary work in an 
existing agreement to a contractor for 
zonal works or similar other work 

or

(d)    Invite open tender

or

(e)    Combination of above

Three months beyond the completion of Defect 
Liability period (Maintenance Guarantee Period)"

29



19.  Clause 18.1 of the agreement provides that the defect liability period of 
work in the contract shall be as per the contract data. The corresponding Clause 18 
in the contract data provides that the defect liability period would be of two years. 
It is not disputed even by the respondents that the defect liability period is only of 
two years from the date of completion of the work. Clause 18.2 of the agreement 
provides that the Contractor shall promptly rectify all defects pointed out by the 
Engineer well before the end of the defect liability period. However, additionally 
it provides that the defect liability period shall automatically stand extended until 
the defect is rectified. It is in this context that the contract data in respect of Clause 
29 has provided that performance guarantee/security shall be valid up to three 
months beyond the completion of the defect liability period. This is because that if 
any defect has been pointed out during the currency of the defect liability period 
and if despite that, the Contractor has not removed the defect, the defect liability 
period shall automatically extended until the defect is rectified. In order to 
safeguard against such an eventuality, Clause 29 in contract data provides that the 
performance guarantee/security shall extended for further three months, beyond 
the competition of the defect liability period. The very fact that the contract data in 
the relevant Clause 29 has provided that the performance guarantee/security shall 
be valid up to three months beyond the completion of the defect liability period 
(maintenance guarantee period), implies that the period of two years has been 
accepted as a defect liability period and it is only after this period that the 
performance guarantee/security has been taken to be extended for a further period 
of three months. Given the fact that there is no dispute about the defect liability 
period being of two years, the respondents on the basis of what has been stated in 
the contract data are not justified to claim that the additional period of three 
months would also be part of the defect liability period.

20.  The Supreme Court in Adani Power (Mundra) Limited vs. Gujarat 
Electricity Regulatory Commission and others, reported in (2019) 19 SCC 9,  
after considering the plethora of case-laws, held that the contract between the 
parties is to be interpreted giving the actual meaning to the words contained in the 
contract and it is not permissible for the court to make a new contract, howsoever 
reasonable, if the parties have not made it themselves. It is to be interpreted in such 
a way that its terms may not be varied. The contract has to be interpreted without 
any outside aid. The term of the contract have to be construed strictly without 
altering the nature of the contract, as it may affect the interest of either of the 
parties adversely.

21.  In the facts of the case, action of the respondents in withholding the 
amount of the performance guarantee (security) of the petitioner is held to be 
arbitrary and unreasonable, being violative of Article 14 of the Constitution of 
India. The respondents are therefore not justified in withholding the amount of 
performance guarantee (security) deposited by the petitioner and then insisting 
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upon the petitioner to invoke arbitration clause rather than invoking writ 
jurisdiction of this Court under Article 226 of the Constitution of India. When the 
facts are not in dispute and it has been established to the satisfaction of this Court 
that the respondents have acted arbitrarily and contrary to the relevant stipulations 
in the agreement and the contract data, the availability of alternative remedy, in 
the facts of the present case, cannot justify rejection of the present writ petition on 
the spacious plea of alternative remedy. The alternative remedy of dispute 
resolution system by way of an application to the competent authority and 
thereafter to the appellate authority and then thereafter to the Arbitration Tribunal, 
in the facts of the present case, cannot be taken as an efficacious alternative 
remedy, particularly when Section 17 of the Adhiniyam of 1983 bars the Tribunal 
from granting any interim relief. In the facts of the present case, requiring the 
petitioner to go through the process of dispute resolution system provided for 
under Clause 12 of the agreement, would amount to subjecting him to lengthy 
proceedings without there being any remedy of interim relief, inasmuch as the 
question raised in the present writ petition is purely legal one, based on 
interpretation of Clause 29 of the Contract Data and the impugned action of the 
respondent is totally against the public good, being highly unjust, unfair, 
unreasonable and arbitrary. Clauses v, vi & vii of the exceptions to the rule of 
alternative remedy, as enumerated in Para-16 above, are therefore clearly 
attracted in the present case.

22.  In view of the above, the present writ petition deserves to succeed and is 
hereby allowed. The respondents are directed to refund the entire amount of 
performance guarantee (security), after adjusting the amount already paid to the 
petitioner, together with interest @ 6% per annum from the date petitioner first 
demanded the refund i.e. from 03.05.2018, till the date of actual refund, both on 
the amount already paid and now due to be paid, for the period such amount was 
unduly withheld by the respondents. The compliance of the present order shall be 
made within three months from the date of production of copy of this order before 
the respondents.

Petition allowed
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I.L.R. [2021] M.P. 100
MISCELLANEOUS PETITION 

Before Mr. Justice Vivek Rusia
MP No. 3019/2020 (Indore) decided on 2 December, 2020

BAJAJ ALLIANZ GENERAL INSURANCE CO. …Petitioner

Vs.

HAFIZA BEE & ors. …Respondents

A.	 Employee's Compensation Act (8 of 1923), Section 3 & 12 and 
Civil Procedure Code (5 of 1908), Order 1 Rule 10 – Necessary and Proper 
Party – Held – As per Section 12 where any person (principal) for purpose of 
his trade/business contracts with other person (contractor) for execution of 
work, which is part of trade/business of principal, he shall be liable to pay 
compensation to any employee employed in execution of that work as if that 
employee had been immediately employed by him – Deceased was employee 
of Respondent No. 7 and was engaged by Respondent No. 6 as a contractor to 
do its work – Being principal employer, Respondent No. 6 is necessary and 
proper party in claim case – Petition dismissed.  (Para 5 & 6)

d- deZpkjh izfrdj vf/kfu;e ¼1923 dk 8½] /kkjk 3 o 12 ,oa flfoy 
ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 1 fu;e 10 & vko';d ,oa mfpr i{kdkj & 
vfHkfu/kkZfjr & /kkjk 12 ds vuqlkj tgka dksbZ O;fDr ¼Lokeh½ vius dkjckj@O;kikj ds 
iz;kstu gsrq fdlh vU; O;fDr ¼Bsdsnkj½ ds lkFk dk;Z ds fu"iknu ds fy, lafonk djrk 
gS] rks og ml dk;Z ds fu"iknu esa fu;ksftr fdlh Hkh deZpkjh dks izfrdj dk Hkqxrku 
djus dk nk;h gksxk ekuks fd og deZpkjh mlds }kjk rqjar fu;ksftr fd;k x;k Fkk & 
e`rd] izR;FkhZ Ø- 7 dk deZpkjh Fkk rFkk izR;FkhZ Ø- 6 }kjk ,d Bsdsnkj ds :i esa viuk 
dk;Z djus gsrq yxk;k x;k Fkk & iz/kku fu;ksDrk gksus ds ukrs] izR;FkhZ Ø- 6 nkok izdj.k 
eas vko';d ,oa mfpr i{kdkj gS & ;kfpdk [kkfjtA

B.	 Civil Procedure Code (5 of 1908), Order 1 Rule 10 & Order 2 
Rule 2 – Necessary and Proper Party – Held – Comprehensive General 
Liability Policy taken by Respondent No. 6 from petitioner – In order to 
defend probable liability upon Respondent No. 6, it is for insurance company 
also to defend the claim – In view of provisions of Order 2 Rule 2 CPC, all 
issues arising out of accident are liable to be decided in one claim case – So far 
as terms and conditions of policy are concerned, it is a matter of evidence – 
Petitioner Insurance company rightly impleaded as respondents in claim 
case – Petition dismissed. (Para 7 & 9)

[k- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 1 fu;e 10 o vkns'k 2 
fu;e 2 & vko';d ,oa mfpr i{kdkj & vfHkfu/kkZfjr & izR;FkhZ Ø- 6	}kjk ;kph ls 
dkWEizhgsfUlo tujy ykbZfcfyVh ikWfylh yh xbZ & izR;FkhZ Ø- 6 ij laHkkO; nkf;Ro dk 
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cpko fd;s tkus gsrq] mlds lkFk&lkFk ;g chek daiuh ds fy, Hkh gS fd og nkos dk 
cpko djsa & fl-iz-la- ds vkns'k&2 fu;e 2 ds mica/kksa dks n`f"Vxr j[krs gq,] nq?kZVuk ls 
mRiUu gq, lHkh fook|d ,d gh nkok izdj.k esa fofuf'pr fd;s tkus ;ksX; gSa & tgka 
rd ikWfylh ds fuca/kuksa vkSj 'krkZsa dk laca/k gS] ;g lk{; dk fo"k; gS & ;kph chek 
daiuh dks nkok izdj.k esa mfpr :i ls vukosnd ds :i esa i{kdkj cuk;k x;k & 
;kfpdk [kkfjtA 

Monesh Jindal, for the petitioner.

O R D E R
(Heard on the question of admission through Video Conferencing)

VIVEK RUSIA, J. :- Petitioner - Insurance Co. has filed the present 
petition being aggrieved by the order dated 26.2.2020 whereby Commissioner 
under Employees' Compensation Act cum Labour Court, Pithampur Camp (Dhar) 
has rejected the application filed under Order 1 Rule 10 read with Section 151 of 
the C.P.C.

2. Facts of the case, in short, are as under :

Respondents No.1 to 5 being dependents of Late Rais have filed an 
application u/s. 4 of the Workman Compensation Act (now Employee's 
Compensation Act) before the Labour Court, Dhar claiming compensation of 
Rs.20.00 Lakhs from respondents No.6, 7 and the present petitioner.

As per averments made in the claim case, Late Rais being an employee of 
respondent No.7 was working in the site of respondent No.6. On 14.1.2018, in the 
course of employment on the site, he fell and succumbed to the injury. A report 
was lodged in the Police Station. According to the claimants, deceased used to 
earn Rs.9,000/- per month by way of wages, therefore, they are entitled to 
compensation. The petitioner being insurer has been arrayed as one of the non-
applicant because respondent No.6 has taken Comprehensive General Policy 
from the petitioner.

The petitioner filed an application under Order 1 Rule 10 read with 
Section 151 of the C.P.C. seeking deletion of its name from the array of opponents 
on the ground that the deceased was not the employee of respondent No.6 who 
took the insurance policy and even otherwise in the insurance policy, no coverage 
was given in respect of employees/workers by virtue of Exclusion Clause 1.3, 
under a workers' compensation, disability benefits or unemployment 
compensation law or any similar law. Therefore, the name of the petitioner - 
Insurance Co. is liable to be deleted from the array of non-applicant in the claim 
case.

The aforesaid application was opposed by respondents/claimants and 
vide impugned order dated 26.2.2020, learned Commissioner has rejected the 

101I.L.R.[2021]M.P. Bajaj Allianz General Insurance Co. Vs. Hafiza Bee



application, hence the present petition before this Court.

3. Shri Monesh Jindal, learned counsel appearing for the petitioner, 
Insurance Co. submits that the petitioner Insurance Co. has unnecessarily been 
impleaded as non-applicant in the claim case because there is no contract between 
the petitioner and respondent No.6 and admittedly, the deceased was an employee 
of respondent No.7. The Insurance Co. gave the coverage to respondent No.6 who 
was not the employer of the deceased at the time of the accident. Even otherwise, 
the compensation payable under the Employees' Compensation Act has been 
excluded from the policy. Hence, the impugned order is liable to be set aside and 
the application filed by the petitioner be allowed by deleting the name of 
petitioner from the array of non-applicant.

I have heard the learned counsel for the petitioner and examined the 
provisions of the law and record of the case.

4. Section 2(dd) defines the word "employee" and Section 2(e) defines the 
word "employer". Section 3 says that employer is liable to pay compensation in 
accordance with the provisions of Chapter II in case of disablement and death of 
an employee by accident arising out of and in the course of his employment. The 
mode of fixation of compensation is given in Section 4 and the calculation is 
provided in Section 5. In the present case, according to the claimants, the deceased 
was an employee of respondent No.7 who was doing the work of respondent No.6 
at the time of the accident hence , respondent No.6 became a principal employer.

5. Section 12 of the Employee's Compensation Act specifically provides 
that where any person (referred as principal) in the course of or for the purposes of 
his trade or business contracts with any other person (who is referred as a 
contractor) for the execution by or under the contractor of the whole or any part of 
any work which is ordinarily part of the trade or business of the principal, the 
principal shall be liable to pay any employee employed in the execution of the 
work any compensation which he would have been liable to pay if that employee 
had been immediately employed by him. Section 12 (1) is reproduced below :

"12. Contracting.—(1) Where any person (hereinafter in this 
section referred to as the principal) in the course of or for the purposes 
of his trade or business contracts with any other person (hereinafter in 
this section referred to as the contractor) for the execution by or under 
the contractor of the whole or any part of any work which is ordinarily 
part of the trade or business of the principal, the principal shall be liable 
to pay to any 1[employee] employed in the execution of the work any 
compensation which he would have been liable to pay if that 
1[employee] had been immediately employed by him; and where 
compensation is claimed from the principal, this Act shall apply as if 
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references to the principal were substituted for references to the 
employer except that the amount of compensation shall be calculated 
with reference to the wages of the 1[employee] under the employer by 
whom he is immediately employed."

Therefore, in view of the aforesaid provision, being a principal employer i.e. 
respondent No.6 is a necessary and proper party in the claim case.

6. So far as the terms and conditions of the policy are concerned, it is a matter 
of evidence. As per averments made in the claim case, the deceased was an 
employee of respondent No.7 who was engaged by respondent No.6 as a 
contractor to do its work. Prima facie, the claimants have rightly made respondent 
No.6 and 7 as non-applicant in the claim case.

7. So far as impleading of petitioner - Insurance Co. as non-applicant in the 
claim case is concerned, admittedly, Comprehensive General Liability Policy had 
been taken by respondent No.6 from the present petitioner. All the issues arising 
out of accident are liable to be decided in one claim case in view of the provisions 
of Order 2-Rule 2 of the Civil Procedure Code.

8. Shri Jindal, learned counsel for the petitioner submits that in the case of 
Motor Vehicle Act, insurance of the motor vehicle is a mandatory requirement, but 
in the Employees' Compensation Act, there is no such statutory requirement of 
having an insurance policy by the employer for the employee. If the respondent 
No.6, is held liable to pay compensation then the petitioner may reimburse the 
claim but the petitioner can not said to be a necessary party to contest the claim 
case on merit.

9. The aforesaid argument has no substance because there is a relationship of 
insurer and insured between the petitioner and respondent No.6. In order to 
defend the probable liability upon the respondent No.6, it is for the Insurance Co. 
also to defend along with him. At the time of recovery of the amount by 
respondent No.6 from the petitioner, it would not be open for the petitioner to 
challenge the accident, amount of compensation and liability to pay respondent 
No.6 for payment of compensation. Whether the Insurance Co. is liable to 
indemnify the respondent no.6 or not, is one of the issues liable to be decided 
based on evidence by the learned Commissioner? In view, of the provisions of 
Order 2-Rule 2 of the Civil Procedure Code, all the issues are liable to be decided 
in one claim case for which Insurance Co. is a necessary party and proper party. 
Hence, I do not find any illegality in the impugned order.

Accordingly, this petition is hereby dismissed. 

No order as to costs.

Petition dismissed
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I.L.R. [2021] M.P. 104
APPELLATE CRIMINAL  

Before Mr. Justice Sujoy Paul
CRA No. 5610/2019 (Jabalpur) decided on 8 December, 2020

RAJU @ SURENDAR NATH SONKAR …Appellant

Vs.

STATE OF M.P. …Respondent

A. 	 Narcotic Drugs and Psychotropic Substances Act (61 of 1985), 
Section 8/21 – Independent Witnesses – Held – Search/seizure witnesses 
turned hostile but Police Officer made his deposition with accuracy and 
precision which was not demolished in cross-examination – If statement of 
police officer is worthy of credence, conviction can be recorded on basis of his 
statement, even if it is not supported by independent witness – Conviction 
upheld – Appeal dismissed. (Paras 13 to 15 & 26)

d- Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 
8@21 & Lora= lk{khx.k & vfHkfu/kkZfjr & ryk'kh@tCrh ds lk{khx.k i{kfojks/kh gks 
x, fdarq iqfyl vf/kdkjh us mldk vfHklk{; ;FkkFkZrk ,oa lw{erk ds lkFk fn;k tks fd 
izfrijh{k.k esa u"V ugha gqvk Fkk & ;fn iqfyl vf/kdkjh dk dFku fo'okl ;ksX; gS] 
mlds dFku ds vk/kkj ij nks"kflf) vfHkfyf[kr dh tk ldrh gS Hkys gh og Lora= 
lk{kh }kjk lefFkZr u gks & nks"kflf) dk;e & vihy [kkfjtA

B. 	 Narcotic Drugs and Psychotropic Substances Act (61 of 1985), 
Section 50 – Search & Seizure – Procedure – Held – Accused must be apprised 
regarding his right to get searched before Gazetted Officer or Magistrate – 
Despite apprising, if accused has chosen to be searched by police officer, no 
fault can be found in the search – Further, as a rule of thumb, in all 
circumstances, search cannot vitiate merely because it was not conducted 
before Gazetted Officer or Magistrate.  (Paras 20 to 25)

[k- Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 50 
& ryk'kh o tCrh & izfØ;k & vfHkfu/kkZfjr & vfHk;qDr dks] jktif=r vf/kdkjh ;k 
eftLVªsV ds le{k ryk'kh fy;s tkus ds mlds vf/kdkj ds laca/k esa voxr djk;k tkuk 
pkfg, & voxr djk;s tkus ds ckotwn ;fn vfHk;qDr us iqfyl vf/kdkjh }kjk ryk'kh 
fy;s tkus dk pquko fd;k gS] ryk'kh esa dksbZ nks"k ugha fudkyk tk ldrk & blds 
vfrfjDr] O;kogkfjd fu;e ds :i esa] lHkh ifjfLFkfr;ksa esa] ek= blfy, D;ksafd 
jktif=r vf/kdkjh ;k eftLVªsV ds le{k ryk'kh lapkfyr ugha dh xbZ Fkh] ryk'kh 
nwf"kr ugha gks ldrhA

C. 	 Narcotic Drugs and Psychotropic Substances Act (61 of 1985), 
Section 50 – Words “if such person so requires” – Interpretation – Held – The 
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expression “if such person so requires” needs to be given due weightage and 
full effect – A statute must be read as a whole in its context.  (Paras 16 to 19)

x- Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 50 
& 'kCn **;fn ,slk O;fDr ,slh vis{kk djrk gS** & fuoZpu & vfHkfu/kkZfjr & vfHkO;fDr 
**;fn ,slk O;fDr ,slh vis{kk djrk gS** dks lE;d~ egRo ,oa iw.kZ izHkko fn;s tkus dh 
vko';drk gS & ,d dkuwu dks mlds lanHkZ esa laiw.kZr% ls i<+k tkuk pkfg,A

Cases referred:

2018 AIR (SC) 2123, 2013 (2) SCC 67, 2001 (9) SCC 571, 2020 SCC 
Online SC 730, (2001) 1 SCC 652, (2020) 2 SCC 563, (1957) 1 All ER 49, AIR 
1953 SC 274 : 1953 SCR 677 1953 Cri LJ 1105, AIR 1952 SC 369 : 1953 SCR 1, 
AIR 2002 SC 3240 : (2002) 7 SCC 273, AIR 2004 SC 1039 : (2004) 9 SCC 278, 
(1992) 4 SCC 711, AIR 1953 SC 394 : 1953 SCR 1188, AIR 1961 SC 1170 : 
(1962) 1 SCJ 417 : (1961) 1 LLJ 540, AIR 1997 SC 1165 : (1997) 3 SCC 511, AIR 
2002 SC 564 : (2002) 2 SCC 135, AIR 1920 PC 181 : 1920 AC 662, (1949) 2 All 
ER 452 (HL), AIR 1975 SC 43 : (1975) 1 SCC 76, (2011) 1 SCC 609, (1999) 6 
SCC 172, 2020 SCC Online Del 136, Cr.A. No. 676/2017 decided on 16.10.2018 
(Delhi High Court), (2004) 5 SCC 128.

Nitin Dubey, for the appellant. 
J.S. Hora, P.L. for the respondent-State.

J U D G M E N T

SUJOY PAUL, J. :- This appeal filed under Section 374 (2) of the Code of 
Criminal Procedure, 1973 (Cr.P.C.) assails the judgment dated 21.06.2019 passed 
by Special Judge, Narcotic Drugs and Psychotropic Substances, Jabalpur in 
Sessions Trial No.15/2017 whereby the appellant is convicted for committing the 
offence punishable under Section 8/21 (b) of Narcotic Drugs and Psychotropic 
Substances Act, 1985 (NDPS Act) and directed to undergo sentence of RI for 3 
years with fine of Rs.25,000/- and default stipulation in the event of non-payment 
of fine.

2. Briefly stated, the story of prosecution is that on 20.01.2017, the police 
received an information that the appellant is standing near Pan Bazar Gurandi, 
Jabalpur and is carrying objectionable substance namely "smack". After 
recording the information in the "rojnamcha", the Constable Bhupendra along 
with two independent witnesses reached the spot where the appellant was 
standing. The appellant was informed that an information is received regarding 
possession of "smack" by him and, therefore, he has an option either to get himself 
searched by the Gazetted Officer or Magistrate or he may permit the Police 
Authority to undertake the exercise of search. As per prosecution story, Sub-
Inspector Rajendra Prasad Ahirwar (PW-4) got himself checked in the presence of 



two witnesses and no objectionable substance was found in his possession. 
Thereafter, he searched the appellant and found 51 gm. of objectionable substance 
from the appellant. Panchnamas Ex.P/4 and Ex.P/5 were prepared at the spot.

3. As per the prosecution case, a conjoint reading of these exhibits makes it
clear that the requirements of Section 50 of NDPS Act were satisfied. The
objectionable substance so seized was sent for examination to RFSL, Bhopal.
As per the examination report, the substance was found to be diacety lmorphine
(heroin). The appellant who was arrested was tried by the Court below. The
appellant abjured the guilt. After recording the evidence of the parties, the
Court below opined that the procedural formalities as per NDPS Act were
fulfilled by the prosecution. The Court below opined that the prosecution has
succeeded to prove its case beyond reasonable doubt and accordingly convicted
and sentenced the appellant as mentioned above.

Argument of Appellant

4. Shri Nitin Dubey, learned counsel for the appellant raised two fold
submissions to assail the impugned judgment. Firstly, it is argued that the two
independent witnesses in whose presence the search was allegedly made by PW/4
turned hostile and did not support the prosecution story. In absence of any
independent witness, the conviction of appellant solely based on the statement of
Shri Ahirwar (PW/4) is liable to be interfered with. Secondly, it is submitted that
Section 50 of NDPS Act is mandatory in nature. In the manner, Ex.P/4 and P/5
are prepared, if the same are read with the statement of P.W. 4 (Rajendra Prasad
Ahirwar), it will be clear like noon day that the mandatory requirement of
Section 50 of NDPS Act is not satisfied. In absence of complying with this
provision, the entire case of the prosecution is vitiated and appellant deserves
exoneration on this count alone. To elaborate, it is contended that the search
and seizure of objectionable substance from the appellant was not made before
the Gazetted Officer or the Magistrate. Thus, the mandatory requirement of
Section 50 of NDPS Act was not fulfilled. In support of aforesaid, learned
counsel for the appellant has placed reliance on three Division Bench
judgments of Supreme Court reported in Arif Khan @ Agha Khan Vs. State
of Uttarakhand (2018 AIR (SC) 2123), Ashok Kumar Sharma Vs. State of
Rajasthan, (2013 (2) SCC 67) and Suresh and others Vs. State of Madhya
Pradesh (CriminalAppeal No.300 of  2009).

5. In alternatively, Shri Nitin Dubey, learned counsel for the appellant
submits that in the event this Court is not satisfied with the argument of the
appellant and is not inclined to interfere with the conviction, this Court may
take into account the period already undergone in custody by the appellant
between 21.01.2017 to 26.05.2017 and from the date of judgment till today and
release him by reducing the period of sentence already undergone.
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Argument of State

6. Countering the aforesaid argument, Shri Hora, learned P.L. for the State 
placed heavy reliance on Ex.P/5. It is submitted that the appellant was made aware 
about his valuable right flowing from Section 50 of NDPS Act, yet he has chosen 
to be searched by police officer. The expression " if such persons so require" is 
very important in Section 50 of NDPS Act and should be given full meaning.

7. The question of search by Magistrate or by a Gazetted Officer would arise 
only when such person has shown/expressed his desire for such search. Having 
not done so despite giving information about his right, it is no more open to the 
appellant to contend that the requirement of Section 50 of NDPS Act is not 
fulfilled. He placed reliance on the statement of PW-4 (Rajendra Prasad Ahirwar) 
and stated that no amount of cross-examination has demolished his case and, 
therefore, there is no reason to disbelieve that (i) an option was given to the 
appellant to get himself checked before the Magistrate or Gazetted Officer; (ii) 
appellant himself gave consent to get checked before PW-4 (Rajendra Prasad 
Ahirwar). Thus, no fault can be found in the procedure adopted by the 
prosecution.

8. It is further urged that the merely because two seizure witnesses namely 
Iqbal Ansari (PW 1) and Lakhan Choudhary (PW 2) have not supported the 
prosecution story, statement of PW-4 will not pale into insignificance. The law is 
well settled that if statement of Police Officer is trustworthy, there is no rule that 
the Police Authorities' statement must be discarded. He placed reliance on three 
Judge Bench judgment of Supreme Court reported in 2001 (9) SCC 571 (P.P. 
Beeran Vs. State of Kerala) in support of his aforesaid contention. He straneously 
contended that this judgment makes it clear that in the manner appellant was 
informed about his right, it fulfills the requirement of Section 50 of NDPS Act and 
almost in the similar circumstances, the Apex Court did not interfere in the matter.

9. Shri Hora, learned P.L. for the State also placed reliance on a recent 
judgment of Supreme Court reported in 2020 SCC Online SC 730 (Rizwan Khan 
Vs. State of Chhattisgarh) to bolster the same submission that IO's statement is 
trustworthy and conviction is rightly recorded by Court below.

10. No other point is pressed by learned counsel for the parties.

11. I have heard learned counsel for the parties at length and perused the 
record.

Findings

12. In the instant case, before the Court below seven witnesses entered the
witness box and deposed their statements. PW/1 Iqbal Ansari and PW/2 Lakhan
Choudhari were independent witnesses of seizure. However, both of them
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turned hostile and did not support the prosecution story. A.S.I. Rajendra Prasad
Ahirwar (PW/4) is the star witness of the prosecution. The search of the
appellant was conducted by this officer. Remaining prosecution witnesses are
the employees of police department, who have supported the prosecution story
and proved the relevant documents.

First submission of Appellant

13. As noticed above, the impugned judgment was criticized by contending
that statement of PW/4 is not worthy of credence because both the independent
witnesses in whose presence objectionable substance was allegedly recovered
from the appellant did not support the prosecution story and hence statement of
PW/4 does not inspire confidence. It is noteworthy that PW/4 deposed with
accuracy and precision regarding entire process of seizure of Heroin from the
appellant. He candidly deposed that the appellant was informed about his 
constitutional/legal right to get himself searched before Gazetted Officer/ 
Magistrate but he did not opt for a search before them. Indeed, he clearly gave 
consent to be searched by PW/4. This statement of PW/4 could not be demolished 
during his lengthy cross examination. Hence, the question arises whether the 
story of prosecution can be disbelieved merely because it is mainly founded upon 
the statement of a police officer (PW/4).

14.  This point is no more res integra. The Apex Court in State (NCT of Delhi) 
vs. Sunil (2001) 1 SCC 652 held as under:-

"It is an archaic notion that actions of the police officer should be 
approached with initial distrust. It is time now to start placing at least 
initial trust on the actions and the documents made by the police. At any 
rate, the court cannot start with the presumption that the police records 
are untrustworthy. As a proposition of law, the presumption should be 
the other way round. That official acts of the police have been regularly 
performed is a wise principle of presumption and recognised even by the 
legislature. "

Similarly, in the case of Surinder Kumar v. State of Punjab (2020) 2 SCC 
563, the Apex Court observed as under:-

"15. The judgment in Jarnail Singh v. State of Punjab (2011) 3 SCC 521, 
relied on by the counsel for the respondent State also supports the case 
of the prosecution. In the aforesaid judgment, this Court has held that 
merely because prosecution did not examine any independent witness, 
would not necessarily lead to conclusion that the accused was falsely 
implicated. The evidence of official witnesses cannot be distrusted and 
disbelieved, merely on account of their official status. "

In Rizwan Khan (supra), it was opined as under:-
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"23. It is settled law that the testimony of the official witnesses cannot be 
rejected on the ground of non-corroboration by independent witness. As 
observed and held by this Court in catena of decisions, examination of 
independent witnesses is not an indispensable requirement and such 
non-examination is not necessarily fatal to the prosecution case."

(Emphasis Supplied)

15.  In view of principles laid down in the aforesaid judgments, it cannot be 
said as a rule of thumb that the statement of police officer to be discarded in all 
circumstances or such statement can be relied upon only when it is corroborated 
by statement of independent witness. If the statement of police officer is worthy of 
credence, the conviction can be recorded on the basis of statement of police 
officer even if such statement is not supported by independent witness. Thus, first 
submission of appellant deserves rejection.

Second submission of appellant

16. It is apposite to quote relevant portion of Section 50 of NDPS Act, which
reads as under:-

"50. Conditions under which search of persons shall be conducted.

(1) When any officer duly authorised under section 42 is about to 
search any person under the provisions of section 41, section 42 or 
section 43, he shall, if such person so requires, take such person without 
unnecessary delay to the nearest Gazetted Officer of any of the 
departments mentioned in section 42 or to the nearest Magistrate.

(2) If such requisition is made, the officer may detain the person until 
he can bring him before the Gazetted Officer or the Magistrate referred 
to in sub-section (1)."

(Emphasis Supplied)

17. The expression "if such person so requires" contained in Sub-section (1) 
of Section 50 of NDPS Act needs to be read with remaining portion of the 
provision and must be given full effect. This is trite that a statute must be read as a 
whole in its context. This rule is referred to as an 'elementary rule' by Viscount 

1
Simonds  a 'compelling rule' by Lord Somervell of Harrow and a 'settled rule' by 

2B.K. Mukherje , J. Lord Halsbury agreed with the said preposition advanced 
by Mukherjee, J.
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18. It is equally settled that "it is not a sound principle of construction", "to 
brush aside words in a statute as being inapposite surplusage, if they can have 
appropriate application in circumstances conceivably within the contemplation 

3of the statute .

Jagannathdas, J. pointed out that "it is incumbent on the Court to avoid a 
construction, if reasonably permissible on the language, which would render a 

4
part of the statute devoid of any meaning or application .

Das Gupta, J. observed that "the courts always presumed that Legislature 
inserted every part thereof for a purpose and the legislative intention is that every 

5
part of the statute should have effect

The Legislature is deemed not to waste its words or to say anything in 
6

vain .

"The rule that a meaning should, if possible, be given to every word in the 
statute implies that, unless there is good reason to the contrary, the words add 

7something which would not be there if the words were left out .

19.  Taking into account the aforesaid principles laid down by the Supreme 
Court, I find substance in the argument of Shri Hora that the expression "if such 
person so requires" needs to be given due weightage and full effect. If it is held 
that in every case a search is required to be conducted before Magistrate or by 
Gazetted Officer, the expression "if such person so requires" will vanish in thin 
air. Putting it differently, if the aforesaid phrase is ignored then only option left 
with the prosecution is to take the accused to nearest Gazetted Officer or to the 
nearest Magistrate. This was not the legislative intent because of the phrase i.e. "if 
such person so requires" in Section 50 of NDPS Act. Thus, this phrase must be 
given its full meaning and effect. In Nelson Motis vs. Union of India (1992) 4 SCC 
711, it was held that if plain language of statute is clear and unambiguous, it has to 
be given effect to, irrespective of the consequences.
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20. In view of foregoing analysis, this Court is of the opinion that as per
Section 50 of NDPS Act, the accused must be apprised by the person concerned
regarding his right to get searched before Gazetted Officer or Magistrate.
Despite apprising him about this said right, if the accused person has chosen to
be searched by the police officer, no fault can be found in the search.
Pertinently, a Constitution Bench of Supreme Court in Vijaysinh Chandubha
Jadeja vs. State of Gujarat (2011) 1 SCC 609 observed that "thereafter the
suspect may or may not choose to exercise the right provided to him under the
said proviso." Similarly, another Constitution Bench in State of Punjab vs.
Baldev Singh (1999) 6 SCC 172 held that a search made by an empowered
officer, on prior information, without informing the person of his right that if he
so requires, he shall be taken before a Gazetted Officer or a Magistrate for
search and in case he so opts, failure to conduct his search before a Gazetted
Officer or a Magistrate, may not vitiate the trial, but would render the recovery
of the illicit article suspect and vitiate the conviction and sentence of an
accused, where the conviction has been recorded only on the basis of the
possession of illicit article, the recovery from his person, during a search
conducted in violation of provisions of Section 50 of the NDPS Act.

21. Baldev Singh (supra) contains an important finding- "in case he was 
apprised." Thus, as a rule of thumb, in all circumstances, the search can not vitiate 
merely because it was not conducted before the Gazetted Officer or Magistrate. I 
find support in my view by a recent judgment of Delhi High Court reported in 
2020 SCC Online Del 136 (Innocent Ozoma vs. State). Para 32 of this judgment 
reads as under:-

"32. In terms of Section 50(1) of the NDPS Act where an officer is about 
to search a person under the provisions of Sections 41, 42 or 43 of the 
NDPS Act, he shall, if such person requires, take such person without 
unnecessarily delay to the nearest Gazetted Officer or the nearest 
Magistrate. Whilst it is clear that the authorized officer is required to 
take the person concerned to the nearest Magistrate/Gazetted Officer if 
the person so requires; it is difficult to interpret Section 50(1) of the 
NDPS Act to read that it is mandatory that in all cases, search must be 
conducted before a Gazetted Officer or a Magistrate. Clearly, if Section 
50(1) of NDPS Act is read to mean that it is necessary in all cases that a 
search be conducted before a Magistrate or a Gazetted Officer, there 
would be no purpose in informing the suspect of his right to be searched 
before such officers. The entire object of informing the suspect, who is 
proposed to be searched, about his/her right is to enable him to exercise 
this right - the right to be searched before a Magistrate or a Gazette 
Officer. In Vijaysinh Chandubha Jadeja (supra), the Supreme Court had 
also observed that the obligations of the authorized officer under 
Section 50(1) of the NDPS Act is mandatory and requires strict 
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compliance. Failure to comply with the said provision would render the 
recovery of the illicit article suspect and vitiate the conviction. However, 
the Court had also observed that "Thereafter, the suspect may or may 
not choose to exercise the right provided to him under the said proviso".

(Emphasis Supplied)

22. In the case of Innocent Ozoma (supra), Delhi High Court has considered 
the judgment of Supreme Court in the case of Arif Khan and Ashok Kumar 
Sharma (supra). The Delhi High Court considered its previous judgment 
delivered in Criminal Appeal No.676/17 (Ramgopal vs. State) decided on 
16.10.2018. It was held that in Arif Khan (supra) on the facts of that case, the Court 
found that mandatory procedure under Section 50 of the Act had not been 
satisfied. The said case was peculiar on its facts and, therefore, is distinguishable 
from the facts of the present case. Since in the case in hand, the prosecution was 
able to establish its case through the testimony of the witnesses and documents, no 
benefit of Arif Khan (supra) was given. The Delhi High Court referred this 
previous judgment with profit in Innocent Ozoma (supra). Hence, Innocent 
Ozoma was not found to be innocent and his appeal was dismissed.

23. Relevant portion of 'Sehmati Sandehi Panchnama' (Ex.P/5) reads as 
under:-

^^vkidh ryk'kh yh tkuh gS ,oa vkidks dkuwuu laoS/kkfud vf/kdkj gS fd 
;fn vki pkgs rks vkidh ryk'kh vf/kÑr jktif=r vf/kdkjh ;k eftLVªsV ds 
le{k yh tk ldrh gS ;fn vki pkgs rks vki viuh ryk'kh eq>s ns ldrs gS tks 
lUnsgh jktw mQZ lqjsUnz ukFk lksudj us eq> lgk- mi fujh- jktsUnz izlkn 
vfgjokj ls viuh ryk'kh djkus ds fy, ekSf[kd rFkk fyf[kr esa lgefr iznku 
fd;k lUnsgh }kjk viuh ryk'kh eq> ASI jktsUnz izlkn vfgjokj ls ryk'kh 
lgefr nh tkus ij lgefr iapukek rS;kj fd;k x;kA^^

eSa viuh rkyklh vfgjokj lkgc ls djkuk pkgrk gw¡ rkyklh dh lgefr fn;k
jktw lksudj

(Emphasis Supplied)

24.     A plain reading of contents of Ex.P/5, in the considered opinion of this 
Court, shows that the appellant was apprised by PW/4 about his legal right to be 
searched before the Magistrate or Gazetted Officer, yet he had chosen to give 
option/consent to be searched by PW/4. The Apex Court in P.P. Beeran (supra) 
poignantly held as under :-

"4. Learned Senior Counsel then contended that there was factually no 
compliance with Section 50 of the NDPS Act inasmuch as the search was 
not conducted in the presence of a gazetted officer or a Magistrate. That 
point also seems to be very fragile for the appellant as the concurrent 
finding shows that PW 2 in fact put it to the appellant whether he 
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required the search to be conducted in the presence of a gazetted officer 
or a Magistrate and the answer was in the negative. This was 
communicated in the form of a written record as is evidenced by Exhibit 
P-2. Hence, we are not disposed to interfere with conviction of the 
appellant on the ground of non-compliance with Section 50 of the Act."

(Emphasis Supplied) 

Similarly, in the case of T.T. Haneefa v. State of Kerala, (2004) 5 SCC 128, 
the Apex Court held as under:-

"7. ... ... ... ... ... ..... In this case the appellant was given an option to be 
searched in the presence of the Magistrate, he did not exercise that right. 
... ... ... ... ... .....

In the instant case, we do not think there is any violation of Section 50 of 
the NDPS Act, as the accused was given the right to be searched in the 
presence of a Magistrate and as he failed to opt for that, we do not think 
that there was any procedural illegality."

(Emphasis Supplied)

25.  Pertinently, the judgments cited by learned counsel for the appellant were 
delivered by Division Benches whereas judgment of P.P. Beeran (supra) is 
decided by a three Judge Bench. If the consent given by the appellant is tested on 
the anvil of Sub-section (1) of Section 50 of NDPS Act, it can be safely held that 
the police officer has clearly informed the appellant about his legal right and with 
eyes open the appellant opted to be searched by the PW/4. Hence, I am unable to 
hold that the search was held in utter violation of Section 50 of NDPS Act. Thus, 
this argument of appellant also could not cut any ice.

26.  This Court will be failing in its duty if the last submission of counsel for 
the appellant regarding quantum of sentence is not considered. In view of 
foregoing analysis, it can be safely concluded that the prosecution has established 
its case beyond reasonable doubt before the Court below and no fault can be found 
in the impugned judgment whereby the appellant has been convicted. So far 
sentence is concerned, the Court below has already dealt with the appellant in a 
very lenient manner. The Court below could have imposed a much higher 
punishment but has not chosen to do so. The Court below has exercised its 
discretion in a judicious manner which does not warrant any interference by this 
Court. More so, when the menace of offence of this nature cannot be taken lightly. 
For these cumulative reasons, I find no reason to interfere in the impugned 
judgment.

27.    Resultantly, the appeal fails and is hereby dismissed.

Appeal dismissed

113I.L.R.[2021]M.P. Raju@Surendar Nath Sonkar Vs. State of M.P.



I.L.R. [2021] M.P. 114
CRIMINAL REVISION

Before Mr. Justice Vishal Dhagat
CRR No. 2179/2020 (Jabalpur) decided on 17 December, 2020

ARUNI SAHGAL … Applicant

Vs.

STATE OF M.P.  …Non-applicant                          

A. 	 Criminal Procedure Code, 1973 (2 of 1974), Section 457 & 
397(2) – Interlocutory Order – Held – Order rejecting application filed u/S 
457 Cr.P.C. for interim custody of articles, is not a final order or intermediate 
order or order of moment but is an interlocutory order – Criminal revision 
not maintainable due to bar u/S 397(2) Cr.P.C. – Revision dismissed. 

(Para 14 & 15)

d- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 457 o 397¼2½ & varoZrhZ 
vkns'k & vfHkfu/kkZfjr & oLrqvksa dh varfje vfHkj{kk gsrq na-iz-la- dh /kkjk 457 ds 
varxZr izLrqr vkosnu dks ukeatwj djus okyk vkns'k] ,d vafre vkns'k ;k e/;orhZ 
vkns'k ;k ,d {k.k dk vkns'k ugha gS cfYd ,d varoZrhZ vkns'k gS & na-iz-la- dh /kkjk 
397¼2½ ds varxZr otZu ds dkj.k nkf.Md iqujh{k.k iks"k.kh; ugha gS & iqujh{k.k 
[kkfjtA

B. 	 Criminal Procedure Code, 1973 (2 of 1974), Section 397(2) – 
Interlocutory Order – Meaning  & Ambit – Held – Order u/S 457 Cr.P.C. may 
or may not be an interlocutory order, it depends upon facts and 
circumstances of a case – If Magistrate passes an order touching rights of 
person over property then order is not an interlocutory order but if order is 
passed only to give possession of property during pendency of trial then such 
order is an interlocutory order.   (Para 12)

[k-  n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 397¼2½ & varoZrhZ vkns'k 
& vFkZ o ifjf/k & vfHkfu/kkZfjr & na-iz-la- dh /kkjk 457 ds varxZr vkns'k ,d varoZrhZ 
vkns'k gks ldrk gS vFkok ugha] ;g ,d izdj.k ds rF;ksa rFkk ifjfLFkfr;ksa ij fuHkZj 
djrk gS & ;fn eftLVªsV laifRr ij O;fDr ds vf/kdkjksa ls lacaf/kr dksbZ vkns'k ikfjr 
djrk gS rks og vkns'k ,d varoZrhZ vkns'k ugha gS ijarq ;fn og vkns'k dsoy laifRr dk 
dCtk nsus ds fy,] fopkj.k ds yafcr jgus ds nkSjku  ikfjr fd;k x;k gS rks og vkns'k 
,d varoZrhZ vkns'k gSA

C.  Criminal Procedure Code, 1973 (2 of 1974), Section 451 – 
Maintainability – Held – Once final charge-sheet is filed by police and 
property is said to be involved in crime then only application u/S 451 Cr.P.C. 
is maintainable.  (Para 13)
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x- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 451 & iks"k.kh;rk & 
vfHkfu/kkZfjr & ,d ckj iqfyl }kjk vafre vkjksi&i= izLrqr dj fn;k x;k rFkk 
laifRr dk vijk/k esa 'kkfey gksuk dgk tkrk gS rc dsoy na-iz-la- dh /kkjk 451 ds 
varxZr vkosnu iks"k.kh; gSA 

Cases referred:

1988 Cr.L.J. 475, AIR 1977 SC 403.

Prakash Gupta, for the applicant. 
Aman Pandey, P.L. for the non-applicant/State. 

O R D E R
(Hearing Through Video Conferencing)

VISHAL DHAGAT, J. :- Applicant has filed this criminal revision 
challenging order dated 28.9.2020, by which application filed by applicant under 
Section 457 of the Code of Criminal Procedure was rejected by Special Judge, 
NDPS Act District Rewa.

2.  Counsel appearing for the applicant submitted that Honda Activa Scooter 
4G bearing registration No. UP70EC7781 was seized by the Police in Crime No. 
203/2020 under Sections 8, 21, 22, 25 and 29 of the NDPS Act and Section 5/13 of 
Drug Control Act. Applicant is registered owner of the vehicle and he was falsely 
implicated in the criminal case. He had given the scooter to one Rahul Mishra to 
ferry his ailing father to hospital. Applicant has no role in the crime committed by 
the co-accused persons. Police had also seized one Redmi mobile phone having 
his Jio Sim and Idea Sim. It is submitted that said articles may be damaged if they 
are allowed to remain in custody of the police.

3. Applicant has filed an application under Section 457 of the Code of 
Criminal Procedure for giving the seized articles on superdginama during 
pendency of trial. Counsel appearing for the applicant had relied on the judgment 
of Rajasthan High Court reported in 1988 Cr.L.J. 475- Ganesh Vs. State and 
another. Counsel for the applicant relied on para-7 of the said judgment. It was 
held that order passed under Section 457 of the Code of Criminal Procedure is a 
final order and not merely an interlocutory order. On basis of said order, it was 
argued by counsel appearing for the applicant that criminal revision against the 
impugned order dated 28.9.2020 filed by the applicant is maintainable.

4. Counsel for the State has opposed the prayer of applicant for releasing the 
articles on superdginama on merits of the case. It is submitted by him there there is 
possibility that applicant may use vehicle again for committing offence, therefore, 
application has rightly been rejected by the Court of Sessions.
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5. Before hearing the parties on merits of the case, it is to be examined 
whether impugned order is an interlocutory order or a final order against which 
revision filed by the applicant is maintainable.

6. Before examining the said issue, Sections 457 and 397 of Code of 
Criminal Procedure is to be considered. 

Section 397 (2) lays down as under:

"(2): The powers of revision conferred by sub-section (1) shall 
not be exercised in relation to any interlocutory order passed in any 
appeal, inquiry, trial or other proceeding".

Section 457 (1) of the Code of Criminal Procedure lays down as under:

"(1) Whenever the seizure of property by any police officer is 
reported to a Magistrate under the provisions of this Code, and such 
property is not produced before a Criminal Court during an inquiry or 
trial, the Magistrate may make such order as he thinks fit respecting the 
disposal of such property or the delivery of such property to the person 
entitled to the possession thereof, or if such person cannot be 
ascertained, respecting the custody and production of such property."

7. The meaning and ambit of the expression "interlocutory order" as used in 
Section 397(2) has been considered by the Supreme Court in several decisions. In 
Smt. Parmeshwari Devi v.The State and another, AIR 1977 SC 403, petitioner-
Smt. Parmeshwari Devi had in response to an order under Section 94 of the Old 
Code filed a reply expressing her inability to produce the documents stating the 
circumstances pertaining thereto. She was not a party to the trial, but even then the 

th
Magistrate issued order on 8  August 1974 i.e. after coming into force of the new 
Code, directing her to attend court so as to enable it to put her a few questions for 
satisfying itself regarding whereabouts of the documents. The said order was 
challenged in revision invoking the bar of Section 397 (2) of the Code. The 
Supreme Court observed:- "The Code does not define an interlocutory order, but it 
obviously is an intermediate order, made during the preliminary stages of an 
enquiry or trial. The purpose of Sub-section (2) of Section 397 is to keep such an 
order outside the purview of the power of revision so that the enquiry or trial may 
proceed without delay. This is not likely to prejudice the aggrieved party for it can 
always challenge it in due course if the final order goes against it. But it does not 
follow that if the order is directed against a person who is not a party to the enquiry 
or trial, and he will have no opportunity to challenge it after a final order is made 
affecting the parties concerned, he cannot apply for its revision even if it is 
directed against him and adversely affects his rights."

8.  The Supreme Court made the following observations in case of Mohan 
Lal Magan Lal Thacker Vs State of Gujarat,: "An interlocutory order though not 
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conclusive of the main dispute may be conclusive as to the subordinate matter 
with which it deals."It may thus be conclusive with reference to the stage at which 
it is made, and it may also be conclusive as to a person, who is not a party to the 
enquiry or trial, against whom it is directed."

9.    In Amar Nath & Others Vs. State of Haryana & Ors., the Supreme Court was 
dealing with an order summoning the appellants in a complaint case, the 
appellants having been earlier exonerated by the police in their report under 
Section 173 of the Code. A question arose whether the order of summoning was an 
interlocutory order within the meaning of Section 397 (2) of the Code. The 
Supreme Court observed:-"Decided cases have laid down that interlocutory 
orders to be appealable must be those which decide the rights and liabilities of the 
parties concerning a particular aspect. It seems to us that the term "interlocutory 
order" on Section 397 (2) of the 1973 Code has been used in a restricted sense and 
not in Devi Ram Vs. State (Crl. Revision No. 39/18) Page No. 20 of 33 any broad 
of artistic sense. It merely denote orders of a purely interim or temporary nature 
which do not decide or touch the important rights or the liabilities of the parties. 
Any order which substantially affects the rights of the accused or decides certain 
rights of the parties cannot be said to be an interlocutory order so as to bar a 
revision to the High Court against that order, because that would be against the 
very object which formed the basis for insertion of this particular provision in 
Section 397 of the Code of Criminal Procedure. Thus for instance orders 
summoning witnesses, adjourning cases, passing orders for bail, calling for 
reports and such order steps in aid of the pending proceedings may no doubt 
amount to interlocutory orders against which no revision would lie under Section 
397 (2) of the Code of Criminal Procedure. But orders which are matters of 
moment and which affect or adjudicate the rights of the accused or a particular 
aspect of the trial cannot be said to be interlocutory order so as to be outside the 
purview of the revisional jurisdiction of the High Court."

10.   Supreme Court in Madhu Limaye Vs. State of Maharastra and on an 
examination of several decisions both of Indian and English Courts including the 
decision of the Federal Court in S. Kuppuswami Rao v. The King the Supreme 
Court held that: "But in our judgment such an interpretation and the universal 
application of the principle that what is not a final order must be an interlocutory 
order is neither warranted nor justified. If it were so it will render almost nugatory 
the revisional power of the Sessions Court or the High Court conferred on it by 
Section 397 (1) of the Code............... In such a situation it appears to us that the 
real intention of the legislature was not to equate the expression "interlocutory 
order" as invariably being converse of the words "final order". There may be an 
order passed during the course of a proceeding which may not be final in the sense 
noticed in Kuppuswami's Devi Ram Vs. State (Crl. Revision No. 39/18) Page No. 
21 of 33 (supra), but, yet it may not be an interlocutory order-pure or simple. Some 
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kinds of order may fall in between the two. By a rule of harmonious construction, 
we think that the bar in Sub-section (2) of Section 397 is not meant to be attracted 
to such kinds of intermediate orders. They may not be final orders for the purposes 
of Article 134 of the Constitution, yet it would not be correct to characterize them 
as merely interlocutory orders within the meaning of Section 397 (2)." The Court 
concluded by saying that :- "We may, however, indicate that the type of order with 
which we are concerned in this case, even though it may not be final in one sense, 
is surely not interlocutory so as to attract the bar of Sub" section (2) of Section 397. 
In our opinion, it must be taken to be an order of the type falling in the middle 
course."

11. In view of above law and citations, it is to be considered whether order 
dated 24.9.2020 stands the test to interlocutory order or an intermediate or order of 
moment.

12. Applicant is an accused in the case and offences under Sections 8, 21, 22, 
25 of the NDPS Act and Section 5/13 of the Drug Control Act are registered 
against the applicant and others. Order passed under Section 457 may or may not 
be an interlocutory order and it depends upon the facts of circumstances of the 
case. Judicial Magistrate acquires jurisdiction to entertain an application under 
Section 457 of the Code of Criminal Procedure when Police Officer seizes a 
property and matter is under investigation before the Police but before property is 
produced before a criminal Court during inquiry or trial. In such condition, 
Magistrate may make an order for disposal of such property or delivery of such 
property entitled to possession thereof.  If Magistrate passes an order touching the 
rights of person over the property then order will not be an interlocutory order but 
if order is passed only to give possession of property during pendency of trial then 
such order will be an interlocutory order and criminal revision shall not be 
maintainable due to bar created under Section 397(2) of the Code of Criminal 
Procedure.

13. Once final charge sheet is filed by the Police and property is said to be 
involved in the crime then only application under Section 451 of the Code of 
Criminal Procedure is maintainable. In case of Ganesh Vs. State (supra), relied 
upon by applicant, police has filed final report of no occurrence of crime and 
solicited the order of Judicial Magistrate for handing over possession of pair of 
bullocks seized. In said case, Magistrate has decided the issue of title/ownership 
of the bullocks and has passed an order in respect of disposal of property or 
delivery of such property. Such an order is a final order, but in the present case 
application is made only for interim custody of the vehicle during trial.

14. Prayer is made by applicant for interim custody of vehicle and cell phone 
before learned Special Judge NDPS Act, Rewa and learned Special Judge passed 
an order rejecting the application to give interim custody of the articles. Said order 
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is not a final order or intermediate order or order of moment but only an 
interlocutory order. Even if order is passed to release the vehicle Court continues 
to remain custodia legis and article is liable to be produced when directed by the 
Court and Court may also recall entrustment for reasons, Court may deem fit, 
therefore, order impugned is interlocutory order and criminal revision filed by the 
applicant is not maintainable due to bar under Section 397 (2) of the Code of 
Criminal Procedure, 1973.

15.  Criminal Revision filed by the applicant is dismissed as not maintainable 
under Section 397(2) of the Code of Criminal Procedure. Applicant is at liberty to 
take recourse to appropriate remedy available to him.

Revision dismissed

I.L.R. [2021] M.P. 119
CRIMINAL REVISION

Before Mr. Justice B.K. Shrivastava
CRR No. 1813/2020 (Jabalpur) decided on 8 January, 2021

RAJA BHAIYA SINGH  …Applicant

Vs.

STATE OF M.P. …Non-applicant

	A.	 Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2) and 
Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section 
8(b)/20(a)(i) – Filing of Challan – Limitation – Held – Offence is punishable 
by imprisonment upto 10 years and not minimum period of 10 years or death 
or life imprisonment – Limitation will be 60 days and not 90 or 180 days – 
Challan not filed within limitation period of 60 days – Subsequent filing of 
challan on same date of filing of application u/S 167(2) Cr.P.C. will not fortify 
the right of accused – Trial Court erred in rejecting the application – Bail 
granted – Revision allowed.  (Paras 26 to 28 & 40 to 42)

d- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167¼2½ ,oa Lokid 
vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 8¼b½@20¼a½¼i½ & pkyku 
izLrqr fd;k tkuk & ifjlhek & vfHkfu/kkZfjr & vijk/k nl o"kZ rd ds dkjkokl }kjk 
rFkk u fd nl o"kZ dh U;wure vof/k ds dkjkokl ls ;k e`R;qnaM ;k vkthou dkjkokl 
}kjk n.Muh; gS & ifjlhek lkB fnuksa dh gksxh rFkk u fd uCcs vFkok ,d lkS vLlh 
fnuksa dh & lkB fnuksa dh ifjlhek vof/k ds Hkhrj pkyku izLrqr ugha fd;k x;k & na-iz-
la- dh /kkjk 167¼2½ ds varxZr vkosnu izLrqr fd;s tkus dh frfFk dks gh i'pkr~orhZ 
pkyku dk izLrqr fd;k tkuk] vfHk;qDr ds vf/kdkj dks etcwr ugha djsxk & fopkj.k 
U;k;ky; us vkosnu dks vLohdkj djus esa =qfV dh gS & tekur iznku & iqujh{k.k 
eatwjA
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B.	 Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2) – 
Filing of Challan – Right of Default Bail – Held – Right of default bail u/S 
167(2) Cr.P.C. cannot be curtailed by subsequent filing of challan even on the 
same date.	  (Para 39 & 40)

[k- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167¼2½ & pkyku izLrqr 
fd;k tkuk & fMQkWYV tekur dk vf/kdkj & vfHkfu/kkZfjr & na-iz-la- dh /kkjk 167¼2½ 
ds varxZr fMQkWYV tekur ds vf/kdkj dks mlh fnukad dks Hkh i'pkr~orhZ :i ls 
pkyku izLrqr dj de ugha fd;k tk ldrkA

	C.	 Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2) – 
Filing of Challan – Covid Pandemic – Extension of Time – Applicability – Held 
– The order dated 23.03.2020 of Supreme Court related to extension of time 
limit was not applicable for filing of challan within 60 days or 90 days as 
prescribed under Cr.P.C.  (Para 7)

 x- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167¼2½ & pkyku izLrqr 
fd;k tkuk & dksfoM egkekjh & le; c<+k;k tkuk & iz;ksT;rk & vfHkfu/kkZfjr & 
le; lhek ds c<+k;s tkus ls lacaf/kr loksZPp U;k;ky; dk vkns'k fnukad 23-03-2020 
na-iz-la- ds varxZr fofgr vuqlkj lkB fnuksa vFkok uCcs fnuksa ds Hkhrj pkyku izLrqr 
djus ds fy, ykxw ugha FkkA 

	D.	 Criminal Procedure Code, 1973 (2 of 1974), Section 397(2) – 
Interlocutory Orders – Held – Order summoning witnesses, adjourning cases, 
passing orders for bail, calling for reports and such other steps in aid of 
pending proceeding, amounts to interlocutory orders against which no 
revision would lie u/S 397(2) whereas orders which affect or adjudicate 
rights of accused or particular aspect of trial, are not interlocutory orders 
against which revision is maintainable.  (Para 9)

	?k- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 397¼2½ & varoZrhZ vkns'k 
& vfHkfu/kkZfjr & lk{khx.k dks leu Hkstus dk vkns'k] izdj.kksa dks LFkfxr djuk] 
tekur ds vkns'k ikfjr djuk] izfrosnu dh ekax djuk rFkk yafcr dk;Zokgh esa lgk;d 
,sls vU; dne] varoZrhZ vkns'k dh dksfV esa vkrs gSa ftuds fo:) /kkjk 397¼2½ ds 
varxZr dksbZ iqujh{k.k ugha gksxk tcfd ,sls vkns'k tks fd vfHk;qDr ds vf/kdkjksa ;k 
fopkj.k ds fof'k"V igyw dks izHkkfor vFkok U;k;fu.khZr djrs gSa] varoZrhZ vkns'k ugha 
gksrs gSa ftuds fo:) iqujh{k.k iks"k.kh; gSA

	E.	 Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2) & 
397 – Maintainability of Revision – Held – Order on application u/S 167(2) for 
default bail is not an interlocutory order because it decides the valuable right 
of accused for default bail – Revision is maintainable. (Para 11)

M- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167¼2½ o 397 & 
iqujh{k.k dh iks"k.kh;rk & vfHkfu/kkZfjr & fMQkWYV tekur ds fy, /kkjk 167¼2½ ds 
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varxZr vkosnu ij vkns'k ,d varoZrhZ vkns'k ugha gS D;ksafd ;g fMQkWYV tekur ds 
fy, vfHk;qDr ds ewY;oku vf/kdkj dk fofu'p; djrk gS & iqujh{k.k iks"k.kh; gSA

	F.	 Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2), 
Proviso (a) – Filing of Challan – Computation of Period – Held – Apex Court 
concluded that period of 90 days/60 days under proviso (a) begins to run only 
from date of order of remand and not from date of arrest – “One day” will be 
complete on the next day of remand – The day accused was remanded to 
judicial custody should be excluded and the day challan is filed in Court, 
should be included – Period of temporary bail shall be excluded in 
computation of period – Last date, if it is Sunday or Holiday will also be 
counted.   (Paras 14 to 20)                                                                   

p- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167¼2½] ijarqd ¼aa½ & 
pkyku izLrqr fd;k tkuk & vof/k dh lax.kuk & vfHkfu/kkZfjr & loksZPp U;k;ky; us 
fu"df"kZr fd;k gS fd ijarqd ¼a½ ds varxZr uCcs fnuksa@lkB fnuksa dh vof/k] fjekaM 
vkns'k dh frfFk ls pyuk vkjaHk gks tkrh gS rFkk u fd fxj¶rkjh dh frfFk ls & **,d 
fnu** fjekaM ds vxys fnu iw.kZ gks tk,xk & vfHk;qDr dks U;kf;d vfHkj{kk eas Hksts tkus 
okys fnu dks vioftZr fd;k tkuk pkfg, rFkk U;k;ky; esa pkyku izLrqr gksus okys 
fnu dks 'kkfey fd;k tkuk pkfg, & vof/k dh lax.kuk esa vLFkk;h tekur dh vof/k 
vioftZr dh tk,xh & vafre frfFk] vxj og jfookj vFkok vodk'k gS] dh Hkh x.kuk 
dh tk;sxhA

	G.	 Narcotic Drugs and Psychotropic Substances Act (61 of 1985), 
Sections 8(a), 8(b), 20(a)(i) & 20(b)(ii)(C) – Ingredients – Held – Ganja plants 
seized from accused – Section 8(a) is not applicable because it relates to Coca 
plants etc. – Present case covered by Section 8(b) which prohibits cultivation 
of Opium, Poppy or “any Cannabis plant” – Section 20(a) prescribes 
punishment of cultivation – Offence u/S 8(b)/20(a) is made out. (Para 24)

N- Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½]
/kkjk,¡ 8¼a½] 8¼b½] 20¼a½¼i½ o 20¼b½¼ii½¼C½ & ?kVd & vfHkfu/kkZfjr & vfHk;qDr ls 
xkatk ds ikS/ks tCr fd;s x;s & /kkjk 8¼a½ ykxw ugha gksrk D;ksafd og dksdk ds ikS/kksa 
bR;kfn ls lacaf/kr gS & orZeku izdj.k /kkjk 8¼b½ }kjk vkPNkfnr gksrk gS tks fd 
vQhe] iksLr ;k **fdlh dSusfcl ds ikS/ks** dh [ksrh fuf"k) djrh gS & /kkjk 20¼a½ [ksrh 
ds fy, n.M fofgr djrh gS & /kkjk 8¼b½@20¼a½ ds varxZr vijk/k curk gSA 

Cases referred:

 2020 SCC Online SC 521, AIR 1977 S.C. 2185 = 1977 CRI.L.J. 1891 = 
(1978) 1 SCR 222, (1978) 1 SCR 749 : (AIR 1978 SC 47) , (1980) 2 SCR 380 : 
(AIR 1980 SC 962), 1984 CRI. L. J. 79 [M.P.], AIR 1986 S.C. 2130 = [1986] 3 
SCC 141 = 1986 Cri.L.R. 256, (1992) 3 SCC 141 : (AIR 1992 SC 1768 : 1992 AIR 
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SCW 1976), (1996) 1 SCC 432, (1996 AIR SCW 237), (2002) 2 SCC 121 (AIR 
2002 SC 285 : 2001 AIR SCW 5003), 1995 Supp. (3) SCC 221, 2011 AIR SCW 
5551, (2011) 10 SCC 445, AIR 1996 S.C. 2980 = 1996 AIR SCW 1216 = 1996 
CRI.L.J. 1876, 2004 [2] MPHT 215, 2015 CRI. L.J. 1666, 2005 [3] MPLJ 306, 
I.L.R. 2016 M.P. 2837, 1992 CRI.L.J. 1730 = 1991 [2] MPJR 338 [M.P.], 1993 
JLJ 99, AIR 2017 S.C. 3948 = 2018 Cri.L.J. 155, 1995 CRI.L.J. 477 [S.C.] = 
[1994] 5 SCC 410 = AIR 1994 SCW 3857, 1995 Supp (3) SCC 221 = 1995 SCC 
[Cri.] 830, (1994) 5 SCC 410 = 1994 SCC (Cri) 1433, 1996 CRI.L.J. 1652 [AIR 
1996 S.C. 2897 = 1996 AIR SCW 734 = 1996 CRI.L.J. 1652 = 1996 (1) SCC 718 
= 1996 CRI.L.J. 1652], (1994) 5 SCC 410 : (1994 AIR SCW 3857), AIR 2008 S.C. 
78 = [2007] 8 SCC 770 = 2007 AIR SCW 6112, 2011 AIR SCW 5551 = 2011 
CRI.L.J. (Supp) 265, (2001) 5 SCC 453 : (AIR 2001 SC 1910 : 2001 AIR SCW 
1500), (1994) 5 SCC 410 = 1994 AIR SCW 3857, 2020 SCC Online 867, (1994) 4 
SCC 602, (1994) 5 SCC 410, (2001) 5 SCC 453, (2017) 15 SCC 67, (1996) 1 SCC 
718, (1996) 1 SCC 722, (2014) 9 SCC 457, 2020 SCC online SC 824.

Shreyas Pandit, for the applicant. 
Sanjeev Kumar Singh, P.L. for the non-applicant/State. 

O R D E R

B.K. SHRIVASTAVA, J. :- This criminal revision has been preferred on 
24.7.2020 by applicant Raja Bhaiya Singh against the order dated 25.4.2020 
passed by the Special Judge, NDPS, Panna, District Panna in connection with 
Crime No.270/2019, registered at Police Station Simariya, District Panna under 
section 8/20 of Narcotic Drugs and Psychotropic Substances Act (hereinafter 
referred to as "the Act").

2. By the impugned order the learned trial court dismissed the application 
filed under section 167(2) of CrPC on behalf of accused for default bail upon the 
ground that challan has not been filed within 60 days from the arrest of 
accused/applicant.

3. It appears from the record that the petitioner was arrested on 13.2.2020 
and on the same date he was produced before the concerned Court, by which he 
was sent to judicial custody. The applicant moved an application under section 
167(2) of CrPC on 21.4.2020 and the challan was also filed by the police on the 
same date. It appears from the impugned order that the trial court received the 
aforesaid application for default bail on 2:32 p.m. through whatsapp message 
upon the personal mobile number of concerned judicial officer (as per Circular 
No.P-33 dated 20.4.2020 issued by the District Judge, Panna). It is also mentioned 
in the impugned order that the challan was filed at 3:50 p.m on the same date i.e. 
21.4.2020.
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4. The trial court dismissed the aforesaid application in the light of order 
dated 23.3.2020 passed by Hon'ble the Supreme Court in Writ Petition 
No.3/2020. The trial court mentioned the following observation of Supreme 
Court :-

"this court has taken suo motu cognizance of the situation 
arising out of the challenge faced by the country on account of 
covid-19 virus and resultant difficulties that may be faced by 
litigants across the country in filing their petitions/applications/ 
suits/appeals/all other proceedings within the period of 
limitation prescribed under the general law of limitation or 
under special law (both central and/or state)."

Upon the basis of aforesaid observation, the trial court came to the 
conclusion that the prescribed time limit of 60 days for filing the challan has 
already been extended by the aforesaid order of Hon'ble the Supreme Court. 
Therefore, the application is not tenable.

5. It is submitted by the counsel for applicant that the trial court committed 
mistake by mentioning that the time limit for default bail has been extended. On 
the other side, the Sate (sic: State) supported the view of the trial court and it is 
submitted by the State that the challan has been filed within the period of 
limitation because the limitation was extended by the Supreme Court.

6. In reference to the aforesaid controversy, it will be useful to refer the 
judgment dated 19.6.2020 passed by the three Judges Bench of Hon'ble the 
Supreme Court in S.Kasi Vs. Through the Inspector of Police, reported in 2020 
SCC Online SC 521. In the aforesaid case, the Hon'ble Supreme Court observed 
that :-

"The indefeasible right to default bail under section 167(2) is an 
integral part of the right to personal liberty under Article 21, and 
the said right to bail cannot be suspended even during a 
pandemic situation as is prevailing currently. It was emphasized 
that the right of the accused to be set at liberty takes precedence 
over the right of the State to carry on the investigation and 
submit a chargesheet."

The Supreme Court considered the aforesaid extension of time and finally 
came to the conclusion as under :-

"We, thus, are of the view that neither this Court in its order 
dated 23.3.2020 can be held to have eclipsed the time prescribed 
under Section 167(2) of Cr.P.C. nor the restrictions which have 
been imposed during the lockdown announced by the 
Government shall operate as any restriction on the rights of an 
accused as protected by Section 167(2) regarding his 
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indefeasible right to get a default bail on non-submission of 
chargesheet within the time prescribed."

7. Therefore, it appears that the order dated 23.3.2020 of Supreme Court 
related to extension of time limit, was not applicable for filing the challan within 
60 days or 90 days as prescribed under CrPC. Therefore, the trial court committed 
mistake in this regard.

8. The counsel for State submitted that the revision is not tenable against the 
order passed under section 167(2) of CrPC because the order is in the nature of 
"interlocutory order". As per section 397 of CrPC, no revision is tenable against 
the interim order/interlocutory order.

9. The expression 'interlocutory order' has not been defined in the Code. In 
Amar Nath v. State of Haryana In Amar Nath and others v. State of Haryana and 
others, AIR 1977 S.C. 2185 = 1977 CRI. L. J. 1891 = (1978) 1 SCR 222, the Apex 
Court said that the term "interlocutory order" in S. 397 (2) has been used in a 
restricted sense and not in any broad or artistic sense. It merely denotes orders of a 
purely interim or temporary nature which do not decide or touch the important 
rights or the liabilities of the parties. Any order which substantially affects the 
right of the accused, or decides certain rights of the parties cannot be said to be an 
interlocutory order so as to bar a revision to the High Court against that order, 
because that would be against the very object which formed the basis for insertion 
of this particular provision in S. 397. Thus, for instance, orders summoning 
witnesses, adjourning cases, passing orders for bail, calling for reports and such 
other steps in aid of the pending proceeding, may no doubt amount to 
interlocutory orders against which no revision would lie under Section 397 (2). 
But orders which are matters of moment and which affect or adjudicate the rights 
of the accused or a particular aspect of the trial cannot be said to be interlocutory 
order so as to be outside the purview of the revisional jurisdiction of the High 
court.

10. In Madhu Limaye v. State of Maharashtra (1978) 1 SCR 749 : (AIR 1978 
SC 47), a Three Judge Bench of Apex Court has held an order rejecting the plea of 
the accused on a point which when accepted will conclude the particular 
proceeding cannot be held to be an interlocutory order. In V. C. Shukla v. State 
(1980) 2 SCR 380 : (AIR 1980 SC 962), this Court has held that the term 
'interlocutory order' used in the Code of Criminal Procedure has to be given a very 
liberal construction in favour of the accused in order to ensure complete fairness 
of the trial and the revisional power of the High Court or the Sessions Judge could 
be attracted if the order was not purely interlocutory but intermediate or quasi 
final.
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11. Therefore, as per aforesaid law, the order upon the application filed for 
default bail under section 167(2) of CrPC is not an interlocutory order because it 
decided the valuable right of default bail finally at that stage. Hence, the revision 
is tenable against the aforesaid order.

12. The second question raised by the counsel for State that the limitation 
period was 90 days; while the counsel for applicant argued that looking to the 
offence, the limitation period will be 60 days. The trial court also accepted that the 
limitation period was 60 days.

13. It will be useful to refer section 167(2) of CrPC, which provides :-

"167- Procedure when investigation cannot be completed in twenty-
four hours.

(1)     .........

(2) The Magistrate to whom an accused person is forwarded under
this section may, whether he has or has no jurisdiction to try the case,
from time to time, authorize the detention of the accused in such
custody as such Magistrate thinks fit, a term not exceeding fifteen days 
in the whole; and if he has no jurisdiction to try the case or commit it for 
trial, and considers further detention unnecessary, he may order the 
accused to be forwarded to a Magistrate having such jurisdiction: 
Provided that-

(a) the Magistrate may authorize the detention of the accused
person, otherwise than in the custody of the police, beyond the period
of fifteen days, if he is satisfied that adequate grounds exist for doing
so, but no Magistrate shall authorize the detention of the accused
person in custody under this paragraph for a total period exceeding-

(i) ninety days, where the investigation relates to an offence
punishable with death, imprisonment for life or imprisonment for a
term of not less than ten years;

(ii) sixty days, where the investigation relates to any other offence,
and, on the expiry of the said period of ninety days, or sixty days, as
the case may be, the accused person shall be released on bail, if he is
prepared to and does furnish bail, and every person released on bail
under this sub-section shall be deemed to be released under the
provisions of Chapter XXXIII for the purposes of that Chapter;

(b) no Magistrate shall authorize detention in any custody under 
this section unless the accused is produced before him;

(c) No Magistrate of the second class, not specially empowered in 
this behalf by the High Court, shall authorize detention in the custody of 
the police."
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14.  As for (sic: far) as computation of period of 90 or 60 days is concerned, the 
law has been settled. It was held in Jagdish and others, v. State of M. P., 1984 CRI. 
L. J. 79 [M.P.] that date of arrest is to be excluded. Further in the case of Chaganti 
Satyanarayana v. State of A.P., AIR 1986 S.C. 2130 = [1986] 3 SCC 141 = 1986 
Cri.L.R. 256 the Apex Court said that Period of 90 days / 60 days envisaged by 
Proviso (a) begins to run from date of order of remand and not from earlier 
date when accused was arrested. The court observed that detention can be 
authorized by the Magistrate only when the order of remand is passed. The earlier 
period when the accused is in the custody of a public officer in exercise of his 
powers under S.57 cannot constitute detention pursuant to an authorization issued 
by the Magistrate. It, therefore, stands to reason that the total period of 90 days or 
60 days can begin to run only from the date of order of remand. This case has been 
subsequently followed in Central Bureau of Investigation, Special Investigation 
Cell-I, New Delhi v. Anupam J. Kulkarni, (1992) 3 SCC 141 : (AIR 1992 SC 1768 : 
1992 AIR SCW 1976), State through CBI v. Mohd. Ashraft Bhat and another, 
(1996) 1 SCC 432, (1996 AIR SCW 237). State of Maharashtra v. Bharati 
Chandmal Varma (Mrs) (2002) 2 SCC 121 (AIR 2002 SC 285 : 2001 AIR SCW 
5003), State of Madhya Pradesh v. Rustom and others, 1995 Supp. (3) SCC 221, 
Sadhwi Pragyna Singh Thakur v. State of Maharashtra, 2011 AIR SCW 5551 
[23.09.2011 ] [(2011)10SCC445].

15. In Central Bureau of Investigation v. Nazir Ahmed Sheikh, AIR 1996
S.C. 2980 = 1996 AIR SCW 1216 = 1996 CRI. L. J. 1876 also said that
limitation for filing of charge sheet would be to run and be counted from next
date of arrest. In Pop Singh vs. State of M.P. 2004 [2] MPHT 215 [25.11.03] 
Accused who was produced before JMFC in another case, after taking the 
permission from Magistrate was formally arrested on 26.06.2003 and produced 
before CJM on 01.07.2003 in compliance of Production warrant. High Court held 
that period of 90 days will be counted from the date on which accused was 
produced before CJM [i.e. 01.07.2003] and not from the date of formal arrest [i.e. 
26.03.2003].

16. In State of M.P. v. Rustam and others, 1995 Supp (3) SCC 221, Apex
Court has laid down the law that while computing period of ninety days, the day
on which the accused was remanded to the judicial custody should be excluded,
and the day on which challan is filed in the court, should be included. This case
has been followed in Ravi Prakash Singh alias Arvind Singh v. State of
Bihar, 2015 CRI. L. J. 1666. In the case of Ajay Singh Vs. Surendra etc. 2005 [3] 
MPLJ 306, accused was produced before Magistrate on 27.05.2004 and challan 
was filed on 25.08.2004. High Court held that the day on which accused was 
produced before the Magistrate [i.e. 27.05.04] will not include in 90 days but 
the date of filing the challan [i.e. 25.08.04] will be include. Therefore counting 
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of 90 days will start from 28.05.04. This court again explained the position in 
Meharazuddin vs. State of M.P., I.L.R. 2016 M.P. 2837 and said that first day 
would complete after passage of 24 hours from the date of remand.

17. If an accused was released on temporary bail for some period during 90 or 
60 days, than (sic: then) aforesaid period will not be counted at the time of 
calculation. In Devendra Kumar v. State of M.P 1992 CRI. L. J. 1730 = 1991 [2] 
MPJR 338 [M.P.] it has been held that period of temporary bail for few days 
shall be excluded in computing said 90 days.

18. In Ashok Sharma vs. State of M.P. 1993 JLJ 99, it has been held that last 
th

date, which is Sunday or Holiday will also be counted in 90  day because Sec. 
10 of General Clauses Act 1897 will not be applicable. The court said that Word 
"Magistrate" used in section 56, 57 and 167 not mean the "Court of Magistrate". If 
the last date of remand is Holiday, the accused will be produced before the 
Magistrate.

19. Therefore it is the settled position of law that: -

(i) Period for filing the challan will run from date of order of remand
and "one day" will be complete on the next day of the remand. Therefore
first date of remand will exclude but last date will be in included.

(ii) Period of temporary bail for few days shall be excluded in
computing said 90 days.

th
(iii) Last date, which is Sunday or Holiday will also be counted in 90 
day.

20.  In this case, the applicant was arrested on 13.2.2020 and was produced 
before the concerned Court on the same date and he was remanded to the judicial 
custody. Excluding the date of remand and including the date of filing the challan, 
15 days in the month of February, 31 days in the month of March and 21 days in 
the month of April will be counted. Then it can be said that the challan was filed on 

th67  day. On the same date i.e. 21.4.2020 the application for default bail was filed 
at 2:32 p.m. After filing the aforesaid application, challan was filed at 3:50 p.m.

21. Now we see what will be the limitation for filing the challan in this case. 
The police filed the challan under section 8/20 of the Act. As per the prosecution 
case, 36 green, small and big plants of Ganja were seized from the Baadi of the 
accused. As per the allegation of the prosecution, the accused cultivated the 
aforesaid Ganja plants. The Investigation Agency seized the aforesaid plants and 
the weight of the aforesaid plants was found one quintal and 15 kgs.

22. As per objection raised by State that the quantity is the "commercial 
quantity", therefore, as per section 8 read with section 20 (b)(ii)(C) of the Act, the 
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punishment will be extended 20 years with fine and the limitation period will be 
th90 days; while the challan was filed on 67  day. The aforesaid contention raised by 

the State strongly opposed by the counsel for applicant. It is submitted that the 
limitation period will be 60 days. The counsel also draws attention towards the 
section 36(4) of the Act.

23. It will be useful to refer the relevant parts of sections 2, 8, 20 and 36 of 
NDPS Act:-

"2.    Definitions.- In this Act, unless the context otherwise requires,--

[(i) ...........

(ii) ...........

(iii) "cannabis (hemp)" means--

(a) charas, that is, the separated resin, in whatever form, whether crude or 
purified, obtained from the cannabis plant and also includes concentrated 
preparation and resin known as hashish oil or liquid hashish;

(b) ganja, that is, the flowering or fruiting tops of the cannabis plant (excluding 
the seeds and leaves when not accompanied by the tops), by whatever name they 
may be known or designated; and

(c) any mixture, with or without any neutral material, of any of the above forms 
of cannabis or any rink prepared therefrom;

(iv) "cannabis plant" means any plant of the genus cannabis;"

" 8. Prohibition of certain operations.-No person shall -

(a) cultivate any coca plant or gather any portion of coca plant; or

(b) cultivate the opium poppy or any cannabis plant; or

(c)..................................................."

"20. Punishment for contravention in relation to cannabis plant and 
cannabis.-

Whoever, in contravention of any provisions of this Act or any rule or order made 
or condition of licence granted thereunder,-

(a) cultivates any cannabis plant; or

(b) produces, manufactures, possesses, sells, purchases, transports, imports 
inter-State, exports inter-State or uses cannabis, shall be punishable -

(i) where such contravention relates to clause (a) with rigorous imprisonment for 
a term which may extend to ten years and shall also be liable to fine which may 
extend to one lakh rupees; and

(ii) where such contravention relates to sub-clause (b),-
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(A) and involves small quantity, with rigorous imprisonment for a term 
which may extend to six months, or with fine, which may extend to ten 
thousand rupees, or with both;

(B) and involves quantity lesser than commercial quantity but greater 
than small quantity, with rigorous imprisonment for a term which may 
extend to ten years and with fine which may extend to one lakh rupees;

(C) and involves commercial quantity, with rigorous imprisonment for 
a term which shall not be less than ten years but which may extend to 
twenty years and shall also be liable to fine which shall not be less than 
one lakh rupees but which may extend to two lakh rupees: Provided that 
the court may, for reasons to be recorded in the judgment, impose a fine 
exceeding two lakh rupees.]"

" 36A. Offences triable by Special Courts.-

(1) ................

(2)................

(3)................

(4) In respect of persons accused of an offence punishable under section 19 or 
section 24 or section 27A or for offences involving commercial quantity the 
references in sub-section (2) of section 167 of the Code of Criminal Procedure, 
1973 (2 of 1974), thereof to "ninety days", where they occur, shall be construed 
as reference to "one hundred and eighty days": Provided that, if it is not possible 
to complete the investigation within the said period of one hundred and eighty 
days, the Special Court may extend the said period up to one year on the report of 
the Public Prosecutor indicating the progress of the investigation and the specific 
reasons for the detention of the accused beyond the said period of one hundred 
and eighty days.

(5)..............."

24.  Therefore, it appears from the aforesaid provisions that section 8(a) of the 
Act is not applicable in this case because the aforesaid provision is related to the 
Coca plant etc. The present case is covered by Section 8(b) of the Act, which 
prohibits the cultivation of Opium, Poppy or any "Cannabis plant". Definition of 
"Cannabis plant" has been given in sections 2(iii) and (iv) of the Act. As per the 
aforesaid definition, the plant of Ganja is also included in the Cannabis plant. 
Section 20(a) of Act prescribes the punishment for cultivation of any Cannabis 
plant. As per section 20(a)(i) of the Act, the punishment provided for 
contravention related to Clause(a) of the section 20 is imprisonment for a term 
which may extent to 10 years and shall also be liable to fine of Rs.One Lac. It is 
clearly transpired from the challan that the matter does not cover by section 20(b) 
(ii)(C) of the Act because the matter is related only to the "cultivation of" 
Cannabis plant. The notification relating to commercial quantity does not cover 
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the cultivation. Therefore, the offence under section 8(b) read with section 20(a) 
(i) of the Act is made out, for which the imprisonment may be upto 10 years. No 
any minimum sentence is prescribed.

25. At this stage, counsel for State also contended that because the 
punishment is prescribed for 10 years, therefore, the limitation for filing the 
challan will be 90 days and not 60 days; while the counsel for applicant strongly 
opposed the aforesaid contention and submitted that the offence is not punishable 
with the penalty of death, life imprisonment or sentence more than 10 years. 
Minimum sentence of 10 years is not prescribed for the aforesaid offence. 
Therefore, the limitation period for filing challan will be 60 days.

26. In Rakesh Kumar Paul vs. State of Assam, AIR 2017 S.C. 3948 = 2018 
Cri.L.J.155, Three judges Bench by 2-1 majority held that a bare reading of S. 
167 of Code clearly indicates that if offence is punishable with death or life 
imprisonment or with a minimum sentence of 10 years, then S. 167(2) (a)(i) will 
apply and accused can apply of 'default bail' only if investigating agency does not 
file charge-sheet within 90 days. However, in all cases where minimum sentence 
is less than 10 years but maximum sentence is not death or life imprisonment then 
S. 167(2)(a)(i) will apply and accused will be entitled to grant of 'default bail' after 
60 days in case charge-sheet is not filed. Section 167(2)(a) (i) of Code is 
applicable only in cases where accused is charged with (i) offences punishable 
with death and any lower sentence; (ii) offences punishable with life 
imprisonment and any lower sentence and,(iii) offences punishable with 
minimum sentence is not less than 10 years. In all cases where minimum 
sentence is less than 10 years but maximum sentence is not death or life 
imprisonment then S. 167(2)(a)(ii) will apply and accused will be entitled to 
grant of 'default bail' after 60 days in case charge-sheet is not filed.

27. Apex Court observed that while it is true that merely because a minimum 
sentence is provided for in statute it does not mean only minimum sentence is 
imposable. Equally, there is also nothing to suggest that only maximum sentence 
is imposable. Either punishment can be imposed and even something in between. 
Where does one strike a balance? It was held that it is eventually for court to 
decide what sentence should be imposed given range available. Undoubtedly, the 
Legislature can bind sentencing court by laying down minimum sentence (not 
less than) and it can also lay down maximum sentence. If minimum is laid down, 
sentencing Judge has no option but to give a sentence 'not less than' that sentence 
provided for. Therefore, words 'not less than' occurring in Clause (i) to proviso 
(a) of S. 167(2) of the Cr. P. C. (and in other provisions) must be given their natural 
and obvious meaning which is to say, not below a minimum threshold and in case 
of S. 167 of Cr. P. C. these words must relate to an offence punishable with a 
minimum of 10 years imprisonment.
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28. Because the offence under section 8(b)/20(a)(i) is punishable by 
imprisonment upto 10 years, not minimum period of 10 years or death or life 
imprisonment, therefore, limitation for filing the challan will be 60 days and not 
90 days or 180 days.

29. The State also raised the contention that when the application for default 
bail was considered by the trial court, at that time, the challan was also filed. The 
counsel for State draws attention towards the law laid down by the various 
authorities and submitted that when the challan was filed, then the right of default 
bail does not arise and the matter should be considered on its own merit.

30. On the other side, the counsel for applicant opposed the aforesaid 
contention and submitted that the right of bail was available to the accused at the 
moment when he filed the application before the Court. The subsequent filing of 
challan does not defeat the aforesaid valuable right of the accused.

31. "Indefeasible right" of the accused under section 167(2) of CrPC was 
considered by Hon'ble the Supreme Court and the High Court in various cases. 
The counsel for State placed reliance upon the law laid down in various 
authorities.

32. Full Bench of five judges in Sanjay Dutt v. State through C.B.I.,
Bombay, 1995 CRI. L. J. 477 [S.C.] = [1994] 5 SCC 410 = AIR 1994 SCW
3857 considered the 'indefeasible right' of accused and held that right does not
survive or remain enforceable on challan being filed. The court observed that
the 'indefeasible right' of the accused to be released on bail in accordance with
Section 20(4)(bb) read with S. 167(2), Cr.P.C. in default of completion of the
investigation and filing of the challan within the time allowed is a right which
insures to, and is enforceable by the accused only from the time of default till
the filing of the challan and it does not survive or remain enforceable on the
challan being filed. If the accused applies for bail under this provision on expiry
of the period of 180 days or the extended period, as the case may be, then he has
to be released on bail forthwith. The accused, so released on bail may be
arrested and committed to custody according to the provisions of the Code of
Criminal Procedure. The right of the accused to be released on bail after filing
of the challan, withstanding the default in filing it within the time allowed is
governed from the time of filing of the challan only by the provisions relating to
the grant of bail applicable at that stage. The court again said that if there be
such an application of the accused for release on bail and also a prayer for
extension of time to complete the investigation according to the proviso in
Section 20(4)(bb), both of them should be considered together. It is obvious
that no bail can be given even in such a case unless the prayer for extension
of the period is rejected. In short, the grant of bail in such a situation is also
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subject to refusal of the prayer for extension of time, if such a prayer is
made.

33.  In the case of State of M.P. Vs. Rustam, 1995 Supp (3) SCC 221 = 1995 
SCC [Cri.] 830, the Apex court referred the Sanjay Dutt v. State, (1994) 5 SCC 410 
= 1994 SCC (Cri) 1433, and held that the court is required to examine the 
availability of the right of compulsive bail on the date it is considering the 
question of bail and not barely on the date of the presentation of the petition 
for bail. Court said in para 4 :-

"4.  We may also observe that the High Court's view in entertaining the 
bail petition after the challan was filed was erroneous. The matter now 
stands settled in Sanjay Dutt v. State [(1994) 5 SCC 410 : 1994 SCC (Cri) 
1433] in which case Hitendra Vishnu Thakur v. State of Maharashtra 
[(1994) 4 SCC 602 : 1994 SCC (Cri) 1087] has aptly been explained away. 
The court is required to examine the availability of the right of 
compulsive bail on the date it is considering the question of bail and not 
barely on the date of the presentation of the petition for bail. This well-
settled principle has been noticed in Sanjay Dutt case [(1994) 5 SCC 410 
: 1994 SCC (Cri) 1433] on the strength of three Constitution Bench 
cases Naranjan Singh Nathawan v. State of Punjab [1952 SCR 395 : AIR 
1952 SC 106 : 1952 Cri LJ 656], Ram Narayan Singh v. State of Delhi 
[1953 SCR 652 : AIR 1953 SC 277 : 1953 Cri LJ 1113] and A.K. Gopalan v. 
Govt. of India [(1966) 2 SCR 427 : AIR 1966 SC 816 : 1966 Cri LJ 602] On 
the dates when the High Court entertained the petition for bail and 
granted it to the accused-respondents, undeniably the challan stood 
filed in court, and then the right as such was not available".

34. In "Dr.Bipin Shantilal Panchal, v. State of Gujarat", 1996 CRI. L. J. 1652 
[AIR 1996 S.C. 2897= 1996 AIR SCW 734 = 1996 CRI. L. J. 1652 = 1996(1) SCC 
718 =1996 CRI. L. J. 1652], Three judges bench of Apex court referred the case 
of Sanjay Dutt v. State through C.B.I. Bombay (II), (1994) 5 SCC 410 : (1994 AIR 
SCW 3857) and said that S. 167 (2) does not create indefeasible right on accused 
to exercise it at any time. If charge sheet filed and accused in custody on basis 
of order of remand than (sic: then) he cannot be released on bail on ground 
that charge-sheet was not submitted within statutory period.

35.    In the case of Dinesh Dalmia v. C. B. I ., AIR 2008 S.C. 78 = [2007] 8 SCC 
770 = 2007 AIR SCW 6112 the court said that right to be released on Statutory bail 
available only, till investigation remains pending and the right is lost once 
charge-sheet is filed. The right does not get revived only because further 
investigation is pending. In para 29 The Court observed:-

"29. The statutory scheme does not lead to a conclusion in regard to an 
investigation leading to filing of final form under sub-section (2) of 
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Section 173 and further investigation contemplated under sub-section 
(8) thereof. Whereas only when a charge-sheet is not filed and 
investigation is kept pending, benefit of proviso appended to sub-
section (2) of Section 167 of the Code would be available to an offender; 
once, however, a charge-sheet is filed, the said right ceases. Such a right 
does not revive only because a further investigation remains pending 
within the meaning of sub-section (8) of Section 173 of the Code."

36. In the case of Sadhwi Pragyna Singh Thakur v. State of Maharashtra, 
2011 AIR SCW 5551 = 2011 CRI. L. J. (Supp) 265, the court considered the Uday 
Mohanlal Acharya v. State of Maharashtra (2001) 5 SCC 453 : (AIR 2001 SC 
1910 : 2001 AIR SCW 1500) [Three Judge Bench] and followed the Sanjay Dutt 
v. State (1994) 5 SCC 410 = 1994 AIR SCW3857 and said if the application filed 
for default bail on grounds that charge-sheet is not filed within 90 days and 
before consideration of the same and before being released on bail, charge-
sheet is filed, than (sic: then) said right to be released on bail, can be only on 
merits.

37. In reference to the aforesaid subject, it can be said that the law has been 
settled by Hon'ble the Three Judges Bench of Supreme Court on 26.10.2020 in the 
case of M.Ravindran Vs. The Intelligence Officer, Directorate of Revenue 
Intelligence, reported in 2020 SCC Online 867, wherein the Supreme Court 
mentioned the following two points for consideration :-

"9. Thus the points to be decided in this case are:

(a) Whether the indefeasible right accruing to the appellant under Section 167(2) 
CrPC gets extinguished by subsequent filing of an additional complaint by the 
investigating agency;

(b) Whether the Court should take into consideration the time of filing of the 
application for bail, based on default of the investigating agency or the time of 
disposal of the application for bail while answering (a)."

38.  In the aforesaid case, the Apex Court considered the cases of Hitendra 
Vishnu Thakur and others Vs. State of Maharashtra and others (1994) 4 SCC 602, 
Sanjay Dutt Vs.State of Maharashtra (1994) 5 SCC 410, Uday Mohan Lal 
Acharya Vs.State of Maharashtra (2001) 5 SCC 453, Rakesh Kumar Paul Vs. 
State of Assam (2017) 15 SCC 67, Bipin Shantilal Panchal Vs. State of Gujarat 
(1996) 1 SCC 718, Mohd. Iqbal Madar Sheikh Vs.State of Maharashtra (1996) 1 
SCC 722, Union of India Vs. Nirala Yadav (2014) 9 SCC 457, Pragya Singh 
Thakur Vs. State of Maharashtra (2011) 10 SCC 445, Bikramjit Singh Vs. State of 
Punjab 2020 SCC online SC 824 and observed as under -

"It appears that the term 'if not already availed of' 
mentioned supra has become a bone of contention as Court have 
differed in their opinions as to whether the right to default bail is 
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availed of and enforced as soon as the application for bail is filed; or 
when the bail petition is finally disposed of by the Court; or only 
when the accused actually furnishes bail as directed by the Court 
and is released from custody."

39.  After taking into consideration the aforesaid authorities, Hon'ble the 
Supreme Court settled the law in Para 18 as under:-

"18.1 Once the accused files an application for bail under the 
Proviso to Section 167(2) he is deemed to have 'availed of ' or 
enforced his right to be released on default bail, accruing after 
expiry of the stipulated time limit for investigation. Thus, if the 
accused applies for bail under Section 167(2), CrPc  read with 
Section 36A (4), NDPS Act upon expiry of 180 days or the extended 
period, as the case may be, the Court must release him on bail 
forthwith without any unnecessary delay after getting necessary 
information from the public prosecutor, as mentioned supra. Such 
prompt action will restrict the prosecution from frustrating the 
legislative mandate to release the accused on bail in case of default 
by the investigative agency.

18.2 The right to be released on default bail continues to remain 
enforceable if the accused has applied for such bail, notwithstanding 
pendency of the bail application; or subsequent filing of the 
chargesheet or a report seeking extension of time by the prosecution 
before the Court; or filing of the chargesheet during the interregnum 
when challenge to the rejection of the bail application is pending 
before a higher Court.

18.3 However, where the accused fails to apply for default bail 
when the right accrues to him, and subsequently a chargesheet, 
additional complaint or a report seeking extension of time is 
preferred before the Magistrate, the right to default bail would be 
extinguished. The Magistrate would be at liberty to take cognizance 
of the case or grant further time for completion of the investigation, 
as the case may be, though the accused may still be released on bail 
under other provisions of the CrPc.

18.4 Notwithstanding the order of default bail passed by the 
Court, by virtue of Explanation I to Section 167(2), the actual 
release of the accused from custody is contingent on the directions 
passed by the competent Court granting bail. If the accused fails to 
furnish bail and/or comply with the terms and conditions of the bail 
order within the time stipulated by the Court, his continued 
detention in custody is valid." 

40. Therefore, it appears that the right of default bail under section 167(2) 
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of CrPC cannot be curtailed by subsequent filing of challan even on the same 
date. In the aforesaid case, the bail application was filed on 10:30 a.m. on 
1.2.2019 and challan was filed at 4:25 p.m. on the same date. At that time, the 
application was not considered but the Hon'ble Supreme Court held that the 
right of accused to get the default bail will be available.

41. Hence, it appears that the limitation period was 60 days. Challan was not 
filed within the prescribed limit of 60 days and before filing the challan, the 
applicant moved the application for default bail. Therefore, the trial court was 
having no any discretion to dismiss the aforesaid application by saying that the 
time was extended for filing the challan. By subsequent filing of challan, the right 
of accused was not forfeited.

42.  In view of aforesaid, the revision is allowed. The impugned order passed 
by the Special Judge, NDPS, Panna on 25.4.2020 is set aside. It is ordered that the 
applicant Raja Bhaiya Singh be released on bail upon his furnishing a bail bond 
worth Rs.50,000/-(Rupees Fifty Thousand) and a personal bond of the same 
amount to the satisfaction of the trial court.

At the time of releasing the applicant from custody, all the instructions 
issued by the Government related to COVID-19 shall also be followed by the 
concerned authorities.

Revision allowed

I.L.R. [2021] M.P. 135
MISCELLANEOUS CRIMINAL CASE 

Before Mr. Justice Atul Sreedharan
MCRC No. 52490/2019 (Jabalpur) order passed on 15 December, 2020

SURAJMAL & ors.  ...Applicants

Vs.

STATE OF M.P.  …Non-applicant                         

A. 	 Criminal Procedure Code, 1973 (2 of 1974), Section 438 – 
Anticipatory Bail – Grounds – Held – It is not established that FIR lodged by 
Complainant was a counterblast FIR– Applicant's contention that he did not 
receive a single penny from complainant is not true because bank statement 
shows that complainant deposited money in applicant's account – Sufficient 
material to create strong suspicion against applicant – Case may require 
custodial interrogation – Application dismissed.  (Paras 18, 19 & 27)

d- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 438 & vfxze tekur & 
vk/kkj & vfHkfu/kkZfjr & ;g LFkkfir ugha gS fd ifjoknh }kjk ntZ djk;k x;k izFke 
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lwpuk izfrosnu] izfrokn esa ,d izFke lwpuk izfrosnu Fkk & vkosnd dk rdZ fd mlus 
ifjoknh ls ,d iSlk Hkh izkIr ugha fd;k Fkk] lR; ugha gS D;ksafd cSad fooj.k n'kkZrk gS 
fd ifjoknh us vkosnd ds [kkrs eas jde tek dh Fkh & vkosnd ds fo:) izcy lansg 
mRiUu djus ds fy, i;kZIr lkexzh & izdj.k esa vfHkj{kk esa iwNrkN visf{kr gks ldrh 
gS & vkosnu [kkfjtA

B. 	 Prevention of Corruption Act (49 of 1988), Section 12 & 24 
(repealed) – Held – Applicant and complainant both alleged that they have 
given bribe to each other for getting unlawful work done and are aggrieved 
by non return of the bribe money as the said work was not done – Vide 
amendment of 2018, Section 24 was repealed which accorded protection to 
bribe givers – In instant case, offence registered in 2019 thus applicant and 
complainant liable to be prosecuted u/S 12 of the Act. (Paras 30 to 33)

[k-  Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 12 o 24 ¼fujflr½ & 
vfHkfu/kkZfjr & vkosnd ,oa ifjoknh] nksuksa us vfHkdfFkr fd;k fd mUgksusa fof/kfo:) 
dk;Z djkus ds fy, ,d nwljs dks fj'or nh gS vkSj fj'or dh jde u ykSVk;s tkus ls 
O;fFkr gSa D;ksafd mDr dk;Z ugha fd;k x;k Fkk & 2018 ds la'kks/ku }kjk /kkjk 24 
fujflr dh xbZ Fkh tks fj'or nsus okys dks laj{k.k iznku djrh Fkh & orZeku izdj.k esa] 
vijk/k 2019 eas iathc) gqvk] vr%] vkosnd ,oa ifjoknh] vf/kfu;e dh /kkjk 12 ds 
varxZr vfHk;ksftr fd;s tkus ds fy, nk;h gSaA

C. 	 Criminal Procedure Code, 1973 (2 of 1974), Section 200 & 340 
and Penal Code (45 of 1860), Section 193 & 196 – Filing Fabricated Document 
before Court – Held – Fabricated affidavit filed before this Court – 
Applicants also stated false facts and used fabricated affidavit as genuine 
document – Registrar General directed to initiate proceedings u/S 340 
Cr.P.C. for offence u/S 193 & 196 IPC and if found prima facie guilty, 
complaint be filed u/S 200 Cr.P.C. on behalf of High Court. (Para 34 & 39)

x-  n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 200 o 340 ,oa n.M 
lafgrk ¼1860 dk 45½] /kkjk 193 o 196 & U;k;ky; ds le{k dwVjfpr nLrkost izLrqr 
fd;k tkuk & vfHkfu/kkZfjr & bl U;k;ky; ds le{k dwVjfpr 'kiFki= izLrqr fd;k 
x;k & vkosndx.k us feF;k rF;ksa dk Hkh dFku fd;k vkSj dwVjfpr 'kiFki= dk 
mi;ksx okLrfod nLrkost ds :i esa fd;k & jftLVªkj tujy dks /kkjk 193 o 196 Hkk-
na-la- ds varxZr vijk/k gsrq /kkjk 340 na-iz-la- ds varxZr dk;Zokfg;ka vkjaHk djus ds 
fy, funsf'kr fd;k x;k vkSj ;fn izFke n`"V~;k nks"kh ik;s tkrs gSa] mPp U;k;ky; dh 
vksj ls /kkjk 200 na-iz-la- ds varxZr ifjokn izLrqr fd;k tk,A

D. 	 Prevention of Corruption Act (49 of 1988), Section 12 – Bribe 
Giver – Directions issued to State police that in every such cases of bribe, FIR 
shall be registered against the bribe giver u/S 12 of the Act.  (Para 36)

?k-  Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 12 & fj'or nsus okyk 
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& jkT; iqfyl dks funs'k tkjh fd, x, fd fj'or ds ,sls izR;sd izdj.k esa] vf/kfu;e 
dh /kkjk 12 ds varxZr fj'or nsus okys ds fo:) izFke lwpuk izfrosnu iathc) fd;k 
tk,xkA 

Cases referred:

AIR 1980 SC 1632, 2016 (1) SC 152.

Manish Datt with Siddharth Datt, for the applicant. 
Utkarsh Agarwal, for the State. 
Abhinav Shrivastava, for the Objector/Complainant.

O R D E R

(Heard through Video Conferencing)

ATUL SREEDHARAN, J. :- This is an application for anticipatory bail. 
Elaborate arguments have been forwarded by the respective parties and therefore, 
it would be essential to record the facts of this case and the ensuing discussion in 
some detail. The FIR, being Crime No. 382/2019, was registered against the 
Applicants herein for having committed offences under sections 420 and 120-B of 
IPC.

2.  Briefly, the allegations in the FIR are to the effect that the Complainant's 
son is an undertrial in a criminal case registered under sections 376, 377 and 305 
of IPC along with sections 4 and 6 of the POCSO Act and the relevant provisions 
of the Scheduled Castes and Scheduled Tribes Act.

3. The Applicant No. 1 is alleged to have told the Complainant that he can 
arrange for bail being granted in favour of the son of the Complainant upon 
payment of Rs. 10,00,000/-(Rupees ten lakhs). It is further alleged in the FIR that 
the Complainant made several payments to the Applicant No.1 amounting to 
Rs.8, 50, 000/- (Rupees eight lakhs fifty thousand). However, things did not go as 
planned and the son of the Complainant was not granted the benefit of bail and so 
the Complainant asked the Applicants to return the bribe money given by the 
Complainant to unlawfully influence the judicial process and secure a bail order. 
However, as the Applicants refused to refund the bribe money given to them by 
the Complainant, the FIR has been registered.

4. The Applicant No.1, on the other hand submits that he is a businessman 
who participated in a tender floated by the Northern Coal Field Ltd. (hereinafter 
referred to as the "NCL"). Ld. Senior Counsel appearing for the Applicant No. 1 
submitted that the Complainant contacted Applicant No. 1 and assured him that he 
would get the tender cleared in favour of the Applicant No. 1. On 26/04/2018, the 
Applicant No.1 alleges that he paid the Complainant Rs.6, 50, 000/- (Rupees six 
lakhs and fifty thousand) as bribe money to influence the officials of NCL, to get 
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the tender in his favour. The Applicant No.1 further alleges that he was later 
informed by the Complainant that another company was ready to pay 
Rs.10,00,000/- (Rupees ten lakhs) as bribe and that the Applicant No.1 would 
now have to pay Rs.10,00,000/- or loose the tender. On 26/04/2018 itself, that the 
Applicant No. 1's tender was rejected. The Applicant No. 1 asked the 
Complainant to return the bribe money and the Complainant agrees, and enters 
into an alleged written agreement with the Applicants to return the bribe money 
taken by him for securing the tender in favour of the Applicant No.1, within a 
period of six months, without interest. The agreement is annexed as Annexure-
A/2 at page-20. The relevant portion of the said annexure is being reproduced 
hereunder: -

eSa fnyhi dqekj JhokLro izFke i{k us f}rh; i{k Jh lqjtey vEcsMdj iq= 
Jh thmr jke mez yxHkx 48 o"kZ xzke ekfudiqj dksVs iks- o Fkkuk dj.Mk] 
ftyk&xkWthiqj ¼m-iz-½ ls fnukad 06-02-2018 dks Ñ".k"khyk ifj;kstuk ,u-
lh-,y- flaxjkSyh ¼e-iz-½ esa VsUMj fnykus ds dke ls lqjtey vEcsMdj th 
dh dEiuh ,l-,l- vEcsMdj MsiYilZ ,.M daLVªD'ku izkbosV fyfeVsM ds 
Mk;jsDVj ¼ekfyd½ gSaA buds futh MªkbZoj cq)lsu iVsy ds gkFkksa ls 51]000 
:- ¼badkou gtkj :-½ rFkk 2]50000 :- ¼nks yk[k ipkl gtkj :-½ 17-02-
2018 rd ,oa 3]00000 :- ¼rhu yk[k :-½ 22-02-2018 dks rFkk 1]00000 :- 
¼,d yk[k :-½ 28-02-2018 dks uxn dS"k esa fy;k gw¡A tks fd dqy VksVy :- 
701000@& :- ¼lkr yk[k ,d gtkj :-½ fy;k gw¡A tks fd eSa fnyhi dqekj 
JhokLro iq= fctsUnz yky JhokLro izFke i{k] us f}rh; i{k Jh lqjtey 
vEcsMdj iq= thmr jke ls uxn 701000@& :-¼lkr yk[k ,d gtkj :-½ 
fy;k gw¡A eSa fnyhi dqekj JhokLro iSlk vius djhch t; izdk"k iVsy rFkk 
,p-vkj- eSaustj larks"k dqekj ifudk rFkk MªkbZoj cq)lsu iVsy ds lkeus 
uxn dS"k fy;k gw¡A tks fd bUgha xokgksa ds le{k ge N% ekg ds Hkhrj iqjk 
iSlk fcuk C;kt ds okil ns nwaxkA 

5.  Ld. Counsel for the Applicants has referred to I.A.No.23762/2019, which 
is an application for taking additional documents on record filed on 23/12/2019. 
For the reasons stated therein, the same is allowed and the documents filed 
therewith are taken on record and are being considered. Annexure-A/4 at page-4 
of I.A.No.23762/2019 is a complaint made to the Superintendent of Police, 
Singrauli. It would be essential to reproduce the contents of the said complaint 
which reads as follows: -

fuosnu gS fd eSa izkFkhZ lwjtey vEcsMdj iq= Loa thmr jke xzke 
ekfuddiqj dksVs Fkkuk dj.Mk ftyk xkthiqj dk fuoklh gw¡A eSa izkFkhZ fiNys 
o"kZ Qjojh 2018 esa ,ulh,y t;Ur flaxjkSyh e-iz- ifj;kstuk ds rgr 
Ñ".kf"kyk ifj;kstuk ,u-lh-,y- t;Ur flaxjkSyh esa fnukad 6 Qjojh 2018 
dks dksy ekbU"k ds Vs.Mj ysus gsrq ,d Vs.Mj Mkyk FkkA mldh dke dks 
fnykus ds fy;s t;Ur ifj;kstuk ds th-,e- dk;kZy; esa dk;Zjr~ cM+s ckcw 
QkbusU"k Jh fnyhi dqekj JhokLro th dks ugha ns jgs gSA ekaxs tkus ij dg 
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jgs gS fd ge rhu ekg ckn nsaxsA vkSj dg jgs gSa fd eSus islk ysus dk ,xzhesaV 
fy[k dj ns fn;k gSA ge csbZekuh ugha djsaxsA vHkh nks ekg dk le; yxsxk 
ge vius vkWfQl ls ysdj vkSj dqN O;oLFkk vius lfoZl ls ,MokUl ysdj 
vki dks nsaxsA egksn; vki dks voxr djkuk gS fd fnyhi dqekj JhokLro 
th us ge fiNys dbZ efguksa ls nkSM+k jgs gSaA vkSj gj ckj cqykdj iSlk ugha 
nsrs gSA dgrs gSa fd ge iSlk ysdj vius Vs.Mj ls lacaf/kr cM+s lkgc dks 
fn;k gw¡] tc ge mu ls ysaxs rHkh u nsaxsA vkSj nsrs ugha gSA gedks fiNys 6 
ekg ls nkSM+k jgs gSa vkt eSaus dgk gS fd vki iSlk nhft;s ugh rks vki vius 
cM+s lkgc ftldks vki us gels ysdj iSlk fn;k gS] ml lkgc ls feyokbZ;s 
rks fnyhi dqekj JhokLro gesa mYVh lh/kh xkfy;ka ns jgs gSA vkSj dg jgs gSa] 
fd vxj rqe nqckjk iSls vkoksxs rks ;gh ds dqN yksxksa ls gh ge rqe dks xksyh 
ekjok nsaxsA 

6. Thereafter, it is submitted by the Ld. Counsel for the Applicants that they 
started pressurizing the Complainant to return the bribe money. Ld. Counsel for 
the Applicants refers to Annexure-4A at page-40 in the main petition. The 
document is an FIR being Crime No.174/2019, registered on 30/11/2019 at Police 
Station Karanda, District Gazipur, Uttar Pradesh, for offences under sections 419, 
420, 504 and 506 of IPC along with the provisions under the SC/ST Act. It was 
registered by the Applicant No. 1 against the Complainant and one other person. 
The facts relate to an alleged incident of 26/10/2019 wherein, the Applicant No. 1 
alleges that the Complainant along with 5 to 7 persons came to his house and 
threatened him with dire consequences if he did not withdraw the complaint made 
by him to the officials of NCL, Singrauli, against the Complainant. It is further 
alleged in the FIR that the Complainant also threatened to implicate the 
Applicants in a false criminal case in Singrauli. The relevant portion of the FIR 
reads as follows: -

egksn; vkidks voxr djkuk gS fd ge izkFkhZ lqjtey vEcsMdj th 
dEiuh ,l-,e- vEcsMdj MsoYilZ daLVªD'li izkb-fy- dk Mk;jsDVj 
¼ekfyd½ gw¡] vkSj larks"k ifudk gekjs diauh dk ,p-vkj eSaustj rFkk cq)lsu 
iVsy gekjs futh Mªk;oj gS tks fd fiNys 10 o"kksZ ls gekjs ;gka dk;Zjr~ gSA 
ge izkFkhZ us fiNys Qjojh 2018 esa ,ulh,.y ds Ñ".kf"kyk ifj"kn esa 
vkfVZdYpjy ,oa vkfQfl;y lkQ&lQkbZ ,oa j[k&j[kko ds fy, VsaMj 
Mkyk Fkk] mlh VsaMj ds iwNrkN esa VsUMj Mkyus le; gekjh eqykdkr 
fnyhi dqekj JhokLro ls gqbZ Fkh] mUgksaus vius vki dks lhth,e ,ulh,y 
dk cM+s ckcw crk;s Fks vkSj dgs fd ge lhth,e dk cM+s ckcw vkSj 
QkbusfUl;y cksMZ dk iwjk dke ge ns[krs gSa vkSj ;g dgk tks Hkh ;gka VsMj 
gksrk gS oks lc ge eSaust djrs gS] vkSj ;g ls ysds lh,eMh ,ulh,y gsM 
DokVj rd ge iwjk dk;Z VsaUMj ls lEcfU/kr djrs gSa vkSj VsUMj djkus ds 
fy, ge gh ckrphr djrs gS] vkSj Åij ls lkgc yksxksa dks Mhy Qk;uy 
djkrs gSaA fnyhi dqekj JhokLro us ge izkFkhZ gekjs ,p-vkj-larks"k ifudk 
vkSj Mªk;oj cq)lsu iVsy ds lkeus gh VsUMj fnykus ds fy, 6]50]000@& 
¼N% yk[k ipkl gtkj½ :- ekaxs Fks vkSj dgs fd bl VsaMj dks fiNys 3&3 
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o"kksZ ls tks dEiuh dj jgh gS] mlds dk;kZdykiksa ls gekjs lhth,e lkgc 
dkQh ukjkt gSA vkSj gekjs lkgc us dgk fd bl ckj VsUMj fdlh nwljh 
daiuh dks nsuk gS eSaust djks ge yksxksa us fnyhi dqekj JhokLro ds }kjk 
,slk crk;s tkus ij mudh ckr ekudj VsUMj fdlh nwljs daiuh dks nsuk gS] 
eSust djks ge yksxksa us fnyhi dqekj JhokLro ds }kjk ,slk crk;s tkus ij 
mudh ckr ekudj VsaMj ysus dks rS;kj gks x;s] vkSj gekjh daiuh vkbZ-,l-
,e- vEcsMdj MsoYilZ daLVªD'ku izkb-fy- ds uke ls Ñ".k f"kyk ifj;kstuk 
flaxjkSyh esa VsaMj Mkyus ds fnu laarks"k ifudk ,oa vius Mªk;oj cq)lsu 
iVsy dks okjk.klh ls flaxjkSyh Hkstk fnyhi dqekj JhokLro us Qksu djds 
dgk Fkk fd VsUMj Mkyus ds fy, tks /kujkf'k flD;wfjVh euh tek djkuk 
gSA mls vkWu ykbZu tek dj fn;k tk, ,ulh,y ds [kkrs esa vkSj 
51]000@& ¼bD;kou gtkj :-½ uxn :i;s fn;k x;k D;ksafd Åij eSaust 
djds ge VsUMj LohÑr djk nsaxs vkSj ckdh /kujkf'k 6]50]000 ¼N yk[k 
ipkl gtkj½ :- dS'k esa pkfg,] VsUMj QkeZ tek djus ds 3 fnu ds Hkhrj 
gesa uxn dS'k pkfg,] rHkh VsUMj eSust gks ik;sxkA egksn; geus fnyhi 
dqekj JhokLro th dh ckr ekudj Qjojh 2018 esa fnyhi dqekj JhokLro 
th ds djhch t; izdk'k iVsy ds lkeus VsUMj vkWuykbu tek dj fn;kA 
vkSj VsaMj dh lhD;wfjVh euh :- 64]000@& ,ulh,y ds [kkrs esa vkWuykbu 
tek dj fn;k rFkk fnyhi dqekj JhokLro th dks 51]000@& uxn :- 
dS'k vius ,p-vkj eSustj larks"k ifudk ,oa Mªk;oj cq)lsu iVsy ds gkFkksa 
uxn dS'k fnyhi dqekj JhokLro th dks fn;k] ml le; t; izdk'k iVsy 
th ekSds ij ekStwn FksA vkSj iSlk ysdj ds fnyhi dqekj JhokLro th us dgk 
fd vkt gh VsUMj dk vkf[kjh fnu gS vki yksx tek djds pys tkvks ge 
cgqr fcth gS vkidk dke gks tk;sxkA ckdh /kujkf'k 6]50]000@& ¼N% 
yk[k ipkl gtkj½ :- uxn iSlk rhu fnu ds Hkhrj vki yksx gesa nhft;sxk 
vkidk gh VsasMj gksxkA egksn; fnyhi dqekj JhokLro th ds crkus ds 
vuqlkj /kujkf'k 6]50]000@& ¼N% yk[k ipkl gtkj :-½ uxn :i;s rhu 
ckj esaa t;izdk'k iVsy ,oa larks"k ifudk rFkk cq)lsu iVsy ds lkeus uxn 
dS'k ns fn;k vkSj VsUMj chM [kqyus ds fnu rd bartkj djus dks dgk x;k] 
fnyhi dqekj JhokLro th }kjk vkSj ge yksx iSlk nsdj okil nsdj pys 
vk,A egksn; ge izkFkhZ lwjtey vEcsMdj us t;izdk'k iVsy] larks"k 
ifudk ,oa cq)lsu iVsy ds lkeus budh gh }kjk fnyhi dqekj JhokLro dks 
dqy 7]00]000@& ¼lkr yk[k :i;s½ fn;kx;kA vkSj vxys lIrkg fnyhi 
dqekj JhokLro th us Qksu dj ds crk;k fd nwljh ikVhZ gesa 10]00]000@& 
¼nl yk[k :-½ ns jgh gS D;ksafd fiNyh ikVhZ rhu o"kksZ ls dk;Zjr~ gS fd oks 
fdlh Hkh dher ij dke ysuk pkgrh gSA rks vki vkt gh 10]00]000@& 
¼nl yk[k :-½ dh jde iwjk dj nhft;s tks ckdh dk iSlk 3]00]000@& 
'ks"k gSA tks fd vkt gh miyC/k djk;s ugh rks VsaMj nwljs dks pyk tk;sxkA 
rc eSaus fnyhi dqekj JhokLro th dks cksyk dh vki rks dgs Fks fd lhth,e 
lkgc ls lh,eMh lkgc ls VsaMj dh ehfVax djk nqaxkA exj vki vHkh rd 
ehVhax ugha djk;sA vkSj dgk fd igys ehfVax djkb, rc ge ckdh dk 'ks"k 
jkf'k :- 3]00]000@& vkidks nsaxsA mlh ckr ij fnyhi dqekj JhokLro 
th gekjs Åij HkM+d x;sA vkSj ml fnu VsUMj dk vfUre fnu FkkA ckdh 
ml fnu fcuk fdlh lwpuk o izpkj ls djk;s gS] VsUMj ds vfUre rkfjd ,d 
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fnu ds fy, vkxs cdj nwljh ikVhZ dks 10]00]000@& ¼nl yk[k :-½ ysdj 
gekjh daiuh dk VsaMj tks iM+k Fkk mls 1 izfr'kr fcyks djkdj nwljh ikVhZ 
dks VsaMj ns fn;k eq>s ,y2 djk fn;s vkSj nwljs ikVhZ dks ,y1 djkdj mls 
gh VsUMj Q;uy dj fn;sA 

7.  Thereafter, Ld. Counsel for the Applicants has referred to the FIR that was 
registered against him in which the present application for anticipatory bail has 
been filed. The FIR is Annexure-A/3 to the main petition at page 21. The said FIR 
bears Crime No.382/2019 registered on 12/10/2019 at Police Station 
Vindhyanagar, District-Singrauli for offences under sections 420 read with 120-B 
of IPC. The relevant portion of the said FIR are reproduced hereunder: -

Qfj;knh fnyhi dqekj JhokLro firk Lo0 fotsUnz yky JhokLro mez 25 
o"kZ fuoklh ch&81 lsDVj ch nq/khpqvk dkWyksuh ds ,d fdrk Vkbilqnk Lo;a 
dk gLrk{kfjr fyf[kr vkosnu i= is'k fd;s tks vkjksihx.k lwjtey 
vEcsMdj fuoklh fudiqj dksVs Fkkukdj.Mk ftyk xkthiqj ¼m0iz½] 
cq)lsuiVsy firk t;loUr izlkn iVsy fuoklh djdkslk Fkkuk cS<+u] 
larks"k dqekj ifudk firk lhrkjke ifudk fuoklh 'kklu Vwlk Fkkuk cSa<+u] 
t; izdk'k iVsy firk jktsUnz izlkn iVsy fuoklh ,e D;w 377 lsDVj 
,nq/khpqvkds }kjk Qfj;knh ls NydiViwoZd csbZekuh ls yM+ds dh tekur 
djkus ds uke ij 8]50]000 :i;s uxnh ,oa vkWuykbu ,oa is-Vh-,e- ls izkIr 
dj u rks tekur djkuk ,oa uk gh iSlk okil dj uk i= ls vijk/k /kkjk 
420] 120 chrkfgdk ?kfVr dj uk ik;s tkus ls vijk/k lnj dk;e dj 
foospuk esa fy;k x;k udy vkosnu i= dh v{kj'k% tSy gSA 

lsok esa Jheku pkSdh izHkkjh egksn; pkSdh t;ar ftyk flaxjkSyh ¼e-iz-½ fo"k; 
NydiViwoZd csbZekuh ls 850000 :i;s uxn ,oa vkWuykbu ,oa isVh,e ls 
izkIr dj ysus ds laca/k esa egksn; fuosnu gS izkFkhZ fnyhi dqekj JhokLro 
firk Lo- fotsUnzyky JhokLro mez 52 o"kZ fuoklh xzke ubZ cLrh okMZ 
Øekad 19 jkcVZ~lxat lksuHknz ¼m-iz-½ vLFkk;h irk ch&81 lsDVj 
chnq/khpqvk dkWyksuh Fkkuk foU/;uxj ftyk flaxjkSyh ¼e-iz-½ dk fuoklh gS 
izkFkhZ mPp Js.kh fyfid ds in ij egkizca/kd dk;kZy; /khpqvk esa inLFk gS 
izkFkhZ dk iq= jkgqy JhokLro mez 23 o"kZ dk vijk/k  Øekad 99@16 /kkjk 
305] 376] 4@6 ikLdks ,DV dh /kkjk 3 (i)(v)(ii), 3(2)(i) vuqfpr 
,lVh] ,llh ,DV ds izdj.k esa dsUnzh;s dkjxkj jhok esa cUn gS izkFkhZ cPps 
dh tekur ds fy;s dkQh ijs'kku Fkk fdUrq tekur u gh feyus ds dkj.k 
ifjfpr lgdehZ jktsUnz izlkn iVsy Mkstj vkWijsVj fuoklh lsDVj 
,nq/khpqvkds yM+ds t; izdk'k iVsy dks cryk;k fd gekjs yM+ds dh 
tekur ugh gks jgh gS rc t; izdk'k iVsy us dgk fd ;fn vki 10]00000 
¼nl yk[k½ :i;s [kpZ djksxs rks vkidk yM+dk tSy ls ckgj vk tk;sxk rhu 
fnu ckn jktsUnz izlkn iVsy dk csVk t; izdk'k iVsy esjs dejs esa vk;k 
vkSj cksyk fd vkids yM+ds  dh tekur djok nqaxk rc eSa iq= eksg ds dkj.k 
iSls dh O;oLFkk djus ds fy, jek'kadj frokjh xzke eMokl lh/kh ¼e-iz-½ 
ldhy vgen [kku Ñ".k'khyk] Jherh f'kYih flag nq/khpqvklsDVj] vthr 
flag bZLV ,oa larks"k dqekj flag firk Jh fp=lsu flag ch 384 lsDVj ch] jkuw 
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JhokLro okoriqj] Jherh lq/kk JhokLro lsDVj&, ds ikl x;s  vkSj iSls 
dh O;oLFkk fd;s bl ds ckn t; izdk'k iVsy ,oa larks"k dqekj ifudk 
fuoklh 'kklu Vwlk ,oa cq)lsu iVsy Mªkboj ls feyok;k vkSj crk;s dh 
lwjtey vEcsMdj  xzke xkthiqj ¼m-iz-½ gkyirk fnYyh dh tku igpku 
lqizhe ds tt ,oa cM+s &cM+s odhyks ls gS lwjtey vEcsMdj dks vki :i;s 
10]00000 ¼nl yk[k½ ns fnft;s rc eSaus rhu yksxkssa ds cgdkos esa vkdj vkSj 
dgus ij fnukad 07-09-2018 dks t; izdk'k iVsy larks"k dqekj ifudk] 
cq)lsu iVsy ds lkFk esa tkdj cukjl esa lwjtey dks muds ¶ySV ij 
feydj ckrphr djok;sa vkSj cksys dh lkgc dks iSlk ns nhft;s vkidk dke 
fnYyh lqizhe dksVZ lsdjk nsaxs rc eSaus fnukad 07-09-2018 dks :i;s 45]0000 
¼pkj yk[k ipkl gtkj :i;s½ lwjtey ds gkFk esa Jherh iq"ik JhokLro] 
fnyhi dqekj JhokLro] t; izdk'k iVsy] larks"k dqekj ifudk ,oa t; 
izdk'k ds MªkbZoj ds lkFk uxn iSlk fn;k rc lwjtey vEcsMdj us cksyk 
fd vkidk VksVy 10]00000 ¼nl yk[k :i;s½ nsuk gksxkA rc eSaus dgk fd 
vHkh esjs ikl bruk gh iSlk gS okil ?kj tkdj t; izdk'k iVsy ,oa larks"k 
dqekj ifudk ds gkFk esa ns nqaxk rFkk iSls dh O;oLFkk gks tk;sxh vki viuk 
[kkrk uEcj ns nhft;s tSls iSlksa dh O;oLFkk gksrh tk;sxh oSls oSls vkids 
[kkrs esa Mky nqaxk rc lwjtey vEcsMdj us dgk fd esjk [kkuk uEcj t; 
izdk'k ,oa larks"k dqekj vkidks ns nasxs rc eSa cukjl okil ?kj vk;k vkSj 
mlh fnu fnukad 07-09-2018 dks gh iSls dh O;oLFkk dj 1]60]000 ¼,d 
yk[k lkB gtkj½ :i;s uxn lwjtey vEcsMdj dks nsus ds fy;s t; 
izdk'k iVsy ds ?kj tkdj ds fn;k blds ckn fnukad 28-09-2018 dks larks"k 
dqekj ifudk dks eSus vius DokVj esa vkSjr iq"ik JhokLro ds lkeus 50]000 
:i;s uxn lwjtey vEcsMdj nsus dks fn;k Fkk blds ckt t; izdk'k 
iVsy] larks"k dqekj ifudk ,oa cq)lsu iVsy ds }kjk esjs ?kj vkdj dgk Fkk 
fd lkgc dk Qksu vk;k Fkk fd tc rd vki iwjk iSlk ugha nsaxs rc rd 
vkids yM+ds dh tekur ugh gksxh rc eSaus iqu% iSls dh O;oLFkk dj 
fjLrksnkjksa ls dtZ ysdj fnukad 01-10+-19 dks 50000 :i;s cq)lsu iVsy ds 
[kkrk Øekad 30780201087680 es ;wchvkbZ /khpqvk ls VªkalQj dj fn;k Fkk 
rFkk fnukad  28-09-2018 dks 52]000 :i;k lwjtey vEcsMdj ds [kkrk 
Øekad 380202010009437 esa rFkk fnukad 28-09-2018 dks 18000 :i;s ,oa 
18-10-18 dks 25000 :i;k lwjtey vEcsMdj ds mDr [kkrss esa ;wchvkbZ cSad 
nq/khpqvks ls VªkalQy fd;k Fkk blds ckn iqu% iSls dh O;oLFkk dj fnukad 
22-10-18 dks 45000 :i;s Jh eqds'k dqekj dks nsdj mUgha ds eksckby }kjk 
lwjtey vEcsMdj ds [kkrs esa ih-Vh-,e- }kjk VªkalQj fd;k x;k mlds ckn 
25-10-18 dks t;izdk'k iVsy esjs DokVj ij vkdj cksys fd vkids yM+ds 
dh tekur gks xbZ gS dqN dkxtkr esa gkLrk{kj pkfg;s rc t; izdk'k iVsy 
us rhu u;k dksjkLVkEi isij esa eq>ls gLrk{kj djok;s vkSj blds ckn esjs 
}kjk fn;s x;s dqy uxnh 66]00]000 :i;s ,oa vkWuykbu is-Vh-,e- ls 
VªkalQj fd;s x;s 190]000 :i;s dqy 8]50]000 ¼vkB yk[k ipkl gtkj½ 
nsus ds ckn eSaus lwjtey vEcsMdj dks eksckby uEcj 9506112302 ,oa 
971859449 Ikj lEidZ dj eSaus dgk fd eq>s lh-vkj-,- uEcj ns nhft;s 
ijUrq lh-vkj-,- uEcj nsdj iSls dk ckj ckj ekax djrs jgs rc eSaus dgk fd 
vHkh rd eSaus vki yksxks dqy jde 8]50]000 ¼vkB yk[k nl gtkj½ :- 
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fn;k gS fdUrq vHkh rd gekjs yM+ds dk tekur ugh djok ik;s gSaA 

8. Having read out the relevant portions of the FIR registered by the 
Complainant against the Applicants, the Ld. Counsel for the Applicants has 
submitted that in the FIR, it is falsely alleged that the Applicants had taken 
Rs.8,50,000/- from the Complainant for arranging the bail of the son of the 
Complainant who is in judicial custody for offences under section 377, 376 and 
305 of IPC and section 4 and 6 of POCSO Act and relevant provisions of the 
SC/ST Act, by influencing the judicial process. The Complainant states that 
despite having given the bribe money to the Applicants, the son of the 
Complainant did not get bail and the money was also not returned by the 
Applicants.

9. As regards the alleged payments stated to have been made by the 
Complainant to the Applicants and to the co-accused persons, the same has 
vehemently been denied. In this regard, the Ld. Counsel for the Applicants has 
drawn the attention of this Court to documents filed with memo No.95/2020, filed 
on 28/07/2020. The documents filed along with covering memo are taken on 
record and are being considered by this Court. The said documents are affidavits 
of Santosh Panika, Buddhsen Patel and the Applicant No.1 Surajmal Ambedkar. 
They have denied having received any money from the Complainant. Thereafter, 
the attention of this Court has been drawn to Annexure-9, filed along with 
I.A.No.26732/2019. On page 5, is the statement of account of the Applicant No.1 
Surajmal Ambedkar. Ld. Counsel for the Applicants has drawn the attention of 
this Court to an entry dated 28/09/2019, whereby cash has been deposited into the 
account of Applicant No.1 amounting to Rs.52,000/-deposited at Dudhichua 
Jayant, by the Complainant. It is argued on behalf of the Applicants that the said 
amount was not deposited by the Complainant but instead, it was deposited by one 
Sanjeev Sharma, an employee of Applicant No.1. To establish the same, the 
Applicants have referred to document filed with memo No.2809/2020 on 
04/03/2020, which is a covering memo bringing the affidavit of Mr. Sanjeev 
Sharma on record. The affidavit was executed on 20/01/2020, in which the 
deponent Sanjeev Sharma stated in paragraph 2 that “;g fd eSa 'kiFkdrkZ fnukad 28-09-
2018 dks 52]00]000@& :i;s** ( vadu ckou gtkj :Ik;s) [kkrk la[;k 380202010009437 ;wfu;u 
cSad vkWQ bafM;k] 'kk[kk nqf/kpqvk] flaxjkSyh esa Lo;a tek fd;k ftldk tek ipkZ@ikorh dgha [kks x;k 
gSA"

10.  To buttress his contention, the Ld. Counsel for the Applicants has drawn 
the attention of this Court to the pay in slip of the Union Bank of India, Jayant 
Branch, showing a deposit of Rs.52,000/- into the account of Applicant No. 1 on 
28/09/2018. The copy of the pay in slip, certified by the Union Bank of India, was 
sent to the Applicant No. 1 along with a covering letter of the Union Bank of India 
dated 14/01/2020, pursuant to an application by the Applicant No. 1 under the 
Right to Information Act. The photocopy of the pay in slip shows that the 
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counterfoil has been detached, as is common in banking practice, where the 
counterfoil of the pay in slip is endorsed by the teller by signing it and affixing the 
seal of the bank and given to the depositor, who preserves the same as proof of 
deposit. However, it is necessary to reiterate here that Mr. Sanjeev Sharma, in his 
affidavit dated 20/01/2020 while swearing on oath that he was the person who was 
deposited Rs.52, 000/- in the Union Bank of India, Dudhichua, states in para-2 of 
his affidavit that he has lost the counterfoil. If Sanjeev Sharma was the person who 
was deposited the cash amount of Rs. 52,000/- into the bank account of the 
Applicant No. 1 and has lost the counterfoil, then logically it means that the same 
cannot be recovered or produced on a later date.

11.  Ld. Counsel for the Applicants has stated that the FIR registered by the 
Complainant against the Applicants is a counterblast to the FIR registered by the 
Applicant No. 1, against the Complainant at Ghazipur in Uttar Pradesh in which 
the charge-sheet has been filed against the Complainant herein. He further states 
that no monies (sic:money) were ever received by the Applicants from the 
Complainant whereas, it was the Complainant who has received bribe money 
from the Applicant No.1 for the purpose of "managing" the bid in his favour and, 
thereafter, not returning the money after the Applicant No.1 failed to bag the bid.

12. The Applicant No. 1 complained against the Complainant to the General 
Manager, Vigilance of NCL. In this regard, the Ld. Counsel for the Applicants has 
referred to document filed along with Memo No.74/2020 on 06/01/2020. The 
document is allowed and taken on record and considered by this Court. By the said 
document, a letter dated 13/11/2019 of General Manager, Vigilance NCL has been 
read out to this Court whereby, the Applicant No.1 is asked to verify if he has made 
a complaint against the Complainant, so that further action can be taken. Ld. 
Counsel for the Applicants says that the reply to this letter was given in the 
affirmative by the Applicant No.1 vide his letter dated 24/12/2018. Thereafter, Ld. 
Counsel for the Applicants states that the case against them was registered one 
year thereafter as a counterblast against steps taken by the Applicant No.1 to 
recover the bribe money given by him to the Complainant for bribing officials of 
the NCL, to manage the tender process in his favour.

13. Ld. Counsel for the Objector and the Ld. Panel Advocate for the State have 
in one voice objected to anticipatory bail being granted to the Applicants herein. 
As per the Ld. Panel Advocate, the allegations disclose that the Complainant paid 
Rs.4,50,000/- by cash to the Applicant No.1 on 07/09/2019. On the same day, an 
additional Rs.1,60,000/- was handed over to the accused No.4 Jaiprakash (not an 
Applicant herein), which was given by Jaiprakash to the Applicant No.1. 
Thereafter, the Complainant has stated that he had given Rs.50,000/- in cash on 
28/09/2018 to Santosh, the Applicant No.3 herein, which was to be given to 
Applicant No.1. On 01/10/2018, an amount of Rs.50,000/- is stated to have been 
deposited into the account of Applicant No.2, Budhsen Patel. However, the 
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Complainant, in his 161 statement states that the correct date on which 
Rs.50,000/- was made by way of online transaction into the account of Budhsen 
was 10/09/2018 and not 01/10/2018. Ld. Counsel for the State refers to the 
statement of account of Budhsen Patel, which has been annexed along with 
I.A.No.23762/2019, which commences from 02/09/2019 and, the entry relating 
to Rs.50,000/- on 10/09/2018 obviously cannot be seen in the document annexed 
by the Applicants.

14.  Ld. Counsel for the State submits that this is a deliberate act of concealing 
the transactions into the account of Budhsen Patel for, if the account statement 
pertaining to 10/09/2018 was filed by the Applicants, the said entry of Rs.50,000/- 
would have been seen in credit column of the Applicant No.2's bank statement. 

15. The next payment was made on 28/09/2018 whereby Rs.52,000/- in cash 
was deposited into the account of Surajmal Ambedkar, the Applicant No.1 herein, 
by the Complainant. Thereafter, Rs.25,000/- was deposited in cash by the 
Complainant into the account of the Applicant No. 1 on 22/10/2018. Rs.45,000/- 
was paid into the account of Surajmal Ambedkar by the Complainant through 
mobile based Universal Payment Interface (UPI) through nine instalments. 
However, a perusal of the said entries on 22/10/2018 reflect only 7 entries of 
Rs.5000/- each into the account of the Applicant No.1 amounting to Rs.35,000/- 
made through UPI. 

16. Besides this, the Ld. Counsel for the State has drawn attention of this 
Court to several WhatsApp chats, alleged to taken place between the Applicant 
No.1 and the Complainant in relation to the payments made by the Complainant to 
the Applicant No.1 to unlawfully influence judicial proceedings, for securing the 
bail of the son of the Complainant. The copies of the WhatsApp chats are a part of 
the case diary.

17. In his rejoinder arguments, the Ld. Counsel for the Applicants has largely 
reiterated his arguments made earlier. Once again, he reiterates that not a single 
penny has been paid to the Applicant. Ld. Counsel for the Applicant, thereafter, 
has relied upon the following judgements: - Gurbaksh Singh Vs. State of Punjab, 
AIR 1980 SC 1632 (Paragraphs-35, 38, 40 and 41), Bhadresh Bipinbhai Sheth Vs. 
State of Gujrat and Another, 2016 (1) SC 152 (Paragraphs- 17, 19, 20 and 26). He 
has also relied upon the judgments of the Hon'ble Supreme Court in Arnesh 
Kumar and Joginder Kumar's cases.

18.  Heard, the Ld. Counsels for the Applicants, the State, and the Objector. 
Perused the documents filed along with the application and the case diary. Firstly, 
it is the case of the Applicants that the case against them is a counterblast, lodged 
as an act of vengeance by the Complainant on account of the Applicant No.1 
having registered an FIR against the Complainant at Ghazipur in Uttar Pradesh. 
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However, the records of the case reveal that the FIR against the Applicants has 
been registered on 12/10/2019 while, the FIR by the Applicant No.1 against the 
Complainant has been registered at Ghazipur on 30/11/2019. Thus, the FIR 
registered against the Applicants at Singrauli precedes the FIR registered by the 
Applicant No.1, against the Complainant at Ghazipur. Effectively, this would 
make the FIR registered by the Applicant No.1, against the Complainant as the 
counterblast FIR, rather than one against the Applicants herein.

19. The complaint made by the Applicant No.1 to the Superintendent of 
rd th

Police, Singrauli, bears the date 3  June 2019 but signed by the Applicant on 4  
June 2019. There is no seal, sign, or date of receipt by the SP office to show the 
same having been received by it and neither is there any proof of dispatch. This 
could well be a document that was prepared subsequently to show that the FIR by 
the Complainant was a counterblast. Under the circumstances, the argument of 
the Applicants that the FIR by the Complainant is a counterblast, is rejected.

20. The facts of this case would reveal the abysmal lows to which the society 
has fallen. The Complainant in his FIR has the temerity to confesses (sic:confess) 
that out of love for his son who was languishing in judicial custody, he paid 
Rs.8,50,000/- to the Applicant No. 1 to unlawfully influence judicial proceedings 
to secure bail for his son. The Complainant is aggrieved as the Applicant No.1 did 
not return the money allegedly taken by him to influence the judicial proceedings.

21. The Applicant No.1 on the other hand has audacious courage of admitting 
before this Court of having paid a bribe of Rs.7,00,000/- to the Complainant, to 
influence the outcome of the bidding process at NCL, in favour. He is aggrieved 
by the fact that the Objector/Complainant, despite having been paid the bribe 
amount, could not influence the bidding process, and failed to secure the bid in 
favour of the Applicant No.1 and that the money given as bribe was never returned 
by the Complainant.

22.  The affidavit to which the attention has been drawn by the Ld. Counsel for 
the Applicants which is Annexure-A2 at page 20 of the main petition, is an 
agreement allegedly executed by the Complainant in favour of the Applicant 
No. 1, acknowledging that he had taken Rs.7,01,000/- as bribe money in order 
manipulate the tender process in favour of the Applicant No.1 and that he would 
return the bribe amount of Rs..7,01000/- taken by him within six months without 
interest. It is relevant to observe here that the said agreement, though on stamp 
paper, has not been attested. The document purportedly bears the signature of the 
Complainant. However, it is also relevant to state here that the Ld. Counsel for the 
Objector/Complainant has never made any arguments relating to the genuineness, 
or the lack of it, of this agreement dated 26/11/2018. Once again, the Applicant 
No.1 himself has admitted of having paid Rs.7,00,000/- as bribe money to the 
Complainant to get the tender in his favour, as is seen from Annexure 8 
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accompanying I.A. No. 23762/2019, which is a letter addressed to the 
Superintendent of Police, Singrauli. The agreement alleged to have been executed 
between the Applicant No. 1 and the Complainant and the letter alleged to have 
been written by the Applicant No. 1 to the SP Singrauli being documents filed and 
relied upon by the Applicant No.1 himself, can be accepted as true as against the 
Applicant No. 1.

23. As regards the payment of Rs.52,000/- stated to have been made by the 
Complainant into the account of the Applicant No.1 on 28/09/2018. Ld. Counsel 
for the Applicants submits that the said cash was deposited not by the 
Complainant but by a business associate of the Applicant No. 1 named Sanjeev 
Sharma, who had purportedly deposited this amount into the account of Applicant 
No. 1 on 28/09/2018 towards hire of a Poclain machine belonging to the 
Applicant No. 1, used by Sanjeev Sharma for the excavation of a drain.

24. As stated hereinabove earlier, Sanjeev Sharma has executed an affidavit 
which has been filed before this Court and relied upon by the Applicants. The 
deponent submits that he has lost the counterfoil of the pay in slip of which the 
Applicant No. 1 has filed a photocopy after getting the same from the Bank under 
the Right to Information Act. The photocopy of the said pay in slip is filed by the 
applicants along with document No.814/2020. It clearly shows that the 
counterfoil has been removed from the main body of the pay in slip. The signature 
of the depositor, according to the Applicant No. 1 is that of Sanjeev Sharma who 
has given his affidavit dated 20/01/2020 affirming the same.

25. It is a notorious fact that the pay in slip of any bank has a main body into 
which the details pertaining to the account of the person to whom the amount is 
being paid and the counterfoil on which the same details regarding payments of 
the amounts is made. on which the bank acknowledges receipt and hands over to 
the depositor. If what has been stated by Mr. Sanjeev Sharma in his affidavit dated 
20/01/2020 is true, the counterfoil is lost for good.

26. However, a perusal of the case diary reveals a seizure memo dated 
11/10/2019, by which the Complainant has handed over three counterfoils of pay 
in slips, relating to payments made into the account of the Applicant No.1 and the 
Applicant No.2. The counterfoil relating to 52,000/- which figures in the credit 
entry of the Applicant No. 1's statement of account shows that it was deposited on 
28/09/2018. The counterfoil bears the seal of the Bank and signature of the teller, 
acknowledging receipt of this amount which has been deposited into the account 
of Applicant No.1. The fact that the counterfoil to the pay in slip disclosing 
payment of Rs. 52,000/-, which Sanjeev Sharma in his affidavit before this Court 
states has been made by him and the counterfoil of which was lost, is a brazen lie 
which makes the affidavit filed before this Court a false document as, if the 
counterfoil was lost as stated by Sanjeev Sharma in his affidavit, there is no 
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explanation as to how it reached the hands of the Complainant who got the same 
seized by the police and which is now a part of the case diary and has been seen by 
this Court. In the affidavit of Sanjeev Sharma, there is no mention that the said 
counterfoil was either taken away by the Complainant by force, by theft or that it 
was subsequently found by the Complainant. Thus, there is a strong prima facie 
proof that Sanjeev Sharma is guilty of filing a false affidavit before this Court and 
the Applicants herein are guilty of using a fabricated document as genuine in the 
court proceedings and that too, in proceedings before this Court.

27.  As regards the other two counterfoils of the pay in slip seized by the police 
from the Complainant, one is of Rs. 25,000/- dated 11/10/2018, paid into the 
account of Applicant No.1. A corresponding credit entry dated 11/10/2018 for 
Rs.25,000/- is reflected in the statement of account of the Applicant No. 1, there 
are six entries in the statement of the accounts for the date 11/10/2018, out of 
which, there are only two credits. One is for Rs. 800 and the other is Rs. 25,000/-. 
Therefore, it is clear that Rs. 25,000/- which is reflected in credit account of the 
Applicant No.1 on 11/10/2018, was made by the Complainant. Thus, the 
contention of the Applicant No. 1 that he did not receive a single penny from the 
Complainant, does not appear to be true. There is sufficient material on record to 
create a strong suspicion that the Applicants may have committed the offence as 
alleged by the Complainant and that this case may qualify to be one necessitating 
custodial interrogation. Under the circumstances, this application is dismissed.

28. While hearing and deciding this case, one question that came to the mind 
of this Court that was begging an answer was, how an abjectly dishonest person, 
who has paid bribe to another for the purpose of influencing a public servant, can 
dare to approach the criminal justice system for redressal, where the work for 
which the bribe was paid for is not done and the bribe money is not returned? Or, 
in other words, that it is unfathomable that a dishonest person could have the 
gumption of using the criminal justice system to recover bribe money from the 
person to whom it was given for influencing the exercise of power by a public 
servant?

29. While the law enforcement agencies spring into action under Prevention 
of Corruption Act, 1988 (hereinafter referred to as the "PC Act"), every time a 
public servant is suspected of taking bribe or for criminal misconduct, its 
apathetic inertia in indicting the bribe giver is confounding.

30. In cases like the present one, where the complainant seeks the registration 
of an FIR, disclosing therein that he has given a bribe and that the bribe taker has 
not done the work for which the bribe was given and refuses to return the bribe 
money, the Complainant projects himself as the victim of an offence and not its 
perpetrator therefore, his complaint to the police disclosing a payment of bribe by 
him is not an inculpation of the bribe giver in an offence and so, does not come 
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under the definition of a confession and thus, the same is not hit by section 25 of 
the Indian Evidence Act. Yet, the police and the justice administration system 
mollycoddles him, completely closing its eyes to the fact that the bribe giver is just 
as insidious and guilty as the bribe taker for which he ought to have been 
proceeded against under section 12 of the PC Act. It is also relevant to mention 
here that the amendment to the PC Act in the year 2018, has repealed section 24 of 
the PC Act which accorded protection to bribe givers and so, the Complainant in 
this case was liable to be proceeded against for having committed an offence u/s. 
12 of the PC Act, as the offence was registered in the year 2019 by the 
Complainant, after s. 24 of the PC Act was repealed. It is time that the bribe giver 
is no longer given any protection but is proceeded against in such cases, more so 
the self-declared ones.

31.  It is however cautioned that a bribe giver must be distinguished from a 
person from whom a bribe is demanded and where such person, without paying 
the bribe, seeks to trap the person demanding the bribe and approaches the police 
or the Lok Ayukta, to set a trap for the bribe taker. Such a person is not a bribe 
giver, but a genuine victim of a dishonest public servant or his agent and needs to 
be protected. He is to be distinguished from the person who pays the bribe money 
and approaches the police later, being aggrieved by the non-return of the bribe 
money as the work for which it was paid was not done.

32. In this case, Mr. Dilip Kumar Shrivastava, the Complainant in Crime No. 
382/19 of P.S Vindhyanagar, District Singrauli is liable to be proceed against u/s. 
12 of the PC Act for his admitted stand of having attempted to unlawfully 
influence the judicial process with the assistance of the Applicant No. 1, to secure 
the bail of his son. The WhatsApp conversation between the Complainant and the 
Applicant No. 1 reveals that the Complainant was aware that the money 
(Rs. 8, 50, 000/-) allegedly paid by him to the Applicant No.1 was for unlawfully 
influencing the judicial process. The WhatsApp conversation between the 
Complainant and the Applicant No. 1 is a part of the case diary and the same has 
been seen and examined by this Court in detail. The Complainant/Objector has 
not filed any written objections in this case but was represented by his counsel. 
The Complainant knew very well that the money that was allegedly paid to the 
Applicant No. 1, was not for paying the legitimate fees of any lawyer as such fees 
is never paid subject to the outcome of the case.

33. As regards the Applicant No. 1, he has unequivocally stated in the bail 
application, representation to the SP Singrauli dated 04/06/2019  (Annexure 8  
filed  along with  I.A 23762/2019), Representation to SP Ghazipur (Annexure 4 
from page 32 to 36 of the main application), the purported agreement entered into 
between the Applicant No. 1 and the Complainant dated 26/11/18 (Annexure 2 at 
page 20 of the main application) and the FIR registered by the Applicant No. 1 at 
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Ghazipur, that he gave the bribe money to the Complainant to influence the 
outcome of the bidding process in his favour. All these documents have been filed 
and relied upon by the Applicant No. 1 himself. Therefore, the Applicant No. 1 is 
liable to be proceeded against by the Central Bureau of Investigation, as the facts 
in this case reveal that the Applicant No.1 had tried to bribe the officials of the 
NCL, an undertaking of the Central Government and prima facie guilty of an 
offence u/s. 12 of the PC Act.

34.  As regards Mr. Sanjeev Sharma, he executed an affidavit stating that the 
amount of Rs. 52, 000/- was deposited by him into the account of the Applicant 
No. 1 and that he has lost the counterfoil of the deposit slip. The Ld. Counsel for 
the Applicants has also argued that the pay in slip (filed along with covering memo 
814/2020 on 23/01/2020) bears the signature of Mr. Sanjeev Sharma as the 
depositor of that amount. However, on comparing the signature on the pay in slip 
with the signature of Mr. Sanjeev Sharma in the affidavit executed by him, prima 
facie there is complete variance between the signatures. However, the signature 
on the pay in slip and the signature purported to be that of the Complainant on the 
agreement between the Complainant and the Applicant No. 1 for the return of 
bribe money allegedly received by the Complainant from the Applicant No. 1, 
match perfectly. Further, the counter foil of the pay in slip in question that Mr. 
Sanjeev Sharma states in his affidavit, that he has lost, has actually being seized by 
the police from the Complainant vide seizure memo dated 02/11/19 and is at page 
17 of the case diary. This clearly reflects that Mr. Sanjeev Sharma has filed a 
fabricated affidavit before this Court and the Applicants stating false facts, and the 
Applicants have used this fabricated affidavit as a genuine document.

35. Under the circumstances, this Court feels the need to issue certain 
directions as hereunder.

36. Directions to the State Police to be implemented under the 
supervision of the Director General of Police, Madhya Pradesh.

I.  For the reasons stated in paragraphs 28 to 30 supra, in every case where 
the Complainant alleges the payment of bribe money by him to a public 
servant or his agent in order to influence the decision of such public 
servant in favour of the Complainant and where, the Complainant is 
aggrieved by the non-performance on the part of the public servant and is 
further aggrieved by the non-return of the bribe money by the public 
servant or his agent, the police shall register an offence under s. 12 of the 
PC Act against such Complainant/Bribe Giver and proceed against him in 
accordance with law.

II. The Director General of Police is requested to disseminate the direction (I) 
to all the Superintendents of Police in the Districts and,
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III. The Superintendents of Police of the Districts shall ensure that every 
police station in their respective jurisdiction is made aware of direction 
(I).

37.  Directions to the Superintendent of Police, District Singrauli. 

For the reasons stated in paragraph 32 supra, the SP Singrauli is requested 
to direct the SHO of P.S. Vindhyanagar to register an FIR against Dilip 
Kumar Shrivastava, the Complainant in Crime No. 382/2019 of P.S. 
Vindhyanagar, for abetting an offence u/s. 12 of the PC Act by allegedly 
paying Rs. 8, 50, 000/- (rupees eight lakhs fifty thousand) to the accused 
Surajmal Ambedkar, for trying to unlawfully influence judicial 
proceedings and secure bail for his son, an accused in Crime No. 99/2016 
u/s. 305, 376 IPC, 4 and 5 of the POCSO and relevant provisions of the 
SC/ST Act, though the act of influencing the judicial process did not attain 
fruition.

38.   Directions to the Central Bureau of Investigation. 

For the reasons stated in paragraph 4 and 33 supra, the Central Bureau of 
Investigation is requested to register an FIR against the Applicant No. 1 
Surajmal Ambedkar, for an offence u/s. 12 of the PC Act and proceed 
against him in accordance with law.

39. Directions to the Registrar General of the Madhya Pradesh High 
Court.

I. For the reasons given in paragraphs 23 to 26 and 34 supra, the Registrar 
General is requested to initiate proceedings u/s. 340 Cr.P.C against Mr. 
Sanjeev Sharma, S/o. Mr. Ramesh Sharma for an offence u/s. 193 IPC. If 
he is found prima facie guilty of the said offence, then an appropriate 
complaint u/s. 200 Cr.P.C be filed against him, on behalf of the High 
Court, before the Court of competent jurisdiction

II. For the reasons given in paragraphs 23 to 26 and 34 supra, the Registrar 
General is requested to initiate proceedings u/s. 340 Cr.P.C against Mr. 
Surajmal Ambedkar, S/o. Jiyutram Ambedkar, Mr. Buddhsen Patel, S/o. 
Jaswant Prasad Patel and Mr. Santosh Panika, S/o. Sitaram Panika, all 
applicants in M.Cr.C No. 52490/2019 for an offence u/s. 196 IPC. If they 
are found prima facie guilty of the said offence, then an appropriate 
complaint u/s. 200 Cr.P.C be filed against them, on behalf of the High 
Court, before the Court of competent jurisdiction.

40. A typed copy of the order be given to the AG Office for necessary 
compliance of directions in paragraph 36 and 37 of this order.
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41.  A typed copy of the order be given to Mr. J.K. Jain, Ld. Assistant Solicitor 
General for necessary compliance of directions in paragraph 38 of this order.

42.  A typed copy of the order be given to the Registrar General of the High 
Court for necessary compliance of directions in paragraph 39 of this order.

43. List this case for compliance on 09/02/2021.

Order accordingly
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MISCELLANEOUS CRIMINAL CASE 

Before Mr. Justice Prakash Shrivastava
MCRC No. 32779/2020 (Indore) decided on 22 December, 2020

ZAID PATHAN  & ors.              ...Applicants

Vs.

STATE OF M.P.     …Non-applicant                         

(Alongwith MCRC Nos. 22907/2020, 29043/2020, 31816/2020, 
31827/2020, 31933/2020, 36823/2020, 37695/2020, 39474/2020 & 
39757/2020)

A.  Criminal Procedure Code, 1973 (2 of 1974), Sections 154, 195 & 
482 and Penal Code (45 of 1860), Section 188 – Quashment of FIR – Held – 
There is no bar u/S 195 Cr.P.C. in respect of registration of FIR for offence 
u/S 188 IPC – What is barred u/S 195 Cr.P.C. is that after investigation, police 
officer cannot file a final report in the Court and Court cannot take 
cognizance on that final report – In instant case, investigation is going on – 
FIR cannot be quashed – Application dismissed.   (Paras 16 & 22 to 25)

d- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk,¡ 154] 195 o 482 ,oa 
n.M lafgrk ¼1860 dk 45½] /kkjk 188& izFke lwpuk izfrosnu dks vfHk[kafMr fd;k tkuk 
& vfHkfu/kkZfjr & /kkjk 188 Hkk-na-la- ds varxZr vijk/k gsrq izFke lwpuk izfrosnu 
iathc) fd;s tkus ds laca/k esa] /kkjk 195 na-iz-la- ds varxZr dksbZ otZu ugha & /kkjk 195 
na-iz-la- ds varxZr tks oftZr gS og ;g gS fd vUos"k.k i'pkr~] iqfyl vf/kdkjh] 
U;k;ky; esa vafre izfrosnu izLrqr ugha dj ldrk vkSj U;k;ky; ml vafre izfrosnu 
ij laKku ugha ys ldrk & orZeku izdj.k esa] vUos"k.k tkjh gS & izFke lwpuk izfrosnu 
vfHk[kafMr ugha fd;k tk ldrk & vkosnu [kkfjtA 

B.  Criminal Procedure Code, 1973 (2 of 1974), Section 154 & 
195(1)(a) and Penal Code (45 of 1860), Section 188 – Registration of FIR – 
Cognizance of Offence – Held – By virtue of Section 195(1)(a) Cr.P.C., power 
of police to register FIR for offences mentioned therein, is not curtailed but 
what is curtailed is the jurisdiction of Court to take cognizance of the offence 

152 I.L.R.[2021]M.P.Zaid Pathan Vs. State of M.P. 



without there being complaint in writing of the concerned public servant – 
FIR can be registered by police for offence u/S 188 IPC. (Paras 16, 20 & 22)

[k-  n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 o 195¼1½¼a½ ,oa 
n.M lafgrk ¼1860 dk 45½] /kkjk 188 & izFke lwpuk izfrosnu iathc) fd;k tkuk & 
vijk/k dk laKku & vfHkfu/kkZfjr& /kkjk 195¼1½¼a½ na-iz-la- ds vk/kkj ij] mlesa 
mfYyf[kr vijk/kksa gsrq izFke lwpuk izfrosnu iathc) djus dh iqfyl dh 'kfDr de 
ugha dh xbZ gS vfirq tks de fd;k x;k gS og lacaf/kr yksd lsod dh fyf[kr esa 
f'kdk;r ds fcuk vijk/k dk laKku ysus ds fy, U;k;ky; dh vf/kdkfjrk gS & /kkjk 
188 Hkk-na-la- ds varxZr vijk/k gsrq iqfyl }kjk izFke lwpuk izfrosnu iathc) fd;k tk 
ldrk gSA 

C.  Penal Code (45 of 1860), Section 188 – Ingredients – Held – For 
offence u/S 188, it is sufficient that violator of prohibitory order not only 
knows the order which he disobeys but that his disobedience produces or is 
likely to produce harm – Whether applicants were aware of prohibitory 
order or disobedience has produced or likely to produce harm, is a subject 
matter of investigation, which is under progress – FIR cannot be quashed. 

(Para 24)

x-  n.M lafgrk ¼1860 dk 45½] /kkjk 188 & ?kVd & vfHkfu/kkZfjr & /kkjk 
188 ds varxZr vijk/k gsrq ;g Ik;kZIr gS fd izfr"ks/kkRed vkns'k dk mYya?ku djus okys 
dks u dsoy vkns'k dk Kku gksrk gS ftldh mlus voKk dh gS cfYd ;g Hkh fd mldh 
voKk ls vigkfu fufeZr gqbZ vFkok fufeZr gksus dh laHkkouk gS & D;k vkosndx.k] 
izfr"ks/kkRed vkns'k ls voxr Fks vFkok voKk ls vigkfu fufeZr gqbZ ;k gksus dh 
laaHkkouk gS] vUos"k.k dh fo"k; oLrq gS tks fd izxfr ij gS & izFke lwpuk izfrosnu 
vfHk[kafMr ugha fd;k tk ldrkA

D.  Criminal Procedure Code, 1973 (2 of 1974), Section 154 & 482 – 
Quashment of FIR – Held – Apex Court concluded that power to quash FIR 
must be exercised very sparingly and with circumspection and that too in 
rarest of rare case – Court cannot enquire the reliability or genuineness of 
allegations made in FIR.  (Para 24)

?k-  n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 o 482 & izFke lwpuk 
izfrosnu vfHk[kafMr fd;k tkuk & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k 
fd izFke lwpuk izfrosnu vfHk[kafMr djus dh 'kfDr dk iz;ksx vfr fojy ,oa lko/kkuh 
ds lkFk vkSj og Hkh fojy ls fojyre izdj.k esa djuk pkfg, & U;k;ky;] izFke lwpuk 
izfrosnu esa fd;s x;s vfHkdFkuksa dh fo'oluh;rk ;k lR;rk dh tkap ugha dj ldrkA 

Cases referred:

Cr. Application No. 6265/2016 decided on 23.02.2017 (Bombay High 
Court), Cr. OP No. 1356/2018 decided on 20.09.2018 (Madras High Court), 2020 

153I.L.R.[2021]M.P. Zaid Pathan Vs. State of M.P. 



SCC Online Mad 1298, (2016) 15 SCC 525, M.Cr.C. No. 44006/2019 decided on 
02.11.2020, W.A. No. 888/2013 decided on 07.02.2014, (2010) 9 SCC 567, 1998 
(2) SCC 391, 2003 (11) SCC 251, (2014) 3 SCC 696. 

Pratyush Mishra, for the applicants in M.Cr.C. No. 32779/2020. 
Anshuman Shrivastava, for the applicants in M.Cr.C. Nos. 22907/2020, 

31816/2020, 31827/2020 & 31933/2020. 
S.A. Warsi, for the applicants in M.Cr.C. Nos. 36823/2020, 37695/2020 & 

39757/2020.
Neeraj Kumar Soni, for the applicant in M.Cr.C. No. 29043/2020.
Manish Yadav, for the applicant in M.Cr.C. No. 39474/2020.
Pushyamitra Bhargava, Addl. A. G. with Aniruddha Gokhale, for the non-

applicant/State. 

O R D E R

PRAKASH SHRIVASTAVA, J.:-This order will govern the disposal of 
MCRC Nos.32779/20, 22907/20, 31816/20, 31827/20, 31933/20, 36823/20, 
37695/20, 39757/20, 29043/20 & 39474/20 as it is jointly submitted by counsel 
for the parties that all these MCRCs involve the same issue on the identical fact 
situation.

2. These MCRCs have been filed for quashing the FIR registered by the 
police for offence under Section 188 of the IPC.

3.  For convenience the facts are noted from MCRC No.32779/20.

4. This MCRC has been filed under Section 482 of the Cr.P.C. for quashing 
the FIR No.5/2020 registered at Police Station Sarafa, Indore. FIR has been 
registered against the petitioners for commission of offence under Section 188 & 
34 of the IPC with the allegation that on 15.1.2020 the petitioners had staged a 
demonstration against CAA and NRC without giving any intimation or taking 
prior permission from the competent authority, whereas the District Magistrate in 
order to maintain peace and tranquillity had issued the order No./ 2322/ R.A.D.M./ 
2019, and Order No./2323/R.A.D.M./2019 dated 10.12.2019 prohibiting any 
demonstration, procession, public meeting etc. in any place without permission. It 
is further alleged that in addition to the petitioners, there were other 200 persons 
who had violated the order of the District Magistrate and, therefore, committed 
the offence under Section 188 of the IPC.

5.  The submission of learned counsel for the petitioners is that in terms of 
Section 195(1)(a)(i) there is a bar for taking cognizance of offence under Section 
188 of the IPC and for that purpose a complaint under Section 200 of the Cr.P.C. is 
required to be filed and FIR cannot be registered. They further submit that for 
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registering the FIR obstruction, annoyance, injury or threat to life and safety is 
necessary and that the order of the District Magistrate was not communicated to 
the petitioners. They further submit that right of demonstration is a fundamental 
right. In support of their submission they have relied upon the judgment of the 
Bombay High Court dated 23.2.2017 in Criminal Application No.6265/2016 
(Shrinath Gangadhar Giram Vs. State of Maharashtra and Another), judgment of 
Madras High Court dated 20.9.2018 in Criminal OP No.1356/2018 and connected 
petitions in the case of Jeevanandham and others Vs. State and Another, as also 
the judgment of the Madras High Court in Criminal OP No.9487/2020 dated 
26.6.2020 in the case of Shamsul Huda Bakavi Vs. State reported in 2020 SCC 
Online Mad 1298, judgment of the Supreme Court in the matter of Anita Thakur 
and others Vs. Government of Jammu and Kashmir and others reported in (2016) 
15 SCC 525, the judgment of coordinate Bench of this Court dated 2.11.2020 
passed in M.Cr.C. No.44006/2019 in the case of Gopal Bhargava Vs. State of M.P. 
and the judgment of this Court in the case of State of M.P. and Another Vs. 
Jyotiraditya Scindia dated 7/2/2014 passed in W.A. No.888/2013 and the 
judgment of the Supreme Court in the matter of C. Muniappan and others Vs. 
State of Tamil Nadu reported in (2010) 9 SCC 567.

6. Learned counsel for the State has opposed the petition and has submitted 
that there is no bar under Section 195 of the Cr.P.C. in registering the FIR for 
offence under Section 188 of the IPC and the bar under Section 195 comes into 
operation at the stage of taking cognizance. He has further submitted that the 
offence under Section 188 of the IPC is a cognizable offence and in the State of 
M.P. it is non bailable offence, therefore, the police officer is competent to register 
the FIR. In support of his submission he has placed reliance upon the judgment of 
the Supreme Court in the matter of State of Punjab Vs Raj Singh and Another 
reported in 1998 (2) SCC 391, in the matter of M. Narayandas Vs. State of 
Karnataka and others reported in 2003(11) SCC 251 and in the matter of Vishal 
Agrawal and Another Vs Chhattisgarh State Electricity Board and another 
reported in (2014) 3 SCC 696.

7.  I have heard the learned counsel for the parties and perused the record.

8. The offence registered against the petitioners is under Section 188 of the 
IPC, which reads as under:-

"Section 188. Disobedience to order duly promulgated by 
public servant.--Whoever, knowing that, by an order 
promulgated by a public servant lawfully empowered to 
promulgate such order, he is directed to abstain from a certain act, 
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or to take certain order with certain property in his possession or 
under his management, disobeys such direction,

shall, if such disobedience causes or tends to cause 
obstruction, annoyance or injury, or risk of obstruction, 
annoyance or injury, to any persons lawfully employed, be 
punished with simple imprisonment for a term which may 
extend to one month or with fine which may extend to two 
hundred rupees, or with both;

and if such disobedience causes or tends to cause danger to 
human life, health or safety, or causes or tends to cause a riot or 
affray, shall be punished with imprisonment of either description 
for a term which may extend to six months, or with fine which 
may extend to one thousand rupees, or with both.

Explanation.—It is not necessary that the offender should 
intend to produce harm, or contemplate his disobedience as 
likely to produce harm. It is sufficient that he knows of the order 
which he disobeys, and that his disobedience produces, or is 
likely to produce, harm."

9. The necessary ingredients of Section 188 of the IPC is that there should be 
a prohibitory order promulgated by a competent public servant, which should be 
known to the person concerned and there should be disobedience which should 
cause obstruction, annoyance or injury, or risk of obstruction, annoyance or injury 
to any person, or such disobedience should cause or tend to cause danger to human 
life, health and safety, riot or affray. The explanation to this Section makes it clear 
that for making out the offence it is sufficient that there was knowledge of the 
order and its disobedience and that the disobedience produces or likely to produce 
harm.

10.  Under the Cr.P.C. the offence under Section 188 of the IPC is cognizable 
and bailable. By virtue of the local amendment made by the State of M.P. vide 
Notification No.33207-F-No.6-59-74-B-XXI dated 19.11.1975 the said offence 
is made non bailable.

11. Section 154 of the Cr.P.C. provides for registration of FIR by the police in 
case of cognizable offence and reads as under:-

"S.154. Information in cognizable cases.-(1) Every 
information relating to the commission of a cognizable offence, 
if given orally to an officer in charge of a police station, shall be 
reduced to writing by him or under his direction and be read 
over to the informant; and every such information, whether 
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given in writing or reduced to writing as aforesaid, shall be 
signed by the person giving it and the substance thereof shall be 
entered in a book to be kept by such officer in such form as the 
State Government may prescribe in this behalf."

12. Therefore, in terms of the aforesaid, the police officer is competent to 
register the FIR in case of commission of offence under Section 188 of the IPC.

13.  In the present case it is not in dispute that there were prohibitory orders of 
the District Magistrate No./2322/R.A.D.M./2019 and No./2323/R.A.D.M./2019 
dated 10.12.2019 completely prohibiting any kind of procession, rally, public 
meeting, demonstration without permission within the limits of Indore. These 
prohibitory orders were issued by the District Magistrate under Section 144 of the 
Cr.P.C.

14.  The main argument which is advanced is that in view of the bar contained 
under Section 195 of the Cr.P.C., the police could not have registered the FIR for 
offence under Section 188 of the IPC. Section 195(1) of the Cr.P.C. which is 
relevant for the present purposes reads as under:-

"S.195. Prosecution for contempt of lawful authority of 
public servants, for offences against public justice and for 
offences relating to documents given in evidence.-

(1) No Court shall take cognizance-

(a) (i) of any offence punishable under sections 172 to 188 
(both inclusive) of the Indian Penal Code (45 of 1860 ), or 

(ii) of any abetment of or attempt to commit, such 
offence, or 

(iii) of any criminal conspiracy to commit such offence, 
except on the complaint in writing of the public servant concerned 
or of some other public servant to whom he is administratively 
subordinate; 

(b) (i) of any offence punishable under any of the
following sections of the Indian Penal Code (45 of 1860),
namely, sections 193 to 196 (both inclusive), 199, 200, 205
to 211 (both inclusive) and 228, when such offence is alleged to 
have been committed in, or in relation to, any proceeding in any 
Court, or 

(ii) of any offence described in section 463, or 
punishable under section 471, section 475 or section 476, of the 
said Code, when such offence is alleged to have been committed 
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in respect of a document produced or given in evidence in a 
proceeding in any Court, or 

(iii)  of any criminal conspiracy to commit, or attempt 
to commit, of the abetment of, any offence specified in sub-
clause (i) or sub- clause (ii), 

[except on the complaint in writing of that Court or by such 
officer of the Court as that Court may authorise in writing in this 
behalf, or of some other Court to which that Court is 
subordinate.]"

15. The submission of counsel for the petitioners is that as per the procedure 
prescribed in Section 195 of the Cr.P.C., for the purpose of the offence under 
Section 188 of the IPC a public servant is required to file a complaint before the 
competent court and, therefore, the FIR cannot be registered.

16.  Such an argument advanced by counsel for the petitioners is devoid of any 
merit. A bare reading of Section 195(1) Cr.P.C. reveals that the provisions 
contained in the sub-section are attracted at the stage of taking cognizance. There is 
no bar under Section 195 of the Cr.P.C. in respect of registration of FIR, therefore, 
FIR for an offence under Section 188 of the IPC can be registered by the police and 
after investigation on the basis of the FIR and the material collected during the 
course of investigation, a competent public servant can file the complaint before 
the concerned court. What is barred under Section 195 of the Cr.P.C. is that after 
investigating the offence under Section 188 of the IPC, the police officer cannot 
file a final report in the Court and the Court cannot take cognizance on that final 
report, as at that stage the bar contained in Section 195 of the Cr.P.C. comes into 
operation. 

17.   The Supreme Court in the matter of Raj Singh (supra) wherein the similar 
issue had arisen, has held that the statutory power of the police to investigate 
under the Code is not in any way controlled or circumscribed by Section 195 
Cr.P.C. In that judgment Hon'ble Supreme Court has held as under:-

"2. We are unable to sustain the impugned order of the High 
Court quashing the F.I.R. lodged against the respondents 
alleging commission of offences under Sections 419, 420, 467 
and 468 IPC by them in course of the proceeding of a civil suit, 
on the ground that Section 195 (1)(b)(ii)Cr.P.C. prohibited 
entertainment of and investigation into the same by the police. 
From a plain reading of Section 195 Cr.P.C. it is manifest that it 
comes into operation at the stage when the Court intends to take 
cognizance of an offence under Section 190(1) Cr.P.C.; and it 
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has nothing to do with the statutory power of the police to 
investigate into an F.I.R. which discloses a cognizable offence, 
in accordance with Chapter XII of the Code even if the offence 
is alleged to have been committed in, or in relation to, any 
proceeding in Court. In other words, the statutory power of the 
Police to investigate under the Code is not in any way controlled 
or circumscribed by Section 195 Cr.P.C. It is of course true that 
upon the charge-sheet (challan), if any, filed on completion of 
the investigation into such an offence the Court would not be 
competent to take cognizance thereof in view of the embargo of 
Section 195(1)(b) Cr.P.C., but nothing therein deters the Court 
from filing a complaint for the offence on the basis of the F.I.R. 
(filed by the aggrieved private party) and the materials collected 
during investigation, provided it forms the requisite opinion and 
follows the procedure laid down in section 340 Cr.P.C. The 
judgment of this Court in Gopalakrishna Menon Vs. D. Raja 
Reddy [AIR 1983 SC 1053] on which the High Court relied, has 
no manner of application to the facts of the instant case for there 
cognizance was taken on a private complaint even though the 
offence of forgery was committed in respect of a money receipt 
produced in the civil court and hence it was held that the Court 
could not take cognizance on such a complaint in view of 
Section 195 Cr.P.C."

18. The law laid down in the case of Raj Singh (supra) has subsequently been 
approved by the Supreme Court in the matter of M. Narayandas (supra). The 
Hon'ble Supreme Court after taking note of the judgment in the matter of Raj 
Singh (supra) has held as under:-

"8..........................................Not only are we bound by this 
judgment but we are also in complete agreement with the same. 
Sections 195 and 340 do not control or circumscribe the power 
of the police to investigate under the Criminal procedure Code. 
Once investigation is completed then the embargo in Section 
195 would come into play and the Court would not be 
competent to take cognizance. However, that Court could then 
file a complaint for the offence on the basis of the FIR and the 
material collected during investigation provided the procedure 
laid down in Section 340 of the Criminal Procedure Code is 
followed. Thus no right of the Respondents, much less the right 
to file an appeal under Section 341, is affected."

19. In the matter of Vishal Agrawal (supra) similar issue came up in reference 
to the provisions of Section 151 of the Electricity Act, 2003 which also restricts 
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any Court from taking cognizance of an offence punishable under the Electricity 
Act, except upon an application in writing made by the competent person. The 
Hon'ble Supreme Court has held that:-

"23. Thus, the clear principle which emerges from the 
aforesaid discussion is that even when a Magistrate is to take 
cognizance when a complaint is filed before it, that would not 
mean that no other avenue is open and the complaint/FIR cannot 
be lodged with the police. It is stated at the cost of repetition that 
the offences under the Electricity Act are also to be tried by 
applying the procedure contained in the Code. Thus, it cannot be 
said that a complete machinery is provided under the Electricity 
Act as to how such offences are to be dealt with. In view thereof, 
we are of the opinion that the respondent's counsel is right in his 
submission that if the offence under the Code is cognizable, 
provisions of Chapter XII containing Section 154 Cr.P.C. and 
onward would become applicable and it would be the duty of the 
police to register the FIR and investigate into the same. Sections 
135 and 138 only prescribe that certain acts relating to theft of 
electricity etc. would also be offences. It also enables certain 
persons/parties, as mentioned in Section 151, to become 
complainant in such cases and file complaint before a Court in 
writing. When such a complaint is filed, the Court would be 
competent to take cognizance straightway. However, that 
would not mean that other avenues for investigation into the 
offence which are available would be excluded. It is more so 
when no such special procedure for trying the offences under 
the Electricity Act is formulated and the cases under this Act are 
also to be governed by the Code of Criminal Procedure."

20.  The above judicial pronouncements make it clear that by virtue of the 
provisions contained in Section 195(1)(a) of the Cr.P.C. the power of the police to 
register the FIR for offences mentioned therein is not curtailed but what is 
curtailed is the jurisdiction of the Court to take cognizance of these offences 
without there being complaint in writing of the concerned public servant.

21.  The aforesaid judicial pronouncements of Hon'ble Supreme Court are 
binding on this Court under Article 141 of the Constitution, therefore, the contrary 
view which has been taken by the Bombay High Court in the case of Shrinath 
Gangadhar Giram (supra) and of Madras High Court in the case of 
Jeevanandham (supra) & Shamsul Huda Bakavi (supra) and of this Court in the 
case of Gopal Bhargava (supra) and Jyotiraditya Scindia (supra) is of no help to 
petitioners. The Bombay High Court, Madras High Court and coordinate Bench 
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of this Court while taking the contrary view have failed to take note of the law 
which has been laid down by the Hon'ble Supreme Court in the judgments noted 
above.

22.  Counsel for the petitioners have also placed reliance upon the judgment in 
the case of Anita Thakur (supra), which relates to the issue of freedom of speech 
but in that judgment itself it has been clarified that the right is subject to the 
reasonable restriction. Counsel for the petitioners have also placed reliance upon 
the judgment of the Supreme Court in the matter of C. Muniappan (Supra) but that 
case only lays down that the provisions of Section 195 of the Code is mandatory in 
nature and that Section 195(1)(a)(i) of the Code bars the Court from taking 
cognizance of any offence punishable under Section 188 of the IPC, unless there is 
a written complaint by the public servant concerned but it does not lay down that 
for such an offence there is a bar for registering the FIR. In that case the trial Court 
had framed the charge under Section 188 of the IPC without there being a 
complaint, therefore, the same was quashed.

23.  Having regard to the aforesaid, I am of the opinion that no case is made out 
for quashing the FIR registered against the petitioners for offence under Section 
188 of the IPC on the ground that the police does not have power to register the 
FIR for that offence. The petitioners will have liberty to raise the issue of violation 
of the provisions of Section 195(1)(a) of the Cr.P.C. in case if after the 
investigation instead of filing the complaint a final report is filed and the Court 
concerned takes the cognizance without filing the complaint.

24.  Counsel for the petitioners have also raised the ground that on the basis of 
the FIR allegation the offence is not made out. For offence under Section 188 IPC 
it is sufficient that the violator of the prohibitory order not only knows the order 
which he disobeys and that his disobedience produces or is likely to produce 
harm. Whether the petitioners were aware of the prohibitory order or their 
disobedience had produced or likely to produce harm, is subject matter of 
investigation. It has been pointed out that the investigation is under progress. The 
concerned public servant is expected to file the complaint against the petitioners 
only if relevant material making out an offence under Section 188 IPC is collected 
during the course of investigation. The Supreme Court in the matter of M. 
Narayandas (supra) has reiterated the settled position in law that power to quash 
the FIR must be exercised very sparingly and with circumspection and that too in 
the rarest of rare case and that the Court would not be justified in embarking upon 
an enquiry as to the reliability or genuineness or otherwise of the allegations made 
in the FIR and the Court cannot inquire whether the allegations in the complaint 
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are likely to be established or not.

25.  Having regard to the aforesaid, I do not find any merit in these petitions. 
No case for exercising the inherent power under Section 482 of the Cr.P.C. is made 
out. The petitions are accordingly dismissed.

26.  Signed order be kept in the file of MCRC No.32779/20 and a copy thereof 
be kept in the file of connected MCRC Nos. 22907/20, 31816/20, 31827/20, 
31933/20, 36823/20, 37695/20, 39757/20, 29043/20  & 39474/20.

Application dismissed
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