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(Note : An asterisk (*) denotes Note number)

Civil Procedure Code (5 of 1908), Section 114 r/w Order 47 Rule 1 —
Review — Question of Possession — Pleading & Framing of Issues — Held —
Ample material to show that defendants admitted possession of plaintiff over
suit property — Necessary pleadings regarding possession present in plaint
and written statement — Plaintiff led evidence in this respect — Non-framing
of issue by trial Court regarding possession fades into insignificance — High
Court committed grave error in allowing review application, deleting the
observation made regarding possession —Impugned order set aside — Deleted
portion restored — Appeal allowed. [Shri Ram Sahu (Dead) Through LRs.
Vs. Vinod Kumar Rawat] (SCO)...4

Rifaer gfear Tfedr (1908 &7 5), €177 114 W&YIST TR 47 (797 1 —
gafdale1 — @sad &1 Y971 — 3ifygas T fQaree favfaa fad wrr —
IffeiRa — ¥ <o & fov vafa arE) @ f& yfaardrer 3 ae dufeg «w
Il BT Heoll WHR fHAT — Heol & Aeg A AMI¥AS A9, q1€9d 9
foRaa do= & SuRera — ard) 7 39 Weg ¥ ey v9r fHar — faarer =
&RT deol @& Gao 7 faarers faxfag 9 fHar ST qgcdl= 8 oiar @ — S=a
TATAI 7 Heal & Gag H fHA1 a1 FUHAT gear, gAfdAIe AmdeT Ao
B A "R FIE SR B — e fia e U — FSRIT -1 91T YR
farar rar — ardiat woR | (3 Y1 wrg, (as) g7 faftre gfafifer fa. fass AR
M4d) (SO)...4

Civil Procedure Code (5 of 1908), Section 114 r/w Order 47 Rule 1 —
Review — Scope & Jurisdiction — Held — Order can be reviewed by Court only
on prescribed grounds mentioned in Order 47 Rule 1 CPC — Application for
review is more restricted than that of an appeal and Court has limited
jurisdiction — Power of review cannot be exercised as an inherent power nor
can an appellate power can be exercised in guise of power of review. [Shri
Ram Sahu (Dead) Through LRs. Vs. Vinod Kumar Rawat] (SC).. .4

Rifaer gfaar Gfedr (1908 &7 5), €1%T 114 W8YIST QI 47 (797 1 —
gafdaieT — agifta g sfereiear — sfifaiRa — e gRT s &1
gAafddi®ea dad e 47 a9 1 Ry, A SfeaRaa fafea f&d T smeRt w
far ST Gadr @ — gAfddied 28g Jdsq, e dia 9 &ifte e fea @ ek
AT &) W srferetRar @ — gafdaiea o1 wfaa &1 gyai, siaftifza ufea
@ wd | 81 fHar o wedr iR 7 81 ardiell wfaa &1 yAeT gafdais a1 ufe
@ wd A fHar o wear 21 (¢ ww wrg, (Jaa) g™ fafte gfafafr fa. fams
HHR X1dd) (SO)...4

Civil Procedure Code (5 of 1908), Order 1 Rule 10 — Necessary Party —
Held — A suit cannot be dismissed on ground of non-joinder of necessary
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party, unless and until opportunity is given to plaintiff to implead necessary
party — If plaintiff refuses or fails to implead necessary party and decides to
move further with the suit, then he do so at his own risk and under this
circumstances, he has to face adverse consequences — Work was got done by
respondents in execution of a scheme formulated by State Government, thus
State was a necessary party — Petition suffers from non-joinder of necessary
party. [Rajkumar Goyal Vs. Municipal Corporation, Gwalior] ...48

Rifaer gfear wfear (1908 &7 5), MR 1 (AI9 10 — TTITH GBIV —
IfIRT — TP d1g B ATIITP YGHR B IAGATST & TR IR QIR T&]
faT ST I 99 9P oI db [ a1l DI ATITYD YSABR bl ARG B b
forg sraar w4 fear wmar — afe ard smavae yaadR & JRRINT o 4@
SPR HAT & AT B AT 3MX 915 & 17 AT dedl & d9 98 AT Wi &
SR R HRal @ a1 39 uRRefay A S48 ufide aRem &1 arEr aAn
BT — g gRT ot @l sy SRR gRT fafafia ve w1 & fasurea %
HRATT AT AT I, XI5 TP ATAITPH YSBIR AT — ATfADT, ATIITP USDIR b
A 4 9 2 | (g AR M fa. RIffde srRuiReE, @ifar) ...48

Civil Procedure Code (5 of 1908), Order 1 Rule 10 — See — Employee's
Compensation Act, 1923, Section 3 & 12 [Bajaj Allianz General Insurance Co.
Vs. Hafiza Bee] ...100

Rifder gfar wfear (1908 &7 5), MRS 1 (97 10 — @@ — HHFNT
gfasv fefa4, 1923, RT 3 T 12 (§9T9 AfAATS SR TR . fa.
THIGT 1) ...100

Civil Procedure Code (5 of 1908), Order 1 Rule 10 & Order 2 Rule 2 —
Necessary and Proper Party — Held — Comprehensive General Liability Policy
taken by Respondent No. 6 from petitioner — In order to defend probable
liability upon Respondent No. 6, it is for insurance company also to defend
the claim — In view of provisions of Order 2 Rule 2 CPC, all issues arising out
of accident are liable to be decided in one claim case — So far as terms and
conditions of policy are concerned, it is a matter of evidence — Petitioner
Insurance company rightly impleaded as respondents in claim case —

Petition dismissed. [Bajaj Allianz General Insurance Co. Vs. Hafiza Bee]
...100

Rifaer gfaar wfear (1908 &7 5), MRS 1 (4% 10 T 19T 2 497 2 —
31999% vq Sfad gerae — AaftifaeaiRa — gcaeff #. 6 g1 I @ sraM2f~aq
SR arsfaferd) uifershl <t 18 — ycaeff #. 6 R Wurew <1iIca &1 999 fHd
S 2, SUD ArA—W1 I8 91 U+l & forg ) @ & 98 I1d &1 9919 R —
RIyd. & see—2 M 2 & Sueel &I gfewa v@d gy, geed 4 SO+ gy
) faarers v € <rar yaxor ¥ fafif¥=a fed o= aiva € — Sret a@ uiferf
@ 9T AR Tal &1 deY 2, 98 918 &1 favg @ — arh 91 i &1 grar
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gHIel B Sfud U 9 AP & ®U J YGHDHR 91T AT — Tl ETiR |
(gTTT JMTferATST O ike 3R &. fa. gwia i) ...100

Civil Procedure Code (5 0f 1908), Order 47 Rule 1 — Review — Grounds —
Held — When observation regarding possession was made on appreciation of
evidence/material on record, it cannot be said that there was an error
apparent on face of proceedings and required to be reviewed in exercise of
powers under Order 47 Rule 1 CPC. [Shri Ram Sahu (Dead) Through LRs.
Vs. Vinod Kumar Rawat] (SCO)...4

Rifaer gfdar wfear (1908 &7 5), TR 47 (477 1 — YAldaldT — 3ITEne
— fifrEiRa — 9 affde wR 918 /9l @ Jeaidd UR deol & e
[uer foan AT o1, Ig A8 Bl o Ghdl [ sriaedl § gbe FiE off ok
AR 47, Fraw 1 R9.E. & siaefa wfaaal & yAiT 4 gAafdeie safem o
(= 1 wg,_ (a®) g1 faftres gfafafer 3. fase ar waa) (SC)...4

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966,
Rule 15 — Further Inquiry & Denovo Inquiry/Re-inquiry — Held — Since
charge-sheet remained the same, previous charge-sheet was not set aside,
just because no witness was examined, disciplinary authority directed to
conduct further inquiry — It cannot be termed as denovo inquiry/re-inquiry —
Respondent directed to conclude the inquiry — Petition disposed. [A.A.
Abraham Vs. State of ML.P.] ... 78

Rifaer dar (affevor, faa=or siv srdter) a9, 9.9, 1966, a9 15 —
sifaRRaa wirg 7 74 RR | wira /g4 oira — afiEiRa — gfe aRiv—u= T
ofT, Jd RIY—U bl YT el fhar 1T o1, 713 @i fod) qiefl &1 adeor
T2l fear o, agymte uifter &1 sifaRea oa darfaa a1 2q
FrefRa f&ar @ — 58 ™ RR 9 o4/ q=: 914 7281 81 o1 gaar — gogeft
31 W19 W B =g, FRR@ fear & — e Fried | (3. sere fa. 4.
9. oY) ...78

Civil Services (Pension) Rules, M.P., 1976, Rule 9(1) & (2) —
Departmental Inquiry — Retired Employee — Punishment — Held — The
initiating/disciplinary authority cannot impose punishment to retired
employee indeed, he is under statutory obligation to submit his report
regarding findings submitted by Inquiry Officer which is finally placed
before Governor for decision under Rule 9(1) of Pension Rules. [A.A.
Abraham Vs. State of ML.P.] .78

Rifaer dar (der) A9, 7.3, 1976, (737 9(1) T (2) — fawarftg wira —
daifigad dHan! — sve — AfEiRd — IRY &1 ardr / st
e aRdad A te darfigad HHar w gvs IfRIG 98w w@dr, 98
o4 el gRT u¥gd 6 A Fresl @& ddeg | sruan yfdde uxqd &<
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D1 I Ireadr & 3efH 2, <l 6 U= Rl & A 9(1) @ siasfa fafreaa
2q 3ife’T ©U A ST & |Hel @T Wrdl @ | (Y. 3eTed f4. 9.9, ) L..78

Civil Services (Pension) Rules, M.P.,, 1976, Rule 9(2) — Departmental
Inquiry — Retired Employee — Expression “shall be continued and concluded” —
Held - If inquiry is instituted before retirement of a government employee, it
shall continue in the same manner and shall be deemed to be proceedings
under Pension Rules — This deeming provision permits the authority who has
initiated the inquiry to conclude it. [A.A. Abraham Vs. State of M.P.]  ...78

Rifaer dar (Qer) fAgs 73, 1976, A9 9(2) — fawrfly wira —
darfiged aHard! — sifregfad “are 8 sl wHareT @1 wrd 1t — siffEiRa
— Ifs t& TrEe HHAR) @) darigha & yd @i @Rea @ 9l 2, a1 98
St wifar ol @MY q@n 9= Ay @ sfada srfard) Wl Sa Y — I e
Iudy Wi WRed $3A ared Ui &1 sS4 frsfa s @1 sgafa ys=
YT 2 | (TU. 3rdTed fa. 9.9, =) ...78

Civil Services (Pension) Rules, M.P, 1976, Rule 64 — Retiral Dues —
Held — In view of Rule 64, no fault can be found if department has not
released full pension and gratuity and had only released anticipatory
pension subject to outcome of inquiry. [A.A. Abraham Vs. State of M.P.] ...78

fafader dar (@er) a9, a3, 1976, (99 64 — darfgfea 9@ —
afrfetRa — w64 &1 gRewa w@d gU, &1 <Y T fAarar o adar afe
fa|rT 9 g8 U va Suar SRl TE) fhar @ a1 oiid & aRem & 3iefie ddd
R Ger o B 2 | (U IreTEd fa. 7.9, ¥rsa) ...78

Constitution — Article 14 & 226 — Contractual Matter —Forfeiture of
Security Amount— Held — Action of respondents in withholding the amount of
performance guarantee (security) of petitioner was arbitrary and
unreasonable being violative of Article 14 of Constitution — Respondent
wrongly interpreted clauses of agreement — Respondent directed to refund
the amount with interest @ 6% p.a. — Petition allowed. [Alok Kumar
Choubey Vs. State of M.P.| (DB)...88

e — 90T 14 T 226 — WlAeTHE AT — Glawla R &1
waysver — AffaaiRa — At @ st durea IR (wfogfa) a1 ¥ &
gafhrer gRT Id 7@ B FRAE WA @ IATWT 14 BT Sed g A D
SR AT UG Igfaa off — geff 94 SR & @vsl &1 Tad ©u ¥ fda
frar — gyt &1 6 ufaera & affe =arer wfea IR auw &34 2 FelR@
o= = — FrfaeT A9R | (e IR 914 4. 9.9, I3) (DB)...88

Constitution — Article 226 — Contractual Matters — Scope & Jurisdiction
— Held — Petition under Article 226 cannot be thrown straight away by
holding that it has been filed for enforcement of contractual obligations — In
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case of interpretation of law with consequential relief of payment of amount
or where liability has been admitted by respondents etc., High Court may
entertain writ petition in contractual matters. [Rajkumar Goyal Vs.
Municipal Corporation, Gwalior| ...48

I — sge8T 226 — WlAeiH®d A9 — FAfta T sifErwRar —
IfrERa — =8 226 Jiavid ATFASHT S I8 Sewd gY e arex 121 fHan
ST Addl f6 39 diaercene  qregarel & yad+ 8qg Uegd f&Har e — ¥ &
WA & IRenfie gary o) A & fd=as & g1 4 srerar il ggeffror
e gIRT <1RIcd &1 TR fHAr 1 ar 8, Swa e, dfdards  amel 4
Re afaer 389 &R 9@dr 21 (egaR Mad 3. Rfafide sRuiReE,
qIfera) ...48

Constitution — Article 226 — Delay & Laches — Maintainability — Held —
Petition has been filed after 11 long years — Successive representation and
any decision on those representations would not give any fresh cause of
action — Stale and dead cases cannot be reopened merely on ground that
respondents had entertained one of the representation/complaint which was
made on CM Helpline and to Jan Shikayat Nivaran Vibhag — Petition
dismissed in limine on ground of delay and laches. [Sajjan Singh Kaurav Vs.
State of M.P.] K

HIaET — 31e8T 226 — fdciq q sifdfdag — giyvfigar— sfifeiRa —
TSI B 11 a9 4] A & yzard y¥gd fHar a1 @ — STRITR IRATEEH
Uq S AREEH] R His faFreay, SIS a1 918 2qa 81 9T — YR g4 qd
YHIUN DI AT $H MER WR Y: @il a8l o Gahar & g@effir 4 &
IRded / Rierad &1 s &x forar o o W.uH. FudsT X 9T o+
Rrerad farer faurr &1 fear 1 o — arfaer o) fadq 9 sfafacds & e
TR ARA 4 2 @RS fHar 1am | (Fsorq g oika fa. 9.9. 1<) ..*3

Constitution — Article 226 — Interim Order — Scope — Held — Interim
orders cannot be treated as a precedent. [Raman Dubey Vs. State of M.P.]
...38

AT — 3e8T 226 — AT IR — rftd — affraiRa — sialRka
AR B gd fvfa & wu § 98 wrer o wdar | (v gd fa wy. wsw) .38

Constitution — Article 226 — Pleadings — Held — Oral submissions in
absence of pleadings cannot be accepted so as to take the respondents by
surprise. [Ajay Jain Vs. The Chief Election Authority] |

wlaerT — gz 226 — Sifyga — ffEiRa — afaaat a1
guierfa § #iRga fra<e, <t f& yaeffror & fag siycrf¥E &, wier T8
53 ST add | (IroTd o1 3. T A getar= ArATRA) R |
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Constitution — Article 226 and Co-operative Societies Act, M.P. 1960 (17
of 1961), Section 2(i) — Scope & Jurisdiction —Held — Whether son of proposer
would be covered by definition of “family” or not, is a disputed question of
fact which cannot be decided by this Court in exercise of jurisdiction under
Article 226 of Constitution. [Ajay Jain Vs. The Chief Election Authority]

S |

WI3ETT — 98T 226 vd WEHN GIGIACT IS4, 7.9. 1960 (1961
@1 17), &RT 2(i) — <aifta  siferaRar — AREiRa — @aT ywemus &1 g3,
"gHed” DI URATST §RT Ire1fad ST 3@l T8], I 24 &1 U faarfad ys
2 O 39 <umaTed g1 fAe™ & o8 226 @ Sidvia Af@GIRAr & yaiT
fafaf¥aa = fear S waar | (e S fa. € i gorae  fATRE) S |

Constitution — Article 226 and Cooperative Societies Rules, M.P. 1962,
Rule 49-E(5)(d) — Rejection of Nomination Papers — Held — In absence of any
challenge to decision of Returning Officer in declaring the proposer as
disqualified, this Court cannot look into correctness of the order of
Returning Officer — Court cannot go beyond pleadings — Mere mass
rejection of nomination papers cannot be presumed to be arbitrary and
malafide action on part of Returning Officer — Election process is not vitiated
—Petition dismissed. [Ajay Jain Vs. The Chief Election Authority] R |

GIAEmT — 3geeT 226 vd €EHN w@lWFS AF9, 44 1962, 99
49—E (5)d) — &1 =1 &1 sedidre faar wirar - afafaeiRa — gxemus &1
FrERT aiffa s @ fafaa e & Fofa &1 f6d g+ @1 srgulerfa
A, ag <raTer, Fafa e & s &Y YEar I o T8 HR Ahdl —
Ty, AFaEl @ W AE O Ghdl — AT 991 G&AT A AHiGT gAl DY
sdigfa 9 fraf=s e &) R ¥ A-[FEYE vd IgArfas sRarg 3l
SR &l @1 o1 aohdY — Fatas gfear g € @ — wifaer @R
(3rora o9 fa. € Arw saaeE FATRE) R |

Constitution — Article 226 and Madhyastham Adhikaran Adhiniyam,
M.P. (29 of 1983), Section 17 — Efficacious Alternate Remedy — Contractual
Matters — Interim Relief — Held — Alternate remedy of dispute resolution
system by way of application to competent authority, appeal to appellate
authority and thereafter to Arbitration Tribunal, in present facts cannot be
taken as efficacious alternative remedy particularly when Section 17 of 1983
Act bars the Tribunal from granting any interim relief. [Alok Kumar
Choubey Vs. State of M..P.] (DB)...88

HIAETT — =BT 226 VT ATEAwRIY EHVor 194, 9.4, (1983 BT
29). &IRT 17 — HIGHR) ddeqd SYTR — HIAGTHT A1l — JANRT ATy —
affreiRa — ves grre™) &1 amd<, ardiell YTfRrer qem aorsarg Areaeery
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frexer 1 il & HAregw A faare gHEmE Yonell & defeus SUAR &I
A TN § YHaHRN) dbfeud SUAR & wU A d81 forar S goar faf¥rsea:
19 1983 B JAFATRIH BT &RT 17 ARHROT B AARHA IFAIY U3 B+ 4 afolia
Fl 2 | (ITeld IR 94 3. 9.9, IT59) (DB)...88

Constitution — Article 226 and Nagar Palika (Registration of Colonizer
Terms & Conditions) Rules, M.P.,, 1998, Rule 15-A (amended) — Contractual
Obligations — Alternate Remedy — Held — Contractual work was got done
through petitioner — Fact shows that there exist a dispute between petitioner
and respondents — Petitioner has efficacious/alternate remedy to approach
Dispute Resolution System as provided under contract/agreement — Petition
dismissed. [Rajkumar Goyal Vs. Municipal Corporation, Gwalior] ...48

GIaerT — =0T 226 V4 TIRUNIHT (BicilaIgoiy &1 Ioregide,
faderT e ord) (a9, 9.9, 1998, [4I% 15—A (Fenfera) — afaqreira sregarg —
dafouas grar — sfifTEiRT — Jifagrcas o & Al & SR BRar T o1
— a2 <ortar @ o ard 9 youeftror & fi9 e faarg faemm= @ — ard @ a™
dfagr /o) siaifa g Sudfia faare wwmemE gomell @ gHed oM @r
JHIIPRI / ddbfeud SUAR 2 — AfasT @il | RgaR T 3. =R
HRURTM, TqTfeR) ...48

Constitution — Article 226/227 — Alternate Remedy — Exceptions — Held
— Despite availability of alternative remedy, writ petition can be entertained
— Seven recognized exceptions are (i) when petition filed for enforcement of
fundamental rights, (ii) if there is violation of principle of natural justice, (iii)
where order of proceedings is wholly without jurisdiction, (iv) where vires of
Act is challenged, (v) where availing of alternative remedy subjects a person
to very lengthy proceedings and unnecessary harassment, (vi) where
question raised is purely legal one, there being no dispute on facts and (vii)
where State or its intermediary in a contractual matter acts against public
good/interest unjustly, unfairly, unreasonably and arbitrary. [Alok Kumar
Choubey Vs. State of M.P.] (DB)...88

HIAET — SIgeeT 226 /227 — dBlcud UAR — 3yqre — ARETRG
— d9pfedd SUAR @) SUGSAl & dravjg, Re arfast Iz 3 o dadl 2 —
ATd A1 JAU4IE 7 (i) o9 Hol ARBRY & gad+ 2q Re aifaer vega @1 1 7,
(i) afe Aufife =g & figia 1 Seawa 2, (iii) S8 srfarfay &1 smaer yof
w9 a1 atftraetRar &1 |1, (iv) wier sfdferas &) arfeasr & g-id <& g
1, (v) Sigl dbfead SUaR &1 o a1 «fad & 9ga ddl srfarfzar qen
IATaTId SIS BT WHAT BT gsdl @ (vi) STl SSrT 71 U3 ¢ avg 4
ve fafsre gz 2, deal R $I3 faarg &7 & q°I (vii) W81 Iy a1 Sue
ATl Uah AfIqTaied IrTed A disfed @ fa6g s=amayel, veurd), srgfaa ik
A ®Y 8 S H3d B | (3relld AR 919 3. 9.9, 7r59) (DB)...88
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Constitution — Article 226/227 — Blacklisting — Show Cause Notice —
Principle of Natural Justice — Held — Action of blacklisting neither expressly
proposed in show cause notice nor could be inferred from its language, even
the relevant clause of bid document is not mentioned, so as to provide
adequate and meaningful opportunity to appellant to show cause against the
same — It does not fulfill requirement of a valid show cause notice for
blacklisting — Such order is contrary to principle of natural justice — Order
passed by High Court set aside — Order of blacklisting appellant for future
tenders is quashed — Appeal allowed. [UMC Technologies Pvt. Ltd. Vs. Food
Corporation of India] (SCO)...27

HIaETT — 3BT 226 /227 — HIcH! JAl H T ST-IT — HIYOT IAT3T
Tifew — Fafifed =g a1 Rigia — sififaeiRa — sroT garsi Aifed A, a1l
A F 0 ST @Y dRATE, T A Aferad U A yxarfad @ 9 & Sus! AT |
frsitfa &) o "l 2, JeT a@ & dicl SEEas &1 gaId Ts H Sfeafaa
T2l forad & srdicmeff &1 Saa o fawg SRl gk @ foy wai« va sreiquf
AR U ST Sl — g8, Picll AT A T8 STa+ =g AR SR
qarl AT Y AT B YT AL HAT — Id Ay Al = & Rigia &
faeg © — Swd ™ gR1 UIkd 3meer Uk — dieneft &1 wfasy &)
ffarai g ®rell W= o 1 STl &1 e e ARE ST — ardier doR | (Fuareh
SFIdrSl uT. for. fa. g sRuReE 3ifw giean) (SC)...27

Constitution — Article 226/227 — Caste Certificate — Enquiry —
Competent Authority — Held — Adjudicating the claim of a person whether he
belonged to a particular caste or not, is to be done by Scrutiny Committee but
to verify whether a certificate is issued from office of competent authority or
not or from the office where a person claims it to be issued, can be looked into
by the in-charge person of that office — Such verification of certificate cannot
be said to be an enquiry regarding claim of petitioner. [G. Usha Rajsekhar
(Smt.) Vs. Government of India] ...85

TIaETT — 3Ie8T 226 /227 — STfd YATITYA — 1T — G YIfEIHRT —
IFRFEiRT — va afedd & < &1 =arafeiaq, & 98 e fafdrse orfa o1 2
T [8l, B4 afifa g1 fear s arfey dfes a8 gaafua a9 & fav
fo 71 @I yHTIIT GEH UTrer) & dratary @ oY fear w1 @ ar =12) ar
U AT A S8l A HIg Afdd 39 SIRY BRA $T 14T HRAT 8, 99 AT b
YU ATHT gIRT M ST hdl @ — Sad YHUYH & JATYH I Il & <1 A
Wdfera v st 21 wat o "aar | (S ST verRier (3l fa. e e qifw
gfsan) ...85

Constitution— Article 226/227 — Extension of Stay Order—Held — Apex
Court has concluded that whatever stay has been granted by any Court
including High Court automatically expires within a period of six months,
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and unless extension is granted for good reason, within next six months, the
trial Court s, on expiry of first period of six months, to set a date for trial and
go ahead with same — Present case not fit for extension of stay — L.A.
dismissed. [G. Usha Rajsekhar (Smt.) Vs. Government of India] ...85

I — 3BT 226 /227 — X& < FT faedrw — affraiRa —
Halza ey 3 et fear @ fo Swa =amarera afed fed #f =marea g
St Y e AT SIRY fhar AT 8, B8 918 @) afe & Hia) wad: gare 81 ST
2, dAT 94 d b 3rTel B8 418 & R yaia aRv1 & fov faar yaE =)
foar wimar 2, A faaRvT Ty 92M BE A1 @) I[4AfY & gHrdd 89 WX,
faamor Y fAfSr aa R AR S UR AT BrRIAET BRIT — adq1- YHROT b
ARY $ fIFR g Sfad w81 @ — siaddl amde @il | (S 39T IeRiEr
(sfretY) f3. wrees e @it sfean) ...85

Constitution — Article 3004 — Retiral Dues — Held — Retiral dues of
employee cannot be treated as bounty, it is his right under Article 300A of
Constitution. [A.A. Abraham Vs. State of M..P.] ... 78

AT — 319287 3004 — #Harfagfca dg¢ — affEiRa — sdar @
Aargfed Il Bl SUSR @R T8 AT Sl Abhdl, WAL b JTBT 300A
@ AT I8 ST AHR 2 | (T.U. 3a184 fa. 7.9, 7T3) ... 78

Co-operative Societies Act, M.P. 1960 (17 of 1961), Section 2(i) — See —
Constitution—Article 226 [Ajay Jain Vs. The Chief Election Authority] ...*1

BN wraract fSfaas, 9.9, 1960 (1961 &7 17), &%T 2(i) — @ —
1T — 3r7=8'T 226 (31514 S fa4. T Hiw gorader AATRI) |

Co-operative Societies Act, M.P. 1960 (17 of 1961), Section 64 & 68 —
Preliminary Enquiry — Jurisdiction — Held — Since there were several
complaints in respect of Jai Kisan Rin Mafi Yojna which is a scheme of State
government, functionaries of State has a right to conduct preliminary
enquiry and it cannot be termed as encroachment on rights/jurisdiction of
Society — Petition dismissed. [Raman Dubey Vs. State of M.P.] ...38

TEHIN wharact Siferfaaa, 7.9, 1960 (1961 &7 17), €IIRT 64 T 68 —
grefie wirg — sfereRar — sifafeiRa — gfe s feam o 9wy aiem,
St 6 TS99 GROR &1 Uh DI 2, d G99 d &3 Rerad off, s @
FAGINAT 1 URMIS g Garfed 39 &1 AR 2 AR 39 GuEd @&
IARBRI / BTRAT BT 31ferhHvT ALY BBl &1 WHhdl — ATFAHT @RS | (3 gd
fa. 9.9. 7<) ...38

Co-operative Societies Act, M.P. 1960 (17 of 1961), Section 64 & 68 —
Preliminary Enquiry — Scope — Opportunity of Hearing/Natural Justice — Held
— Preliminary enquiry is merely a fact finding enquiry and its findings are
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not evidence and none can be punished or condemned on such enquiry report
— Such report is not a judgment nor an opinion of an expert — Rights and
liabilities of parties are not decided in such enquiry — Further, petitioner
could not show any provisions of law which mandates grant of opportunity of
hearing in preliminary enquiry — No order passed on basis of preliminary
enquiry report, taking away rights of petitioner — No violation of natural
justice—Report cannot be quashed. [Raman Dubey Vs. State of M.P.] ...38

TgHI araract fafaas, 9.9, 1960 (1961 &T 17), €II'T 64 T 68 —
YRfA% Sira — qiftd — gaars &1 g,/ dafiie g — afafaiRa —
URf® S 91 U d2g frrsapffa v @) oiig 2 3R Sus frspd greg =18 @
U4 Sad Wi yfade ux fedl & <fsa ar Rigey = foar w1 Godr — Saa
gferde e favfa F2) @ 3k 7 &) o faeivs &1 I @ — O o g ¥ veaRE ©
IFftreR vd <1 fafif¥aa €Y 8ld — sao sifaRaa I, faftr & 0 fo=dl
Sudel &I T2 gl THT @ o YRS S § Y918 & AauR & U fea
ST MU & — YRS S fdes & 3R IR dis e urRd A1 foar
T, AT @ ARSRT BT 1 1T — ARSI HT B Sedud A8 —
gfodea siftr@fdsa 1 fear 51 w@ar | (374 g4 3. 9.9, 71939) ...38

Co-operative Societies Act, M.P. 1960 (17 0of 1961), Sections 64, 74, 75 &
76 — Registration of FIR — Opportunity of Hearing — Held — In absence of any
bar, it cannot be said that prosecuting agency has no power to criminally
prosecute a wrong doer, looking to provisions u/S 64,74, 75 & 76 of the Act —
There is no provision which gives a right of audience to suspect prior to
lodging FIR. [Raman Dubey Vs. State of M.P.| ...38

TEHIN Gharact SIfeIfa 4, 7.9. 1960 (1961 &7 17), €TIRTY 64, 74, 75 T 76
— gy a1 gfadeT yollag &A1 s — gaarg &1 sigav — affaifRka —
o<l ot @Y srguRRerfa &, aiftrfr & aRT 64, 74, 75 9 76 & SUdsl B @A
BT I8 A8l el ol Gadl (& RIS VSl Bl & g Isi &l <1fiisd wu
A ARSI B B wfdd 1€ @ — T Big Sudy &l & Sl Uab W 3,
Y| A1 fd<ss <ol 819 @ yd g S &1 AR adl = | (¥ g4 fa. 9.4
) ...38

Co-operative Societies Act, M.P. 1960 (17 of 1961), Section 68 —
Attachment Before Award — Held — After filing of application u/S 68, all
persons would get an opportunity to file their reply and oppose the prayer
and then competent authority will decide the application in accordance with
law — No one can be prevented from filing application(s) which is/are
maintainable under the law — Direction to file application u/S 68 of the Act is
not bad in law. [Raman Dubey Vs. State of M.P.] ...38

TEHIN Fraract sfSfra9, 9.9. 1960 (1961 &7 17), €IIRT 68 — 3iferfavfy
@ yd gl — JEiRT — aRT 68 & Sidvia e UK B3 » UTdrd, Al
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AfFTAT Bl 9 ST YR HIA BT AR ITAAT BT faRIT HIA BT a8 Brelwm
Ud a9 9&d Tire i), fafdy & srgarer § sd<q &1 fafreay s — fof &1
U AT UEd b3 9 FraRa w21 fean s waar i fafr siaefa arwofig
2/% — Afafm @ arT 68 @ siava 3MdST URId 1 &1 e, fafr
argfaa = 2 | (9 g4 f3. 5.y, wsa) ...38

Cooperative Societies Rules, M.P. 1962, Rule 49-E(5)(d) — See —
Constitution—Article 226 [Ajay Jain Vs. The Chief Election Authority] ...*1

BN gharadt (99, 9.9, 1962, 437 49—E (5)d) — <@ — afaemrT —
378 226 (3514 oI 4. T 9w gelarr AATRI) . *1

Cooperative Societies Rules, M.P. 1962, Rule 64 — Alternate Remedy —
Held — In exceptional cases, writ petition in election matter can be
entertained. [Ajay Jain Vs. The Chief Election Authority] ) |

gsbNl wiwargdl 4949 949 1962, 949 64 — dBbfeys Iyaiv —
ffeiRa — srgareradas yaren A, fHatad & arre 9 Re arfaer asor «f ot
AHhdl 8 | (351 o1 3. g 9w gelae™ AATRE) |

Criminal Procedure Code, 1973 (2 of 1974), Sections 154, 195 & 482
and Penal Code (45 of 1860), Section 188 — Quashment of FIR — Held — There
is no bar u/S 195 Cr.P.C. in respect of registration of FIR for offence u/S 188
IPC —Whatis barred u/S 195 Cr.P.C. is that after investigation, police officer
cannot file a final report in the Court and Court cannot take cognizance on
that final report — In instant case, investigation is going on — FIR cannot be
quashed —Application dismissed. [Zaid Pathan Vs. State of M.P.| ...152

QUE HiT Wfedl, 1973 (1974 &1 2), €TIRTV 154, 195 T 482 Ud QU wledl
(1860 @T 45), &IIRT 188 — YIH {a+T yladed &l frElfsd f»ar wrar —
AR — oRT 188 HWI1.§.1. & Sidla TuxTe 2 UM a1 yfids uslieg
fPd oI @ A4 A, ORT 195 € U, B IJaiid Bl g+l Tl — &IRT 195 €. 9.4,
@ Jaiid < afsfa @ 98 I8 2 & vl vea, gfer e, =marera 9
sifaw yfdest g 18 ) wdar AR AETad 9 3ifaw yfadss w "daE
T8 @ DT — IAAT YHROT H, AT WY @ — YA Gar yfads sifdrefea
&Y fobar &1 Adbar — 3 @Ry | (S gor+ fa. 7.9, Xow) ...152

Criminal Procedure Code, 1973 (2 of 1974), Section 154 & 195(1)(a)
and Penal Code (45 0of 1860), Section 188 — Registration of FIR — Cognizance of
Offence — Held — By virtue of Section 195(1)(a) Cr.P.C., power of police to
register FIR for offences mentioned therein, is not curtailed but what is
curtailed is the jurisdiction of Court to take cognizance of the offence without
there being complaint in writing of the concerned public servant — FIR can
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be registered by police for offence u/S 188 IPC. [Zaid Pathan Vs. State of
M.P.] ...152

QUS YIHAT Aledl, 1973 (1974 T 2), €IIRT 154 T 195(1)(a) vd <v€ Hledr
(1860 ®T 45), &TIRT 188 — GIH a1 YladeT Uoflag &A1 GAT-T — SYVTET BT
warT — afafeiRa — a1 195(1)(a) S99, @ IMER W), IO SfeaRaa
AW g Y2 a1 ufdcd usliag &3 @1 yfera a1 wfda &9 7121 &1 13
2 31fg Sl & fpar 1am 2@ 98 Hefa die daa @) fafaa A Rera & e
ARTY BT A a4 & forv ey &) JfSsRar @ — aRT 188 WIS . &
iafa araxrer 2q gfera g1 yer a1 yfid< doliag fear o aear 2 | (91
Yo fa. 7.9, Irs3) ...152

Criminal Procedure Code, 1973 (2 of 1974), Section 154 & 482 —
Quashment of FIR — Held — Apex Court concluded that power to quash FIR
must be exercised very sparingly and with circumspection and that too in
rarest of rare case — Court cannot enquire the reliability or genuineness of
allegations made in FIR. [Zaid Pathan Vs. State of M..P.] .. 152

qUE HIHAT wledl, 1973 (1974 BT 2), €IINT 154 d 482 — U {TT
gfads sifrgfsa faar o — aififaaiRa — waf=a =mare 1 fssifa
far {6 yer Yo ufadsa siftrEfea s &1 wifdd &1 ganT afd fava
U4 AT @ Grer 3 98 H fava 9 faveras g&xvr § &= anfag —
ST, Y2 a1 yfided d f&d & aiffrepesl @1 favaa-ian ar
[AAT D ST 2] B T | (S ST fa. 7.9. o) ...152

Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2) — Filing of
Challan — Covid Pandemic — Extension of Time — Applicability — Held — The
order dated 23.03.2020 of Supreme Court related to extension of time limit
was not applicable for filing of challan within 60 days or 90 days as
prescribed under Cr.P.C. [Raja Bhaiya Singh Vs. State of M..P.] ...119

QUS HiHAT Hledl, 1973 (1974 &7 2), &INT 167(2) — dlclld Y¥qd b1
ST — ®ifds FerEaN — wag 9137 ST — ggiegar — AfafaeiRa —
AT B g WM | G fEa gai T AT BT MY feTH 23.03.2020
TUH. & Jiaid fafzd sfaR wre &l sear 9« &=l & Wiar ara
g d B B ferg arp 12T o | (e w1 Riw 4. 7.y, re3) ... 119

Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2) — Filing of
Challan — Right of Default Bail — Held — Right of default bail u/S 167(2)
Cr.P.C. cannot be curtailed by subsequent filing of challan even on the same
date. [Raja Bhaiya Singh Vs. State of M.P.] ...119

QUS HibAT Hledl, 1973 (1974 &7 2), €INT 167(2) — dlelld Yvgd b1
OITIT — fSWiee oriria &1 difdere — afafaiRa — 9. @ arT 167(2) @
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Jaiia fSwice A @ AMHR &1 W faais <1 i ywarqad! wu 4 ara=
Y B B T8I (A1 ST FahdT | (/1o 431 e fa. 7.9, 3153) ...119

Criminal Procedure Code, 1973 (2 0f 1974), Section 167 (2), Proviso (a)
— Filing of Challan — Computation of Period — Held — Apex Court concluded
that period of 90 days/60 days under proviso (a) begins to run only from date
of order of remand and not from date of arrest — “One day” will be complete
on the next day of remand — The day accused was remanded to judicial
custody should be excluded and the day challan is filed in Court, should be
included — Period of temporary bail shall be excluded in computation of
period — Last date, if it is Sunday or Holiday will also be counted. [Raja
Bhaiya Singh Vs. State of ML.P.| ...119

qUE Hiegr dledl, 1973 (1974 &7 2), &RT 167(2), UNg® (a) — ATATT
g¥qd fear arar — afer &1 |avrEr — AfifEiRa — wafea < |
frepfifa fear @ f6 wRga (a) @ siaila a«d faal /416 faal @) s@fer, Rars
AR &I fafdr & gerqr 3RA gl wrdl @ a2 7 f& fryard &) fafr 4 — e
fea Rers @ srral f&=1 gt &1 S — IR a &1 <al¥ie siivRer 4 v oiH
arat fas1 & srafsfa fean s wnfag qen =marea A are= yega 84 9
f&s1 &1 wnfire foar s a1y — Jafer & GIvET o SR SwEa @Y Srafer
Jqafsta & st — sifas fafdr, PR 98 IMAaR srerar saarer 2, &)+ o
3Y S | (’Torm AT Ri fa. 7.9, 7o) ...119

Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2) & 397 —
Maintainability of Revision — Held — Order on application u/S 167(2) for
default bail is not an interlocutory order because it decides the valuable right
of accused for default bail — Revision is maintainable. [Raja Bhaiya Singh Vs.
State of M.P.] ...119

qUE HiHAT Hledl, 1973 (1974 &7 2), &% 167(2) 9 397 — YAVIE0T B
giyvfigar — afafeiRa — fewiee SwHa @ fay T 167(2) @ Sidifa JmdgA
R AR U Jdaddl Qe 8] & I fh I8 fSwice THa o fay sifgaa &
Heaa™ &R &1 fafreay svar 2 — gadeor uiyefig @ | ([ aar Rz fa =
9. SY) ...119

Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2) and
Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section
8(b)/20(a)(i) — Filing of Challan — Limitation — Held — Offence is punishable
by imprisonment upto 10 years and not minimum period of 10 years or death
or life imprisonment — Limitation will be 60 days and not 90 or 180 days —
Challan not filed within limitation period of 60 days — Subsequent filing of
challan on same date of filing of application u/S 167(2) Cr.P.C. will not fortify
the right of accused — Trial Court erred in rejecting the application — Bail
granted — Revision allowed. [Raja Bhaiya Singh Vs. State of M..P.] ...119
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qUE HiHgT wfedr, 1973 (1974 &7 2), €I%T 167(2) ¥d ¥@I9® 3i19fer siiv
TT:g91dt ggref it (1985 &7 61), €1”7 8(b) / 20(a) () — arcarT y¥ga fFar
otr=T — gfefiar — sififeiRa — sy <9 o 9% @ sRTa™ g™y a9 | e
T 9 @ YAdH A $ PREM A AT II& s AT ATSl G HREN™E §RI
gusg 8 — yReiwm are faar @) gift 9o 9 f& T 3rerar o 4t oY fa=r
31 — 416 &A1 3 aR¥ART 3@afy & Haw are™ ywga T fear ™ — < u.9.
DI GRT 167(2) D Siavid A< y&d fbd SF 3 [y &1 & gzarqad! aram
BT YEd fohar S, PRI & SR &1 Aoiqd 181 ST — fFaRoT <IraTera
= JATdET Bl IAOR B H FfE B @ — STHIA USTH — YANET J9R | (ST
#1 g fa. 7.y, =) ...119

Criminal Procedure Code, 1973 (2 of 1974), Section 200 & 340 and
Penal Code (45 of 1860), Section 193 & 196 — Filing Fabricated Document
before Court — Held — Fabricated affidavit filed before this Court —
Applicants also stated false facts and used fabricated affidavit as genuine
document — Registrar General directed to initiate proceedings u/S 340
Cr.P.C. for offence u/S 193 & 196 IPC and if found prima facie guilty,
complaint be filed u/S 200 Cr.P.C. on behalf of High Court. [Surajmal Vs.
State of M.P.] ...135

QUS UIHAT |ledl, 1973 (1974 &7 2), €IIRT 200 T 340 V9 3Us wledr (1860
@1 45), €IRT 193 T 196 — ~IITTY & HHET FEvlad gedrdol gegd ST Srr—
IfeiRa — 59 e & w9 Hefaa wueuE ywga fear -
ATATHIT + fHear qeal &1 Wl doq fHar ik fexfua wueua &1 SudhT
IRATAP AT & ©U A fHAT — IVRGER SRS Bl &IRT 193 9 196 AIE. 4. ©
@A AT BG ORI 340 SUH. D Iaiid SRR IRA A & foIg
frefRRra fear war &k aft yerm gecar Jidl Ui 9ird 2, S [ $1 AR |
€IRT 200 <.9.9. & Jfavid uRare y&d f&Har 9y | (Yorid fa. 7.9 1s39)...135

Criminal Procedure Code, 1973 (2 of 1974), Section 397(2) —
Interlocutory Orders —Held — Order summoning witnesses, adjourning cases,
passing orders for bail, calling for reports and such other steps in aid of
pending proceeding, amounts to interlocutory orders against which no
revision would lie u/S 397(2) whereas orders which affect or adjudicate
rights of accused or particular aspect of trial, are not interlocutory orders

against which revision is maintainable. [Raja Bhaiya Singh Vs. State of ML.P.]
...119

QUS HiFHaT Afedl, 1973 (1974 &7 2), €%T 397(2) — 3iaddl 3meer —
affeiRa — arefiror & 999 AR T LI, IHION BT I BT, STHEd
D 3 YIRT BT, gfda @1 77 H3A1 a7 dfda srdardl § vaae 09
I HeH, Iaddl AR &I dife # 3md 8 e faeg aRT 397(2) @ 3iavia
®Ig gA0er 81 BN SIdfd UH e Sl & fFrgad & ffrari a1 faaror &
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faRre ugq &1 ywrfaa srerar =mafoffa o €, siaddt smeer =t gra &
o faeg gadaer givefia 2 | (e Jar R 4. 7.9, <) ...119

Criminal Procedure Code, 1973 (2 of 1974), Section 397(2) —
Interlocutory Order — Meaning & Ambit — Held — Order u/S 457 Cr.P.C. may
or may not be an interlocutory order, it depends upon facts and
circumstances of a case — If Magistrate passes an order touching rights of
person over property then order is not an interlocutory order but if order is
passed only to give possession of property during pendency of trial then such
order is an interlocutory order. [Aruni Sahgal Vs. State of M.P.] ...114

qUE Jfbar wfedr, 1973 (1974 &7 2), €1IRT 397(2) — iaddl sncer — aref
g gRfer — aiffaeiRa — €94, @) aRT 457 & Ifasid M Udh Idddl Q9T
Bl AHdT 2 AT 8], T8 TP YHvol & a2l a1 gRRerfaar w ek sxar @ —
afe afsred e wufed wx aafad & ffreRY @ Gefea &g ameer yilka &xar 2 af
98 AT S 3iaddl ey 1Y @ uiq Ay a7 My wael Hufed &1 deolt 7
@ fog, faarer @ <fed @3 @& kM aiRa fear @ar 2 o 98 emey s
addf aneer 2 | (arevf wewda fa. 9.9, vrsw) ... 114

Criminal Procedure Code, 1973 (2 of 1974), Section 438 — Anticipatory

Bail — Grounds — Held — It is not established that FIR lodged by Complainant
was a counterblast FIR— Applicant's contention that he did not receive a
single penny from complainant is not true because bank statement shows
that complainant deposited money in applicant's account — Sufficient
material to create strong suspicion against applicant — Case may require
custodial interrogation —Application dismissed. [Surajmal Vs. State of M..P.]
...135

QU HiHAT Hledl, 1973 (1974 &7 2), €T 438 — JIUT THITT — HTENR —
afifeiRa — ag wenfia 8 2 & aRardl g1 <& ST ™ yom gaan
gfadss, ufaare § ¢ yorm Qe ufaded o1 — srded & da b 39+ afkard)
At dar W g T fear o, 9@ T @ wife 9% faavor quiar @ &
gRATd) A AMATH @ WId H IHT o1 DI off — AP & Ivg Yda Wag S~
&1 @ fay gata Gl — gaxor A fRen 9 ypars ufd 8 aadl @ —
TS @R | (YR fa. 7.9, 3159) ...135

Criminal Procedure Code, 1973 (2 of 1974), Section 451 —
Maintainability — Held — Once final charge-sheet is filed by police and
property is said to be involved in crime then only application u/S 451 Cr.P.C.
is maintainable. [Aruni Sahgal Vs. State of M.P.] ...114

QUE HiHgT Afedl, 1973 (1974 &7 2), €T 451 — gigvfigar— afafgiRa
— & IR Yferd gRT SifoH IRIu—u= y3gd &R f&am T qoir wufed &1 smRre
H 211f¥er 19T H&T WAl @ a9 ad €. 9.3, bl ©RT 451 & 3iasd md< urvefiy
2 | (3revl wewTe fa. 7.y, wsw) ...114




19 INDEX

Criminal Procedure Code, 1973 (2 of 1974), Section 457 & 397(2) —
Interlocutory Order —Held — Order rejecting application filed u/S 457 Cr.P.C.
for interim custody of articles, is not a final order or intermediate order or
order of moment but is an interlocutory order — Criminal revision not
maintainable due to bar u/S 397(2) Cr.P.C. — Revision dismissed. [Aruni
Sahgal Vs. State of M.P.] ...114

QUS JfHAT AR, 1973 (1974 &7 2), €IRT 457 T 397(2) — addl 1T
— ffeiRa — axga @ sfafR® IfRET 8g .U 4. B aRT 457 & IAdd
YA MAET Pl AFSR HIA dTell AT, Yo 3iferd JATQer AT geaad] smaer A1
U &UT P T A8l & dfed Tdb Aaddl AT & — YN, B oRT 397(2) B
AT aoid & SRT 1SS Yadeer urvefig 981 @ — gadeor @il | (3reof
e 4. 1.9, 59) ...114

Employee's Compensation Act (8 of 1923), Section 3 & 12 and Civil
Procedure Code (5 of 1908), Order 1 Rule 10 — Necessary and Proper Party —
Held — As per Section 12 where any person (principal) for purpose of his
trade/business contracts with other person (contractor) for execution of
work, which is part of trade/business of principal, he shall be liable to pay
compensation to any employee employed in execution of that work as if that
employee had been immediately employed by him — Deceased was employee
of Respondent No. 7 and was engaged by Respondent No. 6 as a contractor to
do its work — Being principal employer, Respondent No. 6 is necessary and
proper party in claim case — Petition dismissed. [Bajaj Allianz General
Insurance Co. Vs. Hafiza Bee] ...100

FHART glas SS9 (1923 7 8), €1IRT 3 T 12 va Rifder ulFar wfear
(1908 T 5), TR 1 [FIH 10 — 3MTeIH vq Ifaqd geraik — JAffaiRa — Rt
12 & IUR Sgl Iz Al (W) U PRIR /ATUR & YA =q fHdl
I Afed (SHIR) & AT v & foarea @ forg wfagr sxar 2, af 98 s9
i & fsares A fFrafea e A HHar &1 gfasy 1 qaraE w349 a1 <R
BT AA1 6 98 HHar) Saa gR1 gra Frafsa fear war o — qae, gcgeff
®. 7 BT HHARI AT T2AT YAl . 6 §RT (P SDHIR & WY A YT 1R B =]
SRIRIT 14T o1 — e fAaiaarn 819 @ A, gt &, 6 Smar y&vor # mavas
vqd Sfud ugeR 8 — arfasr @it | (9TST ferais S-Rd 33k &. fa.
THYT ) ...100

Limitation Act (36 of 1963), Section 5 — Condonation of Delay — Held —
Supreme Court of India cannot be a place for government to walk in when
they choose, ignoring the prescribed limitation period — Appeals/petitions
have to be filed as per the Statutes prescribed. [State of M.P. Vs. Bherulal]

(SO)...1
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gfdfiar sifefaa (1963 &1 36), €T 5 — fdciq @& forg 1% —
FFFEiRT — STadyq RTa, SR&RI © fov Ue 4T =19 T8) 81 dddr Siel
T fafea uR=far afer & T $) o9 9 3 Wi — dial / aifaeeil o
fafed &A1 @ JITER Ugd ST el = | (.Y U4 f3. Awera)  (SO)...1

Limitation Act (36 of 1963), Section 5 — Condonation of Delay — Held —
There is a delay of 663 days — Looking to the inordinate delay and casual
manner in which application has been worded, Government or State
authorities must pay for wastage of judicial time which has its own value —
SLP dismissed with cost of Rs. 25,000 to be recovered from responsible
officers. [State of M.P. Vs. Bherulal] (SO)...1

gfdfar sifeifraa (1963 &1 36), evT 5 — [deiqd @& forg ar®l —
AffEiRa— 663 f&=1l &1 fadie @ — e faeq 3R s & sl @
|ATURATE S $I Q@ U, PR AT IS UTRIGRITOT I ATRS G5 foraat
T BT IUAT A =, DI 9911 & oY S gl 912y — ®. 25,000 / — =3,
o Scaerl arffreTRAl | I s, @ e 3Ry srgafa arfaeT wle |
(w.9. w9 3. Awdre) (SC)...1

Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 17 —
See— Constitution—Article 226 | Alok Kumar Choubey Vs. State of M.P.]

(DB)...88
ATEETH ITETHYvT T4, 4.7, (1983 BT 29), &TIRT 17 — @ — WlAETT
— 3BT 226 (JTeld FAR A4 3. A.9. IT9) (DB)...88

Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 19 —
Breach of Terms & Conditions — Held — Petitioner has not submitted the bank
guarantee within stipulated period without any justified reason — Petitioner
has not taken initiative for joint survey in stipulated time, thus failed to fulfill
requirement of clause 11 of LOA, despite scheduled bill payments done by
respondents — Petitioner was responsible for delay in completion of work —
Revision dismissed. [Narmada Transmission Pvt. Ltd. (M/s) Vs. M.P.
Madhya Kshetra Vidyut Vitaran Co. Ltd.] (DB)...*2

ATEeIH ITErHYvT SITEIfIH, 7.7, (1983 BT 29), €7I%T 19 — [AFert T eral
&1 w7 — AfEiRa — A 3 faar fedl ~gaa sR @ faa sEfr @
Hfiax & N yEga 2 D 7 — A A a9 § Gyaa ad&vr 8g usd
T8l 31, 39 ybR gy grr FeiRa S qra@ @ qra9E 98 tasiy &
@< 11 31 e &) Yff d3 § fawe w81 — Il $1d & w9194 4 gy fadlq
oq Scaxarl AT — A& @il | (e giafeE g fa. (@) fa gl we=
&7 faega faavor &. for) (DB)...*2

Municipal Corporation Act, M.P. (23 of 1956), Section 138(4) —
Appellate Authority — Principle of Natural Justice — Opportunity of Hearing —
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Held — If one authority, person or committee hears the appeal and the other
person, Authority or Committee decides it without any further hearing, such
procedure is not in consonance with principle of natural justice — Appellate
authority Mayor-in-Council without hearing the parties, merely on basis of
opinion of Committee, dismissed the appeal — Principle of natural justice
violated — Impugned order set aside — Matter remanded back to appellate
authority — Petition partly allowed. [Sayaji Hotels Ltd. Vs. Indore Municipal
Corporation] 72

TIRYlfeid 719 3ferf94, 9.4, (1956 &1 23), €IRT 138(4) — 3dlcll
giferarl — dafife = &1 Rigra — gaarg &1 saave— afifaiRa — afe g
g, safa ar |fifa, srfia gt @ &k =g afd@, uriter ar afifq,
f§=1 3t fodl gaars & S fafreay o<l 2, Saa yfepan Aafiies =g @
RIgTd @ ey 81 @ — el YTIereR AAR—gT— 1S Rel 7 vedRI &I g
fa=1, w3 wfafa ) I @ IR ), sl @R & — A¥fife =T & fRigia
BT Scaiud fHar AT — AT QYT U — ARTeT, diel gt &t
gfoufa — arfaer s doR| (WETSh slceq fa. fa sk =fRue
HIRUNII) .72

Nagar Palika (Registration of Colonizer Terms & Conditions) Rules,
M.P, 1998, Rule 15-A (amended) — Publication in Official Gazette — Effect —
Held — Once the Rules are published in Official Gazette and are made
available by circulation, sale etc., it is presumed that it has been made known
to all citizens of Country/State — Petitioner cannot express his ignorance
about provision of said Rules. [Rajkumar Goyal Vs. Municipal Corporation,
Gwalior] ...48

TINGIferdT (Hlcil-igore &1 XforeglayNvr, [AderT aur ord) a4, 9.9,
1998, a7 15— (Genfera) — a1 ¥rorad § g — gHrd — afafeifRa
— U R IMEPIY 694 ¥ a9 g1 fed o g uReareH, fama saafe
ERT SUASEl A WM U I SULRUIT &I 1l fh 89 Q9 /s & 9+l
ARTR®I @Y SIMGRT § 1T AT 8 — AT Sad 9 @ Susy @ 9R § Saa!
IRTEET JifTerad 81 B 9dhal | (egAR Td 3. gRRvd sRuiReE,
qTferaR) ...48

Nagar Palika (Registration of Colonizer Terms & Conditions) Rules,
M.P, 1998, Rule 15-A (amended) — See — Constitution — Article 226 [Rajkumar
Goyal Vs. Municipal Corporation, Gwalior] ...48
TIRYIfer®T (HlcilIgeiy &1 Iforegtavvr, [AderT aer ord) 99, 9.4,
1998, g7 15-A (\¥fera) — 3@ — wiaegrT — sige9c 226 RGNHAR
e fa. FgRiud sRuReE, Tirferi) ...48

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section
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8/21— Independent Witnesses —Held —Search/seizure witnesses turned hostile
but Police Officer made his deposition with accuracy and precision which
was not demolished in cross-examination — If statement of police officer is
worthy of credence, conviction can be recorded on basis of his statement,
even if it is not supported by independent witness — Conviction upheld —
Appeal dismissed. [Raju @ Surendar Nath Sonkar Vs. State of M.P.] ...104

g 3NSIEr v FTgHTdt uaref ifefaaH (1985 &7 61), €17 8,/21 —
a7 areftror - sitafeiRa — aareh /st & arefiror veafaieh 8 1v fag
gferd el 4 Sae1 sy gerefar vd geuar & wrer fear &l &
gfeaadieror § s €1 g3 o — afe gferq e &1 doe fazara I 2,
IS HAT © ATER R <IvRfE ffeaRaa &) s gadl @ wd 81 98 Wad
el g1 wHfdfa 9 8 — Jvfifg srm — arfia @lRer | (W9, S» gr=< -1
e 3. 9.9, =) ...104

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Sections
8(a), 8(b), 20(a)(i) & 20(b)(ii)(C) — Ingredients — Held — Ganja plants seized
from accused — Section 8(a) is not applicable because it relates to Coca plants
etc. — Present case covered by Section 8(b) which prohibits cultivation of
Opium, Poppy or “any Cannabis plant” — Section 20(a) prescribes
punishment of cultivation — Offence u/S 8(b)/20(a) is made out. [Raja Bhaiya
Singh Vs. State of ML.P.] ...119

wrge 39fer v FIgardl gqref ifefaaw (1985 @7 61), €IRIY 8(a),
8(b). 20(@)@) T 20(b)(ii)(C) — TcH — AfffERa — sifgaa 4@ e & uig
s f5d 1A — °RT 8(a) @] TEY ghar Fl e a8 BT @ vl sanfe @ wefta
2 — AU YHROT GRT 8(b) §RT T=BIed sal @ ol b 3w, ued ar *fadf
HAfI & ute” ) Gt g ot @ — g 20(a) @< @ fav gvs fafza
Bl @ — o1 8(b) /20(a) & Aqid IruxTeT 91T ® | (o AT Riw fa. w9
) ...119

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section
8(b)/20(a)(i) — See — Criminal Procedure Code, 1973, Section 167 (2) [Raja
Bhaiya Singh Vs. State of M.P.] ...119

wrae tufer s wayardt uerel siferfam (1985 @1 61), €RT
8(b)/20@a)i) — @@ — gvs HfHAT Afedr, 1973, €T 167(2) 1o AT R
fq. 9.9 159) ...119

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section
50 — Search & Seizure — Procedure — Held — Accused must be apprised
regarding his right to get searched before Gazetted Officer or Magistrate —
Despite apprising, if accused has chosen to be searched by police officer, no
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fault can be found in the search — Further, as a rule of thumb, in all
circumstances, search cannot vitiate merely because it was not conducted
before Gazetted Officer or Magistrate. [Raju @ Surendar Nath Sonkar Vs.
State of M.P.] ...104

e siafer siiv argardt geref siferfaaa (1985 &1 61), &RT 50 —
derefl 7 wsdt — gfpar — afafaaiRa — aftgea 1, Toufa e an
Airg T & 998 aanrzil ford 91 @ SY® AR & G989 | JAdITd BRIAT ST
ARy — AT SRR O & d1d9]s afe AR 9 gfera e gr dareh
ford S &1 g9 fear 2, aareh ¥ &I <Y 81 M S 9adr — sqad
sfaRad, amasiRe faa & wu A, 9t uRReIfaar 7, a3 safav «@afe
gt e a1 afvrge & gue aarefl arfaa a8 &1 w8 off, aarsh
¥ 18 81 wadl | (5 SB RN A1 WD f4. 7.9, I59) ...104

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section
50 — Words “if such person so requires” — Interpretation — Held — The
expression “if such person so requires” needs to be given due weightage and
full effect— A statute must be read as a whole in its context. [Raju @ Surendar
Nath Sonkar Vs. State of M.P.] ...104

g J1afer 3V aa-gardl garef SiferfaaT (1985 BT 61), €1I%T 50 — ¥Tsq
“gfe var @fda Ot s svar & — fadgT - afufeiRa — afreafaa afe
U Afad UHY JUET HRal 27 Bl RIS HWedd U9 Ui guE il 9N @)
JATTRHAT & — P I $l IUD AH A GYUId: ST ST A1 | (IS S
IR AT HiFTdR 4. 7.9, ) ...104

Penal Code (45 0f 1860), Section 188 — Ingredients — Held — For offence
u/S 188, it is sufficient that violator of prohibitory order not only knows the
order which he disobeys but that his disobedience produces or is likely to
produce harm — Whether applicants were aware of prohibitory order or
disobedience has produced or likely to produce harm, is a subject matter of
investigation, which is under progress — FIR cannot be quashed. [Zaid
Pathan Vs. State of M.P.] .. 152

QUE Wiadr (1860 ®T 45), €IIRT 188 — Hcd — ARG — €RT 188 ©
I AURTY 2 IT YA 2 b yfaNercad Qe ST S o+ SR alel DI
DA AT BT A9 saT @ NradT SO 3asn 31 @ dfed g7 +Hff fb SuaY sas
| el Fiffa g3 srerar ffa 89 &Y Wwer @ — F1 smasE,
gfodeTcoT® QY | II@d A IFqar Ja= A v AT g€ A v 9
HATGAT 8, 90T 3 fawg 9g @ & & gorfa w2 — vom ga=m yfodsq
aftrEfsa 1€ foan oir adr | (Si€ ue™ fa. 7.9 7r59) ...152

Penal Code (45 0f 1860), Section 188 — See — Criminal Procedure Code,
1973, Sections 154, 195 & 482 |Zaid Pathan Vs. State of ML.P.] ...152
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qUE ledr (1860 &T 45), €TIRT 188 — @ — TUS HIHAT Hledl, 1973,
ETIRTY 154, 195 T 482 (S 9o fa. 9.9, =) ...152

Penal Code (45 0of 1860), Section 193 & 196 — See — Criminal Procedure
Code, 1973, Section 200 & 340 |[Surajmal Vs. State of M.P.| ...135

qUE WI3dr (1860 &T 45), £I’T 193 T 196 — @ — QU FfHAT Gledl,
1973, €IIRT 200 d 340 (Xo19dl fa. 7.9 153) ...135

Prevention of Corruption Act (49 of 1988), Section 12 — Bribe Giver —
Directions issued to State police thatin every such cases of bribe, FIR shall be
registered against the bribe giver u/S 12 of the Act. [Surajmal Vs. State of
M.P.| ...135

TN [Aq1vT SIfef+ (1988 #T 49), €117 12 — R?qT ] qTeil — A
gfera @i faer Y {6y ¢ 6 Read & T4 ycd® udHRor 4, Aty o arr
12 @ 3idid Read I a1d & fawg y2oE a1 yfiasd ysiiag fear s |
(Yo fa. 9.9, 3153) ...135

Prevention of Corruption Act (49 of 1988), Section 12 & 24 (repealed) —
Held — Applicant and complainant both alleged that they have given bribe to
each other for getting unlawful work done and are aggrieved by non return
of the bribe money as the said work was not done — Vide amendment of 2018,
Section 24 was repealed which accorded protection to bribe givers — In
instant case, offence registered in 2019 thus applicant and complainant liable
to be prosecuted u/S 12 of the Act. [Surajmal Vs. State of M.P.] ...135

grergie [arvr Sfefaa (1988 &1 49), €IRT 12 T 24 (FAf¥a) —
affaeiRa — amdse va uRard), <4l A A fear fe s faftfass
1 B B foIg U gar &l Reaa 41 @ 3k Read 91 @9 9 dicd 99 4
Ifdra @ Fife Saa st 98 fHar 1ar o1 — 2018 & HIAEA §RT ©RT 24
Ry @ 13 of oI Read <7 aral &I AT Y3 Bl off — Idw= gHvor #,
JURTE 2019 H USildg B3I, 3, ATded ¢d yRard], fEf-raw &) Rt 12 &
Jiatd I fed o & forg <l © | (qRormia fa. 7.y, <) ...135

Service Law — Promotion — Held — No person has a vested right of
promotion, at the most he can claim that he has a right for his consideration
for promotion — A promotion may effect various persons and their promotion
cannot be changed after along time. [Sajjan Singh Kaurav Vs. State of M.P.]

K

war fafer — ggi=ifa — atafaaiRa — f&A afea s uwe=fa < fafga
JABR T2 2, S A S a8 I1aT B FHdT & 6 U= 2 SHHT faar
fad 9 &1 39 h AR@GR 2 — & ygi=fa fafyr= aafeqal <1 garfaa s
Aohdl 2 3R TP ygI=fa & va e Iafy @ uwarq 9qar 1E o ddhar |
(oo Rig ®ika 3. 7.9 I159) .. *3
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Words & Phrases — “Blacklisting” & “Principle of Natural Justice” —
Discussed & explained. [UMC Technologies Pvt. Ltd. Vs. Food Corporation
of India] (SO)...27

9eq U9 qraqier — “drctl YAl 4 arr srerr” @ Al g a1
Rigra — fadfad 9 wuse fod w1 | (Guasdl SFiars ur. fa. fa. g srRuiRe=
3ifw gfeam) (SC)...27

Words & Phrases — Show Cause Notice — Contents — Discussed &
explained. [UMC Technologies Pvt. Ltd. Vs. Food Corporation of India]
(SO)...27

316G UG qIFIIe — BIRYT arsil difew — adeg — fadfaa 9 v f&a
R | (uadt Sararsh gt fa. fa. s sRuReE 3w 3fsan)
(SO)...27
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APPOINTMENT TO THE MADHYA PRADESH HIGH COURT

We congratulate Hon'ble Mr. Justice Mohammad Rafiq, Chief Justice on
his appointment as Chief Justice of the High Court of Madhya Pradesh. Hon'ble
Mr. Justice Mohammad Rafiq took oath as Chief Justice of the High Court of M.P.
on 03/01/2021 at Bhopal.

HON'BLE MR. JUSTICE MOHAMMAD RAFIQ,
CHIEF JUSTICE
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Born on May 25, 1960 at Sujangarh, district Churu, Rajasthan. Did
B.Comin 1980, LL.B in 1984 and M.Com in 1986 from University of Rajasthan.
Enrolled with the Bar Council of Rajasthan on July 08, 1984. Practised in
Rajasthan High Court at Jaipur in almost all branches of law. Worked as Assistant
Government Advocate for the State of Rajasthan from July 15, 1986 to December
21, 1987 and as Deputy Government Advocate from December 22, 1987 to June
29, 1990. Appeared before the High Court as Panel Advocate for various
Departments of the State Government. Represented the Union of India as
Standing Counsel from 1992 to 2001. Also represented the Indian Railways,
Rajasthan State Pollution Control Board, Rajasthan Board of Muslim Wakfs,
Jaipur Development Authority, Rajasthan Housing Board and Jaipur Municipal
Corporation before the Rajasthan High Court. Appointed as Additional Advocate
General for the State of Rajasthan on January 07, 1999 and worked as such till
elevation to the Bench.

His Lordship was appointed as Judge of the Rajasthan High Court on May
15, 2006. Also functioned as Acting Chief Justice of Rajasthan High Court twice;
from April 07,2019 to May 04, 2019 and from September 23,2019 to October 05,
2019. Also worked as Executive Chairman of the Rajasthan State Legal Services
Authority and the Administrative Judge of the Rajasthan High Court. His
Lordship is Life Member of the Indian Law Institute and has also been Member of
its Governing Council. Apart from being Member of various Committees,
Chaired the Mediation and Arbitration Project Committee, the Steering
Committee for Computerisation, the Rules Committee, the Arrears Committee,
the Examination Committee, the Building Committee and the Library
Committee. Was In-charge of the Mediation Centre of the High Court at Jaipur
and simultaneously the Chairman of the Rajasthan High Court Legal Services
Committee. Also worked as Company Court Judge as well as Designated Judge
u/S 11 of the Arbitration and Conciliation Act, 1996. Presided the Commercial
Appellate Division at Jaipur Bench of Rajasthan High Court.

His Lordship was appointed as the Chief Justice of the High Court of
Meghalaya on November 13,2019 and as the Chief Justice of Orissa High Court
onApril 27,2020.

Sworn in as the 26" Chief Justice of the Madhya Pradesh High Court on
January 03, 2021. His Lordship was accorded welcome ovation on January 04,
2021 in the Conference Hall of South Block, High Court of Madhya Pradesh,
Jabalpur.

We, on behalf of The Indian Law Reports (M.P. Series) wish Hon'ble
Mr. Justice Mohammad Rafiq, Chief Justice and Patron a successful tenure
on the Bench.
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OVATION TO HON'BLE MR. JUSTICE MOHAMMAD RAFIQ,
CHIEF JUSTICE, GIVEN ON 04-01-2021, THROUGH VIDEO
CONFERENCING, IN THE CONFERENCE HALL OF SOUTH BLOCK,
HIGH COURT OF M.P., JABALPUR.

Hon'ble Mr. Justice Sanjay Yadav, Administrative Judge, while
felicitating the new Chief Justice, said :-

Today, we have assembled here, through this virtual mode, to welcome
our new Chief Justice, Hon'ble Shri Justice Mohammad Rafiq, who took oath of
office on 03 January 2021 at Bhopal. It is my proud privilege to welcome Your
Lordship as Chief Justice of Madhya Pradesh High Court.

Born on 25 May 1960 in Sujangarh in Churu District of Rajasthan, Your
Lordship after obtaining degree in law from University of Rajasthan was enrolled
as an Advocate on 08 July 1984 with the State Bar Council of Rajasthan and
practiced exclusively in Rajasthan High Court in almost all branches of law. Your
Lordship worked as Assistant Government Advocate for the State from 15 July
1986 to 21 December 1987 and Deputy Government Advocate from 22 December
1987 to 29 June 1990. Your Lordship was appointed as Additional Advocate
General for the State of Rajasthan on 7 January 1999 and worked as such till
elevation to the Bench on 15 May 2006 as Additional Judge and was appointed as
permanent Judge on 14 May 2008. His Lordship served as Acting Chief Justice of
Rajasthan High Court from 07 April, 2019 upto 04 May 2019 and from 23
September 2019 to 05 October 2019. And, an Executive Chairman of Rajasthan
Legal Services Authority. Your Lordship was elevated as Chief Justice of
Meghalaya High Court on 13 November 2019. And, as Chief Justice of Orissa
High Courton 27 April 2020.

1 understand that during Your Lordship's tenure as Judge in Rajasthan
High Court and as Chief Justice of Meghalaya High Court and Orissa High Court
has delivered several landmark judgments, which adorn law journals.

It may be mentioned that our High Court was established as Nagpur High
Court on 02 January 1936 by Letters Patent dated 02 January 1936. This Letters
Patent continued in force even after the adoption of the Constitution of India on 26
January 1950. On 01" of November 1956, the States Reorganisation Act was
enacted and new State of Madhya Pradesh was constituted under Section 9
thereof. The States Reorganisation Act ordained that from the appointed day i.e.
1" of November 1956, the High Court exercising jurisdiction in relation to the
existing State of Madhya Pradesh i.e. Nagpur High Court shall be deemed to be
the High Court for the present State of Madhya Pradesh. We have two permanent
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Benches at Indore and Gwalior. My Lord, many of the Hon'ble Judges of our High
Court were elevated as Judges of Supreme Court and Chief Justices of other High
Courts.

The Bar at Jabalpur, Indore and Gwalior have glorious history. Since their
inception, the contribution of the members of these Bar in strengthening the legal
system have paved the path for smooth administration of justice.

We are confident that under the dynamic leadership of Your Lordship, our
High Court will have glorious future.

On this occasion, on behalf of my sister and brother Judges and the State
Judiciary and on my own behalf, 1 extend warm welcome and wish a successful
tenure as Chief Justice.

Thank you.
JaiHind.

Shri Purushaindra Kaurav, Advocate General, M.P., said :-
Good Morning and wishing everyone present a Happy New Year.

We start the first working day of the new decade on a wonderful note by
extending a warm and cordial welcome to Hon'ble Justice Mohammad Rafiq as
our 26" Chief Justice.

Hon'ble Mr. Justice Mohammad Rafiq was born on 25 May 1960 at
Sujangarh in Churu district of Rajasthan. After completing B.Com in the year
1980 and LL.B in the year 1984 from the University of Rajasthan, Your Lordship
enrolled with the Bar Council of Rajasthan on 08 July 1984. Your Lordship
worked as an Assistant Government Advocate for the State of Rajasthan from July
15, 1986 to December 21, 1987 and then as Deputy Government Advocate from
22 December 1987 to 29June 1990. Your Lordship also appeared before the High
Court as a Panel Advocate for various organizations and Departments of the State
Government and was also the Standing Counsel for the Union of India from 1992
to2001.

Your Lordship was appointed as Additional Advocate General for the
State of Rajasthan on 07 January 1999 and was appointed as Judge of the
Rajasthan High Court on 15 May 2006 where Your Lordship served till 12
November 2019. During this tenure, Your Lordship also had the occasion to
discharge the duties as Acting Chief Justice twice from 07 April 2019 to 04 May
2019 and from 23 September 2019 to 05 October 2019.
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Subsequently, on 13 November 2019, Your Lordship was appointed as
Chief Justice of the Meghalaya High Court and then as Chief Justice of the Orissa
High Court on 27 April 2020 and on 03.01.2021, Your Lordship has been sworn in
as Chief Justice of the MP High Court.

My Lord, since the inception of the High Court of Madhya Pradesh in the
year 1956, we have been blessed to have some of distinguished and greatest Chief
Justices whose contributions have been noted nationwide such as Hon'ble Justice
Shri M. Hidayatullah, Justice G.P. Singh, Justice A.K. Patnaik and even our
present Chief Justice of India, Shri Sharad Arvind Bobade.

It is an interesting coincidence that Your Lordship has taken oath to the
office of Chief Justice on 03" of January which coincides with the birth date of
Late Hon'ble Justice G.P. Singh who was a legal stalwart and luminary and
perhaps due to this reason, the members of the Bar as well as the litigants of the
State have great expectations from Your Lordship.

Your Lordship has accumulated a rich and diverse experience as a Judge
by initially being appointed as a Judge in the western State of Rajasthan, then as
Chief Justice in the north eastern State of Meghalaya, then as Chief Justice in the
eastern State of Orissa and now as Chief Justice of the central State of Madhya
Pradesh. I am sure that during this period, Your lordship has experienced the
varied culture and tradition of India, which will greatly aid Your lordship in
leading this esteemed Institution.

Itis my proud privilege to welcome Your Lordship to this Court. Our State
of Madhya Pradesh is blessed richly in natural resources and is a fast developing
State which has made the residents of the State more aware about their
constitutional and legal rights resulting in the residents looking upon this
Institution with great faith, hope and aspirations. I am sure that Your Lordship will
lead this Institution proficiently to even greater heights while keeping the interest
of the litigants at the forefront.

At the end, I on behalf of the State of M.P., its law officers and on my own
behalf once again extend warm felicitation to Hon'ble The Chief Justice, and
assure that the Law Officers of the State will extend their full assistance in the
discharge of Your Lordship's arduous duties.

Jai Hind .
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Shri Dr. Vijay Kumar Choudhary, Chairman, State Bar Council of
M.P., said :-

AEIUCY Iod R ¥ 3151 Bl a7 d88 Hecdqul 3R I8 &701 988 Jfad PR
qTel &, FIfd S 3MATH H §H S & Y el I &1 [T AU Sod =Tty
S & IRMOURT & BY § PR L 8 | AT JF A1 B 5 99 8, "Hewe
RBId", IHHT 31ef TR 9197 # Intimate A1 Close Friend of Mohammad T 3171
2, 3R 1T & b g7a cafaded &R FHfaed &1 To=1 a1 990 9 &1 19 GWhR & 91 &
% B MY off | A g i w1 S 25 A8 1960 B o, e g%
(RTSTRRIT UceT) H §aTT T | ATRIAR, UA. . YA.UAdl. T RIfed & | AT =1 IToieer=
Sed AT H Af9u, A Hex, Y AR, JIoRE, HECH oS, Xeld o,
ST HeR, HUA HeR Ud hfAel Hewd @ & | YITHR IahTeld $HR 37U+ A1 Bl fav=md
2T | 3T RS IRBR B T A 1992 H 2001 qH AFTATH I8 | $HD 3TATT ARATT
YT, ISR T USHUT IR0 d€, TR STauie iR, Iorer greiiT ars
3R SR RIS BRI & AFTA! H SITU A TSR Ied AT & FHe
DT DI T | AT TSI IR & ARG AT STax! 1999 H a1, 3R
2006 H ORI o FRITAI & RGN 9 | AIeR, $0sd9 @ gRIcye &
3O e¥ B, R ST a1 HeRret & W e B | o I8aIe # & g
319 8T P13 JRITA-Teh ArAfral, FeaRerdn |fifc, fra| fHaior afafd, wder afif,
fafesT AR o AT AR & T o1edet 73 &, SR Toer™ e Ty | Rerd
NETeE Aex & 9 Uig GTdd db TIaR §-aT91 <8 8, 3R s F9IHbIT § 3y
RIS BISDIC & INTel AIAUH PHHEI & I aY b 3feTeT X8 © | A o BUHT DIe
SOl & WY H A BRI BT 7, 3R HARTS ardlele fEdIe 49 JIoel™ gIsdic o 41
s f&Har © | A, ISR Sed =Tl & BRIGRT 9 =rarfidfa 98, 3R
eI HeTeld BISIC & Y ANl FawaR 2019 H e g, T 31Ul 2020 H
AR ST Sod ARITed & R ATTeufc 99 SiR o7 e bl g9 TRaerel
Iod TR § J& IR & U8 IR UST 84 © | 3MUe! Saa Heal e, fagar,
B, FIER HRICT, AT AR TR, §F T AN & o1 ST 8 | 3T ~Iged 3
3ITST A &1 FeIUSY Foa IR H BRIGRIdr & 3 I frd gt | § $3aR | ST
BT g b 31U AT 7cd BT ¥ USe & Jaici| Pl YT 8 | AT FHI—FHI IR 15
arfdrgaar uRvg, AfTY e el iR aalel # o7d I, 3R 39! ARSI BT FARTHR]
PR B | MADT FT TR HISRTA & TIRAT & WY H 65 TR ddici bl R I ARATS
< §Y JAUYST WA, d&, Td ARG BT g, 90T 17 Uil & |rer 3a=it arofl ol
IENEEIEY

foefl o T wETE —
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U1 UTIT B9+ A, STHH—STH &l IR | |
Y faw.

Shri Raman Patel, President, High Court Bar Association, Jabalpur,
said :-

JNTEROT AIEHAE YH1d A0 A HOY0 Sod =ITATerd JTeIdad] 6 & ALl &
AT JATYDT FATH BRAT &, d ATUDRT $6 IRATSHI H ATIRIA BIF @ o1 YhAT 37T Hra
2| 1 SATIHTOT T SHIRT YT |

T4 3TTST VAT He 81 & © & 3151 31Ush ITHT UR 39 AT H ddTell Td
ST EF TH AR TR B |

39 =TI WA & &1 B MU I BRidIal § Fg HRes ol 33 o
IS B LS. B 2RI § BRATGI H G BT ST HfeR @lel S & oy
TROTIg FIRAT 978, ST X8 21 TR 2019 Bl TSR IS DIC B AIh SIRTH Pl
=R WITHT S & q1ER §ad] IR WR U Ts— ThTeld d AHR Bl Y3
FHR GU, ATIH! STRTH BT T 37T ¢ |

3T §9 GRHRYTT B 26 § Ah SIREA 2 |

39 07 STTaRT 1999 I JfciRe HETeradd §Y, 2006 H XTSRRI BISHIC ST,
2008 H I T, TIRR, 19 H HETeRI A SIRTH, 31U, 20 H ISHT A SIRTH, 319
AR A% IR B T &4 AT UT BT & |

STTIHT HOU0 & |1 ATl BT 3R I $9 U TR USTRG Bl o fo1g qeTs <l
2 d TIPS H SHIBATA BRAT &, AT JAT R TAT 0T AT 81 TSI T BT & |

' .
a"aa a

Shri Manoj Sharma, President, High Court Advocates' Bar
Association, Jabalpur, said :-

It is my profound privilege to welcome Hon'ble Shri Justice Mohammad
Rafiq as the 26" Chief Justice of Madhya Pradesh High Court.

My Lord the Chief Justice was born on 25 May 1960 at Sujangarh, in
district Churu, Rajasthan.

My Lord The Chief Justice received early education at Churu, Sikar and
Sujangarh in the State of Rajasthan. My Lord completed his Graduation in 1980
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from Sujangarh and did LL.B in 1984 and M.Com. in 1986 from University of
Rajasthan, Jaipur.

My Lord The Chief Justice enrolled himself as an Advocate with the Bar
Council of Rajasthan on 08 July 1984 and started practice in the Rajasthan High
Court at Jaipur.

My Lord the Chief Justice practiced in almost all branches of Law, viz.
Constitutional, Civil, Criminal, Revenue, Labour & Service, Corporate & Fiscal
before the High Court, and within two years of his practice came to be appointed
as Assistant Government Advocate in 1986 followed by appointment as Deputy
Government Advocate in 1987.

My Lord The Chief Justice remained Standing Counsel for Official
Liquidator of the Company Court from 1986 to 1989, besides being the
Additional Standing Counsel for Central Government from 1992 to 1998.

My Lord The Chief Justice represented the Railways, being their Panel
Advocate during 1993 to 2005. This besides, My Lord was a Panel Advocate for
various Departments of the State of Rajasthan, viz. the Departments of
Cooperative, Finance, Forest, Irrigation, Animal Husbandry and Local Self
Government from 1993 and continued as such till end of 1998.

My Lord The Chief Justice was appointed as Additional Advocate
General for the State of Rajasthan on 07 January 1999, and worked as such till his
elevation to the Bench on 15 May 2006. His Lordship was also appointed as
Senior Standing Counsel for Sales Tax Department, Government of Rajasthan in
2004 and continued as such till elevation to the Bench.

My Lord The Chief Justice represented Rajasthan High Court, Rajasthan
Board of Muslim Wakfs, Central Homeopathy Council, Rajasthan State
Electricity Board, Rajasthan State Pollution Control Board, Food Corporation of
India and Rail India Technical and Economic Services, Jaipur Development
Authority, Jaipur Municipal Corporation and various Urban Improvement Trusts
and Municipal Councils of the State.

My Lord The Chief Justice was member of the Committee appointed by
the State Government which prepared draft of the Rajasthan Rent Control Act,
2001. This besides My Lord is the Member of the Governing Council of the
Rajasthan State Judicial Academy, Jodhpur.

My Lord The Chief Justice Shri Mohammad Rafiq was elevated as an
Additional Judge of the Rajasthan High Court on 15 May 2006 and became
Permanent Judge on 14 May 2008.
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My Lord is Life Member of the Indian Law Institute and has also been
Member of its Governing Council. On administrative side of the Rajasthan High
Court, apart from being member of various Committees, His Lordship Chaired
the Mediation and Arbitration Project Committee, the Steering Committee for
Computerization, Rules Committee, Arrears Committee, Examination
Committee, Building Committee and the Library Committee. His Lordship was
In-charge of the Mediation Centre of Rajasthan High Court at Jaipur for five years
and with that, was also simultaneously the Chairman of the Rajasthan High Court
Legal Services Committee for three years. His Lordship also worked as Company
Court Judge as well as Designated Judge u/S.11 of the Arbitration and
Conciliation Act, 1996. His Lordship presided the Commercial Appellate
Division for over three years at Jaipur Bench of Rajasthan High Court.

My Lord also worked as Acting Chief Justice of Rajasthan High Court
twice i.e. from 07 April 2019 to 04 May 2019 and thereafter from 23 September
2019 to 05 October 2019. His Lordship was appointed as the Executive Chairman
ofthe Rajasthan State Legal Services Authority and also remained Administrative
Judge of the Rajasthan High Court.

After an outstanding career of thirteen years as a Judge, My Lord was
elevated as the Chief Justice of Meghalaya High Court and took oath on 13
November 2019. My Lord was then transferred to Orissa High Court and took
oath of office of the Chief Justice of that High Court on 27 April 2020.

My Lord The Chief Justice, whatever information we received about your
Lordships' functioning as Judge and Chief Justice four aspects stood out distinct
and tall:

Your Uncompromising Integrity;

Your Hardworking Nature;

An Overwhelming Sense of Kindness AND
God Gifted Temperament.

A bare reading of numerous decisions rendered by My Lord the Chief
Justice, clearly indicate influence of Indian thinkers and philosophers as well as
thinkers of modern time. There is a refreshing sense of continuous learning,
besides the judgments bear the hallmark of My Lords' scholarship and justice
almost invariably tempered with mercy, compassion and kindness. His sound
knowledge of law is noticeable from many judgments he has authored, which
clearly show with what consummate skill, remarkable intelligence and dexterity
His Lordship tackles any question that comes up before him for consideration. In
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his judicial career, My Lord The Chief Justice has delivered many important
judgments.

My Lord The Chief Justice is an affable and unassuming person with very
kind and genial disposition. He always has a charming smile, a word of
appreciation and affection for everyone who meets him.

We are told that My Lord The Chief Justice, apart from above, has played a
pivotal role to fulfill the vision of ensuring access to justice and providing cheap,
speedy, and qualitative justice to all, especially poor, needy, marginalized,
downtrodden and weaker sections of the society and to create amongst them
awareness about their rights under the Constitution of India and various other
laws enacted from time to time. In this perspective, My Lord The Chief Justice has
laid great emphasize on the need of spreading and invoking of ADR mechanism
especially Mediation and Lok Adalat.

State of Madhya Pradesh is awaiting to be showered with the bounty of
My Lords' Judicial leadership in getting to it's poor and suffering masses
compassionate justice; in which endeavor, My Lords' wonderful qualities and
talents shall be his best guide.

My Lord, on behalf of High Court Advocates' Bar Association, Jabalpur, |
Assure of fullest cooperation of all the members of the Bar, in all endeavors of My
Lord as Chief Justice of Madhya Pradesh High Court.

On behalf of High Court Advocates' Bar Association, Jabalpur and on my
own behalf, I wish My Lord a very fruitful and successful tenure as Chief Justice
of Madhya Pradesh High Court.

I'wish happy new year to every one.
God Bless The Chief Justice.
God Bless our High Court.
Jai Hind.

ShriJinendra Kumar Jain, Asstt. Solicitor General, said :-

YUT—YEY & UTAR] UGUBY B AAR UR BH IMUPHI FHRYT STdagR H
TRTT Y 2 |
AT ARG 7 GorTe, [T g%, ORI | 310+ Sia I TR

DI, URMTS e Td FRPRI BT T8I B g FId, Fadiar gd e e o
JUTY ST BR, STIYR, TSR Fod RATAT A A & &3 | yer {3, 3uei I
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Td GeTdl & PHROT fAfS & ) faval ur uRsm™ R A AfSia b, 3o /gwd &1 o
YeThIRI & ITITdT MDY Sl & w0 H AT Bl 3R F URAT B 39T YfHT o1
Sirex fafr @ e Smamt # Ui fahar | 1a+ IdhTeld &I 31afey & 15 a¥ UaeT I+
UG Pg T BT U B oI ST <RIl & R Ud =ITergfal ol €am
AT fhaT, BeRawyd a9 2006 H ATIBT T JTORATT S <ATATTT § =TIl &
Y # farar T |

ST & ®Y H MYHT AR oA S <RI, ST $ed T &
SIATAT HETT Iod AT H Ji& TR & TRAHT U8 R A 81 & ggad,
Al THET & 3Fe H EPRYT H A.Y. Sod <RI & G Rl & w9 H g T80T
B T UET AT |

H.Y. Iod AT BT TRAATCAT T8 8T &, USTT & UIH J& JrTefa s
. fRerageet S8R YRA & SU-—Irguft vd Ul & g8 @ gEitia fear @
UIR™T BIhR AT 31U U TN B b AT UZAT & |

Y. S0 TSI & G [T & U 9 IS IREfA & A IS
AT 2, ral Al Jr7el § e dRIATGI F AR 961 3T &, ST |ad =i ure
BT AR PR B! 8, IR & ual W Fgfadl s qral &, sl &1 Fd
T €, B desdidl § Rifde =imrerg @) et g9 § el @ TRe, e vd
el WR T <1 WESl Ud Gl 81 39 AIHR DR BT ek aNfded T S &
GRIIT P FHeT Tep il © |

AU I T4 [IhT & 3T ATeH SUSe @ [T Agfad SUANT &R [
DI I DT ISTIT ST AHAT &, IS H STIAYR I YIS & 3TeATdT $<R Td @Ik Us §

ABITRAT & U BIFT 91y |

ey ST # U gIRT SIfTadT & WU H, U9 AT B Sfadd & wd H T
B AR & AT & vy H A= Ml iR gd =Frnfeafa vd g = &
WU H B BT T TG ©, TSI T Yol Bl YT BT, 3T Afddd Yd HHT]
SiE 1 AR AU gite IR g 4z 2 | 7.4, {6, #oiqr vd arior alRder &1 gaer
e, [l A srazadard Bl 8, R e 81 U 9 ) a1 S 9 8, 590
ol U8l B BT ATAIHBAT © | §H ST B ©, U & J&I JRTeafT & w9
3! frgfad wfas H G Fu Bl AR DR H Hecdqui ] |

9 AR TR H AU 3R ¥, ARG ABR DI 3R 9, D=1 Ay srfreprRar o
3R A S Iosoael A BT HEAT B 8J G Uh qR ATUDBT W AT Bl

=
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Shri Aditya Adhikari, General Secretary, Senior Advocates' Council,
Jabalpur, said :-

It is indeed an exceptional day for me as I have the honour of welcoming
Your Lordship on being appointed as the Chief Justice of this magnificent High
Court. It is now my Lord's turn to assume the high office which was in the past
held by stalwart Judges like Hon'ble Justice Hidayatullah and Hon'ble Justice G.P.
Singh, to name a few amongst many others.

My Lord has had a very distinguished legal career initially as an Advocate
and later as a Judge and Chief Justice. My Lord has vast experience in all fields of
law. My Lord with his stellar leadership qualities has been a Chief Justice of more
than one High Court in different States.

I am indeed very happy that this High Court shall be presided over by an
extremely able Chief Justice. [ am very hopeful that my Lord's tenure in this High
Court shall augur well for this Institution and taken it to new heights of eminence
and excellence.

On behalf of the Senior Advocates' Council and also on my own behalf, I
very heartily welcome my Lord and wish Your Lordship a very legally enriching
and fulfilling tenure as the Chief Justice of this High Court.

Thank you.

Shri Lokesh Bhatnagar, President, High Court Bar Association,
Indore, said :-

On this momentous occasion of Your Lordship's arrival as a Chief Justice
of our State, I, on behalf of High Court Bar Association, Indore and on my own
behalf, accord a very warm and cordial welcome to you and offer heartiest
felicitations.

Itisindeed a great pleasure to have you as our new Chief Justice.

His Lordship was born on 25 May 1960 at Sujangarh in Churu district of
Rajasthan. His Lordship completed B.Com in 1980, LL.B in 1984 and M.Com in
1986 from University of Rajasthan, His Lordship later on joined the Bar and
practiced as Advocate after enrollment with the Bar Council of Rajasthan on 08
July 1984. His Lordship practiced exclusively in Rajasthan High Court at Jaipur
inalmostall branches of law.
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His Lordship worked as Assistant Government Advocate for the State of
Rajasthan and Deputy Government Advocate. His Lordship appeared before the
High Court as Panel Advocate for various Departments of the State Government.

His Lordship also represented the Union of India as Standing Counsel
before the High Court.

His Lordship was appointed as Additional Advocate General for the State
of Rajasthan and worked as such till His Lordship's elevation to the Bench.

As the Chief Justice of Meghalaya High Court and Orissa High Court, His
Lordship has pronounced various Leading Judgments.

We really feel proud to welcome such a kind hearted Chief Justice to our
historical High Court.

As the President of the High Court Bar Association, Indore and on behalf
of our Bar Members, I assure our fullest co-operation, for the smooth functioning
of the Courts to achieve speedy justice during this crucial time of Covid-19
Pandemic and even after resumption of the regular function.

I take liberty to make a request to His Lordship to issue such directions for
Final Hearing of the petty matters including claim appeals on regular basis
through Virtual Hearing Mode so that the pendency of cases can be reduced.

I, on Behalf of our Bar Association, also proposed its fullest cooperation
for the Lok Adalats and amicable settlement through Mediation. I hope that Your
Lordship will certainly do the needful.

I'wish successful and healthy tenure of My Lord in Madhya Pradesh.

Once again, on behalf of the High Court Bar Association Indore, I
welcome our Hon'ble Chief Justice.

Thank You, .Jai Hind and Happy New Year.

Shri Jai Prakash Mishra, Convenor, Ad-hoc Committee, High Court
Bar Association, Gwalior, said :-

T BY BT v & 1, fTST 7.9, Soa <RIy & 264 0 R & w7 o
AT =R #1 AeHE XBId Sl §IRT USHR T {1 S R8T © | 31151 HT IE &7 89
J1 & forg TRg Td ST I 91T 2 | 89 A G AT 817 A6Ha RBId Sil
HT W@ T A= Bl € T 39 TR W I8 YHASTHATG U ot & T 1maahT
AHIdH HRIBT BT VAT FITTHTHATS B & |
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AT IR BT ST 25 A 1960 BT FoITTe, Tl %6, ITSTRRITT H §a1T o,
JAMBHT YR R1eTT I, W T GolTe TSR H 8 | AU DA, BT UMY 99
1980, UGUGLEl. I IUTY Y 1984 TAT THA.BM. Pl UM ay 1986 H IToIReI
faeafdenred & ura @1 | U Ay 1984 ¥ A @EawE yR™ fhar| A g
=TT §RT 37U HfSw UReM, o4 G difgd dIerel I 37ed THI H B 31U+ 39 Bl
fafer & ¥ TenfUe 2T 9 gers ugen g+1s | A1 4R <Iranfeafa gRT faftre wu |
TSR Sed 1Ty # fafd & it el § o foa |

A, YT ATAT Bl GIeITd @ 8Y, TG IRBR Td g IRBR G
3 IUHH §IRT MUDT Ut T =g STeraadT e fawam 1am | A==, 319 a¥ 1999
# srfcrRad weTfdaad & wu # Fgad g 9 =REfd &1 ug T80 a7 & Jd dd 39d U
R BT BT |

3MMYS! TeAAT BT G @ Y 15 HS 2006 DI oA Sd 1T &
ATl & w5y § Fge f6ar 1 | 99 9 FRAR A SHra d g udbredE Sl
& [ H 3N RIS ¥ A BY ¥ Aol I8 ¢ | A&7 1R 2T & A1eF = SR & o
TS, I W I BT P HRAT MM AT Dl ek [T 7 |

3MMY IR Sd AT H 1T IR BRIAEd g IR 38 dgsuRid
3T Fed AT, AT H Jig RMEufa & w0 H Fgad gy deqgard iU Ied
IrATeTd, ISHT H G =AIIIEUf BT HrRIYR T80T {1 | A &1 03.01.2021 Bl
Y. S AT & 91 TN & 19 H 29 Y07 Bl |

Y. 30 SRR B TRILTeA TRARTY T8l § | 9 U 1 YR & fafey Sira &t
3 AT Irafag Y& {6l € | 1T W@HTd $HRd gY IS & TR STl
39 919 & foTg GR) ORE MK © [ SMMUSHT BrIDT TG DI HETH URFRISI H T+
T B UF Il B! & BU H ST SR |

A, I8 Ieelad BT AecquUl & & ac H dRas HeMRI difds—19 |
fareq, <97 U4 <9 AHAT R Y81 © 9 39 Hicd THI H IRIUTfrdT & A Fed aeid o
BT BRAT U AN &1 & o1 =rguiferdT gRT T4 UIeified! &1 9anT &R difsd
GeTHRI Bl FRAX RIS &R TH HIA T fhar 8, Sad s # Ul & 9491
AR ST DT gIRT W AT Uar fhar Tar & |

HEA, I YT & AfGGITTOT Bl 3 3N & T 3T Y & sfasrd |
T T SIS | TG99 F Soad <IRITeTd | 319 Ug Rad 8 I & ST 31720 axa & b
319 ey, AT 37Ta T Yot BNl g SO g8 AT AT B © b ATUD Tgfed H U Bl
ITIUTITT AT 8111 U IR 9 &9 & Fwe Y3 & el |

T AT I8 4, AT B & b AR G ITATRf, I=d AT, STIeYR
@ AT $aR Ud TaTeRR WeUls H AHI—FHI R TRV &l Aalg oq AT
YT BN |




J/15

ol VIR & A1, § Sod Ty IfATYS e Tq1feraR Ud 37U+ 3R I
3D AH Ud YATT BIRIBIS DI HITeT BIHAT BRI 5 Ud Go: ATTDhT [N Ud AT
PRATE |

Reply to the ovation, by Hon'ble Mr. Justice Mohammad Rafiq, Chief
Justice:-

I'am thankful to you for what you have said about me while welcoming me
as the Chief Justice of this Court. I may not really deserve all the rich accolades
bestowed on me; nonetheless I accept them with humility. They would surely
provide me strength and inspiration in discharge of onerous responsibility as the
Chief Justice of this august High Court. Having gone through the recently
published history of the High Court, I came to know about many interesting
aspects of the Madhya Pradesh High Court. It is the successor High Court of
Nagpur High Court which was established on 02 January 1936 by the Letters
Patent signed by King George-V of England. The Madhya Pradesh High Court
was established on 01 November 1956 following reorganisation of the States.

This High Court has produced many eminent jurists like Justice B.P.
Sinha, Justice M. Hidayatullah and Justice J.S. Verma, Justice G.P. Singh, Chief
Justice of this Court for nearly six years, is revered as a Jurist for his contribution
in the field of law through his book on Interpretation of Statutes. Former Chief
Justices of the Supreme Court Justice R.C. Lahoti and Justice Dipak Misra have
served as Judges of this Court for considerably long period of time. Justice A.P.
Sen, Justice Faizanuddin, Justice D.M. Dharmadhikari, Justice P.P. Naolekar,
Justice G.L. Oza, Justice R.V. Raveendran, Justice Deepak Verma, Justice A.K.
Patnaik, Justice A.M. Sapre, Justice Arun Mishra who adorned the Bench of the
Supreme Court, had been either Chief Justice or Judges of this Court or Chief
Justice of different High Courts of the country. Mr. Justice S.A. Bobde, the present
Chief Justice of India, Justice A.M. Khanwilkar, Justice Hemant Gupta, the
present Judges of the Supreme Court had been Chief Justices of this Court.
Though not anywhere near anyone of them, I am humbled by the very thought of
occupying the seat once adorned by the galaxy of such legal stalwarts. I feel
honoured to get an opportunity to serve as the Chief Justice of this Premier High
Court.

I understand that the Bench and the Bar in Madhya Pradesh have
established healthy traditions and practices on account of which this High Court is
known as one of the best High Courts of the country. I consider myself fortunate to
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have the assistance of one of the great Bars in the country, known for its learning
and eruditeness, legal and forensic acumen, high professional ethics and hard
work. Many eminent lawyers of this Court have earned nationwide reputation and
enhanced the glory of this Court. The Bar and the Bench are equal partners in the
endeavour to provide easy access to justice, in particular, to the poor, needy,
socially & economically backward groups.

The real power of the Courts lies in the trust and confidence of the public
in the Judiciary. We are all passing through a difficult phase of our lives following
COVID-19 situation, when like any other institution, working of the Courts has
also been affected. In this time of crisis, the Bar and the Bench have to ensure that
trust and confidence earned by the Judiciary is not eroded. That can be done only
by providing speedy, inexpensive and uniform justice to all the citizens. I shall
always need your support and guidance in discharging this onerous responsibility
in an effective manner.

With your cooperation, I shall try my best to ensure that timely justice is
provided to the litigant people of the Madhya Pradesh so that the general public
continue to repose their confidence and trust in the High Court and Subordinate
Judiciary. I am sure that for this noble cause, Brother and Sister Judges, Members
ofthe Bar, Judicial Officers of the Subordinate Judiciary, Officers and Staff of the
Court will co-operate me and we will be able to fulfill the expectations of the
litigating public, of fair and timely decisions of the cases.

Thanking you.
Jai Hind.



NOTES OF CASES SECTION

Short Note
*(1)
Before Mr. Justice G.S. Ahluwalia
WP No. 4503/2020 (Gwalior) decided on 31 July, 2020

AJAY JAIN ...Petitioner

Vs.

THE CHIEF ELECTION AUTHORITY & ors. ...Respondents
A. Constitution — Article 226 and Cooperative Societies Rules, M.P.

1962, Rule 49-E(5)(d) — Rejection of Nomination Papers — Held — In absence of
any challenge to decision of Returning Officer in declaring the proposer as
disqualified, this Court cannot look into correctness of the order of
Returning Officer — Court cannot go beyond pleadings — Mere mass rejection
of nomination papers cannot be presumed to be arbitrary and malafide
action on part of Returning Officer — Election process is not vitiated —
Petition dismissed.

@. HiaerT — 3g@eT 226 Y9 WeHN wiharach (F9, 43 1962,
g 49-E(5)d) — arma Al &1 sedlere far arar — atifgiRa —
g $l R 9t &3 & frafa affrer & ot o1 fedr g-id a1
IuReafa o, I8 <uraTer™, Frafaq e & sy 31 YT &) o4 T81 B
ST — T, AT | W 721 ST Gbdl — AT g1 G&AT H ARITHA g3l
@ ardigpfa 9 fFafas AfRferR 3 3k | 79[ ¢d sgfas sars o
SR 7T DY oI Aaedt — Frata yfar gfa = @ — wifaer @R

B. Constitution — Article 226 and Co-operative Societies Act, M.P.
1960 (17 of 1961), Section 2(i) — Scope & Jurisdiction — Held — Whether son of
proposer would be covered by definition of “family” or not, is a disputed
question of fact which cannot be decided by this Court in exercise of
jurisdiction under Article 226 of Constitution.

@ WIET — w97 226 vq Wedl WiErIct SifEfgE, 9.9, 1960
(1961 &T 17), &T”7T 2(i) — @gfiad g siferarRar — ffaeiRa — dar yxemus &1
U3, e B URHTIT gIRT ATeBTIad BRI AT 81, I§ a4 b1 ¢S faarfad
g @ SN 39 =I1aTerd gRT Gf3g & @81 226 & Sfavid Af¥&IRGr &
g H faff¥=a €l fooar s gaar |

C. Cooperative Societies Rules, M.P. 1962, Rule 64 — Alternate
Remedy — Held — In exceptional cases, writ petition in election matter can be
entertained.
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T e aiargdt (94, 7.9 1962, 499 64 — dbfogd Y=V —
sftfeRa — sryareTare yavon o, faf=ss & ama 9 Re arfaer agor ) o
Fhdl 2 |

D. Constitution — Article 226 — Pleadings — Held — Oral submissions
in absence of pleadings cannot be accepted so as to take the respondents by
surprise.

. iaenT — sigee T 226 — 3iffaaT — AffeEiRa — sifaat at
guierfa # #iRga fra<e, St f& ycaeffror & fag sigcrfE &, e T8
fd oI wad |

Cases referred :

W.A. No. 273/2020 decided on 14.02.2020 (Gwalior Bench), AIR 1976
MP 156, W.P. No. 1968/2007 decided on 13.03.2007 (Principal Bench), W.P. No.
2020/2007 decided on 13.03.2007 (Principal Bench), 2009 (1) MPLJ 59,2010 (3)
MPLJ 407, W.P. No. 947/2013 (PIL) decided on 18.12.2013 (Gwalior Bench),
W.A. No. 61/2017 decided on 22.02.2017, W.P. No. 11928/2018 decided on
25.05.2018 (Gwalior Bench), 2002 (5) MPLJ 246, (2011) 3 SCC436.

S.S. Gautam, for the petitioner.

M.P.S. Raghuvanshi, for the respondent No. 1.
C.P. Singh, for the State.

Gaurav Mishra, for the respondent No. 7.

Short Note
*(2)(DB)
Before Mr. Justice Sheel Nagu & Mr. Justice Rajeev Kumar Shrivastava
AR No. 3/2017 (Gwalior) decided on 11 May, 2020

NARMADATRANSMISSION PVT.LTD. (M/S) ...Applicant
Vs.

M.P. MADHYAKSHETRAVIDYUT VITARAN ...Non-applicants
CO. LTD. & anr.

Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 19 —
Breach of Terms & Conditions — Held — Petitioner has not submitted the bank
guarantee within stipulated period without any justified reason — Petitioner
has not taken initiative for joint survey in stipulated time, thus failed to fulfill
requirement of clause 11 of LOA, despite scheduled bill payments done by
respondents — Petitioner was responsible for delay in completion of work —
Revision dismissed.
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ATEEIH IfErHYvT eI, 7.4, (1983 BT 29), €1I%T 19 — [A9ert a eral
&1 w7 — AffEiRa — arh 9 991 fedl ragHaa sRo & faa sEfy @
AR §& M gRgd 81 B @ — I A Fraa 99 A Ggda gdavr =g usd
T8l 3, 39 ybR yadbrer grr FeiRa f§e Hra@ & qrd9E 98 sy &
@< 11 31 el &) Yif H3A d fawer 81 — ardl s & w994 4 gy fadlq
g Scavardl AT — YA Wil |

The Order of the Court was passed by : RAJEEV KUMAR SHRIVASTAVA, J.
Casereferred:
AIR 1963 SC 1405.

H.K. Dixit, for the applicant/revisionist.
Vivek Jain, for the non-applicant No. 1.

Short Note
*(3)
Before Mr. Justice G.S. Ahluwalia
WP No. 9686/2020 (Gwalior) decided on 22 July, 2020

SAJJAN SINGH KAURAV ...Petitioner
Vs.
STATE OF M.P. ...Respondent

A. Constitution — Article 226 — Delay & Laches — Maintainability —
Held — Petition has been filed after 11 long years — Successive representation
and any decision on those representations would not give any fresh cause of
action — Stale and dead cases cannot be reopened merely on ground that
respondents had entertained one of the representation/complaint which was
made on CM Helpline and to Jan Shikayat Nivaran Vibhag — Petition
dismissed in limine on ground of delay and laches.

».  WfeEmT — JgeeT 226 — fddiq T Jyfdfdadd — wiyvfRrar —
afifeiRa — arfast & 11 af ddY afd & veaq yxga fear @ @ —
IRl ARITAGA UG S TGl W BIs fafead, HIs a1 915 8gd gl
QAT — YR U4 Jd GBI Bl A1 $9 AR WR G: Gidl 21 o dhar &
gaff T 94 va iR / Rierad o1 Uger &R forar o1 o W.uH. 3udrs T )
a1 o1 Rrerga Farer faamr &1 fear = o — afaer &1 fads 9 afafads
D TR UR ARA 4 21 @IS fHar |

B. Service Law — Promotion — Held — No person has a vested right
of promotion, at the most he can claim that he has a right for his consideration
for promotion — A promotion may effect various persons and their promotion
cannot be changed after along time.



NOTES OF CASES SECTION

. war fafer — yei=ifa — sithfseiRa — e safda o ggi=ifa &1
fafed aiffrer € 2, 31ftre 4 31fere 9 <1a1 SR dhal @ f& uar=ifa 8g Saa1
faaR f&d 91 &1 39 @ ARSR 2 — & usi=fa fafr—= safaqay &1 gwrfaa
B GHdT 8 A D UG B U e afy & gearq et 18l &1 GahdT |

Cases referred :

2006 (1) MPLJ 278, (2019) 15 SCC 633,(2015) 1 SCC 347,(2001) 1 SCC
240.

Alok Katare, for the petitioner.
Anmol Khedkar, for the State.
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L.LL.R. [2021] M.P. 1 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice Sanjay Kishan Kaul & Mr. Justice Dinesh Maheshwari
SLP (C) Diary No. 9217/2020 decided on 15 October, 2020

STATE OF M.P. & ors. ... Petitioners
Vs.
BHERULAL ...Respondent

A. Limitation Act (36 of 1963), Section 5 — Condonation of Delay —
Held — There is a delay of 663 days — Looking to the inordinate delay and
casual manner in which application has been worded, Government or State
authorities must pay for wastage of judicial time which has its own value —
SLP dismissed with cost of Rs. 25,000 to be recovered from responsible
officers. (Paras1 & 7t010)

@. gReftar ifeifas (1963 &7 36), €T 5 — fAdiqd & fery AT%H) —
IfrERa— 663 faal &1 fadid @ — At faciq 3R A< & vkl &
ATURATE 7 $l a@d gU, WRPR AT AT YTGRATT &1 <Aiiie 993 foraat
TG BT AYAT A B, DI 941l & fIg dHa gar= 91y — w. 25,000 / — &3,
o SRR ARGIRAT | T Sgn, & |re fagy srgafa arfaer @l |

B. Limitation Act (36 of 1963), Section 5 — Condonation of Delay —
Held — Supreme Court of India cannot be a place for government to walk in
when they choose, ignoring the prescribed limitation period —Appeals/petitions
have to be filed as per the Statutes prescribed. (Para2)

9. gReftar siferfaas (1963 &7 36), &IRT 5 — fadq & fery AT%H) —
af¥fefRa — Swaaq =Ty, ORI @ Iy Ue 91 I A€) 81 dddr sl
a4 fafea aR=frar afey & sFRE! &R w19 9 AT S — rdiell / arfaasn &l
fafea ST & ITUR URId SIAT BT B |

Casesreferred:
(1987)2SCC107,(2012)3SCC 563.

JUDGMENT

The  Judgment of the Court was  delivered by:
SANJAY KISHAN KAUL, J.:-

IAN0.62372/2020-CONDONATION OF DELAY IN FILING

1. The Special Leave Petition has been filed with a delay of 663 days! The
explanation given in the application for condonation of delay is set out in
paragraphs 3 and 4.
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2. We are constrained to pen down a detailed order as it appears that all our
counseling to Government and Government authorities have fallen on deaf ears
i.e., the Supreme Court of India cannot be a place for the Governments to walk in
when they choose ignoring the period of limitation prescribed. We have raised the
issue that if the Government machinery is so inefficient and incapable of filing
appeals/petitions in time, the solution may lie in requesting the Legislature to
expand the time period for filing limitation for Government authorities because of
their gross incompetence. That is not so.Till the Statute subsists, the appeals/ petitions
have to be filed as per the Statues prescribed.

3. No doubt, some leeway is given for the Government inefficiencies but the
sad part is that the authorities keep on relying on judicial pronouncements for a
period of time when technology had not advanced and a greater leeway was given
to the Government (Collector, Land Acquisition, Anantnag & Anr vs. Mst. Katiji
& Ors. (1987) 2 SCC 107) . This position is more than elucidated by the judgment
of this Court in Office of the Chief Post Master General & Ors. v. Living Media
India Ltd. & Anr. (2012)3 SCC 563 where the Court observed as under:

"12) It is not in dispute that the person (s) concerned were well
aware or conversant with the issues involved including the
prescribed period of limitation for taking up the matter by way
of filing a special leave petition in this Court. They cannot
claim that they have a separate period of limitation when the
Department was possessed with competent persons familiar
with court proceedings. In the absence of plausible and
acceptable explanation, we are posing a question why the delay is
to be condoned mechanically merely because the Government or
awing of the Government is a party before us.

Though we are conscious of the fact that in a matter of
condonation of delay when there was no gross negligence or
deliberate inaction or lack of bonafide, a liberal concession has
to be adopted to advance substantial justice, we are of the view
that in the facts and circumstances, the Department cannot take
advantage of various earlier decisions. The claim on account of
impersonal machinery and inherited bureaucratic methodology
of making several notes cannot be accepted in view of the
modern technologies being used and available. The law of
limitation undoubtedly binds everybody including the Government.

13) In our view, it is the right time to inform all the government
bodies, their agencies and instrumentalities that unless they
have reasonable and acceptable explanation for the delay and
there was bonafide effort, there is no need to accept the usual
explanation that the file was kept pending for several months/
years due to considerable degree of procedural red-tape in the
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process. The government departments are under a special
obligation to ensure that they perform their duties with diligence
and commitment. Condonation of delay is an exception and
should not be used as an anticipated benefit for government
departments. The law shelters everyone under the same light
and should not be swirled for the benefit of a few. Considering
the fact that there was no proper explanation offered by the
Department for the delay except mentioning of various dates,
according to us, the Department has miserably failed to give any
acceptable and cogent reasons sufficient to condone such a huge
delay."

Eight years hence the judgment is still unheeded!

4. A reading of the aforesaid application shows that the reason for such an
inordinate delay is stated to be only "due to unavailability of the documents and
the process of arranging the documents". In paragraph 4 a reference has been
made to "bureaucratic process works, it is inadvertent that delay occurs”".

5. A preposterous proposition is sought to be propounded that if there is some
merit in the case, the period of delay is to be given a go-by. If a case is good on
merits, it will succeed in any case. It is really a bar of limitation which can even
shut out good cases. This does not, of course, take away the jurisdiction of the
Court in an appropriate case to condone the delay.

6. We are also of the view that the aforesaid approach is being adopted in
what we have categorized earlier as "certificate cases". The object appears to
be to obtain a certificate of dismissal from the Supreme Court to puta quietus to
the issue and thus, say that nothing could be done because the highest Court has
dismissed the appeal, it is to complete this formality and save the skin of officers who
may be at default that such a process is followed. We have on earlier occasions also
strongly deprecated such a practice and process. There seems to be no improvement.
The purpose of coming to this Court is not to obtain such certificates and if the
Government suffers losses, itistime when the concerned officer responsible for the
same bears the consequences. The irony is that in none of the cases any action is
taken against the officers, who sit on the files and do nothing. It is presumed that this
Court will condone the delay and even in making submissions, straight away counsels
appear to address on merits without referring even to the aspect of limitation as
happened in this case till we pointed out to the counsel that he must first address us
on the question of limitation.

7. We are thus, constrained to send a signal and we propose to do in all
matters today, where there are such inordinate delays that the Government or State
authorities coming before us must pay for wastage of judicial time which has its
own value. Such costs can be recovered from the officers responsible.
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8. Looking to the period of delay and the casual manner in which the application
has been worded, we consider appropriate to impose costs on the petitioner-State of
Rs.25,000/- (Rupees twenty five thousand) to be deposited with the Mediation and
Conciliation Project Committee. The amount be deposited in four weeks. The
amount be recovered from the officers responsible for the delay in filing the special
leave petition and a certificate of recovery of the said amount be also filed in this
Court within the said period of time.

9. The special leave petition is dismissed as time barred in terms aforesaid.

10.  Wemake it clear that if the aforesaid order is not complied within time, we
will be constrained to initiate contempt proceedings against the Chief Secretary.

11.  Acopyof the order be placed before the Chief Secretary, State of Madhya
Pradesh.

Petition dismissed

I.L.R. [2021] M.P. 4 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice Ashok Bhushan & Mr. Justice M.R. Shah
CA No. 3601/2020 decided on 3 November, 2020

SHRIRAM SAHU (DEAD) THROUGH LRs. & ors. ...Appellants
Vs.
VINOD KUMAR RAWAT & ors. ...Respondents

A. Civil Procedure Code (5 0of 1908), Section 114 v/w Order 47 Rule
1 — Review — Question of Possession — Pleading & Framing of Issues — Held —
Ample material to show that defendants admitted possession of plaintiff over
suit property — Necessary pleadings regarding possession present in plaint
and written statement — Plaintiff led evidence in this respect — Non-framing
of issue by trial Court regarding possession fades into insignificance — High
Court committed grave error in allowing review application, deleting the
observation made regarding possession —Impugned order set aside — Deleted
portion restored —Appeal allowed. (Paras11.1,13,14 & 15)

®. Rifaer gfear wfear (1908 &7 5), €IRT 114 WEYIST 3IRIT 47
fr 1 — gafdaleT — sea &1 937 — 3ifaa 9 fAarers favfaa (&3 & —
fifaeiRa — a8 gore @ fov gata et @ f& gfaardror 9 9 dufea w®
AT BT Heoll DR fHAT — Heol B AT A AMAIAD AMNIFH, I1<9d Td
forRaa were & SuRerd — ard) 3 59 Gee ¥ ey U3 foar — fa=ror =
§RT deol © Gae # faarare faxfaa 9 fear S=r agcadl= 8 oar @ — S=a
ST o $eol & a9 A fHAT 11 Y& g, YAfdaiad mdad A
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B 4 "R FfE SIRT B — e e T — FSHAT AT AT YR
fopar rar — ardiel w9 |

B. Civil Procedure Code (5 of 1908), Order 47 Rule 1 — Review —
Grounds — Held — When observation regarding possession was made on
appreciation of evidence/material on record, it cannot be said that there was
an error apparent on face of proceedings and required to be reviewed in
exercise of powers under Order 47 Rule 1 CPC. (Para10)

. Rifda gfear wiear (1908 &7 5), 1< 47 7399 1 — YafdeldT
— grerre — AaffEiRa — S Afd@ W "iea /9refl & {edied W) deol
Hae q [ULAT AT T o, I§ L1 Pl ol Gobdl f&b SrAaral ¥ ydbe Ffe of
IR AR 47, FrFT 1 Y. E. & siasfa wifdaal & yaiwr 9 gafdarea smféa
AT |

C. Civil Procedure Code (5 0of 1908), Section 114 r/w Order 47 Rule
1 — Review — Scope & Jurisdiction — Held- Order can be reviewed by Court
only on prescribed grounds mentioned in Order 47 Rule 1 CPC —Application
for review is more restricted than that of an appeal and Court has limited
jurisdiction — Power of review cannot be exercised as an inherent power nor

can an appellate power can be exercised in guise of power of review.
(Paras 6.2,7 & 9)

7. Rifaa gfear wfear (1908 &7 5), €T 114 G&Ulod 3T 47
e 1 — gafdetaT — aifia g sifereRar — sfifaiRa—ararea grRT smeer
&1 gAfd s dad e 47 a9 1 Ry, A Sfeafaa fafza fd = smenst
R fHar o1 ¥dar @ — Afddie- 28q Ad<d, U@ dfid 9 3ifdre Fdfea @ ek
AT o) W rffretiRar @ — gafdaie a1 wfaa &1 gyai, siatifza ufea
@ wu | 21 fHar o wedar iR 71 81 srdiell wfaa &1 yAT gafdais a1 ufe
& ®U A foar ST aear @ |

Casesreferred:

(2015) 3 SCC 624, (2009) 5 SCC 136, (2003) 7 SCC 52, (2006) 4 SCC 78,
(2000) 6 SC 224, AIR 1922 PC 112, AIR 1954 SC 526, (2009) 14 SCC 663, (1971)
3 SCC 844, AIR 1954 SC 440, AIR 1955 SC 233, (2008) 8 SCC 612.

JUDGMENT

The  Judgment of the Court was  delivered by:
M.R. SHAH, J.:- Leave granted.

Feeling aggrieved and dissatisfied with the impugned order dated
14.07.2017 passed by the High Court of Madhya Pradesh at Gwalior in Review
Petition No.465 of 2015 in First Appeal No.241 of 2005, by which the High Court
has allowed the said review petition filed by the respondent nos. 1 and 2 herein-
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original defendants nos. 1 and 2, and has reviewed the judgment and order dated
10.12.2013 passed in First Appeal No.241 of 2005 and has deleted the
observations made in para 20 of the said judgment and order more particularly
with respect to the observations made in para 20 as regards the possession of the
disputed house, which were in favour of the appellants - the original plaintiffs, the
appellants have preferred the present appeal.

2. The relevant facts leading to the present appeal in nutshell are as under:

That one Shri Ram Sahu, the predecessor of the appellants herein
instituted Civil Suit No.04A of 2005 before the Learned Trial Court against the
respondents herein - original defendants for declaration of registered Sale Deed
dated 25.03.1995 executed by original defendant no.3 in favour of original
defendant nos. 1 & 2 regarding House N0.28/955 (previous House No.3/1582),
situated in Sube Ki Payga, Jiwajiganj, Lashkar, as null and void and for permanent
injunction against defendant nos. 1 & 2 restraining defendant nos. 1 & 2 from
transferring the disputed property to any other person.

2.1.  That the original plaintiff Shri Ram Sahu claimed the ownership of the
disputed property on the basis of the will executed by one Chhimmabai executed
in his favour on 19.10.1993. The original plaintiff also claimed that he became the
sole owner on the death of the Chhimmabai and possession holder of the entire
house and in the same capacity; he is in continuous possession over the same. It
was the case on behalf of the defendants that the said Chhimmabai adopted
defendant No.3 and later on, she got registered the Adoption Deed on 13.05.1992
and that the original defendant no.3 sold the disputed property in favour of the
respondentnos. 1 & 2. The original plaintiff denied the adoption of defendant no.3
by the said Chhimmabai. The written statement was filed on behalf of the
respondents. They denied that the disputed property was the Joint Hindu Family
property. Defendant nos. 1 and 2 also claimed to be the hona fide purchasers and in
possession of the suit property.

2.2.  The Learned Trial Court framed the following issues:

"1.  Whether, the Disputed House No0.28/95 situated in Sube Ki
Payga, Jiwajiganj, Lashkar, Gwalior was purchased from the
income of Joint Hindu Family of Ghasilal and Mangaliya?

2. Whether, the wife of Ghasilal namely Chhimmabai had
executed Will of aforesaid House in favour of the Plaintiff on
19.10.1993?

3. Whether, Defendant No.3 was adopted by Ghasilal on
28.01.1985, which was got registered by Chhimmabai on
13.05.1992.
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4. Whether, Sale Deed dated 25.03.1995 regarding the disputed
house was executed by Defendant No.3 in favour of Defendant
Nos. 1 & 2 without having any right?

5. Whether, the Plaintiff is entitled to get the Registered Sale
Deed Dated 25.03.1995 as null and void?

6.  Whether, Plaintiff is entitled to receive Permanent Injunction
against the Defendant Nos. 1 & 2 for not to sell the disputed house?

7.  Whether, the Defendant Nos. 1 & 2 are entitled to receive
special compensation from the Plaintiff ? If Yes, then how much?

8. Relief & Costs."

2.3.  Both the parties led the evidence, oral as well as documentary, in support
of their respective claims.

2.4.  Original Plaintiff Shri Ram Sahu - appellant herein was examined as
PWI1. He was also cross-examined (his deposition shall be discussed herein
below). He also led the evidence in support of his claim that he is in possession of
the said property. On behalf of the defendants, defendant no.1 stepped into the
witness box and through him; the defendants also produced on record the
documentary evidences.

2.5.  On appreciation of the evidence, the Learned Trial Court dismissed the
suit. The Learned Trial Court disbelieved the case on behalf of plaintiff - appellant
herein that Chhimmabai executed the will in favour of the plaintiff - appellant.
The Learned Trial Court held that the defence had proved that defendant No.3 was
adopted by Ghasilal on 26.01.1985 which was got registered later on by
Chhimmabai vide Adoption Deed dated 13.05.1992.

2.6.  Feeling aggrieved and dissatisfied with the Judgment and decree passed
by the Learned Trial Court dismissing the suit, the original plaintiff - appellant
herein preferred First Appeal No.241 of 2005 before the High Court. That during
the pendency of the said appeal, respondent no.1 herein filed an application under
section 151 C.P.C. on 19.03.2012 for dismissing the appeal and for directing the
appellant herein to vacate the suit property. That during the pendency of the
appeal the original plaintiff - appellant herein filed an application under Order 6
Rule 17 of the CPC by which the plaintiff sought amendment in the relief clause as
regards the issuance of permanent injunction and restraining defendant nos.1 and
2 from dispossessing the plaintiffs forcibly from the disputed house. However, the
said application came to be dismissed by the High Court on the ground of delay
and latches (I.A. No.2244 of 2012). However, while dismissing the said
application the High Court granted permission to the appellants to file a separate
suit for the said relief against the defendants. Thereafter on appreciation of the
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evidence on record, the High Court dismissed the said appeal preferred by the
original plaintiff. However, while dismissing the appeal the High Court also made
observations as regards the possession of the disputed house and on analysis of the
deposition of PW1 and PW2 and considering the material on record and
considering the fact that during the pendency of the appeal the original defendant
no.l himself filed an application under Section 151 CPC on 02.12.2013 for
getting the possession from the plaintiff of the disputed house, which was
withdrawn, the High Court made observations in regards the possession of the
plaintiffs of the disputed house.

2.7 Thereafter almost 2 years after the judgment of the High Court in the First
Appeal, the Respondent Nos.1 & 2 herein - Original Defendant Nos. 1 & 2 filed an
application before the High Court seeking review of observations in para 20 of the
judgment as regards the possession of the disputed house. The said application
was opposed by the appellants herein. However, by the impugned order, the High
Court has allowed the review application and has ordered to delete para 20 of the
Judgment and order dated 10.12.2013 passed in First Appeal No.241 of 2005, by
observing that as regards the possession of the disputed property the issue of
possession was neither raised before the Learned Trial Court nor before the First
Appellate Court and even no issue with respect to possession was framed by the
Learned Trial Court.

2.8.  Feeling aggrieved and dissatisfied with the impugned order passed by the
High Court in allowing the review application and deleting para 20 of the
judgment and order dated 10.12.2013 passed in First Appeal No.241 of 2005, the
original plaintiffs have preferred the present appeal.

3. Shri A K. Srivastava, learned Senior Advocate appearing on behalf of the
appellants has made the following submissions, while assailing the impugned
order passed by the High Court passed in the review application.

(1) while passing the impugned order, the High Court has exceeded in its
jurisdiction, while exercising the review jurisdiction and has acted beyond the
scope and ambit of the review jurisdiction under Order 47 Rule 1 CPC;

(i) while exercising the review jurisdiction, the High Court ought not to have set
aside the specific finding given with respect to possession, which finding was
based on appreciation of evidence before the learned trial Court;

(ii1) the High Court has committed a grave error in deleting para 20 of the final
judgment and order dated 10.12.2013 passed in First Appeal No. 241/2005, in
exercise of its review jurisdiction inasmuch as, as such, there was no error
apparent on the face of the record, which was required to be corrected;

(iv) merely because the specific issue with respect to possession was not framed
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by the learned trial Court, cannot be a ground to set aside the finding by the High
Court, when such finding with respect to possession was on merits and on
appreciation of the evidence before the learned trial Court;

(v) as such, the High Court has committed a grave error in considering the issues
framed in another case being Civil Suit No. 3-A/2005, which was related to House
No. 28/956 and in which the parties were also different. It is submitted that the
High Court has mis-directed itself, while considering the issues framed in Civil
Suit No. 3 A/2005, related to House No. 28/956 and not considering the issues
framed in Civil Suit No. 4-A/2005;

(vi) the High Court ought to have appreciated that the issue of possession was at
large before the learned trial Court and, in fact, the parties also led evidence with
respect to possession. It is submitted that the High Court ought to have
appreciated that there was a specific averment in the plaint as well as in the
testimony of the plaintiff that he is in possession of the suit property, i.e., House
No.28/955;

(vii) the defendants did not led any evidence with respect to possession. It is
submitted therefore that when there were specific averments and pleadings in the
plaint in regard to possession, and even the plaintiff led the evidence specifically
on the possession, non-framing of the specific issue with respect to possession
would not vitiate the finding recorded by the High Court, which was on
appreciation of the material on record. In support of his submission, learned
Senior Advocate appearing on behalf of the appellants has relied upon the
following decisions of this Court, Sri Gangai Vinayagar Temple v. Meenakshi
Ammal (2015) 3 SCC 624; Bhuwan Singh v. Oriental Insurance Company Ltd.
(2009) 5 SCC 136; and Sayeda Akhtar v. Abdul Ahad (2003) 7 SCC 52. It is
submitted that all the parties were aware of the rival cases and the issue with
respect to possession was present and even the plaintiffs also led evidence on
possession, non-framing of the specific issue with respect to possession would be
non-significant. It is submitted that therefore the High Court has committed a
grave error in deleting para 20 of the final judgment and order dated 10.12.2013
passed in First Appeal No. 241/2005 with respect to possession mainly on the
ground that no issue was framed by the learned trial Court with respect to
possession;

3.1 Learned Senior Advocate appearing on behalf of the appellants has also
taken us to the relevant averments in the plaint as well as the written statement in
regard to possession. Learned Counsel appearing on behalf of the appellants has
also taken us to the testimony of the plaintiff - Shri Ram Sahu, as well as, the
deposition of one J.K. Sharma examined on behalf of the plaintiff. Learned Senior
Advocate has further submitted that there was no cross-examination by the
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defendants on the point of the plaintiffs possession. Learned Senior Advocate has
also heavily relied upon the application and affidavit dated 19.03.2012 in which
the respondents in an application filed under Section 151 of the CPC specifically
prayed to direct the appellants to vacate the suit property. It is submitted that
therefore, in fact, the respondents admitted the possession of the appellants. It is
submitted that not only that, but subsequently in the month of September, 2017,
the respondents filed a suit against the appellants for decree of possession,
compensation and mesne profits. It is submitted that therefore, as such, the
respondents herein specifically admitted the possession of the appellants in the
suit property;

3.2 TItis further submitted that the High Court ought to have appreciated that
the review application was filed with a malafide intention faced with the
proceedings under Section 340 read with Section 195 Cr.P.C and faced with the
order passed by the learned Magistrate directing to register the case against
respondent nos. 1 and 2 herein and others under Sections 193,465,471 and 120-B
ofthe IPC, dated 06.02.2016;

33 It is further submitted that, in fact, the appellants filed an application
before the High Court under Order 6 Rule 17 CPC (IA No. 2244/2012) to amend
the plaint by adding relief for the grant of decree of permanent injunction
restraining the respondents-defendants not to dispossess them forcibly. It is
submitted that the said application was opposed by the respondents herein by
submitting that they are not threatening to dispossess the appellants during the
pendency of the suit. Therefore, the High Court dismissed the said application
under Order 6 Rule 17 CPC reserving liberty in favour of the appellants to file a
separate suit for the aforesaid relief. It is submitted that therefore, as such, the
issue with respect to possession was at large even before the High Court;

3.4  Learned Senior Advocate appearing on behalf of the appellants has also
heavily relied upon the order passed by the learned Magistrate on an application
filed under Section 340 read with Section 195 Cr.P.C., in which the learned
Magistrate took note of the affidavit dated 19.03.2012 filed by the respondents
and also took note of the specific observation and finding with respect to
possession made in para 20 of the judgment and order dated 10.12.2013. It is
submitted that there is a specific finding given by the learned Magistrate on the
respondents' forging/creating/concocting the documents to show their
possession. It is submitted that only thereafter the learned Magistrate directed to
register the case against the respondents under Sections 193, 465,471 and 120-B
of the IPC, under the provisions of Section 340 Cr.P.C;

3.5 It is submitted that even subsequently the suit filed by the defendants-
respondents herein, filed in the year 2017, has been dismissed by the High Court
on the ground of limitation and the plaint has been rejected in exercise of powers
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3.6 Making the above submissions and relying upon the aforesaid decisions, it
is prayed to allow the present appeal.

4. Shri Punit Jain, Learned Advocate appearing on behalf of the respondents
while opposing the present appeal and supporting the impugned order passed by
the High Court has vehemently submitted that in the facts and circumstances of
the case the High Court has not committed an error in deleting para 20 of the
judgment and order dated 10.12.2013 passed in First Appeal No.241 of 2005 in
exercise of the review jurisdiction.

4.1 It is submitted that as such the original plaintiff filed the suit seeking
cancellation of the sale deed dated 25.03.1995 and permanent injunction to the
effect that the defendant nos. 1 & 2 (respondents herein) shall not transfer the
property to any other person. It is submitted that since no injunction from
dispossession was sought and only injunction against further transfer was sought
no issue was framed in respect of possession. It is submitted that therefore in
absence of any specific issue framed by the Learned Trial Court in respect of
possession of the property and when the suit was dismissed and even thereafter the
appeal also came to be dismissed, there was no reason and/or occasion for the
High Court to make any observation in respect of possession and therefore the
High Court has rightly deleted the observations made in para 20 in respect of
possession. It is submitted that during the lifetime of Shri Ghisa Lal Sahu, he was
in possession of the property. After his death, his wife Smt. Chhimmabai came
into possession of the property. She continued to be in possession and after her, the
adopted son - Dilip Kumar Sahu came into possession. The issue of adoption of
Shri Dilip Kumar Sahu was a subject matter of litigation in Suit No.4A of 2001,
where the said adoption and the adoption deed dated 13.05.1992 was challenged.
The said suit was finally dismissed by the High Court by an order dated
07.09.2009 in SA No.315 of 2005. The will setup by the petitioner dated
19.10.1993 was also a subject matter of suit No.45A of 2003 filed by Dilip Kumar
Sahu. The said suit was decreed by a judgment dated 07.09.2009 in SA N0.946 of
2005. Some parts of the property was in possession of Tenants - (i) Om Babu
Saxena and (i1) Kashmir Singh Yadav. Shri Dilip Kumar Sahu got possession from
the said tenants on 30.01.1995 by entering into compromises with them. Shri
Dilip Kumar Sahu executed sale deed dated 25.03.1995 in favour of the
Respondents. Under the said sale, possession of the property was given to the
respondents. The petitioner got possession of another portion of the property from
another tenant -Parvesh Singh Jadon pursuant to a judgment and decree dated
18.10.2014. The petitioner has not shown as to how, under what capacity and
when the petitioner came into possession of the property, constructive or
otherwise.
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4.2 So far as the withdrawal of the application dated 02.12.2013 in L.A.
No.1267 of 2012 which was filed by the respondents is concerned, it is submitted
that the said application was withdrawn since (i) no relief could have been
claimed arising out of a suit initiated by the plaintiffs and (ii) further the portion of
the property in possession of the estranged wife of the petitioner - Smt. Sheela
Sahu who was not a party to the said proceedings.

4.3 It 1s submitted even the application submitted by the petitioner under
Order 6 Rule 17 CPC to amend the prayer clause of permanent injunction
restraining the defendants from dispossessing the appellants forcibly from the
disputed house, came to be dismissed by the High Court, though with a
permission to file a separate suit but the petitioners had not filed any instant suit
for the aforesaid reliefs.

4.4 It is submitted that therefore when the issue in respect to possession was
neither before the Learned Trial Court nor before the High Court and despite the
same observations were made in para 20 in respect of possession, subsequently
the same has been rightly deleted in exercise of the review jurisdiction. It is
submitted that the Court has an inherent power to correct the error if subsequently
itis bound that some of the observations were made by error.

5. By the impugned order the High Court in exercise of powers under
Section 114 read with Order 47 Rule 1 CPC has allowed the review petition and
has reviewed the judgment and order dated 10.12.2013 passed in First Appeal
No.241 of 2005 insofar as deleting the observations made in Para 20 as regards the
possession of the disputed property, which were in favour of the appellants -
original plaintiffs. From the impugned order passed by the High Court, it appears
that the High Court has deleted the observations made in para 20 as regards
possession of the plaintiffs mainly/solely on the ground that the issue of
possession was neither before the Learned Trial Court nor was it before the First
Appellate Court and no such issue with respect to possession was framed by the
Learned Trial Court. Therefore, the short question falls for consideration before
this Court is, whether in the facts and circumstances of the case the High Court is
justified in allowing the review application in exercise of powers under Section
114 read with Order 47 Rule 1 CPC on the aforesaid grounds?

6. While considering the aforesaid question, the scope and ambit of the
Court's power under Section 114 read with Order 47 Rule 1 CPC is required to be
considered and for that few decisions of this Court are required to be referred to.

6.1 In the case of Haridas Das vs. Usha Rani Banik (Smt.) and Others, (2006)
4 SCC 78 while considering the scope and ambit of Section 114 CPC read with
Order47 Rule 1 CPCitis observed and held in paragraph 14 to 18 as under:

"14. In Meera Bhanja v. Nirmala Kumari Choudhury
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(1995) 1 SCC 170- it was held that:

"8. It is well settled that the review proceedings are not
by way of an appeal and have to be strictly confined to
the scope and ambit of Order 47 Rule 1 CPC. In
connection with the limitation of the powers of the
courtunder Order 47 Rule 1, while dealing with similar
jurisdiction available to the High Court while seeking
toreview the orders under Article 226 of the Constitution,
this Court, in Aribam Tuleshwar Sharma v. Aribam
Pishak Sharma, (1979) 4 SCC 389 speaking through
Chinnappa Reddy, J. has made the following pertinent
observations:

'Itis true there is nothing in Article 226 of the Constitution
to preclude the High Court from exercising the power of
review which inheres in every court of plenary jurisdiction
to prevent miscarriage of justice or to correct grave and
palpable errors committed by it. But, there are definitive
limits to the exercise of the power of review. The power
ofreview may be exercised on the discovery of new and
important matter or evidence which, after the exercise
of due diligence was not within the knowledge of the
person seeking the review or could not be produced by
him at the time when the order was made; it may be
exercised where some mistake or error apparent on the
face of the record is found, it may also be exercised on
any analogous ground. But, it may not be exercised on
the ground that the decision was erroneous on merits.
That would be the province of a court of appeal. A
power of review is not to be confused with appellate
power which may enable an appellate court to correct
all manner of errors committed by the subordinate
court.""

15. Aperusal of Order 47 Rule 1 shows that review of a
judgment or an order could be sought: (a) from the
discovery of new and important matters or evidence
which after the exercise of due diligence was not within
the knowledge of the applicant; (b) such important
matter or evidence could not be produced by the
applicant at the time when the decree was passed or
order made; and (c¢) on account of some mistake or error
apparent on the face of the record or any other sufficient
reason.

16. In Aribam Tuleshwar Sharma v. Aribam Pishak
Sharma, AIR 1979 SC 1047, this Court held that there

13
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are definite limits to the exercise of power of review. In
that case, an application under Order 47 Rule 1 read
with Section 151 of the Code was filed which was allowed
and the order passed by the Judicial Commissioner was
set aside and the writ petition was dismissed. On an
appeal to this Court it was held as under: (SCC p. 390,
para3)

"It is true as observed by this Court in Shivdeo Singh v.
State of Punjab, AIR 1963 SC 1909 there is nothing in
Article 226 ofthe Constitution to preclude a High Court
from exercising the power of review which inheres in
every court of plenary jurisdiction to prevent miscarriage
of justice or to correct grave and palpable errors
committed by it. But, there are definitive limits to the
exercise of the power of review. The power of review
may be exercised on the discovery of new and
important matter or evidence which, after the exercise
of due diligence was not within the knowledge of the
person seeking the review or could not be produced by
him at the time when the order was made; it may be
exercised where some mistake or error apparent on the
face of the record is found; it may also be exercised on
any analogous ground. But, it may not be exercised on
the ground that the decision was erroneous on merits.
That would be the province of a court of appeal. A
power of review is not to be confused with appellate
powers which may enable an appellate court to correct
all manner of errors committed by the subordinate
court."

17. The judgment in Aribam case has been followed in
Meera Bhanja. In that case, it has been reiterated that an
error apparent on the face of the record for acquiring
jurisdiction to review must be such an error which may
strike one on a mere looking at the record and would not
require any long-drawn process of reasoning. The
following observations in connection with an error
apparent on the face of the record in Satyanarayan
Laxminarayan Hegde v. Millikarjun Bhavanappa
Tirumale, AIR 1960 SC 137 were also noted:

"An error which has to be established by a long-drawn
process of reasoning on points where there may
conceivably be two opinions can hardly be said to be an
error apparent on the face of the record. Where an
alleged error is far from self-evident and if it can be

LL.R.[2021]M.P.
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established, it has to be established, by lengthy and
complicated arguments, such an error cannot be cured
by a writ of certiorari according to the rule governing
the powers of the superior court to issue such a writ."

18. It is also pertinent to mention the observations of
this Court in Parsion Devi v. Sumitri Devi, (1997) 8
SCC 715. Relying upon the judgments in Aribam and
Meera Bhanja it was observed as under:

"9. Under Order 47 Rule 1 CPC a judgment may be
open to review inter alia if there is a mistake or an
error apparent on the face of the record. An error
which is not self-evident and has to be detected by a
process of reasoning, can hardly be said to be an
error apparent on the face of the record justifying
the court to exercise its power of review under
Order 47 Rule 1 CPC. In exercise of the jurisdiction
under Order 47 Rule 1 CPC it is not permissible for
an erroneous decision to be 'reheard and corrected'.
A review petition, it must be remembered has a
limited purpose and cannot be allowed to be 'an

rn

appeal in disguise'.

6.2 In the case of Lily Thomas vs. Union of India, (2000) 6 SC 224, it is
observed and held that the power of review can be exercised for correction of a
mistake but not to substitute a view. Such powers can be exercised within the
limits of the statute dealing with the exercise of power.

It is further observed in the said decision that the words "any other
sufficient reason" appearing in Order 47 Rule 1 CPC must mean "a reason
sufficient on grounds at least analogous to those specified in the rule" as was held
in Chhajju Ram vs. Neki, AIR 1922 PC 112 and approved by this Court in Moran
Mar Basselios Catholicos vs Most Rev. Mar Poulose Athanasius, AIR 1954 SC
526. 12.3 In the case of Inderchand Jain vs. Motilal, (2009) 14 SCC 663 in
paragraphs 7 to 11 itis observed and held as under:

7. Section 114 of the Code of Civil Procedure (for short
"the Code") provides for a substantive power of review by a
civil court and consequently by the appellate courts. The
words "subject as aforesaid" occurring in Section 114 of the
Code mean subject to such conditions and limitations as
may be prescribed as appearing in Section 113 thereof and
for the said purpose, the procedural conditions contained in
Order 47 of the Code must be taken into consideration.
Section 114 of the Code although does not prescribe any
limitation on the power of the court but such limitations
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have been provided for in Order 47 of the Code; Rule 1
whereofreads as under:

"17. The power of a civil court to review its judgment/
decision is traceable in Section 114 CPC. The grounds on
which review can be sought are enumerated in Order 47
Rule 1 CPC, which reads as under:

'l. Application for review of judgment—(1) Any
person considering himselfaggrieved—

(a) by a decree or order from which an appeal is
allowed, but from which no appeal has been preferred,

(b) by a decree or order from which no appeal is
allowed, or

(c) by adecision on a reference from a Court of Small
Causes,

and who, from the discovery of new and important matter or
evidence which, after the exercise of due diligence, was not
within his knowledge or could not be produced by him at
the time when the decree was passed or order made, or on
account of some mistake or error apparent on the face of the
record, or for any other sufficient reason, desires to obtain a
review of the decree passed or order made against him, may
apply for a review of judgment of the court which passed
the decree or made the order.'"

8. Anapplication for review would lie inter alia when
the order suffers from an error apparent on the face of the
record and permitting the same to continue would lead to
failure of justice. In Rajendra Kumar v. Rambai this Court
held: (SCCp. 514, para6)

"6. The limitations on exercise of the power of review
are well settled. The first and foremost requirement of
entertaining a review petition is that the order, review of
which is sought, suffers from any error apparent on the face
of the order and permitting the order to stand will lead to
failure of justice. In the absence of any such error, finality
attached to the judgment/order cannot be disturbed."

9. The power of review can also be exercised by the
court in the event discovery of new and important matter or
evidence takes place which despite exercise of due
diligence was not within the knowledge of the applicant or
could not be produced by him at the time when the order
was made. An application for review would also lie if the
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order has been passed on account of some mistake.
Furthermore, an application for review shall also lie for any
other sufficient reason.

10. It is beyond any doubt or dispute that the review
court does not sit in appeal over its own order. A rehearing
of the matter is impermissible in law. It constitutes an
exception to the general rule that once a judgment is signed
or pronounced, it should not be altered. It is also trite that
exercise of inherent jurisdiction is not invoked for reviewing
any order.

11. Review is not appeal in disguise. In Lily Thomas v.
Union of India this Court held: (SCC p. 251, para 56)

"56. It follows, therefore, that the power of review can
be exercised for correction of a mistake but not to substitute
a view. Such powers can be exercised within the limits of
the statute dealing with the exercise of power. The review
cannot be treated like an appeal in disguise."

17

7. The dictionary meaning of the word "review" is "the act of looking, offer
something again with a view to correction or improvement". It cannot be denied
that the review is the creation of a statute. In the case of Patel Narshi Thakershi
vs. Pradyumansinghji Arjunsinghji, (1971) 3 SCC 844, this Court has held that
the power of review is not an inherent power. It must be conferred by law either
specifically or by necessary implication. The review is also not an appeal in

disguise.

8. What can be said to be an error apparent on the face of the proceedings has
been dealt with and considered by this Court in the case of 7.C. Basappa vs.

T'Nagappa, AIR 1954 SC 440. It is held that such an error is an error which is a

patent error and not a mere wrong decision. In the case of Hari Vishnu Kamath vs.
Ahmad Ishaque, AIR 1955 SC 233, itis observed as under:

"It is essential that it should be something more than a mere

error; it must be one which must be manifest on the face of the
record. The real difficulty with reference to this matter, however, is
not so much in the statement of the principle as in its application to
the facts of a particular case. When does an error cease to be mere
error, and become an error apparent on the face of the record?
Learned counsel on either side were unable to suggest any clear-cut
rule by which the boundary between the two classes of errors could
be demarcated."

8.1 In the case of Parsion Devi vs. Sumitri Devi, (Supra) in paragraph 7 to 9 it

isobserved and held as under:
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7. 1t is well settled that review proceedings have to be strictly
confined to the ambit and scope of Order 47 Rule 1 CPC. In
Thungabhadra Industries Ltd. v. Govt. of A.P., AIR 1964 SC 1372
this Court opined:

"What, however, we are now concerned with is whether the
statement in the order of September 1959 that the case did not
involve any substantial question of law is an 'error apparent on the
face of the record'). The fact that on the earlier occasion the Court
held on an identical state of facts that a substantial question of law
arose would not per se be conclusive, for the earlier order itself
might be erroneous. Similarly, even if the statement was wrong, it
would not follow that it was an 'error apparent on the face of the
record', for there is a distinction which is real, though it might not
always be capable of exposition, between a mere erroneous
decision and a decision which could be characterised as vitiated by
'error apparent’. A review is by no means an appeal in disguise
whereby an erroneous decision is reheard and corrected, but lies
only for patent error."

8. Again, in Meera Bhanja v. Nirmala Kumari Choudhury,
(1995) 1 SCC 170 while quoting with approval a passage from
Aribam Tuleshwar Sharma v. Aribam Pishak Sharma (supra) this
Court once again held that review proceedings are not by way of an
appeal and have to be strictly confined to the scope and ambit of
Order47 Rule 1 CPC.

9. Under Order 47 Rule 1 CPC a judgment may be open to
review inter alia if there is a mistake or an error apparent on the face
of the record. An error which is not self-evident and has to be
detected by a process of reasoning, can hardly be said to be an error
apparent on the face of the record justifying the court to exercise its
power of review under Order 47 Rule 1 CPC. In exercise of the
jurisdiction under Order 47 Rule 1 CPC it is not permissible for an
erroneous decision to be "reheard and corrected". A review
petition, it must be remembered has a limited purpose and cannot
be allowed to be "an appeal in disguise".

8.2  In the case of State of West Bengal and Others vs. Kamal Sengupta and
Anr. ,(2008) 8 SCC 612, this Court had an occasion to consider what can be said to
be "mistake or error apparent on the face of record". In para 22 to 35 it is observed
and held as under:

"22. The term "mistake or error apparent" by its very
connotation signifies an error which is evident per se from the
record of the case and does not require detailed examination,
scrutiny and elucidation either of the facts or the legal position. If
an error is not self-evident and detection thereof requires long
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debate and process of reasoning, it cannot be treated as an error
apparent on the face of the record for the purpose of Order 47 Rule 1
CPC or Section 22(3)(f) of the Act. To put it differently an order or
decision or judgment cannot be corrected merely because it is
erroneous in law or on the ground that a different view could have
been taken by the court/tribunal on a point of fact or law. In any
case, while exercising the power of review, the court/tribunal
concerned cannot sit in appeal over its judgment/decision.

23. We may now notice some of the judicial precedents in
which Section 114 read with Order 47 Rule 1 CPC and/or Section
22(3)(f) of the Act have been interpreted and limitations on the
power of the civil court/tribunal to review its judgment/decision
have been identified.

24. In Rajah Kotagiri Venkata Subbamma Rao v. Rajah
Vellanki Venkatrama Rao (1899-1900) 27 IA 197 the Privy Council
interpreted Sections 206 and 623 of the Civil Procedure Code and
observed: (IAp.205)

"... Section 623 enables any of the parties to apply for a
review of any decree on the discovery of new and important matter
and evidence, which was not within his knowledge, or could not be
produced by him at the time the decree was passed, or on account of
some mistake or error apparent on the face of the record, or for any
other sufficient reason. It is not necessary to decide in this case
whether the latter words should be confined to reasons strictly
ejusdem generic with those enumerated, as was held in Roy
Meghraj v. Beejoy Gobind Burrah ILR (1875) 1 Cal 197. In the
opinion of Their Lordships, the ground of amendment must at any
rate be something which existed at the date of the decree, and the
section does not authorise the review of a decree which was right
when it was made on the ground of the happening of some
subsequent event."

(emphasis added)

25. In Hari Sankar Pal v. Anath Nath Mitter, 1949 FCR 36 a
five-Judge Bench of the Federal Court while considering the
question whether the Calcutta High Court was justified in not
granting relief to non-appealing party, whose position was similar
to that of the successful appellant, held: (FCR p. 48)

"That a decision is erroneous in law is certainly no ground for
ordering review. If the court has decided a point and decided it
erroneously, the error could not be one apparent on the face of the
record or even analogous to it. When, however, the court disposes
of'a case without adverting to or applying its mind to a provision of
law which gives it jurisdiction to act in a particular way, that may
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amount to an error analogous to one apparent on the face of the
record sufficient to bring the case within the purview of Order 47
Rule 1, Civil Procedure Code."

26. In Moran Mar Basselios Catholicos v. Mar Poulose
Athanasius (supra) this Court interpreted the provisions contained
in the Travancore Code of Civil Procedure which are analogous to
Order 47 Rule 1 and observed:

"32. ... Under the provisions in the Travancore Code of Civil
Procedure which is similar in terms to Order 47 Rule 1 of our Code
of Civil Procedure, 1908, the court of review has only a limited
jurisdiction circumscribed by the definitive limits fixed by the
language used therein.

It may allow a review on three specified grounds, namely, (i)
discovery of new and important matter or evidence which, after the
exercise of due diligence, was not within the applicant's knowledge
or could not be produced by him at the time when the decree was
passed, (ii) mistake or error apparent on the face of the record and
(iii) for any other sufficient reason.

Ithas been held by the Judicial Committee that the words 'any
other sufficient reason' must mean 'a reason sufficient on grounds,

rn

leastanalogous to those specified in the rule'.

27. In Thungabhadra Industries Ltd. v. Govt. of A.P.
(supra) it was held that a review is by no means an appeal in
disguise whereof an erroneous decision can be corrected.

28. In Parsion Devi v. Sumitri Devi (Supra) it was held as
under: (SCCp.716)

"Under Order 47 Rule 1 CPC a judgment may be open to
review inter alia if there is a mistake or an error apparent on the face
of the record. An error which is not self-evident and has to be
detected by a process of reasoning, can hardly be said to be an error
apparent on the face of the record justifying the court to exercise its
power of review under Order 47 Rule 1 CPC. In exercise of the
jurisdiction under Order 47 Rule 1 CPC it is not permissible for an
erroneous decision to be 'reheard and corrected'. There is a clear
distinction between an erroneous decision and an error apparent
on the face of the record. While the first can be corrected by the
higher forum, the latter only can be corrected by exercise of the
review jurisdiction. A review petition has a limited purpose and

rn

cannot be allowed to be 'an appeal in disguise’.

29. In Haridas Das v. Usha Rani Banik, (supra) this Court
made a reference to the Explanation added to Order 47 by the Code
of Civil Procedure (Amendment) Act, 1976 and held:
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"13. In order to appreciate the scope of a review, Section 114
CPC has to be read, but this section does not even adumbrate the
ambit of interference expected of the court since it merely states
that it 'may make such order thereon as it thinks fit'. The parameters
are prescribed in Order 47 CPC and for the purposes of this lis,
permit the defendant to press for a rehearing 'on account of some
mistake or error apparent on the face of the records or for any other
sufficient reason'. The former part of the rule deals with a situation
attributable to the applicant, and the latter to a jural action which is
manifestly incorrect or on which two conclusions are not possible.
Neither of them postulate a rehearing of the dispute because a party
had not highlighted all the aspects of the case or could perhaps have
argued them more forcefully and/or cited binding precedents to the
court and thereby enjoyed a favourable verdict. This is amply
evident from the Explanation to Rule 1 of Order 47 which states
that the fact that the decision on a question of law on which the
judgment of the court is based has been reversed or modified by the
subsequent decision of a superior court in any other case, shall not
be a ground for the review of such judgment. Where the order in
question is appealable the aggrieved party has adequate and
efficacious remedy and the court should exercise the power to
review its order with the greatest circumspection."”

30. In Aribam Tuleshwar Sharma v. Aribam Pishak Sharma
(Supra) this Court considered the scope of the High Courts' power
to review an order passed under Article 226 of the Constitution,
referred to an earlier decision in Shivdeo Singh v. State of Punjab
(Supra) and observed: (Aribam Tuleshwar case (Supra), SCC p.
390, para 3)

"3. ... Itis true as observed by this Court in Shivdeo Singh v.
State of Punjab (Supra), there is nothing in Article 226 of the
Constitution to preclude a High Court from exercising the power of
review which inheres in every court of plenary jurisdiction to
prevent miscarriage of justice or to correct grave and palpable
errors committed by it. But, there are definitive limits to the
exercise of the power of review. The power of review may be
exercised on the discovery of new and important matter or evidence
which, after the exercise of due diligence was not within the
knowledge of the person seeking the review or could not be
produced by him at the time when the order was made; it may be
exercised where some mistake or error apparent on the face of the
record is found; it may also be exercised on any analogous ground.
But, it may not be exercised on the ground that the decision was
erroneous on merits. That would be the province of a court of
appeal. A power of review is not to be confused with appellate
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powers which may enable an appellate court to correct all manner
of errors committed by the subordinate court."

31.In K. 4jit Babu v. Union of India, (1997) 6 SCC 473, it was
held that even though Order 47 Rule 1 is strictly not applicable to
the tribunals, the principles contained therein have to be extended
to them, else there would be no limitation on the power of review
and there would be no certainty or finality of a decision. A slightly
different view was expressed in Gopabandhu Biswal v. Krishna
Chandra Mohanty, (1998) 4 SCC 447). In that case it was held that
the power of review granted to the tribunals is similar to the power
ofacivil courtunder Order 47 Rule 1.

32. In A4jit Kumar Rath v. State of Orissa, (1999) 9 SCC 596,
this Court reiterated that power of review vested in the Tribunal is
similar to the one conferred upon a civil court and held: (SCC p.
608, paras 30-31)

"30. The provisions extracted above indicate that the power
ofreview available to the Tribunal is the same as has been givento a
court under Section 114 read with Order 47 CPC. The power is not
absolute and is hedged in by the restrictions indicated in Order 47.
The power can be exercised on the application of a person on the
discovery of new and important matter or evidence which, after the
exercise of due diligence, was not within his knowledge or could
not be produced by him at the time when the order was made. The
power can also be exercised on account of some mistake or error
apparent on the face of the record or for any other sufficient reason.
Areview cannot be claimed or asked for merely for a fresh hearing
or arguments or correction of an erroneous view taken earlier, that is
to say, the power of review can be exercised only for correction of a
patent error of law or fact which stares in the face without any
elaborate argument being needed for establishing it. /¢t may be
pointed out that the expression 'any other sufficient reason' used in
Order 47 Rule 1 means a reason sufficiently analogous to those
specifiedin the Rule.

31. Any other attempt, except an attempt to correct an
apparent error or an attempt not based on any ground set out in
Order 47, would amount to an abuse of the liberty given to the
Tribunal under the Act to review its judgment."

33. In State of Haryana v. M.P. Mohla, (2007) 1 SCC 457 this
Court held as under: (SCC pp. 465-66, para27)

"27. A review petition filed by the appellants herein was not
maintainable. There was no error apparent on the face of the record.
The effect of a judgment may have to be considered afresh in a
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separate proceeding having regard to the subsequent cause of
action which might have arisen but the same by itself may not be a
ground for filing an application for review."

34. In Gopal Singh v. State Cadre Forest Olfficers' Assn.,
(2007) 9 SCC 369 this Court held that after rejecting the original
application filed by the appellant, there was no justification for the
Tribunal to review its order and allow the revision of the appellant.
Some of the observations made in that judgment are extracted
below: (SCCp. 387, para40)

"40. The learned counsel for the State also pointed out that
there was no necessity whatsoever on the part of the Tribunal to
review its own judgment. Even after the microscopic examination
of the judgment of the Tribunal we could not find a single reason in
the whole judgment as to how the review was justified and for what
reasons. No apparent error on the face of the record was pointed,
nor was it discussed. Thereby the Tribunal sat as an appellate
authority over its own judgment. This was completely impermissible
and we agree with the High Court (Sinha, J.) that the Tribunal has
travelled out of its jurisdiction to write a second order in the name
of reviewing its own judgment. In fact the learned counsel for the
appellant did not address us on this very vital aspect."

35. The principles which can be culled out from the
abovenoted judgments are:

(i) The power of the Tribunal to review its order/decision
under Section 22(3)(f) of the Act is akin/analogous to the power of a
civil court under Section 114 read with Order 47 Rule 1 CPC.

(ii) The Tribunal can review its decision on either of the
grounds enumerated in Order 47 Rule 1 and not otherwise.

(iii) The expression "any other sufficient reason" appearing
in Order 47 Rule 1 has to be interpreted in the light of other
specified grounds.

(iv) An error which is not self-evident and which can be
discovered by a long process of reasoning, cannot be treated
as an error apparent on the face of record justifying exercise
of power under Section 22(3)(f).

v) An erroneous order/decision cannot be corrected in
the guise of exercise of power of review.

(vi) A decision/order cannot be reviewed under Section
22(3)() on the basis of subsequent decision/judgment of a
coordinate or larger Bench of'the tribunal or of a superior court.
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(vii)  While considering an application for review, the
tribunal must confine its adjudication with reference to material
which was available at the time of initial decision. The happening
of some subsequent event or development cannot be taken note of
for declaring the initial order/decision as vitiated by an error
apparent.

(viii)  Mere discovery of new or important matter or
evidence is not sufficient ground for review. The party seeking
review has also to show that such matter or evidence was not within
its knowledge and even after the exercise of due diligence, the same
could notbe produced before the court/tribunal earlier."

9. To appreciate the scope of review, it would be proper for this Court to
discuss the object and ambit of Section 114 CPC as the same is a substantive
provision for review when a person considering himself aggrieved either by a
decree or by an order of Court from which appeal is allowed but no appeal is
preferred or where there is no provision for appeal against an order and decree,
may apply for review of the decree or order as the case may be in the Court, which
may order or pass the decree. From the bare reading of Section 114 CPC, it
appears that the said substantive power of review under Section 114 CPC has not
laid down any condition as the condition precedent in exercise of power of review
nor the said Section imposed any prohibition on the Court for exercising its power
to review its decision. However, an order can be reviewed by a Court only on the
prescribed grounds mentioned in Order 47 Rule 1 CPC, which has been
elaborately discussed hereinabove. An application for review is more restricted
than that of an appeal and the Court of review has limited jurisdiction as to the
definite limit mentioned in Order 47 Rule 1 CPC itself. The powers of review
cannot be exercised as an inherent power nor can an appellate power can be
exercised in the guise of power of review.

10. Considered in the light of the aforesaid settled position, we find that the
High Court has clearly overstepped the jurisdiction vested in the Court under
Order 47 Rule 1 CPC. No ground as envisaged under Order 47 Rule 1 CPC has
been made out for the purpose of reviewing the observations made in para 20. Itis
required to be noted and as evident from para 20, the High Court made
observations in para 20 with respect to possession of the plaintiffs on appreciation
of evidence on record more particularly the deposition of the plaintiff (PW1) and
his witness PW2 and on appreciation of the evidence, the High Court found that
the plaintiff is in actual possession of the said house. Therefore, when the
observation with respect to the possession of the plaintiff were made on
appreciation of evidence/material on record, it cannot be said that there was an
error apparent on the face of proceedings which were required to be reviewed in
exercise of powers under Order 47 Rule 1 CPC. At this stage, it is required to be
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noted that even High Court while making observations in para 20 with respect to
plaintiff in possession also took note of the fact that the defendant nos. 1 and 2 -
respondents herein themselves filed an application being [.A. No.1267 of 2012
which was filed under Section 151 CPC for getting the possession of the disputed
house from the appellants and the said application was dismissed as withdrawn.
Therefore, the High Court took note of the fact that even according to the
defendant nos. 1 & 2 the appellants were in possession of the disputed house.
Therefore, in light of the fact situation, the High Court has clearly erred in deleting
para 20 in exercise of powers under Order 47 Rule 1 CPC more particularly in the
light of the settled preposition of law laid down by this Court in the aforesaid
decisions.

11.  Now so far as the submission on behalf of the respondents -original
defendant nos. 1 & 2 and the reasons given by the High Court while allowing the
review application and deleting para 20 that no issue was framed by the learned
Trial Court with respect to possession and/or there was no issue before the
Learned Trial Court with respect to the possession and therefore the observations
made in para 20 with respect to possession of the plaintiff -appellant herein was
unwarranted and therefore, the same was rightly deleted is concerned first of all
on the aforesaid ground the powers under Order 47 Rule 1 could not have been
exercised. At the most, observations made in para 20 can be said to be erroneous
decision, though for the reasons stated herein below the same cannot be said to be
erroneous decision and as observed hereinabove the said observations were made
on appreciation of evidence on record, the aforesaid cannot be a ground to
exercise of powers under Order 47 Rule 1 CPC.

I1.1 Even otherwise non-framing of the issue with respect to possession
would have no bearing and/or it fades into insignificance. It is required to be noted
that there were necessary pleadings with respect to possession in the plaint as well
as in the written statement. Even the parties also led the evidence on the
possession. The original plaintiff - appellant herein led the evidence with
supporting documents to show his possession and to that, there was no cross-
examination by the defendants - respondents. The defendants - respondents did
not lead any evidence to show their possession. Therefore, the parties were aware
of the rival cases. On a holistic and comprehensive reading of the pleadings and
the deposition of PW1 and PW2, it is unescapable that the plaintiff had intendedly,
directly and unequivocally raised in its pleadings the question of possession. As
observed hereinabove even in the written statement, the defendants also made an
averment with respect to possession. Thus neither prejudice was caused nor the
proceedings can be said to have been vitiated for want of framing the issue. As
observed and held by this Court in the case of Sri Gangai Vinayagar Temple vs.
Meenakshi Ammal and Others, (Supra), if the parties are aware of the rival cases,
the failure to formally formulate the issue fades into insignificance when an



26 Shri Ram Sahu (Dead) Through LRs. Vs Vinod Kumar Rawat (SC)  [.L.R.[2021]M.P.

extensive evidence has been recorded without any demur. Even the observations
made by the High Court that there was no issue with respect to possession before
the Learned Trial Court and/or even before the High Court is not correct. As
observed hereinabove in the pleadings in the plaint and even in the written
statement filed by the defendants, there were necessary averments with respect to
possession. Even the parties also led the evidence on possession.

12. Hence, on the grounds stated in the impugned order, the High Court in
exercise of review jurisdiction could not have without sufficient and just reasons
reviewed its own judgment and order and deleted the observations made in para
20 with respect to possession.

13. Even otherwise there is ample material on record to suggest/show the
possession of the appellants herein/original plaintiff. During the pendency of the
appeal the respondents -original defendant nos. 1 and 2 filed an application under
Section 151 CPC for dismissing the appeal filed by the appellant and for directing
the appellant - original plaintiff to vacate the suit property. In the said application
filed on 19.03.2012 the respondents -original defendant nos. 1 & 2 never stated
that they are in possession of the disputed suit house. On the contrary, they prayed
for an order directing the appellants - original plaintiff to vacate the suit property.
The said application for whatever reasons was withdrawn. During the pendency
of the appeal, the appellants filed an application under Order 6 Rule 17 of the CPC
by which the appellants sought amendment in the relief clause as regards the issue
of permanent injunction restraining the respondents -defendant nos. 1 and 2 from
dispossessing the appellants forcibly from the disputed house. The said
application was opposed by the respondents - original defendants. It was
submitted that the proposed averment is not necessary at the appellate stage as no
averments have been pleaded in the application as to why such a prayer is sought
belatedly. It was also submitted that if during the pendency of the suit the plaintiffs
have neither been threatened nor have been sought to be dispossessed of the
aforesaid property such a prayer at the appellate stage may not be entertained. The
High Court dismissed the said application, not on merits but on the ground that the
same was submitted belatedly. However, the High Court dismissed the said
application with the grant of permission to file a separate suit for the aforesaid
reliefagainst the defendants.

13.1  Atthis stage, it is required to be noted that after a period of approximately
three years from the date of disposal of the First Appeal 16.04.2005 by the High
Court and after the impugned order dated 14.07.2017 passed by the High Court in
review application, the defendant nos. 1 and 2 - respondents herein in fact filed a
separate suit in the Court of Learned Civil Judge, Class I, Gwalior against the
appellants herein for receiving possession of the disputed house and
compensation, in which the possession of the appellants has been admitted. In the
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said suit, it is pleaded that the plaintiffs have sent a legal notice to the said
defendants -appellants herein, through the Advocate on 09.08.2017 and
demanded to vacate the disputed place but have not vacated and handed over the
possession of the disputed place.

14.  The sum and substance of the aforesaid discussion is that the High Court
has committed a grave error in allowing the review application and deleting the
observations made in para 20 of'its order dated 10.12.2013 passed in First Appeal
No.17.04.2005 in exercise of powers under Section 114 read with Order 47 Rule 1
CPC. Under the circumstances the impugned order is unsustainable and deserves
to be quashed and set aside.

15.  Inview of the above and for the reasons stated hereinabove, the appeal is
allowed. The above impugned order dated 14.07.2017 passed by the High Court
of Madhya Pradesh at Gwalior in Review Petition No.465 of 2015 in First Appeal
No.241 of 2005 is hereby quashed and set aside and consequently para 20 of the
judgment and order 10.12.2013 passed in First Appeal No.241 of 2005 is hereby
restored.

No costs.

Appeal allowed
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Notice — Principle of Natural Justice — Held — Action of blacklisting neither
expressly proposed in show cause notice nor could be inferred from its
language, even the relevant clause of bid document is not mentioned, so as to
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against the same — It does not fulfill requirement of a valid show cause notice
for blacklisting — Such order is contrary to principle of natural justice —
Order passed by High Court set aside — Order of blacklisting appellant for
future tenders is quashed — Appeal allowed. (Paras 24 to 27)
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JUDGMENT

The Judgment of the Court was delivered by
S. ABDUL NAZEER, J. :- Leave granted.

2. This appeal is directed against the order dated 13.02.2019 passed by the
High Court of Madhya Pradesh at Jabalpur in Writ Petition No. 2778 0f2019. By
the impugned order, the High Court has dismissed the writ petition and has upheld
the validity of the order dated 09.01.2019 passed by respondent no.1, namely
Food Corporation of India (for short 'the Corporation') through its Deputy
General Manager (Personnel), who is respondent no. 2 herein, to terminate a
contract of service with the appellant and to blacklist the appellant from
participating in any future tenders of the Corporation for a period of 5 years.

3. The Corporation had issued a Bid Document on 25.11.2016 inviting bids
for appointment of a recruitment agency to conduct the process of recruitment for
hiring watchmen for the Corporation's office. The appellant submitted its bid on
21.12.2016 and was eventually declared as the successful bidder vide the
Corporation's letter dated 28.03.2017. After completion of the formalities, the
appellant was appointed for a period of 2 years w.e.f. 14.02.2017 for undertaking
the tendered work of conducting recruitment of watchmen for the Corporation.

4. As partofits work, on 01.04.2018, the appellant conducted a written exam
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for eligible aspirants for the post of watchman with the Corporation at various
centres in Madhya Pradesh. On the same day, a Special Task Force of Bhopal
Police arrested 50 persons in Gwalior, who were in possession of certain
handwritten documents which prima facie appeared to be the question papers
related to the examination conducted by the appellant. The police filed a charge
sheet on 03.08.2018 against certain persons including an employee of the
appellant. Upon receipt of the above information, the Corporation issued a show
cause notice dated 10.04.2018 to the appellant informing the appellant about the
said arrest and seizure of documents which appeared to contain question papers
related to the examination conducted by the appellant. This notice alleged that the
appellant had breached various clauses of the Bid Document dated 25.11.2016 on
the ground that it was the sole responsibility of the appellant to prepare and
distribute the question papers as well as conduct the examination in a highly
confidential manner. Several clauses of the Bid Document were listed in the said
notice dated 10.04.2018 and the Corporation alleged that the appellant had
violated the same due to its abject failure and clear negligence in ensuring smooth
conduct of the examination. The said notice directed the appellant to furnish an
explanation within 15 days, failing which an appropriate ex-parte decision would
be taken by the Corporation.

5. The appellant replied to the aforesaid notice vide its letter dated
12.04.2018 denying any negligence or leak of question papers from its end. In its
communication, the appellant furnished several factual justifications in support
of its position and also requested the Corporation to make the documents seized
by the police available to the appellant for forensic analysis. These documents
were provided to the appellant vide the Corporation's letter dated 18.10.2018. The
Corporation addressed another letter dated 22.10.2018 calling upon the appellant
to submit its final reply/explanation. Thereafter, on 27.10.2018, the appellant
submitted an Observation Report-cum-Reply/Explanation which compared the
seized documents with the original question papers and contended that there were
many dissimilarities between the two and thus there had been no leakage or
dissemination of the original question papers.

6. By its aforesaid order dated 09.01.2019, the Corporation concluded that
the shortcomings/negligence on part of the appellant stood established beyond
any reasonable doubt and proceeded to terminate its contract with the appellant
and also blacklisted the appellant from participating in any future tenders of the
corporation for a period of 5 years. Further, the appellant's security deposit with
the Corporation was forfeited and the appellant was directed to execute the
unexpired portion of the contract at its own cost and risk.

7. Aggrieved by the above order of the Corporation, the appellant, after
issuing a legal notice, filed Writ Petition No. 2778 of 2019 before the High Court.
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This petition came to be dismissed by the High Court's aforesaid order dated
13.02.2019 which is under challenge before us.

8. At the outset, it may be noted that Shri Gourab Banerji, learned senior
counsel for the appellant, has submitted that the appellant only seeks to contest the
issue of blacklisting and not the termination of the contract between the appellant
and the Corporation. Thus, the sole issue that falls for determination before us is
whether the Corporation was entitled to and justified in blacklisting the appellant
for 5 years from participating in its future tenders.

9. Before delving into the contentions of the parties, it would be useful to
extract some of the provisions of the Corporation's Bid Document dated
25.11.2016 which would be material to determining the validity of the
blacklisting order dated 09.01.2019:

" INSTRUCTIONS TO BIDDERS
XXX XXX XXX

10.DISQUALIFICATION CONDITIONS: Bidder who have
been blacklisted or otherwise debarred by FCI or central/state
Govt. or any central/ State PSU / Statutory Corporations, wiil
be ineligible during the period of such blacklisting.

10.1  Any Bidder whose contract with FCI or central/state
Govt. or any central/State PSU/Statutory Corporations has
been terminated before the expiry of the contract period for
breach of any terms and conditions at any point of time during
the last five years, shall be ineligible.

10.2  Bidder whose Earnest Money Deposit and/or Security
Deposit have been forfeited by the FCI or central/state Govt. or
any central/State PSU/Statutory Corporations, during the last
five years, for breach of any terms and conditions, shal be
ineligible.

XXX XXX XXX
25. CORRUPT PRACTICES:

25.4 Any corrupt practice indulged by the agency or any of its

employee at any of the stages of the recruitment including
preparation of the question paper, distribution of question

paper, conducting of the exams, valuation of the answer sheets,

declaration of results etc. shall lead to immediate cancelation of
the contact and the agency shall be liable for appropriate legal
action without prejudice to any other clause in the contract.
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XXX XXX XXX
42. TERMINATION OF CONTRACT:
42.1 By Corporation

(ii) The FCI shall also have, without prejudice to other rights
and remedies, the right in the event of breach by the Bidder of
any of the terms and conditions of the contract, or failing to
observe any of the provisions, obligations governing the
contract, to terminate the contract forthwith and to get the work
done for the unexpired period of the contract at the risk and cost
of the Agency and to forfeit the Security Deposit or any part
thereof for recovery of all losses, damages, costs and expenses
which may be incurred by FCI consequent to such termination
and / or in completing the assignment. FCI may also effect
recovery from other sums then due to the Agency or which at any
time thereafter may become due under this or any other contract
with FCI. In case the sum is not sufficient to cover the full
amounts recoverable, the Agency shall pay FCI on demand the
entire remaining balance due.

(iii) FCI may at any time without assigning any reason
terminate the contract without any liability by giving 7 working
days'notice to the bidder."

10.  On behalf of the appellant, it was submitted by Shri Banerji that the
Corporation had no power under the above quoted or any other provisions of the
Bid Document dated 25.11.2016 to blacklist the appellant. It was argued that
above quoted Clause 10 titled "Disqualifications Conditions", which has been
relied upon by the Corporation, merely lays down eligibility criteria and does not
grant any power of future blacklisting. It was further alleged that the said clause
was also not mentioned in the show cause notice dated 10.04.2018 issued by the
Corporation. The said show cause notice was also impinged upon by the appellant
by submitting that it failed to meet the requirements of natural justice as it neither
mentioned the grounds necessitating action nor specified what actions were
proposed to be taken. Thus, Shri Banerji submitted that in the absence of a valid
show cause notice, the consequent blacklisting order cannot be sustained. He
further highlighted the outsized impact of the Corporation's impugned order on
the appellant in as much as the Corporation's branches in other States as well as
other government corporations have now issued as many as 5 notices to the
appellant to cancel contracts or prevent the appellant from participating in their
tender process and have also forfeited or withheld outstanding payments and
security deposits. He argued that due to the domino effect of the Corporation's
blacklisting of the appellant, the appellant has unreasonably suffered 5
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punishments at the hands of the Corporation which is disproportionate and
tantamounts to the civil death of the appellant.

I1. On the other hand, Shri Ajit Pudussery, the learned counsel appearing on
behalf of the Corporation argued that due to the negligence of the appellant, the
entire recruitment process had to be scrapped and the same has deprived several
applicants of employment and undermined the confidence of the public in the
recruitment process of the Corporation. In relation to the issue of blacklisting, he
submitted that since the appellant had breached the terms of the contract by
leaking the question papers for the examination, it was not in public interest to
permit it to participate in future tenders. He further submitted that the appellant
must have been aware of the possibility of the punishment of blacklisting as the
same was provided for in the Bid Document. Thus, it was argued that since the
blacklisting order was made as per the Bid Document and after issuance of a show
cause notice, to which the appellant was granted ample time to reply to, the
Corporation's impugned blacklisting order dated 09.01.2019 cannot be
challenged.

12.  We have given our anxious consideration to the submissions made by the
learned counsel at the Bar on behalf of the parties. In our opinion, the validity of
the impugned order of the Corporation dated 09.01.2019, so far as the blacklisting
of the appellant thereunder is concerned, would in turn be determined by the
validity of the underlying show cause notice dated 10.04.2018 issued by the
Corporation to the appellant.

13. At the outset, it must be noted that it is the first principle of civilised
jurisprudence that a person against whom any action is sought to be taken or
whose right or interests are being affected should be given a reasonable
opportunity to defend himself. The basic principle of natural justice is that before
adjudication starts, the authority concerned should give to the affected party a
notice of the case against him so that he can defend himself. Such notice should be
adequate and the grounds necessitating action and the penalty/action proposed
should be mentioned specifically and unambiguously. An order travelling beyond
the bounds of notice is impermissible and without jurisdiction to that extent. This
Court in Nasir Ahmad v. Assistant Custodian General, Evacuee Property,
Lucknow and Anr.,' has held that it is essential for the notice to specify the
particular grounds on the basis of which an action is proposed to be taken so as to
enable the noticee to answer the case against him. If these conditions are not
satisfied, the person cannot be said to have been granted any reasonable
opportunity of being heard.

1 (1980) 3 SCC 1.
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14. Specifically, in the context of blacklisting of a person or an entity by the
state or a state corporation, the requirement of a valid, particularized and
unambiguous show cause notice is particularly crucial due to the severe
consequences of blacklisting and the stigmatization that accrues to the
person/entity being blacklisted. Here, it may be gainful to describe the concept of
blacklisting and the graveness of the consequences occasioned by it. Blacklisting
has the effect of denying a person or an entity the privileged opportunity of
entering into government contracts. This privilege arises because it is the State
who is the counterparty in government contracts and as such, every eligible
person is to be afforded an equal opportunity to participate in such contracts,
without arbitrariness and discrimination. Not only does blacklisting takes away
this privilege, it also tarnishes the blacklisted person's reputation and brings the
person's character into question. Blacklisting also has long-lasting civil
consequences for the future business prospects of the blacklisted person.

15. In the present case as well, the appellant has submitted that serious
prejudice has been caused to it due to the Corporation's order of blacklisting as
several other government corporations have now terminated their contracts with
the appellant and/or prevented the appellant from participating in future tenders
even though the impugned blacklisting order was, in fact, limited to the
Corporation's Madhya Pradesh regional office. This domino effect, which can
effectively lead to the civil death of a person, shows that the consequences of
blacklisting travel far beyond the dealings of the blacklisted person with one
particular government corporation and in view thereof, this Court has consistently
prescribed strict adherence to principles of natural justice whenever an entity is
sought to be blacklisted.

16. The severity of the effects of blacklisting and the resultant need for strict
observance of the principles of natural justice before passing an order of
blacklisting were highlighted by this Court in Erusian Equipment & Chemicals
Ltd.v. State of West Bengal’ in the following terms:

"12. ... The order of blacklisting has the effect of depriving a
person of equality of opportunity in the matter of public
contract. A person who is on the approved list is unable to enter
into advantageous relations with the Government because of
the order of blacklisting. A person who has been dealing with
the Government in the matter of sale and purchase of materials
has a legitimate interest or expectation. When the State acts to
the prejudice of a person it has to be supported by legality.

XXX XxXx XXX

2 (1975) 1 SCC 70.
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15. ... The blacklisting order involves civil consequences. It
casts a slur. It creates a barrier between the persons blacklisted
and the Government in the matter of transactions. The black
lists are instruments of coercion.

XXX XXX XXX

20. Blacklisting has the effect of preventing a person from the
privilege and advantage of entering into lawful relationship
with the Government for purposes of gains. The fact that a
disability is created by the order of blacklisting indicates that
the relevant authority is to have an objective satisfaction.
Fundamentals of fair play require that the person concerned
should be given an opportunity to represent his case before he is
putonthe blacklist.”

17. Similarly, this Court in Raghunath Thakur v. State of Bihar,” struck down
an order of blacklisting for future contracts on the ground of non-observance of
the principles of natural justice. The relevant extract of the judgement in that case
is as follows:

"4. ... [1]tis animplied principle of the rule of law that any order
having civil consequences should be passed only after
following the principles of natural justice. It has to be realised
that blacklisting any person in respect of business ventures has
civil consequence for the future business of the person
concerned in any event. Even if the rules do not express so, it is
an elementary principle of natural justice that parties affected
by any order should have right of being heard and making
representations against the order."

18. This Court in Gorkha Security Services v. Government (NCT of Delhi)
and Ors.* has described blacklisting as being equivalent to the civil death of a
person because blacklisting is stigmatic in nature and debars a person from
participating in government tenders thereby precluding him from the award of
government contracts. It has been held thus:

""16. It is a common case of the parties that the blacklisting has
to be preceded by a show-cause notice. Law in this regard is
firmly grounded and does not even demand much amplification.
The necessity of compliance with the principles of natural
Jjustice by giving the opportunity to the person against whom
action of blacklisting is sought to be taken has a valid and solid
rationale behind it. With blacklisting, many civil and/or evil

3(1989) 1 SCC 229.
4(2014) 9 SCC 105.
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consequences follow. It is described as "civil death” of a
person who is foisted with the order of blacklisting. Such an
order is stigmatic in nature and debars such a person from
participating in government tenders which means precluding
him from the award of government contracts."

19. In light of the above decisions, it is clear that a prior show cause notice
granting a reasonable opportunity of being heard is an essential element of all
administrative decision-making and particularly so in decisions pertaining to
blacklisting which entail grave consequences for the entity being blacklisted. In
these cases, furnishing of a valid show cause notice is critical and a failure to do so
would be fatal to any order of blacklisting pursuant thereto.

20.  Inthe present case, the factum of service of the show cause notice dated
10.04.2018 by the Corporation upon the appellant is not in dispute. Rather, what
Shri Banerji has argued on behalf of the appellant is that the contents of the said
show cause notice were not such that the appellant could have anticipated that an
order of blacklisting was being contemplated by the Corporation. Gorkha
Security Services (supra) is a case where this Court had to decide whether the
action of blacklisting could have been taken without specifically proposing/
contemplating such an action in the show-cause notice. For this purpose, this
Court laid down the below guidelines as to the contents of a show cause notice
pursuant to which adverse action such as blacklisting may be adopted:

""Contents of the show-cause notice

21. The central issue, however, pertains to the requirement of
stating the action which is proposed to be taken. The
fundamental purpose behind the serving of show-cause notice
is to make the noticee understand the precise case set up against
him which he has to meet. This would require the statement of
imputations detailing out the alleged breaches and defaults he
has committed, so that he gets an opportunity to rebut the same.
Another requirement, according to us, is the nature of action
which is proposed to be taken for such a breach. That should
also be stated so that the noticee is able to point out that
proposed action is not warranted in the given case, even if the
defaults/breaches complained of are not satisfactorily
explained. When it comes to blacklisting, this requirement
becomes all the more imperative, having regard to the fact that
itis harshest possible action.

22. The High Court has simply stated that the purpose of show-
cause notice is primarily to enable the noticee to meet the
grounds on which the action is proposed against him. No doubt,
the High Court is justified to this agent, However, it is equally
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important to mention as to what would be the consequence if the
noticee does not satisfactorily meet the grounds on which an
action is proposed. To put it otherwise, we are of the opinion that
in order fulfil the requirements of principles of natural justice, a
show-cause notice should meet the following two requirements
viz:

(i)  The material/grounds to be stated which according to
the department necessitates an action;

(ii)  Particular penalty/action which is proposed to be
taken. It is this second requirement which the High Court
has failed to omit.

We may hasten to add that even if it is not specifically mentioned
in the show-cause notice but it can clearly and safely be
discerned from the reading thereof, that would be sufficient to
meet this requirement.”

21.  Thus, from the above discussion, a clear legal position emerges that for a
show cause notice to constitute the valid basis of a blacklisting order, such notice
must spell out clearly, or its contents be such that it can be clearly inferred
therefrom, that there is intention on the part of the issuer of the notice to blacklist
the noticee. Such a clear notice is essential for ensuring that the person against
whom the penalty of blacklisting is intended to be imposed, has an adequate,
informed and meaningful opportunity to show cause against his possible
blacklisting.

22. To test whether the above stipulations as to the contents of the show cause
have been satisfied in the present case, it may be useful to extract the relevant
portion of the said show cause notice dated 10.04.2018 wherein the Corporation
specified the actions that it might adopt against the appellant:

" Whereas, the above cited clauses are only indicative & not
exhaustive.

Whereas, it is quite evident from the sequence of events that M/s
U.MC Technologies Pvt. Ltd, Kolkata has violated the
condition/clauses governing the contract due to its abject
failure & clear negligence in ensuring smooth conduct of
examination. As it was the sole responsibility of the agency to
keep the process of preparation & distribution of question
paper and conducting of exam in highly confidential manner,
the apparent leak point towards, acts of omission & commission
on the part of M/S UMC Technologies Ltd. Kolkata.

Whereas, M/S UMC Technologies Pvt. Ltd. Kolkata is hereby
provided an opportunity to explain its Position in the matter
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before suitable decision is taken as per T&C of MTF. The
explanation if any should reach this office within a period of 15
days of receipt of this notice falling which appropriate decision
shall be taken. ex-parte as per terms and conditions mentioned
in MTF without prejudice to any other legal rights & remedies
available with the corporation.”

23. It is also necessary to highlight the order dated 09.01.2019 passed by the
Corporation in pursuant to the aforesaid notice, the operative portion of which
reads as under:

"After having examined the entire matter in detail, the
shortcomings/negligence on the part of M/s UMC Technologies
Pvt. Ltd. stands established beyond any reasonable doubt. Now,
therefore in accordance with clause 42.1(1l) of the governing
MTE the competent authority hereby terminates the contract at
the risk and cost of the Agency. As per Clause No. 10.1 & 10.2
the said M/s UMC Technologies Pvt. Ltd. is hereby debarred
from participating in any future tenders of the corporation for
a period of Five years. Further, the Security Deposit too stands
forfeited as per clause 15.6 of MTF. This order is issued without
prejudice to any other legal remedy available with FCI to
safeguard its interest."

24.  Aplain reading of the notice makes it clear that the action of blacklisting
was neither expressly proposed nor could it have been inferred from the language
employed by the Corporation in its show cause notice. After listing 12 clauses of
the "Instruction to Bidders", which were part of the Corporation's Bid Document
dated 25.11.2016, the notice merely contains a vague statement that in light of the
alleged leakage of question papers by the appellant, an appropriate decision will
be taken by the Corporation. In fact, Clause 10 of the same Instruction to Bidders
section of the Bid Document, which the Corporation has argued to be the source of
its power to blacklist the appellant, is not even mentioned in the show cause
notice. While the notice clarified that the 12 clauses specified in the notice were
only indicative and not exhaustive, there was nothing in the notice which could
have given the appellant the impression that the action of blacklisting was being
proposed. This is especially true since the appellant was under the belief that the
Corporation was not even empowered to take such an action against it and since
the only clause which mentioned blacklisting was not referred to by the
Corporation in its show cause notice. While the following paragraphs deal with
whether or not the appellant's said belief was well-founded, there can be no
question that it was incumbent on the part of the Corporation to clarify in the show
cause notice that it intended to blacklist the appellant, so as to provide adequate
and meaningful opportunity to the appellant to show cause against the same.
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25. The mere existence of a clause in the Bid Document, which mentions
blacklisting as a bar against eligibility, cannot satisfy the mandatory requirement
of a clear mention of the proposed action in the show cause notice. The
Corporation's notice is completely silent about blacklisting and as such, it could
not have led the appellant to infer that such an action could be taken by the
Corporation in pursuance of this notice. Had the Corporation expressed its mind
in the show cause notice to black list, the appellant could have filed a suitable
reply for the same. Therefore, we are of the opinion that the show cause notice
dated 10.04.2018 does not fulfil the requirements of a valid show cause notice for
blacklisting. In our view, the order of blacklisting the appellant clearly traversed
beyond the bounds of the show cause notice which is impermissible in law. As a
result, the consequent blacklisting order dated 09.01.2019 cannot be sustained.

26. In view of our conclusion that the blacklisting order dated 09.01.2019
passed by the Corporation is contrary to the principles of natural justice, it is
unnecessary for us to consider the other contentions of the learned counsel for the
appellant. Having regard to the peculiar facts and circumstances of the present
case, we deem it appropriate not to remit the matter to the Corporation for fresh
consideration.

27. For the foregoing reasons, the appeal succeeds and it is accordingly
allowed. The order dated 13.02.2019 passed by the High Court is set aside. The
Corporation's order dated 09.01.2019 is hereby quashed only so far as it blacklists
the appellant from participating in future tenders. The parties will bear their own
costs.

28.  Pendingapplication(s), if any, shall stand disposed of.
Appeal allowed

L.LL.R. [2021] M.P. 38
WRIT PETITION
Before Mr. Justice G.S. Ahluwalia
WP No. 6771/2020 (Gwalior) decided on 22 July, 2020

RAMANDUBEY ...Petitioner
Vs.
STATE OF M.P. ...Respondent

A. Co-operative Societies Act, M.P. 1960 (17 of 1961), Section 64 &
68 — Preliminary Enquiry — Jurisdiction — Held — Since there were several
complaints in respect of Jai Kisan Rin Mafi Yojna which is a scheme of State
government, functionaries of State has a right to conduct preliminary
enquiry and it cannot be termed as encroachment on rights/jurisdiction of
Society — Petition dismissed. (Para1l)
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@. "B wiargel sfafag+, 4.9, 1960 (1961 &7 17), €IRT 64 T 68 —
grefia wira — sifererear — afafeiRa — gfe s feas &or st ares, o %
MY WBR DI (P T 2, D G4 § s RISRId ofl, 158 & ISIRAT Bl IRFTS
SiTa Gatferd &3 &7 AfTHR 8 3R 38 Al & AfTHdRT / AfSrwrRar o1 srferspHor
T8l BT oIl Habdl — ATFABT @I |

B. Co-operative Societies Act, M.P. 1960 (17 of 1961), Section 64 &
68 — Preliminary Enquiry — Scope — Opportunity of Hearing/Natural Justice —
Held — Preliminary enquiry is merely a fact finding enquiry and its findings
are not evidence and none can be punished or condemned on such enquiry
report — Such report is not a judgment nor an opinion of an expert — Rights
and liabilities of parties are not decided in such enquiry — Further, petitioner
could not show any provisions of law which mandates grant of opportunity of
hearing in preliminary enquiry — No order passed on basis of preliminary
enquiry report, taking away rights of petitioner — No violation of natural
justice—Report cannot be quashed. (Para13& 17)

. TEHIN ATt JfSfa9, 9.9. 1960 (1961 &7 17), €117 64 T 68
— YRFI% Sira — Jifta — §ad1g &1 Jaax,/F9liie =g — siffseiRa —
UR® S 919 U d2g frsapffad v @) oiig 2 3R Sus frspd grey =18 &
U4 Sad oiid yfade ux fedl & <fsa ar Rigely =) foar w1 Godr — Saa
gfirde e fvfa F2) @ 3k 7 &) e faeivs &1 @ — O o g ¥ veaRE @
IFftrpR vd <1 fafif¥aa <€) 8ld — sao sifaRaa I, fafer & 0 fo=dl
Sudel &l T2 gl UHT 2 o YRS S § Y918 & AauR &1 U< fea
ST MU & — YRS o gfdes & 3IMeR IR bl e urRd A1 fowar
T, AT @ ARSRT B 1 1T — ARSI HT B Sedud A8 —
yfdes siffrafvsa <121 forar sim aaodr |

C. Co-operative Societies Act, M.P. 1960 (17 of 1961), Section 68 —
Attachment Before Award — Held — After filing of application u/S 68, all
persons would get an opportunity to file their reply and oppose the prayer
and then competent authority will decide the application in accordance with
law — No one can be prevented from filing application(s) which is/are
maintainable under the law — Direction to file application u/S 68 of the Act is
not bad in law. (Para18)

TT. BN giaradt sfefaas, 7.9, 1960 (1961 &1 17), €IRT 68 —
e & gd ol — afifaiRa — arT 68 @ siavid 3Mdsd Y& o3 @
geard, 9 AfFTAl & ST a9 gFGd B DT 3R AT BT faRIe = o1
IR Frel T vd a9 ves yTitar), fafty & srgarer 9 e &1 fafreaa svm
— T3l &1 U9 armdTd uxgd -+ A FrarRa 21 far s gaar st fafer siaefa
Iy 2 /7 — JAFRIFRH &) aRT 68 & A AT YR R BT e,
fafr 7 srgfaa i 2 |
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D. Co-operative Societies Act, M.P. 1960 (17 of 1961), Sections 64,
74, 75 & 76 — Registration of FIR — Opportunity of Hearing — Held — In absence
of any bar, it cannot be said that prosecuting agency has no power to
criminally prosecute a wrong doer, looking to provisions u/S 64, 74, 75 & 76
of the Act — There is no provision which gives a right of audience to suspect
prior to lodging FIR. (Paras 22 to 24)

23 BN aharach Siferfaa9, 9.9. 1960 (1961 &7 17), SIIRTV 64, 74,
75 9 76 — Y QI Yldded yollag @41 &< — {7arg &1 3adv —
e — fdT asia @ srgulerfa o, st $T arT 64, 74, 75376 &
Iuedl Bl @A U AT A8l Pl ol Fhdl (& IS ¢STdl &
ATHZIAGRT Bl qMVSH ©U A APATRTT X @Y wifda 78 @ — 1 HIg SUe™
8 ® oif U& <feve &Y, god gam ufidss <f 819 & qd g+ o1 &1 e
QTS|

E. Constitution — Article 226 — Interim Order — Scope — Held —
Interim orders cannot be treated as a precedent. (Para8)

€ GIAETT — 38T 226 — I ANH TR — IftT — AETRT —
Jiafs smeer &1 yd fofa & wu A Y w141 < Aahar |

Cases referred :

W.P. No. 6774/2020 order passed on 19.03.2020, 1959 SCR 279 = AIR
1958 SC 538, (2014) 12 SCC 344, (2015) 6 SCC 557,(2009) 11 SCC 424, (2013)
6 SCC384.

Raghvendra Dixit, for the petitioner.
Sankalp Sharma, for the respondent/State.

(Supplied: Paragraph numbers)
ORDER

G.S. AHLUWALIA, J.:- Heard on the question of admission
through Video Conferencing.

2. This petition under Article 226 of the Constitution of India has been filed
challenging the order dated 24-2-2020 (Annexure P/1) and Preliminary Enquiry
Report dated 20-2-2020 (Annexure P/2).

3. The facts necessary for the disposal of the present petition in short are that
the petitioner is working on the post of Assistant Samiti Prabandhak in the
establishment of respondent no.4/Primary Agriculture Credit Co-operative
Society, Karahi, Tahsil Karera, Distt. Shivpuri.

4. Various complaints were received by the respondents with regard to
discrepancies in Jai Kisan Rin Mafi Yojana. A preliminary enquiry was conducted
by a team under the leadership of S.D.O., Karera, Distt. Shivpuri. The Committee
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by its report dated 20-2-2020 (Annexure P/2) gave a finding that certain office
bearers of respondent no.4, including the petitioner are responsible for the
misappropriation of money. On the basis of the report dated 20-2-2020, the
respondent no.3 has passed the impugned order dated 24-2-2020, thereby
directing to lodge the F.ILR., to file a dispute under Section 64 of M.P. Co-
operative Societies Act and to file an application for attachment before award.

5. Challenging, the enquiry report, as well as the order dated 24-2-2020, it is
submitted by the Counsel for the petitioner that the M.P. Co-operative Societies
Actis a complete code in itself. The revenue authorities have no say in the day to
day affairs of the Co-operative Society, therefore, the preliminary enquiry
conducted by the Committee is without jurisdiction. It is further submitted that no
opportunity of hearing was given to the petitioner, therefore, also, the enquiry
report is bad in law. It is further submitted that the direction to lodge the F.I.R.,
filing of dispute under Section 64 of M.P. Cooperative Societies Act, as well as to
file an application for attachment before award is without jurisdiction. It is further
submitted that a co-ordinate bench of this Court by order dated 19-3-2020 passed
in W.P. No. 6774/2020 in the case of Ravindra Bhargava Vs. State of M.P. has
directed that no coercive action shall be taken against the petitioner therein under
the guise of the order dated 24-2-2020.

6. Per contra, the petition is opposed by the Counsel for the State. It is
submitted that prior to lodging of F.I.R., the accused no right of audience. Further,
the preliminary enquiry report is merely preliminary in nature. By order dated
24-2-2020, the respondent no. 3 has directed to file a dispute under Section 64 of
M.P. Co-operative Societies Act as well as to file an application for attachment
before award and the petitioner would get an opportunity of hearing after the
dispute under Section 64 and 68 of M.P. Co-operative Societies Act s filed.

7. Heard the learned Counsel for the Parties.

8. So far as the interim order passed in W.P. No. 6774 0f 2020 is concerned, it
is well established principle of law that interim orders cannot be treated as a
precedent.

0. The 1" contention of the petitioner is that the Revenue Authorities who are
the State Functionaries have no right or jurisdiction to conduct a preliminary
enquiry into the affairs of the Co-operative Society, therefore, the preliminary
enquiry report dated 20-2-2020 is bad in law.

10.  The contention raised by the petitioner appeared to be very attractive, but
on deeper scrutiny, it is misconceived and is liable to be rejected.

11.  The allegations are that various complaints were received with regard to
implementation of Jai Kisan Rin Mafi Yojana as well as of misappropriation of
money. It is fairly conceded by the Counsel for the petitioner, that Jai Kisan Rin
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Mafi Yojana is the Scheme of the State Govt., which was to be implemented by the
respondent no.4 Society. Thus, in order to verify that whether the Jai Kisan Rin
Mafi Yojana is being implemented efficaciously or not and whether there is any
misappropriation of money or not, the functionaries of the State always had a right
to conduct a preliminary enquiry. The preliminary enquiry by a Committee
headed by S.D.O., in the present matter cannot be said to be an encroachment on
the rights/jurisdiction of the Society. Under these circumstances, this Court is of
the considered opinion, that since, there were several complaints in respect of Jai
Kisan Rin Mafi Yojana, which is a scheme of the State Govt, therefore, the
functionaries of the State had a right to conduct a preliminary enquiry, and thus,
the 1" contention of the petitioner is hereby rejected.

12. It is next contended by the Counsel for the petitioner, that the respondent
no.3, should not have directed for filing of dispute under Section 64 of M.P. Co-
operative Societies Act and the preliminary enquiry report is bad on account of
violation of principle of Natural Justice.

13.  The Counsel for the petitioner could not point out any provision of law,
which mandates the grant of opportunity of hearing in the preliminary enquiry.
The preliminary enquiry is nothing but a fact finding enquiry, so as to find out
whether there is any substance in the complaints or not? The findings given by the
Committee are not the evidence and no one can be punished or condemned on the
basis of preliminary enquiry report. Any finding of guilt recorded by the
Committee in preliminary enquiry is not final in nature and the enquiry report is
neither a Judgment nor an opinion of an expert. It is merely a fact finding
Committee, so that the authorities may apply their minds with regard to the further
course of action. The rights and liabilities of the parties are never decided in a
preliminary enquiry.

14.  The Supreme Court in the case of Ram Krishna Dalmia v. Justice S.R.
Tendolkar, reported in 1959 SCR 279=AIR 1958 SC 538 has held as under :
B the only power that the Commission has is to inquire and

make a report and embody therein its recommendations. The
Commission has no power of adjudication in the sense of
passing an order which can be enforced proprio vigore. A clear
distinction must, on the authorities, be drawn, between a
decision which, by itself, has no force and no penal effect and a
decision which becomes enforceable immediately or which
may become enforceable by some action being taken.
Therefore, as the Commission we are concerned with is merely
to investigate and record its findings and recommendations
without having any power to enforce them, the inquiry or report
cannot be looked upon as a judicial inquiry in the sense of its
being an exercise of judicial function properly so called and
consequently the question of usurpation by Parliament or the
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15. The Supreme Court in the case of Subramanian Swamy v. Arun Shourie,
reportedin (2014) 12 SCC 344 has held as under :

33.3. The Court agreed with the following observations of the
Nagpur High Court in M.V. Rajwade: (Baliram Waman Hiray

case, SCC p. 450, para 34)

"34. ... '"The Commission in question was obviously
appointed by the State Government "for the information
of its own mind", in order that it should not act, in
exercise of its executive power, "otherwise than in
accordance with the dictates of justice and equity" in
ordering a departmental enquiry against its officers. It
was, therefore, a fact-finding body meant only to
instruct the mind of the Government without producing
any document of a judicial nature. The two cases are
parallel, and the decision must be as in Madhava Singh,
that the Commission was not a court. The term "court"
has not been defined in the Contempt of Courts Act,
1952. Its definition in the Evidence Act, 1872, is not
exhaustive and is intended only for purposes of the Act.
The Contempt of Courts Act, 1952 however, does
contemplate a "court of justice" which as defined in
Section 20, Penal Code, 1860 denotes "a Judge who is
empowered by law to act judicially". The word "Judge"
is defined in Section 19 as denoting every person—

"Who is empowered by law to give, in any legal
proceeding, civil or criminal, a definitive judgment, or
a judgment which, if not appealed against, would be
definitive, or a judgment which, if confirmed by some
other authority, would be definitive.."

The minimum test of a "court of justice", in the above
definition, is, therefore, the legal power to give a
judgment which, if confirmed by some other authority,
would be definitive. Such is the case with the
Commission appointed under the Public Servants
(Inquiries) Act, 1850, whose recommendations
constitute a definitive judgment when confirmed by the
Government. This, however, is not the case with a
Commission appointed under the Commissions of
Inquiry Act, 1952, whose findings are not contemplated
by law as liable at any stage to confirmation by any
authority so as to assume the character of a final
decision."
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34. We agree with the view in Baliram Waman Hiray and
approve the decision of the Nagpur High Court in M. V. Rajwade.
We are also in agreement with the submission of Shri Mohan
Parasaran, learned Solicitor General that a Commission
appointed under the 1952 Act is in the nature of a statutory
Commission and merely because a Commission of Inquiry is
headed by a sitting Judge of the Supreme Court, it does not
become an extended arm of this Court. The Commission
constituted under the 1952 Act is a fact-finding body to enable
the appropriate Government to decide as to the course of action
to be followed. Such Commission is not required to adjudicate
upon the rights of the parties and has no adjudicatory functions.
The Government is not bound to accept its recommendations or
actupon its findings. The mere fact that the procedure adopted
by the Commission is of a legal character and it has the power to
administer oath will not clothe it with the status of court. That
being so, in our view, the Commission appointed under the 1952
Actis not a "court" for the purposes of the Contempt of Courts
Act even though it is headed by a sitting Supreme Court Judge.
Moreover, Section 10-A of the 1952 Act leaves no matter of
doubt that the High Court has been conferred with the power to
take cognizance of the complaint in respect of the acts
calculated to bring the Commission or any member thereof into
disrepute. Section 10-A of the 1952 Act provides the power of
constructive contempt to the Commission by making a
reference to the High Court with a right of appeal to this Court.
Our answer to the first question is, therefore, in the negative.

16.  The Supreme Court in the case of Madhukar Sadbha Shivarkar v. State of
Maharashtra, reported in (2015) 6 SCC 557 has held as under :

31. The apprehension in the mind of the appellants that their
statutory, fundamental and constitutional rights guaranteed
under the provisions of the Act and Articles 14, 19 and 21 read
with Article 300-A of the Constitution of India are infringed at
this stage is premature and misconceived. Therefore, the question
ofissuing notices to them by the State Government before passing
the orders in appointing the Deputy Commissioner as an enquiry
officer to conduct administrative enquiry in relation to the
landholdings of the land of the Company, the shareholders and the
appellants herein to find out whether the land revenue records of
the land of the villages referred to supra are destroyed and
fabricated on that basis the declarants have declared that they do
not own surplus land, the State Government has not passed
effective orders at this stage to take away the valuable rights of
the appellants as claimed by them and therefore, the question of
giving opportunity to them at this stage and conducting enquiry
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before passing the orders is wholly untenable in law, as the
orders are only administrative in nature by appointing an officer
to enquire into the alleged fraud on the officers, who have
decided the declarations of the shareholders and sub-lessees
favourably on the basis of fabricated revenue records by
destroying original records of the land of villages referred to
supra, with the deliberate intention to come out from the
clutches of the Act. Therefore, the rights of the appellants are
not affected on the date of passing of the orders by the State
Government. Therefore, the contentions urged by the learned
Senior Counsel on behalf of the appellants referred to supra are
wholly untenable and the same are liable to be rejected and
accordingly rejected.

17.  Since, no order has been passed on the basis of the preliminary enquiry
report thereby taking away the valuable rights of the petitioner, therefore, the
report of preliminary enquiry cannot be quashed even on the ground of violation
of principle of Natural Justice. Further in the present case, the respondent no.3 has
directed the competent authority to file a dispute under Section 64 of M.P. Co-
operative Societies Act. After the dispute is filed, then all the persons would get an
opportunity to file their reply and to participate in the proceedings. Thus, it is clear
that no one would be condemned without affording an opportunity of hearing.
Further, the liability of each and every person would be determined in the
proceedings under Section 64 of M.P. Co-operative Societies Act. Thus, the 2
contention raised by the Counsel for the petitioner is rejected as misconceived.

18. It is next contented (sic: contended) by the Counsel for the petitioner, that
the respondent no.3, should not have directed the authorities to file an application
for attachment before award. The Counsel for the petitioner could not point out as
to how, such a direction is bad in law. Section 68 of M.P. Co-operative Societies
Act, deals with attachment before award. After an application is filed under
Section 68 of M.P. Co-operative Societies Act, all the persons would get an
opportunity to file their reply and to oppose the prayer for attachment before
award and the competent authority shall be under obligation to decide the
application in accordance with law. How a direction to file an application for
attachment before award can be said to be bad in law? No one can be prevented
from filing an application(s) which is/are maintainable under the law.
Accordingly, this contention of the petitioner is also rejected being devoid of
merits.

19. It is next contended by the Counsel for the petitioner that the respondent
no. 3 cannot direct for registration of F.I.LR., because the M.P. Co-operative
Societies Actis a complete code in itself.

20.  The submission made by the Counsel for the petitioner is no more res
integra.
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21. The Supreme Court in the case of State of M.P. Vs. Rameshwar reported in
(2009) 11 SCC424 has held asunder :

48. Mr Tankha's submissions, which were echoed by Mr Jain,
that the M.P. Cooperative Societies Act, 1960 was a complete
code in itself and the remedy of the prosecuting agency lay not
under the criminal process but within the ambit of Sections 74 to
76 thereof, cannot also be accepted in view of the fact that there
is no bar under the M.P. Cooperative Societies Act, 1960, to take
resort to the provisions of the general criminal law, particularly
when charges under the Prevention of Corruption Act, 1988, are
involved.

22. Thus in absence of any bar, it cannot be said that the prosecuting agency
has no power to criminally prosecute a wrong doer in the light of the provisions of
Section 64,74 to 76 of M.P. Cooperative Societies Act. Thus, this contention of the
petitioner is also rejected being devoid of merits.

23. It is next contended by the Counsel for the petitioner, that since, the
petitioner was not heard, therefore, the respondent no.3 could not have issued a
direction to lodge the F.I.R. The Counsel for the petitioner could not point out any
provision of law, which gives a right of audience to the suspect prior to lodging of
F.ILR. The Supreme Court in the case of Anju Choudhary Vs. State of U.P. reported
in(2013) 6 SCC 384 has held as under :

31. The rule of audi alteram partem is subject to exceptions.
Such exceptions may be provided by law or by such necessary
implications where no other interpretation is possible. Thus rule
of natural justice has an application, both under the civil and
criminal jurisprudence. The laws like detention and others,
specifically provide for post-detention hearing and it is a settled
principle of law that application of this doctrine can be excluded
by exercise of legislative powers which shall withstand judicial
scrutiny. The purpose of the Criminal Procedure Code and the
Penal Code, 1860 is to effectively execute administration of the
criminal justice system and protect society from perpetrators of
crime. It has a twin purpose;firstly to adequately punish the
offender in accordance with law and secondly, to ensure
prevention of crime. On examination, the scheme of the
Criminal Procedure Code does not provide for any right of
hearing at the time of registration of the first information report.
As already noticed, the registration forthwith of a cognizable
offence is the statutory duty of a police officer-in-charge of the
police station. The very purpose of fair and just investigation
shall stand frustrated if pre-registration hearing is required to be
granted to a suspect. It is not that the liberty of an individual is
being taken away or is being adversely affected, except by the
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due process of law. Where the officer-in-charge of a police
station is informed of a heinous or cognizable offence, it will
completely destroy the purpose of proper and fair investigation
if the suspect is required to be granted a hearing at that stage and
is not subjected to custody in accordance with law. There would
be predominant possibility of a suspect escaping the process of
law. The entire scheme of the Code unambiguously supports the
theory of exclusion of audi alteram partem pre-registration of an
FIR. Upon registration of an FIR, a person is entitled to take
recourse to the various provisions of bail and anticipatory bail to
claim his liberty in accordance with law. It cannot be said to be a
violation of the principles of natural justice for two different
reasons: firstly, the Code does not provide for any such right at
that stage, secondly, the absence of such a provision clearly
demonstrates the legislative intent to the contrary and thus
necessarily implies exclusion of hearing at that stage. This
Court in Union of India v. W.N. Chadha clearly spelled out this
principle in para 98 of the judgment that reads as under: (SCC p.
293)

"98. If prior notice and an opportunity of hearing are to
be given to an accused in every criminal case before
taking any action against him, such a procedure would
frustrate the proceedings, obstruct the takingof prompt
action as law demands, defeat the ends of justice and
make the provisions of law relating to the investigation
lifeless, absurd and self-defeating. Further, the scheme
of the relevant statutory provisions relating to the
procedure of investigation does not attract such a
course in the absence of any statutory obligation to the
contrary."

32. In Samaj Parivartan Samudaya v. State of Karnataka, a
three-Judge Bench of this Court while dealing with the right of
hearing to a person termed as "suspect" or "likely offender" in
the report of the CEC observed that there was no right of
hearing. Though the suspects were already interveners in the
writ petition, they were heard. Stating the law in regard to the
right of hearing, the Court held as under: (SCC p. 426, para 50)

"50. There is no provision in CrPC where an investigating
agency must provide a hearing to the affected party
before registering an FIR or even before carrying on
investigation prior to registration of case against the
suspect. CBI, as already noticed, may even conduct pre-
registration inquiry for which notice is not contemplated
under the provisions of the Code, the Police Manual or

47
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even as per the precedents laid down by this Court. It is
only in those cases where the court directs initiation of
investigation by a specialised agency or transfer
investigation to such agency from another agency that
the court may, in its discretion, grant hearing to the
suspect or affected parties. However, that also is not an
absolute rule of law and is primarily a matter in the
judicial discretion of the court. This question is of no
relevance to the present case as we have already heard
the interveners."

24.  Inabsence of any provision of hearing to the suspect before lodging of the
F.ILR., this contention of the Counsel for the petitioner is also rejected as
misconceived.

25.  Nootherargumentis advanced by the Counsel for the Petitioner.
26.  Accordingly, this petition fails and is hereby Dismissed in limine.

Petition dismissed.

I.L.R. [2021] M.P. 48
WRIT PETITION
Before Mr. Justice G. S. Ahluwalia
WP No. 10368/2020 (Gwalior) decided on 01 September 2020

RAJKUMAR GOYAL ...Petitioner
Vs.
MUNICIPAL CORPORATION, GWALIOR ...Respondent

A. Constitution — Article 226 and Nagar Palika (Registration of
Colonizer Terms & Conditions) Rules, M.P, 1998, Rule 15-A (amended) —
Contractual Obligations — Alternate Remedy — Held — Contractual work was
got done through petitioner — Fact shows that there exist a dispute between
petitioner and respondents — Petitioner has efficacious/alternate remedy to
approach Dispute Resolution System as provided under contract/agreement
— Petition dismissed. (Para35&39)

®. HIAET — 20T 226 ¥q TIRYIIBT (BIcTl-TZoTY BT Voregiavey,
fAderT aur ord) g9, 7.9, 1998, (AF7 15-A (Gefea) — afaqrora seEgarg —
dofeus suav — affeiRa — dfacrare ot & arht @ SRy Sxarar T o
— a2y gertar @ f& A T gyeffor & €= v faare faemm= @ — arh @ o
dfagr /e siaiia g Sudfia faare wwEmE el @ 9HeE WM @l
YHTTHRY / ADhfedd SUAR 8 — ATFadT @i |



LL.R.[2021]M.P.  Rajkumar Goyal Vs. Municipal Corporation, Gwalior 49

B. Nagar Palika (Registration of Colonizer Terms & Conditions)
Rules, M.P, 1998, Rule 15-A (amended) — Publication in Official Gazette —
Effect—Held — Once the Rules are published in Official Gazette and are made
available by circulation, sale etc., it is presumed that it has been made known
to all citizens of Country/State — Petitioner cannot express his ignorance
about provision of said Rules. (Paras 19,21 & 22)

o TINGIfT®T (Hlctl-gore &7 Xforeglavvr, [AderT a2 ord) 9,
7Y, 1998, (I 15—-A(Genferq) — sMasIg W9y § BT — gHIG —
FffeaiRa — v IR I o a 9 | gyl e - a2 aReareH,
fama e gRT SUCTS BRI M 4R T8 SULROT &) Sl fs S Q91 /s
& g AFTR®| &) SIHHN F o1 11T @ — I Sad R & Sudy & R o
SADI IAMNSAT If¥ead -T2] & Gl |

C. Civil Procedure Code (5 of 1908), Order 1 Rule 10 — Necessary
Party — Held — A suit cannot be dismissed on ground of non-joinder of
necessary party, unless and until opportunity is given to plaintiff to implead
necessary party — If plaintiff refuses or fails to implead necessary party and
decides to move further with the suit, then he do so at his own risk and under
this circumstances, he has to face adverse consequences — Work was got done
by respondents in execution of a scheme formulated by State Government,
thus State was a necessary party — Petition suffers from non-joinder of necessary
party. (Para25&26)

T, Rifaer afear wfear (1908 T 5), R 1 I 10 — TS
gerpIv — ARERT — T a1g &1 AT 9GgHR & AT $ ITER U
SIS 8 fHar T Aobdl 99 d& oid db {$ a1l Bl JTavTD G&ThR Bl
g e & forg saar ad fear wiar — afe ardY smavas 9aadR &l
IFRAITTT A @ SHR BT & AT IABho BT IR d15 B I AT dedl 2 a9
98 V9T Wd & SIRgH uR &Rar & a1 391 uRRefral § 99 yfdaaa aRems &1
AT AT BT — gaffrer g1 &t &) g wRaR g1 fafsifia v s ©
frsaTE W HRAIT AT AT 3G, 15U U ATAIAD YSHIR AT — ATfAPT, ATaTTDH
YR & JGIIo A TRIa 2 |

D. Constitution — Article 226 — Contractual Matters — Scope &
Jurisdiction — Held — Petition under Article 226 cannot be thrown straight
away by holding that it has been filed for enforcement of contractual
obligations — In case of interpretation of law with consequential relief of
payment of amount or where liability has been admitted by respondents etc.,
High Court may entertain writ petition in contractual matters. (Para29)

2 AT — e80T 226 — Wld<Ici® AT — AT T SIfErHINAr
— afifEiRa — =87 226 Siaviad ATFISGT $I Ig S gy WY 918 31
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far <1 gaar {6 99 Afdqrared  qregaRl @ yadd og URd (A 1™ @ —
IR & YA & uRenfie Ay &1 fafdr & fdaa & gavor 4 sreqar el
gaeffiror sanfe grT Tl & Wer fear 1 2, S=a ~maray, |@fageme
el 3 Re arfast ggr s aaar2 |

Cases Referred :

W.P. No. 10414/2018 order dated 03.06.2019 (DB), (2019) 16 SCC 794,
(2008) 5 SCC 632,(2004) 3 SCC 553, W.A. No. 1366/2018 order dated 09.10.2018
(DB), AIR 1998 MP 152, AIR 1991 Kerala 385, (1998) 8 SCC 250, (2001) 2 SCC
160, (2005) 6 SCC 657,(2015)9 SCC433,(2015)7SCC 728.

N.K. Guptawith Sanjay Kumar Sharma, for the petitioner.
Deepak Khot, for the respondent.

(Supplied: Paragraph numbers)

ORDER
G.S.AHLUWALIA, J. :- Heard finally through Video Conferencing.

2. This petition under Article 226 of the Constitution of India has been
filed seeking the following relief:-

"(i) That, the Respondent-Municipal Corporation may
kindly be directed to make the payment to the petitioner against
the work done by him in File Nos. 269/18x3/6, 270/18x3/6 &
271/18x3/6.

(i1) That, the Respondent-Municipal Corporation be further
directed to pay the interest to the petitioner for wrongly
withholding the amount without any reason (@ 14% per annum.

(iii) Any other writ, order or direction as this Hon'ble Court
may deems fit in the facts and circumstances of the case be
granted to the petitioner. Costs be awarded."

3. It is the case of the petitioner that the Municipal Corporation, Gwalior
decided to carry out the construction work (CC floor and Drainage System) in
Ward No. 65 Gokulpur, Ward No. 65, Shanti Nagar and in Indian Overseas Bank
Colony, Gwalior and for that purpose, NITs were issued by the Municipal
Corporation, Gwalior. The petitioner and other contractors submitted their
tenders and since the tender submitted by the petitioner was the lowest, therefore,
the same was accepted, An agreement was entered into between the petitioner and
the Municipal Corporation, Gwalior and the work order with regard to three
construction works were issued, which have been filed as Annexure P-1
[Collectively]. It is the case of the petitioner that before issuance of NITs, budget
was worked out by the Municipal Corporation and it was found that budget is
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available for carrying out the construction work and, therefore, NITs were issued
and the work order was issued. The petitioner thereafter completed his work
within time frame work and the technical report was also submitted which was to
the effect that work performed by the petitioner is up to the satisfaction of the
authority and was in accordance with the specifications. Initially, the petitioner
submitted the first bill in all the three cases and, thereafter, final bill was also
submitted but it is the case of the petitioner that neither the first bill has been
honoured nor the final bill has been honoured and till date, not a singly penny has
been paid to the petitioner. It is further submitted that the petitioner applied for
documents under the RTI to find out as to why the payment has not been made.
Although the copies of the note-sheets have been supplied to the petitioner under
the Right to Information Act, but no reason has been assigned as to why the
payment has not been made. The note-sheet with regard to three different work
orders have been placed as Annexures P-2, P-3 and P-4. By referring to the note-
sheets Annexures P-2, P-3 and P-4, it is submitted by the counsel for the petitioner
that in all these three cases, it is specifically mentioned that the work which was
done by the petitioner was in accordance with the specifications and a
recommendation was made for releasing the amount. However, the
Commissioner is sitting tight over the recommendation made by the authorities
and the amount has not been paid. It is further submitted, that since the budget was
available with the respondent authority, therefore, they cannot withhold the
amount on the ground that budget is not available. It is further submitted that the
act of respondent of withholding the amount payable to the petitioner is violative
of Article 19 of the Constitution of India because he has been deprived of his
livelihood and due to shortage of fund, he is not in a position to take further
contract.

4. The respondent has filed its return. It is submitted by the counsel for the
respondent that one petition has been filed arising out of three different contracts,
therefore, in the light of High Court Rules, single petition is not maintainable
because provisions of Order 2 Rule 3 of CPC are applicable to writ petition also
and, therefore, the petitioner should have filed three different writ petitions.
Another preliminary objection of the respondent is that as per Clause 12 of the
General Condition of Contract, there is a Dispute Resolution System and the
petitioner was required to submit his representation before the competent
authority within 45 days of its first occurrence and dispute after 45 days can not be
entertained. In case, if the dispute is decided by the competent authority, then the
petitioner had a right to file an appeal within 45 days of such a decision.
Thereafter, the petitioner could have approached the Madhyastham Adhikaran
Tribunal under the provisions of Madhyastham Adhikaran Adhiniyam, 1983. It is
submitted that in spite of the availability of alternative remedy, the petitioner has
not availed the same and filed the present petition in order to over come the period
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of limitation and, therefore, the petition is liable to be dismissed on this ground
also. It is further submitted that in the contractual matters, where the disputed
question of facts are involved, then the writ petition is not maintainable. It is

further submitted that the State Government had amended Rule 15-A of the M.P.

Nagar Palika (Registration of Colonizer, Terms and Conditions) Rules 1998 (for
brevity "Rules, 1998"), by which the provision for regularization of illegal

colonies was introduced and as per the Scheme, 50% of the work was to be done

out of the funds of the Institution and remaining 50% was required to be borne by

the beneficiaries / inhabitants and the share of inhabitants was to be paid by the

State Government. The validity of provision 15-A of the Rules, 1998 was

challenged before this Court in the case of Umesh Kumar Bohare Vs. State of
Madhya Pradesh and others (W.P. No. 10414/2018) and the Division Bench of
this Court by order dated 03.06.2019 held that amended Rule 15-A of the Rules,

1998 is ultra vires the substantive provision of the Act, and all actions taken there

upon were declared illegal and the competent authority of respective municipalities
were directed to initiate action under Section 292E. read with Section 292DA of the
Act, 1956 and under Section 339E read with Section 339DA ofthe Act, 1961. Itis

submitted that since the provisions of amended Rule 15-A of the Rules, 1998 were

declared ultra vires, therefore, the State Government has not provided its share of
50% of'the total cost. Thus, the respondent could not release the amount.

5. Challenging the non-payment of the amount of work done by the
petitioner, it is submitted by the counsel for the petitioner that neither in the
NIT/agreement/work order, there was any provision that 50% of the expenses
shall be borne by the State of Madhya Pradesh. If the State of Madhya Pradesh is
notreleasing its share, then it is a dispute between the respondent and the State and
the petitioner cannot be made to suffer because there is no deficiency in the work
executed by the petitioner and, thus, it cannot be said that there is a dispute
between the petitioner and the respondent.

6. At this stage, it was pointed out by the Court that looking to the
controversy involved in this case, the State Government also appears to be a
necessary party, therefore, the petitioner may consider of impleading the State
Government as respondent. However, it was submitted by Shri N.K. Gupta,
Senior Counsel that since the dispute is between the State and the respondent and
the petitioner has nothing to do with the said dispute, therefore, the State
Government is not a necessary party.

7. In order to substantiate his submission, counsel for the petitioner once
again submitted that the fact that the State Government shall bear 50% of the cost
was neither mentioned in the NIT nor in the work order, therefore, any subsequent
development, which has taken place, cannot be taken note of for releasing the
legitimate amount claimed by the petitioner. To buttress his contention, counsel
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for the petitioner has relied upon the judgments passed by the Supreme Court in
the case of Surya Constructions Vs. State of Uttar Pradesh and others reported in
(2019) 16 SCC 794, Rajasthan State Electricity Board Vs. Union of India and
others reported in (2008) 5 SCC 632, ABL International Ltd. and another Vs.
Export Credit Guarantee Corporation of India Ltd. and others reported in (2004)
3 SCC 553 and order dated 09.10.2018 passed by a Division Bench of this Court
in the case of Municipal Corporation, Gwalior Vs. M/s Shree Ji Motors and
another passed in W.A. No. 1366/2018 arising out of the order dated 07.09.2018
passed by a Coordinate Bench of this Court in W.P. No. 19431/2017. It is submitted
that when there is no dispute with regard to the quality of work executed by the
petitioner, then it cannot be said that there is a dispute warranting the petitioner to
approach the alternative resolution system and thus the contention of the respondent
that as per Clause 12 of the Agreement, the petitioner should have approached the
Arbitrator or any other authority including the Madhyastham Adhikaran Tribunal
docsnotapply to the facts of the case.

8. So far as the question of joinder of multiple causes of actionis concerned, it
is submitted that in the present petition, the respondent, the petitioner and the
question of law is the same. There is no dispute with regard to the factual aspect of the
matter. Even otherwise under Order 2 Rule 3 of CPC, a plaintiff can join multiple
causes of action in a civil suit and, therefore, it cannot be said that the joinder of
three different causes of action arising out of three different contract is bad in law.
It is further submitted that even otherwise, if it is found that the petitioner should
have filed different petition for each cause of action, then the petitioner is ready to
pay additional two sets of Court Fee.

9. Per contra, counsel for the respondent has relied upon the judgment
passed by a Coordinate Bench of this Court in the case of Pahelwan Singh and
others Vs. Leela Bai and others reported in AIR 1998 MP 152 and judgment
passed by the High Court of Kerala in the case of Ebrahim Ismail Kunju and
another Vs. Phasila Beevi reported in AIR 1991 Kerala 385 to substantiate his
submissions that joinder of multiple causes of action in one writ petition is bad. It
is submitted by the Counsel for the respondent, that the petitioner should have
approached the dispute resolution system and the writ petition for enforcement of
contractual obligations is not maintainable.

10.  Heard the learned counsel for the parties.

11.  Before considering the question as to whether the petition is bad due to
multiple joinder of causes of action or not, this Court think it appropriate to find
out as to whether there is any dispute between the petitioner and the respondent
and whether the petitioner has an efficacious and alternative remedy of
approaching the Dispute Resolution System.
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12. The respondent has filed a copy of the General Conditions of Contract and
Clause 12 of the said General Conditions of Contract reads as undcr:-

""12. Dispute Resolution System

12.1 No dispute can be raised except before the Competent
Authority Superintending engineer of Devision in writing
giving full description and grounds of dispute. It is clarified that
merely recording protest while accepting measurement and/or
payment shall not be taken as raising a dispute.

12.2 No dispute can be raised after 45 days of its first
occurrence. Any dispute raised after expiry of 45 days of its first
occurrence shall not be entertained and the Employer shall not
be liable for claims arising out of such dispute.

12.3 The Competent Authority shall decide the matter
within 45 days.

12.4 Appeal against the order of the Competent Authority
can be preferred within 30 days to the Appellate Authority as
defined in the Contract Data. The Appellate Authority shall
decide the dispute within 45 days.

12.5 Appeal against the order of the Appellate Authority can
be preferred before the Madhya Pradesh Arbitration Tribunal
constituted under Madhya Pradesh Madhyastham Adhikaran
Adhiniyam, 1983.

12.6 The Contractor shall have to continue execution of the
Works with due diligence notwithstanding pendency of a
dispute before any authority or forum."

13. Thus, one thing is clear that when there is a dispute, then the Contractor
has an alternative and efficacious remedy, which is provided under the General
Conditions of Contract.

14.  The controversy in the present case lies in a narrow compass.

15.  Itis the case of the petitioner that neither in the NIT nor in the agreement
nor in the work order, it was mentioned that half of the expenses shall be borne by
the State Government and if the State Government has refused to release its share,
then at the most, it can be a dispute between the respondent and the State and since
the petitioner is a stranger / foreigner to the said dispute, therefore, the petitioner is
not required to explore the Dispute Resolution System as provided under Clause
12 ofthe General Conditions of Contract.

16.  Considered the submissions made by the counsel for the petitioner.
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The State Government had floated the Scheme for the regularization of the

illegal colonies. The said Scheme has been filed by the respondent as Annexure R-1.

18.

Rule 15-A ofthe Rules, 1998 was amended which reads as under:-

"In Rule 15-A,-

(1) for the figure and word "31 st December, 2012", the figures
and word "31st December, 2016" shall be substituted.

(2) for the word "unauthorized" wherever it occurs in this rule,
the word "illegal" shall be substituted.

(3) for sub-rule (1), the following sub-rule shall be substituted,
namely:-

(1) Notwithstanding anything contained in these
rules, the illegal colonies that came in to existence up
31st December, 2016 on other than Government land
and such land of Development Authority which is in its
ownership, shall be registered subject to the following
conditions".

(4) in sub-rule (1),-

(a) for clause (iii), the following clause shall be
substituted, namely:-

(iii) such illegal colonics where at least 10%
houses have been constructed, identifying them,
action of regularization shall be taken within 30
days notifying publicly, and management of
remaining unsold land shall be done in accordance
withrule 15 oftheserules.

On the date of publication of these amendments in the Gazette,
land(s) of illegal colonies being regularized should be in private
ownership as per the revenue department and a copy of
notification should be availed to the concerning Revenue
Officer/Development Officer/Town and Country Planning
Department to give necessary opinion/objections within
prescribed time limit, further action of rcgularization of illegal
colonies shall not be obstructed.

(b) in clause (iv), for the words "master plan", the words
"development plan" shall be substituted.

(c) for clause (v), the following clause shall be substituted,
namely:-

"(v)(1) After issuance of Notification under clause (iii),
the competent authority shall be cause to be prepared the
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estimate and layout within 30 days for the development
work including for the basic amenities of illegal colonies,
on which the competent authority shall be invite a meeting
within 15 days and discuss with the inhabitants concerned
and colonizer providing them an opportunity, after considering
their suggestion, if any, finalize the estimate and layout as
perrule 7A within 15 days. The amount of expenditure to be
incurred for preparing the layout shall be fixed not
exceeding 10% of the development charges and the same
shall be included in the development charges.

(2) For the purpose of this work, the Departmental ISSR, the
Madhya Pradesh Land Development Rules, 2012, Development
Plan, standard and rates of the Madhya Pradesh State Electricity
Supply Company (MPSESC) and Collector Guide lines rules
effective on the date of publication of amendments with upto
date shall be recognized.

(3) Amount of property tax, building permission fees and
composition fees etc. received from the inhabitants of the illegal
colonies for the purpose of regularization shall be utilized in the
development works of concerning colonies.

(4) The urban bodies, if necessary may receive the amount from
the scheme financed by the Central or State Government under
the terms and conditions mentioned in the schemes, development
of these notified colonies and issuance or permission of the plot
holder shall not be stopped because of incomplete development
work and even the regularization work particularly the building
permission work shall be executed by organizing the camps in
zone/ward levels.

(d) for sub-clause (vi), the following sub-clause shall be
substituted, namely:-

"(vi) (1) Public facilities such as water, electricity and
sewage shall be regularized after receiving the service charge
from the inhabitants of colonies notified under clause (iii), like
other legal colonies. No additional charges shall be charged for
these.

(2) Such colonies where more than 70% inhabitants of lower
income group reside, 20% of development amount shall be
charged from inhabitants of the colony and remaining 80%
amount shall be borne by the body concerned and other than
these colonies, 50% development amount shall be taken from
inhabitants of the colonies and 50% amount shall be borne by
the concerned body. The amount of the public participation
scheme/fund of parliamentarian/legislature fund shall be
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deemed to be the amount in the amount deposited by the
inhabitant and the cost of the water, sewage and electricity shall
not be included in the amount received from the inhabitants.

(3) As per the law, if there is no open land for public amenities in
the lay out prepared for the total areca of the colony, the
competent authority shall make an estimate of the cost of such
required open land and recover one and half times from the
colonizer.

Provided that action of regularization of building/plot shall
not be' affected if required amount is not recovered from
colonizer or delay inrecovery.

(4) The competent authority shall ensure necessary action under
rule 15(c) and subclause (vi) of clause (iii) against the persons
constructing illegal colonies.

(e) sub-clause (viii B) shall be omitted.

(f) in sub-clause (x) for brackets and letter "/, x '/," the
brackets and letter /,k /, shall be substituted.

(5) For sub-rule (2), the following sub-rule shall be substituted,
namely:-

"(2) If any illegal colony is constructed after 31" December,
2016 the competent authority shall take action to remove it
considering itas illegal construction."

19. Rule 15-A(1)(4) provides that the work can be done from the amount
received from the Schemes financed by the Central or State Government under the
terms and conditions mentioned in the Scheme and Rule 15-A(D)(2) provides that
the amount of public participation scheme / fund of parlimentarian (sic:
Parliamentarian) /(lagislatature (sic: legislature) fund shall be deemed to be the
amount in the amount deposited by the inhabitant and the cost of water, sewage
and electricity shall not be included in the amount received from the inhabitants.
Thereforc, it is clear that it was provided in the Rules, 1998 itself that the amount
of the public participation scheme / fund of parlimentarian (sic: Parliamentarian)/
legislature fund shall be deemed to be the amount in the amount deposited by the
inhabitant. Thus, it is clear that so far as the 50% share of the inhabitant is
concerned, the amount of public participation scheme/fund of parlimentarian (sic:
Parliamentarian)/fund shall be deemed to be the share of inhabitant. The defence
of the petitioner is that since this clause was not made a part of the NIT /
Agreement / Work Order, therefore, this clause is not binding on the petitioner
cannot be accepted. Once the Rules are Published in the official Gazette and are
made available by circulation, sale etc, then it is presumed that it has been made
known to all the citizens of the country / State.
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(1998) 8 SCC 250 has held as under :

"In our view, the purpose of Section 3 animates the
meaning of the expression 'publish'. 'Publication' is 'the
act of publishing anything; offering it to public notice,
or rendering it accessible to public scrutiny ... an
advising of the public; a making known of something to
them for a purpose'. Logomachic exercises need not
detain us because the obvious legislative object is to
ensure that when the Board lays down the 'syllabi' it
must publish 'the same' so that when the stage of
prescribing textbooks according to such syllabi arrives,
both the publishers and the State Government and even
the educationists among the public may have some
precise conception about the relevant syllabi to enable
Government to decide upon suitable textbooks from
the private market or compiled under Section 5 by the
State Government itself. In our view, therefore,
'publication’ to the educational world is the connotation
of the expression. Even the student and the teaching
community may have to know what the relevant
syllabus for a subject is, which means wider publicity
than minimal communication to the departmental
officialdom."

"The mere printing of the Official Gazette containing
the relevant notification and without making the same
available for circulation and putting it on sale to the
public will not amount to the notification' within the
meaning of Rule 8(1) of the Rules. The intendment of
the notification in the Official Gazette is that in the case
of either grant or withdrawal of exemption the public
must come to know of the same. 'Notify' even according
to ordinary dictionary meaning would be 'to take note of,

LL.R.[2021]M.P.

The Supreme Court in the case of CCE v. New Tobacco Co., reported in

7. In State of M.P. v. Shri Ram Ragubir Prasad Agarwal while
interpreting the word "publish" in Section 3(2) of M.P.
Prathamik, Middle School Tatha Madhyamik Shiksha (Pathya
Pustakon Sambandhi Vyavastha) Adhiniyam, this Court observed
that: (SCCp. 695, para2l)

8. Following this judgment the Madras High Court in Asia
Tobacco Co. Ltd. v. Union of India held that in such cases the
effective date is the date of knowledge and not the date of the
Official Gazette. The relevant observations made in para 14 of
the said judgment are as under:
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9. The same view was taken by the Bombay High Court in GTC
Industries Ltd. v. Union of India and by the Delhi High Court in

Rajkumar Goyal Vs. Municipal Corporation, Gwalior

observe; to make known, publish, proclaim; to announce;
to give notice to; to inform'. It would be a mockery of the
rule to state that it would suffice the purpose of the
notification if the notification is merely printed in the
Official Gazette, without making the same available for
circulation to the public or putting it on sale to the
public. ... Neither the date of the notification nor the
date of printing, nor the date of Gazette counts for
'notification' within the meaning of the rule, but only
the date when the public gets notified in the sense, the
Gazette concerned is made available to the public. The
date of release of the publication is the decisive date to
make the notification effective. Printing the Official
Gazette and stacking them without releasing to the
public would not amount to notification at all. ... The
respondents are taking up a stand that the petitioner is
expected to be aware of the Withdrawal Notification
and that the words 'publish in Official Gazette' and the
words 'put up for sale to public' are not synonymous and
offering for sale to public is a subsequent step which
cannot be imported into the Act, and the respondents are
expressing similar stands. They could not be of any
avail at all to the respondents to get out of the legal
implications flowing from want of due notification, as
exemplified above. Printing the notification in the
Official Gazette, without making it available for
circulation to the public concerned, or placing it for sale
to the said public, would certainly not satisfy the idea of
notification in the legal sense."

Universal Cans and Containers Ltd. v. Union of India.

10. The following observations made in the case of B.K.
Srinivasan v. State of Karnataka also support the view that we

are taking: (SCCp. 672, para 15)

11. Our attention was also drawn to the decisions of this Court in
Pankaj Jain Agencies v. Union of India and 1.T.C. Ltd. v. CCE
but they are not helpful in deciding the question that arises in

"Whether law is viewed from the standpoint of the
'conscientious good man' seeking to abide by the law or
from the standpoint of Justice Holmes's 'unconscientious
bad man' seeking to avoid the law, law must be known,
that is to say, it must be so made it can be known."

these cases.

59
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12. We hold that a Central Excise notification can be said to have
been published, except when it is provided otherwise, when it is
so issued as to make it known to the public. It would be a proper
publication ifitis published in such a manner that persons can, if
they are so interested, acquaint themselves with its contents. If
publication is through a Gazette then mere printing of it in the
Gazette would not be enough. Unless the Gazette containing the
notification is made available to the public, the notification
cannot be said to have been duly published.

21. It is not the case of the petitioner, that although the amended Rule 15-A of
Rules, 1998 were published in the official Gazette, but the Official Gazette was
made not available to the general public. Thus, it is clear that after the amended
provisions of Rule 15-A of Rules, 1998 were published in the Official Gazette on
19-5-1997, the petitioner is presumed to be aware of the said provisions of law.

22.  Once there was a Rule i.e., Rule 15-A(D)(2) of Rules, 1998 that the
amount of inhabitant would include the amount of public participation scheme /
fund of parliamentarian / legislature fund then it was not necessary for the
respondent to incorporate the said provision in the NIT/ Agreement/ Work Order.
Itis not the case of the petitioner that the work order was issued after the provision
of amended Section 15-A of the Rules, 1998 were declared ultra vires. This Court
by order dated 03.06.2019 passed in W.P. No. 10414/2018 had declared the
amended Rule 15-A of the Rules 1998 as u/tra vires, whereas the NITs were issued
much prior to that and even the work was also completed prior to the judgment
passed by the Division Bench of'this Court.

23. It is the case of the petitioner that he had completed his work in the year
2018 itself and the Commissioner did not make the payment. At the relevant time,
the amended provision of Rule 15-A of the Rules 1998 were in force and,
therefore, the State Government was under obligation to comply the provision of
Rule 15-A(1)(4) and Rule 15-A(D)(2) of Rules, 1998.

24.  Considered the submission. Once the amended provision of Rule 15-A of
the Rules, 1998 have been declared u/tra vires and all the actions taken under this
Rule have been declared illegal, then this Court cannnot compel the State Govt, to
deposit its share of 50% and it cannot be said that there is no dispute between the
petitioner, respondent and the State Government. Since the petitioner was already
aware of the amended provisions of Rule 15-A of the Rules, 1998, therefore, he
cannot express his ignorance about the provision of said Rules.

25. In view of the fact that the amended provisions of Rule 15-A of Rules,
1998 were declared ultra vires, and the work was got done by the respondents in
execution of a Scheme formulated by the State Govt., then this Court is of the
considered opinion, that the State Govt, is a necessary party. Because it is for the
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State to come out with some modality to deal with such a situation, and no
effective decree/order can be passed in absence of the State Government. Now
the question for consideration is that whether this petition suffers from non-
joinder of necessary party?

26. It is well settled principle of law that a suit cannot be dismissed on the
ground of non-joinder of necessary party, unless and until an opportunity is given
to the plaintiff to implead the necessary party. If the plaintiff refuses or fails to
implead the necessary party and decides to move further with the suit, then he do
so at his own risk and under this circumstance, he has to face the adverse
consequences. In the present case, during the course of arguments, this Court had
given an opportunity to the Petitioner's Counsel to implead the State Govt., but the
Counsel for the Petitioner refused to implead the State on the ground that it is a
dispute between the State and the respondents. As this Court has already come to a
conclusion that in view of Section 15-A(d)(2)of Rules, 1998, , the 50% share of
the total expenses was that of inhabitants and public participation scheme / fund of
parlimentarian (sic: Parliamentarian)/ legislature fund was to be deemed to be the
amount in the amount deposited by the inhabitant, therefore, the petitioner cannot
claim that unless and until such a provision is made a part of NIT/work
order/Agreement, he is not bound by the Rules, Under these circumstances, this
Court is of the considered opinion, that this petition suffers from non-joinder of
necessary party and is liable to be dismissed on the said ground also.

27. Under these circumstances, this Court is of the considered opinion that
there is a dispute between the petitioner and the respondent.

28.  Now the question for consideration is that whether a writ under Article
226 of the Constitution of India is maintainable for enforcement of contractual
obligations or the party to the Contract must resort to the alternative dispute
resolution system.

29. It is well established principle of law that a writ filed under Article 226 of
the Constitution of India cannot be thrown straight away by holding that it has
been filed for enforcement of contractual obligations. In a case of interpretation of
law with consequential relief of payment of amount, or where the liability has
been specifically admitted by the respondents, etc. the High Court may entertain
the writ petition in contractual matters

30.  The Supreme Court in the case of LIC of India v. Asha Coel, reported in
(2001)2 SCC 160, has held asunder :

10. Article 226 of the Constitution confers extraordinary
jurisdiction on the High Court to issue high prerogative writs for
enforcement of the fundamental rights or for any other purpose.
It is wide and expansive. The Constitution does not place any
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fetter on exercise of the extraordinary jurisdiction. It is left to
the discretion of the High Court. Therefore, it cannot be laid
down as a general proposition of law that in no case the High
Court can entertain a writ petition under Article 226 of the
Constitution to enforce a claim under a life insurance policy. It
is neither possible nor proper to enumerate exhaustively the
circumstances in which such a claim can or cannot be enforced
by filing a writ petition. The determination of the question
depends on consideration of several factors like, whether a writ
petitioner is merely attempting to enforce his/her contractual
rights or the case raises important questions of law and
constitutional issues, the nature of the dispute raised; the nature
of inquiry necessary for determination of the dispute etc. The
matter is to be considered in the facts and circumstances of each
case. While the jurisdiction of the High Court to entertain a writ
petition under Article 226 of the Constitution cannot be denied
altogether, courts must bear in mind the self-imposed restriction
consistently followed by High Courts all these years after the
constitutional power came into existence in not entertaining
writ petitions filed for enforcement of purely contractual rights
and obligations which involve disputed questions of facts. The
courts have consistently taken the view that in a case where for
determination of the dispute raised, it is necessary to inquire
into facts for determination of which it may become necessary
to record oral evidence a proceeding under Article 226 of the
Constitution, is not the appropriate forum. The position is also
well settled that if the contract entered between the parties
provide an alternate forum for resolution of disputes arising
from the contract, then the parties should approach the forum
agreed by them and the High Court in writ jurisdiction should
not permit them to bypass the agreed forum of dispute
resolution. At the cost of repetition it may be stated that in the
above discussions we have only indicated some of the
circumstances in which the High Court have declined to
entertain petitions filed under Article 226 of the Constitution for
enforcement of contractual rights and obligation; the discussions
are not intended to be exhaustive. This Court from time to time
disapproved of a High Court entertaining a petition under
Article 226 of the Constitution in matters of enforcement of
contractual rights and obligation particularly where the claim
by one party is contested by the other and adjudication of the
dispute requires inquiry into facts. We may notice a few such
cases; Mohd. Hanif v. State of Assam; Banchhanidhi Rath v.
State of Orissa;, Rukmanibai Gupta v. Collector, Jabalpur,
Food Corpn. of India v. Jagannath Dutta and State of H. P. v.
Raja Mahendra Pal.



LL.R.[2021]M.P.  Rajkumar Goyal Vs. Municipal Corporation, Gwalior

31.

(2005) 6 SCC 657 has held as under :

10. The writ of mandamus lies to secure the performance of a
public or a statutory duty. The prerogative remedy of mandamus
has long provided the normal means of enforcing the performance
of public duties by public authorities. Originally, the writ of
mandamus was merely an administrative order from the
Sovereign to subordinates. In England, in early times, it was
made generally available through the Court of King's Bench,
when the Central Government had little administrative
machinery of its own. Early decisions show that there was free
use of the writ for the enforcement of public duties of all kinds,
for instance against inferior tribunals which refused to exercise
their jurisdiction or against municipal corporations which did
not duly hold elections, meetings, and so forth. In modern times,
the mandamus is used to enforce statutory duties of public
authorities. The courts always retained the discretion to
withhold the remedy where it would not be in the interest of
justice to grant it. It is also to be noticed that the statutory duty
imposed on the public authorities may not be of discretionary
character. A distinction had always been drawn between the
public duties enforceable by mandamus that are statutory and
duties arising merely from contract. Contractual duties are
enforceable as matters of private law by ordinary contractual
remedies such as damages, injunction, specific performance
and declaration. In the Administrative Law (9th Edn.) by Sir
William Wade and Christopher Forsyth (Oxford University
Press) atp. 621, the following opinion is expressed:

"A distinction which needs to be clarified is that
between public duties enforceable by mandamus,
which are usually statutory, and duties arising merely
from contract. Contractual duties are enforceable as
matters of private law by the ordinary contractual
remedies, such as damages, injunction, specific
performance and declaration. They are not enforceable
by mandamus, which in the first place is confined to
public duties and secondly is not granted where there
are other adequate remedies. This difference is brought
out by the relief granted in cases of ultra vires. If for
example a minister or a licensing authority acts
contrary to the principles of natural justice, certiorari
and mandamus are standard remedies. But if a trade
union disciplinary committee acts in the same way,
these remedies are inapplicable: the rights of its
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members depend upon their contract of membership,
and arc to be protected by declaration and injunction,
which accordingly arc the remedies employed in such
cases."

LL.R.[2021]M.P.

32. The Supreme Court in the case of State of Kerala Vs. M.K. Jose reported
in(2015)9 SCC433 has held asunder :

13. A writ court should ordinarily not entertain a writ
petition, if there is a breach of contract involving disputed
questions of fact. The present case clearly indicates that the
factual disputes are involved.

14. In State of Bihar v. Jain Plastics and Chemicals Ltd., a two-
Judge Bench reiterating the exercise of power under Article 226
of the Constitution in respect of enforcement of contractual
obligations has stated: (SCCp. 217, para 3)

"3. ... Itis to be reiterated that writ petition under Article
226 is not the proper proceedings for adjudicating such
disputes. Under the law, it was open to the respondent to
approach the court of competent jurisdiction for
appropriate relief for breach of contract. It is settled law
that when an alternative and equally efficacious
remedy is open to the litigant, he should be required to
pursue that remedy and not invoke the writ jurisdiction
of the High Court. Equally, the existence of alternative
remedy does not affect the jurisdiction of the court to
issue writ, but ordinarily that would be a good ground in
refusing to exercise the discretion under Article 226."

In the said case, it has been further observed: (SCC p. 218, para

7)

"7. ... Itis true that many matters could be decided after
referring to the contentions raised in the affidavits and
counter-affidavits, but that would hardly be a ground
for exercise of extraordinary jurisdiction under Article
226 of the Constitution in case of alleged breach of
contract. Whether the alleged non-supply of road
permits by the appellants would justify breach of
contract by the respondent would depend upon facts
and evidence and is not required to be decided or dealt
with in a writ petition. Such seriously disputed questions or
rival claims of the parties with regard to breach of contract
are to be investigated and determined on the basis of
evidence which may be led by the parties in a properly
instituted civil suit rather than by a court exercising
prerogative of issuing writs."
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15. In National Highways Authority of India v. Ganga
Enterprises, the respondent therein had filed a writ petition
before the High Court for refund of the amount. The High Court
posed two questions, namely, (a) whether the forfeiture of
security deposit is without authority of law and without any
binding contract between the parties and also contrary to
Section 5 of the Contract Act; and (b) whether the writ petition is
maintainable in a claim arising out of breach of contract. While
dealing with the said issue, this Court opined that: (SCC p. 415,
para 6)

"6. ... It is settled law that disputes relating to contracts
cannot be agitated under Article 226 of the Constitution
of India. It has been so held in Kerala SEB v. Kurien E.
Kalathil, State of U.P. v. Bridge & Roof Co. (India) Ltd.
and Bareilly Development Authority v. Ajai Pal Singh.
This is settled law. The dispute in this case was regarding
the terms of offer. They were thus contractual disputes
in respect of which a writ court was not the proper
forum. Mr Dave, however, relied upon the cases of
Verigamto Naveen v. State of A. P. and Harminder
Singh Arora v. Union of India. These, however, are
cases where the writ court was enforcing a statutory
right or duty. These cases do not lay down that a writ
court can interfere in a matter of contract only. Thus on
the ground of maintainability the petition should have
been dismissed."

16. Having referred to the aforesaid decisions, it is obligatory
on our part to refer to two other authorities of this Court where it
has been opined that under what circumstances a disputed
question of fact can be gone into. In Gunwant Kaur v. Municipal
Committee, Bhatinda, it has been held thus: (SCC p. 774, paras
14-16)

"14. The High Court observed that they will not
determine disputed question of fact in a writ petition.
But what facts were in dispute and what were admitted
could only be determined after an affidavit-in-reply
was filed by the State. The High Court, however,
proceeded to dismiss the petition in limine. The High
Court is not deprived of its jurisdiction to entertain a
petition under Article 226 merely because in considering
the petitioner's right to relief questions of fact may fall
to be determined. In a petition under Article 226 the
High Court has jurisdiction to try issues both of fact and
law. Exercise of the jurisdiction is, it is true,
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discretionary, but the discretion must be exercised on
sound judicial principles. When the petition raises
questions of fact of a complex nature, which may for
their determination require oral evidence to be taken,
and on that account the High Court is of the view that
the dispute may not appropriately be tried in a writ
petition, the High Court may decline to try a petition.
Rejection of a petition in limine will normally be
justified, where the High Court is of the view that the
petition is frivolous or because of the nature of the
claim made dispute sought to be agitated, or that the
petition against the party against whom relief'is claimed
is not maintainable or that the dispute raised thereby is
such that it would be inappropriate to try it in the writ
jurisdiction, or for analogous reasons.

15. from the averments made in the petition filed by the
appellants it is clear that in proof of a large number of
allegations the appellants relied upon documentary
evidence and the only matter in respect of which
conflict of facts may possibly arise related to the due
publication of the notification under Section 4 by the
Collector.

16. In the present case, in our judgment, the High Court
was not justified in dismissing the petition on the
ground that it will not determine disputed question of
fact. The High Court has jurisdiction to determine
questions of fact, even if they arc in dispute and the
present, in our judgment, is a case in which in the
interests of both the parties the High Court should have
entertained the petition and called for an affidavit-in-
reply from the respondents, and should have proceeded
to try the petition instead of relegating the appellants to
aseparate suit." (emphasis supplied)

17. In ABL International Ltd. v. Export Credit Guarantee
Corpn. of India Ltd., a two-Judge Bench after referring to
various judgments as well as the pronouncement in Gunwant
Kaur and Century Spg. and Mfg. Co. Ltd. v. Ulhasnagar
Municipal Council, has held thus: {ABL International case,
SCCpp. 568-69 & 572, paras 19 & 27)

"19. Therefore, it is clear from the above enunciation of
law that merely because one of the parties to the
litigation raises a dispute in regard to the facts of the
case, the court entertaining such petition under Article
226 of the Constitution is not always bound to relegate
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the parties to a suit. In the above case of Gunwant Kaur
this Court even went to the extent of holding that in a
writ petition, if the facts require, even oral evidence can
be taken. This clearly shows that in an appropriate case,
the writ court has the jurisdiction to entertain a writ
petition involving disputed questions of fact and there
is no absolute bar for entertaining a writ petition even if
the same arises out of a contractual obligation and/or
involves some disputed questions of fact.

* * *

27. From the above discussion of ours, the following legal
principles emerge as to the maintainability of a writ petition:

(a) In an appropriate case, a writ petition as against a
State or an instrumentality of a State arising out of a
contractual obligation is maintainable.

(b) Merely because some disputed questions of fact
arise for consideration, same cannot be a ground to
refuse to entertain a writ petition in all cases as a matter
ofrule.

(c) A writ petition involving a consequential relief of
monetary claim is also maintainable."

While laying down the principle, the Court sounded a word of
caution as under: (ABL International case, SCC p. 572, para 28)

"28. However, while entertaining an objection as to the
maintainability of a writ petition under Article 226 of
the Constitution of India, the court should bear in mind
the fact that the power to issue prerogative writs under
Article 226 of the Constitution is plenary in nature and is
not limited by any other provisions of the Constitution.
The High Court having regard to the facts of the case,
has a discretion to entertain or not to entertain a writ
petition. The Court has imposed upon itself certain
restrictions in the exercise of this power. (Sec
Whirlpool Corpn. v. Registrar of Trade Marks.) And
this plenary right of the High Court to issue a
prerogative writ will not normally be exercised by the
Court to the exclusion of other available remedies
unless such action of the State or its instrumentality is
arbitrary and unreasonable so as to violate the constitutional
mandate of Article 14 or for other valid and legitimate
reasons, for which the Court thinks it necessary to
exercise the said jurisdiction."
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33. The Supreme Court in the case of Joshi Technologies International Inc. v.
Union of Indiareported in (2015) 7 SCC 728 has held as under :

69. The position thus summarised in the aforesaid principles has
to be understood in the context of discussion that preceded which
we have pointed out above. As per this, no doubt, there is no
absolute bar to the maintainability of the writ petition even in
contractual matters or where there are disputed questions of fact
or even when monetary claim is raised. At the same time,
discretion lies with the High Court which under certain
circumstances, it can refuse to exercise. It also follows that under
the following circumstances, "normally", the Court would not
exercise such a discretion:

69.1. The Court may not examine the issue unless the action has
some public law character attached to it.

69.2. Whenever a particular mode of settlement of dispute is
provided in the contract, the High Court would refuse to
exercise its discretion under Article 226 of the Constitution and
relegate the party to the said mode of settlement, particularly
when settlement of disputes is to be resorted to through the
means of arbitration.

69.3. If there are very serious disputed questions of fact which
arc of complex nature and require oral evidence for their
determination.

69.4. Money claims per se particularly arising out of contractual
obligations are normally not to be entertained except in
exceptional circumstances.

70. further, the legal position which emerges from various
judgments of'this Court dealing with different situations/aspects
relating to contracts entered into by the State/public authority
with private parties, can be summarised as under:

70.1. At the stage of entering into a contract, the State acts purely
in its executive capacity and is bound by the obligations of
fairness.

70.2. State in its executive capacity, even in the contractual
field, is under obligation to act fairly and cannot practise some
discriminations.

70.3. Even in cases where question is of choice or consideration
of competing claims before entering into the field of contract,
facts have to be investigated and found before the question of a
violation of Article 14 of the Constitution could arise. If those
facts are disputed and require assessment of evidence the
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correctness of which can only be tested satisfactorily by taking
detailed evidence, involving examination and cross-examination
of witnesses, the case could not be conveniently or satisfactorily
decided in proceedings under Article 226 of the Constitution. In
such cases the Court can direct the aggrieved party to resort to
alternate remedy of civil suit, etc.

70.4. Writ jurisdiction of the High Court under Article 226 of the
Constitution was not intended to facilitate avoidance of
obligation voluntarily incurred.

70.5. Writ petition was not maintainable to avoid contractual
obligation. Occurrence of commercial difficulty, inconvenience
or hardship in performance of the conditions agreed to in the
contract can provide no justification in not complying with the
terms of contract which the parties had accepted with open eyes.
It cannot ever be that a licensee can work out the licence if he
finds it profitable to do so: and he can challenge the conditions
under which he agreed to take the licence, if he finds it
commercially inexpedient to conduct his business.

70.6. Ordinarily, where a breach of contract is complained of, the
party complaining of such breach may sue for specific
performance of the contract, if contract is capable of being
specifically performed. Otherwise, the party may sue for
damages.

70.7. Writ can be issued where there is executive action
unsupported by law or even in respect of a corporation there is
denial of equality before law or equal protection of law or if it
can be shown that action of the public authorities was without
giving any hearing and violation of principles of natural justice
after holding that action could not have been taken without
observing principles of natural justice.

70.8. If the contract between private party and the State
/instrumentality and/or agency of the State is under the realm of
a private law and there is no element of public law, the normal
course for the aggrieved party, is to invoke the remedies
provided under ordinary civil law rather than approaching the
High Court under Article 226 of the Constitution of India and
invoking its extraordinary jurisdiction.

70.9. The distinction between public law and private law
element in the contract with the State is getting blurred.
However, it has not been totally obliterated and where the
matter falls purely in private field of contract, this Court has
maintained the position that writ petition is not maintainable.

69
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The dichotomy between public law and private law rights and
remedies would depend on the factual matrix of each case and
the distinction between the public law remedies and private law
field, cannot be demarcated with precision. In fact, each case
has to be examined, on its facts whether the contractual relations
between the parties bear insignia of public element. Once on the
facts of a particular case it is found that nature of the activity or
controversy involves public law element, then the matter can be
examined by the High Court in writ petitions under Article 226
of the Constitution of India to see whether action of the State
and/or instrumentality or agency of the State is fair, just and
equitable or that relevant factors arc taken into consideration
and irrelevant factors have not gone into the decision-making
process or that the decision is not arbitrary.

70.10. Mere reasonable or legitimate expectation of a citizen, in
such a situation, may not by itself be a distinct enforceable right,
but failure to consider and give due weight to it may render the
decision arbitrary, and this is how the requirements of due
consideration of a legitimate expectation forms part of the
principle of non-arbitrariness.

70.11. The scope of judicial review in respect of disputes falling
within the domain of contractual obligations may be more
limited and in doubtful cases the parties may be relegated to
adjudication of their rights by resort to remedies provided for
adjudication of purely contractual disputes.

71. Keeping in mind the aforesaid principles and after
considering the arguments of the respective parties, we are of
the view that on the facts of the present case, it is not a fit case
where the High Court should have exercised discretionary
jurisdiction under Article 226 of the Constitution. - First, the
matter is in the realm of pure contract. Itis not a case where
any statutory contract is awarded.

34.  The Supreme Court in the case of Surya Construction (Supra) has held as
under :

3.Itis clear, therefore, from the aforesaid order dated 22-3-2014
that there is no dispute as to the amount that has to be paid to the
appellant. Despite this, when the appellant knocked at the doors
of the High Court in a writ petition being Writ Civil No. 25216
of 2014, the impugned judgment dated 2-5-2014 [Surya
Construction v. State of U.P, 2014 SCC OnLine All 6071]
dismissed the writ petition stating that disputed questions of fact
arise and that the amount due arises out of a contract. We are
afraid the High Court was wholly incorrect inasmuch as there
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was no disputed question of fact. On the contrary, the amount
payable to the appellant is wholly undisputed. Equally, it is well
settled that where the State behaves arbitrarily, even in the realm
of contract, the High Court could interfere under Article 226 of
the Constitution of India (ABL International Ltd. v. Export
Credit Guarantee Corpn. of India Ltd. [ABL International Ltd.
v. Export Credit Guarantee Corpn. of India Ltd., (2004) 3 SCC
553])

35.  Ifthe facts and circumstancs of the present case are considered, then it is
clear that in view of the amended provisions of Rule 15-A of Rules, 1998, a
Scheme was floated by the State Govt, for regularization of illegal colonies and
accordingly, the respondents were asked to carry on the development work in the
illegal colonies resulting in invitation of NIT's. As already pointed out, the
respondent was also required to arrange 50% of the total expenses and the rest of
the 50% expenses were to be borne by the inhabitants and the amount of the public
participation scheme / fund of parlimentarian (sic: Parliamentarian)/ legislature
fund was deemed to be the amount in the amount deposited by the inhabitant.
However, after the declaration of amended provisions of Rule 15-A of Rules,
1998 as ultra vires, the State Govt. also could not release its share. Under
these circumstances, this Court is of the considered opinion, that there exists a
dispute between the Petitioner and the respondent and accordingly he should have
approached the Dispute Resolution System as provided in Clause 12 of the
General Conditions of Contract.

36. It is next contended by the counsel for the petitioner that so far as the
question of limitation is concerned, the petitioner was never informed about the
reasons for not making the payment, therefore, no cause of action had arisen, thus,
the petitioner could not approach the Dispute Resolution System as provided
under Clause 12 of the General Conditions of Contract.

37.  Considered the submissions made by the counsel for the petitioner.

38. The petitioner has filed the copies of the note-sheet prepared by the
respondent in all three different cases. The relevant part of note-sheet which was
prepared in Case No. 271/18x3/6 is at page 59 of the writ petition. This document
has been filed by the petitioner after obtaining under the Right to Information Act
and the relevant part of this note-sheet reads as under:-

“50% 3T BTATI XEaATRIAT | ST BRI | (BRIATST — STbRY
9I1T)

T RAD wRyeromef |

RGN
8,/10/18
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39. After the note-sheet was obtained by the petitioner under the Right to
Information Act, he had come to know that there is an audit objection that 50% of
the share of inhabitant should be deposited and only thereafter the further
proceedings for releasing the amount can be taken. Although the date of receipt of
this note-sheet under the Right to Information Act is not clear but this petition was
filed on 27.03.2020, therefore, it is clear that atleast on 23.07.2020, the petitioner
was aware of the reason due to which his payment has been withheld but instead of
approaching the Dispute Resolution System, he has approached this Court.
Whether the dispute of the petitioner has become barred by limitation or not is a
disputed question of fact, which cannot be decided by this Court while exercising
power under Article 226 of the Constitution of India. Since this Court has already
come to a conclusion that there is a dispute between the petitioner and respondent
and the petitioner has an efficacious remedy of approaching the Dispute
Resolution System as provided under Clause 12 of the General Conditions of
Contract, therefore, this petition is dismissed with liberty to the petitioner that if
he so desires, then he can avail the alternative remedy, which is available to him. If
any dispute is raised by the petitioner as provided under Clause 12 of the General
Conditions of Contract, then the authority shall be well within its right to consider
the question of limitation after taking into consideration, the date of supply of
documents under the Right to Information Act.

40.  With aforesaid observations, the petition fails and is hereby dismissed.
Petition dismissed
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Before Mr. Justice Prakash Shrivastava
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Municipal Corporation Act, M.P. (23 of 1956), Section 138(4) —
Appellate Authority — Principle of Natural Justice — Opportunity of Hearing —
Held — If one authority, person or committee hears the appeal and the other
person, Authority or Committee decides it without any further hearing, such
procedure is not in consonance with principle of natural justice — Appellate
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authority Mayor-in-Council without hearing the parties, merely on basis of
opinion of Committee, dismissed the appeal — Principle of natural justice
violated — Impugned order set aside — Matter remanded back to appellate
authority — Petition partly allowed. (Paras 6,11,12 & 15)
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Vijay Asudani, for the petitioner.
Rishi Tiwari, for the respondent Nos. 1 to 4.

ORDER

PRAKASH SHRIVASTAVA, J. :- By this writ petition, the petitioner has
challenged the order dated 9/2/2016 in respect of the levy of penalty and the
appellate order dated 4/2/2020 as also the order passed by the respondent No.3
dated 5/2/2018.

2. The case of the petitioner is that in the proceeding relating to the property
tax, the order dated 9/2/2016 was passed whereby penalty of five times on account
of more than 10% difference in the measurement of the area was maintained.
Against this order petitioner had preferred appeal before the Mayor-in-Council
u/S.138(4) of the Municipal Corporation Act, 1956 (for short "the Act") and the
Committee constituted by the Mayor-in-Council had heard the petitioner and
passed the impugned order dated 5/2/2018 and whereupon the Mayor-in-Council
had passed the consequential order dated 4/2/2020.

3. Though, in the writ petition various grounds have been raised, but counsel
for petitioner has mainly argued the ground that the Committee constituted by the
Mayor-in-Council had heard the petitioner whereas the final order was passed by
the Mayor-in-Council without giving any opportunity of hearing, therefore, the
order of the Mayor-in-Council suffers for the defect of non compliance of
principles of natural justice.

4. The stand of the counsel for respondents is that the Committee was
constituted by the Mayor-in-Council in accordance with the provisions of the Act
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and the said Committee had given an opportunity of hearing to the petitioner and
thereafter had passed the order dated 5/2/2018 which was followed by the order of
the Mayor-in-Council dated 4/2/2020, therefore, the principles of natural justice
has been adequately followed.

5. Having heard the learned counsel for parties and on perusal of the record,
it is noticed that the appeal was preferred by the petitioner against the penalty
order dated 9/2/2016 before the Mayor-in-Council u/S.138(4) of the Act. The
relevant provisions contained in sub section (3) and (4) of Sec.138 are reproduced
below:-

"138(3) The variation up to ten percent on either side in the
assessment made under sub-section (2) shall be ignored. In
cases where the variation is more than ten percent, the owner of
land or building, as the case may be, shall be liable to pay
penalty equal to five times the difference of self assessment
made by him and the assessment made by the Corporation.

(4)  An appeal shall lie to the Mayor-in-Council against the
orders passed under sub-section (3)."

6. Sub-section (4) clearly provides that the appeal lies before the Mayor-in-
Council . Rule 11 of the Madhya Pradesh Municipality (Determination of Annual
Letting Value of Building/Lands) Rules, 1997 also provides for the limitation and
hearing of the appeal against the order of penalty and reads as under:-

"11- Scrutiny of the return.-- If on the scrutiny of return
received under [Rule 10], it is found by the Municipal Officer
that any information mentioned therein is not correct or is
doubtful or he deems it necessary to reassess the annual letting
value due to any reasons, then the Municipal Officer may take
action for the reassessment of the annual letting value under the
provisions of the Act.

Provided that in the reassessment, the variation up to ten percent
on either side shall be ignored but where the variation is more
than ten per cent, the owner of land or building, as the case may
be, shall be liable to pay such penalty which will be equal to five
times of the amount of difference of self assessment made by
such owner and the reassessment made by the Municipality.

Provided further that against the order passed by the Municipal
Officer under the first provision, an appeal may be filed before
the Mayor-in-Council in case of a Municipal Corporation and
President-in-Council, in case of a Municipal Council or Nagar
Panchayat within thirty days from the date of passing the orders,
on which the Mayor-in-Council or President-in-Council, as the
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case may be, after hearing the parties concerned, shall give its
decision, which shall be final."

7. In terms of the aforesaid Rule, the Mayor-in-Council is required to give its
decision in appeal after hearing the concerned parties.

8. The reliance of the counsel for Municipal Corporation is on Sec.45 of the
Actwhichreads as under:-

"45. Power of Mayor-in-Council to appoint sub-
committees.-- The Mayor-in-Council may appoint one or more
sub-committees from amongst its members, which shall consist
of such number of members as it may fix and may refer to it any
matter pending before it for enquiry and report or opinion."

9. In terms of Sec.45, the Mayor-in-Council is empowered to appoint a
Committee and refer any matter pending before it to the Committee for "enquiry
and report or opinion". In the present case, record reflects that the appeal was
preferred by the petitioner before the Mayor-in-Council and the Mayor-in-
Council had referred the matter to the Three Member Committee and Three
Member Committee had given the hearing to the petitioner and thereafter by
Annexure P/9 dated 5/2/2018 had formed the opinion against the petitioner and
sent back the matter to the Mayor-in-Council for decision.

10.  Itisnotin dispute that no opportunity of hearing was given by the Mayor-
in-Council to the petitioner and Mayor-in-Council vide order dated 4/2/2020 on
the basis of the opinion of the Committee has dismissed the appeal.

I1. The aforesaid facts clearly reveals two important aspects of the matter.
Firstly though the opportunity was given to the parties before the Committee
constituted by the Mayor-in-Council, but no opportunity was given to the parties
before the Mayor-in-Council which was the appellate authority and secondly the
Committee was only empowered to give its opinion which the Committee had
forwarded and the Mayor-in-Council had mechanically agreed with the opinion
and dismissed the appeal.

12.  If one Authority, person or Committee hears the appeal and the other
person, Authority or Committee decides it without any further hearing, then such
a procedure and decision is violative of the fundamental principles of natural
justice. Such a decision cannot be approved and held to be in consonance with the
principles of audi alteram partem. The Constitution Bench of the Supreme Court
in the matter of Gullapalli Nageshwara Rao and others Vs. Andhra Pradesh State
Road Transport Corporation & another AIR 1959 SC 308 considering the similar
issue has held:-

"31- The second objection is that while the Act and the
Rules framed thereunder impose a duty on the State
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Government to give a personal hearing, the procedure prescribed
by the Rules impose a duty on the Secretary to hear and the Chief
Minister to decide. This divided responsibility is destructive of
the concept of judicial hearing. Such a procedure defeats the
object of personal hearing. Personal hearing enables the
authority concerned to watch the demeanour of the witnesses
and clear-up his doubts during the course of the arguments, and
the party appearing to persuade the authority by reasoned
argument to accept his point of view. If one person hears and
another decides, then personal hearing becomes and empty
formality. We therefore hold that the said procedure followed in
this case also offends another basic principle of judicial
procedure."

13. In the matter of Automotive Tyre Manufacturers Association Vs.
Designated Authority and Others (2011) 2 SCC 258 in a case where designated
authority had conducted the proceedings and thereafter successor designated
authority had passed the order without giving an opportunity of hearing, the
Hon'ble Supreme Court has found such an order to be vitiated on account of non
compliance of the basic principles of audi alteram partem by holding that if one
person hears and another decides, then personal hearing becomes an empty
formality. In the above case Hon'ble Supreme Court has held that:-

"83. The procedure prescribed in the 1995 Rules imposes a
duty on the DA to afford to all the parties, who have filed
objections and adduced evidence, a personal hearing before
taking a final decision in the matter. Even written arguments are
no substitute for an oral hearing. A personal hearing enables the
authority concerned to watch the demeanour of the witnesses,
etc. and also clear up his doubts during the course of the
arguments. Moreover, it was also observed in Gullapalli, if one
person hears and other decides, then personal hearing becomes
an empty formality.

84. In the present case, admittedly, the entire material had
been collected by the predecessor of the DA; he had allowed the
interested parties and/or their representatives to present the
relevant information before him in terms of Rule 6(6) but the
final findings in the form of an order were recorded by the
successor DA, who had no occasion to hear the appellants
herein. In our opinion, the final order passed by the new DA
offends the basic principle of natural justice. Thus, the
impugned notification having been issued on the basis of the
final findings of the DA, who failed to follow the principles of
natural justice, cannot be sustained. It is quashed accordingly."
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14. Similarly in the matter of Kanachur Islamic Education Trust (R) Vs.
Union of India and Another (2017) 15 SCC 702 the Supreme Court taking note of
the Rule of fair hearing has held that this rule castes an obligation on the

adjudicator to ensure fairness in procedure and action. In this regard it has been
held that:-

In the predominant factual setting, noted hereinabove,
the approach of the respondents is markedly incompatible with
the essence and import of the proviso to Section 10 A (4)
mandating against disapproval by the Central Government of
any scheme for establishment of a college except after giving
the person or the college concerned a reasonable opportunity of
being heard. Reasonable opportunity of hearing which is
synonymous to "fair hearing", it is not longer res integra is an
important ingredient of audi alteram partem rule and embraces
almost every facet of fair procedure. The rule of "fair hearing"
requires that the affected party should be given an opportunity
to meet the case against him effectively and the right to fair
hearing takes within its fold a just decision supplemented by
reasons and rationale. Reasonable opportunity of hearing or
right to "fair hearing" casts a steadfast and sacrosanct obligation
on the adjudicator to ensure fairness in procedure and action, so
much so that any remiss or dereliction in connection therewith
would be at the pain of invalidation of the decision eventually
taken. Every executive authority empowered to take an
administrative action having the potential of visiting any person
with civil consequences must take care to ensure that justice is
not only done but also manifestly appears to have been done."

15.  Inthe present case the appellate authority Mayor-in-Council was required to
hear the parties and decide the appeal, but the Mayor-in-Council without hearing the
parties merely on the basis of the opinion of the Committee constituted u/S.45 has
dismissed the appeal, therefore, the principles of natural justice has been clearly
violated. The Rules requiring hearing has also been given a go by, therefore, the
order of the Mayor-in-Council dated 4/2/2020 cannot be sustained and is hereby
setaside. The appellate authority is now required to hear the concerned parties and
pass a fresh order in the appeal in accordance with law. It is pointed out that in the
mean while the Mayor-in-Council has been superseded by the Administrator.
Counsel for parties have no objection if the appeal is heard by the Administrator.

16. Having regard to the above analysis, the writ petition is partly allowed
to the extent indicated above.

Petition partly allowed
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WRIT PETITION
Before Mr. Justice Sujoy Paul
WP (S) No. 12216/2004 (Jabalpur) decided on 3 December, 2020

A.A. ABRAHAM ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 15 — Further Inquiry & Denovo Inquiry/Re-inquiry — Held — Since
charge-sheet remained the same, previous charge-sheet was not set aside,
just because no witness was examined, disciplinary authority directed to
conduct further inquiry — It cannot be termed as denovo inquiry/re-inquiry —
Respondent directed to conclude the inquiry — Petition disposed. (Para10)

@. Rifaer dar (affevor, fAaFor siv srfier) fAam, 7.9, 1966, fAaw
15 — SifaRad wira g 74 RR & wira /g oifa — AfieiRa — gfe aRit—u=
el o1, Yd ARIU—UF P JURA el [HAT 7T o1, 917 Fife T aneft &1
qdiegor TE1 A 3 o, sremafe Uit &1 sifaRed g dafaa s
3 ¥ fear T — 3@ @ RR @ wifa /g wira 780 ®el o ddhar —
gt &1 Siia gaTw $RA 2, MR fear & — aifaer Friad |

B. Civil Services (Pension) Rules, M.P., 1976, Rule 9(2) —
Departmental Inquiry — Retired Employee — Expression “shall be continued
and concluded” — Held — If inquiry is instituted before retirement of a
government employee, it shall continue in the same manner and shall be
deemed to be proceedings under Pension Rules — This deeming provision
permits the authority who has initiated the inquiry to concludeit. (Parall)

@ Rifaer dar (@em) (99, 9.9, 1976, (497 9(2) — fawrftg oira —
darfiged a4 ard! — sifegfad “are 8 i sl ware @t wd 1t — sitifaiRa
— If% v& TrEe HHAR) o) darfgha & gd i @Rea @ 9l 2, al 98
St wifar ol @MY q@ 9= Ay & sfaela srfard) Wl Sma Y — I e
Iuey Wi WRed $3A e Ui &1 9 fraffa v @1 sgafa ya=
BT 2 |

C. Civil Services (Pension) Rules, M.P, 1976, Rule 9(1) & (2) —
Departmental Inquiry — Retired Employee — Punishment — Held — The
initiating/disciplinary authority cannot impose punishment to retired
employee indeed, he is under statutory obligation to submit his report
regarding findings submitted by Inquiry Officer which is finally placed
before Governor for decision under Rule 9(1) of Pension Rules. (Para12)



LL.R.[2021]M.P. A.A. Abraham Vs. State of M.P. 79

T, Rifaer dar (9er) a9, 9.3, 1976, (9% 9(1) T (2) — faarfta
o1 — daifiged A — gve — AMFETRA — IRH S drel1 / Iqemafis
@R areda ¥ vd Aariga HHa) wR qve IffRIAG T B waan, a8
o4 AN gRT UK f6d A Frasl & deg o puar yfids uvgd &3
D I qreaar & e 2, S 6 Oerm fray & faw o(1) & siafa faffrea
2, 3o ®U @ AU & [HE 7@ ST B |

D. Civil Services (Pension) Rules, M.P, 1976, Rule 64 — Retiral
Dues — Held — In view of Rule 64, no fault can be found if department has not
released full pension and gratuity and had only released anticipatory pension
subject to outcome of inquiry. (Para13)

1) Rifaer dar (der) (39, 9.4, 1976, (97 64 — Waifgfca Iq&
— ffetRa — 9 64 &1 gfcra w@d gu, <1¥ Y T MdTam 51 "dhar
Ife T 3 g8 UeH vd SueE o @) fear @ an o @ R @ sefi|
Dac ARH T A B 2 |

E. Constitution — Article 3004 — Retiral Dues — Held — Retiral dues
of employee cannot be treated as bounty, it is his right under Article 300A of
Constitution. (Para13)

€ "I — 99T 3004 — Warfgfca g+ — AffaiRa —
U 3 Hargfed <T@l &1 IUSR WHY Tl AT &1 Gdhdl, GfIa= &
IJTBT 300A B A I8 IUSDT ATHR 2 |

Cases referred :

1971 (2) SCC 102, 2014 (10) SCC 589,2013 (12) SCC 210, AIR 1991 SC
2010.

R.N. Roy, for the petitioner.
Rahul Deshmukh, P.L. for the respondent/State.

ORDER

SuJoy PAUL, J.:-In this petition filed under Article 226 of the
Constitution, the petitioner has called in question the legality, validity and
propriety of order dated 02.09.2004 whereby the Commissioner, Health Services,
M.P. directed to conduct a reinquiry against the petitioner. In addition, petitioner
has prayed for a direction to release his retiral dues.

2. Draped in brevity, the relevant facts are that the petitioner was working as
District Maleria (sic : Malaria) Officer at Betul. In the year 2000, some persons
died in District Hospital, Betul due to maleria (sic : malaria). A question was
raised in the State Legislative Assembly regarding death of citizens. Thereafter, a
major penalty charge-sheet dated 24.02.2001 was issued to the petitioner. The
petitioner submitted his reply. Since department was not satisfied with the reply, a
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departmental enquiry was instituted by appointing Presiding Officer and Inquiry
Officer. The petitioner retired on attaining the age of superannuation on
29.12.2001 whereas first Inquiry Officer was appointed on 28.08.2001. The first
Inquiry Officer could not complete the inquiry and; therefore, another Inquiry
Officer was appointed by order dated 05.11.2003 Annexure R/1. The petitioner
was placed under suspension during his service. The suspension order was
revoked by order dated 30.05.2002 (Annexure P/7).

3. Shri R.N. Roy, learned counsel for the petitioner submits that the Inquiry
Officer conducted and completed the inquiry and submitted his report dated
19.06.2004 (Annexure P/12). Five charges levelled against the petitioner were not
found to be proved. The inquiry report was placed before the Commissioner,
Health Services, M.P. who, in turn, passed the impugned order dated 02.09.2004
(Annexure P/14). Criticising this order, learned counsel for the petitioner urged
that - (i) learned Commissioner has set aside the conclusion drawn by the Inquiry
Officer and directed to conduct 'reinquiry'. This runs contrary to Rule 15 of
Madhya Pradesh Civil Services (Classification, Control and Appeal) Rules, 1966
(hereinafter referred to as 'CCA Rules'). Under the said Rule, disciplinary
authority is only empowered to conduct a 'further inquiry' and not a 'denovo
inquiry' or 'reinquiry'. In supprot (sic: support) of this contention, he placed
reliance on judgments of Supreme Court reported in 1971 (2) SCC 102 (K.R. Deb
vs. The Collector of Central Excise, Shillong) and 2014 (10) SCC 589 (Vijay
Shankar Pandey vs. Union of India and another); (ii) after the retirement of
petitioner, inquiry could have been continued only under Rule 9(2) of the Madhya
Pradesh Civil Services (Pension) Rules, 1976 (for short 'Pension Rules’) and not
under the CCA Rules. By placing heavy reliance on the proviso to Rule 9(2) of the
Pension Rules, Shri Roy urged that the disciplinary authority/ Commissioner has
no authority, jurisdiction and competence to pass the order dated 02.09.2004; (iii)
the respondents committed error in not releasing the entire pension and gratuity to
the petitioner. Their action is erroneous whereby they only granted anticipatory
/provisional pension to the petitioner. By placing reliance on 2013 (12) SCC 210
(State of Jharkhand and others vs. Jitendra Kumar Srivastava and another), Shri
Roy urged that in the light of this judgment, the petitioner is entitled to get entire
retiral dues including pension and gratuity.

4. Per contra, Shri Rahul Deshmukh, learned Panel Lawyer for the State
supported the impugned order by contending that under Rule 9(2)(a) of the
Pension Rules, the authority who instituted the departmental enquiry against the
petitioner when he was admittedly in service, has every right to continue and
conclude the inquiry against the petitioner. In exercise of that power, the
disciplinary authority/authority who instituted the inquiry found that the Inquiry
Officer's report is cryptic in nature because petitioner was facing five grave
charges and no prosecution witness entered the witness box nor any documents
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were placed against the petitioner. Considering the aforesaid, the disciplinary
authority directed 'reinquiry/further inquiry' which by no stretch of imagination
can be treated to be 'denovo inquiry' or 'reinquiry'. He urged that the disciplinary
proceeding begins with issuance of charge-sheet and in the instant case, the
charge-sheet was not cancelled which shows that inquiry will proceed on the basis
of same charge-sheet. Hence, this 'further inquiry' ordered is in consonance with
Rule 15 of CCA Rules.

5. Shri Deshmukh urged that in the teeth of proviso to Rule 9(2), it is clear
that after obtaining the finding regarding inquiry, the authority who initiated the
inquiry shall submit his report before the Governor thereupon the Governor is
obliged to take a decision as per Rule 9(1) of the Pension Rules. The department
has followed the said procedure and hence order is neither without jurisdiction
nor it suffers from any procedual (sic: procedural) impropriety which warrants
interference by this Court. Countering the argument regarding grant of release of
full pension and gratuity, Shri Deshmukh placed reliance on Rule 64 of the
Pension Rules.

6. No other point is pressed by learned counsel for the parties.

7. I have bestowed my anxtious (sic: anxious) consideration on the rival
contentions of parties and perused the record.

8. There are three core issues involved in this matter - (i) whether the
direction contained in the impugned order dated 02.09.2004 (Annexure P/14)
amounts to holding a 'denovo/reinquiry'?; (ii) whether under Rule 9(2) of the
Pension Rules, the disciplinary authority was empowered to continue with the
inquiry after petitioner's retirement and pass the impugned order of 'reinquiry'?
and (iii) whether department was justified in only granting anticipatory/
provisional pension to the petitioner ?

Issue No.(i) and (ii):

9. Both the issues are interrelated and; therefore, I deem it proper to decide
these issues jointly.

10.  Before dealing with the factual aspects, reference may be made to Rule 15
of CCA Rules which makes it clear that disciplinary authority is empowered to
direct a further inquiry. Thus, the pivotal question is whether the direction so
contained in order dated 02.09.2004 amounts to directing a 'further inquiry' or
'denovo inquiry/reinquiry'. It is apt to reproduced the relevant portion of the order
which reads as under:

3T} T
TArTTIeTI B 3T B4/ PrEL 2,03,/3212  [aTIE
05,/11,/03 &RT #1 T.U. 38789 HaT [Agcd (o761 el SfEIPIRT dqer
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@ [awg TRYT 9T Sira ger § st Sftyer s, [Aeea-r
faerfSrer fRfdbearera dqer @I e ST (g f@ar a7 o)
ST1e SIEIBIRT §IRT JBRVT Pl STd Y oie Flda §e [aibedr va
IR SIfEIETY], dqeT GINT a1 7.7.2004 T J¥Gd 13T T | ST
gfadeT & oirg SReERT 7 I8 ey far 8 f sraslT ger &1
TfT B 8 TP Tqr8 SURYT Tel 83, g9 BN T e T
SIRIY FHIforT 78] grdl 3 | I SIrd FfadeT BT G¥IerT [ 9L
BN H R TN gafar & o 3d: §9 BRI H qUf Sife BNl
ST 3TT9G% & |

T H AT A, ST ¥Eaved WA, WY ord
SITEIBTNT GINT Fegc oiie Hiade & [pyl &l SH1=7 v gV yd H
ot St SR gFT @ (9531 gv g Girg SR fId Nar g

ff U.U STHTEH T Mg fo7elr FARAT STfEIBRT dqel & [dvg
VI WA WAl ®F o SIfIE 9 g fafdedr va
WY SIBINT dqer I gegaddl sifEr g & Sirar &
TIT 5747 SIEIBIRT F1 [R19IT [35T ST & fa5 TebwoT @1 SiTd U HI§
# quf &Y Ira gfade qegd &Y |

&l /—
(71T S7eir)
SITYFT ¥R a1y, HETYQY

U3 &./4,/19®1 /182 /2004 /3829 4I9Te], [&1% 02,709,/ 04

(Emphasis supplied)

A careful reading of this order makes it clear that initiating authority came to hold
that the Inquiry Officer has submmitted a report which shows that no
departmental/prosecution witnesses entered the witness box and; therefore,
charges could not be proved. He further opined that since charges are serious in
nature, a complete inquiry needs to be conducted in the present matter. On this
basis, he disallowed the conclusion drawn by Inquiry Officer and directed to
reinquire the matter on the basis of the charge-sheet already in existence i.e.
24.02.2001 (Annexure P/2). The Apex Court in AIR 1991 SC 2010 (Union of
India vs. K.V. Jankiraman and others) opined that a disciplinary proceeding is
initiated/begins with the issuance of the charge-sheet. In the instant case, I find
substance in the argument of Shri Deshmukh that since charge-sheet remained the
same and previous charge-sheet is not set aside by directing issuance of fresh
charge-sheet, the impugned order does not contain direction of conducting
'denovo inquiry' or 'reinquiry'. Learned counsel for the petitioner placed heavy
reliance on the judgment of Supreme Court in K.R. Deb (Supra) which is followed
in the case of Vijay Shankar Pandey (Supra). Para 12 of the judgment of K.R.
Deb(Supra) reads as under:
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"12. It seems to us that Rule 15, on the face of it, really provides for
one inquiry but it may be possible if in a particular case there has been
no proper enquiry because some serious defect has crept into the inquiry
or some important witnesses were not available at the time of the inquiry
or were not examined for some other reason, the Disciplinary Authority
may ask the Inquiry Officer to record further evidence. But there is no
provision in Rule 15 for completely setting aside previous inquiries on
the ground that the report of the Inquiring Olfficer or Olfficers does not
appeal to the Disciplinary Authority. The Disciplinary Authority has
enough powers to reconsider the evidence itself and come to its own
conclusion under Rule 9. "

The Apex Court opined that if serious defect has crept in into the inquiry or
witnesses were not available when inquiry was held, disciplinary authority may
direct the Inquiry Officer to record further evidence. This is exactly what had
happened in the instant case. No witness on the side of prosecution was examined
and; therefore, considering the gravity of charges, the disciplinary authority
directed to conduct a further inquiry. Thus, the decision of disciplinary authority
is infirmity with Rule 15 of the CCA Rules and the law laid down in K.R.
Deb(Supra) and Vijay Shankar Pandey(Supra). The said judgments are of no
assistance to the petitioner.

I1. So far anciliary (sic: ancillary) argument that after retirment of petitioner
with effect from 29.12.2001, the inquiry under the CCA Rules could not have
continued is concerned, suffice it to say that Rule 9(2) of the Pension Rules
provides that if inquiry is instituted before retirement of a government employee,
it shall continue in the same manner and shall be deemed to be proceedings under
the Pension Rules. This deeming provision/fiction permits the authority who has
initiated the inquiry to conclude it. Rule 9(1) and (2)(a) of the Pension Rules needs
reproduction:

"9. Right of Governor to withhold or withdraw pension-

(2)(a) The departmental proceedings [xxx], if instituted while the
Government servant was in service whether before his retirement or
during his re-employment, shall, after the final retirement of the
Government servant, be deemed to be proceedings under this rule and
shall be continued and concluded by the authority by which they were
commenced, in the same manner as if the Government servant had
continued in service :

Provided that where the departmental proceedings are instituted by an
authority subordinate to the Governor, that authority shall submit a
report regarding its findings to the Governor. "

(Emphasis supplied)

Aplain reading of Rule 9(2)(a) of the Pension Rules leaves no room for any doubt
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that disciplinary authority/authority who initiated/commenced the inquiry is
empowered to conclude it in the same manner as if the Government employee had
continued in service. The expression "shall be continued and concluded" by the
authority by which they were commenced are of paramount importance which
bestows power to the initiating authority to conclude the inquiry. Needless to
emphasise that inquiry is concluded with imposition of punishment. This power
of imposition of punishment is cut down by inserting proviso to sub-rule (2) of
Rule 9 of the Pension Rules.

12.  Aholistic reading of Rule 9 of the Pension Rules shows that the ultimate
decision to punish a retired employee is within the province of the Governor. In
the case of a retired employee, as noticed above, the departmental enquiry so
instituted before his retirement shall continue in the same manner and the
disciplinary authority/authority instituted the proceedings is required to submit a
report regarding Enquiry Officer's findings to the Governor. To elaborate, in case
of retired employee the inquiry will proceed in the same manner as if employee
was in service, inquiry officer will submit his findings and disciplinary authority
will submit his report regarding the said findings to the Governor. Thus, as per
Rule 9 of the Pension Rules, the initiating/disciplinary authority cannot impose
the punishment, indeed, he is under a statutory obligation to submit his report
regarding the findings submitted by the Inquiry Officer. His report alongwith the
findings of Inquiry Officer needs to be placed before the Governor who, in turn,
will take a decision as per sub-rule (1) of Rule 9 of the Pension Rules.

Issue No.(iii):

13. In view of catena of judgments of Supreme Court including the judgment
of Jitendra Kumar Shrivastava (Supra), it is clear that the retiral dues of an
employee cannot be treated as bounty. The same are his right under Article 300A
of'the Consitution (sic: Constitution). However, a minute reading of this judgment
in Jitendra Kumar Shrivastava (Supra) makes it clear that in the said case, the
State Government had withheld the retiral dues on the basis of an executive
instruction. The Supreme Court after considering the scope and ambit of Article
300A ofthe Constituion (sic: Constitution) came to hold that such retiral dues can
be withheld only by an enabling provision which has force of law and not on the
basis of executive fiat. In the present case, as pointed out, Rule 64 of the Pension
Rules (issued in exercise of power proviso to Article 309 of the Constituion (sic:
Constitution)) empowers the Government to release anticipatory pension
pending completion of departmental enquiry/ criminal case. In view of this rule,
no fault can be found if department has not released the full pension and gratuity to
the petitioner and decided to release anticipatory pension subject to outcome of
the inquiry. Pertinently, in the present case, inquiry could not be concluded during
the pendency of this case because ex-parte ad interim order was passed by this
Court.



LL.R.[2021]M.P. G. Usha Rajsekhar (Smt.) Vs. Government of India 85

14.  In view of foregoing analysis, I am unable to hold that impugned order
suffers from any illegality which warrants interference by this Court. However,
considering the fact that impugned order was issued on 02.09.2004 and a long
passage of time is there in between, this petition is disposed of by directing the
respondent No.2 (i) to conclude the further inquiry within six months from the
date of production of copy of this order (subject to cooperation of the petitioner),
failing which the departmental enquiry shall stand abated automatically; (ii) after
conclusion of inquiry, appropriate order be passed within aforesaid time
regarding retiral dues of petitioner. In case petitioner is found entitled for any
retiral dues, retiral dues shall be settled within two months from the date final
order is passed under Rule 9 of the Pension Rules. Needless to mention that if
inquiry stands abated after six months as mentioned above, the petitioner shall get
all consequential benefits as if instant disciplinary proceeding was never
instituted against him.

15. With the aforesaid and without expressing any opinion on merits of the
case, petition is disposed of.

Order accordingly

L.LL.R. [2021] M.P. 85
WRIT PETITION
Before Mr. Justice Vishal Dhagat
WP No. 5450/2013 (Jabalpur) order passed on 5 December, 2020

G.USHARAJSEKHAR (SMT.) ...Petitioner
Vs.
GOVERNMENT OF INDIA & ors. ....Respondents

A. Constitution — Article 226/227 — Extension of Stay Order — Held
— Apex Court has concluded that whatever stay has been granted by any
Court including High Court automatically expires within a period of six
months, and unless extension is granted for good reason, within next six
months, the trial Courtis, on expiry of first period of six months, to set a date
for trial and go ahead with same — Present case not fit for extension of stay —
I.A. dismissed. (Paras 6,8 &9)

@. wlaer — 3g@es 226,227 — W& IRI HT &R —
affaeiRa — waf=a =mareay 3 frseftfa fear @ & S=wa ~maraa afea feaf
fY <mraTead gRT ot H A6 A1 SN fbar AT 8, B8 4918 @) A4y & Hiax
Tqd: FHTS 8l ST 8, IUT o9 dd & 3Tl B8 418 & HIax 9w dRT & forg
foar yeE 8 foar wrar 2, 9 AR ey 9™ B8 HIg &) Iafer &
T B9 WR, faarer &) fafSr 93 a9 iR Sqa uR A1 prRiarE e —
JAHTT UPHROT A AT B (AR 2 Sfad 81 & — Aadd] sae @R |
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B. Constitution — Article 226/227 — Caste Certificate — Enquiry —
Competent Authority — Held — Adjudicating the claim of a person whether he
belonged to a particular caste or not, is to be done by Scrutiny Committee but
to verify whether a certificate is issued from office of competent authority or
not or from the office where a person claims it to be issued, can be looked into
by the in-charge person of that office — Such verification of certificate cannot
be said to be an enquiry regarding claim of petitioner. (Para8)

o ET — JWT 226 /227 — WIfd GHIVTGA — Id — GEH
gifererd — aififaiRa — v «afed & <@ &1 =mafoiaE, 6 98 @ At
ST &1 & JAqdT 81, BIdIA QA g1 fbar e Ay dfea a8 acnia
B D forg 6 a1 BIs 9o 9ad uiite) & sratad |9 SRl fear @ @
T LT AT I DRATAT A Sl 4 HIg AfdT 38 S S $T 1G0T HAT 8, 9
ST & Y9N AT gRT €T O 9HdT @ — Idd AU & G AT $i
AT & 1 A G b S1ia T8 HaT S "ohdT |

Cases referred:

Misc. Application No. 1577/2020 order passed on 15.10.2020 (Supreme
Court), (1994) 6 SCC241.

Shobha Menon with Rahul Choubey, for the petitioner.
J.K. Jain, Asstt. Solicitor General for the respondent No. 2.

ORDER
(Hearing Through Video Conferencing)

VISHAL DHAGAT, J. :- Petitioner has filed I.A No0.8273/2020.

2. It is prayed by learned Senior Counsel appearing for the petitioner to
extend the period of stay order granted by this Court vide order dated 01.04.2013
and pass appropriate order to the respondents, particularly respondent no.2, for
not proceeding further with lodging of FIR in view of the facts and circumstances
of the case. It is submitted that the Apex Court has clarified the order passed in
Asian Resurfacing of Road Agency Private Ltd. and another vs Central Bureau of
Investigation (Misc. Application No.1577/2020) and held that stay order granted
by any Court shall automatically expire within a period of six months unless
extended.

3. It is submitted by learned Senior Counsel for the petitioner to extend the
stay order on the ground that it was beyond the domain of either Tehsildar or Naib
Tahsildar to conduct any enquiry into caste certificate and held it fake. Certificate
of petitioner is to be scrutinized by scrutiny committee as per directives of Apex

Court in case of Kumari Madhuri Patil and Another vs. Additional Commissioner
reported in (1994) 6 SCC 241.
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4. Counsel appearing for respondents opposed the application for extension
of'stay order.
5. Heard learned Senior Counsel for petitioner as well as respondents.

6. The Apex court, in the order dated 15.10.2020 in Asian Resurfacing of
Road Agency Private Ltd. (supra) has held that " whatever stay has been granted
by any Court including High Court automatically expires within a period of six
months, and unless extension is granted for good reason, as per our judgment,

within next six months, the trial court is, on the expiry of first period of six months,

to set a date for trial and go ahead with same."

7. In view of the aforesaid law laid down by Three-Judges Bench of Apex
Court presided by Hon'ble Justice Shri R.F. Nariman, it is to be seen whether there
is any good reason for extending the stay order dated 01.04.2013.

8. Deputy Collector, Jabalpur vide its letter dated 07.06.06, has informed
Director Vigilance of Defence Ministry that caste certificate of petitioner is not
found to be entered in Register, where record of issuance of caste certificate is
entered. Investigation was done by Tehsildar to ascertain the fact whether caste
certificate of petitioner was issued by concerned authority or not. Tehsildar did
not conduct enquiry adjudicating the claims of petitioner of belonging to a
particular caste, therefore, there is no substance in the argument of Senior Counsel
appearing for the petitioner that it is not within the domain of Tehsildar or Naib
Tehsildar to enquire into caste certificate of petitioner and hold it fake. Caste
certificate of petitioner was never issued by the Authority and same was
counterfeited and forged document. In case of Madhuri Patil (supra) procedure
was streamlined for issuance of social status certificates of Scheduled Castes and
Scheduled Tribes, scrutiny of caste certificate and approval. Adjudicating the
claims of a person whether he belonged to a particular caste or not is to be done by
Scrutiny Committee as laid down in said case. However, whether a certificate is
issued from the office of competent authority or not or from the office where a
person claims it to be issued can be looked into by the In-charge person of that
office. Such a verification of certificate cannot be said to be an enquiry regarding
claims of petitioner. After issuance of letter dated 07.06.06, petitioner did not
submit any fresh certificate issued by Competent Authority before respondents.
Nothing is available on record to show that petitioner has filed any application for
issuance of fresh caste certificate. So no claim of petitioner is pending before
Competent Authority or Scrutiny Committee for belonging to a particular caste.

9. In view of above, I do not find it a case for extension of stay order granted
on(01.04.2013.1.A.8273/2020, for extension of stay order is dismissed.

10. Registry to list the case at the next stage of hearing.
Order accordingly
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LL.R. [2021] M.P. 88 (DB)
WRIT PETITION
Before Mr. Justice Mohammad Rafiq, Chief Justice &
Mr. Justice Prakash Shrivastava
WP No. 1874/2019 (Jabalpur) decided on 5 January, 2021

ALOK KUMAR CHOUBEY ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Constitution — Article 14 & 226 — Contractual Matter
—Forfeiture of Security Amount—Held — Action of respondents in withholding
the amount of performance guarantee (security) of petitioner was arbitrary
and unreasonable being violative of Article 14 of Constitution — Respondent
wrongly interpreted clauses of agreement — Respondent directed to refund
the amount with interest @ 6% p.a.—Petition allowed. = (Paras 19,21 & 22)

®.  GIAErT — BT 14 T 226 — GlAqTHD AHAT — Flagfa Wl
&1 Gaysver — AfEiRa — ard &) s Sured TRA (ghengfa) a1 ¥ &1
gaAfTrer gRT IS 3@ B FRAE [AEST D IATWT 14 BT Sed g A D
ST AHT U4 I off — ycaeff 9 s & wvsl &1 Tad wu 4 Fd=s
far — ycaeft &1 6 ufdera & affe =arer wfea R auw &34 8g FMelRE
far = — ArfadT AR |

B. Constitution — Article 226 and Madhyastham Adhikaran
Adhiniyam, M.P. (29 of 1983), Section 17 — Efficacious Alternate Remedy —
Contractual Matters — Interim Relief — Held — Alternate remedy of dispute
resolution system by way of application to competent authority, appeal to
appellate authority and thereafter to Arbitration Tribunal, in present facts
cannot be taken as efficacious alternative remedy particularly when Section
17 0f 1983 Act bars the Tribunal from granting any interim relief. (Para21)

9. WRET — e 226 Yd ATEIVIH SIfEHROT SfefgH, A4
(1983 @7 29), €IRT 17 — FHITHIN] dBeyd SYAIR — TAGTHE Al — AT
ggaly — afafaiRa — wa uiferd &1 smdeq, ardiceh uTfrerd qe=n
T AT JARHIT $I Iflel & wreas ¥ faare womem= gomell @
Fofedd SUAR & adu Tl § YATHR] dbfeus SUaR & wu 7 =121 feran
ST AhdT faf¥rsed: 519 1983 @ AR 3T aRT 17 3Afe@=T 31 (alRkH A
e &Y 9 afsta sl 2

C. Constitution — Article 226/227 — Alternate Remedy — Exceptions
— Held — Despite availability of alternative remedy, writ petition can be
entertained — Seven recognized exceptions are (i) when petition filed for
enforcement of fundamental rights, (ii) if there is violation of principle of
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natural justice, (iii) where order of proceedings is wholly without
jurisdiction, (iv) where vires of Act is challenged, (v) where availing of
alternative remedy subjects a person to very lengthy proceedings and
unnecessary harassment, (vi) where question raised is purely legal one, there
being no dispute on facts and (vii) where State or its intermediary in a
contractual matter acts against public good/interest unjustly, unfairly,
unreasonably and arbitrary. (Para16 & 17)

T, wiagrT — s 226,227 — d@lfeyd IyaR — 3IyYdIT —
affeiRa — defedd SUAR @) ST @ ddye, Re aifasr gz o1 o
Haodl 8 — 91d 919 qudic 2 (i) 99 o @RI & yadd =g Re arfaaer
yxqd @1 g Bl (i) afe Fuffe =ma o figia &1 Sedwq 2, (iii) wisf
srRiarfEal &1 ey yof wu @ 4= AftreRar &1 |1, (iv) wiet S &
LAt &1 gAkd 91 18 21, (V) 981 ddfeud SUAR &1 a4 o+ 9 Afdd oi
98d <idl SRIAIRAT AT JATaRD Icdlsd BT HAT HRAT gsdl & (Vi) I8l
SOTIT T Y3 g} a¥E ¥ U faftres e @, qeal R &g faarq 1€l @ qen
(vii) S8 IS d1 SUa Ahad! Ua dfacroie e W diefed @ fawg
=Ty, 9T, Irgfad SR 79 WU A &1 avd ¥ |

Casesreferred:

AIR 1981 Gau. 15, AIR 1967 SC 1081, AIR 1968 SC 1186, (1988) 1 SCC
401,(2011) 2 SCC 439, (1998) 8 SCC 1, AIR 1961 SC 1506, AIR 1961 SC 372,
(2000) 10 SCC 482, (2001) 8 SCC 344, (2001) 10 SCC 740, AIR 2005 SC 3936,
(2010) 11 SCC 186, (2015)7 SCC 728,(2019) 19 SCC 9.

Shekhar Sharma, for the petitioner.
Swapnil Ganguly, Dy. A.G. for the respondents/State.

ORDER
(Hearing convened through Video Conferencing)

The Order of the Court was passed by :
MOHAMMAD RAFIQ, C.J. :- This writ petition has been filed by Alok Kumar
Choubey challenging validity of the order dated 22.12.2018 (Annexure-P/11),
passed by the respondent No.5- Divisional Project Engineer, Public Works
Department, Project Implementation Unit, Division Seoni, Seoni (M.P.),
whereby the amount of performance guarantee (security) submitted by the
petitioner for the work of construction of 100 Seater Chhatravas Building at
Lakhnadon, District Seoni including water supply, sanitary fittings and
electrification etc. was forfeited.

2. Mr. Shekhar Sharma, learned counsel for the petitioner submits that the
petitioner is a proprietorship Firm and is registered as a "C" class contractor with
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the respondent-Department. Being the successful bidder, the petitioner was
awarded the work for construction of the aforesaid building and Letter of
Acceptance (for short "LOA") was issued in his favour on 02.06.2014. According
to the terms of LOA, the petitioner was required to execute the entire work within
13 months excluding the rainy season. The cost of work was Rs.129.50 Lac. An
agreement was executed between the petitioner and the respondents. The time
period for maintenance of the constructed work prescribed in the said agreement
was two years from the date of completion of the work. Reference is made to
Clause 18 of the agreement, Clause 18.1 whereof stipulates that the defect liability
period of work in the contract shall be as per the contract data. It is contended that
as per the stipulation contained in the contract data, the defect liability period in
accordance with Clause 18.3 (GCC) read with its corresponding clause in contract
data shall be of two years. The respondents have wrongly relied on Clause 29 of
the agreement and the corresponding clause of the contract data and have treated
the additional period of three months, beyond the period of two years, also as part
of the defect liability period/maintenance guarantee period. Learned counsel
argued that the period of two years would start from the date of completion of the
work. In the present case, petitioner completed said work on 08.03.2016 and the
respondent No.4- Divisional Project Engineer, PWD had issued a completion
certificate in that behalf to the petitioner on 30.05.2016. No defect whatsoever
was pointed out in the work executed by the petitioner during the aforesaid period
of two years. As per the terms of the contract, the petitioner would be entitled to
refund of the performance guarantee furnished for the maintenance of the work.
When the petitioner vide letter dated 03.05.2018 requested the respondent No.5-
Divisional Project Engineer, PWD for refund of the amount deposited towards the
security and performance guarantee, the respondents by communication dated
25.05.2018 (Annexure-R/2) required the petitioner to rectify the mistake in the
work as per the inspection report dated 24.05.2018 submitted by the concerned
Project Engineer. Learned counsel submitted that the respondents have
misinterpreted the stipulation given in the contract data in respect of Clause 29 of
the agreement, which only provides that the performance guarantee (security)
shall be valid up to three months beyond the completion of the defect liability
period. That however does not have the effect of extending the defect liability
period by additional three months over and above the period of two years.

3. Mr. Swapnil Ganguly, learned Deputy Advocate General appearing for
the respondents-State opposed the petition by contending that the writ petition
should not be entertained as the petitioner has got efficacious alternative remedy
in view of Clause 12 of the agreement, which provides for a dispute resolution
system. The petitioner has to first approach the competent authority and, if the
matter is not decided within 45 days, he can file appeal before the competent
appellate authority within 30 days. If the grievance is still not redressed, he can
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approach Madhya Pradesh Arbitration Tribunal constituted under the provisions
of Madhya Pradesh Madhaystam Adhikaran Adhiniyam, 1983 (for short "the
Adhiniyam of 1983"). Learned Deputy Advocate General submitted that the
petitioner does not automatically become entitle to get refund of the performance
guarantee and security on expiry of maintenance period on 07.03.2018. Though
the defect liability period/maintenance guarantee period for building work was
two years after completion of work on 08.03.2016, but Clause 29 of the contract
data makes it abundantly clear that the performance guarantee (security) shall be
valid for a period of three months beyond the completion of defect liability period.
Therefore, the performance guarantee/security, in this case shall remain valid till
07.06.2018 i.e., beyond three months from 07.03.2018. As the petitioner was duly
communicated by letter dated 23.05.2018 to complete the maintenance work and
rectify the mistake on the basis of the inspection report dated 24.05.2018, the
respondents were not obliged to refund the performance guarantee/security to the
petitioner.

4. We have given our anxious consideration to the rival contentions of the
parties and perused the record.

5. It is significant to note here that the respondents by way of an application
for taking subsequent events on record dated 05.11.2020 have stated that the
petitioner has deposited two FDRs bearing Nos. 736049 & 736031, amounting to
Rs.6,30,000/- & Rs. 6,65,000/- on 07.12.2016 & 18.07.2018 respectively. The
repair work amounting to Rs.3,01,055/- was done through Maa Narmada
Construction and, therefore, the aforesaid amount was adjusted against the
security/performance guarantee submitted by the petitioner. An amount of
Rs.3,63,945/- has been disbursed to the petitioner vide Cheque No0.523333 dated
23.01.2020 and the amount of Rs.6,30,000/- of the FDR No.736049 has already
been refunded to the petitioner on 22.01.2020.

6. Dealing first of all the preliminary objection of the respondents that since
the petitioner has got an efficacious alternative remedy in view of dispute
resolution system provided under Clause 12 of the agreement, the writ petition
ought not to be entertained, what is to be seen is whether such remedy can indeed
said to be 'efficacious'. The word 'efficacious' is adjective according to grammar
and its noun is 'efficacy', which is derived from Latin word ‘efficacie’ which
means capacity to produce results. Accordingly, the word 'efficacious' means able
to produce the intended effect or result. The Gauhati High Court in Abdul Sammad
vs. Executive Committee of the Marigaon Mahkuma Parishad, AIR 1981 Gau. 15,
held that it is well-known that the meaning of the term "efficacious" is "able to
produce the intended result". The High Court negatived the preliminary objection
raised by the respondents with regard to maintainability of the writ petition, as its
view was that the alternative remedy provided in that case was not likely to
produce the intended result.
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7. In Raja Anandv. State of Uttar Pradesh , AIR 1967 SC 1081, relying upon
the judgment in White and Collins v. Minister of Health (1939) 2 KB 838, the
Supreme Court held that where the jurisdiction of an administrative authority
depends upon a preliminary findings of facts, the High Court is entitled in a writ
proceeding to determine upon its independent judgment whether or not the
finding of facts is correct. In State of Madhya Pradeshv. D.K. Jadav, AIR 1968 SC
1186, the apex Court again held that when the jurisdiction of an administrative
authority depends on preliminary findings of fact, the High Court can go into the
correctness of the same under Article 226.

8. The Supreme Court in Salonah Tea Co. Ltd. and Others v. Superintendent
of Taxes, Nowgong and Others - (1988) 1 SCC 401, held that normally in a case
where tax or money has been realized without the authority of law, there is in such
cases concomitant duty to refund the realization as a corollary of the constitutional
inhibition that should be respected unless it causes injustice or loss in any specific
case or violates any specific provision of law. If the tax was collected without
authority of law, the respondents had no authority to retain the money and were
liable to refund the same, held the Supreme Court. It held that in an application
under Article 226 of the Constitution, the Court has power to direct refund,
however, courts have made a distinction between those cases where a claimant
approaches a High Court seeking relief of obtaining refund only and those where
refund is sought as a consequential relief after striking down of the order of
assessment etc. A petition solely praying for issue of'a writ of mandamus directing
the State to refund the money allegedly collected by the State of tax is not
ordinarily maintainable for the simple reason that a claim for such a refund can
always be made in a suit against authority which had illegally collected the money
as a tax. In Godavari Sugar Mills Limited vs. State of Maharashtra & others
reported in (2011) 2 SCC 439, also it was held by the Supreme Court that there is a
distinction between cases where a claimant approaches the High Court seeking
the relief of obtaining only refund and those where refund is sought as a
consequential relief after striking down the order of assessment.

0. The judgment of the Supreme Court in Whirlpool Corporation vs.
Registrar of Trade Marks, reported in (1998) 8 SCC 1, is the landmark decision on
the question of maintainability of writ petition despite availability of alternative
remedy. In that case too, it was held by the Supreme Court that under Article 226
of the Constitution, the High Court having regard to the facts of the case, has
discretion to entertain or not to entertain a writ petition. The High Court has
imposed upon itself certain restrictions, one of which is that if an effective and
efficacious remedy is available, the High Court would not normally exercise its
jurisdiction, but the alternative remedy has been consistently held by the Supreme
Court not to operate as a bar in at least four contingencies, namely, where the writ
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petition has been filed for the enforcement of any of the fundamental rights or
where there has been a violation of the principle of natural justice or where the
order or proceedings are wholly without jurisdiction or where the vires of an Actis
challenged.

In Whirlpools Corporation (supra), the Supreme Court followed its
earlier two Constitution Bench judgments in 4.V, Venkateswaran, Collector of
Customs v. Ramchand Sobhraj Wadhwani- AIR 1961 SC 1506 and Calcutta
Discount Co. Ltd. v. ITO, Companies Distt. - AIR 1961 SC 372.

In A. V. Venkateswaran, Collector of Customs (supra), the Supreme Court
held as under :-

"The passages in the judgments of this Court we have extracted would
indicate (1) that the two exceptions which the learned Solicitor General
formulated to the normal rule as to the effect of the existence of an
adequate alternative remedy were by no means exhaustive, and (2) that
even beyond them a discretion vested in the High Court to have
entertained the petition and granted the petitioner relief notwithstanding
the existence of an alternative remedy. We need only add that the broad
lines of the general principles on which the Court should act having been
clearly laid down, their application to the facts of each particular case
must necessarily be dependent on a variety of individual fact which must
govern the proper exercise of the discretion of the Court, and that in a
matter which is thus preeminently one of discretion, it is not possible or
even if it were, it would not be desirable to lay down inflexible rules
which should be applied with rigidity in every case which comes up
before the Court."

In Calcutta Discount Co. Ltd. (supra), the Supreme Court held as under:

"Though the writ of prohibition or certiorari will not issue against an
executive authority, the High Courts have power to issue in a fit case an
order prohibiting an executive authority from acting without
jurisdiction. Where such action of an executive authority acting without
jurisdiction subjects or is likely to subject a person to lengthy
proceedings and unnecessary harassment, the High Courts will issue
appropriate orders or directions to prevent such consequences. Writ of
certiorari and prohibition can issue against the Income Tax Officer
acting without jurisdiction under Section 34, Income Tax Act."

10.  The Supreme Court in Union of India and Another v. State of Haryana and

Another - (2000) 10 SCC 482, has added one more exception to the rule of
alternative remedy, namely, the writ petition can be entertained despite alternative
remedy if the question raised is purely legal one, there being no dispute on facts.
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11. In Verigamto Naveen vs. Govt. of A.P. and others, reported in (2001) 8
SCC 344, the Supreme Court held that the freedom of the Government to enter
into business with anybody it likes is subject to the condition of reasonableness
and fair play as well as public interest. It was further held that after entering into a
contract, in cancelling the contract, which is subject to terms of the statutory
provisions, it cannot be said that the matter falls purely in a contractual field and
therefore, it cannot be held that since the matter arises purely on contract,
interference under Article 226 of the Constitution is not called for.

12.  In State of Tripura v. Manoranjan Chakraborty, (2001) 10 SCC 740, the
Apex Court held that if gross injustice is done and it can be shown that for good
reason the Court should interfere, then notwithstanding the alternative remedy
which may be available by way of appeal or revision, a Writ Court can in an
appropriate case exercise its jurisdiction to do substantial justice.

13.  In State of H.P. And Others v. Gujarat Ambuja Cement Limited and
Another - AIR 2005 SC 3936, the Supreme Court while considering the objection
of alternative remedy to filing of writ petition under Article 226 of the
Constitution, held that despite existence of alternative remedy, it is within the
discretion of the High Court to grant relief under Article 226 of the Constitution.
But normally the High Court should not interfere if there is efficacious alternative
remedy is available. If somebody approaches the High Court without availing
alternative remedy provided, the High Court should ensure that he has made outa
strong case that there exists good ground to invoke the extraordinary jurisdiction.
Following observations of the Supreme Court are reproduced herein for the
facility of reference :-

"Where under a statute there is an allegation of infringement of
fundamental rights or when on the undisputed facts the taxing
authorities are shown to have assumed jurisdiction which they do not
possess can be the grounds on which the writ petitions can be
entertained. But normally, the High Court should not entertain writ
petitions unless it is shown that there is something more in a case,
something going to the root of the jurisdiction of the officer, something
which would show that it would be a case of palpable injustice to the writ
petitioner to force him to adopt the remedies provided by the statute. It
was noted by this Court in L. Hirday Narain v. Income Tax Officer,
Bareilly, AIR (1971) SC 33 that if the High Court had entertained a
petition despite availability of alternative remedy and heard the parties
on merits it would be ordinarily unjustifiable for the High Court to
dismiss the same on the ground of non exhaustion of statutory remedies;
unless the High Court finds that factual disputes are involved and it
would not be desirable to deal with them in a writ petition."



LL.R.[2021]M.P. Alok Kumar Choubey Vs. State of M.P. (DB) 95

14. In Zonal Manager, Central Bank of India vs. Devi Ispat Limited, (2010) 11
SCC 186, the Supreme Court held that writ of mandamus can be issued even in
contractual matters and in paragraph- 28 of the said judgment, the apex Court held
asunder:-

"28. It is clear that (a) in the contract if there is a clause for arbitration,
normally, a writ court should not invoke its jurisdiction; (b) the existence
of effective alternative remedy provided in the contract itself is a good
ground to decline to exercise its extraordinary jurisdiction under Article
226; and (c¢) if the instrumentality of the State acts contrary to the public
good, public interest, unfairly, unjustly, unreasonably discriminatory
and violative of Article 14 of the Constitution of India in its contractual
or statutory obligation, writ petition would be maintainable. However, a
legal right must exist and corresponding legal duty on the part of the
State and if any action on the part of the State is wholly unfair or
arbitrary, writ courts can exercise their power. In the light of the legal
position, writ petition is maintainable even in contractual matters, in the
circumstances mentioned in the earlier paragraphs.”

15.  In Joshi Technologies International Inc. v. Union of India and Others,
reported in (2015) 7 SCC 728, the Supreme Court held that the State in its
executive capacity, even in the contractual field, is under obligation to act fairly
and cannot practice some discrimination. If the facts of such case are disputed and
require assessment of evidence the correctness of which can only be tested
satisfactorily by taking detailed evidence, Involving examination and cross-
examination of witnesses, the case could not be conveniently or satisfactorily
decided in proceedings under Article 226 of the Constitution.

16. Seven well recognized exceptions to the rule of alternative remedy, which
can be culled out from the afore-discussed judgments of the Supreme Court for
entertaining a writ petition under Article 226/227 of the Constitution, can be
summarized thus: (i) where the writ petition has been filed for enforcement of
fundamental rights; (ii) where there has been violation of principle of natural
justice; (iii) where the order of proceedings is wholly without jurisdiction; (iv)
where the vires of any Act is under challenge; (v) where availing of alternative
remedy subjects a person to very lengthy proceedings and unnecessary
harassment; (vi) where the writ petition can be entertained despite alternative
remedy if the question raised is purely legal one, there being no dispute on facts;
and (vii) where State or its intermediary in a contractual matter acts against public
good/interest unjustly, unfairly, unreasonably and arbitrarily. Despite afore-noted
exceptions, especially fifth and seventh of the above, whether or not in a particular
case the writ court should entertain a petition under Article 226/227 of the
Constitution of India rather than requiring the petitioner to avail alternative
remedy, would always depend on the facts situation of a given case, upon the
petitioner making out a strong case. If it is shown that the facts of the case are not
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disputed and the Government or its instrumentality has been found acting
unjustly, unfairly and unreasonably even in regard to its contractual obligations,
the High Court would be justified in entertaining the writ petition despite
availability of alternative remedy.

17. In view of what has been discussed above, the question is no longer res
integra that if instrumentality of the State acts contrary to the public good, public
interest unfairly, unjustly, unreasonably, discriminatory and violative of Article
14 of the Constitution of India in its contractual or statutory obligation, the writ
petition would be maintainable.

18.  Itis not in dispute that the defect liability period/maintenance guarantee
period is two years from the date of completion of the work. This period shall
commence on 08.03.2016 and come to end on 07.03.2018. The question that
arises for consideration in the present case is whether by virtue of what has been
stated in the contract data in respect of Clause 29, the defect liability
period/maintenance guarantee period shall stand extended by further three
months? In order to correctly appreciate the stipulation contained in relevant
clauses of the agreement and the corresponding clauses of the contract data, it
would be appropriate to reproduce Clauses 18 and 29 of the agreement and the
contract data, which read as under:

"CLAUSE 18 OF THE AGREEMENT

18. Correction of Defects noticed during the Defect Liability
Period

18.1  The Defect Liability Period of work in the contract shall be as
per the Contract Data.

18.2  The Contractor shall promptly rectify all defects pointed out by
the Engineer well before the end of the Defect Liability Period.
The Defect Liability Period shall automatically stand extended
until the defect is rectified.

18.3  If the Contractor has not corrected a Defect pertaining to the
Defect Liability Period to the satisfaction of the Engineer,
within the time specified by the Engineer, the Engineer will
assess the cost of having the Defect corrected, and the cost of
correction of the Defect shall be recovered from the Performance
Security or any amount due or that may become due to the
contractor and other available securities.

ek skskosk kkk
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29.

Alok Kumar Choubey Vs. State of M.P. (DB)
CLAUSE 29 OF THE AGREEMENT

Performance Security

The Contractor shall have to submit performance security and
additional performance security, if any, as specified in the Bid
Data Sheet at the time of signing of the contract. The contractor
shall have to ensure that such performance security and
additional performance security, if any, remains valid for the
period as specified in the Contract Data.

skeskosk
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CONTRACT DATA

GCC
Clause

Particulars

Data

18

Defect
Liability
Period

(C) For Building works - 2 years

To execute, complete and maintain works
in accordance with agreement and special
conditions of contract (SGC) after issue
of physical completion certificate as per
" Annexure-U"

Note: in accordance with clause 18.3 (GCC), the
Engineer in Charge shall intimate the
contractor about the cost assessed for
making good the defects and if the
contractor has not corrected defects,
action for correction of defects shall be
taken by the Engineer in Charge as below :
(a) Deploy departmental labour and

material
or

(b) Engage a contractor by issuing a work
order at contract rate/SOR rate

or

(c) Sanction supplementary work in an
existing agreement to a contractor for
zonal works or similar other work

or
(d) Invite opentender

or

(e) Combination ofabove

29

Performance
guarantee
(Security) shall
be valid up to

Three months beyond the completion of Defect
Liability period (Maintenance Guarantee Period)"

97
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19. Clause 18.1 of the agreement provides that the defect liability period of
work in the contract shall be as per the contract data. The corresponding Clause 18
in the contract data provides that the defect liability period would be of two years.
It is not disputed even by the respondents that the defect liability period is only of
two years from the date of completion of the work. Clause 18.2 of the agreement
provides that the Contractor shall promptly rectify all defects pointed out by the
Engineer well before the end of the defect liability period. However, additionally
it provides that the defect liability period shall automatically stand extended until
the defect is rectified. It is in this context that the contract data in respect of Clause
29 has provided that performance guarantee/security shall be valid up to three
months beyond the completion of the defect liability period. This is because that if
any defect has been pointed out during the currency of the defect liability period
and if despite that, the Contractor has not removed the defect, the defect liability
period shall automatically extended until the defect is rectified. In order to
safeguard against such an eventuality, Clause 29 in contract data provides that the
performance guarantee/security shall extended for further three months, beyond
the competition of the defect liability period. The very fact that the contract data in
the relevant Clause 29 has provided that the performance guarantee/security shall
be valid up to three months beyond the completion of the defect liability period
(maintenance guarantee period), implies that the period of two years has been
accepted as a defect liability period and it is only after this period that the
performance guarantee/security has been taken to be extended for a further period
of three months. Given the fact that there is no dispute about the defect liability
period being of two years, the respondents on the basis of what has been stated in
the contract data are not justified to claim that the additional period of three
months would also be part of the defect liability period.

20.  The Supreme Court in Adani Power (Mundra) Limited vs. Gujarat
Electricity Regulatory Commission and others, reported in (2019) 19 SCC 9,
after considering the plethora of case-laws, held that the contract between the
parties is to be interpreted giving the actual meaning to the words contained in the
contract and it is not permissible for the court to make a new contract, howsoever
reasonable, if the parties have not made it themselves. Itis to be interpreted in such
a way that its terms may not be varied. The contract has to be interpreted without
any outside aid. The term of the contract have to be construed strictly without
altering the nature of the contract, as it may affect the interest of either of the
parties adversely.

21.  In the facts of the case, action of the respondents in withholding the
amount of the performance guarantee (security) of the petitioner is held to be
arbitrary and unreasonable, being violative of Article 14 of the Constitution of
India. The respondents are therefore not justified in withholding the amount of
performance guarantee (security) deposited by the petitioner and then insisting



LL.R.[2021]M.P. Alok Kumar Choubey Vs. State of M.P. (DB) 99

upon the petitioner to invoke arbitration clause rather than invoking writ
jurisdiction of this Court under Article 226 of the Constitution of India. When the
facts are not in dispute and it has been established to the satisfaction of this Court
that the respondents have acted arbitrarily and contrary to the relevant stipulations
in the agreement and the contract data, the availability of alternative remedy, in
the facts of the present case, cannot justify rejection of the present writ petition on
the spacious plea of alternative remedy. The alternative remedy of dispute
resolution system by way of an application to the competent authority and
thereafter to the appellate authority and then thereafter to the Arbitration Tribunal,
in the facts of the present case, cannot be taken as an efficacious alternative
remedy, particularly when Section 17 of the Adhiniyam of 1983 bars the Tribunal
from granting any interim relief. In the facts of the present case, requiring the
petitioner to go through the process of dispute resolution system provided for
under Clause 12 of the agreement, would amount to subjecting him to lengthy
proceedings without there being any remedy of interim relief, inasmuch as the
question raised in the present writ petition is purely legal one, based on
interpretation of Clause 29 of the Contract Data and the impugned action of the
respondent is totally against the public good, being highly unjust, unfair,
unreasonable and arbitrary. Clauses v, vi & vii of the exceptions to the rule of
alternative remedy, as enumerated in Para-16 above, are therefore clearly
attracted in the present case.

22.  Inview of the above, the present writ petition deserves to succeed and is
hereby allowed. The respondents are directed to refund the entire amount of
performance guarantee (security), after adjusting the amount already paid to the
petitioner, together with interest (@ 6% per annum from the date petitioner first
demanded the refund i.e. from 03.05.2018, till the date of actual refund, both on
the amount already paid and now due to be paid, for the period such amount was
unduly withheld by the respondents. The compliance of the present order shall be
made within three months from the date of production of copy of this order before
the respondents.

Petition allowed
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I.L.R. [2021] M.P. 100
MISCELLANEOUS PETITION
Before Mr. Justice Vivek Rusia
MP No. 3019/2020 (Indore) decided on 2 December, 2020

BAJAJALLIANZ GENERALINSURANCE CO. ...Petitioner
Vs.
HAFIZA BEE & ors. ...Respondents

A. Employee's Compensation Act (8 of 1923), Section 3 & 12 and
Civil Procedure Code (5 of 1908), Order 1 Rule 10 — Necessary and Proper
Party —Held — As per Section 12 where any person (principal) for purpose of
his trade/business contracts with other person (contractor) for execution of
work, which is part of trade/business of principal, he shall be liable to pay
compensation to any employee employed in execution of that work as if that
employee had been immediately employed by him — Deceased was employee
of Respondent No. 7 and was engaged by Respondent No. 6 as a contractor to
do its work — Being principal employer, Respondent No. 6 is necessary and
proper party in claim case — Petition dismissed. (Para5&6)

@. FHANT glase SfEfaw (1923 T 8), €%T 3 T 12 vq Rifda
gfyar afear (1908 &7 5), MRS 1 [FI7 10 — 3TTeIH 9 Sfaad gerHw —
IRFERT — aRT 12 & ITUR W&l SIs Afd (FWHN) T FRAR / AUR B
Ao 2q el o1 aafad (So3R) @ a1 & & e @ forg wfaer s=ar
2, I 98 S99 &1 @ fsures A frafaa fed o e & gfaes &1 gaae
& BT <rft BN A1 P ag eiEr S grT gRa e fear T em —
qa®, yafl #. 7 &1 HHAr o1 d21 il $. 6 §RI U@ SHIR & ®U A 37Ul
$II HIA =Y AT AT AT — Y& Fraiadr g4 & Ard, ycaeff &. 6 qrar yaror
H OIS U4 I UadR = — A1FASHT @R |

B. Civil Procedure Code (5 of 1908), Order 1 Rule 10 & Order 2
Rule 2 — Necessary and Proper Party — Held — Comprehensive General
Liability Policy taken by Respondent No. 6 from petitioner — In order to
defend probable liability upon Respondent No. 6, it is for insurance company
also to defend the claim — In view of provisions of Order 2 Rule 2 CPC, all
issues arising out of accident are liable to be decided in one claim case — So far
as terms and conditions of policy are concerned, it is a matter of evidence —
Petitioner Insurance company rightly impleaded as respondents in claim
case— Petition dismissed. (Para7&9)

& Rifae gfdar wfear (1908 &7 5), 1S9 1 449 10 T 3I<9T 2
fAaw 2 — 3r9eg® vq Sfad geramre — AaffaeifRa — ycaeft &, 6 g1 Ir=h A
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Monesh Jindal, for the petitioner.

ORDER
(Heard on the question of admission through Video Conferencing)

VIVEK RUSIA, J. :- Petitioner - Insurance Co. has filed the present
petition being aggrieved by the order dated 26.2.2020 whereby Commissioner
under Employees' Compensation Act cum Labour Court, Pithampur Camp (Dhar)
has rejected the application filed under Order 1 Rule 10 read with Section 151 of
the C.P.C.

2. Facts of the case, in short, are as under :

Respondents No.l to 5 being dependents of Late Rais have filed an
application u/s. 4 of the Workman Compensation Act (now Employee's
Compensation Act) before the Labour Court, Dhar claiming compensation of
Rs.20.00 Lakhs from respondents No.6, 7 and the present petitioner.

As per averments made in the claim case, Late Rais being an employee of
respondent No.7 was working in the site of respondent No.6. On 14.1.2018, in the
course of employment on the site, he fell and succumbed to the injury. A report
was lodged in the Police Station. According to the claimants, deceased used to
earn Rs.9,000/- per month by way of wages, therefore, they are entitled to
compensation. The petitioner being insurer has been arrayed as one of the non-
applicant because respondent No.6 has taken Comprehensive General Policy
from the petitioner.

The petitioner filed an application under Order 1 Rule 10 read with
Section 151 of the C.P.C. seeking deletion of'its name from the array of opponents
on the ground that the deceased was not the employee of respondent No.6 who
took the insurance policy and even otherwise in the insurance policy, no coverage
was given in respect of employees/workers by virtue of Exclusion Clause 1.3,
under a workers' compensation, disability benefits or unemployment
compensation law or any similar law. Therefore, the name of the petitioner -
Insurance Co. is liable to be deleted from the array of non-applicant in the claim
case.

The aforesaid application was opposed by respondents/claimants and
vide impugned order dated 26.2.2020, learned Commissioner has rejected the
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application, hence the present petition before this Court.

3. Shri Monesh Jindal, learned counsel appearing for the petitioner,
Insurance Co. submits that the petitioner Insurance Co. has unnecessarily been
impleaded as non-applicant in the claim case because there is no contract between
the petitioner and respondent No.6 and admittedly, the deceased was an employee
ofrespondent No.7. The Insurance Co. gave the coverage to respondent No.6 who
was not the employer of the deceased at the time of the accident. Even otherwise,
the compensation payable under the Employees' Compensation Act has been
excluded from the policy. Hence, the impugned order is liable to be set aside and
the application filed by the petitioner be allowed by deleting the name of
petitioner from the array of non-applicant.

I have heard the learned counsel for the petitioner and examined the
provisions of the law and record of the case.

4. Section 2(dd) defines the word "employee" and Section 2(e) defines the
word "employer". Section 3 says that employer is liable to pay compensation in
accordance with the provisions of Chapter II in case of disablement and death of
an employee by accident arising out of and in the course of his employment. The
mode of fixation of compensation is given in Section 4 and the calculation is
provided in Section 5. In the present case, according to the claimants, the deceased
was an employee of respondent No.7 who was doing the work of respondent No.6
atthe time of the accident hence , respondent No.6 became a principal employer.

5. Section 12 of the Employee's Compensation Act specifically provides
that where any person (referred as principal) in the course of or for the purposes of
his trade or business contracts with any other person (who is referred as a
contractor) for the execution by or under the contractor of the whole or any part of
any work which is ordinarily part of the trade or business of the principal, the
principal shall be liable to pay any employee employed in the execution of the
work any compensation which he would have been liable to pay if that employee
had been immediately employed by him. Section 12 (1) is reproduced below :

""12. Contracting.— (1) Where any person (hereinafter in this
section referred to as the principal) in the course of or for the purposes
of his trade or business contracts with any other person (hereinafter in
this section referred to as the contractor) for the execution by or under
the contractor of the whole or any part of any work which is ordinarily
part of the trade or business of the principal, the principal shall be liable
to pay to any 1[employee] employed in the execution of the work any
compensation which he would have been liable to pay if that
1[employee] had been immediately employed by him; and where
compensation is claimed from the principal, this Act shall apply as if
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references to the principal were substituted for references to the
employer except that the amount of compensation shall be calculated
with reference to the wages of the 1[employee] under the employer by
whom he is immediately employed."

Therefore, in view of the aforesaid provision, being a principal employer i.e.
respondent No.6 is a necessary and proper party in the claim case.

6. So far as the terms and conditions of the policy are concerned, it is a matter
of evidence. As per averments made in the claim case, the deceased was an
employee of respondent No.7 who was engaged by respondent No.6 as a
contractor to do its work. Prima facie, the claimants have rightly made respondent
No.6 and 7 as non-applicant in the claim case.

7. So far as impleading of petitioner - Insurance Co. as non-applicant in the
claim case is concerned, admittedly, Comprehensive General Liability Policy had
been taken by respondent No.6 from the present petitioner. All the issues arising
out of accident are liable to be decided in one claim case in view of the provisions
of Order 2-Rule 2 of the Civil Procedure Code.

8. Shri Jindal, learned counsel for the petitioner submits that in the case of
Motor Vehicle Act, insurance of the motor vehicle is a mandatory requirement, but
in the Employees' Compensation Act, there is no such statutory requirement of
having an insurance policy by the employer for the employee. If the respondent
No.6, is held liable to pay compensation then the petitioner may reimburse the
claim but the petitioner can not said to be a necessary party to contest the claim
case on merit.

9. The aforesaid argument has no substance because there is a relationship of
insurer and insured between the petitioner and respondent No.6. In order to
defend the probable liability upon the respondent No.6, it is for the Insurance Co.
also to defend along with him. At the time of recovery of the amount by
respondent No.6 from the petitioner, it would not be open for the petitioner to
challenge the accident, amount of compensation and liability to pay respondent
No.6 for payment of compensation. Whether the Insurance Co. is liable to
indemnify the respondent no.6 or not, is one of the issues liable to be decided
based on evidence by the learned Commissioner? In view, of the provisions of
Order 2-Rule 2 of the Civil Procedure Code, all the issues are liable to be decided
in one claim case for which Insurance Co. is a necessary party and proper party.
Hence, I do not find any illegality in the impugned order.

Accordingly, this petition is hereby dismissed.
No order as to costs.

Petition dismissed
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I.L.R. [2021] M.P. 104
APPELLATE CRIMINAL
Before Mr. Justice Sujoy Paul
CRA No. 5610/2019 (Jabalpur) decided on 8 December, 2020

RAJU @ SURENDAR NATH SONKAR ...Appellant
Vs.
STATE OF M.P. ...Respondent

A. Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Section 8/21 — Independent Witnesses — Held — Search/seizure witnesses
turned hostile but Police Officer made his deposition with accuracy and
precision which was not demolished in cross-examination — If statement of
police officer is worthy of credence, conviction can be recorded on basis of his
statement, even if it is not supported by independent witness — Conviction
upheld — Appeal dismissed. (Paras 13to 15 & 26)
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B. Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Section 50— Search & Seizure — Procedure — Held — Accused must be apprised
regarding his right to get searched before Gazetted Officer or Magistrate —
Despite apprising, if accused has chosen to be searched by police officer, no
fault can be found in the search — Further, as a rule of thumb, in all
circumstances, search cannot vitiate merely because it was not conducted
before Gazetted Officer or Magistrate. (Paras 20 to 25)
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C. Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Section 50 — Words “if such person so requires” — Interpretation — Held — The



LLL.R.[2021]M.P. Raju@Surendar Nath Sonkar Vs. State of M.P. 105

expression “if such person so requires” needs to be given due weightage and
full effect — A statute must be read as a whole in its context.  (Paras16to 19)

TT. q19% 39IEr 3% FT-gH1dt ggref 3fSfAa7 (1985 #7 61), €T 50
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Casesreferred:

2018 AIR (SC) 2123, 2013 (2) SCC 67, 2001 (9) SCC 571, 2020 SCC
Online SC 730, (2001) 1 SCC 652, (2020) 2 SCC 563, (1957) 1 All ER 49, AIR
1953 SC 274 : 1953 SCR 677 1953 Cri LJ 1105, AIR 1952 SC 369 : 1953 SCR 1,
AIR 2002 SC 3240 : (2002) 7 SCC 273, AIR 2004 SC 1039 : (2004) 9 SCC 278,
(1992) 4 SCC 711, AIR 1953 SC 394 : 1953 SCR 1188, AIR 1961 SC 1170 :
(1962) 1 SCT417:(1961) 1 LLJ 540, AIR 1997 SC 1165 : (1997) 3 SCC 511, AIR
2002 SC 564 : (2002) 2 SCC 135, AIR 1920 PC 181 : 1920 AC 662, (1949) 2 All
ER 452 (HL), AIR 1975 SC 43 : (1975) 1 SCC 76, (2011) 1 SCC 609, (1999) 6
SCC 172,2020 SCC Online Del 136, Cr.A. No. 676/2017 decided on 16.10.2018
(Delhi High Court), (2004) 5 SCC 128.

Nitin Dubey, for the appellant.
J.S. Hora, P.L. for the respondent-State.

JUDGMENT

SuUJOY PAUL, J. :- This appeal filed under Section 374 (2) of the Code of
Criminal Procedure, 1973 (Cr.P.C.) assails the judgment dated 21.06.2019 passed
by Special Judge, Narcotic Drugs and Psychotropic Substances, Jabalpur in
Sessions Trial No.15/2017 whereby the appellant is convicted for committing the
offence punishable under Section 8/21 (b) of Narcotic Drugs and Psychotropic
Substances Act, 1985 (NDPS Act) and directed to undergo sentence of RI for 3
years with fine of Rs.25,000/- and default stipulation in the event of non-payment
of fine.

2. Briefly stated, the story of prosecution is that on 20.01.2017, the police
received an information that the appellant is standing near Pan Bazar Gurandi,
Jabalpur and is carrying objectionable substance namely "smack". After
recording the information in the "rojnamcha”, the Constable Bhupendra along
with two independent witnesses reached the spot where the appellant was
standing. The appellant was informed that an information is received regarding
possession of "smack" by him and, therefore, he has an option either to get himself
searched by the Gazetted Officer or Magistrate or he may permit the Police
Authority to undertake the exercise of search. As per prosecution story, Sub-
Inspector Rajendra Prasad Ahirwar (PW-4) got himself checked in the presence of
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two witnesses and no objectionable substance was found in his possession.
Thereafter, he searched the appellant and found 51 gm. of objectionable substance
from the appellant. Panchnamas Ex.P/4 and Ex.P/5 were prepared at the spot.

3. As per the prosecution case, a conjoint reading of these exhibits makes it
clear that the requirements of Section 50 of NDPS Act were satisfied. The
objectionable substance so seized was sent for examination to RFSL, Bhopal.
As per the examination report, the substance was found to be diacety Imorphine
(heroin). The appellant who was arrested was tried by the Court below. The
appellant abjured the guilt. After recording the evidence of the parties, the
Court below opined that the procedural formalities as per NDPS Act were
fulfilled by the prosecution. The Court below opined that the prosecution has
succeeded to prove its case beyond reasonable doubt and accordingly convicted
and sentenced the appellant as mentioned above.

Argument of Appellant

4. Shri Nitin Dubey, learned counsel for the appellant raised two fold
submissions to assail the impugned judgment. Firstly, it is argued that the two
independent witnesses in whose presence the search was allegedly made by PW/4
turned hostile and did not support the prosecution story. In absence of any
independent witness, the conviction of appellant solely based on the statement of
Shri Ahirwar (PW/4) is liable to be interfered with. Secondly, it is submitted that
Section 50 of NDPS Act is mandatory in nature. In the manner, Ex.P/4 and P/5
are prepared, if the same are read with the statement of P.W. 4 (Rajendra Prasad
Ahirwar), it will be clear like noon day that the mandatory requirement of
Section 50 of NDPS Act is not satisfied. In absence of complying with this
provision, the entire case of the prosecution is vitiated and appellant deserves
exoneration on this count alone. To elaborate, it is contended that the search
and seizure of objectionable substance from the appellant was not made before
the Gazetted Officer or the Magistrate. Thus, the mandatory requirement of
Section 50 of NDPS Act was not fulfilled. In support of aforesaid, learned
counsel for the appellant has placed reliance on three Division Bench
judgments of Supreme Court reported in Arif Khan @ Agha Khan Vs. State
of Uttarakhand (2018 AIR (SC) 2123), Ashok Kumar Sharma Vs. State of
Rajasthan, (2013 (2) SCC 67) and Suresh and others Vs. State of Madhya
Pradesh (Criminal Appeal No.300 of 2009).

5. In alternatively, Shri Nitin Dubey, learned counsel for the appellant
submits that in the event this Court is not satisfied with the argument of the
appellant and is not inclined to interfere with the conviction, this Court may
take into account the period already undergone in custody by the appellant
between 21.01.2017 to 26.05.2017 and from the date of judgment till today and
release him by reducing the period of sentence already undergone.
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Argument of State

6. Countering the aforesaid argument, Shri Hora, learned P.L. for the State
placed heavy reliance on Ex.P/5. It is submitted that the appellant was made aware
about his valuable right flowing from Section 50 of NDPS Act, yet he has chosen
to be searched by police officer. The expression " if such persons so require" is
very important in Section 50 of NDPS Act and should be given full meaning.

7. The question of search by Magistrate or by a Gazetted Officer would arise
only when such person has shown/expressed his desire for such search. Having
not done so despite giving information about his right, it is no more open to the
appellant to contend that the requirement of Section 50 of NDPS Act is not
fulfilled. He placed reliance on the statement of PW-4 (Rajendra Prasad Ahirwar)
and stated that no amount of cross-examination has demolished his case and,
therefore, there is no reason to disbelieve that (i) an option was given to the
appellant to get himself checked before the Magistrate or Gazetted Officer; (i1)
appellant himself gave consent to get checked before PW-4 (Rajendra Prasad
Ahirwar). Thus, no fault can be found in the procedure adopted by the
prosecution.

8. It is further urged that the merely because two seizure witnesses namely
Igbal Ansari (PW 1) and Lakhan Choudhary (PW 2) have not supported the
prosecution story, statement of PW-4 will not pale into insignificance. The law is
well settled that if statement of Police Officer is trustworthy, there is no rule that
the Police Authorities' statement must be discarded. He placed reliance on three
Judge Bench judgment of Supreme Court reported in 2001 (9) SCC 571 (P.P.
Beeran Vs. State of Kerala) in support of his aforesaid contention. He straneously
contended that this judgment makes it clear that in the manner appellant was
informed about his right, it fulfills the requirement of Section 50 of NDPS Act and
almost in the similar circumstances, the Apex Court did not interfere in the matter.

9. Shri Hora, learned P.L. for the State also placed reliance on a recent
judgment of Supreme Court reported in 2020 SCC Online SC 730 (Rizwan Khan
Vs. State of Chhattisgarh) to bolster the same submission that IO's statement is
trustworthy and conviction is rightly recorded by Court below.

10.  Nootherpointis pressed by learned counsel for the parties.

11. I have heard learned counsel for the parties at length and perused the
record.

Findings

12. In the instant case, before the Court below seven witnesses entered the
witness box and deposed their statements. PW/1 Igbal Ansari and PW/2 Lakhan
Choudhari were independent witnesses of seizure. However, both of them
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turned hostile and did not support the prosecution story. A.S.I. Rajendra Prasad
Ahirwar (PW/4) is the star witness of the prosecution. The search of the
appellant was conducted by this officer. Remaining prosecution witnesses are
the employees of police department, who have supported the prosecution story
and proved the relevant documents.

First submission of Appellant

13.  Asnoticed above, the impugned judgment was criticized by contending
that statement of PW/4 is not worthy of credence because both the independent
witnesses in whose presence objectionable substance was allegedly recovered
from the appellant did not support the prosecution story and hence statement of
PW/4 does not inspire confidence. It is noteworthy that PW/4 deposed with
accuracy and precision regarding entire process of seizure of Heroin from the
appellant. He candidly deposed that the appellant was informed about his
constitutional/legal right to get himself searched before Gazetted Officer/
Magistrate but he did not opt for a search before them. Indeed, he clearly gave
consent to be searched by PW/4. This statement of PW/4 could not be demolished
during his lengthy cross examination. Hence, the question arises whether the
story of prosecution can be disbelieved merely because it is mainly founded upon
the statement of a police officer (PW/4).

14. This point is no more res integra. The Apex Court in State (NCT of Delhi)
vs. Sunil (2001) 1 SCC 652 held as under:-

"It is_an archaic notion that actions of the police officer should be
approached with initial distrust. It is time now to start placing at least
initial trust on the actions and the documents made by the police. At any
rate, the court cannot start with the presumption that the police records
are untrustworthy. As a proposition of law, the presumption should be
the other way round. That official acts of the police have been regularly
performed is awise principle of presumption and recognised even by the
legislature. "

Similarly, in the case of Surinder Kumar v. State of Punjab (2020) 2 SCC
563, the Apex Court observed as under:-

"15. The judgment in Jarnail Singh v. State of Punjab (2011) 3 SCC 521,
relied on by the counsel for the respondent State also supports the case
of the prosecution. In the aforesaid judgment, this Court has held that
merely because prosecution did not examine any independent witness,
would not necessarily lead to conclusion that the accused was falsely
implicated. The evidence of official witnesses cannot be distrusted and
disbelieved, merely on account of their official status. "

In Rizwan Khan (supra), it was opined as under:-
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""23. It is settled law that the testimony of the official witnesses cannot be
rejected on the ground of non-corroboration by independent witness. As
observed and held by this Court in catena of decisions, examination of
independent witnesses is not an indispensable requirement and such
non-examination is not necessarily fatal to the prosecution case."

(Emphasis Supplied)

15. In view of principles laid down in the aforesaid judgments, it cannot be
said as a rule of thumb that the statement of police officer to be discarded in all
circumstances or such statement can be relied upon only when it is corroborated
by statement of independent witness. If the statement of police officer is worthy of
credence, the conviction can be recorded on the basis of statement of police
officer even if such statement is not supported by independent witness. Thus, first
submission of appellant deserves rejection.

Second submission of appellant

16.  Itis apposite to quote relevant portion of Section 50 of NDPS Act, which
reads as under:-

""50. Conditions under which search of persons shall be conducted.

(1) When any officer duly authorised under section 42 is about to
search any person under the provisions of section 41, section 42 or
section 43, he shall, if such person so requires, take such person without
unnecessary delay to the nearest Gazetted Olfficer of any of the
departments mentioned in section 42 or to the nearest Magistrate.

(2) If such requisition is made, the officer may detain the person until
he can bring him before the Gazetted Officer or the Magistrate referred
to in sub-section (1)."

(Emphasis Supplied)

17. The expression "if such person so requires" contained in Sub-section (1)
of Section 50 of NDPS Act needs to be read with remaining portion of the
provision and must be given full effect. This is trite that a statute must be read as a
whole in its context. This rule is referred to as an 'elementary rule' by Viscount
Simonds' a'compelling rule' by Lord Somervell of Harrow and a 'settled rule' by
B.K. Mukherje’, J. Lord Halsbury agreed with the said preposition advanced
by Mukherjee, J.

1 AGv. HRH Prince Ernest Augustus, (1957) 1 AILER 49, P.55 (HL)
2 Poppatlal Shah v. State of Madras AIR 1953 SC274 P276: 1953 SCR 677 1953Cri LI 1105
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18. It is equally settled that "it is not a sound principle of construction", "to
brush aside words in a statute as being inapposite surplusage, if they can have
appropriate application in circumstances conceivably within the contemplation
of the statute’.

Jagannathdas, J. pointed out that "it is incumbent on the Court to avoid a
construction, if reasonably permissible on the language, which would render a
part of the statute devoid of any meaning or application”.

Das Gupta, J. observed that "the courts always presumed that Legislature
inserted every part thereof for a purpose and the legislative intention is that every
part of the statute should have effect’

The Legislature is deemed not to waste its words or to say anything in
vain’.
"The rule that a meaning should, if possible, be given to every word in the

statute implies that, unless there is good reason to the contrary, the words add
something which would not be there if the words were left out’.

19. Taking into account the aforesaid principles laid down by the Supreme
Court, I find substance in the argument of Shri Hora that the expression "if such
person so requires” needs to be given due weightage and full effect. If it is held
that in every case a search is required to be conducted before Magistrate or by
Gazetted Officer, the expression "if such person so requires" will vanish in thin
air. Putting it differently, if the aforesaid phrase is ignored then only option left
with the prosecution is to take the accused to nearest Gazetted Officer or to the
nearest Magistrate. This was not the legislative intent because of the phrase i.e. "if’
such person so requires" in Section 50 of NDPS Act. Thus, this phrase must be
given its full meaning and effect. In Nelson Motis vs. Union of India (1992) 4 SCC
711, it was held that if plain language of statute is clear and unambiguous, it has to
be given effect to, irrespective of the consequences.

3 Aswini Kumar Ghose v. Arabinda Bose, AIR 1952 SC 369 P 377:1953 SCR 1 [See further Union of India
vs. Hansoli Devi AIR 2002 SC 3240 P 3246:(2002) 7 SCC 273, State of Orissa v. Joginder Patjoshi AIR 2004
SC1039P1142:(2004) 9 SCC278

4 Rao Shiv Bahadur Singh vs. State of U.P. AIR 1953 SC394 P397:1953 SCR 1188

5 J.K. Cotton Spinning & Weaving Mills Co. Ltd. v. State of U.P. AIR 1961 SC 1170 P 1174:(1962) 1 SCJ
417: (1961) 1 LLJ 540; Shri Mohammad Alikhan v. Commissioner of Wealth Tax, AIR 1997 SC 1165 P
1167:(1997) 3 SCC 511; Dilawar Balu Kurane v. State of Maharashtra AIR 2002 SC 564 P 566:(2002) 2 SCC
135; Ramphal Kundu v. Kamal Sharma AIR 2004 SC 1039 P 1042:(2004) 9 SCC 278

6 Quebec Railway, Light, Heat & Power Co. v. Vandry AIR 1920 PC 181 P 186:1920 AC 662 [See further
Union of India vs. Hansoli Devi AIR 2002 SC 3240 P 3246:(2002) 7 SCC 273

7 Hill v. Williams Hill (Park Lane) Ltd., (1949) 2 All ER 452 (HL) P 461; referred to in Umed v. Raj. Singh
AIR 1975SC43P63:(1975) 1 SCC76
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20. In view of foregoing analysis, this Court is of the opinion that as per
Section 50 of NDPS Act, the accused must be apprised by the person concerned
regarding his right to get searched before Gazetted Officer or Magistrate.
Despite apprising him about this said right, if the accused person has chosen to
be searched by the police officer, no fault can be found in the search.
Pertinently, a Constitution Bench of Supreme Court in Vijaysinh Chandubha
Jadeja vs. State of Gujarat (2011) 1 SCC 609 observed that "thereafter the
suspect may or may not choose to exercise the right provided to him under the
said proviso." Similarly, another Constitution Bench in State of Punjab vs.
Baldev Singh (1999) 6 SCC 172 held that a search made by an empowered
officer, on prior information, without informing the person of his right that if he
so requires, he shall be taken before a Gazetted Officer or a Magistrate for
search and in case he so opts, failure to conduct his search before a Gazetted
Officer or a Magistrate, may not vitiate the trial, but would render the recovery
of the illicit article suspect and vitiate the conviction and sentence of an
accused, where the conviction has been recorded only on the basis of the
possession of illicit article, the recovery from his person, during a search
conducted in violation of provisions of Section 50 of the NDPS Act.

21.  Baldev Singh (supra) contains an important finding- "in case he was
apprised." Thus, as a rule of thumb, in all circumstances, the search can not vitiate
merely because it was not conducted before the Gazetted Officer or Magistrate. |
find support in my view by a recent judgment of Delhi High Court reported in
2020 SCC Online Del 136 (Innocent Ozoma vs. State). Para 32 of this judgment
reads as under:-

"32. In terms of Section 50(1) of the NDPS Act where an officer is about
to search a person under the provisions of Sections 41, 42 or 43 of the
NDPS Act, he shall, if such person requires, take such person without
unnecessarily delay to the nearest Gazetted Officer or the nearest
Magistrate. Whilst it is clear that the authorized officer is required to
take the person concerned to the nearest Magistrate/Gazetted Officer if
the person so requires, it is difficult to interpret Section 50(1) of the
NDPS Act to read that it is mandatory that in all cases, search must be
conducted before a Gazetted Officer or a Magistrate. Clearly, if Section
30(1) of NDPS Act is read to mean that it is necessary in all cases that a
search be conducted before a Magistrate or a Gazetted Officer. there
would be no purpose in informing the suspect of his right to be searched
before such officers. The entire object of informing the suspect, who is
proposed to be searched, about his/her right is to enable him to exercise
this right - the right to be searched before a Magistrate or a Gazette
Officer. In Vijaysinh Chandubha Jadeja (supra), the Supreme Court had
also observed that the obligations of the authorized officer under
Section 50(1) of the NDPS Act is mandatory and requires strict
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compliance. Failure to comply with the said provision would render the
recovery of the illicit article suspect and vitiate the conviction. However,
the Court had also observed that "Thereafier, the suspect may or may
not choose to exercise the right provided to him under the said proviso".

(Emphasis Supplied)

22.  Inthe case of Innocent Ozoma (supra), Delhi High Court has considered
the judgment of Supreme Court in the case of Arif Khan and Ashok Kumar
Sharma (supra). The Delhi High Court considered its previous judgment
delivered in Criminal Appeal No0.676/17 (Ramgopal vs. State) decided on
16.10.2018. It was held that in Arif Khan (supra) on the facts of that case, the Court
found that mandatory procedure under Section 50 of the Act had not been
satisfied. The said case was peculiar on its facts and, therefore, is distinguishable
from the facts of the present case. Since in the case in hand, the prosecution was
able to establish its case through the testimony of the witnesses and documents, no
benefit of Arif Khan (supra) was given. The Delhi High Court referred this
previous judgment with profit in Innocent Ozoma (supra). Hence, Innocent
Ozoma was not found to be innocent and his appeal was dismissed.

23.  Relevant portion of 'Sehmati Sandehi Panchnama' (Ex.P/5) reads as
under:-

3T TATE T ST © Td 3] B Aderf-e JeR 8 fh
IfE 319 ATE AT 3MYDT TATRH AR ST STABRI AT ARG C B
THeT & ST Ahall © Afe 319 AT T 319 319+ Tzl H3H < dhd & oIl
Hag! 5] b Grs AT HAPR 1 3 el U RI. qo J9Ie
ANERAR A 3791 TArell TR & forw HiRkges e forRad # \sdfa ye=
T < E] §IRT 31U+ T2l H3T ASI ol JTe SIfeRdR | qerreh
A < S IR Sagaf 9= aIrR e = |

F 31 arered) 3ifeRaR A18d | BRI Aredl & drolral &l gt foar
NI TP
(Emphasis Supplied)

24, A plain reading of contents of Ex.P/5, in the considered opinion of this
Court, shows that the appellant was apprised by PW/4 about his legal right to be
searched before the Magistrate or Gazetted Officer, yet he had chosen to give
option/consent to be searched by PW/4. The Apex Court in P.P. Beeran (supra)
poignantly held as under :-

""4. Learned Senior Counsel then contended that there was factually no
compliance with Section 50 of the NDPS Act inasmuch as the search was
not conducted in the presence of a gazetted officer or a Magistrate. That
point also seems to be very fragile for the appellant as the concurrent
finding shows that PW 2 in fact put it to the appellant whether he
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required the search to be conducted in the presence of a gazetted officer
or_a_Magistrate and the answer was _in_the negative. This was
communicated in the form of a written record as is evidenced by Exhibit
P-2. Hence, we are not disposed to interfere with conviction of the
appellant on the ground of non-compliance with Section 50 of the Act.”

(Emphasis Supplied)
Similarly, in the case of 7. T. Haneefav. State of Kerala, (2004) 5 SCC 128,
the Apex Court held as under:-

AN .. In this case the appellant was given an option to be
Searched in the presence of the Magistrate, he did not exercise that right.

In the instant case, we do not think there is any violation of Section 50 of
the NDPS Act, as the accused was given the right to be searched in the
presence of a Magistrate and as he failed to opt for that, we do not think
that there was any procedural illegality.”

(Emphasis Supplied)

25.  Pertinently, the judgments cited by learned counsel for the appellant were
delivered by Division Benches whereas judgment of PP. Beeran (supra) is
decided by a three Judge Bench. If the consent given by the appellant is tested on
the anvil of Sub-section (1) of Section 50 of NDPS Act, it can be safely held that
the police officer has clearly informed the appellant about his legal right and with
eyes open the appellant opted to be searched by the PW/4. Hence, I am unable to
hold that the search was held in utter violation of Section 50 of NDPS Act. Thus,
this argument of appellant also could not cut any ice.

26.  This Court will be failing in its duty if the last submission of counsel for
the appellant regarding quantum of sentence is not considered. In view of
foregoing analysis, it can be safely concluded that the prosecution has established
its case beyond reasonable doubt before the Court below and no fault can be found
in the impugned judgment whereby the appellant has been convicted. So far
sentence is concerned, the Court below has already dealt with the appellant in a
very lenient manner. The Court below could have imposed a much higher
punishment but has not chosen to do so. The Court below has exercised its
discretion in a judicious manner which does not warrant any interference by this
Court. More so, when the menace of offence of this nature cannot be taken lightly.
For these cumulative reasons, I find no reason to interfere in the impugned
judgment.

27. Resultantly, the appeal fails and is hereby dismissed.
Appeal dismissed
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CRIMINAL REVISION
Before Mr. Justice Vishal Dhagat
CRR No. 2179/2020 (Jabalpur) decided on 17 December, 2020

ARUNISAHGAL ... Applicant
Vs.
STATE OF M.P. ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Section 457 &

397(2) — Interlocutory Order — Held — Order rejecting application filed u/S

457 Cr.P.C. for interim custody of articles, is not a final order or intermediate

order or order of moment but is an interlocutory order — Criminal revision
not maintainable due to bar u/S 397(2) Cr.P.C.—Revision dismissed.

(Para 14 & 15)

@. QUS UfHAT Aledl, 1973 (1974 BT 2), €IRT 457 T 397(2) — iaddl
areer — ARFERT — a&ga &) iaRy APREAT 8 S UH. B aRT 457 &
T YR AAET DI ATHGR B dTelT AT, U 3AfaH e a1 weaadf
JATQT AT TP &0T HT QY A1 2 9fed Ta Aaddf e 2 — IUHE. @) ary
397(2) @ Jiaid dui & HRUT <MVSH GRIAT diwefig 9€ 8 — gadeor
i |

B. Criminal Procedure Code, 1973 (2 of 1974), Section 397(2) —
Interlocutory Order — Meaning & Ambit— Held — Order u/S 457 Cr.P.C. may
or may not be an interlocutory order, it depends upon facts and
circumstances of a case — If Magistrate passes an order touching rights of
person over property then order is not an interlocutory order but if order is
passed only to give possession of property during pendency of trial then such
order is an interlocutory order. (Para12)

. qUS UHAT Gledr, 1973 (1974 &7 2), €IIRT 397(2) — iaddl 1< er
— aref 7 gRfer — aifafeiRa — <95, @ aRT 457 & 3ia¥d MR U 3faddl
AT B AHdT 2 AAAT 781, I8 Uh UHYT & a2l aaT yRRerfaar wx fex
&Rl 2 — Ife Aforeg € ufed R aafdd & AfSreRT 9 A4 1 s uiRa
BT © dl 98 AT Udb Adddl AR 8l & Uxg AfE 98 AT dad qufed Bl
Peoll o @ foIg, faarer & «ffad w89 @ v\ wIRa fear 1ar @ ot a8 s
U Faddf A2 |

C. Criminal Procedure Code, 1973 (2 of 1974), Section 451 —
Maintainability — Held — Once final charge-sheet is filed by police and
property is said to be involved in crime then only application u/S 451 Cr.P.C.
is maintainable. (Para13)
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T, qUE Fibar Afedr, 1973 (1974 &7 2), €IRT 451 — YIgofigar —
AffEiRa — ¢ IR yferd gRT Sifad ARIv—ua yxgd &) fear an aen
Jufcd &1 IruRTer A INfie BT ®ET WAl @ 99 ddd < U.°. Bl ORI 451 D
Jfata e grvefia 2 |

Cases referred:
1988 Cr.L.J.475,AIR 1977 SC 403.

Prakash Gupta, for the applicant.
Aman Pandey, P.L. for the non-applicant/State.

ORDER
(Hearing Through Video Conferencing)

VISHAL DHAGAT, J. :- Applicant has filed this criminal revision
challenging order dated 28.9.2020, by which application filed by applicant under
Section 457 of the Code of Criminal Procedure was rejected by Special Judge,
NDPS Act District Rewa.

2. Counsel appearing for the applicant submitted that Honda Activa Scooter
4G bearing registration No. UP70EC7781 was seized by the Police in Crime No.
203/2020 under Sections 8, 21,22, 25 and 29 of the NDPS Act and Section 5/13 of
Drug Control Act. Applicant is registered owner of the vehicle and he was falsely
implicated in the criminal case. He had given the scooter to one Rahul Mishra to
ferry his ailing father to hospital. Applicant has no role in the crime committed by
the co-accused persons. Police had also seized one Redmi mobile phone having
his Jio Sim and Idea Sim. It is submitted that said articles may be damaged if they
are allowed to remain in custody of the police.

3. Applicant has filed an application under Section 457 of the Code of
Criminal Procedure for giving the seized articles on superdginama during
pendency of trial. Counsel appearing for the applicant had relied on the judgment
of Rajasthan High Court reported in 1988 Cr.L.J. 475- Ganesh Vs. State and
another. Counsel for the applicant relied on para-7 of the said judgment. It was
held that order passed under Section 457 of the Code of Criminal Procedure is a
final order and not merely an interlocutory order. On basis of said order, it was
argued by counsel appearing for the applicant that criminal revision against the
impugned order dated 28.9.2020 filed by the applicant is maintainable.

4. Counsel for the State has opposed the prayer of applicant for releasing the
articles on superdginama on merits of the case. It is submitted by him there there is
possibility that applicant may use vehicle again for committing offence, therefore,
application has rightly been rejected by the Court of Sessions.



116 Aruni Sahgal Vs. State of M.P. LL.R.[2021IM.P.

5. Before hearing the parties on merits of the case, it is to be examined
whether impugned order is an interlocutory order or a final order against which
revision filed by the applicant is maintainable.

6. Before examining the said issue, Sections 457 and 397 of Code of
Criminal Procedure is to be considered.

Section 397 (2) lays down as under:

""(2): The powers of revision conferred by sub-section (1) shall
not be exercised in relation to any interlocutory order passed in any
appeal, inquiry, trial or other proceeding".

Section 457 (1) of the Code of Criminal Procedure lays down as under:

"(1) Whenever the seizure of property by any police officer is
reported to a Magistrate under the provisions of this Code, and such
property is not produced before a Criminal Court during an inquiry or
trial, the Magistrate may make such order as he thinks fit respecting the
disposal of such property or the delivery of such property to the person
entitled to the possession thereof, or if such person cannot be
ascertained, respecting the custody and production of such property."

7. The meaning and ambit of the expression "interlocutory order" as used in
Section 397(2) has been considered by the Supreme Court in several decisions. In
Smt. Parmeshwari Devi v.The State and another, AIR 1977 SC 403, petitioner-
Smt. Parmeshwari Devi had in response to an order under Section 94 of the Old
Code filed a reply expressing her inability to produce the documents stating the
circumstances pertaining thereto. She was not a party to the trial, but even then the
Magistrate issued order on 8" August 1974 i.e. after coming into force of the new
Code, directing her to attend court so as to enable it to put her a few questions for
satisfying itself regarding whereabouts of the documents. The said order was
challenged in revision invoking the bar of Section 397 (2) of the Code. The
Supreme Court observed:- "The Code does not define an interlocutory order, but it
obviously is an intermediate order, made during the preliminary stages of an
enquiry or trial. The purpose of Sub-section (2) of Section 397 is to keep such an
order outside the purview of the power of revision so that the enquiry or trial may
proceed without delay. This is not likely to prejudice the aggrieved party for it can
always challenge it in due course if the final order goes against it. But it does not
follow that if the order is directed against a person who is not a party to the enquiry
or trial, and he will have no opportunity to challenge it after a final order is made
affecting the parties concerned, he cannot apply for its revision even if it is
directed against him and adversely affects his rights."

8. The Supreme Court made the following observations in case of Mohan
Lal Magan Lal Thacker Vs State of Gujarat,: " An interlocutory order though not
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conclusive of the main dispute may be conclusive as to the subordinate matter
with which it deals."It may thus be conclusive with reference to the stage at which
it is made, and it may also be conclusive as to a person, who is not a party to the
enquiry or trial, against whom it is directed."

9. InAmar Nath & Others Vs. State of Haryana & Ors., the Supreme Court was
dealing with an order summoning the appellants in a complaint case, the
appellants having been earlier exonerated by the police in their report under
Section 173 of the Code. A question arose whether the order of summoning was an
interlocutory order within the meaning of Section 397 (2) of the Code. The
Supreme Court observed:-"Decided cases have laid down that interlocutory
orders to be appealable must be those which decide the rights and liabilities of the
parties concerning a particular aspect. It seems to us that the term "interlocutory
order" on Section 397 (2) of the 1973 Code has been used in a restricted sense and
not in Devi Ram Vs. State (Crl. Revision No. 39/18) Page No. 20 of 33 any broad
of artistic sense. It merely denote orders of a purely interim or temporary nature
which do not decide or touch the important rights or the liabilities of the parties.
Any order which substantially affects the rights of the accused or decides certain
rights of the parties cannot be said to be an interlocutory order so as to bar a
revision to the High Court against that order, because that would be against the
very object which formed the basis for insertion of this particular provision in
Section 397 of the Code of Criminal Procedure. Thus for instance orders
summoning witnesses, adjourning cases, passing orders for bail, calling for
reports and such order steps in aid of the pending proceedings may no doubt
amount to interlocutory orders against which no revision would lie under Section
397 (2) of the Code of Criminal Procedure. But orders which are matters of
moment and which affect or adjudicate the rights of the accused or a particular
aspect of the trial cannot be said to be interlocutory order so as to be outside the
purview of the revisional jurisdiction of the High Court."

10.  Supreme Court in Madhu Limaye Vs. State of Maharastra and on an
examination of several decisions both of Indian and English Courts including the
decision of the Federal Court in S. Kuppuswami Rao v. The King the Supreme
Court held that: "But in our judgment such an interpretation and the universal
application of the principle that what is not a final order must be an interlocutory
order is neither warranted nor justified. If it were so it will render almost nugatory
the revisional power of the Sessions Court or the High Court conferred on it by
Section 397 (1) of the Code............... In such a situation it appears to us that the
real intention of the legislature was not to equate the expression "interlocutory
order" as invariably being converse of the words "final order". There may be an
order passed during the course of a proceeding which may not be final in the sense
noticed in Kuppuswami's Devi Ram Vs. State (Crl. Revision No. 39/18) Page No.
21 of 33 (supra), but, yet it may not be an interlocutory order-pure or simple. Some
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kinds of order may fall in between the two. By a rule of harmonious construction,
we think that the bar in Sub-section (2) of Section 397 is not meant to be attracted
to such kinds of intermediate orders. They may not be final orders for the purposes
of Article 134 of the Constitution, yet it would not be correct to characterize them
as merely interlocutory orders within the meaning of Section 397 (2)." The Court
concluded by saying that :- "We may, however, indicate that the type of order with
which we are concerned in this case, even though it may not be final in one sense,
is surely not interlocutory so as to attract the bar of Sub" section (2) of Section 397.
In our opinion, it must be taken to be an order of the type falling in the middle
course."

11. In view of above law and citations, it is to be considered whether order
dated 24.9.2020 stands the test to interlocutory order or an intermediate or order of
moment.

12. Applicant is an accused in the case and offences under Sections 8, 21, 22,
25 of the NDPS Act and Section 5/13 of the Drug Control Act are registered
against the applicant and others. Order passed under Section 457 may or may not
be an interlocutory order and it depends upon the facts of circumstances of the
case. Judicial Magistrate acquires jurisdiction to entertain an application under
Section 457 of the Code of Criminal Procedure when Police Officer seizes a
property and matter is under investigation before the Police but before property is
produced before a criminal Court during inquiry or trial. In such condition,
Magistrate may make an order for disposal of such property or delivery of such
property entitled to possession thereof. If Magistrate passes an order touching the
rights of person over the property then order will not be an interlocutory order but
if order is passed only to give possession of property during pendency of trial then
such order will be an interlocutory order and criminal revision shall not be
maintainable due to bar created under Section 397(2) of the Code of Criminal
Procedure.

13. Once final charge sheet is filed by the Police and property is said to be
involved in the crime then only application under Section 451 of the Code of
Criminal Procedure is maintainable. In case of Ganesh Vs. State (supra), relied
upon by applicant, police has filed final report of no occurrence of crime and
solicited the order of Judicial Magistrate for handing over possession of pair of
bullocks seized. In said case, Magistrate has decided the issue of title/ownership
of the bullocks and has passed an order in respect of disposal of property or
delivery of such property. Such an order is a final order, but in the present case
application is made only for interim custody of the vehicle during trial.

14.  Prayer is made by applicant for interim custody of vehicle and cell phone
before learned Special Judge NDPS Act, Rewa and learned Special Judge passed
an order rejecting the application to give interim custody of the articles. Said order
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is not a final order or intermediate order or order of moment but only an
interlocutory order. Even if order is passed to release the vehicle Court continues
to remain custodia legis and article is liable to be produced when directed by the
Court and Court may also recall entrustment for reasons, Court may deem fit,
therefore, order impugned is interlocutory order and criminal revision filed by the
applicant is not maintainable due to bar under Section 397 (2) of the Code of
Criminal Procedure, 1973.

15. Criminal Revision filed by the applicant is dismissed as not maintainable
under Section 397(2) of the Code of Criminal Procedure. Applicant is at liberty to
take recourse to appropriate remedy available to him.

Revision dismissed

L.LL.R. [2021] M.P. 119
CRIMINAL REVISION
Before Mr. Justice B.K. Shrivastava
CRR No. 1813/2020 (Jabalpur) decided on 8 January, 2021

RAJABHAIYA SINGH ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2) and
Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section
8(b)/20(a)(i) — Filing of Challan — Limitation — Held — Offence is punishable
by imprisonment upto 10 years and not minimum period of 10 years or death
or life imprisonment — Limitation will be 60 days and not 90 or 180 days —
Challan not filed within limitation period of 60 days — Subsequent filing of
challan on same date of filing of application u/S 167(2) Cr.P.C. will not fortify
the right of accused — Trial Court erred in rejecting the application — Bail
granted — Revision allowed. (Paras26t028 & 40to42)

®. qUs yglFar afedr, 1973 (1974 &7 2), €IRT 167(2) Vd @9
aitafer sriv aer:yardt uaref siferfaer (1985 #71 61), evT 8(b) /20(0)() — ATATT
g¥qd a1 a1 — gRT - afifeEiRa — sruRre <9 99 9@ & SREN §RT
T 9 b <8 ad &) YAq9 Hafy S HRIErE G T YT AT ATSldT HRIErH
SRI qvsH 2 — uRHAHT |re &=l &1 89 a2 9 & T 32rEr ¢ 4l 3l
fo=1 @1 — w1 fa= @ R 3afer & +frax arar yvga =21 fHar = — 9.
. DT gRT 167(2) & 3iadia s yxgd f6d o &1 fafyr &1 € yearqadt
AT BT YA A1 ST, IR & SI¥eR &1 Asiqd 81 &R — fa=mmor
RATATAA 7 M Bl B R d) A Ffe B 8 — AT Us= — gadeor

HoX |
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B. Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2) —
Filing of Challan — Right of Default Bail — Held — Right of default bail u/S
167(2) Cr.P.C. cannot be curtailed by subsequent filing of challan even on the
same date. (Para39 & 40)

& QU Gl ar dledl, 1973 (1974 &1 2), €IRT 167(2) — ATl 9¥gd
a1 ST — SWiee THrd &1 3iferae — FfaiRa — < 9.4, ) aRT 167(2)
$ Jatid fSwice SWMa @ @GR & W fais &1 AN yearqadt wu @
AT Y& DR DA el [HAT o1 Al |

C. Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2) —
Filing of Challan — Covid Pandemic — Extension of Time — Applicability — Held
— The order dated 23.03.2020 of Supreme Court related to extension of time
limit was not applicable for filing of challan within 60 days or 90 days as
prescribed under Cr.P.C. (Para7)

TT. qUS HibaAT \iedr, 1973 (1974 &7 2). &IRT 167(2) — FTATT €T
f&ar ST — ®fds TN — GHT §STIT WIET — ggiegar — ffasiRa —
9 T & 9o o1 9 s e gai=a <ararerd &7 e feATd 23.03.2020
TUd. @ Jiava fafza IgaR e faAl sieEr 9« faal & Hiar ara= uga
B D forg o ALY o |

D. Criminal Procedure Code, 1973 (2 of 1974), Section 397(2) —
Interlocutory Orders —Held — Order summoning witnesses, adjourning cases,
passing orders for bail, calling for reports and such other steps in aid of
pending proceeding, amounts to interlocutory orders against which no
revision would lie u/S 397(2) whereas orders which affect or adjudicate
rights of accused or particular aspect of trial, are not interlocutory orders
against which revision is maintainable. (Para9)

. qUE UHAT Gledr, 1973 (1974 &7 2), €IIRT 397(2) — addl 3mcer
— ffagiRa — arefror S 999 A9 BT MR, YHReN b ARG BT,
ST & MY YTRT BT, Yfad g &) 717 ST a7 @i faad srfard 4 g9grae
V¥ 3 dad, IAaddl AeY @ dife ¥ o 2 e fawg arT 397(2) @
AT DI gA&vr T21 8T Safe U ¥ Wl & AR & siffrery A
faar & faf¥re ggq &1 ywifaa srerar <arafoffa o=a @, siqddl s 1)
BId 8 oo fawg gaieor uivofia 2 |

E. Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2) &
397 — Maintainability of Revision — Held — Order on application u/S 167(2) for
default bail is not an interlocutory order because it decides the valuable right
of accused for default bail — Revision is maintainable. (Parall)

S qUs gfbar afedr, 1973 (1974 &1 2), €T 167(2) T 397 —
gavlevr at giyofigar — siffEiRa — fSwice SHMda @ fog arT 167(2) @
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T AT UR AR TS IAddd! AT 81 & FIfh I8 Rhice Sod &
fore s ad & Hegar AffreR &1 fafread dar & — gadeor qivofig 2 |

E Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2),
Proviso (a) — Filing of Challan — Computation of Period — Held — Apex Court
concluded that period of 90 days/60 days under proviso (a) begins to run only
from date of order of remand and not from date of arrest—*“One day” will be
complete on the next day of remand — The day accused was remanded to
judicial custody should be excluded and the day challan is filed in Court,
should be included — Period of temporary bail shall be excluded in
computation of period — Last date, if it is Sunday or Holiday will also be
counted. (Paras 14 to 20)

g QUE Hitar wfedl, 1973 (1974 &7 2), &RT 167(2), URq® (a) —
Il geqd 91 W11 — 3iafer &1 wavrr — aiffeiRa — waf=a =marer 3
frepfifa fear 2 f& wWge (a) & siasfa = faar /ure Al &) s@fy, Rears
A 3 fafyr | ga=m ARA g Wt @ a1 7 & FfRuard a9 fafr €@ — &
fes1" Reis & arrat o= gof 81 sir@en — siffgad & =nf¥e A Rar 4 99 o=
qrel & @1 safsia fear sam arfey qen <marer § ard = y&d 84 ardd
fes1 @Y wnfirer fovam s anfee — srafer @ FoET § SRR SHEd &Y srafer
qafsta @Y st — sifaw fafdr, R 97 faar srerar sa@rer 2, @) i vEn
BT ST |

G. Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Sections 8(a), 8(b), 20(a)(i) & 20(b)(ii)(C) — Ingredients — Held — Ganja plants
seized from accused — Section 8(a) is not applicable because it relates to Coca
plants etc. — Present case covered by Section 8(b) which prohibits cultivation
of Opium, Poppy or “any Cannabis plant” — Section 20(a) prescribes
punishment of cultivation — Offence u/S 8(b)/20(a) is made out. (Para24)

. wrge 3NNfEr v gwyardt yerel sifSifaaw (1985 &1 61),
eIy 8(a). 8(b). 20(a)@) T 20(b)(ii)(C) — g — affraiRa — fgaa |
TS & e ofed fod T — gRT 8(a) AN S ghaT RIS 98 Hier & dley
sarfe @ Gefera @ — ada™ yaxor gt 8(b) gRT Amesifed 8dr @ o fb
B, Ui a1 fed) A & ulg” ) @t g o=l @ — arr 20(a) @<
o fore qvs fafed o=l @ — aRT 8(b) /20(a) & ST JAURTET AT 2 |
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Shreyas Pandit, for the applicant.
Sanjeev Kumar Singh, P.L. for the non-applicant/State.

ORDER

B.K. SHRIVASTAVA, J. :- This criminal revision has been preferred on
24.7.2020 by applicant Raja Bhaiya Singh against the order dated 25.4.2020
passed by the Special Judge, NDPS, Panna, District Panna in connection with
Crime No.270/2019, registered at Police Station Simariya, District Panna under
section 8/20 of Narcotic Drugs and Psychotropic Substances Act (hereinafter
referred to as "the Act").

2. By the impugned order the learned trial court dismissed the application
filed under section 167(2) of CrPC on behalf of accused for default bail upon the
ground that challan has not been filed within 60 days from the arrest of
accused/applicant.

3. It appears from the record that the petitioner was arrested on 13.2.2020
and on the same date he was produced before the concerned Court, by which he
was sent to judicial custody. The applicant moved an application under section
167(2) of CrPC on 21.4.2020 and the challan was also filed by the police on the
same date. It appears from the impugned order that the trial court received the
aforesaid application for default bail on 2:32 p.m. through whatsapp message
upon the personal mobile number of concerned judicial officer (as per Circular
No.P-33 dated 20.4.2020 issued by the District Judge, Panna). It is also mentioned
in the impugned order that the challan was filed at 3:50 p.m on the same date i.e.
21.4.2020.
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4. The trial court dismissed the aforesaid application in the light of order
dated 23.3.2020 passed by Hon'ble the Supreme Court in Writ Petition
No0.3/2020. The trial court mentioned the following observation of Supreme
Court :-

"this court has taken suo motu cognizance of the situation
arising out of the challenge faced by the country on account of
covid-19 virus and resultant difficulties that may be faced by
litigants across the country in filing their petitions/applications/
suits/appeals/all other proceedings within the period of
limitation prescribed under the general law of limitation or
under special law (both central and/or state)."

Upon the basis of aforesaid observation, the trial court came to the
conclusion that the prescribed time limit of 60 days for filing the challan has
already been extended by the aforesaid order of Hon'ble the Supreme Court.
Therefore, the application is not tenable.

5. It is submitted by the counsel for applicant that the trial court committed
mistake by mentioning that the time limit for default bail has been extended. On
the other side, the Sate (sic: State) supported the view of the trial court and it is
submitted by the State that the challan has been filed within the period of
limitation because the limitation was extended by the Supreme Court.

6. In reference to the aforesaid controversy, it will be useful to refer the
judgment dated 19.6.2020 passed by the three Judges Bench of Hon'ble the
Supreme Court in S.Kasi Vs. Through the Inspector of Police, reported in 2020
SCC Online SC 521. In the aforesaid case, the Hon'ble Supreme Court observed
that :-

"The indefeasible right to default bail under section 167(2) is an
integral part of the right to personal liberty under Article 21, and
the said right to bail cannot be suspended even during a
pandemic situation as is prevailing currently. It was emphasized
that the right of the accused to be set at liberty takes precedence
over the right of the State to carry on the investigation and
submit a chargesheet."

The Supreme Court considered the aforesaid extension of time and finally
came to the conclusion as under :-

"We, thus, are of the view that neither this Court in its order
dated 23.3.2020 can be held to have eclipsed the time prescribed
under Section 167(2) of Cr.P.C. nor the restrictions which have
been imposed during the lockdown announced by the
Government shall operate as any restriction on the rights of an
accused as protected by Section 167(2) regarding his
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indefeasible right to get a default bail on non-submission of
chargesheet within the time prescribed."

7. Therefore, it appears that the order dated 23.3.2020 of Supreme Court
related to extension of time limit, was not applicable for filing the challan within
60 days or 90 days as prescribed under CrPC. Therefore, the trial court committed
mistake in this regard.

8. The counsel for State submitted that the revision is not tenable against the
order passed under section 167(2) of CrPC because the order is in the nature of
"interlocutory order". As per section 397 of CrPC, no revision is tenable against
the interim order/interlocutory order.

9. The expression 'interlocutory order' has not been defined in the Code. In
Amar Nath v. State of Haryana In Amar Nath and others v. State of Haryana and
others, AIR 1977 S.C.2185=1977 CRI.L.J. 1891 =(1978) 1 SCR 222, the Apex
Court said that the term "interlocutory order' in S. 397 (2) has been used in a
restricted sense and not in any broad or artistic sense. It merely denotes orders of a
purely interim or temporary nature which do not decide or touch the important
rights or the liabilities of the parties. Any order which substantially affects the
right of the accused, or decides certain rights of the parties cannot be said to be an
interlocutory order so as to bar a revision to the High Court against that order,
because that would be against the very object which formed the basis for insertion
of this particular provision in S. 397. Thus, for instance, orders summoning
witnesses, adjourning cases, passing orders for bail, calling for reports and such
other steps in aid of the pending proceeding, may no doubt amount to
interlocutory orders against which no revision would lie under Section 397 (2).
But orders which are matters of moment and which affect or adjudicate the rights
of the accused or a particular aspect of the trial cannot be said to be interlocutory
order so as to be outside the purview of the revisional jurisdiction of the High
court.

10. In Madhu Limaye v. State of Maharashtra (1978) 1 SCR 749 : (AIR 1978
SC47), a Three Judge Bench of Apex Court has held an order rejecting the plea of
the accused on a point which when accepted will conclude the particular
proceeding cannot be held to be an interlocutory order. In V. C. Shukla v. State
(1980) 2 SCR 380 : (AIR 1980 SC 962), this Court has held that the term
"interlocutory order' used in the Code of Criminal Procedure has to be given a very
liberal construction in favour of the accused in order to ensure complete fairness
of the trial and the revisional power of the High Court or the Sessions Judge could
be attracted if the order was not purely interlocutory but intermediate or quasi
final.
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11. Therefore, as per aforesaid law, the order upon the application filed for
default bail under section 167(2) of CrPC is not an interlocutory order because it
decided the valuable right of default bail finally at that stage. Hence, the revision
is tenable against the aforesaid order.

12. The second question raised by the counsel for State that the limitation
period was 90 days; while the counsel for applicant argued that looking to the
offence, the limitation period will be 60 days. The trial court also accepted that the
limitation period was 60 days.

13. It will be useful to refer section 167(2) of CrPC, which provides :-

""167- Procedure when investigation cannot be completed in twenty-

four hours.
@
?2) The Magistrate to whom an accused person is forwarded under

this section may, whether he has or has no jurisdiction to try the case,
from time to time, authorize the detention of the accused in such
custody as such Magistrate thinks fit, a term not exceeding fifteen days
in the whole; and if he has no jurisdiction to try the case or commit it for
trial, and considers further detention unnecessary, he may order the
accused to be forwarded to a Magistrate having such jurisdiction:
Provided that-

(a) the Magistrate may authorize the detention of the accused
person, otherwise than in the custody of the police, beyond the period
of fifteen days, if he is satisfied that adequate grounds exist for doing
so, but no Magistrate shall authorize the detention of the accused
person in custody under this paragraph for a total period exceeding-

(i) ninety days, where the investigation relates to an offence
punishable with death, imprisonment for life or imprisonment for a
term of not less than ten years;

(ii) sixty days, where the investigation relates to any other offence,
and, on the expiry of the said period of ninety days, or sixty days, as
the case may be, the accused person shall be released on bail, if he is
prepared to and does furnish bail, and every person released on bail
under this sub-section shall be deemed to be released under the
provisions of Chapter XXXIII for the purposes of that Chapter;

(b) no Magistrate shall authorize detention in any custody under
this section unless the accused is produced before him;

(c) No Magistrate of the second class, not specially empowered in
this behalf by the High Court, shall authorize detention in the custody of
the police."
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14. As for (sic: far) as computation of period of 90 or 60 days is concerned, the
law has been settled. It was held in Jagdish and others, v. State of M. P, 1984 CRI.
L.J. 79 [M.P.] that date of arrest is to be excluded. Further in the case of Chaganti
Satyanarayana v. State of A.P., AIR 1986 S.C. 2130 =[1986] 3 SCC 141 = 1986
Cri.L.R. 256 the Apex Court said that Period of 90 days / 60 days envisaged by
Proviso (a) begins to run from date of order of remand and not from earlier
date when accused was arrested. The court observed that detention can be
authorized by the Magistrate only when the order of remand is passed. The earlier
period when the accused is in the custody of a public officer in exercise of his
powers under S.57 cannot constitute detention pursuant to an authorization issued
by the Magistrate. It, therefore, stands to reason that the total period of 90 days or
60 days can begin to run only from the date of order of remand. This case has been
subsequently followed in Central Bureau of Investigation, Special Investigation
Cell-1, New Delhiv. Anupam J. Kulkarni, (1992) 3 SCC 141 : (AIR 1992 SC 1768 :
1992 AIR SCW 1976), State through CBI v. Mohd. Ashraft Bhat and another,
(1996) 1 SCC 432, (1996 AIR SCW 237). State of Maharashtra v. Bharati
Chandmal Varma (Mrs) (2002) 2 SCC 121 (AIR 2002 SC 285 : 2001 AIR SCW
5003), State of Madhya Pradesh v. Rustom and others, 1995 Supp. (3) SCC 221,
Sadhwi Pragyna Singh Thakur v. State of Maharashtra, 2011 AIR SCW 5551
[23.09.2011][(2011)10SCC445].

15. In Central Bureau of Investigation v. Nazir Ahmed Sheikh, AIR 1996
S.C. 2980 = 1996 AIR SCW 1216 = 1996 CRI. L. J. 1876 also said that
limitation for filing of charge sheet would be to run and be counted from next
date of arrest. In Pop Singh vs. State of M.P. 2004 [2] MPHT 215 [25.11.03]
Accused who was produced before JMFC in another case, after taking the
permission from Magistrate was formally arrested on 26.06.2003 and produced
before CJM on 01.07.2003 in compliance of Production warrant. High Court held
that period of 90 days will be counted from the date on which accused was
produced before CIM [i.e. 01.07.2003] and not from the date of formal arrest [i.e.
26.03.2003].

16.  In State of M.P. v. Rustam and others, 1995 Supp (3) SCC 221, Apex
Court has laid down the law that while computing period of ninety days, the day
on which the accused was remanded to the judicial custody should be excluded,
and the day on which challan is filed in the court, should be included. This case
has been followed in Ravi Prakash Singh alias Arvind Singh v. State of
Bihar, 2015 CRI. L. J. 1666. In the case of Ajay Singh Vs. Surendra etc. 2005 [3]
MPLIJ 306, accused was produced before Magistrate on 27.05.2004 and challan
was filed on 25.08.2004. High Court held that the day on which accused was
produced before the Magistrate [i.e. 27.05.04] will not include in 90 days but
the date of filing the challan [i.e. 25.08.04] will be include. Therefore counting
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of 90 days will start from 28.05.04. This court again explained the position in
Meharazuddin vs. State of M.P, 1.L.R. 2016 M.P. 2837 and said that first day
would complete after passage of 24 hours from the date of remand.

17.  Ifanaccused was released on temporary bail for some period during 90 or
60 days, than (sic: then) aforesaid period will not be counted at the time of
calculation. In Devendra Kumar v. State of M.P 1992 CRI. L. J. 1730 =1991 [2]
MPJR 338 [M.P.] it has been held that period of temporary bail for few days
shall be excluded in computing said 90 days.

18.  In Ashok Sharma vs. State of M.P. 1993 JLJ 99, it has been held that last
date, which is Sunday or Holiday will also be counted in 90" day because Sec.
10 of General Clauses Act 1897 will not be applicable. The court said that Word
"Magistrate" used in section 56, 57 and 167 not mean the "Court of Magistrate". If
the last date of remand is Holiday, the accused will be produced before the
Magistrate.

19.  Therefore it is the settled position of law that: -

(i) Period for filing the challan will run from date of order of remand
and "one day" will be complete on the next day of the remand. Therefore
first date of remand will exclude but last date will be in included.

(i) Period of temporary bail for few days shall be excluded in
computing said 90 days.

(iii)  Last date, which is Sunday or Holiday will also be counted in 90 "
day.

20. In this case, the applicant was arrested on 13.2.2020 and was produced
before the concerned Court on the same date and he was remanded to the judicial
custody. Excluding the date of remand and including the date of filing the challan,
15 days in the month of February, 31 days in the month of March and 21 days in
the month of April will be counted. Then it can be said that the challan was filed on
67" day. On the same date i.e. 21.4.2020 the application for default bail was filed
at2:32 p.m. After filing the aforesaid application, challan was filed at 3:50 p.m.

21.  Now we see what will be the limitation for filing the challan in this case.
The police filed the challan under section 8/20 of the Act. As per the prosecution
case, 36 green, small and big plants of Ganja were seized from the Baadi of the
accused. As per the allegation of the prosecution, the accused cultivated the
aforesaid Ganja plants. The Investigation Agency seized the aforesaid plants and
the weight of the aforesaid plants was found one quintal and 15 kgs.

22.  As per objection raised by State that the quantity is the "commercial
quantity", therefore, as per section 8 read with section 20 (b)(i1)(C) of the Act, the
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punishment will be extended 20 years with fine and the limitation period will be
90 days; while the challan was filed on 67" day. The aforesaid contention raised by
the State strongly opposed by the counsel for applicant. It is submitted that the
limitation period will be 60 days. The counsel also draws attention towards the
section 36(4) of the Act.

23. It will be useful to refer the relevant parts of sections 2, 8, 20 and 36 of
NDPS Act:-

"2. Definitions.- In this Act, unless the context otherwise requires,--

(ii1) "cannabis (hemp)" means--

(a) charas, that is, the separated resin, in whatever form, whether crude or
purified, obtained from the cannabis plant and also includes concentrated
preparation and resin known as hashish oil or liquid hashish;

(b) ganja, that is, the flowering or fruiting tops of the cannabis plant (excluding
the seeds and leaves when not accompanied by the tops), by whatever name they
may be known or designated; and

(c) any mixture, with or without any neutral material, of any of the above forms
of cannabis or any rink prepared therefrom;

(iv) "cannabis plant" means any plant of the genus cannabis;"
"" 8. Prohibition of certain operations.-No person shall -
(a) cultivate any coca plant or gather any portion of coca plant; or

(b) cultivate the opium poppy or any cannabis plant; or

""20. Punishment for contravention in relation to cannabis plant and
cannabis.-

Whoever, in contravention of any provisions of this Act or any rule or order made
or condition of licence granted thereunder,-

(a) cultivates any cannabis plant; or

(b) produces, manufactures, possesses, sells, purchases, transports, imports
inter-State, exports inter-State or uses cannabis, shall be punishable -

(i) where such contravention relates to clause (a) with rigorous imprisonment for
a term which may extend to ten years and shall also be liable to fine which may
extend to one lakh rupees; and

(ii) where such contravention relates to sub-clause (b),-
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(A) and involves small quantity, with rigorous imprisonment for a term
which may extend to six months, or with fine, which may extend to ten
thousand rupees, or with both;

(B) and involves quantity lesser than commercial quantity but greater
than small quantity, with rigorous imprisonment for a term which may
extend to ten years and with fine which may extend to one lakh rupees;

(C) and involves commercial quantity, with rigorous imprisonment for
a term which shall not be less than ten years but which may extend to
twenty years and shall also be liable to fine which shall not be less than
one lakh rupees but which may extend to two lakh rupees: Provided that
the court may, for reasons to be recorded in the judgment, impose a fine
exceeding two lakh rupees.]"

" 36A. Offences triable by Special Courts.-

(4) In respect of persons accused of an offence punishable under section 19 or
section 24 or section 27A or for offences involving commercial quantity the
references in sub-section (2) of section 167 of the Code of Criminal Procedure,
1973 (2 of 1974), thereof to "ninety days", where they occur, shall be construed
as reference to "one hundred and eighty days": Provided that, if it is not possible
to complete the investigation within the said period of one hundred and eighty
days, the Special Court may extend the said period up to one year on the report of
the Public Prosecutor indicating the progress of the investigation and the specific
reasons for the detention of the accused beyond the said period of one hundred
and eighty days.

24. Therefore, it appears from the aforesaid provisions that section 8(a) of the
Act is not applicable in this case because the aforesaid provision is related to the
Coca plant etc. The present case is covered by Section 8(b) of the Act, which
prohibits the cultivation of Opium, Poppy or any "Cannabis plant". Definition of
"Cannabis plant" has been given in sections 2(iii) and (iv) of the Act. As per the
aforesaid definition, the plant of Ganja is also included in the Cannabis plant.
Section 20(a) of Act prescribes the punishment for cultivation of any Cannabis
plant. As per section 20(a)(i) of the Act, the punishment provided for
contravention related to Clause(a) of the section 20 is imprisonment for a term
which may extent to 10 years and shall also be liable to fine of Rs.One Lac. It is
clearly transpired from the challan that the matter does not cover by section 20(b)
(11)(C) of the Act because the matter is related only to the "cultivation of"
Cannabis plant. The notification relating to commercial quantity does not cover
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the cultivation. Therefore, the offence under section 8(b) read with section 20(a)
(1) of the Act is made out, for which the imprisonment may be upto 10 years. No
any minimum sentence is prescribed.

25. At this stage, counsel for State also contended that because the
punishment is prescribed for 10 years, therefore, the limitation for filing the
challan will be 90 days and not 60 days; while the counsel for applicant strongly
opposed the aforesaid contention and submitted that the offence is not punishable
with the penalty of death, life imprisonment or sentence more than 10 years.
Minimum sentence of 10 years is not prescribed for the aforesaid offence.
Therefore, the limitation period for filing challan will be 60 days.

26. In Rakesh Kumar Paul vs. State of Assam, AIR 2017 S.C. 3948 = 2018
Cri.L.J.155, Three judges Bench by 2-1 majority held that a bare reading of S.
167 of Code clearly indicates that if offence is punishable with death or life
imprisonment or with a minimum sentence of 10 years, then S. 167(2) (a)(1) will
apply and accused can apply of 'default bail' only if investigating agency does not
file charge-sheet within 90 days. However, in all cases where minimum sentence
is less than 10 years but maximum sentence is not death or life imprisonment then
S. 167(2)(a)(1) will apply and accused will be entitled to grant of 'default bail' after
60 days in case charge-sheet is not filed. Section 167(2)(a) (i) of Code is
applicable only in cases where accused is charged with (i) offences punishable
with death and any lower sentence; (ii) offences punishable with life
imprisonment and any lower sentence and,(iii) offences punishable with
minimum sentence is not less than 10 years. In all cases where minimum
sentence is less than 10 years but maximum sentence is not death or life
imprisonment then S. 167(2)(a)(ii) will apply and accused will be entitled to
grant of 'default bail' after 60 days in case charge-sheet is not filed.

27.  Apex Court observed that while it is true that merely because a minimum
sentence is provided for in statute it does not mean only minimum sentence is
imposable. Equally, there is also nothing to suggest that only maximum sentence
is imposable. Either punishment can be imposed and even something in between.
Where does one strike a balance? It was held that it is eventually for court to
decide what sentence should be imposed given range available. Undoubtedly, the
Legislature can bind sentencing court by laying down minimum sentence (not
less than) and it can also lay down maximum sentence. If minimum is laid down,
sentencing Judge has no option but to give a sentence not less than' that sentence
provided for. Therefore, words 'not less than' occurring in Clause (i) to proviso
(a) of S. 167(2) of the Cr. P. C. (and in other provisions) must be given their natural
and obvious meaning which is to say, not below a minimum threshold and in case
of S. 167 of Cr. P. C. these words must relate to an offence punishable with a
minimum of 10 years imprisonment.
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28. Because the offence under section 8(b)/20(a)(i) is punishable by
imprisonment upto 10 years, not minimum period of 10 years or death or life
imprisonment, therefore, limitation for filing the challan will be 60 days and not
90 days or 180 days.

29.  The State also raised the contention that when the application for default
bail was considered by the trial court, at that time, the challan was also filed. The
counsel for State draws attention towards the law laid down by the various
authorities and submitted that when the challan was filed, then the right of default
bail does not arise and the matter should be considered on its own merit.

30. On the other side, the counsel for applicant opposed the aforesaid
contention and submitted that the right of bail was available to the accused at the
moment when he filed the application before the Court. The subsequent filing of
challan does not defeat the aforesaid valuable right of the accused.

31. "Indefeasible right" of the accused under section 167(2) of CrPC was
considered by Hon'ble the Supreme Court and the High Court in various cases.
The counsel for State placed reliance upon the law laid down in various
authorities.

32.  Full Bench of five judges in Sanjay Dutt v. State through C.B.L,
Bombay, 1995 CRI. L. J. 477 [S.C.] = [1994] 5 SCC 410 = AIR 1994 SCW
3857 considered the 'indefeasible right' of accused and held that right does not
survive or remain enforceable on challan being filed. The court observed that
the 'indefeasible right' of the accused to be released on bail in accordance with
Section 20(4)(bb) read with S. 167(2), Cr.P.C. in default of completion of the
investigation and filing of the challan within the time allowed is a right which
insures to, and is enforceable by the accused only from the time of default till
the filing of the challan and it does not survive or remain enforceable on the
challan being filed. If the accused applies for bail under this provision on expiry
of the period of 180 days or the extended period, as the case may be, then he has
to be released on bail forthwith. The accused, so released on bail may be
arrested and committed to custody according to the provisions of the Code of
Criminal Procedure. The right of the accused to be released on bail after filing
of the challan, withstanding the default in filing it within the time allowed is
governed from the time of filing of the challan only by the provisions relating to
the grant of bail applicable at that stage. The court again said that if there be
such an application of the accused for release on bail and also a prayer for
extension of time to complete the investigation according to the proviso in
Section 20(4)(bb), both of them should be considered together. It is obvious
that no bail can be given even in such a case unless the prayer for extension
of the period is rejected. In short, the grant of bail in such a situation is also
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subject to refusal of the praver for extension of time, if such a prayer is
made.

33.  Inthe case of State of M.P. Vs. Rustam, 1995 Supp (3) SCC 221 = 1995
SCC[Cri.] 830, the Apex court referred the Sanjay Dutt v. State, (1994) 5 SCC 410
= 1994 SCC (Cri) 1433, and held that the court is required to examine the
availability of the right of compulsive bail on the date it is considering the
question of bail and not barely on the date of the presentation of the petition
for bail. Court said in para4 :-

"4,  Wemay also observe that the High Court's view in entertaining the
bail petition after the challan was filed was erroneous. The matter now
stands settled in Sanjay Dutt v. State [(1994) 5 SCC 410 : 1994 SCC (Cri)
1433] in which case Hitendra Vishnu Thakur v. State of Maharashtra
[(1994) 4 SCC 602 : 1994 SCC (Cri) 1087] has aptly been explained away.
The court is required to examine the availability of the right of
compulsive bail on the date it is considering the question of bail and not
barely on the date of the presentation of the petition for bail. This well-
settled principle has been noticed in Sanjay Dutt case [(1994) 5 SCC 410
: 1994 SCC (Cri) 1433] on the strength of three Constitution Bench
cases Naranjan Singh Nathawan v. State of Punjab [1952 SCR 395 : AIR
1952 SC 106 : 1952 Cri LJ 656], Ram Narayan Singh v. State of Delhi
[1953 SCR 652 :AIR 1953 SC277:1953 CriLJ 1113]and A.K. Gopalan v.
Govt. of India [(1966) 2 SCR 427 : AIR 1966 SC 816 : 1966 Cri LJ 602] On
the dates when the High Court entertained the petition for bail and
granted it to the accused-respondents, undeniably the challan stood
filed in court, and then the right as such was not available'.

34.  In "DrBipin Shantilal Panchal, v. State of Gujarat", 1996 CRI. L. J. 1652
[AIR 1996 S.C.2897=1996 AIR SCW 734=1996 CRI.L.J. 1652=1996(1) SCC
718 =1996 CRI. L. J. 1652], Three judges bench of Apex court referred the case
of Sanjay Dutt v. State through C.B.1. Bombay (II), (1994) 5 SCC 410 : (1994 AIR
SCW 3857) and said that S. 167 (2) does not create indefeasible right on accused
to exercise it at any time. If charge sheet filed and accused in custody on basis
of order of remand than (sic: then) he cannot be released on bail on ground
that charge-sheet was not submitted within statutory period.

35. Inthe case of Dinesh Dalmiav. C. B. I ., AIR 2008 S.C. 78 =[2007] 8 SCC
770=2007 AIR SCW 6112 the court said that right to be released on Statutory bail
available only, till investigation remains pending and the right is lost once
charge-sheet is filed. The right does not get revived only because further
investigation is pending. In para 29 The Court observed:-

""29. The statutory scheme does not lead to a conclusion in regard to an
investigation leading to filing of final form under sub-section (2) of
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Section 173 and further investigation contemplated under sub-section
(8) thereof. Whereas only when a charge-sheet is not filed and
investigation is kept pending, benefit of proviso appended to sub-
section (2) of Section 167 of the Code would be available to an offender;
once, however, a charge-sheet is filed, the said right ceases. Such a right
does not revive only because a further investigation remains pending
within the meaning of sub-section (8) of Section 173 of the Code."

36. In the case of Sadhwi Pragyna Singh Thakur v. State of Maharashtra,
2011 AIR SCW 5551 =2011 CRI. L. J. (Supp) 265, the court considered the Uday
Mohanlal Acharya v. State of Maharashtra (2001) 5 SCC 453 : (AIR 2001 SC
1910:2001 AIR SCW 1500) [Three Judge Bench] and followed the Sanjay Dutt
v. State (1994) 5 SCC410=1994 AIR SCW3857 and said if the application filed
for default bail on grounds that charge-sheet is not filed within 90 days and
before consideration of the same and before being released on bail, charge-
sheet is filed, than (sic: then) said right to be released on bail, can be only on
merits.

37. In reference to the aforesaid subject, it can be said that the law has been
settled by Hon'ble the Three Judges Bench of Supreme Court on 26.10.2020 in the
case of M.Ravindran Vs. The Intelligence Olfficer, Directorate of Revenue
Intelligence, reported in 2020 SCC Online 867, wherein the Supreme Court
mentioned the following two points for consideration :-

"9. Thus the points to be decided in this case are:

(a) Whether the indefeasible right accruing to the appellant under Section 167(2)
CrPC gets extinguished by subsequent filing of an additional complaint by the
investigating agency;

(b) Whether the Court should take into consideration the time of filing of the
application for bail, based on default of the investigating agency or the time of
disposal of the application for bail while answering (a)."

38.  In the aforesaid case, the Apex Court considered the cases of Hitendra
Vishnu Thakur and others Vs. State of Maharashtra and others (1994) 4 SCC 602,

Sanjay Dutt Vs.State of Maharashtra (1994) 5 SCC 410, Uday Mohan Lal
Acharya Vs.State of Maharashtra (2001) 5 SCC 453, Rakesh Kumar Paul Vs.

State of Assam (2017) 15 SCC 67, Bipin Shantilal Panchal Vs. State of Gujarat
(1996) 1 SCC 718, Mohd. Igbal Madar Sheikh Vs.State of Maharashtra (1996) 1

SCC 722, Union of India Vs. Nirala Yadav (2014) 9 SCC 457, Pragya Singh

Thakur Vs. State of Maharashtra (2011) 10 SCC 445, Bikramjit Singh Vs. State of
Punjab 2020 SCC online SC 824 and observed as under -

"It appears that the term 'if not already availed of'
mentioned supra has become a bone of contention as Court have
differed in their opinions as to whether the right to default bail is
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availed of and enforced as soon as the application for bail is filed; or
when the bail petition is finally disposed of by the Court; or only
when the accused actually furnishes bail as directed by the Court
and is released from custody."

39.  After taking into consideration the aforesaid authorities, Hon'ble the
Supreme Court settled the law in Para 18 as under:-

"18.1 Once the accused files an application for bail under the
Proviso to Section 167(2) he is deemed to have 'availed of ' or
enforced his right to be released on default bail, accruing after
expiry of the stipulated time limit for investigation. Thus, if the
accused applies for bail under Section 167(2), CrPc read with
Section 36A (4), NDPS Actupon expiry of 180 days or the extended
period, as the case may be, the Court must release him on bail
forthwith without any unnecessary delay after getting necessary
information from the public prosecutor, as mentioned supra. Such
prompt action will restrict the prosecution from frustrating the
legislative mandate to release the accused on bail in case of default
by the investigative agency.

18.2  The right to be released on default bail continues to remain
enforceable if the accused has applied for such bail, notwithstanding

pendency of the bail application; or subsequent filing of the
chargesheet or a report seeking extension of time by the prosecution

before the Court; or filing of the chargesheet during the interregnum
when challenge to the rejection of the bail application is pending
before a higher Court.

18.3  However, where the accused fails to apply for default bail
when the right accrues to him, and subsequently a chargesheet,
additional complaint or a report seeking extension of time is
preferred before the Magistrate, the right to default bail would be
extinguished. The Magistrate would be at liberty to take cognizance
of the case or grant further time for completion of the investigation,
as the case may be, though the accused may still be released on bail
under other provisions of the CrPc.

18.4  Notwithstanding the order of default bail passed by the
Court, by virtue of Explanation I to Section 167(2), the actual
release of the accused from custody is contingent on the directions
passed by the competent Court granting bail. If the accused fails to
furnish bail and/or comply with the terms and conditions of the bail
order within the time stipulated by the Court, his continued
detention in custody is valid."

40. Therefore, it appears that the right of default bail under section 167(2)
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of CrPC cannot be curtailed by subsequent filing of challan even on the same
date. In the aforesaid case, the bail application was filed on 10:30 a.m. on

1.2.2019 and challan was filed at 4:25 p.m. on the same date. At that time, the
application was not considered but the Hon'ble Supreme Court held that the
right of accused to get the default bail will be available.

41.  Hence, it appears that the limitation period was 60 days. Challan was not
filed within the prescribed limit of 60 days and before filing the challan, the
applicant moved the application for default bail. Therefore, the trial court was
having no any discretion to dismiss the aforesaid application by saying that the
time was extended for filing the challan. By subsequent filing of challan, the right
ofaccused was not forfeited.

42.  Inview of aforesaid, the revision is allowed. The impugned order passed
by the Special Judge, NDPS, Panna on 25.4.2020 is set aside. It is ordered that the
applicant Raja Bhaiya Singh be released on bail upon his furnishing a bail bond
worth Rs.50,000/-(Rupees Fifty Thousand) and a personal bond of the same
amount to the satisfaction of the trial court.

At the time of releasing the applicant from custody, all the instructions
issued by the Government related to COVID-19 shall also be followed by the
concerned authorities.

Revision allowed

L.L.R. [2021] M.P. 135
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Atul Sreedharan
MCRC No. 52490/2019 (Jabalpur) order passed on 15 December, 2020

SURAJMAL & ors. ...Applicants
Vs.
STATE OF M.P. ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Section 438 —
Anticipatory Bail — Grounds — Held — It is not established that FIR lodged by
Complainant was a counterblast FIR— Applicant's contention that he did not
receive a single penny from complainant is not true because bank statement
shows that complainant deposited money in applicant's account — Sufficient
material to create strong suspicion against applicant — Case may require
custodial interrogation —Application dismissed. (Paras 18,19 & 27)

@. QS UIibgT Aledi, 1973 (1974 &7 2), €IRT 438 — A SGHHIIT —
e — AfEiRa — a7 venfia =8 @ f& aRard g1 <t s & yem
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a1 yfdd<, ufeare 4 ¢ 9o Qa-n yfiade o — Aded &1 ab & S
gRard) @ v Fur N gt T fHar on, v a9 @ Faife I faavor qerfar @
for uRaTdY 9 3maTd & Td H B AT BT i — IAHTH & fIwg U9d Waw
ST A B forg gaia arnfl — gavor o ifiRar # yuars mféa g aadl
2 — I @i |

B. Prevention of Corruption Act (49 of 1988), Section 12 & 24
(repealed) — Held — Applicant and complainant both alleged that they have
given bribe to each other for getting unlawful work done and are aggrieved
by non return of the bribe money as the said work was not done — Vide
amendment of 2018, Section 24 was repealed which accorded protection to
bribe givers — In instant case, offence registered in 2019 thus applicant and
complainantliable to be prosecuted u/S 12 of the Act. (Paras 30to 33)

. YECTIIN [qIRVT ferf14% (1988 &7 49), €IRT 12 T 24 (fA<¥a) —
iR — mde® vd aRard), <41 A ifa iy fear fe s=iv faftfaeg
®1 B B foIY U qaR &l Read 41 @ 3k Read &1 @9 9 dle’d o1 4
afd € Faife Saa &l 9 fHar T o1 — 2018 @& HINEF §RT &RT 24
fo=fa @ g off oIt Read 23 drel 1 GR&TUT U Hdl ol — adHH YHvor §,
AT 2019 H Uoflgg F3MM, 3[@:, ATASH ¢d yRard), rffas o) arT 12 &
arfa afrafora fed o & fag s &)

C. Criminal Procedure Code, 1973 (2 of 1974), Section 200 & 340
and Penal Code (45 of 1860), Section 193 & 196 — Filing Fabricated Document
before Court — Held — Fabricated affidavit filed before this Court —
Applicants also stated false facts and used fabricated affidavit as genuine
document — Registrar General directed to initiate proceedings u/S 340
Cr.P.C. for offence u/S 193 & 196 IPC and if found prima facie guilty,
complaint be filed u/S 200 Cr.P.C. on behalf of High Court.  (Para34 & 39)

T, QUS HIHAT Hledl, 1973 (1974 &1 2), €IIRT 200 d 340 V9 TUS
HIedT (1860 BT 45), &IIRT 193 T 196 — ~qIITId & WHE FEvlad qvdrdol Jegd
faar airr - afEiRa — s9 T & 99 Gefaa wuud ywgd fea
AT — ASEHIeT A fyear a2l &1 A dua fHar ik Gexfaa wueuE &1
SYANT qIfdd SEATdS & ®U § fHar — IR SR I SIRT 193 T 196 HI.
TH. B AU d AURTY Y GRT 340 S.U.H. & 3idiid dRIAIRAT AR A >
foag ¥ fear war 3k aft yer gscar <l v wird 2, ST [ImaTed @)
IR A gRT 200 €.9.9. & Acdld uRare ywgd far sy |

D. Prevention of Corruption Act (49 of 1988), Section 12 — Bribe
Giver — Directions issued to State police that in every such cases of bribe, FIR
shall be registered against the bribe giver u/S 12 of the Act. (Para 36)

174 TN [4q1vvT SIferfA377 (1988 &7 49), €TIRT 12 — R¥qa @+ qrerr
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— 19 Yferd &l e Sl fg v f6 Read & 04 y@s gaxoT 4, afdrfram
DI GRT 12 B A Read <9 91 & fAwg yerm a1 yfdade usfilag fean
ST |

Cases referred:
AIR 1980 SC 1632,2016 (1) SC 152.

Manish Datt with Siddharth Datt, for the applicant.
Utkarsh Agarwal, for the State.
Abhinav Shrivastava, for the Objector/Complainant.

ORDER

(Heard through Video Conferencing)

ATUL SREEDHARAN, J. :- This is an application for anticipatory bail.
Elaborate arguments have been forwarded by the respective parties and therefore,
it would be essential to record the facts of this case and the ensuing discussion in
some detail. The FIR, being Crime No. 382/2019, was registered against the
Applicants herein for having committed offences under sections 420 and 120-B of
IPC.

2. Briefly, the allegations in the FIR are to the effect that the Complainant's
son is an undertrial in a criminal case registered under sections 376, 377 and 305
of IPC along with sections 4 and 6 of the POCSO Act and the relevant provisions
of the Scheduled Castes and Scheduled Tribes Act.

3. The Applicant No. 1 is alleged to have told the Complainant that he can
arrange for bail being granted in favour of the son of the Complainant upon
payment of Rs. 10,00,000/-(Rupees ten lakhs). It is further alleged in the FIR that
the Complainant made several payments to the Applicant No.l amounting to
Rs.8, 50, 000/- (Rupees eight lakhs fifty thousand). However, things did not go as
planned and the son of the Complainant was not granted the benefit of bail and so
the Complainant asked the Applicants to return the bribe money given by the
Complainant to unlawfully influence the judicial process and secure a bail order.
However, as the Applicants refused to refund the bribe money given to them by
the Complainant, the FIR has been registered.

4. The Applicant No.1, on the other hand submits that he is a businessman
who participated in a tender floated by the Northern Coal Field Ltd. (hereinafter
referred to as the "NCL"). Ld. Senior Counsel appearing for the Applicant No. 1
submitted that the Complainant contacted Applicant No. 1 and assured him that he
would get the tender cleared in favour of the Applicant No. 1. On 26/04/2018, the
Applicant No.1 alleges that he paid the Complainant Rs.6, 50, 000/- (Rupees six
lakhs and fifty thousand) as bribe money to influence the officials of NCL, to get
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the tender in his favour. The Applicant No.1 further alleges that he was later
informed by the Complainant that another company was ready to pay
Rs.10,00,000/- (Rupees ten lakhs) as bribe and that the Applicant No.1 would
now have to pay Rs.10,00,000/- or loose the tender. On 26/04/2018 itself, that the
Applicant No. 1's tender was rejected. The Applicant No. 1 asked the
Complainant to return the bribe money and the Complainant agrees, and enters
into an alleged written agreement with the Applicants to return the bribe money
taken by him for securing the tender in favour of the Applicant No.1, within a
period of six months, without interest. The agreement is annexed as Annexure-
A/2 at page-20. The relevant portion of the said annexure is being reproduced
hereunder: -

# faeiy HAR sAiaTea verd vet 7 fgciia et 37 gRomwe ardsar I3
31 SIS I SH I 48 Y UTH HIBYR PIC Ul T AT HRUS],
fTAT—TTSIYR (S.9.) ¥ &% 06.02.2018 BT HOYAT IRITSAT T
e, RITRIeN (A.) H SweR AT & B | G FFISHR Sif
P B TH.0Y. FESHY ST TUS B del Ugde forfiics &
SIINGCR (ATfeld) B | 397 (Aol STSaR &9 U & 81l | 51,000
®. (EH199 TR ¥.) TAT 2,50000 %. (&1 ARG U EOIR 6.) 17.02.
2018 T TG 3,00000 3. (1 TG %6.) 22.02.2018 DI TAT 1,00000 .
(T TG %.) 28.02.2018 BT TG DY # foram € | AT f& Gt Sled .
701000 / — 6. (AT A1RI U BoTR %0.) foram | <1 & H fefiu o
sfarRad Y3 faoi=s ofrer Sareda yer uel, = fgciig uet 2 gRoma
SFISPHR Y3 SIS M9 H TS 701000 / — 6. (AT IRI Th BOIR %0.)
forar € |  faeliu AR sharad YT 310 ] ST eIy ged aer
TIIMR. HoR AN HAR IHHT AT SEaR §E4T Ucd & AR
e BV fordn 8 | Sl fb g6 Tarel & |HeT 89 ©: }IEg & WIaR YRT
AT AT TS & aTI < AT

5. Ld. Counsel for the Applicants has referred to I.A.No0.23762/2019, which
is an application for taking additional documents on record filed on 23/12/2019.
For the reasons stated therein, the same is allowed and the documents filed
therewith are taken on record and are being considered. Annexure-A/4 at page-4
of I.LA.N0.23762/2019 is a complaint made to the Superintendent of Police,
Singrauli. It would be essential to reproduce the contents of the said complaint
which reads as follows: -

e 2 fo #§ uefl GRome srasar g3 W Sisd I I™
AIFTHBYR PIC AT HRUST ST TSR BT Farit g | H uredi el
Y PR 2018 H TAANS Sa RIS 7.9, GRATSHT & d8d
FOTAT TRATSIT T AT, STa=T RITRIEH # fa1d 6 HRa¥l 2018
BT P AGY B IS o B Y CUSI ST T | IHD! B Bl
e & ford ST aRATSHT & SLUH. BRIed H BRI IS 919,
BT 37 fAelu FAR sNar<d Sl B 981 < 78 2 | AR 9 R &8
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e © o &H i< 18 d1e <7 | 3R e Xe & b A 0= o o1 e
forg @R < faaT € | 89 S 81 BY | 31 & HIE BT FHY AT
BH 37 AT I R AR HT G AU FGH H TS oA
319 BT ST | HEIGY 3MTY BT FaTd IR 2 b feliy HAR sfiaraa
S 9 &9 U8 &S Afedl ¥ QST W8 & | 3R 8% IR gardx U4T a1
T 2| PEd & B B U7 o T U ¥ Hefdd a9 AT Bl
e €, 519 &9 S99 ol @1 71 7 | 3R < 78T 7 | Wl fUsel 6
HTE 3 3IST %8 & 37751 4 ®el © b a1y 4=y <R &7 a1 a1 aro
< AT8d fTA®! 1T 7 99 ofdhx U foar 8, S 11ee | sy
T faellu FAR sfar<g 89 Ieci Wl Mferdi < W@ & | 3k o8 W@ &,
{3 SR A GaRT U7 AT AT I8 & BB AN A 8 84 g4 Bl el
HIRET S |

6. Thereafter, it is submitted by the Ld. Counsel for the Applicants that they
started pressurizing the Complainant to return the bribe money. Ld. Counsel for
the Applicants refers to Annexure-4A at page-40 in the main petition. The
document is an FIR being Crime No.174/2019, registered on 30/11/2019 at Police
Station Karanda, District Gazipur, Uttar Pradesh, for offences under sections 419,
420, 504 and 506 of IPC along with the provisions under the SC/ST Act. It was
registered by the Applicant No. 1 against the Complainant and one other person.
The facts relate to an alleged incident of 26/10/2019 wherein, the Applicant No. 1
alleges that the Complainant along with 5 to 7 persons came to his house and
threatened him with dire consequences if he did not withdraw the complaint made
by him to the officials of NCL, Singrauli, against the Complainant. It is further
alleged in the FIR that the Complainant also threatened to implicate the
Applicants in a false criminal case in Singrauli. The relevant portion of the FIR
reads as follows: -

el 3TUP! 3T ST & b &9 Uil gRome Fdsdy off
P THUH. FSSHY Sdoud Hhegaedy Us.fid. &1 SRRaex
(wTferap) &, 3fR | Uit 89N HUI BT TR HeToR TAT E4
Ieel EAR Aol SRR ® ST {3 fiser 10 a8t & AR I8 SRk 2 |
g9 Uil o1 fUed W 2018 H GANIGUA & FHWIm uRye #
MfcHeaRe Ud SMBRITA Ah—HHTE Ud IG—I@MG & oy T8
STAT o, SHT TR & Yudrs H crex Slod 99d gANI

faeiia AR sMaraa | g8 oY, ST8I4 37U MY BT HISYH TRIge
P IS 919 g U IR Pz b B AGIGH BT g9 919 3R
BT dI€ &1 IR 1 &F <@d 8 3IR I§ Pal ol 1 JgT e
BT 2 91 99 89 {991 axd B, 3R I8 9§ ol HITHS! RIS B8
FITCR TH & TR BRI Svex I AR Bl § iR TR e &
forg &9 €1 91adid BRd 2, IR W A 8T AR Bl SIdl BRI
IR 2 | faelu AR sharda =1 89 wrefl 89N TRy uf+dT
IR SRR G Ucd & AW &l cwex Qe & {17 6,50,000 / —
(5: g AT B9R) . A 9 iR og & 39 <) @l fUwel 3-3
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Ul 3 ST BT IR T T, SHD BTGl I FAR AISgA AT8d
HTH! AR 2 | 3R AR W19 7 Fel & 39 IR = 5l g
HUAT BT ST 8 HAol BRI 89 Al A T FAR SaRTGd & g1R]T
AT AT ST OR ST I1 AHHR Srex [l GO BU= BT &1 8,
TS FRT EF AN A feeliT HAR sNarad & gRT T 9 99 W)
IAB! 1 AFS SeR o Bl TIR B T, 3R FART HUT 3778.U4.
T, RSIR SaTH HIgaR U1, & M | T e uRaresr
ARl # T T @& a7 ddw ufver ud o SRR gEvd
el Bl IR H RIRICH 9oll faeiiu HAR SaRdd o BIF b
HET o b T=ex STeM & fol ST g=RIRT RAFRIRET HAT STAT BRI
21 SY i AEA oW wx fRar W tiive & @rd # eI
51,000 / — (STITET EOIR %.) € U a1 737 F4ifds SR Hof
PRD TH Trex WIhd BT QI 3R qral =R 6,50,000 (8 ARG
TN §9TR) 6. DI H A1RY, v} BTH S & & 3 fad & Ao
g e DI ARy, I weR AST 8 URATT | Heled BA el
FAR SNARG SiT B G AR BRI 2018 H iy FAR sharad
ST & BRI ST YhTY Ul & AT Twex JATelTg SoTHT B T |
IR TSR DT WIRRE 711 6. 64,000 / — TG & @I H ATTATGA
ST PR AT 7o fEelly HAR iar<d Sit &l 51,000 /— & 6.
T 37U TSR HeoR HAY U-IdT Td SRR &9 ucd & srif
T B9 et FAR sharda S &l fe, 39 T S U ucd
SIT Al UR HIG[E o | 37 U7 R & el HAR sarad Sif o Bal
{5 3eT €1 Tvex &7 MR AT © 31U GNT STHT HRas et T3l 84
Igd ISl 8 JAMYST B BT SIRATT | 911 &=RIRT 6,50,000 / — (8
ARG TaT BOTR) . TG U1 o1 e @ fiaR o1 T &+ <
3TadT & TR B | Heled faeiy HER Hdkd St & aaqe &
AR FRIRT 6,50,000 / — (B: G Y=TH 8GR %.) TG HUI T
IR H STIYHTY Yoo Td HAN Uit T g0 Ucd & A G
HY 7 AT 3fR SR 1€ YTl & 7 T SAGTR PR DI Pel 1,
faeliy HAR Marda it gRT 3R &9 AT 397 SR 9199 S @l
M| Tereg & et RS IFISHY 7 SRAYBIT Ucd, Hay
I Ud g5 Ul & AT 311 61 §IRT ety HAR SHared &l
HA 7,00,000 /— (wmwﬁ)ﬁmwmﬁ’\fmwrgﬁ?ﬂv
FAR AR ST 7 BIF HR & qara {6 A uret 84 10,00,000 / —
(@9 g %) < & © Fifd Ul urdt a9 aul 9 $RiRkd © & ar
el ¥ BT IR HM =1 ATEd! & | O 37 37T 81 10,00,000 / —
(G9 g %.) DI B GRT BR QISR ST 1] T T4T 3,00,000 / —
I 2 | S fF Mot B ST FHRA TE Gr TR TER B el SIRATT |
9 7 feeiiy AR Sfarda S &l dreft @t 39 a1 &g o o HroigA
ATET ¥ AHS! W8T I S8R Bl AT BRI T | 7R AT 317 T
AT 81 BRI | 3R BaT {6 ugel MfST HRIgT T4 89 91 & AW
RIRT %. 3,00,000 /— 3MIBT <3 | I 10 W ey HAR far<a
S EAR SR MEF T | AR 9 a7 Twex o1 aifvqw fa= o | aran
I & 497 {50 a1 @ AR | IRM 7, TR & AT AR b
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a1 & T T geh” SR UTeT Bl 10,00,000 / — (G TG %6.) TABR
BHRY HUAT BT TSR Sl TST AT S 1 U [T HR1eh” gy ure]
BT TR < AT GI Tea2 1 3 3R G Uret Pl Tl BRIapx I
&Y TreN I IR 3 |

7. Thereafter, Ld. Counsel for the Applicants has referred to the FIR that was
registered against him in which the present application for anticipatory bail has
been filed. The FIR is Annexure-A/3 to the main petition at page 21. The said FIR
bears Crime No0.382/2019 registered on 12/10/2019 at Police Station
Vindhyanagar, District-Singrauli for offences under sections 420 read with 120-B
of IPC. The relevant portion of the said FIR are reproduced hereunder: -

BRATET faelly HAR Harca fodr o fdoi=s el ardd 99 25
Ty frarf di—81 Jaex 1 UGN DI & U bl STgUgal W
P EIEIRG forRad afaes U= Uer fd S SIRINTT IRoTHd
eI ARl FeqR PIC oMeRusT el ToiigR (Io),
gEuTIcd fUdr SIvIa< yde Uce ARl BRI ol 9e,
AN HAR G110 AR afveT Fasil e ST o T 48,
ST YHTe Ucd T ol g9ie U Al v 9 377 daey
TgHIgad §RT BRATET H BAGICYAD JSAM A TTSd DI ST
PRI P M TR 8,50,000 WU el Ve AeIg Ud U.ELTH. | U
X A AT ST BRIAT Td 1 81 U7 a9 R AT 95 4 JURTE 1R
420, 120 SIATRST BT R AT R S U IR HER HIIH B
farerr & foram 11 bt JATIE UF B AER: A 2 |

Jar # sfA die) gARY #Eed Al s foterr RITRIET @) vy
BIhUCYdd AT § 850000 HUY TS Td elg Ud USIvd |
T PR o b HdY § ey e © el el gAR sharad
fUar W@, faorsare siaad 99 52 a¥ Harfl IM =8 9l ars
HHIG 19 @IS AF9E (SU) SRATN Udr di-81 Haex
g Hidr! U fver TR fer RERIeT (\.0) & fasi 2
oreft S 4107t forfies & ue W AemeE® Bty digen § U ©
arefi BT GF g SNar<d SH 23 TY BT AR D 99 /16 LR
305, 376, 4,/6 WD Yae & arT 3 () (v)(ii), 3(2)(i) srgfad
THS], THAT Uae @ UaxoT § Sheald SRR a7 | g & ureff 9=
DI SEF @ ol BB IR o7 fobegg ST 9 81 A & BIROT
IRfIT FEdHl Iois TR Ucd SIoR Afer Haril daex
TGHIgeN® TS o1 UBRI Ucd &l Il b 8AR dsa 3
ST 2T 81 YET I ST U ucd o dal f Afd 31 10,00000
(9 ORE) ©UY W HRAT AT MIRT ASHT STt H GTER 3T ST i
a1 91Te WO UM UTH BT 9T 5 UHT U W B H AT
3IR YT 5 3TTUS TS Y ST HRAT ST Td H JF 618 & BRI
T P AR A © oIy AR Ay I Aear e (7))
ADIe 3TEHE W ORI, Sl Ried R gelgemacs, Jsid
g g% Ud "am HAR Rig fUar s fema= Rig &Y 384 Haex 1, 39
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SR aTadgR, S G Sardd Haes—T & U9 T 3R T
D FaRT [ §9 & 91 S YHIT U Ud HA HAR T
il 2T <ET U9 489 ued $isdR ¥ Aean &R gdr &
IROTHE TR U TGIYR (I.4.) BTerud faeetl &l S g
UM & TS Td ¢ —d$ TDIdl H & GIoTA IFTSHR Bl AT T
10,00000 (G <) < fARSR T H O < & 8db1d H M 3R
FE R fe1% 07.09.2018 BT ST YHTT Ul FAY HAR UIDI,
JEUT UCH & A1 ¥ PR IR H RO Bl I Fole W
et IIaad dRar 3iR il & T84 Bl U < SIRTY 3T9dT B
freell U BIE AHRT <3 79 A {316 07.09.2018 BT WU 45,0000
(AR T AT BOIR H0R) GRS @ 81 H 2l g7 sfiarea,
feellu HAR shared, S/ gdrer uSd, |y HAR UMD Ud 5
THTE & QAR & AT e U7 T d9 Romel srdeax o diel]
& SIMUBT SIeet 10,00000 (G ARG HY) AT BT | T H9 Pal fb
3T TR UIRT ST B YT & 919 TR SR o UhTeT Ul UG iy
GAR URTHT & BT H § GIT AT IR ] aRelT 81 SR 3119 U1
QAT TR R < ST O U1 @) Sga=erT gl SRl O O *1ad
QA | STel G Td YR SHR o Bl b 3T WA TH=R 57
U UG HAY HAR ATYHT < <3 9 H IR 9T BR AT 3R
I & fa=Td 07.09.2018 BT & U T eI HR 1,60,000 (T&H
AR W13 FOIR) WU TG YRoMd TSI Bl o & ford o1
UPTE U & B SIIaR & [4AT 3@ 918 Q1 28.09.2018 BT AT
GAR U BT AT 37U Farex H AR JHT 2MaReid & A 50,000
B TS RO ISR o Bl &7 o g9 I 51g JahreT
qCd, A HAR UHT U g9 Ul & §IRT HY 8- 3THR HET AT
f AT BT BIF o7 o b STa T o7y YRT YT 6l < q9 qD
AUS ASDH B SHMAI T8l BAIT 99 A YA U BT ARl B
RETAIRT & ol efenx fastier 01.10.19 BT 50000 ©T JE&T Ueel &
QAT HHIP 30780201087680 H JaI3Ts HIGAT I TIABR PR AT T
qeAT f&Td  28.09.2018 BT 52,000 HUAT FISTHA IFISHR & W
HHID 380202010009437 H TAT f&Td 28.09.2018 BT 18000 U TH
18.10.18 BT 25000 HUIT YRSTHA ARTSHR B I @I H JAITS 5
gigell | Tiawd fhaT o $8a 918 g: U &) Faver ax faid
22.10.18 BT 45000 WU 1 GBI FAR Pl ShR I61 b AlGISel gRT
RO ISHR & @Il H UI.ELTH. gRT SIHR o 137 S9& 918
25.10.18 I SIAYHTI Ul B Faley UR ATHR 9Tl fb MMUD dTsd
BT THEC 81 TS ® BB BT H SRAER AR 79 51 YHTeT uce
q T T PRREA UWR H J3¥ SRR $RANY 3R 39S a8 AW
gRT f&¥ T @ Tl 66,00,000 WY UG AAST UILTH A
TIAHR A TR 190,000 WU FHol 8,50,000 (IS TR UATH BOIR)
S B 9% HY RO TSI Bl AIGISA TRR 9506112302 UG
971859449 TR {HH PR H Pel fb g3 ALSRY. TwR T QI
U= ARG, FHR ShR U BT R IR AT e I8 9 He Pel &
arfl I HY A SR et IHH 8,50,000 (TS E T BIR) &
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8. Having read out the relevant portions of the FIR registered by the
Complainant against the Applicants, the Ld. Counsel for the Applicants has
submitted that in the FIR, it is falsely alleged that the Applicants had taken
Rs.8,50,000/- from the Complainant for arranging the bail of the son of the
Complainant who is in judicial custody for offences under section 377, 376 and
305 of IPC and section 4 and 6 of POCSO Act and relevant provisions of the
SC/ST Act, by influencing the judicial process. The Complainant states that
despite having given the bribe money to the Applicants, the son of the
Complainant did not get bail and the money was also not returned by the
Applicants.

0. As regards the alleged payments stated to have been made by the
Complainant to the Applicants and to the co-accused persons, the same has
vehemently been denied. In this regard, the Ld. Counsel for the Applicants has
drawn the attention of this Court to documents filed with memo No0.95/2020, filed
on 28/07/2020. The documents filed along with covering memo are taken on
record and are being considered by this Court. The said documents are affidavits
of Santosh Panika, Buddhsen Patel and the Applicant No.1 Surajmal Ambedkar.
They have denied having received any money from the Complainant. Thereafter,
the attention of this Court has been drawn to Annexure-9, filed along with
[.LA.No0.26732/2019. On page 5, is the statement of account of the Applicant No.1
Surajmal Ambedkar. Ld. Counsel for the Applicants has drawn the attention of
this Court to an entry dated 28/09/2019, whereby cash has been deposited into the
account of Applicant No.1 amounting to Rs.52,000/-deposited at Dudhichua
Jayant, by the Complainant. It is argued on behalf of the Applicants that the said
amount was not deposited by the Complainant but instead, it was deposited by one
Sanjeev Sharma, an employee of Applicant No.l. To establish the same, the
Applicants have referred to document filed with memo No0.2809/2020 on
04/03/2020, which is a covering memo bringing the affidavit of Mr. Sanjeev
Sharma on record. The affidavit was executed on 20/01/2020, in which the
deponent Sanjeev Sharma stated in paragraph 2 that “IIg & H wrgersdr &ia 28.09.
2018 &I 52,00,000 /— HUI" ; i1 I TR HUAG WIAT HEAT 380202010009437 JfIT
d% it 3fSaT, TmET gierge, RITRIeH H W ST far RSt ST vl / ured! Hel @l Tl
%\r |n

10.  To buttress his contention, the Ld. Counsel for the Applicants has drawn
the attention of this Court to the pay in slip of the Union Bank of India, Jayant
Branch, showing a deposit of Rs.52,000/- into the account of Applicant No. 1 on
28/09/2018. The copy of the pay in slip, certified by the Union Bank of India, was
sent to the Applicant No. 1 along with a covering letter of the Union Bank of India
dated 14/01/2020, pursuant to an application by the Applicant No. 1 under the
Right to Information Act. The photocopy of the pay in slip shows that the
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counterfoil has been detached, as is common in banking practice, where the
counterfoil of the pay in slip is endorsed by the teller by signing it and affixing the
seal of the bank and given to the depositor, who preserves the same as proof of
deposit. However, it is necessary to reiterate here that Mr. Sanjeev Sharma, in his
affidavit dated 20/01/2020 while swearing on oath that he was the person who was
deposited Rs.52, 000/- in the Union Bank of India, Dudhichua, states in para-2 of
his affidavit that he has lost the counterfoil. If Sanjeev Sharma was the person who
was deposited the cash amount of Rs. 52,000/- into the bank account of the
Applicant No. 1 and has lost the counterfoil, then logically it means that the same
cannot be recovered or produced on a later date.

I1. Ld. Counsel for the Applicants has stated that the FIR registered by the
Complainant against the Applicants is a counterblast to the FIR registered by the
Applicant No. 1, against the Complainant at Ghazipur in Uttar Pradesh in which
the charge-sheet has been filed against the Complainant herein. He further states
that no monies (sic:money) were ever received by the Applicants from the
Complainant whereas, it was the Complainant who has received bribe money
from the Applicant No.1 for the purpose of "managing" the bid in his favour and,
thereafter, not returning the money after the Applicant No.1 failed to bag the bid.

12. The Applicant No. 1 complained against the Complainant to the General
Manager, Vigilance of NCL. In this regard, the Ld. Counsel for the Applicants has
referred to document filed along with Memo No.74/2020 on 06/01/2020. The
document is allowed and taken on record and considered by this Court. By the said
document, a letter dated 13/11/2019 of General Manager, Vigilance NCL has been
read out to this Court whereby, the Applicant No.1 is asked to verify if he has made
a complaint against the Complainant, so that further action can be taken. Ld.
Counsel for the Applicants says that the reply to this letter was given in the
affirmative by the Applicant No.1 vide his letter dated 24/12/2018. Thereafter, Ld.
Counsel for the Applicants states that the case against them was registered one
year thereafter as a counterblast against steps taken by the Applicant No.l to
recover the bribe money given by him to the Complainant for bribing officials of
the NCL, to manage the tender process in his favour.

13.  Ld. Counsel for the Objector and the Ld. Panel Advocate for the State have
in one voice objected to anticipatory bail being granted to the Applicants herein.
As per the Ld. Panel Advocate, the allegations disclose that the Complainant paid
Rs.4,50,000/- by cash to the Applicant No.1 on 07/09/2019. On the same day, an
additional Rs.1,60,000/- was handed over to the accused No.4 Jaiprakash (not an
Applicant herein), which was given by Jaiprakash to the Applicant No.l.
Thereafter, the Complainant has stated that he had given Rs.50,000/- in cash on
28/09/2018 to Santosh, the Applicant No.3 herein, which was to be given to
Applicant No.1. On 01/10/2018, an amount of Rs.50,000/- is stated to have been
deposited into the account of Applicant No.2, Budhsen Patel. However, the
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Complainant, in his 161 statement states that the correct date on which
Rs.50,000/- was made by way of online transaction into the account of Budhsen
was 10/09/2018 and not 01/10/2018. Ld. Counsel for the State refers to the
statement of account of Budhsen Patel, which has been annexed along with
[.A.No0.23762/2019, which commences from 02/09/2019 and, the entry relating
to Rs.50,000/- on 10/09/2018 obviously cannot be seen in the document annexed
by the Applicants.

14.  Ld. Counsel for the State submits that this is a deliberate act of concealing
the transactions into the account of Budhsen Patel for, if the account statement
pertaining to 10/09/2018 was filed by the Applicants, the said entry of Rs.50,000/-
would have been seen in credit column of the Applicant No.2's bank statement.

15.  The next payment was made on 28/09/2018 whereby Rs.52,000/- in cash
was deposited into the account of Surajmal Ambedkar, the Applicant No.1 herein,
by the Complainant. Thereafter, Rs.25,000/- was deposited in cash by the
Complainant into the account of the Applicant No. 1 on 22/10/2018. Rs.45,000/-
was paid into the account of Surajmal Ambedkar by the Complainant through
mobile based Universal Payment Interface (UPI) through nine instalments.
However, a perusal of the said entries on 22/10/2018 reflect only 7 entries of
Rs.5000/- each into the account of the Applicant No.1 amounting to Rs.35,000/-
made through UPI.

16. Besides this, the Ld. Counsel for the State has drawn attention of this
Court to several WhatsApp chats, alleged to taken place between the Applicant
No.1 and the Complainant in relation to the payments made by the Complainant to
the Applicant No.1 to unlawfully influence judicial proceedings, for securing the
bail of the son of the Complainant. The copies of the WhatsApp chats are a part of
the case diary.

17.  Inhisrejoinder arguments, the Ld. Counsel for the Applicants has largely
reiterated his arguments made earlier. Once again, he reiterates that not a single
penny has been paid to the Applicant. Ld. Counsel for the Applicant, thereafter,
has relied upon the following judgements: - Gurbaksh Singh Vs. State of Punjab,
AIR 1980 SC 1632 (Paragraphs-35, 38, 40 and 41), Bhadresh Bipinbhai Sheth Vs.
State of Gujrat and Another, 2016 (1) SC 152 (Paragraphs- 17, 19, 20 and 26). He
has also relied upon the judgments of the Hon'ble Supreme Court in Arnesh
Kumar and Joginder Kumar's cases.

18. Heard, the Ld. Counsels for the Applicants, the State, and the Objector.
Perused the documents filed along with the application and the case diary. Firstly,
it is the case of the Applicants that the case against them is a counterblast, lodged
as an act of vengeance by the Complainant on account of the Applicant No.1
having registered an FIR against the Complainant at Ghazipur in Uttar Pradesh.
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However, the records of the case reveal that the FIR against the Applicants has
been registered on 12/10/2019 while, the FIR by the Applicant No.l against the
Complainant has been registered at Ghazipur on 30/11/2019. Thus, the FIR
registered against the Applicants at Singrauli precedes the FIR registered by the
Applicant No.1, against the Complainant at Ghazipur. Effectively, this would
make the FIR registered by the Applicant No.1, against the Complainant as the
counterblast FIR, rather than one against the Applicants herein.

19.  The complaint made by the Applicant No.1 to the Superintendent of
Police, Singrauli, bears the date 3* June 2019 but signed by the Applicant on 4"
June 2019. There is no seal, sign, or date of receipt by the SP office to show the
same having been received by it and neither is there any proof of dispatch. This
could well be a document that was prepared subsequently to show that the FIR by
the Complainant was a counterblast. Under the circumstances, the argument of
the Applicants that the FIR by the Complainant is a counterblast, is rejected.

20.  The facts of this case would reveal the abysmal lows to which the society
has fallen. The Complainant in his FIR has the temerity to confesses (sic:confess)
that out of love for his son who was languishing in judicial custody, he paid
Rs.8,50,000/- to the Applicant No. 1 to unlawfully influence judicial proceedings
to secure bail for his son. The Complainant is aggrieved as the Applicant No.1 did
notreturn the money allegedly taken by him to influence the judicial proceedings.

21.  The Applicant No.1 on the other hand has audacious courage of admitting
before this Court of having paid a bribe of Rs.7,00,000/- to the Complainant, to
influence the outcome of the bidding process at NCL, in favour. He is aggrieved
by the fact that the Objector/Complainant, despite having been paid the bribe
amount, could not influence the bidding process, and failed to secure the bid in
favour of the Applicant No.1 and that the money given as bribe was never returned
by the Complainant.

22. The affidavit to which the attention has been drawn by the Ld. Counsel for
the Applicants which is Annexure-A2 at page 20 of the main petition, is an
agreement allegedly executed by the Complainant in favour of the Applicant
No. 1, acknowledging that he had taken Rs.7,01,000/- as bribe money in order
manipulate the tender process in favour of the Applicant No.1 and that he would
return the bribe amount of Rs..7,01000/- taken by him within six months without
interest. It is relevant to observe here that the said agreement, though on stamp
paper, has not been attested. The document purportedly bears the signature of the
Complainant. However, it is also relevant to state here that the Ld. Counsel for the
Objector/Complainant has never made any arguments relating to the genuineness,
or the lack of it, of this agreement dated 26/11/2018. Once again, the Applicant
No.1 himself has admitted of having paid Rs.7,00,000/- as bribe money to the
Complainant to get the tender in his favour, as is seen from Annexure 8
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accompanying [.A. No. 23762/2019, which is a letter addressed to the
Superintendent of Police, Singrauli. The agreement alleged to have been executed
between the Applicant No. 1 and the Complainant and the letter alleged to have
been written by the Applicant No. 1 to the SP Singrauli being documents filed and
relied upon by the Applicant No.1 himself, can be accepted as true as against the
ApplicantNo. 1.

23. As regards the payment of Rs.52,000/- stated to have been made by the
Complainant into the account of the Applicant No.1 on 28/09/2018. Ld. Counsel
for the Applicants submits that the said cash was deposited not by the
Complainant but by a business associate of the Applicant No. 1 named Sanjeev
Sharma, who had purportedly deposited this amount into the account of Applicant
No. 1 on 28/09/2018 towards hire of a Poclain machine belonging to the
Applicant No. 1, used by Sanjeev Sharma for the excavation of a drain.

24.  As stated hereinabove earlier, Sanjeev Sharma has executed an affidavit
which has been filed before this Court and relied upon by the Applicants. The
deponent submits that he has lost the counterfoil of the pay in slip of which the
Applicant No. 1 has filed a photocopy after getting the same from the Bank under
the Right to Information Act. The photocopy of the said pay in slip is filed by the
applicants along with document No0.814/2020. It clearly shows that the
counterfoil has been removed from the main body of the pay in slip. The signature
of the depositor, according to the Applicant No. 1 is that of Sanjeev Sharma who
has given his affidavit dated 20/01/2020 affirming the same.

25.  Itis anotorious fact that the pay in slip of any bank has a main body into
which the details pertaining to the account of the person to whom the amount is
being paid and the counterfoil on which the same details regarding payments of
the amounts is made. on which the bank acknowledges receipt and hands over to
the depositor. If what has been stated by Mr. Sanjeev Sharma in his affidavit dated
20/01/2020 is true, the counterfoil is lost for good.

26.  However, a perusal of the case diary reveals a seizure memo dated
11/10/2019, by which the Complainant has handed over three counterfoils of pay
in slips, relating to payments made into the account of the Applicant No.1 and the
Applicant No.2. The counterfoil relating to 52,000/- which figures in the credit
entry of the Applicant No. 1's statement of account shows that it was deposited on
28/09/2018. The counterfoil bears the seal of the Bank and signature of the teller,
acknowledging receipt of this amount which has been deposited into the account
of Applicant No.1. The fact that the counterfoil to the pay in slip disclosing
payment of Rs. 52,000/-, which Sanjeev Sharma in his affidavit before this Court
states has been made by him and the counterfoil of which was lost, is a brazen lie
which makes the affidavit filed before this Court a false document as, if the
counterfoil was lost as stated by Sanjeev Sharma in his affidavit, there is no
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explanation as to how it reached the hands of the Complainant who got the same
seized by the police and which is now a part of the case diary and has been seen by
this Court. In the affidavit of Sanjeev Sharma, there is no mention that the said
counterfoil was either taken away by the Complainant by force, by theft or that it
was subsequently found by the Complainant. Thus, there is a strong prima facie
proofthat Sanjeev Sharma is guilty of filing a false affidavit before this Court and
the Applicants herein are guilty of using a fabricated document as genuine in the
court proceedings and that too, in proceedings before this Court.

27.  Asregards the other two counterfoils of the pay in slip seized by the police
from the Complainant, one is of Rs. 25,000/- dated 11/10/2018, paid into the
account of Applicant No.l. A corresponding credit entry dated 11/10/2018 for
Rs.25,000/- is reflected in the statement of account of the Applicant No. 1, there
are six entries in the statement of the accounts for the date 11/10/2018, out of
which, there are only two credits. One is for Rs. 800 and the other is Rs. 25,000/-.
Therefore, it is clear that Rs. 25,000/- which is reflected in credit account of the
Applicant No.1 on 11/10/2018, was made by the Complainant. Thus, the
contention of the Applicant No. 1 that he did not receive a single penny from the
Complainant, does not appear to be true. There is sufficient material on record to
create a strong suspicion that the Applicants may have committed the offence as
alleged by the Complainant and that this case may qualify to be one necessitating
custodial interrogation. Under the circumstances, this application is dismissed.

28.  While hearing and deciding this case, one question that came to the mind
of this Court that was begging an answer was, how an abjectly dishonest person,
who has paid bribe to another for the purpose of influencing a public servant, can
dare to approach the criminal justice system for redressal, where the work for
which the bribe was paid for is not done and the bribe money is not returned? Or,
in other words, that it is unfathomable that a dishonest person could have the
gumption of using the criminal justice system to recover bribe money from the
person to whom it was given for influencing the exercise of power by a public
servant?

29.  While the law enforcement agencies spring into action under Prevention
of Corruption Act, 1988 (hereinafter referred to as the "PC Act"), every time a
public servant is suspected of taking bribe or for criminal misconduct, its
apathetic inertia in indicting the bribe giver is confounding.

30.  Incases like the present one, where the complainant seeks the registration
of an FIR, disclosing therein that he has given a bribe and that the bribe taker has
not done the work for which the bribe was given and refuses to return the bribe
money, the Complainant projects himself as the victim of an offence and not its
perpetrator therefore, his complaint to the police disclosing a payment of bribe by
him is not an inculpation of the bribe giver in an offence and so, does not come
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under the definition of a confession and thus, the same is not hit by section 25 of
the Indian Evidence Act. Yet, the police and the justice administration system
mollycoddles him, completely closing its eyes to the fact that the bribe giver is just
as insidious and guilty as the bribe taker for which he ought to have been
proceeded against under section 12 of the PC Act. It is also relevant to mention
here that the amendment to the PC Act in the year 2018, has repealed section 24 of
the PC Act which accorded protection to bribe givers and so, the Complainant in
this case was liable to be proceeded against for having committed an offence u/s.
12 of the PC Act, as the offence was registered in the year 2019 by the
Complainant, after s. 24 of the PC Act was repealed. It is time that the bribe giver
is no longer given any protection but is proceeded against in such cases, more so
the self-declared ones.

31. It is however cautioned that a bribe giver must be distinguished from a
person from whom a bribe is demanded and where such person, without paying
the bribe, seeks to trap the person demanding the bribe and approaches the police
or the Lok Ayukta, to set a trap for the bribe taker. Such a person is not a bribe
giver, but a genuine victim of a dishonest public servant or his agent and needs to
be protected. He is to be distinguished from the person who pays the bribe money
and approaches the police later, being aggrieved by the non-return of the bribe
money as the work for which it was paid was not done.

32.  Inthis case, Mr. Dilip Kumar Shrivastava, the Complainant in Crime No.
382/19 of P.S Vindhyanagar, District Singrauli is liable to be proceed against u/s.
12 of the PC Act for his admitted stand of having attempted to unlawfully
influence the judicial process with the assistance of the Applicant No. 1, to secure
the bail of his son. The WhatsApp conversation between the Complainant and the
Applicant No. 1 reveals that the Complainant was aware that the money
(Rs. 8,50, 000/-) allegedly paid by him to the Applicant No.1 was for unlawfully
influencing the judicial process. The WhatsApp conversation between the
Complainant and the Applicant No. 1 is a part of the case diary and the same has
been seen and examined by this Court in detail. The Complainant/Objector has
not filed any written objections in this case but was represented by his counsel.
The Complainant knew very well that the money that was allegedly paid to the
Applicant No. 1, was not for paying the legitimate fees of any lawyer as such fees
is never paid subject to the outcome of the case.

33.  As regards the Applicant No. 1, he has unequivocally stated in the bail
application, representation to the SP Singrauli dated 04/06/2019 (Annexure 8
filed along with 1.A 23762/2019), Representation to SP Ghazipur (Annexure 4
from page 32 to 36 of the main application), the purported agreement entered into
between the Applicant No. 1 and the Complainant dated 26/11/18 (Annexure 2 at
page 20 of the main application) and the FIR registered by the Applicant No. 1 at
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Ghazipur, that he gave the bribe money to the Complainant to influence the
outcome of the bidding process in his favour. All these documents have been filed
and relied upon by the Applicant No. 1 himself. Therefore, the Applicant No. 1 is
liable to be proceeded against by the Central Bureau of Investigation, as the facts
in this case reveal that the Applicant No.1 had tried to bribe the officials of the
NCL, an undertaking of the Central Government and prima facie guilty of an
offence u/s. 12 of the PC Act.

34.  Asregards Mr. Sanjeev Sharma, he executed an affidavit stating that the
amount of Rs. 52, 000/- was deposited by him into the account of the Applicant
No. 1 and that he has lost the counterfoil of the deposit slip. The Ld. Counsel for
the Applicants has also argued that the pay in slip (filed along with covering memo
814/2020 on 23/01/2020) bears the signature of Mr. Sanjeev Sharma as the
depositor of that amount. However, on comparing the signature on the pay in slip
with the signature of Mr. Sanjeev Sharma in the affidavit executed by him, prima
facie there is complete variance between the signatures. However, the signature
on the pay in slip and the signature purported to be that of the Complainant on the
agreement between the Complainant and the Applicant No. 1 for the return of
bribe money allegedly received by the Complainant from the Applicant No. 1,
match perfectly. Further, the counter foil of the pay in slip in question that Mr.
Sanjeev Sharma states in his affidavit, that he has lost, has actually being seized by
the police from the Complainant vide seizure memo dated 02/11/19 and is at page
17 of the case diary. This clearly reflects that Mr. Sanjeev Sharma has filed a
fabricated affidavit before this Court and the Applicants stating false facts, and the
Applicants have used this fabricated affidavit as a genuine document.

35. Under the circumstances, this Court feels the need to issue certain
directions as hereunder.

36. Directions to the State Police to be implemented under the
supervision of the Director General of Police, Madhya Pradesh.

I. For the reasons stated in paragraphs 28 to 30 supra, in every case where
the Complainant alleges the payment of bribe money by him to a public
servant or his agent in order to influence the decision of such public
servant in favour of the Complainant and where, the Complainant is
aggrieved by the non-performance on the part of the public servant and is
further aggrieved by the non-return of the bribe money by the public
servant or his agent, the police shall register an offence under s. 12 of the
PC Act against such Complainant/Bribe Giver and proceed against him in
accordance with law.

I1. The Director General of Police is requested to disseminate the direction (1)
to all the Superintendents of Police in the Districts and,
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I11.

37.

38.

39.

I1.

40.

The Superintendents of Police of the Districts shall ensure that every
police station in their respective jurisdiction is made aware of direction

(D).

Directions to the Superintendent of Police, District Singrauli.

For the reasons stated in paragraph 32 supra, the SP Singrauli is requested
to direct the SHO of P.S. Vindhyanagar to register an FIR against Dilip
Kumar Shrivastava, the Complainant in Crime No. 382/2019 of P.S.
Vindhyanagar, for abetting an offence u/s. 12 of the PC Act by allegedly
paying Rs. 8, 50, 000/- (rupees eight lakhs fifty thousand) to the accused
Surajmal Ambedkar, for trying to unlawfully influence judicial
proceedings and secure bail for his son, an accused in Crime No. 99/2016
u/s. 305, 376 IPC, 4 and 5 of the POCSO and relevant provisions of the
SC/ST Act, though the act of influencing the judicial process did not attain
fruition.

Directions to the Central Bureau of Investigation.

For the reasons stated in paragraph 4 and 33 supra, the Central Bureau of
Investigation is requested to register an FIR against the Applicant No. 1
Surajmal Ambedkar, for an offence u/s. 12 of the PC Act and proceed
against him in accordance with law.

Directions to the Registrar General of the Madhva Pradesh High
Court.

For the reasons given in paragraphs 23 to 26 and 34 supra, the Registrar
General is requested to initiate proceedings u/s. 340 Cr.P.C against Mr.
Sanjeev Sharma, S/0. Mr. Ramesh Sharma for an offence u/s. 193 IPC. If
he is found prima facie guilty of the said offence, then an appropriate
complaint u/s. 200 Cr.P.C be filed against him, on behalf of the High
Court, before the Court of competent jurisdiction

For the reasons given in paragraphs 23 to 26 and 34 supra, the Registrar
General is requested to initiate proceedings u/s. 340 Cr.P.C against Mr.
Surajmal Ambedkar, S/o. Jiyutram Ambedkar, Mr. Buddhsen Patel, S/o.
Jaswant Prasad Patel and Mr. Santosh Panika, S/o. Sitaram Panika, all
applicants in M.Cr.C No. 52490/2019 for an offence u/s. 196 IPC. If they
are found prima facie guilty of the said offence, then an appropriate
complaint u/s. 200 Cr.P.C be filed against them, on behalf of the High
Court, before the Court of competent jurisdiction.

A typed copy of the order be given to the AG Office for necessary

compliance of directions in paragraph 36 and 37 of this order.
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41. A typed copy of the order be given to Mr. J.K. Jain, Ld. Assistant Solicitor
General for necessary compliance of directions in paragraph 38 of this order.

42. A typed copy of the order be given to the Registrar General of the High
Court for necessary compliance of directions in paragraph 39 of this order.

43. List this case for compliance on 09/02/2021.
Order accordingly
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MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Prakash Shrivastava
MCRC No. 32779/2020 (Indore) decided on 22 December, 2020

ZAID PATHAN & ors. ...Applicants
Vs.
STATE OF M.P. ...Non-applicant

(Alongwith MCRC Nos. 22907/2020, 29043/2020, 31816/2020,
31827/2020, 31933/2020, 36823/2020, 37695/2020, 39474/2020 &
39757/2020)

A. Criminal Procedure Code, 1973 (2 of 1974), Sections 154, 195 &
482 and Penal Code (45 of 1860), Section 188 — Quashment of FIR — Held —
There is no bar u/S 195 Cr.P.C. in respect of registration of FIR for offence
u/S 188 IPC —Whatis barred u/S 195 Cr.P.C. is that after investigation, police
officer cannot file a final report in the Court and Court cannot take
cognizance on that final report — In instant case, investigation is going on —
FIR cannot be quashed —Application dismissed. (Paras 16 & 22 to 25)

®. QUS UfHAT Gledr, 1973 (1974 &7 2), €IRTY 154, 195 T 482 Uq
qUS HIedT (1860 BT 45), ETIRT 188— YIH YT Yidda &l siffralsa faar srr
— JffEiRa — aRT 188 I H. & IAdd R 2 YoM a1 dfadas
Yoflag frd O @ ddeT ¥, &TRT 195 . U.9. @ 3(difd bl g+ Tl — €RT 195
TYH. & JAdia ol afsia € a8 I8 © & Javvr uva, gfad i,
STy ¥ 3ifed gferde usga 81 B 9dhdl AR ATy 39 Afow ufaas
UR G 81 o WHdl — IdAT ST 3, =AW ORI & — Y2IH Ja-1 yfads
afrEfea 18 fear S "adr — smd<s @Il |

B. Criminal Procedure Code, 1973 (2 of 1974), Section 154 &
195(1)(a) and Penal Code (45 of 1860), Section 188 — Registration of FIR —
Cognizance of Offence — Held — By virtue of Section 195(1)(a) Cr.P.C., power
of police to register FIR for offences mentioned therein, is not curtailed but
what is curtailed is the jurisdiction of Court to take cognizance of the offence
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without there being complaint in writing of the concerned public servant —
FIR can be registered by police for offence u/S 188 IPC.  (Paras 16,20 & 22)

& qUS Hibgr dledl, 1973 (1974 &7 2), €IIRT 154 T 195(1)(@) v
QU fedr (1860 ®T 45), €IIRT 188 — GoIF Y-l Ylddg-T gollag f&ar wr-r —
STuvTET &7 e — IffAEiRa— aRT 195(1)(a) SUNE. B SMER WR, IUH
SfecrRaa sruxrel g Y2 a1 yfdaded usilag &3 @1 gfera @) 2fda o0
T8 @1 T3 @ Mg Wl $A fHAr w1 2 97 WA e A9 @ fafea A
Rreraa @ 9971 R &1 S9@ a9 @ fov =mareaa #) AfSeRar 8 — g
188 WI.E.¥. & Il d IAURTH B Yferd gIRT U2 a1 Ufrde ysiiag fbar o
AHAT R |

C. Penal Code (45 0f 1860), Section 188 — Ingredients — Held — For
offence u/S 188, it is sufficient that violator of prohibitory order not only
knows the order which he disobeys but that his disobedience produces or is
likely to produce harm — Whether applicants were aware of prohibitory
order or disobedience has produced or likely to produce harm, is a subject
matter of investigation, which is under progress — FIR cannot be quashed.

(Para 24)

TT. QUE Wiadr (1860 ®T 45), €IIRT 188 — €cd — AR — eRT
188 @ Iic¥id YR g Ig YA 2 fd URINETcHD QA BT Seci & HRA a1l
@1 9 Dacl AT BT S Bram 2 RTaa) 36 a=n o1 2 9few g7 f & sHa!
= 9 sty fAfifa g srerar fAffa g @1 dwEar @ — Fr smaga,
gyfoNeree QY 9 Sfavd o Ifeqar Id=r § Iusi fAfia g3 A s @1
HATGAT 8, A9 3 favy avg @ & & yvifa w® @ — gorm o= ufadss
JfrEfEd €T fhar oI aoar |

D. Criminal Procedure Code, 1973 (2 0f 1974), Section 154 & 482 —
Quashment of FIR — Held — Apex Court concluded that power to quash FIR
must be exercised very sparingly and with circumspection and that too in
rarest of rare case — Court cannot enquire the reliability or genuineness of
allegations made in FIR. (Para24)

g QUS HiAT Gledl, 1973 (1974 BT 2), ETIRT 154 T 482 — GIH AT
gfad siffrafsa faar o — aitafeiRa — waf=a =amarea 3 fssifa fear
o v e yfrdes sftrefesa s &1 wifaa &1 yai sifa fave vd wraeri
@ A1 AR g8 N fave 9 faRaas ga=o1 § &1 A1fay — <, 9oH a1
gftdes A fed T sifireemt &) favaaaar ar awrar «f S 9@ &) Gadr |

Cases referred:

Cr. Application No. 6265/2016 decided on 23.02.2017 (Bombay High
Court), Cr. OP No. 1356/2018 decided on 20.09.2018 (Madras High Court), 2020
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SCC Online Mad 1298, (2016) 15 SCC 525, M.Cr.C. No. 44006/2019 decided on
02.11.2020, W.A. No. 888/2013 decided on 07.02.2014, (2010) 9 SCC 567, 1998
(2)SCC391,2003 (11)SCC 251, (2014) 3 SCC 696.

Pratyush Mishra, for the applicants in M.Cr.C. No. 32779/2020.

Anshuman Shrivastava, for the applicants in M.Cr.C. Nos. 22907/2020,
31816/2020,31827/2020 & 31933/2020.

S.A. Warsi, for the applicants in M.Cr.C. Nos. 36823/2020, 37695/2020 &
39757/2020.

Neeraj Kumar Soni, for the applicant in M.Cr.C. No. 29043/2020.

Manish Yadav, for the applicant in M.Cr.C. No. 39474/2020.

Pushyamitra Bhargava, Addl. A. G. with Aniruddha Gokhale, for the non-
applicant/State.

ORDER

PRAKASH SHRIVASTAVA, J.:-This order will govern the disposal of
MCRC Nos.32779/20, 22907/20, 31816/20, 31827/20, 31933/20, 36823/20,
37695/20, 39757/20, 29043/20 & 39474/20 as it is jointly submitted by counsel
for the parties that all these MCRCs involve the same issue on the identical fact
situation.

2. These MCRCs have been filed for quashing the FIR registered by the
police for offence under Section 188 of the IPC.

3. For convenience the facts are noted from MCRC No.32779/20.

4. This MCRC has been filed under Section 482 of the Cr.P.C. for quashing
the FIR No.5/2020 registered at Police Station Sarafa, Indore. FIR has been
registered against the petitioners for commission of offence under Section 188 &
34 of the IPC with the allegation that on 15.1.2020 the petitioners had staged a
demonstration against CAA and NRC without giving any intimation or taking
prior permission from the competent authority, whereas the District Magistrate in
order to maintain peace and tranquillity had issued the order No./ 2322/ R.A.D.M./
2019, and Order No./2323/R.A.D.M./2019 dated 10.12.2019 prohibiting any
demonstration, procession, public meeting etc. in any place without permission. It
is further alleged that in addition to the petitioners, there were other 200 persons
who had violated the order of the District Magistrate and, therefore, committed
the offence under Section 188 of the IPC.

5. The submission of learned counsel for the petitioners is that in terms of
Section 195(1)(a)(1) there is a bar for taking cognizance of offence under Section
188 of the IPC and for that purpose a complaint under Section 200 of the Cr.P.C. is
required to be filed and FIR cannot be registered. They further submit that for
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registering the FIR obstruction, annoyance, injury or threat to life and safety is
necessary and that the order of the District Magistrate was not communicated to
the petitioners. They further submit that right of demonstration is a fundamental
right. In support of their submission they have relied upon the judgment of the
Bombay High Court dated 23.2.2017 in Criminal Application No0.6265/2016
(Shrinath Gangadhar Giram Vs. State of Maharashtra and Another), jadgment of
Madras High Court dated 20.9.2018 in Criminal OP No.1356/2018 and connected
petitions in the case of Jeevanandham and others Vs. State and Another, as also
the judgment of the Madras High Court in Criminal OP No0.9487/2020 dated
26.6.2020 in the case of Shamsul Huda Bakavi Vs. State reported in 2020 SCC
Online Mad 1298, judgment of the Supreme Court in the matter of Anita Thakur
and others Vs. Government of Jammu and Kashmir and others reported in (2016)
15 SCC 525, the judgment of coordinate Bench of this Court dated 2.11.2020
passed in M.Cr.C. No.44006/2019 in the case of Gopal Bhargava Vs. State of M.P.
and the judgment of this Court in the case of State of M.P. and Another Vs.
Jyotiraditya Scindia dated 7/2/2014 passed in W.A. No0.888/2013 and the
judgment of the Supreme Court in the matter of C. Muniappan and others Vs.
State of Tamil Nadu reported in (2010) 9 SCC 567.

6. Learned counsel for the State has opposed the petition and has submitted
that there is no bar under Section 195 of the Cr.P.C. in registering the FIR for
offence under Section 188 of the IPC and the bar under Section 195 comes into
operation at the stage of taking cognizance. He has further submitted that the
offence under Section 188 of the IPC is a cognizable offence and in the State of
M.P. itis non bailable offence, therefore, the police officer is competent to register
the FIR. In support of his submission he has placed reliance upon the judgment of
the Supreme Court in the matter of State of Punjab Vs Raj Singh and Another
reported in 1998 (2) SCC 391, in the matter of M. Narayandas Vs. State of
Karnataka and others reported in 2003(11) SCC 251 and in the matter of Vishal
Agrawal and Another Vs Chhattisgarh State Electricity Board and another
reported in (2014) 3 SCC 696.

7. I have heard the learned counsel for the parties and perused the record.

8. The offence registered against the petitioners is under Section 188 of the
IPC, which reads as under:-

"Section 188. Disobedience to order duly promulgated by
public servant.--Whoever, knowing that, by an order
promulgated by a public servant lawfully empowered to
promulgate such order, he is directed to abstain from a certain act,
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or to take certain order with certain property in his possession or
under his management, disobeys such direction,

shall, if such disobedience causes or tends to cause
obstruction, annoyance or injury, or risk of obstruction,
annoyance or injury, to any persons lawfully employed, be
punished with simple imprisonment for a term which may
extend to one month or with fine which may extend to two
hundred rupees, or with both;

and if such disobedience causes or tends to cause danger to
human life, health or safety, or causes or tends to cause a riot or
affray, shall be punished with imprisonment of either description
for a term which may extend to six months, or with fine which
may extend to one thousand rupees, or with both.

Explanation.—T1t is not necessary that the offender should
intend to produce harm, or contemplate his disobedience as
likely to produce harm. It is sufficient that he knows of the order
which he disobeys, and that his disobedience produces, or is
likely to produce, harm."

9. The necessary ingredients of Section 188 of the IPC is that there should be
a prohibitory order promulgated by a competent public servant, which should be
known to the person concerned and there should be disobedience which should
cause obstruction, annoyance or injury, or risk of obstruction, annoyance or injury
to any person, or such disobedience should cause or tend to cause danger to human
life, health and safety, riot or affray. The explanation to this Section makes it clear
that for making out the offence it is sufficient that there was knowledge of the
order and its disobedience and that the disobedience produces or likely to produce
harm.

10. Under the Cr.P.C. the offence under Section 188 of the IPC is cognizable
and bailable. By virtue of the local amendment made by the State of M.P. vide
Notification N0.33207-F-No.6-59-74-B-XXI dated 19.11.1975 the said offence
is made non bailable.

11. Section 154 of the Cr.P.C. provides for registration of FIR by the police in
case of cognizable offence and reads as under:-

"S.154. Information in cognizable cases.-(1) Every
information relating to the commission of a cognizable offence,
if given orally to an officer in charge of a police station, shall be
reduced to writing by him or under his direction and be read
over to the informant; and every such information, whether



LL.R.[2021]M.P. Zaid Pathan Vs. State of M.P. 157

given in writing or reduced to writing as aforesaid, shall be
signed by the person giving it and the substance thereof shall be
entered in a book to be kept by such officer in such form as the
State Government may prescribe in this behalf."

12. Therefore, in terms of the aforesaid, the police officer is competent to
register the FIR in case of commission of offence under Section 188 of the IPC.

13.  Inthe present case it is not in dispute that there were prohibitory orders of
the District Magistrate No./2322/R.A.D.M./2019 and No./2323/R.A.D.M./2019
dated 10.12.2019 completely prohibiting any kind of procession, rally, public
meeting, demonstration without permission within the limits of Indore. These
prohibitory orders were issued by the District Magistrate under Section 144 of the
Cr.P.C.

14.  The main argument which is advanced is that in view of the bar contained
under Section 195 of the Cr.P.C., the police could not have registered the FIR for
offence under Section 188 of the IPC. Section 195(1) of the Cr.P.C. which is
relevant for the present purposes reads as under:-

""S.195. Prosecution for contempt of lawful authority of
public servants, for offences against public justice and for
offences relating to documents given in evidence.-

(1) No Court shall take cognizance-

(a) (i) of any offence punishable under sections 172 to 188
(both inclusive) of the Indian Penal Code (45 of 1860 ), or

(i1) of any abetment of or attempt to commit, such
offence, or

(i)  ofany criminal conspiracy to commit such offence,
except on the complaint in writing of the public servant concerned
or of some other public servant to whom he is administratively
subordinate;

(b) (i) of any offence punishable under any of the
following sections of the Indian Penal Code (45 of 1860),
namely, sections 193 to 196 (both inclusive), 199, 200, 205
to 211 (both inclusive) and 228, when such offence is alleged to
have been committed in, or in relation to, any proceeding in any
Court, or

(i1) of any offence described in section 463, or
punishable under section 471, section 475 or section 476, of the
said Code, when such offence is alleged to have been committed
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in respect of a document produced or given in evidence in a
proceeding in any Court, or

(iii) of any criminal conspiracy to commit, or attempt
to commit, of the abetment of, any offence specified in sub-
clause (i) or sub- clause (ii),

[except on the complaint in writing of that Court or by such
officer of the Court as that Court may authorise in writing in this
behalf, or of some other Court to which that Court is
subordinate.]"

15.  The submission of counsel for the petitioners is that as per the procedure
prescribed in Section 195 of the Cr.P.C., for the purpose of the offence under
Section 188 of the IPC a public servant is required to file a complaint before the
competent court and, therefore, the FIR cannot be registered.

16. Such an argument advanced by counsel for the petitioners is devoid of any
merit. A bare reading of Section 195(1) Cr.P.C. reveals that the provisions
contained in the sub-section are attracted at the stage of taking cognizance. There is
no bar under Section 195 of the Cr.P.C. in respect of registration of FIR, therefore,
FIR for an offence under Section 188 of the [PC can be registered by the police and
after investigation on the basis of the FIR and the material collected during the
course of investigation, a competent public servant can file the complaint before
the concerned court. What is barred under Section 195 of the Cr.P.C. is that after
investigating the offence under Section 188 of the IPC, the police officer cannot
file a final report in the Court and the Court cannot take cognizance on that final
report, as at that stage the bar contained in Section 195 of the Cr.P.C. comes into
operation.

17. The Supreme Court in the matter of Raj Singh (supra) wherein the similar
issue had arisen, has held that the statutory power of the police to investigate
under the Code is not in any way controlled or circumscribed by Section 195
Cr.P.C. In thatjudgment Hon'ble Supreme Court has held as under:-

"2. We are unable to sustain the impugned order of the High
Court quashing the F.I.R. lodged against the respondents
alleging commission of offences under Sections 419, 420, 467
and 468 IPC by them in course of the proceeding of a civil suit,
on the ground that Section 195 (1)(b)(ii)Cr.P.C. prohibited
entertainment of and investigation into the same by the police.
From a plain reading of Section 195 Cr.P.C. it is manifest that it
comes into operation at the stage when the Court intends to take
cognizance of an offence under Section 190(1) Cr.P.C.; and it
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18.

has nothing to do with the statutory power of the police to
investigate into an F.I.LR. which discloses a cognizable offence,
in accordance with Chapter XII of the Code even if the offence
is alleged to have been committed in, or in relation to, any
proceeding in Court. In other words, the statutory power of the
Police to investigate under the Code is not in any way controlled
or circumscribed by Section 195 Cr.P.C. It is of course true that
upon the charge-sheet (challan), if any, filed on completion of
the investigation into such an offence the Court would not be
competent to take cognizance thereof in view of the embargo of
Section 195(1)(b) Cr.P.C., but nothing therein deters the Court
from filing a complaint for the offence on the basis of the F.I.LR.
(filed by the aggrieved private party) and the materials collected
during investigation, provided it forms the requisite opinion and
follows the procedure laid down in section 340 Cr.P.C. The
judgment of this Court in Gopalakrishna Menon Vs. D. Raja
Reddy [AIR 1983 SC 1053] on which the High Court relied, has
no manner of application to the facts of the instant case for there
cognizance was taken on a private complaint even though the
offence of forgery was committed in respect of a money receipt
produced in the civil court and hence it was held that the Court
could not take cognizance on such a complaint in view of
Section 195 Cr.P.C."

159

The law laid down in the case of Raj Singh (supra) has subsequently been

approved by the Supreme Court in the matter of M. Narayandas (supra). The
Hon'ble Supreme Court after taking note of the judgment in the matter of Raj
Singh (supra) has held as under:-

19.

T e Not only are we bound by this
judgment but we are also in complete agreement with the same.
Sections 195 and 340 do not control or circumscribe the power
of the police to investigate under the Criminal procedure Code.
Once investigation is completed then the embargo in Section
195 would come into play and the Court would not be
competent to take cognizance. However, that Court could then
file a complaint for the offence on the basis of the FIR and the
material collected during investigation provided the procedure
laid down in Section 340 of the Criminal Procedure Code is
followed. Thus no right of the Respondents, much less the right
to file an appeal under Section 341, is affected.”

In the matter of Vishal Agrawal (supra) similar issue came up in reference

to the provisions of Section 151 of the Electricity Act, 2003 which also restricts
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any Court from taking cognizance of an offence punishable under the Electricity
Act, except upon an application in writing made by the competent person. The
Hon'ble Supreme Court has held that:-

"23. Thus, the clear principle which emerges from the
aforesaid discussion is that even when a Magistrate is to take
cognizance when a complaint is filed before it, that would not
mean that no other avenue is open and the complaint/FIR cannot
be lodged with the police. It is stated at the cost of repetition that
the offences under the Electricity Act are also to be tried by
applying the procedure contained in the Code. Thus, it cannot be
said that a complete machinery is provided under the Electricity
Actas to how such offences are to be dealt with. In view thereof,
we are of the opinion that the respondent's counsel is right in his
submission that if the offence under the Code is cognizable,
provisions of Chapter XII containing Section 154 Cr.P.C. and
onward would become applicable and it would be the duty of the
police to register the FIR and investigate into the same. Sections
135 and 138 only prescribe that certain acts relating to theft of
electricity etc. would also be offences. It also enables certain
persons/parties, as mentioned in Section 151, to become
complainant in such cases and file complaint before a Court in
writing. When such a complaint is filed, the Court would be
competent to take cognizance straightway. However, that
would not mean that other avenues for investigation into the
offence which are available would be excluded. It is more so
when no such special procedure for trying the offences under
the Electricity Act is formulated and the cases under this Act are
also to be governed by the Code of Criminal Procedure."

20. The above judicial pronouncements make it clear that by virtue of the
provisions contained in Section 195(1)(a) of the Cr.P.C. the power of the police to
register the FIR for offences mentioned therein is not curtailed but what is
curtailed is the jurisdiction of the Court to take cognizance of these offences
without there being complaint in writing of the concerned public servant.

21. The aforesaid judicial pronouncements of Hon'ble Supreme Court are
binding on this Court under Article 141 of the Constitution, therefore, the contrary
view which has been taken by the Bombay High Court in the case of Shrinath
Gangadhar Giram (supra) and of Madras High Court in the case of
Jeevanandham (supra) & Shamsul Huda Bakavi (supra) and of this Court in the
case of Gopal Bhargava (supra) and Jyotiraditya Scindia (supra) is of no help to
petitioners. The Bombay High Court, Madras High Court and coordinate Bench
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of this Court while taking the contrary view have failed to take note of the law
which has been laid down by the Hon'ble Supreme Court in the judgments noted
above.

22. Counsel for the petitioners have also placed reliance upon the judgment in
the case of Anita Thakur (supra), which relates to the issue of freedom of speech
but in that judgment itself it has been clarified that the right is subject to the
reasonable restriction. Counsel for the petitioners have also placed reliance upon
the judgment of the Supreme Court in the matter of C. Muniappan (Supra) but that
case only lays down that the provisions of Section 195 of the Code is mandatory in
nature and that Section 195(1)(a)(i) of the Code bars the Court from taking
cognizance of any offence punishable under Section 188 of the IPC, unless there is
a written complaint by the public servant concerned but it does not lay down that
for such an offence there is a bar for registering the FIR. In that case the trial Court
had framed the charge under Section 188 of the IPC without there being a
complaint, therefore, the same was quashed.

23. Having regard to the aforesaid, I am of the opinion that no case is made out
for quashing the FIR registered against the petitioners for offence under Section
188 of the IPC on the ground that the police does not have power to register the
FIR for that offence. The petitioners will have liberty to raise the issue of violation
of the provisions of Section 195(1)(a) of the Cr.P.C. in case if after the
investigation instead of filing the complaint a final report is filed and the Court
concerned takes the cognizance without filing the complaint.

24. Counsel for the petitioners have also raised the ground that on the basis of
the FIR allegation the offence is not made out. For offence under Section 188 IPC
it is sufficient that the violator of the prohibitory order not only knows the order
which he disobeys and that his disobedience produces or is likely to produce
harm. Whether the petitioners were aware of the prohibitory order or their
disobedience had produced or likely to produce harm, is subject matter of
investigation. It has been pointed out that the investigation is under progress. The
concerned public servant is expected to file the complaint against the petitioners
only if relevant material making out an offence under Section 188 IPC is collected
during the course of investigation. The Supreme Court in the matter of M.
Narayandas (supra) has reiterated the settled position in law that power to quash
the FIR must be exercised very sparingly and with circumspection and that too in
the rarest of rare case and that the Court would not be justified in embarking upon
an enquiry as to the reliability or genuineness or otherwise of the allegations made
in the FIR and the Court cannot inquire whether the allegations in the complaint
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are likely to be established or not.

25. Having regard to the aforesaid, I do not find any merit in these petitions.
No case for exercising the inherent power under Section 482 of the Cr.P.C. is made
out. The petitions are accordingly dismissed.

26. Signed order be kept in the file of MCRC No0.32779/20 and a copy thereof
be kept in the file of connected MCRC Nos. 22907/20, 31816/20, 31827/20,
31933/20,36823/20,37695/20,39757/20,29043/20 & 39474/20.

Application dismissed
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