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Arms Act (54 of 1959), Section 25 & 27 — See — Penal Code, 1860,
Section 302 & 307 [Indu @ Indrapal Singh Vs. State of M.P.| (DB)...1602

SITYET AT (1959 BT 54), €IRT 25 T 27 — 3@ — GUS Wledl, 1860,
&71%T 302 T 307 (375, SW s<UTd Rig fa. 9.9, 7rs7) (DB)...1602

Civil Procedure Code (5 0f 1908), Section 100 — Interim Orders —Held —
Unless and until the second appeal is admitted, High Court has no
jurisdiction to pass any interim order. [Hemraj Vs. Kallu Khan] ...1608

Rifaer gfaar wfedar (1908 &7 5), €IRT 100 — aR# 3 o1 — ififaeifRa
— o9 a% f& fgdra e TR 78 @1 oY, S=a =amarery &1 &ig Hf sialky
AR UTRA A &I AfTHIRGT 7121 2 | @RI 3. Boe @) ...1608

Civil Procedure Code (5 of 1908), Section 100, Order 41 Rule 11 &
Order 41 Rule 34 and Limitation Act (36 of 1963), Section 5 — Stay of Execution
Proceedings — Held — When appeal is presented after expiry of limitation
period, then it has to be accompanied by application for condonation of delay
and Court shall not make a stay order of execution and decree, unless and
until, Appellate Court decides to hear the appeal under Order 41 Rule 11
CPC. [Hemraj Vs. Kallu Khan] ...1608

Rifder gfaar afedar (1908 &7 5), €11RT 100, TR 41 47 11 T 3] T 41
3% 34 va gReflar sifeifaa% (1963 @7 36), €177 5 — 9157 Brfaifzal av vie
— aiftfEiRa — s19 aRHT 3afS & 3raa @ @ yvarq el yega &) ol 2,
dal Sud fade @ fou wreY &1 smdes SHa A1 41 91fey iR oid a& &
el =T RLY.E. & e 41 19 11 & siaeid arfiel @) gars & &1
fafreaa 78l o7 oar a9 9@ rETEd e iR @ 1 S sy T
BT | (BRI . Boo @) ...1608

Civil Procedure Code (5 0f 1908), Order 1 Rule 10 and Order 6 Rule 4(a)
— Applicability — Held — Dispute exist between plaintiff and Krishi Upaj
Mandi regarding boundary wall and no any agricultural land is involved,
thus no relief could be sought against the State — Provisions of Order 6 Rule
4(a) CPC shall not be attracted — Petition dismissed. [Indira Chaurasia
(Deceased) (Smt.) Through LRs Bipin Bihari Chaurasia Vs. Director, Krishi
Upaj Mandi Board] ...1568

Rifaer gfaar afedar (1908 &7 5), 3R 1 (99 10 VT 3197 6 794 4(a)
— gaigar — affEiRad — ardl @ &Y Suw 491 & Hem qIevgl
afd / ARAE) &1 A faare 2 v 599 a3 Y qffy wfira 78 2, sra: v
3 fawg @13 AN 21 aeT ol dbdl — RUE. & ARy 6 a9 4(a)
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Iude e ia &1 BI — Arfasr @R | (Sfaxr IRRET (Jae) (sireh) grr
fafere gfafafer fafm feerd kR fa. srReex, Y S w91 91E)  ...1568

Civil Procedure Code (5 of 1908), Order 21 Rule 29 & Order 41, Rule
5(1) - Stay of Execution Proceedings — Held — Appeal shall not operate as stay
of proceedings unless and until, a stay order is passed by Appellate Court —
Even execution of decree shall not be stayed by reason that the appeal has
been preferred — No stay order in the present case, even the second appeal has
not been admitted — Impugned order set aside — Executing Court directed to
proceed further unless and until execution is stayed in the second appeal.
[Hemraj Vs. Kallu Khan] ...1608

Rifacr giear wfear (1908 &7 5), 3RS 21 449 29 T 3R 41 [4I7 5(1)
— fAwreT srRfqfaal v vie — afafaaiRa — sdier, srfarfeal R A$ & wu
¥ yafda 12 aft o9 9@ f& rdich ~amarea g1 e e er uiRa =8 foar
ST & — gei d& & ) & frsured R 39 dRo1 9 A T8 g S}
fo arfier @1 1 8 — adH UBRUT H IS b AT A1, IBT db b fgha
afier ff TerR T8 @ 7 2 — e e sud — frsuTes ATy Bl
AT HRIArE -4 =vq FRRE S 1w 59 9@ 6 fgda srfia 9 foaea w
A T2 @S STl 2 | (B¥RTS . Hoo] @) ...1608

Civil Services (General Conditions of Service) Rules, M.P, 1961, Rule
6(6) — Disqualification — Grounds — Held — Candidate who may not be
disqualified under this provision at the time of submission of his application
form or at any stage during recruitment process, but incurred disqualification
on account of 3" child born before the appointment order, would suffer
disqualification under the said provision. [Laxman Singh Baghel Vs. State of
M.P.] (DB)...1509

Rifaer dar (dar &1 a7 ord) (399, 9.3, 1961, (9% 6(6) — fAvgar —
3irerTe — FfFEiRa — srwaeff R SO 3MdSs U ST &= & GHY rqaT Jdf
yferar & SR fadt oY sy R 39 Suder & favia fFRfEa 1) fovar s aodr,
g Frgfaa amder @ gd 9 IR 95 & sRv1 FREaAT ST &xar @, Sad
SusY & iqsid FRfEa g | (aevr Rig 9o« 3. 7.9, w3) (DB)...1509

Civil Services (General Conditions of Service) Rules, M.P, 1961, Rule
6(6) — Disqualification — Issuance of Appointment Order — Held — Point of
incurring disqualification under Rule 6(6) is the appointment and not the
last date of submission of application pursuant to advertisement — Since 3"
child was born before issuance of appointment order, petitioner rendered
himself disqualified for the said appointment — Appeal dismissed. [Laxman
Singh Baghel Vs. State of M.P.] (DB)...1509

Rifaer dar (dar &1 a4 ard) (99, 7.4, 1961, (4% 6(6) — fAvgar —
frgfaa sncer @l fdar airr - afEiRa — e e(6) @ siaefa FAgdn
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SUrd B+ &I fdg Fgfad @ 9 6 fasmua & gavor 4 rd<ed o1 &) 3l
sifom fafdyr — gfe R 9538 &1 9= Fgfaa e @ o 81 @ qd gai o,
Il | Sad Fgfd & foy w@a &1 FRiEa 91 R — arfia @nlRen | (qeor
T 99« fa. 7.9. 3rw) (DB)...1509

Constitution — Article 20(3) — Scope — Voice Sample — Held — Requiring
an accused to give voice sample does not mean that he is asked to testify
against himself, it is only taken for comparison — It cannot be said that he has
been compelled to be a witness against himself — Fundamental right under
Article 20(3) of the Constitution not violated — Petition dismissed. [R.K.
Akhande Vs. Special Police Establishment, Lokayukt, Bhopal] (DB)...1613

WiaErT — sig=8T 20(3) — ifta — sarer &1 FAT — AffEiRT —
IR A ATATST BT AT 1 B A& b1 Iz 31 78] @ & 4 W & fawg
|ied I B H3T AT B, I8 Dadl e & forg foran simar @ — a8 98 war o
odl 6 I8 WA & fdeg well 999 =g faaw fear & — d@ides & =8
20(3) & IATd oI ARSR BT Ieaie A2 gar — IfadT WIRST | ((RD.
s fa. Were yfaw seefeaenic, dierad. Aidre) (DB)...1613

Constitution — Article 20(3) — Self Incrimination — Scope — Held —
Protection extended by Article 20(3) is only to the extent of being witness
against himself — Article 20(3) extends protection to accused against self
incrimination which means conveying information based upon personal
knowledge of the person giving the information and it does not mean to
include merely the mechanical process of producing document in Court
which may throw a light on any point of controversy but which does not
contain any statement of accused based upon his present knowledge. [R.K.
Akhande Vs. Special Police Establishment, Lokayukt, Bhopal] (DB)...1613

wiaerT — ag@es 20(3) — 3T IuRIgYr — ifig — affeEiRa —
I T 20(3) FRT GEAVT & fIAR oad W@ & fwg wefl 71 s a2
— =BT 20(3) AINYId B ATH ARV & fawg WA YSH Il 2
ot s1ef a1 3 a1l Afa & AfFd 99 @ MR W= A1 &A1 <1 2@
Uq 3UPT 31 RITEd § SIS URId B3 DI i ufshar 1 e sean
a3 T2 2 ol f& faae @ fedt g w yorr sa gear 2 dfea e
AT & ad9 I WR IMETRT SHST BIg HAA Wfa T8 2| ((TR.D.
s fa. Were yfew seefeaenic, diergad, Aidre) (DB)...1613

Constitution—Article 21 — See — Medical Termination of Pregnancy Act,
1971, Section 3(2)(i) r/w Explanation 2 & 5 | XYZ Vs. State of M.P.]
(DB)...1538

GIAETT — SIg#8T 21 — 7@ — T BT [AfHHT wHraT 3t 1971,
€777 3(2)(i) weylcd wedlavor 2 7 5 (Yo 9 ois fa. w9 =) (DB)...1538
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Constitution — Article 50 — Judicial Independence — District Judiciary —
Held — Constitution specifically envisages the independence of district
judiciary — Article 50 provides that State must take steps to separate
judiciary from executive in public services of the State — Judicial
independence of district judiciary is cardinal to the integrity of entire system
—District judiciary operates under administrative supervision of High Court
which must secure and enhance its independence from external influence
and control — Judiciary should be immune from political pressures and
consideration. [Somesh Chaurasia Vs. State of M.P.] (SC)...1463

wiaerT — g8 50 — MR ¥@aFzar — forar ~Fragifasr —
aiffreiRa — dfdem e [manfaer 1 @azan faffds wu 9 aRefeaa
HAT © — 3JTB< 50 IT IUSTIT BT © &b A B Al Aar_il H graurferaT
@l drRIUfIdT 9 yd o)A & oy 59 @1 daw SoM drfey — el
<ruTfa®T &1 =fie W@dadr €Yol d3 @1 rEsar & fau g=1 8 — e
ATUTfAhT Iod AT $ Y- A& & el Bl Hell 2 54 a1
9919 AR FRF0 4 SE@) wWaFar s g &A1 ve 9 Ay —
ST SHIfad gardal SR faaRt | g si4r arfey | (Frer diRfbar 3,
.Y, XT5Y) (SC)...1463

Constitution — Article 215 & 226 — Scope & Jurisdiction —Held — Court
cannot travel beyond four corners of the order but such directions which are
explicit in a judgment or order or are plainly self evident, ought to be taken
care of — This Court in present contempt petition invokes inherent power
under Article 226 to clarify the anomaly which had inadvertently crept into
the direction issued in writ petition. [Mahip Kumar Rawat Vs. Shri Ashwini
Kumar Rai] (DB)...1560

iaenT — sg=eT 215 q 226 — JIftd g sfeHRar — afafaaiRa —
SATATAI AR § R TS T Gbal W U e < e el fofg sremar
ARY H W 7 AT W ®©U A WA g 2, ST 49 @1 o1 A1y — Id A=
G ATFIDT H 39 AATAI A 3Jo8< 226 & 3iadia Adf-ifed wfed &1
Jacq foramr @ arfe su fawsar &1 wse fHar o1 9 & & eqom A4 Re

AT A SN fFreer 7 3 g off | (7€v HAR ad 4. 5 sil¥a gar <)
(DB)...1560

Constitution — Article 226 — Contractual Matters — Cancellation of
Tender — Held — Administration is best suited to take decision in matters of
contract—No legal vested or constitutional right was crystallized in favour of
the petitioner before cancellation of tender — No enforceable right was
created in favour of petitioner — Further, cancellation of single tender and
resultant issuance of N.I.T. will encourage competition and may fetch better
rates/results — It cannot be said that cancellation of tender is wholly
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impermissible — No interference required — Petition dismissed. [Piyush
Kumar Sheth Vs. State of M.P.] (DB)...1521

WiaEgrT — sg@8q 226 — wWlderci®d qred — [FAA]T &1 YqTHYIT —
affretRa — geme, wfaer & aral 9 fofa @9 @ fog 999 Suygea @ —
ffder g 1 4 qd I @ va A +13 fafte fAfea @ gdafe siffer
e T8 o T o1 — A & v | $Is yad-d e gfea ad1 fean
AT AT — 39 JAfaRad, vha fAfasT &1 IggH<r va aRonfie fafagT smzor
AT St DY o, gfouet S 9gTar 9 doI 9gar <X / uRemd @ wddr @
— I8 T8 wel o &l & ffasr &1 Igaav guia: sag=a @ — oig sway
aiufera 1E — afaer @RS | (Y $aR 96 fa. 9.9, 7<) (DB)...1521

Constitution — Article 226 — Contractual Matters — Judicial Review —
Scope of Interference — Held — In matters of contract, scope of interference by
this Court is limited — Court cannot sit in appeal on the decision of
department unless such a decision is shown to be arbitrary, capricious or
malicious in nature or it attracts wednesbury principles — Interference can
also be made if decision runs contrary to public interest. [Piyush Kumar
Sheth Vs. State of M.P.] (DB)...1521

HfaerT — sgeeT 226 — WlAcIcH®d HHA — IS Yaldaled —
gvdely &7 favarv — IfifaeiRa — dfaer & wmdal &, 39 AT gRT 8%diy
31 fawr Wifia @ — <R, faam gr1 f6d R fafeeag 3 sdia & wu A
Yd1g 8l HR AHdl o9 d& b a1 fafrega w9, sgfaa ar guyel w@wy
&1 gefia 1Y BaT ) 3reraT U7 dsued) Rigral & snefa 9 $war s — afk
fafreay e foa & ufiad irar @ af W swaay fHar s gaar @ | (g
HIR 93 fa. 9.9, 3I3) (DB)...1521

Constitution — Article 226 — Delay and Laches — Held — Order of 2007
challenged in 2020 — Held — No specific pleading when and how petitioner
learnt about the order of 2007 — Petitioner fails to explain delay and laches.
[Ravi Shanker Chouksey Vs. State of M.P.] ...1557

WIAETT — STg=8T 226 — [dciq va srgfad faerd — sififeiRa — 2007 &
ATRY &I 2020 ¥ gHrdl & 18 — siffeiRa — #1g fafafds arfaaa = fe
$4 AR DY AT Sl 2007 B QY & IR F A g3 — AT fadq va srgfaa
fadie @ W o3 | fawd @11 (9 vax died fa. 7.9, 3=9) ...1557

Constitution — Article 226 — Locus Standi — Held — Petitioner has no
direct and substantial interest in challenging compassionate appointment of
R-5 — Only incidental or indirect interest will not give locus to petitioner to
file writ petition. [Ravi Shanker Chouksey Vs. State of M..P.] ...1557

W aErT — s 226 — G4 o1 @71 Jfdrew — affaiRa — uycaeff ».
5 @Y g Ul Fgfaa o gt 3 ¥ arh &1 S ye vd aRed faa Td @ —
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dad AN RIS AT Iycae f2a ardl &1 Re AfadT yegd w1 &1 ASR ysH
T8 T | (RS Ter Aied 9. 7.y, =) ...1557

Constitution — Article 226 — Quo Warranto — Public Office — Held —
Petitioner challenging appointment of R-5 on compassionate ground on
Class IV post — Said office cannot be held to be a public office — Petition for
issuance of writ of quo warranto for that office is not maintainable. [Ravi
Shanker Chouksey Vs. State of M.P.| ...1557

W AETT — 3287 226 — 3IfEBIR Yz87T — dld ge — AfEiRa — ard
g1, gaeff &. 5 31 agef Aol ug W Igau & AR w® Fgfda o1 gAEkd &
ST R8T © — Iad U Pl b olld UG 8] S8l off Aobdl — Sad Y& & [e1g
fereTe yzar & Re o) w3 & fag arfaer ayofig 78 2 | (Y wiax @t
fa. 7.9 I59) ...1557

Constitution — Article 226 — Scope & Jurisdiction — Allegation of
obtaining compassionate appointment by suppression/fraud — Held — Court
must strike at illegality and injustice wherever it is found — R-2 directed to
look into the matter and if any fraud/suppression is found practiced by R-5,
action be taken in accordance with law after giving opportunity of hearing —
Petition disposed. [Ravi Shanker Chouksey Vs. State of M.P.] ...1557

wiaEmT — sigees 226 — fawaw q fer@iRar — foura,/sue g
YT (g faa gred s &1 siffrgerT — sifafetRa — =amarera &1, ardear i
I WR YR $RAT A1f3Y S8l W 98 urm ol — yaeff %, 2 &1 a/Med W
faar &4 2q MR S 1 va afe gyeft &, 5 & gR1 +1s duc / fBuE
T ST 9T ST 2, YIS BT 3R Y H)- ugdrd fafr suR sRarg
31 WY — ArfaeT FRrgd | (f3 g died f3. 9.9, wea) ...1557

Constitution — Article 226 — Tender — Interpretation of Terms &
Conditions — Judicial Review — Held — Employer who issued the tender is best
judge to interpret the conditions of eligibility contained therein — Unless
interpretation of employer is found to be so arbitrary, perverse and
erroneous that no reasonable person of ordinary prudence would take that
interpretation, Courts under the power of judicial review would not be
justified to interfere therewith. [Shrishti Infrastructure Development
Corporation Ltd. Vs. State of M.P.] (DB)...1525

HiaerT — sigee s 226 — [Afder — a7 g wral &1 [AdaT — <IR%
gafdeieT — siftifeiRa — Frarean faq Ffaer S &) 2, 9 sud sidfds
AT B el ST (g A 2g gdsiss ey @ — Si9 da e a1
frdam sa=1 7T, fAuid vd a1 urm sirar g1 & Angelt gsmarr aisg o
gfragaa aafea s9 Fdaa &1 gz 98 R, AR gRI, ARG
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gefdelio &1 2fdd & el sUd exdely A1 ™Tgad 81 81| (s
TG da) S dui-¢ dRURTM for. f3. 7.9, 7<) (DB)...1525

Constitution — Article 226 — Tender — Language of Terms & Conditions
— Interpretation — Held — Words used in terms and conditions have to be
construed in the way, employer has used them while formulating them —
Court cannot substitute the opinion of employer by its own unless
interpretation of such conditions suffers from malafides or perversity or it is
so obnoxious that it defies reason and logic and is not a possible
interpretation — Decision of employer has to be respected by Court unless it is
shown to be ex-facie arbitrary, outrageous and highly unreasonable.
[Shrishti Infrastructure Development Corporation Ltd. Vs. State of M.P.]
(DB)...1525

WI3EmT — 3qe8T 226 — [[AfdsT — fA9eT  eral’ &1 991 — f[AdaT —
aiffreiRa — fea sk wafl 4 ygaa el &1 sref S9 ave | @A Il
arfee o forataar 3 s fafafifa oxd g9a S9a1 Suai fear @ — =
forrraaT @ 3 B 3 3y & yforenfad € S} gwar o9 9@ fe Sad Al
&1 Fd=a= sraquraan a1 fawisaar 9 afia = 81 a1 sa-1 goneEia 49 8 &
HIROT AR dD B SUAT HIAT &1 U4 Uh g1 fda=t 1€ @ — Fravaar & faofa
® TAd gRT 99 fear sier afee, S99 & I8 wused: H9191E1,
IYHTSHS U9 qAfie gfaa qRfa 7 81 (Y= ShRETIR Sedui<
HRURIM fo1. fa. 9.9 I157) (DB)...1525

Constitution — Article 226 — Tender — Pre-requisite Conditions — Held —
It was the pre-requisite condition of NIT that bidder was required to have
experience of having successfully (i) executed (ii) completed and (iii)
commissioned, one similar work — Partially completed work even if its value
exceeds the total value of the work for which tenders are being invited,
cannot be treated as completed work — Treating the bid of petitioner as
technically non-responsive cannot be said to be malafide nor it was done to
favour someone — Petition dismissed. [Shrishti Infrastructure Development
Corporation Ltd. Vs. State of M..P.] (DB)...1525

HiaerT — sig#8T 226 — [Afdsr — yalfyféia ord — aififeiRa — g8
ffa=T smi=er [ @1 qd suféra wrd off f& qieficrar &1 v 99 &l &1
Ahadra s (i) Frarfea (i) gof iR (iii) 3RY S &1 3g9a a1 ufdra o
— e U 9 R HA T 1 o1, Jef SHST Jou 99 1 & Hd oI 4
Afers 8 o feorg ffaery smifsa @ o <& €, gof &l 98 " o waar —
I B diell B db-al ©U 4 yfafsarsfia 999 &1 sragwfa® g $ar o
HHdl @ IR 9 & I8 & & ua § A o — afaer wlRsr) (0
SRS FoR SR Ui~ dRURYH fo. fa. 9.9, 35a) (DB)...1525
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Contract Act (9 of 1872), Section 23 — Concept of Back Wages — Public
Policy — Held — If back wages are related to last wages drawn, it would not
only be prejudicial to the concept of back wages after re-instatement but
would also be contrary to principle of public policy as per Chapter II of
Contract Act especially u/S 23 of the Act. [Mahip Kumar Rawat Vs. Shri
Ashwini Kumar Rai] (DB)...1560

iaaT s (1872 ®T 9), €1RT 23 — el oG T HHey-T — ld
Hifa — afafraiRa — afe Rred augd smeRa sifaw 7o @ w4fda 2, @t
IE 9 DI YA: WATYA & gArq U8l I9qd §dHeuT & Ufaad s dfew
wfaer st & s I & Jgar faRiy wu 4 sy @ ar1 23 @
Jafa die Aifa & fagia @ +ff ufdea g | (w89 AR wEa fa. s silRah
BHR ) (DB)...1560

Criminal Practice — Irregularity/Illegality by Investigation Officer —
Effect — Held — Apex Court concluded that mere fact that the Investigation
Officer committed irregularity or illegality during course of investigation
would not and does not cast doubt on prosecution case nor trustworthy and
reliable evidence can be set aside to record acquittal on that account — If
prosecution case is established by evidence, any failure or omission on part of
Investigation Officer cannot render the case of prosecution doubtful. [Indu
@ Indrapal Singh Vs. State of M.P.] (DB)...1602

qIfds® ygfa — =499 feren gINT 3if<afaadr /3derar — g91qd —
sffaeaiRa — af=a ~amarea 1 a8 frseita fear @ fo ar= ag a2a e sayor
IR 7 I=dwor & SR AfAfAaar a1 sderar 1R &Y 2, JFR—IST yHRor
YR HAE S~ T8l BRI Y9 8] Hxdl ©, 7 81 34 SRV 4 srwfaa siiferfead
P Bg WRIGHT AR faeaa-y wed &1 s faar o gadr @ — afe we
FRT AT YHR0T AT ghaT 2, 9T AfSR @) AR 4 $Ig fawadr
AT dIY, PRI S YHROT Sl HaaTes el 941 AHhdl | (35 SB sauld
g 9. 9.9 Ir57) (DB)...1602

Criminal Practice — Opportunity of Hearing — Magistrate ordered
accused to give his voice sample — Held — Matter is at investigation stage
where prosecution is only collecting evidence — No prejudice has been caused
to accused — No error by trial Court in passing the impugned order without
giving opportunity of hearing. [R.K. Akhande Vs. Special Police Establishment,
Lokayukt, Bhopal] (DB)...1613

Q1S ® ygla — gaarg &1 sigax — afoig ¢ A IPRFd S SUD! 3T
ST AT 7 &1 AT fvar — affreiRa — amer sy gy v 2 81
RIS el A1&d Yhd R X8l & — AMYad bl blg Ufadd 991 HIRT 781
B3Il @ — [TaRYT [ARITe §RT 4a1s ST a8 U (A {947 sneifua smaer
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qRd & § @3 e 78| MR, savs 3. Wera yferw seefeaeme,
ATy, HiaTe) (DB)...1613

Criminal Practice — Voice Sample — Power of Magistrate — Held —
Magistrate has the power to order a person to give his voice sample for
purpose of investigation of a crime. [R.K. Akhande Vs. Special Police
Establishment, Lokayukt, Bhopal] (DB)...1613

q1fPs® ygfa — sirarer &1 79I — wforeg ¢ &1 ofdq — sitafaiRa —
ARG T BT TURTH & AT & YATS 4 el afaa & SHa) Imarst &1 BT
I BT ARY B DI wfad 2 | (MR, Ir@vs fa. Wera yfew sfeaeme,
ATHRIE, dIUTel) (DB)...1613

Criminal Practice — Witness — Held — If a witness is not declared hostile
by prosecution, benefit of such evidence should go to accused and not to
prosecution. [Pappu @ Dayaram Vs. State of M.P.] (DB)...1571

qIfve® ygfa — wrefl — aififaeiRa — afe e grr anef & e
farief enfyra 1Y fooam an 2, W e &1 A IRRgad &Y o 9rfRe R A
& oA @1 | (9 S® AIR™ 3. 9.9, 757) (DB)...1571

Criminal Procedure Code, 1973 (2 of 1974), Section 389(1) —
Revocation of Suspension of Sentence & Grant of Bail — Held — Respondent
No. 2 was implicated for offence u/S 302 during the period when his sentence
was suspended and despite order u/S 319 Cr.P.C. Respondent No. 2 evaded
arrest in contravention of the warrant of arrest issued by ASJ — Police have
been complicit in shielding Respondent No. 2 — Criminal antecedent of
Respondent No. 2 and prior conviction for murder u/S 302 IPC was on record
—High Court erred in dismissing the application for revocation of suspension
of sentence and grant of bail — Respondent No. 2, whose spouse was an MLA,
was provided security by State — A clear case of cancellation of bail was
established — Bail granted to Respondent No. 2 is cancelled — Applications
filed by State and appellant is allowed — Respondent No. 2 directed to be
shifted to another jail in M.P. to ensure fair course of criminal proceedings —
Appeal disposed. [Somesh Chaurasia Vs. State of M.P.] (SC)...1463

QUS HiHaT Afedl, 1973 (1974 &7 2), €IRT 389(1) — TUSIRIT & [ITq7 BT
gfaaevor g s g &1 orar — afafeiRa — gcaeft &, 2 1 s safr @
TR o9 SUBT qvsTey Fafaa o, aRT 302 @ siawa ruvmer @ for snfera
T AT o7 U9 <Y, B ORI 319 B (A AR S drac(a yddl #. 2
ifaRad a3 = gRT oM AR aRe @ Sedad § ARTar) | 941 &1
— gt ®. 2 31 g9 A yfery ge—auRrEll @ — y@eff %, 2 &1 suifre
ydqcd U4 HILE . BT HRT 302 & 3faiid gl & oy qivfufsg sfcia wr off —
ST AT | qUSTe¥ © fdes & yfadaver & forw s &) @lRs &3+
Td S YaH &3 A Jfe 31 2 — gyl &, 2, e el e gruau off,
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Pl TSI gRT GR&AT YgH I T3 ofl — SHd I8 B T U T YhoT
fua fear & o — gyt %, 2 & 9sE &) ¥ SWHEd 98 — IS UG
afrareff gRT uwgd smdsq AR fHd W — cifdss sriafeal &1 e
SRyl & YHREa a1 & fav yieff %. 2 @1 9.9, 3 @8 a4 99
o =g FRRra foear = — arfira g a | (@ 2R fa. 7.y, <)
(SC)...1463

Criminal Procedure Code, 1973 (2 0of 1974), Section 389(1) — Suspension
of Sentence — Grounds — Apex Court concluded that in cases involving
conviction u/S 302 IPC, the sentence should be suspended only in exceptional
circumstances — Mere fact that accused who were on bail during period of
trial, did not misuse their liberty is not a sufficient reason for grant of
suspension of sentence post conviction — If accused misuse their liberty by
committing other offences during suspension on sentence u/S 389(1) Cr.P.C.
they are not entitled to be released on bail. [Somesh Chaurasia Vs. State of
M.P.] (SC)...1463

QUE UlHAT Afedl, 1973 (1974 &7 2), £11%7T 389(1) — TUSIG I &7 fciaT —
SITENTY — A4l =d =Ty A fsaffa fear @ f& ¢4 yovon § 9w w34, @)
€RT 302 @ JFavia qiufifg fadferd 2, qveresr dad smuarfas aRRerfaar #
B frefaa fean s anfy — w3 g a2F & siftrgaa <l & fa=arer 31 saf
@ SINM ST W) 9, 7 AU adAar &1 gweuAT Tl fear, vlifyg & 9rg
TUSTRY BT Freied UaH &3 & forg e gaia ot 718Y @ — afk aiffrgaa <
Y. D €RT 389(1) D Aavid USRI @ eiga & IR 3T AT HIRA B
IIP! WAFAAT BT FHUANT Hd 8, § THFd IR BIS WM & THAR TEl 2 |
(e IRRraT fa. 9.y, =) (SO)...1463

Criminal Procedure Code, 1973 (2 of 1974), Sections 432, 433 & 433-A

— Power of Remission — Competent Authority — Jurisdiction of High Court —

Held — Power to grant remission lies with State Government — Such exercise

of power is an executive discretion and the same is not available to the High
Courtin exercise of review jurisdiction. [Karan Singh Vs. State of M.P.]

(DB)...1596

QUS JiGAT Aledl, 1973 (1974 &7 2), €TIRTV 432, 433 T 433—A — GNER
@ vfad — GerH gifersNt — S=a ~grarerd &1 sifdrsiRar — afafsefRa —
IRER UM B B ATId TSI IRGR D 919 &Il @ — wfad ST 44T Y917 U
FrRIuIfes fAAPIEGR 2 AR Swa [AR™TEd &1 gAfddiad sfeaiar & gaT
# I8 Sua= 981 2 | (@71 RiE fa. 7.9, 7r59) (DB)...1596

Criminal Procedure Code, 1973 (2 of 1974), Section 433-A — Power of
Remission — Held — Power of remission is restricted and a convict with
sentence of imprisonment of life for an offence for which death is one of the
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punishment, cannot be released before completion of atleast 14 years of
imprisonment. [Karan Singh Vs. State of M.P.] (DB)...1596

qUS HidgT wfedl, 1973 (1974 &7 2), &IRT 433—A — GREN & eIfad —
affeiRa — aRerR @1 ufe FdfEa 2 3k ve Rigsiv, Rt U9 s
2, TSl SRIETE ¥ qusifase far - 2 foraa fag ggevs e avs @, &,
SR & B A HH 14 99 ol 811 & qd 781 BIST o GabaT | (G301 RiE fa. .
Y. X15Y) (DB)...1596

Evidence Act (1 of 1872), Section 32 — Dying Declaration — Principle —
Held — It is a qualitative worth of a declaration and not plurality of
declaration which matters — Dying declaration is to be examined very
carefully with utmost care and caution because the maker of statement is not
alive and cannot be put to cross examination. [Pappu @ Dayaram Vs. State of
M.P.| (DB)...1571

1ed eI (1872 &1 1), €RT 32 — Jg@bllcid HA71 — Rigid —
ARFERT — I8 S BT oI el © 3R A {6 T &) dgedd], Sl wed
IGdl @ — YA $AT &1 9devr Iy Arauriyqds, iid ddedr g
AT € A1 & R e deadl hfad 78 2 3k suar ufa—udeor

T I g&dT | (U9 S TIRM fa. 7.9 I1539) (DB)...1571
Evidence Act (1 of 1872), Section 32 — See — Penal Code, 1860, Section
302 [Pappu @ Dayaram Vs. State of M..P.] (DB)...1571
G1E SIfEfI (1872 T 1), €IIRT 32 — /@ — §US Hfadl, 1860, £TIRT 302
(99 I® AR f3. 9.9, 7T57) (DB)...1571

Judicial Independence — Held — ASJ expressed his apprehensions that
accused persons are highly influential political persons and he has been
targeted with false charges and that in future any unpleasant incident could
happen with him — SDOP also made complaint against ASJ before Registrar
General — The complaint made by SDOP and order passed by ASJ be placed
before the Chief Justice, who is requested to cause an enquiry into the matter.
[Somesh Chaurasia Vs. State of M.P.] (SC)...1463

=% wwazar — afufaaiRa — faRea a3 ~maEfsr 9 saar
AT HIY Afreadd o1 & & ARYFIToT SrcTieras yATaemell rer-ifae afad &
Uq 99 fiear Riul | fAremEr 99 1 @ vd afasy ¥ sae arer a1 iy
HedT "fed 8 dadl 8 — gasisidl 9 /e R oRd & awe sifaRea a3
<IrTENTT @ faeg Riera o1 — vasiind grT &) 12 Rerd vq afafRed a3
=rarefer gRT U 3mee & Y&a ~aafPufa weiey & wwe 3@ T, o
HHS DI ST1d SR BT IR fHam 1 | (Fiae aRRR fa. 7.9, 7153)
(SC)...1463
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Juvenile Justice (Care and Protection of Children) Act (56 of 2000),
Section 74 and Juvenile Justice (Care and Protection of children) Rules, 2007,
Rule 12(3) — Determination of Age —Held —When school record of prosecutrix
is available, then it is not necessary to look into her ossification Test report —
Ossification test is merely a medical opinion which is subject to margin of
error of two years on either side. [Pinki Vs. State of M. P.] ...1586

&Y =1 (qTcrd] & /@G 37V WYervn) ifefIIH (2000 HT 56), £1%T
7A v9 (H21% <19 (@171 ®1 @ jiv weervr) (139, 2007, 47 12(3) — 31y
&7 3rqereor— AffaeiRa — sra el &1 2relT fira e Sud<r 8, d Saal
3fRer siia RUId ux faarR ST 3razas 181 @ — 3ier oiig w1 va fafexia
I 2 o fF <Y AR < 9 9@ @ AR D [osy & Efi 2| (e fa. wy.
) ...1586

Juvenile Justice (Care and Protection of Children) Act, 2015 (2 of
2016), Sections 7-A, 9 & 94(2) and Juvenile Justice (Care and Protection of
children) Rules, 2007, Rule 12 — Determination of Age — Ossification Test —
Held — In absence of birth certificate or mark sheet issued by Board, birth
certificate given by corporation or municipal authority or panchayat is
admissible — In absence of these two documents, age is to be determined by
ossification test — Appellant produced mark sheets of Class 5 & 6 and the
Scholar register —No error while assessing the age of appellant as 18 years on
basis of report of Medical Board — Appeal dismissed. [Raju @ Vijay Vs. State
of M.P.| ...1579

&Y 1 (q1ard] & /@R 37I¥ wvervn) iferfaIH, 2015 (2016 &7 2),
&TRTY 7—A, 9 T 94(2) TF 1% =1 (d1cd®b] &1 <@ 3ii¥ wver) 449, 2007,
799 12 — 31 @71 31qEnvor — 3Ry G — AfiEiRa — S=1 yaor—u= a1 9
SR ORI 3id Al & J91d A, a1 TRutferst grrar) an varad g e
AT S YHATOT-95 JTgd @ — 1 SI-l SXddoll & A1 H, AR HT JAGERTT
Jifker Siia g1 fovar sirar @ — srdiareff 3 warr 5 9 6 31 siHgfaAT 3k 8= ol
ygd el — fafecar 91 @ ufdea & smaR wR srdianeff @ sy 18 av
freiRa &= A a1 Ffe 981 — ardfia @wilRer | (9 3w faw fa. 7.9, s3)
...1579

Juvenile Justice (Care and Protection of Children) Act, 2015 (2 of
2016), Section 9(2) & 94(2) — Enquiry — Held — Provisions of Section 94(2)
about the date of birth recorded in birth certificate or matriculation or
equivalent certificate from the concerned board cannot be ignored by
Magistrate/Sessions Court while conducting enquiry as contemplated u/S
9(2) of the Act. [Raju @ Vijay Vs. State of ML.P.| ...1579

f&env =g (qras! &t d@RE 3% Tverv) fefaaw, 2015 (2016 &7 2),
E7IRT 9(2) T 94(2) — T — AR T — 5= yooT—u= a1 Gefea 1€ @ Afes
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TAeT AT S DS g9 # AfifafRaa s=ifafyr @ aR o arr 94(2) @
Iuqel &l AfSG T /93 ATATAI §RT AFAFR—H 3 &RT 9(2) & ld geard
9 GaIferd dxd 999 @l A8l A1 o1 "dhar| (5] 8% fawg fa. w.u.
) ...1579

Juvenile Justice (Care and Protection of children) Rules, 2007, Rule 12
— See — Juvenile Justice (Care and Protection of Children) Act, 2015, Sections
7-A, 9 & 94(2) [Raju @ Vijay Vs. State of ML.P.] ...1579

[&e1IY =1 (q1eid] & @@ 3iiv wvervy) (949, 2007, (97 12 — ?@
— [Fenv =19 (q1aad) Bt <T@ 3yiv wverv) e, 2015, RIY 7-A, 9 T
94(2) (15 I fasra fa. 7.9, I13) ...1579

Juvenile Justice (Care and Protection of children) Rules, 2007, Rule
12(3) — See — Juvenile Justice (Care and Protection of Children) Act, 2000,
Section 74 |Pinki Vs. State of M.P.] ...1586

f&eniy =g (@rerd! & @@ 3V wvervn) (99, 2007, 997 12(3) —
@ — &9V =1 (118! B ;@R 37V Tvervr) Siferfa, 2000, €vT 74 ((dy
fa. 7.9, I159) ...1586

Limitation Act (36 of 1963), Section 5 — See — Civil Procedure Code,
1908, Section 100, Order 41 Rule 11 & Order 41 Rule 34 |[Hemraj Vs. Kallu
Khan] ...1608

gl Siferfaas (1963 &7 36), €TRT 5 — ?@ — Ryfder afdar wfedr,
1908, £T1RT 100, TR 41 [7I7 11 T MR 41 [79% 34 (B9 3. Fec @A)
...1608

Medical Termination of Pregnancy Act, (34 of 1971), Section 3(2)(i) r/'w
Explanation 2 & 5 and Constitution — Article 21 — Rape Victim — Held — A rape
victim, 23 years of age, carrying fetus of 25 weeks 5 days (+/-2 weeks) — As
per medical opinion, she is suffering from severe mental retardation with
behavioral problems — Her mental age is 6 years, her hygiene and intellectual
abilities are poor and is unable to take care of herself and fetus, it would be
hazardous to allow her to continue with pregnancy — Looking to the
psychological trauma and intellectual deficiency, continuance of pregnancy
would be violative of her bodily integrity which would also cause grave
injury to her mental health — Permission for termination of pregnancy
granted — Petition disposed. [XYZ Vs. State of M.P.] (DB)...1538

T4 BT fafeoda g siferfaas, (1971 &1 34), &RT 3(2)() wEufoa
YsIBYT 2 9 5 U GIGETT — e 21 — Jared T fifsa — sififeiRa — ua
garcd T difsd, 3y 23 9w, 25 @wiE 5 &7 (+/—2 9«rE) ST Y1 gRvT A
gd ¢ — Mg Y & JaR, 98 yasR Aqel gHRaEl & | 1R
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AFERIS dgdl 9 Gifsd @ — IS AFRS Y 6 99 B, SUDI W@l 3R
difg® dudI @RI € U4 98 AU AR YT I @A R H rHef @, 59
THIGRIT SN @A B AT <A1 SReAYel g — wAidseG s Sk
difge & & I@d gu, THiaRen & ORI @A S9dl <fed dyviar &1
Jed o B Sl SUd ARG W@eed &l THR &fd ugargn — THqiaRen &
[HTYA =7 AN U @) 18 — AfasT e d | (Tad 9 oFs f3. 9.9, 7e)
(DB)...1538

Medical Termination of Pregnancy Act, (34 of 1971), Section 3(2)(i) &
5(1) — Grave Injury to Mental Health — Expression “life”— Held — If expression
“life” in Section 5(1) is not to be confined to mere physical existence or
survival, then, permission will have to be granted u/S 5(1) for medical
termination of pregnancy which may have exceeded 24 weeks, if continuance
of such pregnancy would involve grave injury to mental health of pregnant
women. [XYZ Vs. State of M.P.] (DB)...1538

T BT fafecdia gargT sifefaaa, (1971 &1 34), €°7 3(2)() T 5(1) —
ariiie Ty &l THIR afa — sfiegfaa oftar — sitfgiRa — afe awr
5(1) % arf¥reafad ~shasr 7= wifas R srerar shifaa @+ 9@ & difva 78
? dl, aRT 5(1) @ Siasia UHT AT & |H1 &1 gafa <1 S @y < f&
24 OTE A IAfe$ 81 S 2, AT Saad THiaxedT o1 o) @+ ¥ T ad) afger
ARTe WaRed &) THR afa sidafaa gkft | (vaw ara 9 fa. 7.9, =)

(DB)...1538

Penal Code (45 of 1860), Section 34 — Common Intention — Held —
Common intention implies pre-plan and acting in concert pursuant to pre-
arranged plan — Essence of liability u/S 34 IPC is simultaneous conscious
mind of persons participating in criminal action to bring about a particular
result — Minds regarding sharing of common intention gets satisfied when an
overt act is established qua each of the accused. [Indu @ Indrapal Singh Vs.
State of M.P.] (DB)...1602

qUs fedr (1860 &7 45), €IRT 34 — AT ¥y — afafaeifRa —
AR AT Yd—ATSHAT UG qaiaiford dis=-m & avvr § fdaar ard &3
faaféra svar @ — W1.5 9. &) 9R1 34 & Favd q1fic &1 94, ta fafdrse aRemy
M @ fag smuRifere el 3 wffafaa g9 ard afaaal 1 e g 999 R 994
HX&TSh BT 1T © — ATHIA T TSI B & IR | ARTsh B dgfe a9 sl
2 99 YA AT B AN A yIe HoF wIia gar 2 | (375 S» sl g
fa. 9.9, 7<) (DB)...1602

Penal Code (45 0f 1860), Section 45 & 53 — Life Imprisonment— Term of
Sentence — Remission— Held — A sentence of imprisonment for life will run for
the entire life of convict unless remission is granted in accordance with law —




INDEX 18

Appellant served actual sentence of 20 years, 4 months and 11 days and has
also earned remission of 9 years, 5 months and 15 days — Competent
authority of State directed to consider release of appellant in accordance
with law by granting benefit of remission. [Karan Singh Vs. State of M..P.]
(DB)...1596

QUS GIedT (1860 BT 45), €1INT 45 G 53 — 3[TSfld-T BTG — VSIS IT Bl
3rafer — gRerv — affifeiRa — arrefias dREMN™ &1 gvseyr, Nigeiy & dyof
SHaaTd b a7 oid d@ & fafr & AR aRer gy & fHar @ @ -
afrareff 9 20 g, 4 7' 9 11 AT &1 IEAP SveRY AT @ IR 9 I, 5
A1E 9 15 faf &1 uReEr +ft aifvla fear — wsa & a9 niferd &, fafsr &
IR URER $T M9 Y Hxd 8¢ diarefl @I 8is oM R fdarR &1 &
ferg frefRra foar | (evvr Ri' 3. 7.9, w=3) (DB)...1596

Penal Code (45 0f 1860), Section 302 — Last Seen Theory — Held — Apex
Court concluded that last seen together itself would not be sufficient,
prosecution has to complete the chain of circumstances to bring home the
guilt of accused — It is not prudent to base conviction solely on “last seen
theory”. [Pappu @ Dayaram Vs. State of M.P.] (DB)...1571

qUs fedrl (1860 T 45), €1RT 302 — 3ifaw Ik @ Wi+ &1 RIGTad —
affeERa — waf=a <arare < Feefia fear & sifow IR | <@ s
YA A9 A gt TS B, SIS $i AfRad &1 <1f¥ar wifad a1 @ fag
aRRerfeal @ e ¢ &3 gl @ — a3 “3ifod IR @ o @ Rigia” w

qIvRafeg SmeTRa &A1 U9 181 © | (U9 S SURM 3. 9.9, I153)
(DB)...1571

Penal Code (45 of 1860), Section 302 — Last Seen Theory — Held — As
per evidence, appellant took deceased with him on 26.04.2011 and later
deceased was found injured in a well on 28.04.2011 — No iota of material to
show what happened during these two days — On basis of this theory alone,
appellant cannot be convicted — Benefit of doubt given to appellant. [Pappu
(@ Dayaram Vs. State of ML.P.] (DB)...1571

qUE fedl (1860 T 45), €RT 302 — 3ifaw v @ Wi+ &1 RigTad —
AR — |18d & U, 26.04.2011 b1 Jadb $I srdrerelf sra= qrer o
AR 915 H, 28042011aﬁmaﬁmﬁﬁmwwm I8 e @ forg
%ﬁﬂﬁwqﬁ%sﬂﬁﬁﬁ$ﬁ?ﬂ¢m‘§mw Idd 59 Rigid
IR R Idiereff &1 qrufig a8 fvar s wear — srdiareff &1 @3 &1 am
&= = | (U 3% <ARM fa. 9.9, I937) (DB)...1571

Penal Code (45 0f 1860), Section 302 — Multiple Oral Dying Declaration
— Effect — Held — First dying declaration given to PW-1 who is independent
witness and was not declared hostile — Second dying declaration given to PW-
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2, who is real brother of deceased — Serious and glaring inconsistencies and
contradiction in two dying declarations, making the second one doubtful —
First dying declaration was worthy of credence and could not have been
ignored and discharged — Court below erred in convicting appellant on basis
of such second dying declaration — Fit case for giving benefit of doubt to
appellant — Conviction set aside — Appeal allowed. [Pappu @ Dayaram Vs.
State of ML.P.] (DB)...1571

qUS Wledr (1860 @T 45), €IIRT 302 — 3% H&FdH FYBIlcid BT —
gu1d — e — YoM JSIfIs B, .91 1 $I f&ar 11 &1 6 w@as
rell @ 3R uer faxieh aifda 12l fHar wam o — fgda ygaiferd o, .
2 &I &A1 =1 A AP BT @ AR @ — I Y DIerd HAT 7 THR vF yEr
rrfarR der faRtam € & fgdi Jg@ifas o &) desres 99aT @ —
g YG I d b fazary A1va o1 3R AW Ud A4 1] fhar o1 aahdi
— frad =mared 9 w9 fgda qgaifae s @ maR ur srdiareff &1
qIufg & | el B — dierefl & @3E &1 o 74 & fIg Sugad yaHrol
— qIvfifE e — Jdiel JoR | (U 8% <IRM f4. 7.9.wa)  (DB)...1571

Penal Code (45 of 1860), Section 302 and Evidence Act (1 of 1872),
Section 32 — Multiple Oral Dying Declaration — Held — If there are multiple
dying declarations, trial Court was under obligation to examine each one
with accuracy and precision — Adequate reasons were required to be given if
any dying declaration is given preference over the other, which was not done
in present case — Trial Court miserably failed to undertake aforesaid exercise
and mechanically relied on second dying declaration. [Pappu @ Dayaram
Vs. State of MLLP.] (DB)...1571

qUS Hledrl (1860 @7 45), €IIRT 302 U WIgd SIET9H (1872 &7 1), &IIRT
32 — F® AIfgs gg@ifas Fe — ffEiRa — afe sAe AifEas
AgdIfId HUA T, AR [-Te™, A &1 J2refar wd geuar 9 gdeor
B @ g aregarEf= o — afe faf gy @ifas s o1 gar wR Ifer faan
T B, 9 HRYT f&d ST U fara o, Sl f& adar ysvor 9 <71 faar 1 —
faaReT |IraTer, ST d d3- 9 g0 ave fawd @1 IR e wu 4
feda g @1fers do R fazary f&ar| (g S <aRM™ 4. 7.9, 153)
(DB)...1571

Penal Code (45 of 1860), Section 302 and Evidence Act (1 of 1872),
Section 32 — Oral Dying Declaration — Held — Conviction can be recorded
solely on basis of dying declaration or even on basis of oral dying declaration,
provided it should be free from any doubt and must pass scrutiny of
reliability. [Pappu @ Dayaram Vs. State of M.P.] (DB)...1571

QUS Hledrl (1860 ®T 45), €IIRT 302 U WIg SIETI7 (1872 &7 1), &IRT
32 — Hifa® ggsIferd o7 — AffEiRa — a3 g sIfad U & IJMER
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WR g1 FEl d@ & AiRas qg@1iae b & meR R qivfify sffaRaa a5
ST Al 8, Wg I o, S fd dae 9 gad eli-r arfey d fazau-adr a1
[T U HRAT A1y | (g 3B IR 4. 7.9, I3) (DB)...1571

Penal Code (45 0f 1860), Section 302/34 & 307/34 — Common Intention
—Held —A-2 carrying an axe, but did not participated in any manner to cause
injuries to deceased — Eye witness also did not attributed any act against A-2
—Seizure of axe not proved — No previous enmity between A-2 and deceased —
No instigation by A-2 towards A-1 to fire at deceased — Common intention
and pre-arranged plan not proved — Conviction of A-2 set aside and appeal
filed by him is allowed. [Indu @ Indrapal Singh Vs. State of M.P.]
(DB)...1602

qUs Wledl (1860 &7 45), €IIRT 302,/34 d 307 /34 — WIHI 39T —
AIfrEiRa — @, 2 Hoeae! fod gY o, Afea gaa &1 9l F1ka &= A
fonelt + a8 @ wftafera g1 gan — ageedl el 1 +ff as. 2 & fawg a13
S ARIUT 2T fHaT — HeeTs! B Tl AIfdd T81 — 3.5, 2 Y4 Jadb & 414
$Ig Yd I9RIAT 81 — Jdd WR el I & Y 31.sh. 1 Bl 3P, 2 D §RI
$Ig IHUTEC T8l — AW AT U4 YaiAerd drer=n |arfad 181 — 3.5, 2 B
IvfifE UTET Ud S gIRT U¥dd i |9 | (375 S® saura Rig fa. 9.u.
TR) (DB)...1602

Penal Code (45 of 1860), Section 302 & 307 and Arms Act (54 of 1959),
Section 25 & 27 — Eye Witness Turning Hostile — Effect — Appreciation of
Evidence — Held — Direct evidence of eye witness found reliable — Seizure of
weapon from A-1 duly proved by evidence — It was also established that A-1
used the fire arm to commit the crime — Medical evidence corroborated the
ocular evidence — FIR within half an hour from incident — Offence by A-1
proved beyond reasonable doubt — Conviction of A-1 affirmed — Appeal filed
by A-1 dismissed. [Indu @ Indrapal Singh Vs. State of M..P.] (DB)...1602

QUE Wledr (1860 ®T 45), €IIRT 302 q 307 U4 3Tl 14 (1959 BT
54), &RT 25 G 27 — qgf<fT arefl &1 vereld) 8 T — gH1d — qed &1 Yol b
— afrfreatRa — ageell el &1 e ey favaaa g ™[ — s, 1 9
I B <) A& gRT GG wU A Aifad — a8 wenfia fear 1 o £ ar
®. 1 9 IR HIRT A & foIg sr=arger &1 yAi1 fear — fafecda aer =
Y A1 B GYfe DI — g1 & Imel e B Haw yoH a1 yfadsT — 3w.
1 T URTY YA dd deg 9 W AIfad — 3. 1 31 sivRifg sifigse — 31.%. 1
ST U 3didl @IS | (375 8% sauTel R 4. 7.9 3<3) (DB)...1602

Penal Code (45 of 1860), Sections 363, 366 & 376 — Appreciation of
Evidence — Held — Doctors who examined the prosecutrix and the X-Ray
report, concluded that prosecutrix was subjected to sexual intercourse —
Statement of prosecutrix duly corroborated by other witnesses — Trial Court
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rightly convicted the appellant— Appeal dismissed. [Karan Singh Vs. State of
M.P.] (DB)...1596

qUS HledT (1860 T 45), €IIRTV 363, 366 T 376 — WI& BT JATHT —
sffeiRa — fafecas, el sifrare td XX ufadss &1 adieor foarn, |
g frssfifa fear fe e @ arer Ao fear @ o — =1 |refrer gry
AR ST FUF GIF ®U 4 Gy — R =ararea 3 srfiareff «1 sfaa
wU A <ivfig fear — srfie @R | (@01 Rig fa. 9.9, <) (DB)...1596

Penal Code (45 of 1860), Section 376(1) and Protection of Children
from Sexual Offences Act, (32 0f 2012), Section 4 — Ocular & Medical Evidence
— Held — Ocular evidence duly corroborated by medical evidence — Presence
of human semen and sperms in vaginal slide corroborate the evidence of
prosecutrix — ML.C and FSL report corroborates the version of prosecutrix —
Prosecution has proved the case beyond reasonable doubt — Conviction
affirmed — Appeal dismissed. [Pinki Vs. State of M.P.] ...1586

QUE Wfedr (1860 ®T 45), €IRT 376(1) Va o fird 3ryvren) & drcidl &1
HYETOT T4, (2012 BT 32), €IRT 4 — FIEY T fafed T arey - sifdfreiRa —
argy a1 3 fafeia a9 a9 w9 9yfic aidl @ — IRTa wgs
WR A9 91 g9 Yp1v] B Ao el & ared 31 dyfic Hrar @ — U,
ver. ). U9 vh.ua.ud. Ruld sifatasll & o &) gyfic ol & — st =
g $ Yfaayad d@ig 9 W aifga fear — srwfifg o aifgfie — arfia
Grisr | (et fa. 9.9, Ir53) ...1586

Penal Code (45 of 1860), Section 376(1) and Protection of Children
Jfrom Sexual Offences Act, (32 of 2012), Section 4 — Reduction of Sentence —
Appellant undergone jail sentence of 7 years with remission, praying for
reduction of sentence to period already undergone — Appellant found guilty
u/S 376(1) IPC and u/S 4 POCSO Act and considering Section 42 of the Act,
he was sentenced u/S 4 of the Act — Held — On date of conviction, minimum
sentence u/S 4 of POCSO Act was 7 years but minimum sentence u/S 376(1)
IPC was 10 years — Anomaly was rectified in 2019 by amending POCSO Act—
Sentence cannot be reduced to period already undergone by appellant.
[Pinki Vs. State of M.P.| ...1586

QUE Wfedr (1860 @7 45), €IIRT 376(1) VT o frd 3ryvrent & dricidl &1
TVETvT SIfEIfIIH, (2012 BT 32), €TIRT 4 — QUSIR YT HeryT of=r — Jdiareff uRaEr
dfed 7 a9l B Sid BT SvSTQ A YId BT 8, Yd A qITd g1 Aaf d&b querael
@I gcil W =g UreiAr &R 381 & — ardiareff w1.§ 4. @) T 376(1) wa uiqwl
rfSrf & a=T 4 @ siasta <o gram 4T o s @Y oRT 42 Y faaR §
od U, SS9 AfFraw @ aRT 4 @ Sfavta gvsifase fear ar or — sififeiRa
— qIvRifyg @Y fafsr &1, diea sifSforas &) arr 4 & siavia <g=aw qvsRwy 7
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9y &7 AT fdba A1.5H. B &RT 376(1) & A R[AAH IUSIQ 10 a9 AT —
2019 ¥ uiqal AfSifraw &1 denfera o3 fawsrar & aRenfea fear s on —
vyl &I rdfiareff gRT uge & wa ga rafd a& HH T fHar & wear|
(R fa. 9.9, 3153) ...1586

Protection of Children from Sexual Offences Act, (32 of 2012), Section
4—See— Penal Code, 1860, Section 376(1) |[Pinki Vs. State of M.P.] ...1586

&l frd rgvrerl’ & qrerdhl &1 Gvervr eI, (2012 &7 32), 6TRT4 — @@
— qUe Wfedl, 1860, &117T 376(1) (i) fa. 7.9, I1571) ...1586

Public Distribution System (Control) Order, M.P, 2015, Clause 2(c) &
16(8) — Appellate Authority/Collector — Held — When there is irregularity in
operation of fair price shop then Collector has to form an opinion for
prosecution — Collector in Clause 16(8) does not mean appellate authority as
he has to form its independent opinion regarding lodging of prosecution —
Collector is to act as authority exercising original jurisdiction under Clause
16(8). [Nagendra Singh Vs. State of M.P.] ...1553

ardifaa fdavor gorelt (RaFvr) seer, 9.9, 2015, @S 2(c)  16(8) —
icll grferart / deldey — afiEiRa — 9 Sfaa g @1 g & darea- A
AfFAATAr 81 doldex Bl ARG 8q Ud W 991 8l @ — ©s 16(8)
FHoldex BT ek rdiell yiftrerY 921 2 T fe S i <iiRad &1 @ |49y
H Ul @ad I 99 Bl 8 — PBoldeX Bl @$ 16(8) @ 3iavia RS
ATHTRAT BT IANT A a1 IS & wu § wrd &= 2 | (A== Rig fa =
Y. T5Y) ...1553

Public Distribution System (Control) Order, M.P, 2015, Clause 2(c) &
16(8) — Appellate Authority — Powers of Collector & SDO — Held — Occurrence
of word 'Collector' wherever it occurs in Food Control Order, 2015 does not
mean that he is appellate authority — Whether Collector is appellate
authority or not is to be construed in reference to context — Appellate
authority means Collector of concerned district unless context otherwise
requires — Action under Clause 16 for suspension of fair price shop and
cancellation of license is to be taken by shop allotment authority, which is
SDO. [Nagendra Singh Vs. State of M.P.] ...1553

ardifaa [davor gorrelt (RaFvr) seer, 9.9, 2015, @S 2(c) T 16(8) —
3rdtett giferen! — ®deldev T Syas ferard &1 srfaaar — afafaaiRa — @re
foi=ror AT, 2015 ¥ W8T BE) Hl “Heldex’ Isg AT 8, 39T 31ef a7 1Y 2 &
g 3rdiell YT @ — dotdex el yTferer) 2 srerar F2), saaT 3ref ded &
e § AT SEn arfey — rdiel yifere ) &1 el wefea ol & doldex 9
2, 94 O Ha¥ gIRT A=JAT JURT 71 81 — TS 16 d Javid Sfad Jed DI gHI
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$ fIdie ¢d el & IGSPHRU B HRAIS DI ATdcd YIRISRI gRT B
S 3y, o fo SuEs e 2 | (Art=< Rig fa. 9.9, =) ...1553

Railways Act (24 of 1989), Section 73 and Railway (Punitive Charges
for Overloading of Wagon) Rules, 2005 — Rule 3 — Punitive Charge for
Overloading — Held — Representative of writ petitioner was intimated to
unload excess material from overloaded wagons and shift it in underloaded
wagons — Writ petitioner arranged two labourers for shifting goods in
underweight wagons — Material was accordingly adjusted and thereafter
only train could depart and for this reason of overloading and detention of
train, Station Manager imposed penalty upon him u/S 73 of Railways Act —
Impugned order set aside — Appeal allowed. [Union of India Vs. M/s. S.R.
Ferro Alloys| (DB)...1493

Rt I (1989 HT 24), €RT 73 ©F T (711 @) sifarawrg & fery
QUSTHS F9IR) 399, 2005 — 97 3 — 3ifaravig & [ery qvsicids gHIv —
affaeifRa — Re ar=h & ufafafer o1 sfaaRa 3T @ sifaRad I Sarq
Ud 4 JHIRG =1 4 Rive &3 /<1 &1 gfua fean & o — Re arh
A FEHIRT I F 91l Rde &9 /16 @ v <1 sifie) &) arawveay ) —
ATER AR 31 S A T AT AT UG Aceald &1 Yol IGHET 81 |Gl afl
AIfTRIE HA 3R ¥ Bl VD WgA & sl HRYT A, LI Ysehd 4 Il
Ifiram &) aRT 73 @ aviad SS9 R IMRG ARG &Y — mafua meer
IR — 3rdrel wioR | (Yo &ifw gfear fa. 4. ga.amR. B vallsw)

(DB)...1493

Railways Act (24 of 1989), Section 73 and Railway (Punitive Charges
for Overloading of Wagon) Rules, 2005 — Rule 3 — Punitive Charge —
Opportunity of Hearing/Notice — Held — Contention that Railways should
have provided opportunity of hearing to writ petitioner before re-weighment
at New Katni Junction and at least, before levying of punitive charges, was
categorically considered and repelled by Division Bench in its judgment in
S.Goenka Lime & Chemicals Ltd. — It was held that giving prior notice before
taking such surprise action, would be counterproductive. [Union of India Vs.
M/s.S.R. Ferro Alloys] (DB)...1493

RaT TS (1989 &T 24), €TRT 73 Uq ¥t (71771 & 3ifawwrg & fav
QUSTHS Y9IR) 799, 2005 — €RT 3 — QUSIAF YAR — YIdIs &I
3rawv / difewd — AffEiRa — Yot &1 T Sl S uR g didl &) 49 gd
Ud BH 4 HY SUSICHS YHR SI[EId R 9 Ugdl Re ATl &I Yd18 BT a9
24T 912V, I8 dob TH. MIATPT disq 9 dfided 1. & fofy 4 e =madie
ERT e wU A faar o forar war six FRRya fear T — gz aiffsafRa fear
T o f& VY s RTe BRAS & | gd ugd 9 [ifew <41, ufaaa g |
(gfa= oifw sfear fa. 9. gu.aR. B0 velsa) (DB)...1493
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Railway (Punitive Charges for Overloading of Wagon) Rules, 2005 —
Rule 3 — See — Railways Act, 1989, Section 73 [Union of India Vs. M/s. S.R.
Ferro Alloys| (DB)...1493

Rar (@t B sifarers @ forv qUeTTd HIR) 99, 2005 — €IRT 3 —
;@ — ¥ A4, 1989, arT 73 (YFa 3w sfear fa. 4. ga.amR. &
Teilg) (DB)...1493

Rajya Suraksha Adhiniyam, M.P. 1990 (4 of 1991), Sections 4, 5 & 6 —
Externment Orders — Cross Examination — Held — Cross-examination is the
only important tool in the hands of wrongdoer to prove his innocence — Cross

examination of witness is not a mere formality. [Rajjan Yadav Vs. State of
M.P.| ...1512

T GveT JEIH, I, 1990 (1991 &7 4), &RV 4, 5 9 6 — [Fafa
3R e — gfagderor — afafaiRa — sroht i far aifsa 1 & fog sruxrEh
@ B 4 yfa—udiegor € geaa gyt SieR @ — wiefl o1 yfa—udieror ar=
AuarRebar 781 2 | (k5o A1ed 3. 9.9, 7<) ...1512

Rajya Suraksha Adhiniyam, M.P. 1990 (4 of 1991), Sections 4, 5 & 6 —
Externment Orders — Principle of Natural Justice — Held — Compelling
petitioner's counsel to argue finally before cross-examination of witness and
thereafter not giving him any opportunity to argue in light of cross-
examination, is a complete go by to principles of natural justice — District
Magistrate acted in a haste — No reasoning mentioned in the order —
Procedure adopted by District Magistrate shows that he acted malafidely and
arbitrarily — Impugned order set aside — Petition allowed with cost of Rs.
20,000. [Rajjan Yadav Vs. State of M.P.] ...1512

TS GveT JEIH, AH., 1990 (1991 &7 4), &RV 4, 5 9 6 — [Aafa
3R e — Fafied =g &1 Rigra — afifaaiRa — arh @ rferaaar &1 aef @
gfaudieror & yd sifaw wu 4 989 @A 2g faaer &ean AR dazan s9
gfa—u1eor & JATelld A 989 DA BT $Ig JaUR 8l <A1, A9ie <ug b
Rigidl & gofa: Suar &A1 @ — forer afSege 3 Secarsil § i fear —
AR H PIg db SfealRad 8 — forar afoge gRT 3u=g ¢ yfehar gg
et 2 & S8 IIgvTayd® R 799 ©u 9 &1 foar 2 — snafia smqw
JUTET — ATFABT 20,000 / — 6. & A Afed THR | (5o 14 9. 7.9, 3759)

...1512

Rajya Suraksha Adhiniyam, M.P. 1990 (4 of 1991), Sections 4, 5 & 6 —
Externment Orders — Reasoning — Held — Nothing has been discussed in the
order as to why activities of petitioner are detrimental to law and order
requiring him to remove him from the District of Jabalpur and its
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neighboring District — Reasons are heartbeat of an order — Order passed
without application of mind. [Rajjan Yadav Vs. State of M.P.] ...1512

TS GveT T, A1, 1990 (1991 &7 4), &RV 4, 5 9 6 — [afa
1R — a@ — ARG — e 7 ¢ar v fadfaa =21 fear = @ & r
ardt 31 wfafaferar f3fdr va caaven @ foy sifzasx @ 9w 89 S9ayR e
vqd S sl forel @ arex fAaTe i SuN JUfda o1 — SR U AR BT
7 ghd & — e alRase o1 v {6 faqr wilRa fear mar | (Rksoi areq fa.
H.Y9.%Y) ...1512

Rajya Suraksha Adhiniyam, M.P. 1990 (4 of 1991), Sections 4, 5 & 6 —
Externment Orders — Requirement — Held — Two conditions are required to be
satisfied for passing an order of externment, firstly, alleged offence should
have close proximity to the order of externment; and, secondly, there has to
be some material to show that witnesses were not coming forward to give
statement against the proposed externee. [Rajjan Yadav Vs. State of M.P.]

...1512

T GveT JEIH, A1, 1990 (1991 &7 4), &RV 4, 5 9 6 — [Fafa
1T — 3ger — AfEiRT — Fatas &1 saer wka &34 & ferg <1 e @l &1
quf fHar ST st 2, ugell e fra srurre @1 et @ smaer 9 faedr
g+ ArfRy, o st ¥ <l g &% wrrfl g+ Ay & ywarfaa  faffaa
Afdd & fawg A 39 =g WefTor 3t 781 31 7 o | (k5o I1ed 3. 9.u.
) ...1512

Service Law — Back Wages — Concept of Calculation — Held — Back
wages have to be worked out based on wages which would have been drawn
by workman during period he was on termination till he was actually re-
instated with all corresponding increase in wages from time to time — Back
wages are never relatable to the concept of last wages drawn. [Mahip Kumar
Rawat Vs. Shri Ashwini Kumar Rai] (DB)...1560

war fafer — sl worgdt — 7T »t Goheywr — AffaiRa — s
AOIGR! 99 AGIGN! @ IR WR a1l Sir=m arfey o f& sderR grT OY srafey
H S 5 Qa1 9 vdafid 89 4 AR SHD GHI—HI R Jeiqd) H dcaeel
gfg & AT aad A g wIfia f6d SiF 9@ gt a1 18 @ — fUselt augd
&1 #ft smeRa sifaw wogd @ ddveus A et 9 Ad 2| (U FAR
rad 4. =i sif¥a HaR I9) (DB)...1560

Service Law — Back Wages — Principle — Held — Concept of back wages
is based on fundamental principle of compensating workman for the period
he remained unemployed owing to termination which was found to be
unlawful at subsequent point of time. [Mahip Kumar Rawat Vs. Shri
Ashwini Kumar Rai] (DB)...1560
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dar fafer — fwdl qugdl — Rigria — sififEiRa — e aagd &1
DU HHBR bl I Al & forg yfddx yaH &1 & Jova Rigia w
AT 2, 59 98 V9T & wfadE & HROT ISR =T ot fo ggandad! w9a
A fafer fawg uram = o | (W29 AR 9d fa. s sRasf R )

(DB)...1560

Service Law — Compassionate Appointment — Belated Claim — Held —
Compassionate appointment is carved out as exception to general rule — Its
basic purpose is to provide immediate helping hand to the family in distress —
Appointment cannot given after more than two decades — There cannot be a
reservation of vacancy till a candidate becomes major after number of years
— Writ Court wrongly directed consideration of R-1 on compassionate
ground after almost 24 years from date of death of his father — Impugned
order set aside —Appeal allowed. [Managing Director, M.P. Paschim Kshetra
Vidyut Vitaran Co. Vs. Ashiq Shah] (DB)...1485

dar fafer — srgayr [Agfaad — fAdfaa grar — afifaiRa — sgaur
fFrgfea o1 "= 99 @ svare @ wu A uRefeud fean 1 @ — sqa1 o
9o €& H IRAR $I dcdhld G-Il UG HIAT & — 3T 7@ 4 3Ifera a8l
S & ugErd FRIfR 11 ) I wadl — sFd aul & uvard sl & auva 8l
S T, R o amxfera =¥ frar o wear — Re =amarea Y g 5.1 @
fdr Y 9 S T 24 U B UATG ATHUT & AR R DI R # ferd
WM =g Tad ©U 4 FRR¥E fear — smefia sy s — ordia AR |

(@S SRR, . uRew &= fagra faaver &. fa. snf¥e wns)
(DB)...1485

Service Law — Compassionate Appointment — Contingency — Held —
Two recognized contingency for grant of compassionate appointment are —
(i) appointment on compassionate ground to meet sudden crisis occurring in
a family on account of death of bread winner while in service and (ii)
appointment on compassionate ground to meet crisis in family on account of
medical invalidation of bread winner. [Managing Director, M.P. Paschim
Kshetra Vidyut Vitaran Co. Vs. Ashiq Shah] (DB)...1485

dar fafer — sg@ar [Aygfea — snafFewar — afifaiRa — sgaur
Frafda gy o1 @ fav 31 9= seRee aRRerfdl @ — (1) dar 4 &1 @
SR A a1 31 4G 8l WM & HROT URAR A 3R AHIb Hhe A
g 3q I @ AmER R FRIfE wd (i) S99t 3 Rafeii sreraaan
@ SR URAR § A Hbe ¥ fued 2g Aga Ul & AER uR fFrgfaa | @-fsT
SRR, A1, 9w & faggd fadaror . f3. anf¥re wmms) (DB)...1485

Service Law— Transfer — Administrative Exigency — Grounds —Held — A
sensitive/responsible post of CMO (Class A) cannot be manned by a Revenue
Inspector (Class C) — He does not have any administrative experience or
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knowledge to function as a CMO, neither he was in the feeder cadre nor
entitled to occupy post of CMO as per Rules — Such transfer order is an
example of colourable exercise of power — Impugned order of transfer set
aside—Appeal allowed. [Radheshyam Mandloi Vs. State of M.P.](DB)...1489

war fafer — wr=raver — gemafae sravadar — ren — affaeiRa —
@& TRUfdaaT ARSRY (@ 7) & e gdg1eha /el & ug @ @
Jorka flies (avf ) g Garfera 1 fear S 9adr — SEs UN Us &
TRUfADT IARTHR & wU § S HA & oI B3 YIS Ha IAar 9+
&l 8, 1 9l 98 WIS BrsY 7 AT 7 &) 98 FgargaR g&1 TRuifast e
P UG Pl IR HIA T THAR & — Sad WATARYT AT AFFT & BH AT
BT Yo IQTBXVT & — CATIARYT ST A& U T2 YT — el JoR | (RreAzar
Hwedis fa. 7.9, I99) (DB)...1489

Service Law — Transfer — Administrative Exigency — Held — Expression
“administrative exigency” is not a magic expression or a “mantra” which can
serve the purpose in every situation — Words “administrative exigency' are
not carpet under which anything can be swept. [Radheshyam Mandloi Vs.
State of M.P.] (DB)...1489

dar fafer — vereravvr — Il mavasar — AafufaeiflRka —

Ifrafed gumafie rawEasdr a3 WG sifafdd a1 "7 98 @ ol &

& IRRfT 7 gaieq ) gfid o) 9o — s “ymaie smavaedr” arel
21 2 foraa i |8 W &1/ fourar o 9o | (Rreream dsdls 4. 9.9, <)

(DB)...1489

Words & Phrases — “Public Office” — Discussed & explained. [Ravi

Shanker Chouksey Vs. State of M.P.| ...1557

¥s¢  qIagIer — “elld g — fadfaa vd wuse | (/9 e diwd fa. =

9. X15Y) ...1557
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APPOINTMENT TO THE MADHYA PRADESH HIGH COURT

We congratulate Hon'ble Mr. Justice Pranay Verma on his appointment as
Judge of the High Court of Madhya Pradesh. Hon'ble Mr. Justice Pranay Verma
took oath of the High Office on27/08/2021.

HON'BLE MR. JUSTICE PRANAY VERMA

Born on December 12, 1973. Did schooling from Christ Church Boys
School, Jabalpur, Madhya Pradesh, graduation in the year 1994 and LL.B from
I.L.S. Law College, Pune in the year 1998. Enrolled as an Advocate on July 01,
1998 on the rolls of the State Bar Council of Madhya Pradesh and started practice
at High Court of Madhya Pradesh, Jabalpur. Practiced mainly in Constitutional,
Civil and Criminal matters before the High Court of M.P., Jabalpur. Also practiced
in various District Courts as well as Family Courts, Consumer Forum and Debt
Recovery Tribunal. Also worked as Counsel for Hindustan Power Projects Pvt. Ltd.,
Essar Power Pvt. Ltd., Jhabua Power M.P. Ltd., Prism Johnson Ltd., National
Fertilizers Ltd., Corporation Bank, Commercial Automobiles Ltd., M.P. Audyogik
Kendriya Vikas Nigam Ltd., Tega Industries Ltd., Metal Scrap Corporation Ltd..
Also appeared for the State Bank of India in individual cases.

Elevated as Judge of the High Court of Madhya Pradesh and took oath on
August27,2021.

We, on behalf of The Indian Law Reports (M.P. Series), wish Hon'ble
Mr. Justice Pranay Verma, a successful tenure on the Bench.
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OVATION TO HON'BLE MR. JUSTICE PRANAY VERMA,
GIVEN ON 27-08-2021, THROUGH VIRTUAL MODE, IN THE
CONFERENCE HALL OF SOUTH BLOCK, HIGH COURT OF M.P.,
JABALPUR.

Shri Purushaindra Kaurav, Advocate General, M.P., while felicitating
the new Judge, said :-

Kautilya in Arthshastra had said —
I quote

“The fragrance of flowers spreads only in the direction of the wind. But
the goodness of a person spreads in all directions.”

Unquote

Hon'ble Justice Pranay Verma is the embodiment of all virtues, such as,
dedication, hard work, perseverance & humility. We are always delighted when
one of our leading members of the Bar is elevated to the Bench. Hon'ble Justice
Verma's elevation proves that genuinely good people who work hard can attain
great heights. He is an excellent example to show that surroundings, he is destined
for greatness. He is a role model for the younger members of the Bar to maintain a
determined focus on their work. Hon'ble Justice Pranay Verma was born on 12
December 1973 in a family of reputed lawyers. His father late Hon'ble Justice Shri
Bipin Chandra Verma initially served as a Judge of this Court from August 1978
up to September 1991 and then as Chief Justice of the Punjab and Haryana High
Court from September 1991 to May 1992.

Your Lordship obtained Bachelor Degree in Commerce and Law and
started practice on 01 July 1998 under the able guidance of Shri Ravish Chandra
Agarwal, Senior Advocate and Former Advocate General of the State of Madhya
Pradesh and Chhattisgarh. Justice Verma has vast experience of more than 23 years
at the Bar and is highly regarded as an expert in the field of civil, constitutional and
service matters. He has represented prestigious institutions such as Hindustan
Power Projects Pvt. Ltd., Essar Power Pvt. Ltd., National Fertilizers Ltd., MP
Audyogik Kendra Vikas Nigam Ltd. and State Bank of India etc..

In my interactions with Your Lordship, I have seen that Justice Verma is
extremely humble, soft-spoken and respectful to the senior members of the Bar
while at the same time being helpful to the young lawyers. I have observed that
during arguments, Justice Verma was always well prepared, made concise & crisp
arguments and was fair to the Court as well as to the counsel for the other side. It
was always a pleasure to appear in a matter with him. His Lordship's command
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over the various legal fields is exemplary. Your Lordship is an avid follower of
formula I racing and enjoys watching the races in person.

I'am sure that by Your Lordship's elevation, the litigants of the State would
be greatly benefitted. Your Lordship's appointment has come at an extremely
opportune time as the Court is on one hand facing acute shortage of Hon'ble Judges
and on the other hand is facing mounting arrears of pending cases.

At this stage, I may take liberty to place on record, that My Lord, Hon'ble
The Chief Justice has indeed been extremely auspicious, as in a short tenure of 8
months, Your Lordship has administered oath of 7" new Judge. With Justice
Verma's appointment, the strength of Judges has increased to 28. We are all
conscious of the fact that My Lord Hon'ble The Chief Justice is taking great pains to
fill the remaining vacancies and has recently recommended names for elevation as
Judges of this Court. I am confident that the Hon'ble Court will be able to function
at its full sanctioned strength during Your Lordship's tenure. I am sure that Justice
Verma would be greatly benefitted by the dynamic leadership and guidance of
Hon'ble The Chief Justice who is not only ably discharging his judicial functions
but is also working extremely hard in strengthening the overall judicial system
within the State of Madhya Pradesh.

I, on behalf of the State of Madhya Pradesh, its law officers and on my own
behalf, congratulate and convey best wishes to Hon'ble Shri Justice Pranay Verma
and assure of our full support to discharge the duties of the office of Judge of this
Court.

Thank you.

Shri Raman Patel, President, High Court Bar Association, Jabalpur,
said :-

Jury g TR A & RN gfg @ 1fdraadt € | ey AR SR wrid v a @
fGT & | H 32 3191 ¥ 2l 3@ 9994 9, Thdl AW o A, ifds § i 1.1, aaf
AIEd & 98d UIRATRS PN AT 3R I e TR &1 89 AT IR § F9 BRI B o |
3f9e =T ST & fUar 30 1. 9491 A1ed 9 4R uikariRes daer o, 9 ferdgRy, it
F QRIT 59 WER BT d1S 8, T8l $ [Fardl & iR 98 ool @1 & o | 30 L. o
ATEd SIaTl Idhleld @ ol IIGRNE B! o, AIfeR o, IAHI Yol § 9M o | TN TH
| I &l AR 21 141 97 |red @l STt AR SIdn off | Yo <rar § AfeR, U
HIGERI H AR | S add STelqR H g1 A1 el I 1R SIaT 378 A1 oY |

TOR] ST 39 ARPRETI H TART AT I9HR S9N VAT H ST BT g, rder i
HRAT & | AR IR 3R §9 39 9o HRAT Bl # WY sHRd § o+fl g8 21 IR, g4
U BT Uy 5 AT FTEHTRIAT BT o3 3TaT vd 2 |
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qorg S g T Srferaaiell BT U1 IHThY IR, T SHE & 1T BH
JMYPT TH U R Ufiftad 89 & oIy 981E < & 3R SHIE &R & (& ofd Y fed aR &
Ffed & SR Ifad wig gRRefT Uer 8Ff a1 S fb ey iR 3mueT gRarR wad
SrfraeTeTl © 1T RET 7, 31T | AT S ST & A1T §H 3MUBT W B X | H 3R
6B FATIY T8l HET ATedT g Jdifd HIRg AT8d o 3MUD Siiad & R fScof & Fd AR
DI AT <A &, 931 A1 g7 981 IUATI YT 8% © |

39 AT STo¥T Heled Sil AR oY §9 U<e &1 91 8, S 94 ®I YOI $HRaT & |
4% SIRTH ATEd B [ATHR Riifd I781+ IR BT 9gd AU &7 € IR IR I 984
FIE HRAT 2 | g6 WG] & A1l # g YT gt Bl g H, SHABT WTE B Al A1 IRaTRa
I AT, 39 99 & 12T 9818 <d 8¢ AU a7 Bl faRM <l g 3R IR &l 3R 9 I 39
TS UR 37THE BM o foTg T: 9eITS <oy H 70T 91d T FATG Bl & |

ST f2=a ST WRd |

Shri Dr. Vijay Kumar Choudhary, Chairman, State Bar Council of
M.P., said :-

31reT get o {6 fafaer & fagr siferaan &1 A g =gramferafer 3 orue1
o ¥ =9 < e | yorg gt gRR Rifde & w1 g2 fage ok afe § &g & Rifaer s
A Y BT 7, 1 TR I SN JRraTe W1ed & U7 e € oiR IR Pah1ax & Hx dTel
TEAIdHT IE | U T[H & AT a7 ofd THY b Rifdel # I gl A gifiet fhd €,
SABT AT AR & qDhIcl Pl, HLTIGE BT Siar Bl e | {6t 7 oe1 & f5— T87
YEIT 81 RI9TH] T, 5T8] X& 71T a8l RIeTT Tl 3R favdl [aRTT T 3797 7T 8]
BITTT, 13ef} [RRTT 7 37917 HaT &Y BIT |

9 ATER R H U & 81 FOIR qbIcl Bl AR H YOI Sl U] 984 9818 dl
& 31R MU=y Rw T B BT B o M) Ut gantedl IR HQd G+l X2 | 31T STod—oTedl
T <, 3R deblel dbicll BT Relip &, ST BT Rell ¢ T&T #RT U &b 81 ol
JaTe! Bl IR F T 377 AT 7 |

S ATAR W H AR H& IRATURT AE16T BT AR TS & adblall Bl
3R ¥ 3R W< IR HRAIA & TIRAT BT AR H HIAT 7 7 b {81 9o & Tea)
I Y&l IR I3, 9 I A 3126 AT ford, SIRER ST, IR A W) SIRGR ST for, 71T 311
T, 319 HE € SR MU A1 HTH B B W ST 3207 2iell © | # o dear & (4 #
2—4 < AN Frqard Al HRal Rg, Rifh 8 AR & ol Sl 39 oRe Yol fadl A 8d
FHT B € 91 U 9gd gl d1d @ | {9 3oy e fhar fo df are 5 e |
FYSY H IR Usdiee 81 99 | H el fodl sl | ot oy <R 9
HERA § 87 gaiall B foree o1 78 & o8l Uwrg foar & b &q AR gediae
T AR B | A YD WA &, Sl wral § A o el & qIfd I gt W
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AR gedide 99 9@ | A 99 AT AMUS e 2, H =regar g & Aeauesr &1 a9
3! Al 3R U] JresTsdl facell d% ugd difd MY iR AN Sleal § Sleal 9, A
TR BT € NI A1 3R AT 81T |

# SIRew 1.4 991 |1Ed B 310 RIfdet 5ol & eIed 9 Sl & | 9 U 984
e a1 o oifdh [T S1a! a1d et ST, Ry S91as 714 et ST, S+ forg 9ga
3 o I| GRS W OId I AU TGRS I U 3R g H# I oAl § fufde o o,
76—77 H, BRI 81 SIRAT STd I Al o UHT ST 81 o7 o 3+ as 3MmeHl & 89 AT
el 32 € | 3T IS 3MMSH &AM 89 AT T © | 950 &9 @ a1 BRI, ©IC I3 <,
A AR, A ST ARSI oY | BIRPIC STl I URE TR d6 & [STHdT AEHR 3[h IR
FHST ORI a1 qoiHI &, U 980 9RI URE BId1 &, 980 ] URT & | DI URe
2 I H STTU ITUeT HRaT &, STTUdT U B IR IH1 Sfl &I, U & Jabiall Bl fHerd
RET |

H G MUP! W IR PSR DI 3R F 9 AT TR ARAG ol g 3R
AR q =T #Aeied Bl YRR T BRAT g, TRI- Hequcel sl dic &
R U=l 1 w=_e & oY 31 STed] SRIAIRT P 31 iR I HRianzdl |Jaq okl 8
3IIR A TS STeal 3 3117 1R US WR < 1 37TU! 98 g1 Ul 8l |

Sokind of you.
oY e
Thank you very much.

Shri Manoj Sharma, President, High Court Advocates' Bar
Association, Jabalpur, said :-

Itis my pleasure and privilege to welcome our newly appointed Judge.

My Lord Hon'ble Shri Justice Pranay Verma, congratulations on your
elevation as Judge of Madhya Pradesh High Court.

Hon'ble Shri Justice Pranay Verma was born on 12 December 1973 in the
illustrious family of distinguished jurist, late Hon'ble Shri Justice Bipin Chandra
Verma, a leading light of the legal profession at Jabalpur, who besides adorning
the high office of Judge of this Hon'ble Court held the high office of Chief Justice
of Punjab and Haryana High Court.

My Lord Justice Pranay Verma did his education from Jabalpur wherein
after schooling; he graduated in Commerce and Law. His Lordship was enrolled
as an Advocate on 01 July 1998 on the rolls of State Bar Council of Madhya Pradesh
and joined the office of Senior Advocate Shri Ravish Chandra Agarwal, a doyen
of the Bar at Jabalpur, holding the unique distinction of serving as the Advocate
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General of two States, viz. Madhya Pradesh and Chhattisgarh. Thus His Lordship
has been truly blessed being baptized and nurtured in the profession under the
guidance of legal stalwarts. The result of this high degree of training coupled with
hard work of His Lordship led to his continuous rise as an Advocate with
tremendous potential.

In a short span of time My Lord Justice Pranay Verma commanded a
lucrative practice on Civil, Constitutional, Service and Criminal side in the High
Court, District Court and other Forums and Tribunals at Jabalpur. Throughout this
fascinating journey in the profession, His Lordship's politeness and courteous
behaviour towards all, is something that all the Bar members shall remember and
cherish.

My Lord, you have risen from our ranks and the legal community at
Jabalpur is truly delighted on your elevation as Judge of the High Court, the great
and noble traditions of which are fully known to you with sense of déja vu, as your
late father adorned the high office of Judge of this High Court.

My Lord, in the backdrop of ever rising pendency, slow judicial appointments
and the adverse situation brought about by the pandemic, your appointment as
Judge of the High Court has come as waft of morning breeze.

Needless to remind My Lord that with great authority comes greater
responsibility and in this case coupled with the burden of our expectations, which
My Lord shall be carrying with ease, of which we are fully confident.

My Lord, may I most humbly reiterate and quote what I submitted on
earlier similar occasions:

“Kindly give due sympathy, compassion and mercy to the causes brought
before Your Lordship.

By and large, people invoke judicial process genuinely to mitigate their
problems. All situations are not perfect and niceties of law are not known to
everyone. Although the presumption is that ignorance of law is no excuse but in
practical life, it is quite the contrary. In the maze of numerous laws with their own
peculiarities, invariably an individual is lost. Thus while judging him or her,
please bear this in mind that there is no standard situation tailor-made to suit the
statute, for Your Lordship to invoke your benign jurisdiction for granting relief.
The entire apparatus of justice dispensation is for the people and it is the people
who invoke this jurisdiction with the pious hope for getting justice. May it be the
central endeavor of Your Lordship not to disappoint them. Thus, the age-old
approach of justice tempered with mercy may become your guiding light during
your tenure as Judge of this Hon'ble High Court.”
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I, on behalf of High Court Advocates' Bar Association, Jabalpur and on
my own behalf offer our heartfelt congratulations and we welcome My Lord with
utmost warmth of our hearts to adorn the high office of Judge of this Hon'ble
Court.

On our part, it is my pious duty to put on record that all the members of the
Association are keen and committed to ensure smooth functioning of the Justice
dispensation system and will offer all assistance in all endeavors of My Lord as
Judge of this Hon'ble Court.

Bestof Luck

ShriJinendra Kumar Jain, Assistant Solicitor General, said :-

31TST &1 9o g1 Sl & §RT Sod ARSI H R & U8 IR ISTHIF 84 &
qd 29 YBYT P, Gd WIRA & L Bl &l PR HI Ud WAL Bl F2T & 3700,
T, AT, HRAR AR Ud URURT DI 3FEJ00T IR I, UTel R T BRI Bl

g wrfea 2 |

S IO T RTRT ITeddTed | 1Y T BT SiTd- AbRETT Ud A F9eT &l 59
afd= AT A ST 83T &, A— Ul | W¥hR YT B a1forsy] Ue i) 3§ =1 a1 Iurfe
ARTT TR & Teand, IR IffSraaar si AT I JTaTd & ARTG3 # =1 ST
o o | o, =ameferdfa . s fQft g oot & foRmad  aarerd @ ufshan,
@I IRIFBAT & S DT ARSI B T IR S(feaadr 71 s7rdrel il | Hear Ui aH
T 23 99T & &H 99 & 919 IDhTeld IR TGTYR IR H Ud FRBGRET H Iferd FHH 76
TTRg T {5 |

31TST &9 [T 3THed & o Heprer # ug for o= d g % & ArTee |
FhTeld & dioTal I FRIfEd BTax 7.9, Soa =1t & IrATfeufd & w9 § 39T o &6l
TR T, TH LT A & foh TR WS, G DI (R0l & FAM =1T & fvon |, =
1 3T B dTet YeTDIRY bl SRTT &l BT IS7 |

9 AR TR § ST+ 3R &, HRA TRBR DI IR A, H= 1y fafer 1fam1iRar o
IR | IS TR BT 5 Yd 3T Ioodel HAS B HIAAT HRAT & Ud ATIHT 5
AH AT BT FITE AT E |

RIS, |

Shri R.P. Agrawal, President, Senior Advocates' Council, Jabalpur,
said :-

Itis amatter of great pride and privilege to welcome Shri Pranay Verma on
his appointment as a Judge of this High Court.
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Justice Verma was born on 12 December 1973 and is a worthy son of
worthy father late Shri Bipin Chandra Verma, who was a Judge of this High Court
as also the Chief Justice of Punjab and Haryana High Court. After completing his
school education, Justice Pranay Verma obtained Bachelors' Degree in Commerce
and Law. He was enrolled as an Advocate on 01 July 1998 on the rolls of the State
Bar Council of Madhya Pradesh. He has inherited a great legacy from his father.
Soon after he started practice, he started gaining ground and also started acquiring
name and fame in his profession. It had appeared to us, that in due course of time,
he would carve out a place for himselfin the High Court by sheer dint of his merits
and hard work. It is said coming events cast their shadows before, and this is just
true in the case of Justice Pranay Verma. He is calm and quiet. He concentrated on
his professional job alone. He had a passion for law. He very soon became standing
Counsel for Hindustan Power Project Pvt. Ltd., Essar Power Pvt. Ltd., Prism Johnson
Ltd., National Fertilizers Ltd., Corporation Bank, Commercial Automobiles Ltd. and
many such other concerns. He has also been appearing for the State Bank of India
inindividual cases.

Justice Verma is a man of versatile genius, which we had an occasion to
note in his learned arguments before the Courts and we are sure that he would
attain heights of literary renown very soon.

I, on behalf of Senior Advocates' Council and on my own behalf, wish a
very bright future for Justice Pranay Verma.

Thank you.

Shri Veer Kumar Jain, Convenor, Ad hoc Committee, High Court Bar
Association, Indore, said :-

Milords, addition to the judicial family and that too long awaited, is a
matter of pleasure. I feel proud to be a part of this auspicious ovation ceremony.
Since long we have been facing acute shortage of Hon'ble Judges. We are happy to
get an experienced advocate as a Judge in our High Court. We are certainly going
to be benefited with his unquestionable competence and experience at the Bar.
Efforts of Hon'ble the Chief Justice to fill up vacancies in the High Court are really
remarkable.

Shri Pranay Verma was born on 12 December 1973. My Lord is the able son
of able father Hon'ble Justice Shri B.C. Verma, Judge of this Hon'ble High Court and
later the Chief Justice of Punjab & Haryana High Court. Having completed his
graduation in commerce and law, he joined the Bar in 1998. Shri Pranay Verma
during his career as an advocate practiced in various Courts, Forums and Tribunals
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having diverse practice in almost all important fields of law. Shri Verma has
represented several companies, corporations, banks etc. and his vast experience
would certainly be beneficial in discharging his duties and responsibilities being
the Hon'ble Judge of this august High Court and the lawyers and litigants would
certainly be benefitted in getting justice with your long experience.

I, on behalf of the High Court Bar Association, Indore and on my behalf
warmly welcome and congratulate Your Lordship and wish Your Lordship all
success and a very bright tenure as Judge of this Hon'ble High Court and other
achievements, which Your Lordship is going to certainly achieve.

Thank you.

Shri M.P.S. Raghuvanshi, Addl. Advocate General & President, High
Court Bar Association, Gwalior, said :-

Congratulations to My Lord Hon'ble Mr. Justice Pranay Verma.

Hon'ble Mr. Pranay Verma was born on 12 December 1973. His father late
Hon'ble Justice Shri Bipin Chandra Verma was the Judge of this Hon'ble Court
who later on became the Chief Justice of Punjab & Haryana High Court. Justice
Pranay Verma was enrolled as an Advocate on 01 July 1998 on the rolls of the
State Bar Council of Madhya Pradesh and started practice under the guidance of
Shri Ravish Chandra Agarwal, Senior Advocate and former Advocate General of
State. Apart from constitutional and criminal matters, he was mainly dealing civil
matters.

I, on my behalf and on behalf of the members of the High Court Bar
Association, Gwalior, offer heartfelt congratulations to the newly appointed Hon'ble

Judge and we welcome My Lord with utmost warmth of our hearts to adorn the
high office of Judge of this Hon'ble Court.

Due to appointment of My Lord as Judge of this prestigious Institution, I
am sure that the pendency of the cases will be reduced and same will help in
delivery of justice to the litigants. I again extend a grand welcome to Hon'ble
Judge and wish him a very bright, unblemished career and good health in future.

Thank you.
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Reply to the Ovation, by Hon'ble Mr. Justice Pranay Verma :-

I am overwhelmed and extremely grateful for the kind words showered
upon me.

I begin by offering my salutation to the Almighty God for bestowing upon
me this pious responsibility of rendering justice.

I take this opportunity to express my gratitude to my father late Justice
B.C. Verma and my mother Smt. Swarnlata Verma for the values and principles
they have instilled in me. As destiny would have it, they have left for heavenly
abode but still their teachings and blessings guide me in times of need.

I am equally indebted to my Senior Shri Ravish Chandra Agarwal, Senior
Advocate, an eminent lawyer of this Hon'ble Court.

I am extremely grateful to my wife, son and my entire family as I stand
here today only on account of their constant cooperation, support and sacrifices
which they had to make during my struggling days.

I'have always idolized as an advocate and as a Judge several legal luminaries
of this Court both past as well as present, who have been a beacon of inspiration
and guidance for me. It shall always be my earnest endeavour to follow the path
shown to me by them.

I'am also thankful to the members of the Bar, both seniors and juniors who
always gave affection, cooperation and love during my practice as an advocate in
this Court. I hope that the members of the Bar will continue to extend cooperation
to me to enable me to perform the duty of dispensation of justice.

Last butnot the least, I also appreciate the assistance provided to me by my
associate advocates, juniors and office staff.

Donning this Prestigious Chair is not an easy task as Lord Denning once
aptly said : “Every Judge, in a sense, is on trial to see that he does his job honestly
and properly.”

Keeping these virtues and qualities in mind, I shall make every possible
effort to fulfill the oath that I have taken today for dispensation of justice to the
best of my ability.

I once again thank you all.



FAREWELL

HON'BLE MR. JUSTICE AKHIL KUMAR SRIVASTAVA

Born on August 05, 1959. Did B.A., LL.B. and joined Judicial
Service as Civil Judge Class-II on December 19, 1985. Appointed as Civil Judge
Class-I in the year 1991. Appointed as C.J.M./A.C.J.M. in the year 1994 and was
posted as C.J.M., Narsinghpur. Promoted as Officiating District Judge in Higher
Judicial Service on May 31, 1997 and was posted as Il A.D.J., Khandwa. Posted as
A.D.J. and Special Judge, NDPS Act, Rewa in the year 1999. Worked as Deputy
Secretary, Law and Legislative Affairs Department, Bhopal from May 2004 and
thereafter as Addl. Legal Remembrancer & Addl. Secretary Law, Law
Department, Bhopal from September 2004. Was granted Selection Grade Scale
w.e.f. 17.09.2004. Posted as Secretary, Law & Legislative Affairs Department,
Bhopal in the year 2006. Posted as Special Judge, SC/ST (P.A.) Act & T AJto |
A.D.J., Sagar in June 2008 and thereafter also as Special Judge, N.D.P.S., Sagar in
July 2008. Posted as I A.D.J. & Special Judge, Corruption Act at Bhopal in the
year 2009. Posted as Law Officer, State Economic Offences Investigation Bureau
at Bhopal in the year 2010. Posted as District & Sessions Judge, Narsinghpur in
the year 2011. Was granted Super Time Scale w.e.f. 01.03.2013. Posted as
Principal Registrar (ILR & Examination), High Court of M.P. at Jabalpur in the
year 2013. Elevated as Judge of the High Court of Madhya Pradesh on June 19,
2018 and demitted Office on August 04, 2021.

We, on behalf of The Indian Law Reports (M.P. Series), wish His
Lordship a healthy, happy and prosperous life.
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FAREWELL OVATION TO HON'BLE MR. JUSTICE AKHIL
KUMAR SRIVASTAVA, GIVEN ON 04.08.2021, THROUGH VIRTUAL
MODE, IN THE CONFERENCE HALL OF SOUTH BLOCK, HIGH
COURT OFM.P., JABALPUR

Hon'ble Mr. Justice Mohammad Rafiq, Chief Justice, bids farewell to
the demitting Judge :-

We have gathered here to bid an endearing farewell to Shri Justice Akhil
Kumar Srivastava, who is demitting office on attaining the age of superannuation
after successful tenure of about 36 years in judiciary.

Shri Justice Akhil Kumar Srivastava was born on 05 August 1959 in
Bansgaon, District Gorakhpur (U.P.). After completing graduation in Arts, Shri
Justice Srivastava obtained LL.B. Degree in 1983 from Allahabad University. He
joined the Judicial Service and was appointed as Civil Judge, Class-II on 19
December 1985. Brother Justice A.K. Srivastava was promoted as Civil Judge,
Class-I on 30 August 1991 and thereafter as C.J.M./A.C.J.M. on 07 November
1994. He was later on promoted as Officiating District Judge in Higher Judicial
Service on 31 May 1997. Shri Justice A.K. Srivastava was granted Selection
Grade Scale on 17 September 2004 and Super Time Scale on 01 March 2013. Shri
Justice A.K Srivastava, during his tenure as Judicial Officer, was posted in various
districts of the State of Madhya Pradesh in different capacities. He also held the
posts of Deputy Secretary, Law & Legislative Affairs Department, Bhopal;
Additional Legal Remembrancer & Additional Secretary, Law & Legislative
Affairs Department, Bhopal; Secretary, Law & Legislative Affairs Department,
Bhopal; Law Officer, State Economic Offences Investigation Bureau, Bhopal and
Principal Registrar (ILR and Examination), High Court of Madhya Pradesh,
Jabalpur.

Considering the vast experience gained by Shri Justice Srivastava in the
District Judiciary, he was elevated as Judge of this High Court on 19 June 2018.

Justice Srivastava's contribution on Judicial and Administrative side has
been very illustrative. He is known for his soft and polite behavior and pleasant
mannerism. Brother Justice Srivastava is an embodiment of the most desirable
qualities reasonably expected of a Judge and indeed of a noble human being.
Those who are close to Justice Srivastava would certainly vouch for his multifaceted
personality. [ have found his assistance in administrative matters very useful.  am
sure that his vast knowledge and experience will continue to be useful to the
society even after his retirement.



J/141

I, on my behalf and on behalf of my esteemed sister and brother Judges
and the Registry of the High Court, wish Shri Justice Akhil Kumar Srivastava and
Mrs. Sarita Srivastava a very happy, prosperous and glorious life ahead.

Thank you.

Shri Purushaindra Kaurav, Advocate General, M.P., bids farewell :-

Today, we have assembled to bid fond farewell to Hon'ble Justice Shri
A K. Srivastava who is demitting the office of Judge of this Court.

Your Lordship took oath as a Judge of this Hon'ble Court on 19" of June
2018. On Your Lordship's oath taking ceremony, I had the privilege to highlight
the legacy and heritage of this great institution and the notable contribution of
some of'the great Judges. Your Lordship has lived up to the high traditions.

Your Lordship while discharging judicial duties has had the opportunity to
be posted at various places within the State and also had the occasion to discharge
function on the administrative side while being posted as Dy. Secretary, Additional
Secretary and even as a Secretary, Department of Law and Legislative Affairs,
Government of M.P. Itis by garnering this experience that Your Lordship was able
to undertake the righteous task of dispensation of justice.

Though Your Lordship's tenure as a Judge of this Court was for little over
three years, however, Your Lordship's legal acumen and knowledge have left a
lasting impression on all of us and it was a privilege to argue before Your Lordship.
We were assured of getting a patient and fair hearing and I am sure that Your
Lordship would look back at the last 30 years and be certainly satisfied that it was
awell played innings.

I, on behalf of the State of M.P., its law officers and on my behalf, convey
best wishes to Hon'ble Justice Shri A.K. Srivastava and his family and pray that
they lead a happy and peaceful life ahead.

Thank you.

Shri Raman Patel, President, High Court Bar Association, Jabalpur,
bids farewell :-

gSIT JeNMG H ST o1 & d18, JUIce 3 AR RIefl Ui &= & q1a, A1
T, SaRa S B 5T A a1 ZUL T Bl Al oIfhd 39 Siia dl BHYH ALl @
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off | 1. & AL A IR U ¥ Hogd Widq H Al I AR Sia &l Hal-l, §9
TR H fRiyax & | Rifdd S5 9§ ofdR & o =[11erd I Sfol b ggal 19 o a1d
2 | AR WHeT b 9 fieadr 8, AR Sl BT, URAR BT, AT bl VT o 1T & b
AR 1 H1 th eREd T el T8 2 |

5 Uab. SaR<Ig AT8d SHYT ERERIGR IR H dod o AR Ifed Fvi <
o | fpl ¥ UeT Bl 37U Pord W IBIA JHAA el Ugarl & | Sl 3o Forg g
T2 AT T Sl Q11 &l Bl Sellell § 4 Sl {071 o, g8) < o 37k STy Sl 849
S TIRE X U <l € |

£ Q& sNar<ia 9Ted o g4 fbol 1 uRReIf™l , Jef a6 6 S=a <
STfSraaT e & UTRIBRY 81 @ AT A% I7a fhe) #_9et BT ofdx & by rferaaar o
AR & ford Ml S@ daR 3 A7 S99 (AT U H 49 370+ Sl 3R ATt & rey
T 8 Tl g9 T8 D A1 G, [ DI U0 Qa7 iR F8 7 fb 'l U8 Wl Hal &
WA S G Al ud TR ' 8 9ol S H g Ho | AR et 7 9
=TSl o, T8 B SMATIRINTOT IR S el & UaTOsR 4T 89 AT & 1T § Ps aR
3 &, I AN & AT G 8 & A1eT U I R 41 Uab. #aRd St 7 Sl 2
OIS f&m, I 1 IS Ugfoard SR & I ddx A Fherd of | $81 dKl Dl AP D
3R JU=YT T fe@nd gY S2iH 9R & |1 Sl AIEEd g9g 8, IR & A1 Sff S
roeTg+ & B, # IRie & o wfasy #§ ft 9 g 9R ¥ a1 32 3IR ST 98
qRGIR NI IR T 89 B Sl 89 3fT6l IR 8 &, AN & sRad 9 | Uh
IRR 7 HEl 8 fd "GaT T F Joidl & S8 8AR 83 H§ — el TdIg F 9ol & S
TAN 89 H, BH I He B © Y HA H” | 21 $NaR<id Sfl & <At 8 o= 89
I8 AT T & |

H ST AR W, AR gR BT AR ¥ Ud G IR & Tl DI 3R ¥ AR
HEY ST B AT TFaiTl o1 3R I 9 a7 & forg ggare ad gU 1ol faarg FHRIs 4
B I9d Sl R T 8] ©, olfch 319 ga-I—d1 5 SF H 4, 3fToT 1 I 98 78 ST & &
fegd €, 3R 92 3R <9 a4 P U U UR QT Sl H FHS b a8 aST Hedv]
BT | 781 Teal & ¥7eT # QU 91 i foRT < € |

Iga—9gd YIaIq |

Shri Dr. Vijay Kumar Choudhary, Chairman, State Bar Council of
M.P., bids farewell :-

3ITST &H =JTaTfafar it o1Raet HAR sfaTcad ATed &1 faes < 3@ & | J Wurd 3
v MfaRad fTer =amameier <8 | #1319 Sitae # Si argwa e & 715 3fiR Aqeasiy
3R Refiw < arel, 3 A Aol 91 gRea A e € | 8 @ 95 B © oiR 2IasiReE
A 814 €, A 9 R ARd €, 9 AR 81 8, A 91 et H 98 SR 2 |
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3RSl AR NaR<Td AEd 95, AqegasR, Rellh 3R IR A AN Pl FHS |
JHIT TS| Il 3R I8 < H BIc H YRR BT & | SHBT <l <Iall Bl ggd (o1 ]
2, U dl U FATSC DI AR TAX AU AR P, SHDI QR I 37T G of AR IHBT

IR H 379 SHH < $9H AMYDT BB el Sf1dT | SHH 37T TORTH Y SR, FRY G
3MIRT =T 3R I BTSN 8T HH 3Md T THI <@+ DI Al 2 |

IRae AR Sl aad |Ied &I Tl USRI & SR 4 WRYR TR,
FER 3R Refits I urn | RAfda 5191 9 gRPIC Sl 9941 U I$1 Hic I & 3R
SRRTC BISHIC TSl g1 SEH ANAT BISH © | A ST Yo T8l Bl AR IR BISRTe
¥ fafeadl I g 81 9l & | g1 GHIEd &l I Ug &, e &1, 988 $iod Ug |
BB S A1 TAdR WR el ol R & | <ifeb 317 AT 8T €, 3177 AT 'S 391 ©
ST S 9 UG R W&} AT Wi A ST SIS dRl € | AT BT 1T ol Ferd g,
AP AR T & |

¥, 3Rael HAR #Mamd S § e IR BRI B 3R F I Ui IR Fadvell &,
b R 310 IR BISRAE H 3T, T8l BT FaRARI 4T ST | T BT |l § 37edel g, Hiret
TR ¥ AT 37731 AR | FBT W) BHAN T gpIell Pl A &1 &I AR AT A 59 [IaTS B Fell
# T8 e © o goer o Spfasd 1 ufrferd eRa <2 | 3md ues ' WY £ H, smuet
|HY el AT 39 IR & o) A, gaviell @ forg Al 3R =mgurfersdT & ford | |

g9 980 g1 © & I 62 ATl &1 SH JHR I 7, 31 70 ¥ Bl AT VST 81 T8
21 70 AT ¥ gl fhell =ramefier &l RerR 781 8F1 =a1fed, 62 O G© |AST ©f ol
3T | § QT 31TUhT S I8 8 Whid U, ThaH I I & AT, 62 BT F1 &, not less than
70 BT TIRY ToIF F1, 70 A DI IF db A9 B forar ST =y &R R
government REER AT & AT I oA 3IR B8 HIC DI AT & I9H!I Ward of 70 a9
DI Y TH | § 72 AT BT SH BT g, Gd ddBTed DR &l §, TS € DIc H Iedl 5 | AHT
TE! 37T o U & STHI BT G1 3T I BT, 62 ATl H RERRHT, Hd TART BISHIC
GeH DX | H 37U] 99 fAaTg & &9 # 37U ATy Bl DI BAAT B H12f U A DA
HRAT & b T8 3MUDT W, T I, 3T VN 8 37 IR I I8 AR F AN FHAE
Tl V8 |

So kind of you thank you very much.

Shri Manoj Sharma, President, High Court Advocates' Bar
Association, Jabalpur, bids farewell :-

We have assembled here to bid a fond farewell to Hon'ble Shri Justice
Akhil Kumar Srivastava on the day of his demitting the office of Judge, High
Court of Madhya Pradesh.
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My Lord Justice Akhil Kumar Srivastava was born on 05 August 1959 in
District Gorakhpur, Uttar Pradesh and did his higher education from the prestigious
Allahabad University, wherein he graduated in Law in the year 1983.

My Lord Justice Akhil Kumar Srivastava joined Madhya Pradesh Judicial
Service on 19 December 1985 as Civil Judge Class Il and after earning promotions
was appointed to Higher Judicial Service on 31 May 1997. My Lord has held various
offices in legal administration, such as Deputy Secretary, Law & Legislative Affairs
Department, Bhopal; Additional Legal Remembrancer & Additional Secretary, Law
& Legislative Affairs Department, Bhopal; Secretary, Law & Legislative Affairs
Department, Bhopal; Law Officer, State Economic Offences Investigation Bureau,
Bhopal; Principal Registrar (ILR & Examination), High Court of Madhya
Pradesh, Jabalpur, besides other Judicial Offices.

My Lord Justice Akhil Kumar Srivastava was elevated as Judge of this
Hon'ble Court on 19 June 2018 and has been performing the duties, functions and
responsibilities of the high office ever since.

It has been a common experience of all the members of the Bar that it has
always been a pleasure to appear in the Court of My Lord Justice Akhil Kumar
Srivastava. The courtesy and politeness and easy manners with which My Lord
dealt with the advocates and the litigants appearing before him, has been
remarkable. Today, while demitting the high office of Judge of this Hon'ble Court,
My Lord can positively look back and be satisfied of a job well done.

I hope, My Lord will be able to make the best use of the additional time
provided by retirement to pursue his hobbies and spend more time with his family.

We are fully hopeful, though My Lord is demitting office of Judge, High
Court, but he shall be contributing to the legal community and society at large and
be putting his rich experience and knowledge to good use for the benefit of the
society.

On behalf of High Court Advocates' Bar Association and on my own
behalf, I wish Godspeed to Hon'ble Shri Justice Akhil Kumar Srivastava in all his
future endeavors.

I wish Mrs. Sarita Srivastava and Hon'ble Shri Justice Akhil Kumar
Srivastava, abundance of happiness, peace and good health.

Thank you.




J/145
ShriJinendra Kumar Jain, Assistant Solicitor General, bids farewell :-

3TTST &9 IR 311 3TRael HAR #aRad &1 W, e vd A faars
T UHITEU T |
IR #M 3RIel FAR AR B =R Har H1 1ol sifcd fad g, 3

qTeT T UREc Ud fawge & 3 Wa s ©Y I I8 & 12, 75 Soll, 98 Sl & A1
31T JATATHT IR HaT BT STTER e arern 2 |

7 RIS FAR AR BT ST AT T 1959 H IRAIY & AR U< &
i fSTeT MREYR & G2MTT I URY §8 © | A—{0dT Ud qRaR & AR YT H)
AT @1 ufas A H 9999 & st AF & A1) 90 =7 Siad, A1a—far &1 acaed
Tq fR1eTeh] 1 ARG & A1 UTIfies I 11T gl §aTT Sila g 8N [E%eT M8H 3 Taer
IR T | qIRATRS SHae BT Yg¢ -1 Td AUAT Pl ATHR B @ ol =11 HaT &1
AregH = fohar | fr 1985 H FagR IRENe & U WR ygfae arex Atherdn fford
BT | =TT AT § A & YA W BT I {FRAR ST T 1T | 31Id U&T IR 37+
T 1 ST U2l & 3iidh I IR faReRd Y UTHT BT Ufer Heducel Sed =Ty
& IR & TRITA U8 IR USRS Ba) 19 S 2018 | AU & U< T frded
PR gY faTa 3 aut H o Al # eria vd Rerar 9 iy aika &R yeer & s
eThIRI T =T Yaed (o |

STTa &1 URd Uel URAIRITE 2, 89 31121 R & HIdl Sl GREl A 9R_T 8,
I AT UG GETT BT AT AT &5 & AT FHISTD Sia b J= &l bl 41
Hel, S BT & 7T § U AR 9, IRT WRPR B AR W, Bl fAfer AfeprRar o
3R ¥ JAMYHT &I A WHTT BT 8, d 3MID Iourdel HId= DI BIAAT ST 5 |

A :

Shri Aditya Adhikari, General Secretary, Senior Advocates' Council,
Jabalpur, bids farewell:-

My Lord Hon'ble Justice Srivastava was sworn in as a Judge of this High
Court on 19 June 2018. He has a tenure of almost 36 years in the Judicial Service.
Justice Srivastava has a very pleasing personality and has been liked by one and
all. He treated the lawyers with utmost politeness and has also been very kind to
the junior advocates. Justice Srivastava has an ability to run the Court proceedings
with great dexterity and has passed several judgments which have settled
propositions of law.



J/146

My Lord Hon'ble Justice A.K. Srivastava has disposed off several cases
without compromising with the quality of judgments. Looking back, I feel that
Hon'ble Justice Srivastava has lived up to the expectations of the legal fraternity.
The lawyers would surely remember Hon'ble Justice A.K. Srivastava as a very
hardworking and sincere Judge.

It is apt to say that retirement from active service is not a retirement for-
ever. It is a beginning of a new chapter. I wish My Lord all success for his new
assignments.

Hon'ble Sir, you will always be remembered for your accomplishments.
Thanks for your years of hard work and dedication to the Institution. On behalf of
the Senior Advocates' Council and on my own behalf, I wish Your Lordship a very
happy and fulfilling retirement and at the same time wish you all the best for a new
assignment.

Thank you.

Shri Veer Kumar Jain, Convenor, Ad hoc Committee, High Court Bar
Association, Indore, bids farewell:-

Milords, detachment of long associate and giving him farewell is always a
painful moment but it is obvious and is the rule of nature and practice. My Lord
Justice Shri A K. Srivastava has been a part of our Institution and judicial family
since last more than 35 years, when he first joined Judicial Service in the year
1985. Rendering successful, competent and unblemished judicial service for long
more than 35 years, itselfis an achievement and is a matter of great satisfaction for
any person like My Lord.

My Lord Justice Shri A.K. Srivastava was born in the month of August,
the month itself by name is glorious and magnificent like the personality of My
Lord. After completing his education, His Lordship joined Judicial Service as
Civil Judge on 19 December 1985. My Lord Justice Shri A.K. Srivastava in the
course of time promoted as Civil Judge Class-1, ACJM, CIM, Additional District
Judge and District Judge. My Lord Justice Shri A.K. Srivastava was given
Selection Grade and Super Time Scale. My Lord has successfully discharged his
duties while posted as Deputy Secretary, Legal Remembrancer, Additional
Secretary, Law and Legislative Department; Law Officer, Economic Offences
Investigation Bureau and Principal Registrar (ILR & Examination). In view of his
long tenure and judicial experience and competence, he was elevated as the Judge
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of this Hon'ble Court on 19 June 2018. Having completed successful tenure of
more than three years as a Judge of this Hon'ble High Court, today My Lord is
retiring. On this occasion, I may mention that we shall miss a good Judge and a
good human being.

I hope and wish that My Lord Justice Shri A.K. Srivastava shall now find
more time for himself, his family and for the well being of the society. Even after
his retirement he shall always remain a part of our judicial family.

I, on behalf of the High Court Bar Association, Indore and on my behalf
wish Your Lordship good, healthy and active life.

Thank you.

Shri Dilip Awasthy, Secretary, High Court Bar Association, Gwalior,
bids farewell:-

5 TR 1959 BT TRGYR STel H ST AT =TI 211 U, #aaqd geredra
freafqene & fAfy wde @1 &t 1983 3 UMKy R HegvQer <A1 War # a¥ 1985 H
IR | I IWRIT FRAR =TI 7 WR IR B g [Tsheied AdTblal iR Pl 3iR
F1d & U FAYT & Ufahel W@y f31d 19 T 2018 Bl ALAYSY Sod AT B
=TT T & |

AR R[S 2 U, sharad &1 A9 ay 3 31fdd BT dridTe W S gd
IRIY R dS1T Ufdd & WU H g9 9l 7 <@ | a9 f6dl 9T 89 @, A g1

IS H 370 B BT (de DIeTerqdd BT 73T | AT §IRT 39T HeI e 2rgef
& fa1 U Agifarep 29l 3o+ Sadie # oid g3 Pl 73 o fb —

"I am fully conscious and aware of the expectations and responsibilities
approaching my way. I am sure that with my work ethics along with the guidance
of The Hon'ble Chief Justice, senior Judges of the Court and valuable support of
this experienced and accomplished Bar I will be able to discharge my duties and
responsibilities.".

9 AGITA® 29T BT QU UTer el Y MMId §RT 3T BriahTet 1ol ot fora
T | TR S2a STy IS He o 3fede] 3R [YUl feaadt IRaR & 3R 4
H 37U PRI, T AR AHEHA SIE Siad B BT BRAT & AR AT PRAT g [
YT ARTGL 3R FEART WAy # 1 84 fAerar 297 | 31TaT 317y =A1fies a1 9 favd
g €, uRaiRe 1 & q8d MuaT ATel &4 §He ferdr e, Ui S & &1ef §
39T qTofl T §1 QT TSI & 12y favm™ <1 & o —
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IOl ST ATET B BHR AT X8 af
= S fbg el & f37ee &1 2 81 oY |

gYdIq |

Farewell Speech delivered by Hon'ble Mr. Justice Akhil Kumar
Srivastava :-

Good afternoon to all present on this occasion.

I'am overwhelmed by the kind and generous words of appreciation, all the
esteemed speakers have spoken about me. I do not know how much I do deserve.

I will be demitting my office, leaving behind some very fond memories
and this noble profession. At this juncture, I have mixed feelings, I am happy,
because [ owe to this High Court for selecting me as a Civil Judge 36 years ago and
also for elevating me as a Judge of this prestigious High Court.

I also feel sad because I am leaving behind something which I have been
doing from the last 36 years.

Nevertheless, I am truly honoured to serve this Institution which has had
such a glorious history of Judges achieving great heights.

I was posted in different places in the State in different capacities; from
Civil Judge Class-II to Principal District Judge, as Secretary in Law Department,
Law Advisor at EOW and as Principal Registrar and finally as a Judge of this High
Court.

Through these years, having been posted in different places and
capacities, I have been fortunate to have had associated with a lot of persons who
impacted my life and profession in many positive ways.

I would like to take this opportunity to thank and acknowledge the support
and encouragement that [ have received from all my seniors, colleagues, staff and
near and dear ones. Unfortunately, due to paucity of time [ have to be concise.

I'am grateful to Hon'ble Shri Justice Hemant Gupta, the then Chief Justice
of this High Court and present Judge of the Supreme Court, who administered the
oath of this pious office to me and I feel pride and privilege to have shared Bench
with His Lordship.

I feel pleasure to have had sat in the Division Benches with Senior Judges
of this Court who have always been kind to me and who have left unmatched
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impression on me regarding knowledge and working. [ learnt a lot from them and |
am thankful for their guidance.

I'was fortunate to have a fine set of persons as my colleagues on the Bench.
I cannot overlook my brother and sister Judges for their kind co-operation and
support throughout.

I have always received full support and affection from Members of Bar at
the places where I had been. I am thankful for their cooperation.

I will always be indebted to my parents late Mr. B.L. Srivastava and Late
Mrs. Kiran Srivastava and their blessings. I am grateful to my maternal uncle late
Mr. Bhagwan Dayal and maternal grandfather and grandmother without whose
blessings it would have not been possible for me to have achieved success in my
career.

My wife Sarita has been my support system since the beginning of my
career and [ am very grateful that she has supported me through all stages of my
life. My daughters Smriti and Stuti have been constant source of inspiration. I
have constantly received support from my brothers:- Anil Kumar, Arun Kumar
and Anurag Dayal and all family members.

I'am thankful to the Registrar General and Officers of the Registry.

I am thankful to all the staff members; Registrar General and officers of
the Registry. I have had hands in the District Judiciary and in the Registry. [ am
also thankful to Dr. Sonkar by whom I was given full medical assistance and advice
whenever [ needed.

My address would be incomplete without thanking the people who have
worked hard tirelessly to ensure that I perform my duties and functions smoothly.
I am thankful to all the staff members; I have had hands in the District Judiciary
and in the Registry while I was posted there.

I am fortunate and thankful to have had such a supporting staff during my
tenure as a Judge of this Court, APO attached to me and all officers and staff
posted in protocol section, Secretarial staff, Reader, technical support staff, driver,
P.S.Os. and the working staffin my Court and at my residence.

In my brief stint during the tenure of Hon'ble Chief Justice Shri Mohammad
Rafiq, I have been fortunate enough to experience his cordial brotherhood-ship.
He is thorough gentle, simple and humble person and his practice of taking
everyone along together is par excellence and worth imbibing. I thank him for his
support, guidance and motivation.
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In the end, I express my thanks to all the persons present on this occasion. I
wish everyone achieves great heights and success in their lives and future
endeavors.

Thank you very much.
May justice always prevail.

JAT HIND.
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L.LL.R. [2021] M.P. 1463 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice Dr. Dhananjaya Y. Chandrachud &
Mpr. Justice Hrishikesh Roy
CRA Nos. 590-591/2021 decided on 22 July, 2021

SOMESH CHAURASIA ...Appellant
Vs.
STATE OF M.P. & anr. ...Respondents

A. Criminal Procedure Code, 1973 (2 of 1974), Section 389(1) —
Revocation of Suspension of Sentence & Grant of Bail — Held — Respondent
No. 2 was implicated for offence u/S 302 during the period when his sentence
was suspended and despite order u/S 319 Cr.P.C. Respondent No. 2 evaded
arrest in contravention of the warrant of arrest issued by ASJ — Police have
been complicit in shielding Respondent No. 2 — Criminal antecedent of
Respondent No. 2 and prior conviction for murder u/S 302 IPC was on record
—High Courterred in dismissing the application for revocation of suspension
of sentence and grant of bail - Respondent No. 2, whose spouse was an MLA,
was provided security by State — A clear case of cancellation of bail was
established — Bail granted to Respondent No. 2 is cancelled — Applications
filed by State and appellant is allowed — Respondent No. 2 directed to be
shifted to another jail in M.P. to ensure fair course of criminal proceedings —
Appeal disposed. (Paras 29,35 & 37 to 39)

@. qUs HlHar Gfedr, 1973 (1974 &7 2), €IIRT 389(1) — TUSIRT &
faeiq &1 gfagsvor g oo g<rd &1 wrEr — affaiRa — gwaeff . 2 &)
99 AT B TIRT ol SAPT qUsSIQ Y feifad o1, €RT 302 & AT JURTET B
forg snfera fdam =T o ve Y. @1 ORI 319 & AW d MY & dE9Q
gaeff &. 2 sifaRad w=1 =rarefier gRT o) AREWRY 9Re @ Seeias d ARy
A a1 &1 — yadl . 2 B qaF A gfer ge—oReEll @ — ueff % 2 @1
TR Ydgad Yd WIS H. @I ORI 302 & Favd s & forg <ivlifg
I UR ofl — S=a AT A qvSIRY @ fdiad & yfadarer @ forv amdes
B GRS B U SHFd Y b3 3 e 3 2 — yaedl &. 2, g ueh ta
THUAT. ofl, Bl IS GRT GREAT UG Y T3 off — AN I§Q I BT (P WK
BT T far = o — gueft &, 2 & yeH 9 ¥ S IS — IS gd
Jrdierefl §RT YA 3ded Ao 6 TR — <1fds® srRiaifal a1 frus sriyvme
@I ghRad o1 @ fag g@eff . 2 &1 7.9 @1 gad oa 7 49 9F 2g
FrefRra fear T — srdiar PR |

B. Criminal Procedure Code, 1973 (2 of 1974), Section 389(1) —
Suspension of Sentence — Grounds — Apex Court concluded that in cases
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involving conviction u/S 302 IPC, the sentence should be suspended only in
exceptional circumstances — Mere fact that accused who were on bail during
period of trial, did not misuse their liberty is not a sufficient reason for grant
of suspension of sentence post conviction — If accused misuse their liberty by
committing other offences during suspension on sentence u/S 389(1) Cr.P.C.
they are not entitled to be released on bail. (Paras 31,32 & 36)

. QUS HiHIT Wfedr, 1973 (1974 &7 2), €TIRT 389(1) — QUSIRIT &I
feig — arene — wal=a <arred A fssffa fear 2 6 o8 gavon & o
HALEH. B URT 302 B Jqid INAlE dqdfed 8, IvsQe Had AUdifed
gRRerfaat ¥ & fefaa fear s afee — 9= 98 a2 & sifgaa wit fs
faraRor &Y 3@afy & SR SEd R o, 3 AU WA AT ST g@uAIT 181 fha,
g @ 915 TSR &7 feias UsH & @ oy & g« sror 78 @ —
afe YT U4, D IR 389(1) B AW d IUSIQY & e & IR 3=
AURTET BIRT B SD] WAFAAT BT GHUANT A 2, 4 WHFd W) BIS oI B
EHAR T8l © |

C Constitution — Article 50 — Judicial Independence — District
Judiciary — Held — Constitution specifically envisages the independence of
district judiciary — Article 50 provides that State must take steps to separate
judiciary from executive in public services of the State — Judicial independence
of district judiciary is cardinal to the integrity of entire system — District
judiciary operates under administrative supervision of High Court which
must secure and enhance its independence from external influence and
control — Judiciary should be immune from political pressures and
consideration. (Paras 40 to 45)

T GIaEmT — sigeeT 50 — % ¥WaaFdar — forar Iragrforsr —
aiffreiRa — dfdem e ~maufasT 1 waaar faffds wu 9 aRafeua
AT © — V< 50 I8 IUS T BT © [ 5T DI AP A3l H —ArAUTfADT
@ dRIUfIST 9 yd d3A & fay Isa I Hg9 SoM Ay — foqar
SmaTfer®T &1 =fie wW@dadr 9yvf d3 @ r@sar & fag qer & — e
STt S2d AT & 9maf1d R & efia srf el 2 fod arsd
gard SR a0 9 SEdl WaAdr & GRS &A1 U9 g dnfey —
ATUTferaT RTST-fae g9mal R f=aRl d g si=m Ay |

D. Judicial Independence—Held — ASJ expressed his apprehensions
that accused persons are highly influential political persons and he has been
targeted with false charges and that in future any unpleasant incident could
happen with him — SDOP also made complaint against ASJ before Registrar
General — The complaint made by SDOP and order passed by ASJ be placed
before the Chief Justice, who is requested to cause an enquiry into the matter.

(Paras 9, 21 & 46)
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174 1% wadar — affaeiRa — sifafRed a3 =mrarefrer 9 st
AR HIY 3Ifeadd &1 2 & ARRFToT St gwraemell rorifae aafad @
Ud S AT Rial @ e 99 AT @ vd Aafasy § S9e areT als iy
e gfed 8 dad! & — vasidl 3 Y INRgR o9 Ra & auet sifafRaa a9
<UrATENTT @ fawg Rierad o — tadisnd gRT & 1 Rrerag vq afalRed a9
IraTefer gRT UIRT MR e &1 &g ARNfy weied & wae Y@ 131, =4
A BT S1d S ST IR fHam |

Cases referred:

(2014) 9 SCC 177, (2002) 9 SCC 366, (2009) 3 SCC 492, (2002) 9 SCC
364, (2014) 10 SCC 754, 1996 Supp SCR 477, (2003) 10 SCC 195, 2021 SCC
OnLine SC463.

JUDGMENT

The  Judgment of the Court was delivered by
DR DHANANJAYA'Y CHANDRACHUD, J. :- This appeal arises from an order by a
Division Bench of the High Court of Madhya Pradesh dated 23 July 2019. The
High Court declined to entertain two application - IA 6837 of 2019 filed by the
State of Madhya Pradesh and 1A 5781 of 2019 filed by the appellant - seeking a
revocation of the suspension of sentence and bail granted to the second respondent.

2. The second respondent has been convicted of an offence punishable under
Section 302 of the Indian Penal Code (“IPC”) and sentenced to suffer imprisonment
for life. By an order dated 3 February 2016, the High Court directed that the
sentence shall, during the pendency of the appeal, remain suspended under the
provisions of Section 389(1) of the Code of Criminal Procedure 1973 (“CrPC”).

3. Two applications were moved before the Division Bench of the High
Court (IA 6837 0f 2019 and IA 5781 of 2019) for cancellation of bail and revocation
of the order dated 3 February 2016 suspending the sentence of the second
respondent. These applications for bail were filed by the appellant and by the State
of Madhya Pradesh. The appellant sought cancellation of bail on the ground that
after the sentence was suspended, FIR No 143 of 2019 was registered against the
second respondent at Police Station Hata, District, Damoh, in which he is
implicated in the murder of the appellant's father. The State of Madhya Pradesh
sought cancellation of bail on the ground that:

(1) The second respondent has two other convictions against him on a
charge of murder;

(i1) The second respondent has been convicted of another crime for
offences punishable under Section 399 and 402 of the IPC and
Section 25 (1) (1B)(a) of the Arms Act; and
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(1i11))  An FIR has been registered at the behest of the appellant alleging
that the second respondent is involved in the murder of his father
during the period when he was on bail.

4. The application for cancellation of bail which was moved by the State of
Madhya Pradesh sets out the criminal antecedents of the second respondent.
Paragraph 8 reads as follows:

“8. At this stage, it would be relevant to detail the three
convictions suffered by the appellant. The same are detailed
hereunder:

(a) It is submitted that in the first crime, the appellant
committed the murder of the deceased Rajendra Pathak on
13.10.1998 who was going on his scooter and was confronted
by the appellant and co-accused Chandu Thakur who were
coming on a motorcycle from the opposite direction. At the
relevant point of time the appellant Govind Singh fired through
Katta on the deceased Rajendra Pathak which hit the deceased
on his chest. After receiving the said shot the deceased ran to
save his life and on noticing the same co-accused Chandu
Thakur fired a shot which hit the deceased on his back. The
deceased Rajendra Pathak succumbed to the said injuries.
Based on the said incident, session trial was instituted and
appellant was convicted for the murder of Rajendra Pathak and
sentenced to life imprisonment by judgment dated 30.09.2008.
It is thereafter Cr.A No.2353/2008 was filed by the appellant
before this Hon'ble Court. It is also relevant to mention herein
that the similarity of the present case with a case relating to
deceased Rajendra Pathak is that the deceased in the present
case Pappu @Ramakant Pathak and Kailash Pathak were all
belonging to the same family.

(b) It is submitted that in the second crime, the appellant
along with others committed the murder of Munna Vishwakarma.
Based on the said incident, Sessions Trial No. 113/2005 was
instituted and the appellant was convicted for the murder of
Munna vide Judgment dated 27.10.2015. It is thereafter,
Criminal Appeal No. 3108/2015 was filed by the appellant
before this Hon'ble Court.

(c) To put it differently, it can thus be seen that the appellant
committed two crimes punishable under Section 302 IPC on the
same date i.e. 11.5.2004 viz. the present case in which Ramakant
Pathak and Kailash Pathak were killed and Munna Vishwakarma
inrespect to which Criminal Appeal No. 3108/2015 is pending.
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(d) It would also be relevant to mention herein that the
appellant committed another crime for offences punishable
under Section 399 and 402 of the Indian Penal Code and Section
25 (1) (1B)(a) of the Arms Act. In the said case too, the appellant
was convicted and thereafter filed a Criminal Appeal No. 1984/
2011, in which case also his sentence was suspended. It is thus
clear that the appellant has been a serious threat to the society
and that has been continuously committing criminal offences.”
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Paragraph 10 contains a reference to the FIR lodged on 15 March 2019 at the
behest of the appellant alleging that the second respondent has committed the
murder of his father:

5.

“10 Itis also relevant to mention herein that after grant of bail in
the said criminal appeals, the appellant has again committed
murder of one Devendra Chaurasiva on 15.03.2019 and an
F.L.R. to that respect has been registered against the appellant on
15.03.2019 itself for offences punishable U/s 294. 323, 324,
307,147,148, 149, 506 of I.P.C. Pertinently, since the deceased
died after registration of F.I.R., offence U/s 302 has been added
in the present crime. Copy of the F.I.R dated 15.03.2019 bearing
crime No. 143/2019 is filed herewithas ANNEXURE-R/1.”

By its order dated 23 July 2019, the High Court declined to entertain the

application for revocation of the suspension of sentence/ grant of bail. The

grounds which weighed with the High Court appear in the following extract:

6.

“...we are of the considered opinion that [.A.N0.6837/2019 &
1.LA.No.5781/2019 can be disposed of as per the statement made
at bar by Shri Ajay Gupta, Additional Advocate General for the
State that the State Government is further investigating the issue
on an application filed on behalf of appellant Govind Singh inter
alia stating that he has been falsely implicated. We, therefore,
direct that the investigation may be completed as far as possible
within three months but not later than 90 days. On completion of
the investigation, if the appellant is found involved in
commission of the crime, he be immediately taken into custody
and the procedure as prescribed be followed. It is also observed
that neither appellant Govind Singh shall threaten nor influence
the witnesses and the complainant side.”

After notice was issued in these proceedings on 18 November 2020, counsel

for the State of Madhya Pradesh was granted an adjournment on 11 January 2021 to
file a counter affidavit. In the meantime, on 12 February 2021, counsel for the
appellant apprised this Court of the fact that on 8 January 2021, the Additional
Sessions Judge (“ASJ”) at Aurangabad, issued summons to the second
respondent under Section 319 of the CrPC in the course of the sessions trial arising
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out of the charge sheet filed in FIR 143 0f2019. The Court was apprised that though
a warrant of arrest has been issued against the second respondent, he was resisting
arrest. The order of the ASJ summoning the second respondent to stand trial has
been placed on the record.

Somesh Chaurasia Vs. State of M.P. (SC) L.L.R.[2021]M.P.

7. Subsequently, when the proceedings were listed before this Court on 12
March 2021, the Court took note of an order dated 8 January 2021 passed by the
ASJ, Hata District, Damoh in Sessions Trial No 30 0f2019 (Addl. No. 143 0£2019).

8. The order dated 8 January 2021 passed by the ASJ specifically refers to the
criminal record of the second respondent, and is extracted below:

“Details of criminal records of accused Govind Singh are

accordingly:-
PS-Damoh Dehat
S.No. ?\Ir(l)me Case Under Sections
1. 150/93 147, 148, 149, 302, 34 of
IPC.
2. 173/94 393, 365, 34 of IPC.
3. 169/04 395, 396, 397, of IPC.
4 170/04 147, 148, }49, 302, 324 of IPC, gnd
under section 3/5 and under section
25/27 Arms Act.
5. 414/06 399, 402 of IPC, and under
section 25/27 Arms Act.
68/07 364, 34 of IPC.
390/07 384 of IPC.
S.No. 01/10

Under section 3(2) of the
MP Protection Act, 1980.

Under section 3(2) of the
MP Protection Act, 1980.

9. S.No. 02/19

10. | S.No. 08/19 Under section 110 Jaa.fau.

11. | S.No. 160/19 Under section 107, 116 (3)
Jaa.fau.

12. | 203/95 396, 386, 365 of I PC.

13. | 241/96 384, 34 of IPC.

14. | 44/99 384 of IPC.

15. | 168/2000 341,294, 506B, 34 of IPC.




LL.R.[2021]M.P. Somesh Chaurasia Vs. State of M.P. (SC) 1469

16. | 80/04 307, 34 of IPC.

17. | 171/04 394 of IPC.

18. | sSNo.01/13 Under section 6 of the MP Protection
Act, 1980.

19. | S.No.01/19 Under section 3(2) of the MP
Protection Act, 1980.

20. | S.No.07/19 Under section 110 jaa faa.

21. | S.No. 159/19 Under section 107, 116(3) jaa faa.
PS-Patharia, Damoh

22. | 56/92 294,323, 34 of IPC, under section
3(1-10) SC ST Act.

23 | 93/92 436, 34 of IPC, under section 3(1-10)
SC ST Act.

24. | 31/10 147, 341, 307, 506 of IPC.

25. | 157/93 295, 397 of IPC.

26. | 169/90 294, 506, 427 of IPC.

PS-Kotwali Damoh

27. | 578/98 307, 302, 34, 120 of IPC and
Arms Act.

28. | 214/16 147, 452, 294, 506, 34 of
IPC.”

The ASJ provided reasons in his order for taking steps in pursuance of the
provisions of Section 319 of CrPC to arraign the second respondent as an accused.

9. Thereafter, in his order dated 8 February 2021, the ASJ noted that though
he was taking action in compliance with the directions of this Court for ensuring
service on the second respondent, the process of the court was being obstructed.
The ASJ expressed a serious apprehension that the accused and the Superintendent
of Police (“SP”), Damoh had colluded with the subordinates of the latter “to frame
serious charges” against the judge. The accused, the trial judge noted, is a “highly
influential political person” and though false allegations had been made against the
judge for transfer of the case, the application for transfer had been dismissed by the
District Judge. The relevant extract from the order dated 8 February 2021 reads as
follows:

“The action in this case is being taken in compliance with the
directions given by Hon. Supreme Court expeditiously. But
accused persons are highly influential political persons and
have raised false allegations against me and made application
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for transfer of case before Hon. District Judge which was found
false and Hon. District Judge had dismissed the application with
cost and being contemptuous. But like accused persons, now
Police Superintendent Damoh had connived with his
subordinates and made false and fabricated pressure on me.
From the above such acts it is clear and I am confident that
accused persons with Police Superintendent Damoh had
colluded with his subordinates to frame serious charges against
me in future or any unpleasant incident can be done with me.”

10.  Adverting to these developments, this Court took serious note of the anguish
expressed by the ASJ on 8 February 2021 and noted in its order dated 12 March 2021
that:

“8. The order of the learned Additional Sessions Judge dated
8 February 2021 indicates that he is being pressurized by the
Superintendent of Police, Damoh, who, together with his
subordinates, is attempting to pressurize the judicial officer. The
judicial officer has expressed the apprehension that the accused
who are “highly influential political persons” have raised false
allegations against him and applied for transfer of the pending
case which was dismissed by the District Judge after it was
found to be false. The learned Additional Sessions Judge has
apprehended that he may be subjected to an “unpleasant incident”
in the future.”

11. The order of this Court dated 12 March 2021 took note of the fact that:

(1) Despite the registration of an FIR on 15 March 2019 where the
appellant had alleged that the second respondent was complicit in
the murder of his father no steps were being taken by the
investigating authorities to arrest him;

(1)  In this backdrop, it was the ASJ who was constrained to issue
summons to the second respondent under Section 319 of the CrPC
to face trial;

(iii)  Despite the issuance of warrants against him, the second
respondent continued to abscond; and

(iv) It had been stated during the course of the proceedings that the
spouse of the second respondent is an ML A and “all possible steps
are, therefore, being adopted to shield the second respondent from
the coercive arm of the law™.

Taking note of the apprehension expressed by the ASJ that he was being targeted,
this Court observed:
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“10. We take serious note of the manner in which the Additional
Sessions Judge, Hata who is in charge of the criminal case has
been harassed by the law enforcement machinery in Damoh. We
have no reason to disbelieve a judicial officer who has made an
impassioned plea that he was being pressurized as a result of his
orders under Section 319 of the CrPC. The State which had
moved the High Court for cancellation of the bail which was
granted to the second respondent as an incident of the suspension
of sentence on 3 February 2016, has failed to apprehend the
second respondent who continues to evade arrest. A warrant of
arrest was issued against the second respondent. Mr Saurabh
Mishra, Additional Advocate General appearing for the State,
states that a proclamation has been issued against the second
respondent under Section 82 of the CrPC on 4 March 2021 with
an award of Rs 10,000. Yet the second respondent continues to
evade arrest. The rule of law must be preserved.”

12.  In this backdrop, the Director General of Police (“DGP”) of Madhya
Pradesh was directed “to immediately ensure the arrest of the second respondent
and report compliance by filing a personal affidavit in this Court”. The DGP was
also directed to enquire into the allegations levelled by the second respondent
against the SP by the ASJ in his order dated 8 February 2021.

13. Notice was issued to the SP, Damoh.

14.  Inpursuance of the order dated 12 March 2021, the DGP filed an affidavit
stating that despite efforts to secure the presence of the second respondent, the
police were unable to apprehend and arrest him. The affidavit provided the
following details:

(1) After the ASJ by his order dated 8 January 2021, arraigned the
second respondent as an accused, an arrest warrant was issued
against him. Steps were taken by the Damoh Police to arrest the
second respondent from 8 January 2021. However, the second
respondent was absconding and evading arrest. As a result, an
award of Rs. 10,000 was announced for giving information on the
whereabouts of the accused;

(i1) The DGP directed the formation of a “special team” under the
Additional Superintendent of Police (“ASP”’), Damoh, to arrest
the second respondent to comply with this Court's order dated 12
March 2021. The Special Task Force, Bhopal (“STF”) was also
tasked to apprehend the accused. The affidavit details the steps
taken by Damoh police and the STF;
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(i11))  Provision of security was made for the ASJ Hata; and

(iv)  Anenquiry into the allegations levelled by the ASJ against the SP
in his order dated 8 February 2021 was entrusted to the Additional
Director General of Police (“ADGP”), STF, Police headquarters,
Bhopal.

15. Finding the explanation provided by the DGP for the failure of the police
to arrest the second respondent to be unacceptable, this Court in its order dated
26 March 2021 observed:

“2 We find the affidavit of the Director General of Police to be
completely unacceptable. It defies reason as to how an accused
who is the spouse of a sitting Member of the Legislative Assembly
has not been arrested despite being arraigned in pursuance of
the provisions of Section 319 of the Code of Criminal Procedure
1973 to face trial for an offence under Section 302 of the Indian
Penal Code 1860. An effort is being made to shield the accused
from the due process of criminal law. The Court was informed
that earlier, the accused was even given security by the police
though it is stated by Counsel for the State that it is now
withdrawn.”

16.  Accordingly, the DGP was directed to ensure that the previous order of
this Court dated 12 March 2021 is complied with, failing which this Court would
be constrained to take coercive steps in accordance with law. At that stage, this
Court was also apprised by counsel for the appellant that though the second
respondent had been summoned under Section 319 of the CrPC to face trial for an
offence punishable under Section 302, he continued to abscond. On the other
hand, security had been provided to him by the State of Madhya Pradesh.
Accordingly, a further affidavit was directed to be filed by the DGP stating:

(1) The date on which and the cause on the basis of which security was
granted to the accused,

(i)  Whether the security continues to be provided as on date; and

(i11))  If the answer to (i1) above is in the negative, the date on which
the security was withdrawn.

17 A further affidavit dated 3 April 2021 was filed by the DGP in compliance
with this Court's order dated 26 March 2021 explaining that:

(1) Pursuant to the steps taken by the Damoh Police and the STF, the
second respondent was arrested from a bus stand in Bhind District
on 28 March 2021. The second respondent was presently in the
judicial custody at SubJail, Hata District, Damoh; and
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(i)  The SP had recommended grant of security to the second
respondent in view of his enmity with several persons and his
political background. On the basis of the recommendation, the
second respondent was provided security of one officer on 11 July
2020. This was ratified by State Security Committee on 25
September 2020. The security was withdrawn on 9 January 2021.

18. On 6 April 2021, another affidavit was filed by the DGP detailing the
reasons for grant of security to the second respondent. The affidavit stated that:

(1) Smt. Rambai Govind Singh, who is an MLA, made an application
dated 3 July 2020 for providing security to her spouse (the second
respondent) “on the basis of his political background and enmity
with several persons”;

(1))  Asecurity officer was detailed to the second respondent on 11 July
2020;

(ii1)) A threat assessment report was sought from the SP who
recommended grant of security on 24 September 2020. The
recommendation of the SP was ratified by the State Security
Committee on 25 September 2020;

(iv)  Thereafter, a final order for grant of security was passed on 7
October2020; and

(v)  The ASP by an order dated 10 January 2021 directed the removal
of the security provided to the second respondent on the issuance
ofawarrant of arrest by the ASJ on 8 January 2021.

19. Mr Varun Thakur, learned counsel appearing on behalf of the appellant
has, during the course of his submissions, outlined the basis on which cancellation
of bail granted pursuant to the order suspending sentence is sought. Learned
counsel urged that the second respondent has been implicated in a serious offence
punishable under section 302 of the Penal Code after he was enlarged on bail. It
has been urged that the sequence of events indicates that despite the order under
Section 319 of the CrPC, the second respondent evaded the due course of law
despite a warrant against him and a proclamation. It has been submitted that the
investigating authorities were complicit in this and continued to protect the
second respondent whose spouse is an MLA. Despite the order of this court, the
DGP reported initially that the second respondent could not be apprehended. The
state had provided security to him despite the conviction of an offence under
Section 302. The order of the ASJ is a clear indicator of the police attempting to
pressurize the trial judge. Hence a cancellation of bail is warranted.
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20. These submissions have been contested on behalf of the State and its
authorities by Mr Saurabh Mishra, learned Additional Advocate General. Mr
Mishra submitted that the following sequence of events may be borne in mind:

(1) 15 March 2019 - an FIR was registered against certain accused
including the second respondent;

(i1) 13 June 2019 - a chargesheet was submitted to the competent
court. Though, the second respondent was named as an accused in
the FIR, the charge sheet did not name the second respondent as
further investigation was pending against him under Section 173(8)
of'the CrPC;

(i) 23 July 2019 - the impugned order was passed by the High Court;

(iv) 7 September 2019-a closure report was submitted before the
competent court absolving the second respondent;

(v) 24 March 2020 - a new government was formed in the State of MP
following a floor test in the legislative assembly on 18 March
2020; and

(vi) 8 January 2021 - an application was filed by the appellant under
Section 319 ofthe CrPC for the issuance of summons to the second
respondent to face trial. The State did not oppose the application.

It was urged on behalf of the State that there is no substance in the charge of
collusion since as a matter of fact, the State had not opposed the application under

Section 319 of the CrPC.

21.  Thesecond limb of the submission is that pursuant to the directions issued
by this Court on 12 March 2021, an enquiry was conducted by the ADGP and
STF, Bhopal. The ADGP in his report dated 22 March 2021 to the DGP stated that
no substance was found in the observations of the ASJ in his order dated
8 February 2021. The conclusions in the enquiry indicate:

“24. Upon analyzing the whole incident the following
conclusions are drawn :

(a) Ms. Bhawna Dangi, SDOP, had joined her new posting, 6
days prior to appearance before Hon'ble Court and it was
her first field posting.

(b) Ms. Bhawna Dangi, SDOP informed the incident with
herselfin the court to her senior officers.

(c) Superintendent of Police, Damoh, immediately apprised of
the incident happened with Ms. Bhawna Dangi to the senior
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most Judge of the District i.e. Hon'ble District and Session
Judge, Damoh on 06.02.21.

(d) For coordination at the district level between judiciary and
executive, the District and Additional Session Judge and
Superintendent of Police remain in touch. Under the same
protocol, the Superintendent of Police informed about the
incident to the District and Session Judge.

(e) During the enquiry, the Hon'ble Additional Session Judge,
Hata and both the JMFC, Hata were contacted but they
showed their inability to give any statement unless
permitted by the Hon'ble High Court of Jabalpur. In this
context on 17.03.21 an application was filed before the
Hon'ble Registrar General, Madhya Pradesh High Court,
Jabalpur.

(f) The application dated 12.02.21 filed by Ms. Bhawna Dangi
is pending in the office of Hon'ble Registrar General,
Madhya Pradesh High Court, Jabalpur and only after its
inquiry any comment can be given on the application filed
by SOOP, Ms. Dangi.

25 It is proved from the facts came in inquiry that the
Superintendent of Police has endorsed the grievance of his
subordinate to his senior officers which is a part of his duty.
No evidence of Superintendent of Police intention in
connivance with accuseds to level false charges is found
out.”

Based on the above report, it has been submitted that the SDOP had joined at her
new place of posting on 31 January 2021. On 6 February 2021, she appeared
before the ASJ and explained the efforts which were made to arrest the second
respondent. It is alleged that the ASJ was not satisfied with the explanation and
had made her stand in the court for over four hours and had insulted her. The
SDOP had expressed her desire to the ASP to resign from service. This incident
was narrated by the ASP to the JMFC, Hata who has attempted to sort out the
matter. Subsequently, the SDOP had submitted a complaint to the High Court and
had met the Registrar General on 12 February 2021. The order dated 8 February
2021 was made known for the first time when it was published in the newspapers
on 20 February 2021.

22 In this context, it has been submitted that the enquiry against the SP has
been conducted in pursuance of the orders of this Court and no substance has been
found in the allegations leveled by the judicial officer.
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23. The report of the ADGP states that though the ASP had denied
communicating to the JIMFC that, “it is an order of the ... Superintendent of Police
that the Magistrate... of Hata should be informed that SDOP Dangi is disturbed,
she is resigning, Sonkar Sahab to show some leniency”, he had communicated
with the JIMFC “to maintain better coordination between the Hon'ble Court and
the Executive" on his own accord. The relevant extract of the report is as follows:

“21. In this entire incident, the Additional Superintendent of
Police, Damoh communicated with the Hon'ble JIMFC's, Hata to
maintain the better coordination between the Hon'ble Court and
the Executive. During his statement, Addl. Superintendent of
Police admitted some comments mentioned in the order sheet
and denied some other comments. In his statement, the
Additional Superintendent of Police, absolutely denied some
references came in between the Hon'ble JMFC, Hata about the
Superintendent of Police, Damoh. He further states that
Superintendent of Police, Damoh didn't instruct him to
communicate with JMFC, Hata. He had discussed the matter
with both the Hon'ble JMFCs' on his own to maintain better
coordination between the parties.”

24, Mr Sidharth Luthra, learned senior counsel appearing on behalf of the SP
submitted that on 6 February 2021, the SDOP had made a complaint about being
humiliated by the judicial officer in court and the SP had informed the District and
Sessions Judge about the incident on the same date. On 7 February 2021, the
Registrar General of the High Court was informed on phone. On § February 2021,
the ASJ passed an order expressing his apprehension that he was being targeted in
the discharge of his duties. However, on the same day, the ASJ addressed a
communication to the SP making no such allegations. On 12 February 2021, the
Registrar General of the High Court was furnished with the application of the
SDOP and met her. The order dated 8 February 2021, it has been submitted, was
published in the newspapers on 20 February 2021. In this backdrop, Mr Luthra
urged that there is no substance in the allegation which have been leveled against
the SP.

25. Mr Shakeel Ahmed, learned Counsel appearing on behalf of the second
respondent has submitted that no adverse order may be passed against the second
respondent. At this stage, it may be necessary to note that an application for bail
was moved before this Court on behalf of the second respondent in IA No 50800
0f2021 in SLP (Crl) Diary No 21783 0£2020. On 1 June 2021, the following order
was passed by this Court:

“1 After arguing the application for bail, the learned counsel
appearing on behalf of the applicant (the second respondent in
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the Special Leave Petitions) seeks the permission of the Court to
withdraw the application for bail.

2 The application for bail is accordingly dismissed as
withdrawn.”

The IA was accordingly dismissed as withdrawn.

26.  Before we deal with the rival contentions, it is necessary at the outset to
advert to the correctness of the order passed by the High Court on 23 July 2019.
FIR No 143 0f 2019 was registered on 15 March 2019 for offences under Sections
294, 323, 324, 307, 147, 148, 149 and 506 of the IPC against several accused
including the second respondent. It was alleged in the FIR that the accused had
assaulted the victim, Devendra Chaurasia, by rods and sticks. The injured victim
having succumbed to his injuries, an offence under Section 302 was added.
Among other accused, the FIR named the second respondent. On 13 June 2019, a
charge sheet was filed before the competent court, which did not name the second
respondent. Investigation under Section 173(8) of the CrPC was kept pending
against the second respondent.

27.  Inanother case, the second respondent was convicted under Section 302
by the Sessions Court on 27 October 2015 against which he had filed Criminal
Appeal No 3107 of 2015 before the High Court. During the pendency of the
appeal, the sentence was suspended on 3 February 2016. In view of the allegation
that the second respondent had committed offence of murder when his sentence
was suspended, the State government filed an application before the High Court
for the revocation of the order suspending the sentence/ granting bail to the second
respondent. Another application was filed by the appellant. The High Court
disposed of the two applications by noting the statements of the Additional Advocate
General that the State government is further investigating the application filed by the
second respondent stating that he has been falsely implicated. The High Court
directed that the investigation may be completed as far as possible within three
months but not later, and if upon investigation the second respondent is involved
in the commission of the crime, he should be taken into custody immediately and
"the procedure as prescribed be followed”.

28.  On 7 September 2019, the police filed a closure report in relation to the
second respondent before the competent court in FIR No 143 of 2019 dated 15
March 2019. An application under Section 319 of the CrPC was filed before the
AS]J for summoning the second respondent. By an order dated 8 January 2021, the
application was allowed and the second respondent was arraigned as an accused.
Awarrant of arrest was issued against the second respondent. Despite the issuance
of the warrant of arrest and a proclamation, the second respondent was not
arrested. The order of this Court dated 12 March 2021 speaks for itself.
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29. The High Court by its impugned order dated 23 July 2019 allowed the
second respondent, who allegedly committed murder during the period when his
sentence was suspended, to continue on bail until his claim that he was being
falsely implicated was first investigated in ninety days. In adopting such a
procedure, the High Court has clearly transgressed into an unusual domain. The
High Court has in effect stultified the administration of criminal justice.

30. Section 389 (1)' of the CrPC allows the court to release a convicted person
on bail. The second proviso to Section 389 (1) of CrPC provides that where a
convicted person has been released on bail, it is open to the public prosecutor to
file an application for the cancellation of bail. However, the grant of bail post-
conviction is governed by well-defined procedures and parameters. The factors
that govern the grant of suspension of sentence under Section 389 (1) have been
discussed by this Court (speaking through Justice Kurian Joseph) in Atul Tripathi
vs. State of U.P in the following terms:

“It may be seen that there is a marked difference between the
procedure for consideration of bail under Section 439, which is
pre conviction stage and Section 389 Code of Criminal
Procedure, which is post-conviction stage. In case of Section
439, the Code provides that only notice to the public prosecutor
unless impractical be given before granting bail to a person who
is accused of an offence which is triable exclusively by the
Court of Sessions or where the punishment for the offence is
imprisonment for life; whereas in the case of post-conviction
bail under Section 389 Code of Criminal Procedure, where the
conviction in respect of a serious offence having punishment
with death or life imprisonment or imprisonment for a term not
less than ten years, it is mandatory that the appellate court gives
an opportunity to the public prosecutor for showing cause in
writing against such release.

15. Service of'a copy of the appeal and application for bail on the
public prosecutor by the Appellant will not satisfy the

1. “Section 389. Suspension of sentence pending the appeal; release of Appellant on bail.--(1) Pending
any appeal by a convicted person, the Appellate Court may, for reasons to be recorded by it in writing,
order that the execution of the sentence or order appealed against be suspended and, also, if he is in
confinement, that he be released on bail, or on his own bond.

Provided that the Appellate Court shall, before releasing on bail or on his own bond a convicted person
who is convicted of an offence punishable with death or imprisonment for life or imprisonment for a term
of not less than ten years, shall give opportunity to the Public Prosecutor for showing cause in writing
against such release:

Provided further that in cases where a convicted person is released on bail it shall be open to the Public
Prosecutor to file an application for the cancellation of the bail.”

2. (2014)9SCC177
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requirement of first proviso to Section 389 Code of Criminal
Procedure. The appellate court may even without hearing the
public prosecutor, decline to grant bail. However, in case the
appellate court is inclined to consider the release of the convict
on bail, the public prosecutor shall be granted an opportunity to
show cause in writing as to why the Appellant be not released on
bail. Such a stringent provision is introduced only to ensure
that the court is apprised of all the relevant factors so that
the court may consider whether it is an appropriate case for
release having regard to the manner in which the crime is
committed, gravity of the offence, age, criminal antecedents
of the convict, impact on public confidence in the justice
delivery system, etc. Despite such an opportunity being
granted to the public prosecutor, in case no cause is shown in
writing, the appellate court shall record that the State has not
filed any objection in writing. This procedure is intended to
ensure transparency, to ensure that there is no allegation of
collusion and to ensure that the court is properly assisted by the
State with true and correct facts with regard to the relevant
considerations for grant of bail in respect of serious offences, at
the post conviction stage.”

31. This Court in Ramji Prasad vs. Rattan Kumar Jaiswal and Anr’ has
observed that in cases involving conviction under Section 302 of the IPC, the
sentence should be suspended only in exceptional cases.

32. In Masood Ali Khan vs. State of U.P. and Ors." this Court has held that the
mere fact that the accused, who were on bail during the period of trial, did not
misuse their liberty is not a sufficient reason for the grant of suspension of
sentence post-conviction. This Court by placing reliance on Vijay Kumar vs
Narendra’ reiterated that all the relevant factors including “nature of accusation
made against the accused, the manner in which the crime was alleged to have been
committed, the gravity of the offence, desirability of releasing the accused on bail
after they have committed the serious offence of murder” must be looked into.

33 The High Court had suspended the sentence. We are not in these
proceedings called upon to consider whether the order of the High Court granting
asuspension of sentence was valid in the first place.

34 There are distinct doctrinal concepts in criminal law namely (i) the grant
of bail before trial or, what is described as the 'pre-conviction' stage; (i1) setting
aside an order granting bail when the principles which must weigh in the decision

3. (2002) 9 SCC 366
4. (2009) 3 SCC 492
5. (2002) 9 SCC 364
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on whether bail should be granted have been overlooked or wrongly applied; (ii1)
the post-conviction suspension of sentence under the provisions of Section 389(1);
and (iv) the cancellation of bail on the ground of supervening events, such as the
conduct of the accused during the period of bail, vitiating the continuance of bail.

35. The present case falls in the last of the above genres where bail was sought
to be cancelled on the ground that the second respondent was implicated in an
offence under section 302 during the period when his sentence was suspended.

36. This Court in Abdul Basit vs. Abdul Kadir Choudhary’, while discussing
the powers of the High Court to cancel bail granted to an accused under Section
439 (2) of the CrPC, has observed that typically the following conduct of the
accused would result in the cancellation of bail - (1) misuse of liberty by engaging
in similar criminal activity; (i) interference with the course of investigation; (iii)
tampering of evidence or witnesses; (iv) threatening of witnesses or engaging in
similar activities which would hinder the investigation; (v) possibility of fleeing
to another country; (vi) attempts to become scarce by becoming unavailable for
investigation or going underground; and (vii) being out of the reach of their surety.
Similar considerations govern the cancellation of bail at the post-conviction stage
under the second proviso to Section 389 (1) of the CrPC. This Court in
Pampapathy vs. State of Mysore’ , had held that the High Court had the power to
revoke the suspension of sentence granted under sub-Sections (1) and (2) of
Section 426° of the erstwhile Code of Criminal Procedure, 1898 (“CrPC, 1898”)
using its inherent powers under Section 561-A of the CrPC, 1898. The accused
were alleged to have misused their liberty while their sentence was suspended.
Sub-Sections (1) and (2) of Section 426 of the CrPC, 1898 are similar to Section
389 (1) of the present CrPC. It may be noted that in Pamapathy (supra), the issue
of cancellation of bail of a convict, by taking recourse to Section 561-A of the
CrPC, 1898, arose because the second proviso, which, now, has been added to
sub-Section (1) of Section 389 CrPC, did not exist under the earlier legal
framework. However, since the second proviso to sub-Section (1) of Section 389
CrPC., now, deals with the cancellation of bail, no inherent power, would be
required for revocation of suspension of sentence and bail granted to a convicted
person during the pendency of appeal at the appellate court. This Court in its order
passed in Ramesh Kumar Singh vs. Jhabbar Singh & Ors.’, has held that if the

6. (2014) 10 SCC 754

7. 1966 Supp SCR 477

8. “426. (1) Pending any appeal by a convicted person, the Appellate court may, for reasons to be recorded by
it in writing, order that the execution of the sentence or order appealed against be suspended and, also, if he is
in confinement, that he be released on bail or on his own bond.

(2) The power conferred by this section on an appellate court may be exercised also by the High Court in the
case of any appeal by a convicted person to a court subordinate thereto.”

9.(2003) 10SCC 195
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accused misuses their liberty by committing other offences during the suspension
of sentence under Section 389 (1) of the CrPC, they are not entitled to the privilege
of being released on bail. In that case, the accused was convicted under Section
302 of the IPC for killing the father of the complainant and during the suspension
of his sentence, when he was out on bail, he had committed the murder of the
brothers of the complainant. This Court set aside the bail that was granted to the
accused by the High Court.

37.  The present case was a fit case for the cancellation of bail by the High
Court. The narration in the earlier part of the judgment highlights the following
facets:

(1) The registration of FIR 143 of 2019 implicating the second respondent
in the murder of the appellant's father during the period when the
sentence of the second respondent was suspended after his
conviction of a prior offence under Section 302.

(i1))  Thecriminal antecedents of the second respondent;

(i)  The strong likelihood of the second respondent using his political
clout to prevent a fair investigation of FIR 143 0f2019;

(iv)  The truth in the apprehensions of the appellant having become
evident by the abject failure of the police to properly investigate
the FIR lodged against the second respondent on the allegation
that he had committed the murder of the appellant's father on 15
March 2019 after his sentence was suspended by the High Court;

(v)  The submission of a closure report by the police against the second
respondent absolving him;

(vi)  The order of the ASJ dated 8 January 2021 summoning the second
respondentunder Section 319 of the CrPC;

(vii) The second respondent having evaded arrest despite the issuance
of a warrant of arrest and a proclamation;

(viii) The failure of the law enforcement authorities to effectuate the
arrest of the second respondent in spite of the order of this Court
dated 12 March 2021;

(ix)  The peremptory directions issued by this Court on 26 March 2021
requiring the DGP to take necessary steps for compliance with the
previous order failing which the Court would be constrained to
take coercive steps in accordance with law;



1482 Somesh Chaurasia Vs. State of M.P. (SC) LL.R.[2021IM.P.

(x)  The eventual arrest of the second respondent on 28 March 2021
ostensibly from a bus stand;

(xi) The apprehension expressed by the ASJ in his order dated
8 February 2021 that he was being targeted at the behest of a
politically influential accused; and

(xi1)  The provision of security to the second respondent by the State
government at the behest of his spouse who is an MLA despite a
prior conviction under Section 302 of the IPC.

38.  The High Court mis-applied itself to the legal principles which must
govern such a case. The serious error by the High Court in its impugned order can
be considered from two perspectives. First, the High Court by simply disposing of
the IAs seeking cancellation of bail ignored material considerations which ought
to have weighed in the decision. Some of the events which we have narrated above
have undoubtedly transpired after the order of the High Court. However, taking
the position as it stood when the High Court considered the issue, a clear case for
cancellation of bail was established. The second aspect which is also of significance
is the impact of the order of the High Court. The High Court was apprised of the
fact that FIR No 143 of 2019 had been lodged against the second respondent. The
investigation into the FIR had to proceed according to law. Instead, the High Court
gave a period of ninety days to the police to enquire into the complaint of the
second respondent that he was being targeted and allowed the police to thereafter
proceed in accordance with law. This order had the effect of obstructing a fair
investigation into the FIR at the behest of the accused despite the nature and
gravity of the allegations against him. The events which have transpired since go
to emphasize the fact that the High Court was in grievous error in passing its
directions which were misused to defeat the investigation. The police submitted a
closure report absolving the second respondent. Thereafter, despite the order
under section 319, the second respondent evaded arrested in contravention of the
warrant of arrest which was issued by the ASJ. The facts which have been narrated
in the earlier part of this judgment indicate that the police have been complicit in
shielding the second respondent. The criminal antecedents of the second
respondent and the prior conviction on a charge of murder have been adverted to
earlier. The second respondent, whose spouse is an MLLA was provided security by
the State. The DGP was sanguine in informing this court that the second
respondent could not be arrested despite the directions issued by this Court. It was
only after this Court issued a peremptory direction indicating recourse to the
coercive arm of law that the second respondent was arrested, ostensibly from a
bus-stand. The material on the record indicates that an effort has been made to
shield the accused from the administration of criminal justice. The apprehensions
expressed by the ASJ in his order dated 8 February 2021 of the machinations of a
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highly influential accused evading the process of law are amply borne out by the
facts which have been revealed before this Court. There is no reasonable basis to
doubt the anguish and concern of a judicial officer. That the state did not oppose
the application under section 319 is a feeble attempt to justify the inaction of the
police. Unfortunately, the High Court failed in its duty to ensure that the sanctity
of the criminal justice process is preserved. This court has had to step in to ensure
that the rule of law is preserved.

39.  We accordingly order and direct that the order of the High Court dated
23 July 2019 shall stand set aside. IA Nos 6837 and 5781 of 2019 shall in the
circumstances stand allowed. The bail granted to the second respondent shall
stand cancelled. We also direct that the second respondent shall be moved under
the directions of the DGP to another jail in Madhya Pradesh to ensure that the fair
course of the criminal proceedings is not deflected.

40.  During the course of this proceeding, an enquiry was directed to be made
into the apprehensions expressed by the ASJ in his order dated 8 February 2021.
An independent and impartial judiciary is the cornerstone of democracy. Judicial
independence of the district judiciary is cardinal to the integrity of the entire
system. The courts comprised in the district judiciary are the first point of interface
with citizens. If the faith of the citizen in the administration of justice has to be
preserved, it is to the district judiciary that attention must be focused as well as the
'higher' judiciary. Trial judges work amidst appalling conditions - a lack of
infrastructure, inadequate protection, examples of judges being made targets
when they stand up for what is right and sadly, a subservience to the administration of
the High Court for transfers and postings which renders them vulnerable. The
colonial mindset which pervades the treatment meted out to the district judiciary
must change. It is only then that civil liberties for every stakeholder - be it the
accused, the victims or civil society - will be meaningfully preserved in our trial
courts which are the first line of defense for those who have been wronged.

41.  The functioning of the judiciary as an independent institution is rooted in
the concept of separation of powers. Individual judges must be able to adjudicate
disputes in accordance with the law, unhindered by any other factors. Thus, “for
that reason independence of judiciary is the independence of each and every judge”.
The independence of individual judges also encompasses that they are independent
of their judicial superiors and colleagues". This Court in Madras Bar Association
v. Union of India & Anr." speaking through Justice L. Nageswara Rao has
observed:

10. M.P. Singh, Securing the Independence of the Judiciary - The Indian Experience, Indiana International
and Comparative Law Review 10, No. 2 (2000): 245-292.

11. 2021 SCC OnLine SC463
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“29. Impartiality, independence, fairness and reasonableness
in decision-making are the hallmarks of the judiciary. If
“impartiality” is the soul of the judiciary, “independence” is the
lifeblood of the judiciary. Without independence, impartiality
cannot thrive. Independence is not the freedom for Judges to do
what they like. It is the independence of judicial thought. It is the
freedom from interference and pressures which provides the
judicial atmosphere where he can work with absolute commitment
to the cause of justice and constitutional values. It is also the
discipline in life, habits and outlook that enables a Judge to be
impartial. Its existence depends however not only on philosophical,
ethical or moral aspects but also upon several mundane
things—security in tenure, freedom from ordinary monetary
worries, freedom from influences and pressures within (from
others in the judiciary) and without (from the executive). The
independence of an individual Judge, that is, decisional
independence; and independence of the judiciary as an institution or
an organ of the State, that is, functional independence are the broad
concepts of the principle of independence of the judiciary/
tribunal.”

42.  Our Constitution specifically envisages the independence of the district
judiciary. This is implicit in Article 50 of the Constitution which provides that the
State must take steps to separate the judiciary from the executive in the public
services of the State. The district judiciary operates under the administrative
supervision of the High Court which must secure and enhance its independence
from external influence and control. This compartmentalization of the judiciary
and executive should not be breached by interfering with the personal decision-
making of the judges and the conduct of court proceedings under them.

43. There is no gainsaying that the judiciary should be immune from political
pressures and considerations. A judiciary that is susceptible to such pressures
allows politicians to operate with impunity and incentivizes criminality to flourish
in the political apparatus of the State.

44.  India cannot have two parallel legal systems, “one for the rich and the
resourceful and those who wield political power and influence and the other for
the small men without resources and capabilities to obtain justice or fight injustice.”
The existence of a dual legal system will only chip away the legitimacy of the law.
The duty also falls on the State machinery to be committed to the rule of law and
demonstrate its ability and willingness to follow the rules it itself makes, for its
actions to not transgress into the domain of “governmental lawlessness™".

12. Upendra Baxi, The Crisis of Legitimation of Law in The Crisis of the Indian Legal System: Alternative
Developments in Law (Vikas Publishing House, 1982).
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45. At the same time, we believe that judges, while being undeterred in their
commitment to follow the law and do justice, should be wary of launching into a
diatribe against the State authorities without due care and reflection.

46.  The apprehensions expressed by the ASJ should be duly enquired into by
the High Court of Madhya Pradesh on its administrative side so that if they are
found to be true, necessary action should be taken in order to secure the fair
administration of justice. We have already taken note of the fact that the SDOP
Hata had submitted a complaint to the Registrar General. The complaint by the
SDOP as well the the order of the ASJ dated 8 February 2021 shall be placed
before the Chief justice of the Madhya Pradesh High Court on the administrative
side by the Registrar General within two weeks. The Chief Justice of the High
Court of Madhya Pradesh is requested to cause an enquiry to be made on the
administrative side so that an appropriate decision in that regard is taken. Having
regard to this direction we are not expressing any views on the report which has
been submitted by the ADGP and STF, Bhopal. The enquiry as directed above
should be concluded expeditiously and preferably within a period of one month from
the date of the receipt of a certified copy of this judgment. A copy of this order
shall be communicated by the Registrar (Judicial) of this court to the Registrar
General of the High Court for compliance. The appeals shall stand disposed of in
the above terms.

47. Pending application(s), if any, stand disposed of.

Order accordingly

I.L.R. [2021] M.P. 1485 (DB)
WRIT APPEAL
Before Mr. Justice Mohammad Rafiq, Chief Justice
& Mr. Justice Sujoy Paul
WA No. 10/2020 (Indore) decided on 7 June, 2021

MANAGING DIRECTOR, M.P. PASCHIM KSHETRA ...Appellants

VIDYUT VITARAN CO. & ors.

Vs.

ASHIQ SHAH & anr. ...Respondents
A. Service Law — Compassionate Appointment — Belated Claim —

Held — Compassionate appointment is carved out as exception to general rule
— Its basic purpose is to provide immediate helping hand to the family in
distress — Appointment cannot given after more than two decades — There
cannot be a reservation of vacancy till a candidate becomes major after
number of years — Writ Court wrongly directed consideration of R-1 on
compassionate ground after almost 24 years from date of death of his father —
Impugned order set aside — Appeal allowed. (Paras6 & 9to11)
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@. #ar fafer — sgaur ([Yfea — [afaa qrar — sitfEiRa —
e Ul Fgfea & e 9 @ suare & wu A uRefeud fear a2 —
SHST o YA ddbe d URIR I dcblel HBRIAT USTH $RAT © — &I AP 4
3 Bl Wi @& vgard Frgfed a@) <) o el — sF® aul & uvard el &
TS B o aw, REAT B sRfRra 7Y fear o wddr — Re =ararera 3 geeff
®. 1D a1 &1 Y D THT 24 TN & YA JTHUT B MR R IASI fIaR
A ford o1 2g Tea wu A PR faar — snefia snew surd — sidid |oR |

B. Service Law — Compassionate Appointment — Contingency —
Held — Two recognized contingency for grant of compassionate appointment
are — (i) appointment on compassionate ground to meet sudden crisis
occurring in a family on account of death of bread winner while in service
and (ii) appointment on compassionate ground to meet crisis in family on
account of medical invalidation of bread winner. (Para6)

@ War fafr — sgeur [Agfda — spafwmear — afifeEiRa —
@ Ul FRIf ue &3 @ fag <1 W= e e uRRefar @ — (1) gar A
B B QIR A a1 &) S 81 91 & SR IRaR § 3 s dac
A fued 3g g & muR R FRIfaa va (i) d9 9 @ Rfexia
ITGAdT & HIROT YRAR H M Fdhe A fucH g AgHUT & MR R FARyfad |

Casesreferred:

SLP (Civil) No. 12876/2000 decided on 28.08.2000 (Supreme Court), WP
No. 5386/2015 decided on 13.02.2017, WA No. 270/2017 decided on 23.10.2017,
WA No. 136/2018 decided on 11.01.2019, WP No. 13899/2020 decided on
18.01.2021, (2008) 13 SCC 730, (1998) 2 SCC 412, (1995) 6 SCC 476, (2009) 6
SCC481,(2000)7 SCC 192,2003 (1) MPLJ 342,2005 (4) MPLJ 575.

Madhusudan Dwivedi, for the appellant.
L.C. Patne, for the respondent No. 1.

ORDER
(Heard through Video Conferencing)

The Order of the Court was passed by:

SuJOY PAUL, J. :- In this intra Court Appeal filed under Section 2(1)of the
Madhya Pradesh Uchha Nyayalaya (Khand Nyaya Peeth Ko Appeal) Adhiniyam,
2005, the appellant/department has challenged the order of writ court dated
30/9/2019 passed in WP No.6510/2015 whereby the Court has set aside the
impugned order dated 23/5/2016 whereby claim of respondent No. 1 for compassionate
appointment was rejected. In turn, department was directed to consider the case of
respondent No. 1 and pass necessary orders within three months. The department
was prevented to reject the claim of the respondent No. 1 on the ground of delay.
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2. Shri Dwivedi, learned counsel for appellant submits that father of
respondent No.1 died on 16/6/1996. Merely, because the respondent No.l was
minor at the time of death, his claim application cannot be considered and he
cannot be appointed after more than two decades from the date of death of his
father. This will defeat the very purpose of grant of compassionate appointment.
In support of his contentions he has placed reliance upon the judgment of Apex
Court in the matter of Sanjay Kumar Vs. State of Bihar & Ors. dated 28/8/2000
passed in SLP (Civil) No. 12876/2000 and orders of this Court in the matter of
Sanjay Shriwas Vs. C.M.D & another dated 13/2/2017 passed in WP No.
5386/2015, Sanjay Shriwas Vs. C.M.D. & another dated 23/10/2017 passed in
WANo0.270/2017, Amit Kumar Vs. CM.D, M.P. PK.V.V.Co. Ltd. & another dated
11/1/2019 passed in WA No.136/2018 and Hitesh Bharti Vs. State of M.P. & Ors.
dated 18/1/2021 passed in WP No. 13899/2020.

3. Per contra, Shri L.C. Patne supported the impugned order on the basis of
the policy.

4. No other point is advanced by learned counsel for parties.

5. We have heard the learned counsel for parties at length and perused the
record.

6. This is trite that compassionate appointment is carved out as exception to

the general rule. The two well recognized contingencies for grant of compassionate
appointment are - (i) appointment on compassionate ground to meet the sudden
crisis occurring in a family on account of death of the bread winner while in
service; (i1) appointment on compassionate ground to meet the crisis in a family
on account of medical invalidation of the bread winner. (See (2008) 13 SCC 730
V. Sivamurthy Vs. State of U.P,).

7. Reference may be made to (1998) 2 SCC 412 (State of U.P. Vs. Paras
Nath) wherein after taking note of previous judgment reported in (1995) 6 SCC
476 (Union of India Vs. Bhagwansingh), the Apex Court opined as under:-

State of U.P. vs. Paras Nath (1998) 2 SCC 412

""6. We may, in this connection, refer to only one judgment
of this Court in the case of Union of India v. Bhagwan Singh
[(1995) 6 SCC 476: 1996 SCC (L&S) 33: (1995) 31ATC 736].
In this case, the application for appointment on similar
compassionate grounds was made twenty years after the railway
servant's death. This Court observed:

"The reason for making compassionate appointment,
which is exceptional, is to provide immediate financial
assistance to the family of a government servant who
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dies in harness, when there is no other earning member
in the family."

7. No such considerations would normally operate seventeen
years after the death of the government servant. The High Court
was, therefore, notright in granting any relief'to the respondents."

(emphasis supplied)

8. Similarly, in the case of Santosh Kumar Dubey Vs. State of U.P. (2009) 6
SCC 481, the Apex Court poignantly held as under:-

Santosh Kumar Dubey v. State of U.P.,(2009) 6 SCC 481

"12. Therequest for appointment on compassionate grounds

should be reasonable and proximate to the time of the death of
the bread earner of the family, inasmuch as the very purpose of
giving such benefit is to make financial help available to the
family to overcome sudden economic crisis occurring in the

family of the deceased who has died in harness. But this, however,
cannot be another source of recruitment. This also cannot be

treated as a bonanza and also as a right to get an appointment in
government service."

(emphasis supplied)

9. It is trite that the basic purpose of compassionate appointment is to
provide immediate helping hand to the family in distress. The appointment cannot
be directed to be given after more than two decades. There cannot be a reservation
of vacancy till a candidate becomes major after number of years. In (2000) 7 SCC
192 (Sanjay Kumar Vs. State of Bihar & Ors.), the Apex Court opined as under: -

"3... This Court has held in a number of cases that
compassionate appointment is intended to enable the family of the
deceased employee to tide over sudden crisis resulting due to death of
the bread earner who had left the family in penury and without any
means of livelihood. In fact such a view has been expressed in the very
decision cited by the petitioner in Director of Education Vs. Pushpendra
Kumar. It is also significant to notice that on the date when the first
application was made by the petitioner on 02/06/1988, the petitioner was
a minor and was not eligible for appointment. This is conceded by the
petitioner. There cannot be reservation of a vacancy till such time as a
petitioner becomes a major after a number of years, unless there are
some specific provisions. The very basis of compassionate appointment

is to see that the family gets immediate relief."

(emphasis supplied)
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A Division Bench of this Court took same view in 2003(1) MPLJ 342
[Beni Lal Bamney Vs. Union of India and others] and 2005(4) MPLIJ 575 (Riazuddin
KhanVs. State of M.P. and others].

10. By passing the impugned order, the learned Single Judge has directed
consideration of respondent No.l on compassionate ground after almost 24 years
from the date of death of father of respondent No. 1. In view of principles laid
down in the aforesaid judgments, we are unable to countenance the order of learned
writ court. No directions could have been issued for consideration on compassionate
ground after almost 24 years from the date of death of father of respondent No.1.
The very purpose of grant of compassionate appointment will be defeated if
claims of compassionate appointment after decades are entertained.

11. Considering the aforesaid, the impugned order of writ court dated
30/9/2019 issetaside. Writappeal is allowed.

Appeal allowed

I.L.R. [2021] M.P. 1489 (DB)
WRIT APPEAL
Before Mr. Justice Mohammad Rafiq, Chief Justice &

Mr. Justice Sujoy Paul
WA No. 382/2021 (Indore) decided on 9 June, 2021

RADHESHYAM MANDLOI ...Appellant

Vs.

STATE OF M.P. & ors. ...Respondents
A. Service Law — Transfer — Administrative Exigency — Grounds —

Held — A sensitive/responsible post of CMO (Class A) cannot be manned by a
Revenue Inspector (Class C) — He does not have any administrative
experience or knowledge to function as a CMO, neither he was in the feeder
cadre nor entitled to occupy post of CMO as per Rules — Such transfer order
is an example of colourable exercise of power — Impugned order of transfer
set aside —Appeal allowed. (Paras 10,13 & 14)
@. dar fafer — werIaRer — YeINIfA® SavIHdr — SER —
affeiRa — g&a TRufae AR (@ v) & 1@ ddaTha /e &
g &I U Woid gas (@ i) g darfea T8 fear o aedr — S9a U
TP &I TRUMADT ATSR & w4 § S B3 & ¢ sIs yemafia srgad
Jrrar A 8 2, 1 Al 98 WX B} # o 71 & 98 M aR §&1 TRuifoa!
IARPR B U I TR B ST THR © — Sad LAY A Y AT S BHA
AT ST U SQTEXVT & — CATTARVT BT e U e e Tured — ded HoR |

B. Service Law — Transfer — Administrative Exigency — Held —
Expression “administrative exigency” is not a magic expression or
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a “mantra” which can serve the purpose in every situation — Words
“administrative exigency' are not carpet under which anything can be swept.
(Para 13)

& ¥ar Qfer — wrEraver — geneiae sraegddr — sffeiika —
Ifrafed yemafae srawasar &1 wgs sifreafad ar w5 1 2 Wl fd &
gRRerfd 7 gaies &) gff o) 9 — ves yemae sawasdar” drefla T @
o M B W <o/ fBurn & 99 |

Cases referred:

(1986)4 SCC 131,2014 (2) MPLJ 419, 2021 (1) MPLJ 427, (1994) 6 SCC
98.

A.K. Sethiwith Rahul Sethi, for the appellant.
Vivek Dalal, A.A.G. for the respondent/State.
M.S. Dwivedi, for the respondent No. 2.

ORDER

The Order of the Court was passed by:

SuJOY PAUL, J. :- The core issue raised in this intra court appeal is whether the
order dated 18/3/2021 (Annexure P/1) passed by the respondent No.2 is legal and
justifiable whereby the appellant who was holding the substantive post of Chief
Municipal Officer, Nagar Palika Parishad, Barwaha, District Khargone is transferred to
the post of Dy. Commisioner, Nagar Palika Nigam, Ratlam and in-lieu thereof
respondent No.2, a Revenue Inspector is transferred as Incharge Chief Municipal
Officer, Nagar Palika Parishad, Barwaha.

2. Theappellant filed WP No.7114/2021 to assail the said transfer order dated
18/3/2021. The transfer order was assailed on various grounds which are reproduced
by learned Single Judge in para two of the impugned order dated 24/3/2021.

3. Shri A.K.Sethi, learned Sr.Counsel for appellant submits that although the
writ court in its order mentioned the main ground of challenge i.e. the appellant a
substantive CMO could not have been substituted by Revenue Sub Inspector, did
not specifically decided this point. By taking this Court to the Recruitment Rules
namely M.P. State Municipal Service (Executive) Rules, 1973 (for short
"Recruitment Rules") it is urged that the appellant is entitled to occupy the post of
CMO Class A. The private respondent is a revenue Inspector who is not even
holding the feeder post for the purpose of promotion on the said post of CMO. As
per said Rules, the posts of CMOs are available in three categories. The private
respondent is working in a Class C Municipal Council whereas appellant is
entitled to occupy the post of CMO in Class A Municipality. The private
respondent is required to travel a long upward distance in the ladder of promotion
to occupy the substantive post of CMO Class A. He has to travel from Class C
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Municipality to Class B and then to Class A Municipality. On the strength of this
factual backdrop, the learned Sr. Counsel for appellant submits that transfer order
is bad in law. More so, when the appellant is victim of frequent transfer. By order
dated 23/9/2020 he was transferred from Dhar to Barwaha and joined at Barwaha
only on 25/9/2020. Within a short span of time of six months, the appellant is
again subjected to transfer by stating it to be on "administrative exigency".

4. Shri Vivek Dalal, learned A.A.G supported the transfer order and the order
of writ court. He also filed written submissions on behalf of the State wherein it is
stated that as per (1986) 4 SCC131 B. Vardha Rao Vs. State of Karanataka & Ors,
the ground of frequent transfer is not available to Class I and Class II Officers of
the government. It is further urged that appellant was transferred on account of
administrative exigency and this transfer is strictly in terms of Schedule IT of M.P.
Municipal Services (Executive) Rules 1973 (as amended on 10/4/2015). The
competent authority through coordination granted approval for transfer of the
appellant. Thus, no fault can be found in the transfer of appellant.

5. Shri M.S.Dwivedi, learned counsel for respondent No.2 opposed the
prayer by contending that respondent No.2 has already joined at the place of
transfer. The respondent No.2 has been absorbed in newly created Nagar Parishad
with effect from 1/4/2015 on the post of Revenue Inspector (5200-20200 + 2100
GP). Heavy reliance is placed on the order passed by division bench in WA
No.1458/2019 (Rajendra Prasad Mishra Vs. State of MP & Ors.) by contending
that CMO Class A can be transferred as a Dy. Commissioner in Municipal
Corporation. It is pointed out that same view is taken by learned Single Judge.
Reliance is also placed on the order dated 2/7/2019 passed in WA No.984/2019
(Ms.Sheetal Bhalavi Vs. State of M.P) and 2014(2) MPLJ 419 (Sanjay Soni Vs.
State of M.P). 1t is averred that in Sanjay Soni (supra), it was held that only those
employees were allowed to continue on the post who are holding substantive post
in the feeder cadre for regular promotion on the post of CMO.

6. No other point is pressed by learned counsel for parties.

7. We have bestowed our anxious consideration on rival contentions and
perused the record.

8. A careful reading of the Recruitment Rules makes it clear that the

following employees are eligible for consideration for promotion to the post of
Chief Municipal Officer Class A, Class B and Class C:-

"[A] Chief Municipal Officer Class A-- (i) Chief Municipal
Officer Class B; (ii) Revenue Officer of Class AA and A
Municipal Council.

The above officers should have atleaset five hears experience
on their post.
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[B] Chief Municipal Officer Class B-- (I) Chief Municipal
Officer Class C; (ii) Revenue Inspector of Class AA, A and B
Municipal Council.

The above officers should have atleast five years experience on
their post.

[C] Chief Municipal Officer (Class C)-- (I) Superintendent
of Class A Municipal Council; (ii) Revenue Inspector of Class C
Municipal Council; (iii)) Revenue Sub Inspector of Class C
Municipal Council, (iv) Employees of the Municipal
Corporation having atleast five years experience of above post."

(emphasis supplied)

Pertinently, in a recent judgment, this view is taken by this Court in Vijay Kumar
Sharma Vs. State of MP & Ors. reportedin2021(1) MPLJ 427.

9. Indisputably, the appellant is entitled to occupy the post of CMO Class A
Municipality whereas respondent No.2 is a Revenue Inspector in Class C
Municipal Council. The respondent No.2, by no stretch of imagination, can be
said to be holding a feeder post for the promotional post of CMO Class A. A
Revenue Inspector of Class B has to climb various steps in the ladder by reaching
Class B and then reach to Class A. Then only, he can be said to be in the feeder post
for CMO Class A.

10.  The factual backdrop of this matter shows that appellant was holding a
sensitive/responsible statutory post and he has been substituted by a person who is
neither in the feeder cadre nor is entitled to occupy the post of CMO as per Rules
0f1973.1In(1994) 6 SCC 98 N.K. Singh Vs. Union of India & Ors., the Apex Court
poignantly held that:-

"Transfer of a public servant from a significant post can be
prejudicial to the public interest if transfer was avoidable
and the successor is not suitable for the post. Suitability is a
matter for the objective assessment by hierarchical superiors in
administration. If such transfer is avoidable and replacement
officer by a unsuitable person, interference can be made."

11. The learned Single Judge has recorded that the present matter is identical
to WP No0.5286/2019 which was decided on 19/3/2019. In the said case, it was
held that a CMO can be transferred as Dy. Commissioner. The main point
involved in the instant case that whether a person holding the substantive post of
CMO cannot be substituted by a Revenue Inspector of Class C Municipality was
neither argued nor decided. Apart from this, in WP No0.5286/2019, the respondent
No.3 was not transferred in place of petitioner therein in the capacity of Incharge
CMO. Indeed, he was transferred in the same capacity as Health Officer. Since
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petitioner therein was transferred in administrative exigency and elections were
due, the additional charge was thereafter given to him. Thus, we are unable to give
stamp of approval to the order of learned Single Judge wherein it was held that
order of WP No0.5286/2019 squarely covers the instant matter.

12. On specific query from the bench, Shri Dalal, learned A.A.G submits that
he is unable to gather any reason from the perusal of original transfer file as to why
appellant was transferred within six months. He merely stated that transfer order
was issued in "administrative exigency".

13.  The expression "administrative exigency" is not a magic expression or a
"mantra" which can serve the purpose in every situation. /n a case of this nature,
where a substantive post holder is transferred within short span of six months and
respondent No.2, an employee holding inferior post and unsuitable to hold the
post of CMO was permitted to act as a striker in the carrom board of the department,
the reasons for issuing such transfer order must be discernible. Putting it
differently, the words "administrative exigency" are not carpet under which anything
can be swept. It is a matter of common knowledge that a sensitive /responsible
post of CMO cannot be manned by a Revenue Inspector. He does not have any
administrative experience or knowledge to function as a CMO. It is incomprehensive
as to how the impugned transfer order will improve "administrative exigency" or
take care of "administrative interest". Thus, in our view, the transfer order is an
example of colurable exercise of power and needs to be interfered with.

14. Resultantly, the order dated 24/3/2021 passed in WP No.7114/2021 and
the transfer order dated 18/3/2021 to the extent it relates to appellant and
respondent No.2 is concerned, are set aside. The writ appeal is allowed.

Appeal allowed

I.L.R. [2021] M.P. 1493 (DB)
WRIT APPEAL
Before Mr. Justice Mohammad Rafiq, Chief Justice &

Mr. Justice Sujoy Paul
WA No. 42/2021 (Indore) decided on 24 June, 2021

UNION OF INDIA & ors. ...Appellants
Vs.
M/S S.R. FERRO ALLOYS ...Respondent

A. Railways Act (24 of 1989), Section 73 and Railway (Punitive
Charges for Overloading of Wagon) Rules, 2005 — Rule 3 — Punitive Charge for
Overloading — Held — Representative of writ petitioner was intimated to
unload excess material from overloaded wagons and shift it in underloaded
wagons — Writ petitioner arranged two labourers for shifting goods in
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underweight wagons — Material was accordingly adjusted and thereafter
only train could depart and for this reason of overloading and detention of
train, Station Manager imposed penalty upon him u/S 73 of Railways Act —
Impugned order set aside — Appeal allowed. (Paras 20,21 & 23)

@. R AT (1989 &7 24), &1IRT 73 UG ¥t (37771 @) sifaraerg @
ferv gvereis gurR) 494, 2005 — 9% 3 — 3ifaavig @ eIy qvercis gHIR —
affretRa — Re ardh @ gfafier &1 sifearRa =T 1@ sifaRed arnfl sara
Ud I JEHIRT 331 § Rive &3 /<req &1 gfua fean & on — Re arh
A FEHIRT T § A1 Rive &A1 /16 @ v a1 s1fie) &) aavy #) —
AGTER AR &1 dId A QT AT AT UG dcaeard &l Yol @7 81 Gl af
JAfTHRIS B SR el DI D T D 3 DRI Y, T Ya8dh 1 Yol AR 3
gRT 73 & 3 39 R ARG ARRITUT BT — sneifia sneer sure — dia
HOX |

B. Railways Act (24 of 1989), Section 73 and Railway (Punitive
Charges for Overloading of Wagon) Rules, 2005 — Rule 3 — Punitive Charge —
Opportunity of Hearing/Notice — Held — Contention that Railways should
have provided opportunity of hearing to writ petitioner before re-weighment
at New Katni Junction and at least, before levying of punitive charges, was
categorically considered and repelled by Division Bench in its judgment in
S.Goenka Lime & Chemicals Ltd. — It was held that giving prior notice before
taking such surprise action, would be counterproductive. (Para22)
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Casesreferred:

(2014) 2 High Court Cases (Cal) 457, LAWS (GAU) 1995 818, AIR 2016
MP 70, AIR 2010 (Cal.) 90 (DB), 2000 (2) AWC 1682 All: Manu/UP/0347/2000 :
2000 Al1LJ 2529, (1998) 5 SCC 126.

H.Y. Mehta, tor the appellants.
R.S. Chhabra, for the respondent.

ORDER

The Order of the Court was passed by:
MOHAMMAD RAFIQ, CHIEF JUSTICE :- This writ appeal under Section 2 of the
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Madhya Pradesh Uchcha Nyayalaya (Khand Nyayapeeth Ko Appeal)
Adhiniyam, 2005 has been filed by the appellants (hereinafter referred to as "the
appellants-Railways") assailing the order dated 06.02.2020 passed by the learned
Single Judge in W.P. No.1256/2018 (M/s S.R. Ferro Alloys vs. Union of India and
others) whereby the writ petition filed by the present respondent (hereinafter
referred to as "the writ petitioner'") has been allowed.

2. The respondent-writ petitioner in the aforesaid writ petition challenged the
demand letter dated 15.05.2017 (Annexure P-10) and calculation sheet dated
18.05.2017 (Annexure P-12) whereby demand was made towards punitive charge
for alleged overloading of loose Manganese Ore transported through Railway
from Meghnagar (Madhya Pradesh) to Baraduar (Chhattisgarh).

3. According to the case set up by the writ petitioner in the memorandum of
writ petition, it was a Partnership Firm registered under the Indian Partnership Act,
1932. The writ petitioner-Firm was engaged in the business of mining and in that
connection it has to transport loose Manganese Ore throughout the country
through Railways. The writ petitioner received an order for supply of loose
Manganese Ore from M/s Chhattisgarh Steel and Power Limited, Village Amjhar,
Champa, District Janjgir (C.G.). The writ petitioner submitted a forwarding note
on 10.05.2017, as required under Section 64 of the Railways Act, 1989 (for short
"the Railways Act") to the Station Manager, Meghnagar mentioning therein the
weight of loose Manganese Ore i.e. 2800 Metric Ton (MT) along with other
necessary details for its transportation from Meghnagar to Baraduar Goods
Station. The respondent-writ petitioner was permitted to load the goods in the
Railway Rake by the Station Manager. The goods were transported from the
mines at Kajli Dungari to the Railway Station Meghnagar from 10.05.2017 to
12.05.2017 for the purposes of loading in the Railway Rake and transportation.
According to the writ petitioner, trucks were duly weighed by 7o/ Kanta installed
at the site of the mine. The writ petitioner produced on record a chart with the
dates, vehicle numbers, mineral, royalty books, slip number along with the
quantity of the loose Manganese Ore transported by the vehicles. The Mining
Officer, Jhabua permitted the petitioner to transport 2800 MT loose Manganese
Ore and issued a certificate verifying the quantity of Manganese Ore i.e. 2800 MT
with other details before transportation. The writ petitioner raised an invoice
No0.037(17-18) dated 12.05.2017 for sale of loose Manganese Ore weighing 2800
MT in favour of Chhattisgarh Steel and Power Ltd. (supra). Loading of 2800 MT
goods was done in the wagons at Meghnagar Railway Station as per the rules and
the requirement specified in that behalf by the Railways on 12.05.2017. The
Station Manager issued a Railway Receipt N0.212000253, as required by Section
65 of the Railways Act. According to the writ petitioner, Section 65(2) of the
Railways Act contemplates that the Railway Receipt shall be prima facie
evidence of the weight and the number of packages stated therein. The
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respondent-writ petitioner paid freight to the tune of Rs.39,66,177/- to the
appellant for transportation of 2835 MT.

4. It was further stated by the respondent-writ petitioner that the goods
loaded at Meghnagar Railway Station were got weighed at Katni In-Motion Rail
weight. As per the allegation of the Railways, the excess weight of 185.60 MT was
found. The communication with regard to excess weight was given to the
representative of the writ petitioner with instructions to unload the material from
the alleged overloaded wagons and shift the same in the underloaded wagons. The
writ petitioner arranged two labourers for shifting the goods in the underweight
wagons as directed by the Railways. The material was accordingly adjusted and
the train departed. The Station Manager (Goods), Meghnagar vide order dated
15.05.2017 (Annexure P-10) imposed penalty of Rs.25,43,179/- upon the
respondent-writ petitioner on account of alleged overloading in the wagons and
detention of the train. The respondent-writ petitioner by letter dated 16.05.2017
(Annexure P-11) resisted the demand raised by the appellants-Railways and
requested for re-weighment of the goods under Section 70 of the Railways Act, as
its case was that there was no overloading in the wagons and only 2800 MT was
loaded. It was alleged that the goods had not yet reached the destination at the time
the letter was addressed and the consignment could have been put to re-
weighment. However, no heed was paid to the request of the writ petitioner.
Baraduar Goods Station issued an under charges calculation sheet without re-
weighment of the goods and called upon the writ petitioner to deposit a sum of
Rs.26,11,800/-. Since the delivery of the goods was to be received by
Chhattisgarh Steel and Power Ltd. (supra), a letter dated 18.05.2017 (Annexure
P-13) was addressed to the Commercial Supervisor, Baraduar (Mall Dhakka),
South East Central Railway, Janjgir (Champa) i.e. appellant No.3 herein,
reiterating that only 2800 MT loose Manganese Ore was loaded by the writ
petitioner from Meghnagar to Baraduar and on account of rake weighment at
Katni Station, overload weight of 185.60 MT was alleged to have been found. A
request was made for re-weighment of the rake by Chhattisgarh Steel and Power
Ltd. (supra) to the Senior Divisional Commercial Manager, BSP Division, who,
however, did not pay any heed and levied punitive charges of Rs.25,43,179/-. The
writ petitioner then filed an application under the Right to Information Act, 2005
(in short "the RTT Act") seeking information with regard to TARE weight of the
wagon BVZC, a wagon used and meant for guard, with other information.
According to the writ petitioner, the Divisional Rail Manager, WCR, Jabalpur
provided information under the RTI Act that TARE weight of the BVZC wagon is
13.803 MT, however, it was taken to be 14.50 MT while making calculation for
the illegal demand. The case of the writ petitioner was, therefore, that there is a
marked difference between the actual TARE weight and the TARE weight shown
by the weighment machine at Katni, which resulted into erroneous weighment of
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the consignment and consequently levy of illegal punitive charges on the
petitioner. The writ petitioner, therefore, sent a notice dated 04.08.2017
(Annexure P-15) to the Commercial Supervisor, Baraduar and Goods In-charge
Meghnagar and other officers of the Railways calling upon them to waive off the
demand raised towards overloading and also citing the reason of defect in the
weighing machine at Katni. The Senior Divisional Commercial Manager,
Bilaspur, SECR submitted reply dated 06.09.2017 (Annexure P-16) refusing to
waive off the demand. Hence, the writ petition.

5. The appellants-Railways contested the writ petition and filed reply
thereto. It was contended that challenge to the calculation sheet (Annexure P-12)
is wholly misconceived, which in fact, was prepared by the appellants-Railways
on the basis of the undercharge calculation made by the appellants as per letter
dated 16.05.2017 (Annexure P-11) written by the writ petitioner itself to the
Senior Divisional Manager, Ratlam and Senior Divisional Commercial Manager,
Bilaspur, requesting for re-weighment of the rake. The calculation sheet
(Annexure P-12) contains the actual weighment and it cannot be construed to be
an order. It is denied that the calculation sheet was prepared without the request of
the writ petitioner. The appellants-Railways have made calculation of the actual
freight to be recovered from the respondent-writ petitioner. The cause of action to
file writ petition arose at New Katni Junction wherein, the weight was intercepted
and it was found that petitioner had deliberately shown lesser weight of the article
in question. Since New Katni Junction comes within the West Central Railway, its
non-impleadment to the writ petition as respondent would be fatal particularly
when the Western Central Railway is a different zone than Western Railway and
South East Central Railway.

6. The appellants-Railways further contended in the counter-affidavit that
weighment was made for the first time at New Katni Junction. The procedure for
weighment of wagons/rakes and issue of RR Rules are applicable for the
weighment of the consignment. As per Railway Board Rates Circular No.86/2006
dated 13.10.2006 (Annexure R-1), para No.1451(c) if the wagons are loaded in the
wagon without weighing it where there is no facility of weighment. Thereafter,
wherever for the first time the facility becomes available within 24 hours from
loading of consignment, weighment can be done by the Railway authorities.
Since the consignment was loaded from Meghnagar and weighment of the
consignment was done for the first time at New Katni Junction, the first stop
where such facility was available, it was found that consignment was having more
weight than disclosed by the petitioner. Therefore, calculation sheet (Annexure P-
12) was prepared on the request of the writ petitioner himself as per Annexure P-
11 dated 16.05.2017. The appellants-Railways further maintained that
respondent-writ petitioner demanded 45 wagons of BOST nomenclature. The
permissible carrying capacity of one wagon is 63 tons, therefore, total 45 wagons
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can carry 2835 Metric Ton material. But when the weighment was done at New
Katni Junction, it was found that the writ petitioner has loaded 2893.80 tons,
which was more than the allowed weight of 2835 Metric Ton. Therefore, as per
Railway Board's Rates Circular No.19 of 2012 dated 23.07.2012, the Railways
was justified in raising additional demand of Rs.25,01,845/- for additional weight
of 185.60 tons.

7. The learned Single Judge by impugned order dated 06.02.2020 allowed
the writ petition by holding that the Railway Receipt issued in terms of Section 65
of the Railways Act is prima facie evidence of the weight and the number of
packets stated therein. Since there was no weighment facility at Meghnagar, the
weighment was taken at Katni Goods Railway site. But, there is nothing on record
to indicate that the said weighment was done in the presence of any representative
of the petitioner or with due notice to it. Immediately after coming to know about
the stand of the Railways that overload weight of 185.60 MT was found, the
respondent-writ petitioner filed an application under Section 79 of the Railways
Acton 16.05.2017 demanding re-weighment. The learned Single Judge noted that
as per pleadings contained in para-13 of the writ petition, at the stage of filing of
the application, the goods had not reached the destination, therefore, it was
possible for the appellants-Railways to put the goods to re-weighment. The
learned Single Judge also held that Section 79 of the Railways Act provides for re-
weighment of consignment on payment of prescribed charges. The appellants-
Railways did not dispute the factum of filing of application for re-weighment
(Annexure P-11) but on that application no action was taken and re-weighment
was not done nor was any reason assigned therefor. The learned Single Judge held
that before imposing penalty and issuing demand vide impugned orders Annexure
P-10 and P-12, no opportunity of hearing was given to the writ petitioner. Besides,
the learned Single Judge also observed that the Counsel for the petitioner has also
pointed out that the weighbridge at Katni was not functioning properly earlier.
The learned Single Judge relying on the judgment of Calcutta High Court reported
as Skylark Fiscal Service Pvt. Ltd. and Another vs. Union of India and others,
(2014) 2 High Court Cases (Cal) 457 and Gauhati High Court decision in the case
of Union of India vs. Salt Marketing Centre reported in LAWS (GAU) 1995 818,
setaside the impugned demand contained in letter dated 15.05.2017 (Annexure P-
10) and calculation sheet dated 18.05.2017 (Annexure P-12).

8. We have heard Mr. H.Y. Mehta, learned counsel for the appellants-
Railways and Mr. R.S. Chhabra, learned counsel for the respondent-writ
petitioner.

9. Mr. H.Y. Mehta, learned counsel for the appellants has argued that the
learned Single Judge failed to appreciate that Section 79 of the Railways Act gives
the right to make a request for re-weighment only to the consignee or his endorsee.
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In the present case, the request for re-weighment was made by the writ petitioner,
who was consignor and therefore, since he had no right to demand re-weighment,
there was no question of acceding to his prayer. It was argued that under Section
79 of the Railways Act, the payment of the charges for re-weighment is a
pre-requisite condition and since the writ petitioner did not deposit any charges
for re-weighment nor furnished any proof therefor, the respondent-writ petitioner
therefore, did not have any right to demand re-weighment. Learned counsel for
the appellants further argued that as per the law in question, there was no need for
giving notice to the consignor before weighment was done at the first instance at
New Katni Junction. On checking done at New Katni Junction, it was found that
there was overloading done by the consignor. Learned counsel also argued that a
Division Bench of this Court in S. Goenka Lime & Chemicals Limited vs. Union of
India and Another, AIR 2016 MP 70 has held that the Railway administration is
empowered to check weight of wagons at any point before delivery of goods and
that giving of prior notice in such a situation would be counterproductive. The
Division Bench also held that imposition of penalty is not only intended to recover
extra charges butitis also aimed at discouraging consignor from overloading.

10. Learned counsel for the appellants also relied on a Division Bench

judgment of Calcutta High Court in Suresh Kumar Agarwal vs. Union of India,
AIR 2010 (Cal.) 90 (DB) and Division Bench judgment of Allahabad High Court
in Durgesh Coal and others vs. Northern Railway, New Delhi and others, 2000 (2)
AWC 1682 All: Manu / UP / 0347/2000: 2000 All LJ 2529. Learned counsel
argued that in these cases it was held that Railway Receipt is issued on the basis of
forwarding note. If the consignor loaded the consignment from its own siding, the
Railway administration cannot be held responsible for overloading. Reference
was made to the endorsement on Railway Receipt at Annexure P-7.

11. It was submitted that the respondent-writ petitioner wrongly contended
that weighing-bridge was not functioning properly at New Katni Junction. Such
allegation is missing in the pleadings of the writ petition. Therefore, the
appellants-Railways cannot be taken by surprise by such argument for the first
time directly before the Division Bench. Moreover, the writ petition involves
several disputed questions of fact, which cannot be looked into in exercise of
extraordinary jurisdiction by the High Court. Again relying on the judgment of the
Division Bench in S. Goenka Lime & Chemicals Limited (supra), learned counsel
submitted that this Court in that case has held that for such a plea, the aggrieved
party had a statutory remedy to raise a dispute before the Tribunal on merits. It is
therefore prayed that the impugned judgment be set aside and writ petition be
dismissed.

12.  Per contra, Mr. R.S. Chhabra, learned counsel for the respondent-writ
petitioner argued that the learned Single Judge has rightly set aside the impugned
demand, as the appellants-Railways failed to take any action on the application of
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the writ petitioner for re-weighment nor they gave any reason for not taking any
such action. It is argued that despite application for re-weighment dated
16.05.2017 filed by the consignor, re-weighment was not carried out by the
Railways inasmuch as no reason was assigned for not doing so. The application
for re-weighment not only was not responded but was also not dismissed on the
ground now raised in the appeal. The statutory authorities cannot be permitted to
supplement reasons by raising fresh grounds at the appellate stage. Moreover, the
appellants-Railways also did not offer any opportunity of hearing to the writ
petitioner before imposing penalty and issuing demand. Besides that,
weighbridge at New Katni Junction was not functioning properly, which was
evident from the difference in TARE weight of BVZC wagon as was revealed
from the information gathered by the writ petitioner under the RTI Act. While the
actual weight of BVZC wagon was 13.803 MT whereas the weighment machine
at Katni depicted it 14.50 MT. It is argued that the Railways did not dispute the
discrepancy of weighment of wagon BVZC in their reply to writ petition.
Therefore, it cannot be said that the petition involves any disputed question of
fact. The appellants-Railways, for the first time, have raised the issue about
Section 79 of the Railways Act. It is disputed that Section 79 of the Railways Act
does not permit re-weighment at the instance of the consignor. The Railways also
for the first time raised this argument that consignee by letter dated 18.05.2017
had agreed to pay demurrage and penalty charges. It was also wrongly contended
on behalf of the Railways that weighment can take place in the absence of the
consignor and no notice or opportunity of hearing is required to be given.
Reliance in this regard was wrongly placed by the Railways on the Division
Bench judgment of this Courtin S. Goenka Lime & Chemicals Limited (supra).

13.  Mr. R.S. Chhabra, learned counsel for the respondent-writ petitioner
placed heavy reliance upon the decision of the Supreme Court in Jagjit Cotton
Textile Mills vs. Chief Commercial Superintendent N.R. & Others, (1998) 5 SCC
126, to argue that Section 73 of the Railways Act gives power to the Railways to
collect the penal charges from the consignor, consignee or the endorsee if the
goods are overloaded beyond the permissible carrying capacity. However,
Section 74 of the said Act provides that the property in the consignment covered
by a Railway receipt shall pass to the consignee or the endorsee, as the case may be,
on the delivery of such railway receipt to him and he shall have all the rights and
liabilities of the consignor. Therefore, the respondent-writ petitioner could very
much file the application for re-weighment under Section 79 of the Railways Act.
Learned counsel further argued that Sections 73 and 74 of the Railways Act
clearly state that penal charges can be collected from the consignor, consignee or
the endorsee, as the case may be. Therefore, the consignor shall be liable for penal
charges even at the stage of delivery of goods at the destination if he has booked
the goods for self. It was also held by the Supreme Court that the endorsee would



LL.R.[2021]M.P. Union of India Vs. M/s S.R. Ferro Alloys (DB) 1501

be liable if the delivery is applied for at the destination by the endorsee. The
consignee would be liable if the delivery is applied for at the destination by the
consignee. Section 73 of the Railways Act thus, expressly permits these penal
charges to be collected from the consignee also. However, when the Railway
Receipt is delivered to the consignee as per Section 74 of the Railways Act, not
only the rights of the consignor but also the liabilities of the consignor pass on to
the consignee. It is, therefore argued that Section 79 of the Railways Act has to be
seen in consonance with Sections 73 and 74 of the said Act or else any other
interpretation would lead to absurdity or arbitrariness thereby defeating the intent
of the legislation. The Railways have not placed correct interpretation of Sections
73 and 74 of the Railways Act and the law propounded by the Supreme Court in
Jagjit Cotton Textile Mills (supra).

14.  Asregards the Division Bench judgment in S. Goenka Lime & Chemicals
Limited (supra), it was argued by learned counsel for the writ petitioner that this
judgment only deals with opportunity of hearing at the time of weighment
whereas the judgment of the Calcutta High Court in Skylark Fiscal Service Pvt.
Ltd. (supra) and decision of Gauhati High Court in the case of Salt Marketing
Centre (supra) deals with opportunity of hearing before levying punitive charges
whereas, the weighment of goods is the first step, levy of punitive charges is
second. Even though the principles of natural justice may not be required to be
adhered to at the first stage but the same have to be mandatorily followed before
the second stage i.e. before levying punitive charges. It is argued that the Division
Bench in S. Goenka Lime & Chemicals Limited (supra) has not correctly analysed
the ratio of the judgment of the Supreme Court in Jagjit Cotton Textile Mills
(supra) and read it only for a limited purpose of challenge made to the
Constitutional validity of Section 73 of the Railways Act read with Rule 3 of the
Railway (Punitive Charges for Overloading of Wagon) Rules, 2005 (for short "the
Rules of 2005"). It was argued that during the course of transportation of the
goods, shipment was weighed at Katni In-Motion Rail weight on 14.05.2017 and
allegedly an excess weight of 185.60 MT was found but this weighment was
defective as demonstrated by TARE weight of empty BVZC wagon, which was
mentioned as 14.50 MT at serial No.46 at page No.46 of weighment slip. The
information received by the writ petitioner from the Railway authorities under the
RTT Act reveals that TARE weight of BVZC wagon is 13.803 MT as against the
weight depicted in wagon slip as 14.50 M T at page No.46. In these circumstances,
there was material difference to the extent of 0.7 MT (700 kg) shown at the
weighing machine at Katni. [t was argued that as the other wagons i.e. BOST were
filled with goods, the authorities could not have measured the actual TARE
weight and used the standard TARE weight. The defect in the machine can be
ascertained only from BVZC wagon as the same was empty and the TARE weight
was wrongly measured by the Railway authorities. The claim of the appellants-
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respondents is on the basis of the calculation derived out of a defective weighing
machine. The claim as such was not disputed by the appellants-Railways in their
reply before the writ court.

15.  Learned counsel for the respondent-writ petitioner further argued that the
Railways ought to have exercised their right under Section 78 of the Railways Act
before delivery of goods to the consignee, which empowers them to re-measure,
re-weigh or re-classify any consignment before its delivery. Even if Section 75(b)
of the Railways Act is made applicable to the present case, the Railways would
only have a right to recover freight from the consignor and not punitive charges.
The punitive charges are to be recovered from the consignee in terms of Section
74 of the Railways Act. It is, therefore prayed that the appeal be dismissed.

16.  The learned Single Judge in the impugned order has upheld the arguments
of the writ petitioner that: (i) the re-weighment at New Katni Junction ought to
have been done in the presence of the respondent-writ petitioner or with due
notice to the writ petitioner; (ii) the application filed by the consignor under
Section 79 of the Railways Act for re-weighment ought to have been decided, as it
was made before the goods had reached the destination and (iii) the counsel for the
writ petitioner has also pointed out that the weighbridge at Katni was not
functioning properly earlier, by referring to documents enclosed with the petition.
All these arguments raised by the writ petitioner, which have found favour with
the learned Single Judge in the impugned order, are covered by the Division
Bench judgment of this Court in S. Goenka Lime & Chemicals Limited (supra).
However, since the said judgment was not cited before the learned Single Judge, it
could not be considered.

17.  Asregards the argument that the Railway administration could not have
unilaterally taken re-weighment of the goods at New Katni Junction and that the
weighbridge thereat was defective at some point of time earlier, it may be noted
that no specific finding has been given by the learned Single Judge in this regard.
Though the learned counsel for the writ petitioner on the basis of the information
obtained under the RTI Act sought to argue that the weighbridge at some point of
time in the past was defective and on that basis, tried to lead an inference that
computation of excess load made by the Railways was incorrect but the impugned
order does not indicate that the learned Single Judge has given any specific
finding to that effect and has merely recorded the argument of the learned counsel
for the writ petitioner at the bottom of page-3 of the impugned order in the
following terms:

........ Counsel for the petitioner has also pointed out that the
weighbridge at Katni was not functioning properly earlier, by
referring to the documents enclosed with the petition."
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18.  Both the arguments: whether the Railways could have taken the
re-weighment at New Katni Junction or whether the weighbridge thereat was
defective, were specifically taken note of by the Division Bench of this Court in
S. Goenka Lime & Chemicals Limited (supra) and were rejected in paras 11 to 13
in the following terms:

"11. As regards the argument that the Railway Administration
could not have taken the goods to Katni Junction and the
weighbridge thereat was defective, it is stated that the weighbridge
at New Katni Junction is periodically checked by the Measurement
Department. As per Rule 1422 of the Indian Railways Commercial
Manual Volume II, the rake could be weighed at New Katni
Junction weighbridge.

The said rule reads thus:

"1422. Weighment of outward goods.-- (a) Outward goods
should be weighed as indicated below, the particulars of
weighment being entered on the forwarding note in the
place provided for the purpose --

(i) Consignments in small lots. - All consignments
should be weighed in full at the forwarding station.

(ii)) Consignments in wagon loads. - (1) In the case of
consignments of grain, salt, seeds, sugar, pressed cotton
or other staples, in bags or bales of uniform size and
weight, the weight declared by the consignor may be
checked by weighing a proportion of the number of
bags or bales of uniform size and averaging their weight.
If the bags or bales are not of uniform size and weight,
those of uniform size and weight, should be grouped
separately, each lot being treated for the purpose of
weighment as a separate consignment and weighed as
such.

The remainder of the consignment of bags or bales or
other commodities not of uniform size should be
weighed in full. The proportion weighed should not be
less than 10 per cent at stations where the traffic is large
and 20 per cent at other stations.

(2) Goods loose, bulky goods or goods in bulk such as
sand, stone, timber, etc., which cannot be weighed on
the ordinary weighing machine provided at stations
should be weighed on a wagon weighbridge at the
forwarding station, if one is provided there. If there is no
weighbridge at the starting station, the wagon may be
weighed at a convenient weighbridge station en route,
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which should as far as possible, be the first weigh
bridge station. In case there is no weighbridge en route
the wagon may be weighed at destination, if a
weighbridge is available there."

12. According to the respondents, the onus is on the owner of
the goods as per the scheme of the Act and the Rules regarding
loading or unloading. The Volumetric method adopted is the
responsibility of the consigner. The weighment done at the
weighbridge is meant to be authentic and any action of
overloading arising in, is the responsibility of the consigner. As
per section 87 of the Railways Act, the Rules of 2005 have been
framed. Rule 3 of the Rules of 2005 provides for punitive
charges for overloading the wagon. This provision is to prevent
any foul play being committed by the consigner/owner. For that
reason, the Railway Administration, scrupulously checks all
railway wagons to detect any mischief. If the weighment is done
at the originating Station and if overloading is noticed, the
owner/consigner can be given option to unload the excess
weight. However, when such weighing facility is not available
at the originating Station, the responsibility is that of the
consigner/owner to ensure that no overloading takes place and if
such overloading is detected en route or at the destination
Station the consigner/owner is made liable to pay punitive
charges and other charges as the case may be.

13. On facts of the present case, it is stated that the grievance
of the petitioner is founded on surmises and conjectures.
Whereas, the punitive charges and other charges levied on the
petitioner are on the basis of the actual weight detected en route,
in accordance with the prescribed norms. The action of the
Railways is strictly in conformity with the provisions of the Act
and Rules made thereunder. The respondents have prayed for
dismissal of the writ petition."

Still further, with regard to the contention of the writ petitioner that the
weighbridge at the point of re-weighment at Katni was defective at some point of
time earlier and therefore, the claim of the Railways was misconceived, the
Division Bench categorically held that this being a disputed question of fact, could
be agitated by the aggrieved party by way of statutory remedy provided under the
Railways Act or by filing a suit asking for appropriate relief. The relevant extract of
the judgment in S. Goenka Lime & Chemicals Limited (supra), reads as under:

""25. It was argued that the weighing machine at NKJ, Katni was
defective and could not have projected the correct weight of the
goods or aggregate weight along with the wagon weight. This
being a disputed question of fact can be agitated by the petitioner
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by way of statutory remedy provided under the Railways Act or by
filing a suit and ask for appropriate relief, if so advised. We do
not intend to examine that controversy in the present petition."

19. The argument of the learned counsel for the writ petitioner that the
judgment of the Supreme Court in Jagjit Cotton Textile Mills (supra) was not
correctly analysed by the Division Bench in S. Goenka Lime & Chemicals Limited
(supra) is noted to be rejected. The aforesaid judgment of the Supreme Court was
thoroughly considered and was in fact, relied upon by the Division Bench to repel
the challenge to the validity of Section 73 of the Railways Act and Rule 3 of the
Rules of 2005, by quoting para-42 of the aforementioned judgment of the
Supreme Court, as would be evident from para-15 of the report in S. Goenka Lime
& Chemicals Ltd. (supra), which reads, thus:

""15. Having considered the rival submissions, we may first deal
with the challenge to the validity of section 73 of the Act and
Rule 3 of the Rules of 2005. The purport of section 73 of the Act
0f 1989 has been considered by the Supreme Court in the case of
Jagjit Cotton Textile Mills (AIR 1998 SC 1959) (supra). The
Supreme Court has opined that the provisions of the Act and the
Rules made thereunder, empower the Central Government to fix
the maximum and minimum rates. The expression "rate" is wide
enough to encompass the amount towards penal charges, being
other payment. The stipulation in section 73 was earlier engrafted
in Rule 161-A of IRCA Rules. The Supreme Court further noted
that section 73 of the Act gives power to the Railways to levy
and collect penal charges from the consignor, consignee or the
endorsee, as the case may be, if the goods are overloaded
beyond the "permissible carrying capacity". The provisions in
question, not only prohibit the "consignors" from exceeding the
permissible carrying capacity of the wagon, but, also empower
the Railway Administration to recover penal charges in the
event of discovery of overweight at the booking point or en route
or at the destination station, for the entire distance from the
booking point to the destination station. It is held that the second
part of the provision is quite wide and unrestricted and can be
treated as permitting recovery of the penal charge from the
consignor or consignee or the endorsee as the case may be,
though these words are not expressly used in Rule 161-A. In
para 42 of the judgment while specifically dealing with the
challenge to the relevant provisions including section 73 of the
Act, the court observed thus:

"42. In our view, these contentions are not tenable. As
has been noticed in our discussion on Points 1 and 2, the
railway statutes define "maximum carrying capacity",
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"normal carrying capacity"(to be marked on the
wagon); and the "permissible carrying capacity". No
wagon can be loaded beyond the maximum carrying
capacity. The wagon could not ordinarily be loaded
beyond the normal carrying capacity or upto any
upward variation thereof and this limit is called the
permissible carrying capacity. Section 73 of the new
Act and Rule 161-A of the old Rules permit loading in
excess of the permissible carrying capacity without any
penal charges, now upto a limit of 2 tonnes. (Earlier it
was upto 1 tonne). What is now subjected to a penal
charge is the excess over and above the permissible
level above stated which is always below the maximum
limit. In our view, this levy under Sec. 73 of the new Act
and the old Rule 161-A is intended for dual purposes -
one is to see that the gross weight at the axles is not
unduly heavy so that accidents on account of the axles
breaking down, could be prevented. The other reason
behind the collection is that, inasmuch as the wagon has
carried such excess load upto the destination point at
the other end, the replacement cost of the coaches,

engines or rails or of repairs to be bridges be covered. In

our view, the extra rate is a higher rate i.e., something
like a surcharge for the excess load, to meet the said

expense. Therefore, we do not think that any principle
of "delinquency" is ingrained in this levy as in the case
of’breach of civil obligations under the FER A or Customs
Act or the Employees Provident Fund Act. Those cases
involved penalties for breach of the Acts and were not
concerned with charging a person for services rendered
nor with an extra charge for services which involved
extra strain to the property of the bailee who had rendered
the service. Obviously the Railway Board has kept
these aspects in mind while collecting these charges.
There is therefore no violation of Article 14. Further,
the question of reasonableness of the quantum of any
such extra rate cannot be challenged before us and the
appropriate forum therefor is the Railway Rates
Tribunal. Rule 161-A can therefore, be resorted to for
collecting these penal charges from the consignee also.
After all, the consignee had received delivery of the
overloaded goods and used the same for their business,
commercial or industrial purposes. For the above
reasons, a statutory provision like Sec. 73 or Rule 161-
A which permits levy on such a consignee cannot, in our

LL.R.[2021]M.P.
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view, be said to be arbitrary or unreasonable in the
context of Article 14."

(emphasis supplied)

20.  Section 73 of the Railways Act postulates punitive charges for overloading a
wagon and provides that where a person loads goods in a wagon beyond its
permissible carrying capacity, the Railway administration may, in addition to the
freight and other charges, recover from the consignor, the consignee or the
endorsee, as the case may be, charges by way of penalty at such rates, as may be
prescribed, before the delivery of the goods. The proviso to Section 73 of the said
Act amplifies the scope of the main provision by stipulating that it shall be lawful
for the Railway administration to unload the goods loaded beyond the capacity of
the wagon, if detected at the forwarding station or at any place before the
destination station and to recover the cost of such unloading and any charge for the
detention of any wagon on this account. It has come on record that the representative
ofthe writ petitioner was sent a communication to unload the excess material from
the alleged overloaded wagons and shift the same in the underloaded wagons.
Indisputably, the writ petitioner arranged two labourers for shifting the goods in
the underweight wagons. The material was accordingly adjusted and thereafter
only the train could depart. It is for this reason of overloading in the wagons at the
instance of the writ petitioner and detention of the train, the Station Manager
(Goods), Meghnagar vide order dated 15.05.2017 (Annexure P-10) had imposed
a penalty upon the respondent-writ petitioner, as provided under Section 73 of the
RailwaysAct.

21.  The punitive charges have also been prescribed under Rule 3 of the Rules
0f2005. According to the same, where the commodities are overloaded in a eight
wheeled wagon, the Railway administration shall recover punitive charges as
provided in parts I, IT and III of the situations 'A' and 'B' of the Schedule, from the
consignor, the consignee or the endorsee as the case may be, for the entire weight
of the commodities loaded beyond the permissible carrying capacity for the entire
distance to be travelled by train hauling the wagon from the originating station to
the destination point, irrespective of the point of detection of overloading. The
only exception, however is that if the customer carries out load adjustment at the
originating station itselfin case of detection of overloading at originating point, he
may not be liable to pay punitive charges. Reliance on this aspect may be placed
on the observations in para-20 of the Division Bench judgment in S. Goenka Lime
& Chemicals Ltd. (supra), which reads as under:-

""20. The argument then proceeds that if the overloaded goods
were removed after being detected en route, the Railway
Administration cannot be allowed to recover any amount in the
name of penalty for the distance between the originating station
and the destination station. This argument though attractive at
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the first blush, deserves to be stated to be rejected. Section 73
empowers the Railway Administration to collect penalty
charges at the prescribed rate and as per Rule 3, the person
becomes liable to pay such rates for the entire weight of the
commodities loaded beyond the permissible carrying capacity
for the entire distance to be travelled by train hauling the wagon
from the originating station to the destination point, irrespective
of the point of detection of overloading. This provision may
appear to be harsh for levy of penalty charges, after the unloading
of the wagon at the point en route where the overloading was
detected. However, keeping in mind the purpose underlying
Section 73 - is not only to recover extra charges for dual purposes,
but, also to discourage the consignor from overloading the
wagons beyond permissible limits which inevitably results in
damage to the coaches, engines or rails or of repairs to the
bridges. It cannot be overlooked that damage is bound to be
caused due to overloading of wagons; and any accident on that
account inevitably affects the rolling stock of the Railways. The
fact that such accident in fact did not take place, can be no
argument to extricate the consignor/owner. For, the damage due
to overloading is inevitable. Further, the cascading effect of any
such damage in the given situation, may be much more than the
amount of the prescribed penalty to be recovered because of the
overloading of wagons."

22.  The contention that the Railways should have provided opportunity of
hearing to the writ petitioner before re-weighment at New Katni Junction and at
least, before levying of the punitive charges, was also categorically considered
and repelled by the Division Bench in para-23 of'its judgment in S. Goenka Lime
& Chemicals Ltd. (supra), in the following terms:

""23. The next contention of the petitioner that no opportunity of
hearing was given to the petitioner nor any notice was given
before the wagon was taken to NKJ Kami and the wagon was
weighed in the absence of petitioner, also does not commend to
us. The provision of Section 73 of the Act read with Rule 3 of the
Rules, on the other hand, empowers the Railway Administration
to check the weight of wagon at any point before the delivery of
the goods to ascertain whether the loading of goods was within
the permissible limits. Giving prior notice before taking such
surprise action, would be counterproductive. If the aggrieved
person has any dispute about the correctness of the weighment
done by the Railway Administration en route before delivery of
goods to the consignee, is free to question the same by way of
appropriate proceedings including statutory remedy provided
under the Railways Act. The aggrieved person must substantiate
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his claim in the said proceedings to succeed in questioning the
assessment made by the Railway Administration."

23.  Inview of the above discussion, it must be held that the impugned order
passed by the learned Single Judge having been passed under ignorance of the
binding decision of the Division Bench in S. Goenka Lime & Chemicals Ltd. (supra),
besides being per incuriam, is also liable to be set aside on the law propounded by
the Division Bench, as discussed hereinabove. We, however, leave it open for the
writ petitioner to pursue the statutory remedy before the Railway Claims Tribunal
or in a suit or before any other statutory forum, as may be advised to it, and raise all
the permissible arguments including the argument whether the request for
re-weighment could have been made only by the consignor and not by the consignee
or his endorsee, which shall be decided on its own merits in accordance with law.
On this aspect, this Court may not be understood to have expressed any opinion,
one way or the other.

24. Resultantly, the impugned order passed by the learned Single Judge is set
aside. The present appeal succeeds and is allowed, however, with aforementioned
observation.

Appeal allowed

I.L.R. [2021] M.P. 1509 (DB)
WRIT APPEAL
Before Mr. Justice Sheel Nagu & Mr. Justice Anand Pathak
WA No. 1381/2019 (Gwalior) decided on 30 June, 2021

LAXMAN SINGH BAGHEL ...Appellant
Vs.
STATE OF M.P. & anr. ...Respondents

A. Civil Services (General Conditions of Service) Rules, M.P,

1961, Rule 6(6) — Disqualification — Issuance of Appointment Order — Held —

Point of incurring disqualification under Rule 6(6) is the appointment and

not the last date of submission of application pursuant to advertisement —

Since 3" child was born before issuance of appointment order, petitioner
rendered himself disqualified for the said appointment — Appeal dismissed.

(Paras 6,8,9 & 11)

@. Rifaer Gar (dar & arr= ord) A9, 7.9, 1961, (7397 6(6) —
favdar — fagfaa snaer st faar g — aififeaiRa — et e(6) @ siasfa
FREdar Swra &+ &1 fig Fgfad @ 9 f& 9" & srgaRer 4 smde s
B @ ffow faf¥r — gfe TR 923 &1 9= fgfaa smder @ o 89 @ gd
BT AT, 4] 9 I Fgfaa & foag w@d & Frida 971 f&ar — srdia @ie |
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B. Civil Services (General Conditions of Service) Rules, M.P,
1961, Rule 6(6) — Disqualification — Grounds — Held — Candidate who may not
be disqualified under this provision at the time of submission of his
application form or at any stage during recruitment process, but incurred
disqualification on account of 3" child born before the appointment order,
would suffer disqualification under the said provision. (Para7)

@ Rifaer dar (@ar st wrr=g od) (99, 9.9, 1961, 599 6(6) —
favgar — arerre — aiftfaeiRa — srwaeft o S mdsa v o1 v & a9
arerar 9l ufspar & SR faddl H yspw ux 59 Sudy & fava FRfEa Y foear
ST wadT, WRg PRI smeer & gd 9 TR 959 @ SRer FREar Swrd sRan
2, 9ad SudY & 3faia fFrfEa g

Prashant Sharma, for the appellant.
Ankur Mody, Addl. A.G. for the respondent No. 1/State.
Arun Katare, for the respondent No. 2.

ORDER

The Order of the Court was passed by:

SHEEL NAGU, J. :- Present intra-court appeal, filed u/S.2(1) of Madhya Pradesh
Uccha Nayalaya (Khand Nyayapeeth Ko Appeal) Adhiniyam, 2005, assails the
final order dated 19.07.2019 passed in Writ Petition N0.8343/2016 by the learned
Single Judge while exercising writ jurisdiction u/Art.226 of the Constitution
dismissing the petition in question by which challenge was made to Annexure P-1
and P-2 dated 16.09.2016 & 05.11.2012 informing petitioner/appellant that he is
disqualified to be appointed as Assistant Seed Certification Officer owing to third
child having been born to appellant/petitioner after 26.01.2001. The other letter
under challenge was a show-cause notice as to why FIR be not lodged against the
petitioner/appellant for taking shifting stands on affidavit in regard to the date of
birth of the third child.

2. Learned Single Judge has dismissed the petition in question on the ground
that petitioner/appellant was disqualified u/R.6(6) of the Madhya Pradesh Civil
Services [General Conditions of Services] Rules 1961 (for brevity "1961 Rules")
and has misled the employer by giving two different dates of birth of third child.
As such it is held by the learned Single Judge that the petitioner/appellant is
ineligible for government service.

3. Though the controversy lies in a narrow compass but enumeration of the
skeletal facts attending the case is necessary:

09/01/01 . | First child Ku. Pragati born to the petitioner/appellant.
08/07/03 . | Second child Ku. Rakshita born to the petitioner/appellant.
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20.03.2008 | Third child Master Krishna Baghel born to petitioner/
appellant as per the first affidavit sworn in by petitioner/
appellant vide A-3 along with 1A.1406/2020 in WA.

30.06.2009 . | Last date for submission of application forms invited by
advertisement issued by VYAPAM for filling up 112
posts of Assistant Seed Certification Officer.

20.11.2009 : | Allegedly corrected date of birth of third child Master
Krishna Baghel as per second affidavit sworn in by the
petitioner/appellant.

4. For the sake of clarity, the relevant statutory provision contained in Rule

6(6) of 1961 Rules is reproduced below:

"(6) No candidate shall be eligible for appointment to a service
or post who has more than two living children on of whom is
born on or after the 26" day of January, 2001.

Provided that no candidate shall be disqualified for
appointment to a service or post, who has already one living
child and next delivery takes place on or after the 26" day of
January 2001, in which two or more than two children are born."

5. The contention of learned counsel for petitioner/appellant is that the
eligibility of a candidate is judged as on the last date of submission of application
forms published in the advertisement, which was 30.06.2009 in the present case
and since third child [Master Krishna Baghel] was born on 20.11.2009 [as per the
second affidavit containing the changed date of birth] petitioner/appellant did not
incur any disqualification under Rule 6(6) of 1961 Rules on the relevant date i.e.
30.06.2009 when the third child was not born.

6. It is not disputed at the bar by the rival parties that the said element of
disqualification as alleged by the employer of petitioner/appellant having third
child was discovered before the appointment order could be issued.

7. A close scrutiny of the text of Rule 6(6) reveals that the disqualification of
a third child born after 26.01.2001 contemplated therein is in relation to eligibility
for appointment to a service or post under the Government of Madhya Pradesh.
This disqualification gua a candidate is for appointment. Thus, the candidate who
may not be disqualified under this provision at the time of submission of his
application form or at any stage during the process of recruitment, but incurred
disqualification on account of third child born before the appointment order,
would suffer disqualification under the said provision. This is the plain and simple
meaning which can be derived from textual & contextual interpretation of the said
provision.
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8. In the instant case, even if we ignore the dispute as regards correct date of
birth of third child [20.03.2008 or 20.11.2009] and for the sake of argument accept
the contention of petitioner/appellant that the third child was born on 20.11.2009,
then too petitioner/appellant has suffered disqualification u/R.6(6) of 1961 Rules
with effect from 20.11.2009 and has rendered himself ineligible for appointment
to the post of Assistant Seed Certification Officer.

0. The concept of last date for submissions of application forms has no
relevance for the purpose of disqualification u/R.6(6) of 1961 Rules. The reason is
not far to see. The point of incurring of disqualification u/R.6(6) of 1961 Rules is
the appointment and not the last date of submission of application pursuant to
advertisement.

10. It could have been a different matter if petitioner/appellant had been
appointed by issuance of the appointment order prior to the birth of third child. In
that situation petitioner/appellant would have been dealt with differently as per
the applicable rules.

11.  In view of above discussion and testing the factual matrix attending the
instant case on the anvil of Rule 6(6) of 1961 Rules, there is no manner of doubt
that since third child was born before the appointment order to the post in question
could be issued, the petitioner/appellant has rendered himself disqualified for the
said appointment.

12.  Consequently, this Court does not see any reason to take a different view
than the one taken by the learned Single Judge, though for an additional reason as
enumerated above.

13. Consequently, present writ appeal stands dismissed.
Appeal dismissed

I.L.R. [2021] M.P. 1512
WRIT PETITION
Before Mr. Justice G.S. Ahluwalia
WP No. 18600/2020 (Jabalpur) decided on 31 May, 2021

RAJJAN YADAV ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Rajya Suraksha Adhiniyam, M.P. 1990 (4 of 1991), Sections 4, 5
& 6 — Externment Orders — Principle of Natural Justice — Held — Compelling
petitioner's counsel to argue finally before cross-examination of witness and
thereafter not giving him any opportunity to argue in light of cross-examination,
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is a complete go by to principles of natural justice — District Magistrate acted in
a haste—No reasoning mentioned in the order — Procedure adopted by District
Magistrate shows that he acted malafidely and arbitrarily — Impugned order
set aside — Petition allowed with cost of Rs. 20,000. (Paras 11 to 15)

@. TS YveT SIfETIH, A4, 1990 (1991 BT 4), €IIRIV 4, 5 T 6 —
faafaT sneer — Fafife =g &1 Rigra — atafaaiRa — ar=h @& siferaaar &1
el & yfaudier & yd sifod wu 9 989 &+ 2 (993 HE1 3R acuand
I YR—TOET B TS § g89 B BT BIE aER &) 41, Jaffe g
fagidl @1 goia: Suar &=A1 & — forer afSeg e 9 Seadreil 9 o f&Har —
mﬂﬁﬁs‘aﬁmﬁaﬁﬂﬁ—mwﬁﬂﬁemmw‘umw
eIl @ f& Sl g HTEaydd AR T4 ©U 4 i fHar 2@ — smefia s
T — ITFADT 20,000 / — 5. B AT Afed DR |

B. Rajya Suraksha Adhiniyam, M.P. 1990 (4 of 1991), Sections 4, 5
& 6 — Externment Orders — Cross Examination — Held — Cross-examination is
the only important tool in the hands of wrongdoer to prove his innocence —
Cross examination of witness is not a mere formality. (Para12)

. RIS Ve eI, 44, 1990 (1991 @1 4), €IRIV 4, 5 T 6 —
faafaT sieer — gfagderor — sififagifRa — o feiar aifsa a3 @ fog
IWEN & ' d gfa—udleor € yepHrA wed@yel 3Gk @ — Wil &1
gfa—uderor a1 sttuarRedr =) 2 |

C. Rajya Suraksha Adhiniyam, M.P. 1990 (4 of 1991), Sections 4, 5
& 6 — Externment Orders — Reasoning — Held — Nothing has been discussed in
the order as to why activities of petitioner are detrimental to law and order
requiring him to remove him from the District of Jabalpur and its neighboring
District — Reasons are heartbeat of an order — Order passed without
application of mind. (Para13)

TT. TS Y& SfEgH, T, 1990 (1991 &1 4), €IRIV 4, 5 T 6 —
faafa sirder — a@ — sitafaaiRa — smeer % vur oo faafuaa 78 fear mar 2
%Mmﬁaﬁﬂﬁhﬁmﬁﬁwwa%ﬁwaﬁwéﬁﬂﬁﬁw?
1ot vd SUD gsIRfY forel | 918 ST S AT o1 — HIROT, TP MY
T 7H BId & — AT ARasd &1 yAT fed fa=m wiRa foar |

D. Rajya Suraksha Adhiniyam, M.P. 1990 (4 of 1991), Sections
4, 5 & 6 — Externment Orders — Requirement — Held — Two conditions are
required to be satisfied for passing an order of externment, firstly, alleged
offence should have close proximity to the order of externment; and, secondly,
there has to be some material to show that witnesses were not coming forward
to give statement against the proposed externee. (Paras7to9)
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g TS YT SIfETIH, A4, 1990 (1991 BT 4), €IIRTV 4, 5 T 6 —
faafaT 3reer — sgear — afifaaiRa — fafas & sy wka &1 @ feaw @
Trdl &1 gol fHar s snféa 2, el aifirefa sruvmy @) fafes @ smewr €
Freear g+ arfay, Sk g ¥7 <eia 89 H@ W s8I+ arfay & ywarfaa
fraffia <afda @ fawg wa= < =g aEfiFror 3t 92 = o |

Casesreferred :
W.P. No. 18605/2020 order passed on 09.02.2021, (2010) 9 SCC 496.

Vasant Roland Daniel, for the petitioner.
Ankit Agrawal,G.A. for the respondents/State.

(Supplied: Paragraph numbers)

ORDER
(Heard through Video Conferencing)

G.S. AHLUWALIA, J.:- This petition under Article 226 of the Constitution
ofIndia has been filed seeking the following reliefs:-

“1. That, this Hon'ble Court may kindly be please to set aside
the order of the Commissioner Jabalpur respondent no.1
dated 11.11.2020.

2. That, the Hon'ble Court may kindly be pleased to pass any
otherrelieves in accordance with law.”

2. It is the case of the petitioner that an order of externment was passed on
6/11/2016 by the District Magistrate, Jabalpur, which was complied by the
Petitioner. Thereafter, on 26/3/2018 the SP, Jabalpur vide his recommendation
No.PA/Jabalpur/Reader/IJB/18/18 prayed the District Magistrate, Jabalpur to
take action against the petitioner under Section 5 of the M.P. Rajya Suraksha
Adhiniyam.

3. By order dated 29/9/2018 the District Magistrate passed an order of
externment thereby externing the petitioner from the limits of District of Jabalpur
and other adjoining Districts, namely, Mandla, Dindori, Narsinghpur, Seoni,
Katni, Damoh and Umaria for a period of one year. The petitioner preferred an
appeal against the order dated 29/8/2018 before the Commissioner, Jabalpur,
which was registered in case No.91/Externment/18, which was decided on
20/2/2019 and the order dated 29/9/2019 passed by the Collector, Jabalpur was set
aside because the District Magistrate had not even recorded the statement of the
department and accordingly, the matter was remanded back to decide afresh after
giving full opportunity to the petitioner to put forward his defence. On 8/7/2020
an FIR was registered against the petitioner and other two co-accused persons in
Police Station Khamariya, Jabalpur for offence under Sections 327, 294, 506,
427/34 of IPC in Crime No.184/2020. It is submitted that again on 8/7/2020 itself,
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the S.P. Jabalpur sent a recommendation for taking action under M.P. Rajya
Suraksha Adhiniyam, in the light of the order passed by the Commissioner,
Jabalpur dated 20/2/2019, Annexure P/2 as well as in the light of the fact that
Crime No.184/2020 has been registered against the petitioner, and prayed that an
order of externment for a period of one year may be passed. Accordingly, a show-
cause notice was issued by the District Magistrate, Gwalior on 8/7/2020. It is
submitted that the petitioner submitted his reply. The respondents examined their
witness and after considering the material available on record, the District
Magistrate, Jabalpur passed the order dated 28/7/2020 thereby externing the
petitioner from the limits of Jabalpur and adjoining Districts, namely, Mandla,
Dindori, Narsinghpur, Seoni, Katni, Damoh and Umaria for a period of one year.
Being aggrieved by the said order, the petitioner preferred an appeal, which has
been dismissed by the Commissioner, Jabalpur by order dated 11/11/2020 passed
in case No. 12/Externment/2020.

4. Challenging the orders passed by the District Magistrate as well as the
Commissioner, Jabalpur, it is submitted by the counsel for the petitioner that
while passing an order of externment, the stale cases cannot be taken into
consideration. The Sub Inspector, Police Station Khamariya, District Jabalpur in
her evidence has admitted that from the year 2017 till 2020 neither any criminal
case except Crime No.184/2020, was registered against the petitioner nor any
preventive measure was taken. It is further submitted that it is clear from the order
of the District Magistrate that he has relied upon the stale criminal cases which
were registered against the petitioner, according to which, two criminal cases
were registered against the petitioner in the year 1997, three criminal cases were
registered in the year 1998, one case each was registered in the years 2004, 2006,
2009, 2010, 2013, four criminal cases were registered in the year 2014 and one
criminal case each was registered in the year 2016 and 2017. It is further
submitted that the Commissioner, Jabalpur has held that although the order of
externment was also passed against the petitioner in the year 2018, but still his
criminal activities could not be controlled and in the year 2020 one more offence
under Sections 327, 294, 506 and 427/34 of IPC was also registered. It is
submitted that the coordinate Bench of this Court in the case of Ramlakhan Yadav
Vs. State of M.P. and others passed in Writ Petition No.18605/2020 by order dated
9/2/2021 has quashed the externment proceedings and the present case is squarely
covered by it. It is further submitted that this Court by order dated 1/3/2021 had
directed the State Counsel to verify as to whether the case of the petitioner is
squarely covered by the judgment passed by the coordinate Bench of this Court in
the case of Ramlakhan Yadav (supra) or not. It is further submitted that the alleged
offences should have close proximity to the order of externment and there has to
be some material on record to show that the witnesses are not coming forward to
give statement against the externee. It is submitted that in view of the fact that no
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offence was registered against the petitioner in the year 2017, 2018 and 2019 and
only one crime was registered against the petitioner in the year 2020, which was
not for committing any heinous offence, the order of externment is harsh one and
is liable to be quashed.

5. Per contra, the counsel for the State opposed the writ petition, however,
fairly conceded that the present case is squarely covered by the judgment passed
by the coordinate Bench of this Court in the case of Ramlakhan Yadav (supra). Itis
further submitted that in the said case there was no material to show that the
witnesses are not coming forward, however, in the present case the statement of
Police Sub Inspector was recorded, who has stated that the witnesses are afraid of
the petitioner and they are not coming forward and even in most of the cases, the
reports are not lodged against the petitioner in the police station. However, it is
fairly conceded that except this bald statement, the respondents have not filed any
documentary evidence to show that the witnesses are not coming forward to
depose against the petitioner or they are afraid of him.

6. Heard learned counsel for the parties.

7. Itis well established principle of law that two conditions are required to be
satisfied for passing an order of externment:

8. Firstly, the alleged offence should have close proximity to the order of
externment; and,

0. Secondly, there has to be some material to show that the witnesses were
not coming forward to give statement against the proposed externee.

10.  Therespondents have filed their return and has also produced the record of
the Court of District Magistrate, Jabalpur.

11. From the order-sheets of the Court of District Magistrate, Jabalpur it is
clear that on 8/7/2020, the SP Jabalpur made an application for taking action
against the petitioner under Sections 4, 5, 6 of M.P. Rajya Suraksha Adhiniyam
and on the very same day notices were issued and the case was fixed for
10/7/2020. On 10/7/2020, the counsel for the petitioner appeared before the
District Magistrate, Jabalpur and prayed for time to file reply as well as to argue
the matter. On the very same day, statement of Sub Inspector Nirupa Pandey was
recorded and a liberty was given to the counsel for the petitioner to cross-examine
her, however, the counsel for the petitioner prayed for time to file reply to the
show-cause notice, to cross-examine the witness as well as to argue the matter.
Accordingly, time was granted to the petitioner to cross-examine the witness as
well as to file the reply and to finally argue the matter. On the same day, the copy of
application filed by the SP, Jabalpur alongwith documents were supplied to the
counsel for the petitioner. On 14/7/2020 a detailed reply was filed by the
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petitioner and the arguments were made by the counsel for the petitioner. Since
the witness was not present, therefore, the case was adjourned for cross-
examination of the witness. Later on, the Sub Inspector Nirupa Pandey appeared
before the District Magistrate and accordingly, she was bound over for the next
date. On 17/7/2020 the prosecution witness Sub Inspector Nirupa Pandey was
cross-examined by the petitioner and accordingly, the case was fixed for delivery
of judgment and accordingly, on 28/7/2020 the final order was passed by the
District Magistrate, Jabalpur.

12.  Although the petitioner has not challenged the manner in which the
proceedings were conducted, but from the order-sheets, it appears that the District
Magistrate has acted in a haste. Notices were issued on 8/7/2020, which were
affixed on the house of the petitioner and the counsel for the petitioner appeared
on 10/7/2020 and prayed for time to file reply and argue the matter. On the very
same day, the prosecution witness was examined and the cross-examination was
deferred on the request of the petitioner. Thereafter, on the next day the reply was
filed, but it appears that the counsel for the petitioner was directed to finally argue
the matter even prior to cross-examination of the witness. Thereafter, on
17/7/2020 the prosecution witness was cross-examined and the case was fixed for
delivery of judgment and no further argument was heard in the light of the cross-
examination of the prosecution witness. The manner in which the proceedings
were conducted by the District Magistrate, Jabalpur cannot be approved.
Cross-examination is the only important tool in the hands of the wrongdoer to
prove his innocence. Cross-examination of a witness is not a mere formality.
Without adverting to the question as to whether the District Magistrate should
have recorded the examination-in-chief of the prosecution witness on day one
without supplying the copy of the application filed by the S.P., Jabalpur along
with its documents and without awaiting for the reply of the petitioner, this Court
is of the considered opinion that compelling the petitioner's counsel to argue the
matter finally before cross-examination of a witness and thereafter not giving any
opportunity of hearing to the petitioner's counsel to argue in the light of the
cross-examination of the witness, is a complete go by to the principles of natural
justice. It is clear that no opportunity was granted to the Petitioner to advance
arguments on the basis of cross-examination of the witness. It is also not clear
from the order-sheet dated 17/7/2020, as to whether the petitioner had sought time
to lead his evidence or not or the petitioner had expressed that he does not want to
lead his evidence.

13.  Further, it is apparent from the order dated 28-7-2020, passed by the
District Magistrate, Jabalpur, the practice of cut and paste has been adopted. The
District Magistrate, Jabalpur in the impugned order, has cut and paste its earlier
order dated 29-9-2018, and thereafter, has cut and paste the examination-in-chief
of Ms. Nirupa Pandey, Sub-Inspector, thereafter cut and paste the show cause
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notice issued to the petitioner and the reply submitted by the petitioner.
Thereafter, the District Magistrate, cut and paste the cross-examination of Ms.
Nirupa Pandey, Sub-Inspector. Thereafter, in para 13, the District Magistrate,
Jabalpur, without considering the nature of criminal cases registered against the
petitioner, its outcome, as well as without considering that whether the stale cases
can be taken into consideration for passing the order of externment, directly
jumped to the conclusion that since, one more criminal case was registered
against the petitioner in the year 2020, therefore, his activities have made him
liable for his externment from the District Of Jabalpur and its neighboring
Districts Mandla, Dindori, Narsinghpur, Seoni, Katni, Damoh and Umaria. In
para 13, except by mentioning that he has gone through the various orders passed
by the Courts, nothing has been discussed as to why the activities of the petitioner
are detrimental to the law and order requiring him to remove him from the District
of Jabalpur and its neighboring District. It is well established principle of law that
reasons are heartbeat of an order. The Supreme Court in the case of Kranti
Associates (P) Ltd. Vs. Masood Ahmed Khan, reported in (2010) 9 SCC 496 has
held asunder :

46. The position in the United States has been indicated by this
Courtin S.N. Mukherjee in SCCp. 602, para 11 : AIR para 11 at p.
1988 of the judgment. This Court held that in the United States the
courts have always insisted on the recording of reasons by
administrative authorities in exercise of their powers. It was
further held that such recording of reasons is required as “the
courts cannot exercise their duty of review unless they are
advised of the considerations underlying the action under
review”. In S.N. Mukherjee this Court relied on the decisions of
the US Court in Securities and Exchange Commission v. Chenery
Corpn. and Dunlop v. Bachowski in support of its opinion
discussed above.

47. Summarising the above discussion, this Court holds:

(a) InIndiathejudicial trend has always been to record
reasons, even in administrative decisions, if such
decisions affect anyone prejudicially.

(b) A quasi-judicial authority must record reasons in
support of its conclusions.

(¢) Insistence onrecording of reasons is meant to serve
the wider principle of justice that justice must not only
be done it must also appear to be done as well.

(d) Recording of reasons also operates as a valid
restraint on any possible arbitrary exercise of judicial
and quasi-judicial or even administrative power.
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(e) Reasons reassure that discretion has been exercised
by the decision-maker on relevant grounds and by
disregarding extraneous considerations.

(/ Reasons have virtually become as indispensable a
component of a decision-making process as observing
principles of natural justice by judicial, quasi-judicial
and even by administrative bodies.

(g) Reasons facilitate the process of judicial review by
superior courts.

(h) The ongoing judicial trend in all countries committed
torule of law and constitutional governance is in favour
of reasoned decisions based on relevant facts. This is
virtually the lifeblood of judicial decision-making
justifying the principle that reason is the soul of justice.

() Judicial or even quasi-judicial opinions these days
can be as different as the judges and authorities who
deliver them. All these decisions serve one common
purpose which is to demonstrate by reason that the
relevant factors have been objectively considered. This
is important for sustaining the litigants' faith in the
justice delivery system.

(7) Insistence on reason is a requirement for both
judicial accountability and transparency.

(k) Ifajudge ora quasi-judicial authority is not candid
enough about his/her decision-making process then it is
impossible to know whether the person deciding is
faithful to the doctrine of precedent or to principles of
incrementalism.

(/) Reasons in support of decisions must be cogent,
clear and succinct. A pretence of reasons or “rubberstamp
reasons” is not to be equated with a valid decision-making
process.

(m) It cannot be doubted that transparency is the sine
qua non of restraint on abuse of judicial powers.
Transparency in decision-making not only makes the
judges and decision-makers less prone to errors but also
makes them subject to broader scrutiny. (See David
Shapiro in Defence of Judicial Candor.)

(n) Since the requirement to record reasons
emanates from the broad doctrine of fairness in

1519
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decision-making, the said requirement is now virtually
a component of human rights and was considered part
of Strasbourg Jurisprudence. See Ruiz Torija v. Spain
EHRR, at 562 para 29 and Anyav. University of Oxford,
wherein the Court referred to Article 6 of the European
Convention of Human Rights which requires, “adequate
and intelligent reasons must be given for judicial
decisions”.

14.  Ifthe impugned order passed by the District Magistrate, Jabalpur is tested
on the anvil of law laid down by Supreme Court in the case of Kranti Associates
(Supra), then it is clear that the impugned order lacks reasons which clearly show
that there was a complete non-application of mind by the District Mgaistrate,
Jabalpur.

15. Thus, from the procedure which was adopted by the District Magistrate,
Jabalpur, as well as also from the unreasoned order passed by the District
Magistrate Jabalpur, it is clear that the District Magistrate Jabalpur has acted
malafidely and arbitrarily. On earlier occasion also, the order of externment was
passed against the petitioner, without even recording the statement of any
departmental witness and therefore, the order of externment was set aside and the
matter was remanded back. The manner in which the District Magistrate, Jabalpur,
has conducted the proceedings, it is clear that he just wanted to complete the
formalities of recording the statement of a police officer. Further, the practice of
cut and paste in the impugned order, as well as passing unreasoned orders, cannot
be approved. An order of externment has serious civil as well as criminal
consequences. By removing a person from his house, may also amount to
depriving him from his livelihood, therefore, the authorities, should not adopt the
practice of cut and paste and must pass reasoned orders.

16. Similarly, the Commissioner, while deciding the appeal did not adhere to
the above mentioned loopholes in the procedure as well as the order passed by the
District Magistrate. Right of appeal is not a mere formalities, and the Appellate
Authority should not act mechanically while deciding the appeals and should
minutely scrutinize the orders under challenge.

17.  Under these circumstances, this Court is left with no option but to set aside
the order dated 28-7-2020 passed by District Magistrate, Jabalpur and order dated
11-11-2020 passed by Commissioner, Jabalpur Division, Jabalpur.

18. This petition is allowed with cost of Rs. 20,000/- to be deposited by the
District Magistrate, Jabalpur, in the Registry of this Court within a period of 30
days from today. The petitioner shall be entitled to withdraw the cost.

Petition allowed
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L.L.R. [2021] M.P. 1521 (DB)
WRIT PETITION
Before Mr. Justice Sujoy Paul & Mr. Justice Shailendra Shukla
WP No. 9780/2021 (Indore) decided on 15 June, 2021

PIYUSH KUMAR SHETH ...Petitioner

Vs.

STATE OF M.P. & ors. ...Respondents
A. Constitution — Article 226 — Contractual Matters — Cancellation

of Tender — Held — Administration is best suited to take decision in matters of
contract—No legal vested or constitutional right was crystallized in favour of
the petitioner before cancellation of tender — No enforceable right was
created in favour of petitioner — Further, cancellation of single tender and
resultant issuance of N.L.T. will encourage competition and may fetch better
rates/results — It cannot be said that cancellation of tender is wholly
impermissible — No interference required — Petition dismissed. (Para14)

®. HIAETT — 3qe8T 226 — GIAGTHE AT — [AIAQT BT ¥GTHYT
— fafraifRa — gemas, d@faer & wmal § fofa o9 @ foag 9@ Sugaa @ —
fifder g o9 9 qd I @ va | $i3 fafte fafea @ wdafe siffer
e 781 AT T o1 — AT & ue | $Is yad-d e giera @1 fear
AT AT — 39S AfaRad, tha AfasT &1 Igg@<er va aRonfie ffasT smHor
AT SR B ST, yfget 1 9e1d1 QT 92T 98- &%/ RO o1 96hdl @
— I8 A8 ®El oAbl f& FfasT &1 Ige®Hor guia: sAgaa @ — 313 gvxasy
Iufara &Y — arfaet @i |

B. Constitution — Article 226 — Contractual Matters — Judicial
Review — Scope of Interference — Held — In matters of contract, scope of
interference by this Court is limited — Court cannot sit in appeal on the
decision of department unless such a decision is shown to be arbitrary,
capricious or malicious in nature or it attracts wednesbury principles —
Interference can also be made if decision runs contrary to public interest.

(Para 9 & 10)

. HIAET — 8T 226 — WldGT® Ad — 1A% yAafdalasT
— gwaely &7 fawar — siffeiRa — |faer & a4, 39 eI §RI
T BT faaR Hiffd @ — [T, [T gr1 fad W™ fafreaa a1 sifia &
w®Y U GAd1s T8l B Gdhdl oid dd & QAT fafreeay g, srgfaa ar gugof
¥GHY T YdId I31 sial 8 AT Ig dsa993) Rigral &I s 1 s=ar sl —
afe fafreaa e fra & ufaaa smar @ af ) sxasy fear s aear2 |
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Casesreferred :

(2001) 8 SCC 491, (2012) 8 SCC 216, (2000) 5 SCC 287, MANU/
KA80618/2009, (1994) 6 SCC 651, (2015) 15 SCC 137, (1993) 1 SCC 44, (2005)
6 SCC 138, (1999) 1 SCC 492, (2000) 2 SCC 617, (2007) 14 SCC 517, (2007) 8
SCC 1,(2014)3SCC 493, (2014) 11 SCC 288, (2016) 14 SCC 172.

A.K. Sethialongwith P.C. Mehta, for the petitioner.
Pushyamitra Bhargav, Addl. A.G. for the respondent/State.

ORDER

The Order of the Court was passed by:
SuJOY PAUL, J. :- In this petition filed under Article 226 of the Constitution of
India, the challenge is mounted to order dated 27.05.2011 (Annexure- P/9 and
P/10), whereby the tender of petitioner has been cancelled. The challenge is also
made to the new N.I.T. issued on 27.05.2021.

2. Shri Sethi, learned Senior Counsel urged that the pivotal question in the
case is whether the respondents are justified in cancelling the tender of the
petitioner when admittedly his bid was of more than 75 crores, whereas the
reserve price was only 72.6 crores. His technical and financial bids were accepted.
The reserve price fixed was much above the price to be fixed as per Collector
guidelines. Petitioner's bid was shown to be accepted on 26.05.2021 on the portal
of the Government. The decision of cancellation of bid could have been taken by
Finance Committee and not by the Cabinet. The new N.I.T. again quotes the same
reserve price of rupees 72.61 crores. Since the petitioner's bid was much above the
reserve price aforesaid, there was no justification in cancelling the bid.

3. It is further submitted that although the petitioner was the single bidder,
there is no justification for cancelling his tender. The decision to cancel the tender
is arbitrary and runs contrary to the judgment of Supreme Court reported in (2001)
8 SCC 491 (Union of India & Others v/s Dinesh Engineering Corporation &
Another).

4. Lastly, learned Senior Counsel submits that the Supreme Court by order
dated 27.07.2019 issued directions to the Department to undertake an exercise
pursuant to which they were required to initiate tender process within two years.
The tender so cancelled was issued in obedience of Apex Court's order.
Cancellation thereof violates Court order.

5. Shri Pushyamitra Bhargav, learned Additional Advocate General
opposed the prayer by contending that various clauses of N.I.T. namely 2.1.11,
3.3, 3.7 and 3.8 permit the respondents to cancel the tender at any stage. No right
has been created in favour of the petitioner. A conscious decision was taken at
apex level which is reflected in the letter dated 28.05.2021 to cancel the tender
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which cannot said to be arbitrary, malicious and capricious in nature. Moreso,
when petitioner was admittedly the single person who submitted his bid. Reliance
is placed on certain judgments namely (2012) 8 SCC 216 (Michigan Rubber
(India) Limited v/s The State of Karnataka, (2000) 5 SCC 287 (Monarch
Infrastructure (P) Limitedv/s Commissioner Ulhasnagar Municipal Corporation
& Others) and MANU/KA80618/2009 (Mahendra Labs Pvt. Ltd. v/s Principal
Secretary to Government Animal Husbandry and Fishries Department).

6. In rejoinder submissions, Shri Sethi, learned Senior Counsel submits that
petitioner's tender was cancelled on 27.05.2021, whereas document dated
28.05.2021 filed with the return shows that Cabinet took decision on 28.05.2021.
For this reasons also, impugned order is arbitrary and bad in law.

7. No other point is pressed by the learned counsel for the parties.

8. We have heard learned counsel for the parties at length and perused the
record.

0. This is trite that in matters of contract the scope of interference by this

Court is limited. This Court cannot sit in appeal on the decision of the department
unless such a decision is shown to be arbitrary, capricious or malicious in nature or
itattracts wednesbury principles. (See:- Tata Cellular vs. Union of India, (1994) 6
SCC 651 and Elektron Lighting Systems (P) Ltd. vs. Shah Investments Financial
Developments & Consultants (P) Ltd., (2015) 15 SCC 137, Sterling Computers
Ltd. v. M & N Publications Ltd., (1993) 1 SCC 44, Master Marine Services (P)
Ltd. v. Metcalfe & Hodgkinson (P) Ltd., (2005) 6 SCC 138, Michigan Rubber
(India) Ltd. v. State of Karnataka, (2012) 8 SCC 216).

10.  Interference can also be made if decision runs contrary to the public
interest. (See:- Raunaq International Ltd. v. I.V.R. Construction Ltd., (1999) 1
SCC 492, Air India Ltd. v. Cochin International Airport Ltd., (2000) 2 SCC 617,
Jagdish Mandal v. State of Orissa, (2007) 14 SCC 517, Reliance Energy Ltd. v.
Maharashtra State Road Development Corpn. Ltd., (2007) 8 SCC 1, Sanjay
Kumar Shukla v. Bharat Petroleum Corpn. Ltd., (2014) 3 SCC 493 and Siemens
Aktiengeselischaft & Siemens Ltd.v. DMRC Ltd.,(2014) 11 SCC 288).

I1. Indisputably, the present case is a case of single tender. The department
decided to cancel the same and decided to issue fresh NIT.

12.  After considering CVC guidelines, the Apex Court opined in State of
Jharkhandv. CWE-SOMA Consortium, (2016) 14 SCC 172 asunder :-

“20. Admittedly, in the pre-bid meeting held on 24-3-2014, ten
tenderers have participated. After conclusion of the pre-bid
meeting on 24-3-2014, as a result of stringent conditions
prescribed in Clauses 4.5(A)(a) and 4.5(A)(c), only three
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tenderers could participate in the bidding process and submit
their bids. As noticed earlier, upon scrutiny two were found non-
responsive. In our considered view, the High Court erred in
presuming that there was adequate competition. In order to
make the tender more competitive, the Tender Committee in its
collective wisdom has taken the decision to cancel and reinvite
tenders in the light of SBD norms. As noticed earlier, the same
was reiterated in a subsequent meeting held on 9-7-2014. While
so, the High Court was not justified to sit in judgment over the
decision of the Tender Committee and substitute its opinion on
the cancellation of tender. Decision of the State issuing tender
notice to cancel the tender and invite fresh tenders could not
have been interfered with by the High Court unless found to be
mala fide or arbitrary. When the authority took a decision to
cancel the tender due to lack of adequate competition and in
order to make it more competitive, it decided to invite fresh
tenders, it cannot be said that there are any mala fides or want of
bona fides in such decision. While exercising judicial review in
the matter of government contracts, the primary concern of the
court is to see whether there is any infirmity in the decision-
making process or whether it is vitiated by mala fides,
unreasonableness or arbitrariness.”

(Emphasis Supplied)

13. A microscopic reading of communication dated 29.05.2021, shows that it
is an internal correspondence between Public Property Management Department
and MP Road Development Corporation wherein the Additional Secretary
informed the Managing Director about the decision of cabinet to cancel the
tender. This document nowhere shows that the cabinet took a decision on
28.05.2021. Thus, argument of learned senior counsel that the tender is cancelled
prior in time on 27.05.2021 and decision was taken by cabinet on 28.05.2021
pales into insignificance.

14.  The administration is best suited to take decision in the matter of contracts.
Asnoticed above, such decisions can be interfered with, when the same are shown
to be arbitrary, malicious, against the public interest or hitting wednesbury
principles. The cancellation of single tender and resultant issuance of N.I.T. will
encourage competition and may fetch better rates / results. Thus, it cannot be said
that cancellation of tender is wholly impermissible. No enforceable right was
created in favour of the petitioner. Putting it differently, no legal vested or
constitutional right was crystallized in favour of the petitioner before cancellation
oftender. Thus, no writ of Mandamus can be issued in favour of the petitioner.

15. In case of single tender, the Hon'ble Apex Court in the case of State of
Jharkhandv. CWE-SOMA Consortium (supra) opined that such decisions cannot
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be said to be malafide or want of bonafides. In such case, judicial interference
must be astute.

16.  Inthe factual backdrop of this case, we are unable to hold that there exists
any such ingredient on which interference can be made in a contract matter. The
respondents have taken a possible and plausible decision which does not warrant
interference by this Court.

17.  Thus, the petition fails and hereby dismissed.

Petition dismissed

I.L.R. [2021] M.P. 1525 (DB)
WRIT PETITION
Before Mr. Justice Mohammad Rafiq, Chief Justice &
Mr. Justice B.K. Shrivastava
WP No. 10786/2021 (Jabalpur) decided on 30 June, 2021

SHRISHTIINFRASTRUCTURE DEVELOPMENT ...Petitioner

CORPORATION LIMITED

Vs.

STATE OF M.P. & ors. ...Respondents
A. Constitution — Article 226 — Tender — Pre-requisite Conditions —

Held — It was the pre-requisite condition of NIT that bidder was required to
have experience of having successfully (i) executed (ii) completed and (iii)
commissioned, one similar work — Partially completed work even if its value
exceeds the total value of the work for which tenders are being invited,
cannot be treated as completed work — Treating the bid of petitioner as
technically non-responsive cannot be said to be malafide nor it was done to
favour someone — Petition dismissed. (Para23 & 24)

®. W IaErT — s1g=8T 226 — fAfder — yalfiféia ord — aififraiRa —
g fAifaeT sz a1 &1 gd srufara wrd off f& dicfierdr &1 ve 949 &1 &1
ahaagd® (i) fearfea (i) gof 3R (iii) oRY $=7 &1 srgwa ST S1ufdra o
— e ©u 4 R HA T 1 oI, Jef SHHT o7 39 1 & Hd oI 4
Afere B o fearg ffaery smifsa @ o <& €, gof &l 9 "= 5 waar —
I B dicll B db-a! ©U 9 yfafsarsfia 999 &1 sragwTfa® 2 $ar o
HHdl @ 3R 9 81 I8 S & uer A fbar 1 o — Aifaer @i |

B. Constitution — Article 226 — Tender — Language of Terms &
Conditions — Interpretation — Held — Words used in terms and conditions have
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to be construed in the way, employer has used them while formulating them —
Court cannot substitute the opinion of employer by its own unless
interpretation of such conditions suffers from malafides or perversity or it is
so obnoxious that it defies reason and logic and is not a possible
interpretation — Decision of employer has to be respected by Court unless it is
shown to be ex-facie arbitrary, outrageous and highly unreasonable.

(Para 24 & 25)

& WEnT — geeT 226 — fAfdsr — fA9gT g wal @ |meT —
frda— aififaiRa — fdea iR waf § ygaa wsal &1 3ref 39 davg | o
SEn arfey o fatear @ s fafafifa ovd 9w s9er Sy fear @ —
Ry A 1 I &1 e1ue Ay | gforenfua T s 9ear o9 9@ &
Sad wdl &1 fdaa sraqurae a1 fawdtwaar € yfwa T 8 oar san
Tl 9 81 {6 ST 3R & &) Svar a1 &) ¢d b waren fadaq a8 2
— e @ fAvfa &1 =mrers g1 9w fear ST =1y, 99 9@ 98 weed:
AT, YHTSS Ud A ferads Jrgfad sRfa T a1

C. Constitution — Article 226 — Tender — Interpretation of Terms &
Conditions — Judicial Review — Held — Employer who issued the tender is best
judge to interpret the conditions of eligibility contained therein — Unless
interpretation of employer is found to be so arbitrary, perverse and
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JUDGMENT

The  Judgment of the  Court was delivered  by:
MOHAMMAD RAFIQ, CHIEF JUSTICE :- This writ petition has been directed
against the order Annexure-P/1 dated 7.6.2021 by which the bid of the petitioner
submitted in response to notice inviting tender floated by the respondent-M.P.
Urban Development Company Ltd. dated 25.2.2021, being technically non-
responsive, has been rejected.

2. Mr. Prashant Singh, learned Senior Counsel submitted that the
respondents in their tender document enclosed with the NIT Annexure-C laid
down the pre-qualification criteria, which in so far as relevant for the present
matter, provided that the bidder should have “experience of having sufficiently
executed, completed and commissioned” “one similar work of aggregate cost not
less than the amount equal to 50% of the probable amount of during the last 5
financial years.” It is contended that the petitioner submitted the experience
certificate duly signed by the Project Director, Ganga Pollution Control Unit, U.P.
Jal Nigam Kanpur, which clearly stated that the petitioner has completed and
commissioned, to the extent of value of Rs.328.6 crores, the work of “Survey,
review the designs, redesign where necessary and build new sewerage network of
about 102 km length and rehabilitation of existing small sized sewer and trunk
sewer network of 198 km length including survey, design & construction of 2 no.
of sewage pumping stations and 01 no. of lift stations and all appurtenant
structures, and operation & maintenance of rehabilitated and new sewerage
network and sewage pumping stations for a period of 10 years in Sewerage
District-1 of Kanpur, State of Uttar Pradesh, India”.

3. Learned Senior Counsel for the petitioner submitted that the respondents
have illegally rejected the bid of the petitioner as technically non-responsive on
the premise that the petitioner does not have the experience of completion and
commissioning of similar work as required in Annexure-C to the NIT. Learned
Senior Counsel has referred to the communication issued by the Deputy Project
Director (Technical) M.P. Urban Development Co. Ltd. rejecting their subsequent
representation mentioning that the case of the petitioner has been reviewed in the
light of their submission against the bid and the claim in their letter dated
8.6.2021. It was observed that the certificate dated 3.3.2021 of similar work
claimed by the petitioner for eligibility does not mention “completion of work in
totality”, hence the decision has been uploaded on the website of respondents
stands confirmed without any change in the status of responsiveness of the
bidders. Mr. Prashant Singh, learned Senior Counsel further argued that the
conditions of the tender document have to be given purposive interpretation. The
respondents required the similar work to have been successfully executed,
completed and commissioned costing not less than the amount equal to 50% of the
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probable amount of contract value of the work in question for past 5 years. The
petitioner not only executed, but also commissioned the work of the value of
328.06 crores, which is much more than the value of the work of which tender as
has been floated by the respondents i.e. Rs.226.94 crores. It is contended that the
respondent-M.P. Urban Development Company has illegally awarded the work to
respondent No.4, who had quoted the bid of Rs.208 crores as against the bid
amount of Rs.202 crores offered by the petitioner.

4. Mr. Purushaindra Kaurav, learned Advocate General appearing for the
respondents submitted that for the purpose of examining the eligibility of the
bidders in the process evaluation of the technical bid, the conditions of the tender
cannot be split and one part cannot be read in isolation from another. Learned
Advocate General referred to Annexure-C, the pre-qualification criteria,
appended to the NIT and argued that it only intended to ensure that the bidder
should have successfully executed, completed and commissioned similar work of
aggregate costing not less than the amount equal to 50% of the probable amount of
work in question. On own showing the petitioner, the certificate produced by it
proves that it has not completed the work as on 3.3.2021 when the certificate was
issued by the Project Director of Ganga Pollution Control Unit, U.P. Jal Nigam
Kanpur. In fact, it was also mentioned in that very certificate that it was proposed
to extend the time for completion of work awarded to the petitioner by 31.3.2021.
If the petitioner would have really completed the work by 31.3.2021, it had ample
time to produce the certificate of completion of the work to satisfy the requirement
of pre-qualification criteria, as the last date of the submission of the tender, which
was originally fixed as 25" March, 2021, was extended to 17" May, 2021. The
implication would be that the petitioner could not complete the work even up to
17" May, 2021.

5. Mr. Purushaindra Kaurav, learned Advocate General submitted that what
amount has been quoted by the petitioner in the financial bid would be immaterial
for the purpose of deciding the present matter because financial bid of the
petitioner was never opened as its technical bid was found non-responsive.
Secondly it is submitted that the English version of the certificate now submitted
by the petitioner with TA No0.6159/21 has been subsequently procured on
21.6.2021 and was never produced before the respondents. It is not in the shape of
certificate, but is a mere communication addressed to petitioner by the Project
Manager of Ganga Pollution Control Unit, U.P. Jal Nigam Kanpur and therefore
that document can not be looked into.

6. We have given our anxious consideration to the rival contentions and
perused the record.
7. Before adverting to merits of the case, we deem it appropriate to remind

ourselves of the position of law with regard to scope of jurisdiction of this Court in
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the matter of award of contracts by the Government and its instrumentalities. The
Supreme Court in the celebrated judgment in Tata Cellular Vs. Union of India,
(1994) 6 SCC 651, delineated the scope of interference by the Constitutional
Courts in the matter of Government Contracts/Tenders by observing that the
principles of judicial review would apply to the exercise of contractual powers by
Government bodies in order to prevent arbitrariness or favouritism. There are
however inherent limitations in exercise of that power of judicial review.
Government is always the guardian of the finances of the State and it is expected
to protect the financial interest of the State. The right to refuse the lowest or any
other tender is always available to the Government, but the principles laid down in
Article 14 of the Constitution have to be kept in view while accepting or rejecting
atender. There can be no question of infringement of Article 14 if the Government
tries to get the best person or the best quotation and the right to choose cannot be
considered to be an arbitrary power. The judicial power of review is exercised to
rein in any unbridled executive process. The Supreme Court held that it is not for
the court to determine whether a particular policy or particular decision taken in
the fulfillment of that policy is fair. It is only concerned with the manner in which
those decisions have been taken. The power of judicial review is not an appeal
from the decision and therefore, the Court cannot substitute its decision since the
Court does not have the necessary expertise to review. Apart from the fact that the
Court is hardly equipped to do so, it would not be desirable either. However,
where the selection or rejection is arbitrary, certainly the Court would interfere.
But it is not the function of a Judge to act as a superboard, or with the zeal of a
pedantic schoolmaster substituting its judgment for that of the administrator.

8. In Air India Ltd. Vs. Cochin International Airport Ltd. & Ors., (2000) 2
SCC 617, whilerelying on its several earlier decisions on the law relating to award
of contract by the State, its corporations and bodies acting as instrumentalities and
agencies of the Government, the Supreme Court observed as under:

" s The award of a contract, whether itis by a private
party or by a pubhc body or the State, is essentially a commercial
transaction. In arriving at a commercial decision considerations
which are paramount are commercial considerations. The State
can choose its own method to arrive at a decision. It can fix its
own terms of invitation to tender and that is not open to judicial
scrutiny. It can enter into negotiations before finally deciding to
accept one of the offers made to it. Price need not always be the
sole criterion for awarding a contract. It is free to grant any
relaxation, for bona fide reasons, if the tender conditions permit
such a relaxation. It may not accept the offer even though it
happens to be the highest or the lowest. But the State, its
corporations, instrumentalities and agencies are bound to
adhere to the norms, standards and procedures laid down by
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them and cannot depart from them arbitrarily. Though that
decision is not amenable to judicial review, the court can
examine the decision-making process and interfere if it is found
vitiated by mala fides, unreasonableness and arbitrariness. The
State, its corporations, instrumentalities and agencies have the
public duty to be fair to all concerned. Even when some defect is
found in the decision-making process the court must exercise its
discretionary power under Article 226 with great caution and
should exercise it only in furtherance of public interest and not
merely on the making out of a legal point. The court should
always keep the larger public interest in mind in order to decide
whether its intervention is called for or not. Only when it comes
to a conclusion that overwhelming public interest requires
interference, the court should intervene."

0. The Supreme Court in Jagdish Mandal Vs. State of Orissa & Others,
(2007) 14 SCC 517, has also dealt with the scope of interference in contractual
matters by the Constitutional Courts and held that while invoking power of
judicial review in matters relating to tenders /contracts, certain special features
should be borne in mind that evaluation of tenders and awarding of contracts are
essentially commercial functions and principles of equity and natural justice stay
at a distance in such matters. If the decision relating to award of contract is bona
fide and is in public interest, the courts will not interfere by exercising power of
judicial review even if a procedural aberration or error in assessment or prejudice
to a tenderer, is made out. Power of judicial review will not be invoked to protect
private interest at the cost of public interest, or to decide contractual disputes.
Tenderer or contractor with a grievance can always seek damages in a civil court.
Interference in tender or contractual matters in exercise of power of judicial
review is permissible only if:

(1) the process adopted or decision made is mala fide or intended to favour
someone, or (ii) the same is so arbitrary and irrational that no responsible
authority acting under law could have arrived at it, or (iii) it affected the public
interest. The purpose and scope of judicial review is intended to prevent
arbitrariness, irrationality, unreasonableness, bias and mala fides, its purpose is to
check whether the choice or decision is made "lawfully" and not to check whether
the choice or decision is "sound".

10. The Supreme Court, in the case of Siemens Public Communication
Networks Pvt. Ltd. & Anr. Vs. Union of India & Ors., (2008) 16 SCC 215 while
dealing with the scope of judicial review of the constitutional courts, held that in
matters of highly technical nature, a high degree of care, precision and strict
adherence to requirements of bid is necessary. Decision making process of
Government or its instrumentality should exclude remotest possibility of
discrimination, arbitrariness and favoritism. It should be transparent, fair, bona
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fide and in public interest. However, the Supreme Court clearly held therein that it
is not possible to rewrite entries in bid document and read into the bid document,
terms that did not exist therein, nor is it permissible to improve upon the bid
originally made by a bidder. Power of judicial review can only be exercised when
the decision making process is so arbitrary or irrational that no responsible
authority acting reasonably or lawfully could have taken such decision, but if it is
bona fide and in public interest, court will not interfere with the same in exercise
of power of judicial review even if there is a procedural lacuna. Principles of
equity and natural justice do not operate in the field of such commercial transactions.

11. The Supreme Court in the case of Meerut Development Authority Vs.
Association of Management Studies & Anr., (2009) 6 SCC 171, held that the
tender is an offer, which invites and is communicated to notify acceptance. It must
be an unconditional, must be in the proper form, and the person by whom tender is
made must be able to and willing to perform his obligations. The terms of the
invitation to tender cannot be open to a judicial scrutiny because the invitation to
tender is in the realm of contract. Only a limited judicial review may be available
in cases where it is established that the terms of the invitation to tender were so
tailor-made to suit the convenience of any particular person with a view to
eliminate all others from participating in the bidding process. The bidders have no
other right except the right to equality and fair treatment in the matter of
evaluation of competitive bids offered by interested persons in response to notice
inviting tender in a transparent manner and free from hidden agenda. The
authority has the right not to accept the highest bid and even to prefer a tender
other than the highest bidder, if there exist good and sufficient reasons. The action
taken by the authorities in awarding contracts can be judged and tested in the light
of Article 14 of the Constitution of India and the Court cannot examine details of
the terms of the contract entered into by public bodies or State. The Court has
inherent limitations on the scope of any such enquiry.

12. Adverting now to the events of the case in hand, in order to effectively
appreciate the matter, we deem it appropriate to reproduce the pre-requisite
qualification criteria contained in Annexure-C appended to the NIT which reads
asunder :-

“The bidder should have :
Financial

1. Experience of having successfully executed, completed
and commissioned,

a) three similar works each costing not less than the
amount equal to 20% of the probable amount of contract during
the last 5 financial years : or
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b) two similar works each costing not less than the
amount equal to 30% of the probable amount of contract during
the last 5 financial years : or

c) one similar work of aggregate cost not less than the
amount equal to 50% of the probable amount of during the last 5
financial years:”

13.  According to aforesaid criteria, it is required that the bidder interested in
submitting the bid in response to the NIT, should have the experience of having
successfully executed, completed and commissioned, one similar work of
aggregate cost not less than the amount equal to 50% of the probable amount of
during the last 5 financial years. This condition does not show that the value of the
partially completed or executed work would determine the eligibility in the
process of evaluation of the technical bid. What the respondents required was duly
executed work which has been completed and commissioned.

14.  The experience certificate produced by the petitioner in the required
proforma submitted alongwith NIT reads as under :-

“Work Experience

Agreement Name of Work Date of | Date of Amount of| Employer's/
Number & Work Completion [ Contract | Engineer in
Year Order Charge Name
and Address
Agreement | Survey, review the 17/08/20 | Under Work of Officer of the
Number: designs, redesign 17 progress Amount General
1399/AC- where nececessary and More 328.06 cr. Manager,
11/61 and build new than 80% | Completed |Ganga
ot sewerage network of completed succefssfully léolluti(l)n
Year 7 out o ontrol Unit,
about 102 km length 35833 cr. | U.PJal Nigam,
and rehabilitation of Benaihab
. . enajhaber
existing small sized Road, Kanpur -
sewer and trunk sewer 208 002
network of 300 km Telephone: +91-
length including 0512-2545573

Survey, design, &
construction of 4 no.
of sewage pumping
stations and 2 no. of
lift stations and all
appurtenant structures,
and operation &
maintenance of
rehabilitated and new




LL.R.[2021]M.P. Shrishti Infrastructure Development Corpn. Ltd. Vs. State of M.P. (DB) 1533

sewerage network and
sewage pumping
stations for a period of
10 years in sewerage
district-1 of Kanpur,
state of Uttar Pradesh,
India.

15. What appears from the aforementioned certificate on the proforma
required by the respondents is that the petitioner itself categorically stated in the
column pertaining to date of completion of the work that the work that he was
executing is “Under progress and More than 80% Completed”. In the column
pertaining to the amount of contract, however the petitioner mentioned that the
work to the extent of an amount of Rs.328.06 crore out of Rs.358.33 crore has
been successfully completed. The respondents in the first letter of rejection
uploaded on their website indicated the following reasons for rejection of the
technical bid of the petitioner:-

“Does not have the experience of completion and commiss-
ioning of similar work as described in Annexure C (read with
amendment)”

16. Subsequently, when the petitioner again persisted in his demand to treat
him eligible, the respondents have again considered his representation and
rejected the same by communication dated 10" June, 2021, which reads as under :-

“The case has been reviewed in the light of your submission
against the bid and the claim in your aforesaid letter dt
8.06.2021. It is observed that the certificate dt 03.03.2021 of
similar works, claimed by you for eligibility issued by Project
Manager of Ganga Pollution Control Unit, UP Jal Nigam,
Kanpur does not mention “completion of works in totality” and
hence, the decision uploaded on the website www.mptenders.
gov.in stands confirmed without any change in the status of
responsiveness of the bidders.

(Approved by Engineer-in-Chief, MPUDC)”

17.  The Supreme Court in the case of G.J. Fernandez v. State of Karnataka,
(1990) 2 SCC 488, relying on its earlier decision in Ramana Dayaram Shetty
(supra) categorically held that "the party issuing the tender (the employer) has the
right to punctiliously and rigidly" enforce the terms of the tender. If a party
approaches a court for an order restraining the employer from strict enforcement
of the terms of the tender, the court would decline to do so. It was also reaffirmed
that the employer could deviate from the terms and conditions of the tender if the
"changes affected all intending applicants alike and were not objectionable".
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18. In Montecarlo Ltd. Vs. National Thermal Power Corporation Ltd., (2016)
15 SCC 272, the appellant participated in the tender process pursuant to the NIT
issued by respondent and as the appellant did not meet with technical
qualifications prescribed, his bid was treated non-responsive. The appellant
approached the High Court challenging action of respondent, but the High Court
declined to interfere. The Supreme Court held that judicial review of decision
making process is permissible only if it suffers from arbitrariness or mala fides or
procedure adopted is to favour one. But if decision is taken according to language
of tender document or decision sub-serves purpose of tender, then courts must
exercise principle of restraint. Technical evaluation or comparison by courts
would be impermissible. Principles of interpretation of tender documents
involving technical works and projects requiring special skills are different from
interpretation of contractual instruments relating to other branches of law. It was
held that the tender inviting authorities should be allowed to carry out the purpose
and there has to be free hand in exercising discretion. Tender inviting authorities
have discretion to enter into contract under some special circumstances and there
has to be judicial restraint in administrative action. The courts do not have
expertise to correct administrative decisions and if courts are permitted to review
such decisions then courts are substituting their own view without there being
necessary expertise, which may be fallible. If decision is bona fide and is in public
interest, courts would not interfere even if there is procedural aberration or error in
assessment or prejudice to tenderer.

19. The Supreme Court in AFCONS Infrastructure Ltd. Vs. Nagpur Metro
Rail Corporation Ltd. & Anr., (2016) 16 SCC 818, relying on its various earlier
decisions reiterated the well settled principle of law that decision in accepting or
rejecting bid should not be interfered with, unless the decision making process
suffers from mala fides or is intended to favour someone. Interference is also
permissible if the decision is arbitrary or irrational, or is such that no responsible
authority acting reasonably and in accordance with law could have reached such a
decision. Further, perversity of a decision making process or decision and not
merely faulty or erroneous or incorrect, is one of grounds for interference by
courts. Constitutional courts are expected to exercise restraint in interfering with
administrative decision and ought not to substitute their view for that of
administrative authority. Constitutional courts must defer to this understanding
and appreciation of tender documents unless there are mala fides or perversity in
understanding or appreciation or in application of terms of tender conditions.
Different interpretation given by authority which is not acceptable to court is no
ground for constitutional courts to interfere with interpretation of authority unless
it is proved to be perverse or mala fide or intended to favour a particular bidder.
Relying on the decision of Ramana Dayaram Shetty v. International Airport
Authoirty of India, (1979) 3 SCC 489, in paragraphs 14 and 15 of the report in
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AFCONS Infrastructure Ltd. (supra), the Supreme Court clearly observed as
under:

"14. We must reiterate the words of caution that this Court has
stated right from the time when Ramana Dayaram Shetty v.
International Airport Authority of India [Ramana Dayaram
Shetty v. International Airport Authoirty of India, (1979) 3 SCC
489] was decided almost 40 years ago, namely, that the words
used in the tender documents cannot be ignored or treated as
redundant or superfluous - they must be given meaning and
their necessary significance. In this context, the use of the word
"metro" in Clause 4.2(a) of Section III of the bid documents and
its connotation in ordinary parlance cannot be overlooked.

15. We may add that the owner or the employer of a project,
having authored the tender documents, is the best person to
understand and appreciate its requirements and interpret its
documents. The constitutional courts must defer to this
understanding and appreciation of the tender documents, unless
there is mala fide or perversity in the understanding or
appreciation or in the application of the terms of the tender
conditions. It is possible that the owner or employer of a project
may give an interpretation to the tender documents that is not
acceptable to the constitutional courts but that by itself is not a
reason for interfering with the interpretation given".

20. The Supreme Court in JSW Infrastructure Ltd. & Anr. Vs. Kakinada
Seaports Limited & Ors., (2017) 4 SCC 170, has held that the words used in the
NIT cannot be treated to be surplus-age or superfluous or redundant. They must be
given some meaning and weightage and courts should be inclined to suppose that
every word is intended to have some effect or be of some use. Rejecting words as
insensible should be last resort of judicial interpretation and as far as possible,
courts should avoid construction which would render words used by author of
document meaningless and futile or reduce or silence any part of document and
make it altogether inapplicable. If interpretation of tender documents adopted by
tender inviting authority suffers from mala fide or perversity then only courts can
interpret documents. Interpretation given by tender inviting authority not
acceptable to courts is no reason for interfering with interpretation adopted by the
authority.

21.  The famous “Wednesbury Case” Associated Provincial Picture Houses
Ltd. Vs. Wednesburry Corpn., (1948) 1 KB 223: (1947) 2 All ER 680, is
considered to be landmark in so far as the basic principles relating to judicial
review of administrative or statutory direction are concerned. In the said
judgment, it has been observed by Lord Greene M.R. that “It is clear that the local
authority are entrusted by Parliament with the decision on a matter which the
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knowledge and experience of that authority can best be trusted to deal with. The
subject-matter with which the condition deals is one relevant for its consideration.
They have considered it and come to a decision upon it. It is true to say that, if a
decision on a competent matter is so unreasonable that no reasonable authority
could ever have come to it, then the courts can interfere”.

22.  In Maharashtra Land Development Corporation & Ors. Vs. State of
Maharashtra & Anr., (2011) 15 SCC 616, the Supreme Court observed that the
Wednesbury principle of reasonableness has given way to the doctrine of
proportionality. As per the Wednesbury principles, administrative action can be
subject to judicial review on the grounds of illegality, irrationality or procedural
impropriety. The principle of proportionality envisages that a public authority
ought to maintain a sense of proportion between particular goals and the means
employed to achieve those goals, so that administrative action impinges on the
individual rights to the minimum extent to preserve public interest. It was held by
the Court that administrative action ought to bear a reasonable relationship to the
general purpose for which the power has been conferred. Any administrative
authority while exercising a discretionary power will have to necessarily establish
that its decision is balanced and in proportion to the object of the power conferred.
The test of proportionality is concerned with the way in which the decision maker
has ordered his priorities, i.e. the attribution of relative importance to the factors
in the case. It is not so much the correctness of the decision that is called into
question, but the method to reach the same. If an administrative action is contrary
to law, improper, irrational or otherwise unreasonable, a court competent to do so
can interfere with the same while exercising its power of judicial review. It was
further held that, the principle of proportionality therefore implies that the Court
has to necessarily go into the advantages and disadvantages of any administrative
action called into question. Unless the impugned administrative action is
advantageous and in public interest, such an action cannot be upheld. At the core
of'this principle is the scrutiny of the administrative action to examine whether the
power conferred is exercised in proportion to the purpose for which it has been
conferred.

23. It is trite that an employer, who has issued the tender, is the best judge to
interpret the conditions of eligibility contained therein. Unless the interpretation
taken by the employer is found to be so arbitrary, perverse and erroneous that no
reasonable person of ordinary prudence would take that interpretation, the
Constitutional Courts in the realm of its power of judicial review would not be
justified to interfere therewith. It is also trite that the governmental agencies
entrusted with the task of undertaking the developmental projects have to be given
freedom to not only lay the criteria of eligibility but also give them reasonable
interpretation so as to determine whether or not the bidder participating in
response to the NIT is technically sound to undertake the work. Merely because
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the value of the work which the petitioner completed has exceeded the total cost of
the work for which the respondents have invited the NIT, does not by itself make
the petitioner eligible, if the petitioner otherwise does not fulfill the criteria of “(a)
three similar works each costing not less than the amount equal to 20%, (b) two
similar works each costing not less than the amount equal to 30% (c) and one
similar work of aggregate cost not less than the amount equal to 50% of the
probable amount” of the value of the works put in NIT by the respondents in the
tender. A partially completed work even if its value exceeds the total value of the
work for which tenders are being invited, cannot be treated as completed work.

24, Moreover, in the fact situation obtaining in the present case, decision of
the respondents treating the bid submitted by the petitioner as technically non-
responsive can neither be said to be mala fide nor intended to favour someone. It
cannot be termed so arbitrary or irrational which no responsible body of person
acting under law could on available facts arrive at. It is trite that when power is
given to do a certain thing in a certain way, the thing must be done in that way or
not at all. If as per conditions of the NIT, the bidder was required to have
experience of having successfully (i) executed; (ii) completed; and (iii)
commissioned, in this case, one similar work of aggregate cost not less than the
amount equal to 50% of the value of the work in question during last five financial
years, the bidder has to necessarily possess experience showing that he has not
only executed and completed but also commissioned one complete work of that
much value. It is settled proposition of law that the words used in the tender
document as conditions of acceptability of technical bid have to be construed in
the way the employer has used them while formulating such terms and conditions,
therefore, the interpretation of the employer in that respect has to be accepted
unless it is so obnoxious that it defies reason and logic and is not a possible
interpretation on the language used in formulation of the conditions. Moreover,
whether a particular condition is essential or not also is a decision to be taken by
the employer. The tender inviting authorities have to be allowed greater play in the
joints not only in formulating the terms and conditions of tender but also in
interpreting them. No words in the tender documents can be treated as surplusage
or superfluous or redundant. The decision of the employer has to be respected by
the court unless it is shown to be ex-facie arbitrary, outrageous, and highly
unreasonable. If non-fulfillment of the mandatory conditions of eligibility
conditions of the terms of the NIT results in the bid submitted by a particular
bidder being rendered non-responsive, the court cannot substitute the opinion of
the employer by its own unless interpretation of such condition by the tender
inviting authority suffers from mala fides or perversity.

25. In the present case, interpretation of the relevant condition taken by the
respondents is a possible interpretation. Moreover, neither there is any allegation
of mala fide on the part of any authority of the respondents nor is there any
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allegation of undue favour shown to the successful bidder. The matter does not
call for any interference.

26. In view of the above, we do not find any merit in the writ petition.
Accordingly, this writ petition is dismissed.

Petition dismissed

I.L.R. [2021] M. P. 1538 (DB)
WRIT PETITION
Before Mr. Justice Mohammad Rafiq, Chief Justice &
Mr. Justice Vijay Kumar Shukla
WP No. 12155/2021 (Jabalpur) decided on 14 July, 2021

XYZ ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Medical Termination of Pregnancy Act, (34 of 1971), Section
3(2)(i) r/w Explanation 2 & 5 and Constitution — Article 21 — Rape Victim —
Held — A rape victim, 23 years of age, carrying fetus of 25 weeks S days (+/-2
weeks) — As per medical opinion, she is suffering from severe mental
retardation with behavioral problems — Her mental age is 6 years, her
hygiene and intellectual abilities are poor and is unable to take care of herself
and fetus, it would be hazardous to allow her to continue with pregnancy —
Looking to the psychological trauma and intellectual deficiency, continuance
of pregnancy would be violative of her bodily integrity which would also
cause grave injury to her mental health — Permission for termination of
pregnancy granted — Petition disposed. (Para22 & 24)

@. T &1 fafecia a7 sfefaa¥, (1971 &7 34), T 3(2)(i)
Weufod wysiaev 2 9 5 Y9 WA — 3gwea 21 — Al T yiflsd —
AfEiRT — v gares T difsd, 3y 23 au, 25 ¥wrs 5 & (+/ —2 9«drs) &1
Hu1 gRT {6 gd @ — fafecia @ & JuR, 98 wrqer A& gt @
|1y TR AFe Hear 9 ifsd @ — SHa! ariie Iy 6 a9 B, IUD! Wewdl
IR §ifg® avard @9 & g ag 3ru- SR T & IwITd e A sranef 2,
I i Sl x@H $ sgafa 91 sifRewyef gm — #A9dsife e
IR difg® &0 1 Ed Y, THIGRAT B IR QT IDI < fed FYUidr &1
S ° BT Sl S¥D AFRNIS ey &l THR &fd ugargn — T4qiaRen &
A9 B, AT YT DI T8 — IrfFaat PR |

B. Medical Termination of Pregnancy Act, (34 of 1971), Section
3(2)(i) & 5(1) — Grave Injury to Mental Health — Expression “life” — Held — If
expression “life” in Section 5(1) is not to be confined to mere physical
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existence or survival, then, permission will have to be granted u/S 5(1) for
medical termination of pregnancy which may have exceeded 24 weeks, if
continuance of such pregnancy would involve grave injury to mental health
of pregnant women. (Para21)

. T &1 fafecia aaraT siferfaam, (1971 &7 34), €771 3(2)(3) T
5(1) — 7% ¥areeq & THR afa — sifefaa e — affaaiRa — afe
oaRT 5(1) # f¥reafad ~sfiawr ar wifae sl srerar shifad we aa &) difta
21 2 4l a1 5(1) @ 3idfd ¢HY THfaven & JHTY 3 gHfa & S anfay
oIt fr 24 awarE 9 Aftre 8 18 2, afy Saa mfaRer & o) v@= A Had)
Afger & AFfae Wared &1 THR afa sidafera sk

Casesreferred:

(1987) 1 SCC 424, WP (C) No. 928/2007 decided on 09.10.2007
(Supreme Court), (2008) 12 SCC 57, (2017) 3 SCC 458, (2017) 3 SCC 462,
(2017) SCC Online SC 1902, (2018) 11 SCC 572, (2018) 13 SCC 339, (2018) 14
SCC 75, (2018) SCC Online Bom 11, (2009) 9 SCC 1, WP No. 20961/2017
decided on 06.12.2017, WP No. 148/2020 decided on 26.02.2020 (Rajasthan
High Court), WP No. 1271/2019 decided on 29.01.2019 (Rajasthan High Court),
WP (C) No. 2294/2021 decided on 25.06.2021 (High Court of Chhattisgarh),
2018 (2) Mh.L.J. 46,2019 SCC OnLine Bom 560=(2019) 3 Bom CR 400.

Harpreet Singh Ruprah, for the petitioner.
Swapnil Ganguly,Dy. A.G. for the respondents/State.

ORDER

The Order of the Court was passed by:
MOHAMMAD RAFIQ, C. J. :- This writ petition has been filed by petitioner- XYZ
praying for a direction to the respondents to allow her daughter (hereinafter
referred to as “Victim-A”) to undergo medical termination of pregnancy at the State
expense. The petitioner has also challenged the constitutional validity of Section
3(2)(b) of the Medical Termination of Pregnancy Act, 1971 (for short “the MTP
Act”) to the extent it stipulates a ceiling of 24 weeks for medical termination of
pregnancy with the prayer the same be declared as ultra vires Article 14 and 21 of
the Constitution of India. The petitioner has also challenged the order dated
6.7.2021 passed by the Third Additional Sessions Judge, Hoshangabad in MJC-R
No0.207/2021 rejecting application of the petitioner for permission to terminate
pregnancy of Victim-A.

2. The petitioner is resident of Village Baagratwa, Tehsil Babai, District
Hoshangabad of State of Madhya Pradesh. She belongs to Scheduled Tribe
community. She is wholly illiterate, living below poverty line. She does not have
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any moveable or immoveable property. According to the petitioner, she and her
husband work as a labourer. Her daughter Victim-A is aged about 23 years and she
is mentally retarded. The petitioner and her husband left their village for Ujjain for
earning livelihood by doing labour work. When they returned back after some
time, the petitioner found that her daughter Victim-A was behaving in a peculiar
manner. Their daughter Victim-A informed them in sign language about certain
stomach pain. On making further enquiry, she learnt that one of her neighbours
had committed rape upon her. She immediately took her to the doctor, who found
that she was pregnant. The petitioner lodged a First Information Report with the
Police Station Babai. District Hoshangabad, which has been registered for
offence under Section 376(2)(1) of the IPC as Crime N0.301/2021. The accused
was arrested on 20.6.2021. The police got Victim-A medically examined and also
obtained the medical report about her mental health. Victim-A was thereafter sent
for further medical examination on 22.6.2021, upon which it was confirmed that
she was carrying pregnancy of 22 weeks. The petitioner immediately filed an
application under Section 3 of the MTP Act on 30.6.2021 before the Judicial
Magistrate First Class, Hoshangabad, seeking permission for termination of her
pregnancy, who rejected the same on 2.7.2021. Since 3* and 4" July, 2021, being
Saturday and Sunday, were holidays, the petitioner filed application under
Section 3 of the MTP Act with the same prayer before the Third Additional
Sessions Judge, Hoshangabad on 5.7.2021, which was registered as MJC-R
No0.207/2021. The same was however rejected on the very next working day i.e.
6.7.2021 under the ignorance about the latest law whereby maximum length of
pregnancy under Section 3(2)(b) of the Act, which was earlier 20 weeks, was
raised to 24 weeks by amendment to that effect by the Act 8 of 2021 published in
the Gazette of Government of Indiaon 25.3.2021.

3. When the matter was listed before this Court on 12.7.2021, the Court
directed the Medical Superintendent, Hamidia Hospital, Bhopal to constitute a
Multi Disciplinary Medical Board consisting of registered medical practitioner
each from the Department of Gynaecology, Psychiatry, Paediatrics and Radiology
or any other specialist, in his discretion, as per the MTP Act for having the
radiological examination of the fetus to determine the status of its health and also
give the bona fide opinion as to whether the medical termination of the pregnancy
would be necessary to save the life of the victim. A report of the Medical Board has
been produced today, which reads thus:-

“The findings of the Medical Board are as follows:-

1. Survivor age 24 y/f (as per AADHAR card). As per the
history narrated by mother, she has history of delayed milestone,
poor understanding, poor self care, inability to speak, drooling
of saliva since childhood. She has been certified as Mental
Retardation by District Hospital Hoshangabad. On examination,



LL.R.[2021]M.P. XYZ Vs. State of M.P. (DB) 1541

it was found that patient is unable to take care of self, her
hygiene is poor, her intellectual abilities are poor. In view of
these, patient suffers from SEVERE MENTAL RETARDATION
WITH BEHAVIORAL PROBLEMS.

2. Obstetric Ultrasound was performed on 13.07.2021 and it
reveals a single live intrauterine fetus of Gestational Age by
USG is 25 week 5 days +/- 2 weeks. During this scan No gross
congenital anomaly was detected.

3. Thereisalleged history of sexual assault, which has resulted
in pregnancy. During her Antenatal checkup done on
13.07.2021, it was found that she is vitally stable. Today, she is
having single live intrauterine fetus of Gestational Age is 25
week 5 days without evidence of gross congenital anomaly (as
per USG report dated 13/07/2021). As per the MTP Act, 1971,
Medical termination of pregnancy is permissible up to 20 weeks
and as per the amendment made in MTP Act, 2021, termination
of pregnancy is permitted up to 24 weeks gestation age.

4. Thereis no immediate risk to the life of pregnant woman in
continuation of Pregnancy.

5. Survivor is a case of SEVERE MENTAL RETARDATION
WITH BEHAVIORAL PROBLEMS. Mental age of the survivor
is that of a Minor (Mental age approximately 6 years). She is
unable to take care of self and she will not be in a position to take
care of the baby, if she deliversiit.

OPINION: Based on above findings, Medical Board is of
the opinion that Survivor is a case of SEVERE MENTAL
RETARDATION WITH BEHAVIORAL PROBLEMS, she is
antenatal with 25 weeks 5 days live pregnancy. She is unable to
take care of self and she will not be in a position to take care of
the baby, if she delivers it. There is no immediate risk to the life
of pregnant woman in continuation of Pregnancy.”

Apart from the report of the Medical Board, the Radiologist in the
Department of Radiodiagnosis GMC and SZH Hospital, Bhopal in his report has
given the following conclusion:-

“Total cervical length- 3.5 cm.

Impression- Single live intrauterine fetus of MGA 25 WKS 5
days (+/- 2 weeks) without evidence of any gross congenital
anomaly detected in the present scan.”

4. Shri Harpreet Singh Ruprah, learned counsel for the petitioner submitted
that Medical Board in their collective opinion as well as Radiologist, have
concluded that the Victim-A is bearing pregnancy of 25 weeks and 5 days, with the
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variation of +/- 2 weeks. That means that even according to the experts, the
duration of pregnancy could even be 23 weeks. The petitioner upon being advised
immediately filed an application before the Court of Judicial Magistrate First
Class on 30.6.2021 which was rejected on 2.7.2021. Thereafter the petitioner
again filed an application before 3" Additional Sessions Judge, Hoshangabad on
5.7.2021, which too was dismissed on 6.7.2021 under ignorance of the amended
provision of law which came into effect from 25.3.2021 whereby outer limit of the
duration of pregnancy, for permitting termination, was increased from 20 weeks
to 24 weeks. In the first place, the delay if all has taken place, is not attributable to
the petitioner or atleast the Victim-A, secondly, even the experts are not certain
about the age of the fetus by indicating in their opinion that the Victim A is
antenatal with 25 weeks 5 days live pregnancy, which is adjustable, plus or minus,
by two weeks and thirdly there is no risk to the life of the Victim-A even if her
pregnancy is terminated now. Learned counsel further argued that even otherwise,
as per report of the Medical Board, Victim-A is a case of severe mental retardation
with behavioural problems and her mental age is of a minor aged approximately 6
years. She is unable to take care of herself and she is not in a position to take care
of the baby, if she delivers it. Moreover, this Court may consider the case of the
petitioner for permitting termination of pregnancy in view of Section 3(2)(b)(i)
read with Explanation (2) thereto, according to which if a pregnancy is alleged to
have been caused by rape, the anguish caused by the pregnancy shall be presumed
to constitute a grave injury to the mental health of the pregnant woman.

5. Learned counsel in support of his arguments relied upon the judgments of
the Supreme Court in RBI Vs. Peerless General Finance & Investment Co. Ltd.
(1987) 1 SCC 424; Sonali Kiran Gaikwad Vs. Union of India in W.P.(C)
No0.928/2007 decided on 9.10.2007; Tapasya Umesh Pisal Vs. Union of India &
others (2008) 12 SCC 57; X Vs. Union of India (2017) 3 SCC 458; Meera Santosh
Pal Vs. Union of India (2017) 3 SCC 462; Murugan Nayakkar Vs. Union of India
& others (2017) SCC Online SC 1902; Z Vs. State of Bihar (2018) 11 SCC 572;
Sarmishtha Chakrabortty Vs. Union of India (2018) 13 SCC 339 and 4 Vs. Union
of India & others (2018) 14 SCC 75. Learned counsel also relied upon the
Division Bench judgment of Bombay High Court in Sheikh Ayesha Khatoon Vs.
Union of India & others (2018) SCC Online Bom 11.

6. Per contra, Shri Swapnil Ganguly, learned Deputy Advocate General
submitted that though the Medical Board in their collective opinion as well as
Radiologist in his individual opinion have opined that the gestational age of fetus
appears to be 25 weeks 5 days with the variation of +/- 2 weeks. In any case, now
when the outer limit is 24 weeks, primary consideration for grant of permission
for medical termination of pregnancy would be the possible risk to the life of the
woman concerned or the fetus. In most of the cases relied by the learned counsel
for the petitioner, report of the medical expert was in favour of either of the
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situations whereas in the present case, the Medical Board had opined that there is
no immediate risk to the life of the woman or the fetus.

7. We have given our anxious consideration to rival submissions, perused
the material on record and studied the cited precedents.

8. A perusal of the afore-quoted opinion of the Medical Board in condition
no.l indicates that the survivor is a case of severe mental retardation with
behavioral problems. Mental age of the survivor is approximately 6 years. She is
unable to take care of herself and therefore, obviously she will not be in a position
to take care of the baby, if she delivers the one. In conclusion no.2 of the aforesaid
opinion of the Medical Board, the victim-A is opined to be a single live
intrauterine fetus of gestational age by USG is 25 week 5 days +/- 2 weeks with the
possibility of age being either less or more by 2 weeks, which is indicated by “+/-
of 2 weeks”. This is also the opinion given by the Radiologist. We have to
therefore now examine whether in the facts like these, this Court would be
justified in refusing to grant permission for medical termination of the pregnancy
on the law available on the subject.

0. Section 3 of the MTP Act is relevant for the purpose of deciding the
present case, which reads as under:-

“Section 3. When pregnancies may be terminated by
registered medical practitioners.-

(1) Notwithstanding anything contained in the Indian Penal
Code (45 of 1860), aregistered medical practitioner shall not be
guilty of any offence under that Code or under any other law for
the time being in force, if any pregnancy is terminated by him in
accordance with the provisions of this Act.

(2)  Subject to the provisions of sub-section (4), a pregnancy
may be terminated by a registered medical practitioner,-

(a) where the length of the pregnancy does not exceed
twenty weeks, if such medical practitioner is, or

(b) where the length of the pregnancy exceeds twenty
weeks but does not exceed twenty-four weeks, in case
of such category of woman as may be prescribed by
rules made under this Act, if not less than two registered
medical practitioners are.

ofthe opinion, formed in good faith, that,-

(i) the continuance of the pregnancy would involve a risk to
the life of the pregnant woman or of grave injury to her physical
or mental health ; or
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(i) there is a substantial risk that if the child were born, it
would suffer from any serious physical or mental abnormality.

Explanation 1.-For the purposes of Clause (a), where any
pregnancy occurs as a result of failure of any device or method
used by any woman or her partner for the purpose of limiting the
number of children or preventing pregnancy, the anguish caused
by such pregnancy may be presumed to constitute a grave injury
to the mental health of the pregnant woman.

Explanation 2.-For the purposes of Clause (a) and (b), where
any pregnancy is alleged by the pregnant woman to have been
caused by rape, the anguish caused by the pregnancy shall be
presumed to constitute a grave injury to the mental health of the
pregnant woman.

(2-A) The norms for the registered medical practitioner whose
opinion is required for termination of pregnancy at different
gestational age shall be such as may be prescribed by rules made
under this Act.

(2-B) The provisions of sub-section (2) relating to the length of
the pregnancy shall not apply to the termination of pregnancy by
the medical practitioner where such termination is necessitated
by the diagnosis of any of the substantial foetal abnormalities
diagnosed by a Medical Board.

(2-C) Every State Government or Union territory, as the case
may be, shall by notification in the official Gazette, constitute a
Board to be called a Medical Board for the purposes of this Act
to exercise such powers and functions as may be prescribed by
rules made under this Act.

(2-D) The Medical Board shall consist of the following,
namely-

(a)  aGynaecologist;
(b)  aPaediatrician
(c)  aRadiologistor Sonologist; and

(d)  Such other number of members as may be notified in
the Official Gazette by the State Government or Union
Territory, as the case may be.

(3) In determining whether the continuance of pregnancy
would involve such risk of injury to the health as is mentioned in
sub-section (2), account may be taken of the pregnant woman's
actual or reasonably foreseeable environment.
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(4) (a) No pregnancy of a woman, who has not attained the age
of eighteen years, or, who, having attained the age of eighteen
years, is a mentally ill person, shall be terminated except with
the consent in writing of her guardian.

(b) Save as otherwise provided in clause (a), no pregnancy
shall be terminated except with the consent of the pregnant
woman.”

10. It is indeed surprising that the Third Additional Sessions Judge,
Hoshangabad relied on unamended Section 3 of the MTP Act rather than
considering the amended provision, which has now increased the permissible
outer limit for termination of pregnancy from 20 weeks to 24 weeks. This means
that if the law was correctly read and applied by him, the permission of medical
termination of the pregnancy could have been granted as the period of 24 weeks
had yet not passed on the date the said Court was approached. Be that as may be,
Section 3(2)(b), which is relevant for deciding the medical termination of
pregnancy, inter alia provides that subject to the provisions of sub-section (4), a
pregnancy may be terminated by a registered medical practitioner where the
length of the pregnancy exceeds twenty weeks but does not exceed twenty-four
weeks in case of such category of woman as may be prescribed by rules made
under this Act, if not less than two registered medical practitioners are of the
opinion, formed in good faith that; (i) the continuance of the pregnancy would
involve a risk to the life of the pregnant woman or of grave injury to her physical
or mental health; or (ii) there is a substantial risk that if the child were born, it
would suffer from any serious physical or mental abnormality. The first
Explanation thereto relates to Clause (a), which provides that where any
pregnancy occurs as a result of failure of any device or method used by any
woman or her partner for the purpose of limiting the number of children or
preventing pregnancy, the anguish caused by such pregnancy may be presumed to
constitute a grave injury to the mental health of the pregnant woman. This
Explanation may not be relevant for deciding the present case, but the second
Explanation of Section 3(2) would in the facts of the present case have bearing on
the interpretation of Section 3(2)(i) of the MTP Act, which stipulates that where
any pregnancy is alleged by the pregnant woman to have been caused by rape, the
anguish caused by the pregnancy shall be presumed to constitute a grave injury to
the mental health of the pregnant woman.

(emphasis supplied)

11. Admittedly, in the present case, the Victim-A, daughter of the petitioner,
was subjected to rape and according to experts, her mental age is only 6 years and
therefore, regardless of her biological age, the consent for sexual intercourse in
her case would be irrelevant. The First Information Report was lodged by her
mother for the offence of Section 376(2)(1) of the IPC against the accused with the
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Police Station Babai, District Hoshangabad in Crime No0.301/2021. This
therefore would bring the case of her daughter within the purview of Explanation
(2) which provides that the anguish caused by the pregnancy shall be presumed to
constitute a grave injury to the mental health of the pregnant woman, who in this
case is Victim-A. Moreover, what is peculiar about this case is that the Medical
Board itself has opined that duration of pregnancy is variable by two weeks. The
victim is unable to take care of self, her hygiene is poor, her intellectual abilities
are poor, her mental age is only 6 years and therefore, obviously she willnotbe ina
position to take care of the baby, even if she delivers it.

12. This Court is cognizant of the fact that the Victim-A is mentally retarded,
and her mental age having been adjudged by the experts to be only 6 years,
therefore, all the steps on her behalf could be and were in fact taken by her mother,
who is her natural guardian. She immediately filed an application before the Court
of JMFC, Hoshangabad on 30.6.2021 which was rejected on 2.7.2021 and
thereafter, immediately on the very first next working day i.e. on 5.7.2021, she
filed the application before the Third Additional Sessions Judge, who being
ignorant of the amended provision, which came into effect from 25.3.2021,
rejected the same under the misconception that the outer limit for grant of
permission of medical termination of pregnancy was 20 weeks and not 24 weeks.
Sub-section (4) of Section 3 requires consent of the guardian of a minor, or a major
who is mentally ill person. The exceptions to this rule of consent have been given
in Section 3(4)(a) of the MTP Act, which provides that when the pregnant woman
is below eighteen years of age or is a “mentally i1l person, then consent of her
guardian would have to be obtained. Since in the present case the mental age of the
Victim-A was determined approximately 6 years, her pregnancy can be medically
terminated with the consent of the guardian who is actually natural mother of
Victim-A. The permission/consent has to be therefore necessarily assumed.

13. In Murugan Nayakkar (supra), the petitioner, who was 13 years of age,
was a victim of alleged rape and sexual abuse. She preferred a writ petition for
termination of her pregnancy. The Medical Board opined that termination of
pregnancy at this stage or delivery at term will both have equal risk to the mother.
The Supreme Court held that considering the age of the petitioner, trauma which
she prima facie suffered due to sexual abuse and the agony she is going through at
the present, it would be appropriate to allow termination of pregnancy. In Tapasya
Umesh Pisal Vs. Union of India and others (supra), the victim, who was 24 years
old, was seeking permission to undergo medical termination of the pregnancy,
which had progressed to 24 weeks. The Supreme Court held that it is difficult to
refuse the permission to the petitioner to undergo medical termination of
pregnancy as it is certain that if the foetus is allowed to be born it would have a
limited life span with serious handicaps which cannot be avoided. In Kalpana
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Singhvs. Government of NCT of Delhi & others (supra), the victim had pregnancy
of 25 weeks and 5 days, which was permitted to be terminated medically.

14. The Supreme Court in Suchita Srivastava and Another Vs. Chandigarh
Administration reported in (2009) 9 SCC 1, held that there is no doubt that a
woman's right to make reproductive choices is also a dimension of “personal
liberty” as understood under Article 21 of the Constitution of India. Reproductive
rights include a woman's entitlement to carry pregnancy to its full term, to give
birth and to subsequently raise children. However, in the case of pregnant women,
there is also a “compelling State interest” in protecting the life of the prospective
child. Therefore, the termination of a pregnancy is only permitted when the
conditions specified in the applicable statute have been fulfilled. Hence the
provisions of the MTP Act, 1971 can also be viewed as reasonable restrictions that
have been placed on the exercise of reproductive choices. The Lordship further
held that ordinarily a pregnancy can be terminated only when a medical
practitioner is satisfied that a “continuance of the pregnancy would involve a risk
to the life of the pregnant woman or of grave injury to her physical or mental
health”. The Explanations to Section 3 however also contemplate termination of
pregnancy when the same is the result of a rape or a failure of birth control
methods since both of these eventualities have been equated with a “grave injury
to the mental health” of a woman.

15. This Court in Writ Petition No.20961/2017-Sundarlal Vs. The State of
M.P. & others, decided on 6.12.2017, was dealing with the case of minor daughter
of the petitioner, who was kidnapped and a First Information Report at his
instance was registered under Sections 363, 366, 376 of the IPC read with Section
4 and 6 of the Protection of Children From Sexual Offences Act, 2012 against the
accused. The police secured the custody of the minor daughter of the petitioner,
who was handed over to the petitioner. On medical examination, she was found to
be carrying pregnancy of about 16 weeks. The petitioner being guardian gave
consent for termination of the pregnancy of his minor daughter. This Court while
directing constitution of a committee of three medical practitioners to form
bonafide opinion as to termination of pregnancy and retention of DNA sample of
fetus and providing all medical assistance and care to the victim observed as
under:-

“12. In Explanation I, the law makers made it clear that where
pregnancy is alleged by victim because of rape, a presumption
can be drawn that such pregnancy constitute a grave injury to the
mental health of pregnant woman. In the present case, this is not
in dispute that victim is a minor and petitioner is praying for
termination of pregnancy because her daughter is a rape victim.
This court in Hallo Bi (supra) (Hallo Bi (@ Halima Vs. State of
M.P. & others 2013 (1) MPHT 451) opined that we cannot force



1548 XYZ Vs. State of M.P. (DB) L.L.R.[2021]M.P.

a victim of violent rape/forced sex to give birth to a child of a
rapist. The anguish and the humiliation which the victim is
suffering daily, will certainly cause a grave injury to her mental
health. Not only this, the child will also suffer mental anguish in
case the lady gives birth toa child.”

16. The Rajasthan High Court in Victim (A) Vs. State of Rajasthan & others,
S.B.Criminal Writ Petition No.148/2020, decided on 26.2.2020, was dealing with
the case where the Medical Board had opined the age of the fetus to be 23 +/- 2
weeks. Relying on the decision of the Supreme Court in Meera Santosh Pal &
others Vs. Union of India & others (2017) 3 SCC 462, where permission was
granted for termination of pregnancy of a term of 24 weeks and another judgment
of the same High Court in Nisha Vaishnav Vs. State of Rajasthan S.B. Civil Writ
Petition No.1271/2019, decided on 29.1.2019, the High Court allowed termination
of pregnancy, in view of aforesaid Explanation (2) to Section 3(2) of the MTP Act
as it was a case where a minor victim was subjected to rape and held that anguish
caused by such pregnancy shall be presumed to constitute a grave injury to the
mental health of the petitioner.

17. In ABC Vs. State of Chhattisgarh & others, Writ Petition (C) No.2294/
2021, vide judgment dated 25.06.2021, the High Court of Chhattisgarh dealing in
a case of rape victim bearing pregnancy of 14 weeks and 3 days, relying on the
judgment of Supreme Court in Meera Santosh Pal (supra) permitted the
termination of pregnancy, holding thus:

“8. The explanation clause of Section 3 of MTP Act takes within
its ambit not only the physical injury but also to mental injury
and anguish. It is obvious that if the victim is subjected to rape
and if she is forced to give birth to a child in the social scenario
she has to face a life time anguish apart from the fact the child
who is born will also have to face disdain of the society. Under
the circumstances, it is directed that the petitioner shall be
entitled to Medical termination of pregnancy. In order to carry
out the pregnancy State shall form a panel of expert doctors at
the District Hospital Durg as early as possible. The hospital
shall take due care of the petitioner's health and provide her all
medical support. It is further directed that the DNA of the child
shall also be preserved considering the fact that the victim has
already lodged a report under Section 373 which will eventually
be required at a future date. The petitioner is directed to appear
at District Hospital Durg on Wednesday i.e. 23.06.2021.”

18. The Bombay High Court in X Vs. Union of India & others 2018 (2)
Mh.L.J. 46, was dealing with a case of victim who was mentally retarded, deafand
dumb and her pregnancy was of 18-19 weeks. The case of the guardian before the
Court, like in the present case, was that the victim was unable to take care of
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herself and therefore, she would not be able to take care of the fetus. The Court
relying on the judgment of the Supreme Court in Suchita Srivastava (supra) held

asunder:-

“13. The crucial question here is whether permission can be
granted to terminate the pregnancy of 22 weeks in this case. The
victim in this case is deaf, dumb and mentally retarded;
therefore, she is unable to make a choice on her own whether to
terminate the pregnancy or to continue with it. She has no such
intellectual capacity, therefore, her guardian should be given
that right to make choice. This case is also required to be
considered from the physical point of view of the victim. Victim
is deaf, dumb and mentally retarded. She is unable to take any
decision. In fact, she is not even aware that she has been raped
and she is pregnant. It has been stated by her guardian and
brother that she is not even able to take care of herself. Question
therefore arises under such circumstance as to how she would
take care of child to be borne? It has been stated in the medical
certificate that "On Paediatrics examination, survivor has gross
development delay with Down Syndrome". If we consider
"Down Syndrome", it means "is a genetic disorder caused by the
presence of all or part of a third copy of chromorome". It is
typically associated with physical growth delays, characteristic
facial features and mild to moderate intellectual disability. The
medical literature would show that there is no cure to the "down
syndrome". No doubt, a person with down syndrome may lead a
normal life, but in the present case, when the victim is unable to
take care of herself, there is every possibility that she will not be
able to take care of the foetus. Though the certificate states that
the risk of termination of pregnancy is within normal acceptable
limits; it would be hazardous to ask her to bear the pregnancy. It
is not only dangerous to her, but dangerous to the unborn child
also. Apart from danger to the life of the petitioner, this Court
has to take note of the psychological trauma the petitioner is
undergoing as a result of carrying unwanted pregnancy. The

pregnancy of the petitioner is definitely unwanted for her and it
is violative of her personal liberty. Since she is unable to take

decision due to intellectual disability, her guardian is taking the
said decision, which is in the best interest of the victim and her

survival. In the circumstances, we do not notice any impediment
in permitting petitioner to terminate unwanted pregnancy.”

(emphasis supplied)

19. In Z Vs. State of Bihar and others (2018) 11 SCC 572, the Supreme Court
was dealing with a case of mentally retarded rape victim, who was found to be
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pregnant and was also HIV positive. The issue before the High Court was whether
medical termination of pregnancy should be permitted. The High Court having
relied on doctrine of “parens patriae” and “compelling State interest” declined
medical termination of pregnancy, which had advanced in 23-24 weeks. The
Supreme Court on detailed analysis reversed the verdict of the High Court.
Explanation 2 to Section 3(2)(b), which has been relied by the learned counsel for
the petitioner, was at that time Explanation 1, which provided that where any
pregnancy is alleged by the pregnant woman to have been caused by rape, the
anguish caused by the same has to be presumed to constitute a grave injury to the
mental health of the pregnant woman. The Supreme Court held that once such a
statutory presumption is provided, the same comes within the compartment of
grave injury to mental health of the victim. Following observations made by the
Supreme Court in paras 23 are worth quoting:-

“23. We have already anlaysed in detail the factual score and the
approach of the High Court. We do not have the slightest
hesitation in saying that the approach of the High Court is
completely erroneous. The report submitted by the IGIMS
stated that termination of pregnancy may need major surgical
procedure along with subsequent consequences such as
bleeding, sepsis and anesthesia hazards, but there was no
opinion that the termination could not be carried out and it was
risky to the life of the appellant. There should have been a query
in this regard by the High Court which it did not do. That apart,
the report shows that the appellant, who was a writ petitioner
before the High Court, was suffering from mild mental
retardation and she was on medications and her condition was
stable and she would require long term psychiatry treatment.
The Medical Board has not stated that she was suffering from
any kind of mental illness. The appellant was thirty-five years
old at that time. She was a major. She was able to allege that she
had been raped and that she wanted to terminate her pregnancy.
PMCH, as we find, is definitely a place where pregnancy can be
terminated.”

20. The Division Bench of Bombay High Court in a case on its own motion in
XYZ Vs. Union of India and others, 2019 SCC OnLine Bom 560=(2019) 3 Bom
CR 400 held that a woman's decision to terminate a pregnancy is not a frivolous
one. Abortion is often the only way out of a very difficult situation for a woman.
An abortion is a carefully considered decision taken by a woman who fears that
the welfare of the child she already has, and of other members of the household
that she is obliged to care for with limited financial and other resources, may be
compromised by the birth of another child. These are decisions taken by
responsible women who have few other options. They are women who would
ideally have preferred to prevent an unwanted pregnancy, but were unable to do



LL.R.[2021]M.P. XYZ Vs. State of M.P. (DB) 1551

so. If a woman does not want to continue with the pregnancy, then forcing her to
do so represents a violation of the woman's bodily integrity and aggravates her
mental trauma which would be deleterious to her mental health. The Division
Bench referred to certain international treaties concerning human rights. In that
context, the Division Bench observed that the pregnancy takes place within the
body of a woman and has profound effects on her health, mental well being and
life. Thus, how she wants to deal with this pregnancy must be a decision she and
she alone can make. The right to control her own body and fertility and
motherhood choices should be left to the women alone. The basic right of a
woman is the right to autonomy, which includes the right to decide whether or not
to get pregnant and stay pregnant.

21. While dealing with Explanation 1 of Section 3(2) of the MTP Act, which
after amendment is now Explanation 2, the Bombay High Court in the above case
observed that this Explanation expands the concept of “grave injury to mental
health” by raising a presumption that anguish caused by any pregnancy as a result
of rape shall be presumed to constitute a grave injury to the mental health of a
pregnant woman. In fact, the Explanation states that where pregnancy is alleged
by a pregnant woman to have been caused by rape, anguish caused by such
pregnancy shall be presumed to constitute a grave injury to the mental health of a
pregnant woman. Therefore, for the purposes of Section 3(2) of the MTP Act, the
expression “grave injury to mental health”, is used in a liberal sense by the
legislature itself and further Section 3(3) of the MTP Act, in terms provides that in
determining whether continuance of pregnancy would involve such risk of injury
to the health as is mentioned in Section 3(2), account may be taken of the pregnant
woman's actual or reasonable foreseeable environment. Section 3(3) of the MTP
Act, makes reference not merely to physical injury but also to mental injury. In
fact, the aspect of a pregnant woman's actual or reasonable foreseeable
environment has greater nexus to aspect of mental health as compared to physical
health, particularly in the present context. This legislative liberality when it comes
to expanding the concept of the grave injury to mental health cannot evaporate no
sooner the ceiling of 24 weeks prescribed in Section 3(2)(b) of the MTP Act is
crossed. If the expression “life” in Section 5(1) of the MTP Act is not to be
confined to mere physical existence or survival, then, permission will have to be
granted under section 5(1) of the MTP Act for medical termination of pregnancy
which may have exceeded 24 weeks, if the continuance of such pregnancy would
involve grave injury to the mental health of the pregnant woman.

22. Curial question that we posed to ourselves at the beginning of this
judgment still is whether this Court in the facts of the present case, would be
justified in refusing to permit medical termination of pregnancy? According to
Medical Board, the victim has history of delayed milestone, poor understanding,
poor self-care, inabilities to speak, drooling of saliva since childhood. The
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Medical Board further opined that on examination, it was found that patient is
unable to take care of self, her hygiene is very poor and her intellectual abilities
are poor. In view of these factors, patient was opined to suffer from SEVERE
MENTAL RETARDATION WITH BEHAVIORAL PROBLEMS. The Medical
Board was further of the view that mental age of the victim is that of a minor, being
only 6 years. According to them, she is unable to take care of herself and,
therefore, she would not be able to take care of the fetus. In our considered view, in
a situation like this, it would be hazardous to allow her to continue with the
pregnancy till full duration. It may even be more dangerous to the unborn child
too. In facts like these, this Court cannot lose sight of the psychological trauma the
victim would have to undergo all this time. She being not in a position to take a
decision due to her intellectual deficiency, decision of her guardian to consent for
termination of unwanted pregnancy has to be accepted as a move in her best
interest. Not permitting the rape victim in the present case to go in for medical
termination of unwanted pregnancy would amount to compelling her to continue
to bear such pregnancy for full duration and deliver the child, which would be
violative of her bodily integrity, which would not only aggravate her mental
trauma but would also have devastating effect on her overall health including on
psychological and mental aspects. This is violative of her personal liberty, to
borrow the words of the Supreme Court in Suchita Srivastava (supra), (para 22)
because “a woman's right to make reproductive choices is also a dimension of
“personal liberty” as understood under Article 21 of the Constitution of India”. In
the peculiar facts of the case, her personal integrity has to be respected.

23. Explanation 2 to Section 3(2) of the MTP Act has expanded the scope of
“grave injury to mental health” by raising a presumption that “the anguish caused
by such pregnancy may be presumed to constitute a grave injury to the mental
health of the pregnant woman”. “Such pregnancy” here refers to pregnancy
“alleged to have been caused by rape”. Thus, the legislature has by providing for
raising such presumption rather expanded the meaning of the expression “grave
injury to mental health” of the rape victim for deciding whether it would
constitute a grave risk to the mental health of the pregnant woman in the meaning
of Section 3(2)(i) of the MTP Act. The Court would also be entitled to reasonably
visualise the environment in which the victim will have to live in immediate
foreseeable future to decide the question of her mental health.

24. In view of the above discussion, the present writ petition seeking
permission for medical termination of pregnancy of the Victim-A, daughter of the
petitioner, is allowed. She shall be produced before the Medical Superintendent,
Hamidia Hospital, Bhopal by tomorrow, who is directed to ensure the medical
termination of the pregnancy of Victim-A under the supervision of the experts at
the earliest by taking all the precautions. The Superintendent of Police,
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Hoshangabad shall arrange for transportation of the Victim-A along with her
parents to Hamidia Hospital, Bhopal. It is further directed that DN A sample of the
fetus shall be saved for the purposes of evidence to be led by the prosecution
before the Court in the criminal case of rape registered in the matter. All expenses
shall be borne by the State.

25. Since this Court was persuaded to allow the writ petition on applying
provisions of Section 3(2)(1) read with its Explanation-2 to the facts of the case,
the question of constitutional validity of Section 3(2)(i1) was left untouched.

26. The writ petition is accordingly disposed of.
Order accordingly

L.LL.R. [2021] M.P. 1553
WRIT PETITION
Before Mr. Justice Vishal Dhagat
WP No. 9398/2021 (Jabalpur) order passed on 19 July, 2021

NAGENDRA SINGH & anr. ...Petitioners
Vs.
STATE OF M.P. & ors. ...Respondents

A. Public Distribution System (Control) Order, M.P, 2015, Clause
2(c) & 16(8) — Appellate Authority — Powers of Collector & SDO — Held —
Occurrence of word 'Collector' wherever it occurs in Food Control Order,
2015 does not mean that he is appellate authority — Whether Collector is
appellate authority or not is to be construed in reference to context —
Appellate authority means Collector of concerned district unless context
otherwise requires — Action under Clause 16 for suspension of fair price shop
and cancellation of license is to be taken by shop allotment authority, which is
SDO. (Para8)

®. grdvifaa faaveer gorrefl (RaFvi) smeer, 4.9, 2015, @< 2(c)
16(8) — 3rdlcfl gifSrart — dcidev 7 su@s Afare &1 sifeaar — sffaeifRa
— el fSRFvT TR, 2015 H W8T Bl Hl ‘Boldey’ Isq AT &, 3BT 3ef I8
T8 2 fb a8 arfiehl utlrery @ — doldex el yrftrer) @ srerar =LY, saar
aref e & G § AT ST ARy — rdied) yTfere Y o1 3ref wHefera o &
Poldex O B, 99 db GaH gIRT =UAT MUfd 7 8l — @s 16 © Aaiia sfa
I @ ghMF d a9 ¢d Jdftd & IGEHRUT B HRAlg gbIA e
IS gRT &Y o= =iy, o fo Sues Aferar) 2 |

B. Public Distribution System (Control) Order, M.P, 2015, Clause
2(c) & 16(8) — Appellate Authority/Collector — Held — When there is
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irregularity in operation of fair price shop then Collector has to form an
opinion for prosecution — Collector in Clause 16(8) does not mean appellate
authority as he has to form its independent opinion regarding lodging of
prosecution — Collector is to act as authority exercising original jurisdiction
under Clause 16(8). (Para8)

& grdvfae fqavr gomeft (FFEv) ke, 3.9, 2015, @S 2(c) @
16(8) — 3rdiell gifer®el / Hetaev — afifEiRa — w19 Sfaa o @1 g @
4T # frafiiaar 81 doidex &1 AR 3G U@ I 99110 Bl @ — G
16(8) # Deiaex T 31 rdiell yTltrer 181 @ Fuife sS4 AP+ <IRaa &=
D 9" § U WdF VI 9 Bl @ — Belder Bl s 16(8) B Aavid
ARFYP ARBIRGT BT IAT B a1 YTBT & U ¥ Hrf BT 2 |

Devendra Kumar Tripathi, for the petitioner.
Vivek Kumar Sharma, Dy. A.G. for the respondents/State.

ORDER

VISHAL DHAGAT, J.:- Petitioners have called in question order dated
06.04.2021 and consequential FIR dated 18.04.2021. By order dated 06.04.2021,
Collector Chhatarpur has ordered District Supply Officer to lodge FIR against
petitioners.

2. Counsel for the petitioner raised a ground that as per Food Control Order,
Clause 2(c), Collector is appellate authority. Sub Divisional Officer is shop
allotment authority and therefore, Sub Divisional Officer has to take action under
Sections 16 and 17 of the Food Control Order. Collector is only the appellate
authority therefore, Collector has exceeded its jurisdiction and power in passing
impugned order. Such power ought to have been exercised by shop allotment
authority.

3. Counsel appearing for the petitioners challenged the impugned order on
the ground that there is non-compliance of Clause 16(2) and Clause 13 of Madhya
Pradesh Public Distribution System (Control) Order, 2015 (hereinafter referred as
the 'Food Control Order, 2015'). Due to non-compliance of said clauses, action
cannot be taken against the petitioners under 16(8) of Food Control Order, 2015.

4. To buttress the aforesaid submission, counsel for the petitioner has relied
on order dated 31.03.2027 passed in W.P. No. 13958/2016 (Suresh Patel vs State
of Madhya Pradesh and another). In the said order learned Single Judge has held
asunder :

"17. As per the discussion made hereinabove and after going
through the provisions of the Essential Commodities Act,
Control Order, 2009 (repealed) and Control Order, 2015, it is

apparent that in case of violation of any Central Order or the
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State Order, an action may be taken for suspension or
revocation of a fair price shop which also includes the forfeiture
of the security amount and the recovery of the diversion of the
food grains either from the society or salesperson or employee
or manager or chairman as the case may be. In case the
violation of Clause 13 of the Control Order, 2015 has been
shown more than 10% of the food grains supplied, action must
be taken under the provisions of E.C. Act. In the order impugned
finding showing violation of clause 16(2) has not been
recorded, however, even on having competence, the District
Magistrate without indicating deviation of more than 10% of
the food grains supplied, action under Section 7 of the E.C. Act
cannot be directed.

18.  As this Court has set aside the order impugned passed by
the District Magistrate because he do not have any authority to
exercise the power under the Control Order, 2009 (repealed) or
under Control Order, 2015 to suspend or revoke the license and
also on the ground of non application of mind, without
considering the justification of the allegation on merit,
therefore, direction sought by the petitioner for initiation of
departmental enquiry against respondent no.2 is hereby
refused. ”

1555

On basis of aforesaid two fold submissions, counsel for the petitioner

prays for quashing of impugned order dated 06.04.2021 as well as consequential
FIR dated 18.04.2021.

6.
7.

8.

Heard the counsel for the petitioner.

Definition clause of Food Control Order reads as under:-

'"2.Definitions. -
(1) inthis order, unless the context otherwise requires, -
( a) % % % %

(c) "Appellate Authority" means the Collector of the
concerned district, "

Occurrence of word 'Collector' wherever it occurs in Food Control Order,

2015 does not mean that Collector is appellate authority. Whether Collector is
appellate authority or not is to be construed in reference to context. Appellate
authority means Collector of the concerned district unless context otherwise
requires. Action under Clause 16 for suspension of fair price shop and
cancellation of license is to be taken by shop allotment authority, which is Sub
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Divisional Officer. However, it is specifically provided that when there is
irregularity in operation of fair price shop then Collector has to form an opinion
for prosecution against chairman or head of the society / salesperson / employee
of institution. Collector in Clause 16(8) of Food Control Order, 2015 does not
means appellate authority as he has to form its independent opinion regarding
lodging of prosecution. Collector is not to act as appellate authority but authority
exercising original jurisdiction under Clause 16(8) of Food Control Order, 2015.
Context spells that Collector is not appellate authority. There is no force in first
submission made by counsel for the petitioner.

9. Secondly, counsel for the petitioner has relied on judgment dated
31.03.2017 passed by learned Single Judge in W.P. No. 13958/2016. Learned
Single Judge has held that if violation of Clause 16(2) has not been recorded and it
has not been shown that there is deviation of more than 10% of food grains
supplied, action under Section 7 of Essential Commodities Act cannot be
directed.

10. Clause 16(2) of Food Control Order, 2015 reads as under:-

"(2) In case of violation under clause 13 for quantity more than
10 percent of the monthly allocation or repetition of violation
under the same clause, a person shall mandatorily be
prosecuted under section 7 of Essential Commodities Act, 1955
(No. 100f'1955).”

11. Plain wordings of aforesaid clause say that if there is violation of clause 13
and there is deviation of 10 percent or more of monthly allocation or there is
repetition of violation under same clause then person shall mandatorily be
prosecuted under Section 7 of Essential Commodities Act, 1955. Clause 16(2)
does not lay down that there cannot be any prosecution if deviation of quantity is
less than 10% and Collector cannot form its opinion under Clause 16(8) without
compliance of provision under clause 16(2) of Food Control Order, 2015.

12. As T amnot in agreement with law laid down in order dated 31.03.2017 in
W.P. No.13958/2016, therefore, I refer the matter to Division Bench for deciding
the following question: -

Whether action for prosecution is mandatory if
deviation is more than 10% of monthly quota and only
discretionary if deviation is less than 10% of monthly quota
or there shall not be any prosecution if deviation is less than
10% of monthly quota?

Order accordingly
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L.L.R. [2021] M.P. 1557
WRIT PETITION
Before Mr. Justice Vishal Dhagat
WP No. 6608/2020 (Jabalpur) decided on 19 July, 2021

RAVISHANKER CHOUKSEY ...Petitioner

Vs.

STATE OF M.P. & ors. ...Respondents
A. Constitution — Article 226 — Scope & Jurisdiction — Allegation of

obtaining compassionate appointment by suppression/fraud — Held — Court
must strike at illegality and injustice wherever it is found — R-2 directed to
look into the matter and if any fraud/suppression is found practiced by R-5,
action be taken in accordance with law after giving opportunity of hearing —
Petition disposed. (Para1l)

@. iaenrT — =87 226 — favarw g sifereIRar — f&qra,/ &yc
GIRT 3Ig@ar [Agfad gra s+ &1 sifidperT — sififfeiRa — <marea &1,
Jrderdr IR UM UR Y8R HAT A1y oigl HY 98 grar ot — gaeft #. 2 &t
AMd IR faR A 2q FRRE fear = @ afe gw@eff . 5 @ gRT 93
$uc / foura fHar SIHT urn SIrdr @, JAdTs BT AaER UG S uzard fafer
ITUR SRATS DI S — ATFADT RIS |

B. Constitution — Article 226 — Locus Standi — Held — Petitioner
has no direct and substantial interest in challenging compassionate appointment
of R-5—-Only incidental or indirect interest will not give locus to petitioner to
file writ petition. (Para10)

. AErT — JgeeT 226 — G4 oI &7 il — AfEiRa —
gt &. 5 @1 g ur FRYfaa &1 gkl @9 A Al &1 SIS U™H ¢d AR
fed 78 @ — dad Agu e a1 suwd fFa I B Re aifaeT g&ga a3 &1
AR YT & BT |

C. Constitution — Article 226 — Delay and Laches —Held — Order of
2007 challenged in 2020 — Held — No specific pleading when and how
petitioner learnt about the order of 2007 — Petitioner fails to explain delay
and laches. (Para9)

T, GIaernT — 3q=8T 226 — fddq vq srgfaa faag — sfifeaiRa —
2007 @ JATQYA B 2020 H Al < 718 — affEiRa — <13 fafafds sf¥a=as
T8l T &9 3R DA AT Bl 2007 & AR S IR H AT g3AT — Il fAciq g
Iffaa fadie &l s o+ d fawe 1|
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D. Constitution — Article 226 — Quo Warranto — Public Office —
Held — Petitioner challenging appointment of R-5 on compassionate ground
on Class IV post— Said office cannot be held to be a public office — Petition for
issuance of writ of guo warranto for that office is not maintainable. (Para8)

2 WIAETT — 31787 226 — 3IfErHIY =0T — dld gq — AftrEiRa
— grEl g1, gAedt &, 5 31 aged Avf ug R e Ut & muR wR FRyfaa a1
gl €1 ST IE @ — S UG Dl U AP UG 18] S8l Sl hdl — Sad Ug &
forg s y=aT @l Re o o1 & fog arfaer arwofig = @ |

E. Words & Phrases — “Public Office”—Discussed & explained.
(Para 6 & 7)

s I1eq g IIFITIT — “elld gg”” — fadfaa vd wese |
Casereferred :
AIR 1987 MP 11.

Sanjay Ram Tamrakar, for the petitioner.
Devendra Gangrade, P.L. for the respondents/State.

ORDER

VISHAL DHAGAT, J.:- The petitioner has called in question compassionate
appointment of respondent No.5 i.e. Aatish Kumar Dagoria and has prayed for
issuance of writ of guo warranto thereby quashing of appointment order dated
31.12.2007 and to issue writ of mandamus to consider and decide the
representation of the petitioner.

2. On 18.01.2021 this Court asked the petitioner to explain delay and laches
in filing of writ petition. The petitioner has challenged the order of the year 2007
in the year 2020. Later on this Court vide order dated 15.06.2021 asked the
petitioner to argue on issue of locus standi of petitioner whether the writ of guo
warranto can be issued for removal of a Class IV employee.

3. Learned counsel for the petitioner submitted that petitioner and
respondent No.5 both are in zone of consideration for promotion, therefore,
petitioner is having direct interest in challenging the appointment of respondent
No.5, therefore, he has locus standito file the present writ petition.

4. Leaned (sic: Learned) counsel for the petitioner has further submitted that
respondent No.5 is holding public office and therefore, writ of guo warranto is
maintainable. It is submitted that writ of quo warranto is issued to correct the
appointment if any person is appointed illegally de hors the rules. The person is
appointed in the public office for which he is not legally entitled to and thus writ of
quo warranto can be issued in this case. It is submitted that as soon as the petitioner
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learnt about the illegal appointment of respondent No.5, he had immediately filed
writ petition before this Court. The petitioner was not having knowledge of
appointment of respondent No.5 in the year 2007. As soon as he learnt about the
order of appointment, he filed writ petition, therefore, there is no delay and laches
on the part of the petitioner. On these grounds, learned counsel for the petitioner
made a prayer for issuance of writ of guo warranto, mandamus or in alternative to
direct respondents to consider his representation.

5. Heard the learned counsel for the parties on aforesaid issues.

6. Literal meaning of the word quo warranto is “Where is your warrant of
appointment ?”. Quo warranto is remedy or proceeding whereby State enquires
into the legality of claim which a party asserts in office of franchise to oust him
from enjoyment if the claim is not well founded. As held by Apex Court in the case
of University of Mysore Vs. Govinda Rao reported in 1965 SC 491, the Court has
jurisdiction under Article 226 of the Constitution of India to control executive
action in making appointments to public offices. The test of public office is
whether the duties of the office are public in nature in which public is interested or
not ? This court in the case of Jagram Vs. Gwalior Town and Country Development
Authority reported in AIR 1987 MP 11 held that public office must be of substantive
in character i.e. an office independent in title. It is not applicable to ministerial
officers, who hold office at the pleasure of master.

7. The definition of Public Office given in Black's Law Dictionary is as
under :-

“Public Office - Essential characteristics of "Public Office' are
(1) authority conferred by law (2) fixed tenure of Office and (3)
power to exercise some portion of sovereign functions of
government; key element of such test is that "Officer" is carrying
out sovereign function. Spring v. Constantino, 168 Conn. 563,362
A 2d 871, 875. Essential elements to establish public position
as "Public Office' are position must be created by Constitution,
Legislature, or through authority conferred by legislature, portion
of'sovereign power of government must be delegated to position,
duties and powers must be defined, directly or impliedly, by
legislature or through legislative authority, duties must be
performed independently without control of superior power
other than law, and position must have some permanency and
continuity. State v. Taylor,260 lowa 634, 144 NW 2d 289,292.”

8. The petitioner is challenging the appointment of respondent No.5 on
compassionate ground on Class IV post. The said office cannot be held to be a
public office, therefore, petition for issuance of writ of guo warranto for that office is
not maintainable.
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0. Learned counsel for the petitioner submitted that father and mother of
respondent No.5 both were in government service. Respondent No.5 was granted
compassionate appointment on the death of his mother. Respondent No.5 had
suppressed the fact that his father is also in service in the same establishment.
Since father of respondent No.5 was in service and respondent No.5 has obtained
compassionate appointment suppressing the aforesaid fact, if any person is
illegally benefited then he is required to disgorge illegal benefits he has obtained.
The petitioner was not aware of the appointment order of respondent No.5. In
cases of fraud limitation is to run from date of discovery of fraud. He immediately
filed petition as soon as he learnt about the order. There is no specific pleading
when and how he learnt about order. In view of the same petitioner fails to explain
delay and laches satisfactorily.

10.  Petitioner has no /ocus to challenge order dated 31.12.2007. Petitioner has
no direct and substantial interest in challenging compassionate appointment of
respondent No.5. Only incidental of indirect interest will not give locus to petitioner
to file writ petition.

11.  Court must strike at illegality and injustice wherever it is found. Court
cannot perpetuate illegality, therefore, it is directed that respondent No.2 shall
look into the matter and if any fraud and suppression is found to be practiced by
respondent No.5 then action shall be taken in accordance with law after giving
opportunity of hearing to respondent No.5.

12.  Noopinion is expressed on the merits of the case.
13.  Accordingly, the writ petition filed by the petitioner is disposed off.
C.C.Asperrules.
Order accordingly

L.LL.R. [2021] M.P. 1560 (DB)
CONTEMPT PETITION CIVIL
Before Mr. Justice Sheel Nagu & Mr. Justice Anand Pathak
CONC No. 1444/2020 (Gwalior) decided on 24 June, 2021

MAHIP KUMAR RAWAT ...Petitioner
Vs.
SHRI ASHWINI KUMAR RAI & ors. ...Respondents

A. Service Law— Back Wages — Principle — Held — Concept of back
wages is based on fundamental principle of compensating workman for the
period he remained unemployed owing to termination which was found to be
unlawful at subsequent point of time. (Para6)
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@. dar faffr — el qugdl — Rigra — siffeaiRa — e
HOIGYl B Ul HHBR I 39 AT & faIg e yae &1 & Javqd
figia R 3menRa 2, 919 98 991 & wTEE & SR RISIR @I ol @
gearqad! @9 A fafr faeg uram o

B. Service Law — Back Wages — Concept of Calculation — Held —
Back wages have to be worked out based on wages which would have been
drawn by workman during period he was on termination till he was actually
re-instated with all corresponding increase in wages from time to time — Back
wages are never relatable to the concept of last wages drawn. (Para6&7)

@ war [Qfer - fwdft qugé — o &1 Gheyqr — situfaiRa —
el Aol S¥ A6Ig @ AR WR F@rell ST =@fey &t f6 Fiar grr
Ol 3rafer A <l b a1 @ vdafid I8 9 AR SUD GHI—HI WR Hoigdl d
acqeel 9fg @ | aRad ¥ g nfid f6d oM 9@yt @1 g sl —
el 7o) &+ i smeRa siftm weig @1 oeur @ wefda 1) s 2 |

C. Contract Act (9 of 1872), Section 23 — Concept of Back Wages —
Public Policy — Held — If back wages are related to last wages drawn, it would
not only be prejudicial to the concept of back wages after re-instatement but
would also be contrary to principle of public policy as per Chapter II of
Contract Act especially u/S 23 of the Act. (Para9 & 11)

T, Aia<T 34 (1872 &7 9), &I%T 23 — A&l HoIg¥t B GH YT
— ate HAifa — affaiRa — afe Red aogd smeRa sifow aogd @ wdfta
2, @ U8 9 Id Y: WU & U sl Aorgdl Gweudr & ufiaae s
gfew dfaeT siftrfrm @ s 11 & SgaR faeiy wu 9 ift e 31 arT 23 &
Jiata e fa & Rigia & ff ufase gim)

D. Constitution—Article 215 & 226 — Scope & Jurisdiction — Held —
Court cannot travel beyond four corners of the order but such directions
which are explicit in a judgment or order or are plainly self evident, ought to
be taken care of — This Court in present contempt petition invokes inherent
power under Article 226 to clarify the anomaly which had inadvertently
creptinto the direction issued in writ petition. (Paral5&19)

g widemT — ag@eT 215 T 226 — Ffta T SfE@Rar —
AFFEIRT — <IrATad Ry 9 W AL & 9@l wig U e 9t e fed
ot srerar e er § Wute € AT W WU ° WA g §, 3T SO @1 oA arfey
— AN AGHEAT ATFADBT H 36 ATATAT 7 FJTBQ 226 & Aadid iafifad
IR &1 Sracd foram @ arfe 94 fawwar o1 wuse f&ar o 9 il & e 3
Re arfaer 4 o) e § & g off |
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Cases referred :

(1986) 3 SCC 156, (2020) 6 SCC 438, [1993 Supp (4) SCC 5951, (1999) 9
SCC 58, (2008) 14 SCC 115,(2014) 3 SCC 373.

B.P. Singh, for the petitioner.
MPS Raghuvanshi, for the respondent No. 1.

ORDER

The Order of  the Court was Passed by
SHEEL NAGU, J. :- The instant contempt petition preferred u/Art. 215 of
Constitution of India alleges non-compliance of the final order passed by co-
ordinate bench of this court in W.P.2222.2010 passed on 27/6/2011 (C/1) whereby
this Court while allowing the petition of workman and setting aside the Award of
the Labour Court directed for reinstatement with 50% back wages relevant paras
of which are reproduced below for ready reference and convenience :-

"13. Looking to the aforesaid principle of law laid down
by the Hon'ble Supreme Court in our opinion, the
petitioner is entitled 50% back wages.

14.  Consequently, the petition filed by the petitioner is
allowed with the following directions:-

1) The impugned award, Annexure-P/1 dated 23-9-2009,
is hereby quashed.

i1) The reference is answered in favour of the petitioner
by holding that the termination of services of the petitioner
w.e.f. 1-3-99isillegal and void ab initio.

iii) The petitioner is entitled for reinstatement and other
service benefits.

iv) Itis further held that the petitioner shall be entitled the salary
as the salary he was getting before his termination of
service including D.A.

v) It is further held that the petitioner shall be entitled
50% back wages. The order be complied with within a
period of three months from the date of receipt of the copy
of'this order.

vi) No orderasto costs."

2. It is not disputed by learned counsel for rival parties that aforesaid
decision dated 27/6/2011 was initially stayed by Apex Court while entertaining
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SLP of the State but later the claim of State before Apex Court was dismissed vide
order dated 2/3/2020 in Civil Appeal 6302/12.

3. The case of workman/petitioner to file this contempt petition arose out of
the fact that though workman was reinstated but 50% back wages have been
worked out based on the last wages drawn by workman prior to his termination,
i.e. prior to 1/3/1999 and not the actual wages payable for period between
termination and reinstatement.

4. The stand of respondents, especially respondent No.l1-Shri Ashwini
Kumar Rai, Additional Chief Secretary to Govt of M. P. is that direction contained
in the operative portion of the order dated 27/6/2011 was complied with in letter
and spirit inasmuch as this Court had directed for payment of salary the workman
was getting before his termination as contained in para 14(iv) of the order dated
27/6/2011. For ready reference and effective adjudication of the matter, the bone
of contention i.e. para 14(iv) is reproduced below:-

14. Consequently, the petition filed by the petitioner is
allowed with the following directions:-

1) XXXX XXXX
XXXX

i)  XXXX XXXX
XXXX

1)  XXXX XXXX
XXXX

iv) It is further held that the petitioner shall be
entitled the salary as the salary he was getting
before his termination of service including D.A.

5. From bare perusal of direction contained in para 14(iv) of order dated
27/6/2011, it appears apparently that petitioner has been held to be entitled to
salary as he was getting before his termination of service. Meaning thereby the
salary/wages received by the workman immediately prior to termination of his
service dated 1/3/1999 would be the deciding factor for working out 50% back
wages. Thus, the contention of Shri Ashwini Kumar Rai/respondent No.1 is that
50% back wages had been worked out on the basis of last wages drawn (the wages
received by the workman immediately prior to his termination), appears to be
correct and no wilful disobedience appears on part of contemnors at this stage.
Thus, this Court declines to draw contempt against respondent No.1-Ashwini
Kumar Rai.
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6. Dismissing this case at this stage would be travesty of justice since
calculation of back wages pursuant to the order of reinstatement is invariably
based on the wages which the workman would have drawn had the termination
never taken place. Meaning thereby that the concept of award of back wages is
based on the fundamental principle of compensating the workman for the period
he remained unemployed owing to termination which was found to be unlawful at
subsequent point of time. Thus, the back wages have to be worked out based on
wages which would have been drawn by the workman in the present case w.e.f.
March, 1999 till he was actually reinstated pursuant to the order dated 27/6/2011
with all corresponding increase in wages from time to time.

7. The corollary to the above is that back wages are never relatable to the
concept of last wages drawn. For the simple reason that last wages are relatable to
the pre-termination period and not to the post termination period.

8. Purportedly intention and object of the Court while passing the order in
the given fact situation were to ensure that petitioner, who is a class IV employee,
may not be put to disadvantageous position in any manner so far as wages are
concerned like lowering down of pay scale or loss of seniority in emoluments
because of long drawn ouster in service because he was removed in year 1999 and
directed to be reinstated in year 2011 and meanwhile sufficiently long period of
time has been consumed. Therefore, when Court refers in para 14(iv) the word
"salary" then it is to be construed as concept of back wages and not particular pay
and allowances or pay scale.

9. If the arguments advanced by the contemnors is accepted then it would be
not only be prejudicial to the concept of back wages after reinstatement but would
also be contrary to the principle of Public Policy as per Chapter II of Indian
Contract Act, especially under Section 23. In Master and Servant or Employer-
Employee relationship, employer cannot rest on "inequality of bargaining power".
Any "unconscionable term of contract" cannot be enforced and Court may even
refuse to enforce such unconscionable term of contract from the remainder of the
contract.

10.  Apex Court in the case of Central Inland Water Transport Corporation
Limited and Another Vs. Brojo Nath Ganguly and Another, (1986) 3 SCC 156 has
delineated the principle and recently in the case of Assistant General Manager,
State Bank of India and Ors. Vs. Radhe Shyam Pandey, (2020) 6 SCC 438, Apex
Court has reiterated the principle while relying upon the earlier judgment. Para
50(a)to (j) of judgment explained the said concept in detail.

11. In the instant case also, arguments of the contemnors and their reliance
over the notion that back wages would be stagnated as last drawn salary is
opposed to the principle of Public Policy and therefore, cannot be countenanced
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in any manner. This way employer or master would gain undue premium over
their acts of removal of an employee and thereafter, even if, reinstatement is made
then employee would be made to suffer by paying the back wages stagnated on the
day when he was removed. On this count (of Public Policy) and the explanation
provided by the Apex Court in the case of Central Inland Water Transport
Corporation Limited (supra) & Radhe Shyam Pandey (supra), the arguments of
the contemnors lack merits.

12.  Inview of above discussions, direction passed in para 14(iv) of the order
dated 27/6/2011 of this court is either a product of typographical error or
inadvertent mistake on the part of the author of the judgment.

13.  The easier course available to this Court would be to go by the literal
construction of para 14(iv) of order dated 27/6/2011 and leave it to the petitioner
to seek clarification by way of review. However, looking to the fact that petitioner
is a workman and low paid employee and is fighting for his legitimate right since
last nearly 21 years, this Court in exercise of it's inherent powers u/Art. 226 of the
Constitution proceeds to clarify the anomaly which had inadvertently crept into
the direction contained in para 14(iv) of the order dated 27/6/2011.

14.  Itis an undisputed fact that while allowing the petition on 27/6/2011 this
Court had held the termination of workman to fall within the category of unlawful
retrenchment and therefore same was truncated with consequential direction of
reinstatement with 50% back wages.

15.  As explained above, the concept of back wages being relatable to the
wages which would have been drawn by the workman in the post-termination
period when he was unemployed till his reinstatement and not to the pre-
termination period, this court has to iron out the creases which appear to have
crept in the direction contained in para 14(iv) either due to inadvertence or by
mistake or by oversight. Thus this Court proceeds to invoke it's inherent power
u/Art. 226 to rectify the said defect and replace para 14(iv) with following
paragraph:-

""14.(iv) 50% back wages shall be worked out on the
basis of salary/wages which the workman would
have received during the period of unemployment
i.e. from the date of his termination till actual
reinstatement by treating the order of termination
to be non-existent."

16.  The aforesaid view is taken by this Court in the extraordinary situation of
preventing the workman from undergoing travails on another round of litigation
and in the interest of justice in regard to which this court is bolstered by the
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decision of Apex Court in the case of S. Nagaraj and others Vs. State of Karnataka
and another 1993 Supp (4) SCC 595].

The relevant para is as under:-

"18. Justice is a virtue which transcends all barriers.
Neither the rules of procedure nor technicalities of law
can stand in its way. The order of the Court should not
be prejudicial to anyone. Rule of stare decisis is
adhered for consistency but it is not as inflexible in
Administrative Law as in Public Law. Even the law bends
before justice. Entire concept of writ jurisdiction
exercised by the higher courts is founded on equity and
fairness. If the Court finds that the order was passed
under a mistake and it would not have exercised the
jurisdiction but for the erroneous assumption which in
fact did not exist and its perpetration shall result in
miscarriage of justice then it cannot on any principle be
precluded from rectifying the error. Mistake is accepted
as valid reason to recall an order. Difference lies in the
nature of mistake and scope of rectification, depending
on if it is of fact or law. But the root from which the
power flows is the anxiety to avoid injustice. It is either
statutory or inherent. The latter is available where the
mistake is of the Court. In Administrative Law the
scope is still wider. Technicalities apart if the Court is
satisfied of the injustice then it is its constitutional and
legal obligation to set it right by recalling its order."

17.  This aspect has been dealt with by Apex Court in the case of Welfare
Association of Absorbed Central Govt. Employees in Public Enterprises and
Another Vs. Arvind Verma and Ors., (1999) 9 SCC 58 also. In the said judgment
clarification issued in following words:-

"6.After hearing counsel on both sides, we make it clear
that the respondents are liable to restore not only the
pension as ordered by this Court in the said judgment
but also all the attendant benefits as given to the Central
Government pensioners. We hold that there was some
genuine doubt on the part of the respondents in
construing and giving effect to the judgment of this
Court and, therefor, there is no contempt. We now
direct the respondents to comply with the judgment of
this Court as explained hereinbefore within three
months from this date."
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18.  Later on, Apex Court in the case of Anil Kumar Shahi (2) and Ors. Vs.
Professor Ram Sevak Yadav and Ors., (2008) 14 SCC 115, held in para 50 as
under:-

"50.1t is by now well-settled under the Act and under
Article 129 of the Constitution of India that if it is
alleged before this Court that a person has wilfully
violated its order it can invoke its jurisdiction under the
Act to enquire whether the allegation is true or not and
if found to be true it can punish the offenders for having
committed "civil contempt" and if need be, can pass
consequential orders for enforcement of execution of
the order, as the case may be, for violation of which, the
proceeding for contempt was initiated. In other words,
while exercising its power under the Act, it is not open
to the court to pass an order, which will materially add
to or alter the order for alleged disobedience of which
contempt jurisdiction was invoked. When the Court
directs the authority to consider a matter in accordance
with law, it means that the matter should be considered
to the best of understanding by the authority and,
therefore, a mere error of judgment with regard to the
legal position cannot constitute contempt of Court.
There is no wilful disobedience if best efforts are made
to comply with the order."

19. It is true that Court cannot travel beyond the four corners of the order
which are alleged to have been non-complied but such directions which are
explicit in a judgment or order or are plainly self evident ought to be taken into
account. {See:- Sudhir Vasudeva, Chairman and Managing Director, ONGC
Limited and Ors. Vs. M. George Ravishekaran and Ors., (2014)3 SCC373}.

20. Therefore, looking to the peculiar facts and circumstances of the case
where petitioner is fighting for almost 22 years for reinstatement and back wages,
therefore, it is in the interest of justice that a finality be given to the litigation as
well as sufferings of a Class IV employee and thus cannot be perpetuated on
interpretational pretext.

21. In view of the above, although at present no wilful disobedience is
committed at the instance of respondents/contemnors but now with the said
clarification /explanation / modification in para 14(iv) of order dated 27/6/2011 in
W.P.No. 2222/2010, further three months time (from date of order) is granted
to the respondents / contemnors to comply the order dated 27/6/2011 ( to be read
with the instant order) and grant the necessary benefits of 50% back wages till
reinstatement as if, petitioner was in the services and on the basis of clarification
made above.
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22. Contempt Petition accordingly disposed of and Rule Nisi issued against
respondent No.1 stands dropped.

Order accordingly

L.L.R. [2021] M.P. 1568
MISCELLANEOUS PETITION

Before Mr. Justice Rajeev Kumar Shrivastava
MP No. 1914/2021 (Gwalior) decided on 26 July, 2021

INDIRA CHAURASIA (DECEASED) (SMT.) THROUGH ...Petitioners
LRs BIPIN BIHARI CHAURASIA & ors.

Vs.
DIRECTOR, KRISHI UPAJ MANDI BOARD & ors. ...Respondents

Civil Procedure Code (5 0f 1908), Order 1 Rule 10 and Order 6 Rule 4(a)
— Applicability — Held — Dispute exist between plaintiff and Krishi Upaj
Mandi regarding boundary wall and no any agricultural land is involved,
thus no relief could be sought against the State — Provisions of Order 6 Rule
4(a) CPC shall not be attracted — Petition dismissed. (Para 6)

Rifaer gfear wfear (1908 &7 5), 1R 1 (4% 10 VT 1] 6 [4I4 4(a)
— ggisgar — AffgiRa — ar<dl td@ Y Suw A4S & w=9 aI-9vgl
dfel / aRIa] &1 o fadre @ vd sad ®Is oY qfi wnfive 71 2, ara:
I & faeg oIS AT 81 418l ol 9ddl — .y, & 3maer 6 M
4(a) @ SUSH IMHIAT 21 B — ATfasmr @R |

Pratip Bisoriya, for the petitioner.
M.P.S. Raghuvanshi, Addl. A.G. for the respondent Nos. 1 to 3.

ORDER

RAJEEV KUMAR SHRIVASTAVA, J.:- The parties are at loggerheads on
the question of legality, validity and propriety of the order dated 10.03.2021,
whereby the application filed by the petitioner-plaintiff under Order 1 Rule 10
CPC has beenrejected.

2. The brief facts of the case are that the petitioner has filed a civil suit
bearing No. 84A/2015. In the suititis alleged that the petitioner is owner of survey
No. 2467/9/1 min 2 and having way through Krishi Upaj Mandi. The Krishi Upaj
Mandi is closing the way which is the easementary right of the petitioner. During
pendency of civil suit, vide order dated 8.5.2018 Tehsildar, Tehsil Datia, declared
survey No. 2467 as Jungle, on which Krishi Upaj Mandi is situated. Thereafter,
the petitioner filed an application under Order 1 Rule 10 CPC for impleading
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Forest Department as party respondent. The Forest Department denied the land to
be of Forest Department and submitted that only Revenue Department can clarify
the situation. On account of that, petitioner moved application under Order 1 Rule
10 CPC for impleading Government through Collector as party respondent, but
the trial Court without deciding the controversy in the matter has rejected the
application by the impugned order. Hence, prayed that for effective adjudication
of the case and for avoiding multiplicity of the litigation it is necessary that the
State Government be impleaded as party respondent.

3. Per Contra, learned Additional Advocate General appearing for the
respondents No.1 to 3 has opposed the petition and has submitted that the present
petition is devoid of merits as the property belongs to Krishi Upaj Mandi, Datia.
Hence, prayed for rejection of the petition.

4. Heard learned counsel for the parties and perused the impugned order and
available record.

5. The trial Court by impugned order dated 10.3.2021 has passed the
following order :-

“$H QY §RI dIERIVT &) AR 4 UK
3Td< 3iasid eI 1 a9 10 Ggufsd =T 153
WA &1 FRTHYOT fhaT ST vET 2 |

IERTOT BT R A YA 3Mdad 9y A 59
UhR = & 918 & ygdd & IR H Ius qu)
SIRT a1d) & 3R ¥ Y 3MMdQA adid AT 6
e 17 A fesifed 06.01.21 & 9@ &
a3 3 ufd, ad @ 2467 B GG H UFId DI T3
2 aT yfaardiTeT gRT I8 9aram 14T @ % 2467
DI A G ADI Bl TS © Y AAYQE
I DY UEHR 9411 &1 fded fear 2 |

g T &Y X | aIERIT & 3ATdEd bl
YId YId W41 gEqd fear ar 2 | gfeardiror
DI AR A IRId o919 &9 § 39 YR 2 {5 a8
wdfafea @ o <foar frd &1 9d sax 2467 Joa
IfraEl o Aeayeer I 9ol & forad ardiroT
farg exd 8 1 9d 94X 2467 BT AT IHdT 7.88
20 Poldex HBICY ST & §RT U.®. 273175
fasTi® 28.01.75 ¥ UIRT I & ERT Sad Ibdl
S Iuwt Aut Wi sfor—n &1 e fear =&
2 e are snefea qff1 A4 &Y Suw #Avd)
wftafada 8 w8 21 faarfed wera wx g foEfor
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Pl ABR AIQUF YFId & SUH HOYO T BT DIy
Al 2T 2| ardIToT 3 gHRT Bl fAcid dA @
I3e¥T ¥ IAST uxgd frar 2| e@: emdeA
foed o3 &1 e fear 2

UHIOT D Idclldd A wWee 7 o ardhror 1
feie gftardmor @« ik 9 fay ¢ S99 @
JATIR WR YK BT 2 | IR &1 =i faars
S Iua 7ol A IA B ADT 2 | AIEHIOT GIRT
qIeua § S gerdr el T8 @S9 gfaardrer
3l By U #AvE) § qI9vIaia s+ | fAefera
® &1 fras fear 2 | ardnrr &1 = faarg
S IS HUE] A © SFd AT AT AT AT
3 1 & favg 78 ardl 1€ 21 9d & 2467 DY
qff TrEs @1 B A1 Saal Refa & w9y §
qrelToT Bl feid 20.01.21 & 8 WS off | ard
AT & YHH U IIEHTOT B MR A Sad gaer A
$Ig AT U¥gd T3] fHAT AT | Ig @A ST
2 & Sad a2g ardl & o9 # A @ Ui ardl
Jifad, wrefl uxgRM™, el srrdier va arefl faf=
e 31 ey ardRror &) 3R | uxgd B e
ghfd & 3mdgAl &1 FRTHRT Bd gy sifdd 31
T | a9 It B AR A A7 AT ¥ TS
foar ar | w19 gHxor yfaard) G @ fae fraa
foram T | 99 a1l $I AR A IO AT U
for v & oo ag e <fRfa &ar @ f&
qQIERTOT gdhvor B facifad sx=1 ared 21 3«
IERTOT B 3R ¥ UK I8 3fdad H 500 U
3 tRay W foreq fear sar @ 1

6. On perusal of the aforesaid order impugned it is apparent that the trial
Court has passed the order impugned in accordance with law, wherein it is
specifically observed that the dispute exists between plaintiff and Krishi Upaj
Mandi with regard to boundary wall and no any agricultural land is involved,
therefore no relief could be sought against the State and provisions of Order 6
Rule 4(a) of CPC shall not be attracted. Despite above, aforesaid application was
filed before the trial Court on the date fixed for recording of defendants' evidence,
which reflects the intention of the petitioner/plaintiff to linger on the suit and,
therefore the trial Court has rightly rejected the application by imposing cost of
Rs.500/-.

7. Considering the facts and circumstances in totality, it is clear that the
impugned order does not suffer from any manifest procedural impropriety or
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palpable perversity. Consequently, the writ petition filed by the petitioner fails
and is hereby dismissed being devoid of merits.

Petition dismissed

L.LL.R. [2021] M.P. 1571 (DB)
APPELLATE CRIMINAL
Before Mr. Justice Sujoy Paul & Mr. Justice Rohit Arya
CRA No. 949/2012 (Indore) decided on 3 June, 2021

PAPPU (@ DAYARAM ...Appellant
Vs.
STATE OF M.P. ...Respondent

A. Penal Code (45 of 1860), Section 302 — Multiple Oral Dying
Declaration — Effect — Held — First dying declaration given to PW-1 who is
independent witness and was not declared hostile — Second dying declaration
given to PW-2, who is real brother of deceased — Serious and glaring
inconsistencies and contradiction in two dying declarations, making the
second one doubtful — First dying declaration was worthy of credence and
could not have been ignored and discharged — Court below erred in
convicting appellant on basis of such second dying declaration — Fit case for
giving benefit of doubt to appellant— Conviction set aside — Appeal allowed.

(Paras 15, 16, 19, 23 & 24)

®. qUS wledr (1860 &1 45), €T 302 — 3% #Alfa®H ggBIlcid
FoT — gu1d — AfEiRa — gom qgsifes $oH, 391 1 &1 f&ar 1 st
f wada weh 2 sk ue faxieh aifya =8 foar wam o — fgda qyaifas
S, A1 2 P AT AT A JAD BT WA A8 2 — QI Y DI Id T A
TR g9 yeR It don faRemae @ W g ggaifas s &t
AIBMEG §41A1 & — A G dIfeld A fagard a7 o1 3R Il |
I 8l fHar o "ebdar — fraed arad 1 ¢ fgdia ggaifas o &
IR GR rdfiareff &1 g A d Tadl o — srdiareff 31 €idg &1 a7
@ fTU Sy UHRoT — SI9RfE ST — 37diel HoR |

B. Penal Code (45 of 1860), Section 302 and Evidence Act (1 of
1872), Section 32 — Multiple Oral Dying Declaration — Held — If there are
multiple dying declarations, trial Court was under obligation to examine
each one with accuracy and precision — Adequate reasons were required to be
given if any dying declaration is given preference over the other, which was
not done in present case — Trial Court miserably failed to undertake
aforesaid exercise and mechanically relied on second dying declaration.
(Para 13)
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. QUS Hiedr (1860 &T 45), €IIRT 302 U4 W13 IfeIf14+ (1872 &7 1),
gRT 32 — 3% Afgd ggdilcrd Ho7 — JtafEiRa — afe sqs Aifas
DI $UA 2, AR [T, YRS b1 JA1efar vd geudr 9§ udieqor
B @ oY qregarefi= or — afe fed gy @ifae s o1 gar wR e faar
T B, gAT SRl &) S spafara o, it f adar ydvor A @1 foar = —
faaReT <IrTeR, SWRIFd &R &3 d 98 a¥e favd =1 &k I wu 4
fedr qyaifers worm o= fawara faar |

C. Penal Code (45 0f 1860), Section 302 — Last Seen Theory — Held
— As per evidence, appellant took deceased with him on 26.04.2011 and later
deceased was found injured in a well on 28.04.2011 — No iota of material to
show what happened during these two days — On basis of this theory alone,

appellant cannot be convicted — Benefit of doubt given to appellant.
(Paras 20 to 24)

T, qUE Gledr (1860 &1 45), &IRT 302 — 3JIfd¥ ¥ 7@ W &1
Rigra — siffefRa — |1ed @ AR, 26.04.2011 S Jdd Bi rdiamedff =
|1y o AT SR 91 4, 28042011&ﬁﬁﬂ$&ﬁ$@ﬁmwwm RES
e+ & forg fefaa « armf 98 & 7 <1 A1 @ IR« gaim o — sad
9 Ragid & e R spdianeff &I qivRig 81 far o waar — srdiameff &I
NESEICIERCOIRIE

D. Penal Code (45 of 1860), Section 302 — Last Seen Theory —Held
—Apex Court concluded that last seen together itself would not be sufficient,
prosecution has to complete the chain of circumstances to bring home the
guilt of accused — It is not prudent to base conviction solely on “last seen
theory”. (Para2l & 22)

g qUs Hfedr (1860 &1 45), &IRT 302 — 3JIfa¥ ¥ @ I &1
Rigia — sifeiRa — waf=a =mares 9 fFreifa far e sifaw a) | qan
SITET U+l 3119 A gied 781 g1, SIS &l AR &1 <Ifvar |ifdd s
& fog uRRefAl &Y gaar g &=+ 8l @ — a3 "3ifts IR <9 o &
Rrgia” w qrufify smenfRa s yargaa 78 2|

E. Penal Code (45 of 1860), Section 302 and Evidence Act (1 of
1872), Section 32 — Oral Dying Declaration — Held — Conviction can be
recorded solely on basis of dying declaration or even on basis of oral dying
declaration, provided it should be free from any doubt and must pass
scrutiny of reliability. (Para12)

A QUS WAl (1860 BT 45), €T 302 Vq HIEY Terf<14% (1872 @7 1),
gRT 32 — AIfas gy @ifard o — ARFEIRT — 93 I d1fed HoT -
IR W AT T aa b Afgs ggafae due & IER w® Jufufg
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fferRaa &) o1 9adl @, uRq e (6, 39 &) iz 4 Jaa si=1 Ay qen
faeaa-fgar &1 Gdier urg &= @12y |

E Evidence Act (1 of 1872), Section 32 — Dying Declaration —
Principle — Held — It is a qualitative worth of a declaration and not plurality
of declaration which matters — Dying declaration is to be examined very
carefully with utmost care and caution because the maker of statement is not
alive and cannot be put to cross examination (Para12 & 14)

7. a1 SIfEIfa (1872 @71 1), €T 32 — g @Il BT — RigTd
— AfEiRT — a8 $2F &1 [vrEcr o © SR 9 {6 doF 31 Igeaan, <l
e ATl & — DIl d BT BT Y& fT e yd &, IAd Adedr g
AT 8 A1 & R fd d-ddl Sifad 181 2 3k Sua1 ufa—udeor &
o i1 webar |

G. Criminal Practice — Witness — Held — If a witness is not
declared hostile by prosecution, benefit of such evidence should go to accused
and not to prosecution. (Para16)

o q1fPs® ggfa — wreft — sitifseaiRa — afe sifrs= grr aeh
&1 vt faxief enfia 7€) fpar 1 2, U Arew &1 @ JIRR T &1 AT anfEy
3R 9 o5 Ao &7 |
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MP 8652, 2011 (1) MPHT 50, (2004) 13 SCC 314, (2005) 5 SCC 272, AIR 2013
SC 2519, 2009 (2) MPHT 313, 2013 SCC Online MP 2491, AIR 1994 SC 464,
(2016) 1 SCC 550, (2014)4 SCC 715, (2006) 10 SCC 172, (2007) 3 SCC 755.

Tarun Kushwaha, for the appellant.
Archana Kher, Dy. A.G. for the respondent/State.

JUDGMENT

The Judgment of the Court was delivered by
SuJOY PAUL, J. :- This Criminal filed u/S.374 of Cr.P.C assails the judgment of
1" Additional Sessions Judge (Fast Track Court), Narsinghgarh, District Rajgarh
in Sessions Trial N0.223/2011, dated 26/07/2012 whereby the appellant was held
guilty for the offence u/S.302 of the IPC and sentenced to undergo life imprisonment
with fine of Rs.5000/- and in default of payment of fine he shall further undergo
six month's RI.

2. Draped in brevity, the case of the prosecution is that the appellant
has assaulted and thrown deceased Bhupendra in a well between 26/4/2011
and 27/4/2011. Bhupendra was found alive by the villagers at Sonkatch
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(Narsingharh). The intimation was given to Kesri (PW.2), real brother of deceased
Bhupendra. In turn, Dhansingh (PW.1), an independent witness and Kesri (PW.2)
reached to the place of incident and found that villagers are trying to rescue
Bhupendra who is found injured inside the well. In turn, Bhupendra was taken out
of the well. Bhupendra died after some time. As per prosecution story, Kesri
(PW.2) took him in injured condition to hospital in a Jeep. While travelling
between the place of incident and hospital, Bhupendra informed Kesri (PW.2) that
he was assaulted by Pappu @ Dayaram (appellant) and three other persons. He
further stated that Pappu who is brother-in-law of deceased assaulted him but
three other persons who accompanied Pappu were not known to him.

3. Before the Court below 15 prosecution witnesses entered the witness box
and deposed their statements. The appellant abjured his guilt. Nobody entered the
witness box on behalf of the accused.

4. The Court below has considered the statement of wife of deceased Pragbai
(PW.3) and Devchand (PW.10) wherein they stated that Bhupendra was taken by
Pappu in his motor cycle on 26/4/2011 on the pretext that they have to distribute
marriage card of appellant's brother. Thereafter Bhupendra could be traced only
on 28/4/2011 and he died on the same day. These two witnesses were introduced
by prosecution in order to show that the deceased was last seen with Pappu by the
said witnesses.

5. Dr.Sandeep Narayani (PW.13) deposed his statement on the basis of
postmortem report and stated that 18 injuries were found on the person of
Bhupendra (which are mentioned in para 20 of the impugned judgment). PW.13
further stated that reason of death is head injury and failure of respiratory system
and other complications. This witness proved his communication with concern
police station Ex.P/17 which was duly signed by him.

6. The Court below treated the statement of Kesri (PW.2) as oral dying
declaration. On the basis of last seen evidence and aforesaid dying declaration, the
court below opined that prosecution has proved its case beyond reasonable doubt

and resultantly convicted and sentenced the appellant for committing offence u/S.
302 of IPC.

7. Shri Tarun Kushwaha, learned counsel for appellant urged that Dhansingh
(PW.1) is an independent witness who categorically deposed that when he along
with other persons reached to the place of occurrence i.e. the well in Sonkatch, he
found that Bhupendra is lying inside the well. With the help of villagers,
Bhupendra was taken out of the well. By this time, real brother of Bhupendra,
Kesri (PW.2) also reached to the place of incident. Bhupendra informed
Dhansingh (PW.1) that two unknown persons of Beenaganj had thrown him in the
well. This intimation was given by Bhupendra to Dhansingh (PW.1) only. By
taking this Court to the cross examination, learned counsel for appellant submits
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that PW.1 clearly stated that only two unknown persons have thrown him in the
well. The reliance is placed on the statement of Kesri (PW.2) to contend that this
witness who is real brother of deceased narrates a different story. This witness
deposed that when he carried injured Bhupendra in a Jeep to the hospital, he asked
him as to who assaulted him. In turn, Bhupendra informed him that his brother-in-
law (appellant) along with three unknown persons assaulted him and thrown him
in the well. Before reaching hospital, Bhupendra died. He further deposed that
Bhupendra was taken by the appellant on 26/4/2011 from his house. The
contention of learned counsel for appellant is that both the dying declarations are
not in tune with one another. It was not proper on the part of court below to totally
ignore the first dying declaration given to PW.1 and solely rely on the second
dying declaration given to the relative (PW.2). By placing reliance on (1999) 8
SCC 458 (Heikrujam Chaoba Singh Vs. State of Manipur) and 2016 Cr.L.J. 2939
(Rambraksh alias Jalim v. State of Chhattisgarh), it is urged that there are serious
inconsistencies in both the dying declarations. The court below has committed an
error in passing the impugned judgment on the basis of 'last seen' and second
dying declaration alone. It is further urged that 'merg' intimation (Ex.P.22) which
is recorded on the basis of information given by Kesri (PW.2), clearly shows that
Bhupendra died because he fell down in the well. It is not mentioned that anybody
either assaulted or thrown the deceased in the well. For the same purpose, reliance
is placed on the communication (Ex.P.17) of Dr. Narayani (PW.13) to concerned
police station wherein the same reason of death is mentioned by the treating
doctor. On the strength of these documents, Shri Kushwaha submits that had it
been a case of assault and throwing the deceased in the well by the present
appellant, Kesri would have informed this reason while recording of 'merg'
intimation. Thus, dying declaration allegedly given by Bhupendra to Kesri
(PW.2) is not corroborated by any material whatsoever and it is not worthy of
credence.

The learned counsel for the appellant further contends that Dhansingh
(PW.1) before whom oral dying declaration was given by deceased was not
declared as a hostile witness. Thus, his statement could not have been discarded
and disbelieved. When there are multiple dying declarations, the dying
declaration which is in favour of the accused should be relied upon. The reliance is
placed on (1999) 8 SCC 458 (Heikrujam Chaoba Singh Vs. State of Manipur),
1992 SC 223 (Kamla vs. State of Punjab), 2014 SCC OnLine MP 8652 (Guddi Bai
vs. State of MP) and 2011(1) MPHT 50 Jugal (@ Shabbir Khan. Attention of this
Court is also drawn on the statement of Dr. Sandeep Narayani (PW.13), who
conducted the postmortem and deposed that the injuries found on the person of
deceased could have been caused because of falling in the well. Statement of RP
Pathak (PW.15), Investigation Officer is relied upon to contend that this witness
clearly stated that Kesri (PW.2) did not inform him about any oral dying
declaration being given to him by deceased Bhupendra. In absence of any motive
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and previous animosity between appellant and deceased, who are close relatives,
the appellant could not have been held guilty for committing murder.

8. Criticizing the impugned judgment on the basis of last seen theory, learned
counsel for appellant submits that as per wife of deceased Pranbai (PW.3) and
Devchand (PW.10), the deceased was taken for distributing marriage invitation
card by appellant on 26.4.2011. Thereafter there exists no evidence to show that
he remained with the appellant for next two days. In absence of any corroboration,
the last seen theory is not sufficient to hold the appellant as guilty. Further more, as
per statement of Dhansingh (PW.1) and Kesri (PW.2) more than one person were
involved in the offence. Police has not made any effort to investigate the matter
regarding involvement of other persons. In absence of any corroboration and in
view of time gap between the date Bhupendra was allegedly taken by appellant
and the date when he was found, last seen theory cannot be the sole basis to
convict the appellant. In support of aforesaid submissions, the appellant has also
filed the written submissions.

9. Sounding a contra note, Ms.Archana Kher, learned Dy.A.G supported the
impugned judgment. She submits that although there was no eye witness to the
incident, the case of prosecution was based on last seen theory and the dying
declaration of Bhupendra given to Kesri (PW.2). The Court below has not
committed any error in appreciating the evidence and has rightly passed the
impugned judgment.

10. Parties confined their arguments to the extent indicated above.

11. We have bestowed our anxious consideration on rival contentions
and perused the record.

ORAL DYING DECLARATION:

12.  As noticed above, the impugned judgment of conviction is based on the
oral dying declaration of Bhupendra given to Keshri (PW.2) and last seen
evidence based on deposition of wife of deceased Pragbai (PW.3) and Devchand
(PW.10). This is trite that conviction can be recorded solely on the basis of a dying
declaration or even on the basis of an oral dying declaration. However, such dying
declaration should be free from any doubt and must pass scrutiny of reliability.
[See: Heikrujam Chaoba Singh Vs. State of Manipur (supra)]. It is equally settled
that it is qualitative worth of a declaration and not plurality of declaration which
matters. [See: (2004) 13 SCC 314 (State of Maharashtra vs. Sanjay D. Rajhans)|

13. In the instant case, as per prosecution story, there are two oral dying
declarations given by Bhupendra to Dhansingh (PW.1) and Kesri (PW.2). In the
first dying declaration, the deceased did not take the name of appellant or anybody
else. He categorically stated that he was assaulted and thrown in the well by two
unknown persons. Pertinently, this independent prosecution witness was not
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declared hostile by the prosecution. In a case of this nature where there are
multiple dying declarations, the trial Court was under an obligation to examine
each one with accuracy and precision. Adequate reasons were required to be given
if any dying declaration is given preference over the other. Putting it differently, if
second dying declaration was relied upon and believed, adequate reasons ought to
have been assigned as to why first one could not inspire confidence and worthy of
credence. The Court below has miserably failed to undertake aforesaid exercise
and mechanically relied upon the second dying declaration.

14.  The dying declaration is required to be examined very carefully, because
the maker of the statement is not alive and cannot be put to cross-examination. In
this backdrop, the dying declaration must be examined with utmost care and
caution. [See: Kamlavs. State of Punjab (supra)].

15.  If both the dying declarations are examined in juxta position, it will be
clear that there are glaring inconsistencies and contradictions. In the first dying
declaration, nobody's name was taken and number of persons, who were involved
in commission of crime were stated to be two, whereas in the second dying
declaration, the name of appellant was taken with three more unknown persons
who were accompanying the present appellant. This, in our view shows serious
inconsistency and contradiction in the dying declaration which makes the second
dying declaration as doubtful. In the case of Kamla and Heikrujam Chaoba Singh
(supra), the Apex Court interfered with the impugned judgment because of
inconsistencies in the dying declarations. Same is the view taken by Division
Bench of this Court in the case of Guddi Bai (supra). Another Division Bench in
Jugal (@ Shabbir Khan (supra) opined that if there are more dying declarations
than one and on the material points they are contradictory to each other, certainly,
the benefit will go to the accused and authenticity could not be attributed to the
said dying declarations. It was further held that no reliance can be placed upon
such dying declarations to hold the appellant as guilty.

16. Thus, in our view, the Court below has erred in recording conviction on the
basis of second dying declaration. The first dying declaration was given to
Dhansingh. The prosecution did not declare PW.1 as a hostile witness. This is
settled law that if a witness is not declared hostile by the prosecution, the benefit of
such evidence should go to the accused and not to the prosecution. (See (2005) 5
SCC 272 Raja Ram Vs. State of Rajasthan). This principle was followed in AIR
2013 SC 2519 Safi Mohd. Vs. State of Rajasthan. A division bench of this Court in
2009(2) MPHT 313 (State of M.P. Vs. Munshilal) followed the ratio decidendi of
Raja Ram (supra) and opined that the prosecution is bound by the statement of a
prosecution witness who was not declared as hostile. For this reason, the statement
of PW.1 and first dying declaration was worthy of credence and could not have
been ignored and discarded. More so when admittedly Dhansingh (PW.1) was an
independent witness whereas Kesri (PW.2) was real brother of deceased.
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17. Apart from this, while recording 'merg’ intimation, Kesri (PW.2) did not
inform the hospital authorities regarding any assault or the incident of throwing
the deceased in the well by anybody. Indeed, he informed that Bhupendra fell into
the well. This Court in 2013 SCC Online MP 2491 (Karan Vs. State of M.P.)
opined that in the murg intimation the star prosecution witness mentioned that the
offence was committed by "one person", without disclosing his name whereas in
his later deposition, he took the name of said person by stating that said person
was known to him. Since name of that person was not taken in the murg
intimation, the statement of said witness was found to be not trustworthy.

18. In the case of Ramsai and others Vs. State of MP (AIR 1994 SC 464), the
trial court relied only on evidence of one prosecution witness namely PW.29 and
discarded the other statements. Interestingly, in the said case, PW.29 did not
inform anybody about the alleged oral dying declaration and it is only on that day
he disclosed it to the police inspector. Since no explanation was given as to why he
has not informed anybody earlier, the Court disbelieved his statement. It was
poignantly held that the dying declaration is no doubt an important piece of
evidence, but it should be free from all infirmities. In cases of inconsistencies and
contradictions in dying declarations there must be some corroboration. The Apex
Court opined that it will be highly unsafe to base the conviction on the basis of oral
dying declaration in view of aforesaid infirmity.

19. Apart from the above, RP Pathak (PW.15), 1.O. in his cross-examination
clearly admitted that Kesri (PW.2) did not inform him about any oral dying
declaration during investigation. No other prosecution witness supported the
statement of Kesri (PW.2) regarding second dying declaration. Thus, for the
cumulative reasons mentioned herein-above, the second dying declaration could
not have been relied upon by the Court below to convict the appellant.

LAST SEEN THEORY:

20. Another reason for convicting the appellant is based on "last seen theory".
As noticed above, as per deposition of wife of deceased Pragbai (PW.3) and
Devchand (PW.10), appellant took the deceased with him on 26/4/2011 and he
was found injured in a well on 28/4/2011. There is no iota of material/evidence to
show what happened during these two days.

21.  TheApex Courtin the case of Rambraksh @ Jalim (supra) clearly held that
to record a conviction, the last seen together itself would not be sufficient and the
prosecution has to complete the chain of circumstances to bring home the guilt of
the accused. In this case also, the independent prosecution witnesses did not support
the prosecution story, and, therefore, the judgment of conviction was turned down.

22.  In Nizam Vs. State of Rajasthan (2016) 1 SCC 550, it was ruled that it is
not prudent to base the conviction solely on "last seen theory". The said theory
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should be applied taking into consideration the case of prosecution in the entirety
and keeping in mind the circumstances that precede and follow the point of being
so last seen. Similarly in Kanhaiyalal Vs. State of Rajasthan (2014) 4 SCC 715, it
was held that the circumstance of last seen together does not by itself and
necessarily lead to the inference that it was the accused who committed the crime.
There must be something more establishing connectivity between the accused
and the crime. In Ramreddy Rajesh Khanna Reddy (2006) 10 SCC 172 which was
followed in State of Goa Vs. Sanjay Thakran (2007) 3 SCC 755, it was poignantly
held that even in the cases where time gap between the point of time when the
accused and deceased were last seen alive and when the deceased was found dead
is too small, the possibility of other person committing the offence cannot be ruled
out.

23.  In view of the principles laid down by Supreme Court in the aforesaid
judgments, there is no cavil of doubt that last seen evidence in the present case is a
weak piece of evidence and on the basis of this theory alone conviction cannot be
affirmed. More so when the second dying declaration given to Kesri (PW.2) does not
inspire confidence and there exists serious inconsistencies in two dying declarations.

24.  Inview of foregoing analysis, we are unable to countenance the impugned
judgment. In our view, the prosecution could not establish its case beyond
reasonable doubt and Court below has clearly erred in recording conviction on the
basis of last seen theory and second dying declaration. In our view, it is a fit case of
giving benefit of doubt to the appellant. Resultantly, impugned judgment passed
in Sessions Trial No.223/2011 is set aside. If appellant's presence in the custody is
not required for any other offence, he be released forthwith.

25.  Theappealis allowed.
Appeal allowed

L.L.R. [2021] M.P. 1579
APPELLATE CRIMINAL
Before Mr. Justice Vivek Rusia
CRA No. 5475/2020 (Indore) decided on 10 June, 2021

RAJU @ VIJAY ...Appellant
Vs.
STATE OF M.P. & anr. ...Respondents

A. Juvenile Justice (Care and Protection of Children) Act, 2015 (2
0of 2016), Sections 7-A, 9 & 94(2) and Juvenile Justice (Care and Protection of
children) Rules, 2007, Rule 12 — Determination of Age — Ossification Test —
Held — In absence of birth certificate or mark sheet issued by Board, birth
certificate given by corporation or municipal authority or panchayat is
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admissible — In absence of these two documents, age is to be determined by
ossification test — Appellant produced mark sheets of Class 5 & 6 and the
Scholar register —No error while assessing the age of appellant as 18 years on
basis of report of Medical Board — Appeal dismissed. (Para10 & 13)

@. faeniv =1 (drerd] &1 }@Re Jiiv avervy) sifefaas, 2015 (2016
@1 2), 8RTY 7—A, 9 T 94(2) VT [B21V g (sl H @@ 37w Tve)
4, 2007, /19 12 — 311Y &7 JGERYT — 3k oifg — ARFERT — 5=
AT AT 98 §RT ORI 3id YAl & 3919 |, e a1 Rutfarst grferer
T YA gIRT f&A1 11 511 Y1093 U184 8 — 31 ]Il q¥drdoll & 31419 4,
IR BT ATERYT IRT Sia gRT fhar wirar @ — ardiareff 74 @& 5 9 6 @)
IAHYfAT 3R B Ul uxd f6d — fafecar qis @ yfddsd @& R W
rdiereff 3t 3y 18 adf FMeEflRa &= ¥ 1 Ffe 7 — srfia @R |

B. Juvenile Justice (Care and Protection of Children) Act, 2015 (2
0of 2016), Section 9(2) & 94(2) — Enquiry — Held — Provisions of Section 94(2)
about the date of birth recorded in birth certificate or matriculation or
equivalent certificate from the concerned board cannot be ignored by
Magistrate/Sessions Court while conducting enquiry as contemplated u/S
9(2) of the Act. (Para12)

@ [Fenv ¥y (@res) &1 @R siiv gveror) siffaaH, 2015 (2016
BT 2), €T 9(2) T 94(2) — oiTd — FFAGTRT — ST yHOT—9= I1 A fera 91 &
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Cases referred:
(2017) 11 SCC 598, (2012) 9 SCC 750.

Nilesh Dave, for the appellant.
R.S. Bhadoria, P.L. for the respondent/State.

ORDER
(Heard through Video Conferencing)

VIVEK RUSIA, J. :- Appellant has filed the present appeal under section
14(A)(2) of the Scheduled Caste & Scheduled Tribe (Prevention of Atrocities)
Act (for short 'the SC/ST Act') being aggrieved by the order dated 16.09.2020
passed by the Special Judge (SC/ST Act), Rajgarh whereby the application filed
by the accused seeking declaration that he is "child in conflict with law" and his
trial be sent to Board was rejected.

Facts of the case in short are as under:
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2. An FIR was registered against the appellant under sections 363, 366, 376-
B, 376(2) of the IPC read with section 5 & 6 of the Protection of Children from
Sexual Offences Act and 3(2)(v) of the SC/ST Act and he was arrested. The
investigation was completed and charge sheet has been filed before the Special
Session Judge . In the charge sheet his age is declared as 19 years at the time of
commission of offence on 25.12.2019.

3. Appellant/accused filed an application asserting that at the time of
commission of the offence he was below 16 years of age i.e. juvenile, therefore,
his trial be sent to the juvenile Court/ board. In support of above contention, he has
produced the mark sheet of class-6, year 2018-19 in which his date of birth is
mentioned as 13.03.2006.

4. Vide order dated 06.08.2020 learned trail (sic : Trial) Court has ordered
for an enquiry under section 9(2) read with section 94(2) of the Juvenile Justice
(Care and Protection of Children) Act, 2015 (for short 'the JJ Act, 2015'). In
support of his contention the appellant has examined ML Kushwaha, In-charge
Head Master of Govt. Primary School, Pipalkheda as PW/1, Dauljiram, (father)
as PW/2 & Ramkalibai (Mother) as PW/3. They have deposed that the date of
birth of the appellant is recorded as 15.07.2015 at the time of admission in class-3.
The Head Master has appeared before the Court with the original admission
register Ex.D/1. Prima facie, learned Judge has disbelieved the entry in the record
and directed for ossification test of the appellant. He was examined by the District
Medical Board, Rajgarh and a report dated 04.09.2020 was submitted to the
Court. As per the findings of the Medical Board, the age of the applicant was 18
years or more at the time of commission of the offence. In order to prove the report
Dr.Devashish Maskole, Dentist appeared in the Court as PW/4 and deposed that
as per the opinion of the Medical Board Ex.P/2 the age of the appellant/ accused
was 18 years or more.

5. After hearing learned counsel for the appellant and the Public Prosecutor,
learned trail (sic : Trial) Court has disbelieved the entry of date of birth recorded in
the mark sheet as well as scholar register and accepted the opinion of the Medical
Board and held that the appellant is not "child in conflict with law" means a child
who is alleged or found to have committed an offence and who has not completed
eighteen years of age on the date of commission of such offence; as defined under
section 2(13) of the JJ Act and the trial cannot be sent to the JJ Board. Being
aggrieved by the aforesaid order, the present appeal is filed.

6. Shri Dave, learned counsel appearing for the appellant submits that sub
section (2) of section 94 of the JJ Act provides that in case the committee or the
Board has reasonable grounds for doubt regarding whether the person brought
before it is a child or not then shall undertake the process of age determination by
obtaining date of birth certificate from the school or matriculation or equivalent
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certificate or birth certificate from the corporation and only in absence of the
aforesaid certificates age shall be determined by the ossification test or any other
medical age determination test. In the present case, the appellant has produced the
mark sheet and examined the In-charge school Head Master, therefore, there was
no need to send the appellant for determination of age by an ossification test. The
date of birth as recorded in the birth certificate is 13.3.2006 and at the time of
alleged commission of offence he was a child, therefore, learned Court has
wrongly passed the impugned order contrary to the provisions of law, hence the
impugned order be set aside and the trial be sent to the juvenile Court.

7. Learned Panel Lawyer appears for the State opposes the aforesaid prayer
by submitting that the learned Court has rightly disbelieved the entry made in the
mark sheet as well as record because the witnesses have disclosed that there was
no material produced at the time of recording the date of birth as 13.03.2006 in the
school. As per section 94(2) of the JJ Act the date of birth recorded in the
matriculation certificate is admissible. The date of birth recorded in the scholar
register as well as in the mark sheet of class-3 to 6 are not admissible, hence this
appellant was rightly referred to the Medical Board. Learned Trail (sic : Trial)
Court has also found that the age of mother of the appellant was 50 years at the
time of birth of the appellant on 13.03.2006 which is also doubtful in the rural
areas where the marriage undertakes at an early age. Learned Court has personally
seen the appellant and found that he appears to be more than 18 years of age,
therefore, in view of this cumulative circumstances and the material available on
record the appellant has rightly been not hold child and the appeal is devoid of
meritand liable to be dismissed.

I have heard the learned counsel for the parties and perused the record.

8. According to the section 2 (13) of the JJ Act "child in conflict with law"
means a child who is alleged or found to have committed an offence and who has
not completed eighteen years of age on the date of commission of such offence.
Section 9(2) ofthe JJ Act is reproduced below for ready reference:

9. Procedure to be followed by a Magistrate who has not
been empowered under this Act- (1) When a Magistrate, not
empowered to exercise the powers of the Board under this Act is
of the opinion that the person alleged to have committed the
offence and brought before him is a child, he shall, without any
delay, record such opinion and forward the child immediately
along with the record of such proceedings to the Board having
Jurisdiction.

(2) In case a person alleged to have committed an offence
claims before a court other than a Board, that the person is a
child or was a child on the date of commission of the offence, or
if the court itself is of the opinion that the person was a child on
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the date of commission of the offence, the said court shall make
an inquiry, take such evidence as may be necessary (but not an
affidavit) to determine the age of such person, and shall record
a finding on the matter, stating the age of the person as nearly as
may be:

Provided that such a claim may be raised before any court
and it shall be recognised at any stage, even after final disposal
of the case, and such a claim shall be determined in accordance
with the provisions contained in this Act and the rules made
thereunder even if the person has ceased to be a child on or
before the date of commencement of this Act.

(3) If the court finds that a person has committed an offence
and was a child on the date of commission of such offence, it
shall forward the child to the Board for passing appropriate
orders and the sentence, if any, passed by the court shall be
deemedto have no effect.

(4) In case a person under this section is required to be kept in
protective custody, while the person's claim of being a child is
being inquired into, such person may be placed, in the
intervening periodin aplace of safety.

0. The aforesaid section provides the procedure to be followed by the
Magistrate who has not been empowered under this Act. When a Magistrate is of
the opinion that the person alleged to have committed an offence and brought
before him is a child, he shall without any delay record such opinion and forward
the child immediately along with the record of such proceedings to the Board
having jurisdiction. Under sub section (2) in case a person before the Court is a
child or was a child on the date of commission of the offence, the Court shall make
an enquiry, take such evidence as may be necessary but not an affidavit to
determine the age of such person and shall record the finding.

10.  Learned counsel for the appellant has emphasized on the provisions of the
Section 94 of the JJ Act. For ready reference same is reproduced as under:-

94. Presumption and determination of age.—(1) Where, it is
obvious to the Committee or the Board, based on the appearance
of the person brought before it under any of the provisions of
this Act (other than for the purpose of giving evidence) that the
said person is a child, the Committee or the Board shall record
such observation stating the age of the child as nearly as may be
and proceed with the inquiry under section 14 or section 36, as
the case may be, without waiting for further confirmation of the
age.
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(2) In case, the Committee or the Board has reasonable grounds
for doubt regarding whether the person brought before it is a
child or not, the Committee or the Board, as the case may be,
shall undertake the process of age determination, by seeking
evidence by obtaining—

(i) the date of birth certificate from the school, or the
matriculation or equivalent certificate from the concerned
examination Board, if available; and in the absence
thereof;

(i1) the birth certificate given by a corporation or a
municipal authority or a panchayat;

(ii1) and only in the absence of (i) and (ii) above, age
shall be determined by an ossification test or any other
latest medical age determination test conducted on the
orders of the Committee or the Board: 39 Provided such
age determination test conducted on the order of the
Committee or the Board shall be completed within
fifteen days from the date of such order.

(3) The age recorded by the Committee or the Board to be the
age of person so brought before it shall, for the purpose of this
Act, be deemed to be the true age of that person.

Above section provides the procedure for the Committee or Board to be
adopted in order to form an opinion about the age of the child. In case the
committee or the board has reasonable ground for doubt regarding whether the
person brought before it is a child or not the committee or board shall undertake a
process of age determination by seeking evidence by obtaining date of birth,
certificate from the school or matriculation or equivalent certificate from the
concerned examination board, if available or the birth certificate given by the
corporation and in case of failure to produce non availability of aforesaid
certificate the age shall be determined by ossification test.

11. It is clear from the aforesaid that the procedure prescribed under section
94 is to be adopted by the committee or board but in the present case the appellant
was produced before the Special Court empowered under SC/ST Act and Cr.P.C.
and an objection has been raised about his juvenility at the time of commission of
offence, therefore, the procedure prescribed under section 9 is to be followed and
rightly so done by the learned Court. Sub section (2) of section 9 provides a formal
enquiry, taking of evidence as may be necessary to determine the age. The learned
Magistrate took the evidence of Headmaster, parents and the doctor and held that
this applicant was not child at the time of commission of the offence. Parents have
failed to produce any material to show the basis on which the date of birth
13.03.2006 was recorded.
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12. Since this issue is related to the juvenility of an accused, hence provisions
of the section 94 (2) about the date of birth recorded in the birth certificate or
matriculation or equivalent certificate from the concerned board cannot be ignored
by the Magistrate/Sessions Court while conducting enquiry as contemplated under
section 9(2) of JJ Act, 2015.

13. The appellant has produced his mark sheets of class-5 & 6 and the scholar
register. In absence of birth certificate or mark sheet issued by the board the birth
certificate given by the corporation or municipal authority, or panchayat is
admissible. In absence of these two documents the age is to be determined by an
ossification test, therefore, learned Court below has not committed any error
while assessing the age of the appellant as 18 years on the basis of the report
submitted by the Medical Board.

14. In the case of Nagendra alias Wireless vs. State of Uttar Pradesh reported
in (2017) 11 SCC 598 in similar facts and circumstances and in view of rule 12 of
the Juvenile Justice (Card (sic : Care) and Protection of Children) Rules, 2007
which is para-material (sic : pari-materia) to section 94(2) of the JJ Act, 2015 the
Hon'ble the Supreme Court of India has discarded the entry in the school leaving
certificate is inadmissible under Rule 13(3). The relevant para is reproduced
below:

3. Having given our thoughtful consideration to the
submission advanced at the hands of the learned counsel for the
appellant, we are satisfied that a school leaving certificate is not
a relevant consideration to determine the juvenility of an
accused/convict under Rule 12(3) thereof. The aforementioned
Statutory provision was not considered by this Court while
deciding Ranjeet Goswami case. The same cannot therefore be
any precedential value in terms of the statutory provisions,
referred to hereinabove.

15. In the case of Ashwani Kumar Saxena vs. State of M.Preported in (2012) 9
SCC 750 while interpreting rule 12, section 7-A of the Act read with section rule
12 of the Rules, 2007 the Supreme Court of India has held that only in absence of
matriculation or equivalent certificate or the date of birth certificate from the
school first attended the question of obtaining the medical opinion from the duly
constituted medical board arises. Para-32 is reproduced below:

32. "Age determination inquiry" contemplated under section 74
of . the Act v/w Rule 12 of the 2007 Rules enables the court to seek
evidence and in that process, the court can obtain the
matriculation or equivalent certificates, if available. Only in the
absence of any matriculation or equivalent certificates, the court
need obtain the date of birth certificate from the school first
attended other than aplay school. Only in the absence of matriculation
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or equivalent certificate or the date of birth certificate from the
school first attended, the court need obtain the birth certificate
given by a corporation or a municipal authority or a panchayat
(not an affidavit but certificates or documents). The question of
obtaining medical opinion from a duly constituted Medical
Board arises only if the above mentioned documents are
unavailable. In case exact assessment of the age cannot be
done, then the court, for reasons to be recorded, may, if
considered necessary, give the benefit to the child or juvenile by
considering his or her age on lower side within the margin of
oneyear.

16. In view of the above, there is no substance in the contention of the learned
counsel for the appellant that the learned Court has wrongly obtained the medical
opinion despite availability of the mark sheet of class-5" of the appellant. I do not
find any ground in the appeal, accordingly same is dismissed.

Appeal dismissed

L.L.R. [2021] M.P. 1586
APPELLATE CRIMINAL
Before Mr. Justice G.S. Ahluwalia
CRA No. 764/2016 (Gwalior) decided on 28 June, 2021

PINKI ...Appellant
Vs.
STATE OF M.P. ...Respondent

A. Penal Code (45 of 1860), Section 376(1) and Protection of
Children from Sexual Offences Act (32 0of 2012), Section 4 — Ocular & Medical
Evidence — Held — Ocular evidence duly corroborated by medical evidence —
Presence of human semen and sperms in vaginal slide corroborate the
evidence of prosecutrix - MLC and FSL report corroborates the version of
prosecutrix — Prosecution has proved the case beyond reasonable doubt —
Conviction affirmed — Appeal dismissed. (Paras 14, 15,28,29 & 37)
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B. Penal Code (45 of 1860), Section 376(1) and Protection of
Children from Sexual Offences Act (32 of 2012), Section 4 — Reduction of
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Sentence — Appellant undergone jail sentence of 7 years with remission,
praying for reduction of sentence to period already undergone — Appellant
found guilty u/S 376(1) IPC and u/S 4 POCSO Act and considering Section 42
of the Act, he was sentenced u/S 4 of the Act — Held — On date of conviction,
minimum sentence u/S 4 of POCSO Act was 7 years but minimum sentence
u/S 376(1) IPC was 10 years — Anomaly was rectified in 2019 by amending
POCSO Act — Sentence cannot be reduced to period already undergone by
appellant. (Paras 32 to 35)
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C. Juvenile Justice (Care and Protection of Children) Act (56 of
2000), Section 74 and Juvenile Justice (Care and Protection of children) Rules,
2007, Rule 12(3) — Determination of Age — Held — When school record of
prosecutrix is available, then it is not necessary to look into her ossification
Test report — Ossification test is merely a medical opinion which is subject to
margin of error of two years on either side. (Paras 20 to 24)
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A.K. Jain, for the appellant.
Alok Sharma, for the State.

JUDGMENT

G.S. AHLUWALIA, J.:- This criminal appeal under Section 374 of CrPC
has been filed against the judgment and sentence dated 04.08.2016 passed by
Additional Sessions Judge, Karera, District Shivpuri in S.S.T. No.16/2015, by
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which the appellant has been convicted under Section 4 of Protection of Children
from Sexual Offences Act, 2012 and has been sentenced to undergo rigorous
imprisonment of 10 years and a fine of Rs.5,000/- with default imprisonment of
three months.

2. At the outset, counsel for the appellant submitted that since the appellant
is in jail from 24.02.2015 and he has completed more than seven years including
remission, therefore, he may be sentenced to the period already undergone by
him.

3. The submission made by the counsel for the appellant cannot be
considered unless and until the case is considered on merits. However, the counsel
for the appellant did not argue on merits and stick to his submission that the
appellant may be punished with the period already undergone by him. In the light of
judgment passed by the Supreme Court in the case of Nagpal Traders Vs.
Davinder Singh reported in (2017) 11 SCC 431, the question of sentence cannot
be decided unless and until the appeal is decided on merits. Accordingly, this
Court is left with no other option but to consider the merits of the case on its own
after going through the record.

4. According to the prosecution case, on 23.02.2015 at about 6:00 PM the
prosecutrix (PW-1) had gone with her cattles along with her younger sister
(PW-2) to Kumhargadha well for providing water to her cattles. At that time the
appellant came there and gave Rs.40/- to the younger sister of the prosecutrix and
instructed that she should equally share with the prosecutrix. The appellant also
suggested the younger sister of the prosecutrix that she should stand there and
thereafter he caught hold the prosecutrix from behind and gagged her mouth. He
dragged her to a nearby place where the appellant committed rape on the
prosecutrix and also extended a threat that she should not narrate the incident in
her house, otherwise she would be killed. Thereafter, the prosecutrix came back
and informed the incident to her parents. Since it was already late in the night,
therefore, the FIR was lodged on the next day. The police prepared the spot map.
The prosecutrix was sent for medical examination. The vaginal slide and
undergarments of the prosecutrix as well as the undergarments, pubic hairs and
slide of the appellant were sent for FSL report. The school record of the
prosecutrix was seized. The appellant was arrested and he was got medically
examined and after completing investigation, police filed the charge sheet for
offence under Sections 376(1), 506 (Part-II) of IPC and under Section 3/4 of the
POCSOAct, 2012.

5. The Trial Court by order dated 17.03.2015 framed the charges under
Sections 376(1), 506 (Part-II) of IPC and also under Section 4 of the POCSO Act,
2012.
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6. The appellant abjured his guilt and pleaded not guilty.

7. The prosecution in order to prove its case, examined prosecutrix (PW-1),
her younger sister (PW-2), the father of the prosecutrix (PW-3), Dr. Sunil Jain
(PW-4), the mother of the prosecutrix (PW-5), Dr. Anjana Jain (PW-6), Ramesh
Chandra Sharma (PW-7), Kaluram Parihar (PW-8), Smt. Anjana Khare (PW-9)
and Ravindra Singh Sikarwar (PW-10).

8. The appellant examined Santosh Jatav (DW-1) and Dr. M.L. Agrawal
(DW-2) in his defence.

0. The Trial Court after considering the ocular as well documentary
evidence held that the age of the prosecutrix was 14 years and the prosecution has
succeeded in establishing that the prosecutrix was raped by the appellant and,
accordingly, held the appellant is guilty for offence under Section 376(1) of IPC
and under Section 4 of the POCSO Act but acquitted the appellant for offence
under Section 506 (Part-11) of IPC. Since the appellant was found guilty for
offence under Section 376(1) of IPC and under Section 4 of the POCSO Act,
therefore, in the light of Section 42 of POCSO Act, no separate sentence was
awarded for offence under Section 376(1) of IPC and the appellant was sentenced
for a rigorous imprisonment of 10 years and a fine of Rs.5000/- with default
imprisonment of three months for offence under Section 4 of the POCSO Act,
2012.

10. The prosecutrix (PW-1) had claimed that she is the student of Class 8" and
she is aged about 14 years and her date of birth is 22.4.2001. It was further claimed
that she resides with her parents. About one and half months prior to the date of her
examination, she along with her younger sister had gone to a well and was giving
fodder and the appellant came there and gave Rs.40/- to her younger sister and
suggested that both the sisters should share Rs.20/- each and instructed her
younger sister to stand there. Thereafter, he caught hold of her and took her to a
nearby place where he committed rape on her. He also extended a threat that in
case if the incident is narrated to anybody then he would kill her. Thereafter, the
prosecutrix came back to her house and informed the incident to her parents and
since it was night and they were afraid, therefore, they went to the police station on
the next day and lodged the FIR Ex.P-1. Thereafter, she was sent for medical
examination. In cross-examination it was accepted that the land of the prosecutrix
as well as the appellant is joint and the well is also joint. She denied that the father
of the prosecutrix had not returned the money of the father of the appellant. She
further stated that the incident took place at a place which is about half km. away
from her house. She further claimed that although she was resisting but he did not
run away. She further denied that the false report was lodged on account of

property dispute.
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11. The younger sister of the prosecutrix (PW-2) has supported the evidence
of the prosecutrix and accepted that the appellant had given an amount of Rs.40/-
to her and had instructed that both the sisters should share with each other.
However, this witness is not the witness of rape.

12. The father of the prosecutrix (PW-3) and mother of the prosecutrix (PW-
5) have stated that the prosecutrix and her younger sister had gone to well. After
coming back from the well she informed that she was raped by the appellant. In
cross-examination, the father of the prosecutrix denied that, false FIR was lodged
due to property dispute. He further denied that the age of the prosecutrix is more
than 18 years.

13. Dr. Sunil Jain (PW-4) had medically examined the appellant and found
that the appellant is potent.

14. Dr. Anjana Jain (PW-6) had medically examined the prosecutrix and
prepared the MLC Ex. P-4. In medical examination, it was found that hymen of
the prosecutrix was torn with congestion and slight tenderness was also found. A
specific opinion was given by this witness that penetration has taken place within
a period of 48 hours. Vaginal slide of the prosecutrix was prepared and her panty
was seized. Undergarments of the appellant, pubic hairs and slide were also seized
and they were sent for FSL examination and as per FSL report Ex. P-13 which was
exhibited as per the provisions of Section 293(i)(iv)(a) of CrPC. It was found that
the panty of prosecutrix, slide of prosecutrix, underwear of appellant and slide of
the appellant were containing semen and sperms.

15. Thus, it is clear that the ocular evidence of the prosecutrix was
corroborated by the medical evidence.

16. The Police has seized the school record of the prosecutrix in support of her
date of birth. According to the school record, her date of birth was 22.02.2001,
whereas the incident took place on 23.02.2015. Ramesh Chandra Sharma, P.W. 7,
proved School Admission Register, Ex. P-5C and also proved the certificate as
Ex.P.6.

17. Thus, according to the school record, the prosecutrix was aged about 14
years.

18. The appellant had examined Dr. M.L. Agrawal (DW-2) who had
conducted ossification test of the prosecutrix. The ossification test report is Ex. D-
1, according to which, the age of prosecutrix was between 16 to 18 years.

19. Now the next question for consideration is as to whether the ossification
testreport can be relied upon or not ?
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20. Section 7A of the Juvenile Justice (Care and Protection of Children) Act,
2000 [although this offence was committed in the month of February, 2015, but
the Juvenile Justice (Care and Protection of Children) Act, 2015 came into force
thereafter] reads asunder :

""7A- Procedure to be followed when claim of juvenility
is raised before any court.-(1)Whenever a claim of juvenility
is raised before any court or a court is of the opinion that an accused
person was a juvenile on the date of commission of the offence,
the court shall make an inquiry, take such evidence as may be
necessary(but not an affidavit) so as to determine the age of such
person, and shall record a finding whether the person is a juvenile
ora child or not, stating his age as nearly as may be:

Provided that a claim of juvenility may be raised before any
court and it shall be recognised at any stage, even after final
disposal of the case, and such claim shall be determined in terms
of the provisions contained in this Act and the rules made
thereunder, even if the juvenile has ceased to be so on or before
the date of commencement of this Act.

(2) If the court finds a person to be a juvenile on the date of
commission of the offence under subsection (1), it shall forward
the juvenile to the Board for passing appropriate order, and the
sentence, if any, passed by a court shall be deemed to have no
effect."

21. Rule 12 of Juvenile Justice Rules, 2007 reads as under :

""12. Procedure to be followed in determination of Age.-(1)
In every case concerning a child or a juvenile in conflict with
law, the court or the Board or as the case may be the Committee
referred to in rule 19 of these rules shall determine the age of
such juvenile or child or a juvenile in conflict with law within a
period of 30 days from the date of making of the application for
that purpose.

2) The court or the Board or as the case may be the
Committee shall decide the juvenility or otherwise of the
juvenile or the child or as the case may be the juvenile in conflict
with law, prima facie on the basis of physical appearance or
documents, if available, and send him to the observation home
orinjail.

(3) In every case concerning a child or juvenile in
conflict with law, the age determination inquiry shall be
conducted by the court or the Board or, as the case may be, the
Committee by seeking evidence by obtaining -
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(a) (i) the matriculation or equivalent certificates, if
available; and in the absence whereof;

(i1) the date of birth certificate from the school
(other than a play school) first attended; and in
the absence whereof;

(ii1) the birth certificate given by a corporation or a
municipal authority or a panchayat; and

(b) only in the absence of either (i), (ii) or (iii) of
clause (a) above, the medical opinion will be
sought from a duly constituted Medical Board,
which will declare the age of the juvenile or
child. In case exact assessment of the age cannot
be done, the Court or the Board or, as the case
may be, the Committee, for the reasons to be
recorded by them, may, if considered necessary,
give benefit to the child or juvenile by considering
his/her age on lower side within the margin of
one year.

and, while passing orders in such case shall, after taking into
consideration such evidence as may be available, or the medical
opinion, as the case may be, record a finding in respect of his age
and either of the evidence specified in any of the clauses (a)(i),
(i), (iii) or in the absence whereof, clause (b) shall be the
conclusive proof of the age as regards such child or the juvenile
in conflict with law.

(4) Iftheage ofajuvenile or child or the juvenile in conflict
with law is found to be below 18 years on the date of offence, on
the basis of any of the conclusive proof specified in sub-rule (3),
the court or the Board or as the case may be the Committee shall
in writing pass an order stating the age and declaring the status
of juvenility or otherwise, for the purpose of the Act and these
rules and a copy of the order shall be given to such juvenile or
the person concerned.

(5) Saveand except where, further inquiry or otherwise is
required, inter alia, in terms of section 7A, section 64 of the Act
and these rules, no further inquiry shall be conducted by the
court or the Board after examining and obtaining the certificate
or any other documentary proofreferred to in sub-rule (3) of this
rule.

(6) The provisions contained in this rule shall also apply
to those disposed off cases, where the status of juvenility has not
been determined in accordance with the provisions contained in
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subrule(3) and the Act, requiring dispensation of the sentence
under the Act for passing appropriate order in the interest of the
juvenile in conflict with law."

22.  Itisclear from Rule 12(3) of the Juvenile Justice Rules, 2007 that the age
of'ajuvenile shall be determined by seeking evidence by obtaining (i) matriculation
or equivalent certificates, if available, and in absence whereof, (ii) date of birth
certificate from the school and in absence whereof (iii) the birth certificate given
by Corporation or Municipal Authority or a Panchayat and in absence of the
documents mentioned in Rule 12(3)(a), the medical opinion will be sought.

23.  The Supreme Court in case of Jarnail Singh Vs. State of Haryana,
reported in (2013) 7 SCC 263 has held that the age of a juvenile victim can be
assessed in the light of the provisions of Juvenile Justice (Care and Protection of
Children) Act.

Ithasbeen held asunder :

23.  Even though Rule 12 is strictly applicable only to
determine the age of a child in conflict with law, we are of the
view that the aforesaid statutory provision should be the basis for
determining age, even of a child who is a victim of crime. For, in
our view, there is hardly any difference insofar as the issue of
minority is concerned, between a child in conflict with law, and a
child who is a victim of crime. Therefore, in our considered
opinion, it would be just and appropriate to apply Rule 12 of the
2007 Rules, to determine the age of the prosecutrix VW, PW 6.
The manner of determining age conclusively has been expressed
in sub-rule (3) of Rule 12 extracted above. Under the aforesaid
provision, the age of a child is ascertained by adopting the first
available basis out of a number of options postulated in Rule
12(3). If, in the scheme of options under Rule 12(3), an option is
expressed in a preceding clause, it has overriding effect over an
option expressed in a subsequent clause. The highest rated
option available would conclusively determine the age of a
minor. In the scheme of Rule 12(3), matriculation (or
equivalent) certificate of the child concerned is the highest rated
option. In case, the said certificate is available, no other
evidence can be relied upon. Only in the absence of the said
certificate, Rule 12(3) envisages consideration of the date of birth
entered in the school first attended by the child. In case such an
entry of date of birth is available, the date of birth depicted
therein is liable to be treated as final and conclusive, and no
other material is to be relied upon. Only in the absence of such
entry, Rule 12(3) postulates reliance on a birth certificate issued
by a corporation or a municipal authority or a panchayat. Yet
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again, if such a certificate is available, then no other material
whatsoever is to be taken into consideration for determining the
age of the child concerned, as the said certificate would
conclusively determine the age of the child. It is only in the
absence of any of the aforesaid, that Rule 12(3) postulates the
determination of age of the child concerned, on the basis of
medical opinion.

24.  Thus,itis clear that when the school record of the prosecutrix is available,
then it is not necessary to look into the ossification test report of the prosecutrix.
Furthermore, the ossification test is merely a medical opinion which is subject to
margin of error of two years on either side. According to the ossification test
report Ex. D-1, the radio-logical age of the prosecutrix was in between 16 to 18
years with margin of error of two years. According to school record of
prosecutrix, the age of prosecutrix was 14 years. Accordingly, if the margin of two
years is considered on a lower side, then it is clear that even as per the ossification
testreport, radio-logical age of the prosecutrix can be taken as 14 years.

25.  Considering the totality of the facts and circumstances of the case and
after relying upon the school record of the prosecutrix, it is held that on the date of
incident, the prosecutrix was 14 years and was minor.

26.  The trial Court in paragraph 26 has held that since the prosecutrix was
aged about 14 years, i.e., less than 16 years, therefore, her consent is immaterial. It
appears that the Trial Court lost sight of the fact that Section 375 of IPC was
amended in the year 2013 and age under Section 375 sixthly of IPC was enhanced
to 18 years.

27.  Bethatwhateveritmay.

28.  One thing is clear that the prosecutrix was aged about 14 years and
although the DNA was not conducted to find out as to whether human sperms
found in the vaginal slide of the prosecutrix were that of the appellant or not, but
considering the ocular evidence of the parties, coupled with the medical evidence,
it can be said that the presence of human semen and sperms in the vaginal slide,
further corroborates the evidence of prosecutrix.

29.  Asper FSL report Ex. P-13 and the definite opinion given by Dr. Anjana
Jain (PW-4) in her MLC Ex. P-4, it is held that the prosecution has succeeded in
establishing beyond reasonable doubt that he had raped a minor girl aged about 14
years.

30.  Accordingly, the conviction of the appellant for offence under Section
376(1) of IPC and under Section 4 of POCSO Act is hereby aftirmed.
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31.  The next question for consideration is as to whether the period of custody
undergone by the appellant can be said to be sufficient or not ?

32. By Amendment Act 13 of 2013, the minimum sentence for offence under
Section 376(1) of IPC was enhanced to 10 years. However, anomaly continued for
punishment under Section 4 of POCSO Act. Anomaly was realized at a later stage.
By Amendment Act No. 25/2019, the minimum sentence for offence under
Section 4 of POCSO Act was also enhanced to 10 years.

33. It is submitted by the counsel for the appellant that the appellant has
undergone the jail sentence of 7 years with remission.

34.  Now the only question for consideration is as to whether the appellant has
undergone the minimum jail sentence or not ?

35.  The Trial Court by impugned judgment dated 04.08.2016 has found that
the appellant is guilty of committing offence under Section 376(1) of IPC and
under Section 4 of POCSO Act and considering Section 42 of POCSO Act, held
that since the appellant has been found guilty of offence under POCSO Act,
therefore, sentenced the appellant for offence under Section 4 of POCSO Act. It is
true that on the date of conviction, the minimum sentence for offence under
Section 4 of the POCSO Act was 7 years but it is equally true that the minimum
sentence for offence under Section 376 (1) of IPC was 10 years. The aforesaid
anomaly was rectified by the Legislature by amending POCSO Act in the year
2019. Under these circumstances, when the minimum sentence for offence under
Section 376(1) of IPC was 10 years, this Court is of the considered opinion that the
sentence cannot be reduced to the period of sentence already undergone by the
appellant.

36.  Accordingly, the solitary contention made by the counsel for the appellant
for reduction of sentence to the period already undergone is hereby rejected.

37.  As a consequence thereof, the judgment and sentence dated 04.08.2016
passed by the Special Judge (POCSO Act), Karera District Shivpuri in S.S.T.
No.16/2015 is hereby affirmed. Consequently, the appeal fails and is hereby
dismissed.

38.  The appellant is in jail. He shall undergo the entire jail sentence awarded
by the Trial Court.

39.  Copy ofthis judgment may be supplied to the appellant free of cost.
Appeal dismissed
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I.L.R. [2021] M.P. 1596 (DB)
APPELLATE CRIMINAL
Before Mr. Justice Prakash Shrivastava &
Mr. Justice Akhil Kumar Srivastava
CRA No. 262/2002 (Jabalpur) decided on 30 June, 2021

KARAN SINGH ...Appellant
Vs.
STATE OF M.P. ...Respondent

A. Penal Code (45 0f 1860), Sections 363, 366 & 376 —Appreciation
of Evidence — Held — Doctors who examined the prosecutrix and the X-Ray
report, concluded that prosecutrix was subjected to sexual intercourse —
Statement of prosecutrix duly corroborated by other witnesses — Trial Court
rightly convicted the appellant— Appeal dismissed. (Para7 & 8)

®. QUS Wfedr (1860 &7 45), €TIRTY 363, 366 T 376 — W& BT
geipT — AffEiRa — fafecas, feiq el gd XX gfddga &1
gdieror b, 9 as frsi¥fa fear f& sirre & arer A fear Tar o — 3=
A1eroT gRT IR ST o9 99 wd § °4y< — @R <mares [
arfiereff 1 Sfora wu 9 il fear — srfia @i |

B. Penal Code (45 of 1860), Section 45 & 53 — Life Imprisonment —
Term of Sentence — Remission — Held — A sentence of imprisonment for life
will run for the entire life of convict unless remission is granted in accordance
with law — Appellant served actual sentence of 20 years, 4 months and 11 days
and has also earned remission of 9 years, S months and 15 days — Competent
authority of State directed to consider release of appellant in accordance
with law by granting benefit of remission. (Paras10to 12 & 20)

. QUS Hfedl (1860 @7 45), €IINT 45 q 53 — 3iTollaT HINTATH —
qUSIRY #t Jrafer — yRerw — afffaeiRa — arofilad sREM &1 qvsRY,
Rigey & dyut Sfiasiara a& g 919 a& & I & gaR uRer ye= =1
foar a2 — ardiareff A4 20 v, 4 W' 9 11 AT &1 aEAfad IvsRY AT 2
3R 9 a9, 5 {18 9 15 fe=1 &1 uReErR H Alta fear — = @ waw uTrer @,
fafesr & srguR URER &1 @™ Y &Rd gy Adiarefl & 8is M wR faar
1 @ forg e RRra fear |

C. Criminal Procedure Code, 1973 (2 0f 1974), Sections 432, 433 &
433-A — Power of Remission — Competent Authority — Jurisdiction of High
Court— Held — Power to grant remission lies with State Government — Such
exercise of power is an executive discretion and the same is not available to
the High Courtin exercise of review jurisdiction. (Paras 13t0 19)
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TT. QUE JiHAT Afedl, 1973 (1974 &7 2), €TIRTV 432, 433 T 433—A —
gRER &1 e1fad — aer gifSs Rt — S=a =rared &1 sifereriar — sififeiRa —
IRER YT &R B Afdd I WRBGR & U BIdl @ — Afda &1 U1 9317 U
RIS IR 2 3R Soa ARTEd & Yafdare sieeiRar & yAiT
H I8 Suder gl 2 |

D. Criminal Procedure Code, 1973 (2 of 1974), Section 433-A —
Power of Remission — Held — Power of remission is restricted and a convict
with sentence of imprisonment of life for an offence for which death is one of
the punishment, cannot be released before completion of atleast 14 years of
imprisonment. (Para16)

. qUS Hfbar wfedr, 1973 (1974 &7 2), €NT 433—A — GREIV @)
oifea — aiffaiRa — aRerR @ wfsa FdRa 2 ik e figely, o e 9
JURTE =Y 3MTSila< SREN 4 qvsifese fHar 1am 2 s fay g]qavs @
QUS B, I, BRI & H9 4 $H 14 I8 YUl 8I<l & Yd <I3] BIST Sl ol |

Casesreferred:
AIR 1961 SC 600, (1981)1 SCC107,(1976)3 SCC470,(2016)7SCC 1.

Ahadulla Usmani, for the appellant.
S.K. Kashyap, G.A. for the respondent.

JUDGMENT

The Judgment of the Court was delivered by
PRAKASH SHRIVASTAVA, J. :- By this appeal under Section 374(2) of Criminal
Procedure Code, 1973, appellant has challenged the judgment dated 25" of
January, 2002 passed by the Additional Sessions Judge, Asdhta, District Sehore in
Session Trial No.19/2001 convicting the appellant for offence under Section 363,
366 and 376 of the IPC and sentencing him to imprisonment for life.

2. The prosecution story is that the appellant is son of Kamla Bai's Uncle and
was residing in her house for last two months. On Wednesday, Kamla Bai had
gone out of the house to work as a labour and the appellant was in the house with
the children. In the evening when Kamla Bai came back, she found that her son Babu
aged about 5 years, daughter Akeela Bai aged about 8 years and Sarju Bai aged
about 10 years were missing. She had lodged the missing report on 14.09.2000 vide
Exhibit P/23 in Police Chowki, Mehatwada, Police Station, Jawar and had
expressed the suspicion that the appellant had taken those children. The children
were recovered from the custody of the appellant on 13.11.2000. On inquiry,
Akeela Bai and Sarju Bai had disclosed that the appellant used to commit rape
upon them. The statements of Sarju Bai, Babu, Kamla Bai and Shankarlal were
recorded by the police on 14.11.2000. The appellant was arrested and medical
examination of the appellant and Sarju Bai and Akeela Bai was done. The clothes



1598 Karan Singh Vs. State of M.P. (DB) LL.R.[2021IM.P.

and semen slides were also seized. After investigation, challan was filed.
Appellant had abjured the guilt and the trial had taken place. During the trial,
Abdul Hamid Qureshi (PW/16) had produced the record of Central Jail, Bhopal
and proved the earlier conviction of the appellant under Sections 363,366 and 376
of the IPC and the fact that the appellant had earlier remained in custody in Central
Jail, Bhopal from 30.06.1991 to 12.06.2000.

3. The trial court after appreciating the ocular as well as the documentary
evidence had found that the offences against the appellant were proved and;
accordingly' convicted and sentenced the appellant in the manner indicated above.

4. Learned counsel for the appellant has submitted that the appellant has
falsely implicated in the matter and that the appellant had already remained for a
sufficient period in custody after completing 14 years and; therefore, now he
should be released.

5. Learned counsel for the State has opposed the appeal and has submitted
that having regard to the nature of the case and the material available, no ground
for interference is made out.

6. We have heard the learned counsel for the parties and perused the record.

7. Akeela Bai (PW/7) is a minor aged about 10-12 years and she in her Court
statement has deposed that the appellant had come to her house and had taken her
on the pretext of going to her mother. She has also stated that the appellant has
taken Sarju Bai her cousin sister and Babu her brother alongwith her and had kept
all three of them in Buddleia Forest and had committed rape upon her and Sarju
Bai. She has given the clear description of the commission of rape by the
appellant. She has also disclosed that the appellant had kept them in Media, Deria
and other forests and used to commit rape of and on. She has also stated that the
appellant used to beat them in case of any resistance. Similar is the statement of
Sarju Bai (PW/8) who had also given the description of commission of rape upon
her in her Court statement. The statements of Akeela Bai (PW/7) and Sarju Bai
(PW/8) and further corroborated it the statement of PW/9 Babu who was the eye-
witness of the entire incident. Dr. (Smt.) Archna Soni (PW/3) had examined Sarju
Bai and had found swelling on her private parts and also found hymen missing and
expressed the possibility of sexual intercourse. As per the X-Ray report (Ex.P/3),
she has disclosed the age of Sarju Bai to be around 10-12 years. Smt. Malti Arya
(PW/6) had medically examined Akeela Bai and has found old ruptured hymen
and had opined that she was subjected to sexual intercourse since 1 and 1/2 - 2
months. As per the X-Ray report (Exhibit P/10), she had opined that her age was 8-
10 years. Dr. Bharat Arya (PW/13) had medically examined the appellant and had
found him capable of doing sexual intercourse. Kamla Bai (PW/10), mother of
prosecutrix Akeela Bai had also disclosed that the children were missing and that
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Akeela Bai and Sarju Bai had disclosed about the commission of rape by the
appellant. Madan (PW/4) had disclosed that the appellant had come to Village
Bapcha Varampt alongwith two girls and he had informed this fact to Chowkidar
Devi.

8. From the above material, it is clear that the trial Court has not committed
any error in reaching to the conclusion that the appellant had committed offence
under Section 363,366 and 376 ofthe IPC.

9. Coming to the question of sentence, the record reflects that the appellant
has suffered the actual sentence of 20 years 4 months and 11 days as on
26.03.2021 as reflected in the communication dated 30" of March, 2021 received
from the Superintendent of Jail, Bhopal. As per the said communication, he had
also earned remission of 9 years 5 months and 15 days as on 31.12.2020,
therefore, following two issues arise for consideration before this Court:-

(1) Whether the sentence of life imprisonment awarded to the appellant
means actual sentence of 14 years or 20 years ?

(i1) Whether this Court can commute or reduce the sentence giving the
benefit of remission ?

10. Section 53 of the IPC provides for life imprisonment as a punishment as
under:

""53. Punishments.—The punishments to which offenders are
liable under the provisions of this Code are—

First-Death
'[Secondly-Imprisonment for life;]
2 [**%]
Fourthly-Imprisonment, which is of two descriptions, namely-
(1)  Rigorous, that is, with hard labour,
(2)  Simple;
Fifthly-Forfeiture of property;
Sixthly-Fine "
11. Section 45 of Indian Penal Code defines "Life Imprisonment" as under:

""45. ""Life''- The word "life" denotes the life of a human
being, unless the contrary appears from the context."

12.  Section 53 of the IPC provides for sentence of imprisonment for life and
the definition of 'life' as contained in Section 45 makes it clear that life means the
life of a human being i.e. till he breathes his last. The Supreme Court in the matter of
Gopal Vinayak Godse vs. State of Maharashtra and others reported in AIR 1961
SC 600 has held that a sentence for transportation for life or imprisonment for life
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must prima facie be treated as transportation or imprisonment for whole or
remaining period of convicted person's natural life. In the matter of Maru Ram vs.
Union of India and others reported in (1981) 1 SCC 107, the Constitution Bench
has followed the earlier judgment in the case of Gopal Vinayak Godse (supra) and
reiterated in paragraph 72(4) that the imprisonment for life lasts until the last
breath and the prisoner can claim release only if the remaining sentence is
remitted by the government. The above position of law was reiterated again by the
Hon'ble Supreme Court in the matter of State of M.P. vs. Ratan Singh reported in
(1976) 3 SCC 470. Hence, from the aforesaid pronouncements, it is clear that a
sentence for imprisonment of life will run for the entire life of the convict unless
the remission is granted in accordance with law.

13.  This takes us to the next question if this Court can grant remission and
release a life convict on completion of 14 years or 20 years of actual sentence.

14. Section 432 of the Cr.P.C. gives power to the appropriate Government to
suspend or remit sentence and Section 433 of the Cr.P.C. empowers the
appropriate Government to commute the sentence. Section 433 reads as under:

""433. Power to commute sentence.- The appropriate Government
may, without the consent of the person sentenced commute -

(a)  asentence of death, for any other punishment provided by
the Indian Penal Code (45 0f1860),

(b)  asentence of imprisonment for life, for imprisonment for
a term not exceeding fourteen years or for fine;

(c) a sentence of rigorous imprisonment, for simple
imprisonment for any term to which that person might
have been sentenced, or for fine;

(d)  asentence of simple imprisonment, for fine."

15.  The restriction imposed upon the power of remission or commutation of
sentence is contained under Section 433-A of the Cr.P.C. which provides that:

""433A- Restriction on powers of remission or Commutation
in certain cases- Notwithstanding anything contained in
section 432, where a sentence of imprisonment for life is
imposed on conviction of a person for an offence for which
death is one of the punishments provided by laws, or where a
sentence of death imposed on a person has been commuted
under section 433 into one of imprisonment for life, such person
shall not be released from prison unless he had served at least
fourteen years of imprisonment."”



LL.R.[2021]M.P. Karan Singh Vs. State of M.P. (DB) 1601

16. In terms of Section 433 Cr.P.C., the appropriate government is
empowered to commute the sentence of a convict for imprisonment for life for a
term not exceeding 14 years and in terms of Section 433A Cr.P.C., the power of
remission or commutation is restricted and a convict with sentence of
imprisonment of life for an offence for which death is one of the punishment,
cannot be released before completion of atleast 14 years of imprisonment. Section
432 and 433 of the Cr.P.C. also reveal that the remission can be granted only by the
appropriate government. Such an exercise of power is an executive discretion and
the same is not available to the High Court in exercise of review jurisdiction.

17. The Constitution Bench of the Supreme Court in the matter of Union of
India vs. V. Sriharan @ Murugan and others reported in (2016) 7 SCC 1 has held
that the power of remission vests with the State executive and the Court at best can
only give a direction to consider any claim for remission and cannot grant any
remission and provide for premature release. It has further been held that -

114. Therefore, it must be held that there is every scope and
ambit for the Appropriate Government to consider and grant
remission under Sections 432 and 433 of the Criminal Procedure
Code even if such consideration was earlier made and exercised
under Article 72 by the President and under Article 161 by the
Governor. As far as the implication of Article 32 of the
Constitution by this Court is concerned, we have already held
that the power under Section 432 and 433 is to be exercised by
the Appropriate Government statutorily, it is not for this Court
to exercise the said power and it is always left to be decided by
the Appropriate Government, even if someone approaches this
Court under Article 32 of the Constitution. We answer the said
question on the above terms."

18. In the matter of Ratan Singh (supra), the Supreme Court has held as under:

"9. From a review of the authorities and the statutory provisions
of the Code of Criminal Procedure the following propositions
emerge:

(1) that a sentence of imprisonment for life does not automatically
expire at the end of 20 years including the remissions, because
the administrative rules framed under the various Jail Manuals
or under the Prisons Act cannot supersede the statutory
provisions of the Indian Penal Code. A sentence of imprisonment
for life means a sentence for the entire life of the prisoner unless
the appropriate Government chooses to exercise its discretion
to remit either the whole or a part of the sentence under Section
401 of the Code of Criminal Procedure;"
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19. Having regard to the aforesaid position in law, we are of the opinion that
the life sentence which is awarded to the appellant is for a period of his entire
remaining life till his last breath and the power to grant remission lies with the
State Government. In view of the fact that the appellant has completed more than
20 years of sentence, we are of the opinion that the issue relating to release of the
appellant after granting the benefit of remission now needs to be considered by the
competent authority of the State Government in accordance with law.

20. Hence, we dispose of the appeal affirming the conviction and sentence of
the appellant and by directing the competent authority of the State Government to
consider the release of the appellant in accordance with law by granting the
benefit of remission. Let this exercise be completed by the competent authority as
expeditiously as possible preferably within a period of three months from today.

Order accordingly

I.L.R. [2021] M.P. 1602 (DB)
APPELLATE CRIMINAL
Before Mr. Justice Atul Sreedharan & Smt. Justice Sunita Yadav
CRA No. 146/2009 (Jabalpur) decided on 28 July, 2021

INDU @ INDRAPAL SINGH & anr. ...Appellants
Vs.
STATE OF M.P. ...Respondent

A. Penal Code (45 0f 1860), Section 302 & 307 and Arms Act (54 of
1959), Section 25 & 27— Eye Witness Turning Hostile — Effect— Appreciation of
Evidence — Held — Direct evidence of eye witness found reliable — Seizure of
weapon from A-1 duly proved by evidence — It was also established that A-1
used the fire arm to commit the crime — Medical evidence corroborated the
ocular evidence — FIR within half an hour from incident — Offence by A-1
proved beyond reasonable doubt — Conviction of A-1 affirmed — Appeal filed
by A-1 dismissed. (Paras8to11 & 14to 16)

@. qUE ¥ledl (1860 @®T 45), €I%T 302 d 307 U4 3TYel Siferf1g9
(1959 @T 54), €T 25 T 27 — &<l arefl o1 vergigl 81 =T — y41q — aed
&1 goqie — sffeiRa — aggeeft wefl &1 e wed favaasia ur & —
.. 1 ¥ ITH DI Tl QIR gRT GH-F ®©U 9 9ifad — Iz 1 werfua fear @
o7 & 31.%. 1 A IR HIRT HA & Y sF=arRge &1 yAiT fovar — Fafesia
e A gy 9ied 1 4Yfle I — gear & Il 8¢ b Hiax yes gl
gfadgd — 313, 1 $T AU JfFagad Hag 4 R AIfad — 3.3, 1 B <9l
JARTYSe — 3.3, 1 gRT U¥d el @R |
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B. Penal Code (45 of 1860), Section 302/34 & 307/34 — Common
Intention — Held — A-2 carrying an axe, but did not participated in any
manner to cause injuries to deceased — Eye witness also did not attributed
any act against A-2 —Seizure of axe not proved — No previous enmity between
A-2 and deceased — No instigation by A-2 towards A-1 to fire at deceased —
Common intention and pre-arranged plan not proved — Conviction of A-2 set
aside and appeal filed by him is allowed. (Para13 & 16)

. QUS WIEdT (1860 &T 45), €TIRT 302 /34 T 307 /34 — WTHIT T3
— AT — 315, 2 HerrS) ford gU o1, dAfd Jaa &I dIc SIRT B A
fdl off a8 @ affafad €1 gam — agefl qel 9 f auw. 2 & fawg a1
A ARIUT T2 a1 — Ferrs! & Tl A4 I21 — 31.%. 2 4 Jad & 49
$Ig Yd I9TRIaT 981 — JAd UR Mol I & g 1.5, 1 3 3P, 2 B §RI
PIg IHAIEC T8l — A AT G qaiafora Ao |ifdd 981 — A, 2 BY
JIafifE U Ud S9d g1 UEgd didl HoX |

C. Penal Code (45 0f 1860), Section 34 — Common Intention — Held
— Common intention implies pre-plan and acting in concert pursuant to pre-
arranged plan — Essence of liability u/S 34 IPC is simultaneous conscious
mind of persons participating in criminal action to bring about a particular
result — Minds regarding sharing of common intention gets satisfied when an
overtactis established qua each of the accused. (Para12)

T, QUS Wiedr (1860 T 45), €TIRT 34 — ATHI=Y 3199 — AfAfAeiRa
— AT AT Yd—ATSAT U9 qataiford Are=r & 17avvr 3 ey & &3
faaféra svar @ — W1.5 9. & °RT 34 & 3iavia <R &1 9, ¢ falre uRomm
@ oy suRifere sl § witafard s arel |faadl o1 ta &) 993 W) 9ad
HR&TSH BT 1T © — A=A 3T AT R & IR H 7Rash 31 dgfde a9 sidl
2 94 U AR &) 3R 9 e $d WId siar @ |

D. Criminal Practice — Irregularity/lllegality by Investigation
Officer — Effect — Held — Apex Court concluded that mere fact that the
Investigation Officer committed irregularity or illegality during course of
investigation would not and does not cast doubt on prosecution case nor
trustworthy and reliable evidence can be set aside to record acquittal on that
account — If prosecution case is established by evidence, any failure or
omission on part of Investigation Officer cannot render the case of
prosecution doubtful. (Para15)

34 gifts® ggfa — I=a9vur 3ifSrand grer sifaafaaar /sderar —
g9 — AffeiRa — aaf=a =amaraa 1 g8 frssaia fear @ fe a9 a7 a2 fe
=AY ARHINY 7 I=A9oT & <IN Afrafiaar ar sdedr 1ka &1 2, AR
BT UR Ha® U~ A8l ST Yd 8] dxdl ©, 9 81 39 HROT 4 SIfaa
ffaRad o3 =g wRINHT iR favaa-g w1 &1 sured foar S gadr @ —
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gfe ared gRT ARSI YHxoT fid gidT 2, 90T AfHr) &1 3Nk 4 g
fawerar srerar oy, RS © YHRUT &l S 8Ru<g -Tgl §+11 ddhdT |

Cases referred:

1996 SCC (Cri) 646 : (1996) 8 SCC 217: 1996 Cr.L.J. 2003, AIR 2003 SC
1164:2003 (2) SCC518:2003 SCC (Cri) 641.

Vikash Mahawar, for the appellant No. 1.
L.N. Sakle, for the appellant No. 2.
Manhar Dixit, P.L. for the respondent/State.

JUDGMENT

The Judgment of the Court was delivered by
SUNITA YADAV, J. :- This appeal has been filed against the judgment dated
29.11.2008 in Sessions Trial No.2/2007, passed by Sixth Additional Sessions
Judge, Fast Track Court, Chhatarpur by which appellant No.1 Indu @ Indrapal
Singh has been convicted under Section 302 of IPC and sentenced to undergo life
imprisonment and a fine of Rs.5000/-,in default of payment of fine, additional
rigorous imprisonment for 2 years, under Section 307 of the Indian Penal Code
rigorous imprisonment for 7 years and a fine of Rs.2000/- in default of payment of
fine additional rigorous imprisonment of one year, under Section 25/27 of the
Arms Actrigorous imprisonment for 3 years and a fine of Rs.1000/-, failing which
simple imprisonment for six months and Appellant No.2 Devendra Singh @
Pappu Raja has been convicted under Section 302/34 and sentenced to undergo
life imprisonment and a fine of Rs.5000/-, in default of payment of fine, additional
rigorous imprisonment for 2 years, under Section 307/34 of the IPC rigorous
imprisonment for 7 years and a fine of Rs.2000/- in default of payment of fine
additional rigorous imprisonment of one year.

2. For the sake of convenience, the appellants shall be referred as accused
persons and the respondent as prosecution hereinafter.

3. The case of prosecution, in brief, is that accused Indu @ Indrapal had
enmity with deceased Khuman Patel because Khuman had slapped Indu three
years before. On 17.09.2006 at about 7:00 p.m. in village Darguwa in the field of
Bachchu Patwari, accused Indu @ Indrapal and Devendra Singh @ Pappu Raja
arrived where Khuman Patel, Santosh Patel and Shankar Patel were working.
Accused Indrapal was carrying a gun and Devendra Singh @ Pappu Raja had an
axe in his hand. Accused Indrapal uttered obscene words and ordered Khuman,
Santosh and Shankar to stand in a line. Then he asked whom should he shot at first.
When Khuman asked the accused why were they killing them, accused Devendra
Singh said "kill them all". After that Accused Indu @ Indrapal fired at Khuman
Patel on his chest who died on the spot. When Shankar tried to escape, accused
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Indu @ Indrapal fired at him too. The bullet hit Shankar's left hand. Devideen
Patel and Santosh, who were present at the time of incident in the same field, came
running to their village and told the entire incident to sarpanch Harsevak Patel,
Nandu Patel and Balkishan Patel.

4. Injured Shankar was taken to the Police Station Satai where he lodged a
report. The report was registered under crime no. zero. The FIR was registered by
Police Station Pipat as the place of incident falls within its jurisdiction.

5. The concerned police station completed the investigation and filed the
charge sheet against the accused persons under Sections 302/34,307/34 of the
Indian Penal Code and Sections 25 and 27 of the Arms Act.

6. The learned trial Court framed charges for the offence under Sections 302,
307 of the IPC and Sections 25, 27 of the Arms Act against the accused Indu @
Indrapal and also framed charges under Sections 302/34, 307/34 of the IPC
against accused Devendra Singh @ Ghappu Raja. The accused persons denied
their guilt and stated that they are innocent and pleaded for trial raising defence of
false implication.

7. The Learned trial Court after trial of the case and on the basis of the evidence
and material came on record found the accused persons guilty of the offences as
mentioned above and sentenced them as per the impugned judgment.

8. As per the prosecution story, Shankar Patel (PW-12) Santosh (PW-6) and
Devideen (PW-14) are the eyewitnesses. Santosh (PW-6) has corroborated the
story of prosecution. However, Shankar Patel (PW-12), who had lodged the First
Information Report, has turned hostile and only corroborated the part of the
prosecution story about his receiving gun fire injury on his left hand. This witness
has denied that it was accused Indrapal who shot at him with intent to kill him.

9. Devideen (PW-14) has corroborated the prosecution story in his
examination-in-chief. However, this witness has turned hostile during his cross-
examination. At para 23 of his statement PW-14-Devideen has categorically
admitted that after the death of Khuman, accused persons lodged an FIR under
Section 307 of the Indian Penal Code against the complainant party in which both
parties had entered into a compromise and because of that he had changed his
version about the incident. PW-12 Shankar who is the brother of Devideen has
also admitted in his statement at para-5 that Durg Singh had got a false case
registered against them to put the pressure upon them and in that case they have
reached a compromise. Looking to the above admission of the witness Devideen
(PW-14), and Shankar (PW-12) the possibility of their turning hostile to save the
accused persons because of the compromise in the criminal case registered
against them by the father of accused cannot be ruled out. Therefore, the
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prosecution story cannot be disbelieved only on account of the statements of
Shankar (PW-12) and Devideen (PW-14) who have turned hostile.

10.  From a perusal of First Information Report Exhibit P-2, it transpires that
the same was lodged on the date of incident within half an hour from the time of
incident by injured Shankar (PW-12). Complainant Shankar (PW-12) was
examined by Dr. B.S. Chourasiya (PW-9) on 18.09.2006. Dr. Chourasiya had
found a gun shot injury on the left hand of Shankar which corroborates the
prosecution case and the statement of Santosh (PW-6). The time gap between the
incident and the report was too short to concoct a false story against the accused
persons.

I1. PW-6 Santosh who is the eye witness remained unshaken during his cross-
examination. Nothing emerged in his cross-examination to disbelieve his statement.
Medical report of injured Shankar and P.M. report of Khuman also support his
statement. Therefore, there is no reason to disbelieve his statement. Hence, it is
proved beyond any reasonable doubt that the accused Indu @ Indrapal has
committed the murder of Khuman and attempted to murder Shankar.

12.  Now it is to be considered whether the accused Devendra @ Pappu Raja
had common intention to commit the crime with co-accused Indu @ Indrapal ? To
invoke Section 34 of Indian Penal Code, it must be established that the criminal
act was done by more than one person in furtherance of common intention of all. It
must, therefore be proved that (i) there was common intention on the part of
several persons to commit a particular crime and (ii) the crime was actually
committed by them in furtherance of that common intention. The essence of
liability under Section 34 of Indian Penal Code is simultaneous conscious mind of
persons participating in the criminal action to bring about a particular result.
Minds regarding the sharing of common intention gets satisfied when an overt act
is established qua each of the accused. Common intention implies pre-plan and
acting in concert pursuant to the pre-arranged plan. Common intention is an
intention to commit the crime actually committed and each accused person can be
convicted of that crime, only if he has participated in that common intention.

13. In the present case, as per prosecution story, at the time of incident,
accused Devendra (@ Pappu Raja was carrying an axe in his hand but this is not the
case of prosecution that this accused has participated in any manner to cause
injuries to deceased Khuman or Shankar with co-accused Indu @ Indrapal. It is
apparent that the eye witness PW-6 Santosh has also not attributed any act to this
accused to commit the crime by using the said axe. The prosecution has not even
got the independent witnesses examined to prove the seizure of the said axe. As
per the court evidence of PW-6 Santosh at para -1 accused Indrapal and Devendra
arrived in the field where they were working and accused Indrapal had fired at
Khuman on his chest. This witness does not say that after the instigation of


https://indiankanoon.org/doc/37788/
https://indiankanoon.org/doc/37788/

LL.R.[2021]M.P. Indu @ Indrapal Singh Vs. State of M.P. (DB) 1607

accused Devendra (@ Pappu, co-accused Indrapal had fired at Khuman. Therefore,
the participation of accused Devendra @ Pappu Raja in the crime with co-accused
Indu @ Indrapal with common intention and pre-arranged plan has not been
proved. Prosecution has not put forth any fact about the previous enmity of this
accused with deceased Khuman or Shankar. Consequently, the offence under
Section 302/34 and Section 307/34 of the Indian Penal Code is not proved beyond
reasonable doubt against him.

14.  The prosecution has duly proved the seizure of a 12 bore gun and
cartridges from the possession of accused Indrapal Singh through the evidence of
B.S. Parihar (PW-18) and Jamna Prasad (PW-13). It has also been proved that the
accused Indu @ Indrapal has used the said fire arm to commit the crime as
mentioned above. Therefore, the conviction of accused Indu @ Indrapal under
Section 25 and 27 Arms Act is found to be in accordance with law and facts.

15. Learned counsel for the appellant Indu @ Indrapal submitted during the
arguments that the prosecution case is vitiated because Police Station Satai had
gone beyond its territorial jurisdiction and did primary investigation before
sending the case to police station Pipat who had the territorial jurisdiction to
investigate the case. But the above argument is not tenable because this case is
based on direct evidence and the direct evidence of the eye witness has been found
reliable. Hon'ble Supreme Court in the case of State of Rajasthan vs Kishore 1996
SCC (Cri) 646: (1996) 8 SCC 217: 1996 Cr. L.J 2003 held that "mere fact that the
Investigating Officer committed irregularity or illegality during the course of the
investigation would not and does not cast doubt on the prosecution case nor
trustworthy and reliable evidence can be set aside to record acquittal on that
account." Similarly in the case of Amar Singh vs. Balwinder Singh and Others
AIR 2003 SC 1164:2003(2) SCC 518:2003 SCC(Cri) 641 it was held by Hon'ble
Supreme Court that "If the prosecution case is established by the evidence
adduced, any failure or omission on the part of the Investigating Officer cannot
render the case of the prosecution doubtful".

16. In light of the above discussion, the appeal filed by accused Indu @
Indrapal Singh is dismissed hereby. His conviction and sentence under Sections
302, 307 of the Indian Penal Code and section 25/27 of the Arms Act, is affirmed.
The appeal filed by accused Devendra Singh @ Pappu Raja is allowed. The
impugned judgment with regard to this appellant is set aside and he is acquitted
from the offence under Sections 302/34 and 307/34 of the Indian Penal Code.

Order accordingly
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CIVIL REVISION
Before Mr. Justice G.S. Ahluwalia
CR No. 284/2020 (Gwalior) decided on 18 June, 2021

HEMRAIJ & ors. ...Applicants
Vs.
KALLU KHAN ...Non-applicant

A. Civil Procedure Code (5 of 1908), Order 21 Rule 29 & Order 41,
Rule 5(1) — Stay of Execution Proceedings — Held — Appeal shall not operate as
stay of proceedings unless and until, a stay order is passed by Appellate
Court — Even execution of decree shall not be stayed by reason that the
appeal has been preferred —No stay order in the present case, even the second
appeal has not been admitted — Impugned order set aside — Executing Court
directed to proceed further unless and until execution is stayed in the second
appeal. (Paras15,18& 19)

®. Rifaer gfear dfedar (1908 &7 5), TR 21 797 29 T 3] 41
faa 5(1) — fAasareT srfarfal gv vle — aififeiRa — e, erfarfEar «w
JAd d ®©9 A yafda T2 2Rl o9 a@ & rdfiell =amares gR1 A e uilka
TEY far simar  — g8 9@ fd e & foares w) f 39 dRor 9 a8
ors STt fh arfier & g @ — ad | UHROT § DI b A AL), T&8T db
fo fgdra srfie ff TR T8 & 18 8 — AT AT IuRa — e
RTAT B AR SRIATE! S =g FRRa e = o9 9 & fgda sifia o
forsarest uR P TE oIS Wil @

B. Civil Procedure Code (5 of 1908), Section 100, Order 41 Rule 11
& Order 41 Rule 34 and Limitation Act (36 of 1963), Section 5 — Stay of
Execution Proceedings — Held — When appeal is presented after expiry of
limitation period, then it has to be accompanied by application for
condonation of delay and Court shall not make a stay order of execution and
decree, unless and until, Appellate Court decides to hear the appeal under
Order 41 Rule 11 CPC. (Para13)

@ Rifaer gfdar afear (1908 &7 5), €T 100, 3R 41 (97 11
3RS 41 799 3 A vq aReflar iffaas (1963 &7 36), €RT 5 — f5qr5=
sriaifzal gv vie — afifaaiRa — s e eafd & s & uanrq sifia
U @I Wl 2, A1 S a9 & g 71wl &1 de SHa it g1 a1fay
IR 19 T fob ardiel =amarera R1.y.d. @ meer 41 7w 11 @ siasia ardfiar o)
a1s B B fafrega a8 o ofar a9 a& ey e ik fsal &1 A
TR A& BT
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C. Civil Procedure Code (5 of 1908), Section 100 — Interim Orders —
Held — Unless and until the second appeal is admitted, High Court has no
jurisdiction to pass any interim order. (Parall)

TT. Rifaer ufaar afear (1908 &1 5), €IRT 100 — AR 3T —
affaeaiRa — o9 a@ & fgda srfia iR T8 # ), S=a =Ty &1
@Ig Y ARy e ailRka &= ) sifereRar 18 2 |

Casereferred:
(2016) 11 SCC 235.

S.K. Shrivastava, for the applicants.
Ravi Rahul, for the non-applicant.

(Supplied: Paragraph numbers)

ORDER
(Through Video Conferencing)

G.S.AHLUWALIA, J.:- This civil revision under Section 115 of C.P.C. has
been filed against the order dated 07/03/2020 passed by Civil Judge, Class-II,
Lateri, District Vidisha in Execution Case No.16-A/16/19, by which the
Executing Court has stayed the further proceedings of execution case under Order
21 Rule29 of C.P.C.

2. It is submitted by the counsel for the petitioners that a verbal prayer was
made by the counsel for the respondent that since second appeal No.1040/2019
filed by the respondent is pending before the High Court, therefore, the further
proceedings in execution case be stayed in the light of the provisions of Order 21
Rule 29 of C.P.C. It is submitted that the verbal prayer made by the counsel for the
respondent was allowed, and the executing Court by impugned order has stayed
the proceedings.

3. Challenging the order passed by the Court below, it is submitted by the
counsel for the petitioners that the second appeal No.1040/2019 has not been
admitted so far. No interim order has been passed and under these circumstances,
the executing Court should not have stayed the proceedings merely on the ground
that the second appeal is pending before the High Court.

4. Per contra, the petition is vehemently opposed by the counsel for the
respondent. It is submitted that the executing Court did not commit any illegality
by staying the further proceedings of the execution case in the light of the
pendency of second appeal No.1040/2019 before the High Court. Further, it was
fairly conceded by the counsel for the respondent that the second appeal
No.1040/2019 has not been admitted so far and there is no stay in the said appeal.
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5. Heard the learned counsel for the parties.

6. From the order-sheets of the second appeal No.1040/2019, it appears that
on 16/01/2020, the notices on [.A.No.118/2020, an application under Section 5 of
Limitation Act and [.A.No.117/2020, an application under Order 22 Rule 4 of
C.P.C. were issued. Thereafter, on 03/03/2020 fresh process fee was directed to be
paid to the legal representatives of Hemraj. The said second appeal is not admitted
so far and there is no stay.

7. From the order-sheets of the second appeal No.1040/2019, it is clear that
the petitioner No.1 Hemraj has expired. No steps have been taken by the
petitioners to bring the legal representatives of Hemraj on record.

8. Be thatas it may.

0. The copy of the judgment and decree dated 29/09/2016 passed by Civil
Judge, Class-II, Lateri, District Vidisha has been placed on record, which shows
that the respondent had filed a civil suit against defendant No.1 Sampat Bai. The
petitioners are the legal representative of Sampat Bai. Sampat Bai had filed a
counter claim,which was decreed and the respondent was directed to hand over
the vacant possession of Survey No.599 area 2.251 hectares situated in Lateri,
District Vidisha. It appears that the respondent filed an appeal, which was
dismissed by I" Additional District Judge, Sironj, District Vidisha, by judgment
and decree dated 09/10/2018 passed in Regular Civil Appeal No.38A/2016. It
appears that the respondent preferred an appeal on 02/04/2019 and since, there isa
delay in filing the second appeal, therefore, an application under Section 5 of
Limitation Act has also been filed. It is undisputed fact that the delay in filing the
appeal has not been condoned so far.

10.  The Supreme Court in the case of Raghavendra Swamy Mutt Vs. Uttaradi
Muttreportedin (2016) 11 SCC 235 has held as under:-

23. The submission of the learned Senior Counsel for the
appellant is that Order 41 Rule 5 confers jurisdiction on the
High Court while dealing with an appeal under Section 100
CPC to pass an ex parte order and such an order can be passed
deferring formulation of question of law in grave situations. Be
it stated, for passing an ex parte order the Court has to keep in
mind the postulates provided under sub-rule (3) of Rule 5 of
Order41. It has to be made clear that the Court for the purpose of
passing an ex parte order is obligated to keep in view the
language employed under Section 100 CPC. It is because
formulation of substantial question of law enables the High
Court to entertain an appeal and thereafter proceed to pass an
order and at that juncture, needless to say, the Court has the
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jurisdiction to pass an interim order subject to the language
employed in Order41 Rule 5(3).

24. It is clear as day that the High Court cannot admit a second
appeal without examining whether it raises any substantial
question of law for admission and thereafter, it is obliged to
formulate the substantial question of law. Solely because the
Court has the jurisdiction to pass an ex parte order, it does not
empower it not to formulate the substantial question of law for
the purpose of admission, defer the date of admission and pass
an order of stay or grant an interim relief. That is not the scheme
of CPC after its amendment in 1976 and that is not the tenor of
precedents of this Court and it has been clearly so stated in Ram
Phal. Therefore, the High Court has rectified its mistake by
vacating the order passed in IA No. 1 0of2015 and it is the correct
approach adopted by the High Court. Thus, the impugned order
is absolutely impregnable.

11. Thus, it is clear that unless and until the second appeal is admitted, the
High Court has no jurisdiction to pass any interim order.

12. Further, Order 41 Rule 3A of C.P.C. reads as under:-

"3A. Application for condonation of delay.- (1) When an
appeal is presented after the expiry of the period of limitation
specified there for, it shall be accompanied by an application
supported by affidavit setting forth the facts on which the
appellant relies to satisfy the court that he had sufficient cause
for not preferring the appeal within such period.

(2) If the court sees no reason to reject the application
without the issue of a notice to the respondent, notice thereof
shall be issued to the respondent and the matter shall be finally
decided by the court before it proceeds to deal with the appeal
underrule 11 orrule 13, as the case may be.

(3) Where an application has been made under sub-rule
(1), the court shall not make an order for the stay of execution of
the decree against which the appeal is proposed to be filed so
long as the court does not, after hearing under rule 11, decide to
hear the appeal.”

13.  Thus, it is clear that when an appeal is presented after expiry of period of
limitation, then it has to be accompanied by an application for condonation of
delay and the Court shall not make an order stay of execution and decree, unless
and until, the Appellate Court decides to hear the appeal under Order 41 Rule 11 of
C.P.C.

14. Order41 Rule 11 of C.P.C. reads as under:-
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"11. Power to dismiss appeal without sending notice
to Lower Court. (1) The Appellate Court, after sending for the
record if it thinks fit so to do, and after fixing a day for hearing
the appellant or his pleader and hearing him accordingly if he
appears on that day, may dismiss the appeal without sending
notice to the Court from whose decree the appeal is preferred
and without serving notice on the respondent or his pleader.

(2) If on the day fixed or any other day to which the
hearing may be adjourned the appellant does not appear when
the appeal is called on for hearing, the Court may make an order
that the appeal be dismissed.

(3) The dismissal of an appeal under this rule shall be
notified to the Court from whose decree the appeal is preferred.

(4) Where an Appellate Court, not being the High
Court, dismisses an appeal under sub-rule (1), it shall deliver a
judgment, recording in brief its grounds for doing so, and a
decree shall be drawn up in accordance with the judgment.”

15.  From the plain reading of Order 41 Rule 5(1) of C.P.C. it is clear that the
appeal shall not operate as stay of proceedings unless and until, a stay order is
passed by the Appellate Court. It is also clear from Rule 5(1) Order 41 of C.P.C.
that even the execution of decree shall not be stayed by reason that the appeal has
been preferred from the decree.

16. While considering the verbal prayer made by the counsel for the
respondent, the executing Court has ignored the provisions of Order 41 Rule 3A
of C.P.C.,Order41 Rule 5 of C.P.C. and judgment passed by the Supreme Court in
case of Raghavendra Swamy Mutt (supra).

17. Under these circumstances, viewed from any angel (sic : angle), the order
passed by the executing Court cannot be given the approval of judicial stamp.

18.  Accordingly, the order dated 07/03/2020 passed by Civil Judge, Class-II,
Lateri, District Vidisha in Execution Case No.16-A/16/19 is hereby set aside.

19.  The executing Court is directed to proceed further with the execution
proceedings, unless and until, the execution of the decree is stayed by this Court in
S.A.No.1040/2019.

20.  Withaforesaid observation, the petition is finally disposed of.
Order accordingly
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L.L.R. [2021] M.P. 1613 (DB)
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Prakash Shrivastava & Mr. Justice Virender Singh
MCRC No. 45036/2020 (Jabalpur) decided on 30 June, 2021

R.K.AKHANDE ...Applicant
Vs.

SPECIAL POLICE ESTABLISHMENT,

LOKAYUKT, BHOPAL & anr. ...Non-applicants

A. Constitution — Article 20(3) — Scope — Voice Sample — Held —
Requiring an accused to give voice sample does not mean that he is asked to
testify against himself, it is only taken for comparison — It cannot be said that
he has been compelled to be a witness against himself — Fundamental right
under Article 20(3) of the Constitution not violated — Petition dismissed.

(Para 6)

@. aidgrTs — sg=eT 20(3) — <gifta — Sarel &1 AHAT —
arfifetRa — sifrgaa | smarer &1 AT Q7 Y 3rdar &1 I8 sref 4L @ f sS4
WA B faeg Wied < Bl S8l TAT &, I8 bad e & foy ferar Srar € — a8
T2l Bl ol Aadl f6 34 W & faag el 999 =g faaer fear & — dfdams
D AT 20(3) B AT o AGR BT Seci & 2] T — ATFADT GRS |

B. Constitution — Article 20(3) — Self Incrimination — Scope — Held
— Protection extended by Article 20(3) is only to the extent of being witness
against himself — Article 20(3) extends protection to accused against self
incrimination which means conveying information based upon personal
knowledge of the person giving the information and it does not mean to
include merely the mechanical process of producing document in Court
which may throw a light on any point of controversy but which does not
contain any statement of accused based upon his present knowledge.
(Para 6)

. iaernT — 38T 20(3) — 3T VIRl — rfig — AffEiRa
— 3BT 20(3) ERT WA &I IR Dad WA & fawg el a9 o) ¥ &
2 — AJTBT 20(3) ANYFT Bl I IITRIUYT & fa%g AT YT HIAT ©
foreeT a1ef =1 I aTel Afad @ AfFETa I D ATIR R AT 231 <1 @
Uq UPT 31 [T § A URId B3 DI i ufshar o1 i s
a3 8 2 ol 5 faae @ fedl g w yore sa 9ear 2 dfea e
IR & adA 1 UR IMETRT IHST IS B e 1Y 2 |
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C. Criminal Practice — Voice Sample — Power of Magistrate — Held
— Magistrate has the power to order a person to give his voice sample for
purpose of investigation of a crime. (Para7 & 8)

T, qIfPe® ygfa — smarer &1 71 — 4forege &1 efad —
IffaeiRa — afSred T &1 R & YT & yAoig 9 fafl @afaa o1 Saa!
JATATST BT THAT Q1 BT AT HIA DI A @ |

D. Criminal Practice — Opportunity of Hearing — Magistrate
ordered accused to give his voice sample — Held — Matter is at investigation
stage where prosecution is only collecting evidence — No prejudice has been
caused to accused — No error by trial Court in passing the impugned order
without giving opportunity of hearing. (Paras9to11)

13 qIfds® gglfa — {aars &7 Jquy — AfSEge A ARRYFT Bi
JD] JATATSl BT AT /51 BT 3T fhar — AfifeaiRa — Arer sdvor yHd
WRE &l ARAIST DIl HIed Uha B 38T @ — AMYad $ S yfdaae yarg
PIRT 81 g1 2 — fIARYT ARTEA §RT Y913 BT 6 yarE fad &=
e g e wIkd &+ 7 &g Ffe T |

Cases referred:

AIR 2010 SC 1974, AIR 1961 SC 1808, 2019 (8) SCC 1, 2010 (13) SCC
255,2011(8) SCC 300,2013 (9) SCC 209.

Manoj Kushwaha, for the applicant.
Abhijeet Awasthi, for the non-applicant No. 1.

ORDER

The Order of the Court was passed by
PRAKASH SHRIVASTAVA, J.:- 1A No0.12586/2020, an application for amendment
in the petition is allowed.

2. By this writ petition under Section 482 of the Criminal Procedure Code,
petitioner has challenged the order of the trial Court dated 21.10.2020 whereby
for the purpose of investigation permission has been granted to take the voice
sample of the petitioner.

3. The submission of learned counsel for the petitioner is that such a direction
violates the petitioner's right under Article 20(3) of the Constitution of India and
infringes the petitioner's privacy. In support of his submission, he has placed
reliance upon the judgment of the Supreme Court in the matter of Se/vi and others
vs. State of Karnataka reported in AIR 2010 SC 1974. He has also submitted that
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no opportunity of hearing has been given to the petitioner before passing the
order.

4. Opposing the prayer, learned counsel for the respondent No. 1 has submitted
that the matter is at the investigation stage and the petitioner's right under Article
20(3) of the Constitution is not violated and that no prejudice is caused to the
petitioner by the impugned order.

5. Having heard the learned counsel for the parties and on perusal of the
record, it is noticed that the petitioner is an accused in a trap case and the voice
sample of the petitioner is required to tally it with the recorded voice, hence the
petitioner was given a notice to appear in the Office of the Collector and give his
voice sample which was refused by him, therefore, the investigating agency had
approached the trial court and the trial court after examining the entire case and
the case diary has found that the voice sample of the petitioner is required, hence it
has granted permission to the investigating agency to take the voice sample and
directed the petitioner to give the voice sample.

6. Article 20 of the Constitution of India extends certain protection to a person
inrespect of the conviction for offence and sub-clause (3) thereof provides that no
person accused of any offence shall be compelled to be a witness against himself.
Article 20(3) reads as under:

"20(3) No person accused of any offence shall be compelled to
be awitness against himself. "

The protection extended by Article 20(3) is only to the extent of being witness
against himself. Thus, clause (3) of Article 20 extends protection against self
incrimination to an accused person. Self incrimination is held to mean conveying
information based upon the personal knowledge of the person giving the
information and it does not mean to include merely the mechanical process of
producing document in the Court which may throw a light on any points of
controversy but which does not contain any statement of accused based upon his
present knowledge. Requiring an accused to give voice sample does not mean that
he is asked to testify against himself. Voice sample is taken only for comparison.
Hence, it cannot be said that when an accused is asked to give voice sample, he is
compelled to be a witness against himself. Therefore, fundamental right under
Article 20(3) of the Constitution is not violated in such a case.

7. The question relating to violation of Article 20(3) of the Constitution
came up before 11 Judges Bench of Hon'ble Supreme Court in the matter of State
of Bombay vs. Kathi Kalu Oghadreported in AIR 1961 SC 1808 wherein the issue
was about the specimen writing and the Hon'ble Supreme Court held that -
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"11. The matter maybe looked at from another point of view. The
giving of finger impression or of specimen signature or of
handwriting, strictly speaking, is not ",to be a witness". "To be a
witness" means imparting knowledge in respect of relevant fact, by
means of oral statements or statements in writing, by a person who has
personal knowledge of the facts to be communicated to a court or to a
person holding an enquiry or investigation. A person is said "to be a
witness" to a certain state of facts which has to be determined by a
court or authority authorised to come to a decision, by testifying to

what he has seen, or something he has heard which is capable of being
heard and is not hit by the rule excluding hearsay, or giving his
opinion, as an expert, in respect of matters in controversy. Evidence
has been classified by text writers into three categories, namely, (1)

oral testimony;, (2) evidence furnished by documents, and (3) material
evidence. We have already indicated that we are in agreement with the
Full Court decision in Sharma's case that the prohibition in clause (3) of
Article 20 covers not only oral testimony given by a person accused of
an offence but also his written statements which may have a bearing
on the controversy with reference to the charge against him. The
accused may have documentary evidence in his possession which may
throw some light on the controversy. If it is a document, which is not his
statement conveying his personal knowledge relating to the charge
against him, he may be called upon by the Court to produce that
document in accordance. with the provisions of Section 139 of the
Evidence Act, which, in terms, provides that a person may be
summoned to produce a document in his possession or power and that
he does not become a witness by the mere fact that he has produced it;

and therefore, he cannot be cross-examined. Of course, he can be
cross-examined if he is called as a witness who has made statements
conveying his personal knowledge by reference to the contents of the
document or if he has given his statements in Court otherwise than by
reference to the contents of the documents. In our opinion, therefore,

the observations of this Court in Sharma's case that Section 139 of the
Evidence Act has no bearing on the connotation of the word 'witness'
is not entirely well-founded in law. It is well-established that clause
(3) of Article 20 is directed against self-incrimination by an accused
person. Self-incrimination must mean conveying information based
upon the personal knowledge of the person giving the information and
cannot include merely the mechanical process of producing documents
in court which may throw a light on any of the points in controversy, but
which do not contain any statement of the accused based on his
personal knowledge. For example, the accused person may be in
possession of a document which is in his writing or which contains his
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signature or his thumb impression. The production of such a
document, with a view to comparison of the writing or the signature or
the impression, is not the statement of an accused person, which can be
said to be of the nature of a personal testimony. When an accused
person is called upon by the Court or any other authority holding an
investigation to give his finger impression or signature or a specimen of
his handwriting, he is not giving any testimony of the nature of a
'personal testimony'. The giving of a "personal testimony" must
depend upon his volition. He can make any kind of statement or may
refuse to make any statement. But his finger impressions or his
handwriting, in spite of efforts at concealing the true nature of it by
dissimulation cannot change their intrinsic character. Thus, the
giving of finger impressions or of specimen writing or of signatures by
an accused person, though it may amount to furnishing evidence in
the larger sense, is not included within the expression to be a witness.

12. In order that a testimony by an accused person may be said to
have been self-incriminatory, the compulsion of which comes within
the prohibition, of the constitutional provision, it must be of such a
character, that by itself it should have the tendency of incriminating
the accused, if not also of actually doing so. In other words, it should
be a statement which makes the case against the accused person atleast
probable, considered by itself. A specimen handwriting or signature or
finger impressions by themselves are no testimony at all, being wholly
innocuous because they are unchangeable except in rare cases where
the ridges of the fingers or the style of writing have been tampered
with. They are only materials for comparison in order to lend
assurance to the Court that its inference based on other pieces of
evidence is reliable. They are neither oral nor documentary evidence
but belong to the third category of material evidence which is outside

rn

the limit of 'testimony’.

The Hon'ble Supreme Court took the view that the specimen handwriting or
signature or finger impression by themselves are not testimony at all and they are
only materials for comparison. It has further been held that they are neither oral
nor documentary evidence but belong to the third category of material evidence
which is outside the limit of testimony. When voice sample is taken that also
stands on the same footing and therefore same reasoning applies for voice sample
also.

8. The issue relating to the power of the Magistrate to direct giving of voice
sample came up before the Hon'ble Supreme Court in the matter of Ritesh Sinha
vs. State of Uttar Pradesh and another reported in 2019 (8) SCC 1 wherein the
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three Judge Bench of the Hon'ble Supreme Court has held that the Magistrates are
conceded with such power. In this regard, it is held that -

"27. Inthe light of the above discussions, we unhesitatingly take
the view that until explicit provisions are engrafted in the Code
of Criminal Procedure by Parliament, a Judicial Magistrate
must be conceded the power to order a person to give a sample
of his voice for the purpose of investigation of a crime. Such power
has to be conferred on a Magistrate by a process of judicial
interpretation and in exercise of jurisdiction vested in this
Court under Article 142 of the Constitution of India. We order
accordingly and consequently dispose the appeals in terms of
the above."

Thus, now it is settled that the Magistrate has the power to order a person to give
his voice sample for the purpose of investigation of a crime.

0. The next question which is raised by counsel for the petitioner that the
petitioner has not been heard while passing the impugned order. The counsel for
the petitioner has failed to point out any prejudice caused to him while passing the
impugned order without hearing him. The prejudice is required to be pointed out
as the issue is squarely covered by the judgment of the Supreme Court and the
power exists with the Magistrate to issue such a direction. The Supreme Court in
the matter of Natwar Singh vs. Director of Enforcement and another reported in
2010 (13) SCC 255 has held that even in the application of doctrine of fair play
there must be real flexibility and mere technical infringement of natural justice is
not enough but some real prejudice is required to be shown. In the matter of Rafig
Ahmad @ Rafi vs. State of Uttar Pradesh reported in 2011 (8) SCC 300, the
Supreme court has held that -

"35. When we speak of prejudice to an accused, it has to be
shown that the accused has suffered some disability or detriment
in the protections available to him under the Indian criminal
Jurisprudence. It is also a settled canon of criminal law that this
has occasioned the accused with failure of justice. One of the
other cardinal principles of criminal justice administration is that
the courts should make a close examination to ascertain whether
there was really a failure of justice or whether it is only a
camouflage, as this expression is perhaps too pliable. With the
development of law, Indian courts have accepted the following
protections to and rights of the accused during investigation
and trial:

(a) The accused has the freedom to maintain silence during
investigation as well as before the Court. The accused may
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choose to maintain silence or make complete denial even when
his statement under Section 313 of the Code of Criminal
Procedure is being recorded, of course, the Court would be
entitled to draw an inference, including adverse inference, as
may be permissible to it in accordance with law,

(b) Right to fair trial;
(¢) Presumption of innocence (not guilty);
(d) Prosecution must prove its case beyond reasonable doubt.

36. Prejudice to an accused or failure of justice, thus, has to be
examined with reference to these aspects. That alone, probably,
is the method to determine with some element of certainty and
discernment whether there has been actual failure of justice.
'"Prejudice’is incapable of being interpreted in its generic sense
and applied to criminal jurisprudence. The plea of prejudice
has to be in relation to investigation or trial and not matters
falling beyond their scope. Once the accused is able to show
that there is serious prejudice to either of these aspects and that
the same has defeated the rights available to him under the
criminal jurisprudence, then the accused can seek benefit under
the orders of the Court.

37. Right to fair trial, presumption of innocence until
pronouncement of guilt and the standards of proof, i.e., the
prosecution must prove its case beyond reasonable doubt are
the basic and crucial tenets of our criminal jurisprudence. The
Courts are required to examine both the contents of the
allegation of prejudice as well as its extent in relation to these
aspects of the case of the accused. It will neither be possible nor
appropriate to state such principle with exactitude as it will
always depend on the facts and circumstances of a given case.
Therefore, the Court has to ensure that the ends of justice are
met as that alone is the goal of criminal adjudication.

38.  Thus, wherever a plea of prejudice is raised by the accused,
it must be examinedwith reference to the above rights and safeguards,
as it is the violation of these rights alone that may result in
weakening of the case of the prosecution and benefit to the accused
in accordance with law."

10.  The Supreme Court in the matter of Sunil Mehta and another vs. State of
Gujarat and another reported in 2013 (9) SCC 209 while considering the question
of issuing show cause notice to the accused while examining the complainant
under Section 200 of the Cr.P.C. has held that there is a qualitative difference
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between the approach that the court adopts and the evidence adduced at the stage
of taking cognizance and summoning of the accused and that recorded at the trial.
The difference lies in the fact that the former is a process that is conducted in
absence of accused and latter is undertaken in his presence with an opportunity to
him to cross-examine the witnesses produced by the prosecution.

11. In the present case also, the matter is at the investigating stage where the
prosecution is only collecting the evidence, hence no error has been committed by
the trial court in passing the impugned order without giving opportunity of hearing to
the petitioner. Thus, no case for interference is made out.

12. The petition is accordingly dismissed.

Application dismissed
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