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Arbitration and Conciliation Act (26 of 1996), Sections 2(1)(e), 9, 14, 34
& 36 — See — Civil Courts Act, M.P, 1958, Section 7 & 15 [Yashwardhan
Raghuwanshi Vs. District & Sessions Judge] (DB)...655

AreeeyH 3IX G 1T (1996 BT 26), €TV 2(1)(e). 9, 14, 34 T 36
— @@ — fifder ~rgrery S, 9.9, 1958, €”7T 7 T 15 (F2as= 7gash fa.
fefgae yus A9d oiw) (DB)...655

Arbitration and Conciliation Act (26 of 1996), Sections 2(1)(e), 9, 14, 34
& 36, Civil Courts Act, M.P. (19 of 1958), Section 7 & 15, Commercial Courts
Act, 2015 (4 0f2016), Section 10 & 11 and Criminal Procedure Code, 1973 (2 of
1974), Sections 194, 381(1) & 400 — Competent Court — Held — Court of
District Judge as the Principal Civil Court of original jurisdiction would be
competent to decide the matters/disputes u/S 9, 14,34 & 36 of Arbitration Act
and also under provisions of Commercial Courts Act regardless of the value
of claim — Relevant entry in impugned order being violative of relevant
provisions of law is set aside — Petition allowed. [Yashwardhan Raghuwanshi
Vs. District & Sessions Judge] (DB)...655

qATEeH 371N YGag SITETI4 (1996 BT 26), €TV 2(1)(e). 9. 14, 34 T 36,
Rifder =ararerg sferfras, 7.3, (1958 &7 19), €IIRT 7 @ 15, AVISIH ~TATAd
SIETI4, 2015 (2016 BT 4), &IIRT 10 T 11 Y9 qUE HiIT dledl, 1973 (1974 &1
2), €IRTY 194, 381(1) T 400 — Ter¥7 ~rIrery — AfAfaeiRa — forar w1 &1
ATATe, ol ARBIRGT & gare Rifae ~maraa & w9 3, wreaery fSifraH
DY €RT 9, 14, 34 9 36 ® Jdvid AR VRIS AT AU~ & Iugen @
siata +ft \rel /faarsl &1, <@ @ o @1 uxare & foar fafiRea s+ @
forg we g — snefda sy ¥ gHwa yfafke, fafr & gywa Sudal @
Jed o H Bl & AT AU — ATFadT doR | (Ferasl= vgash fa. fsRgae gus
GREGETIT)) (DB)...655

Arbitration and Conciliation Act (26 of 1996), Section 11(6) and
Electricity Act (36 0of 2003), Section 86(1)(f) & 174 —Special/General Provision
—Applicability & Jurisdiction — Held — Section 86(1)(f) of 2003 Act is a special
provision which overrides general provision contained in Section 11 of 1996
Act — Section 86(1)(f) vests a statutory jurisdiction with State Electricity
Commission to adjudicate disputes between licensees and generating
companies — Order of High Court appointing arbitrator u/S 11 0of 1996 Act is
set aside — Appeal allowed. [Chief General Manager (IPC) MP Power
Trading Co. Ltd. Vs. Narmada Equipments Pvt. Ltd.] (SC)...604
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qreeesd 37I% Yeig ffIT (1996 &7 26), €77 11(6) VT fagya sifefraa
(2003 BT 36), €TRT 86(1)(f) T 174 — A2/ GIHI=T FUFET — FIIIT T SferHIRT -
aftfeiRa — e 2003 @) ot 86(1)(f) Te faviy Sudy 2 o f&
AfSfRrT 1996 &1 a1 11 # JFafdse A Suder wR ARHTd 8ar & — oRT
86(1)(f) roa fagga AT &1 IgAfaar 3k IdRs dul-Al & we faarel
3 FrIfofia s B S siftreRar Fifea sl @ — 1996 & sifSiform &)
€RT 11 & Iiavid AeIwe] FYad S BT Iod —ATATAT BT 31T 2 JUTET fHam 1=
— Irfia AR | (1% S Re AR ((UFARA) wa bt uiar ¢fEw7 &, far. fa. wiar
gfeaua~e ur. fer) (SO)...604

Arbitration and Conciliation Act (26 of 1996), Section 11(6) & 21 and
Electricity Act (36 of 2003), Section 86(1)(f) — Commencement of Arbitral
Proceeding — Relevant Date — Applicability of Act— Held — Notice for initiation
of arbitration issued on 30.05.2011 — Regarding commencement of arbitral
proceeding, material date would be 30.05.2011 when notice was issued — If
PPA and notice of termination predate the 2003 Act, it would not constitute
material circumstances — Act of 2003 is applicable in present case. [Chief
General Manager (IPC) MP Power Trading Co. Ltd. Vs. Narmada
Equipments Pvt. Ltd.] (SC)...604

AT 3IIY YeI§ eI (1996 &7 26), €II%T 11(6) T 21 ¥4 faga
SIS (2003 ®T 36), €7 86(1)(f) — ATEAC] HIAATET BT YA — GATd
fafer — siferfaae &t gaisgar — sfafaaiRa — aeRear g & 3q Aifew
fas i@ 30.05.2011 BT SIRY fobaAT AT — AU HRIATE IRT A & Hae |,
|RAT fafer 30.05.2011 &M 59 Aifed S fovar - o — At faga H9 R
(1) den whaw™ &1 Afed 2003 & Aftiem @ yd fafyr & & at ag
arfead uRRerferr wfesa 8 &1 — 2003 &1 JAfRFR—Y adq™ gHvor § @
A1 | (e o Re AR EEiRe) va i uiar 27 &. for. fa. st sfamui=
ur. far) (SC)...604

Arbitration and Conciliation Act (26 of 1996), Section 11(6) & 21 and
Electricity Act (36 of 2003), Section 86(1)(f) — Objection of Jurisdiction — Held
— This Court earlier concluded that if there is inherent lack of jurisdiction,
the plea/objection can be taken at any stage and also in collateral proceedings
— Defect of jurisdiction cannot be cured even by consent of parties. [Chief
General Manager (IPC) MP Power Trading Co. Ltd. Vs. Narmada
Equipments Pvt. Ltd.] (SC)...604

AT 3IIY Yol eI (1996 HT 26), €IRT 11(6) T 21 ¥4 faga
SIfeIfra (2003 ®T 36), €177 86(1)(f) — SifEr@bIRaT @71 3ety — AFfafeiRa — g«
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=marery 3 qd § fsaffa fear @ & afe siffreRar &) o+ siafifea 2, fedh
# ypu W 3R Wurf¥as srfarfzal & #f sif¥ars /ey foan < 9ear @ —
ARBIRGT B Ffe DI vadRI S weafa gRT A JeRT TE1 S Goba1 2 | (A®
SR Ao ((MSWRAY) uo bt ufar 27 & for. fa. seiar sfaqus= gt for)
(SC)...604

Arbitration and Conciliation Act (26 of 1996), Section 34 & 37, The
Commercial Courts, Commercial Division, Commercial Appellate Division of
High Courts Act, 2015 (4 of 2016), Section 13(1A4) and Limitation Act (36 of
1963), Article 116 & 117 & Section 5 — Condonation of Delay —Held — Looking
to the object of speedy disposal sought to be achieved both under Arbitration
Act and Commercial Courts Act, for appeals filed u/S 37 of Arbitration Act,
that are governed by Articles 116 & 117 of Limitation Act, a delay beyond 90
days, 30 days or 60 days respectively, is to be condoned by way of exception
and not by way of rule. [Government of Maharashtra (Water Resources
Department) Represented by Executive Engineer Vs. M/s Borse Brothers
Engineers & Contractors Pvt. Ltd.] (SC)...557

qreeesd] IV Yeig AT (1996 &1 26), €IRT 34 T 37, AIONISH
XTI, S AT qIforfoqads gHarT iV arfrfoqss srdter gHrT sifefaam,
2015 (2016 &T 4), €T 13(1A) TT GR¥HIHT SIfEf47 (1963 &7 36), I2BT 116 T
117 @ 8T 5 — fdadq & fov arwt - AtafeiRa — wreaRer siffaw ua
qrferire =marery rferfs, <14l @ siavfda frerar | ffue™ uta &3 @ 9
TR IZRY Bl awd gY, ATAERF AR 3 aRT 37 & iavia uxga ardiel,
S aREHT JAFRIFRA & =87 116 9 117 ST ARAT BIdI =, HHe: 90 fa, 30
&1 a1 60 fa @ TR A9 ®I U 3Uarg & dk R &R A f6 & dk w A
foar s afgy| (Tede S wermsg (dfer Rurdw feurdaw) gwr

vRaagfeq gofifRR fa. 4. 99 9 soiifad gvs arg 9ed ui.fa)
(SC)...557

Arbitration and Conciliation Act (26 of 1996), Section 34 & 37, The
Commercial Courts, Commercial Division, Commercial Appellate Division of
High Courts Act, 2015 (4 of 2016), Section 13(14) and Limitation Act (36 of
1963), Article 116 & 117 & Section 5 — Condonation of Delay — Sufficient Cause
— Held - In a fit case where a party has otherwise acted bonafide and not in
negligent manner, a short delay beyond stipulated period can, in the
discretion of the Court, be condoned — In CA No. 995/21, there is long delay of
131 days with no sufficient cause, thus appeal is dismissed — In CA No. 996/21
& 998/21, there is a huge delay of 227 days and a 200 day delay in refiling with
no sufficient cause, thus appeals dismissed — In CA No. 999/21, there is delay
of 75 days without sufficient explanation, thus condonation granted by High



7 INDEX

Court set aside and appeal is allowed — Appeals disposed. [Government of
Maharashtra (Water Resources Department) Represented by Executive

Engineer Vs. M/s Borse Brothers Engineers & Contractors Pvt. Ltd.]|
(SC)...557

qrereerdy 3Iv Yeig T (1996 &1 26), &IIRT 34 T 37, qIONISH
1Ty, 9z Ty aiforfoqsd gHarT 30 aiforfogs srdler gyrT it
2015 (2016 BT 4), €TRT 13(1A) va GRHIAT SIfEIf-4% (1963 &7 36), 3287 116 T
117 G &% 5 — 3719 @ fory arwt — gafad srevr— AfEiRa — v& Sugad
JHRT H S81 U UHHR A JIAAT GgAEYd s AR 4 & suamqef <1 4 orf
foar 2, fraa arafer @ wR st fade, =~y @ fadsifeer # are fear sy
— CANo. 995 /21 ¥, {991 v« &Re1r & 131 fe51 &1 of41 faciq 2, 3ra: ardia
@RS — CANo. 996 /21 998 /21 H, Y7I: Ugd d+ 4 o1 waied SR &
227 &= 9 200 f& &7 rcafers faeiq @ ara: ardiel @St — CANo. 999 /21 ¥,
=11 vatw wsdfiawor & 75 o1 &1 faciq @ 3ra: S ~ArTad gRT U< &f 1)
HIBI U Yd 37dldd HoR — 3did FRied | (red e 3w AR (dieR
Rards fsurda=) g wReaygfea sofifrr fa. 4. 99 ggd gofifd gos
FTeaed urfi) (SC)...557

Arbitration and Conciliation Act (26 of 1996), Section 34 & 37, The
Commercial Courts, Commercial Division, Commercial Appellate Division of
High Courts Act, 2015 (4 of 2016), Section 13(14) and Limitation Act (36 of
1963), Article 116 & 117 & Section 5 — Condonation of Delay — Sufficient cause
— Right of Appellant — Held — Merely because sufficient cause has been made
out in the facts of a given case, there is no right in the appellant to have delay
condoned — Similarly, merely because the government is involved, a different
yardstick for condonation of delay cannot be laid down — The expression
“sufficient cause” is not itself a loose panacea for the ill or pressing negligent
and stale claims. [Government of Maharashtra (Water Resources
Department) Represented by Executive Engineer Vs. M/s Borse Brothers
Engineers & Contractors Pvt. Ltd.] (SCO)...557

AT 3IX Yelg SITEfIH (1996 HT 26), €INT 34 d 37, qIOISqH
ST, ST ATy aifvifoqd gHrT 3iiv qififoqs srdter gHrT SiferfaE,
2015 (2016 &T 4), €T 13(1A) TT GR¥IHT SIS (1963 &7 36), I8 116 T
117 @ &RT 5 — [aaq @ forv 719t — gIfaa &ror — srdtarefl &1 siferar —
IFffeiRa — a3 safey fo e oA 1 yavor © aal d gyaiw $Rer 949471 8,
facie 7% fHd oM & forw srdicieff &1 &1 Afrer =g 2 — sl yaR, 9=
gafery & war guifase 2, fade &) Are) ¥g e =1 Aruevs frafra 8
far S gadr — sif¥eafdd uaiw SR 3U=l 3y 4, Suerqel vg qred) <@l
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BT Wk T &) AR G v Rf¥ra gdviex / frars a9 2 | (el 3w
weRTS; (dic Rurda fsurda=) grr tRaayfed soiifar fa. 4. 99 ggd
golif st gve & 9ed yr.fa) (SC)...557

Arbitration and Conciliation Act (26 of 1996), Section 37 & 43 and
Limitation Act (36 of 1963), Section 5 & 29(2) — Applicability — Held — Section
37 of Arbitration Act when read with Section 43 thereof, makes it clear that
provisions of Limitation Act will apply to appeals that are filed u/S 37 —
Section S of Limitation Act will apply to aforesaid appeals both by virtue of
Section 43 of Arbitration Act and by virtue of Section 29(2) of Limitation Act.
[Government of Maharashtra (Water Resources Department) Represented
by Executive Engineer Vs. M/s Borse Brothers Engineers & Contractors Pvt.
Ltd.] (SC)...557

qreeesdy IV Yeig eI (1996 HT 26). €T 37 T 43 ¥d GRHIT
ST (1963 ®T 36), €%T 5 T 29(2) — gIiygar — AfAfeiRa — wreavem
AR &Y IRT 37 B IUB! GRT 43 D I US OIlF WX I8 e 2 f&b gk
AR & SUSH, IRT 37 & 3faia U&gd @ T8 Irdfial R ar] & — g
AR @ aRT 5, AT ARFRA B GRT 43 & HROT 4 T gRIART
IR B aRT 29(2) T & BRI |, SURIGd il &I arf e | (rede
JATH weRTg (dfer Rards feurda=) grr Raayfea gofifar fa. 4. qia
gad golifrad vos s o urfer) (SO)...557

Central Goods and Services Tax Rules, 2017, Rule 21(b) & 22 -
Cancellation of Registration — Notice & Enquiry — Opportunity of Hearing —
Held — Appellant carrying business of milk products only on papers and
goods were not physically transported — Detailed enquiry conducted where
discrepancies were found — Appellant failed to prove e-way bill transaction
details — Proper opportunity of hearing was also granted — No cogent
documentary evidence in favour of appellant — Writ petition rightly
dismissed — Appeal dismissed. [Om Trading Co. (M/s) Vs. Deputy
Commissioner of State Tax] (DB)...621

@ IHT arer v dar s 99, 2017, I 21(b) T 22 — GHIT BT
VeIV — TifSw g oiig — gaaig &1 sqwv — afafaifRa — sfianeft a9
PTGl UR G IATRT ST HRITR Il BT AT AR ATd BT |ifde ®u 9 uRagd
21 fhar A o — fawqa siia warfad o1 13 oy fadrfern arft =iy —
adiareff, §—3 (e-way) i JgaerR &1 fdavvr g &1 o s wd @1 —
gars &1 Sfaa saax W yee fear o — srdfiameff & e & &g gsa
Tl e 8 — Re arfuer sfua wu 9 @Ry @ 18 — 3rdia @R |
@ ST #. (@) fa. 5 HiwR 3ife K Sa) (DB)...621
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Civil Courts Act, M.P. (19 of 1958), Section 7 & 15 — See — Arbitration
and Conciliation Act, 1996, Sections 2(1)(e), 9, 14, 34 & 36 [Yashwardhan
Raghuwanshi Vs. District & Sessions Judge] (DB)...655

Rifder =rarerg sifeif=as, 7.4, (1958 &7 19), €T 7 @ 15 — @ —
qregeel 371N Goag 14, 1996, €IRTY 2(1)(e), 9, 14, 34 T 36 (At Tgash
fa. fefgae yus A9rd oo (DB)...655

Civil Courts Act, M.P. (19 of 1958), Section 7 & 15 and Arbitration and
Conciliation Act (26 of 1996), Sections 2(1)(e), 9, 14, 34 & 36 — Distribution of
Cases — Held — District Judge by virtue of Section 7 & 15 of Civil Courts Act
would be entitled to distribute such work amongst any of the Additional
District Judges under his supervision but not to any Court of Civil Judge
Class I or Senior Civil Judge or any Court of Small Causes. [Yashwardhan
Raghuwanshi Vs. District & Sessions Judge] (DB)...655

Rifder ~Irgrerd SifEfra4, 9.4, (1958 &1 19), €I'T 7 4 15 Ud HEwH
3V Yeig SIfEfa (1996 &7 26), IRV 2(1)). 9, 14, 34 T 36 — GBI BT
faavor — aififeiRa — fafae =marera sifSfr & arT 7 9 15 @ gRT ot
ool S9a gt & efiq srfaRad orar srot #§ 4 ol &1 Saa ot faafRa
3 @ fag gher @ fog el fRifde o9 gvfi—1 a1 IR fifea oo @
=TTy Jdl fHl ereare =Ry &I 98 | (Fzras vgas fa. fSRgae yve
GRGETIT)) (DB)...655

Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 — See — Designs
Act, 2000, Section 2(d) & 4 [Praveen Muraka Vs. Bhama Enterprises India
Pvt. Ltd.] (DB)...737

Rifaer afear afear (1908 &7 5), 3R 39 (97 1 72 — 7@ — fSwrg=
Siferfrg9, 2000, €177 2(d) 7 4 (I Y671 4. AT STRUTSSE 3 fear yr.far)
(DB)...737

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966,
Rule 2(f) & 10— Retired Government Servant — Punishment— Held — Definition
of “government servant” does not include retired government servant —
Statutory punishment listed in Rule 10 can be imposed on existing
government servant and not on a retired government servant. [State of ML.P.
Vs. Vishnu Prasad Maran| (DB)...614

Rifaer dar (@&, gz siiv srdier) (a9, 7.3 1966, (799 2(f) a 10
— "9 IEHIT dad — qvs— AMFEiRT — s 499 1 aRkersT
H Q9w e A9 afEfaa 98 @ — s 10 § gAeg S gvs
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faerm sHe 499 W IRRING fHar o wear @ a2 7 & e dartgw
AMEGII a9 R | (A.Y. <9 fa. fawy garg a=+) (DB)...614

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966,
Rule 2(f) & 10 and Civil Services (Pension) Rules, M.P., 1976, Rule 8(1)(b) —
Retired Government Servant— Punishment of “Censure” — Held — Punishment
under Rule 10 cannot be imposed on retired government servant — For
imposing punishment on retired government servant, Rule 8(1) of Pension
Rules is applicable which prescribes punishment of withholding or
withdrawing pension — Punishment of “Censure” could not have been
imposed on petitioner — Further, after retirement of a government servant,
only Governor can impose the punishments under Pension Rules — Writ
Court rightly interfered with the punishment — Appeal dismissed. [State of
M.P. Vs. Vishnu Prasad Maran]| (DB)...614

Rifaer dar (@ff&vr, fAaFvr siiv sidier) (a9, 7.4 1966, (799 2(f) @ 10
vq fifaer dar (derm) 39, .3, 1976, (977 8(1)(b) — Harfigca Imas g Hadb
— “gRIAET” &7 v - JAfifaiRa — JarFg@ T 9o W =9 10 &
saifa gve ARG 121 fHar o wHar — Aargw THEB 9P W v
ARG & & fog, dee faw &1 91 8(1) @R ghar @ & f 99 Aaa
JAT 19 o1 BT qvs fafga wvar @ — ardl v “uRfA<T” @1 gve AftRIfa
2l fopar &1 9dar o1 — 39 AT, @ AP W9d 31 darfigha &
JTEId dad oAUt U el @ siavfa qvs iftRIfia &) wear 2 — Re
AT A Sfad wu A qvs H gwaely fear — i @iisr | (\1.y. red fa. fasy
EEICRINE )] (DB)...614

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966,
Rule 9(i) — Departmental Enquiry — Held — Departmental enquiry can be
dispensed with in case of the conduct of employee which has led to his

conviction on a criminal charge. [Jagdish Singh Jatav Vs. State of M.P.]
...637

Rifaer @ar (@ffevor, fAaor v srdter) fAam, .9, 1966, 499 9(i) —
faurfty ora - afafveiRa — $H4=ard & e smaRer @& ysvor A, e
IRuma: 89 Us qIfds® IRIT W iwfig fear war 2, faurfia oig @
PR foam <im |aar @ | (Srreier Rig Sired 3. 9.9, rs3) ...637

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966,
Rule 10 & 15 — Principle of Natural Justice — Enquiry report was in favour of
employee — Held — In absence of any discordant note being prepared and
supplied by disciplinary authority, requirement of principle of natural
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justice and Rule 15 were not satisfied — Writ Court rightly interfered with
punishment—Appeal dismissed. [State of M.P. Vs. Vishnu Prasad Maran|
(DB)...614

Rifder dar (affevor, fAaer siiv srdier) s, 4.9 1966, 97 10 T 15
— Fafi® =g &1 Rigra - siia yfadea Hard @ v 7 o — siffaeffRa —
ITITATHS YIRS §RT AR 72T ysH f6d R el ufagqa fewor &
arq1a #, Fufife =g & Rigia aun A 15 &1 saar &) Sqfic 7281 g3 off —
Re =marera 3 Sfud wu 4 qvs ¥ gwady fear — e @fsr | ([1.9. s fa.
fasoy gaTe 91%) (DB)...614

Civil Services (Pension) Rules, M.P, 1976, Rule 8(1)(b) — See — Civil
Services (Classification, Control and Appeal) Rules, M.P. 1966, Rule 2(f) & 10
[State of M.P. Vs. Vishnu Prasad Maran] (DB)...614

Rifae dar (der) (a9, 7.4, 1976, a7 8(1)(b) — @@ — Rifder dar
(a¥ffavvr, (g or siiv sidier) (a9, 9.3, 1966, 739 2(f) @ 10 (M.9. <4 fa. fawy
ESIERINS) (DB)...614

Civil Services (Pension) Rules, M.P., 1976, Rule 42 — Voluntary
Retirement — Withdrawal of Application — Held — A government servant who
elected for voluntary retirement can withdraw his election subsequently with
specific approval of authority and no absolute right given to employee but
discretion given to authority to consider circumstances of the case on
objective application of mind — Authority can deny permission to withdraw
the application for voluntary retirement by assigning appropriate reasons —
No error with impugned order — Petition dismissed. [D.K. Mishra Vs.
Hon'ble High Court of M..P.] (DB)...675

Rfaer war (dera) (a9, 7.3, 1976, (U9 42 — Wifees daifgfca —
37145 qrgy &1 — AREiRT — v e G9e o Wies darfigia
ST g1 @ acugErd uiter & fafafdse srgAies & wrer s gra amvw o
HdT 8 a1 HHAR 1 HIg s ffrer T8 faar 1@ 2wy e
3, ARASH BT YT H3d g uRReARRAT &1 faarR 4 |4 &1 fadaiter fear
AT ® — Ul Gfad &R qd 8¢ Wies dartigfc g smaes &I 9y
< I AT H SHR B dhdl & — AMETUT el H by e T8 — Arfaadr
el | (S1.a. s 3. w9 S =marera 7.y) (DB)...675

Commercial Courts Act, 2015 (4 of 2016), Section 10 & 11 — See —
Arbitration and Conciliation Act, 1996, Sections 2(1)(e), 9, 14, 34 & 36
[Yashwardhan Raghuwanshi Vs. District & Sessions Judge] (DB)...655
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qIfoTfoas ~grarery a9, 2015 (2016 &7 4), €T 10 T 11 — @ —
qrEeH IV Godw eI, 1996, TRV 2(1)(e). 9, 14, 34 T 36 (T A M
fa. feRgae yvs dviv oo (DB)...655

Constitution — Article 21 — Covid 19 Pandemic — Right to Life — Right to
Health — Held — Right to health forms an integral component of right to life
enshrined under Article 21 — Right to health can be secured to citizens only if
State provides adequate measures for their treatment, healthcare and takes
their care by protecting them from calamities like Corona Virus — Health has
its own prerequisites of social justice and equality and it should be accessible
to all — It is obligation of State to access to health facilities to citizens inflicted
with disease of Corona Virus with life saving means and drugs — Directions
issued to Central and State Government regarding infrastructure, medical
care and treatment of Covid 19 patients. [In Reference (Suo Motu) Vs. Union
of India] (DB)...698

A1AETT — ST T 21 — Blfds—19 HEFIRT — WflaT &7 SJBIR — @y
&7 Jferev — AR — W@ed &1 ARPR, =8 21 & dvla s,
Sfiaq & 3ffrerR &1 =1 31 FMififa wvar @ — arR®T & fory wreea &1
PR Dad a4 FFH1REd f&Har o1 wadr @ 99 I, ST SUAR, WA Jal
o 9IS U USE ST @ TAT SIRIHAT IRRY Sl faufeaal | S<ia1 gran
B gY SD1 A Gl & — WY B U W@ B Yaiuerg |rriore =g
Ud GHIEAT $1 2 AR g8 9 &I ugd 4 eIl A1fey — I8 IsF P 9re4dn @ (&
HIRIHT aRRYG & 9 @ 3T arTRe! @1 Sfia &7 areHl ud qargal @
|1 wWqreey Giaemsil &1 JIwdar 8 — s@a¥aqr, fafecar dar v sifas—19
¥ P SUAR b WeY A bg Ud AT IR bl Ay oRY fed M| (39
= (g drel) fa. gfae sife gfeam) (DB)...698

Constitution — Article 21 — Right to Speedy Trial — Held — Apex Court
concluded that principle relating to speedy trial are applicable for
departmental enquiry — Unreasonable and unexplained delay in initiating,
conducting and concluding the enquiry hits Article 21 of Constitution. [State
of ML.P. Vs. Vishnu Prasad Maran]| (DB)...614

wiaerT — sigze s 21 — g fQarr &1 siffree - afifaaiRa — waf=a
=marera 1 frsefa fear @ f6 g faar @ 99fta figia fawrfa ore @
forg @mp BId @ — W9 AIRY &3, garfad s ao frsffa & 4 gan
Irgfad 3R st facie, Wfagm & w8 21 W Y8R &dr 8 | (1.9. T4 fa.
fasop gaTe w1%e) (DB)...614

Constitution — Article 21 — See — Criminal Procedure Code, 1973,
Section 167 [Manoj Yadav Vs. State of M.P.| 77
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AT — 28T 21 — }/@ — TUS HfHAT Wledl, 1973, &1I%T 167 (WIS
g1d fa. 7.9, 3159) .T77

Constitution — Article 21 — See — Protection of Human Rights Act, 1993,
Section 2(d) |In Reference (Suo Motu) Vs. Union of India] (DB)...698

HIAETT — 31297 21 — I@ — HI-IT TEBIX HvETvT SE194, 1993, €IRT
2(d) (371 ¥w=a (g @) fa. gfraa afe giean) (DB)...698

Constitution — Article 21, Epidemic Diseases Act, (3 of 1897) and
Disaster Management Act (53 of 2005) — Right to Life — Right to Health — Duty
of State — Held — Apex Court concluded that obligation to provide medical
care is an obligation of welfare State — Primary duty of State is to “provide all
facilities to make right of a citizen to secure his health meaningful” — Health,
besides being a fundamental right, is a basic human right which no popular
government can afford to negate — Efforts made by State Government
should also reflect on ground can benefit thereof should reach common man,
thus State needs to work hard towards that aim and goal — For said purpose,
State Government can even invoke the Epidemic Diseases Act, 1897 and
Disaster Management Act, 2005. [In Reference (Suo Motu) Vs. Union of
India] (DB)...698

HIaeT — /=0T 21, FBTHINT ST (1897 &1 3) VT ITUST Y&
I (2005 &1 53) — SAlaT BT BN — @Y BT IAfABIR — VT BT
Faey — affeiRa — waf=a =araray 3 fssfifa fear f$ fafecar dar ygm@
B DI AT, HATOTHINI Ao Bl TP qEadl 8 — I BT YiIfie ddad
“ARIRE $ IBT WA JRIET H1 B ARSR &1 srefyef = 2q a+f
Fiaem Sude SRET © — WRed, (s qavd JARSR 8I1 & AfaRad v
Hiferd AFAeR & o @13 AIHT SR THRAT T8 8 B AHhdl —
TS AR g fhd T g, exad W yfafdfaa 9 arfdy s saar amx
"W OF dF Ug a1 d1fey, 31d:, g &l SU & U9 Iqa ¥ DI AN HfeA
UREH BT AP & — Sad YA 2, oI IRGR TR Af=H, 1897
AT IATIST Y§ &1 FAFRIA, 2005 BT @cia Hl of Fahdl = | (9 3B (g Alch)
fa. gf-ra= aifw gfean) (DB)...698

Constitution —Article 21 & 226 — Scope & Jurisdiction — Held — Despite
being cognizance of its jurisdiction limitations, this Court in an
extraordinary situation, when they are brought to its notice, cannot just play
a silent spectator — Court has the responsibility to see that faith of people in
the system is not eroded and if erosion to some extent has taken place, is
restored — Court can play the role of a catalyst by reminding the State of its
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duties, for reassuring people to continue to have faith in the system so as to

revive, their confidence. [In Reference (Suo Motu) Vs. Union of India]
(DB)...698

I — ST 21 226 — Ifta g JfereTRar — afEiRa — g
JAfreTRAT B A8 @) FHTT & J1do]e Ig AT, AR Reafd 4, 9
I D A H AT AT}, 98 U 64 <A@ 3 fier a8 o advar — a8
QEAT RITAI HT Icavaridd & 6 yomell # | &1 fazar a1 = ik afe
$B gq db "cl HI 2 dl 98 YA-e1fud 8l — gorell A il &1 favary a9
g & fay 92 G R vg ST Bl SUD dadAl Bl Il faoATdHR
AT Uh SAIG B FIST AT I Gahdl =, ol & S W=
gawolitad 8l |a | (371 %4 (g ¥iel) fa. gfa= &ifw sfeam) (DB)...698

Constitution — Article 141 — Binding Precedent — Held — Judgment of
N.V. International was passed by two Judges of Supreme Court — Though,
the said judgment is overruled in this case, but High Court was bound to
follow it on the date of its judgment by High Court, by virtue of Article 141 of
Constitution. [Government of Maharashtra (Water Resources Department)
Represented by Executive Engineer Vs. M/s Borse Brothers Engineers &
Contractors Pvt. Ltd.] (SC)...557

wiaerT — sge8T 141 — FrgSR) yd vy — sififeaiRa — gl
FSHIFA BT foly, STaad ey @ < et grRr uika fear Tar
ofT — FeIf, 59 UV # Sad vfa Sere faan = feq S=a =marer g fofa
qiRd f6d o1 &1 fafd &1 SE@T 17avT o+ @ fory, Wfdem & Fg=8< 141
D PRV Sod AT 91 T | (TeH € ATH "R (dfex Rards fsurda=)

g1 ufisiaygfeq SolfRr fa. 74, 9k 954 sofifrad yvs srg 9ed ur.fer)
(SC)...557

Constitution — Article 141 — Binding Precedent — Retrospective/
Prospective Applicability — Apex Court conclude the matter on 29.10.2020
and incident in present case was of 12.05.2017 — Held — Apex Court has only
interpreted the law which was already existing and hence judgment would be
binding on all parties and it will be applicable retrospectively. [Ramniwas
Vs. State of ML.P.] 157

wiaerT — sgq@9T 141 — IEIHN Yd fAvfg — yacell / afasrerelt
gIIogar — Adi=d ~rATed J J¥el bl 29.10.2020 @l faswfda fear v adwm
YHROT § "edT 12.05.2017 &1 2ff — ffAeiRa — waf=a =amrarera 3 dao fafer
&1 fAdas fear o o ygal @ faemm™ off 3k safev Of vgaRl wr favfa

IrEAGT T 9T 98 Yadel ©U 4 yarsg s | (mfa 3. 9.9, =)
IS5
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Constitution — Article 226 — Habeas Corpus — Custody of Child —Held —
Adoptive mother seeking custody from natural mother — Respondent No. 4
(natural mother) disputing the genuineness of adoption deed — In such
disputed question of fact, writ of habeas corpus cannot be issued against
natural mother — Liberty granted to appellant to avail remedy before any
other appropriate Court — Appeal dismissed. [Sanjana Soviya Vs. State of
M.P.] (DB)...611

WIAETT — 28T 226 — 3T N BT — qTcad BI 3iforeay — AREiRT

— Todd Ardl & Aafife 7rar 4@ sifvRer ardt o — gaeft %, 4 ((afife wran)

ERT S faodl®@ @) areafddar &1 faarfea saran siem — 09 fqarfed a2 «

e A, Fafife qmar & favg 968 yefiavor @ Re o 78 3 <1 ot —

rftereft &1 fodt s wyfaa ~maTea @ 9We STH SUAR &1 ddd o+ DI
G AT Y B STl @ — el @il | (For=m |ifaar fa. 9.9, 3sa)

(DB)...611

Constitution — Article 226 — Judicial Review — Scope & Jurisdiction —
Held — While exercising power of judicial review under Article 226, Court
does not exercise appellate power against impugned order — Judicial review
is directed not against the decision but is confined to examining the
correctness of decision making process. [D.K. Mishra Vs. Hon'ble High
Court of M.P.] (DB)...675

WIEmT — 3ge8T 226 — ~MAF YAldaldT — Afta T ferasar —
AffeiRa — sg=8< 226 @ JFavia =fis YAfdadrea o) wfed &1 9T B3
U, AT AEd ey & faeg adielly wifda &1 gahm 981 &xar —
=i gAfdeiao fafiR=a & fawg R a2 fear srar @ afes fAofg @4
DY ufspar & Ioar &1 9 A a@ g Hifda 2 | (e, s 3. a9 s=
AT 1.9.) (DB)...675

Constitution — Article 226 — Scope & Jurisdiction — Held — Disputed
question of fact cannot be adjudicated in writ jurisdiction under Article 226
of Constitution. [Sanjana Soviya Vs. State of M..P.] (DB)...611

HiaerT — srgeee 226 — fawarw q siferaiRar — aiffifeaiRa — dfdem
@ AT 226 B JAaid Re ARSIRGT # faarfaa qea & yza &1 <wrfofta
<21 fovar < waar | (G Gifaar fa. 7.9, rsa) (DB)...611

Constitution — Article 226/227 — See — Securitization and Reconstruction
of Financial Assets and Enforcement of Security Interest (SARFAESI) Act,
2002, Sections 13(4), 14 & 17 [Madan Mohan Shrivastava Vs. Additional
District Magistrate (South) Bhopal] (DB)...683
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IaETT — 78T 226 /227 — <@ — [acdig snRaal &1 gfawgfaseoer
st gifeT aer gfayfa fea &1 yad7 (SARFAESI) siferfrgw, 2002, &g
13(4), 14 T 17 (Wga #igq sharaa fa. gfeema fesRgae afvge (Arsw)
AT (DB)...683

Constitution — Article 227 and Land Revenue Code, M.P. (20 of 1959),
Section 110—Scope & Jurisdiction—Held — Ifrevenue authorities have passed
orders beyond jurisdiction, this Court will have jurisdiction to set aside the
same under Article 227 of Constitution — Further, order passed by Tehsildar
was without jurisdiction and thus a nullity — Any order which is a nullity can
be challenged in collateral proceedings. [Ranjit @ Bhaiyu Mohite Vs. Smt.
Nandita Singh] G727

WIETT — SIge8T 227 ¥ ¥4 WIoivd dledl, 4.4, (1959 BT 20), €IRT 110 —
aIfiq g sifereTRar — siffeiRa — afe wroa yiftreRAY 3 siffreRar @ w
areer uiRd f6d 2, 39 ~ImaTey &) 9fae™ & =8 227 & Iiaifd Sad &l
IUTET B B IAfTHIRGT Bl — g9 AfaRax, dedficler gRT UIRd s
9T SIferpTRaT BT o doIr sufey argmd @ — U &l + smewr &1 <1l & srga
2, wiurf¥as srfarfeat § g-td & o aadt 2 | Foha s A3 wifed fa. s
“fear Rig) 727

Criminal Practice — Police Closure Report — Further Investigation —
Held - If Special Judge was not satisfied with finding of investigating agency,
he should have directed for further investigation instead of giving direction
to place material before sanctioning authority for granting sanction.
[Bhupendra Singh Vs. State of ML.P.] (DB)...764

q1fvs® ugia — gfera @rar gfadeT — 3t silv sayor — aifeiRa
— If faRiy =marefier s<wer goidl & fFsps | Hgse g1 o1 99 Aol yeH
fd S B 1ol Ul & |Her il v@q @ fog ffiaer @91 31 g9y it
AR aver 2g FR¥ra o= arfay o | (U= Rig fa. 7.9.75a)  (DB)...764

Criminal Practice — Punishment — Special Enactment — Held — If
special enactment is silent regarding punishment, Schedule of IPC will be
applicable. [Anil Patel Vs. State of M.P.] ...746

g ygfa — gve — 3wy sfefafad — afafaeifRa — afs qvs @
Hadg ¥ faeiy afrFrafid) @9 2, 91.8.9. @) srggE @ | (e uea fa
1.9, 31Y) ... 746

Criminal Procedure Code, 1973 (2 of 1974), Section 41(1)(b)(ii) — See —
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989,
Sections 3(1)(r), 3(1)(s), 18 & 18-A | Anil Patel Vs. State of M.P.] ...746
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qUs Jibar wfedr, 1973 (1974 &7 2), €T 41(1)(b)(ii) — 7@ — srgfaa
aifa sl srggfaa wrornfa (e [arer) e, 1989, &Rre 3(1)(r).
3(1)6). 18 T 18—A (3ifTet uca 3. 7.9, I159) ... 746

Criminal Procedure Code, 1973 (2 0f 1974), Section 156(3) & 173 (3) —
Police Closure Report — Jurisdiction of Magistrate — Held — Order rejecting
the closure report must be a speaking order and should contain and indicate
shortcoming of investigation including suggestions and guidelines with
regard to further investigation — Merely saying that prima facie there is
suspicion of commission of offence is not sufficient to reject the closure report
— Impugned order set aside — Matter sent back to Special Judge to pass a
speaking order —Application disposed. [Bhupendra Singh Vs. State of M.P.]
(DB)...764

QUS Y AT Aledl, 1973 (1974 &7 2), &IRT 156(3) T 173(3) — Ylerd @rcAT
yfadeT — aforeg e @1 siferarRar — sififeEiRa — @rerm yfidsT arisR &34
BT QY UPH GHIROT TR ST AMMRY MR A JAYT &) S fafdse vd
SuelRfa g+ anfay, o 3t sk srawor @ Hee § Yemal va feenfaet &1
FHTAY BT AMRY — A A8 HBA1 fO6 Y2H AT IR HIRT 8I7 $T aE o,
GrAT Yfad e IRiSR &Y & oy wgiw 78] @ — anelfia smeer s — fagiy
qrarefier & AHROT T IIRT B & flv AT arad AT AT — 3MdE
g a | (u== Riz fa. 9.9, wea) (DB)...764

Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) & 173(3)
and Prevention of Corruption Act (49 of 1988), Sections 13(1)(e), 13(2) & 19—
Police Closure Report—Sanction for Prosecution— Jurisdiction of Magistrate —
Held — If investigation agency files closure report, Magistrate or Special
Judge has jurisdiction to accept it or reject it and if material is not sufficient
and further investigation is desirable, investigation agency can be directed to
make further investigation or complainant may be directed to produce
material in support of complaint — If magistrate/Special Judge is of opinion
that cognizance can be taken but if there is need of sanction order for
prosecution then cognizance cannot be taken and matter would be left on
investigation agency for getting sanction for prosecution — Special Judge has
not committed any jurisdictional error. [Bhupendra Singh Vs. State of M.P.|
(DB)...764

qUE Figr wfedr, 1973 (1974 &7 2), €T 156(3) d 173(3) U9 g1k
farvr siferfraw (1988 &1 49), &RIV 13(1)e). 13(2) T 19 — Ylora @i
yfadeT — firgierT 8q ol — aforeg e &1 siferaRar — aififeiRa — afe
AT GOl A1 TAT Ufdsd URd dxdl =, Aforeg ¢ A1 faery <amrmefier & arg
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I8 TSR B AT AT SR B3 DI ARSI 2 3R afe arrf vafa 78 2
AT AT J=AYT FIfST 2, FATT Tl Al Bl 3T 90T A & forg el
foar <1 gadr @ A1 uRard] 1 uRdre & gweld A |l uxgd &)1 @ fayg
R fear o gwar  — afy s e/ faviy =mamefer & a8 v 2 &
LT foram S gavdr @ fg Al AR 2q #9{) QY BT MaeISHdr & a9
L T8 foran ST gadT a1 ArTel &I RIS 2g Wodl Urd &R & foy
AT Yol ¥l UR BT Sent — fagiy =grmefier 3«13 siffrafRar & Ffe
FIRT &1 2 | (U= Riz f3. 9.9, w=a) (DB)...764

Criminal Procedure Code, 1973 (2 0f 1974), Section 167 — Extension of
Remand — Power of Magistrate — Held — Even in absence of an application or
request by Investigating Officer seeking further remand, Magistrate can
grant further remand of accused u/S 167 Cr.P.C. [Manoj Yadav Vs. State of
M.P.] i

qUE HIHgT Afedl, 1973 (1974 &7 2), €1IRT 167 — RA71€ T+ — Aforeg e
@) wfea - affeaiRa — st Rais arEd ge, vl e grr fed
rdeA A1 Frdea 3 srguRerfa 7 ) afeg € aRT 167 €99, & sidifa sifrgaa
B I RATE UM &) G&dT & | (A1 I1ed 3. 7.9, I<3) 777

Criminal Procedure Code, 1973 (2 0of 1974), Section 167 and Constitution
— Article 21 — Illegal Detention/Custody — Personal Liberty — Habeas Corpus —
Held — Apex Court concluded that detaining a person without there being a
valid order of remand is considered to be illegal detention and is contrary to
the personal liberty guaranteed by Constitution under Article 21 and as
such, direction for release can be granted but Writ of habeas corpus is the
only remedy in such cases. [Manoj Yadav Vs. State of M..P.] GTT77

QU HiHAT Wledl, 1973 (1974 &7 2), &IRT 167 VT WIIETT — ]8T 21
— 313 faxler /3ffver — Qe waaFar — <t ggeftaeor — afafaeiRa —
Hdi=a =rared A frsaita fear fe 9971 v At Ruis seer @ o aafaa
®I g ST 3dg PRI A4[1 ™1 2 Jr WidE & AT 21 @ avid
gMd afed WdFar & faeg @ 3k 39 dve qad f&d o 2 e uem
faar ST gadr @ uRg U yHRvll A 931 geEiaRer Re € taard SudaR @ |
(=TSt areq fa. 7.9, sA) L7177

Criminal Procedure Code, 1973 (2 of 1974), Section 167(1) & 167(2) —
Illegal Detention/Custody — Grant of Bail — Power of Magistrate — Held —
Though right to be released accrues in favour of applicant if he is found to be
in illegal detention but application u/S 167(1) Cr.P.C. is not proper remedy
for claiming bail from Magistrate — Power can be exercised by Magistrate
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only u/S 167(2) Cr.P.C. in case of default of not filing charge sheet within
prescribed limit of 90 days — Court below rightly dismissed application of
bail filed u/S 167(1) as Court do not have power to do so — Application
dismissed. [Manoj Yadav Vs. State of M.P.] 77

qUe Hfbar wafedr, 1973 (1974 &1 2), €T 167(1) T 167(2) — 31deT
farvter / 3ifaver — ST Id <19 1 ST — dforeg € @1 dfad — afafeifRa —
Ty 8IS WM &1 @R ardiareff & uear 7 yigya glar @, afk g sdag wu A
JAFREAT H YT ST B, U S.9.9. DI GRT 167(1) B i d AT, AfoRge |
SHTEIT &1 &1dT B4 & v Sfud SuaR 8] @ — Afve e gRT AIfad &1 91T,
IRIY U=, T4 faAl 31 fafea Wr o Wav uywga 7 A S & afasa a1 qen
¥ ddd ORT 167(2) S.U.9. © Aqiid fear ST Goar @ — a7 167(1) © Adiid
SHTEA &1 3ded e <Irmer gR1 Sfaa wu 4 @ilRe fear & wife
SARITS b1 UHT B B TG 8] 8 — IAded @ike | (A a1ed 4. 9.9,
) i

Criminal Procedure Code, 1973 (2 0of 1974), Sections 194, 381(1) & 400
— See — Arbitration and Conciliation Act, 1996, Sections 2(1)(e), 9, 14, 34 & 36
[Yashwardhan Raghuwanshi Vs. District & Sessions Judge] (DB)...655

qUE FiGAT Gledl, 1973 (1974 &T 2), 7RIV 194, 381(1) T 400 — 7@ —
ATETEH 31N GoAg 1T, 1996, TRV 2(1)(e). 9, 14, 34 T 36 (FTaE A M
fa. fsfRgae yvs A9y oo (DB)...655

Criminal Procedure Code, 1973 (2 of 1974), Section 439 and Narcotic
Drugs and Psychotropic Substances Act (61 of 1985), Sections 8, 15 & 29 — Bail
— Entitlement — Held — Applicant arrested solely on basis of statement made
by co-accused and his own confessional statement, is entitled to be released
on bail — Bail granted — Application allowed. [Ramniwas Vs. State of M.P.]

... 757

qUE JfHAT Wfedr, 1973 (1974 T 2), €RT 439 U9 &@19% 19l siiv
FT-gaTd garef eI (1985 &1 61), IRV 8, 15 T 29 — THIIT — BRI —
iR — FealRyed gRT A ™ $o @ U WA & GWIGia A &
THHATH AR UR 3MASH B RGAR fHA1 1, S99d IR 8IS 1 3 8HAR o
— S Y ®I T§ — JATda doR | (Rrifrard 3. 9.9, 1<) .57

Criminal Procedure Code, 1973 (2 of 1974), Section 451 & 457 — See —
Mines and Minerals (Development and Regulation) Act, 1957, Section 4(1) &
21(1) [Makhan Prajapati Vs. State of M.P.] ... 761
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QUS JfHAr Gfedr, 1973 (1974 BT 2), €T 451 T 457 — @ — @I 3N
@fror (fawre 3iiv fafarawm) siferfaam, 1957, €T 4(1) T 21(1) (A1@+ gomufa fa.
H.Y. ) ...761

Designs Act (16 of 2000), Section 2(d) & 4 and Civil Procedure Code (5
of 1908), Order 39 Rule 1 & 2 — Design & Trademark — Determination — Held —
Court below erred in relying on different “Trademarks” when matter was
essentially related to “Design” — Real test is based on “look alike” factor —
Simple test to determine the design is to keep both products side by side to see
if those appear to be similar or different — Applying the parameter of “exact
similitude” or “exclusivity” is not correct — Similarity of design found —
Injunction granted — Appeal allowed. [Praveen Muraka Vs. Bhama
Enterprises India Pvt. Ltd.] (DB)...737

fsvargT siferfa# (2000 @7 16), €I”T 2(d) T 4 vq Rifaer gfsar dlear
(1908 &T 5), 31RTT 39 97 1 T 2 — [SWIET T YR a5 — ITERT -
AFfifeaiRa — S9 A mavas wu @ feoga” 9 99T o ar fraa
=raTerd 9 = R faeg J favar a3 § Ffe B — ardfas wder e
IH e & RS WR IMuiRd 8 — SIS @enRd &+ aq a¥d udieor
7g 2 fo =1 SUTRl &) |Ie—rel Y&l WY dife I8 <@l ol 9o & 3 Fa+
gfid 8Id © Idar =1 — adie JATAr AT A=Al BT HIUGUS ]
BT Bl 8] & — g & gaarn el — aareer yeH fear war — ardfia
AR | (i g1aT fa. wrT SeruTsory sfear yifa) (DB)...737

Designs Act (16 of 2000), Section 4 — Comparison of Designs — Held —
No provision of Act or Rule produced before Court that Controller/
Examiner is under an obligation to examine the design for which registration
is applied with all previous designs of same product which have already been

registered. [Praveen Muraka Vs. Bhama Enterprises India Pvt. Ltd.]
(DB)...737

[SST13T JITEFI7 (2000 T 16), €IRT 4 — [Song=T B gerr— AfrEiRa —

AR & q49e IR srerar a9 & U4 oIS Sus" Uwd gl fad T &

Fraas /adas 39 fSarga &1 e FiaRor 2q smdsq f&ar = 2,

A IS I Ul 9 B MR 31 o gl gd 9+ gl & a9
T B B 9154 2 | (T qRIHT 3. AT gevyTsera g far urfer)

(DB)...737

Disaster Management Act (53 of 2005) — See — Constitution — Article 21
[In Reference (Suo Motu) Vs. Union of India] (DB)...698
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SITYRT YT 17 (2005 HT 53) — /@ — WIFETT — =BT 21 (37
B4 (g drel) fa. gfa= «ifw sfeam) (DB)...698

Electricity Act (36 of 2003), Section 86(1)(f) — See — Arbitration and
Conciliation Act, 1996, Section 11(6) & 21 |Chief General Manager (IPC) MP
Power Trading Co. Ltd. Vs. Narmada Equipments Pvt. Ltd.] (SC)...604

fagga Iferf=9 (2003 T 36), €T 86(1)(f) — T@ — HATEARIY 3IX Yooz
SIferfrg, 1996, €177 11(6) T 21 (A% SR AR (RMSURA) g oY ufaw T
% for. fa. eier sfaaui= ut. for) (SO)...604

Electricity Act (36 of 2003), Section 86(1)(f) & 174 — See — Arbitration
and Conciliation Act, 1996, Section 11(6) [Chief General Manager (IPC) MP
Power Trading Co. Ltd. Vs. Narmada Equipments Pvt. Ltd.] (SC)...604

fagga SIferfra9 (2003 &7 36), €17 86(1)(f) T 174 — }@ — ATEFwR 3%
qoag 3Ifefr4, 1996, €1RT 11(6) (A% SRl AR (AMFIRA) wa df diaw ST
% for. fa. ier sfaausi= ur. for) (SO)...604

Entertainment Duty and Advertisements Tax Act, M.P. (30 of 1936),
Section 2(f) — Proprietor — Executive Instructions — Held — In absence of any
definition of “proprietor/swami” in executive directions/policy, the
definition must be traced from main enactment — Definition contained in
parent Act of 1936 must be the basis for determination — No executive
instructions can prevail or assign a different meaning than the meaning
provided in parent Act. [Satyam Cineplexes Ltd. (M/s) Vs. State of M.P.]

(DB)...642

HAINGIT Yo IV [Aa197 BV 194, 9.9, (1936 BT 30), €177 2(f) —
glgvigeYy — drdulfad sigeer — sifafeiRa — sdufas fden /Afa 9
il @) fedl aRwrar @) srguRerfa #, aRurer &1 e sifEfafid 9 gar
ST A1f3Y — JGERYT =g 1936 B Yol AMARA 4 sfafdse aRamr ¢ smemr
BT AR — $Is dRIUTAS AT AREE! TL1 81 GoHar a1 ga iferrr o
Susfera sref & srermar v =1 sref ) < w@war | (Fww RAaw fa. (@) fa.
H.Y9. ) (DB)...642

Entertainment Duty and Advertisements Tax Act, M.P. (30 of 1936),
Section 2(f) — Proprietor — Exemption of Tax — Entitlement — Held — Definition
of “proprietor” covers a person responsible for the time being or an incharge
of management of the entertainment — Petitioner/lessee entitled to get benefit
of exemption of Entertainment Tax — Impugned order set aside — Petition
allowed. [Satyam Cineplexes Ltd. (M/s) Vs. State of M.P.] (DB)...642
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TTINGTT Yo IV faary & S99, 9.9. (1936 &7 30), €1~7 2(f) —
@il — &v § ge — gwerd — AR — w@rll’ &1 gy 4 g
Icarerl AfFa a1 7R & gdE ST YA AresIfad @ — I / ucerfa
HARGA B DI 8L T @l YT &)1 D 1Y HaR — e fa e U —
Fifaet 4R | (T RFadw fa. (7)) fa. 7.9, 7s7) (DB)...642

Entertainment Duty and Advertisements Tax Act, M.P. (30 of 1936),
Section 2(f) & 7 — Exemption of Tax — Criteria — Held — Section 7 which
empowers government to exercise power of exemption is related to “any
entertainment” or “clause of entertainment” and is not aimed towards the
“owner” or “applicant” who preferred application for construction of
shopping mall or multiplex. [Satyam Cineplexes Ltd. (M/s) Vs. State of M.P.|

(DB)...642

IV b IV [AsTaT BV SfEfIH, 9.9. (1936 &7 30), &II%7T 2(f) T 7
— &v ¥ g — A1gqve — JMfEiRA — aRT 7 9 WER & BT 3 wfdd &1
AT B3 B forg werda el 2, ool wRse a1 waRed o1 @s’ | 9efta
2 SR WU A A1 Aedididd & fAfor 2 < UId -+ arel Hiferd” A1
"ATATH DY AR aAfera =12 | (e Rmwradw fa. (7)) fa. 9.9, =)

(DB)...642

Epidemic Diseases Act, (3 of 1897) — See — Constitution — Article 21 [In
Reference (Suo Motu) Vs. Union of India] (DB)...698
BT 9, (1897 &1 3) — 7@ — WIAET — =BT 21 (39 3%~

(g #rel) fa. gfaae sifw gfean) (DB)...698

Evidence Act (1 of 1872), Section 25 — See — Narcotic Drugs and
Psychotropic Substances Act, 1985, Section 53 & 67 [Ramniwas Vs. State of

M.P.] ... 157
7e TSI (1872 &7 1), €T 25 — @ — ¥qIY® 19T 3% F7:797d1
geref siferfaae, 1985, €17 53 T 67 (Rvfwary fa. 9.9, I1571) ..757

Interpretation of Statutes — Principle — Held — If a statute prescribes a
thing to be done in a particular manner, it has to be done in the same manner
and other methods are forbidden. [State of M.P. Vs. Vishnu Prasad Maran]|

(DB)...614

sI7l &7 (daT — Rigia - aifeEiRa — afe & e fad ol 31
s faf¥re adfie | foar o fafea oxar 2, o s s Ofa | fear s
Frfey a1 3 adie Mg 2 | (.Y, rsa fa. fawy garg |Re) (DB)...614
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Land Revenue Code, M.P. (20 of 1959), Section 31 & 178(1) — “Any
Proceedings” — Interpretation — Held — Words “any proceedings” in Section
31 would not include any proceedings involving the question of title of
parties. [Ranjit @ Bhaiyu Mohite Vs. Smt. Nandita Singh]| G727

g VIoTed Hledl, HH. (1959 &T 20), €RT 31 T 178(1) — “'HIg I
srRfaifear” — fada7 — afifaaiRd — oRT 31 ¥ s “$is ff sfarfzar o
Y I H sriarfRar wIwfie a8 s forad veeRl @ 86 &1 Y3 Jadw

Bl | (Fofia sw Ay wifaad fa. sfercdy sifear Riw) .727
Land Revenue Code, M.P. (20 0f 1959), Section 110 — See — Constitution

—Article 227 [Ranjit @ Bhaiyu Mohite Vs. Smt. Nandita Singh]| G727
9 RToTed Aledl, 4. (1959 &7 20), &TIRT 110 — @ — HIIETT — BT

227 (5fra Sw A3 AifEd fa. sfierchy Ffear Rig) ..727

Land Revenue Code, M.P. (20 0f 1959), Section 110 & 178(1) —Mutation
on Ground of “Will” — Acquisition of Right & Question of Title — Jurisdiction —
Held — “Acquisition of right” is a crucial aspect to be kept in mind while
deciding application u/S 110 of Code — Question of determination of title and
adjudication of correctness and genuineness of “Will” is beyond jurisdiction
of revenue authorities — It has to be adjudicated by Civil Court — Impugned
orders set aside — Petition disposed. [Ranjit @ Bhaiyu Mohite Vs. Smt.
Nandita Singh] G727

g XTovqd dledl, T4, (1959 &T 20), &RT 110 T 178(1) — “Tega” &
3ITETTY GV TTHATANYT — JIfEIBIN &7 375 86 BT §37 — AfeH1Rar — srfiferiRa
— "IfreR &1 3ot=, AfRdr H) &RT 110 & (A d A &1 fafvaa s
I A 4 @ O 9rdl Ua fFo1fae uge] @ — 8@ @ IATHRT BT Y qf
gId” @ gdr AR aRdfdedr b1 ArEAfvias ored griereiRal et
AIfTHIRAT @ R 8 — Rufad ey gRT sae1 =arafavias fear s=m arfae —
&I AT e U — ATFaST PRI | (F5fia S Ay Aifed fa. shwh Ffear
IGE) .727

Legal Maxim — “us res magis valeat quam pereat” — Discussed and
explained. [Government of Maharashtra (Water Resources Department)
Represented by Executive Engineer Vs. M/s Borse Brothers Engineers &
Contractors Pvt. Ltd.] (SC)...557

fafered g3 — “sar=g | a7 @&eAr sreer ¢ — fadfad vd wse fear
T | (T e 3Tt weRTg (dier Rl fsurda=) grr yReaygfea gohfer
fa. 9. 99 gad gShfad vos o o urfer) (SO)...557
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Limitation Act (36 0f 1963), Section 3(1) — Bar of Limitation — Held — It
is for Court to find out as to whether appeal is within limitation or not—There
is no law that in case if question of limitation is not raised at the earliest, then
it cannot be considered at a later stage. [Madhu Morya (Ku.) Vs. State of
M.P.] ...627

gRAIAT SR (1963 @ 36), €I1%T 3(1) — TGRT &7 Tuf7 — sfifaeiRa

— I8 STy © fog @ f uar avma fo qam srdier uRfr @ Hfiav 2 srerar =&
— Ot i fafer =Y @ fob afe oA & gz &) shrerar 9@ 1Y Serar mar 2,
a9 99 IR 916 @ Ush¥ W faar 21 fear s aaar | (Ag w1 (4.) fa. 9.9, 7<3)
...027

Limitation Act (36 of 1963), Section 5 & 29(2) — See — Arbitration and
Conciliation Act, 1996, Section 37 & 43 [Government of Maharashtra (Water
Resources Department) Represented by Executive Engineer Vs. M/s Borse
Brothers Engineers & Contractors Pvt. Ltd.] (SC)...557

g I (1963 &T 36), €TI’T 5 T 29(2) — <@ — #ATEweH 3jiv
qag Sifeifra4, 1996, €IRT 37 43 (T dew ARy (e Rardws
feurdae) grr tiGayfed Soiifar fa. & 99 9 SOl uos srgaed
ut.far) (SC)...557

Limitation Act (36 of 1963), Article 116 & 117 & Section 5 — See —
Arbitration and Conciliation Act, 1996, Section 34 & 37 |Government of
Maharashtra (Water Resources Department) Represented by Executive

Engineer Vs. M/s Borse Brothers Engineers & Contractors Pvt. Ltd.]
(SC)...557

gRerar S (1963 &7 36), 3205 116 T 117 T &IRT 5 — @ —
qregeey v Goag SIfEfIH, 1996, €RT 34 q 37 (MH ¢ 3% HeRIg (dfex
Rurdw fsurdaw) g tRvagfea sShiffrar fa 3. 9@ g Sofifad gos
FT ged yrfr) (SC)...557

Mines and Minerals (Development and Regulation) Act (67 of 1957),
Section 4(1) & 21(1), Penal Code (45 of 1860), Section 379 and Criminal
Procedure Code, 1973 (2 of 1974), Section 451 & 457 — Release of Seized
Vehicle — Held — Unless owner of vehicle permits, no driver can transport
sand by owner's vehicle — Petitioner (registered owner of vehicle) deposited
penalty which prima facie reflects his consent rather non-rebuttal by him
shows implied consent — Mere submission of royalty cannot absolve
petitioner from his liability — Courts below rightly rejected application filed
u/S 451 & 457 Cr.P.C. — Application dismissed. [Makhan Prajapati Vs. State
of M.P.] ... 761
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G 31V @fror (fawra siiv fafaaa) siferfas (1957 #167), aRT 4(1) @
21(1), Tv€ HIedT (1860 &7 45), &IIRT 379 V4 Vs HiHAT Wiedl, 1973 (1974 &1
2), &IRT 451 T 457 — Ssag<T1 qre< &1 (Ayfaq — sfifeiRa — 59 a& ared &1
w@rfl 3gAafd 7 < SIS ared Ardd, WRN @ 918 9 ¥ &I uRkdsd T8 R
bl — AT (9787 @71 Yoflgd warHl) 3 ARG STHT DI, Sl Y2 gEAT SHDI
qrfe yfafifda aear @ afed SU® g1 @ A fbar wrr faaféra awfy
qErar @ — A (A U ST, AT Bl ISP TR A ad A8] Hedl —
el <IrAaTeAl | 9RT 451 9 457 .U, $ AT UK ATdGA Bl Sfad ©U A
RIS far — smaeq wilRs | (AreE gwmafa f3. 9.9, e7) ...761

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Sections
8,15 & 29— See— Criminal Procedure Code, 1973, Section 439 [Ramniwas Vs.
State of M.P.] .. 757

wras Srer v agwrdt ygref JifeifaaT (1985 &7 61), ETRIY 8, 15 T
29 — }W@ — qUE UFHIT Wiadl, 1973, &TIRT 439 Rfara fa. vy =) ...757

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section
53 & 67 and Evidence Act (1 of 1872), Section 25 — “Officers” — Confessional
Statement of Accused — Held — Apex Court concluded that “Officers” u/S 53
are “Police Officers” within meaning of Section 25 of Evidence Act —
Confessional statement made to them would be barred u/S 25 of Evidence
Act — Statement recorded u/S 67 cannot be used as confessional statement in
the trial under the 1985 Act. [Ramniwas Vs. State of M.P.] 157

argd 3NSIEr i FI-gard) ygref Siferfa (1985 #7 61), €T 53 T 67
vq "Ieq SifEfgH (1872 &1 1), €INT 25 — “SIfEIBIRIOT” — SIfHgad &7 dvdlala
w7 — AtafEiRa — waf=za = 3 s fear & g~ 53 @ siasfa
IAfIHRITOT, Wie AR &Y aRT 25 @ Jrerfwwta gfera sifrer T @ —
S faan mar wxdfigfa doF, wiew arfiifaw @ arT 25 @ siavfa afsta s —
ORI 67 ® JAcid JAMFARIT B &1 ST GBI B & wU 4§ 1985 B
ftrfram @ siaefa faarer # 9 forar < w&ar | (kmfara fa. 9.9, w9)...757

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section
67 — Confessional Statement — Held — Statement made by co-accused and
confessional statement of accused are not admissible in law and cannot be
taken into account to convict an accused under NDPS Act. [Ramniwas Vs.
State of ML.P.] . 7157

warge N9fer iy Fgardl yeref sifefaas (1985 &7 61), €IRT 67 —
aedigla so — sififeaiRa — wsafrgad gRT far 131 o v iftrgaa a1
gedigfa dorq fafer 4 yrgag 21 @ a2 Afgad i w@rasd iufer iR F7.y9rd
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yeret ftrfeaw @ Ifavia <ufig &xa @ fou faar & 9 ford <im 9&d |
Rmfrar fa. 7.9, 59) ..757

Official Language Act, M.P, 1957 (5 of 1958) — Hindi Version — Held —
After enactment of M.P. Official Language Act, 1957, the Hindi version
published must be relied upon in case of any doubt. [Satyam Cineplexes Ltd.
(M/s) Vs. State of M.P.] (DB)...642

RTSTHTST S99, 4.9, 1957 (1958 &7 5) — fe-<1 eaweor — fifaeiRa
— A.Y. ATESH ATST A= 1957 o1 Al gearq, fedr dera o Rafa
H, gH1l¥ra = desvor i faga fear san =nfee | (Fam R fo.
(®) fa. 7.9 3rs7) (DB)...642

Penal Code (45 of 1860), Sections 294, 323 & 506/34 — See — Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989, Sections
3(2)(va), 18 & 18-A|Anil Patel Vs. State of M.P.] ... 746

TUS Hledr (1860 ®T 45), ETIRIV 294, 323 9 506,/34 — @@ — 3glad
aifar S7iv srgefaa ot (Ercrare Farwer) e, 1989, &R1Y 3(2)(va),
18 T 18—A (31fal e fa. 9.9, =) ...746

Penal Code (45 of 1860), Section 379 — See — Mines and Minerals
(Development and Regulation) Act, 1957, Section 4(1) & 21(1) [Makhan
Prajapati Vs. State of ML.P.] ...761

QUS Ufadr (1860 &T 45), €TIRT 379 — &@ — @I 3N @f+or (fawrw siv
faferaa=) siferf-ra4, 1957, &RT 4(1) T 21(1) (Wra= gy<iafa fa. 7.9, w9) ...761

Practice — Act/Rules/Executive instructions — Conflict — Held — If there
exists any conflict between provisions of Act and the provisions of Rules or
executive instructions, the former will prevail. [Satyam Cineplexes Ltd.
(M/s) Vs. State of M.P.] (DB)...642

ygfa — sifefaw /(a9 / srdutfera srgaer — favre — afeiRa —
Ife afrfrm @ Sudel vd el & Susdl srEr sriufas sgael & 9=
Pig faRig faemE 2, ydaia Aafdrrdl s | (I Rimees fa. () fa 5,
Y. X15Y) (DB)...642

Practice — Public Orders — Object & Validity — Held — Validity of order
of statutory authority must be judged on basis of grounds mentioned therein
and it cannot be supported by assigning different reasons in the Court by
filing counter affidavit — Public orders made by public authorities are meant
to have public effect and are intended to affect the actings and conduct of
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those to whom they are addressed and must be construed objectively with
reference to language used in the order itself. [Satyam Cineplexes Ltd. (M/s)
Vs. State of M.P.] (DB)...642

ygld — @@ 319 — 8geed g faftrm—=ar — afafeiRa — &
UTfererY & 3y &) fafrmm=aar &1 favfa S Sfeafaa smaRY ux smenfRa
BI9T ATfey a1 S9 yfd 2rverds yxgdiaxvl gR1 - 9 =1 SRoT @R
wwfda = foar o daar — e gTiSeRAl gRT {5 1 de e &f did
gHTd 4T i faa @ vd fore deifera foar ram 8, S91a +ral v Smarvr &l
T HRAT ARG © TAT W AR H YYad |19 & HeH A axgfis wu A
Jrafaast o ET 9rfey | (G R fa. () fa. 9.9 3wa)  (DB)...642

Prevention of Corruption Act (49 of 1988), Sections 13(1)(e), 13(2) & 19
—See — Criminal Procedure Code, 1973, Section 156(3) & 173(3) [Bhupendra
Singh Vs. State of M.P.] (DB)...764

YECTFIN (11T SIfSIf-ra (1988 ®T 49), &TIRTY 13(1)(e), 13(2) T 19 — 7@
— qUS JIHIT Hledl, 1973, &IRT 156(3)  173(3) (U= e fa. 7.9. 7159)
(DB)...764

Protection of Human Rights Act, 1993 (10 of 1994), Section 2(d) and
Constitution — Article 21 — Human Rights — Held — Section 2(d) defines
“human rights” to mean “the rights relating to life, liberty, equality and
dignity of individual guaranteed by Constitution or embodied in
International Covenants and enforceable by Courts in India” — Right to
health and medical care is one of the facets enshrined under Article 21 of
Constitution. [In Reference (Suo Motu) Vs. Union of India] (DB)...698

qI9q ITErBIN GVeTT T4, 1993 (1994 &7 10), €TRT 2(d) VT Glaem=
— 3geBT 21 — FFEGNEHIR — AMFEIRT — arT 2(d) ¥ 999 A¥BR” |
“YToT, Tad AT, FHIEGT 3R Afed & TR @ Sfia 09 ftrer fda & o
%fe g1 yamd 6 A € a1 siarsd i ydfacren # wf+fase siiv wra
H ATl §RT Uqd+ 87 — WRey U4 fafecar aar &1 iR wfyem= «
ITWT 21 & Iavd yfassIfa sqgasil § 4 s 2 | (39 w4 (¥ #rel) fa,
I siiw gfsarn) (DB)...698

Sand (Mining, Transportation, Storage and Trading) Rules, M.P,, 2019,
Rule 20(2) — Enquiry — Opportunity of Hearing — Held — Enquiry under Rule
20(2) is necessary with regard to three factors, i.e. mineral being sand or not,
whether alleged offender holds valid ETP and quantity transported is more
than quantity mentioned in ETP or not — Enquiry cannot be unilateral and
reasonable opportunity of hearing has to be afforded regarding above three
aspects — Impugned order passed without affording reasonable opportunity
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of hearing to petitioner, hence quashed — Collector directed to pass a fresh
order after affording reasonable opportunity of hearing — Petition allowed.
[Surendra Kumar Shivhare Vs. State of M.P.] (DB)...668

¥T (@, YRa8+, ¥USIRYT U9 JIUR) 99, 9.9., 2019, 799 20(2) —
o — §a4d1g &7 3w — AREiRa — A% 20(2) @ siavia onia, 79 IRSI
® A9 A Iavasd ®, Ui, @i ¥a 2 srerar 8, Fr S A Rl @
g faftrm=r S AN Edaeiffe giaud i) 2 AR a1 uRass & 13
qrr, 3.0 ¥ SfeaRaa ar=am @ 3ifere @ srerar 98 — Sid Yhaxwl -18) 8l
Had! dAT SURIFT A9 USall & A9 § YAd1s &I JfFagaa aux ya foar
ST ATy — e fid anaer, rdl oI GAdrs T JfFagad aux us fd fa=m
qiRd far 1T 3ra: AN fSd — deldex I gaars &1 JfFagad faux U
H © gTErd, 13 RR @ Ay uiRa & & fog e Ra fear war — afaer
AR | (7= HuR Raw 3. 9.9, 7rew) (DB)...668

Sand (Mining, Transportation, Storage and Trading) Rules, M.P,, 2019,
Rule 20(2) & 20(3), Proviso — Compounding & Penalty — Powers of Collector —
Held — If illegal transporter fails to come forward to seek compounding,
despite being intimated about his right to compound the offence, Collector is
left with no option but to impose penalty in terms of table in Rule 20 — If
illegal transporter comes forward seeking compounding then Collector has
to pass a compounding order as per table in Rule 20, without any discretion
to refuse compound or to reduce/enhance the compounding fee prescribed.
[Surendra Kumar Shivhare Vs. State of M.P.] (DB)...668

T (@7, 9Ras+, ¥UsSINVT U9 J19R) 494, 7.9., 2019, 97 20(2) T
20(3), URq® — FHT g IRT — Heldev ol wfaayr — afufeaiRa — afe s@dg
IRATE® AR & WA B U AGR & IR d IW Yaa &y o >
9199[q 98 A 18 ¥ AMA I H A% gIdT 8, 9 doldex & urd foraH
20 ¥ & 7 aifersT & el § wRa aftRifa a9 @ Rar #1 fAeer a8
gad1 — Afs 3de yRares IHT ared gY AT ATAl &, 99 doldex I 0T A
SHR $3A AT fafed o9 o geH /9eH o Sl fdsifter & fa=r,
20 # <Y 73 AIfIPT & FTUR I AT UIRT AT 81T | (Y= FAR Rraar
fa. 7.9, 159) (DB)...668

Sand (Mining, Transportation, Storage and Trading) Rules, M.P,, 2019,
Rule 20(2) & 20(3), Proviso — Opportunity of Hearing — Concept — Discussed
and explained. [Surendra Kumar Shivhare Vs. State of M.P.] (DB)...668

T (@17, yRde+, FUvSKYT U9 I9KR) 494, 7.9, 2019, (97 20(2) T
20(3), Y& — GA9IE BT IdGY — Aheqd-T — fadfd vd e &) 1 | ([R—=
HIR Rras fa. 9.9, 3153) (DB)...668



29 INDEX

Sand (Mining, Transportation, Storage and Trading) Rules, M.P,, 2019,
Rule 20(2) & 20(3), Proviso — Opportunity of Hearing — Held — Concept of
reasonable opportunity contained in proviso placed at the end of Rule 20(3)
is squarely applicable to Rule 20(2) also. [Surendra Kumar Shivhare Vs.
State of M.P.] (DB)...668

T (@11, Rae-, YUSNUT U9 I9KR) 499, 7.9, 2019, 797 20(2)
20(3), vq@® — GAaIs &1 quv — AEiRT — FRET 20(3) & sfd | A W
R® d sidafdse Jfaayad @R 3 Aheur, €Yol wu | R 20(2) &1+
AR Eidl 2 | (GR== $aR R 3. 7.9 7<) (DB)...668

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act
(33 of 1989), Section 3(1)(r) & 3(1)(s) — Expression “Public Place” & “Public
View”—Discussed and Explained. [Anil Patel Vs. State of M.P.] ... 746

srg¥faa sifa silv sggfaa weronfa (@regran fareer) sifefa (1989
@7 33), &TRT 3(1)(r) T 3(1)(5) — 3if¥reafada “ardvifia w1 7 “'ell@d gficmay”
— faafaa vd wuse foar | @ife vea fa. 7.y, ) ...746

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act
(33 of 1989), Section 3(1)(r) & 3(1)(s) — Intention — Held — Apex Court
concluded that under 1989 Act, offence is not established merely on fact that
informant is a member of SC/ST unless there is an intention to humiliate a
member of such community — Even for offence u/S 3(1)(s), condition
precedent is intention of accused to commit offence against person of SC/ST
community. [Anil Patel Vs. State of M.P.] ... 746

srgqfaa sfa siiv srgygfaa saenfa (remrar f[arer) sfEfaT (1989
&7 33), &%7T 3(1)(F) T 3(1)6) — ey — AftafaiRa — wafza <@ 3
frrewffa fear fe 1989 & arfSifeam & siafa, sruxTe, A7 59 929 UR iU
&Y grar f Y1 39 a1, AN /AT & (H e 8 o9 dd b Iad
WIS & G $I 4T @ &1 ey 9 81 — I8 @ & arT 3(1)(s) &
A IAURTY B, 3191 /3A.GL.G. G & Afdd & fd6g AU SIRT HRA
@ forq AIfRyaa &1 3mery gRI|Td ord 2 | (31frel uee f3. 9.9, 315) ...746

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act
(33 0f 1989), Sections 3(1)(r), 3(1)(s), 18 & 18-A and Criminal Procedure Code,
1973 (2 of 1974), Section 41(1)(b)(ii) — Anticipatory Bail Application —
Maintainability — Held — As per FIR, incident alleged to be happened at open
farm in public view — Appellants intentionally insulted complainant abusing
on his caste — Accused and complainant live in same village, accused were
well aware of caste of complainant — Prima facie, intention of appellant is to
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humiliate/insult the complainant — Bar u/S 18 and 18-A is attracted —
Anticipatory bail application not maintainable — Direction regarding
procedure of arrest enumerated — Appeal disposed. [Anil Patel Vs. State of
M.P.] ... 746

srgqfara sfa siiv sgyfaa aernfa (@rerar far) sifEf=aa (1989

@7 33), €T%TV 3(1)(F). 3(1)(). 18 T 18—A VT TUe HfHAT Wlfedl, 1973 (1974 &1
2), &°T 41(1)(b) (i) — 37 STATTT BT 3MdTT — ylyvftgar — afafvetRa —
YoH AT URAST & IJUR, M i¥a wu 9 e, die gfc=R gd wri
wR "fed g3 — diarefinor 9 aRardl @1 S« Srfa wr sif¥ee e didaar
Imeryd® srifa fear — afrgaa &k uRardt v & g & w=d €,
sfrgaTer, uRardl @1 Sfa @ 9elifa sawa of — e g, srdieneff &1
arera gRardt &1 “frar fe@m T / S9urfa &A1 97 — 9RT 18 9 18—A @ 3fdvid
ot e giar @ — IRy SHFEd &1 3dsa uivefi 98 — RRuar) a1
gfear dqel e yfvra 6 R — srdia AR d | (3ifrar ue e fa. 7.y, wrs3)
...746

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act
(33 0f'1989), Sections 3(2)(va), 18 & 18-A and Penal Code (45 of 1860), Sections
294, 323 & 506/34 — Bailable Offences — Held — Offence u/S 3(2)(va) of 1989
Act is punishable with same punishment for offence under IPC — Appellants
facing allegation u/S 323 and 506 which are specified in Schedule of offence
u/S 3(2)(va) of 1989 Act and which are not having punishment of more than 3
years in IPC, same be treated as bailable in nature — When offences are
bailable in nature and need for anticipatory bail does not arise, Section 18
and 18-Ais not applicable. [Anil Patel Vs. State of M.P.| ... 746

srg¥faa sifa siiv sy sronfa (3regran fAareer) siferf=a (1989
&7 33), &IV 3(2)(va), 18 T 18—A VT TUE AT (1860 BT 45), TRV 294, 323
506 /34 — STATTARI 3rqvrer — AfAfaeiRa — 1989 AfSrfray ) R 3(2)(va) &
Jaid UMY, GHM s A TUSHI B o b Wi, @ Faifd sruvy —
rfrerreffarer, eRT 323 9 506 & AT AMNHAT BT ATHAT R T2 & oll fb 1989
@ AR @Y aRT 3(2)(va) & JAafa sruRme @ gy 7 fafafds fed ma &
IR forgd fog w19, 7 3 9 9 3iftre gve & 2, S SHFEd 9wy &1
AT SR — SI9 3[URTE SHATAII 96T @ 8 AR AMAHT STHFT DT AmaeadHdl
I~ g1 BIcll, ©IRT 18 9 18—A AN <181 BIdl © | (3ifal U e fa. 7.9, 15)
... 746

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act
(33 0f 1989), Section 18 & 18-A—Anticipatory Bail Application — Maintainability
— Held — Apex Court concluded that if complaint does not make out prima
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facie case for applicability of provisions of 1989 Act, bar created by Section
18 and 18-A shall notbe applied. [Anil Patel Vs. State of M.P.] ... 746

srg¥faa sifa silv sggfaa weronfa (@regrar fareer) sifefa (1989
@ 33), €TI%T 18 T 18—A — 31T THIIT BT 3Md T — ghyvfgar — siffaifRa —
wal=a =marad A fFrsfa fear & 1989 aftifaw & Sudel 9 yarsgar 2q
Ife uRare ¥ Yo gecar YHIoT 981 9147 8, 9RT 18 9 18—A §RT §ford s+
<y =&Y g | (@rfe udd fa. 7.y, wrs) ...746

Securitization and Reconstruction of Financial Assets and Enforcement
of Security Interest (SARFAESI) Act, (54 0of 2002), Sections 13(4), 14 & 17 and
Constitution — Article 226/227 — Alternate Remedy of Appeal — Maintainability
of Petition — Held — Section 14 is one of the mode of taking over possession of
secured asset — Action u/S 14 constitutes an action taken after the stage of
Section 13(4) thus, against such action, remedy of appeal u/S 17 before DRT
is available — Petition dismissed. [Madan Mohan Shrivastava Vs. Additional
District Magistrate (South) Bhopal] (DB)...683

facdi sRaal &1 giasgfaaver siv yifaT a=ir gfasgfa fea &1 yad=
(SARFAESI) SIfEIf=7, (2002 #T 54), €TV 13(4), 14 G 17 U9 WIIET — 326057
226 /227 — e BT dBlcyd YN — gifasr &1 giyvfyar — affseiRa —
&IRT 14, Ufava TRTAT BT Beall o1 D1 P A 2 — &IRT 14 B ATd SRATS,
€RT 13(4) ® UHH & YA &) 1§ HRATS ST Bl 2 3, SId HRATS D
fawg, 70T Il BT & a¥eT IRT 17 & AT Ifiel BT SUAR U 2
— Iifaer @R | (W Ared sfiardag fa. vfsya feRgae afvrge ([rse)
HTer) (DB)...683

Service Law — Appointment — Held — If all candidates were having
similar qualification, respondents should have looked into provisions for
giving preference — As petitioner was entitled for preference being a spinster
of 30 years, respondents should not have looked into the marks obtained by
them in Higher Secondary/Inter examination — Appointment of petitioner
wrongly cancelled — Impugned order set aside — Petition allowed. [Madhu
Morya (Ku.) Vs. State of M..P.] ...0627

dar fafer — fagfaa — aiffeaiRa — afe af s=afefan &) |ur sigar
ofl, 3Rt I @ forg yaefror &1 Sussl 4 qw@er arfey o — e A e
30 a¥ffy sifaarfaar 81 @ A1 3RrardH+ 2q edar ofl, yrfh & S9a grRT
Sod WS /3SR W&l A YT APl Pl 481 <@+ ARy AT — AT B
fFrgfea ora wu @ e a1 18 — e fa s sk — It d9R | (9
| (45.) fa. 7.9, 33) ...627
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Service Law — Appointment — Policy Guidelines — Applicability — Held —
Petitioner appointed on 12.06.2007 when policy dated 27.05.2006 was in
force — New policy came on 10.07.2007 — Since appointment of petitioner was
made prior to coming into force of new policy dated 10.07.2007, case of
petitioner has to be considered as per guidelines dated 27.05.2006. [Madhu
Morya (Ku.) Vs. State of M.P.] ...027

war fafer — fAgfaa — Aifar feenfacder — gaisgar — sitifaiRa — arh
P frrgfad 12.06.2007 @ oft w9 fifar f&=Tifed 27.05.2006 guTdl off — =AY ife
10.07.2007 &I 3R — e Arh B fFgfaa, =N Nfer f&=ifea 10.07.2007 ywrd
B 4 gd o) 78 oft, Il & gyl &1 faaR 27.05.2006 @ feenfadem &
IR fooar s g | (g 6 (9,) fa. 7.9, <e3) ...627

Service Law — Dismissal on Ground of Conviction — Moral Turpitude —
Held — Petitioner was convicted on allegation that he and co-accused
wrongfully restrained and assaulted the complainant by fists and blows —
Causing bodily injury would not involve moral turpitude — Mere ground of
conviction, not sufficient to dismiss him from service — Impugned order set
aside — Reinstatement directed — Petition allowed. [Jagdish Singh Jatav Vs.
State of M..P.| ...637

dar fafer — qhofifa & smene uv ya=gfa — fas srerar— sififeiRa
— gl 3 39 AP W ulig fHar 1 o & ¥ aon gg—afRyad A
IRATE B WY dwg [HAT AR Al & gadl 4 91 faar — arkiRs ale
BIRT B3 A Afd® srermar Sauw 181 s — 93 JIuRifE &1 ATER S9 Aa1
4 yeYd &) @ oIy ugiw 981 — snafid maer ured — 98Td &+ & foy
frefRra faar wam — arfereT doR | (Srdier Rig oirea fa. 7.9, ) ...637

Service Law — Enquiry Report & Disciplinary Authority — Held — Apex
Court concluded that findings of Enquiry Officer are not binding on
disciplinary authority — Authority can disagree with findings of Enquiry
Officer on basis of material available on record but it should prepare a note
of disagreement on basis of evidence and furnish the same to employee to
enable him to show cause against the same. [State of M.P. Vs. Vishnu Prasad
Maran] (DB)...614

dar fafer — wirg yfadeT a srgemarcd gifder — afifeaiRa —
Halod <A1 A I8 Freeiia fear 2 f& s aftrer & ey srgemarcT®
USRI 4R IEaaRI 8] 8 — UTSrar) fie™ U Sy« Arifl & JMER W)
ST B & Frshul & A1eT 3RT8Hd 81 Gdhdl 8 oifdd S A1ed & 3R UR
AT BT TP fewor GAR HIAT AT TAT 39 HHARNT Bl YSTH HRAT T8y
a1fd 98 I ST HIRVT ST IS | (7.9 7roF fa. fawy yarg A=) (DB)...614
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Service Law — Limitation for Appeal — Held — In guidelines dated
27.05.2006, no period of limitation was provided for filing an appeal — Appeal
filed by respondent-5 should not have been dismissed as time barred.
[Madhu Morya (Ku.) Vs. State of M.P.] ...627

war fafer — srdter 8q gReiar — aiffetRa — feenfader fa=ie 27.05.
2006 H, U 3Tl YA DR o Dls URAHT afer Iudfera 181 &1 13 off —
ggeff—5 §RT URgd 31didl Bl ¥ afold 811 & AR WR WIS 781 fHar Si=n
Tifey or | (g W (4.) fa. 9.9. 77) ...627

Service Law — Policy Guidelines — Retrospective Operation — Held —
Guidelines are executive instructions and are always prospective in
operation until and unless they are made retrospective specifically — Nothing
in the new guidelines to indicate that they were made retrospective in
operation. [Madhu Morya (Ku.) Vs. State of M.P.| ...627

war fafer — Afa femfacer — gaaef! gadT — aifaiRa — fenfade,
Frfufas g 8ld ¥ 3R yads ¥ wdq wfasaef i @ 99 9@ & 5=
fafifds w9 4 Yaaeh 8 g9 ™1 2 — 1 feentrden 4 a8 g @ fag

$B T8I fb 3T yad= ¥ qaae garar wam on | (qg w9 (3) 3. 9.9, I=9)
...627

Service Law — Retiral Dues — Delayed Payment — Interest — Held —
Unnecessary, unexplained and unreasonable delay in conducting enquiry
and imposition of punishment became reason for delayed payment of retiral
dues — Delay is solely attributable to department and employee cannot be
blamed for it — Employer is bound to pay interest. [State of M.P. Vs. Vishnu
Prasad Maran]| (DB)...614

War fafer — daifagfea 9% — faerfda qrarT — sgror - afafaifRa —

SI1d [T SR dAT §vs ARG R H 3T JaTAP, IJFA™T qAT A fad
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fa¥mT S 94T ST AHdr @ 9T HHAN) B 39 v I T2 SE’rAT W1 Ahdr
— FraTeaT Tt @ A Bg 9red @ | (A9, 5 3L fasy yare A9Re)

(DB)...614

The Commercial Courts, Commercial Division, Commercial Appellate
Division of High Courts Act, 2015 (4 of 2016), Section 13(1A) — Limitation —
Condonation of Delay — Held — Section 13(1A) only provides for a limitation
period of 60 days from date of judgment or order appealed against, without
further going into whether delay beyond this period can or cannot be
condoned. [Government of Maharashtra (Water Resources Department)
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Represented by Executive Engineer Vs. M/s Borse Brothers Engineers &
Contractors Pvt. Ltd.] (SC)...557

qIforfsy® ~rgTery, 3= Ty aiforfoqs gHarT 3R arforfogs e
THTT 3IfEIfr4, 2015 (2016 &7 4), €IRT 13(14) — GR¥HT - faciq & fory wr%Ht -
afifaeiRa — arT 13(1A) Fofa ar s e e fawg ardia &) 1€ 2, @) fafyr
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Jafe @ W fadq 91w fHar o aohar 2 ferar 921 fHar o 9aar | (TeH e Afe
TRy (dfex Rurdw feurda=) grr wRawyfea soiifar fa. 4. 9k9 a4
gofifrasd vvs s aed yr.far) (SO)...557

The Commercial Courts, Commercial Division, Commercial Appellate
Division of High Courts Act, 2015 (4 of 2016), Section 13(1A) — See —
Arbitration and Conciliation Act, 1996, Section 34 & 37 |[Government of
Maharashtra (Water Resources Department) Represented by Executive
Engineer Vs. M/s Borse Brothers Engineers & Contractors Pvt. Ltd.]|

(SC)...557

qIfoTfod s ~argrer, S=a <y arforfoas garT 3 arfrfoqs srdler

AT SIfEfI9, 2015 (2016 &7 4), &RT 13(14) — }@ — #ATEARIY 3IX Gadg

3T, 1996, €TNT 34 T 37 (T < 3w AeRTE (dfer R feurda=)
g1 efierayfea gohifr fa. %, 9k9 g9d Sofifrad vvs org 9ed urfar)

(SC)...557

The Commercial Courts, Commercial Division, Commercial Appellate
Division of High Courts Act, 2015 (4 0f 2016), Section 14 — Limitation — Held —
Though the object of expeditious disposal of appeals is laid down in Section
14 of the Act 0f 2015, the language of Section 14 makes it clear that the period
of six months spoken of is directory and not mandatory. [Government of
Maharashtra (Water Resources Department) Represented by Executive
Engineer Vs. M/s Borse Brothers Engineers & Contractors Pvt. Ltd.]

(SC)...557

qIfTfoas =Irarer, S=a <Ay qiforfoas garT v arforfoqs srdier

garT 99, 2015 (2016 @7 4), €RT 14 — gidar — siffeeEiRa — gefy
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s 2 3R 7 P smus | (e ¢ e ArRISg (afey Rards fsurda)
g1 tRGaygfea soifrR fa. 4. 9ik4 953 sofifrad gos s 9ed urfar)

(SC)...557
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Will — Burden of Proof — Held — Burden of proof is on the propounder
of “Will” — Even if “Will” is not challenged by anybody, still the propounder
of will has to discharge his burden — No decree can be passed even by Civil
Court merely on ground that respondents have chosen not to appear before it
or have failed to file their written statement. [Ranjit (@ Bhaiyu Mohite Vs.
Smt. Nandita Singh] G727

geflra — wqa &1 9w — AMEiRT — 99 &1 9R TfRaeal” )
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Farewell

HON'BLE MR. JUSTICE MOHAMMED FAHIM ANWAR

Born on April 05, 1959. Did M.Sc., LL.B. and joined Judicial Service on
November 06, 1985. Appointed as Civil Judge Class-1 on July 28, 1992. Posted as
Dy. Welfare Commissioner, Bhopal on deputation in November, 1992. Appointed
as C.J.M./A.C.J.M on June 05, 1996 and was posted as A.C.J.M, Gadarwara and
thereafter as C.J.M., Narsinghpur in the year 1997. Promoted as officiating
District Judge in Higher Judicial Service on November 05, 1997 and was posted
as [ ADJ, Mandsaur. Posted as ADJ, Khurai in the year 2001. Posted as ADJ and
Special Judge, N.D.P.S. Act at Gwalior in the year 2004. Was granted Selection
Grade Scale w.e.f. 26.02.2006. Posted as President, District Consumer Forum,
Rewa in the year 2007. Worked as Additional Welfare Commissioner, Bhopal Gas
Victims, Bhopal in the year 2011. Was granted Super Time Scale w.e.f.
15.04.2014. Posted as District & Sessions Judge, Hoshangabad in the year 2015.
Appointed as O.S.D., High Court of M.P., Jabalpur on March 01, 2017. Appointed
as Registrar General, High Court of M.P., Jabalpur on April 01, 2017. Sworn-in as
Judge ofthe High Court of Madhya Pradesh on June 19, 2018 and demitted Office
onApril 04,2021.

We, on behalf of The Indian Law Reports (M.P. Series) wish His
Lordship a healthy, happy and prosperous life.
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FAREWELL OVATION TO HON'BLE MR. JUSTICE
MOHAMMED FAHIM ANWAR, GIVEN ON 01.04.2021, IN THE
CONFERENCE HALL OF SOUTH BLOCK, HIGH COURT OF M.P.,
JABALPUR.

Hon'ble Mr. Justice Mohammad Rafiq, Chief Justice, bids farewell to
the demitting Judge :-

We have gathered here to bid an endearing farewell to Shri Justice
Mohammed Fahim Anwar, who is demitting office on attaining the age of
superannuation after successful tenure of about 35 years.

Shri Justice Anwar was born on 05 April 1959. After obtaining M.Sc. and
LL.B. degrees from Bhopal University, Bhopal, Shri Justice Anwar joined
Madhya Pradesh Judicial Service on 06 November 1985, when he was appointed
as Civil Judge, Class-II. On 28 July 1992, he was promoted as Civil Judge, Class-I
and thereafter on 05 June 1996 as C.J.M./A.CJM.. He was promoted as
officiating District Judge in Higher Judicial Service on 05.11.1997. Shri Justice
Anwar was granted Selection Grade Scale with effect from 26.02.2006 and Super
Time Scale with effect from 15.04.2014. While posted at Betul as Civil Judge,
Class-II, Justice Anwar discharged the duties of Secretary, Sarni Enquiry
Commission, Betul which was presided over by the then District & Sessions
Judge, Shri S.K. Chawla and Shri S.K. Chandel. In November 1992, Shri Justice
Anwar was posted as Deputy Welfare Commissioner, Bhopal. He also held the
posts of President, District Consumer Forum, Officiating Registrar and
Additional Welfare Commissioner, Bhopal Gas Victims, Bhopal and O.S.D.,
High Court of Madhya Pradesh at Jabalpur. Shri Justice Anwar also discharged
the duties as the Registrar General of the High Court of Madhya Pradesh with
effect from 01.04.2017 which position he held till his elevation as Judge of this
Court. During his tenure as Judicial Officer, he remained posted at different places
in the State namely Sehore, Betul, Bhainsdehi, Khachraud, Bhopal, Jora,
Gadarwara, Narsinghpur, Mandsaur, Khurai, Gwalior, Rewa, Hoshangabad and
Jabalpur.

Considering the vast experience treasured by Shri Justice Anwar in the
Judiciary, he was elevated as Judge of this High Court on 19.06.2018.

During his tenure as a Judge of Madhya Pradesh High Court, Justice
Anwar has disposed of large number of cases, which include Writ Petitions, First
Appeals, Second Appeals, Criminal Appeals, Criminal Revisions, Misc. Criminal
Cases, Misc. Appeals etc.. Justice Mohammed Fahim Anwar has dealt with Civil
and Criminal matters with equal proficiency. A number of his judgments are
shining the law journals of the State. The decisions rendered by him reflect his
knowledge of law and approach in tackling complex issues. Justice Anwar's
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contribution on Judicial and Administrative side has been very illustrative. He is
known for his soft and polite behavior and pleasant mannerism.

Shri Justice Anwar has successfully completed his tenure as a Judge of this
Court and has contributed to dispensation of justice to the real and needy people,
which by itselfis a great satisfaction to a Judge. Shri Justice Anwar had respect for
everyone, be it Judges or lawyers. He will always be remembered as a Judge
whose actions were always just, rational and reasonable.

I, on my behalf and on behalf of my esteemed sister and brother Judges
and the Registry of the High Court, wish Shri Justice Mohammed Fahim Anwar
and Mrs. Kokab Fahim a very happy, prosperous and glorious life ahead.

ShriR.K. Verma, Additional Advocate General, M.P., bids farewell :-

Today, we have assembled here to bid a farewell as well as extending our
best wishes to the Hon'ble Justice Shri Mohammed Fahim Anwar, upon his
retirement as a Judge of this Hon'ble High Court, who is to demit his office on 04
April 2021.

My Lord was born on 05 April 1959 at Sehore. Your Lordship joined in the
Judicial Service on 06 November 1985. My Lord was promoted as Civil Judge
Class-I on 28/07/1992 and as C.J.M. on 05.06.1996 and thereafter was promoted
as officiating District Judge in Higher Judicial Service on 05.11.1997. Thereafter,
My Lord was elevated as Judge of High Court of Madhya Pradesh on 19 June
2018. My Lord held various posts in different capacities in devotion hence, it is
not possible to give one's time to other spheres of life, while simultaneously
serving the judiciary thus post-retirement, Your Lordship would be having
enough time to focus on other aspects of life. We hope and trust that My Lord's
long experience of judicial service would be helpful to poor and needy persons
awaiting justice, who would visit for legal advice in the future.

I, on behalf of the State Government, Law Officers of the State and my
own behalf, convey our best wishes to Your Lordship for future endeavors. We
wish him good health and deep contentment with his accomplishments.

Thank you, Sir,
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Shri Raman Patel, President, High Court Bar Association, Jabalpur
bids farewell :-
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Shri Harpreet Singh Ruprah, Secretary, High Court Advocates' Bar
Association, Jabalpur bids farewell :-

Itis with a heavy heart that the Bar bids farewell to one of'its most adorable
Judges, Hon'ble Shri Justice Mohammed Fahim Anwar, who is demitting the
office of the Judge of the High Court of Madhya Pradesh on 04" of April 2021.

My Lord joined the Judicial Service on 06 November 1985. After being
promoted as Officiating District Judge, owing to Your Lordship's legal acumen
and experience, My Lord soon earned a name as one of the most impartial and
bold Judge in the Higher Judicial Service. Thereafter, My Lord held several
prestigious assignments including Deputy Welfare Commissioner, Bhopal,
President, District Consumer Forum, Officiating Registrar and Additional
Welfare Commissioner, Bhopal Gas Victims, Bhopal.

We, the lawyers at Jabalpur, had the privilege to come in touch with Your
Lordship, when My Lord was posted as O.S.D., High Court of Madhya Pradesh at
Jabalpur and subsequently as Registrar General of the High Court of Madhya
Pradesh; a position which Your Lordship gracefully held till the elevation as
Judge of this Court.

On 19" of June 2018, we all witnessed My Lord being elevated to this
Hon'ble Court. Your Lordship has always been a great Judge, who has been gifted
with a personality which conquered all who had the privilege to know him. My
Lord always maintained the highest standards of dignity and courtesy which was
unfailing; an integrity which was unbending; warmth and gentility which was rich
and infectious. My Lord displayed reservoirs of courage and persistence, and had
adeep and abiding compassion for the poor as well as the downtrodden.

Your Lordship would be missed by each and every one of us. Your
Lordship's smile, gentlemanly personality, humanitarian approach, the warmth
and responsiveness displayed equally towards the Senior as well as Junior
Members of the Bar, shall be fondly remembered for all times to come.

I, on behalf of the High Court Advocates' Bar Association, Jabalpur, and
my own behalf extend best wishes to Your Lordship, and hope that My Lord's vast
experience and knowledge gained over the last four decades, in the legal field,
would be beneficially utilized. Once again I extend my heartfelt good wishes to
My Lord as well as respected Madam and family for a healthy, peaceful and happy
long life.
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Shri Radhelal Gupta, Representative, State Bar Council of M.P., bids
farewell :-

With a heavy heart, we all have gathered here to bid farewell to Justice
Shri Mohammed Fahim Anwar, who is demitting the office on 04 April 2021. [ am
privileged to get this rare opportunity to speak about My Lord Justice Shri
Mohammed Fahim Anwar who is an embodiment of success earned through
sincerity and dedication.

Hon'ble Shri Justice Mohammed Fahim Anwar entered in Judicial Service
inthe year 1985 and continued till his elevation as Judge of the High Court.

Hon'ble Shri Justice Mohammed Fahim Anwar held the posts of Deputy
Welfare Commissioner, Bhopal, President, District Consumer Forum, Officiating
Registrar and Additional Welfare Commissioner, Bhopal Gas Victims, Bhopal
and O.S.D., High Court of Madhya Pradesh at Jabalpur. Hon'ble Shri Justice
Mohammed Fahim Anwar also discharged the duties as the Registrar General of
the High Court of Madhya Pradesh in the year 2017.

Hon'ble Shri Justice Mohammed Fahim Anwar was elevated as Judge of
High Court of Madhya Pradesh on 19 June 2018.

My Lord's smiling face makes the atmosphere of the Court very congenial
and friendly to members of the Bar. We will be missing My Lord on every
occasion, as My Lord is humorous who leaves no opportunity of making the Court
atmosphere lighter. My Lord leads a simple life and every person who interacts
with him wonders how he is not affected by the burden of professional demands. A
soft-spoken person, he puts every person interacts whether in Court or outside at
ease and one never feels that one is talking to a luminary.

My Lord, I, on behalf of the State Bar Council of Madhya Pradesh, on
behalf of advocates of Madhya Pradesh and my own behalf, wish Your Lordship

all the best for the days to come and wish you a very happy and healthy retirement
life.

Atthe end I would like to express my feeling :
3ifeEl ¥ X e,
ESREEISIEINE
faeT 8 arel g B,
TS FE 33T |

Thank You.




1/67
ShriJinendra Kumar Jain, Assistant Solicitor General, bids farewell :-
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Shri Aditya Adhikari, General Secretary, Senior Advocates' Council,
Jabalpur bids farewell:-

We have assembled here today to bid farewell to Hon'ble Shri Justice
Anwar who shall be demitting the high office of a Judge of this High Court in a
few days' time.

My Lord began his career in the Judicial Service in the year 1985. Looking
to his exceptional performance and ability, he was granted several promotions in
the State Judicial Service. In view of My Lord's unsurpassed administrative and
judicial acumen, My Lord was elevated as a Judge of this High Court on
19.06.2018.

My Lord has played a major role in increasing the disposal of cases by
deciding several cases. My Lord has also decided many legal issues which shall
keep on guiding the legal fraternity for all times to come.

My Lord has played a major role in increasing the disposal of cases by
deciding several cases. My Lord has also decided many legal issues which shall
keep on guiding the legal fraternity for all times to come.

My Lord played a major role as a Registrar General of this High Court by
streamlining the administration and making it efficient. The contribution of My
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Lord to the Judiciary shall be remembered by one and all. I wish My Lord all
success for the upcoming new assignments.

On behalf of the Senior Advocates' Council and on my own behalf, I wish
Your Lordship a very happy retirement, good health and all the best for the future.

Thank you.

Farewell Speech delivered by Hon'ble Mr. Justice Mohammed Fahim
Anwar :-

D I have no words to express my gratitude for the praise, wishes and
blessings showered on me by all of you. I do not know how much do I deserve. I
had many shortcomings but still the members of the Bar treated me as good Judge.
It is all due to the greatness of the members of the Bar for which, I shall always
remain thankful.

(I) ~ Thave joined Judicial Service as Civil Judge in the year 1985 and
after completion of 33 years of service, I was elevated as Judge of this august
institution on 19 June, 2018. Friends, reaching the high Office of the Judge of the
High Court is the culmination of the ambition and cherished dreams of a Civil
Judge, starting from the lowest rung of the ladder of the State Judicial hierarchy. I
am an ardent believer of Allah, the almighty. Without His will, nothing can
happen. By His grace, I have completed 35 years of service in the domain of
justice quite successfully and to my entire satisfaction within.

(IIT) ~ T'am grateful to Hon'ble Shri Justice Hemant Gupta, the then Chief
Justice and presently Judge of Supreme Court of India, who has administered the
oath of this pious Office to me and instilled much confidence in me during my
tenure as Registrar General and Judge of this Court. I am also grateful to the
members of collegium who had nominated me for this prestigious constitutional
post.

(IV) At present I want to say, the Judges and the Advocates are the
members of the judicial family and without any one of them, adjudication is not
possible. Cordial relationship, friendly atmosphere, faith, honesty and other
moral values among these two limbs are the basic and necessary ingredients for
imparting quick justice in true sense. Everybody expect that we should work
together in accordance with law by maintaining decorum and dignity of the Court
in a friendly atmosphere.

(V)  Iconvey my thanks to Hon'ble Shri Justice Rajendra Menon, the
then Acting Chief Justice and Hon'ble Shri Justice J.P. Gupta, who were very
judicious, generous, cordial and helping me, I feel pride and privilege to share the
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Bench with Lordships to see their working closely. I can never forget the love and
guidance of Hon'ble Shri Justice R.S. Jha and Hon'ble Shri Justice J.K.
Maheshwari, the then Senior Judges of this Court with whom I shared the Bench
for longest time and they were always helping me at my tenure as Registrar
General and Judge of this Court.

(V) My esteemed brothers at the Bench were always generous and
kind to me in providing valuable guidance and share their rich experience at times
when the same was most needed. Their helping attitude enabled me to discharge
my duties in a confident manner.

(VII) Express my deep sense of gratitude to Hon'ble Justice Mohd. Rafiq
Sahab, the Chief Justice, for his love and affection which we has showered upon
all the High Court Judges of M.P., subordinate courts and judicial fraternity of
High Court of Madhya Pradesh. In my humble opinion, a person who is entrusted
to head the huge justice imparting system like High Court of Madhya Pradesh
must not only be wise, considerate and administratively strong but he must be
humble and generous. I myself have learnt the meaning of generosity and
brotherhood from the Hon'ble Chief Justice Shri Mohd. Rafiq Sahab and purpose
of calling colleague Judges as brother, otherwise before this, here at Jabalpur we
were using it as a formal word. I and other colleague Judges, members of all Bars
pray to the almighty to give us the occasion to see his Lordship enthroned on the
highest seat of the Indian Judicial System, which he deserves. I am very much
inclined to add two lines of Urdu Shaeri in his respect —

"EOIRI ATel AR 0= I7 R TR A 2
T gf¥del W BIAT & 99 H dIareR e |”

(VIII) Ifeelittobemy greatprivilege thatIcould get an opportunity to be
posted at Jabalpur. Jabalpur Bar has historic past and bright future ahead and has
highest of traditions. When I came here, I was stranger to all and when I am
leaving today, I visualize that everybody is mine and I belong to all of you. I am
not detached but attached to everybody here due to your love and affection. I feel
distinctly lucky to have worked at Jabalpur which is known as 'Sanskardhani'.

(IX) Thaveaword of advice for young lawyers that kindly follow path
of senior lawyers. Top is always vacant, it is for you to fix and measure your own
goal, to which you have to reach. Work hard with honesty, integrity and utmost
respect to the Court. You are going to become senior one day, keep patience in
formative years, maintain dignity of highest noble profession. Do not make
justice a commodity, respect it. Always remain a learner, this is ocean of law, you
cannot swim it in a day, go on and you will find new treasure embedded in deep of
ocean.
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(X) I am extremely happy that my family always stood with me.  have
received constant support from my life partner wife Smt. Kokab Fahim. Without
her support and cooperation, I could not have completed this long journey as a
Judge. I am also thankful to my son Mohd. Nadir Fahim and Mohd. Sameer Fahim
for their support and aftection.

(XD I would like to thank everyone with whom I have been associated
with or who have come in contact with me in discharge of my duties. I was
extended full coordination by the Registrar General and the Officers of the
Registry, [ am thankful to them. A special word of thanks goes to my personal staff
namely Shri Santosh P. Mathew, Shri Santosh Massey, Shri K.K. Chouksey, Smt.
Manju Chouksey, Shri Tajammul Hussain Khan, Shri Mohd. Irfan Siddiqui, Shri
Sanjay Soni, Shri Arvind Patel, Shri Rajjan Prasad Kushwaha, Shri Mohan Yadav,
Shri Ashish Bhatt, Shri Dilip Singh Sajwan and Shri Ram Janm Yadav for their
whole hearted support and assistance.

(XII) I would also like to record my appreciation for the day to day
assistance provided by the Protocol Section more particularly by Shri K.K.
Pithwe and Shri J.P. Kale. I am also thankful to Dr. Sonkar who has given me full
medical assistance and advise. I bid you all an affectionate good bye with the lines
from deepest corner of my heart—

RORET AT gfcdres 18T BIa,
37251 81 O faa 8N &9,
IR 3119 }E & Ar, fawarsy =& s |
Thank you Sir, thank you very much for everything you have done for me.
Jai Hind.
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L.LL.R. [2021] M.P. 557 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice R.F. Nariman, Mr. Justice B.R. Gavai &
Mpr. Justice Hrishikesh Roy
CA No. 995/2021 decided on 19 March, 2021

GOVERNMENT OF MAHARASHTRA (WATER ...Appellant
RESOURCES DEPARTMENT) REPRESENTED

BY EXECUTIVE ENGINEER

Vs.

M/S BORSE BROTHERS ENGINEERS &

CONTRACTORS PVT. LTD. ...Respondent

(Alongwith CA Nos. 999/2021 & 996-998/2021)

A. Arbitration and Conciliation Act (26 of 1996), Section 34 & 37,

The Commercial Courts, Commercial Division, Commercial Appellate Division
of High Courts Act, 2015 (4 of 2016), Section 13(1A4) and Limitation Act (36 of
1963), Article 116 & 117 & Section 5 — Condonation of Delay — Held — Looking
to the object of speedy disposal sought to be achieved both under Arbitration
Act and Commercial Courts Act, for appeals filed u/S 37 of Arbitration Act,
that are governed by Articles 116 & 117 of Limitation Act, a delay beyond 90
days, 30 days or 60 days respectively, is to be condoned by way of exception
and not by way of rule. (Para53 & 61)

@. qreyeer] Siiv godw SIfETIT (1996 #T 26), €RT 34 q 37,
qIfoTfods ~rgrerd, S=a =T qiforfoqsds gHarT 3N arforfoqss srdter gHrT
3iferf g, 2015 (2016 &7 4), €IRT 13(14) vq GR¥HT SifEf<a% (1963 &7 36),
BT 116 T 117 T &RT 5 — [deid @ fory arHl — ffEiRa — AreaRey
arfSrfr vd aitias =ararera s, Y @ siavfa oferar 9 e yra
B D AR A IGQ¥I Bl @ Y, ATeAeRr AT @Y aRT 37 @ Sadid
g¥gd diel, Sl R sifr—m & ag=8 116 @ 117 gRT wRid g =,
B 90 f&1, 30 &1 a1 60 fo @ W facid & UP AUarg & TR W 3R 7 &b
e & @R W A% fHar s anfav |

B. Arbitration and Conciliation Act (26 of 1996), Section 34 & 37,
The Commercial Courts, Commercial Division, Commercial Appellate Division
of High Courts Act, 2015 (4 of 2016), Section 13(1A4) and Limitation Act (36 of
1963), Article 116 & 117 & Section 5 — Condonation of Delay — Sufficient Cause
— Held — In a fit case where a party has otherwise acted bonafide and not in
negligent manner, a short delay beyond stipulated period can, in the
discretion of the Court, be condoned — In CA No. 995/21, there is long delay of
131 days with no sufficient cause, thus appeal is dismissed — In CA No. 996/21
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& 998/21, there is a huge delay of 227 days and a 200 day delay in refiling with
no sufficient cause, thus appeals dismissed — In CA No. 999/21, there is delay
of 75 days without sufficient explanation, thus condonation granted by High
Courtset aside and appeal is allowed — Appeals disposed.

(Paras 56 & 61 to 68)

. ArEgee 3V geig ST (1996 ®T 26) €T 34 T 37,
qIfoTfogs =rarerd, 8= <rIrerd aifvifoqs AT 3V aifoifogs rdler gHrT
S, 2015 (2016 T 4), €II”T 13(14) va gR¥HT 3iferfaw (1963 &1 36),
BT 116 G 117 G &RT 5 — [deid & [o1y A1®) — Y dreor— afdfreiRa —
TP IUYFd YR H S8l U USSR A J-JAT AgAEaydd AR 7 f Iuargef
S 94 o1 fear 8, fraa safer 4 wr atst fade, ~marery & fadaifter # 7%
far ST — CA No. 995 /21 H, {941 waied &R & 131 fa &1 o«41 fade 8, ara:
3rfiet @ISt — CANo.996 /21 998 /21 H, §=1: UK $= H {91 waieq HRor
@ 227 &1 T4 200 f&9 &7 IcAfers facig @ ara: arfiel @RS — CANo. 999 /21
H, fa1r vt wrsdiaxor & 75 e &1 fadie 2 3ra: S&a ~rITed §RT U< &F
TR ATHT U ¢4 3didd AR — Ididd PR |

C. Arbitration and Conciliation Act (26 of 1996), Section 34 & 37,
The Commercial Courts, Commercial Division, Commercial Appellate
Division of High Courts Act, 2015 (4 of 2016), Section 13(14) and Limitation
Act (36 of 1963), Article 116 & 117 & Section 5 — Condonation of Delay —
Sufficient cause — Right of Appellant — Held — Merely because sufficient cause
has been made out in the facts of a given case, there is no right in the appellant
to have delay condoned — Similarly, merely because the government is
involved, a different yardstick for condonation of delay cannot be laid down
— The expression “sufficient cause” is not itself a loose panacea for the ill or
pressing negligent and stale claims. (Paras 56,57 & 60)

T HrEegwe 3N gols SIfEfIH (1996 @1 26), €IRT 34 d 37,
qIfoTfoas =T, S=a =TTy aifvrfoqd gHarT div aiforfoqs srdter gHrT
3ifErfras, 2015 (2016 &1 4), €T 13(1A) va gGREHT SifEfra% (1963 &7 36),
JeBT 116 T 117  &IRT 5 — a9 @ fory Arwl — gIieTd wreor — srdficareff &1
siferere — afafaeiRa — a1 sufev f& e A T yavor & a2t 9 yai«
BHRT g7 2, facie 416 f6d o @ forg srdfiamreff &1 &1 siftrer 18 & — s
JHR, 9F g4y f& ¥aR guifase 2, fadd @1 91wl 28g ta =1 Juevs
At fra 81 fhar S gaar — sfreafad “yai< SR 37U+ 3y A, SuaTyel
T4d i) <11 BT SR o &1 S 2 U Rifdre gdvirer / fars 8l 2 |

D. Arbitration and Conciliation Act (26 of 1996), Section 37 & 43
and Limitation Act (36 of 1963), Section 5 & 29(2) — Applicability — Held —
Section 37 of Arbitration Act when read with Section 43 thereof, makes it
clear that provisions of Limitation Act will apply to appeals that are filed u/S
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37 —Section 5 of Limitation Act will apply to aforesaid appeals both by virtue
of Section 43 of Arbitration Act and by virtue of Section 29(2) of Limitation
Act. (Para23)

) AT 3IX YeIg eI (1996 HT 26), €T 37 T 43 VT
gfefiar siferfaras (1963 @7 36), €IRT 5 @ 29(2) — gaiwgar — sffaiRa —
ATeARer AU B GRT 37 B SUD) URT 43 B A1 Ue oM IR Ig WK 8
fo aR¥Ar SIfdrFm @ Sy, R 37 @ Jidla uxgd @1 8 IAdiel W ER
B — R srferfrm o) ey 5, Areavery AR &Y ORT 43 © SRV ¢9
R fIf 3 a7 29(2) I @ HIROT A, IURIGd Al I AR BHAT |

E. Constitution — Article 141 — Binding Precedent — Held —
Judgment of N.V. International was passed by two Judges of Supreme Court
— Though, the said judgment is overruled in this case, but High Court was
bound to follow it on the date of its judgment by High Court, by virtue of
Article 141 of Constitution. (Para50 & 64)

4 GIAETT — e80T 141 — IregH¥l gd [ofg - aiffifeifRa — ¢
4. STHIEd &1 fAvly, Swaaq e & rarfeufan gRT aiRa fear
T AT — eIfl, 39 ST A I Avfa Sae fear 1 g S=a e g™
frota wiRa & S @1 Y 31 9@ IRy &4 @ forg, |@iaem @ sg=es
141 ® BRI Sod ATATTd 187 T |

E The Commercial Courts, Commercial Division, Commercial
Appellate Division of High Courts Act, 2015 (4 0f 2016), Section 14— Limitation
— Held — Though the object of expeditious disposal of appeals is laid down in
Section 14 of the Act 02015, the language of Section 14 makes it clear that the
period of six months spoken of is directory and not mandatory. (Para 34)

g qIfIfog® =Ty, Sea =q1gTerd aiforfsass garT v aiforfogs
rfler garT SIfEIfa9, 2015 (2016 &1 4), &RT 14 — gRefar — afafveiRa —
Jeft afiel & g ffiueH &1 Ig<w, 2015 & AfRFR—E & arT 14 o
AfHfra fhar AT 2, TIRT 14 B AT Y8 W Bl & b 9d18 T3 B: HIE PI
Iafer Ao ® @ 3R A f& s |

G. The Commercial Courts, Commercial Division, Commercial
Appellate Division of High Courts Act, 2015 (4 of 2016), Section 13(1A)
—Limitation — Condonation of Delay — Held —Section 13(1A) only provides for
a limitation period of 60 days from date of judgment or order appealed
against, without further going into whether delay beyond this period can or
cannot be condoned. (Para 33)

. IS =Irgrerd, S=ad =<qTaTerd qiforfoass garT v aiforogs
3rfler g9 fSfa, 2015 (2016 &7 4), €177 13(14) — TRHIT - fAdcid & fov
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gt — aftrfreafRa — aRT 13(1A) frofa ar s e s fawg arfier &) € 2,
@) fafer 9@ eo fa= @Y afR=far srafer Susfera oxdl 2, fT am gz afdfa fea
for o7 591 3rafSr @ W faeie A fHar ST GahdT 2 312rar 181 fpar i gadr |

H. Legal Maxim — “us res magis valeat quam pereat” — Discussed
and explained. (Para$52)

o.  faffre qF — "I | "7 Her y=eT & — fadfaa wa s
e |

Casesreferred:

(2020) 2 SCC 109, (2020) 2 SCC 111, (2008) 7 SCC 169, (2018) 14 SCC
715, (2020) 4 SCC 234, (2009) 5 SCC 791, (1963) 1 SCR 70, (2001) 8 SCC 470,
(2006) 6 SCC 239, (2019) 4 SCC 401, (2005) 6 SCC 344, (2019) 12 SCC 210,
(2016) 16 SCC 152, (2017) 5 SCC 42, (2019) 11 SCC 633, (2017) 15 SCC 133,
(2004) 8 SCC 724, (2008) 8 SCC 505, (2019) 13 SCC 445, (2003) 3 SCC 57,
(2008) 6 SCC 1, (2004) 7 SCC 381,2020 SCC OnLine SC 1053, (2013) 14 SCC
81,(2012)3 SCC 563, (2014) 1 SCC 592, (2014) 2 SCC 422, (2014) 11 SCC 709,
(2020) 10 SCC 654, (2020) 10 SCC 667, (1962)2 SCR 762.

JUDGMENT

The Judgment of the Court was delivered by
R.F. NARIMAN, J. :- Leave granted. Delay condoned in SLP (C) Diary No.1807
0f2020.

2. The substantial question of law which arises in these appeals is as to
whether the judgment of a Division Bench of this Court in N.V. International v.
State of Assam, (2020) 2 SCC 109 ["N.V. International"] lays down the law
correctly. This Court followed its earlier judgment in Union of India v. Varindera
Constructions Ltd., (2020) 2 SCC 111 ["" Varindera Constructions'] and held as
follows:

""3. Having heard the learned counsel for both sides, we may observe
that the matter is no longer res integra. In Union of India v. Varindera
Constructions Ltd. [Union of India v. Varindera Constructions Ltd.,
(2020) 2 SCC 111], this Court, by its judgment and order dated 17-9-
2018 [Union of India v. Varindera Constructions Ltd., (2020) 2 SCC
111] held thus: (SCC p. 112, paras 1-5)

"]. Heard the learned counsel appearing for the parties.

2. By a judgment dated 19-4-2018 in Union of India v.
Varindera Constructions Ltd. [Union of India v. Varindera
Constructions Ltd., (2018) 7 SCC 794], this Court has in near
identical facts and circumstances allowed the appeal of the
Union of India in a proceeding arising from an arbitral award.
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3. Ordinarily, we would have applied the said judgment
to this case as well. However, we find that the impugned
Division Bench judgment dated 10-4-2013 [Union of India
v. Varindera Constructions Ltd., 2013 SCC OnLine Del
6511] has dismissed the appeal filed by the Union of India
on the ground of delay. The delay was found to be 142 days
in filing the appeal and 103 days in refiling the appeal. One
of the important points made by the Division Bench is that,
apart from the fact that there is no sufficient cause made out
in the grounds of delay, since a Section 34 application has to
be filed within a maximum period of 120 days including the
grace period of 30 days, an appeal filed from the selfsame
proceeding under Section 37 should be covered by the same
drill.

4. Given the fact that an appellate proceeding is a
continuation of the original proceeding, as has been held in
Lachmeshwar Prasad Shukul v. Keshwar Lal Chaudhuri
[Lachmeshwar Prasad Shukul v. Keshwar Lal Chaudhuri,
1940 SCC OnLine FC 10 : AIR 1941 FC 5], and repeatedly
followed by our judgments, we feel that any delay beyond
120 days in the filing of an appeal under Section 37 from an
application being either dismissed or allowed under Section
34 of the Arbitration and Conciliation Act, 1996 should not
be allowed as it will defeat the overall statutory purpose of
arbitration proceedings being decided with utmost despatch.

5. Inthis view of the matter, since even the original appeal
was filed with a delay period of 142 days, we are not
inclined to entertain these special leave petitions on the
facts of this particular case. The special leave petitions
stand disposed of accordingly.

Pending applications, if any, also stand disposed of."

4. We may only add that what we have done in the aforesaid judgment is
to add to the period of 90 days, whhich is provided by statute for filing of
appeals under Section 37 of the Arbitration Act, a grace period of 30 days
under Section 5 of the Limitation Act by following Lachmeshwar
Prasad Shukul [Lachmeshwar Prasad Shukul v. Keshwar Lal
Chaudhuri, 1940 SCC OnLine FC 10 : AIR 1941 FC 5], as also having
regard to the object of speedy resolution of all arbitral disputes which
was uppermost in the minds of the framers of the 1996 Act, and which
has been strengthened from time to time by amendments made thereto.
The present delay being beyond 120 days is not liable, therefore, to be
condoned."

561
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3. In two of the three appeals before us, i.e., Civil Appeal arising out of SLP
(C) No. 665 of 2021 and Civil Appeal arising out of SLP (C) Diary No.18079 of
2020, the High Courts of Bombay and Delhi vide judgments dated 17.12.2020
and 15.10.2019 respectively, dismissed the appeals filed by the Government of
Maharashtra and by the Union of India respectively, refusing to condone the delay
in the filing of the appeal under section 37 of the Arbitration and Conciliation Act,
1996 " Arbitration Act"] beyond 120 days. So far as the Civil Appeal arising out
of SLP (C) No.15278 of 2020 is concerned, the High Court of Madhya Pradesh
refused to follow the judgment of this Court in N. V. International (supra) stating
that there is a conflict between this judgment and the judgment of a larger Bench
of this Court reported in Consolidated Engg. Enterprises v. Irrigation Deptt.,
(2008) 7 SCC 169 ["Consolidated Engg."]. It was, therefore, held that it was
open for the High Court to condone the delay applying section 5 of the Limitation
Act, 1963 ["Limitation Act'] and, as a matter of fact, a delay of what was stated
to be 57 days was condoned.

4. Shri Sandeep Sudhakar Deshmukh, learned counsel appearing on behalf
of the Government of Maharashtra (Water Resources Department) ["Govt of
Maharashtra"], the appellant in Civil Appeal arising out of SLP (C) No. 665 of
2021, submitted that the Arbitration Act in its original avatar did not include the
concept or idea of expeditious resolution of disputes. At best, the Arbitration Act
can be treated as a mechanism providing for alternate dispute resolution. This
original objective is continued by the Arbitration and Conciliation (Amendment)
Act, 2015 [""2015 Amendment"] which provides a time limit for arbitral awards
and for fast track procedure contained in sections 29A and 29B of the Arbitration
Act. This being the case, the very foundation of N.V. International (supra) is
erroneous in law. Shri Deshmukh also argued that section 37 of the Arbitration Act
provides for appeals from several orders, including orders made under sections 8,
9, 16 and 17, apart from orders that may be made under section 34 of the
Arbitration Act. According to him, the rationale or logic contained in N.V.
International (supra) would perhaps apply only to appeals from section 34 orders,
but not to orders that are passed under any of the other aforesaid sections, as there
is no hard and fast application of a 120-day limitation period when it comes to
applications that have been filed under any of these sections.

5. Shri Deshmukh also argued that section 33 of the Arbitration Act
contemplates correction and interpretation of an award, the arbitral tribunal being
clothed with the power to extend time without there being any outer limit. He also
stated that vide section 29(2) of the Limitation Act, the period of limitation for
filing applications under the Arbitration Act would be governed by Article 137 of
the Limitation Act, providing for a much longer limitation period of three years.
He further argued that Articles 116 and 117 of the Limitation Act provide different
periods of limitation, being 90 days and 30 days respectively. Since these different
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prescribed periods lead to arbitrary results, the concept of an "appeal" would have
to be read into the definition of the term "application" so that the "appeal"
provision under section 37 of the Arbitration Act is uniformly governed by Article
137 of the Limitation Act, which would lead to a uniform limitation period of
three years. He also argued that to read the period of limitation contemplated
under section 34(3) for an appeal filed under section 37 of the Arbitration Act,
would amount to judicial legislation due to the absence of any period of limitation
provided in section 37. He placed reliance on a large number of judgments citing
cases where the Limitation Act had been held to be applicable to arbitration
proceedings and others in which it had not so been held. He also cited a large
number of judgments on section 29(2) of the Limitation Act, relating to the
meaning of "express exclusion" under the said section. He then cited judgments
on the applicability of Article 137 of the Limitation Act and a judgment which
eschews judicial legislation.

6. Ms. Aishwarya Bhati, learned Additional Solicitor General appearing on
behalf of the Union of India, the appellant in the Civil Appeal arising out of SLP
(C) Diary No. 18079 of 2020, read in detail the provisions of the Commercial
Courts Act, 2015 [" Commercial Courts Act'"] and referred to the two Law
Commission Reports which led to its enactment, namely the 188" Law
Commission Report and the 253" Law Commission Report. She then referred to
this Court's judgments in Kandla Export Corpn. v. OCI Corpn., (2018) 14 SCC
715 ["Kandla Export Corpn"] and BGS SGS SOMA JVv. NHPC, (2020) 4 SCC
234, dealing with the interplay between section 13 of the Commercial Courts Act
and section 37 of the Arbitration Act. She argued that a limitation period of 60
days was laid down by section 13(1A) of the Commercial Courts Act, and though
section 14 thereof commands that an expeditious disposal of appeals take place
within a period of six months from the date of filing such appeal, neither of the two
provisions bound appellate courts not to apply section 5 of the Limitation Act to
relax the period of limitation in deserving cases. She also relied upon section 12A
of the Commercial Courts Act, which speaks of the Limitation Act in the context
of the Commercial Courts Act. She then referred to section 16 of the Commercial
Courts Act read with the Schedule, and, in particular, the amendment made to
Order VIII Rule 1 of the Code of Civil Procedure, 1908 [" CPC"'] which closes the
right of defence after a certain period of limitation is over, which is to be
contrasted with section 13 of the Commercial Courts Act, which contains no such
provision. She then referred to judgments under different statutes such as the
Insolvency and Bankruptcy Code, 2016 ['""'IBC''] and the Electricity Act, 2003 in
which section 5 of the Limitation Act becomes inapplicable by virtue of either the
scheme of the statute in question or by virtue of an "express exclusion" spoken of
insection 29(2) of the Limitation Act.
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7. Shri Amalpushp Shroti, learned counsel appearing for the respondents in
the Civil Appeal arising out of SLP (C) No. 15278 of 2020, broadly supported the
arguments of Shri Deshmukh and Ms. Bhati, while citing certain other judgments
to buttress the same submissions.

8. Shri Vinay Navare, learned Senior Advocate appearing for M/s Borse
Brothers Engineers and Contractors Pvt. Ltd ['""Borse Bros."], the respondent in
the Civil Appeal arising out of SLP (C) No. 665 of 2021, was at pains to point out
the conduct of the Govt of Maharashtra and added that if a period of 60 days is to
be reckoned under the Commercial Courts Act, the appeal filed by the Govt of
Maharashtra would be delayed by a period of 131 days for which there is no
explanation worthy of the name. He relied heavily on the impugned judgment of
the High Court of Bombay which had also stated that though the certified copy of
the judgment was applied for and was ready by 27.05.2019, the Govt of
Maharashtra wrongly mentioned that it received such copy only on 24.07.2019, as
aresult of which the Govt of Maharashtra had not appeared before the High Court
with clean hands.

9. Further, Shri Navare sought to answer Shri Deshmukh's submission that
the rationale of N. V. International (supra) can and should apply to an appeal filed
against a section 34 order, as several different appeal provisions were all bunched
together in one section and could have been the subject matter of different
appellate provisions contained in the very original proceeding that was sought to
be appealed against. He, therefore, argued that the scheme contained in the
Arbitration Act, insofar as appeals from section 8 applications are concerned, is
that it is only if a section 8 application is refused that an appeal lies and not
otherwise, contrasting it with an appeal against a section 34 order, which lies
whether or not the court allows the section 34 application. Hence, according to the
learned Senior Advocate, each appellate provision would have its own rationale,
appeals in the cases of section 8, 9, 16 and 17 of the Arbitration Act allowing for
sufficient cause to be shown beyond the period of 30 days, as opposed to appeals
filed under section 34, which ought to allow for sufficient cause being shown upto
aperiod of 30 days, or else the whole object of section 34 would be destroyed. He
referred to the Statement of Objects and Reasons of the Arbitration Act and
judgments to show that Shri Deshmukh's submission that the Arbitration Act
provided only alternate dispute resolution and not speedy disposal was wholly
incorrect. He also pointed out that specific timelines are contained in several
sections of the Arbitration Act such as sections 9(2), 11(4), 11(13), 13(2)-(5),
29A,29B,33(3)-(5) and 34(3), to indicate that the object of speedy disposal was at
the heart of the Arbitration Act.

10.  ShriNavare then relied upon the Commercial Courts Act and in particular,
on sections 13(1A) and 14, to show that the whole object of speedy disposal of
appeals contained in the Commercial Courts Act would be given a go-bye if long
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periods of delay beyond 30 days are to be condoned, since the appeal itself has to
be decided within a period of six months. He also cited a number of judgments and
supported the judgment of this Court in N. V. International (supra) by arguing that
a judge is not helpless when faced with a provision which, when literally read,
would result in arbitrary and unjust orders being passed. He also referred to
judgments where a casus omissus could be supplied, which is what was done in
N.V. International (supra).

11. Shri Manoj Chouhan, learned counsel appearing on behalf of M/s Swastik
Wires, the appellant in Civil Appeal arising out of SLP (C) No.15278 of 2020,
supported the impugned judgment dated 27.01.2020 of the High Court of Madhya
Pradesh and argued that this Court's judgment in Consolidated Engg. (supra),
being a judgment of three learned judges, would prevail over the judgment of this
Court in N.V. International (supra), which is only delivered by two learned judges
and, therefore, delay can be condoned. He also added that once section 5 of the
Limitation Act applies, the Court cannot impose any limits on the expression
"sufficient cause" and even if there are long delays and sufficient cause is made
out, such delays can be condoned. Further, he argued that this Court could use
Article 142 of the Constitution, which is a veritable brahmastra and panacea for
all ills, to do justice in individual cases.

12.  Dr. Amit George, learned counsel appearing for M/s Associated
Construction Co., the respondent in the Civil Appeal arising out of SLP (C) Diary
No. 18079 0of 2020, argued that section 13 of the Commercial Courts Act, having
regard to the object of speedy disposal sought to be achieved, excludes the
application of section 5 of the Limitation Act altogether. For this purpose, he
relied heavily upon the judgment of this Court in Kandla Export Corpn (supra)
and the judgment of this Court in CCE & Customs v. Hongo India (P) Ltd., (2009)
5 SCC 791 ["Hongo"] which dealt with section 35-H(1) of the Central Excise
Act, 1944 ["Central Excise Act'"]. He also relied upon other judgments which
interpreted section 29(2) of the Limitation Act to state that the scheme of a
particular statute may make it clear that there is an "express exclusion" of section
5 of the Limitation Act, which is the case under the Commercial Courts Act. He
then relied strongly upon the judgment in V. V. International (supra) by supporting
its logic and citing judgments which would show that other sections of the
Limitation Act were excluded in the context of section 34(3) of the Arbitration Act
- such as sections 4 and 17 of the Limitation Act. In any case, he argued that on
facts sufficient cause had not been made out, and that the judgment of the High
Court of Delhi dated 15.10.2019 ought to be set aside on this ground also.

13.  Thearguments that have been made in these appeals and the case law cited
have gone way beyond the narrow question which arises before us. However, in
dealing with these arguments, it is necessary to first set out the relevant statutory
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provisions contained in the three statutes that have been strongly relied upon by
either side in these appeals.

14. First and foremost, the Arbitration Act has, in its Statement of Objects and
Reasons, the following:

"4, The main objectives of the Bill are as under:-
XXX XXX XXX

(i1) to make provision for an arbitral procedure which is fair, efficient
and capable of meeting the needs of the specific arbitration;

XXX XXX XXX

(v) to minimise the supervisory role of courts in the arbitral process"

15.  As has correctly been pointed out by Shri Navare, the requirement of an
arbitral procedure which is efficient and the minimising of the supervisory role of
courts in arbitral process would certainly show that one of the main objectives of
the Arbitration Act is the speedy disposal of disputes through the arbitral process.
Section 5 of the Arbitration Act is important and states :

"S. Extent of judicial intervention.—Notwithstanding anything
contained in any other law for the time being in force, in matters
governed by this Part, no judicial authority shall intervene except where
so provided in this Part."

16. The other relevant provisions of the Arbitration Act provide as follows:

"8. Power to refer parties to arbitration where there is an
arbitration agreement.—

(1)  Ajudicial authority, before which an action is brought in a matter
which is the subject of an arbitration agreement shall, if a party to the
arbitration agreement or any person claiming through or under him, so
applies not later than the date of submitting his first statement on the
substance of the dispute, then, notwithstanding any judgment, decree or
order of the Supreme Court or any Court, refer the parties to arbitration
unless it finds that prima facie no valid arbitration agreement exists.

(2) The application referred to in sub-section (1) shall not be
entertained unless it is accompanied by the original arbitration
agreement or a duly certified copy thereof: 2 [Provided that where the
original arbitration agreement or a certified copy thereofis not available
with the party applying for reference to arbitration under sub-section (1),
and the said agreement or certified copy is retained by the other party to
that agreement, then, the party so applying shall file such application
along with a copy of the arbitration agreement and a petition praying the
Court to call upon the other party to produce the original arbitration
agreement or its duly certified copy before that Court.
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(3) Notwithstanding that an application has been made under sub-
section (1) and that the issue is pending before the judicial authority, an
arbitration may be commenced or continued and an arbitral award
made."

""9. Interim measures, etc., by Court.—
XXX XXX XXX

(2) Where, before the commencement of the arbitral proceedings, a
Court passes an order for any interim measure of protection under sub-
section (1), the arbitral proceedings shall be commenced within a period
of ninety days from the date of such order or within such further time as
the Court may determine."

"11. Appointment of arbitrators.—
XXX XXX XXX
(4) If the appointment procedure in sub-section (3) applies and—

(a) a party fails to appoint an arbitrator within thirty days from the
receipt of arequest to do so from the other party:; or

(b) the two appointed arbitrators fail to agree on the third arbitrator
within thirty days from the date of their appointment,

the appointment shall be made, upon request of a party, by the Supreme
Court or, as the case may be, the High Court or any person or institution
designated by such Court;

XXX XXX XXX

(13) An application made under this section for appointment of an
arbitrator or arbitrators shall be disposed of by the Supreme Court or the
High Court or the person or institution designated by such Court, as the
case maybe, as expeditiously as possible and an endeavour shall be made
to dispose of the matter within a period of sixty days from the date of
service of notice on the opposite party"

""13. Challenge procedure.—

(1) Subject to sub-section (4), the parties are free to agree on a
procedure for challenging an arbitrator.

(2) Failing any agreement referred to in sub-section (1), a party who
intends to challenge an arbitrator shall, within fifteen days after
becoming aware of the constitution of the arbitral tribunal or after
becoming aware of any circumstances referred to in sub-section(3) of
section 12, send a written statement of the reasons for the challenge to
the arbitral tribunal.
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(3) Unless the arbitrator challenged under sub-section (2) withdraws
from his office or the other party agrees to the challenge, the arbitral
tribunal shall decide on the challenge.

(4) If a challenge under any procedure agreed upon by the parties or
under the procedure under subsection (2) is not successful, the arbitral
tribunal shall continue the arbitral proceedings and make an arbitral
award.

(5) Where an arbitral award is made under sub-section (4), the party
challenging the arbitrator may make an application for setting aside such
an arbitral award in accordance with section 34.

(6) Where an arbitral award is set aside on an application made under
sub-section (5), the Court may decide as to whether the arbitrator who is
challenged is entitled to any fees."

""16. Competence of arbitral tribunal to rule on its jurisdiction.—
XXX XXX XXX

(2) A plea that the arbitral tribunal does not have jurisdiction shall be
raised not later than the submission of the statement of defence;
however, a party shall not be precluded from raising such a plea merely
because that he has appointed, or participated in the appointment of, an
arbitrator."”

"29A. Time limit for arbitral award.—

(1) The award in matters other than international commercial
arbitration shall be made by the arbitral tribunal within a period of
twelve months from the date of completion of pleadings under sub-
section (4) of section 23:

Provided that the award in the matter of international commercial
arbitration may be made as expeditiously as possible and endeavor may
be made to dispose of the matter within a period of twelve months from
the date of completion of pleadings under sub-section (4) of section 23.

(2) Ifthe award is made within a period of six months from the date the
arbitral tribunal enters upon the reference, the arbitral tribunal shall be
entitled to receive such amount of additional fees as the parties may
agree.

(3) The parties may, by consent, extend the period specified in sub-
section (1) for making award for a further period not exceeding six
months.

(4) Ifthe award is not made within the period specified in sub-section

(1) or the extended period specified under sub-section (3), the mandate

of'the arbitrator(s) shall terminate unless the Court has, either prior to or
after the expiry of the period so specified, extended the period:

LL.R.[2021]M.P.
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Provided that while extending the period under this sub-section, if the
Court finds that the proceedings have been delayed for the reasons
attributable to the arbitral tribunal, then, it may order reduction of fees of
arbitrator(s) by not exceeding five per cent. for each month of such

delay.
Provided further that where an application under sub-section (5) is

pending, the mandate of the arbitrator shall continue till the disposal of
the said application:

Provided also that the arbitrator shall be given an opportunity of being
heard before the fees is reduced.

(5) The extension of period referred to in sub-section (4) may be on the
application of any of the parties and may be granted only for sufficient
cause and on such terms and conditions as may be imposed by the Court.

(6) While extending the period referred to in sub-section (4), it shall be
open to the Court to substitute one or all of the arbitrators and if one or all
of the arbitrators are substituted, the arbitral proceedings shall continue
from the stage already reached and on the basis of the evidence and
material already on record, and the arbitrator(s)appointed under this
section shall be deemed to have received the said evidence and material.

(7) Inthe event of arbitrator(s) being appointed under this section, the
arbitral tribunal thus reconstituted shall be deemed to be in continuation
of'the previously appointed arbitral tribunal.

(8) It shall be open to the Court to impose actual or exemplary costs
upon any of the parties under this section.

(9) An application filed under sub-section (5) shall be disposed of by
the Court as expeditiously as possible and endeavour shall be made to
dispose of the matter within a period of sixty days from the date of
service of notice on the opposite party"

"29B. Fast track procedure.—

(1) Notwithstanding anything contained in this Act, the parties to an
arbitration agreement, may, at any stage either before or at the time of
appointment of the arbitral tribunal, agree in writing to have their dispute
resolved by fast track procedure specified in sub-section (3).

(2) The parties to the arbitration agreement, while agreeing for
resolution of dispute by fast track procedure, may agree that the arbitral
tribunal shall consist of a sole arbitrator who shall be chosen by the
parties.

(3) The arbitral tribunal shall follow the following procedure while
conducting arbitration proceedings under sub-section (1):—
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(a) The arbitral tribunal shall decide the dispute on the basis of
written pleadings, documents and submissions filed by the parties
without any oral hearing;

(b) The arbitral tribunal shall have power to call for any further
information or clarification from the parties in addition to the pleadings
and documents filed by them;

(c) An oral hearing may be held only, if, all the parties make a
request or if the arbitral tribunal considers it necessary to have oral
hearing for clarifying certain issues;

(d) The arbitral tribunal may dispense with any technical
formalities, if an oral hearing is held, and adopt such procedure as
deemed appropriate for expeditious disposal of the case.

(4) The award under this section shall be made within a period of six
months from the date the arbitral tribunal enters upon the reference.

(5) If the award is not made within the period specified in sub-section
(4), the provisions of subsections (3) to (9) of section 29A shall apply to
the proceedings.

(6) The fees payable to the arbitrator and the manner of payment of the
fees shall be such as may be agreed between the arbitrator and the
parties."”

""33. Correction and interpretation of award; additional award.—
XXX XXX XXX

(3) The arbitral tribunal may correct any error of the type referred to in
clause (a) of sub-section (1), on its own initiative, within thirty days from
the date of the arbitral award.

(4) Unless otherwise agreed by the parties, a party with notice to the
other party, may request, within thirty days from the receipt of the
arbitral award, the arbitral tribunal to make an additional arbitral award
as to claims presented in the arbitral proceedings but omitted from the
arbitral award.

(5) Ifthe arbitral tribunal considers the request made under sub-section

(4) to be justified, it shall make the additional arbitral award within sixty
days from the receipt of such request."

""34. Application for setting aside arbitral award.—
XXX XXX XXX

(3) An application for setting aside may not be made after three months
have elapsed from the date on which the party making that application
had received the arbitral award or, if a request had been made under

LL.R.[2021]M.P.
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section 33, from the date on which that request had been disposed of by
the arbitral tribunal:

Provided that if the Court is satisfied that the applicant was prevented by
sufficient cause from making the application within the said period of
three months it may entertain the application within a further period of
thirty days, but not thereafter."

""37. Appealable orders.—

(1) Notwithstanding anything contained in any other law for the time
being in force, an appeal shall lie from the following orders (and from no
others) to the Court authorised by law to hear appeals from original
decrees of the Court passing the order, namely:—

(a) refusing to refer the parties to arbitration under section §;
(b) granting or refusing to grant any measure under section 9;

(c) setting aside or refusing to set aside an arbitral award under
section 34.

(2) Appeal shall also lie to a court from an order of the arbitral
tribunal—

(a) accepting the plea referred to in sub-section (2) or sub-
section (3) of section 16; or

(b) granting or refusing to grant an interim measure under
section 17.

(3) No second appeal shall lie from an order passed in appeal under this
section, but nothing in this section shall affect or takeaway any right to
appeal to the Supreme Court."

"43. Limitations.—

(1) The Limitation Act, 1963 (36 of 1963), shall apply to arbitrations
asitapplies to proceedings in court.

(2) Forthe purposes of this section and the Limitation Act, 1963 (36 of
1963), an arbitration shall be deemed to have commenced on the date
referred to in section 21.

(3) Where an arbitration agreement to submit future disputes to
arbitration provides that any claim to which the agreement applies shall
be barred unless some step to commence arbitral proceedings is taken
within a time fixed by the agreement, and a dispute arises to which the
agreement applies, the Court, if it is of opinion that in the circumstances
of the case undue hardship would otherwise be caused, and
notwithstanding that the time so fixed has expired, may on such terms, if
any, as the justice of the case may require, extend the time for such
period as it thinks proper.



572 Govt. of MH (Water Resources Deptt.) Vs. M/s Borse Bro. Eng. & Contractors P. Ltd.(SC)

17.

(4) Where the Court orders that an arbitral award be set aside, the
period between the commencement of the arbitration and the date of the
order of the Court shall be excluded in computing the time prescribed by
the Limitation Act, 1963 (36 of 1963),for the commencement of the
proceedings (including arbitration) with respect to the dispute so
submitted."

So far as the Limitation Act is concerned, sections 5 and 29(2) read as

follows:

"S. Extension of prescribed period in certain cases.—

Any appeal or any application, other than an application under any of the
provisions of Order XXI of the Code of Civil Procedure, 1908 (5 of
1908), may be admitted after the prescribed period if the appellant or the
applicant satisfies the court that he had sufficient cause for not preferring
the appeal or making the application within such period. Explanation.—
The fact that the appellant or the applicant was missed by any order,
practice or judgment of the High Court in ascertaining or computing the
prescribed period may be sufficient cause within the meaning of this
section."

""29. Savings.—
XXX XXX XXX

(2) Where any special or local law prescribes for any suit, appeal or
application a period of limitation different from the period prescribed by
the Schedule, the provisions of section 3 shall apply as if such period
were the period prescribed by the Schedule and for the purpose of
determining any period of limitation prescribed for any suit, appeal or
application by any special or local law, the provisions contained in
sections 4 to 24 (inclusive) shall apply only in so far as, and to the extent
to which, they are not expressly excluded by such special or local law."

18. Further, the relevant Articles of the Schedule provide as follows:

"THE SCHEDULE
(PERIODS OF LIMITATION)

XXX XXX XXX

Description of suit Period of Time from which
limitation period begins to run

116. Under the Code
of Civil Procedure,
1908 (5 of 1908)—

LL.R.[2021]M.P.
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19.

(a) to a High Court Ninety days. | The date of the decree
from any decree or or order.

order.

(b) to any other court Thirty days. The date of the decree
from any decree or or order.

order.

117. From a decree Thirty days. The date of the decree
or order of any High or order.

Court to the same

Court

137. Any other application| Three years. When the right to apply
for which no period of accrues.

limitation is provided
elsewhere in this
Division.

573

The Commercial Courts Act states, in its Statement of Objects and
Reasons, the following:

"STATEMENT OF OBJECTSAND REASONS

The proposal to provide for speedy disposal of high value commercial
disputes has been under consideration of the Government for quite some
time. The high vlaue commercial disputes involve complex facts and
question of law. Therefore, there is a need to provide for an independent
mechanism for their early resolution. Early resolution of commercial
disputes shall create a positive image to the investor world about the
independent and responsive Indian legal system."

"6. It is proposed to introduced the Commercial Courts, Commercial
Division and Commercial Appellate Division of High Courts Bill, 2015
to replace the Commercial Courts, Commercial Division and Commercial
Appellate Division of High Courts Ordinance, 2015 which inter alia,
provides for the following namely:—

XXX XXX XXX

(v) to amend the Code of Civil Procedure, 1908 as applicable to
the Commercial Courts and Commercial Divisions which shall prevail
over the existing High Courts Rules and other provisions of the Code of
Civil Procedure, 1908 so as to improve the efficiency and reduce delays
in disposal of commercial cases.
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20.

7. The proposed Bill shall accelerate economic growth, improve the
international image of the Indian Justice delivery system, and the faith of
the investor world in the legal culture of the nation."

Section 2(1)(1) of the Commercial Courts Act defines "specified value" as

follows:

"2. Definitions.—(1) In this Act, unless the context otherwise
requires,—

XXX XXX XXX
(1) "Specified Value", in relation to a commercial dispute, shall mean the
value of the subject-matter in respect of a suit as determined in

accordance with section 12 which shall not be less than three lakh rupees
or such higher value, as may be notified by the Central Government."

LL.R.[2021]M.P.

21. Chapter 11 of the Commercial Courts Act sets up commercial courts,
commercial appellate courts, commercial divisions and commercial appellate
divisions. So far as arbitration is concerned, section 10 is important and states as

follows:

""10. Jurisdiction in respect of arbitration matters.—

Where the subject-matter of an arbitration is a commercial dispute of
a Specified Value and—

(1) If such arbitration is an international commercial arbitration, all
applications or appeals arising out of such arbitration under the
provisions of the Arbitration and Conciliation Act, 1996 (26 of 1996)
that have been filed in a High Court, shall be heard and disposed of by
the Commercial Division where such Commercial Division has been
constituted in such High Court.

(2) If such arbitration is other than an international commercial
arbitration, all applications or appeals arising out of such arbitration
under the provisions of the Arbitration and Conciliation Act, 1996 (26 of
1996) that have been filed on the original side of the High Court, shall be
heard and disposed of by the Commercial Division where such
Commercial Division has been constituted in such High Court.

(3) If such arbitration is other than an international commercial
arbitration, all applications or appeals arising out of such arbitration
under the provisions of the Arbitration and Conciliation Act, 1996 (26 of
1996) that would ordinarily lie before any principal civil court of
original jurisdiction in a district (not being a High Court) shall be filed
in, and heard and disposed of by the Commercial Court exercising
territorial jurisdiction over such arbitration where such Commercial
Court has been constituted.
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22.

575

The other relevant provisions of the Commercial Courts Act are set out as
follows:

"13. Appeals from decrees of Commercial Courts and
Commercial Divisions.—

(1) Any person aggrieved by the judgment or order of a Commercial
Court below the level of a District Judge may appeal to the Commercial
Appellate Court within a period of sixty days from the date of judgment
or order.

(1A) Any person aggrieved by the judgment or order of a Commercial
Court at the level of District Judge exercising original civil jurisdiction
or, as the case may be, Commercial Division of a High Court may appeal
to the Commercial Appellate Division of that High Court within a period
of'sixty days from the date of the judgment or order:

Provided that an appeal shall lie from such orders passed by a
Commercial Division or a Commercial Court that are specifically
enumerated under Order XLIII of the Code of Civil Procedure, 1908 (5
of 1908) as amended by this Act and section 37 of the Arbitration and
Conciliation Act, 1996 (26 0 1996).

(2) Notwithstanding anything contained in any other law for the time
being in force or Letters Patent of a High Court, no appeal shall lie from
any order or decree of a Commercial Division or Commercial Court
otherwise than in accordance with the provisions of this Act.

14. Expeditious disposal of appeals.—The Commercial Appellate
Court and the Commercial Appellate Division shall endeavour to
dispose of appeals filed before it within a period of six months from the
date of filing of such appeal."

"16. Amendments to the Code of Civil Procedure, 1908 in its
application to commercial disputes.—

(1) The provisions of the Code of Civil Procedure, 1908 (5 of 1908)
shall, in their application to any suit in respect of a commercial dispute of

a Specified Value, stand amended in the manner as specified in the
Schedule.

(2) The Commercial Division and Commercial Court shall follow the
provisions of the Code of Civil Procedure, 1908 (5 of 1908), as amended
by this Act, in the trial of a suit in respect of a commercial dispute of a
Specified Value.

(3) Where any provision of any Rule of the jurisdictional High Court
or any amendment to the Code of Civil Procedure, 1908 (5 of 1908), by
the State Government is in conflict with the provisions of the Code of
Civil Procedure, 1908 (5 of 1908), as amended by this Act, the
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provisions of the Code of Civil Procedure as amended by this Act shall
prevail."

""21. Act to have overriding effect.—Save as otherwise provided, the
provisions of this Act shall have effect, notwithstanding anything
inconsistent therewith contained in any other law for the time being in
force or in any instrument having effect by virtue of any law for the time
being in force other than this Act."

"SCHEDULE

4. Amendment of First Schedule.—In the First Schedule to the
Code,—

XXX XXX XXX

(D) in Order VIIL,— (i) in Rule 1, for the proviso, the following proviso
shall be substituted, namely:—

"Provided that where the defendant fails to file the written
statement within the said period of thirty days, he shall be allowed to file
the written statement on such other day, as may be specified by the
Court, for reasons to be recorded in writing and on payment of such costs
as the Court deems fit, but which shall not be later than one hundred
twenty days from the date of service of summons and on expiry of one
hundred twenty days from the date of service of summons, the defendant
shall forfeit the right to file the written statement and the Court shall not
allow the written statement to be taken onrecord.";"

LL.R.[2021]M.P.

23. Section 37 of the Arbitration Act, when read with section 43 thereof,
makes it clear that the provisions of the Limitation Act will apply to appeals that
are filed under section 37. This takes us to Articles 116 and 117 of the Limitation
Act, which provide for a limitation period of 90 days and 30 days, depending upon
whether the appeal is from any other court to a High Court or an intra-High Court
appeal. There can be no doubt whatsoever that section 5 of the Limitation Act will
apply to the aforesaid appeals, both by virtue of section 43 of the Arbitration Act
and by virtue of section 29(2) of the Limitation Act. This aspect of the matter has
been set out in the concurring judgment of Raveendran, J. in Consolidated Engg.

(supra), as follows:

""40. Let me next refer to the relevant provisions of the Limitation Act.
Section 3 of the Limitation Act provides for the bar of limitation. It
provides that subject to the provisions contained in Sections 4 to 24
(inclusive), every suit instituted, appeal preferred, and application made
after the prescribed period shall be dismissed although limitation has not
been set up as a defence. "Prescribed period" means that period of
limitation computed in accordance with the provisions of the Limitation
Act. "Period of limitation" means the period of limitation prescribed for
any suit, appeal or application by the Schedule to the Limitation Act
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[vide Section 2(j) of the said Act]. Section 29 of the Limitation Act
relates to savings. Sub-section (2) thereof which is relevant is extracted
below:

"29. (2) Where any special or local law prescribes for any suit,
appeal or application a period of limitation different from the
period prescribed by the Schedule, the provisions of Section 3
shall apply as if such period were the period prescribed by the
Schedule and for the purpose of determining any period of
limitation prescribed for any suit, appeal or application by any
special or local law, the provisions contained in Sections 4 to 24
(inclusive) shall apply only insofar as, and to the extent to
which, they are not expressly excluded by such special or local
law."

41. Article 116 of the Schedule prescribes the period of limitation for
appeals to the High Court (90 days) and appeals to any other court (30
days) under the Code of Civil Procedure, 1908. It is now well settled that
the words "appeals under the Code of Civil Procedure, 1908" occurring
in Article 116 refer not only to appeals preferred under the Code of Civil
Procedure, 1908, but also to appeals, where the procedure for filing of
such appeals and powers of the court for dealing with such appeals are
governed by the Code of Civil Procedure. (See decision of the
Constitution Bench in Vidvacharan Shukla v. Khubchand Baghel [AIR
1964 SC 1099] .) Article 119(b) of the Schedule prescribes the period of
limitation for filing an application (under the Arbitration Act, 1940), for
setting aside an award, as thirty days from the date of service of notice of
filing of the award.

42. The AC Act is no doubt, a special law, consolidating and amending
the law relating to arbitration and matters connected therewith or
incidental thereto. The AC Act does not prescribe the period of
limitation, for various proceedings under that Act, except where it
intends to prescribe a period different from what is prescribed in the
Limitation Act. On the other hand, Section 43 makes the provisions of
the Limitation Act, 1963 applicable to proceedings—both in court and in
arbitration—under the AC Act. There is also no express exclusion of
application of any provision of the Limitation Act to proceedings under
the AC Act, but there are some specific departures from the general
provisions of the Limitation Act, as for example, the proviso to Section
34(3) and sub-sections (2) to (4) of Section 43 of the AC Act.

43. Where the Schedule to the Limitation Act prescribes a period of
limitation for appeals or applications to any court, and the special or
local law provides for filing of appeals and applications to the court, but
does not prescribe any period of limitation in regard to such appeals or
applications, the period of limitation prescribed in the Schedule to the
Limitation Act will apply to such appeals or applications and
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24.

consequently, the provisions of Sections 4 to 24 will also apply. Where
the special or local law prescribes for any appeal or application, a period
of limitation different from the period prescribed by the Schedule to the
Limitation Act, then the provisions of Section 29(2) will be attracted. In
that event, the provisions of Section 3 of the Limitation Act will apply, as
ifthe period of limitation prescribed under the special law was the period
prescribed by the Schedule to the Limitation Act, and for the purpose of
determining any period of limitation prescribed for the appeal or
application by the special law, the provisions contained in Sections 4 to
24 will apply to the extent to which they are not expressly excluded by
such special law. The object of Section 29(2) is to ensure that the
principles contained in Sections 4 to 24 of the Limitation Act apply to
suits, appeals and applications filed in a court under special or local laws
also, even if it prescribes a period of limitation different from what is
prescribed in the Limitation Act, except to the extent of express
exclusion of the application of any or all of those provisions."

When the Commercial Courts Act is applied to the aforesaid appeals,
given the definition of "specified value" and the provisions contained in sections
10 and 13 thereof, it is clear that it is only when the specified value is for a sum less
than three lakh rupees that the appellate provision contained in section 37 of the
Arbitration Act will be governed, for the purposes of limitation, by Articles 116
and 117 of the Limitation Act. Shri Deshmukh's argument that depending upon
which court decides a matter, a limitation period of either 30 or 90 days is
provided, which leads to arbitrary results, and that, therefore, the uniform period
provided by Article 137 of the Limitation Act should govern appeals as well, is
rejected. It is settled that periods of limitation must always to some extent be
arbitrary and may result in some hardship, but this is no reason as to why they
should not be strictly followed. In Boota Mal v. Union of India, (1963) 1 SCR 70,

this Court referred to this aspect of the case, as follows:

"Ordinarily, the words of a statute have to be given their strict
grammatical meaning and equitable considerations are out of place,
particularly in provisions of law limiting the period of limitation for
filing suits or legal proceedings. This was laid down by the Privy
Council in two decisions in Nagendranath v. Suresh [AIR(1932) PC
165] and General Accident Fire and Life Assurance Corporation
Limited v. Janmahomed Abdul Rahim [AIR (1941) PC 6] . In the first
case the Privy Council observed that "the fixation of periods of
limitation must always be to some extent arbitrary and may frequently
result in hardship. But in construing such provisions equitable
considerations are out of place, and the strict grammatical meaning of
the words is the only safe guide". In the latter case it was observed that "a
limitation Act ought to receive such a construction as the language in its
plain meaning imports ... Great hardship may occasionally be caused by

LL.R.[2021]M.P.
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statutes of limitation in cases of poverty, distress and ignorance of rights,
yet the statutory rules must be enforced according to their ordinary
meaning in these and in other like cases"." (pages 74-75)

25. Shri Deshmukh's other argument that since no period of limitation has
been provided in section 37 of the Arbitration Act, as a result of which the neat
division contained in the Limitation Act of different matters contained in suits,
appeals and applications will somehow have to be destroyed, the word "appeals"
has to be read into "applications" so that Article 137 of the Limitation Act could
apply, is also rejected.

26. Even in the rare situation in which an appeal under section 37 of the
Arbitration Act would be of a specified value less than three lakh rupees, resulting
in Article 116 or 117 of the Limitation Act applying, the main object of the
Arbitration Act requiring speedy resolution of disputes would be the most
important principle to be applied when applications under section 5 of the
Limitation Act are filed to condone delay beyond 90 days and/or 30 days
depending upon whether Article 116(a) or 116(b) or 117 applies. As a matter of
fact, given the timelines contained in sections 8, 9(2), 11(4), 11(13), 13(2)-(5),
29A, 29B, 33(3)-(5) and 34(3) of the Arbitration Act, and the observations made
in some of this Court's judgments, the object of speedy resolution of disputes
would govern appeals covered by Articles 116 and 117 of the Limitation Act.

217. This Court in Union of India v. Popular Construction Co., (2001) 8 SCC
470, putitthus:

""14. Here the history and scheme of the 1996 Act support the conclusion
that the time-limit prescribed under Section 34 to challenge an award is
absolute and unextendible by court under Section 5 of the Limitation
Act. The Arbitration and Conciliation Bill, 1995 which preceded the
1996 Act stated as one of its main objectives the need "to minimise the
supervisory role of courts in the arbitral process" [ Para 4(v) of the
Statement of Objects and Reasons of the Arbitration and Conciliation
Act, 1996] . This objective has found expression in Section 5 of the Act
which prescribes the extent of judicial intervention in no uncertain
terms:

"S.  Extent of judicial intervention.— Notwith-
standing anything contained in any other law for the
time being in force, in matters governed by this Part, no
judicial authority shall intervene except where so
provided in this Part."

15. The "Part" referred to in Section 5 is Part I of the 1996 Act which
deals with domestic arbitrations. Section 34 is contained in Part I and is
therefore subject to the sweep of the prohibition contained in Section 5
ofthe 1996 Act."
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28. Likewise, in State of Goa v. Western Builders, (2006) 6 SCC 239, this
Court, while stating that the provisions of section 14 of the Limitation Act would
apply to applications filed under section 34 of the Arbitration Act, held:

"25. ... It is true that the Arbitration and Conciliation Act, 1996 intended
to expedite commercial issues expeditiously. It is also clear in the
Statement of Objects and Reasons that in order to recognise economic
reforms the settlement of both domestic and international commercial
disputes should be disposed of quickly so that the country's economic
progress be expedited..."

29. The judgment in Kandla Export Corpn (supra) also observed:

""27. The matter can be looked at from a slightly different angle. Given
the objects of both the statutes, it is clear that arbitration itself is meant to
be a speedy resolution of disputes between parties. Equally,
enforcement of foreign awards should take place as soon as possible if
India is to remain as an equal partner, commercially speaking, in the
international community. In point of fact, the raison d'étre for the
enactment of the Commercial Courts Act is that commercial disputes
involving high amounts of money should be speedily decided. Given the
objects of both the enactments, if we were to provide an additional
appeal, when Section 50 does away with an appeal so as to speedily
enforce foreign awards, we would be turning the Arbitration Act and the
Commercial Courts Act on their heads. Admittedly, if the amount
contained in a foreign award to be enforced in India were less than Rs 1
crore, and a Single Judge of a High Court were to enforce such award, no
appeal would lie, in keeping with the object of speedy enforcement of
foreign awards. However, if, in the same fact circumstance, a foreign
award were to be for Rs 1 crore or more, if the appellants are correct,
enforcement of such award would be further delayed by providing an
appeal under Section 13(1) of the Commercial Courts Act. Any such
interpretation would lead to absurdity, and would be directly contrary to
the object sought to be achieved by the Commercial Courts Act viz.
speedy resolution of disputes of a commercial nature involving a sum of
Rs 1 crore and over. For this reason also, we feel that Section 13(1) of the
Commercial Courts Act must be construed in accordance with the object
sought to be achieved by the Act. Any construction of Section 13 of the
Commercial Courts Act, which would lead to further delay, instead of an
expeditious enforcement of a foreign award must, therefore, be
eschewed. Even on applying the doctrine of harmonious construction of
both statutes, it is clear that they are best harmonised by giving effect to
the special statute i.e. the Arbitration Act, vis-a-vis the more general
statute, namely, the Commercial Courts Act, being left to operate in
spheres other than arbitration."
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30.  Arecentjudgment of this Court in [COMM Tele Ltd. v. Punjab State Water
Supply and Sewerage Board, (2019)4 SCC 401, states:

25. Several judgments of this Court have also reiterated that the primary
object of arbitration is to reach a final disposal of disputes in a speedy,
effective, inexpensive and expeditious manner. Thus, in Centrotrade
Minerals & Metal Inc. v. Hindustan Copper Ltd. | Centrotrade Minerals
& Metal Inc. v. Hindustan Copper Ltd., (2017) 2 SCC 228 : (2017) 1
SCC (Civ) 593], this Court held: (SCCp. 250, para 39)

"39. In Union of India v. U.P. State Bridge Corpn. Ltd.
[Union of Indiav. U.P. State Bridge Corpn. Ltd., (2015)
2SCC52:(2015) 1 SCC (Civ) 732] this Court accepted
the view [ Indu Malhotra, O.P. Malhotra on the Law
and Practice of Arbitration and Conciliation (3rd Edn.,
Thomson Reuters, 2014).] that the A&C Act has four
foundational pillars and then observed in para 16 of the
Report that: (SCCp. 64)

'16. First and paramount principle
of the first pillar is 'fair, speedy
and inexpensive trial by an Arbitral
Tribunal'. Unnecessary delay or expense
would frustrate the very purpose of
arbitration.""

31. Thus, from the scheme of the Arbitration Act as well as the aforesaid
judgments, condonation of delay under section 5 of the Limitation Act has to be
seen in the context of the object of speedy resolution of disputes.

32. The bulk of appeals, however, to the appellate court under section 37 of
the Arbitration Act, are governed by section 13 of the Commercial Courts Act.
Sub-section (1A) of section 13 of the Commercial Courts Act provides the forum
for appeals as well as the limitation period to be followed, section 13 of the
Commercial Courts Act being a special law as compared with the Limitation Act
which is a general law, which follows from a reading of section 29(2) of the
Limitation Act. Section 13(1A) of the Commercial Courts Act lays down a period
of limitation of 60 days uniformly for all appeals that are preferred under section
37 of the Arbitration Act.'

33, The vexed question which faces us is whether, first and foremost, the
application of section 5 of the Limitation Act is excluded by the scheme of the
Commercial Courts Act, as has been argued by Dr. George. The first important

1. As held in BGS SGS SOMA JV v. NHPC, (2020) 4 SCC 234, whereas section 37 of the Arbitration
Act provides the substantive right to appeal, section 13 of the Commercial Courts Act provides the forum
and procedure governing the appeal (see paragraph 13).
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thing to note is that section 13(1A) of the Commercial Courts Act does not contain
any provision akin to section 34(3) of the Arbitration Act. Section 13(1A) of the
Commercial Courts Act only provides for a limitation period of 60 days from the
date of the judgment or order appealed against, without further going into whether
delay beyond this period can or cannot be condoned.

34. It may also be pointed out that though the object of expeditious disposal of
appeals is laid down in section 14 of the Commercial Courts Act, the language of
section 14 makes it clear that the period of six months spoken of is directory and
not mandatory. By way of contrast, section 16 of the Commercial Courts Act read
with the Schedule thereof and the amendment made to Order VIII Rule 1 of the
CPC, would make it clear that the defendant in a suit is given 30 days to file a
written statement, which period cannot be extended beyond 120 days from the
date of service of the summons; and on expiry of the said period, the defendant
forfeits the right to file the written statement and the court cannot allow the written
statement to be taken on record. This provision was enacted as a result of the
judgment of this Court in Salem Advocate Bar Assn. (II) v. Union of India, (2005)
6 SCC 344.

35. In a recent judgment of this Court namely, SCG Contracts (India) (P) Ltd.
v. K.S. Chamankar Infrastructure (P) Ltd., (2019) 12 SCC 210, a Division Bench
of this Court referred to the aforesaid amendment and its hard and fast nature as
follows:

"8. The Commercial Courts, Commercial Division and Commercial
Appellate Division of High Courts Act, 2015 came into force on 23-10-
2015 bringing in their wake certain amendments to the Code of Civil
Procedure. In Order 5 Rule 1, sub-rule (1), for the second proviso, the
following proviso was substituted:

"Provided further that where the defendant fails to file
the written statement within the said period of thirty
days, he shall be allowed to file the written statement on
such other day, as may be specified by the court, for
reasons to be recorded in writing and on payment of
such costs as the court deems fit, but which shall not be
later than one hundred twenty days from the date of
service of summons and on expiry of one hundred and
twenty days from the date of service of summons, the
defendant shall forfeit the right to file the written
statement and the court shall not allow the written
statement to be taken on record."

Equally, in Order 8 Rule 1, anew proviso was substituted as follows:

"Provided that where the defendant fails to file the
written statement within the said period of thirty days,
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he shall be allowed to file the written statement on such
other day, as may be specified by the court, for reasons
to be recorded in writing and on payment of such costs
as the court deems fit, but which shall not be later than
one hundred and twenty days from the date of service of
summons and on expiry of one hundred and twenty
days from the date of service of summons, the
defendant shall forfeit the right to file the written
statement and the court shall not allow the written
statement to be taken on record."

This was re-emphasised by re-inserting yet another proviso in Order 8 Rule 10 CPC,
which reads as under:

"10. Procedure when party fails to present written
statement called for by court.—Where any party from
whom a written statement is required under Rule 1 or
Rule 9 fails to present the same within the time
permitted or fixed by the court, as the case may be, the
court shall pronounce judgment against him, or make
such order in relation to the suit as it thinks fitand on the
pronouncement of such judgment a decree shall be
drawn up:

Provided further that no court shall make an order to
extend the time provided under Rule 1 of this Order for
filing of the written statement."

A perusal of these provisions would show that ordinarily a written
statement is to be filed within a period of 30 days. However, grace period
of a further 90 days is granted which the Court may employ for reasons
to be recorded in writing and payment of such costs as it deems fit to
allow such written statement to come on record. What is of great
importance is the fact that beyond 120 days from the date of service of
summons, the defendant shall forfeit the right to file the written
statement and the Court shall not allow the written statement to be taken
on record. This is further buttressed by the proviso in Order 8 Rule 10
also adding that the court has no further power to extend the time beyond
this period of 120 days.

9. In Bihar Rajya Bhumi Vikas Bank Samiti [State of Bihar v. Bihar
Rajya Bhumi Vikas Bank Samiti, (2018) 9 SCC 472 : (2018) 4 SCC (Civ)
387], aquestion was raised as to whether Section 34(5) of the Arbitration
and Conciliation Act, 1996, inserted by Amending Act 3 of 2016 is
mandatory or directory. In para 11 of the said judgment, this Court
referred to Kailash v. Nanhku [Kailash v. Nanhku, (2005) 4 SCC 480],
referring to the text of Order 8 Rule 1 as it stood pre the amendment
made by the Commercial Courts Act. It also referred (in para 12) to
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Salem Advocate Bar Assn. (2) v. Union of India [Salem Advocate Bar
Assn. (2) v. Union of India, (2005) 6 SCC 344] , which, like the Kailash
[Kailash v. Nanhku, (2005) 4 SCC 480] judgment, held that the mere
expression "shall" in Order 8 Rule 1 would not make the provision
mandatory. This Court then went on to discuss in para 17 of State v. N.S.
Gnaneswaran [State v. N.S. Gnaneswaran, (2013) 3 SCC 594 : (2013) 3
SCC (Cri) 235:(2013) 1 SCC (L&S) 688] , in which Section 154(2) of
the Code of Criminal Procedure was held to be directory inasmuch as no
consequence was provided if the section was breached. In para 22 by
way of contrast to Section 34, Section 29-A of the Arbitration Act was set
out. This Court then noted in para 23 as under: (Bihar Rajya Bhumi Vikas
Bank Samiti case [State of Bihar v. Bihar Rajya Bhumi Vikas Bank
Samiti, (2018) 9 SCC472:(2018)4 SCC (Civ)387],SCCp.489)

"23. It will be seen from this provision that, unlike
Sections 34(5) and (6), if an award is made beyond the
stipulated or extended period contained in the section,
the consequence of the mandate of the arbitrator being
terminated is expressly provided. This provision is in
stark contrast to Sections 34(5) and (6) where, as has
been stated hereinabove, if the period for deciding the
application under Section 34 has elapsed, no
consequence is provided. This is one more indicator
that the same Amendment Act, when it provided time
periods in different situations, did so intending
different consequences."

10.Several High Court judgments on the amended Order 8 Rule 1 have
now held that given the consequence of non-filing of written statement,
the amended provisions of the CPC will have to be held to be mandatory.
See Oku Tech (P) Ltd. v. Sangeet Agarwal [Oku Tech (P) Ltd. v. Sangeet
Agarwal, 2016 SCC OnLine Del 6601] by a learned Single Judge of the
Delhi High Court dated 11-8-2016 in CS (OS) No. 3390 of 2015 as
followed by several other judgments including a judgment of the Delhi
High Court in Maja Cosmetics v. Oasis Commercial (P) Ltd. [Maja
Cosmetics v. Oasis Commercial (P) Ltd., 2018 SCC OnLine Del 6698

11.  We are of the view that the view taken by the Delhi High Court in
these judgments is correct in view of the fact that the consequence of
forfeiting a right to file the written statement; non-extension of any
further time; and the fact that the Court shall not allow the written
statement to be taken on record all points to the fact that the earlier law
on Order 8 Rule 1 on the filing of written statement under Order 8 Rule 1
has now been set at naught."

36. By way of contrast, there is no such provision contained in section 13 of
the Commercial Courts Act. The judgment in Hongo (supra), strongly relied upon
by Dr. George, is clearly distinguishable. In Hongo (supra), section 35-H of the
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Central Excise Act provided for a period of 180 days for filing a reference
application to the High Court. The scheme of the Central Excise Act was adverted
to in paragraph 15 of the judgment, which reads as follows:

"15. We have already pointed out that in the case of appeal to the
Commissioner, Section 35 provides 60 days' time and in addition to the
same, the Commissioner has power to condone the delay up to 30 days,
if sufficient cause is shown. Likewise, Section 35-B provides 90 days'
time for filing appeal to the Appellate Tribunal and sub-section (5)
therein enables the Appellate Tribunal to condone the delay irrespective
of the number of days, if sufficient cause is shown. Likewise, Section
35-EE which provides 90 days' time for filing revision by the Central
Government and, proviso to the same enables the revisional authority to
condone the delay for a further period of 90 days, if sufficient cause is
shown, whereas in the case of appeal to the High Court under Section
35-G and reference to the High Court under Section 35-H of the Act,
total period of 180 days has been provided for availing the remedy of
appeal and the reference. However, there is no further clause
empowering the High Court to condone the delay after the period of 180
days."

37. The Court then went on to observe:

""33. Even otherwise, for filing an appeal to the Commissioner, and to
the Appellate Tribunal as well as revision to the Central Government, the
legislature has provided 60 days and 90 days respectively, on the other
hand, for filing an appeal and reference to the High Court larger period
of 180 days has been provided with to enable the Commissioner and the
other party to avail the same. We are of the view that the legislature
provided sufficient time, namely, 180 days for filing reference to the
High Court which is more than the period prescribed for an appeal and
revision.

34. Though, an argument was raised based on Section 29 of the
Limitation Act, even assuming that Section 29(2) would be attracted,
what we have to determine is whether the provisions of this section are
expressly excluded in the case of reference to the High Court.

35. It was contended before us that the words "expressly excluded"
would mean that there must be an express reference made in the special
or local law to the specific provisions of the Limitation Act of which the
operation is to be excluded. In this regard, we have to see the scheme of
the special law which here in this case is the Central Excise Act. The
nature of the remedy provided therein is such that the legislature
intended it to be a complete code by itself which alone should govern the
several matters provided by it. If, on an examination of the relevant
provisions, it is clear that the provisions of the Limitation Act are
necessarily excluded, then the benefits conferred therein cannot be
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called in aid to supplement the provisions of the Act. In our considered
view, that even in a case where the special law does not exclude the
provisions of Sections 4 to 24 of the Limitation Act by an express
reference, it would nonetheless be open to the court to examine whether
and to what extent, the nature of those provisions or the nature of the
subject-matter and scheme of the special law exclude their operation. In
other words, the applicability of the provisions of the Limitation Act,
therefore, is to be judged not from the terms of the Limitation Act but by
the provisions of the Central Excise Act relating to filing of reference
application to the High Court.

36. The scheme of the Central Excise Act, 1944 supports the conclusion
that the time-limit prescribed under Section 35-H(1) to make a reference
to the High Court is absolute and unextendable by a court under Section
5 of the Limitation Act. It is well-settled law that it is the duty of the court
to respect the legislative intent and by giving liberal interpretation,
limitation cannot be extended by invoking the provisions of Section 5 of
the Limitation Act."

38. Unlike the scheme of the Central Excise Actrelied upon in Hongo (supra),
there are no other provisions in the Commercial Courts Act which provide for a
period of limitation coupled with a condonation of delay provision which is either
open-ended or capped. Also, the period of 180 days provided was one indicia
which led the Court to exclude the application of section 5 of the Limitation Act,
as it was double and triple the period provided for appeals under the other
provisions of the same Act. Section 13(1A) of the Commercial Courts Act, by way
of contrast, applies an intermediate period of 60 days for filing an appeal, that is, a
period that is halfway between 30 days and 90 days provided by Articles 116 and
117 ofthe Limitation Act.

39.  Theotherjudgmentsrelied upon by Dr. George are all distinguishable in
that they are judgments which deal with provisions that provide for a period of
limitation and a period of condonation of delay beyond which delay cannot be
condoned, such as section 125 of the Electricity Act. (See Suryachakra Power
Corpn. Ltd. v. Electricity Deptt., (2016) 16 SCC 152 at paragraph 10; ONGC v.
Gujarat Energy Transmission Corpn. Ltd., (2017) 5 SCC 42 at paragraphs 5-10).

40. Section 21 of the Commercial Courts Act was also pressed into service
stating that the non-obstante clause contained in the Commercial Courts Act
would override other Acts, including the Limitation Act, as a result of which, the
applicability of section 5 thereof would be excluded. This argument has been
addressed in the context of the IBC in B.K. Educational Services (P) Ltd. v. Parag
Gupta & Associates, (2019) 11 SCC 633, as follows:

"41. Shri Dholakia argued that the Code being complete in itself, an
intruder such as the Limitation Act must be shut out also by application
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of Section 238 of the Code which provides that, "notwithstanding
anything inconsistent therewith contained in any other law for the time
being in force", the provisions of the Code would override such laws. In
fact, Section 60(6) of the Code specifically states as follows:

"60. Adjudicating authority for corporate
persons.—(1)-(5) * * *

(6) Notwithstanding anything contained in the
Limitation Act, 1963 (36 of 1963) or in any other law
for the time being in force, in computing the period of
limitation specified for any suit or application by or
against a corporate debtor for which an order of
moratorium has been made under this Part, the period
during which such moratorium is in place shall be
excluded."

This provision would have been wholly unnecessary if the Limitation
Actwas otherwise excluded either by reason of the Code being complete
in itself or by virtue of Section 238 of the Code. Both, Section 433 of the
Companies Act as well as Section 238-A of the Code, apply the
provisions of the Limitation Act "as far as may be". Obviously,
therefore, where periods of limitation have been laid down in the Code,
these periods will apply notwithstanding anything to the contrary
contained in the Limitation Act. From this, it does not follow that the
baby must be thrown out with the bathwater. This argument, therefore,
mustalso berejected."

41. For all these reasons we reject the argument made by Shri George that the
application of section 5 of the Limitation Act is excluded given the scheme of
Commercial Courts Act.

42. The next important argument that needs to be addressed is as to whether
the hard and fast rule applied by this Court in N. V. International (supra) is correct
in law. Firstly, as has correctly been argued by Shri Shroti, N.V. International
(supra) does not notice the provisions of the Commercial Courts Act at all and can
be said to be per incuriam on this count. Secondly, it is also correct to note that the
period of 90 days plus 30 days and not thereafter mentioned in section 34(3) of the
Arbitration Act cannot now apply, the limitation period for filing of appeals under
the Commercial Courts Act being 60 days and not 90 days. Thirdly, the argument
that absent a provision curtailing the condonation of delay beyond the period
provided in section 13 of the Commercial Courts Act would also make it clear that
any such bodily lifting of the last part of section 34(3) into section 37 of the
Arbitration Act would also be unwarranted. We cannot accept Shri Navare's
argument that this is a mere casus omissus which can be filled in by the Court.
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43. The difference between interpretation and legislation is sometimes a fine
one, as it has repeatedly been held that judges do not merely interpret the law but
also create law. In Eerav. State (NCT of Delhi), (2017) 15 SCC 133, this Court was
faced with the interpretation of section 2(1)(d) of the Protection of Children from
Sexual Offences Act, 2012. This provision reads as follows:

"(2)(1)(d) "child" means any person below the age of eighteen
years;"

44. The argument made before the Court was that the age of 18 years did not
only refer to physical age, but could also refer to the mental age of the "child" as
defined. This Court was therefore faced with the difficulty between interpreting
the law as it stands, and legislating. The concurring judgment of Nariman, J. put it
thus:

""103. Having read the erudite judgment of my learned Brother, and
agreeing fully with him on the conclusion reached, given the importance
of the Montesquiean separation of powers doctrine where the judiciary
should not transgress from the field of judicial law-making into the field
of legislative law-making, I have felt it necessary to add a few words of
my own.

104. Mr Sanjay R. Hegde, the learned Amicus Curiae, has argued
before us that the interpretation of Section 2(1)(d) of the Protection of
Children from Sexual Offences Act, 2012 cannot include "mental" age
as such an interpretation would be beyond the "Lakshman Rekha" —
that s, it is no part of this Court's function to add to or amend the law as it
stands. This Court's function is limited to interpreting the law as it
stands, and this being the case, he has exhorted us not to go against the
plain literal meaning of'the statute.

105. Since Mr Hegde's argument raises the constitutional spectre of
separation of powers, let it first be admitted that under our constitutional
scheme, Judges only declare the law; it is for the legislatures to make the
law. This much at least is clear on a conjoint reading of Articles 141 and
245 of'the Constitution of India, which are set out hereinbelow:

"141. Law declared by Supreme Court to be binding
on all courts.—The law declared by the Supreme
Court shall be binding on all courts within the territory
ofIndia.

kkosk

245. Extent of laws made by Parliament and by the
legislatures of States.—(1) Subject to the provisions of
this Constitution, Parliament may make laws for the
whole or any part of the territory of India, and the
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45.

legislature of a State may make laws for the whole or
any part of the State.

(2) No law made by Parliament shall be deemed to be
invalid on the ground that it would have extra-territorial
operation."

(emphasis supplied)

106. That the legislature cannot "declare" law is embedded in Anglo-
Saxon jurisprudence. Bills of attainder, which used to be passed by
Parliament in England, have never been passed from the 18th century
onwards. A legislative judgment is anathema. As early as 1789, the US
Constitution expressly outlawed bills of attainder vide Article I Section
9(3). This being the case with the legislature, the counter-argument is
that the Judiciary equally cannot "make" but can only "declare" law.
While declaring the law, can Judges make law as well?..."

The concurring judgment went on to state:

""127. Itis thus clear on a reading of English, US, Australian and our own
Supreme Court judgments that the "Lakshman Rekha" has in fact been
extended to move away from the strictly literal rule of interpretation
back to the rule of the old English case of Heydon [Heydon case, (1584)
3 CoRep 7a: 76 ER 637], where the Court must have recourse to the
purpose, object, text and context of a particular provision before arriving
at a judicial result. In fact, the wheel has turned full circle. It started out
by the rule as stated in 1584 in Heydon case [Heydon case, (1584) 3 Co
Rep 7a: 76 ER 637], which was then waylaid by the literal interpretation
rule laid down by the Privy Council and the House of Lords in the mid-
1800s, and has come back to restate the rule somewhat in terms of what
was most felicitously put over 400 years ago in Heydon case [Heydon
case, (1584)3 CoRep7a:76 ER 637]."

""139. A reading of the Act as a whole in the light of the Statement of
Objects and Reasons thus makes it clear that the intention of the
legislator was to focus on children, as commonly understood i.e. persons
who are physically under the age of 18 years. The golden rule in
determining whether the judiciary has crossed the Lakshman Rekha in
the guise of interpreting a statute is really whether a Judge has only
ironed out the creases that he found in a statute in the light of its object, or
whether he has altered the material of which the Act is woven. In short,
the difference is the well-known philosophical difference between "is"
and "ought". Does the Judge put himselfin the place of the legislator and
ask himself whether the legislator intended a certain result, or does he
state that this must have been the intent of the legislator and infuse what
he thinks should have been done had he been the legislator. If the latter, it
is clear that the Judge then would add something more than what there is
in the statute by way of a supposed intention of the legislator and would

589
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go beyond creative interpretation of legislation to legislating itself. It is
at this point that the Judge crosses the Lakshman Rekha and becomes a
legislator, stating what the law ought to be instead of what the law is."

46. Ultimately, the judgment concluded:

""146. A reading of the Objects and Reasons of the aforesaid Act
together with the provisions contained therein would show that
whatever is the physical age of the person affected, such person
would be a "person with disability" who would be governed by the
provisions of the said Act. Conspicuous by its absence is the
reference to any age when it comes to protecting persons with
disabilities under the said Act.

147. Thus, it is clear that viewed with the lens of the legislator, we
would be doing violence both to the intent and the language of
Parliament if we were to read the word "mental" into Section
2(1)(d) of the 2012 Act. Given the fact that it is a beneficial/penal
legislation, we as Judges can extend it only as far as Parliament
intended and no further. I am in agreement, therefore, with the
judgment of my learned Brother, including the directions given by
him."

47. Given the lakshman rekha' laid down in this judgment, it is a little
difficult to appreciate how a cap can be judicially engrafted onto a statutory
provision which then bars condonation of delay by even one day beyond the cap
so engrafted.

48. Shri George, however, relied upon the judgments of this Court in Chandi
Prasadv. Jagdish Prasad, (2004) 8 SCC 724 (at paragraph 22) and D. Purushotama
Reddyv. K. Sateesh, (2008) 8 SCC 505 (at paragraph 11), to support the reasoning
contained in Varindera Constructions (supra) and N.V. International (supra). He
relied strongly upon paragraph 11 of the judgment in D. Purushotama Reddy v. K.
Sateesh, (2008) 8 SCC 505, which reads as follows:

""11. We have noticed hereinbefore that whereas the judgment of
conviction and sentence was passed on 15-12-2005, the suit was
decreed by the civil court on 23-1-2006. Deposit of a sum of Rs
2,00,000 by the appellants in favour of the respondent herein, was
directed by the criminal court. Such an order should have been
taken into consideration by the trial court. An appeal from a
decree, furthermore, is a continuation of suit. The limitation of
power on a civil court should also be borne in mind by the
appellate court. Was any duty cast upon the civil court to consider
the amount of compensation deposited in terms of Section 357 of
the Code is the question."
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49. From this paragraph, what was sought to be argued was that the limitation
of power on a civil court at the initial stage can be read as a limitation onto the
appellate court, as was done in the aforesaid judgments. We are afraid that we are
unable to agree. This sentence was in the context of a decree passed in a civil suit
for a sum of rupees 3.09 lakh with interest, without taking into consideration the
fact that an amount of rupees 2.10 lakh had already been deposited by the
appellant in criminal proceedings. The Court relied upon section 357(5) of the
Code of Criminal Procedure, 1973 to hold that "the court" shall take into account
any sum paid or recovered as compensation at the time of awarding compensation
in any subsequent civil suit relating to the same matter. "The court" would
obviously include an appellate court as well. It was only in this context that the
aforesaid observation of limitation of power on a civil court being "borne in mind"
by the appellate court, was made.

50. Shri George's reliance upon the judgment of this Court in P. Radha Bai v.
P. Ashok Kumar, (2019) 13 SCC 445 (at paragraphs 36.2-36.3) on the doctrine of
unbreakability when applied to section 34(3) of the Arbitration Act, also does not
carry the matter much further, as the question is whether this doctrine can be
bodily lifted and engrafted onto an appeal provision that has no cut-off point
beyond which delay cannot be condoned.

For all these reasons, given the illuminating arguments made in these
appeals, we are of the view that N.V. International (supra) has been wrongly
decided and is therefore overruled.

51. However, the matter does not end here. The question still arises as to the
application of section 5 of the Limitation Act to appeals which are governed by a
uniform 60-day period of limitation. At one extreme, we have the judgment in
N.V. International (supra) which does not allow condonation of delay beyond 30
days, and at the other extreme, we have an open-ended provision in which any
amount of delay can be condoned, provided sufficient cause is shown. It is
between these two extremes that we have to steer amiddle course.

52. One judicial tool with which to steer this course is contained in the latin

maxim ut res magis valeat quam pereat. This maxim was fleshed out in CIT v.
Hindustan Bulk Carriers, (2003) 3 SCC 57 as follows:’

""14. A construction which reduces the statute to a futility has to be
avoided. A statute or any enacting provision therein must be so
construed as to make it effective and operative on the principle
expressed in the maxim ut res magis valeat quam pereat i.e. a liberal
construction should be put upon written instruments, so as to uphold

2. Followed in the separate opinion delivered by Pasayat, J. in Ashoka Kumar Thakur v. Union of India,
(2008) 6 SCC 1 (see paragraphs 333-334).
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them, if possible, and carry into effect the intention of the parties. [See
Broom's Legal Maxims (10th Edn.), p. 361, Craies on Statutes (7th
Edn.), p. 95 and Maxwell on Statutes (11th Edn.), p. 221.]

15. A statute is designed to be workable and the interpretation
thereof by a court should be to secure that object unless crucial omission
or clear direction makes that end unattainable. (See Whitney v. IRC
[1926 AC 37 : 10 Tax Cas 88 : 95 LJKB 165 : 134 LT 98 (HL)] , AC at
p. 52 referred to in CIT v. S. Teja Singh [AIR 1959 SC 352 : (1959) 35
ITR 408] and Gursahai Saigal v. CIT [AIR 1963 SC 1062 : (1963) 48
ITR1].)

16.  The courts will have to reject that construction which will defeat
the plain intention of the legislature even though there may be some
inexactitude in the language used. (See Sal/mon v. Duncombe [(1886) 11
AC 627 : 55 LJPC 69 : 55 LT 446 (PC)] AC at p. 634, Curtis v. Stovin
[(1889) 22 QBD 513 : 58 LIQB 174 : 60 LT 772 (CA)] referred to in
S. Teja Singh case [AIR 1959 SC352:(1959) 351TR 408].)

17.  If the choice is between two interpretations, the narrower of
which would fail to achieve the manifest purpose of the legislation, we
should avoid a construction which would reduce the legislation to
futility, and should rather accept the bolder construction, based on the
view that Parliament would legislate only for the purpose of bringing
about an effective result. (See Nokes v. Doncaster Amalgamated
Collieries [(1940) 3AIlER 549:1940AC 1014 : 109 LJKB 865 : 163 LT
343 (HL)] referred to in Pye v. Minister for Lands for NSW [(1954) 3 All
ER514:(1954) 1 WLR 1410 (PC)].) The principles indicated in the said
cases were reiterated by this Court in Mohan Kumar Singhania v. Union
of India[1992 Supp (1) SCC 594 :1992 SCC (L&S)455:(1992) 19ATC
881:AIR1992SC1].

18.  The statute must be read as a whole and one provision of the Act
should be construed with reference to other provisions in the same Act so
as to make a consistent enactment of the whole statute.

19.  The court must ascertain the intention of the legislature by
directing its attention not merely to the clauses to be construed but to the
entire statute; it must compare the clause with other parts of the law and
the setting in which the clause to be interpreted occurs. (See R.S.
Raghunath v. State of Karnataka [(1992) 1 SCC 335 : 1992 SCC (L&S)
286 :(1992) 19 ATC 507 : AIR 1992 SC 81] .) Such a construction has
the merit of avoiding any inconsistency or repugnancy either within a
section or between two different sections or provisions of the same
statute. It is the duty of the court to avoid a head-on clash between two
sections of the same Act. (See Sultana Begum v. Prem Chand Jain
[(1997)1SCC373:AIR 1997 SC 1006].)

LL.R.[2021]M.P.
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20. Whenever it is possible to do so, it must be done to construe the
provisions which appear to conflict so that they harmonise. It should not
be lightly assumed that Parliament had given with one hand what it took
away with the other.

21.  The provisions of one section of the statute cannot be used to
defeat those of another unless it is impossible to effect reconciliation
between them. Thus a construction that reduces one of the provisions to
a "useless lumber" or "dead letter" is not a harmonised construction. To
harmonise is not to destroy."

53.  Reading the Arbitration Act and the Commercial Courts Act as a whole, it
is clear that when section 37 of the Arbitration Act is read with either Article 116 or
117 of the Limitation Act or section 13(1A) of the Commercial Courts Act, the
object and context provided by the aforesaid statutes, read as a whole, is the
speedy disposal of appeals filed under section 37 of the Arbitration Act. To read
section 5 of the Limitation Act consistently with the aforesaid object, it is
necessary to discover as to what the expression "sufficient cause" means in the
context of condoning delay in filing appeals under section 37 of the Arbitration
Act.

54.  The expression "sufficient cause" contained in section 5 of the Limitation
Act is elastic enough to yield different results depending upon the object and
context of a statute. Thus, in Ajmer Kaur v. State of Punjab, (2004) 7 SCC 381, this
Court, in the context of section 11(5) of the Punjab Land Reforms Act, 1972, held
as follows:

""10. Permitting an application under Section 11(5) to be moved at any
time would have disastrous consequences. The State Government in
which the land vests on being declared as surplus, will not be able to
utilise the same. The State Government cannot be made to wait
indefinitely before putting the land to use. Where the land is utilised by
the State Government, a consequence of the order passed subsequently
could be of divesting it of the land. Taking the facts of the present case by
way of an illustration, it would mean that the land which stood mutated
in the State Government in 1982 and which was allotted by the State
Government to third parties in 1983, would as a result of reopening the
settled position, lead to third parties being asked to restore back the land
to the State Government and the State Government in turn would have to
be divested of the land. The land will in turn be restored to the
landowner. This will be the result of the land being declared by the
Collector as not surplus with the landowner. The effect of permitting
such a situation will be that the land will remain in a situation of flux.
There will be no finality. The very purpose of the legislation will be
defeated. The allottee will not be able to utilise the land for fear of being
divested in the event of deaths and births in the family of the landowners.
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Deaths and births are events which are bound to occur. Therefore, it is
reasonable to read a time-limit in sub-section (5) of Section 11. The
concept of reasonable time in the given facts would be most appropriate.
An application must be moved within a reasonable time. The facts of the
present case demonstrate that redetermination under sub-section (5) of
Section 11 almost 5 years after the death of Kartar Kaur and more than 6
years after the order of the Collector declaring the land as surplus had
become final, has resulted in grave injustice besides defeating the object
of the legislation which was envisaged as a socially beneficial piece of
legislation. Thus we hold that the application for redetermination filed
by Daya Singh under sub-section (5) of Section 11 of the Act on 21-6-
1985 was liable to be dismissed on the ground of inordinate delay and
the Collector was wrong in reopening the issue declaring the land as not
surplus in the hands of Daya Singh and Kartar Kaur.

11. The above reasoning is in consonance with the provision in sub-
section (7) of Section 11 of the Act. Sub-section (7) uses the words
"where succession has opened after the surplus area or any part thereof
has been determined by the Collector ....".The words "determined by the
Collector" would mean that the order of the Collector has attained
finality. The provisions regarding appeals, etc. contained in Sections 80-
82 of the Punjab Tenancy Act, 1887, as made applicable to proceedings
under the Punjab Land Reforms Act, 1972, show that the maximum
period of limitation in case of appeal or review is ninety days. The appeal
against the final order of the Collector dated 30-9-1976 whereby 3.12
hectares of land had been declared as surplus was dismissed on 27-3-
1979. The order was allowed to become final as it was not challenged
any further. Thus the determination by the Collector became final on 27-
3-1979. The same could not be reopened after a lapse of more than 6
years by order dated 23-7-1985. The subsequent proceedings before the
Revenue Authorities did not lie. The order dated 23-7-1985 is non est.
All the subsequent proceedings therefore fall through. The issue could
not have been reopened."

(emphasis supplied)

LL.R.[2021]M.P.

55.  Nearer home, in Brahampal v. National Insurance Company, 2020 SCC
OnLine SC 1053, this Court specifically referred to the difference between a delay
in filing commercial claims under the Arbitration Act or the Commercial Courts

Actand claims under the Motor Vehicles Act, 1988, as follows:

""16. This Court has firstly held that purpose of conferment of such
power must be examined for the determination of the scope of such
discretion conferred upon the court. [refer to Bhaiya Punjalal
Bhagwandinv. Dave Bhagwatprasad Prabhuprasad, AIR 1963 SC 120;
Shri Prakash Chand Agarwal v. Hindustan Steel Ltd., (1970) 2 SCC
806]. Our analysis of the purpose of the Act suggests that such
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discretionary power is conferred upon the Courts, to enforce the rights of
the victims and their dependents. The legislature intended that Courts
must have such power so as to ensure that substantive justice is not
trumped by technicalities.

(emphasis supplied)

"22. Therefore, the aforesaid provision being a beneficial legislation,
must be given liberal interpretation to serve its object. Keeping in view
the substantive rights of the parties, undue emphasis should not be given
to technicalities. In such cases delay in filing and refiling cannot be
viewed strictly, as compared to commercial claims under the Arbitration
and Concilliation Act, 1996 or the Commercial Courts Act, 2015. In P,
Radha Bai v. P. Ashok Kumar, (2019) 13 SCC 445, wherein this Court
while interpreting Section 34 of the Arbitration Act, held that the right to
object to an award itself'is substantively bound with the limitation period
prescribed therein and the same cannot merely a procedural
prescription. In effect the Court held that a complete petition, has to be
filed within the time prescribed under Section 34 of the Arbitration Act
and 'not thereafter'. The Court while coming to the aforesaid conclusion,
reasoned as under:

""36.1 First, the purpose of the Arbitration Act was to
provide for a speedy dispute resolution process. The
Statement of Objects and Reasons reveal that the
legislative intent of enacting the Arbitration Act was to
provide parties with an efficient alternative dispute
resolution system which gives litigants an expedited
resolution of disputes while reducing the burden on the
courts. Article 34(3) reflects this intent when it defines
the commencement and concluding period for
challenging an award. This Court in Popular
Construction case [Union of India v. Popular
Construction Co., (2001) 8 SCC 470] highlighted the
importance of the fixed periods under the
Arbitration Act. We may also add that the finality is
a fundamental principle enshrined under the
Arbitration Act and a definitive time-limit for
challenging an award is necessary for ensuring
finality. If Section 17 were to be applied, an award can
be challenged even after 120 days. This would defeat
the Arbitration Act's objective of speedy resolution of
disputes. The finality of award would also be in a limbo
as a party can challenge an award even after the 120 day
period."
(emphasis in original)
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""23. Coming back to the Motor Vehicles Act, the legislative intent is to
provide appropriate compensation for the victims and to protect their

substantive rights, in pursuit of the same, the interpretation should not be
as strictas commercial claims as elucidated above.

24. Undoubtedly, the statute has granted the Courts with discretionary
powers to condone the delay, however at the same time it also places an
obligation upon the party to justify that he was prevented from abiding
by the same due to the existence of "sufficient cause". Although there
exists no strait jacket formula for the Courts to condone delay, but the
Courts must not only take into consideration the entire facts and
circumstances of case but also the conduct of the parties. The concept of
reasonableness dictates that, the Courts even while taking a liberal
approach must weigh in the rights and obligations of both the parties.
When a right has accrued in favour of one party due to gross negligence
and lackadaisical attitude of the other, this Court shall refrain from
exercising the aforesaid discretionary relief.

25. Taking into consideration the facts and circumstances of the present
case, we are of the opinion that the delay of 45 days has been properly
explained by the appellants, which was on account of illness of the wife
of Appellant No. 1. It was not appropriate on the part of the High Court to
dismiss the appeal merely on the ground of delay of short duration,
particularly in matters involving death in motor accident claims.
Moreover, in the present case no mala fide can be imputable against the
appellants for filing the appeal after the expiry of ninety days. Therefore,
we are of the opinion that the strict approach taken in the impugned order
is hyper-technical and cannot be sustained in the eyes of law."

LL.R.[2021]M.P.

(emphasis supplied)

56. Given the object sought to be achieved under both the Arbitration Act and
the Commercial Courts Act, that is, the speedy resolution of disputes, the
expression "sufficient cause" is not elastic enough to cover long delays beyond
the period provided by the appeal provision itself. Besides, the expression
"sufficient cause" is not itself a loose panacea for the ill of pressing negligent and
stale claims. This Court, in Basawaraj v. Land Acquisition Olfficer, (2013) 14 SCC

81, has held:

"9, Sufficient cause is the cause for which the defendant could not be
blamed for his absence. The meaning of the word "sufficient" is
"adequate" or "enough", inasmuch as may be necessary to answer the
purpose intended. Therefore, the word "sufficient" embraces no more
than that which provides a platitude, which when the act done suffices to
accomplish the purpose intended in the facts and circumstances existing
in a case, duly examined from the viewpoint of a reasonable standard of
a cautious man. In this context, "sufficient cause" means that the party
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should not have acted in a negligent manner or there was a want of bona
fide on its part in view of the facts and circumstances of a case or it

cannot be alleged that the party has "not acted diligently" or "remained
inactive". However, the facts and circumstances of each case must
afford sufficient ground to enable the court concerned to exercise
discretion for the reason that whenever the court exercises discretion, it
has to be exercised judiciously. The applicant must satisfy the court that
he was prevented by any "sufficient cause" from prosecuting his case,
and unless a satisfactory explanation is furnished, the court should not
allow the application for condonation of delay. The court has to examine
whether the mistake is bona fide or was merely a device to cover an
ulterior purpose. (See Manindra Land and Building Corpn. Ltd. v.
Bhutnath Banerjee [AIR 1964 SC 1336] , Mata Din v. A. Narayanan
[(1969) 2 SCC 770 : AIR 1970 SC 1953], Parimal v. Veena [(2011) 3
SCC 545 : (2011) 2 SCC (Civ) 1 : AIR 2011 SC 1150] and Maniben
Devraj Shahv. Municipal Corpn. of Brihan Mumbai [(2012) 5 SCC 157
1(2012)3SCC(Civ)24:AIR2012SC 1629].)

10. In Arjun Singh v. Mohindra Kumar [AIR 1964 SC 993] this Court
explained the difference between a "good cause" and a "sufficient cause"
and observed that every "sufficient cause" is a good cause and vice
versa. However, if any difference exists it can only be that the
requirement of good cause is complied with on a lesser degree of proof
than that of "sufficient cause".

11. The expression "sufficient cause" should be given a liberal
interpretation to ensure that substantial justice is done, but only so long
as negligence, inaction or lack of bona fides cannot be imputed to the
party concerned, whether or not sufficient cause has been furnished, can
be decided on the facts of a particular case and no straitjacket formula is
possible. (Vide Madanlal v. Shyamlal [(2002) 1 SCC 535 : AIR 2002 SC
100] and Ram Nath Sao v. Gobardhan Sao [(2002) 3 SCC 195 : AIR
2002SC1201].)

12. It is a settled legal proposition that law of limitation may harshly
affect a particular party but it has to be applied with all its rigour when
the statute so prescribes. The court has no power to extend the period of
limitation on equitable grounds. "A result flowing from a statutory
provision is never an evil. A court has no power to ignore that provision
to relieve what it considers a distress resulting from its operation." The
statutory provision may cause hardship or inconvenience to a particular
party but the court has no choice but to enforce it giving full effect to the
same. The legal maxim dura lex sed lex which means "the law is hard but
itis the law", stands attracted in such a situation. It has consistently been
held that, "inconvenience is not" a decisive factor to be considered while
interpreting a statute.
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13. The statute of limitation is founded on public policy, its aim being to
secure peace in the community, to suppress fraud and perjury, to quicken
diligence and to prevent oppression. It seeks to bury all acts of the past
which have not been agitated unexplainably and have from lapse of time
become stale. According to Halsbury's Laws of England, Vol. 28, p. 266:

"605. Policy of the Limitation Acts.—The courts have
expressed at least three differing reasons supporting the
existence of statutes of limitations namely, (/) that long
dormant claims have more of cruelty than justice in
them, (2) that a defendant might have lost the evidence
to disprove a stale claim, and (3) that persons with good
causes of actions should pursue them with reasonable
diligence."

An unlimited limitation would lead to a sense of insecurity and
uncertainty, and therefore, limitation prevents disturbance or
deprivation of what may have been acquired in equity and justice by
long enjoyment or what may have been lost by a party's own inaction,
negligence or laches. (See Popat and Kotecha Property v. SBI Staff
Assn. [(2005) 7 SCC 510], Rajender Singh v. Santa Singh [(1973) 2 SCC
705 : AIR 1973 SC 2537] and Pundlik Jalam Patil v. Jalgaon Medium
Project [(2008) 17 SCC 448 :(2009) 5 SCC (Civ)907].)

14. In P. Ramachandra Rao v. State of Karnataka [(2002) 4 SCC 578 :
2002 SCC (Cri) 830 : AIR 2002 SC 1856] this Court held that judicially
engrafting principles of limitation amounts to legislating and would fly
in the face of law laid down by the Constitution Bench in 4bdul Rehman
Antulay v. R.S. Nayak [(1992) 1 SCC 225 : 1992 SCC (Cri) 93 : AIR
1992SC1701].

15. The law on the issue can be summarised to the effect that where a
case has been presented in the court beyond limitation, the applicant has
to explain the court as to what was the "sufficient cause" which means an
adequate and enough reason which prevented him to approach the court
within limitation. In case a party is found to be negligent, or for want of
bona fide on his part in the facts and circumstances of the case, or found
to have not acted diligently or remained inactive, there cannot be a
justified ground to condone the delay. No court could be justified in
condoning such an inordinate delay by imposing any condition
whatsoever. The application is to be decided only within the parameters
laid down by this Court in regard to the condonation of delay. In case
there was no sufficient cause to prevent a litigant to approach the court
on time condoning the delay without any justification, putting any
condition whatsoever, amounts to passing an order in violation of the
statutory provisions and it tantamounts to showing utter disregard to the
legislature."

(emphasis supplied)

LL.R.[2021]M.P.
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57.  Likewise, merely because the government is involved, a different
yardstick for condonation of delay cannot be laid down. This was felicitously
stated in Postmaster General v. Living Media India Ltd., (2012) 3 SCC 563

[""Postmaster General'"], as follows:

58.

""27. It is not in dispute that the person(s) concerned were well aware or
conversant with the issues involved including the prescribed period of
limitation for taking up the matter by way of filing a special leave
petition in this Court. They cannot claim that they have a separate period
of limitation when the Department was possessed with competent
persons familiar with court proceedings. In the absence of plausible and
acceptable explanation, we are posing a question why the delay is to be
condoned mechanically merely because the Government or a wing of
the Government is a party before us.

28. Though we are conscious of the fact that in a matter of condonation
of delay when there was no gross negligence or deliberate inaction or
lack of bona fides, a liberal concession has to be adopted to advance
substantial justice, we are of the view that in the facts and circumstances,
the Department cannot take advantage of various earlier decisions. The
claim on account of impersonal machinery and inherited bureaucratic
methodology of making several notes cannot be accepted in view of the
modern technologies being used and available. The law of limitation
undoubtedly binds everybody, including the Government.

29. In our view, it is the right time to inform all the government bodies,
their agencies and instrumentalities that unless they have reasonable and
acceptable explanation for the delay and there was bona fide effort, there
is no need to accept the usual explanation that the file was kept pending
for several months/years due to considerable degree of procedural red
tape in the process. The government departments are under a special
obligation to ensure that they perform their duties with diligence and
commitment. Condonation of delay is an exception and should not be
used as an anticipated benefit for the government departments. The law
shelters everyone under the same light and should not be swirled for the
benefitofa few."

The decision in Postmaster General (supra) has been followed in the following

subsequent judgments of this Court:

1) State of Rajasthan v. Bal Kishan Mathur, (2014) 1 SCC 592 at paragraphs

8-8.2;

i) State of U.P.v. Amar Nath Yadav, (2014) 2 SCC 422 at paragraphs 2-3;
1i1) State of T'N. v. N. Suresh Rajan, (2014) 11 SCC 709 at paragraphs 11-13;

and
iv) State of M.P.v. Bherulal, (2020) 10 SCC 654 at paragraphs 3-4.
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LL.R.[2021]M.P.

59. In a recent judgment, namely, State of M.P. v. Chaitram Maywade, (2020)
10 SCC 667, this Court referred to Postmaster General (supra), and held as

follows:

"1. The State of Madhya Pradesh continues to do the same thing again
and again and the conduct seems to be incorrigible. The special leave
petition has been filed after a delay of 588 days. We had an occasion to
deal with such inordinately delayed filing of the appeal by the State of
Madhya Pradesh in State of M.P. v. Bherulal [State of M.P. v. Bherulal,
(2020) 10 SCC 654] in terms of our order dated 15-10-2020.

2. We have penned down a detailed order in that case and we see no
purpose in repeating the same reasoning again except to record what are
stated to be the facts on which the delay is sought to be condoned. On 5-
1-2019, it is stated that the Government Advocate was approached in
respect of the judgment delivered on 13-11-2018 [ Chaitram Maywade v.
State of M.P, 2018 SCC OnLine HP 1632] and the Law Department
permitted filing of the SLP against the impugned order on 26-5-2020.
Thus, the Law Department took almost about 17 months' time to decide
whether the SLP had to be filed or not. What greater certificate of
incompetence would there be for the Legal Department!

3. We consider it appropriate to direct the Chief Secretary of the State of
Madhya Pradesh to look into the aspect of revamping the Legal
Department as it appears that the Department is unable to file appeals
within any reasonable period of time much less within limitation. These
kinds of excuses, as already recorded in the aforesaid order, are no more
admissible in view of the judgment in Postmaster General v. Living
Media (India) Ltd. [Postmaster General v. Living Media (India) Ltd.,
(2012) 3 SCC 563 :(2012) 2 SCC (Civ) 327 :(2012) 2 SCC (Cri) 580 :
(2012) 1 SCC (L&S) 649]

4. We have also expressed our concern that these kinds of the cases are
only "certificate cases" to obtain a certificate of dismissal from the
Supreme Court to put a quietus to the issue. The object is to save the skin
of officers who may be in default. We have also recorded the irony of the
situation where no action is taken against the officers who sit on these
files and do nothing.

5. Looking to the period of delay and the casual manner in which the
application has been worded, the wastage of judicial time involved, we
impose costs on the petitioner State of Rs 35,000 to be deposited with the
Mediation and Conciliation Project Committee. The amount be
deposited within four weeks. The amount be recovered from the
officer(s) responsible for the delay in filing and sitting on the files and
certificate of recovery of the said amount be also filed in this Court
within the said period of time. We have put to Deputy Advocate General
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to caution that for any successive matters of this kind the costs will keep
on going up."

60.  Also, it must be remembered that merely because sufficient cause has
been made out in the facts of a given case, there is no right in the appellant to have
delay condoned. This was felicitously put in Ramlal v. Rewa Coalfields Ltd.,
(1962)2 SCR 762 as follows:

"It is, however, necessary to emphasise that even after sufficient cause
has been shown a party is not entitled to the condonation of delay in
question as a matter of right. The proof of a sufficient cause is a condition
precedent for the exercise of the discretionary jurisdiction vested in the
court by s. 5. If sufficient cause is not proved nothing further has to be
done; the application for condoning delay has to be dismissed on that
ground alone. If sufficient cause is shown then the Court has to enquire
whether in its discretion it should condone the delay. This aspect of the
matter naturally introduces the consideration of all relevant facts and it is
at this stage that diligence of the party or its bona fides may fall for
consideration; but the scope of the enquiry while exercising the
discretionary power after sufficient cause is shown would naturally be
limited only to such facts as the Court may regard as relevant. It cannot
justify an enquiry as to why the party was sitting idle during all the time
available to it. In this connection we may point out that considerations of
bona fides or due diligence are always material and relevant when the
Court is dealing with applications made under s. 14 of the Limitation
Act. In dealing with such applications the Court is called upon to
consider the effect of the combined provisions of ss. 5 and 14. Therefore,
in our opinion, considerations which have been expressly made material
and relevant by the provisions of s. 14 cannot to the same extent and in
the same manner be invoked in dealing with applications which fall to be
decided only unders. 5 without reference tos. 14."

(page 771)

61. Given the aforesaid and the object of speedy disposal sought to be
achieved both under the Arbitration Act and the Commercial Courts Act, for
appeals filed under section 37 of the Arbitration Act that are governed by Articles
116 and 117 of the Limitation Act or section 13(1A) of the Commercial Courts
Act, adelay beyond 90 days, 30 days or 60 days, respectively, is to be condoned by
way of exception and not by way of rule. In a fit case in which a party has
otherwise acted bona fide and not in a negligent manner, a short delay beyond
such period can, in the discretion of the court, be condoned, always bearing in
mind that the other side of the picture is that the opposite party may have acquired
both in equity and justice, what may now be lost by the first party's inaction,
negligence or laches.
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62. Coming to the facts of the appeals before us, in the Civil Appeal arising out
of SLP (C) No. 665 of 2021, the impugned judgment of the High Court of
Bombay, dated 17.12.2020, has found that the Govt of Maharashtra had not
approached the court bona fide, as follows:

7. I have carefully gone through the papers. There can be no doubt in
view of the documentary evidence in the form of copy of the application
tendered by the Advocate representing the applicant for obtaining a
certified copy (Exhibit-R1) that in fact, after pronouncement of the
judgment and order in the proceeding under Section 34 of the Act, the
concerned Advocate had applied for certified copy on 14.05.2019. The
endorsement further reads that it was to be handed over to Mr. A.D. Patil
of the Irrigation Department, Dhule, who is a staff from the office of the
applicant. The further endorsements also clearly show that the certified
copy was ready and was to be delivered on 27.05.2019. [In spite] of such
a stand and document, the applicant has not controverted this or has not
come up with any other stand touching this aspect. It is therefore
apparent that the applicant is not coming to the Court with clean hands
even while seeking the discretionary relief of condonation of delay"

63.  Apart from this, there is a long delay of 131 days beyond the 60-day period
provided for filing an appeal under section 13(1A) of the Commercial Courts Act.
There is no explanation worth the name contained in the condonation of delay
application, beyond the usual file-pushing and administrative exigency. This
appeal is therefore dismissed.

64. In the Civil Appeal arising out of SLP (C) No. 15278 of 2020, the
impugned judgment of the High Court of Madhya Pradesh dated 27.01.2020 relies
upon Consolidated Engg. (supra) and thereby states that the judgment of this
Court in N.V. International (supra) would not apply. The judgment of the High
Court is wholly incorrect inasmuch as Consolidated Engg. (supra) was a
judgment which applied the provisions of section 14 of the Limitation Act and had
nothing to do with the application of section 5 of the Limitation Act. N.V.
International (supra) was a direct judgment which applied the provisions of
section 5 of the Limitation Act and then held that no condonation of delay could
take place beyond 120 days. The High Court was bound to follow N.V.
International (supra), as on the date of the judgment of the High Court, N.V.
International (supra) was a judgment of two learned judges of the Supreme Court
binding upon the High Court by virtue of Article 141 of the Constitution. On this
score, the impugned judgment of the High Court deserves to be set aside.

65. That apart, on the facts of this appeal, there is a long delay of 75 days
beyond the period of 60 days provided by the Commercial Courts Act. Despite the
fact that a certified copy of the District Court's judgment was obtained by the
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respondent on 27.04.2019, the appeal was filed only on 09.09.2019, the
explanation for delay being:

""2. That, the certified copy of the order dated 01/04/2013 was received
by the appellant on 27/04/2019. Thereafter the matter was placed before
the CGM purchase MPPKVVCL for the compliance of the order. The
same was then sent to the law officer, MPPKV VCL for opinion.

3. Thatafter taking opinion for appeal, and approval of the concerned
authorities, the officer-in-charge was appointed vide order dated
23/07/2019.

4. That, thereafter due to bulky records of the case and for
procurement of the necessary documents some delay has been caused
however, the appeal has been prepared and filed to pursuant to the same
and further delay.

5. That due to the aforesaid procedural approval and since the
appellant is a public entity formed under the Energy department of the
State Government, the delay caused in filing the appeal is bonafide and
which deserve[s] to be condoned."

66. This explanation falls woefully short of making out any sufficient cause.
This appeal is therefore allowed and the condonation of delay is set aside on this
score also.

67. In the Civil Appeal arising out of SLP (C) Diary No. 18079 of 2020, there
is ahuge delay of 227 days in filing the appeal, and a 200-day delay in refiling. The
facts of this case also show that there was no sufficient cause whatsoever to
condone such a long delay. The impugned judgment of the High Court of Delhi
dated 15.10.2019 cannot be faulted on this score and this appeal is consequently
dismissed.

68. Appeals disposed of accordingly.
Order accordingly
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L.LL.R. [2021] M.P. 604 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice Dr. Dhananjaya Y Chandrachud, Mr. Justice M.R. Shah
& Mr. Justice Sanjiv Khanna
CA No. 1051/2021 decided on 23 March, 2021

CHIEF GENERAL MANAGER (IPC) MPPOWER ...Appellants
TRADING CO. LTD. & anr.

Vs.

NARMADA EQUIPMENTS PVT. LTD. ...Respondent

A. Arbitration and Conciliation Act (26 of 1996), Section 11(6) and
Electricity Act (36 of 2003), Section 86(1)(f) & 174 —Special/General Provision
—Applicability & Jurisdiction — Held — Section 86(1)(f) of 2003 Act is a special
provision which overrides general provision contained in Section 11 of 1996
Act — Section 86(1)(f) vests a statutory jurisdiction with State Electricity
Commission to adjudicate disputes between licensees and generating
companies — Order of High Court appointing arbitrator u/S 11 of 1996 Act is
setaside —Appeal allowed. (Paral1l & 15)

@. qATETEH SN Yol eI (1996 BT 26), €I”T 11(6) vq fdgya
SIfEIfra# (2003 ®T 36), €TIRT 86(1)(f) T 174 — 13919 /W41 SUFET — gIIogar d
siferaTRar— sitifetRa — aiferfert 2003 &t a1 86(1)(f) T faRiy Suder @ o
fo afSrfrT 1996 @Y aRT 11 ¥ 3fafdse wrm=r Suder wR AfHTd gar @ — arr
86(1)(f) Isa fagga M &1 Sg=afaerl 3y SUed Hufrl & wea faral
B Frafofia $=7 B S sAfdreRar Fifed a3l @ — 1996 & s a1
gRT 11 & 3idvd HegRe] FRYad &R &1 Sod AT BT AT A YR fbar 1w
— 3diel H9[R |

B. Arbitration and Conciliation Act (26 of 1996), Section 11(6) & 21
and Electricity Act (36 of 2003), Section 86(1)(f) — Commencement of Arbitral
Proceeding — Relevant Date — Applicability of Act— Held — Notice for initiation
of arbitration issued on 30.05.2011 — Regarding commencement of arbitral
proceeding, material date would be 30.05.2011 when notice was issued — If
PPA and notice of termination predate the 2003 Act, it would not constitute
material circumstances —Act of 2003 is applicable in present case.  (Para9)

. AT 3IX eIz eI (1996 &T 26), &I’T 11(6) T 21 VT
faga sifafg9 (2003 &7 36), €&RT 86(1)(f) — ArEAE HIIdAIET BT GIRH —
gaIa fafer — siferfaga &t gaisygar — AffaERa — aeuverdr ¥ 3 B
e fa® 30.05.2011 S IRY fHAT AT — ATARH HRIATE ARH A @
99 ¥, gRar fafr 30.05.2011 g1 w9 Aifed S foar wn o — afe faga
9 R (1. f1.7) Ten wHaus &1 Jifed 2003 & sifSfw @ gd fafsr @ €, @t
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gz arfcas yRReafaar wfsa a8 3 — 2003 &1 s adw= g&Hvor § @R
BT |

C. Arbitration and Conciliation Act (26 0f 1996), Section 11(6) & 21
and Electricity Act (36 of 2003), Section 86(1)(f) — Objection of Jurisdiction —
Held — This Court earlier concluded that if there is inherent lack of
jurisdiction, the plea/objection can be taken at any stage and also in
collateral proceedings — Defect of jurisdiction cannot be cured even by
consent of parties. (Para14)

T AT 3IX Yeiz a4 (1996 &7 26), &IRT 11(6) T 21 VT
faega Siferf-=T (2003 T 36), 1177 86(1)(f) — SifSrdb1ar &7 ey — aitafaaiRa
— 39 =maread 3 qd A frssfifa fear 2 e afy aftreRar @ o ofafifza 2,
fodt Wit ypH W R uil¥as srfarfear § i aifars /ey fan s wwar
2 — If@HTIRAr 31 Ffe B vaSRT 3 Ggafa gRT N o= 721 <1 GHaT @ |

Casesreferred:
(2008)4 SCC755,(2019) 17 SCC 82,(2020) 15SCC 161.

JUDGMENT

The Judgment of the Court was delivered by
DHANANJAYAY CHANDRACHUD, J. :- Leave granted.

2. This appeal arises from a judgment and order of a learned Single Judge of
the High Court of Madhya Pradesh dated 30 November 2016 where it appointed
an Arbitrator in the dispute between the parties, in an application' filed by the
respondent under Section 11(6) of the Arbitration and Conciliation Act 1996°,

3. The genesis of the matter is from when the Madhya Pradesh Electricity
Board’, entered into a Power Purchase Agreement’ on 20 May 1999 with the
respondent. Under the PPA, the respondent was to establish a mini hydro-electric
project on a built and operate basis. However, the PPA was terminated on 27
September 2001 by the Board. The respondent initially filed a writ petition’
challenging the termination of the PPA. The High Court, by its order dated 4
November 2009, declined to entertain the petition in view of an arbitration

"AC No 1 of 2015"
"1996 Act"

"Board"

Y|PPA"

"WP No 2642 of 2002"

DA W =
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agreement contained in Clause 12.3° of the PPA. Thereafter, the respondent filed a
review petition’ which was dismissed by the High Court by an order dated 10
December 2009.

4. As a consequence of the orders dated 4 November 2009 and 10 December
2009, on 28 December 2009, the respondent issued a notice to the Board under
Clause 12.1 of the PPA, seeking to resolve the dispute by mutual discussion. Since
the respondent did not receive a reply to the notice dated 28 December 2009 from
the Board, on 30 May 2011, the respondent issued another notice to the Board
invoking arbitration under Clause 12.3 of the PPA. In the notice, the respondent
stated that if the Board did not act upon the notice within 30 days of its receipt, it
would approach the High Courtunder Section 11(6) of the 1996 Act.

5. Having received no reply from the Board, an application® was filed under
Section 11(6) of the 1996 Act by the respondent seeking the appointment of an
arbitrator. The High Court, by its order dated 21 January 2014, recorded that the
respondent and the appellant had agreed to nominate their arbitrators, and
observed that the two arbitrators would proceed to appoint a third arbitrator, in
accordance with the procedure in Clause 12.3(a) of the PPA. The nominated
Arbitrators fixed their first meeting on 7 May 2014, when both parties appeared
and the Arbitrators' fee was fixed. However, the Arbitrators, by a letter dated
7 July 2014, highlighted their inability to proceed with the arbitration proceedings
on the ground that their fees had not been paid.

6. Thereafter, the respondent filed AC No 1 of 2015 on 8 December 2014,
seeking the appointment of an arbitrator under Section 11(6) of the 1996 Act. This
application was opposed by the appellant on the ground that, in view of the
provisions of Section 86(1)(f) of the Electricity Act 2003, it was the State
Electricity Commission which was vested with the exclusive jurisdiction to

6 "12.3 Arbitration:

(a) If dispute cannot be salted within Thirty (30)days mutual discussions as (sic) by section 12.1 and
(sic) to Conciliation is not elected by the Parties pursuant to Section 12.2 of if a Parties so requests in
accordance with Section 12.2 the Dispute shall in dally be settled by an Umpire to be appointed by two
arbitrators one to be appointed by the Board and other by the Company Provisions of the Indian
Arbitration and Conciliation Act 1996 Yor any enactment that veplaces the said Act) shall apply in such
arbitrator. The arbitration proceedings shall be held at head Quarter of the Boardi.e. at Jabalpur.

(b) The awardrendered shall apportion the costs of the arbitration.

(c) The award rendered in any arbitration commended here under shall be final conclusive and
binding upon the Parties and award may be entered in any Court having jurisdiction as darned under
article 15.1."

7  "Review Petition No 716 0f2009"
8 "ACNo760f2011"
9  "2003 Act"
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adjudicate upon disputes between licensees and generating companies. By the
impugned judgment and order dated 30 November 2016, the Single Judge of the
High Court allowed the application filed by the respondent under Section 11(6) of
the 1996 Act. The Single Judge held that the remedies under Section 86(1)(f) of
the 2003 Act and under Section 11(6) of the 1996 Act are independent of each
other, and it was open to the High Court to exercise its jurisdiction under Section
11(6). The appellant now comes before this Court in appeal.

7. The submission of the appellant, which has been urged before this Court
by Mr Varun Chopra, learned counsel, is that the view which has been taken by the
High Court is contrary to the law which has been laid down by a two-Judge Bench
of this Court in Gujarat Urja Vikas Nigam Limitedv Essar Power Limited".

8. Controverting the submissions, Mr Sanjay K Agrawal, learned counsel
appearing on behalf of the respondent, however, urged that the decision in
Gujarat Urja Vikas Nigam Limited (supra) would not apply to the facts of the
present case since the PPA was executed on 20 May 1999 and the termination by
the Board was on 27 September 2001; both of these events have taken place
before the enforcement of the 2003 Act on 10 June 2003. It was further urged that
the appellant did not raise its objection stemming from Section 86(1)(f) of the
2003 Act when the High Court appointed Arbitrators by the consent of both
parties in its order dated 21 January 2014 in AC No 76 of 2011 and also before the
Arbitrators so appointed, and hence it cannot be raised at this stage.

9. In the present case, the notice for the initiation of arbitration under Clause
12.3 of the PPA was issued by the respondent on 30 May 2011. The
commencement of the arbitral proceedings by the invocation of the arbitration
agreement would, therefore, relate to 30 May 2011, when the notice invoking
Clause 12.3 was issued. Hence, the fact that the PPA and the notice of termination
predate the 2003 Act would not constitute material circumstances. Section 21" of
the 1996 Act specifies that unless otherwise agreed by the parties, the arbitral
proceedings in respect of a particular dispute would commence on the date on
which a request for that dispute to be referred to arbitration is received by the
respondent. Hence, there can be no manner of doubt that 30 May 2011 would be
the material date, since it is on this date that the notice invoking Clause 12.3 was
issued by the respondent to the appellant.

10. The first issue which is raised in this appeal is governed by Gujarat Urja
Vikas Nigam Limited (supra). In that case, the power purchase agreement between
the parties was entered into on 30 May 1996, and the notice for referring the

10 (2008) 4 SCC 755, hereinafter referred to as "Gujarat Urja Vikas Nigam Limited"

11 "21. Commencement of arbitral proceedings.—Unless otherwise agreed by the parties, the arbitral
proceedings in respect of a particular dispute commence on the date on which a request for that
dispute to be referredto arbitration is received by the respondent.”
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dispute to arbitration was sent by one of the parties on 14 November 2005. The
other party opposed the notice by stating that the State Electricity Commission
had exclusive jurisdiction in accordance with Section 86(1)(f) of the 2003 Act.
The Gujarat High Court thereafter appointed an Arbitrator in an application under
Section 11(6) of the 1996 Act, which was impugned before this Court. Speaking
for the two-Judge bench, Justice Markandey Katju settled the position of law in
paragraphs 26, 27 and 28 of the judgment, which are extracted below for
convenience of reference:

"26. It may be noted that Section 86(1)(f) of the Act 0of 2003 is a
special provision for adjudication of disputes between the
licensee and the generating companies. Such disputes can be
adjudicated upon either by the State Commission or the person
or persons to whom it is referred for arbitration. In our opinion
the word "and" in Section 86(1)(f) between the words
"generating companies" and "to refer any dispute for
arbitration" means "or". It is well settled that sometimes "and"
can mean "or" and sometimes "or" can mean "and" (vide G.P.
Singh's Principles of Statutory Interpretation, 9th Edn., 2004, p.
404).

27. In our opinion in Section 86(1)(f) of the Electricity Act, 2003
the word "and" between the words "generating companies" and
the words "refer any dispute" means "or", otherwise it will lead
to an anomalous situation because obviously the State
Commission cannot both decide a dispute itself and also refer it
to some arbitrator. Hence the word "and" in Section 86(1)(f)
means "or".

28. Section 86(1)(f) is a special provision and hence will
override the general provision in Section 11 of the Arbitration
and Conciliation Act, 1996 for arbitration of disputes between
the licensee and generating companies. It is well settled that the
special law overrides the general law. Hence, in our opinion,
Section 11 of the Arbitration and Conciliation Act, 1996 has no
application to the question who can adjudicate/arbitrate
disputes between licensees and generating companies, and only
Section 86(1)(f) shall apply in such a situation."

This position has subsequently also been approved by two three-Judge benches of
this Court in Hindustan Zinc Limited v Ajmer Vidyut Vitran Nigam Limited” and
NHAIv Sayedabad Tea Company Limited".

12 (2019) 17 SCC 82; hereinafter, referred to as "Hindustan Zinc Limited"
13 (2020) 15 SCC 161
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11. From the above judgment, it is evident that this Court has held that Section
86(1)(f) of the 2003 Act is a special provision which overrides the general
provisions contained in Section 11 of the 1996 Act. Section 86(1)(f) vests a
statutory jurisdiction with the State Electricity Commission to adjudicate upon
disputes between licensees and generating companies and to refer any dispute for
arbitration. The "and" between "generating companies" and "to refer any dispute
for arbitration" is to be read as an "or", since the State Electricity Commission

cannot obviously resolve the dispute itself and also refer it to arbitration. Section
86(1)(f) is extracted below:

"86.Functions of State Commission.— (1) The State
Commission shall discharge the following functions,
namely:-

ks sk

kesksk

(f) adjudicate upon the disputes between the licensees
and generating companies and to refer any dispute
for arbitration;"

12. Section 174 of the 2003 Act provides overriding effect to the 2003 Act
notwithstanding anything inconsistent contained in any other law for the time
being in force or in any instrument having effect by virtue of any law other than
the 2003 Act itself. Section 174 provides thus:

"174. Act to have overriding effect. — Save as
otherwise provided in Section 173, the provisions of
this Act shall have effect notwithstanding anything
inconsistent therewith contained in any other law for
the time being in force or in any instrument having
effect by virtue of any law other than this Act."

13.  We refer now to the second argument raised on behalf of the respondent,
that the appellant cannot raise an objection relying on Section 86(1)(f) of the 2003
Actin the second application filed by it under Section 11(6) of the 1996 Act, when
it had not raised the same objection in the first application under Section 11(6) of
the 1996 Act or before the Arbitrators so appointed. It is pertinent to note that this
argument was rejected by the Single Judge of the High Court in the impugned
judgment and order dated 30 November 2016 in the following terms"

"9. I will be failing in my duty if the basic objection
raised by Shri Manoj Dubey about maintainability of
this application is not dealt with. Merely because in
earlier round of litigation, the objection of maintainability
was not taken, it will not preclude the other side to raise
such objection if it goes to the root of the matter. This is
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trite law that jurisdiction cannot be assumed by consent
of the parties. If a statute does not provide jurisdiction
to entertain an application/ petition, the petition cannot
be entertained for any reason whatsoever. Thus, I am
not inclined to hold that since for the reason that in the
earlier round of litigation i.e. A.C. No0.76/2011 parties
reached to a consensus for appointment of Arbitrators,
this application is also maintainable. I deem it proper to
examine whether because of operation of Section 174
ofthe Act of 2003, the present application under the Act
0f' 1996 is not maintainable."

14. A similar issue was raised before a three-Judge bench of this Court in
Hindustan Zinc Limited (supra), where an arbitrator was appointed by the State
Electricity Commission under Section 86(1)(f) of the 2003 Act with the consent of
the parties. Subsequently, the arbitral award was challenged under Section 34 of
the 1996 Act before a Commercial Court, and the Commercial Court's decision
was challenged in an appeal under Section 37 of the 1996 Act where it was held
that the State Electricity Commission had no jurisdiction to appoint the arbitrator
since Section 86(1)(f) refers to disputes only between licensees and generating
companies, and not licensees and consumers. When the matter reached this Court,
the contention was that the objection to jurisdiction could not have beenraised ina
proceeding under Section 37 of the 1996 Act once the parties had consented to
arbitration earlier. Speaking for the Court, Justice Rohinton F Nariman held that if
there is inherent lack of jurisdiction, the plea can be taken at any stage and also in
collateral proceedings. He highlighted the well-established principle that a decree
passed by a court without subject matter jurisdiction is a nullity, and that its
invalidity could be set up whenever and wherever it is sought to be enforced or
relied upon. Such a defect of jurisdiction cannot be cured even by the consent of
the parties. The above dictum would apply to the present case.

15. In the above view of the matter, the order of the High Court appointing an
arbitrator under Section 11(6) of the 1996 Act is unsustainable. We accordingly
allow the appeal and set aside the impugned judgment and order of the High Court
dated 30 November 2016 in AC No 1 of2015. However, this will not come in the
way of the respondent in taking recourse to such remedies as are available in law.
However, we have expressed no opinion either on the merits or the objections of
the appellant which, when urged, would be considered by the appropriate forum.
There shall be no order as to costs.

16. Pending application, if any, stands disposed of.
Appeal allowed
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I.L.R. [2021] M.P. 611 (DB)
WRIT APPEAL
Before Mr. Justice Mohammad Rafiq, Chief Justice &
Myr. Justice Vijay Kumar Shukla
WA No. 1072/2019 (Jabalpur) decided on 19 January, 2021

SANJANASOVIYA ...Appellant
Vs.
STATE OF M.P. & ors. ...Respondents

A. Constitution — Article 226 — Habeas Corpus — Custody of Child —
Held — Adoptive mother seeking custody from natural mother — Respondent
No. 4 (natural mother) disputing the genuineness of adoption deed — In such
disputed question of fact, writ of habeas corpus cannot be issued against
natural mother — Liberty granted to appellant to avail remedy before any
other appropriate Court—Appeal dismissed. (Paras 8to 10)

».  WET — IgTPT 226 — 9] YIEAIBROT — FIcid BT fARET —
IfafaiRa — ss wrar &1 Fafife amar 9 ifRer g ST — yweff #. 4
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B. Constitution — Article 226 — Scope & Jurisdiction — Held —
Disputed question of fact cannot be adjudicated in writ jurisdiction under
Article 226 of Constitution. (Para9)

. glagrT — sigwea 226 — [awdre g sifereiiRar — afifEiRa —
WfdeE @ IgeBT 226 & IAdid Re ARGIRAT A faarfea asa & g1 &1
=raferefta 1l fear o gadr |

Cases referred:
AIR 1960 SC93,AIR 1978 MP 24.

Umesh Shrivastava, for the appellant.
Bramhadatt Singh, G.A. for the respondent Nos. 1 to 3/State.
Pawan Kumar Saxena, for the respondent Nos. 4 & 5.

ORDER
(Hearing convened through Video Conferencing)

The present intra-Court appeal has been filed under Section 2(1) of the
Madhya Pradesh Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam,
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2005 being aggrieved by the impugned order dated 03.05.2019 passed by the
learned Single Judge in WP No0.2790/2019 whereby the learned Single Judge
dismissed the writ petition of habeas corpus and granted liberty to the appellant/
writ-petitioner to prefer an appropriate application before the trial Court, as the
questions of facts are involved and, therefore, no writ would lie.

2. Learned counsel for the appellant submitted that the appellant has adopted
the child by a registered adoption deed. Since as per the provisions of Section 16
of the Hindu Adoption and Maintenance Act, 1956 (for short "the Act"), there is
presumption of the correctness of the adoption, therefore, the appellant is entitled
for custody of the child.

3. The appellant preferred the writ petition seeking custody of the female
child, aged about two-and-a-half years, from the respondent No.4. The
undisputed fact is that the respondent No.4 is the mother of the child and,
therefore, she is the natural guardian. The appellant submits that she had taken the
child after execution of a deed of adoption which was executed by the respondent
No.4 in favour of the appellant and, thereafter the child was given to the custody of
the appellant by the respondent No.4.

4. It 1s argued that the child was taken by the respondent No.4 from the
appellant on the pretext of playing with child but thereafter the child was never
returned to the appellant. Therefore, a writ of habeas corpus ought to be issued to
restore the custody back to the petitioner, who is her adoptive mother. Learned
counsel for the petitioner, in support of his submissions, has relied upon the
judgment of the Supreme Court in the case of Gohar Begum vs. Suggi alias Nazma
Begum and others, AIR 1960 SC 93 and a Division Bench decision of this Court in
the case of Smt. Usha Devi and another vs. Kailash Narain Dixit and others, AIR
1978 MP 24.

5. Per contra, learned counsel for the respondent No.4 submitted that the
deed of adoption is a fabricated document and the finger printouts of the
respondent No.4 were taken by deceit without her knowledge that she was not a
willing party to the adoption deed.

6. Contention of the learned counsel for the appellant that by virtue of
Section 16 of the Act, presumption of validity of adoption has to be drawn, cannot
be countenanced, as admittedly the parties are Christians and the aforesaid Act
does not apply to them. Moreover, considering that the respondent No.4 is
disputing the genuineness of the adoption deed, such presumption is always
rebuttable. The dispute of this nature cannot be entertained in writ jurisdiction
under Article 226 of the Constitution of India for issuance of a writ of habeas
corpus to hand over the custody of the child to the petitioner.
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7. The Division Bench judgment of this Court in Usha Devi's case (supra)
does not in any manner provide any help to the appellant. In that case, the parents
of the child i.e. mother and father had jointly filed the petition for habeas corpus
seeking custody of the child from the grandfather and uncle of the father of the
child. In those facts, the Court held that the child aged 4’2 years, has no
independent volition of his own and will prefer to live with the person in whose
custody he is then. The association of a boy with the other relatives will make him
dear to them but such relations in preference to the mother and father, have no
legal right to the custody of the minor child and the welfare of the child lies in his
living with his natural guardians.

8. Another judgment relied upon by the learned counsel for the appellant in
Gohar Begum's case (supra) also arose out of an appeal filed by an unmarried
Sunni moslem woman seeking custody of her illegitimate daughter, aged six
years, from the respondent, who was her mother's sister. It was held that under the
Muhammedan Law, the appellant was entitled to the custody of the minor
illegitimate daughter, no matter who her father was. The respondent had no legal
right for the custody of the child. In this case too, the natural mother had
approached the Court. The ratio of even this judgment does not in any manner
apply to the case of the appellant. In fact, in the present case, the petition has been
filed by someone who claims to be adoptive mother seeking custody from the
respondent No.4, who is none other than the natural mother of the child and is
disputing the genuineness of the adoption deed. Writ of habeas corpus in a case
involving such disputed questions of fact cannot be issued against natural mother.

9. In view of the aforesaid, the disputed questions of fact cannot be
adjudicated in writ jurisdiction under Article 226 of the Constitution of India. We
therefore do not perceive any illegality or perversity in the impugned order passed
by the learned Single Judge, warranting any interference in this intra-Court
appeal, dismissing the writ petition and granting liberty to the appellant/writ-
petitioner to avail her remedy before any other appropriate Court.

10.  Accordingly, the writ appeal being devoid of merit, is dismissed. No order
as to costs.

Appeal dismissed
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L.LL.R. [2021] M.P. 614 (DB)
WRIT APPEAL
Before Mr. Justice Sujoy Paul & Mr. Justice Shailendra Shukla
WA No. 1280/2020 (Indore) decided on 19 January, 2021

STATE OF M.P. & anr. ...Appellants
Vs.
VISHNU PRASAD MARAN & anr. ...Respondents

A. Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 10 & 15 — Principle of Natural Justice — Enquiry report was in
favour of employee — Held — In absence of any discordant note being
prepared and supplied by disciplinary authority, requirement of principle of
natural justice and Rule 15 were not satisfied — Writ Court rightly interfered
with punishment—Appeal dismissed. (Para9)

@. Rifaer dar (affavor, fAaFor siiv sidfta) s, 7.9, 1966, a9
10 9 15 — Fafife =g &1 Rigia — siia gfdded sHart & ual § o1 —
AFFEiRT — gemaTca® Uil gRT dAIR o yed f&d 1 fad
gfdae fewor & g A, dufife = & figia a2 a9 15 31 sdar &)
Hqfic 781 g3 off — Re =mare 7 Sfaa wu 9 gvs A sxaay fear — afia
I |

B. Service Law— Enquiry Report & Disciplinary Authority—Held —
Apex Court concluded that findings of Enquiry Officer are not binding on
disciplinary authority — Authority can disagree with findings of Enquiry
Officer on basis of material available on record but it should prepare a note
of disagreement on basis of evidence and furnish the same to employee to
enable him to show cause against the same. (Para8)

& W fafer — sirg yfadeT 9 sgemaiceae giftrart - sitvfeiRa
— gdfza <@l 3 g8 feaffa fear 2 fo oia aifdert & frsed
ITIATHS UTRGRT R ISR T8l & — UTRORI i@ wR Iuaed
A B IR GR Wi g SR & fepul & g1 3gqd 8l dbdl @ dfe-
S 9IE $ TR UR AT BT U fewor GAR ST 912y a=471 99 HHaR)
I USTF HIAT A1RY difs 98 Sad BT HIRT <A1 A |

C. Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 2(f) & 10 and Civil Services (Pension) Rules, M.P, 1976, Rule
8(1)(b) — Retired Government Servant — Punishment of “Censure” — Held —
Punishment under Rule 10 cannot be imposed on retired government
servant — For imposing punishment on retired government servant, Rule
8(1) of Pension Rules is applicable which prescribes punishment of
withholding or withdrawing pension — Punishment of “Censure” could not
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have been imposed on petitioner — Further, after retirement of a government
servant, only Governor can impose the punishments under Pension Rules —
Writ Courtrightly interfered with the punishment— Appeal dismissed.

(Para 10 & 11)

T, Rifaer sar (affavxor, fAaFor siiv sidfier) A9, 7.9, 1966, a7
2(f) T 10 vq Rifder dar (dorm) g5, a3, 1976, 1999 8(1)(b) — daigaa
araHII Haw — IR T gus - sffEiRa — dartigw e 49 )
R 10 @ Siavid qvs ARRITAG 18] fham ST w&dr — Jarig TES I 495
TR gUs IR &< & forg, Yo o &1 foraw 8(1) @R grar @ <t & de=
AP AUAT 9199 o &1 qvs fafed &=ar 2 — I w uRMAET” &1 qve
IftRIfUa =8 fear o1 d@ar o1 — s AfaRad, (o waad dda @)
dargfed & uzard sad IsguTa 4o AWl @ siadid qvs PRI aR
AHdl & — Re ~ararey 1 Sfad wu 9 gve ¥ gwaay far — srfia @fa |

D. Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 2(f) & 10 — Retired Government Servant — Punishment — Held —
Definition of “government servant” does not include retired government
servant — Statutory punishment listed in Rule 10 can be imposed on existing
government servant and not on a retired government servant. (Parall)

g Rifaer Gar (affevor, fAaaor v srdter) (A9, w9, 1966, fAas
2(f) @ 10 — Hanfg TMHBT HaH — gue— JAMFERT — "D Aad” B
gRwmeT ¥ darfga e G9a aftafaa 8 @ — a9 10 § gAleg s
Tve fIerm e d9a W ARG fear o1 wear @ 9un 9 & @
AT TSI 49 U |

E. Service Law — Retiral Dues — Delayed Payment — Interest — Held
— Unnecessary, unexplained and unreasonable delay in conducting enquiry
and imposition of punishment became reason for delayed payment of retiral
dues — Delay is solely attributable to department and employee cannot be
blamed for it— Employer is bound to pay interest. (Para15)

4 War fafer — Harfgfcd d9@& — fQdfda yaarm — o —
afffeRa — Sira darfed s1 a1 <vs ARG $A § g3 A,
sregse a Igfad fads dartgfa 39 @ [dfea Jram &1 R 991 -
faciq &1 THHTE SIROT fAUTT ST JHFT ST AdhdT 8 aAT FHAR) Bl 59 fov gIdl
&Y SEAT I bl — faladT <uTs & I 8 91e @ |

E Constitution — Article 21 — Right to Speedy Trial — Held — Apex

Court concluded that principle relating to speedy trial are applicable for

departmental enquiry — Unreasonable and unexplained delay in initiating,
conducting and concluding the enquiry hits Article 21 of Constitution.

(Para 12)
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g, wiaerT — srgze s 21 — g faarvr &1 sifeere - affaiRa —
Halza =ararer 1 fFrafia fear 2 f& g faarer 9 g9fta Rigia s
914 & fag ar] 8ld @ — 919 AIRY &34, Gaiferd &3 a1 fssffa & 4
B3 I fad 3R e faeie, |€iaem @ =83 21 WUBR SRAT ® |

G. Interpretation of Statutes — Principle — Held — If a statute
prescribes a thing to be done in a particular manner, it has to be done in the
same manner and other methods are forbidden. (Parall)

g &Il @71 [daT — Rigra — aififeiRa — afe ve s fad
& & vp faldrse afie @ fear wmar fafed oxar 2, af 59 sl dfa 9 fear
ST TR der g adie FHifivg 2 |

Cases referred:

(1998) 7 SCC 84, (1999) 7 SCC 739, (2013) 7 SCC 251,2021 SCC OnLine
SC 4, AIR 1959 SC 93, (2001) 4 SCC 9, (2002) 1 SCC 633, (2011) 2 MPLJ 690,
(1992) 1 SCC 225, (1995)2 SCC 570, (2006) 5 SCC 88, (1994) 2 SCC 240, (2016)
3 SCC 340.

Shrey Raj Saxena, P.L. for the appellants.
A.K. Sethiwith Rahul Sethi, for the respondent No. 1.

JUDGMENT

The Judgment of the Court was delivered by :-
SuJOY PAUL, J. :- This intra-court appeal takes exception to the order dated
17.09.2019 passed in W.P. N0.9838/2018, whereby learned Writ Court directed
the department to open the sealed cover and give effect to the recommendations
for promotion. In addition, learned Writ Court directed to grant interest on delayed
payment of retiral dues with further direction to pay arrears of 7" Pay
Commission.

2. Shri Shrey Raj Saxena, learned Panel Lawyer assailed the order of learned
Writ Court on twin grounds. Firstly, it is argued that the main reason for
interference with the punishment of censure dated 13.03.2018 was that against the
Enquiry Officer's report, the petitioner was not given any opportunity by issuance
of notice by the disciplinary authority. He submits that the disciplinary authority
issued a notice along with the Enquiry Officer's report and therefore, this reason
for interference on the punishment cannot sustain judicial scrutiny. Secondly,
learned Writ Court has committed an error in granting interest on delayed
payment of retiral dues.

3. Learned counsel for the appellant urged that the delay in releasing the
retiral dues was because of pendency of disciplinary proceedings. On conclusion
of such proceedings by imposition of punishment on 13.03.2018 (Annexure-
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P/10), the retiral dues were released. Hence, imposition of interest is without there
being any justification.

4. Shri A. K. Sethi, learned Senior Counsel supported the impugned order.

5. No other point is pressed by the parties. We have heard the parties at
length.

6. Before dealing with the points raised, it is apposite to mention the relevant

facts. The employee was served with a charge-sheet on 30.07.2010 under Rule 14
of the M. P. Civil Services (Classification, Control and Appeal) Rules, 1966
(hereinafter called the "CCA Rules"). The employee denied the charges in toto.
Hence, enquiry and presenting officers were appointed. After conducting the
enquiry, the Enquiry Officer submitted his report on 03.06.2016. The Enquiry
Officer exonerated the respondent No.l from the charges. The said report was
communicated to the respondent No.l with communication dated 22.06.2017.
The respondent No.1 filed response stating that the Enquiry Officer's report is in
his favour and he does not wish to say anything more. The original petitioner
preferred an application on 05.08.2017 requesting the department to conclude the
enquiry expeditiously. The same is followed by notice for demand of justice and
other representations. The departmental enquiry ended with a punishment of
"censure" on 13.03.2018. The employee retired on attaining the age of
superannuationon 31.03.2017.

7. Learned Writ Court rightly recorded that the Enquiry Officer's report was
indeed supplied to the employee but the disciplinary authority has not taken pains
to prepare a discordant note and put the employee to notice along with his reasons
for disagreement with the Enquiry Officer's report.

8. In catena of judgments, the Apex Court opined that findings of the Enquiry
Officer are not binding on the disciplinary authority. The disciplinary authority
can disagree with the findings of the Enquiry Officer on the basis of material
available on record. If the disciplinary authority intends to disagree with the
findings, the only course open to him is to prepare a note of disagreement on the
basis of evidence on record and furnish the same to the applicant to enable him to
show cause against the same. The Apex Court in this regard opined as under in the
following judgments:-

Punjab National Bank v. Kunj Behari Misra, (1998)
78CC 84

........ whenever the disciplinary authority disagrees with
the enquiry authority on any article of charge, then before it
records its own findings on such charge, it must record its
tentative reasons for such disagreement and give to the
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delinquent officer an opportunity to represent before it records

its findings."
(emphasis supplied)
Yoginath D. Bagde v. State of Maharashtra, (1999)
78CC 739

........... The rule does not specifically provide that before
recording its own findings, the disciplinary authority will give
an opportunity of hearing to a delinquent officer. But the
requirement of "hearing" in consonance with the principles of
natural justice even at that stage has to be read into Rule 9(2) and
it has to be held that before the disciplinary authority finally
disagrees with the findings of the enquiring authority, it would
give an opportunity of hearing to the delinquent officer so that
he may have the opportunity to indicate that the findings
recorded by the enquiring authority do not suffer from any error
and that there was no occasion to take a different view. The
disciplinary authority, at the same time, has to communicate to
the delinquent officer the "TENTATIVE" reasons for
disagreeing with the findings of the enquiring authority so that
the delinquent officer may further indicate that the reasons on
the basis of which the disciplinary authority proposes to
disagree with the findings recorded by the enquiring authority
are not germane and the finding of "not guilty" already recorded
by the enquiring authority was not liable to be interfered with."

(emphasis supplied)

S.P. Malhotrav. Punjab National Bank, (2013) 7SCC 251

........... in case the disciplinary authority disagrees with the
findings recorded by the enquiry officer, he must record reasons
for the disagreement and communicate the same to the
delinquent seeking his explanation and after considering the
same, the punishment could be passed. In the instant case, as
such a course had not been resorted to, the punishment order
stood vitiated."

(emphasis supplied)

Deputy General Manager (Appellate Authority) and
others v. Ajai Kumar Srivastava decided on 5/1/2021 (2021
SCCOnLineSC4).

"It is well settled that where the enquiry officer is not the
disciplinary authority, on receiving the report of enquiry, the
disciplinary authority may or may not agree with the findings
recorded by the former, in case of disagreement, the disciplinary
authority has to record the reasons for disagreement and after
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affording an opportunity of hearing to the delinquent may
record his own findings if the evidence available on record be
sufficient for such exercise or else to remit the case to the
enquiry officer for further enquiry."

(emphasis supplied)

9. In view of settled legal position, it can be safely concluded that in the
instant case, in absence of any discordant note being prepared and supplied by the
disciplinary authority, the requirement of principles of natural justice and Rule 15
of the CCA Rules were not satisfied. Thus, no fault can be found in the findings of
learned Writ Court, whereby punishment was interfered with in absence of any
discordant note.

10. This matter may be viewed from another angle. As per Rule 9(2)(a) of The
Madhya Pradesh Civil Services (Pension) Rules, 1976 (for short "Pension Rules")
if departmental proceeding is instituted while government servant was in service
before his retirement, the said proceedings shall continue in the same manner as if
government servant had continued in service. A proviso is appended to sub-rule
2(a) which envisages that if enquiry is instituted by an authority subordinate to the
Governor, that authority shall submit a report regarding its finding to the
Governor. Thus, after retirement of a government servant, only the Governor can
impose the punishments prescribed in the Pension Rules. Rule 8(1) (b) prescribes
the punishment of withholding or withdrawing a pension or part thereof as
punishments. Pertinently, said punishments can be imposed when pensioner is
found guilty of grave misconduct.

I1. The interesting question which cropped up during the hearing is whether
after retirement of a government servant, the punishment of "Censure" can be
imposed on him ?. For an existing government servant, the punishments are
prescribed in Rule 10 of the CCA Rules. Pertinently, Rule 10 of CCA Rules makes
it clear that the punishments enumerated in Rule 10 can be imposed on a
"government servant". "Government servant" is defined in Rule 2(f) which shows
that government servant means a servant who is already in employment. The
definition of "government servant” does not include a retired government servant.
Thus, the statutory punishments listed in Rule 10 of CCA Rules can be imposed on
an existing government servant and not on a retired government servant. For
imposing punishment to a retired government servant, a different Rule i.e.
Pension Rules is applicable. At the cost of repetition, the pension Rules prescribes
punishment of withholding or withdrawing pension and by invoking said Rules,
the punishment of "Censure" could not have been imposed on the petitioner. This
is trite that if a statute prescribes a thing to be done in a particular manner it has to
be done in the same manner and other methods are forbidden (See Baru Ram v.
Prasanni, AIR 1959 SC 93, Dhanajaya Reddy v. State of Karnataka, (2001) 4
SCCO, CITv. Anjum M.H. Ghaswala, (2002) 1 SCC 633 and Satyanjay Tripathi v.
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Bansari Devi, (2011) 2 MPLJ 690. In view of this discussion, the punishment of
"Censure" even otherwise could not have been imposed. The imposition of
"Censure", (the smallest punishment prescribed in CCA Rules) shows that in the
opinion of the Governor the misconduct was not "grave" in nature. Hence, as per
Pension Rules, there is no question of remitting the matter back to the Governor to
pass appropriate punishment under the Pension Rules.

12. In this case, the sword of disciplinary proceedings kept hanging on the
head of employee for almost eight years. Ultimately a small punishment of
"Censure" was inflicted but its impact was very grave because his fate which was
kept in the sealed cover by Departmental Promotion Committee (DPC) was
sealed. The Constitution Bench judgment of Abdul Rehman Antulay v. R.S. Nayak
(1992) 1 SCC 225 was followed by Supreme Court in the case of State of Punjab
and others v. Chaman Lal Goyal (1995) 2 SCC 570 and it was held that broad
principles laid down in Abdul Rehman Antulay (supra) will be applicable in cases
of departmental proceedings also. It was poignantly held that principles relating
to right of speedy trial founded upon Article 21 of the Constitution are applicable
for departmental enquiry. Unreasonable and unexplained delay in initiating,
conducting and concluding the enquiry hits Article 21 of the Constitution.

13. In the case of M.V.Bijlani v. Union of India (2006) 5 SCC 88 the Apex
Court interfered with the punishment because there was unreasonable delay in
concluding the enquiry. The relevant portion reads as under:-

"The Tribunal as also the High Court failed to take into consideration
that the disciplinary proceedings were initiated after six years and they
continued for a period of seven years and, thus, initiation of the
disciplinary proceedings as also continuance thereof after such a long
time evidently prejudiced the delinquent officer."

(emphasis supplied)

14. In the manner enquiry was kept pending for years together without there
being any fault of the delinquent employee, in our view the prosecution became
persecution. For this reason also, the punishment order was rightly interfered
with. If punishment of "Censure" would have been imposed with quite
promptitude, the employee would have suffered the punishment, but would not
have been deprived from the fruits of consideration for promotion. The learned
Single Judge has rightly followed the decision of Jagjitsingh Vs. Secretary,
MPSEB & Ors. (WPNo0.3273/2005 decided on 3/4/2017).

15. So far as challenge to grant of interest on retiral dues is concerned, suffice
it to say that unnecessary, unexplained and unreasonable delay in conducting the
enquiry and imposition of the punishment became reason for delayed payment of
retiral dues. As noticed, the employee cannot be blamed for the same. The delay is
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solely attributable to the department. In this backdrop the employer is bound to
pay interest in view of judgment of Supreme Court in the matter of Union of India
v. Justice S.S.Sandhawalia (1994) 2 SCC 240.

16. In view of foregoing analysis, in our view the writ court has taken a
plausible view which does not warrant any interference by the division bench.
(See Narendra & Co. (P) Ltd. v. Workmen (2016) 3 SCC 340). The appeal sans
substance and is hereby dismissed.

Appeal dismissed

L.LL.R. [2021] M.P. 621 (DB)
WRIT APPEAL
Before Mr. Justice S.A. Dharmadhikari & Mr. Justice Anand Pathak
WA No. 1823/2019 (Gwalior) decided on 7 April, 2021

OMTRADING COMPANY (M/S) ...Appellant
Vs.
DEPUTY COMMISSIONER OF STATE TAX & ors. ...Respondents

Central Goods and Services Tax Rules, 2017, Rule 21(b) & 22 —
Cancellation of Registration — Notice & Enquiry — Opportunity of Hearing —
Held — Appellant carrying business of milk products only on papers and
goods were not physically transported — Detailed enquiry conducted where
discrepancies were found — Appellant failed to prove e-way bill transaction
details — Proper opportunity of hearing was also granted — No cogent
documentary evidence in favour of appellant — Writ petition rightly
dismissed —Appeal dismissed. (Paras10to 12)

@I arer v dar &% 99, 2017, I 21() T 22 — GHIT BT
VGGHVY — Tl g Wi — gaarg &7 sigav — ffEiRa — srdiareff saa
PTG UR G IUIG] DT BRIGR Il &1 AT AR AT BT |ifdd wu 9 uRas
2l fopar T o — favqa g Sarfaa & 13 e fasrfaar arft =iy —
aftereff, -3 (e-way) fda dasR &1 faavvr g &1 4 % @ —
gars &1 Sfaa saax W ye™ f&ar ram on — srdfiareff & e ¥ &I dsa
TEaa Sl a2 — Re arfaer sfaa wu 9 @fs a9 18 — adia @R |

Casereferred:
(2020) 38 GSTJ 482 (Ker).

Kamal Kumar Jain, for the appellant.
R.P.Singh Kaurav,G.A. forthe respondents/State.
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JUDGMENT

The Judgment of the Court was delivered by :
S.A. DHARMADHIKARI, J. :- In this Writ Appeal preferred under Section 2 (1) of
the Madhya Pradesh Uchch Nyayalaya (Khand Nyay Peeth Ko Appeal)
Adhiniyam, 2005, challenge has been made to the order dt.27.08.2019 passed by
the learned Single Judge in W.P.N0.9885/2019, whereby Writ Petition
challenging the order dt.18.04.2019 passed by the learned appellate authority has
been dismissed.

2. Brief facts leading to filing of the writ petition were that the appellant is a
dealer registered under the Central Goods and Services Tax Act, 2017 (hereinafter
shall be referred to as the 'Act 0of 2017') and is engaged in carrying on the business
of selling and purchasing of Clarified Butter (Ghee), Butter and other milk
products under the name of M/s Om Trading Company Gwalior. On 05.10.2018, a
show cause notice was issued to the appellant by the Deputy Commissioner of
State Tax Gwalior, in which it was stated that the appellant is carrying on the
business only on papers and the e-way bills are downloaded but the concerned
vehicles are not transporting any goods in actual. The cause of action arose when
the report bearing No.229/Deputy Commissioner's office dt.29.08.2018 was
addressed by the Dy. Commissioner, Range-A, Agra to the Joint Commissioner,
Gwalior, whereby it transpired that the appellant had carried out business
transactions with one M/s Macro International, Kacharighat, Agra and has
purchased 8100 kgs. of clarified butter through bill No.53 on 31.07.2018
amounting to Rs.23,49,000/- and again purchased 1000 Tin of clarified butter
through bill No.54 amounting to Rs.40,50,000/-. In view of aforesaid, a show
cause notice dt.05.10.2018 was issued as it was found that the bills were without
supply of goods in violation of stipulations contained in the Act of 2017. The
notice was purportedly issued under Rule 21(b) of the Central Goods and Services
Tax Rules 2017 (hereinafter shall be referred to as the 'Rules of 2017'), which
mandates that the registration granted to the person is liable to be cancelled, if the
person issued invoice or bill without supply of goods or services in violation of the
provisions of the Act or the rules made thereunder. Since the appellant failed to
prove his e-way transaction details, his registration has been cancelled by order
dt.09.01.2019. Being aggrieved, the appellant preferred an appeal under Section
107 of the Act of 2017. The Appellate Authority taking into consideration the
entire facts on record, affirmed the order passed by the Dy.Commissioner of State
Tax. Being aggrieved, the appellant had filed writ petition before this Court
bearing W.P.N0.9885/2019, which came to finally decided on 27.08.2019,
whereby the orders passed by the Dy.Commissioner of State Tax as well as
Appellate Authority has been affirmed. Being aggrieved, the present Writ Appeal
has been filed.
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3. Shri Kamal Kumar Jain, learned counsel appearing for the appellant
submitted that the impugned order passed by the learned Single Judge is perverse
and contrary to law and therefore the same deserves to be set aside. It is further
contended that the order dt.09.01.2019 passed by the appellate authority is
completely silent as to the provisions under which the impugned order has been
passed and no good reason has been assigned for cancellation of GSTN of the
appellant. The appellant further contended that the consignment was being
transported by the transporter namely M.R. Road Lines through which the
material was physically transported to Gwalior through Vehicle No. UP83T0223
and HR63A3341 and the route taken was from Agra to Kheragarh to Rajakheda,
then Dholpur to Morena and then Gwalior and in between there was no toll plaza
located. Even though all the requisite documents i.e. e-way bill and invoices were
available, therefore, it can not be said that no physical transportation of goods had
taken place from Agra to Gwalior. The appellant further contended that the said
collection of tax and penalty by the respondents is through coercion and threat
inspite of the fact that cancellation is covered by all the documents. It is alleged
that it is an inter-State sale and the respondents can not deny the same and demand
and collect the tax in the manner in which they have done, which is arbitrary and
without jurisdiction. In such circumstances, the impugned order deserves to be set
aside.

4. Learned counsel for the appellant in support of his contention has placed
reliance on the judgment of High Court of Kerala in the case of Kannangayathu
Metals Vs. Asst. State Tax Olfficer and others reported in (2020) 38 GSTJ 482
(Ker) to contend that as per Section 129 of GST Act, there is no mandate for
detaining goods merely because driver took an alternate route to reach the
destination, if the goods are covered by valid E-way Bill. The writ petition was
allowed. He further placed reliance on another judgment of High Court of Kerala
in the case of Relcon Foundations (P) Ltd. Vs. Asstt. State Tax Officer and others
reported in (2020) 38 GSTJ 482 (Ker), in which it is held that detention of the
vehicle under Section 129 of GST Actis not justified.

5. Per contra, the counter affidavit has been filed by the respondents. Shri
R.P.Singh Kaurav, learned Government Advocate appearing for the
respondents/State contended that the appellant had failed to bring on record any
material before the authorities to show that the bills/e-way bills which were issued
and are in question in the present litigation pursuance to which any material
physically transferred from Agra to Gwalior or not and therefore there is no
infirmity in the order dt.27.08.2019 passed by the writ court. He further contended
that even assuming for the sake of argument that the alleged contentions of the
appellant are true, in that case there are number of toll plaza between Morena to
Gwalior and if the goods had been physically transferred, the appellant ought to
have possessed the toll plaza receipts. It is also settled practice that the
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transporters used to choose shortest route available to transport the goods in order
to save time and money. In the present case, the route used to transport the goods is
not only longer route but also takes more time to reach the destination. It is very
surprising and strange that instead of using four lane high way, some alternative
route, which is longer, has been used by the appellant. Cancellation of registration
of GSTN was effected after affording due opportunity of hearing to the appellant.

6. Learned Single Judge came to the conclusion that a detailed enquiry was
conducted by the Commercial Department Range Agra and that the fact regarding
issuance of invoices/e-way bills without any transportation of physical goods
came into picture, therefore, verification in this regard was also done wherein it
was actually found that the goods were not physically transported and that before
initiating the proceeding against the appellant proper opportunity of hearing/show
cause notice was issued and only thereafter the order cancelling the GST
registration was passed. The appellant had failed to produce the said documents to
prove that the goods in question was physically transferred from Agra to Gwalior.
As such finding no error in the judgment rendered by the appellate authority, writ
petition was dismissed.

7. Heard learned counsel for the parties.

8. For the purpose of convenience, Rule 21 of the Rules of 2017 is
reproduced hereinunder :-

""21. Registration to be cancelled in certain cases.- The
registration granted to a person is liable to be cancelled, if the
said person -

(a) doesnot conduct any business from the declared place of
business; or

(b) issues invoice or bill without supply of goods or services
or both in violation of the provisions of the Act, or the rules
made thereunder; or

(c) violates the provisions of section 171 of the Act or the
rules made thereunder.

(d) violates the provision of rule 10A.

(e) avails input tax credit in violation of the provisions of
section 16 of the Act or the rules made thereunder, or

(f) furnishes the details of outward supplies in FORM
GSTR-1 under section 37 for one or more tax periods which is in
excess of the outward supplies declared by him in his valid
return under section 39 for the said tax periods; or

(g) violates the provision of rule 86B."
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Rule 22 of the Rules 02017 is also reproduced hereinunder :-

"22. Cancellation of registration. - (1) Where the proper
officer has reasons to believe that the registration of a person is
liable to be cancelled under section 29, he shall issue a notice to
such person in FORM GST REG-17, requiring him to show
cause, within a period of seven working days from the date of
the service of such notice, as to why his registration shall not be
cancelled.

(2) The reply to the show cause notice issued under sub-rule (1)
shall be furnished in FORM REG-18 within the period specified
inthe said sub-rule.

(3) Where a person who has submitted an application for
cancellation of his registration is no longer liable to be
registered or his registration is liable to be cancelled, the proper
officer shall issue an order in FORM GST REG-19, within a
period of thirty days from the date of application submitted
under rule 20 or, as the case may be, the date of the reply to the
show cause issued under sub-rule (1) or under sub-rule (2A) of
rule 21A, cancel the registration, with effect from a date to be
determined by him and notify the taxable person, directing him
to pay arrears of any tax, interest or penalty including the
amount liable to be paid under sub-section (5) of section 29.

(3A) Where a certificate of registration has not been made
available to the applicant on the common portal within a period
of fifteen days from the date of the furnishing of information
and particulars referred to in clause (c) of sub-rule (2) and no
notice has been issued under sub-rule (3) within the said period,
the registration shall be deemed to have been granted and the
said certificate of registration, duly signed or verified through
electronic verification code, shall be made available to the
registered person on the common portal.

(4) Where the reply furnished under sub-rule (2) or in response
to the notice issued under sub-rule (2A) of rule 21A is found to
be satisfactory, the proper officer shall drop the proceedings and
pass an order in FORM GST REG-20.

Provided that where the person instead of replying to the
notice served under sub-rule (1) for contravention of the
provisions contained in clause (b) or clause (c) of sub-section
(2) of section 29, furnishes all the pending returns and makes
full payment of the tax dues along with applicable interest and
late fee, the proper officer shall drop the proceedings and pass
an order in FORM GST-REG 20.

Om Trading Comp. (M/s) Vs. Dy. Commissioner of State Tax (DB)
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(5) The provisions of sub-rule (3) shall, mutatis mutandis, apply
to the legal heirs of a deceased proprietor, as if the application
had been submitted by the proprietor himself."

9. The appellate authority taking into consideration the entire facts on record
had affirmed the order passed by the Dy. Commissioner of State Tax holding that -

SM @ g4 et @ BRUT gdRl gEadd e
05—10—2018 I ST fabar 137 oI | deggand fa=id 09—01—2019
BT 3rqrereft &1 goirae foRe fobar T @ | ooiia fAeiaxo
B T MR T wffeR ([Aargem) aftias &= 39 T,
3IFIRT 10 a1 29—08—2018 8, FoTH ST HfHeR (fd.3r,
917 IIRTRRI R ST U, JIVRT §IRT Srdtereft #vast e ¢fe
HFA B A9y H I ufafed fear T 2 f6 S9e gRr wad
AT ST MR W AT <3 €Y AT BUY 2349000 / —
Ud 9 4050000 / — a1 S 53 fadTd 31—07—2018 UG faet
PHHID 54 f&TH 31—-07—2018 I HT HRAT ST & | 3RT B
fshdl oS 999 HIhl SS9 PRI & gIRT faurig
UIcd R I IaA W & AfaRad O 37 Wi i) o
Me™ =9fYd fd T € R 9 ddet Udh @ WR 8 Y B
e ARt g urg TS qer fAdar waars
HTh! §ex-ed, 3MTRT B STid & THY Sad A8 W Feferd dls
fafad gu= 81 U T | 39D ITATdT HEN SRI—TAT IR
qrerdst Y10feto STt SreTwerst, AT, 3T ¥ ST SRR,
RIS PR NS, STRT RT AT T Bl T3 [STHD AR
I ared o ® b args Hid e UP 83 T 0223 T4 argd
PHHId HR 63A3341 B, MuiRa fAfdr & Srerarsn & are =8
80 T | 399 WK § & o1 [fwar I Iadsdl gRT ddd
YU BT SMEH—Yard T ST X&T 2 | IRdd § A BT Bl
gRaE T8 fear STET R |

ardrerefl gRT H1el | HefET ST BITSI Y fbd &
I AT BT IRAAD TG quﬁv‘m\ﬂwwﬁﬁﬂé‘rgﬁw
2| FEd A, IR, WX g o & Feer W
IogaR fRIeTds, TaTfevk gad O gRT URdd gfided faia
05—12—2018 Td U= H SR ud UR 3rdretell &1 e
ATTd B4 UKl BT & ] S §IRT S HAIBR b Hael
¥ I3 fcdas e faan 71 € | erH TRl gIRT Srdteredi &
TRl H S HATR, aifoiidd o 9, IIFRT & ufcaed &
3R WX USige AR fban mam & | ¥ S+e g fdgen
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TS A HIP] S MRT & FdATT I DI STid Dl
TS TAT R AT fH fAher gRT AT 7 andfas fama T8
o T € | I wY ¥ AT BT SMAT—U&H 7 PR 8¢
DI YUA BT MU fHIT AT 8 AT SreAATSTT
JMRT—aTfelR gT1erdst wiofelo STToTd T, 3MMRT & Reprs # Y
S aredl &1 FuiRa fAfSr &1 ag8f & Mdber 981 urm T
=

10. On going through the order passed by the appellate authority it appears
that the detailed enquiry was conducted before passing the impugned order, in
which certain discrepancies were found with regard to the business of the
appellant. It was found that the appellant had failed to prove e-way bill transaction
details, therefore, the registration was cancelled. A proper opportunity of hearing
was afforded to the appellant. No cogent documentary evidence is available on
record to justify the stand taken by the appellant. The learned Single Judge has
rightly come to the conclusion and dismissed the writ petition.

11. The judgments relied on by the learned counsel for the appellant are of no
assistance to the appellant inasmuch as the facts of those cases and the present
case are altogether different. In the present case, in the detailed enquiry it was
found that no material physically transferred from Agra to Gwalior.

12. In view whereof, no fault can be found in the finding recorded by the
learned Single Judge as well as learned appellate authority. Accordingly, the writ
appeal fails and is hereby dismissed.

Appeal dismissed

L.L.R. [2021] M.P. 627
WRIT PETITION
Before Mr. Justice G.S. Ahluwalia
WP No. 9029/2013 (Gwalior) decided on 13 January, 2021

MADHU MORYA (KU.) ... Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Service Law — Appointment — Held — If all candidates were
having similar qualification, respondents should have looked into provisions
for giving preference — As petitioner was entitled for preference being a
spinster of 30 years, respondents should not have looked into the marks
obtained by them in Higher Secondary/Inter examination — Appointment of
petitioner wrongly cancelled — Impugned order set aside — Petition allowed.

(Paras 18, 23 & 24)
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B. Service Law — Appointment — Policy Guidelines — Applicability —
Held — Petitioner appointed on 12.06.2007 when policy dated 27.05.2006 was
in force — New policy came on 10.07.2007 — Since appointment of petitioner
was made prior to coming into force of new policy dated 10.07.2007, case of
petitioner has to be considered as per guidelines dated 27.05.2006. (Para17)

& dar fAfer — fAyfad — Afa feemfacter — gaisygar — siftfeiRa
— I &1 Fgfada 12.06.2007 &1 fl w9 fifa feqifea 27.05.2006 gaTdr off —
T i 10.07.2007 &1 IR — Ffe Al @1 Fygfaa, =0 Aifa feaifea 10.07.
2007 9ATdY g9 |4 qd @1 w3 off, I & YHYT &1 fAAR 27.05.2006 &
feentrden & sgaR fear ST 8 |

C. Service Law — Policy Guidelines — Retrospective Operation —
Held — Guidelines are executive instructions and are always prospective in
operation until and unless they are made retrospective specifically — Nothing
in the new guidelines to indicate that they were made retrospective in
operation. (Para17)

7. dar fafer — Aifar feenfacder — yaeel yad7 — sitifqeiRa —
feenfider, Riufa® R 8id 2 3R Yad+ A |dq Afa=raed gid @ o9 a&
fr 92 fafifdse wu 4 yade T8 a9 a1 @ — A feenftide 9 g8 <+
o forg o 181 fob I= yad+ A adell I Tw o |

D. Service Law — Limitation for Appeal — Held — In guidelines
dated 27.05.2006, no period of limitation was provided for filing an appeal —
Appealfiled by respondent-5 should not have been dismissed as time barred.

(Para 14 & 15)
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off — yceff—5 gRT U¥qd ardial &1 |3y afsia 8i1 & TR R GRS 781 fHar
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E. Limitation Act (36 of 1963), Section 3(1) — Bar of Limitation —
Held — It is for Court to find out as to whether appeal is within limitation or
not — There is no law that in case if question of limitation is not raised at the
earliest, then it cannot be considered at a later stage. (Para10)



I.LL.R.[2021]M.P. Madhu Morya (Ku.) Vs State of M.P. 629

& g T Siferf-re (1963 &7 36), &IRT 3(1) — GRWAT BT T T —
sffaeiRa — a7 =Ty @ fore 2@ fo gar avmd & «ar srfier R & Hfiax
2 3reqar 8 — U +ig fafer 7Y @ o afe okl @ uzs &) hgar @ =)
SO AT 2, 99 99 IR 916 & YhH WR faar 121 fhar <1 Gadr |

Casereferred:
(2004) 11 SCC425.

J.S. Rathore, for the petitioner.
Ajay Raghuvanshi, P.L. for the respondent Nos. 1 to 4/State.

(Supplied: Paragraph numbers)

ORDER
(Heard through Video Conferencing)

G.S.AHLUWALIA, J. :- This petition under Article 226 of the Constitution
of India has been filed against the order dated 16/04/2013 passed by Additional
Commissioner, Gwalior Division, Gwalior in Case N0.406/2011-12/Appeal, by
which the appeal filed by the petitioner has been dismissed.

2. The necessary facts for disposal of the present petition in short are that the
petitioner is a Scheduled Caste candidate and an advertisement was issued for
appointment of Anganwadi Worker. The petitioner as well as the respondent No.5
participated in the said recruitment process and by order dated 12/06/2017, the
petitioner was appointed on the post of Anganwadi Worker, Anganwadi Centre,
Ward No.14/11, Bhitarwar, District Gwalior. The appointment of the petitioner
was challenged by respondent No.5 before the Additional Collector, Gwalior. It is
submitted by the counsel for the petitioner that at the time of appointment of the
petitioner, the policy for appointment on the post of Anganwadi Worker, dated
27/05/2006 was in force, according to which the minimum qualification for
recruitment to the post of Anganwadi Worker was Higher Secondary/Inter pass. It
was also provided that the candidate belonging to Scheduled Caste and Scheduled
Tribe, living Below the Poverty Line, as well as Widow/ Deserted, Spinster of 30
years or more and other women would be given preference. However, thereafter
on 10/07/2007, a new policy was formulated and it was provided that the marks
would be awarded as per the percentage obtained in respective examinations. It is
submitted that thereafter, the Additional Collector, District Gwalior by order
dated 29/06/2009 passed in Case N0.35/2008-09/Appeal allowed the appeal filed
by the respondent no.5 on the basis of the guidelines dated 10/07/2007 and
remanded the matter back. It was observed by Additional Collector that the
recommendation was made for appointment of the respondent no.5 on the basis
that she belongs to Scheduled Caste and is living Below the Poverty Line and is
running a Shishu Sikshya Kendra. It was also mentioned that the name of the
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respondent no.5 was mentioned in the panel of names which was recommended
by the Councillor. It was also observed that although the name of the petitioner
was not in the panel of names recommended by the Councillor, but on the basis
that she is a spinster, aged about 30 years, she was appointed. It was further
observed that although the name of the respondent No.5 was recommended but by
ignoring the said recommendation, the petitioner was granted appointment. It was
also observed that although the counsel for the petitioner had raised an objection
that the appeal filed by the respondent no.5 is barred by limitation but the said
objection was rejected on the ground that the objection with regard to delay in
filing the appeal should have been raised at the earliest but it was not done,
therefore, at this stage, it cannot be decided. Accordingly, the appointment of the
petitioner was set aside and the matter was remanded back to the competent
authority to consider the application for appointment on the post of Anganwadi
Worker, Anganwadi Centre, Ward No.14/11, Bhitarwar, District Gwalior.

3. Being aggrieved by the order of the Additional Collector, the petitioner
preferred a revision which was registered as Case No.207/2008-09/Revision, but
the said revision was dismissed by order dated 22" March, 2009 by the Additional
Commissioner, Gwalior Division, Gwalior. While dismissing the revision filed
by the petitioner, the Additional Commissioner, Gwalior Division, Gwalior
considered the marks obtained by the candidates in Higher Secondary/Inter
Examination. Thereafter, by order dated 11/05/2010, the Project Officer,
Integrated Child Welfare Development Project, Bhitarwar, District Gwalior,
cancelled the appointment of the petitioner and by another order dated
11/05/2010, appointed the respondent No.5 on the post of Anganwadi Worker,
Anganwadi Centre, Ward No. 14/11, Bhitarwar, District Gwalior.

4. The petitioner, thereafter, preferred an appeal challenging the
appointment of the respondent No.5 before the Additional Collector, Gwalior
which was registered as Case N0.22/2010-11/Appeal and was dismissed by order
dated 29/11/2011. The order passed by the Additional Collector, Gwalior was
challenged in appeal preferred before the Additional Commissioner, Gwalior
Division, Gwalior in Case No. 406/2011-12/Appeal, which too has been
dismissed by order dated 16/04/2013.

5. Challenging the orders passed by the authorities below, it is submitted by
the counsel for the petitioner that the date on which the advertisement was issued
and even on the date on which the petitioner was appointed on the post of
Anganwadi Worker, i.e. 12/06/2007, the policy for appointment on the post of
Anganwadi Worker dated 27/05/2006 was in vogue and the only requirement was
that the candidate must have passed Higher Secondary/Inter Examination. There
was nothing in the said policy that the points/marks would be awarded on the basis
of percentage of marks of the candidates in the Higher Secondary/ Inter
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Examination. This condition was inserted for the first time in the policy dated
10/07/2007. It is submitted that the policy dated 10/07/2007 came into existence
subsequent to the appointment of the petitioner and, therefore, the subsequent
policy cannot be taken into consideration for deciding pending appeal. It is further
submitted that any recommendation of the name of the candidate made by Sector
Supervisor was not binding on the competent authority and if the Project Officer,
Integrated Child Welfare Development Project was of the view that the
recommendation made by Sector Supervisor is not in accordance with rules/
guidelines, then it was not incumbent upon him to blindly act upon the
recommendation of the Sector Supervisor and, therefore, the Project Officer,
Integrated Child Welfare Development Project, Bhitarwar, District Gwalior
rightly appointed the petitioner on the post of Anganwadi Worker, Anganwadi
Centre, Ward No.14/11, Bhitarwar, District Gwalior. It is submitted that the
guidelines dated 10/07/2007 were not retrospective in operation, therefore, the
subsequently enforced policy should not have taken into consideration by the
authorities. It is further submitted that the appeal filed by the respondent no.5
against the appointment of the petitioner was barred by limitation.

6. Per contra, the petition is opposed by the counsel for the respondents. The
counsel for the respondent No.5 submitted that since the orders under challenge
were passed by the authorities, therefore, it is for the authorities to support their
stand. No other argument with regard to the correctness of the orders passed by the
authorities was advanced by the counsel for the respondent No.5. In case if the
petition is allowed, then the respondent No.5 would be the sufferer but for the
reasons best known to her counsel, no argument was advanced.

7. The counsel for the respondents no.1 to 4 submitted that the authorities
have rightly taken into consideration the subsequently implemented policy
because on the day when the appeal filed by respondent no.5 was decided by the
Additional Collector, the new policy dated 10/07/2007 had come into operation
and, therefore, no illegality has been committed by the authorities.

8. So far as the question of limitation is concerned, the counsel for the
respondents no.1 to 4 submitted that since the objection with regard to limitation
was not raised by the petitioner at the earliest, therefore, the Additional Collector
was right in ignoring the question of limitation.

Heard the learned counsel for the parties.

9. From the order dated 29/06/2009 passed by Additional Collector, Gwalior
in Case N0.35/2008-09/Appeal, it is clear that during the course of argument, a
specific objection was raised by the counsel for the petitioner that the appeal filed
by the respondent no.5 was barred by limitation, however, the said objection was
turned down by the Additional Collector, Gwalior by observing that the objection
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with regard to limitation should have been raised by the counsel for the petitioner
at the earliest and since that objection was not raised, therefore, the said objection
cannot be considered at the time of final arguments.

10. The ground on which the objection with regard to limitation was rejected
by the Additional Collector, Gwalior cannot be upheld. So far as the question of
limitation is concerned, as per Section 3 of the Limitation Act, it is for the Court to
find out as to whether the appeal is within the limitation or not. There is no law that
in case if the question of limitation is not raised at the earliest, then it cannot be
considered at a later stage.

Section 3 of the Limitation Act reads as under:-

"'3. Bar of limitation.— (1) Subject to the provisions
contained in sections 4 to 24 (inclusive), every suit instituted,
appeal preferred, and application made after the prescribed
period shall be dismissed, although limitation has not been set
up as a defence.

(2) For the purposes of this Act—
(a) asuitis instituted—

(i) in an ordinary case, when the plaint is
presented to the proper officer;

(i1) in the case of a pauper, when his application
forleave to sue as a pauper is made; and

(ii1) in the case of a claim against a company
which is being wound up by the court, when the claimant first
sends in his claim to the official liquidator;

(b) any claim by way of a set off or a counter claim,
shall be treated as a separate suit and shall be deemed to have
been instituted—

(1) in the case of a set off, on the same date as
the suit in which the set offis pleaded;

(i1) in the case of a counter claim, on the date on
which the counter claim is made in court;

(c) an application by notice of motion in a High
Court is made when the application is presented to the proper
officer of that court."

From the plain reading of Section 3(1) of the Limitation Act, it is clear that
whether the question of limitation has been set up as a defence or not, it is for the
Court to find out as to whether the proceedings are within the period of limitation
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or not and if those proceedings are not within the limitation, then they are to be
dismissed as barred by time.

11. The Supreme Court in the case of Draupadi Devi and Others vs. Union of
India and others, reported in (2004) 11 SCC 425 has held as under:-

'"72. That brings us to the issue of limitation. The learned Single
Judge held that the plea of limitation not having been taken in
the pleadings defendants Nos.1 and 2 should not be allowed to
raise the said plea.

73, We may notice here that under the Code of Civil Procedure,
Order VII Rule 1(e) requires a plaint to state "the facts
constituting the cause of action and when it arose". The plaintiff
was bound to plead in the plaint when the cause of action arose.
Ifhe did not, then irrespective of what the defendants may plead
in the written statement, the court would be bound by the
mandate of Section 3 of the Limitation Act, 1908 to dismiss the
suit, if it found that on the plaintiffs own pleading his suit is
barred by limitation. In the instant case, the plaint does not plead
clearly as to when the cause of action arose. In the absence of
such pleadings, the defendants pleaded nothing on the issue.
However, when the facts were ascertained by evidence, it was
clear that the decision of the Government of India not to
recognise the suit property as private property of the Maharaja
was taken some time in the year 1951, whether in March or May.
Dewan Jarmanidass, the plaintiff and the Maharaja were very
much aware of this decision. Yet, the suit was filed only on
11.5.1960.

74. The Division Bench was, therefore, right in applying
Article 120 of the Limitation Act, 1908 under which the period
of limitation for a suit for which no specific period is provided in
the Schedule was six years from the date when the right to sue
accrues. The suit was, therefore, clearly barred by limitation and
by virtue of Section 3 of the Limitation Act, 1908, the court was
mandated to dismiss it.

75. As rightly pointed out by the Division Bench, the learned
Single Judge ought to have permitted the plea to be raised on the
basis of the facts which came to light. The Division Bench has
correctly appreciated the plea of limitation, in the facts and
circumstances of the case, and rightly came to the conclusion
that the suit of the plaintiff was liable to be dismissed on the
ground of limitation. We agree with the conclusion of the
Division Bench on this issue."
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12. Thus, it is clear that the Additional Collector, Gwalior should not have
rejected the objection of limitation.

13. Now, the next question for consideration before the Court is that whether
the appeal filed by the respondent no.5 was barred by limitation or not ?

In the guidelines dated 27/05/2006, the provision of appeal reads as
under:-

JNATST HRIGdl / FelfieT & FRgfad /dar | g
B P BT ) yhRoT # fAare g9 @ Rafa § S99 g
Poldex b THET MU B ST FHI, DI T3 Il & Fay |
Tt Beraex o1 foty sifo g |

No period of limitation was provided for filing an appeal.

14. It is contended by the counsel for the petitioner that in the policy dated
10/07/2007, the limitation of ten days has been provided. The petitioner cannot
play hot and cool by submitting on one hand, that the appointment of the petitioner
is governed by policy dated 27/05/2006 and not by policy dated 10/07/2007 and at
the same time, by submitting that the period of limitation provided in the policy
dated 10/07/2007 should be imported in the policy dated 27/05/2006.

15. Thus, it is clear that in absence of any period of limitation, the Additional
Collector, Gwalior could not have dismissed the appeal filed by the respondent
no.5. Under these circumstances, it is held that the appeal filed by the respondent
no.5 before the Additional Collector, Gwalior was within time and was not barred
by limitation.

16. The next question for consideration is that when the entire selection
process was completed prior to 10/07/2007, then whether the conditions provided
under the policy dated 10/07/2007 could have been made applicable to the present
case ornot ?

17. The guidelines dated 27/05/2006 as well as the guidelines dated
10/07/2007 are executive instructions. The guidelines are always prospective in
operation until and unless they are made retrospective specifically. There is
nothing in the guidelines dated 10/07/2007 to indicate that those guidelines were
retrospective in operation or were also made applicable to pending appeals arising
out of recruitment made prior to 10/07/2007. Under these circumstances, this
Court is of the consideration opinion that since the appointment of the petitioner
was made prior to coming into force of policy dated 10/07/2007, therefore, the
case of the petitioner has to be considered in the light of the guidelines dated
27/05/2006.
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18.  As per the guidelines dated 27/05/2006, the only qualification for
appointment of Anganwadi Worker was that the candidate must have passed
Higher Secondary/ Inter Examination. Preference was also given to the
candidates belonging to Scheduled Caste and Scheduled Tribes and living Below
the Poverty Line, Widow, Deserted, Spinster aged about 30 years or more and
other women. In the guidelines dated 27/05/2006, there was no provision that any
marks were to be awarded on the basis of percentage of marks obtained by the
candidates in the Higher Secondary/ Inter Examination. Since the minimum
qualification was Higher Secondary/Inter Examination, therefore, under these
circumstances, where the candidates are at par with each other, then it cannot held
that under no circumstance, the respondents were not competent to consider the
marks obtained by the candidates in the Higher Secondary/ Inter Examination.
However, in the present case, the situation is different. It is submitted that the
marks could have been considered only when any candidate who was eligible to
get preference, was not available. In this case, the petitioner was entitled for
preference being a spinster aged about 30 years and once the candidate having
passed Higher Secondary/ Inter Examination was entitled to get preference, then
there was no occasion for the respondents to consider the marks obtained by the
candidates in the Higher Secondary/ Inter Examination.

19. The counsel for the respondent no.5 has raised his hands by submitting
that it is for the respondents/ authorities to justify their orders.

20.  The respondents No.1 to 4 have filed their return merely by mentioning
that the petitioner is pursuing the litigation since 2007 without any merits and the
orders passed by the respondents/ authorities are in accordance with law.

21. The petitioner in paragraph 6 of the writ petition has specifically taken the
following grounds:-

"6.2. That, the appointment of petitioner vide order dt.
12-06-2007 as per direction of circular dated 27-05-2006
because she had requisite qualification and given preference
that she was unmarried over 30 years of age living below
poverty line as contemplated condition in aforesaid circular.

6.3. That, the respondent no.3 overlooked circular dt.
27-05-2006 by which the appointment of petitioner was made
while respondent no.3 decided appeal n0.35/2006-2007 of
respondent no.5 as per circular of amended circular dated
10-07-2007 which has no retrospective effect.

6.4. That, the without amending the rules given retrospective
effect the selection of petitioner already made the right vested
with the petitioner to obtain employment cannot be taken away.
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6.5. That, the respondent no.2 also over looked
appointment of petitioner which was made according circular
dt. 27-05-2006 and passed order as per direction given circular
dt.10-07-2007 which was issued after appointment of petitioner
dated 12-06-2007.

6.6. That, the amendment rules dt. 10-07-2007 will not be
applicable in case of petitioner who selection order amended
rules dt.27-05-2006 has been finalised and appointment of
petitioner was made on 12-06-2007."

22. Respondents no.1 to 4 have not cared to meet out the grounds raised by the
petitioner. The petitioner and respondent no.5 are candidates belonging to
Scheduled Caste.

23.  Under these circumstances, this Court is of the considered opinion that
when all the candidates were having similar qualification, then the respondents
should have looked into the provisions for giving preference and since the
petitioner had also passed Higher Secondary/ Inter Examination and was entitled
for preference being a spinster of thirty years, the respondents should not have
looked into the marks obtained by the candidates in the Higher Secondary/ Inter
Examination. Accordingly, it is held that the Project Officer, Integrated Child
Welfare Development Project had rightly appointed the petitioner by order dated
12/06/2007 on the post of Anganwadi Worker, Anganwadi Centre, Ward
No.14/11, Bhitarwar, District Gwalior and the appointment of the petitioner was
wrongly cancelled by Project Officer, Integrated Child Welfare Development
Project, by order dated 11/05/2010.

24.  Accordingly, the order dated 29/06/2009 passed by Additional Collector,
Gwalior in Case No0.35/2008-09/Appeal, order dated 22" March, 2009 passed by
Additional Commissioner, Gwalior Division, Gwalior in Case No0.207/2008-
09/Revision, order dated 11/05/2010 passed by Project Officer, Integrated Child
Welfare Development Project, Bhitarwar, District Gwalior by which the
appointment of the petitioner was cancelled, order dated 11/05/2010 passed by
Project Officer, Integrated Child Welfare Development Project, Bhitarwar,
District Gwalior by which the respondent no.5 was appointed on the post of
Anganwadi Worker, Anganwadi Centre, Ward No.14/11, Bhitarwar, District
Gwalior, order dated 29/11/2011 passed by Additional Collector, Gwalior in Case
No.22/2010-11/Appeal and the order dated 16/04/2013 passed by Additional
Commissioner, Gwalior Division, Gwalior in Case No0.406/2011-12/Appeal, are
hereby set aside. The order dated 12/06/2007 issued by Project Officer, Integrated
Child Welfare Development Project, Bhitarwar, District Gwalior by which the
petitioner was appointed on the post of Anganwadi Worker, Anganwadi Centre,
Ward No.14/11, Bhitarwar, District Gwalior is hereby restored.
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With the aforesaid observations, the petition succeeds and is hereby
allowed. No order as to costs.

Petition allowed

L.L.R. [2021] M.P. 637
WRIT PETITION
Before Mr. Justice G.S. Ahluwalia
WP No. 8154/2020 (Gwalior) decided on 21 January, 2021

JAGDISH SINGH JATAV ...Petitioner

Vs.

STATE OF M.P. & ors. ...Respondents
A. Service Law — Dismissal on Ground of Conviction — Moral

Turpitude — Held — Petitioner was convicted on allegation that he and co-
accused wrongfully restrained and assaulted the complainant by fists and
blows — Causing bodily injury would not involve moral turpitude — Mere
ground of conviction, not sufficient to dismiss him from service — Impugned
order set aside — Reinstatement directed — Petition allowed.

(Paras 7 & 10 to 13)

@. War fafer — ciwfife @ smenv v ye=gfa — dfas srerar -
affeiRa — ar=h &1 59 Afree w <wlRig foar ar o7 f& Saa aon
He—3RYad - uRATE] Bl WY 3ahg (HAT AR G4l Td bl 4 sqaT1 fHar
— IR dle F1IRA &= 4 AHfas srermar siqdwa 81 sifl — a3 <iwfifg &1
TR S AT ¥ USd B3 & ferv g« 921 — aneifia e e — 981a
P @ forg PR fear = — afaer sgR |

B. Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 9(i) — Departmental Enquiry — Held — Departmental enquiry can
be dispensed with in case of the conduct of employee which has led to his
conviction on a criminal charge. (Para4 & 5)

. Rifaer @ar (affevvr, fAaFvr siv srdier) s, 7.9 1966, a9
9(i) — faarfry wirg - aiffaeaiRa — 4=y @ 0/ 3maRYT & yaer A, oras
gRUa: S8 UH <SS RIY W qivfug fear w2, fawrfa g 4@
Jrfrpa foar o a@ar 2 |

Cases referred:

C.A. No. 7011/2019 decided on 26.04.2019 (Supreme Court), (1997) 4
SCC1,(1996)4 SCC 17.
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Vibhor Kumar Sahu, for the petitioner.
Abhishek Singh Bhadoriya, P.L. for the respondents/State.

(Supplied: Paragraph numbers)

ORDER

G.S. AHLUWALIA, J. :- This petition under Section 226 of the
Constitution of India has been filed against the order dated 04/05/2020 passed by
the Director, Public Education, MP, Bhopal, by which the appeal filed by the
petitioner against the order of dismissal issued by the Joint Director, Public
Education, Division Gwalior on 23/01/2020, has been dismissed.

2. The necessary facts for disposal of present petition in short are that the
petitioner was working as Upper Division Clerk in Government Girls Higher
Secondary School, Gohad, District Bhind. He was convicted by judgment dated
17/06/2019 passed by JIMFC, Gwalior in Criminal Case No.166/2016 for offene
(sic : offence) under Sections 341, 323/34 of IPC and was sentenced to undergo
the rigorous imprisonment of three months and a fine of Rs.500/-. Criminal
Appeal filed by the petitioner was dismissed by the Appellate Court by judgment
dated 07/09/2019. Being aggrieved by the dismissal of his appeal, the petitioner
has filed a Criminal Revision before this Court and by order dated 16/09/2019, his
sentence has been suspended. The petitioner also remained in custody from
07/09/2019 to 16/09/2019.

3. Challenging the impugned orders passed by the authorities, it is submitted
by the counsel for the petitioner that even if the petitioner has been convicted for
offence under Sections 323, 341, 34 of IPC but the offence committed by the
petitioner does not involve moral turpitude, therefore, the respondents have
committed a mistake by terminating the services of the petitioner.

Considered the submissions made by the counsel for the petitioner.

4. Rule 19 of the M.P. Civil Services (Classification, Control and Appeal)
Rules, 1966 (In short Rules 1966), which provides for special procedure in certain
cases, to which reliance has been placed by the appellants does not appear to be
applicable in the instant case. The said Rule reads thus:

"19. Special procedure in certain cases.—Notwithstanding
anything contained in Rule 14 to Rule 18—

(i) where any penalty is imposed on a government servant on the
ground of conduct which has led to his conviction on a criminal
charge, or

(if)  where the disciplinary authority is satisfied for reasons to be
recorded by it in writing that it is not reasonably practicable to hold an
inquiry in the manner provided in these Rules, or
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(iii)  where the Governor is satisfied that in the interest of the
security of the State, it is not expedient to hold any inquiry in the
manner provided in these Rules, the disciplinary authority may
consider the circumstances of the case and make such orders thereon
asitdeems fit:

Provided that the Commission shall be consulted where such
consultation is necessary, before any orders are made in any case under
this Rule."

5. From plain reading of Rule 19(i) of Rules 1966, it is clear that the
departmental enquiry can be dispensed with in the case of the conduct of an
employee which has led to his conviction on a criminal charge. However, it would
be too harsh to hold that the employer is not entitled to consider the circumstances
of the criminal case, and in spite of the nature of the offence, the employer has to
issue an order of dismissal.

6. The Supreme Court in the case of The State Bank of India Vs. P.
Soupramaniane by judgment dated 26-4-2019 passed in C.A. NO. 7011 of 2019
has held as under :-

"9. There can be no manner of doubt about certain offences which can
straightaway be termed as involving moral turpitude e.g. offences under
the Prevention of Corruption of Act,NDPS Act, etc. The question that
arises for our consideration in this case is whether an offence involving
bodily injury can be categorized as a crime involving moral turpitude. In
this case, we are concerned with an assault. It is very difficult to state that
every assault is not an offence involving moral turpitude. A simple
assault is different from an aggravated assault. All cases of assault or
simple hurt cannot be categorized as crimes involving moral turpitude.
On the other hand, the use of a dangerous weapon which can cause the
death of'the victim may result in an offence involving moral turpitude. In
the instant case, there was no motive for the Respondent to cause the
death of the victims. The criminal courts below found that the injuries
caused to the victims were simple in nature. On an overall consideration
of the facts of this case, we are of the opinion that the crime committed
by the Respondent does not involve moral turpitude. As the Respondent
is not guilty of an offence involving moral turpitude, he is not liable to be
discharged from service."

7. Thus, it is clear that if an employee has been convicted for an offence
involving moral turpitude, then he can be dismissed from his service, but if an
employee has been convicted for an offence not involving moral turpitude, then
his dismissal is not warranted.

8. Moral Turpitude has been explained by the Supreme Court in the cases of
Allahabad Bank Vs. Deepak Kumar Bhola reported in (1997) 4 SCC 1 and Pawan
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Kumar Vs. State of Haryana reported in (1996) 4 SCC 17. In the case of Pawan
Kumar (Supra) it has been held as under :-

""12. "Moral turpitude" is an expression which is used in
legal as also societal parlance to describe conduct which is
inherently base, vile, depraved or having any connection
showing depravity. The Government of Haryana while
considering the question of rehabilitation of ex-convicts took a
policy decision on 2-2-1973 (Annexure E in the Paper-book),
accepting the recommendations of the Government of India,
that ex-convicts who were convicted for offences involving
moral turpitude should not however be taken in government
service. A list of offences which were considered involving
moral turpitude was prepared for information and guidance in
that connection. Significantly Section 294 IPC is not found
enlisted in the list of offences constituting moral turpitude.
Later, on further consideration, the Government of Haryana on
17/26-3-1975 explained the policy decision of 2-2-1973 and
decided to modify the earlier decision by streamlining
determination of moral turpitude as follows:

"... The following terms should ordinarily be
applied in judging whether a certain offence involves
moral turpitude or not;

(1) whether the act leading to a conviction was
such as could shock the moral conscience of society in
general.

(2) whether the motive which led to the act was a
base one.

(3) whether on account of the act having been
committed the perpetrator could be considered to be of
a depraved character or a person who was to be looked
downupon by the society.

Decision in each case will, however, depend on the
circumstances of the case and the competent authority has to
exercise its discretion while taking a decision in accordance
with the above-mentioned principles. A list of offences which
involve moral turpitude is enclosed for your information and
guidance. This list, however, cannot be said to be exhaustive
and there might be offences which are not included in it but
which in certain situations and circumstances may involve
moral turpitude."”

9. In order to find out as to whether the petitioner has committed an offence
involving moral turpitude or not, it would be necessary for this Court to consider
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the allegations which were levelled against the petitioner. According to the
prosecution case, on 27/04/2016 at about 09:00 am, the complainant
Radhakrishna Jatav was wrongfully restrained by the petitioner and two other co-
accused persons and he was abused and with an intention to cause hurt to the
complainant, he was assaulted by fists and blows as well as by a brick. The
allegations of assaulting the complainant by brick was against the co-accused
Nihal Singh. On the report lodged by the complainant, Crime No.166/2016 was
registered at Police Station Thatipur, District Gwalior and after completing the
investigation, the police filed the charge sheet against the applicant and other two
co-accused persons. Charges under Section 341,294, 323/34, 506 (II) of IPC were
framed and by judgment dated 17/06/2019 passed by JMFC, Gwalior in Criminal
Case No0.4271/2016, the petitioner and other two co-accused persons were
convicted for offence under Sections 323, 341/34 of IPC, whereas, the petitioner
and the co-accused persons were acquitted for the charges under Section 294, 506
(IT) of TPC.

10. If the allegations which were made against the petitioner are considered,
then it is clear that causing bodily hurt would not involve moral turpitude. The
allegations of assaulting the complainant by a brick is against co-accused Nihal
Singh and the only allegations against the petitioner were that he along with the
co-accused persons, had wrongfully restrained the complainant and assaulted him
by fists and blows. By no stretch of imagination, the allegation against the
petitioner can be considered to be an offence involving moral turpitude.

11. In the light of the judgment passed by the Supreme Court in the case of P,
Soupramaniane (supra), this Court is of the considered opinion that the
authorities failed to consider that the allegation levelled against the petitioner
does not involve moral turpitude and merely because the petitioner has been
convicted for offence under Sections 323, 341/34 of IPC, it is not sufficient to
dismiss him from service.

12.  Accordingly, the order dated 04/05/2020 passed by the Director, Public
Education, MP, Bhopal and the order 23/01/2020 passed by the Joint Director,
Public Education, Division Gwalior are hereby set aside.

13. Accordingly, the respondents are directed to reinstate the petitioner in
service forthwith. However, the petitioner shall not be entitled for back-wages
from the date of his dismissal till today.

14. With aforesaid observations, this petition succeeds and is hereby allowed.

Petition allowed
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I.L.R. [2021] M.P. 642 (DB)
WRIT PETITION
Before Mr. Justice Sujoy Paul & Mr. Justice Shailendra Shukla
WP No. 4694/2014 (Indore) decided on 9 February, 2021

SATYAM CINEPLEXES LTD. (M/S) ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Entertainment Duty and Advertisements Tax Act, M.P. (30 of
1936), Section 2(f) — Proprietor — Exemption of Tax — Entitlement — Held —
Definition of “proprietor” covers a person responsible for the time being or
an incharge of management of the entertainment — Petitioner/lessee entitled
to get benefit of exemption of Entertainment Tax — Impugned order set aside
— Petition allowed. (Paras 18,23 & 26)

@. TN Yod IY [QAs9T & SfEfa9, 7.9. (1936 &7 30), €IRT
2(f) — w@rfl — &v ¥ ge — gdher! — AffEiRa — w@ri @) aRbmT 4 g
IR |Afd AT ARSI & US89 &1 Y9N ATeslfad @ — Ardl /ucerfa
HIRGA B BI B T dM YT &1 D oY ghaR — nafa e s —
ATFIDT AN |

B. Entertainment Duty and Advertisements Tax Act, M.P. (30 of
1936), Section 2(f) & 7— Exemption of Tax — Criteria — Held — Section 7 which
empowers government to exercise power of exemption is related to “any
entertainment” or “clause of entertainment” and is not aimed towards the
“owner” or “applicant” who preferred application for construction of
shopping mall or multiplex. (Para23)

& HAIRGT Yob 3HIN [AEr9T B JEIH, 9.9, (1936 BT 30), €I1%T
2(f) @ 7 — &% & e — #gve — AMMEIRT — a1 7 9 SR @1 8T DI
SIfad BT TART B b forg Terad SRl 2, oYy FRS= a1 AR & G
¥ H4f¥a 2 3y AT A a1 aediaay & fAfor 8g Smds uvgd & aral
"HIfeTd’ AT "ATATH’ B A Afard 27 |

C. Entertainment Duty and Advertisements Tax Act, M.P. (30 of
1936), Section 2(f) — Proprietor — Executive Instructions — Held — In absence
of any definition of “proprietor/swami” in executive directions/policy, the
definition must be traced from main enactment — Definition contained in
parent Act of 1936 must be the basis for determination — No executive
instructions can prevail or assign a different meaning than the meaning
provided in parent Act. (Para21 & 22)
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. TN Yod Y QST S JfAIH, 9.9. (1936 &7 30), TI%T
2(f) — graIgCe™y — BT UIfcrd 3rg<er — AffEiRa — srfufas e /fa
H @ @) foedd) afRwmer &1 srguiRerfa A, aRwrer &1 g sfEiferafidy @ gar
ST A13Y — R =g 1936 & Yol A9 4 sfafdse aRurm & smemr
BIT A1f?Y — $Is drAUIfersd AR AT L1 81 Adhdar ar Jo ferfraw o
Iuefera aref & remar ua =T sref Y @ W |

D. Practice — Public Orders — Object & Validity — Held — Validity of
order of statutory authority must be judged on basis of grounds mentioned
therein and it cannot be supported by assigning different reasons in the
Court by filing counter affidavit — Public orders made by public authorities
are meant to have public effect and are intended to affect the actings and
conduct of those to whom they are addressed and must be construed
objectively with reference to language used in the order itself. (Para25)

g ygld — @& 31eeT — 8]]ey g faferm—yar — afifaiRa —
I IS & Y 3 fatmm=rar &1 foia Sud SfeafRad smaRl w
JTETRT 4T 1Y a1 39 yfd 2ruerds yxgdiaRor §RT <RI 3 R SRor
QP gAfda g1 fHar o a1 — die YIHSIRAT gRT fHA R did e
®1 did YuE 8I1 AAifad € vd = Haifta fear = 2, S sl ud
JTERVT Bl YATIAT ST ARG © AT W AR J YYad 9181 & deH H
IS wU 9§ JATadT T AR |

E. Practice — Act/Rules/Executive instructions — Conflict — Held —
If there exists any conflict between provisions of Act and the provisions of
Rules or executive instructions, the former will prevail. (Para22)

g yglfa — St/ a9/ srfufas sgeer — favig —
affeiRa — afs sfefam @ Sudal wa el @& Sudal siear srfufas
IR @ 919 Big faxig faemE 2, qdafa fmrd) givm |

FE Official Language Act, M.P,, 1957 (5 of 1958) — Hindi Version —

Held — After enactment of M.P. Official Language Act, 1957, the Hindi
version published must be relied upon in case of any doubt. (Para17)

4 RTSTHTST ST, 4.9, 1957 (1958 &1 5) — fa=<1 G¥dhvor —
afyfreiRa — 7.y, srger AT Aftfrr 1957 @) aftifafich gearq, fosh
e @) Reafa 7, gyo1l¥a =8 G¥@mor W favary fear s anfe |

Cases referred :

WPT No. 47/2016 decided on 16.11.2018 (Chhattisgarh High Court), 1986
SCC Online KER 345, (1997) 5 SCC 482, (2005) 6 SCC 292, (2018) 9 SCC Page
1, 1995 MPLJ 969, 1970 (2) SCC 355, 1983 MPLJ FB 254, 2018 (3) MPLJ 588,
1980 MPLJ221,2006 (12) SCC 583, 1978 (1) SCC 405.
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Sumit Nema with Gagan Tiwari and Piyush Parashar, for the petitioner.
Pushyamitra Bhargav, Addl. A. G. with P. Sen, for the respondent/ State.

ORDER

The Order of the Court was passed by
SUJOY PAUL, J. :- The interesting conundrum in this petition filed under Article
226 of the Constitution is whether the benefit of exemption of entertainment tax is
available only to the owner of a multiplex or it can be extended to a lessee as well ?

2. Draped in brevity, the relevant facts are that petitioner is a Limited
Company duly registered under the provisions of Companies Act, 1956 and is
engaged in the business of exhibiting feature films on commercial basis in its
various cinema complexes all over the country including at Indore. The
multiplexes are situated at C-21 Mall, A.B. Road, Indore. The petitioner company
is duly registered under the M.P. Vat Act, 2002 with effect from 12/11/2009.

3. The Government of Madhya Pradesh introduced a policy on Integrated
Family Entertainment Centres (Multiplex Complexes) with an object of
improving the quality and facility of cinema halls in the State. The said policy
came into being with effect from 25/10/2001 which provides for establishment of
multiplex complexes within 10 kilometer of municipal limits of four major cities
of Madhya Pradesh including Indore. Certain tax exemption and other
concessions have been given to encourage the establishment and growth of said
multiplexes. The petitioner has filed copy of said policy (Annexure P/1).

4. Shri Sumit Nema, learned Sr. Counsel for the petitioner urged that the
government passed entertainment tax exemption policy to attract investment in
the multiplex with a view to promote the opening of fully developed multiplexes.

5. The Department of Commercial Tax (Department of Excise), Government
of M.P introduced the promotional scheme as per notification dated 7/10/2008
(hereinafter called 'exemption notification') (Annexure P/2). The said notification
grants exemption for five years to multiplexes from the date of first exhibition of a
movie subject to certain conditions mentioned therein. It is argued that said
notification was issued in exercise of power conferred on the government u/S.7 of
the M.P. Entertainment Duty and Advertisement Tax Act, 1936 (hereinafter
referred to as "the Act of 1936") which was repealed and replaced by the M.P.
Vilasita, Manoranjan, Amod Evam Vigyapan Kar Adhiniyam, 2011 (Act of 2011)
thereby exempting Integrated Family Entertainment Centres/multiplex
complexes from payment of entertainment duty. Learned Senior Counsel for the
petitioner submits that Sec.3 of the Repealed Act of 1936 is the charging Section
whereas Section 7 gives power of general exemption. It is averred that petitioner
established five cinema auditoriums at C-21 Mall, Indore and duly received
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registration certificate dated 24/11/2009 (Annexure P/3) under M.P. (Regulations)
Act 1952 as a cinema operator by the competent authority.

6. The petitioner preferred an application dated 8/4/2010 (Annexure P/4)
seeking entertainment tax exemption. In addition, petitioner applied for grant of
permission for printing of computerised tickets (Annexure P/5). In due course, the
permission was granted by District Collector on 24/12/2009 (Annexure P/6).
Every ticket, duly contains a remark 'entertainment tax exempted'.

7. The Assistant Commissioner of Excise, Indore wrote a letter dated
8/7/2011 to Divisional Commissioner (Revenue), Indore informing him that the
Act of 1936 stood repealed with effect from 1/4/2011. The Divisional
Commissioner was accordingly requested that further action in the petitioner's
application needs to be taken by the Department of Commercial Tax. The District
Collector (Excise) also wrote a letter to the Divisional Commissioner (Revenue)
on 3/2/2011 for the same purpose. The Act of 2011 came into force on its
publication in the official gazette on 31/3/2011. The petitioner's application was
processed and Dy. Commissioner, Commercial Tax, Indore wrote a letter dated
22/10/2011 to Divisional Commissioner (Revenue), Indore apprising him about
joint inspection needs to be carried out at petitioner's premises by a team
consisting of Superintendent of Police, Additional Collector, Dy. Commissioner
of Municipal Corporation and others. After the inspection, an inspection report
dated 22/10/2011 (Annexure P/10) was submitted to Divisional Commissioner
(Revenue), Indore. The said authority convened a divisional level meeting by
issuing the letter dated 24/12/2011 (Annexure P/11). The meeting was ultimately
convened on 4/1/2012 in the office of Dy. Commissioner (Revenue), Indore in the
Chairmanship of the Divisional Commissioner (Revenue), Indore. In furtherance
of decision taken by the said Divisional Level Committee, the order dated
16/3/2012 (Annexure P/12) was passed whereby exemption was granted to the
petitioner from payment of entertainment tax and electricity fee for a period of
five years commencing from 24/12/2009. The stand of petitioner is that the
problem arose when a letter dated 5/8/2013 (Annexure P/13) was written by
learned Commissioner, Commercial Tax. For the first time, in this letter it is stated
that it is not clear whether a multiplex cinema operator who operates such cinema
in the premises of mall should be the rightful beneficiary of exemption from
payment of entertainment tax. The clarification/guidance is sought for from
Additional Chief Secretary, Department of Commercial Tax, Government of M.P.

8. The Additional Chief Secretary aforesaid never issued any clarification
and doubt so raised in the communication dated 5" August, 2013 (Annexure P/13)
remained unanswered.



646 Satyam Cineplexes Ltd. (M/s) Vs. State of M.P. (DB)  L.L.R.[2021]M.P.

9. Shri Nema, learned Sr. Counsel submits that the application of petitioner
seeking exemption dated 8/4/2010 shows that it was preferred on behalf of
Satyam Cineplexes Limited and signed by its owner/Managing Director. A
Divisional Level Committee which is much higher in status than the Commercial
Tax Officer found the petitioner eligible for grant of entertainment tax exemption.
The impugned order dated 5/5/2014 (Annexure P/14) came as a bolt from blue to
the petitioner whereby entertainment tax exemption was declined on the ground
that there exists no tax exemption certificate in the name of M/s. Satyam
Cineplexes Limited TIN No0.80949000242. Consequently, the tax, interest and
penalty is decided to be imposed on the petitioner.

10. Learned Senior Counsel for the petitioner criticised the impugned order
dated 5/5/2014 by contending - (i) exemption notification is applicable qua
'entertainment' and not 'owner' Otherwise, the very purpose for which exemption
is decided to be given will be frustrated, (i1) Section 2(f) defines "proprietor'. The
definition shows that it is very wide and includes any person responsible for or for
the time being incharge of management of any 'entertainment’, (iii) the policy of
entertainment tax is an executive instruction/policy guideline which must be read
in conformity with the parent statute, (iv) in the event of any ambiguity or
contradiction between the parent Act and the policy/guidelines, the parent Act
being a statutory provision must prevail, (v) the investment made by the petitioner
was for multiplexes and entertainment tax is also paid by the lessee. To bolster the
aforesaid submission, learned Senior Counsel placed reliance on a division bench
judgment of Chhattisgarh High Court passed in WPT No0.47/2016 (M/s. PVR Ltd.
Vs. State of C.G decided on 16/11/2018). It is urged that in State of Chhattisgarh,
Rules of 1982 were applicable. No definition of 'owner' (swami) finds place in the
said Rules. The question cropped up before the Division Bench was whether
'swami' means only actual owner or it covers the occupier/licensee of multiplexes
also. The Division Bench opined that as per the scheme and object of Act of 1936
and Rules of 1982 the occupier/licensee is also covered and is entitled to get the
subsidy.

11. The next reliance is on a Kerala High Court judgment reported in 1986
SCC Online KER 345 (Deputy Commissioner Vs. Raghavan) it is urged that the
exemption was given by assigning a wide meaning to the provision and owner and
lessee were found entitled to get the benefit of exemption. (1997) 5 SCC 482 is
relied upon to contend that in the context the word 'owner' is used, it must be given
awide meaning and must include a lessee. Lastly (2005) 6 SCC 292 is relied upon
to contend that the Court can go behind the notification to examine the real
purpose of the provision.

12.  Shri Pushyamitra Bhargav, learned Addl. Advocate General contended
that petitioner has an efficacious alternative remedy against the impugned order.
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The petitioner may be relegated to avail the said remedy. Apart from this, learned
AAG submits that pursuant to the Notification dated 07/10/2008 (issued as per
Act of 1936), on the same date a policy was introduced. The policy dated
07/10/2008 is placed on record as Annexure P/2. Great emphasis is laid on the
language employed on the subject of covering letter dated 07/10/2008 wherein
the Commercial Tax Department mentioned that the policy is meant for
construction/establishment of multiplexes in the State of M.P. Shri Bhargav by
taking this Court to Clause-1.5.1 of policy submits that applicant is entitled to get
exemption from entertainment tax on constructing a multiplex. For the same
purpose, reliance is placed on Clause 1.6, 1.6.2, and 1.6.4 of this policy. The
'owner' is treated as 'applicant' and lessee, by no stretch of imagination can get the
benefit of exemption of entertainment tax. By placing heavy reliance on a
Constitution Bench judgment in the matter of Commissioner of Customs
(Import), Mumbai v. Dilip Kumar and Company & Ors. reported in (2018) 9 SCC
Page 1, Shri Bhargav urged that an exemption Notification should be interpreted
strictly. It is for the assessee to show that his case comes within the parameters of
exemption clause/exemption notification. If there exists an ambiguity in
exemption notification, it must be subject to strict interpretation. The benefit of
ambiguity cannot be claimed by the subject/assessee and it must be interpreted in
favour of revenue. In view of this authoritative pronouncement by Constitution
Bench, Shri Bhargav urged that curtains are finally drawn on the aspect of
interpretation of an exemption clause. A conjoint reading of the Notification dated
07/10/2008 and the policy of same date makes it clear that exemption is available
to the "owner" or the 'applicant', who has taken permission to construct the
multiplex and not to the lessee.

13.  Nootherpointis pressed by learned counsel for the parties.

14.  We have bestowed our anxious consideration on rival contentions and
perused the record.

15.  Before dealing with rival contentions on merits, it is apposite to decide the

question of availability of alternative remedy. Indisputably, an alternative remedy
is available to the petitioner against the impugned order. However, it is
noteworthy that this petition despite availability of that remedy was entertained
by this Court way back on 28.07.2014. The question involved in the present
matter is legal in nature and no factual inquiry is required. In our opinion, after
almost six years from the date present petition was entertained, it will not be
proper to relegate the petitioner to avail the alternative remedy. We find support in
our view from the judgment of this Court reported in 1995 MPLJ 969 (Chambal
Ghati Shiksha Prasar Samiti vs. State of M.P.). After considering the judgment of
Supreme Court reported in 1970 (2) SCC 355 (Hriday Narain vs. ITO Bareilly),
this Court came to hold as under:
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"There is no dispute with the proposition that when an alternate remedy
is available then normally aggrieved party should be relegated to his
ordinary remedy provided under the statute. But there is another well
known principle of law enunciated by the Supreme Court. In Hirday
Narainv. Income Tax Officer, Bareilly, (1970) 2SCC 355 : AIR 1971 SC
33, the Supreme Court has held in categoric terms that if a petition is
entertained and during the pendency of the petition the remedy for
seeking alternate remedy expires then the petitioner should be heard on
merits and the parties should not be relegated to remedies under the
statute."”

(Emphasis Supplied)

In this view of the matter, we are not inclined to relegate the petitioner
to avail the alternative remedy.

16. The parties during the course of arguments placed reliance on certain
provisions of the Act of 1936. The relevant provisions read as under:

2(f) "proprietor " in relation to any entertainment, includes any person
responsible for or for the time being incharge of the management

thereof:

3 Entertainment Duty payable by proprietor of an entertainment. —

(1) Every proprietor of an entertainment other than proprietor of an
entertainment by Video Cassette Recorder (hereinafter referred to as
V.C.R.) or Video Cassette Player (hereinafter referred to as V.C.P) or a
Cable Operator, shall in respect of every payment for admission to the
entertainment pay to the State Government a duty at the rate (as
prescribed by the State Government not exceeding seventy five
percentum thereof:)

(2) They duty payable under sub -section (1) shall be paid to or
collected or released by such officer or authority and in such manner as
may be prescribed.

3) Where the payment for admission to an entertainment is made
by means of a lump sum paid as a subscription or contribution to any
person, or for a season ticket or for the right of admission to a series of
entertainments or to any entertainment during a certain period of time,

or for any privilege, right, facility or thing combined with the right of
admission without further payment or at a reduced charge, the
entertainments duty shall be paid on the amount of such lump sum:

Provided that where the State Government is of opinion that the
payment of a lump sum represents payment for other privileges, rights,
or purposes besides the admission to an entertainment, or covers
admission to the entertainment during any period for which the duty has
not been in operation, the duty shall be charged on such an amount as
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papers to the State Government to represent the right of admission to
entertainment in respect of which the entertainment duty is payable.

(4) In calculating the entertainments duty payable under sub-
section (1)—
(i) where the duty payable is less than fifty paise, the duty shall be

rounded off to nearest lower multiple of five paise; and

(i) where the duty payable is more than fifty paise, the duty shall be
rounded off to nearest higher multiple of five paise.

7 Power of general exemption.— The State Government may, by
general or special order, except—

(i) any entertainment or class of entertainments from the operation
of Section 3;
(ii) any advertisement or class of advertisements from the

operation of Section 3-A "
(Emphasis Supplied)
Shri Bhargava placed reliance on following clauses of the policy:

“1.3 I Bt JITEIHAT — TI THIHT GIRATRG THIG—T7T &
TGS FARGTT B (Multiplexe) P 9T @& o1y 371aTe ¥a
GIGRT,/ TR T T (49T Farerrerd gIRT [FelfRa Ar9evst va
9T [T SUARRIT & SIgVR STavId YA SAsE @ UNT EIT
7Y |

14 el 9101 8q 3maeq® ord —

1.4.1  3M[A]FH Bl TGIT TG GIEGNIT,/ TR UG 19 9997 9T
GINT (ETfRe et @7 GTeT &Y=T 81917 | 31Td] S b1 TR T TTH 4397
ST VT P ST T g (74 B e BT ENIT | {IH YA
89 7g@ IId gRRIC—vd uv & TE &/ $TH ST IR GINT

THI—THI G TG94 GIRadT g oif T&T |

142 3T Pl TR TAT T4 (949 BT W [@HT BT 37
TG RITHIRT AR JT—] 9974,/ FIX Gifersbr,/ % 9arId,/
g gErgd W YT [FE0 Bl S B AGT H§ GHwd Saedh
vf1pIcrr areT &t 811 |

1.5.1  #9IVT Yob (Entertainment Duty) H BT —

3I195% GIR] WAV ¥l @ Gt B §Y FoTlIwiawd & 74107 B+ g7
S¥ AoTIela BT 4 Refd faredt +ff ©fdis 5 frer @1 7o

U9l G 81 @ [a1d & HARGTT Yowb ¥ [HFIGHR &e &1 Gl
T —
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z. 3qfer FANGTT Joib § G
1 Tor 31T va gar (19 av) 100 gfcrera
2 agef ay 75 gfarerd
3 grgar a5 50 gfaerd

1.6 BCPHINTId —

164  FARGT goib 4 & G BT oY, FHIaT & IrH] Bl 8 7T
BITT| @ @1 37afer &) AT & YeArT HoTleldRT Bl IaT THET
I3 Afed 5 a9t ad s7faared wy G g 817 | I 39 It BT
SooTe T 15T STIaT & T Welerd afaT @ warEl | S ST &1 T
B B GT B GOl I SEP TH §IT P [aTE dB B ford 12
TfcrerT aifies AR @7 Afed oA BYIE G T 9P §IRT
T &1 BN UX TG & FBIT Dl 4l et b STt |

(Emphasis Supplied)

The bone of contention of learned Additional Advocate General was that in view
of Constitution Bench judgment of Supreme Court in the case of Dilip Kumar and
Company (supra), exemption notification must be interpreted strictly. In the event
of any ambiguity in exemption notification, the benefit of ambiguity cannot be
claimed by the subject. It must be interpreted in favour of the revenue. Thus, the
pivotal question is as to what is the nature of exemption notification/provision and
whether it gives benefit of exemption of Entertainment Tax to a 'lessee’.

17. The notification dated 07.10.2008 was issued in exercise of powers
conferred by Section 7 of the Act of 1936. On the same date, an executive
instruction in the shape of policy (Annexure P/2) was issued clauses of which
were heavily relied upon by Shri Bhargava. Indisputably, neither the notification
dated 07.10.2008 nor the policy which is issued as executive fiat contains any
definition of 'proprietor' (@i ). Thus, to ascertain the meaning and definition of
proprietor, the Court needs to look into the definition clause contained in the Act
of 1936 namely; Section 2(f), reproduced hereinabove. In the considered opinion
of'this Court, if present petitioner is covered by definition of 2(f), he can certainly
claim the benefit of exemption. This will not be out of place to mention here that in
the Act of 1936 (Hindi version), the proprietor is defined as 'Swami'. The relevant
portion reads as under:

TH H [ FARGT @ G AT | 39D 99 @ ford
SIvEr 377aT 3UD Y BT dTHI FHIN DI M Fidd”

(Emphasis Supplied)

This will not be out of place to mention here that after enactment of M.P. Official
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Language Act, 1957, the Hindi version published must be relied upon in case of
any doubt. In the present case, although there exits no doubt, the Hindi version of
(Proprietor) makes it further clear that the Legislative intent was to treat the
'‘proprietor’ as 'Swami'. A Full Bench of this Court in Mangilal vs. Board of
Revenue, 1983 MPLJ FB 254 took the said view regarding prevailing of Hindi
version in case of doubt. Same principle is followed in 2018 (3) MPLJ 588
(C.M.O. vs. Hindustan Copper Ltd.).

18. The definition of 'proprietor' became subject matter of consideration in 1980
MPLJ 221 (State of M.P. vs Narendrasingh Mannalal). The relevant portion reads
asunder:

"8. Section 2(f) provides:

"Proprietor in relation to any entertainment includes any person
responsible for or for the time being in charge of the management
thereof."

This definition is inclusive and speaks of a person responsible for
the time being in charge of the management thereof. This
terminology implied in this definition clearly goes to show that
those who are in charge of or responsible for the management of
the cinema house whether they are strictly proprietors or not
shall beincluded in the definition of the term proprietor.

(Emphasis Supplied)

This pronouncement makes it clear that definition of 'proprietor' is wide enough to
include a person who is incharge of or responsible for management of cinema
house.

19. It is noteworthy that in the case of M/s PVR Ltd.(supra) before the
Division Bench of CG High Court, the Rules of 1982 were subject matter of
consideration. In those Rules, there was no definition of 'Swami' but an
explanation was appended to Rule 5 which reads as under:

g [ B a7 wiarsel a1 9gad qofl B & Sl REErTE ar
(Ao IeinT RarER) &1 difeid 81 H 817

20. The CG High Court opined that since 'Swami' is not defined in the Rules of
1982, the definition is to be traced from the Act of 1936. After considering the said
definition, the Court opined that it is broader kind of definition and includes a
'lessee’. It was poignantly held that the word 'Swami' would not only include the
actual owner but also the 'occupier' or the 'lessee' of the Cinema-hall or the
Multiplex. In view of this finding, order impugned was set aside and the matter
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was remitted back to the respondents to take a fresh decision in the light of the
judgment.

21.  The Explanation to Rule 5 which was subject matter of consideration
before CG High Court was still pregnant with some description regarding 'Swami'
whereas administrative instruction/policy in the instant case is silent on this
aspect. In this backdrop, we are of the view that 'definition' contained in the Parent
Act of 1936 must be the basis for determining whether petitioner is entitled to get
the benefit of exemption.

22.  In our country, the hierarchy of laws is as follows:
) The Constitution of India.

2) The Statutory Law which may be either Parliamentary Law or
Law made by the State Legislature.

3) Delegated or subordinate legislation, which may be in the form
of Rules made under the Act, Regulations made under the Act, etc.

“4) Administrative orders or Executive Instructions without any
statutory backing.

See 2006 (12) SCC 583 (Ispat Industries Ltd. vs. Commissioner of
Customs).

This is equally settled that if there exists any conflict between the provisions of the
Act and the provisions of Rules or Executive Instructions, the former will prevail.
In the instant case, in absence of any definition of 'proprietor/swami' in the
executive instructions/policy, the definition must be traced from the main
enactment. Even if there would have been a definition of 'Swami' in the Executive
Instructions, the same was required to be read as per the definition given in the
Parent Act of 1936. No Executive Instructions can prevail or assign a different
meaning than the meaning provided in the Parent Act. Thus, we respectfully agree
with the view taken by the CG High Court in the case of M/s PVR Ltd.(supra).

23. The Apex Court in Mysore Mineral Ltd. (supra) considered the term
'owned' occurring in Section 32 of the IT Act, 1961 and held that it must be given a
wider meaning. Any one in possession of property in his own title exercising such
dominion over the property as would enable others being excluded therefrom and
having the right to use and occupy the property and/or to enjoy its usufruct in his
own right would be the owner of buildings though a formal and legal deed of title
may not have been executed. In Vadilal Chemicals Ltd(supra), the Apex Court
held that in absence of any statutory definition of the word 'manufacture', object of
Government Order needs to be taken into consideration for interpretation. The
Kerala High Court in the case of Raghwan (supra) considered the question of
exemption for 'New Industrial Unit'. It was held that exemption is extended to all
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goods produced and sold by the unit. The person running the industrial unit,
whether his 'owner' or 'lessee' or even a lessee having completed control over the
unit is entitled to exemption so long as goods are produced in the unit and sold by
him. In our opinion, the broad definition of 'proprietor' as per Act of 1936 covers a
person responsible for the time being or an incharge of the management of the
entertainment even if strict interpretation is applied. Hence, the judgment of Apex
Court in Dilip Kumar (supra) is of no assistance to the department. Section 7 of the
Act of 1936, the enabling provision which empowers the government to exercise
power of exemption is related to 'any entertainment' or 'clause of entertainment'.
The enabling provision is not aimed towards the 'owner' or the 'applicant' who
preferred an application for construction of shopping malls or multiplex. For this
reason also, we find substance in the argument of Shri Nema that benefit of
exemption must be extended in favour of a lessee. Moreso, when indisputably the
Entertainment Tax is paid by the lessee only.

24.  As per the policy of exemption, the application of exemption needs to be
examined by a Committee of high ranking officers. The application dated
08.04.2010 1is signed by Shri Gurjeet Singh Chhabra. However, the opening
sentence of application shows that it is preferred on behalf of C-21 Mall, Satyam
Cineplexes Ltd. Shri Chhabra signed the application as a Proprietor/Managing
Director of Satyam Cineplexes Ltd. The Committee constituted as per the policy,
examined the various facets and opined as under:

“aforfoes & [T @ T — T Surgad S & v 9eRaT
(qd @i SUrgaR) aififode HY §RIN WHR—1 @ ST BHIB
SUT—1,/ %,/ HARAT BN/ 11,/9125 TIN [e7® 22.10.2011 GIRT
WA NIaeIvT [oIACE @l #7IvaT &Y ¥ JIad &g 378 Tdld §1#v
rgerer B T 81

In view of the recommendations, the following decision was taken on 16.03.2012
(Annexure P/12):

ST TG GIRGIRE  SEIG-gHIE F GESIAH HARGT  Hal
(Multiplexes) @ [FHI0T & Hae] § GIHIET I B BIVSHT 1.9 B SFHY
TIST WHIT IR U Y1 ST (Yo%) b1 S7egerar arell [1a1d gIRT
RGNS BTTST H11T ST HI—21 HIH RITa fof, ©iie 7. 94
¥ 104 UT 300 W 303 UG —4 BT 7—54 Tl WIS §RIN Bl FFRGTT
Yo Va [dgd gowb H UIHIET A Bl BISHT 1.5.1 ¥ 1.52 & SR
AT 5 BIAYE] H [how & Teq Jai= GIed 817 @ a1 24.12.2009 ¥
5 @ 3qfer & ford f7+7 ordl & S7erefiT e uard @l wrdl &
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A conjoint reading of the recommendations and the consequential order dated
16.03.2012 (Annexure P/12) makes it crystal clear that the exemption was
decided to be given to Satyam Cineplexes Ltd. Putting it differently, the
exemption order specifically contains the name of Cineplex i.e. Satyam
Cineplexes in whose favour the decision to grant exemption was taken.

25. The matter may be viewed from another angle. In the impugned order
dated 05.05.2014, the reason for not giving benefit of exemption is mentioned as
under:

“RIGATf GIRT F090 [ATTRICT, FFNGT, 3THIT U 379 &7 fefara
2011 @1 &”T 15 H 13 77 Repeal and Savings @& FIFEl & iaifa
gq sifefagm d1 evT 3 @ ygadd W HEGTI FHAIE
76—1—-5—10—-2007—2 [ei& 07.10.2007 & T8T [Beq & FIH
FqHIE JGIT Q1% 24.12. 2009 ¥ F2JH I a9 8G (24.12.2012 %)
100 FIG¥rd, gl Ty &9 (25.12. 2012 ¥ 24.12.2013) 75 HIG9Id vq grad
Y 8G 50 TIGOTT FAANGTT Yoib ¢ BT FHE a9 B T8d [a71% 01.
04.2012  24.12.2012 TF B FARGTT W THIT GIferl g¥ 100 Gicrord
Pl BT TS TF & VT (@719 25.12.2012 ¥ 31.03.2012 TF BI FARGTT H
WWW%Q@W&#%WW“?/WWW
stﬁqﬁaﬁgﬁm&ﬁwﬁﬁ'mw&ﬁ#ﬁ?wﬁﬂaﬁv
gfa it IRford BrasT H9f5T SRNFEY Hi—21 o, Wcgd Rieiad for
Gilc 9. 94—104 TG 300—303 H—4 B9 7. 5 Tl WS SN Bl GI<T 8/
A AT RIAeied o, [ &H1% 80949000242 & 14 H B8 BYHldd
UTETT IV 95 T8 & | 37 BNSIT] ZIRT AT8] TS 8 AT bl i) 8/
SV JPIN Q15 01.04.2011 ¥ 31.03.2013 TFH B FFRGTT UG 135797 T
THIRIT ST BN GICTIT . 72588400,/ — (FElIRT @1 SIrel 8 17

(Emphasis Supplied)

The reason for depriving the petitioner from the benefit of exemption is that in the
exemption order, the name of M/s Satyam Cineplexes does not find place or the
exemption certificate is not a certificate in favour of M/s Satyam Cineplexes Ltd.
This finding, in our view, is factually incorrect. The relevant portion of exemption
order dated 16.03.2012 Annexure P/12 reproduced hereinabove leaves no room
for any doubt that exemption was indeed issued in favour of M/s Satyam
Cineplexes Ltd. Pertinently, the impugned order dated 05.05.2014 does not
contain any opinion of the Commercial Tax Officer that petitioner being a 'lessee’
is not entitled to get exemption and such benefit is confined to 'proprietor/swami'
only. The only reason assigned is that the exemption notification/certificate was
notissued in favour of M/s Satyam Cineplexes Ltd. This is trite law that validity of
an order of a statutory authority must be judged on the basis of grounds mentioned
therein and it cannot be supported by assigning different reasons in the Court by
filing counter affidavit. See 1978 (1) SCC 405 (Mohinder Singh Gill and another
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vs. Chief Election Commissioner, New Delhi and others. The Apex Court opined
that public orders, publicly made, in exercise of a statutory authority cannot be
construed in the light of explanations subsequently given by the officer making
the order of what he meant, or of what was in his mind, or what he intended to do.
Public orders made by public authorities are meant to have public effect and are
intended to affect the actings and conduct of those to whom they are addressed and
must be construed objectively with reference to the language used in the order
itself. Orders are not like old wine becoming better as they grow older.

26. For the aforementioned reasons, the impugned order cannot sustain
judicial scrutiny. In view of foregoing analysis, the impugned order dated
05.05.2014 1s set aside. The petitioner/lessee is entitled to get the benefit of
exemption of Entertainment Tax as per law.

The petition is allowed.
Petition allowed

I.L.R. [2021] M.P. 655 (DB)
WRIT PETITION
Before Mr. Justice Mohammad Rafiq, Chief Justice &
Mr. Justice Vijay Kumar Shukla
WP No. 19656/2020 (Jabalpur) decided on 26 February, 2021

YASHWARDHAN RAGHUWANSHI ...Petitioner
Vs.
DISTRICT & SESSIONS JUDGE & anr. ...Respondents

A. Arbitration and Conciliation Act (26 of 1996), Sections 2(1)(e),
9, 14, 34 & 36, Civil Courts Act, M.P. (19 of 1958), Section 7 & 15, Commercial
Courts Act, 2015 (4 of 2016), Section 10 & 11 and Criminal Procedure Code,
1973 (20f 1974), Sections 194, 381(1) & 400 — Competent Court—Held — Court
of District Judge as the Principal Civil Court of original jurisdiction would
be competent to decide the matters/disputes u/S 9, 14, 34 & 36 of Arbitration
Act and also under provisions of Commercial Courts Act regardless of the
value of claim — Relevant entry in impugned order being violative of relevant
provisions of law is set aside — Petition allowed. (Paras14to 16)

@. AT 1IN Golg eI (1996 @71 26), €RIY 2(1)(e). 9, 14,
34 q 36, Rifder =rgTery siferf a4, 9.9, (1958 &7 19), €RT 7 15, AN IH
TITT SITETIH, 2015 (2016 BT 4), €T 10 T 11 VT VS HIHAT Hledl, 1973
(1974 BT 2), ETIRTY 194, 381(1) T 400 — e =ITATTT — ARG — T oot
P AT, d ARVSIRAT & yaa Rifda _marad & w9 A, aeaver]
AfIfrrs Y IRT 9, 14, 34 @ 36 @ i AN ARRAS =TT JRFTT B
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Susel & Jaiid Wl Al / faarel $I, <19 & Yo 31 uxdre (S 4= fafiiea
&R @ oY e g — e srew 9 goa ufafke, fafr & gara sudsl
P I o H BI1 @ A AU — ATFADT HYR |

B.  Civil Courts Act, M.P. (19 of 1958), Section 7 & 15 and Arbitration
and Conciliation Act (26 of 1996), Sections 2(1)(e), 9, 14, 34 & 36 — Distribution
of Cases —Held — District Judge by virtue of Section 7 & 15 of Civil Courts Act
would be entitled to distribute such work amongst any of the Additional
District Judges under his supervision but not to any Court of Civil Judge
Class I or Senior Civil Judge or any Court of Small Causes. (Para15)

@ e iy g4, 7.9 (1958 &7 19), €T 7 9 15 Uq
qrereeyd] iV Yo ST (1996 &T 26), €IRTV 2(1)e). 9, 14, 34 T 36 —
ga&von &1 faaveor — affeiRa — Rifaa ~mares sifffrm Y a7 915 @
gRT foren oo Sae widerr @ el sifaRad forar oo & 4 faf &1 Saa
P faaRa o1 @ forg e @ fog fHd fifda o1 Avfi—1 a1 ass fafaa
Sl @ AT 34T fHHl agars <maTed i 8] |

Casesreferred:

AIR 2020 Raj 56,2019 SCC Online Guj 4236, (2018) 14 SCC 715, (2015)
1 SCC 32, Appeal From Order No. 378/2019 decided on 23.09.2019 (Uttarakhand
High Court), 2020 (4) MPLJ 353, 2005 Vol. IV WLC 251, 2018 SCC Online Raj
3055,(2014) 11 SCC 619, 2016 SCC Online Guj 5981, R/Special Civil Application
No. 13736/2018 decided on 06.09.2018 (Gujarat High Court) (DB), R/Appeal
No.216/2018 decided on 11.02.2019 (Gujarat High Court), 2019 SCC Online Guj
3972.

Deepesh Joshi, for the petitioner.
Swapnil Ganguly, Dy. A.G. for the State.
Anshuman Singh, for the High Court of M.P.

ORDER
(Hearing convened through Video Conferencing)

The Order of the Court was  passed by :
MOHAMMAD RAFIQ, CHIEF JUSTICE :- This writ petition has been filed by
Yashwardhan Raghuwanshi, who is an advocate practising law at Bhopal,
assailing the validity of order dated 20 " October, 2020 passed by the District and
Sessions Judge, Bhopal, in exercise of powers conferred upon him by Section
15(1) of the Madhya Pradesh Civil Courts Act, 1958 (for short "the Civil Courts
Act") read with Sections 194, 381(1) & 400 of the Code of Criminal Procedure,
1973 (for short "CrPC"), distributing civil and criminal business amongst the
various Additional District Judges and Subordinate Judges working under his
supervision in the District of Bhopal. Challenge in particular is made to Entry
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No.45 of the aforesaid order vide which the disputes/cases filed under the
provisions of Sections 9, 14, 34 & 36 of the Arbitration and Conciliation Act, 1996
(for short "the Arbitration Act") involving commercial disputes under the
provisions of the Commercial Courts Act, 2015 (further be called as "the
Commercial Courts Act") of specified value between Rs.3 lac. to Rs.1 crore, have
been assigned to the Court of XX Civil Judge Class-I, Bhopal.

2. Mr. Deepesh Joshi, learned counsel for the petitioner submitted that
allocation/distribution of the judicial work by the District Judge with regard to the
commercial disputes filed under Sections 9, 14, 34 & 36 of the Arbitration Act to
the Court of XX Civil Judge Class-I is wholly incompetent inasmuch as such
allocation is based on wrongful interpretation of the legal provisions of the
Arbitration Act, the Commercial Courts Act as well as the Civil Courts Act. It is
contended that the District Judge has passed the aforesaid order in exercise of the
powers conferred upon him under Section 15(1) of the Civil Courts Act read with
Sections 194, 381(1) and 400 of CrPC. The work distribution circular numbered
as Q/EK-01/2020 dated 20.10.2020 at Paras-(C) & (D) of Entry No.45 assigned
power to undertake trial of commercial disputes for a specific category as per the
Commercial Courts Act to the Court of XX Civil Judge Class-1, Bhopal, having
pecuniary jurisdiction over matters valued between Rs. 3 lac. and Rs.1 crore,
which also includes the matter that comes under the purview of the Arbitration
Act. Learned counsel submitted that the term "specified value" is defined in
Section 2(1)(1) of the Commercial Courts Act. It is evident from the aforesaid
provision that "specified value" in relation to a commercial dispute is determined
on the basis of the subject matter of the respective suit, appeal or application. Sub-
section (3) of Section 10 of the Commercial Courts Act provides that all
applications or appeals arising out of arbitration under the provisions of the
Arbitration Act shall be tried before any Commercial Court having territorial
jurisdiction. It is true that the Court of XX Civil Judge Class-1, Bhopal has been
designated as a Commercial Court vide notification dated 02-03.04.2019
(Annexure-P/2), but the Arbitration Act is a consolidated statute for law relating to
any form of arbitration dispute. The Legislature in so providing, intended to
streamline the commercial disputes arising out of arbitration in speedy manner,
for which purpose the Special Courts have been set up. With that end in view, the
Parliament has time and again made amendments in tune with modern day
developments.

3. Mr. Deepesh Joshi, learned counsel further argued that the term "Court"
for the purpose of Arbitration Act has been defined under Section 2(1)(e) of the
Arbitration Act which inter-alia provides that "Court" means, in cases of an
arbitration other than international commercial arbitration, the Principal Civil
Court of original jurisdiction in a district, and includes the High Court in exercise
of its ordinary original civil jurisdiction, having jurisdiction to decide the
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questions forming the subject-matter of the arbitration if the same had been the
subject-matter of a suit, but does not include any Civil Court of a grade inferior to
such Principal Civil Court, or any Court of Small Causes. In view of this
provision, it is clear that any commercial dispute involving arbitration shall be
tried only by Principal Civil Court of the superior most jurisdiction in the District
1.e. the Court of District Judge or at the maximum, it could be assigned to the
Court of Additional District Judge in a district as per Section 7 read with Section
15 of the Civil Courts Act but it cannot be assigned to a Court inferior thereto. It is
contended that a conjoint reading of two Acts, namely, Arbitration Act and
Commercial Courts Act, makes it clear that only such "commercial matters"
which do not involve the arbitration matters can be assigned to a notified
Commercial Court of the status of a Senior Civil Judge but all matters involving
both Commercial Courts Act as well as Arbitration Act can only be tried by the
Principal Civil Court of original jurisdiction. The Court of XX Civil Judge Class-
I, Bhopal is therefore wholly incompetent to entertain, try and decide the
arbitration disputes.

4. Mr. Deepesh Joshi, learned counsel for the petitioner invited attention of
the Court towards Section 11 of the Commercial Courts Act which inter-alia
provides that notwithstanding anything contained in this Act, a Commercial
Court or a Commercial Division, shall not entertain or decide any suit, application
or proceedings relating to any commercial dispute in respect of which the
jurisdiction of Civil Court is either expressly or impliedly barred under any other
law for the time being in force. The jurisdiction of Commercial Courts of the
status of Senior Civil Judge to entertain any suit, application or proceeding
pertaining to Arbitration Act involving commercial disputes is expressly barred.
Moreover, as per Section 13 of the Commercial Courts Act, an appeal against the
order of Commercial Court (XX Civil Judge Class-I) shall lie to the Commercial
Appellate Court (XIX Additional District Judge), which has been designated as
Commercial Appellate Court by notification of the Government dated 26.10.2019
with allocation of the work in sub-para (D) and sub-para (E) of Para-23 of the
order dated 04.02.2020 and then it has furrther (sic : further) provided appeal to
the High Court. On the other hand, the Arbitration Act provides for only one
appeal to the High Court under Section 37 of the Arbitration Act against the order
of the Principal Civil Court. When the "commercial arbitration matters" are
clubbed together, they create an ambiguity and conflict. It is however settled law
that when there is conflict between two central enactments, the provision of
special law should prevail over the general law. Thus on applying the doctrine of
harmonious construction on the provisions of both the statutes, it is clear that they
are best harmonized by giving effect to the special statute i.e. the Arbitration Act
vis-a-vis the more general statute i.e. the Commercial Courts Act.
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5. Mr. Deepesh Joshi, learned counsel for the petitioner in support of his
arguments has relied on a Division Bench judgment of Rajasthan High Court in
the case of Ess Kay Fincorp Limited and ors. vs. Suresh Choudhary and others,
reported in AIR 2020 Raj 56; another Division Bench judgment of Gujarat High
Court in the case of Fun N. Fud vs. GLK Associates reported in 2019 SCC Online
Guj 4236; judgments of Supreme Court in Kandla Export Corporation and
another vs. OCI Corporation and another reported in (2018) 14 SCC 715 and
State of West Bengal and other vs. Associated Contractors reported in (2015) 1
SCC 32; judgment of Uttarakhand High Court at Nainital passed in Appeal From
Order No.378 of 2019, [M/s. Dalip Singh Adhikari vs. State of Uttarakhand and
another] dated 23.09.2019 and judgment of this Court in the case of Mold-Tek
Packaging Ltd. vs. S.D. Containers, Indore reported in 2020 (4) MPLJ 353.

6. Mr. Swapnil Ganguly, learned Deputy Advocate General for the State
relying upon the judgment of Supreme Court in the case of Kandla Export
Corporation (supra) submitted that the Supreme Court in that case has held that
the Arbitration Act and the Commercial Court Act are both speedy resolution
disputes between the parties. These statutes can be best harmonized by giving
effect to the special statue (sic : statute) i.e. the Arbitration Act vis-a-vis the more
general statute i.e. the Commercial Courts Act, which shall be left over to operate
in spheres other than arbitration. It is argued that as per Section 7 of the Civil
Courts Act the Principal Civil Court of original jurisdiction in a District is the
Court of District Judge. Sub-section (2) of Section 7 of the Civil Courts Act
provides that an Additional District Judge shall also discharge any of the
functions, of a District Judge, including the functions of a Principal Civil Court of
original jurisdiction which the District Judge may, by general or special order,
assign to him and in discharge of such functions, he shall exercise the same
powers as a District Judge. Itis thus clear that it is the Court of District Judge or the
Court of Additional District Judge who both are competent to exercise the powers
of Principal Civil Court of an original jurisdiction. Since the High Court of
Madhya Pradesh does not have the ordinary original civil jurisdiction as far as
arbitration matters are concerned, it is the Principal Civil Court of original
jurisdiction which has been vested with the powers to entertain disputes under
Sections 9 & 34 of the Arbitration Act. Learned Deputy Advocate General argued
that as per Section 10(3) of the Commercial Courts Act, applications or appeals
under the Arbitration Act, which were earlier filed before the Principal Civil Court
of original jurisdiction in a district, are now being adjudicated by the Commercial
Courts exercising territorial jurisdiction over such arbitration matters. It is only
the Court of District Judge or the Additional District Judge who have the power to
exercise the original jurisdiction of a Principal Civil Court. Learned Deputy
Advocate General in support of his arguments relied on the judgment of Rajasthan
High Court in the case of Hindustan Copper Limitedvs. M/s. Bhagwati Gases Ltd,
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reported in 2005 Vol. IV WLC 251 and another judgment of Rajasthan High Court
in Hindustan Copper Ltd. vs. Paramount Ltd. and another reported in 2018 SCC
Online Raj 3055. As per Section 3 of the Commercial Courts Act there can be one
or more Commercial Courts in a district, one comprising of a District Judge or
other of a Judge lesser than a District Judge, depending upon the pecuniary limit
of the matter involved. However, when it comes to arbitration matters under the
Commercial Courts Act, the same are exclusively adjudicable by the Principal
Civil Court of original jurisdiction, which is clearly the Court of District Judge or
the Court of Additional District Judge. Therefore, the conferment of power on the
Court of Civil Judge Class-1is contrary to law.

7. Mr. Anshuman Singh, learned counsel appearing for the Madhya Pradesh
High Court has argued that the question raised by the petitioner in the present case
stands already answered by the Supreme Court in State of Maharashtra, through
Executive Engineer vs. Atlanta Limited reported in (2014) 11 SCC 619, wherein,
in the context of two Courts having concurrent jurisdiction, it was held that appeal
against the award in cases where the District Court as the Principal Civil Court
exercises original jurisdiction under the Arbitration Act, would lie to the High
Court. It was held from the definition of "Court" as provided under Section 2(1)(e)
of the Arbitration Act, it is imperative that within the area of jurisdiction of the
Principal District Judge, only the High Court of Bombay is exclusively the
competent court under its ordinary original civil jurisdiction to adjudicate upon
the matter. The very inclusion of the High Court "in exercise of its ordinary
original civil jurisdiction", within the definition of the "Court", will be rendered
nugatory, if the above conclusion is not to be accepted. This is because, the
"Principal Civil Court of Original Jurisdiction in a district", namely, the District
Judge concerned, being a court lower in grade than the High Court, the District
Judge concerned would always exclude the High Court from adjudicating upon
the matter. Accordingly, the principle enshrined in Section 15 of Code of Civil
Procedure cannot be invoked whilst interpreting Section 2(1)(e) of the Arbitration
Act, held the Supreme Court.

8. We have given our anxious consideration to the submissions made at the
Bar, studied the cited precedents and perused the material available on record.

9. In order to appreciate the question of law raised in the matter, we deem it
appropriate to reproduce the provision of Section 2(1)(e) of the Arbitration Act,
which reads as under:

""2. Definitions.- (1) In this Part, unless the contest otherwise requires,-
(a) xxxXxXX
(b)xxxXXX

(¢) XXXXXX
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(e) "Court" means,- in the case of an arbitration other than international
commercial arbitration, the principal Civil Court of original jurisdiction
in a district, and includes the High Court in exercise of its ordinary
original civil jurisdiction, having jurisdiction to decide the questions
forming the subject-matter of the arbitration if the same had been the
subject-matter of a suit, but does not include any civil court of a grade
inferior to such principal Civil Court, or any Court of Small Causes."

Also reproduced hereunder are the provisions of Sections 2(1)(b), 2(1)
(e),3,10 & 15(2) of the Commercial Courts Act, which read as under:-

""2. Definitions.- (1) In this Act, unless the context otherwise requires,-
(a) XxxxXXXX

(b) "Commercial Court" means the Commercial Court constituted under
sub-section (1) of section 3

(c) XXXXXX
(d) xxxxXX

(e) "District Judge" shall have the same meaning as assigned to it in
clause (a) ofarticle 236 of the Constitution of India;

3. Constitution of Commercial Courts.-- (1) The State Government,
may after consultation with the concerned High Court, by notification,
constitute such number of Commercial Courts at District level, as it may
deem necessary for the purpose of exercising the jurisdiction and
powers conferred on those Courts under this Act:

Provided that with respect to the High Courts having ordinary original
civil jurisdiction, the State Government may, after consultation with the
concerned High Court, by notification, constitute Commercial Courts at
the District Judge level:

Provided further that with respect to a territory over which the High
Courts have ordinary original civil jurisdiction, the State Government
may, by notification, specify such pecuniary value which shall not be
less than three lakh rupees and not more than the pecuniary jurisdiction
exercisable by the District Courts, as it may consider necessary.

(1A) Notwithstanding anything contained in this Act, the State
Government may, after consultation with the concerned High Court, by
notification, specify such pecuniary value which shall not be less than
three lakh rupees or such higher value, for whole or part of the State, as it
may consider necessary.

(2) The State Government shall, after consultation with the
concerned High Court specify, by notification, the local limits of the area
to which the jurisdiction of a Commercial Court shall extend and may,
from time to time, increase, reduce or alter such limits.
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3) The State Government may, with the concurrence of the Chief
Justice of the High Court appoint one or more persons having experience
in dealing with commercial disputes to be the Judge or Judges, of a
Commercial Court either at the level of District Judge or a court below
the level of a District Judge.

sk skesksk skeskosk skeskosk

10. Jurisdiction in respect of arbitration matters.- Where the subject-
matter of an arbitration is a commercial dispute of a Specified Value and-
(1) If such arbitration is an international commercial arbitration, all
applications or appeals arising out of such arbitration under the
provisions of the Arbitration and Conciliation Act, 1996 (26 of 1996)
that have been filed in a High Court, shall be heard and disposed of by the
Commercial Division where such Commercial Division has been
constituted in such High Court.

(2) If such arbitration is other than an international commercial
arbitration, all applications or appeals arising out of such arbitration
under the provisions of the Arbitration and Conciliation Act, 1996 (26 of
1996) that have been filed on the original side of the High Court, shall be
heard and disposed of by the Commercial Division where such
Commercial Division has been constituted in such High Court.

(3) If such arbitration is other than an international commercial
arbitration, all applications or appeals arising out of such arbitration
under the provisions of the Arbitration and Conciliation Act, 1996 (26 of
1996) that would ordinarily lie before any principal civil court of
original jurisdiction in a district (not being a High Court) shall be filed
in, and heard and disposed of by the Commercial Court exercising
territorial jurisdiction over such arbitration where such Commercial
Court has been constituted.

skeskosk sk skeskosk skeskosk

15. Transfer of pending cases.-
(1)xxxxxX

(2) All suits and applications, including applications under the
Arbitration and Conciliation Act, 1996 (26 of 1996), relating to a
commercial dispute of a specified Value pending in any civil court in any
district or area in respect of which a Commercial Court has been
constituted, shall be transferred to such Commercial Court:

Provided that no suit or application where the final judgment has been
reserved by the Court prior to the constitution of the Commercial
Division or the Commercial Court shall be transferred either under sub-
section (1) or sub-section (2)"
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10.  The Gujarat High Court in M/s. OCI Corporation vs. Kandla Export
Corporation reported in 2016 SCC Online Guj 5981 was dealing with a case
where M/s. OCI Corporation filed application under Section 15(5) of the
Commercial Courts Act read with Section 2(1)(e)(ii) and Section 47 of the
Arbitration Act, seeking clarification and appropriate direction for transfer of
execution petition pending before the District Court, Gandhidham-Kutch either to
the High Court of Gujarat or to appropriate Commercial Court/Commercial
Division. Gujarat High Court on analysis of provisions of Sections 2(1)(e), 47 of
the Arbitration Act and Section 2(1)(i), Sections 6, 10, 15 of the Commercial
Courts Actin Para-11 held as under:

"11. The sum and substance of the above discussion would be,

D Where the subject matter of an arbitration is a commercial
dispute of a specified value and if such arbitration is international
commercial arbitration, all the applications or appeals arising out of such
arbitration under the provisions of the Arbitration and Conciliation Act,
1996 shall be heard, decided and disposed of by the Commercial
Division where such commercial Division has been constituted in the
High Courti.e. in the present case High Court of Gujarat.

2) Where the subject matter of an arbitration is a commercial
dispute but not of a specified value and if such arbitration is international
commercial arbitration, considering the provisions of Arbitration and
Conciliation (Amendment) Act, 2015 the same shall be heard, decided
and disposed of by the concerned High Court.

3) Where the subject matter of an arbitration is a commercial
dispute of a specified value and if such arbitration is other than
international arbitration, all the applications or appeals arising out of
such arbitration under the provisions of the Arbitration and Conciliation
Act, 1996 shall be filed in and heard, decided and disposed of by the
Commercial Court exercising territorial jurisdiction over such
arbitration where such commercial court has been constituted.

Considering section 15 of the Commercial Courts Act, all the
applications/appeals in question under the Arbitration and Conciliation
Act, 1996, therefore, are required to be transferred to the concerned
Commercial Division of the High Court of Gujarat or before the Gujarat
High Court or before the concerned commercial court and as observed
hereinabove and as the case may be."

The aforesaid judgment was subjected to challenge before the Supreme
Court by Kandla Export Corporation, which was dismissed vide order dated
03.03.2017. Similar dispute again arose before Gujarat High Court at Ahmedabad
in Vadodara Mahanag Seva Sadan Formaly known as Municipal Corporation Vs.
M S Khurana Engineering Ltd. (R/Special Civil Application No. 13736 of 2018
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decided on 06.09.2018) wherein Division Bench of Gujarat High Court, relying
upon its earlier judgment in M/s. OCI Corporation (supra), reiterated the same
view. The question as to which Court would be competent to exercise jurisdiction
for execution of award passed under the Arbitration Act was also answered by the
Gujarat High Court in Vijay Cotton and Fiber Company Vs. Agarwal Cotton
Spinning Private Limited, R/Appeal No. 216 of 2018 decided on 11.02.2019
holding that only the Commercial Court of competent jurisdiction would be the
Court to execute the decree and not the ordinary Civil Court constituted under
Gujarat Civil Courts Act.

11. The question that cropped up for consideration before the Division Bench
of'the Rajasthan High Court in the case of Ess Kay Fincorp Limited (supra) was as
to which of the two Courts, namely, Principal Civil Court having original
jurisdiction in a district, as defined under Section 2(1)(e) of the Arbitration Act, or
the Commercial Court constituted under Section 3(1) of the Commercial Courts
Act, as defined under Section 2 (b) of that Act, would be competent to execute
arbitral award on a "commercial dispute" passed under the Arbitration Act. The
Rajasthan High Court on analysis of law held as under:

"17. A conjoint reading of Section 10(3) and 15(2) of the Commercial
Courts Act makes it clear that an application under Section 36 of the
Arbitration Act, seeking execution of award, satisfies the requirement of
"being application arising out of such arbitration under the provisions of
the Act of 1996". If such application is pending before any Principal
Civil Court of original jurisdiction in a district, the same shall be
transferred to Commercial Court exercising territorial jurisdiction over
such arbitration where such Commercial Court has been constituted. In
view of Section 10(3) of the Commercial Courts Act, since the awards in
the present set of cases have been rendered in arbitral proceedings, their
execution applications filed under Section 36 of the Arbitration Act
having regard to provisions of Section 15(3) of the Commercial Courts
Act, which contemplates transfer of all such pending applications to
Commercial Court, as a legal corollary thereto, would also be liable to be
filed and maintained before the Commercial Court and not the ordinary
Civil Court/Principal Court of District Judge.

Akskok skokok kokok skskok

19. In view of above, we answer the question of law formulated in
the beginning of this judgment in the terms that the Commercial Court
constituted under Section 3(i) of the Commercial Courts, Commercial
Division and Commercial Appellate Division of High Courts Act, 2015,
as defined in Section 2(b) of that Act, would be the only competent Court
to execute an arbitral award on a "commercial dispute” passed under the
Arbitration and Conciliation Act, 1996 and not the Principal Civil Court
having the original jurisdiction in the District i.e. the Court of District
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and Sessions Judge as defined under Section 2(1)(e) of the Arbitration
and Conciliation Act, 1996."

12. The Gujarat High Court in the case of Fun N fud (supra) was examining
the validity of the order passed by the 2™ Additional District Judge, Dahod by
which it declined to hear an application preferred by the applicant therein under
Section 9 of the Arbitration Act on the ground that it has no jurisdiction to hear and
entertain such application and, therefore, returned the application to be presented
before the Court of Principal Senior Civil Judge. It was argued that Section 2(1)(e)
of the Arbitration Act, expressly excludes any Civil Court of a grade inferior to
such Principal Civil Court, or any Court of Small Causes. In view of Section 11 of
the Commercial Courts Act, which bars a Commercial Court from deciding any
suit, application or proceedings relating to any commercial dispute in respect of
which the jurisdiction of the Civil Court is either expressly or impliedly barred
under any other law for the time being in force, the Commercial Court which is a
Civil Court of a grade inferior to such Principal Civil Court, or any Court of small
causes, would be barred from exercising jurisdiction under Section 9 or any
provision of the Arbitration Act.

13. In Kirtikumar Futarmal Jain vs. Valencia Corporation reported in 2019
SCC Online Guj 3972 challenge was made to the order passed by the Principal
District Judge, Surat in the Commercial Appeal preferred by the respondents
against the order passed by the Arbitral Tribunal on the application made by the
applicant under Section 17 of the Arbitration Act. The Commercial Court allowed
the application filed under Section 37(2) of the Arbitration Act. The applicant in
those facts approached the Commercial Court at Vadodara by way of application
under Section 9 of the Arbitration Act with the prayer that the respondents be
restrained from transferring or alienating the properties of the Firm or creating
any right in favour of any third party. On behalf of the petitioner it was argued that
the impugned order passed by the Principal District Judge was without
jurisdiction inasmuch as the Principal District Judge had no power to entertain an
application under Section 37 of the Arbitration Act. The Gujarat High Court in
Paras-16.1,16.2 & 20.6 held as under:

"16.1 Insofar as the jurisdiction of the learned Principal District Judge
to entertain the appeal under section 37 of the Arbitration Act is
concerned, the learned counsel invited the attention of the court to sub-
section (2) of section 37 of the Arbitration Act to submit that the appeal
in the present case is preferred under clause (b) of sub-section (2) of
section 37, which provides for an appeal to a court from an order of an
Arbitral Tribunal granting or refusing to grant an interim measure under
section 17 of that Act. It was submitted that the expression employed in
sub-section (2) of section 37 is "court". Reference was made to clause (e)
of section 2 of the Arbitration Act, which defines "court" to mean, in the
case of an arbitration other than international commercial arbitration,
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the principal Civil Court of original jurisdiction in a district, and
includes the High Court in exercise of its ordinary original civil
jurisdiction, having jurisdiction to decide the question forming the
subject matter of the arbitration if the same had been the subject matter
of a suit, but does not include any civil court of a grade inferior to such
principal Civil Court, or any Court of Small Causes. It was submitted
that therefore clause (e) of section 2 of the Arbitration Act lays down that
"court"shall mean the principal Civil Court of original jurisdiction in a
district, and specifically excludes any civil court of a grade inferior to
such principal Civil Court or any court of Small Causes.

16.2  Reference was made to section 12 of the Gujarat Civil Courts
Act, 2005, which provides for jurisdiction of a court of District Judge
and postulates that a court of District Judge shall be the principal Civil
Court of original jurisdiction within the local limits of its jurisdiction. It
was submitted that the word "court" used under section 37(2)(b) of the
Arbitration Act is the District Court. Moreover, section 2(e) of the
Arbitration Act, specifically excludes any court of a grade inferior to
such principal Civil Court or any Court of Small Causes from the ambit
of the expression "court". It was submitted that source of appeal in this
case is under section 37 of the Arbitration Act and the right flows from
section 37. It was submitted that access to such appeal can be
channelised through the concerned section of the Commercial Courts
Act, but the right to appeal does not flow from the Commercial Courts
Act.

sk sk kkk skkk

20.5 Inthisregard it may be noted that section 11 of the Commercial
Courts Act provides that a Commercial Court or a Commercial Division
shall not entertain or decide any suit, application or proceedings relating
to any commercial dispute in respect of which the jurisdiction of the civil
court is either expressly or impliedly barred under any law for the time
being in force. Clause (i) of section 2(e) of the Arbitration Act which
defines the expression 'court' not only vests jurisdiction in the principal
Civil Court of original jurisdiction in a district, including the High Court
in exercise of its ordinary original civil jurisdiction, having jurisdiction
to decide the questions forming the subject matter of the arbitration if the
same had been the subject matter of a suit, but it expressly excludes any
civil court of a grade inferior to such principal Civil Court, or any Court
of Small Causes.

20.6  Thus, section 2(e)(i) of the Arbitration Act expressly excludes
any civil court of a grade inferior to such principal Civil Court, or any
Court of Small Causes. Therefore, in view of section 11 of the
Commercial Courts Act, which bars a Commercial Court from deciding
any suit application or proceedings relating to any commercial dispute
in respect of which the jurisdiction of the civil court is either expressly or
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impliedly barred under any other law for the time being in force; read
with the provisions of section 37(2)(b) of the Arbitration Act, any
Commercial Court which is a civil court of a grade inferior to such
principal Civil Court or any Court of Small causes, would be barred
from exercising jurisdiction under section 37(2) (b) of the Act. The
Supreme Court in State of West Bengal v. Associated Contractors
(supra), has held that section 2(1)(e) contains an exhaustive definition
marking out only the Principal Civil Court of original jurisdiction in a
district or a High Court having original civil jurisdiction in the State, and
no other court as 'court' for the purpose of Part 1 of the Arbitration Act,
1996."

14. It would be thus evident from the language employed by the Legislature in
the definition clause of "Court" in Section 2(1)(e) of the Arbitration Act that it
intended to confer power in respect of the disputes involving arbitration on the
highest judicial Court of a District so as to minimize the supervisory role of the
Courts in the arbitral process and, therefore, purposely excluded any Civil Court
of grade inferior to such Principal Civil Court, or any Court of Small Causes. The
Court of superior most jurisdiction in a District is the Court of District Judge as
interpreted by the Supreme Court in the case of Atlanta Limited (supra). The
jurisdiction in respect of arbitration matter is provided in Section 10 of the
Commercial Courts Act and Section 15 thereof contemplates transfer of all suits
and applications including the application under the Arbitration Act pending in
Civil Courts in any district or pending in High Court where Commercial Division
is constituted or area in respect of which the Commercial Courts have been
constituted. While Section 11 of the Commercial Courts Act bars the jurisdiction
of a Commercial Court or a Commercial Division to entertain or decide any suit,
application or proceedings relating to any commercial dispute in respect of which
the jurisdiction of the Civil Court is either expressly or impliedly barred under any
other law for the time being in force, Section 21 of the Commercial Courts Act
stipulates that save as otherwise provided, the provisions of this Act shall have
effect, notwithstanding anything inconsistent therewith contained in any other
law for the time being in force or in any instrument having effect by virtue of any
law for the time being in force other than this Act. Segregation of an arbitration
matters on the basis of a pecuniary limit is not what the law provides for. All the
arbitration matters, irrespective of the value of claim, are required to be
adjudicated by Principal Civil Court of original jurisdiction. Therefore, it is clear
that in respect of commercial disputes involving an arbitration dispute only the
Commercial Court of the status of District Judge or Additional District Judge
would be the competent court to entertain the matters under Sections 9, 14, 34 &
36 of the Arbitration Act. Although, the impugned order can be sustained in so far
as the distribution of the commercial disputes of the value of the claim in cases
other than arbitration matters are concerned. The impugned order to the extent of
classifying the commercial disputes having subject matter of arbitration on the
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basis of valuation and conferring powers therefor on the Court of XX Civil Judge
Class-I, Bhopal, would be violative of relevant provisions of law.

15. In view of the above discussions, the present petition deserves to succeed.
The Entry No.45 of the impugned order dated 20.10.2020 is set aside. It is hereby
declared that the Court of District Judge as the Principal Civil Court of original
jurisdiction would be competent to decide the matters/disputes filed under the
provisions of Sections 9, 14, 34 & 36 of the Arbitration Act and also under the
provisions of the Commercial Courts Act regardless of the value of claim.
However, the District Judge by virtue of Section 7 read with Section 15 of the
Civil Courts Act would be entitled to distribute such work amongst any of the
Additional District Judges under his supervision, but not to any Court of Civil
Judge Class-I or Senior Civil Judge, or any Court of Small Causes.

16. The writ petition is accordingly allowed. A copy of this order be endorsed
to the Registrar General of the High Court for being circulated amongst all the
District & Sessions Judges of the State.

Petition allowed
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WRIT PETITION
Before Mr. Justice Sheel Nagu & Mr. Justice Anand Pathak
WP No. 11693/2020 (Gwalior) decided on 9 March, 2021

SURENDRAKUMAR SHIVHARE ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Sand (Mining, Transportation, Storage and Trading) Rules,
M.P, 2019, Rule 20(2) — Enquiry — Opportunity of Hearing — Held — Enquiry
under Rule 20(2) is necessary with regard to three factors, i.e. mineral being
sand or not, whether alleged offender holds valid ETP and quantity
transported is more than quantity mentioned in ETP or not— Enquiry cannot
be unilateral and reasonable opportunity of hearing has to be afforded
regarding above three aspects — Impugned order passed without affording
reasonable opportunity of hearing to petitioner, hence quashed — Collector
directed to pass a fresh order after affording reasonable opportunity of
hearing — Petition allowed. (Paras7,8.1,10 & 11)

@. T (@74, yRa8+, 4vSINUT U9 I9KR) g9, 9.9., 2019, f4I4
20(2) — W9 — Ga1g &1 sqax — AfEiRa — 3% 20(2) & siaera sni=, I
PRHI o H§YT A IS @, AATd, @fe Iq 2 3far 21, | Affefa
el & v faftm=r . AW, Saagite giuuid uwxfie) 2 3ix «r uRas+
@1 T8 1T, 3.81L0. A SfeaaRaa arar @ aifere @ 3rerar 98 — Sid UhavwT A8)
Bl Gddl TAT IWIF I el & G A FAa1s &I JFARaga Jaax ys
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foar ST afay — anefia s, At &1 gAars &1 Yfaga aur us
fed fasm aiRa fear ar e afEfed — dader o g1a3 &1 Yfeaygaa
TR US B3 @ YA, 14 RR 46 3meer uiRa o @ fog AR fear
AT — FTFADT HOX |

B. Sand (Mining, Transportation, Storage and Trading) Rules,
M.P, 2019, Rule 20(2) & 20(3), Proviso — Opportunity of Hearing — Held —
Concept of reasonable opportunity contained in proviso placed at the end of
Rule 20(3) is squarely applicable to Rule 20(2) also. (Para9)

. T (@74, YRa8+, HvSINUT U9 I9R) 494, 5.9, 2019, 494
20(2) T 20(3). g@ — GAaIs @1 Jauv — AREIRT — a5 203) & id H
TR Re A safdse Ifeaygaa s@ax 3 oedn, 9yl ©u 9 = 20(2)

B A AR B 2 |

C. Sand (Mining, Transportation, Storage and Trading) Rules,
M.P, 2019, Rule 20(2) & 20(3), Proviso — Opportunity of Hearing — Concept —
Discussed and explained. (Para7.1)

T RT (@, YRas+, YvSYT U9 q19rR) 499, 9.9., 2019, [4I%
20(2)  20(3), URqF — YT9I$ BT JTHY — Hhey-7 — faafaa va v 31 1% |

D. Sand (Mining, Transportation, Storage and Trading) Rules,
M.P, 2019, Rule 20(2) & 20(3), Proviso — Compounding & Penalty — Powers of
Collector — Held — If illegal transporter fails to come forward to seek
compounding, despite being intimated about his right to compound the
offence, Collector is left with no option but to impose penalty in terms of table
in Rule 20 — If illegal transporter comes forward seeking compounding then
Collector has to pass a compounding order as per table in Rule 20, without
any discretion to refuse compound or to reduce/enhance the compounding
fee prescribed. (Paras 6.1t06.3)

2 VT (@4, YRd8+, HUSINUT U9 I9IR) 444, 5.9, 2019, [49%
20(2) @ 20(3). YNg® — T T IRT — Beiaex »l Ffdaar — sitifeiRa — afs
3rdeg yRaTed FURTE & I B S ARHR & IR 4 34 Yfad f6d o &
9Iaoc 9 YW 9181 g 9T M ¥ SIGd 8T @, T9 doldex @ urd s
20 # <Y ¢ arferdr & fdeET F R ARG 31 & Rara :18 fasea 78
g9ar — afe 3de yRares AT dr8d gY 31 AT 2, d9 HoldeX bl AT A
SHR $A AT fafed o9 good ueH /9eH o (Sl f[dsifter & 9=,
20 § & S ATIfADT B FTHR A M ITRT HAT ST |

Cases referred:
(2008) 14 SCC 151,(2011) 13 SCC733.

N.K. Guptawith S.D. Singh Bhadoriya, for the petitioner.
Ankur Mody, Addl. A.G. for the State.
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ORDER

The Order of the Court was passed by
SHEEL NAGU, J. :- The instant petition filed u/Art.226 of the Constitution
assails Annexure-P/1 dated 27/7/2020 passed by respondent No.2-Collector,
Guna by which while exercising power u/Rule 20(2) of M.P. Sand (Mining,
Transportation Storage and Trading) Rule, 2019 (for brevity "2019 Rules"),
respondent No.2 confiscated the seized vehicle (Truck bearing registration
No.MP33-H-1610) and minerals of petitioner and also imposed penalty of Rs.
50,000/-for having indulged in illegal mining and transportation of sand.

2. Briefly stated facts of the case are that petitioner is the registered owner of
the vehicle in question which was seized in connection with illegal mining and
transportation of dust of Gitti (boulders) on 21/7/2020 and offence was registered
u/Ss. 379,414 1PC & Ss. 4(A), 21 (1) of the Mines & Minerals (Development and
Regulation) Act, 1957.

3. Following two questions arise in this case for consideration of this court:-

"(i) Despite availability of alternative remedy of appeal
u/R.22 of 2019 Rules, should this court in exercise of
writ jurisdiction entertain/decide the legality and
validity of impugned order P/1 dated 27/7/2020 passed
by respondent No.2-Collector Guna inflicting penalty
of Rs.50,000/- against petitioner without affording
reasonable opportunity of being heard by issuance of
show-cause notice by passing of impugned order or
not?

(ii) Other ancillary question which arises is about
interpretation of R.20 of 2019 Rules in particular the
proviso placed at the end of sub-rule (3) of R.20 in as
much as to whether this proviso relates exclusively to
R.20(3) oritalsorelates to R.20(2) of 2019 Rules ?"

3.1 It would be appropriate to reproduce R.20 of 2019 Rules in foto for
answering the aforesaid two questions which is as follows:-

""20. Penalty and Compounding of cases of Illegal
Mining.-

(1) On receipt of information about illegal mining,
the Collector or Officer authorised for this purpose,
shall seize mineral, vehicle, machine, tools etc. and
case shall be submitted, before the Collector.
During the pendency or before taking final decision
of the registered case, if any application for
compounding the case is received, the Collector may
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dispose of the case after applicant depositing an
amount equal to 25 times of royalty of the excavated
mineral. During this period, if application/ consent is
not received, Collector shall impose penalty, 50 times
of the royalty of mineral excavated. On deposit of
compounding amount or penalty amount, the seized
mineral, vehicle, machines, tools, may be released:

Provided that if penalty amount imposed is not
deposited by the illegal extractor, then Collector or
Officer authorised for this purpose may confiscate and
auction the seized mineral, vehicle, machines and
tools.

2) Penalty and compounding of cases of illegal
transportation- In case of registered cases of illegal
transportation, transportation without valid e-tp and
transportation with quantity more than the quantity
entered in e-tp, the Collector may dispose off cases
after deposit of compounding fees or amount of penalty
by theillegal extractor, as under:-

671

No. | Type of Transportation without valid Transport with Transit
Vehicle Transit Pass Pass but quantity is more than
quantity entered in Transit Pass
Compoundi | Amount of Compoundi Amount
ng Fees Penalty ng Fee of Penalty
1. | Tractor - 10,000/- 25,000/- 5,000/ 10,000/
trolley
2. | Two axle 25,000/- 50,000/- 10,000/- 20,000/-
(6 wheeler
vehicle)
3. | Dumper 50,000/- 1,00,000/- 25,000/- 50,000/-
(hydraulic
6 wheeler
vehicle)
4. [3axle (10 1,00,000/- 2,00,000/- 50,000/- 1,00,000/-
wheeler
vehicle)
5. | 4- 6 axle 2,00,000/- 4,00,000/- 1,00,000/- 2,00,000/-
(More than
10 wheeler
vehicle)
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Provided, compounding fees or amount of penalty
in case of transportation of mineral by 4 wheeler
vehicle (Matador, 407, 608 etc) carrying mineral
more than the quantity of tractor-trolley, shall not
be less than 1.5 times of the amount fixed for
tractor-trolley.

(3) Compounding and Penalty in cases of lllegal
Storage-

The Collector, for disposal of registered cases of
illegal storage of sand upon receipt of any
application/consent from the date of registration
of the case, during the pendency of the case or
before taking the final decision, may compound the
case after depositing amount equivalent to 25
times of royalty of the stored mineral. If during this
period any application/consent is not received
then the Collector may impose penalty of amount
50 times of the royalty of the mineral stored:

Provided, no such order shall be passed
against the person interested, unless the opportunity
of being heard is given to him."

3.2 It is not disputed at the bar by counsel for the rival parties that prior to
issuance of impugned order, the Competent Authority i.e. Collector, Guna, while
exercising his power u/R.20(2) o 2019 Rules did not issue any show-cause notice
to petitioner.

4. The contention of learned counsel for State while defending the impugned
order P/1 is that proviso placed at the end of R.20(3) relates exclusively to R.20(3)
which is crystal clear by its very placement. Thus, it is submitted by State that if
the legislature intended to provide reasonable opportunity of being heard prior to
passing of impugned order u/R.20(2) of 2019 Rules then same proviso would
have been placed immediately after R. 20(2). Not having done so, the intention of
legislature is clear of not providing any such prior opportunity of being heard to
the person against whom order u/R. 20(2) of 2019 Rules is being passed.

5. Per contra, learned Sr. counsel for petitioner has submitted that proviso
placed at the end of R.20(3) is a proviso qualifying all the sub-rules, (1)(2) & (3) of
R.20 of 2019 Rules irrespective of its location. More so, it is the contention of
learned Sr. Counsel Shri N.K. Gupta that assuming without admitting that
legislature did not provide for prior opportunity of being heard before passing the
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order of penalty, the said element of prior opportunity ought to be treated to exist
by implication since the order of penalty casts consequence of adverse nature.

5.1  Reliance is placed on the decision of Apex Court in case of in "Sahara
India (Firm), Lucknow Vs. Commissioner Of Income Tax, Central-I1 And Another
[(2008) 14 SCC 151]", where Apex Court has held that :-

"19. Thus, it is trite that unless a statutory provision
either specifically or by necessary implication excludes
the application of principles of natural justice, because
in that event the court would not ignore the legislative
mandate, the requirement of giving reasonable
opportunity of being heard before an order is made, is
generally read into the provisions of a statute,
particularly when the order has adverse civil
consequences for the party affected. The principle will
hold good irrespective of whether the power conferred
on a statutory body or tribunal is administrative or
quasi-judicial.”

5.2 Said decision in Sahara India (Firm), Lucknow (supra) has subsequently
been followed in Kesar Enterprises Ltd. Vs. State of U.P. And Others [(2011) 13
SCC733].

6. A bare perusal of R.20(2) of 2019 Rules elicits that same relates to the
subject of penalty and compounding in cases relating to illegal transportation of
sand. This Rule empowers Collector to finally decide cases of illegal
transportation of sand either by deposit of compounding fee or amount of penalty.

6.1 Thus, it is obvious by the very terminology used that Collector can pass an
order of compounding/refusing to compound depending upon the voluntary act of
the illegal transporter of seeking compounding. If illegal transporter does not
come forward to seek compounding, then the only option left with Collector is to
impose penalty in terms of the table contained in Rule 20.

6.2 So far as cases of compounding are concerned, Collector merely has to
inform the illegal transporter about registration of case and right available to him
to compound the offence. If illegal transporter comes forward seeking
compounding then Collector has to pass an order in terms of the table in Rule 20
with no discretion available to Collector to either refuse compound or to reduce or
enhance the compounding fee prescribed .

6.3  However, as regards the cases where illegal transporter fails to come
forward despite being intimated about his right to compound the offence, the
Collector is left with no option but to pass an order of penalty in terms of the table
in Rule 20. Thus, the Collector in such cases where penalty is imposed also does
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not have any discretion in regard to imposition of penalty and the quantum
thereof.

6.4  Pertinently, there may be cases registered u/R.20(2) of 2019 Rules for
illegal transportation of sand where alleged illegal transporter may come forward
and contend that the mineral actually being transported was either a mineral other
than sand to which 2019 Rules do not apply or the transportation of sand was
being done with valid Electronic Transit Pass (ETP in short) within permissible
limit of quantity which is not in variance to the quantity shown in ETP.

7. In regard to these three factors i.e. mineral being transported is actually
sand or not and whether the alleged offender holds a valid ETP and the quantity
being transported is not more than the quantity permissible by the ETP, the
Collector has to conduct an enquiry howsoever summary, which necessarily
should contain all the trappings of the concept of reasonable opportunity.

7.1 The concept of reasonable opportunity essentially has three ingredients
i.e. (1) Communicating the allegations to the person against whom they are made
in precise and concise manner to enable him to respond; (ii) To give him
reasonable opportunity to respond to the allegation which may be a few days or
more depending upon the attending factual scenario; (ii1) Reply orally or in
writing if submitted by person concerned should be taken into consideration
before deciding on the question of seized mineral is sand or not and existence of a
valid ETP and that the quantity of sand is not more than the quantity mentioned in
the ETP.

8. After following the concept of reasonable opportunity gua the said three
aspects as explained above, the Collector will be well within his powers u/R.20(2)
0f2019 Rules to pass an order of penalty in terms of the contents of the table u/R.
20.

8.1 The fallout of above discussion is that an enquiry u/R. 20 (2) is necessary
in regard to the aforesaid three factors i.e. mineral being sand or not and whether
alleged offender holds valid ETP and the quantity being transported is more than
the quantity mentioned in the ETP or not. Such enquiry cannot be unilateral and
has to be subject to affording of reasonable opportunity in regard to these three
aspects.

9. Accordingly, this Court holds that concept of reasonable opportunity
contained in proviso placed at the end of R. 20(3) is squarely applicable gua Rule
20(2) of2019 Rules also.

10.  From the above factual matrix, it is evident that impugned order
Annexure-P/1 dated 27/7/2020 passed by respondent No.2-Collector, Guna has
been passed without affording reasonable opportunity of being heard in regard to
aforesaid three aspects.
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11.  Consequently, this Court is left with no option but to allow this petition
with following directions:-

(1) The impugned order Annexure-P/1 dated 27/7/2020
passed by Collector, Guna/respondent No.2 is quashed.

(2) Competent Authority, respondent No.2-Collector,
Guna, is at liberty to pass a fresh order after affording
reasonable opportunity to petitioner as explained
above.

(3) Nocost.

Petition allowed

I.L.R. [2021] M.P. 675 (DB)
WRIT PETITION

Before Mr. Justice Prakash Shrivastava & Mr. Justice Rajeev Kumar Dubey
WP No. 19818/2020 (Jabalpur) decided on 1 April, 2021

D.K. MISHRA ...Petitioner
Vs.
HON'BLE HIGH COURT OF M.P. & anr. ...Respondents

A. Civil Services (Pension) Rules, M.P, 1976, Rule 42 — Voluntary
Retirement — Withdrawal of Application — Held — A government servant who
elected for voluntary retirement can withdraw his election subsequently with
specific approval of authority and no absolute right given to employee but
discretion given to authority to consider circumstances of the case on
objective application of mind — Authority can deny permission to withdraw
the application for voluntary retirement by assigning appropriate reasons —
No error with impugned order — Petition dismissed. (Para8&9)

@. Rifaa dar (@er) g9, a3, 1976, A9 42 — Wres
daifigfca — smdeT g o1 — afifEiRa — e wwer 99 A
ﬁﬁwﬁmﬁq%ﬁmam%wwuﬁéﬂ%ﬁﬁﬁwaﬁﬁaﬁ$wu
JUAT G119 9199 of Gdhdl & adT HHARI &l $Ig e e T faan
T & U TS &, ARash &1 AT &xd g¢ uRRefe™l &l faar 4 |4
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2Q JATAET P 199 o B IFART A PR PR AT & — FE T AT A HIg
Ffe T8 — ArfadT @i |

B. Constitution — Article 226 — Judicial Review — Scope &
Jurisdiction — Held — While exercising power of judicial review under Article
226, Court does not exercise appellate power against impugned order —
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Judicial review is directed not against the decision but is confined to
examining the correctness of decision making process. (Para10)

g wiaerT — sgq@@s 226 — % Yafdale1 — faa
siferpRar — AafEiRa — sg=8< 226 @ 3idid =& gafdadiea o1 wfea
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Cases referred:

1987 (Supp) SCC 228, (2007) 1 MPHT 173 (DB), 1997 (2) MPLJ 665,
2013 (1) MPLJ 396, ILR 2009 MP 3072, 2016 SCC OnLine MP 5796, (1989) 2
SCC 505, (2006) 2 SCC 364, (2019) 4 SCC 500, (2013) 4 SCC 301.

Amit Seth, for the petitioner.
K.N. Fakhruddin, for the respondents.

ORDER

The Order of the Court was passed by :
PRAKASH SHRIVASTAVA, J. :- By this writ petition under Article 226 of the
Constitution of India, the petitioner has challenged the order dated 09.12.2020
whereby the petitioner's application for voluntary retirement has been accepted.
The petitioner is also aggrieved with the order dated 09.12.2020 whereby his
application for withdrawal of the application for voluntary retirement has been
rejected.

2. The case of the petitioner is that he was working as Dy. Registrar (M) and
had submitted the application dated 11.09.2020 under prescribed Form No.28 for
voluntary retirement w.e.f. 31.12.2020 under Rule 42 of the M.P. Civil Services
(Pension) Rules, 1976 (for short 'the Pension Rules'). After filing the application,
the petitioner realized that he is in need of continuation of his employment,
therefore, he had filed the application dated 12.10.2020 requesting for withdrawal
of his earlier application dated 11.09.2020 for voluntary retirement and also
seeking permission to continue in service up to the age of superannuation. Further
case of the petitioner is that till the submission of the application dated
12.10.2020, no decision was taken on the petitioner's earlier application dated
11.09.2020. By the impugned order, the petitioner's application for withdrawal of
application for voluntary retirement has been rejected and the petitioner's
application for voluntary retirement has been accepted and he has been retired
w.e.f. 31.12.2020 afternoon.

3. Learned counsel appearing for the petitioner submits that the petitioner
had submitted the application for withdrawal of the application for voluntary
retirement before the acceptance of the application for voluntary retirement,
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therefore, the respondents are not justified in rejecting the petitioner's application
for withdrawal of the application and accepting the application for voluntary
retirement. He also submits that no D.E. is pending and he has a good record,
which is reflected from his promotion as Assistant Registrar on 03.08.2019. He
also submits that in terms of the judgment of the Supreme Court in the matter of
Balram Gupta Vs. Union of India and another, reported in 1987 (Supp) SCC 228,
the petitioner has the absolute right to withdraw the application for voluntary
retirement before its acceptance. He has further placed reliance upon the
judgment of the Division Bench of this Court in the matter of Director General,
Employees' State Insurance Corporation and another Vs. Puroshottam Malani,
reported in (2007) 1 MPHT 173 (DB) in support of his submission that the
opportunity should have been given to the petitioner before rejection of the
application for withdrawal.

4. As against this, learned counsel for the respondents has submitted that in
terms of the Pension Rules, the petitioner has no absolute right of withdrawal of
application for voluntary retirement and justifiable reason exists for rejecting the
petitioner's prayer for withdrawal of the application for voluntary retirement. He
further submits that the Rule which has been considered by the Supreme Court in
the case of Balram Gupta (supra) is differently worded, therefore, the petitioner is
not entitled to the benefit of the said judgment.

5. We have heard the learned counsel for the parties and perused the record.
Rule 42 of the Pension Rules, which is relevant for the present controversy reads
asunder :

"42. Retirement on completion of [20/25 years]
qualifying service. - [(1) (a) Government servant may
retire at any time after completing 20 years qualifying
service, by giving a notice in form 28 to the appointing
authority at least one month before the date on which he
wishes to retire or on payment by him of pay and
allowances for the period of one month or for the period
by which the notice actually given by him falls short of
one month:

Provided that this sub-rule shall not apply to
the Government servants mentioned in brackets against
each of the following Department, until they have not
completed 25 years qualifying service :--

(a) Public Health & Family Welfare Department
(Medical, Paramedical & Technical Staff);

(b) Medical Education Department (Teaching
Staff, Paramedical & Technical staff):
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Provided further that such Government servant shall
not be allowed to retire from service without
prior permission in writing of the appointing
authority under the following circumstances:-

(i) Where the Government servant is under
suspension;

(ii) Where it is under consideration of the
appointing authority to institute disciplinary
action against the Government Servant:

Provided also that if the appointing authority has not
taken the decision under clause (ii) of the
second proviso, within six months from the
date of notice given by the Government servant
with regard to such disciplinary action it shall
be deemed that the appointing authority has
allowed to such Government servant to retire
from service on the date after expiry of the
period of six months. ]

(b) The appointing authority may in the public interest
require a Government servant to retire from service at any
time after he has completed 20 years qualifying service or
he attains the age of 50 years whichever is earlier with the
approval of the State Government by giving him three
months notice in Form 29:

Provided that such Government servant may be retired
forthwith and on such retirement forthwith and on such
retirement the Government servant shall be entitled to
claim a sum equivalent to the amount of his pay plus
allowances for the period of the notice at the same rate at
which he was drawing immediately before his retirement
or, for the period by which such notice falls short of three
months, as the case may be.

NOTE-1.- Before a Government servant service notice
of retirement under clause (a) above, he should satisfy
himself by means of a reference to the appointing authority
that he has in fact, completed [20 or 25 years] qualifying
service, as the case may be, for pension. Similarly, the
appointing authority, while giving notice of retirement to a
Government servant under clause (b), above, should also
satisfy itself, that the Government servant has, in fact
completed 20 years qualifying service or he attains the age
of 50 years.

LL.R.[2021]M.P.
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NOTE-2.- The period of notice of [one month or three
months] or the notice period which is short of [one month or
three months] as the case may be, shall be reckoned from
the date on which it is signed and put in communication
under registered post. Where the notice is served
personally, the period shall be reckoned from the date of
receipt thereof.

NOTE-3.-The Government servant, on submission of
an application shall be granted such leave during the period
ofnotice to which he is entitled according to rules:

Provided that no leave shall be granted beyond the
expiry of the period of notice.

NOTE-4.- The payment of pension for the period for
which pay and allowances have been paid to a Government
Servant in lieu of notice, shall be regulated by the provision
of sub-rule (2) ofrule 33 of these rules.

(2) A Government servant who has elected to retire under
clause (a) of sub-rule (1) and has given the necessary
intimation to that effect to the appointing authority, shall be
precluded from withdrawing his election subsequently
except with the specific approval of such authority on
consideration of the circumstances of the case to withdraw
the notice given by him:

Provided that the request for withdrawal shall be prior
to the intended date of his retirement.

(3) Where the notice of retirement has been served by
appointing authority on the Government servant, it may be
withdrawn, if so desired for adequate reasons, provided that
the Government servant concerned is agreeable.]"

0. Sub-rule (2) of Rule 42 makes it clear that a Government servant who had
elected for voluntary retirement can withdraw his election subsequently only with
the specific approval of the authority on consideration of the circumstances of the
case. The Division Bench of this Court in the matter of NARAYAN PRASAD RAM
RATAN KACHHWAHA Vs. DISTRICT AND SESSIONS JUDGE, RATLAM and
others, reportedin 1997 (2) MPLJ 665 has considered the effect of sub-rule (2) of
Rule 42 of the Pension Rules and has held that the notice of voluntary retirement
cannot be withdrawn as of right and the said Rule puts an embargo on the right of
the Government servant to do so. It has been further held that the exception gives
the discretion to the appointing authority to permit withdrawal of the notice of
voluntary retirement and such discretion is to be exercised "on consideration of
the circumstances of the case" on the objective application of mind. The Division
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Bench of this Court in the case of NARAYAN PRASAD RAM RATAN
KACHHWAHA (supra) has held that :

"11. Rule 42(2) further provides that a
Government servant who has elected to retire under this
rule and has given the necessary intimation to that
effect to the appointing authority, shall be precluded
from withdrawing his election subsequently except
with the specific approval of such authority on
consideration of the circumstances of the case to
withdraw the notice given by him. Thus the notice of
voluntary retirement cannot be withdrawn as of right.
The rule puts an embargo on the right of the Government
servant to do so. Then it carves out an exception. That
exception gives a discretion to the appointing authority
to permit withdrawal of the notice of voluntary
retirement. That discretion is to be exercised "on
consideration of the circumstances of the case". The
appointing authority has to apply his mind objectively
and take into account the facts and circumstances of the
case. The discretion must be exercised rationally and
reasonably as laid down by the Supreme Court in
Balram Gupta's case (supra) while dealing with similar
rule in Central Civil Services (Pension) Rules, 1972.
On the facts of that case the Supreme Court found that
there was no valid reason for withholding the
withdrawal. But in the present case the appropriate
reasons have been given for refusing the withdrawal."

7. Learned counsel for the petitioner has placed reliance upon the judgment
of the Supreme Court in the matter of Balram Gupta (supra) but in that case Rule
48-A of the Central Civil Services (Pension) Rules, 1972 was under consideration,
which is differently worded. The Division Bench of this Court in the matter of
NARAYAN PRASAD RAM RATAN KACHHWAHA (supra) has affirmed the
judgment of the Single Bench wherein the learned Single Judge had found the
judgment in the case of Balram Gupta (supra) to be distinguishable. The
judgment in the matter of NARAYAN PRASAD RAM RATAN KACHHWAHA
(supra) has been subsequently followed by the different Benches of this Court in
the matter of S.S.NAFDE Vs STATE OF M.P. & ors., 2013 (1) MPLJ 396, in the
matter of RUKSANA BEGUM SIDDIQUI Vs. STATE OF M.P. & ors., ILR 2009
MP 3072 and in the matter of Brajkishore Khare Vs. State of M.P. & Others, 2016
SCC OnLine MP 5796.
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8. Thus, under Rule 42 of the M.P. Civil Services (Pension) Rules, 1976, a
Government servant who had elected for voluntary retirement can withdraw his
election subsequently with the specific approval of the authority and no absolute
right exists in favour of such Government servant but the discretion given to the
authority under Rule 42(2) is to be exercised "on consideration of the
circumstances of the case" and on the objective application of mind. Hence, the
authority can deny the permission to withdraw the application for voluntary
retirement by assigning appropriate reasons.

9. The Rule 42(2) requires the competent authority to consider the
circumstances of the case while deciding the prayer for withdrawal of the
application for voluntary retirement. The reply filed by the respondents reveals
that the petitioner had sought the retirement on the ground of personal difficulty
and health problems. Annexure R/4 was the application submitted by the
petitioner at one point of time mentioning that he was suffering from ophthalmic
problem due to dull/low vision. The reply of the respondents also reveals that the
petitioner was not sincere towards his duty and was avoiding to take additional
burden and work. The Administrative Judge of the Gwalior Bench had also made
observation against the petitioner that he is a shirker and had become a liability to
the institution and seems to be a deadwood. The reply reflects that while
considering the prayer for withdrawal of the application for voluntary retirement,
the service record of the petitioner was looked into and thereafter a decision was
taken to reject the application for withdrawal of voluntary retirement application.

10. It is settled position in law that while exercising the power of judicial
review under Article 226 of the Constitution of India, this Court does not exercise
the appellate power as against the decision impugned. The judicial review is
directed not against the decision but is confined to examining the correctness of
decision making process. The Supreme Court in the matter of State of U.P. v.
Maharaja Dharmander Prasad Singh, (1989) 2 SCC 505 has held as under :

"60. However, judicial review under Article 226 cannot
be converted into an appeal. Judicial review is directed,

not against the decision, but is confined to the
examination of the decision-making process. In Chief
Constable of the North Wales Police v. Evans [(1982) 1

WLR 1155 : (1982) 3 All ER HL 141] refers to the
merits-legality distinction in judicial review. Lord
Hailsham said:

"The purpose of judicial review is to
ensure that the individual receives fair
treatment, and not to ensure that the
authority, after according fair treatment,
reaches on a matter which it is
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authorised by law to decide for itself a
conclusion which is correct in the eyes
ofthe court."

61. Lord Brightman observed:

"... Judicial review, as the words imply,
is not an appeal from a decision, but a
review of the manner in which the
decision was made ..."

And held that it would be an error to think:

"... that the court sits in judgment not
only on the correctness of the decision-
making process but also on the
correctness of the decision itself."

The scope of judicial review has been reiterated by the Supreme Court in
the subsequent judgment also in the matter of Union of India v. Flight Cadet
Ashish Rai, (2006) 2 SCC 364. The Hon'ble Supreme Court has expressed that
there should be judicial restraint while making judicial review in administrative
matters and has enumerated the principles in this regard. In the matter of
Sarvepalli Ramaiah v. District Collector, Chittoor, (2019) 4 SCC 500, it has been
held that administrative decisions are subject to judicial review under Article 226
of the Constitution, only on grounds of perversity, patent illegality, irrationality,
want of power to take the decision and procedural irregularity. In the matter of
Nirmala J. Jhala v. State of Gujarat, (2013) 4 SCC 301, it is held that the judicial
review is not akin to adjudication on merits by re-appreciating the evidence as an
appellate authority.

Having regard to the aforesaid scope of judicial review also, no case is
made out for interfering in the impugned order.

I1. So far as the judgment in the matter of Director General, Employees' State
Insurance Corporation (supra) relied upon by the counsel for the petitioner is
concerned, in that case the prayer for withdrawal of the application was rejected
on the ground that the appellant therein had not indicated his reason for
withdrawal, therefore, the issue of opportunity of hearing to disclose the reason
came up but that is not so in the present case. Hence, the judgment in the case of
Director General, Employees' State Insurance Corporation (supra) is distinguishable
on its own facts.

12. In view of the above analysis, we are of the opinion that the impugned
order rejecting the prayer for withdrawal of the application for voluntary
retirement (Annexure P/8) and the impugned order dated 09.12.2020 (Annexure
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P/1) accepting the application for voluntary retirement do not suffer from any
error. Hence, no case for interference is made out.

13. The writ petition is accordingly dismissed.

Petition dismissed
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ORDER

The Order of the Court was passed by
PRAKASH SHRIVASTAVA, J. :- This writ petition under Article 226/227 of the
Constitution of India has been filed by the petitioner aggrieved with the order of
the Additional Collector dated 25.01.2021 under Section 14 of the Securitisation
and Reconstruction of Financial Assets and Enforcement of Security Interest Act,
2002 (for short 'the Act') directing the Tehsildar to ensure delivery of possession
of'the mortgaged property to the respondent-Bank.

2. Learned counsel for the respondent No.3/Bank has raised the preliminary
objection that against such an order the petitioner has remedy of filing an appeal
under Section 17 of the Act. He has placed reliance upon certain judgments in
support of his submission.

3. The submission of learned counsel for the petitioner is that the remedy of
appeal is not available against the order passed under Section 14 of the Act and
that in terms of sub-section (3) of Section 14 of the Act, the order under Section 14
is final and it cannot be challenged in any court except in the High Court under
Article 226 of the Constitution of India.

4. We have heard the learned counsel for the parties and perused the record.

5. Section 17 of the Act provides for remedy of appeal and reads as under :-

""17. Application against measures to recover secured debts —(1)
Any person (including borrower), aggrieved by any of the measures
referred to in sub-section (4) of Section 13 taken by the secured creditor
or his authorized officer under this Chapter, [may make an application
along with such fee, as may be prescribed] to the Debts Recovery
Tribunal having jurisdiction in the matter within forty-five days from the
date on which such measure had been taken:"

A bare perusal of above provision indicates that remedy of appeal is
available against any of the measures referred to under Section 13 (4). Section
13(4) reads as under :-

""13. Enforcement of security interest.-

D XXX XXX XXX
2) XXX XXX XXX
3) XXX XXX XXX

“4) In case the borrower fails to discharge his liability in full
within the period specified in sub-section (2), the secured
creditor may take recourse to one or more of the following
measures to recover his secured debt, namely:-
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(a) take possession of the secured assets of the
borrower including the right to transfer by way
of lease, assignment or sale for realising the
secured asset;

(b) take over the management of the business of
the borrower including the right to transfer by
way of lease, assignment or sale for realising
the secured asset:

Provided that the right to transfer by way
of lease, assignment or sale shall be exercised
only where the substantial part of the business
of'the borrower is held as security for the debt:

Provided further that where the management
of whole, of the business or part of the business
is severable, the secured creditor shall take
over the management of such business of the
borrower which is relatable to the security or
the debt;

(c) against any person (hereafter referred to as the
manager), to manage the secured assets, the
possession of which has been taken over by the
secured creditor;

(d) require at any time by notice in writing, any
person who has acquired any of the secured
assets from the borrower and from whom any
money is due or may become due to the
borrower, to pay the secured creditor, so much
of the money as is sufficient to pay the secured
debt."

Section 13(4) of the Act permits the secured creditor to take recourse to
measures prescribed therein to recover the secured debt. One such measure is to
take possession of the secured asset. Section 14 of the Act gives remedy to the
secured creditor to approach the District Magistrate when possession of any
secured asset is required to be taken and it further empowers the District
Magistrate to take possession of such secured asset. Hence it is clear that action
taken by the District Magistrate is in furtherance of the provision contained under
Section 13(4).

6. Under Section 17 any person aggrieved by any of the measures referred to
in sub-section (4) of Section 13 taken by the secured creditor or his authorized
officer can file appeal to DRT. Under sub-section (2) of Section 17, the Debts
Recovery Tribunal can consider whether any of the measures referred to in sub-
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section (4) of section 13 taken by the secured creditor for enforcement of security
are in accordance with the provisions of the Act and the rules. In terms of Section
17 (3), if the Debts Recovery Tribunal finds that any of the measures referred to in
sub-section (4) of section 13, taken by the secured creditor are not in accordance
with the provisions of this Act and the rules made thereunder, and require
restoration of the management or restoration of possession, of the secured assets
to the borrower or other aggrieved person, it can pass appropriate order for
restoration of management or possession.

7. Section 17 provides for remedy before the Tribunal against any measure to
recover secured debt. Under Section 17 any aggrieved person can approach the
Tribunal against any measure referred in Section 13(4) and taken under Chapter
IIT of the Act. Securing possession is one of the measure provided under Section
14 of the Act which also falls in Chapter III. Scheme of the Act makes it clear that
DRT has jurisdiction to interfere with the action taken by the secured creditor after
the stage contemplated under Section 13(4) in respect of any measure referred
therein. Section 13(4)(a) provides for taking over the possession of secured asset
by the secured creditor and Section 14 is one of the mode of taking over the
possession of secured asset. Action under Section 14 of the Act constitutes an
action taken after the stage of Section 13(4), therefore, against such an action
remedy of appeal under Section 17 is available.

8. The Supreme Court considering Sections 13, 14 and 17 of the Act in the
matter of Kanaiyalal Lalchand Sachdev and others Vs. State of Maharashtra and
others, (2011) 2 SCC 782 has held that the action under Section 14 of the Act
constitutes an action taken after the stage of Section 13(4) and, therefore, same
would fall within the ambit of Section 17(1) of the Act, therefore, the Act
contemplates an efficacious remedy for borrower or any person affected by an
action taken under Section 13(4) of the Act by providing for an appeal before the
DRT. In that case, the order under Section 14 of the Act was passed by the Chief
Metropolitan Magistrate and the High Court had dismissed the petition on the
ground that alternative remedy was available under Section 17 of the Act. The
Hon'ble Supreme Court has upheld the order of the High Court by holding that :

"21. In Indian Overseas Bank & Anr. Vs. Ashok Saw Mill4,
the main question which fell for determination was whether the
DRT would have jurisdiction to consider and adjudicate post
Section 13(4) events or whether its scope in terms of Section 17
of the Act will be confined to the stage contemplated under
Section 13(4) of the Act? On an examination of the provisions
contained in Chapter I1I of the Act, in particular Sections 13 and
17, this Court, held as under :(SCC pp. 375-76, paras 35-36 &
39)
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"35. In order to prevent misuse of such wide
powers and to prevent prejudice being caused to a
borrower on account of an error on the part of the
banks or financial institutions, certain checks and
balances have been introduced in Section 17 which
allow any person, including the borrower, aggrieved
by any of the measures referred to in sub-section
(4) of Section 13 taken by the secured creditor, to
make an application to the DRT having jurisdiction
in the matter within 45 days from the date of such
measures having taken for the reliefs indicated in
sub- section (3) thereof.

36. The intention of the legislature is, therefore,
clear that while the banks and financial institutions
have been vested with stringent powers for recovery
of their dues, safeguards have also been provided
for rectifying any error or wrongful use of such
powers by vesting the DRT with authority after
conducting an adjudication into the matter to
declare any such action invalid and also to restore
possession even though possession may have been
made over to the transferee.

& 3k ok

39. We are unable to agree with or accept the
submissions made on behalf of the appellants that
the DRT had no jurisdiction to interfere with the
action taken by the secured creditor after the stage
contemplated under Section 13(4) of the Act. On
the other hand, the law is otherwise and it
contemplates that the action taken by a secured
creditor in terms of Section 13(4) is open to
scrutiny and cannot only be set aside but even the
status quo ante can be restored by the DRT."

(Emphasis supplied by us)

22. We are in respectful agreement with the above enunciation
of'law on the point. It is manifest that an action under Section 14
of the Act constitutes an action taken after the stage of Section
13(4), and therefore, the same would fall within the ambit of
Section 17(1) of the Act. Thus, the Act itself contemplates an
efficacious remedy for the borrower or any person affected by
an action under Section 13(4) of the Act, by providing for an
appeal before the DRT. "
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9. The similar issue came up before the Supreme Court in the matter of
Authorized Olfficer, State Bank of Travancore and another vs. Mathew K.C., 2018
SCC OnLine 55 in reference to challenge to the proceedings under Section 13(4)
of'the Act and the Supreme Court held that :

"4, The SARFAESI Act is a complete code by
itself, providing for expeditious recovery of dues
arising out of loans granted by financial institutions, the
remedy of appeal by the aggrieved under Section 17
before the Debt Recovery Tribunal, followed by a right
to appeal before the Appellate Tribunal under Section
18. The High Court ought not to have entertained the
writ petition in view of the adequate alternate statutory
remedies available to the Respondent. The interim
order was passed on the very first date, without an
opportunity to the Appellant to file a reply. Reliance
was placed on United Bank of India V. Satyawati
Tandon, 2010 (8) SCC 110, and General Manager, Sri
Siddeshwara Cooperative Bank Limited V. lkbal,
(2013) 10 SCC 83. The writ petition ought to have been
dismissed at the threshold on the ground of maintainability.
The Division Bench erred in declining to interfere with
the same."

10. In the matter of Standard Chartered Bank vs. V. Noble Kumar and
others, 2014 (1) MPLJ 396, the Supreme Court has held that :

"30. The "appeal" under Section 17 is available to the
borrower against any measure taken under section
13(4). Taking possession of the secured asset is only
one of the measures that can be taken by the secured
creditor. Depending upon the nature of the secured
asset and the terms and conditions of the security
agreement, measures other than taking the possession
of the secured asset are possible under section 13(4).
Alienating the asset either by lease or sale etc. and
appointing a person to manage the secured asset are
some of those possible measures. On the other hand,
section 14 authorises the Magistrate only to take
possession of the property and forward the asset along
with the connected documents to the borrower.
Therefore, the borrower is always entitled to prefer an
"appeal" under section 17 after the possession of the
secured asset is handed over to the secured creditor.
Section 13(4)(a) declares that the secured creditor may
take possession of the secured assets. It does not
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specify whether such a possession is to be obtained
directly by the secured creditor or by resorting to the
procedure under section 14. We are of the opinion that
by whatever manner the secured creditor obtains
possession either through the process contemplated
under section 14 or without resorting to such a process
obtaining of the possession of a secured asset is always
a measure against which a remedy under section 17 is
available."

11. The Division Bench of this Court also in the matter of Aditya Birla
Finance Limited Vs. Carnet Elias Fernandes Vemalayam, 2019(1) MPLJ 471 has
held that :

"3. Though the learned Single Bench has held
that there is no alternative remedy against an order
passed by the District Magistrate under Section 14 of
the Act, but, a Division Bench of this Court in W.P.
No.19028/2017, Sunil Garg vs. Bank of Baroda and
others decided on 16-4-2018 [2018(3) M.P.L.J. 615]
has held that remedy of an aggrieved person against an
order passed by the District Magistrate is before the
Debts Recovery Tribunal under Section 17 of the Act.
Therefore, such finding of the learned Single Bench
cannot be sustained."

12.  The Division Bench of this Court in the matter of Sunil Garg Vs. Bank of
Baroda and others in W.P. No.19028/2017 vide order dated 16.04.2018 has
considered the issue of availability of alternative remedy against the order under
Section 14 of the Actand has held that :

"08. The invocation of jurisdiction of the District
Magistrate under Section 14 of the Act is one of the
modes available to the secured creditor to take possession
of the secured assets. Therefore, when the District
Magistrate under Section 14 of the Act hands over
possession to the secured creditor, it is possession as is
contemplated under sub-section (4) of Section 13 of the
Act. Therefore, for an aggrieved person against an
action taken by the secured creditor either under sub-
section (4) of Section 13 or under Section 14 of the Act,
the remedy is by way of an application under Section 17
of'the Act before the Tribunal.
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09. In G.P. Ispat's case (supra), the attention of the
Chhattisgarh High Court was not drawn to the earlier
judgment of the Supreme Court in Transcore's case
(supra). Therefore, we are unable to agree with the
reasoning recorded given in G.P. Ispat's case (supra).
The Full Bench of Allahabad High Court in N.C.M.L.
case (supra) has examined the judgment of Supreme
Court in Transcore's case (supra) and held that the said
judgment deal with the right of secured creditor to take
possession under Section 13 (4) of the Act. Therefore,
the same was found not applicable to hold that an order
passed by the District Magistrate to take possession
under Section 14 of the Act can be challenged by way of
an application under Section 17 of the Act. The relevant
extract from the judgment in the case of N.C.M.L.
reads asunder :-

'"19.3. The judgment in Transcore (supra), as
quoted above, needs to be read in the light of
the question that fell for consideration. The
question in short was whether taking possession
contemplated under Section 13 (4) comprehends
the power to take actual possession. While
dealing with this question, the Supreme Court
considered the relevant Rules which prescribe
the procedure for taking over possession of
secured assets. The Supreme Court did not
consider the question whether an application
under Section 17(1) of the Act could be filed
even before the measures/ possession are/is
taken as contemplated under sub-section 4 of
Section 13. In other words, the Supreme Court
did not consider the question whether an
application under Section 17(1) of the Act is
maintainable before the measures, such as
taking possession as provided for under
Section 13(4) (a) is available. A notice under
Rule 8 of the Rules, as prescribed with Appendix
IV is required to be given to the borrower who
has failed to repay the amount informing him
and the public that the bank has taken
possession of the property under subsection (4)
of Section 13, read with Rule 9 of the Rules."

We are unable to agree with the Full Bench
judgment of Allahabad High Court in N.C.M.L.'s case



[.L.R.[2021]M.P. Madan Mohan Shrivastava Vs. Addl. Distt. Magistrate (S) Bhopal (DB) 691

(supra), as when the secured creditor invokes jurisdiction
of the District Magistrate, it is, in fact, invoking right to
take possession under Section 13 (4) of the Act itself.

10. The reliance on the judgment of Supreme Court in
Standard Chartered Bank. Vs. V. Noble Kumar and
others reported as (2013) 9 SCC 620 again does not
advance the argument raised by the petitioner. In Noble
Kumar's case (supra), the High Court in the order
under appeal held that when the creditor faces
resistance to take possession of the secured assets only
then the creditor could resort to the procedure under
Section 14 of the Act. The argument raised was that
action to take possession under Section 13(4) or
Section 14 of the Act are alternate procedures. The
Supreme Court set aside the finding recorded and held
asunder :-

""20. In every case where the objections raised
by the borrower are rejected by the secured
creditor, the secured creditor is entitled to take
possession of the secured assets. In our
opinion, such action-having regard to the
object and scheme of the Act - could be taken
directly by the secured creditor. However,
visualising the possibility of resistance for
such action, Parliament under Section 14 also
provided for seeking the assistance of the
judicial power of the State for obtaining
possession of the secured asset, in those cases
where the secured creditor seeks it.

21. Under the scheme of Section 14, a secured
creditor who desires to seek the assistance of
the State's coercive power for obtaining possession
of the secured asset is required to make a
request in writing to the Chief Metropolitan
Magistrate or District Magistrate within whose
jurisdiction, secured asset is located praying
that the secured asset and other documents
relating thereto may be taken possession
thereof. The language of Section 14 originally
enacted purportedly obliged the Magistrate
receiving a request under Section 14 to take
possession of the secured asset and documents,
if any, related thereto in terms of the request



692 Madan Mohan Shrivastava Vs. Addl. Distt. Magistrate (S) Bhopal (DB) I.L.R.[2021]M.P.

received by him without any further scrutiny of
the matter.

26. It is in the above-mentioned background of
the legal frame of Sections 13 and 14, we are
required to examine the correctness of the
conclusions recorded by the High Court.
Having regard to the scheme of Sections 13 and
14 and the object of the enactment, we do not
see any warrant to record the conclusion that it
is only after making an unsuccessful attempt to
take possession of the secured asset, a secured
creditor can approach the Magistrate. No doubt
that a secured creditor may initially resort to
the procedure under Section 13(4) and on
facing resistance, he may still approach the
Magistrate under Section 14. But, it is not
mandatory for the secured creditor to make
attempt to obtain possession on his own before
approaching the Magistrate under Section 14.
The submission that such a construction would
deprive the borrower of a remedy under section
17 is rooted in a misconception of the scope of
Section 17.

27. The "appeal" under Section 17 is available
to the borrower against any measure taken
under Section 13(4). Taking possession of the
secured asset is only one of the measures that
can be taken by the secured creditor. Depending
upon the nature of the secured asset and the
terms and conditions of the security agreement,
measures other than taking the possession of
the secured asset are possible under Section
13(4). Alienating the asset either by lease or
sale etc. and appointing a person to manage the
secured asset are some of those possible
measures. On the other hand, Section 14
authorises the Magistrate only to take
possession of the property and forward the
asset along with the connected documents to
the borrower (sic the secured creditor).
Therefore, the borrower is always entitled to
prefer an "appeal" under Section 17 after the
possession of the secured asset is handed over
to the secured creditor. Section 13(4)(a) declares
that the secured creditor may take possession
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of the secured assets. It does not specify
whether such a possession is to be obtained
directly by the secured creditor or by resorting
to the procedure under Section 14. We are of
the opinion that by whatever manner the
secured creditor obtains possession either
through the process contemplated under
section 14 or without resorting to such a
process obtaining of the possession of a
secured asset is always a measure against
which aremedy under Section 17 is available."

11. The finding of the Chhatisgarh High Court and
Allahabad High Court that the remedy of the borrower
is after taking actual possession of the secured assets, is
based upon an observation in Para 27 of the judgment in
Noble Kumar's case (supra). But, in our view, the
Supreme Court declined the right to seek remedy under
Section 17 of the Act to the borrower for the reason that
the borrower stalled the proceedings for a period of
almost four years. The Court in fact held that the
borrower would have a right to prefer an appeal under
Section 17 of the Act raising objections regarding
legality of the decision of the Magistrate. The relevant
extract of the judgment reads as under :-

""40. In view of our conclusion on the scope of
Section 17 recorded earlier it would normally
have been open to the respondent to prefer an
appeal under Section 17 raising objections
regarding legality of the decision of the
Magistrate to deprive the respondent of the
possession of the secured asset. But in view of
the fact that the respondent chose to challenge
the decision of the magistrate by invoking the
jurisdiction of the High Court under Article
226 of the Constitution and in view of the fact
that the respondent does not have any
substantive objection as can be discerned from
the record, we make it clear that the respondent
in the instant case would not be entitled to avail
the remedy under Section 17 as the respondent
stalled the proceedings for a period of almost 4
years. It is worthwhile remembering that the
respondent did not even choose to raise any
objections to the demand issued under Section
13(2) of the Act. However, we make it clear
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that it is always open to the respondent to seek
restoration of his property by complying with
sub-Section 8 of Section 13 of the Act."

12. We may notice that the judgment in Transcore's
case (supra) has been quoted with approval in a recent
judgment of Supreme Court in Civil Appeal Nos.
2928-2930 of 2018 (ITC Limited Vs. Blue Coast
Hotels Ltd. and others) decided on 19.3.2018. The
relevant extract from the judgment reads as under :-

"30. Moreover, this provision provides for
communication of the reasons for not
accepting the representation/objection and the
requirement to furnish reasons for the same.
A provision which requires reasons to be
furnished must be considered as mandatory.
Such a provision is an integral part of the duty
to act fairly and reasonably and not fancifully.
We are not prepared in such circumstances to
interpret the silence of the Parliament in not
providing for any consequence for non-
compliance with a duty to furnish reasons. The
provision must nonetheless be treated as
'mandatory".

We agree with the view of this Court in this
regard in Mardia Chemicals Ltd. v. Union of
India, (2004) 4 SCC 311, Transcore v. Union
of India, (2008) 1 SCC 125 and Keshavlal
Khemchand & Sons (P) Ltd. vs. Union of
India, (2015)4 SCC 770."

13. A Division Bench of this Court in the case of
India Sem Asset Reconstruction Co. Ltd. Vs. State
of M.P. and others - Writ Appeal Nos.489/2016
(Indore Bench) decided on 21.12.2017 has held that
there is effective remedy to approach the Tribunal
under section 17 of the Act in respect of an order passed
under Section 14 of the Act. It was held that an order
under Section 14 of the Act could be challenged before
the Tribunal under Section 17 of the Act. The relevant
extract from the judgment reads as under :-

""22. On due consideration of the aforesaid and
the law laid down by the Five Judges Bench of
this court in the case of Jabalpur Bus
Operators Association & Others Vs. State of
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M.P. & Another, 2003 (1) MPLJ 513, so also
the fact that judgment of United Bank of
India, Jagdish Singh V/s. Heeralal & Others,
(2014) 4 SCC 479, were not considered while
upholding the view taken in the matter of M/s.
Ambika Solvex Ltd. Vs. State Bank of India
and others, (2016) SCC Online MP 5772, we
are more incline to follow the earlier judgment
of the Hon'ble Supreme Court where the
question of maintainability of writ petition has
been considered in great detail, we find that the
appellant has an effective alternative remedy to
approach the Debt Recovery Tribunal under
Section 17 of the SARFAESI Act, the writ
appeal filed by the appellant has no merit and is
accordingly, dismissed with a liberty to the
appellant to avail the remedy of appeal under
Section 17 of the SARFAESI Act, in accordance
with law."

13. In the matter of Sunil Garg (supra), it has been further held that:

"15.  Inrespect of an argument that the order passed by the District
Magistrate or the Chief Metropolitan Magistrate, or any other officer
authorized by them cannot be called in question in any Court or before
any authority is again not tenable. Such provision excludes the
jurisdiction of the Civil Court but not of the Tribunal, who has been
conferred the jurisdiction to entertain an application under Section 17 of
the Act. It is well settled principle of interpretation of statutes that there
has to be conjoint and harmonious construction of the various provisions
of a Statute. Keeping in view the said principle, if the provision of
Sections 13 (4) and 14 (3) and Section 17 of the Act are read together, it is
clear that bar under sub-section (3) of Section 14 is not in respect of the
remedy before the Tribunal in terms of Section 17 of the Act.

16. In view of the above, the impugned order passed by the Tribunal
is set aside, as it has the jurisdiction to decide an application under
Section 17 of the Act. Therefore, the Tribunal is directed to decide an
application under Section 17 of the Act on merits in accordance with law.
It shall be open to the petitioner to seek an interim order from the
Tribunal itself, if so advised. It is also clarified that it shall be open to an
aggrieved person to seek exclusion of time in filing of an application
before the Tribunal in view of the time spent before this Court in writ
petition where the question of maintainability of alternative remedy was
pending."
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Thus, in Sunil Garg (supra) it has also been settled that bar under Section
14(3) does not affect the remedy before the Tribunal under Section 17 of the Act.

14. The another Division Bench of this Court in the matter of Shrikant Jain vs.
Additional District Magistrate (North) Bhopal by order dated 10.12.2018 in W.P.
No0.28096/2018 has re-examined the position and has held as under :

"8. The invocation of jurisdiction of the District Magistrate under
Section 14 of the Act is one of the modes available to the secured creditor
to take possession of the secured assets. Therefore, when the District
Magistrate under Section 14 of the Act hands over possession to the
secured creditor, it is possession as is contemplated under sub-section
(4) of Section 13 of the Act. Therefore, for an aggrieved person against
an action taken by the secured creditor either under sub-section (4) of
Section 13 or under Section 14 of the Act, the remedy is by way of an
application under Section 17 of the Act before the Tribunal.

9. The Division Bench of this court in the case of Sunil Garg Vs.
Bank of Baroda & others, W.P.N0.19028/2017, decided on 16-04-
2018 examined the validity of the order passed by the Debt Recovery
Tribunal in the proceedings under Section 17 of the SARFAESI Act,
whereby the application was dismissed on the ground that the same is
not maintainable till the actual possession is taken. The Division Bench
referring the various judgments of the Apex Court held that the appeal
under section 17 of the SARFAESI Act would be maintainable against
the order passed under Section 14 of the of the SARFAESI Act.

10. In arecent judgment passed by the Supreme Court in the case of
Authorized Officer, State Bank of Travancore and another Vs.
Mathew K.C. (2018)3 SCC 85, considering a case under SARFAESI
Act, held that discretionary jurisdiction under Article 226 is not
absolute but has to be exercised judiciously in given facts of a case
and in accordance with law. Normally a writ petition under Article
226 ought not to be entertained if alternative statutory remedies are
available, except in cases falling within the well-defined exceptions.
Relevant para-16 is reproduced below:

"16. The writ petition ought not to have been entertained
and the interim order granted for the mere asking
without assigning special reasons, and that too without
even granting opportunity to the appellant to contest
the maintainability of the writ petition and failure to
notice the subsequent developments in the interregnum.
The opinion of the Division Bench that the counter-
affidavit having subsequently been filed, stay/
modification could be sought of the interim order
cannot be considered sufficient jurisdiction to have
declinedinterference.”
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11. In view of the aforesaid enunciation of law, the present petition
is not maintainable as alternative and efficacious remedy is available
against the impugned order passed under Section 14 of the SARFAESI
Act."

15. The same is the view also taken by Punjab and Haryana High Court in the
matter of United Automobiles Railway Road Vs. Authorised Olfficer, Indian
Overseas Bank, Assets Recovery Department, 2011 Legal Eagle (P&H) ESR
5272.

16. Learned counsel for the petitioner has placed reliance upon the
judgments of the Single Bench of this Court in the matter of M/s Sri. Ambika
Solvex Ltd. Vs. State Bank of India and others, dated 16" December, 2015 reported
in 2015 SCC OnLine MP7053; Smt. Meera Gupta and another Vs. M/s Anurudh
Builders & Developers, dated 5" May, 2015, reported in 2015 SCC OnLine MP
611; and M/s Vardhman Solvent Extraction Industries Ltd. Thru. Mr. Mahesh
Paliwal Vs. The State of Madhya Pradesh, dated 4" November, 2016, reported in
2016 SCC OnLine MP 7436 but these are the orders passed by the learned Single
Judge, therefore, the petitioner is not entitled to the benefits of these orders in
view of the Division Bench judgment in the case of Sunil Garg (supra). Counsel
for the petitioner has also placed reliance upon the judgment of the Supreme Court
in the matter of Harshad Govardhan Sondagar vs. International Assets
Reconstruction Company Limited and Others (2014) 6 SCC 1 wherein taking
note of Section 14 (3) of the Act, the Hon'ble Supreme Court has held that the
finality has been attached to the decision under Section 14 as it cannot be
challenged before any court or any authority but that will not exclude the
jurisdiction of the High Court under Article 226/227 of the Constitution of India.
In that judgment, the Hon'ble Supreme Court has not expressed any opinion if the
jurisdiction of the Tribunal/DRT is also excluded under sub-section (3) of Section
17 of the Act. The Division Bench of this Court in the case of Sunil Garg (supra)
has already expressed that the provision excludes the jurisdiction of the civil court
and not the Tribunal which has been conferred with the jurisdiction to entertain
the application under Section 17 of the Act.

17.  Hence, it is clear that against the order passed under Section 14 of the
Act, aggrieved person has an alternative effacious (sic : efficacious) remedy
available before the Tribunal under Section 17 of the Act.

18. The record further reflects that the co-borrower/respondent No.6 has
already approached the DRT by filing an appeal against the impugned order by
invoking the provisions of Section 17 of the Act.

19. In view of the above, we are of the opinion that since against the impugned
order, the petitioner has alternative effacious (sic : efficacious) remedy of appeal
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before the Tribunal under Section 17 of the Act, therefore, no case for interference
atthis stage is made out.

20. The writ petition is accordingly dismissed, however with liberty to the
petitioner to avail the remedy of appeal.

Petition dismissed

I.LL.R. [2021] M.P. 698 (DB)
WRIT PETITION
Before Mr. Justice Mohammad Rafiq, Chief Justice
& Mr. Justice Atul Sreedharan
WP No. 8914/2020 (Jabalpur) order passed on 19 April, 2021

INREFERENCE (SUOMOTU) ...Petitioner
Vs.
UNION OF INDIA & ors. ...Respondents

(Alongwith WP Nos. 8696/2020, 14805/2020,
20889/2020, 2513/2021 & 8753/2021)

A. Constitution — Article 21 — Covid 19 Pandemic — Right to Life —
Right to Health — Held — Right to health forms an integral component of right
to life enshrined under Article 21 — Right to health can be secured to citizens
only if State provides adequate measures for their treatment, healthcare and
takes their care by protecting them from calamities like Corona Virus —
Health has its own prerequisites of social justice and equality and it should be
accessible to all — It is obligation of State to access to health facilities to
citizens inflicted with disease of Corona Virus with life saving means and
drugs — Directions issued to Central and State Government regarding
infrastructure, medical care and treatment of Covid 19 patients.
(Paras 14, 25, 27 & 28)

@. HIaErT — agee T 21 — Blfds—19 FEMR — WflaT &7 SiferHIv —
w@reey o1 SifereR — APEiRT — w@Red &1 AR, JIJWT 21 & IAawd
gfussifa, sfiaq @ afrer &1 af= sir e svar 2 — TmR&T & fag
eI &I IARSR ddd dd YHREd fHa1 o &l @ 99 I, I9a SUAR,
e ¥4l 2 YA« SUR YSH SRl @ 9201 SRIAT arRd sl faufeaan 4
ITD! YREAT HRA Y IAdT LM @Al © — R B Ul W@ $I yaivany
IS T U9 FAdT 31 @ 3R 98 91 &) uga 4 i+ a1y — I8 a9 &)
AT B & SIRMAT IR 31 1R 9 7Ra TR &1 Sfia+ k& |l e
qardl & A1 Wreey gaemsil $1 wdr 8 — @u¥adl, fafecar gar e
PIfds—19 WU & IUAR & FIT H g Ud U WPR &l e I fHd
|
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B. Constitution — Article 21, Epidemic Diseases Act (3 0of 1897) and
Disaster Management Act (53 of 2005) — Right to Life — Right to Health — Duty
of State — Held — Apex Court concluded that obligation to provide medical
care is an obligation of welfare State — Primary duty of State is to “provide all
facilities to make right of a citizen to secure his health meaningful” — Health,
besides being a fundamental right, is a basic human right which no popular
government can afford to negate — Efforts made by State Government
should also reflect on ground can benefit thereof should reach common man,
thus State needs to work hard towards that aim and goal — For said purpose,
State Government can even invoke the Epidemic Diseases Act, 1897 and
Disaster Management Act, 2005. (Paras 18, 23,24 & 25)

. TiaerT — srgeeT 21, 98N SIfEfIT (1897 &7 3) ¥q 39T
g SIfEf-1a4 (2005 &7 53) — SflaT &7 SfEBIY — €@Ived BT BN — I
&1 pdg — IffEiRa — gaf=a ArETaa A3 fFrefa fear fe fafecar Qar
YGIH B I 91EUdl, HATVTHBRI ST B U q1Ehdl 8 — 15T bl Yrafie
P “ANRE $ IUGT WY GRIAd 3 @ ISR &1 refquf g9 27
g+l ey Sude sRET & — WA, U Javd AR s & fakad @
Hiferd aFateR 8 g B AT GRBR THRAT A8 g8 H) dbdl —
oY WRPR gRT fhd T 9I™, erTad iR gfafafaa 81 arfee iR saar am
T OIF & Ug a1 a1y, 31d:, T &l S & U9 Iqa ¥ DI AN HfeA
IREH BT AAWSD & — Sad YA B, oI ISR TeFRI A=, 1897
qAT ATUST e AR, 2005 BT Adciad Y o ol 2 |

C. Protection of Human Rights Act, 1993 (10 of 1994), Section 2(d)
and Constitution — Article 21 — Human Rights — Held — Section 2(d) defines
“human rights” to mean “the rights relating to life, liberty, equality and
dignity of individual guaranteed by Constitution or embodied in International
Covenants and enforceable by Courts in India” — Right to health and medical
careis one of the facets enshrined under Article 21 of Constitution. (Para15)

T 1719 BN GvEvT Afef44, 1993 (1994 &7 10), €IRT 2(d) vT
wiagrT — ag@ee 21 — #FaiEerR — sfafgiRa — ar1 2(d) 9 “wEe
AITHR” | UTT, Tqd=Adr, THEAT MR Aafed & TRAT @ G4fSa ¢4 ferar
afga & o Wfaem grT e a 53 1 & a1 sfavusiia gafagren §
af=ifase iR MR A ATl §RT Yqd<41 87 — WRed U4 fafecr dar &1
AIfTBR HAE™ & A8 T 21 & Adiad yfussIRT Ut A A w2 |

D. Constitution — Article 21 & 226 — Scope & Jurisdiction — Held —
Despite being cognizance of its jurisdiction limitations, this Court in an
extraordinary situation, when they are brought to its notice, cannot just play
a silent spectator — Court has the responsibility to see that faith of people in
the system is not eroded and if erosion to some extent has taken place, is
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restored — Court can play the role of a catalyst by reminding the State of its
duties, for reassuring people to continue to have faith in the system so as to
revive, their confidence. (Para 26)

2 e — sTg=8T 21 7 226 — Tt T sfErwRar — aifEiRa
— 39N JAfrHIRGT @Y HHATRIT &) HETdT & d1ag[s I8 AT, AR Rerfa
A, OI4 S8 SUD ST § 1T AT 2, 98 US HI g2 Bl JfbT Tl of gl —
IE G ATATAI BT Icavaridd o & yormell § | &1 fazar 1 = @ik
Ifs B g< a® ger #l 2 a1 98 g-wnfia 8 — gomell ¥ ai &1 favar a9
G & fay S ARG A g ST Bl SUD HadAl DI I faATHR
ATAd U SUXD B YAST AST S Gabdl », forad & ST W=
gTwRSolIfad gl | |
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(2018) 10 SCC 1.
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