
INDIAN LAW REPORT (M.P.) COMMITTEE

APRIL 2021

PATRON

Hon'ble Shri Justice MOHAMMAD RAFIQ

Chief Justice

CHAIRMAN

Hon'ble Shri Justice ATUL SREEDHARAN

MEMBERS

Shri Purushaindra Kaurav, Advocate General, (ex-officio)
Shri Vinod Bhardwaj, Senior Advocate
Shri Aditya Adhikari, Senior Advocate

Shri Ravindra Singh Chhabra, Advocate
Shri Ritesh Kumar Ghosh, Advocate, Chief Editor, (ex-officio)

Shri Avanindra Kumar Singh, Principal Registrar (ILR)
Shri Manoj Kumar Shrivastava, Principal Registrar (Judicial), (ex-officio)

SECRETARY

Shri Alok Mishra, Registrar (Exam)

VOL. 2



CHIEF EDITOR
(Part-time)

Shri Ritesh Kumar Ghosh, Advocate, Jabalpur

EDITORS
(Part-time)

JABALPUR
Shri Siddhartha Singh Chauhan, Advocate, Jabalpur

INDORE
Shri Yashpal Rathore, Advocate, Indore

GWALIOR
Smt. Sudhha Sharrma, Advocate, Gwalior

ASSISTANT EDITOR
Smt. Deepa Upadhyay

REPORTERS
(Part-time)

JABALPUR
Shri Sanjay Seth, Adv.

Shri Nitin Kumar Agrawal, Adv.
Shri Yogendra Singh Golandaz, Adv.

INDORE
Shri Sameer Saxena, Adv.

GWALIOR
Shri Ankit Saxena, Adv.

Shri Rinkesh Goyal, Adv.
Shri Gopal Krishna Sharma (Honorary)

PUBLISHED BY
SHRI AVANINDRA KUMAR SINGH, PRINCIPAL REGISTRAR (ILR)

2



3

Anil Patel Vs. State of M.P.	 	 …746

Bhupendra Singh Vs. State of M.P.	 (DB)	…764

Chief General Manager (IPC) MP Power Trading Co. 
Ltd. Vs. Narmada Equipments Pvt. Ltd.	 (SC) …604

D.K. Mishra Vs. Hon'ble High Court of M.P. (DB) …675

Government of Maharashtra (Water Resources 
Department) Represented by Executive Engineer Vs.
M/s Borse Brothers Engineers & Contractors Pvt. Ltd.	 (SC)	 ...557

In Reference (Suo Motu) Vs. Union of India	 (DB)	…698

Jagdish Singh Jatav Vs. State of M.P.	 	 …637

Madan Mohan Shrivastava Vs. Additional District
Magistrate (South) Bhopal	 (DB) …683

Madhu Morya (Ku.) Vs. State of M.P.	 	 …627

Makhan Prajapati Vs. State of M.P.	 	 …761

Manoj Yadav Vs. State of M.P.	 	 …777

Om Trading Co. (M/s) Vs. Deputy Commissioner of 
State Tax	 (DB)  …621

Praveen Muraka Vs. Bhama Enterprises India Pvt. Ltd.	 (DB)	…737

Ramniwas Vs. State of M.P.	 	 …757

Ranjit @ Bhaiyu Mohite Vs. Smt. Nandita Singh	 	 …727

Sanjana Soviya Vs. State of M.P.	 (DB)	…611

Satyam Cineplexes Ltd. (M/s) Vs. State of M.P.	 (DB)	…642

State of M.P. Vs. Vishnu Prasad Maran	 (DB)	…614

Surendra Kumar Shivhare Vs. State of M.P.	 (DB)	…668

Yashwardhan Raghuwanshi Vs. District & Sessions Judge	 (DB)	…655

*.*.*.*.*.*.*.*.*.

TABLE OF CASES REPORTED
 (Note : An asterisk (*) denotes Note number)



INDEX 4

Arbitration and Conciliation Act (26 of 1996), Sections 2(1)(e), 9, 14, 34 
& 36 – See – Civil Courts Act, M.P., 1958, Section 7 & 15 [Yashwardhan 
Raghuwanshi Vs. District & Sessions Judge]	 (DB)…655

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk,¡ 2¼1½¼e½] 9] 14] 34 o 36 
& ns[ksa & flfoy U;k;ky; vf/kfu;e] e-Á-] 1958] /kkjk 7 o 15 ¼;'ko/kZu j?kqoa'kh fo- 
fMfLVªDV ,.M ls'kal tt½	  (DB)…655

Arbitration and Conciliation Act (26 of 1996), Sections 2(1)(e), 9, 14, 34 
& 36, Civil Courts Act, M.P. (19 of 1958), Section 7 & 15, Commercial Courts 
Act, 2015 (4 of 2016), Section 10 & 11 and Criminal Procedure Code, 1973 (2 of 
1974), Sections 194, 381(1) & 400 – Competent Court – Held – Court of 
District Judge as the Principal Civil Court of original jurisdiction would be 
competent to decide the matters/disputes u/S 9, 14, 34 & 36 of Arbitration Act 
and also under provisions of Commercial Courts Act regardless of the value 
of claim – Relevant entry in impugned order being violative of relevant 
provisions of law is set aside – Petition allowed. [Yashwardhan Raghuwanshi 
Vs. District & Sessions Judge]	  (DB)…655

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk,¡ 2¼1½¼e½] 9] 14] 34 o 36] 
flfoy U;k;ky; vf/kfu;e] e-Á- ¼1958 dk 19½] /kkjk 7 o 15] okf.kfT;d U;k;ky; 
vf/kfu;e] 2015 ¼2016 dk 4½] /kkjk 10 o 11 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 
2½] /kkjk,¡ 194] 381¼1½ o 400 & l{ke U;k;ky; & vfHkfu/kkZfjr & ftyk tt dk 
U;k;ky;] ewy vf/kdkfjrk ds iz/kku flfoy U;k;ky; ds :Ik esa] ek/;LFke~ vf/kfu;e 
dh /kkjk 9] 14] 34 o 36 ds varxZr vkSj okf.kfT;d U;k;ky; vf/kfu;e ds mica/kksa ds 
varxZr Hkh ekeyksa@fooknksa dks] nkos ds ewY; dh ijokg fd;s fcuk fofuf'pr djus ds 
fy, l{ke gksxk & vk{ksfir vkns'k esa lqlaxr izfof"V] fof/k ds lqlaxr mica/kksa ds 
mYya?ku esa gksus ds ukrs vikLr & ;kfpdk eatwjA ¼;'ko/kZu j?kqoa'kh fo- fMfLVªDV ,.M 
ls'kal tt½	  (DB)…655

Arbitration and Conciliation Act (26 of 1996), Section 11(6) and 
Electricity Act (36 of 2003), Section 86(1)(f) & 174 – Special/General Provision 
– Applicability & Jurisdiction – Held – Section 86(1)(f) of 2003 Act is a special 
provision which overrides general provision contained in Section 11 of 1996 
Act – Section 86(1)(f) vests a statutory jurisdiction with State Electricity 
Commission to adjudicate disputes between licensees and generating 
companies – Order of High Court appointing arbitrator u/S 11 of 1996 Act is 
set aside – Appeal allowed. [Chief General Manager (IPC) MP Power 
Trading Co. Ltd. Vs. Narmada Equipments Pvt. Ltd.] (SC)…604

 (Note : An asterisk (*) denotes Note number)
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ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼6½ ,oa fo|qr vf/kfu;e 
¼2003 dk 36½] /kkjk 86¼1½¼f½ o 174 & fo'ks"k@lkekU; mica/k & iz;ksT;rk o vf/kdkfjrk &  
vfHkfu/kkZfjr & vf/kfu;e 2003 dh /kkjk 86¼1½¼f½ ,d fo'ks"k mica/k gS tks fd 
vf/kfu;e 1996 dh /kkjk 11 esa varfoZ"V lkekU; mica/k ij vfHkHkkoh gksrk gS & /kkjk 
86¼1½¼f½ jkT; fo|qr vk;ksx dks vuqKfIr/kkjh vkSj mRiknd daifu;ksa ds e/; fooknksa 
dks U;k;fu.khZr djus dh dkuwuh vf/kdkfjrk fufgr djrh gS & 1996 ds vf/kfu;e dh 
/kkjk 11 ds varxZr e/;LFk fu;qDr djus dk mPp U;k;ky; dk vkns'k vikLr fd;k x;k 
& vihy eatwjA ¼phQ tujy eSustj ¼vkbZihlh½ ,e ih ikWoj VªsfMax da- fy- fo- ueZnk 
bfDoiesUV izk- fy-½	  (SC)…604

Arbitration and Conciliation Act (26 of 1996), Section 11(6) & 21 and 
Electricity Act (36 of 2003), Section 86(1)(f) – Commencement of Arbitral 
Proceeding – Relevant Date – Applicability of Act – Held – Notice for initiation 
of arbitration issued on 30.05.2011 – Regarding commencement of arbitral 
proceeding, material date would be 30.05.2011 when notice was issued – If 
PPA and notice of termination predate the 2003 Act, it would not constitute 
material circumstances – Act of 2003 is applicable in present case. [Chief 
General Manager (IPC) MP Power Trading Co. Ltd. Vs. Narmada 
Equipments Pvt. Ltd.]	  (SC)…604

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼6½ o 21 ,oa  fo|qr 
vf/kfu;e ¼2003 dk 36½] /kkjk 86¼1½¼f½ & ek/;LFke~ dk;Zokgh dk izkjaHk & lqlaxr 
frfFk & vf/kfu;e dh iz;ksT;rk & vfHkfu/kkZfjr & e/;LFkrk 'kq: djus gsrq uksfVl        
fnukad 30-05-2011 dks tkjh fd;k x;k & ek/;LFke~ dk;Zokgh vkjaHk djus ds laca/k esa] 
lkjoku~ frfFk 30-05-2011 gksxh tc uksfVl tkjh fd;k x;k Fkk & ;fn fo|qr Ø; djkj 
¼ih-ih-,-½ rFkk i;Zolku dk uksfVl 2003 ds vf/kfu;e ds iwoZ frfFk ds gSa] rks og 
rkfRod ifjfLFkfr;ka xfBr ugha djsaxs & 2003 dk vf/kfu;e orZeku izdj.k esa ykxw 
gksxkA ¼phQ tujy eSustj ¼vkbZihlh½ ,e ih ikWoj VªsfMax da- fy- fo- ueZnk bfDoiesUV 
izk- fy-½	 	 (SC)…604

Arbitration and Conciliation Act (26 of 1996), Section 11(6) & 21 and 
Electricity Act (36 of 2003), Section 86(1)(f) – Objection of Jurisdiction – Held 
– This Court earlier concluded that if there is inherent lack of jurisdiction, 
the plea/objection can be taken at any stage and also in collateral proceedings 
– Defect of jurisdiction cannot be cured even by consent of parties. [Chief 
General Manager (IPC) MP Power Trading Co. Ltd. Vs. Narmada 
Equipments Pvt. Ltd.]	  (SC)…604

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼6½ o 21 ,oa  fo|qr 
vf/kfu;e ¼2003 dk 36½] /kkjk 86¼1½¼f½ & vf/kdkfjrk dk vk{ksi & vfHkfu/kkZfjr & bl 
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U;k;ky; us iwoZ esa fu"df"kZr fd;k gS fd ;fn vf/kdkfjrk dh deh varfuZfgr gS] fdlh 
Hkh izØe ij vkSj laikf'Zod dk;Zokfg;ksa esa Hkh vfHkokd~@vk{ksi fy;k tk ldrk gS & 
vf/kdkfjrk dh =qfV dks i{kdkjksa dh lgefr }kjk Hkh lq/kkjk ugha tk ldrk gSA ¼phQ 
tujy eSustj ¼vkbZihlh½ ,e ih ikWoj VªsfMax da- fy- fo- ueZnk bfDoiesUV izk- fy-½

(SC)…604

Arbitration and Conciliation Act (26 of 1996), Section 34 & 37, The 
Commercial Courts, Commercial Division, Commercial Appellate Division of 
High Courts Act, 2015 (4 of 2016), Section 13(1A) and Limitation Act (36 of 
1963), Article 116 & 117 & Section 5 – Condonation of Delay – Held – Looking 
to the object of speedy disposal sought to be achieved both under Arbitration 
Act and Commercial Courts Act, for appeals filed u/S 37 of Arbitration Act, 
that are governed by Articles 116 & 117 of Limitation Act, a delay beyond 90 
days, 30 days or 60 days respectively, is to be condoned by way of exception 
and not by way of rule. [Government of Maharashtra (Water Resources 
Department) Represented by Executive Engineer Vs. M/s Borse Brothers 
Engineers & Contractors Pvt. Ltd.]	  (SC)…557

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 34 o 37] okf.kfT;d 
U;k;ky;] mPp U;k;ky; okf.kfT;d izHkkx vkSj okf.kfT;d vihy izHkkx vf/kfu;e] 
2015 ¼2016 dk 4½] /kkjk 13¼1A½ ,oa ifjlhek vf/kfu;e ¼1963 dk 36½] vuqPNsn 116 o 
117 o /kkjk 5 & foyac ds fy, ekQh & vfHkfu/kkZfjr & ek/;LFke~ vf/kfu;e ,oa 
okf.kfT;d U;k;ky; vf/kfu;e] nksuksa ds varxZr 'kh?kzrk ls fuiVku izkIr djus ds pkgs 
x;s mn~ns'; dks ns[krs gq,] ek/;LFke~ vf/kfu;e dh /kkjk 37 ds varxZr izLrqr vihysa] 
tks ifjlhek vf/kfu;e ds vuqPNsn 116 o 117 }kjk 'kkflr gksrh gSa] Øe'k% 90 fnu] 30 
fnu ;k 60 fnu ls ijs foyac dks ,d viokn ds rkSj ij vkSj u fd fu;e ds rkSj ij ekQ 
fd;k tkuk pkfg,A ¼xOgesZaV vkWQ egkjk"Vª ¼okWVj fjlkslsZt fMikVZesUV½ }kjk 
,fXtD;wfVo bathfu;j fo- es- cksjls cznlZ bathfu;lZ ,.M dkUVsªDVlZ izk-fy-½	

(SC)…557

Arbitration and Conciliation Act (26 of 1996), Section 34 & 37, The 
Commercial Courts, Commercial Division, Commercial Appellate Division of 
High Courts Act, 2015 (4 of 2016), Section 13(1A) and Limitation Act (36 of 
1963), Article 116 & 117 & Section 5 – Condonation of Delay – Sufficient Cause 
– Held – In a fit case where a party has otherwise acted bonafide and not in 
negligent manner, a short delay beyond stipulated period can, in the 
discretion of the Court, be condoned – In CA No. 995/21, there is long delay of 
131 days with no sufficient cause, thus appeal is dismissed – In CA No. 996/21 
& 998/21, there is a huge delay of 227 days and a 200 day delay in refiling with 
no sufficient cause, thus appeals dismissed – In CA No. 999/21, there is delay 
of 75 days without sufficient explanation, thus condonation granted by High 
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Court set aside and appeal is allowed – Appeals disposed. [Government of 
Maharashtra (Water Resources Department) Represented by Executive 
Engineer Vs. M/s Borse Brothers Engineers & Contractors Pvt. Ltd.]

 (SC)…557

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 34 o 37] okf.kfT;d 
U;k;ky;] mPp U;k;ky; okf.kfT;d izHkkx vkSj okf.kfT;d vihy izHkkx vf/kfu;e] 
2015 ¼2016 dk 4½] /kkjk 13¼1A½ ,oa ifjlhek vf/kfu;e ¼1963 dk 36½] vuqPNsn 116 o 
117 o /kkjk 5 & foyac ds fy, ekQh & i;kZIr dkj.k & vfHkfu/kkZfjr & ,d mi;qDr 
izdj.k esa tgka ,d i{kdkj us vU;Fkk ln~HkkoiwoZd vkSj u fd mis{kkiw.kZ <ax ls dk;Z 
fd;k gS] fu;r vof/k ls ijs FkksM+k foyac] U;k;ky; ds foosdkf/kdkj esa ekQ fd;k tk, 
& CA No. 995@21 eas] fcuk i;kZIr dkj.k ds 131 fnu dk yack foyac gS] vr% vihy 
[kkfjt & CA No. 996@21 o 998@21 esa] iqu% izLrqr djus esa fcuk i;kZIr dkj.k ds 
227 fnu ,oa 200 fnu dk vR;f/kd foyac gS vr% vihysa [kkfjt & CA No. 999@21 esa] 
fcuk i;kZIr Li"Vhdj.k ds 75 fnuksa dk foyac gS vr% mPp U;k;ky; }kjk iznku dh x;h 
ekQh vikLr ,oa vihy eatwj & vihysa fujkd`rA ¼xOgesZaV vkWQ egkjk"Vª ¼okWVj 
fjlkslsZt fMikVZesUV½ }kjk ,fXtD;wfVo bathfu;j fo- es- cksjls cznlZ bathfu;lZ ,.M 
dkUVsªDVlZ izk-fy-½	  (SC)…557

Arbitration and Conciliation Act (26 of 1996), Section 34 & 37, The 
Commercial Courts, Commercial Division, Commercial Appellate Division of 
High Courts Act, 2015 (4 of 2016), Section 13(1A) and Limitation Act (36 of 
1963), Article 116 & 117 & Section 5 – Condonation of Delay – Sufficient cause 
– Right of Appellant – Held – Merely because sufficient cause has been made 
out in the facts of a given case, there is no right in the appellant to have delay 
condoned – Similarly, merely because the government is involved, a different 
yardstick for condonation of delay cannot be laid down – The expression 
“sufficient cause” is not itself a loose panacea for the ill or pressing negligent 
and stale claims. [Government of Maharashtra (Water Resources 
Department) Represented by Executive Engineer Vs. M/s Borse Brothers 
Engineers & Contractors Pvt. Ltd.]	  (SC)…557

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 34 o 37] okf.kfT;d 
U;k;ky;] mPp U;k;ky; okf.kfT;d izHkkx vkSj okf.kfT;d vihy izHkkx vf/kfu;e] 
2015 ¼2016 dk 4½] /kkjk 13¼1A½ ,oa ifjlhek vf/kfu;e ¼1963 dk 36½] vuqPNsn 116 o 
117 o /kkjk 5 & foyac ds fy, ekQh & i;kZIr dkj.k & vihykFkhZ dk vf/kdkj & 
vfHkfu/kkZfjr & ek= blfy, fd ,d fn;s x;s izdj.k ds rF;ksa esa i;kZIr dkj.k curk gS] 
foyac ekQ fd;s tkus ds fy, vihykFkhZ dk dksbZ vf/kdkj ugha gS & blh izdkj] ek= 
blfy, fd ljdkj lekfo"V gS] foyac dh ekQh gsrq ,d fHkUu ekin.M vf/kdfFkr ugha 
fd;k tk ldrk & vfHkO;fDr **i;kZIr dkj.k** vius vki esa] mis{kkiw.kZ ,oa cklh nkoksa 
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dk tksj yxkus dh chekjh gsrq ,d f'kfFky loZjksxgj@fuokjd ugha gSA ¼xOgesZaV vkWQ 
egkjk"Vª ¼okWVj fjlkslsZt fMikVZesUV½ }kjk ,fXtD;wfVo bathfu;j fo- es- cksjls cznlZ 
bathfu;lZ ,.M dkUVsªDVlZ izk-fy-½	  (SC)…557

Arbitration and Conciliation Act (26 of 1996), Section 37 & 43 and 
Limitation Act (36 of 1963), Section 5 & 29(2) – Applicability – Held – Section 
37 of Arbitration Act when read with Section 43 thereof, makes it clear that 
provisions of Limitation Act will apply to appeals that are filed u/S 37 – 
Section 5 of Limitation Act will apply to aforesaid appeals both by virtue of 
Section 43 of Arbitration Act and by virtue of Section 29(2) of Limitation Act. 
[Government of Maharashtra (Water Resources Department) Represented 
by Executive Engineer Vs. M/s Borse Brothers Engineers & Contractors Pvt. 
Ltd.]	  (SC)…557

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 37 o 43 ,oa ifjlhek 
vf/kfu;e ¼1963 dk 36½] /kkjk 5 o 29¼2½ & iz;ksT;rk & vfHkfu/kkZfjr & ek/;LFke~ 
vf/kfu;e dh /kkjk 37 dks mldh /kkjk 43 ds lkFk i<+s tkus ij ;g Li"V gS fd ifjlhek 
vf/kfu;e ds mica/k] /kkjk 37 ds varxZr izLrqr dh xbZ vihyksa ij ykxw gksaxs & ifjlhek 
vf/kfu;e dh /kkjk 5] ek/;LFke~ vf/kfu;e dh /kkjk 43 ds dkj.k ls ,oa ifjlhek 
vf/kfu;e dh /kkjk 29¼2½ nksuksa ds dkj.k ls] mijksDr vihyksa dks ykxw gksxhA ¼xOgesZaV 
vkWQ egkjk"Vª ¼okWVj fjlkslsZt fMikVZesUV½ }kjk ,fXtD;wfVo bathfu;j fo- es- cksjls 
cznlZ bathfu;lZ ,.M dkUVsªDVlZ izk-fy-½	  (SC)…557

Central Goods and Services Tax Rules, 2017, Rule 21(b) & 22 – 
Cancellation of Registration – Notice & Enquiry – Opportunity of Hearing – 
Held – Appellant carrying business of milk products only on papers and 
goods were not physically transported – Detailed enquiry conducted where 
discrepancies were found – Appellant failed to prove e-way bill transaction 
details – Proper opportunity of hearing was also granted – No cogent 
documentary evidence in favour of appellant – Writ petition rightly 
dismissed – Appeal dismissed. [Om Trading Co. (M/s) Vs. Deputy 
Commissioner of State Tax]	  (DB)…621

dsanzh; eky vkSj lsok dj fu;e] 2017] fu;e 21¼b½ o 22 & iath;u dk 
jn~ndj.k & uksfVl o tkap & lquokbZ dk volj & vfHkfu/kkZfjr & vihykFkhZ dsoy 
dkxtksa ij nqX/k mRiknksa dk dkjksckj pyk jgk Fkk vkSj eky dk HkkSfrd :i ls ifjogu 
ugha fd;k x;k Fkk & foLr`r tkap lapkfyr dh xbZ ftlesa folaxfr;ka ik;h x;h & 
vihykFkhZ] bZ&os ¼e-way½ fcy laO;ogkj dk fooj.k fl) djus esa vlQy jgk & 
lquokbZ dk mfpr volj Hkh iznku fd;k x;k Fkk & vihykFkhZ ds i{k esa dksbZ izcy 
nLrkosth lk{; ugha & fjV ;kfpdk mfpr :i ls [kkfjt dh xbZ & vihy [kkfjtA 
¼vkse VªsfMax da- ¼es-½ fo- fMIVh dfe'uj vkWQ LVsV VSDl½	 (DB)…621
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Civil Courts Act, M.P. (19 of 1958), Section 7 & 15 – See – Arbitration 
and Conciliation Act, 1996, Sections 2(1)(e), 9, 14, 34 & 36 [Yashwardhan 
Raghuwanshi Vs. District & Sessions Judge]	 (DB)…655

flfoy U;k;ky; vf/kfu;e] e-Á- ¼1958 dk 19½] /kkjk 7 o 15 & ns[ksa & 
ek/;LFke~ vkSj lqyg vf/kfu;e] 1996] /kkjk,¡ 2¼1½¼e½] 9] 14] 34 o 36 ¼;'ko/kZu j?kqoa'kh 
fo- fMfLVªDV ,.M ls'kal tt½	 	 (DB)…655

Civil Courts Act, M.P. (19 of 1958), Section 7 & 15 and Arbitration and 
Conciliation Act (26 of 1996), Sections 2(1)(e), 9, 14, 34 & 36 – Distribution of 
Cases – Held – District Judge by virtue of Section 7 & 15 of Civil Courts Act 
would be entitled to distribute such work amongst any of the Additional 
District Judges under his supervision but not to any Court of Civil Judge 
Class I or Senior Civil Judge or any Court of Small Causes. [Yashwardhan 
Raghuwanshi Vs. District & Sessions Judge]	 (DB)…655

flfoy U;k;ky; vf/kfu;e] e-Á- ¼1958 dk 19½] /kkjk 7 o 15 ,oa ek/;LFke~ 
vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk,¡ 2¼1½¼e½] 9] 14] 34 o 36 & izdj.kksa dk 
forj.k & vfHkfu/kkZfjr & flfoy U;k;ky; vf/kfu;e dh /kkjk 7 o 15 ds }kjk ftyk 
tt mlds Ik;Zos{k.k ds v/khu vfrfjDr ftyk ttksa esa ls fdlh dks mDr dk;Z forfjr 
djus ds fy, gdnkj gS fdarq fdlh flfoy tt Js.kh&1 ;k ofj"B flfoy tt ds 
U;k;ky; vFkok fdlh y?kqokn U;k;ky; dks ughaA ¼;'ko/kZu j?kqoa'kh fo- fMfLVªDV ,.M 
ls'kal tt½	  (DB)…655

Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 – See – Designs 
Act, 2000, Section 2(d) & 4 [Praveen Muraka Vs. Bhama Enterprises India 
Pvt. Ltd.]	  (DB)…737

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 39 fu;e 1 o 2 & ns[ksa & fMtkbu 
vf/kfu;e] 2000] /kkjk 2¼d½ o 4 ¼izohu eqjkdk fo- Hkkek baVjizkbtsl bafM;k izk-fy-½	

(DB)…737

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966, 
Rule 2(f) & 10 – Retired Government Servant – Punishment – Held – Definition 
of “government servant” does not include retired government servant – 
Statutory punishment listed in Rule 10 can be imposed on existing 
government servant and not on a retired government servant. [State of M.P. 
Vs. Vishnu Prasad Maran]	  (DB)…614

flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 2¼f½ o 10 
& lsokfuo`Rr 'kkldh; lsod & n.M & vfHkfu/kkZfjr & **'kkldh; lsod** dh ifjHkk"kk 
esa lsokfuo`Rr 'kkldh; lsod lfEefyr ugha gS & fu;e 10 esa lwphc) dkuwuh n.M 



10INDEX

fo|eku 'kkldh; lsod ij vf/kjksfir fd;k tk ldrk gS rFkk u fd ,d lsokfuo`Rr 
'kkldh; lsod ijA ¼e-iz- jkT; fo- fo".kq izlkn ekju½	 (DB)…614

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966, 
Rule 2(f) & 10 and Civil Services (Pension) Rules, M.P., 1976, Rule 8(1)(b) – 
Retired Government Servant – Punishment of “Censure” – Held – Punishment 
under Rule 10 cannot be imposed on retired government servant – For 
imposing punishment on retired government servant, Rule 8(1) of Pension 
Rules is applicable which prescribes punishment of withholding or 
withdrawing pension – Punishment of “Censure” could not have been 
imposed on petitioner – Further, after retirement of a government servant, 
only Governor can impose the punishments under Pension Rules – Writ 
Court rightly interfered with the punishment – Appeal dismissed. [State of 
M.P. Vs. Vishnu Prasad Maran]	  (DB)…614

flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 2¼f½ o 10 
,oa flfoy lsok ¼isa'ku½ fu;e] e-Á-] 1976] fu;e 8¼1½¼b½ & lsokfuo`Rr 'kkldh; lsod 
& **ifjfuank** dk n.M & vfHkfu/kkZfjr & lsokfuo`Rr 'kkldh; lsod ij fu;e 10 ds 
varxZr n.M vf/kjksfir ugha fd;k tk ldrk & lsokfuo`Rr 'kkldh; lsod ij n.M 
vf/kjksfir djus ds fy,] isa'ku fu;e dk fu;e 8¼1½ ykxw gksrk gS tks fd isa'ku jksdus 
vFkok okil ysus dk n.M fofgr djrk gS & ;kph ij **ifjfunak** dk n.M vf/kjksfir 
ugha fd;k tk ldrk Fkk & blds vfrfjDRk] ,d 'kkldh; lsod dh lsokfuo`fRr ds 
i'pkr~ dsoy jkT;iky isa'ku fu;eksa ds varxZr n.M vf/kjksfir dj ldrk gS & fjV 
U;k;ky; us mfpr :i ls n.M esa gLr{ksi fd;k & vihy [kkfjtA ¼e-iz- jkT; fo- fo".kq 
izlkn ekju½	  (DB)…614

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966, 
Rule 9(i) – Departmental Enquiry – Held – Departmental enquiry can be 
dispensed with in case of the conduct of employee which has led to his 
conviction on a criminal charge. [Jagdish Singh Jatav Vs. State of M.P.]	

…637

flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 9¼i½ & 
foHkkxh; tkap & vfHkfu/kkZfjr & deZpkjh ds ,sls vkpj.k ds izdj.k esa] ftlds 
ifj.kker% mls ,d nkf.Md vkjksi ij nks"kfl) fd;k x;k gS] foHkkxh; tkap ls 
vfHkeqDr fd;k tk ldrk gSA ¼txnh'k flag tkVo fo- e-iz- jkT;½	 …637

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966, 
Rule 10 & 15 – Principle of Natural Justice – Enquiry report was in favour of 
employee – Held – In absence of any discordant note being prepared and 
supplied by disciplinary authority, requirement of principle of natural 
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justice and Rule 15 were not satisfied – Writ Court rightly interfered with 
punishment – Appeal dismissed. [State of M.P. Vs. Vishnu Prasad Maran]	

(DB)…614

flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 10 o 15 
& uSlfxZd U;k; dk fl)kar & tkap izfrosnu deZpkjh ds i{k esa Fkk & vfHkfu/kkZfjr & 
vuq'kklukRed izkf/kdkjh }kjk rS;kj rFkk iznku fd;s x;s fdlh izfrdwy fVIi.k ds 
vHkko esa] uSlfxZd U;k; ds fl)kar rFkk fu;e 15 dh vis{kk dh larqf"V ugha gqbZ Fkh & 
fjV U;k;ky; us mfpr :i ls n.M esa gLr{ksi fd;k & vihy [kkfjtA ¼e-iz- jkT; fo- 
fo".kq izlkn ekju½	  (DB)…614

Civil Services (Pension) Rules, M.P., 1976, Rule 8(1)(b) – See – Civil 
Services (Classification, Control and Appeal) Rules, M.P. 1966, Rule 2(f) & 10 
[State of M.P. Vs. Vishnu Prasad Maran]	  (DB)…614

flfoy lsok ¼isa'ku½ fu;e] e-Á-] 1976] fu;e 8¼1½¼b½ & ns[ksa & flfoy lsok 
¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 2¼f½ o 10 ¼e-iz- jkT; fo- fo".kq 
izlkn ekju½	 	 (DB)…614

Civil Services (Pension) Rules, M.P., 1976, Rule 42 – Voluntary 
Retirement – Withdrawal of Application – Held – A government servant who 
elected for voluntary retirement can withdraw his election subsequently with 
specific approval of authority and no absolute right given to employee but 
discretion given to authority to consider circumstances of the case on 
objective application of mind – Authority can deny permission to withdraw 
the application for voluntary retirement by assigning appropriate reasons – 
No error with impugned order – Petition dismissed. [D.K. Mishra Vs. 
Hon'ble High Court of M.P.]	  (DB)…675

flfoy lsok ¼isa'ku½ fu;e] e-Á-] 1976] fu;e 42 & LoSfPNd lsokfuo`fRr & 
vkosnu okil ysuk & vfHkfu/kkZfjr & ,d 'kkldh; lsod ftlus LoSfPNd lsokfuo`fRr 
ysuk pquk gS rRi'pkr~ izkf/kdkjh ds fofufnZ"V vuqeksnu ds lkFk viuk pquko okil ys 
ldrk gS rFkk deZpkjh dks dksbZ vkR;afrd vf/kdkj ugha fn;k x;k gS ijarq izkf/kdkjh 
dks] efLr"d dk iz;ksx djrs gq, ifjfLFkfr;ksa dks fopkj esa ysus dk foosdkf/kdkj fn;k 
x;k gS & izkf/kdkjh leqfpr dkj.k nsrs gq, LoSfPNd lsokfuo`fRr gsrq vkosnu dks okil 
ysus dh vuqefr ls badkj dj ldrk gS & vk{ksfir vkns'k esa dksbZ =qfV ugha & ;kfpdk 
[kkfjtA ¼Mh-ds- feJk fo- ekuuh; mPp U;k;ky; e-iz-½	 (DB)…675

Commercial Courts Act, 2015 (4 of 2016), Section 10 & 11 – See – 
Arbitration and Conciliation Act, 1996, Sections 2(1)(e), 9, 14, 34 & 36 
[Yashwardhan Raghuwanshi Vs. District & Sessions Judge]	 (DB)…655
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okf.kfT;d U;k;ky; vf/kfu;e] 2015 ¼2016 dk 4½] /kkjk 10 o 11 & ns[ksa & 
ek/;LFke~ vkSj lqyg vf/kfu;e] 1996] /kkjk,¡ 2¼1½¼e½] 9] 14] 34 o 36 ¼;'ko/kZu j?kqoa'kh 
fo- fMfLVªDV ,.M ls'kal tt½	  (DB)…655

Constitution – Article 21 – Covid 19 Pandemic – Right to Life – Right to 
Health – Held – Right to health forms an integral component of right to life 
enshrined under Article 21 – Right to health can be secured to citizens only if 
State provides adequate measures for their treatment, healthcare and takes 
their care by protecting them from calamities like Corona Virus – Health has 
its own prerequisites of social justice and equality and it should be accessible 
to all – It is obligation of State to access to health facilities to citizens inflicted 
with disease of Corona Virus with life saving means and drugs – Directions 
issued to Central and State Government regarding infrastructure, medical 
care and treatment of Covid 19 patients. [In Reference (Suo Motu) Vs. Union 
of India]	  (DB)…698

lafo/kku & vuqPNsn 21 & dksfoM&19 egkekjh & thou dk vf/kdkj & LokLF; 
dk vf/kdkj & vfHkfu/kkZfjr & LokLF; dk vf/kdkj] vuqPNsn 21 ds varxZr izfr"Bkfir] 
thou ds vf/kdkj dk vfHkUu vax fufeZr djrk gS & ukxfjdksa ds fy, LokLF; dk 
vf/kdkj dsoy rc lqfuf'pr fd;k tk ldrk gS tc jkT;] muds mipkj] LokLF; lsok 
gsrq Ik;kZIr mik; iznku djrk gS rFkk dksjksuk ok;jl tSlh foifRr;ksa ls mudh lqj{kk 
djrs gq, mudk /;ku j[krk gS & LokLF; dh viuh Lo;a dh iwokZis{kk,sa lkekftd U;k; 
,oa lekurk dh gS vkSj og lHkh dh igqap eas gksuh pkfg, & ;g jkT; dh ck/;rk gS fd 
dksjksuk ok;jl dh chekjh ls xzflr ukxfjdksa dks thou j{kd lk/kuksa ,oa nokbZ;ksa ds 
lkFk LokLF; lqfo/kkvksa dh lqxerk gks & volajpuk] fpfdRlk lsok ,oa dksfoM&19 
:X.kksa ds mipkj ds laca/k esa dsanz ,oa jkT; ljdkj dks funs'k tkjh fd;s x;sA ¼bu 
jsÝsUl ¼lw eksVks½ fo- ;wfu;u vkWQ bafM;k½	  (DB)…698

Constitution – Article 21 – Right to Speedy Trial – Held – Apex Court 
concluded that principle relating to speedy trial are applicable for 
departmental enquiry – Unreasonable and unexplained delay in initiating, 
conducting and concluding the enquiry hits Article 21 of Constitution. [State 
of M.P. Vs. Vishnu Prasad Maran]	  (DB)…614

lafo/kku & vuqPNsn 21 & 'kh?kz fopkj.k dk vf/kdkj & vfHkfu/kkZfjr & loksZPp 
U;k;ky; us fu"df"kZr fd;k gS fd 'kh?kz fopkj.k ls lacaf/kr fl)kar foHkkxh; tkap ds 
fy, ykxw gksrs gSa & tkap vkjaHk djus] lapkfyr djus rFkk fu"df"kZr djus esa gqvk 
vuqfpr vkSj vLi"V foyac] lafo/kku ds vuqPNsn 21 ij izgkj djrk gSA ¼e-iz- jkT; fo- 
fo".kq izlkn ekju½	  (DB)…614

Constitution – Article 21 – See – Criminal Procedure Code, 1973, 
Section 167 [Manoj Yadav Vs. State of M.P.]	 …777
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lafo/kku & vuqPNsn 21 & ns[ksa & n.M çfØ;k lafgrk] 1973] /kkjk 167 ¼eukst 
;kno fo- e-iz- jkT;½	  …777

Constitution – Article 21 – See – Protection of Human Rights Act, 1993, 
Section 2(d) [In Reference (Suo Motu) Vs. Union of India]	 (DB)…698

lafo/kku & vuqPNsn 21 & ns[ksa & ekuo vf/kdkj laj{k.k vf/kfu;e] 1993] /kkjk 
2¼d½ ¼bu jsÝsUl ¼lw eksVks½ fo- ;wfu;u vkWQ bafM;k½	 (DB)…698

Constitution – Article 21, Epidemic Diseases Act, (3 of 1897) and 
Disaster Management Act (53 of 2005) – Right to Life – Right to Health – Duty 
of State – Held – Apex Court concluded that obligation to provide medical 
care is an obligation of welfare State – Primary duty of State is to “provide all 
facilities to make right of a citizen to secure his health meaningful” – Health, 
besides being a fundamental right, is a basic human right which no popular 
government can afford to negate – Efforts made by State Government 
should also reflect on ground can benefit thereof should reach common man, 
thus State needs to work hard towards that aim and goal – For said purpose, 
State Government can even invoke the Epidemic Diseases Act, 1897 and 
Disaster Management Act, 2005. [In Reference (Suo Motu) Vs. Union of 
India]	  (DB)…698

lafo/kku & vuqPNsn 21] egkekjh vf/kfu;e ¼1897 dk 3½ ,oa vkink izca/ku 
vf/kfu;e ¼2005 dk 53½ & thou dk vf/kdkj & LokLF; dk vf/kdkj & jkT; dk 
drZO; & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd fpfdRlk lsok iznku 
djus dh ck/;rk] dY;k.kdkjh jkT; dh ,d ck/;rk gS & jkT; dk izkFkfed drZO; 
**ukxfjd dks mldk LokLF; lqjf{kr djus ds vf/kdkj dks vFkZiw.kZ cukus gsrq lHkh 
lqfo/kk,sa miyC/k djkuk** gS & LokLF;] ,d ewyHkwr vf/kdkj gksus ds vfrfjDr ,d 
ekSfyd ekuokf/kdkj gS ftls dksbZ yksdfiz; ljdkj udkjuk ugha lgu dj ldrh & 
jkT; ljdkj }kjk fd;s x;s iz;kl] /kjkry ij izfrfcafcr gksus pkfg, vkSj mldk ykHk 
lkekU; tu rd igqapuk pkfg,] vr%] jkT; dks ml y{; ,oa mn~ns'; dh vksj dfBu 
ifjJe djuk vko';d gS & mDr iz;kstu gsrq] jkT; ljdkj egkekjh vf/kfu;e] 1897 
rFkk vkink izca/ku vf/kfu;e] 2005 dk voyacu Hkh ys ldrh gSA ¼bu jsÝsUl ¼lw eksVks½ 
fo- ;wfu;u vkWQ bafM;k½	  (DB)…698

Constitution – Article 21 & 226 – Scope & Jurisdiction – Held – Despite 
being cognizance of its jurisdiction limitations, this Court in an 
extraordinary situation, when they are brought to its notice, cannot just play 
a silent spectator – Court has the responsibility to see that faith of people in 
the system is not eroded and if erosion to some extent has taken place, is 
restored – Court can play the role of a catalyst by reminding the State of its 
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duties, for reassuring people to continue to have faith in the system so as to 
revive, their confidence. [In Reference (Suo Motu) Vs. Union of India]	

(DB)…698

lafo/kku & vuqPNsn 21 o 226 & O;kfIr o vf/kdkfjrk & vfHkfu/kkZfjr & viuh 
vf/kdkfjrk dh lhekvksa dh laKkrk ds ckotwn ;g U;k;ky;] vlk/kkj.k fLFkfr esa] tc 
mUgsa mlds /;ku eas yk;k x;k gS] og ,d ekSu n'kZd dh Hkwfedk ugha ys ldrk & ;g 
ns[kuk U;k;ky; dk mRrjnkf;Ro gS fd iz.kkyh esa yksxksa dk fo'okl uk ?kVs vkSj ;fn 
dqN gn rd ?kVk Hkh gS rks og iqu%LFkkfir gks & iz.kkyh esa yksxksa dk fo'okl cuk;s 
j[kus ds fy, mUgas vk'oLr djus gsrq jkT; dks mlds drZO;kas dh ;kn fnykdj 
U;k;ky; ,d mRizsjd dh Hkwfedk vnk dj ldrk gS] ftlls fd mudk Hkjkslk 
iqu:Tthfor gks ldsA ¼bu jsÝsUl ¼lw eksVks½ fo- ;wfu;u vkWQ bafM;k½	 (DB)…698

Constitution – Article 141 – Binding Precedent – Held – Judgment of 
N.V. International was passed by two Judges of Supreme Court – Though, 
the said judgment is overruled in this case, but High Court was bound to 
follow it on the date of its judgment by High Court, by virtue of Article 141 of 
Constitution. [Government of Maharashtra (Water Resources Department) 
Represented by Executive Engineer Vs. M/s Borse Brothers Engineers & 
Contractors Pvt. Ltd.]	  (SC)…557

lafo/kku & vuqPNsn 141 & ck/;dkjh iwoZ fu.kZ; & vfHkfu/kkZfjr & ,u-oh- 
baVjus'kuy dk fu.kZ;] mPpre U;k;ky; ds nks U;k;kf/kifr;ksa }kjk ikfjr fd;k x;k 
Fkk & ;|fi] bl izdj.k esa mDr fu.kZ; myV fn;k x;k fdarq mPp U;k;ky; }kjk fu.kZ; 
ikfjr fd;s tkus dh frfFk dks mldk vuqlj.k djus ds fy,] lafo/kku ds vuqPNsn 141 
ds dkj.k mPp U;k;ky; ck/; FkkA ¼xOgesZaV vkWQ egkjk"Vª ¼okWVj fjlkslsZt fMikVZesUV½ 
}kjk ,fXtD;wfVo bathfu;j fo- es- cksjls cznlZ bathfu;lZ ,.M dkUVsªDVlZ izk-fy-½	

(SC)…557

Constitution – Article 141 – Binding Precedent – Retrospective/ 
Prospective Applicability – Apex Court conclude the matter on 29.10.2020 
and incident in present case was of 12.05.2017 – Held – Apex Court has only 
interpreted the law which was already existing and hence judgment would be 
binding on all parties and it will be applicable retrospectively. [Ramniwas 
Vs. State of M.P.]	  …757

lafo/kku & vuqPNsn 141 & ck/;dkjh iwoZ fu.kZ; & Hkwry{kh@Hkfo";y{kh 
iz;ksT;rk & loksZPp U;k;ky; us ekeys dks 29-10-2020 dks fu"df"kZr fd;k vkSj orZeku 
izdj.k esa ?kVuk 12-05-2017 dh Fkh & vfHkfu/kkZfjr & loksZPp U;k;ky; us dsoy fof/k 
dk fuoZpu fd;k tks fd igys ls fo|eku Fkh vkSj blfy, lHkh i{kdkjksa ij fu.kZ; 
ck/;dkjh gksxk rFkk og Hkwry{kh :i ls iz;ksT; gksxkA ¼jkefuokl fo- e-iz- jkT;½	

…757
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Constitution – Article 226 – Habeas Corpus – Custody of Child – Held – 
Adoptive mother seeking custody from natural mother – Respondent No. 4 
(natural mother) disputing the genuineness of adoption deed – In such 
disputed question of fact, writ of habeas corpus cannot be issued against 
natural mother – Liberty granted to appellant to avail remedy before any 
other appropriate Court – Appeal dismissed. [Sanjana Soviya Vs. State of 
M.P.]	 	 (DB)…611

lafo/kku & vuqPNsn 226 & canh izR;{khdj.k & ckyd dh vfHkj{kk & vfHkfu/kkZfjr 
& nRrd ekrk dk uSlfxZd ekrk ls vfHkj{kk pkgh tkuk & izR;FkhZ Ø- 4 ¼uSlfxZd ekrk½ 
}kjk nRrd foys[k dh okLrfodrk dks fookfnr crk;k tkuk & ,sls fookfnr rF; ds 
iz'u esa] uSlfxZd ekrk ds fo:) canh izR;{khdj.k dh fjV tkjh ugha dh tk ldrh & 
vihykFkhZ dks fdlh vU; leqfpr U;k;ky; ds le{k tkdj mipkj dk voyac ysus dh 
Lora=rk iznku dh tkrh gS & vihy [kkfjtA ¼latuk lksfo;k fo- e-iz- jkT;½ 

(DB)…611

Constitution – Article 226 – Judicial Review – Scope & Jurisdiction – 
Held – While exercising power of judicial review under Article 226, Court 
does not exercise appellate power against impugned order – Judicial review 
is directed not against the decision but is confined to examining the 
correctness of decision making process. [D.K. Mishra Vs. Hon'ble High 
Court of M.P.]	  (DB)…675

lafo/kku & vuqPNsn 226 & U;kf;d iqufoZyksdu & O;kfIr o vf/kdkfjrk & 
vfHkfu/kkZfjr & vuqPNsn 226 ds varxZr U;kf;d iqufoZyksdu dh 'kfDr dk iz;ksx djrs 
le;] U;k;ky; vk{ksfir vkns'k ds fo:) vihyh; 'kfDr dk iz;ksx ugha djrk & 
U;kf;d iqufoZyksdu fofuf'p; ds fo:) funsZf'kr ugha fd;k tkrk gS cfYd fu.kZ; ysus 
dh izfØ;k dh lR;rk dk ijh{k.k djus rd gh lhfer gSA ¼Mh-ds- feJk fo- ekuuh; mPp 
U;k;ky; e-iz-½	  (DB)…675

Constitution – Article 226 – Scope & Jurisdiction – Held – Disputed 
question of fact cannot be adjudicated in writ jurisdiction under Article 226 
of Constitution. [Sanjana Soviya Vs. State of M.P.]	 (DB)…611

lafo/kku & vuqPNsn 226 & foLrkj o vf/kdkfjrk & vfHkfu/kkZfjr & lafo/kku 
ds vuqPNsn 226 ds varxZr fjV vf/kdkfjrk esa fookfnr rF; ds iz'u dks U;k;fu.khZr 
ugha fd;k tk ldrkA ¼latuk lksfo;k fo- e-iz- jkT;½	 (DB)…611

Constitution – Article 226/227 – See – Securitization and Reconstruction 
of Financial Assets and Enforcement of Security Interest (SARFAESI) Act, 
2002, Sections 13(4), 14 & 17 [Madan Mohan Shrivastava Vs. Additional 
District Magistrate (South) Bhopal]	  (DB)…683
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lafo/kku & vuqPNsn 226@227 & ns[ksa & foRrh; vkfLr;ksa dk izfrHkwfrdj.k 
vkSj iquxZBu rFkk izfrHkwfr fgr dk izorZu (SARFAESI) vf/kfu;e] 2002] /kkjk,¡ 
13¼4½] 14 o 17 ¼enu eksgu JhokLro fo- ,fM'kuy fMfLVªDV eftLVªsV ¼lkmFk½ 
Hkksiky½	  (DB)…683

Constitution – Article 227 and Land Revenue Code, M.P. (20 of 1959), 
Section 110 – Scope & Jurisdiction – Held – If revenue authorities have passed 
orders beyond jurisdiction, this Court will have jurisdiction to set aside the 
same under Article 227 of Constitution – Further, order passed by Tehsildar 
was without jurisdiction and thus a nullity – Any order which is a nullity can 
be challenged in collateral proceedings. [Ranjit @ Bhaiyu Mohite Vs. Smt. 
Nandita Singh]	  …727

lafo/kku & vuqPNsn 227 ,oa Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 110 & 
O;kfIr o vf/kdkfjrk & vfHkfu/kkZfjr & ;fn jktLo izkf/kdkfj;ksa us vf/kdkfjrk ls ijs 
vkns'k ikfjr fd;s gSa] bl U;k;ky; dks lafo/kku ds vuqPNsn 227 ds varxZr mDr dks 
vikLr djus dh vf/kdkfjrk gksxh & blds vfrfjDr] rglhynkj }kjk ikfjr vkns'k 
fcuk vf/kdkfjrk dk Fkk rFkk blfy, vd`r gS & ,sls fdlh Hkh vkns'k dks tks fd vd`r 
gS] lkaikf'Zod dk;Zokfg;kas esa pqukSrh nh tk ldrh gSA ¼jathr mQZ HkS;w eksfgrs fo- Jherh 
uafnrk flag½	  …727

Criminal Practice – Police Closure Report – Further Investigation – 
Held – If Special Judge was not satisfied with finding of investigating agency, 
he should have directed for further investigation instead of giving direction 
to place material before sanctioning authority for granting sanction. 
[Bhupendra Singh Vs. State of M.P.]	  (DB)…764

nkf.Md i)fr & iqfyl [kkRek izfrosnu & vkxs vkSj vUos"k.k & vfHkfu/kkZfjr 
& ;fn fo'ks"k U;k;k/kh'k vUos"k.k ,tsalh ds fu"d"kZ ls larq"V ugha Fkk mls eatwjh iznku 
fd;s tkus gsrq eatwjh izkf/kdkjh ds le{k lkexzh j[kus ds fy, funs'k nsus dh ctk, vkxs 
vkSj vUos"k.k gsrq funsf'kr djuk pkfg, FkkA ¼HkwisUnz flag fo- e-iz- jkT;½	 (DB)…764

Criminal Practice – Punishment – Special Enactment – Held – If 
special enactment is silent regarding punishment, Schedule of IPC will be 
applicable. [Anil Patel Vs. State of M.P.]	  …746

nkf.Md i)fr & n.M & fo'ks"k vf/kfu;ferh & vfHkfu/kkZfjr & ;fn n.M ds 
laaca/k esa fo'ks"k vf/kfu;ferh ekSu gS] Hkk-na-la- dh vuqlwph ykxw gksxhA ¼vfuy iVsy fo- 
e-iz- jkT;½	  …746

Criminal Procedure Code, 1973 (2 of 1974), Section 41(1)(b)(ii) – See – 
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989, 
Sections 3(1)(r), 3(1)(s), 18 & 18-A [Anil Patel Vs. State of M.P.]	 …746
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n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 41¼1½¼b½¼ii½ & ns[ksa & vuqlwfpr 
tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e] 1989] /kkjk,¡ 3¼1½¼r½] 
3¼1½¼s½] 18 o 18&A ¼vfuy iVsy fo- e-iz- jkT;½	 …746

Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) & 173 (3) – 
Police Closure Report – Jurisdiction of Magistrate – Held – Order rejecting 
the closure report must be a speaking order and should contain and indicate 
shortcoming of investigation including suggestions and guidelines with 
regard to further investigation – Merely saying that prima facie there is 
suspicion of commission of offence is not sufficient to reject the closure report 
– Impugned order set aside – Matter sent back to Special Judge to pass a 
speaking order – Application disposed. [Bhupendra Singh Vs. State of M.P.]	

(DB)…764

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 156¼3½ o 173¼3½ & iqfyl [kkRek 
izfrosnu & eftLVsªV dh vf/kdkfjrk & vfHkfu/kkZfjr & [kkRek izfrosnu ukeatwj djus 
dk vkns'k ,d ldkj.k vkns'k gksuk pkfg, vkSj mlesa vUos"k.k dh dfe;ka varfoZ"V ,oa 
minf'kZr gksuh pkfg,] ftlesa vkxs vkSj vUos"k.k ds laca/k esa lq>koksa ,oa fn'kkfuns'kksa dk 
lekos'k gksuk pkfg, & ek= ;g dguk fd izFke n`"V~;k vijk/k dkfjr gksus dk lansg gS] 
[kkRek izfrosnu ukeatwj djus ds fy, i;kZIr ugha gS & vk{ksfir vkns'k vikLr & fo'ks"k 
U;k;k/kh'k dks ldkj.k vkns'k ikfjr djus ds fy, ekeyk okil Hkstk x;k & vkosnu 
fujkd`rA ¼HkwisUnz flag fo- e-iz- jkT;½	  (DB)…764

Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) & 173(3) 
and Prevention of Corruption Act (49 of 1988), Sections 13(1)(e), 13(2) & 19 – 
Police Closure Report – Sanction for Prosecution – Jurisdiction of Magistrate – 
Held – If investigation agency files closure report, Magistrate or Special 
Judge has jurisdiction to accept it or reject it and if material is not sufficient 
and further investigation is desirable, investigation agency can be directed to 
make further investigation or complainant may be directed to produce 
material in support of complaint – If magistrate/Special Judge is of opinion 
that cognizance can be taken but if there is need of sanction order for 
prosecution then cognizance cannot be taken and matter would be left on 
investigation agency for getting sanction for prosecution – Special Judge has 
not committed any jurisdictional error. [Bhupendra Singh Vs. State of M.P.]	

(DB)…764

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 156¼3½ o 173¼3½ ,oa Hkz"Vkpkj 
fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk,¡ 13¼1½¼e½] 13¼2½ o 19 & iqfyl [kkRek 
izfrosnu & vfHk;kstu gsrq eatwjh & eftLVsªV dh vf/kdkfjrk & vfHkfu/kkZfjr & ;fn 
vUos"k.k ,tsalh [kkRek izfrosnu izLrqr djrh gS] eftLVsªV ;k fo'ks"k U;k;k/kh'k ds ikl 
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mls Lohdkj djus vFkok ukeatwj djus dh vf/kdkfjrk gS vkSj ;fn lkexzh i;kZIr ugha gS 
rFkk vkxs vUos"k.k okafNr gS] vUos"k.k ,tsalh dks vkxs vUos"k.k djus ds fy, funsf'kr 
fd;k tk ldrk gS ;k ifjoknh dks ifjokn ds leFkZu esa lkexzh izLrqr djus ds fy, 
funsf'kr fd;k tk ldrk gS & ;fn eftLVsªV@fo'ks"k U;k;k/kh'k dh ;g jk; gS fd 
laKku fy;k tk ldrk gS fdarq ;fn vfHk;kstu gsrq eatwjh vkns'k dh vko';drk gS rc 
laKku ugha fy;k tk ldrk rFkk ekeys dks vfHk;kstu gsrq eatwjh izkIr djus ds fy, 
vUos"k.k ,tsalh ij NksM+k tk,xk & fo'ks"k U;k;k/kh'k us dksbZ vf/kdkfjrk dh =qfV ugha 
dkfjr dh gSA ¼HkwisUnz flag fo- e-iz- jkT;½	  (DB)…764

Criminal Procedure Code, 1973 (2 of 1974), Section 167 – Extension of 
Remand – Power of Magistrate – Held – Even in absence of an application or 
request by Investigating Officer seeking further remand, Magistrate can 
grant further remand of accused u/S 167 Cr.P.C. [Manoj Yadav Vs. State of 
M.P.]	  …777

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167 & fjekaM c<+kuk &  eftLVsªV 
dh 'kfDr & vfHkfu/kkZfjr & vkxs fjekaM pkgrs gq,] vUos"k.k vf/kdkjh }kjk fdlh 
vkosnu ;k fuosnu dh vuqifLFkfr esa Hkh eftLVsªV /kkjk 167 na-iz-la- ds varxZr vfHk;qDr 
dks vkxs fjekaM iznku dj ldrk gSA ¼eukst ;kno fo- e-iz- jkT;½	 …777

Criminal Procedure Code, 1973 (2 of 1974), Section 167 and Constitution 
– Article 21 – Illegal Detention/Custody – Personal Liberty – Habeas Corpus – 
Held – Apex Court concluded that detaining a person without there being a 
valid order of remand is considered to be illegal detention and is contrary to 
the personal liberty guaranteed by Constitution under Article 21 and as 
such, direction for release can be granted but Writ of habeas corpus is the 
only remedy in such cases. [Manoj Yadav Vs. State of M.P.]	 …777

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167 ,oa lafo/kku & vuqPNsn 21 
& voS/k fujks/k@vfHkj{kk & nSfgd Lora=rk & canh izR;{khdj.k & vfHkfu/kkZfjr & 
loksZPp U;k;ky; us fu"df"kZr fd;k fd fcuk ,d fof/kekU; fjekaM vkns'k ds ,d O;fDr 
dks fu:) djuk voS/k fujks/k ekuk x;k gS rFkk lafo/kku ds vuqPNsn 21 ds varxZr 
izR;kHkwr nSfgd Lora=rk ds fo:) gS vkSj bl rjg eqDr fd;s tkus gsrq funs'k iznku 
fd;k tk ldrk gS ijarq ,sls izdj.kksa esa canh izR;{khdj.k fjV gh ,dek= mipkj gSA 
¼eukst ;kno fo- e-iz- jkT;½	  …777

Criminal Procedure Code, 1973 (2 of 1974), Section 167(1) & 167(2) – 
Illegal Detention/Custody – Grant of Bail – Power of Magistrate – Held – 
Though right to be released accrues in favour of applicant if he is found to be 
in illegal detention but application u/S 167(1) Cr.P.C. is not proper remedy 
for claiming bail from Magistrate – Power can be exercised by Magistrate 
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only u/S 167(2) Cr.P.C. in case of default of not filing charge sheet within 
prescribed limit of 90 days – Court below rightly dismissed application of 
bail filed u/S 167(1) as Court do not have power to do so – Application 
dismissed. [Manoj Yadav Vs. State of M.P.]	 …777

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167¼1½ o 167¼2½ & voS/k 
fujks/k@vfHkj{kk & tekur iznku dh tkuk & eftLVªsV dh 'kfDr & vfHkfu/kkZfjr & 
;|fi NksM+s tkus dk vf/kdkj vihykFkhZ ds i{k esa izksn~Hkwr gksrk gS] ;fn og voS/k :Ik ls 
vfHkj{kk esa ik;k tkrk gS] ijarq na-iz-la- dh /kkjk 167¼1½ ds varxZr vkosnu] eftLVsªV ls 
tekur dk nkok djus ds fy, mfpr mipkj ugha gS & eftLVsªV }kjk 'kfDr dk iz;ksx] 
vkjksi i=] uCcs fnuksa dh fofgr lhek ds Hkhrj izLrqr u fd;s tkus ds O;frØe dh n'kk 
esa dsoy /kkjk 167¼2½ na-iz-la- ds varxZr fd;k tk ldrk gS & /kkjk 167¼1½ ds varxZr 
tekur dk vkosnu fupys U;k;ky; }kjk mfpr :i ls [kkfjt fd;k x;k D;ksafd 
U;k;ky; dks ,slk djus dh 'kfDr ugha gS & vkosnu [kkfjtA ¼eukst ;kno fo- e-iz- 
jkT;½	  …777

Criminal Procedure Code, 1973 (2 of 1974), Sections 194, 381(1) & 400 
– See – Arbitration and Conciliation Act, 1996, Sections 2(1)(e), 9, 14, 34 & 36 
[Yashwardhan Raghuwanshi Vs. District & Sessions Judge]	 (DB)…655

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk,¡ 194] 381¼1½ o 400 & ns[ksa & 
ek/;LFke~ vkSj lqyg vf/kfu;e] 1996] /kkjk,¡ 2¼1½¼e½] 9] 14] 34 o 36 ¼;'ko/kZu j?kqoa'kh 
fo- fMfLVªDV ,.M ls'kal tt½	  (DB)…655

Criminal Procedure Code, 1973 (2 of 1974), Section 439 and Narcotic 
Drugs and Psychotropic Substances Act (61 of 1985), Sections 8, 15 & 29 – Bail 
– Entitlement – Held – Applicant arrested solely on basis of statement made 
by co-accused and his own confessional statement, is entitled to be released 
on bail – Bail granted – Application allowed. [Ramniwas Vs. State of M.P.]	

…757

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 439 ,oa Lokid vkS"kf/k vkSj 
eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk,¡ 8] 15 o 29 & tekur & gdnkjh & 
vfHkfu/kkZfjr & lgvfHk;qDr }kjk fn;s x;s dFku ,oa mlds Lo;a ds laLohd`fr dFku ds 
,dek= vk/kkj ij vkosnd dks fxj¶rkj fd;k x;k] tekur ij NksM+s tkus gsrq gdnkj gS 
& tekur iznku dh xbZ & vkosnu eatwjA ¼jkefuokl fo- e-iz- jkT;½	 …757

Criminal Procedure Code, 1973 (2 of 1974), Section 451 & 457 – See – 
Mines and Minerals (Development and Regulation) Act, 1957, Section 4(1) & 
21(1) [Makhan Prajapati Vs. State of M.P.]	 …761
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n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 451 o 457 & ns[ksa & [kku vkSj 
[kfut ¼fodkl vkSj fofu;eu½ vf/kfu;e] 1957] /kkjk 4¼1½ o 21¼1½ ¼ek[ku iztkifr fo- 
e-iz- jkT;½	  …761

Designs Act (16 of 2000), Section 2(d) & 4 and Civil Procedure Code (5 
of 1908), Order 39 Rule 1 & 2 – Design & Trademark – Determination – Held – 
Court below erred in relying on different “Trademarks” when matter was 
essentially related to “Design” – Real test is based on “look alike” factor – 
Simple test to determine the design is to keep both products side by side to see 
if those appear to be similar or different – Applying the parameter of “exact 
similitude” or “exclusivity” is not correct – Similarity of design found – 
Injunction granted – Appeal allowed. [Praveen Muraka Vs. Bhama 
Enterprises India Pvt. Ltd.]	  (DB)…737

fMtkbu vf/kfu;e ¼2000 dk 16½] /kkjk 2¼d½ o 4 ,oa flfoy ÁfØ;k lafgrk 
¼1908 dk 5½] vkns'k 39 fu;e 1 o 2 & fMtkbZu o O;kikj fpUg~ & vo/kkj.k & 
vfHkfu/kkZfjr & tc ekeyk vko';d :i lss **fMtkbZu** ls lacaf/kr Fkk rks fupys 
U;k;ky; us fHkUu **O;kikj fpUg~** esa fo'okl djus esa =qfV dh & okLrfod ijh{k.k **,d 
leku fn[kus** ds dkjd ij vk/kkfjr gS & fMtkbZu vo/kkfjr djus gsrq ljy ijh{k.k 
;g gS fd nksuksa mRiknksa dks lkFk&lkFk j[kk tk, rkfd ;g ns[kk tk lds fd os leku 
izrhr gksrs gSa vFkok fHkUu & **lVhd lekurk** vFkok **vuU;rk** dk ekin.M ykxw 
djuk lgh ugha gS & fMtkbZu dh lekurk feyh & O;kns'k iznku fd;k x;k & vihy 
eatwjA ¼izohu eqjkdk fo- Hkkek baVjizkbtsl bafM;k izk-fy-½	 (DB)…737

Designs Act (16 of 2000), Section 4 – Comparison of Designs – Held – 
No provision of Act or Rule produced before Court that Controller/ 
Examiner is under an obligation to examine the design for which registration 
is applied with all previous designs of same product which have already been 
registered. [Praveen Muraka Vs. Bhama Enterprises India Pvt. Ltd.]	  

(DB)…737

fMtkbu vf/kfu;e ¼2000 dk 16½] /kkjk 4 & fMtkbZuksa dh rqyuk & vfHkfu/kkZfjr & 
U;k;ky; ds le{k vf/kfu;e vFkok fu;e ds ,sls dksbZ mica/k izLrqr ugha fd;s x;s fd 
fu;a=d@ijh{kd ml fMtkbZu dk ftlds jftLVªhdj.k gsrq vkosnu fd;k x;k gS] 
leku mRikn dh igys ls gh jftLVªhd`r dh tk pqdh iwoZ lHkh fMtkbZuksa ds lkFk 
ijh{k.k djus gsrq ck/; gSA ¼izohu eqjkdk fo- Hkkek baVjizkbtsl bafM;k izk-fy-½	

(DB)…737

Disaster Management Act (53 of 2005) – See – Constitution – Article 21 
[In Reference (Suo Motu) Vs. Union of India]	 (DB)…698
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vkink izca/ku vf/kfu;e ¼2005 dk 53½ & ns[ksa & lafo/kku & vuqPNsn 21 ¼bu 
jsÝsUl ¼lw eksVks½ fo- ;wfu;u vkWQ bafM;k½	  (DB)…698

Electricity Act (36 of 2003), Section 86(1)(f) – See – Arbitration and 
Conciliation Act, 1996, Section 11(6) & 21 [Chief General Manager (IPC) MP 
Power Trading Co. Ltd. Vs. Narmada Equipments Pvt. Ltd.]	 (SC)…604

fo|qr vf/kfu;e ¼2003 dk 36½] /kkjk 86¼1½¼f½ & ns[ksa & ek/;LFke~ vkSj lqyg 
vf/kfu;e] 1996] /kkjk 11¼6½ o 21 ¼phQ tujy eSustj ¼vkbZihlh½ ,e ih ikWoj VªsfMax 
da- fy- fo- ueZnk bfDoiesUV izk- fy-½	  (SC)…604

Electricity Act (36 of 2003), Section 86(1)(f) & 174 – See – Arbitration 
and Conciliation Act, 1996, Section 11(6) [Chief General Manager (IPC) MP 
Power Trading Co. Ltd. Vs. Narmada Equipments Pvt. Ltd.]	 (SC)…604

fo|qr vf/kfu;e ¼2003 dk 36½] /kkjk 86¼1½¼f½ o 174 & ns[ksa & ek/;LFke~ vkSj 
lqyg vf/kfu;e] 1996] /kkjk 11¼6½ ¼phQ tujy eSustj ¼vkbZihlh½ ,e ih ikWoj VªsfMax 
da- fy- fo- ueZnk bfDoiesUV izk- fy-½	  (SC)…604

Entertainment Duty and Advertisements Tax Act, M.P. (30 of 1936), 
Section 2(f) – Proprietor – Executive Instructions – Held – In absence of any 
definition of “proprietor/swami” in executive directions/policy, the 
definition must be traced from main enactment – Definition contained in 
parent Act of 1936 must be the basis for determination – No executive 
instructions can prevail or assign a different meaning than the meaning 
provided in parent Act. [Satyam Cineplexes Ltd. (M/s) Vs. State of M.P.]	

(DB)…642

euksjatu 'kqYd vkSj foKkiu dj vf/kfu;e] e-iz- ¼1936 dk 30½] /kkjk 2¼f½ & 
izksijkbVj & dk;Zikfyd vuqns'k & vfHkfu/kkZfjr & dk;Zikfyd funsZ'kksa @uhfr esa 
*Lokeh* dh fdlh ifjHkk"kk dh vuqifLFkfr esa] ifjHkk"kk dk eq[; vf/kfu;ferh ls irk 
yxkuk pkfg, & vo/kkj.k gsrq 1936 ds ewy vf/kfu;e esa varfoZ"V ifjHkk"kk ,d vk/kkj 
gksuk pkfg, & dksbZ dk;Zikfyd vuqns'k vfHkHkkoh ugha gks ldrk ;k ewy vf/kfu;e esa 
micaf/kr vFkZ ds vykok ,d fHkUu vFkZ ugha ns ldrkA ¼lR;e flusIysDlsl fy- ¼es-½ fo- 
e-iz- jkT;½	  (DB)…642

Entertainment Duty and Advertisements Tax Act, M.P. (30 of 1936), 
Section 2(f) – Proprietor – Exemption of Tax – Entitlement – Held – Definition 
of “proprietor” covers a person responsible for the time being or an incharge 
of management of the entertainment – Petitioner/lessee entitled to get benefit 
of exemption of Entertainment Tax – Impugned order set aside – Petition 
allowed. [Satyam Cineplexes Ltd. (M/s) Vs. State of M.P.]	 (DB)…642
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euksjatu 'kqYd vkSj foKkiu dj vf/kfu;e] e-iz- ¼1936 dk 30½] /kkjk 2¼f½ & 
Lokeh & dj ls NwV & gdnkjh & vfHkfu/kkZfjr & *Lokeh* dh ifjHkk"kk esa rRle; 
mRrjnk;h O;fDr ;k euksjatu ds izca/ku dk izHkkjh vkPNkfnr gS & ;kph@iV~Vk/k`fr 
euksjatu dj dh NwV dk ykHk izkIr djus ds fy, gdnkj & vk{ksfir vkns'k vikLr & 
;kfpdk eatwjA ¼lR;e flusIysDlsl fy- ¼es-½ fo- e-iz- jkT;½	 (DB)…642

Entertainment Duty and Advertisements Tax Act, M.P. (30 of 1936), 
Section 2(f) & 7 – Exemption of Tax – Criteria – Held – Section 7 which 
empowers government to exercise power of exemption is related to “any 
entertainment” or “clause of entertainment” and is not aimed towards the 
“owner” or “applicant” who preferred application for construction of 
shopping mall or multiplex. [Satyam Cineplexes Ltd. (M/s) Vs. State of M.P.]	

(DB)…642

euksjatu 'kqYd vkSj foKkiu dj vf/kfu;e] e-iz- ¼1936 dk 30½] /kkjk 2¼f½ o 7 
& dj ls NwV & ekin.M & vfHkfu/kkZfjr & /kkjk 7 tks ljdkj dks NwV dh 'kfDr dk 
iz;ksx djus ds fy, l'kDr djrh gS] *fdlh euksjatu* ;k *euksjatu dk [kaM* ls laacaf/kr 
gS vkSj 'kkWfiax ekWy ;k eYVhIysDl ds fuekZ.k gsrq vkosnu izLrqr djus okys *ekfyd* ;k 
*vkosnd* dh vksj yf{kr ughaA ¼lR;e flusIysDlsl fy- ¼es-½ fo- e-iz- jkT;½ 

(DB)…642

Epidemic Diseases Act, (3 of 1897) – See – Constitution – Article 21 [In 
Reference (Suo Motu) Vs. Union of India]	  (DB)…698

egkekjh vf/kfu;e] ¼1897 dk 3½ & ns[ksa & lafo/kku & vuqPNsn 21 ¼bu jsÝsUl 
¼lw eksVks½ fo- ;wfu;u vkWQ bafM;k½	  (DB)…698

Evidence Act (1 of 1872), Section 25 – See – Narcotic Drugs and 
Psychotropic Substances Act, 1985, Section 53 & 67 [Ramniwas Vs. State of 
M.P.]	  …757

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 25 & ns[ksa & Lokid vkS"kf/k vkSj eu%ÁHkkoh 
inkFkZ vf/kfu;e] 1985] /kkjk 53 o 67 ¼jkefuokl fo- e-iz- jkT;½	 …757

Interpretation of Statutes – Principle – Held – If a statute prescribes a 
thing to be done in a particular manner, it has to be done in the same manner 
and other methods are forbidden. [State of M.P. Vs. Vishnu Prasad Maran]	

(DB)…614

dkuwuksa dk fuoZpu & fl)kar & vfHkfu/kkZfjr & ;fn ,d dkuwu fdlh dk;Z dks 
,d fof'k"V rjhds ls fd;k tkuk fofgr djrk gS] rks mls mlh jhfr ls fd;k tkuk 
pkfg, rFkk vU; rjhds fuf"k) gSaA ¼e-iz- jkT; fo- fo".kq izlkn ekju½	 (DB)…614
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Land Revenue Code, M.P. (20 of 1959), Section 31 & 178(1) – “Any 
Proceedings” – Interpretation – Held – Words “any proceedings” in Section 
31 would not include any proceedings involving the question of title of 
parties. [Ranjit @ Bhaiyu Mohite Vs. Smt. Nandita Singh]	 …727

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 31 o 178¼1½ & **dksbZ Hkh 
dk;Zokfg;ka** & fuoZpu & vfHkfu/kkZfjr & /kkjk 31 esa 'kCn **dksbZ Hkh dk;Zokfg;ksa** esa 
,slh dksbZ Hkh dk;Zokfg;ka 'kkfey ugha gksxh ftlesa i{kdkjksa ds gd dk iz'u varxZzLr 
gksA ¼jathr mQZ HkS;w eksfgrs fo- Jherh uafnrk flag½	 …727

Land Revenue Code, M.P. (20 of 1959), Section 110 – See – Constitution 
– Article 227 [Ranjit @ Bhaiyu Mohite Vs. Smt. Nandita Singh]	 …727

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 110 & ns[ksa & lafo/kku & vuqPNsn 
227 ¼jathr mQZ HkS;w eksfgrs fo- Jherh uafnrk flag½	 …727

Land Revenue Code, M.P. (20 of 1959), Section 110 & 178(1) –Mutation 
on Ground of “Will” – Acquisition of Right & Question of Title – Jurisdiction – 
Held – “Acquisition of right” is a crucial aspect to be kept in mind while 
deciding application u/S 110 of Code – Question of determination of title and 
adjudication of correctness and genuineness of “Will” is beyond jurisdiction 
of revenue authorities – It has to be adjudicated by Civil Court – Impugned 
orders set aside – Petition disposed. [Ranjit @ Bhaiyu Mohite Vs. Smt. 
Nandita Singh]	  …727

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 110 o 178¼1½ & **olh;r** ds 
vk/kkj ij ukekarj.k & vf/kdkj dk vtZu o gd dk iz'u & vf/kdkfjrk & vfHkfu/kkZfjr 
& **vf/kdkj dk vtZu**] lafgrk dh /kkjk 110 ds varxZr vkosnu dk fofu'p; djrs 
le; /;ku esa j[ks tkus okyk ,d fu.kkZ;d igyw gS & gd ds vo/kkj.k dk iz'u rFkk 
**olh;r** dh lR;rk vkSj okLrfodrk dk U;k;fu.kZ;u jktLo izkf/kdkfj;ksa dh 
vf/kdkfjrk ls ijs gS & flfoy U;k;ky; }kjk bldk U;k;fu.kZ;u fd;k tkuk pkfg, & 
vk{ksfir vkns'k vikLr & ;kfpdk fujkd`rA ¼jathr mQZ HkS;w eksfgrs fo- Jherh uafnrk 
flag½	  …727

Legal Maxim – “us res magis valeat quam pereat” – Discussed and 
explained. [Government of Maharashtra (Water Resources Department) 
Represented by Executive Engineer Vs. M/s Borse Brothers Engineers & 
Contractors Pvt. Ltd.]	 	 (SC)…557

fof/kd lw= & **vekU; ls ekU; djuk vPNk gS** & foosfpr ,oa Li"V fd;k 
x;kA ¼xOgesZaV vkWQ egkjk"Vª ¼okWVj fjlkslsZt fMikVZesUV½ }kjk ,fXtD;wfVo bathfu;j 
fo- es- cksjls cznlZ bathfu;lZ ,.M dkUVsªDVlZ izk-fy-½	 (SC)…557
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Limitation Act (36 of 1963), Section 3(1) – Bar of Limitation – Held – It 
is for Court to find out as to whether appeal is within limitation or not – There 
is no law that  in case if question of limitation is not raised at the earliest, then 
it cannot be considered at a later stage. [Madhu Morya (Ku.) Vs. State of 
M.P.]	  …627

ifjlhek vf/kfu;e ¼1963 dk 36½] /kkjk 3¼1½ & ifjlhek dk otZu & vfHkfu/kkZfjr 
& ;g U;k;ky; ds fy, gS fd irk yxk;s fd D;k vihy ifjlhek ds Hkhrj gS vFkok ugha 
& ,slh dksbZ fof/k ugha gS fd ;fn ifjlhek ds iz'u dks 'kh?kzrk ls ugha mBk;k x;k gS] 
rc ml ij ckn ds izØe ij fopkj ugha fd;k tk ldrkA ¼e/kq ekS;Z ¼dq-½ fo- e-iz- jkT;½	 

…627

Limitation Act (36 of 1963), Section 5 & 29(2) – See – Arbitration and 
Conciliation Act, 1996, Section 37 & 43 [Government of Maharashtra (Water 
Resources Department) Represented by Executive Engineer Vs. M/s Borse 
Brothers Engineers & Contractors Pvt. Ltd.]	 (SC)…557

ifjlhek vf/kfu;e ¼1963 dk 36½] /kkjk 5 o 29¼2½ & ns[ksa & ek/;LFke~ vkSj 
lqyg vf/kfu;e] 1996] /kkjk 37 o 43 ¼xOgesZaV vkWQ egkjk"Vª ¼okWVj fjlkslsZt 
fMikVZesUV½ }kjk ,fXtD;wfVo bathfu;j fo- es- cksjls cznlZ bathfu;lZ ,.M dkUVsªDVlZ 
izk-fy-½	 	 (SC)…557

Limitation Act (36 of 1963), Article 116 & 117 & Section 5 – See – 
Arbitration and Conciliation Act, 1996, Section 34 & 37 [Government of 
Maharashtra (Water Resources Department) Represented by Executive 
Engineer Vs. M/s Borse Brothers Engineers & Contractors Pvt. Ltd.]	

(SC)…557

ifjlhek vf/kfu;e ¼1963 dk 36½] vuqPNsn 116 o 117 o /kkjk 5 & ns[ksa & 
ek/;LFke~ vkSj lqyg vf/kfu;e] 1996] /kkjk 34 o 37 ¼xOgesZaV vkWQ egkjk"Vª ¼okWVj 
fjlkslsZt fMikVZesUV½ }kjk ,fXtD;wfVo bathfu;j fo- es- cksjls cznlZ bathfu;lZ ,.M 
dkUVsªDVlZ izk-fy-½	  (SC)…557

Mines and Minerals (Development and Regulation) Act (67 of 1957), 
Section 4(1) & 21(1), Penal Code (45 of 1860), Section 379 and Criminal 
Procedure Code, 1973 (2 of 1974), Section 451 & 457 – Release of Seized 
Vehicle – Held – Unless owner of vehicle permits, no driver can transport 
sand by owner's vehicle – Petitioner (registered owner of vehicle) deposited 
penalty which prima facie reflects his consent rather non-rebuttal by him 
shows implied consent – Mere submission of royalty cannot absolve 
petitioner from his liability – Courts below rightly rejected application filed 
u/S 451 & 457 Cr.P.C. – Application dismissed. [Makhan Prajapati Vs. State 
of M.P.]	  …761
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[kku vkSj [kfut ¼fodkl vkSj fofu;eu½ vf/kfu;e ¼1957 dk 67½] /kkjk 4¼1½ o 
21¼1½] n.M lafgrk ¼1860 dk 45½] /kkjk 379 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 
2½] /kkjk 451 o 457 & tCr'kqnk okgu dh fueqZfDr & vfHkfu/kkZfjr & tc rd okgu dk 
Lokeh vuqefr u nsa dksbZ okgu pkyd] Lokeh ds okgu ls jsr dk ifjogu ugha dj 
ldrk & ;kph ¼okgu dk iathd`r Lokeh½ us 'kkfLr tek dh] tks izFke n`"V~;k mldh 
lEefr izfrfcafcr djrk gS cfYd mlds }kjk [kaMu u fd;k tkuk foof{kr lEefr 
n'kkZrk gS & ek= jkW;YVh izLrqr djuk] ;kph dks mlds nkf;Ro ls eqDr ugha djrk & 
fupys U;k;ky;ksa us /kkjk 451 o 457 na-iz-la- ds varxZr izLrqr vkosnu dks mfpr :i ls 
ukeatwj fd;k & vkosnu [kkfjtA ¼ek[ku iztkifr fo- e-iz- jkT;½	 …761

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Sections 
8, 15 & 29 – See – Criminal Procedure Code, 1973, Section 439 [Ramniwas Vs. 
State of M.P.]	  …757

Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk,¡ 8] 15 o 
29 & ns[ksa & n.M çfØ;k lafgrk] 1973] /kkjk 439 ¼jkefuokl fo- e-iz- jkT;½	 …757

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section 
53 & 67 and Evidence Act (1 of 1872), Section 25 – “Officers” – Confessional 
Statement of Accused – Held – Apex Court concluded that “Officers” u/S 53 
are “Police Officers” within meaning of Section 25 of Evidence Act – 
Confessional statement made to them would be barred u/S 25 of Evidence 
Act – Statement recorded u/S 67 cannot be used as confessional statement in 
the trial under the 1985 Act. [Ramniwas Vs. State of M.P.]	 …757

Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 53 o 67 
,oa lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 25 & **vf/kdkjhx.k** & vfHk;qDr dk laLohd`fr 
dFku & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd /kkjk 53 ds varxZr 
**vf/kdkjhx.k*] lk{; vf/kfu;e dh /kkjk 25 ds vFkkZUrxZr **iqfyl vf/kdkjhx.k** gS & 
mUgsa fn;k x;k laLohd`fr dFku] lk{; vf/kfu;e dh /kkjk 25 ds varxZr oftZr gksxk & 
/kkjk 67 ds varxZr vfHkfyf[kr dFku dk mi;ksx laLohd`fr dFku ds :i esa 1985 ds 
vf/kfu;e ds varxZr fopkj.k esa ugha fy;k tk ldrkA ¼jkefuokl fo- e-iz- jkT;½	…757

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section 
67 –  Confessional Statement – Held – Statement made by co-accused and 
confessional statement of accused are not admissible in law and cannot be 
taken into account to convict an accused under NDPS Act. [Ramniwas Vs. 
State of M.P.]	 	 …757

Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 67 & 
laLohd`fr dFku & vfHkfu/kkZfjr & lgvfHk;qDr }kjk fd;k x;k dFku ,oa vfHk;qDr dk 
laLohd`fr dFku fof/k esa xzkg~; ugha gS rFkk vfHk;qDr dks Lokid vkS"kf/k vkSj eu%izHkkoh 
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inkFkZ vf/kfu;e ds varxZr nks"kfl) djus ds fy, fopkj esa ugha fy;s tk ldrsA 
¼jkefuokl fo- e-iz- jkT;½	  …757

Official Language Act, M.P., 1957 (5 of 1958) – Hindi Version – Held – 
After enactment of M.P. Official Language Act, 1957, the Hindi version 
published must be relied upon in case of any doubt. [Satyam Cineplexes Ltd. 
(M/s) Vs. State of M.P.]	  (DB)…642

jktHkk"kk vf/kfu;e] e-iz-] 1957 ¼1958 dk 5½ & fgUnh laLdj.k & vfHkfu/kkZfjr 
& e-iz- 'kkldh; Hkk"kk vf/kfu;e 1957 dh vf/kfu;ferh Ik'pkr~] fdlh la'k; dh fLFkfr 
esa] izdkf'kr fgUnh laLdj.k ij fo'okl fd;k tkuk pkfg,A ¼lR;e flusIysDlsl fy- 
¼es-½ fo- e-iz- jkT;½	  (DB)…642

Penal Code (45 of 1860), Sections 294, 323 & 506/34 – See – Scheduled 
Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989, Sections 
3(2)(va), 18 & 18-A [Anil Patel Vs. State of M.P.]	 …746

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 294] 323 o 506@34 & ns[ksa  & vuqlwfpr 
tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e] 1989] /kkjk,¡ 3¼2½¼va½] 
18 o 18&A ¼vfuy iVsy fo- e-iz- jkT;½	  …746

Penal Code (45 of 1860), Section 379 – See – Mines and Minerals 
(Development and Regulation) Act, 1957, Section 4(1) & 21(1) [Makhan 
Prajapati Vs. State of M.P.]	  …761

n.M lafgrk ¼1860 dk 45½] /kkjk 379 & ns[ksa & [kku vkSj [kfut ¼fodkl vkSj 
fofu;eu½ vf/kfu;e] 1957] /kkjk 4¼1½ o 21¼1½ ¼ek[ku iztkifr fo- e-iz- jkT;½	…761

Practice – Act/Rules/Executive instructions – Conflict – Held – If there 
exists any conflict between provisions of Act and the provisions of Rules or 
executive instructions, the former will prevail. [Satyam Cineplexes Ltd. 
(M/s) Vs. State of M.P.]	  (DB)…642

i)fr & vf/kfu;e@fu;e@dk;Zikfyd vuqns'k & fojks/k & vfHkfu/kkZfjr & 
;fn vf/kfu;e ds mica/kksa ,oa fu;eksa ds mica/kksa vFkok dk;Zikfyd vuqns'kksa ds chp 
dksbZ fojks/k fo|eku gS] iwoZdfFkr vfHkHkkoh gksxkA ¼lR;e flusIysDlsl fy- ¼es-½ fo- e-
iz- jkT;½	  (DB)…642

Practice – Public Orders – Object & Validity – Held – Validity of order 
of statutory authority must be judged on basis of grounds mentioned therein 
and it cannot be supported by assigning different reasons in the Court by 
filing counter affidavit – Public orders made by public authorities are meant 
to have public effect and are intended to affect the actings and conduct of 
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those to whom they are addressed and must be construed objectively with 
reference to language used in the order itself. [Satyam Cineplexes Ltd. (M/s) 
Vs. State of M.P.]	  (DB)…642

i)fr & yksd vkns'k & mn~ns'; o fof/kekU;rk & vfHkfu/kkZfjr & dkuwuh 
izkf/kdkjh ds vkns'k dh fof/kekU;rk dk fu.kZ; mlesa mfYyf[kr vk/kkjksa ij vk/kkfjr 
gksuk pkfg, rFkk mls izfr 'kiFki= izLrqrhdj.k }kjk U;k;ky; esa fHkUu dkj.k nsdj 
lefZFkZr ugaha fd;k tk ldrk & yksd izkf/kdkfj;ksa }kjk fd;s x;s yksd vkns'kksa dk yksd 
izHkko gksuk vFkkZafor gS ,oa ftUgsa lacksf/kr fd;k x;k gS] muds dk;ksZa ,oa vkpj.k dks 
izHkkfor djuk vk'kf;r gS rFkk Lo;a vkns'k esa iz;qDr Hkk"kk ds lanHkZ eas oLrqfu"B :Ik ls 
vFkkZao;u yxkuk pkfg,A ¼lR;e flusIysDlsl fy- ¼es-½ fo- e-iz- jkT;½	 (DB)…642

Prevention of Corruption Act (49 of 1988), Sections 13(1)(e), 13(2) & 19 
– See – Criminal Procedure Code, 1973, Section 156(3) & 173(3) [Bhupendra 
Singh Vs. State of M.P.]	  (DB)…764

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk,¡ 13¼1½¼e½] 13¼2½ o 19 & ns[ksa 
& n.M çfØ;k lafgrk] 1973] /kkjk 156¼3½ o 173¼3½ ¼HkwisUnz flag fo- e-iz- jkT;½	

(DB)…764

Protection of Human Rights Act, 1993 (10 of 1994), Section 2(d) and 
Constitution – Article 21 – Human Rights – Held – Section 2(d) defines 
“human rights” to mean “the rights relating to life, liberty, equality and 
dignity of individual guaranteed by Constitution or embodied in 
International Covenants and enforceable by Courts in India” – Right to 
health and medical care is one of the facets enshrined under Article 21 of 
Constitution. [In Reference (Suo Motu) Vs. Union of India]	 (DB)…698

ekuo vf/kdkj laj{k.k vf/kfu;e] 1993 ¼1994 dk 10½] /kkjk 2¼d½ ,oa lafo/kku 
& vuqPNsn 21 & ekuokf/kdkj & vfHkfu/kkZfjr & /kkjk 2¼d½ esa **ekuo vf/kdkj** ls 
**izk.k] Lora=rk] lekurk vkSj O;fDr dh xfjek ls lacaf/kr ,sls vf/kdkj vfHkizsr gSa tks 
lafo/kku }kjk izR;kHkwr fd;s x;s gSa ;k varjjk"Vªh; izlafonkvksa esa lfUufo"V vkSj Hkkjr 
esa U;k;ky;ksa }kjk izorZuh; gS** & LokLF; ,oa fpfdRlk lsok dk vf/kdkj lafo/kku ds 
vuqPNsn 21 ds varxZr izfr"Bkfir igyqvksa esa ls ,d gSA ¼bu jsÝsUl ¼lw eksVks½ fo- 
;wfu;u vkWQ bafM;k½	  (DB)…698

Sand (Mining, Transportation, Storage and Trading) Rules, M.P., 2019, 
Rule 20(2) – Enquiry – Opportunity of Hearing – Held – Enquiry under Rule 
20(2) is necessary with regard to three factors, i.e. mineral being sand or not, 
whether alleged offender holds valid ETP and quantity transported is more 
than quantity mentioned in ETP or not – Enquiry cannot be unilateral and 
reasonable opportunity of hearing has to be afforded regarding above three 
aspects – Impugned order passed without affording reasonable opportunity 
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of hearing to petitioner, hence quashed – Collector directed to pass a fresh 
order after affording reasonable opportunity of hearing – Petition allowed. 
[Surendra Kumar Shivhare Vs. State of M.P.]	 (DB)…668

jsr ¼[kuu] ifjogu] Hk.Mkj.k ,oa O;kikj½ fu;e] e-iz-] 2019] fu;e 20¼2½ & 
tkap & lquokbZ dk volj & vfHkfu/kkZfjr & fu;e 20¼2½ ds varxZr tkap] rhu dkjdksa 
ds laca/k esa vko';d gS] vFkkZr~] [kfut jsr gS vFkok ugha] D;k vfHkdfFkr vijk/kh ds 
ikl fof/kekU; bZ-Vh-ih- ¼bZysDVªkWfud VªkaliksVZ ijfeV½ gS vkSj D;k ifjogu dh xbZ 
ek=k] bZ-Vh-ih- esa mfYyf[kr ek=k ls vf/kd gS vFkok ugha & tkap ,drjQk ugha gks 
ldrh rFkk mijksDr rhu igyqvksa ds laca/k esa lquokbZ dk ;qfDr;qDr volj iznku fd;k 
tkuk pkfg, & vk{ksfir vkns'k] ;kph dks lquokbZ dk ;qfDr;qDr volj iznku fd;s fcuk 
ikfjr fd;k x;k vr% vfHk[kafMr & dysDVj dks lquokbZ dk ;qfDr;qDr volj iznku 
djus ds i'pkr~] u;s fljs ls vkns'k ikfjr djus ds fy, funsf'kr fd;k x;k & ;kfpdk 
eatwjA ¼lqjsUnz dqekj f'kogjs fo- e-iz- jkT;½	  (DB)…668

Sand (Mining, Transportation, Storage and Trading) Rules, M.P., 2019, 
Rule 20(2) & 20(3), Proviso – Compounding & Penalty – Powers of Collector – 
Held – If illegal transporter fails to come forward to seek compounding, 
despite being intimated about his right to compound the offence, Collector is 
left with no option but to impose penalty in terms of table in Rule 20 – If 
illegal transporter comes forward seeking compounding then Collector has 
to pass a compounding order as per table in Rule 20, without any discretion 
to refuse compound or to reduce/enhance the compounding fee prescribed. 
[Surendra Kumar Shivhare Vs. State of M.P.]	 (DB)…668

jsr ¼[kuu] ifjogu] Hk.Mkj.k ,oa O;kikj½ fu;e] e-iz-] 2019] fu;e 20¼2½ o 
20¼3½] ijarqd & 'keu o 'kkfLr & dysDVj dh 'kfDr;ka & vfHkfu/kkZfjr & ;fn voS/k 
ifjokgd vijk/k ds 'keu gsrq mlds vf/kdkj ds ckjs esa mls lwfpr fd;s tkus ds 
ckotwn og 'keu pkgus gsrq lkeus vkus esa vlQy gksrk gS] rc dysDVj ds ikl fu;e 
20 esa nh xbZ rkfydk ds fuca/kuksa eas 'kkfLr vf/kjksfir djus ds flok; dksbZ fodYi ugha 
cprk & ;fn voS/k ifjokgd 'keu pkgrs gq, vkxs vkrk gS] rc dysDVj dks 'keu ls 
badkj djus ;k fofgr 'keu 'kqYd ?kVkus@c<+kus ds fdlh foosdkf/kdkj ds fcuk] fu;e 
20 esa nh xbZ rkfydk ds vuqlkj 'keu vkns'k ikfjr djuk gksxkA ¼lqjsUnz dqekj f'kogjs 
fo- e-iz- jkT;½	  (DB)…668

Sand (Mining, Transportation, Storage and Trading) Rules, M.P., 2019, 
Rule 20(2) & 20(3), Proviso – Opportunity of Hearing – Concept – Discussed 
and explained. [Surendra Kumar Shivhare Vs. State of M.P.]	 (DB)…668

jsr ¼[kuu] ifjogu] Hk.Mkj.k ,oa O;kikj½ fu;e] e-iz-] 2019] fu;e 20¼2½ o 
20¼3½] ijarqd & lquokbZ dk volj & ladYiuk & foosfpr ,oa Li"V dh xbZA ¼lqjsUnz 
dqekj f'kogjs fo- e-iz- jkT;½	  (DB)…668
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Sand (Mining, Transportation, Storage and Trading) Rules, M.P., 2019, 
Rule 20(2) & 20(3), Proviso – Opportunity of Hearing – Held – Concept of 
reasonable opportunity contained in proviso placed at the end of Rule 20(3) 
is squarely applicable to Rule 20(2) also. [Surendra Kumar Shivhare Vs. 
State of M.P.]	  (DB)…668

jsr ¼[kuu] ifjogu] Hk.Mkj.k ,oa O;kikj½ fu;e] e-iz-] 2019] fu;e 20¼2½ o 
20¼3½] ijarqd & lquokbZ dk volj & vfHkfu/kkZfjr & fu;e 20¼3½ ds var eas fn;s x;s 
ijarqd esa varfoZ"V ;qfDr;qDr volj dh ladYiuk] laiw.kZ :i ls fu;e 20¼2½ dks Hkh 
ykxw gksrh gSA ¼lqjsUnz dqekj f'kogjs fo- e-iz- jkT;½	 (DB)…668

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 
(33 of 1989), Section 3(1)(r) & 3(1)(s) – Expression “Public Place” & “Public 
View” – Discussed and Explained. [Anil Patel Vs. State of M.P.]	 …746

vuqlwfpr tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 
dk 33½] /kkjk 3¼1½¼r½ o 3¼1½¼s½ & vfHkO;fDr **lkoZtfud LFkku** o **yksd n`f"Vxkspj** 
& foosfpr ,oa Li"V fd;k x;kA ¼vfuy iVsy fo- e-iz- jkT;½	 …746

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 
(33 of 1989), Section 3(1)(r) & 3(1)(s) – Intention – Held – Apex Court 
concluded that under 1989 Act, offence is not established merely on fact that 
informant is a member of SC/ST unless there is an intention to humiliate a 
member of such community – Even for offence u/S 3(1)(s), condition 
precedent is intention of accused to commit offence against person of SC/ST 
community. [Anil Patel Vs. State of M.P.]	  …746

vuqlwfpr tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 
dk 33½] /kkjk 3¼1½¼r½ o 3¼1½¼s½ & vk'k; & vfHkfu/kkZfjr & loksZPp U;k;ky; us 
fu"df"kZr fd;k fd 1989 ds vf/kfu;e ds varxZr] vijk/k] ek= bl rF; ij LFkkfir 
ugha gksrk fd lwpuk nsus okyk] v-tk-@v-t-tk- dk ,d lnL; gS tc rd fd mDr 
leqnk; ds lnL; dks uhpk fn[kkus dk vk'k; u gks & ;gka rd fd /kkjk 3¼1½¼s½ ds 
varxZr vijk/k gsrq] v-tk-@v-t-tk- leqnk; ds O;fDr ds fo:) vijk/k dkfjr djus 
ds fy, vfHk;qDr dk vk'k; iqjksHkkoh 'krZ gSA ¼vfuy iVsy fo- e-iz- jkT;½	 …746

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 
(33 of 1989), Sections 3(1)(r), 3(1)(s), 18 & 18-A and Criminal Procedure Code, 
1973 (2 of 1974), Section 41(1)(b)(ii) – Anticipatory Bail Application – 
Maintainability – Held – As per FIR, incident alleged to be happened at open 
farm in public view – Appellants intentionally insulted complainant abusing 
on his caste – Accused and complainant live in same village, accused were 
well aware of caste of complainant – Prima facie, intention of appellant is to 
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humiliate/insult the complainant – Bar u/S 18 and 18-A is attracted – 
Anticipatory bail application not maintainable – Direction regarding 
procedure of arrest enumerated – Appeal disposed. [Anil Patel Vs. State of 
M.P.]	  …746

vuqlwfpr tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 
dk 33½] /kkjk,¡ 3¼1½¼r½] 3¼1½¼s½] 18 o 18&A ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 
2½] /kkjk 41¼1½¼b½¼ii½ & vfxze tekur dk vkosnu & iks"k.kh;rk & vfHkfu/kkZfjr & 
izFke lwpuk izfrosnu ds vuqlkj] vfHkdfFkr :Ik ls ?kVuk] yksd n`f"Vxkspj [kqys QkeZ 
ij ?kfVr gqbZ & vihykFkhZx.k us ifjoknh dks mldh tkfr ij vf'k"V 'kCn cksydj 
vk'k;iwoZd viekfur fd;k & vfHk;qDr vkSj ifjoknh ,d gh xkao esa jgrs gSa] 
vfHk;qDrx.k] ifjoknh dh tkfr ls HkyhHkkafr voxr Fks & izFke n`"V~;k] vihykFkhZ dk 
vk'k; ifjoknh dks uhpk fn[kkuk@viekfur djuk Fkk & /kkjk 18 o 18&A ds varxZr 
otZu vkdf"kZr gksrk gS & vfxze tekur dk vkosnu iks"k.kh; ugha & fxj¶rkjh dh 
izfØ;k laca/kh funs'k izxf.kr fd;s x;s & vihy fujkd`rA ¼vfuy iVsy fo- e-iz- jkT;½	

…746

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 
(33 of 1989), Sections 3(2)(va), 18 & 18-A and Penal Code (45 of 1860), Sections 
294, 323 & 506/34 – Bailable Offences – Held – Offence u/S 3(2)(va) of 1989 
Act is punishable with same punishment for offence under IPC – Appellants 
facing allegation u/S 323 and 506 which are specified in Schedule of offence 
u/S 3(2)(va) of 1989 Act and which are not having punishment of more than 3 
years in IPC, same be treated as bailable in nature – When offences are 
bailable in nature and need for anticipatory bail does not arise, Section 18 
and 18-A is not applicable. [Anil Patel Vs. State of M.P.]	 …746

vuqlwfpr tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 
dk 33½] /kkjk,¡ 3¼2½¼va½] 18 o 18&A ,oa n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 294] 323 o 
506@34 & tekurh; vijk/k & vfHkfu/kkZfjr & 1989 vf/kfu;e dh /kkjk 3¼2½¼va½ ds 
varxZr vijk/k] leku n.M ls n.Muh; gS tSls fd Hkk-na-la- ds varxZr vijk/k & 
vihykFkhZx.k] /kkjk 323 o 506 ds varxZr vfHkdFku dk lkeuk dj jgs gS tks fd 1989 
ds vf/kfu;e dh /kkjk 3¼2½¼va½ ds varxZr vijk/k dh vuqlwph esa fofufnZ"V fd;s x;s gSa 
vkSj ftlds fy, Hkk-na-la- esa 3 o"kZ ls vf/kd n.M ugha gS] mls tekurh; Lo:Ik dk 
le>k tk;s & tc vijk/k tekurh; Lo:Ik ds gSa vkSj vfxze tekur dh vko';drk 
mRiUu ugha gksrh] /kkjk 18 o 18&A ykxw ugha gksrh gSA ¼vfuy iVsy fo- e-iz- jkT;½	  

…746

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 
(33 of 1989), Section 18 & 18-A – Anticipatory Bail Application – Maintainability 
– Held – Apex Court concluded that if complaint does not make out prima 
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facie case for applicability of provisions of 1989 Act, bar created by Section 
18 and 18-A shall not be applied. [Anil Patel Vs. State of M.P.]	 …746

vuqlwfpr tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 
dk 33½] /kkjk 18 o 18&A & vfxze tekur dk vkosnu & iks"k.kh;rk & vfHkfu/kkZfjr & 
loksZPp U;k;ky; us fu"df"kZr fd;k fd 1989 vf/kfu;e ds mica/kksa dh iz;ksT;rk gsrq 
;fn ifjokn ls izFke n`"V~;k izdj.k ugha curk gS] /kkjk 18 o 18&A }kjk l`ftr otZu 
ykxw ugha gksxkA ¼vfuy iVsy fo- e-iz- jkT;½	  …746

Securitization and Reconstruction of Financial Assets and Enforcement 
of Security Interest (SARFAESI) Act, (54 of 2002), Sections 13(4), 14 & 17 and 
Constitution – Article 226/227 – Alternate Remedy of Appeal – Maintainability 
of Petition – Held – Section 14 is one of the mode of taking over possession of 
secured asset – Action u/S 14 constitutes an action taken after the stage of 
Section 13(4) thus, against such action, remedy of appeal u/S 17 before DRT 
is available – Petition dismissed. [Madan Mohan Shrivastava Vs. Additional 
District Magistrate (South) Bhopal]	  (DB)…683

foRrh; vkfLr;ksa dk izfrHkwfrdj.k vkSj iquxZBu rFkk izfrHkwfr fgr dk izorZu 
(SARFAESI) vf/kfu;e] ¼2002 dk 54½] /kkjk,¡ 13¼4½] 14 o 17 ,oa lafo/kku & vuqPNsn 
226@227 & vihy dk oSdfYid mipkj & ;kfpdk dh iks"k.kh;rk & vfHkfu/kkZfjr & 
/kkjk 14] izfrHkwr vkfLr;ksa dk dCtk ysus dh ,d jhfr gS & /kkjk 14 ds varxZr dkjZokbZ] 
/kkjk 13¼4½ ds izØe ds Ik'pkr~ dh xbZ dkjZokbZ xfBr djrh gS vr%] mDr dkjZokbZ ds 
fo:)] _.k olwyh vf/kdj.k ds le{k /kkjk 17 ds varxZr vihy dk mipkj miyC/k gS 
& ;kfpdk [kkfjtA ¼enu eksgu JhokLro fo- ,fM'kuy fMfLVªDV eftLVªsV ¼lkmFk½ 
Hkksiky½	  (DB)…683

Service Law – Appointment – Held – If all candidates were having 
similar qualification, respondents should have looked into provisions for 
giving preference – As petitioner was entitled for preference being a spinster 
of 30 years, respondents should not have looked into the marks obtained by 
them in Higher Secondary/Inter examination – Appointment of petitioner 
wrongly cancelled – Impugned order set aside – Petition allowed. [Madhu 
Morya (Ku.) Vs. State of M.P.]	  …627

lsok fof/k & fu;qfDr & vfHkfu/kkZfjr & ;fn lHkh vH;fFkZ;ksa dh leku vgZrk 
Fkh] vxzrkØe nsus ds fy, izR;FkhZx.k dks mica/kksa eas ns[kuk pkfg, Fkk & pwafd ;kph ,d 
30 o"khZ; vfookfgrk gksus ds ukrs vxzrkØe gsrq gdnkj Fkh] izR;FkhZx.k dks muds }kjk 
mPPk ek/;fed@baVj ijh{kk esa izkIr vadksa dks ugha ns[kuk pkfg, Fkk & ;kph dh 
fu;qfDr xyr :Ik ls fujLr dh xbZ & vk{ksfir vkns'k vikLr & ;kfpdk eatwjA ¼e/kq 
ekS;Z ¼dq-½ fo- e-iz- jkT;½	  …627
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Service Law – Appointment – Policy Guidelines – Applicability – Held – 
Petitioner appointed on 12.06.2007 when policy dated 27.05.2006 was in 
force – New policy came on 10.07.2007 – Since appointment of petitioner was 
made prior to coming into force of new policy dated 10.07.2007, case of 
petitioner has to be considered as per guidelines dated 27.05.2006. [Madhu 
Morya (Ku.) Vs. State of M.P.]	 	 …627

lsok fof/k & fu;qfDr & uhfr fn'kkfunsZ'k & iz;ksT;rk & vfHkfu/kkZfjr & ;kph 
dh fu;qfDr 12-06-2007 dh Fkh tc uhfr fnukafdr 27-05-2006 izHkkoh Fkh & u;h uhfr 
10-07-2007 dks vk;h & pwafd ;kph dh fu;qfDr] u;h uhfr fnukafdr 10-07-2007 izHkkoh 
gksus ls iwoZ dh xbZ Fkh] ;kph ds izdj.k dk fopkj 27-05-2006 ds fn'kkfunsZ'kksa ds 
vuqlkj fd;k tkuk gksxkA ¼e/kq ekS;Z ¼dq-½ fo- e-iz- jkT;½	 …627

Service Law – Dismissal on Ground of Conviction – Moral Turpitude – 
Held – Petitioner was convicted on allegation that he and co-accused 
wrongfully restrained and assaulted the complainant by fists and blows – 
Causing bodily injury would not involve moral turpitude – Mere ground of 
conviction, not sufficient to dismiss him from service – Impugned order set 
aside – Reinstatement directed – Petition allowed. [Jagdish Singh Jatav Vs. 
State of M.P.]	  …637

lsok fof/k & nks"kflf) ds vk/kkj ij inP;qfr & uSfrd v|erk & vfHkfu/kkZfjr 
& ;kph dks bl vfHkdFku ij nks"kfl) fd;k x;k Fkk fd mlus rFkk lg&vfHk;qDr us 
ifjoknh dks lnks"k vo:) fd;k vkSj ?kwalks ,oa eqDdksa ls geyk fd;k & 'kkjhfjd pksV 
dkfjr djus esa uSfrd v|erk varxZzLr ugha gksxh & ek= nks"kflf) dk vk/kkj mls lsok 
ls inP;qr djus ds fy, i;kZIr ugha & vk{ksfir vkns'k vikLr & cgky djus ds fy, 
funsf'kr fd;k x;k & ;kfpdk eatwjA ¼txnh'k flag tkVo fo- e-iz- jkT;½	 …637

Service Law – Enquiry Report & Disciplinary Authority – Held – Apex 
Court concluded that findings of Enquiry Officer are not binding on 
disciplinary authority – Authority can disagree with findings of Enquiry 
Officer on basis of material available on record but it should prepare a note 
of disagreement on basis of evidence and furnish the same to employee to 
enable him to show cause against the same. [State of M.P. Vs. Vishnu Prasad 
Maran]	  (DB)…614

lsok fof/k & tkap izfrosnu o vuq'kklukRed izkf/kdkjh & vfHkfu/kkZfjr & 
loksZPp U;k;ky; us ;g fu"df"kZr fd;k gS fd tkap vf/kdkjh ds fu"d"kZ vuq'kklukRed 
izkf/kdkjh ij ck/;dkjh ugha gSa & izkf/kdkjh vfHkys[k ij miyC/k lkexzh ds vk/kkj ij 
tkap vf/kdkjh ds fu"d"kksZa ds lkFk vlger gks ldrk gS ysfdu mls lk{; ds vk/kkj ij 
vlgefr dk ,d fVIi.k rS;kj djuk pkfg, rFkk mls deZpkjh dks iznku djuk pkfg, 
rkfd og mDr dk dkj.k n'kkZ ldsA ¼e-iz- jkT; fo- fo".kq izlkn ekju½	 (DB)…614

INDEX
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Service Law – Limitation for Appeal – Held – In guidelines dated 
27.05.2006, no period of limitation was provided for filing an appeal – Appeal 
filed by respondent-5 should not have been dismissed as time barred. 
[Madhu Morya (Ku.) Vs. State of M.P.]	  …627

lsok fof/k & vihy gsrq ifjlhek & vfHkfu/kkZfjr & fn'kkfunsZ'k fnukad 27-05-
2006 esa] ,d vihy izLrqr djus gsrq dksbZ ifjlhek vof/k micaf/kr ugha dh xbZ Fkh & 
izR;FkhZ&5 }kjk izLrqr vihy dks le; oftZr gksus ds vk/kkj ij [kkfjt ugha fd;k tkuk 
pkfg, FkkA ¼e/kq ekS;Z ¼dq-½ fo- e-iz- jkT;½	  …627

Service Law – Policy Guidelines – Retrospective Operation – Held – 
Guidelines are executive instructions and are always prospective in 
operation until and unless they are made retrospective specifically – Nothing 
in the new guidelines to indicate that they were made retrospective in 
operation. [Madhu Morya (Ku.) Vs. State of M.P.]	 …627

lsok fof/k & uhfr fn'kkfunsZ'k & Hkwry{kh izorZu & vfHkfu/kkZfjr & fn'kkfunsZ'k] 
dk;Zikfyd vuqns'k gksrs gSa vkSj izorZu esa lnSo Hkfo";y{kh gksrs gSa tc rd fd mUgsa 
fofufnZ"V :Ik ls Hkwry{kh ugha cuk;k x;k gS & u;s fn'kkfunsZ'kksa esa ;g n'kkZus ds fy, 
dqN ugha fd mUgsa izorZu esa Hkwry{kh cuk;k  x;k FkkA ¼e/kq ekS;Z ¼dq-½ fo- e-iz- jkT;½	

…627

Service Law – Retiral Dues – Delayed Payment – Interest – Held – 
Unnecessary, unexplained and unreasonable delay in conducting enquiry 
and imposition of punishment became reason for delayed payment of retiral 
dues – Delay is solely attributable to department and employee cannot be 
blamed for it – Employer is bound to pay interest. [State of M.P. Vs. Vishnu 
Prasad Maran]	 	 (DB)…614

lsok fof/k & lsokfuo`fRr ns;d & foyafcr Hkqxrku & C;kt & vfHkfu/kkZfjr & 
tkap lapkfyr djus rFkk n.M vf/kjksfir djus esa gqvk vuko';d] vLi"V rFkk vuqfpr 
foyac lsokfuo`fRr ns;d ds foyafcr Hkqxrku dk dkj.k cuk & foyac dk ,dek= dkj.k 
foHkkx dks ekuk tk ldrk gS rFkk deZpkjh dks blds fy, nks"kh ugha Bgjk;k tk ldrk 
& fu;ksDrk C;kt ds Hkqxrku gsrq ck/; gSA ¼e-iz- jkT; fo- fo".kq izlkn ekju½	

(DB)…614

The Commercial Courts, Commercial Division, Commercial Appellate 
Division of High Courts Act, 2015 (4 of 2016), Section 13(1A) – Limitation – 
Condonation of Delay – Held – Section 13(1A) only provides for a limitation 
period of 60 days from date of judgment or order appealed against, without 
further going into whether delay beyond this period can or cannot be 
condoned. [Government of Maharashtra (Water Resources Department) 



Represented by Executive Engineer Vs. M/s Borse Brothers Engineers & 
Contractors Pvt. Ltd.]	  (SC)…557

okf.kfT;d U;k;ky;] mPp U;k;ky; okf.kfT;d izHkkx vkSj okf.kfT;d vihy 
izHkkx vf/kfu;e] 2015 ¼2016 dk 4½] /kkjk 13¼1A½ & ifjlhek & foyac ds fy, ekQh & 
vfHkfu/kkZfjr & /kkjk 13¼1A½ fu.kZ; ;k vkns'k ftlds fo:) vihy dh xbZ gS] dh frfFk 
ls 60 fnuksa dh ifjlhek vof/k micaf/kr djrh gS] fcuk vkxs ;g of.kZr fd;s fd D;k bl 
vof/k ls ijs foyac ekQ fd;k tk ldrk gS vFkok ugha fd;k tk ldrkA ¼xOgesZaV vkWQ 
egkjk"Vª ¼okWVj fjlkslsZt fMikVZesUV½ }kjk ,fXtD;wfVo bathfu;j fo- es- cksjls cznlZ 
bathfu;lZ ,.M dkUVsªDVlZ izk-fy-½	  (SC)…557

The Commercial Courts, Commercial Division, Commercial Appellate 
Division of High Courts Act, 2015 (4 of 2016), Section 13(1A) – See – 
Arbitration and Conciliation Act, 1996, Section 34 & 37 [Government of 
Maharashtra (Water Resources Department) Represented by Executive 
Engineer Vs. M/s Borse Brothers Engineers & Contractors Pvt. Ltd.]	

(SC)…557

okf.kfT;d U;k;ky;] mPp U;k;ky; okf.kfT;d izHkkx vkSj okf.kfT;d vihy 
izHkkx vf/kfu;e] 2015 ¼2016 dk 4½] /kkjk 13¼1A½ & ns[ksa & ek/;LFke~ vkSj lqyg 
vf/kfu;e] 1996] /kkjk 34 o 37 ¼xOgesZaV vkWQ egkjk"Vª ¼okWVj fjlkslsZt fMikVZesUV½ 
}kjk ,fXtD;wfVo bathfu;j fo- es- cksjls cznlZ bathfu;lZ ,.M dkUVsªDVlZ izk-fy-½	

(SC)…557

The Commercial Courts, Commercial Division, Commercial Appellate 
Division of High Courts Act, 2015 (4 of 2016), Section 14 – Limitation – Held – 
Though the object of expeditious disposal of appeals is laid down in Section 
14 of the Act of 2015, the language of Section 14 makes it clear that the period 
of six months spoken of is directory and not mandatory. [Government of 
Maharashtra (Water Resources Department) Represented by Executive 
Engineer Vs. M/s Borse Brothers Engineers & Contractors Pvt. Ltd.]	

(SC)…557

okf.kfT;d U;k;ky;] mPp U;k;ky; okf.kfT;d izHkkx vkSj okf.kfT;d vihy 
izHkkx vf/kfu;e] 2015 ¼2016 dk 4½] /kkjk 14 & ifjlhek & vfHkfu/kkZfjr & ;|fi 
vihyksa ds 'kh?kz fuiVku dk mn~ns';] 2015 ds vf/kfu;e dh /kkjk 14 esa vf/kdfFkr 
fd;k x;k gS] /kkjk 14 dh Hkk"kk ;g Li"V djrh gS fd crkbZ xbZ N% ekg dh vof/k 
funs'kkRed gS vkSj u fd vkKkidA ¼xOgesZaV vkWQ egkjk"Vª ¼okWVj fjlkslsZt fMikVZesUV½ 
}kjk ,fXtD;wfVo bathfu;j fo- es- cksjls cznlZ bathfu;lZ ,.M dkUVsªDVlZ izk-fy-½	

(SC)…557
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Will – Burden of Proof – Held – Burden of proof is on the propounder 
of “Will” – Even if “Will” is not challenged by anybody, still the propounder 
of will has to discharge his burden – No decree can be passed even by Civil 
Court merely on ground that respondents have chosen not to appear before it 
or have failed to file their written statement. [Ranjit @ Bhaiyu Mohite Vs. 
Smt. Nandita Singh]	  …727

olh;r & lcwr dk Hkkj & vfHkfu/kkZfjr & lcwr dk Hkkj **olh;rdrkZ** ij 
gksrk gS & ;|fi fdlh ds }kjk olh;r dks pqukSrh ugha nh xbZ gS] fQj Hkh olh;rdrkZ 
dks mlds Hkkj dk mUekspu djuk gksxk & ;gka rd fd flfoy U;k;ky; }kjk Hkh ek= 
bl vk/kkj ij dksbZ fMØh ikfjr ugha dh tk ldrh fd izR;FkhZx.k us mlds lkeus 
mifLFkr ugha gksuk pquk gS ;k os mudk fyf[kr dFku izLrqr djus esa foQy jgs gSaA 
¼jathr mQZ HkS;w eksfgrs fo- Jherh uafnrk flag½	  …727

* * * * *
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HON'BLE MR. JUSTICE MOHAMMED FAHIM ANWAR

Born on April 05, 1959. Did M.Sc., LL.B. and joined Judicial Service on 
November 06, 1985. A , 1992. Posted as ppointed as Civil Judge Class-I on July 28
Dy. Welfare Commissioner, Bhopal on deputation in November, 1992. Appointed 
as C.J.M./A.C.J.M on June 05, 1996 and was posted as A.C.J.M, Gadarwara and 
thereafter as C.J.M., Narsinghpur in the year 1997. Promoted as officiating 
District Judge in Higher Judicial Service on November 05, 1997 and was posted 
as II ADJ, Mandsaur. Posted as ADJ, Khurai in the year 2001. Posted as ADJ and 
Special Judge, N.D.P.S. Act at Gwalior in the year 2004. Was granted Selection 
Grade Scale w.e.f. 26.02.2006. Posted as President, District Consumer Forum, 
Rewa in the year 2007. Worked as Additional Welfare Commissioner, Bhopal Gas 
Victims, Bhopal in the year 2011. Was granted Super Time Scale w.e.f. 
15.04.2014. Posted as District & Sessions Judge, Hoshangabad in the year 2015. 
Appointed as O.S.D., High Court of M.P., Jabalpur on March 01, 2017. Appointed 
as Registrar General, High Court of M.P., Jabalpur on April 01, 2017. Sworn-in as 
Judge of the High Court of Madhya Pradesh on June 19, and demitted Office 2018 
on April 04, 2021.

We, on behalf of The Indian Law Reports (M.P. Series) wish His 
Lordship a healthy, happy and prosperous life.

---------------

THE INDIAN LAW REPORTS M.P. SERIES, 2021

(Vol.-2)

JOURNAL SECTION

Farewell
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FAREWELL OVATION TO HON'BLE MR.  JUSTICE 
MOHAMMED FAHIM ANWAR, GIVEN ON 01.04.2021, IN THE 
CONFERENCE HALL OF SOUTH BLOCK, HIGH COURT OF M.P.,  
JABALPUR.

Hon'ble Mr. Justice Mohammad Rafiq, Chief Justice, bids farewell to 
the demitting Judge :-

We have gathered here to bid an endearing farewell to Shri Justice 
Mohammed Fahim Anwar, who is demitting office on attaining the age of 
superannuation after successful tenure of about 35 years. 

Shri Justice Anwar was born on 05 April 1959. After obtaining M.Sc. and 
LL.B. degrees from Bhopal University, Bhopal, Shri Justice Anwar joined 
Madhya Pradesh Judicial Service on 06 November 1985, when he was appointed 
as Civil Judge, Class-II. On 28 July 1992, he was promoted as Civil Judge, Class-I 
and thereafter on 05 June 1996 as C.J.M./A.C.J.M.. He was promoted as 
officiating District Judge in Higher Judicial Service on 05.11.1997. Shri Justice 
Anwar was granted Selection Grade Scale with effect from 26.02.2006 and Super 
Time Scale with effect from 15.04.2014. While posted at Betul as Civil Judge, 
Class-II, Justice Anwar discharged the duties of Secretary, Sarni Enquiry 
Commission, Betul which was presided over by the then District & Sessions 
Judge, Shri S.K. Chawla and Shri S.K. Chandel. In November 1992, Shri Justice 
Anwar was posted as Deputy Welfare Commissioner, Bhopal. He also held the 
posts of President, District Consumer Forum, Officiating Registrar and 
Additional Welfare Commissioner, Bhopal Gas Victims, Bhopal and O.S.D., 
High Court of Madhya Pradesh at Jabalpur. Shri Justice Anwar also discharged 
the duties as the Registrar General of the High Court of Madhya Pradesh with 
effect from 01.04.2017 which position he held till his elevation as Judge of this 
Court. During his tenure as Judicial Officer, he remained posted at different places 
in the State namely Sehore, Betul, Bhainsdehi, Khachraud, Bhopal, Jora, 
Gadarwara, Narsinghpur, Mandsaur, Khurai, Gwalior, Rewa, Hoshangabad and 
Jabalpur. 

Considering the vast experience treasured by Shri Justice Anwar in the 
Judiciary, he was elevated as Judge of this High Court on 19.06.2018.

During his tenure as a Judge of Madhya Pradesh High Court, Justice 
Anwar has disposed of large number of cases, which include Writ Petitions, First 
Appeals, Second Appeals, Criminal Appeals, Criminal Revisions, Misc. Criminal 
Cases, Misc. Appeals etc.. Justice Mohammed Fahim Anwar has dealt with Civil 
and Criminal matters with equal proficiency. A number of his judgments are 
shining the law journals of the State. The decisions rendered by him reflect his 
knowledge of law and approach in tackling complex issues. Justice Anwar's 
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contribution on Judicial and Administrative side has been very illustrative. He is 
known for his soft and polite behavior and pleasant mannerism. 

Shri Justice Anwar has successfully completed his tenure as a Judge of this 
Court and has contributed to dispensation of justice to the real and needy people, 
which by itself is a great satisfaction to a Judge. Shri Justice Anwar had respect for 
everyone, be it Judges or lawyers. He will always be remembered as a Judge 
whose actions were always just, rational and reasonable. 

I, on my behalf and on behalf of my esteemed sister and brother Judges 
and the Registry of the High Court, wish Shri Justice Mohammed Fahim Anwar 
and Mrs. Kokab Fahim a very happy, prosperous and glorious life ahead.

-----------------

Shri R.K. Verma, Additional Advocate General, M.P., bids farewell :-

Today, we have assembled here to bid a farewell as well as extending our 
best wishes to the Hon'ble Justice Shri Mohammed Fahim Anwar, upon his 

  retirement as a Judge of this Hon'ble High Court, who is to demit his office on 04
April 2021.

My Lord was born on 05 April 1959 at Sehore. Your Lordship joined in the 
Judicial Service on 06 November 1985. My Lord was promoted as Civil Judge 
Class-I on 28/07/1992 and as C.J.M. on 05.06.1996 and thereafter was promoted 
as officiating District Judge in Higher Judicial Service on 05.11.1997. Thereafter, 
My Lord was elevated as Judge of High Court of Madhya Pradesh on 19 June 
2018. My Lord held various posts in different capacities in devotion hence, it is 
not possible to give one's time to other spheres of life, while simultaneously 
serving the judiciary thus post-retirement, Your Lordship would be having 
enough time to focus on other aspects of life. We hope and trust that My Lord's 
long experience of judicial service would be helpful to poor and needy persons 
awaiting justice, who would visit for legal advice in the future. 

I, on behalf of the State Government, Law Officers of the State and my 
own behalf, convey our best wishes to Your Lordship for future endeavors. We 
wish him good health and deep contentment with his accomplishments. 

Thank you, Sir,

----------------------
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Shri Raman Patel, President, High Court Bar Association, Jabalpur 
bids farewell :-

 vkt ekuuh; eksgEen Qghe vuoj k fonkbZ lekjksg gks jgk gSA gtwjsvkyk d

vkids }kjk 06 uoEcj 1985 ls ysdj vkt rd U;kf;d lsok ds fofHkUu inkas ij ink:<+ 
gksdj tuekul ds chp viuh U;kf;d Nfo cukbZ gSA

geas ttkas dh mez ds fy;s larqf"V ugh gS] og tekuk x;k tc O;fDr lkB lky esa cw<+k gks 
tkrk FkkA vc ttksa dh fjVk;jesaV mez 70 o"kZ gksuk pkfg;sA gekjs iwoZ tt Lo- rkj.kh izlUu 
uk;d th 103 o"kZ ft;s vkSj thou ds vkf[k+jh fnu Hkh ekfuaZx okWd fd;s] ij gekjs cqtqxZ dgrs Fk]s  
lkBk rks ikBk ij **euq[k cM+k ufg gksr gS] le; gksr cyoku**A

vknj.kh; Qghe lkfgc e`nqHkk"kh] feyulkj o lqyHk O;fDrRo ds /kuh jgs gSaA vkius 
viuh dk;Ziz.kkyh ds nkSjku tks dqN Hkh vftZr fd;k gS] mlh dk ifj.kke gS fd vki flfoy tt 
ds in ls gksdj bl gSfl;r rd vkius vkus 'k fd;kA vkidk lewpk  ink:<+ dk utkfj;k is
ifjokj vkids izfr d`rK gSA

tgkWa rd vkids izfr lewps ckj dk iz'u gS] Hkys vkSj cqjs nksuks igyw esa yksxksa dk fparu gS 
fdarq vkidh ok.kh dh feBkl ls yksxksa esa vkids izfr viukiu jgkA

tgkWa rd vyfonk gksus dk iz'u gS] ge fdlh Hkh in ls fojr gks ldrs gaS] ij fnykas esa 
lnSo vfeV jgrh gS ;s thou gSA lelh ehukbZ 'kk;j us fy[kk gS 

fd fdrus eklwe [kjhns x;s gksf'k;kj fcds]

fdrus Qudkj [kjhns x;s

ftxj nkj fcds

blh nqfu;k ds esys esa fcdrs gq;s geusAns[k gS vktkbZe 

;gkWa rks ;wlqQ Hkh fcds] ;wlqQ ds [kjhnkj fcds]

Iknksa dh egkurk dks c[kwch fuHkkuk vius vki esa ,d 'kf[l;r gS] tks vkius dk;e dhA 
eSa vkSj esjk ckj lnSo vkidh vgfe;r dks vius dysts ls yxk dj j[ksaxsA bl mEehn ds lkFk fd 
vki tc Hkh gekjs ckj esa izos'k djsaxs] vkidk Lokxr djasxsA eaS vkids mTToy Hkfo"; dh dkeuk 
djrk gWwaA bl xfjeke;h in ls fojr gksus ij viuh vksj ls] leLr vf/koDrkvksa dh vksj ls 
lk/kqokn nsrk gWwaA

dchj us dgk gS

fd rw tc tx es iSnk Hk;ks

tx gkls rw jks;s

,slh djuh NksM+ tk fd

rw gkWls tx jks;

*/kU;oknA*

----------------------
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Shri Harpreet Singh Ruprah, Secretary, High Court Advocates' Bar 
Association, Jabalpur bids farewell :-

It is with a heavy heart that the Bar bids farewell to one of its most adorable 
Judges, Hon'ble Shri Justice Mohammed Fahim Anwar, who is demitting the 

thoffice of the Judge of the High Court of Madhya Pradesh on 04  of April 2021.

My Lord joined the Judicial Service on 06 November 1985. After being 
promoted as Officiating District Judge, owing to Your Lordship's legal acumen 
and experience, My Lord soon earned a name as one of the most impartial and 
bold Judge in the Higher Judicial Service. Thereafter, My Lord held several 
prestigious assignments including Deputy Welfare Commissioner, Bhopal, 
President, District Consumer Forum, Officiating Registrar and Additional 
Welfare Commissioner, Bhopal Gas Victims, Bhopal.

We, the lawyers at Jabalpur, had the privilege to come in touch with Your 
Lordship, when My Lord was posted as O.S.D., High Court of Madhya Pradesh at 
Jabalpur and subsequently as Registrar General of the High Court of Madhya 
Pradesh; a position which Your Lordship gracefully held till the elevation as 
Judge of this Court. 

thOn 19  of June 2018, we all witnessed My Lord being elevated to this 
Hon'ble Court. Your Lordship has always been a great Judge, who has been gifted 
with a personality which conquered all who had the privilege to know him. My 
Lord always maintained the highest standards of dignity and courtesy which was 
unfailing; an integrity which was unbending; warmth and gentility which was rich 
and infectious. My Lord displayed reservoirs of courage and persistence, and had 
a deep and abiding compassion for the poor as well as the downtrodden.

Your Lordship would be missed by each and every one of us. Your 
Lordship's smile, gentlemanly personality, humanitarian approach, the warmth 
and responsiveness displayed equally towards the Senior as well as Junior 
Members of the Bar, shall be fondly remembered for all times to come.

I, on behalf of the High Court Advocates' Bar Association, Jabalpur, and 
my own behalf extend best wishes to Your Lordship, and hope that My Lord's vast 
experience and knowledge gained over the last four decades, in the legal field, 
would be beneficially utilized. Once again I extend my heartfelt good wishes to 
My Lord as well as respected Madam and family for a healthy, peaceful and happy 
long life.

---------------------
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Shri Radhelal Gupta, Representative, State Bar Council of M.P., bids 
farewell :-

With a heavy heart, we all have gathered here to bid farewell to Justice 
Shri Mohammed Fahim Anwar, who is demitting the office on 04 April 2021. I am 
privileged to get this rare opportunity to My Lord Justice Shri   speak about
Mohammed Fahim Anwar who is an embodiment of success earned through 
sincerity and dedication.

Hon'ble Shri Justice Mohammed Fahim Anwar entered in Judicial Service 
in the year 1985 and continued till his elevation as Judge of the High Court. 

Hon'ble Shri Justice Mohammed Fahim Anwar held the posts of Deputy 
Welfare Commissioner, Bhopal, President, District Consumer Forum, Officiating 
Registrar and Additional Welfare Commissioner, Bhopal Gas Victims, Bhopal 
and O.S.D., High Court of Madhya Pradesh at Jabalpur. Hon'ble Shri Justice 
Mohammed Fahim Anwar also discharged the duties as the Registrar General of 
the High Court of Madhya Pradesh in the year 2017.

Hon'ble Shri Justice Mohammed Fahim Anwar was elevated as Judge of 
High Court of Madhya Pradesh on 19 June 2018.

My Lord's smiling face makes the atmosphere of the Court very congenial 
and friendly to members of the Bar. We will be missing My Lord on every 
occasion, as My Lord is humorous who leaves no opportunity of making the Court 
atmosphere lighter. My Lord leads a simple life and every person who interacts 
with him wonders how he is not affected by the burden of professional demands. A 
soft-spoken person, he puts every person interacts whether in Court or outside at 
ease and one never feels that one is talking to a luminary. 

My Lord, I, on behalf of the State Bar Council of Madhya Pradesh, on 
behalf of advocates of Madhya Pradesh and my own behalf, wish Your Lordship 
all the best for the days to come and wish you a very happy and healthy retirement 
life. 

At the end I would like to  my feeling :express

	vkWa[kks ls nwj lgh] 

fny ls dgk tkvksxsA 

fonk gksus okys rqe ges]a 

;kn cgqr vkvksxsA

Thank You.

--------------------------
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Shri Jinendra Kumar Jain, Assistant Solicitor General, bids farewell :-

vkt ge Jh eksgEen Qghe vuoj ds fonkbZ lekjksg gsrq ,oa muds chrs iyksa dks ;kn 
djus ,df=r gq, gSaA vkt dk fnu thou dk og egRoiw.kZ fnu gS] tks gesa ifjorZu dk vglkl 
djkrk gSA bl volj ij ge vkidh HkkoHkhuh fonkbZ ds lkFk vkidk Lokxr] oanu djrs gSaA

vkt 1 vizSy gSA vkt ds fnu ge vkidk Lokxr 'kCnksa ds Qwyksa ls dj jgs gSA vkus okyk 
dy daVd jfgr jgs] ,oa gj {k.k] gj ?kM+h Qwyksa dh [kq'kcw dh rjg egdrk jgsA

U;k;kewfrZ Jh Qghe vuoj dh thou ;k=k ds 62 o"kZ iwjs gq;sA bu 62 o"kksZa esa cpiu] 
fe=ksa ,oa ifjokj ds lkFk] mlds ckn fodkl dh lh<+h] 'kS{kf.kd ;ksX;rk ds i'pkr~ ifjokj dh 
ftEesnkjh ds fy;s ,oa izxfr ds iFk dks vkxs ys tkus ds fy;s jkLrs dk p;u djuk] mlesa lQy 
gksaxs ;k ugha] bu lc dk lkeuk djrs gq;s U;k; eafnj dh vksj vxzlj gksrs gq;s fujarj lh<+h nj 
lh<+h vkxs c<+rs gq;s O;ogkj U;k;k/kh'k ls mPp U;k;ky; ds U;k;kf/kifr in ij inklhu gksuk 
fuf'pr gh xkSjo dh ckr gS] blds fy;s ge vkidh yxu] esgur ,oa d`frRo dh ljkguk djrs gSaA

bl volj ij eSa viuh vksj ls] Hkkjr ljdkj dh vksj ls] leLr dsUnzh; fof/k 
vf/kdkfj;ksa dh vksj ls iqu% vkidk Lokxr] oanu djrk gWwa] ,oa vkids mTToy Hkfo"; dh dkeuk 
djrk gWwaA

	 **/kU;okn~ **

&&&&&&&&&&&&&&&&&&

Shri Aditya Adhikari, General Secretary, Senior Advocates' Council, 
Jabalpur bids farewell:-

We have assembled here today to bid farewell to Hon'ble Shri Justice 
Anwar who shall be demitting the high office of a Judge of this High Court in a 
few days' time.

My Lord began his career in the Judicial Service in the year 1985. Looking 
to his exceptional performance and ability, he was granted several promotions in 
the State Judicial Service. In view of My Lord's unsurpassed administrative and 
judicial acumen, My Lord was elevated as a Judge of this High Court on 
19.06.2018.

My Lord has played a major role in increasing the disposal of cases by 
deciding several cases. My Lord has also decided many legal issues which shall 
keep on guiding the legal fraternity for all times to come. 

My Lord has played a major role in increasing the disposal of cases by 
deciding several cases. My Lord has also decided many legal issues which shall 
keep on guiding the legal fraternity for all times to come.

My Lord played a major role as a Registrar General of this High Court by 
streamlining the administration and making it efficient. The contribution of My 



J/68

Lord to the Judiciary shall be remembered by one and all. I wish My Lord all 
success for the upcoming new assignments. 

On behalf of the Senior Advocates' Council and on my own behalf, I wish 
Your Lordship a very happy retirement, good health and all the best for the future. 

Thank you.

----------------------

Farewell Speech delivered by Hon'ble Mr. Justice Mohammed Fahim 
Anwar :-

(I)	 I have no words to express my gratitude for the praise, wishes and 
blessings showered on me by all of you. I do not know how much do I deserve. I 
had many shortcomings but still the members of the Bar treated me as good Judge. 
It is all due to the greatness of the members of the Bar for which, I shall always 
remain thankful.

(II)	 I have joined Judicial Service as Civil Judge in the year 1985 and 
after completion of 33 years of service, I was elevated as Judge of this august 
institution on 19 June, 2018. Friends, reaching the high Office of the Judge of the 
High Court is the culmination of the ambition and cherished dreams of a Civil 
Judge, starting from the lowest rung of the ladder of the State Judicial hierarchy. I 
am an ardent believer of Allah, the almighty. Without His will, nothing can 
happen. By His grace, I have completed 35 years of service in the domain of 
justice quite successfully and to my entire satisfaction within.

(III)	 I am grateful to Hon'ble Shri Justice Hemant Gupta, the then Chief 
Justice and presently Judge of Supreme Court of India, who has administered the 
oath of this pious Office to me and instilled much confidence in me during my 
tenure as Registrar General and Judge of this Court. I am also grateful to the 
members of collegium who had nominated me for this prestigious constitutional  
post. 

(IV)	 At present I want to say, the Judges and the Advocates are the 
members of the judicial family and without any one of them, adjudication is not   
possible. Cordial relationship, friendly atmosphere, faith, honesty and other 
moral values among these two limbs are the basic and necessary ingredients for 
imparting quick justice in true sense. Everybody expect that we should work 
together in accordance with law by maintaining decorum and dignity of the Court 
in a friendly atmosphere. 

(V) I convey my thanks to Hon'ble Shri Justice Rajendra Menon, the 
then Acting Chief Justice and Hon'ble Shri Justice J.P. Gupta, who were very 
judicious, generous, cordial and helping me, I feel pride and privilege to share the 



Bench with Lordships to see their working closely. I can never forget the love and 
guidance of Hon'ble Shri Justice R.S. Jha and Hon'ble Shri Justice J.K. 
Maheshwari, the then Senior Judges of this Court with whom I shared the Bench 
for longest time and they were always helping me at my tenure as Registrar 
General and Judge of this Court.

(VI)	 My esteemed brothers at the Bench were always generous and 
kind to me in providing valuable guidance and share their rich experience at times 
when the same was most needed. Their helping attitude enabled me to discharge 
my duties in a confident manner.

(VII) Express my deep sense of gratitude to Hon'ble Justice Mohd. Rafiq 
Sahab, the Chief Justice, for his love and affection which we has showered upon 
all the High Court Judges of M.P., subordinate courts and judicial fraternity of 
High Court of Madhya Pradesh. In my humble opinion, a person who is entrusted 
to head the huge justice imparting system like High Court of Madhya Pradesh 
must not only be wise, considerate and administratively strong but he must be 
humble and generous. I myself have learnt the meaning of generosity and 
brotherhood from the Hon'ble Chief Justice Shri Mohd. Rafiq Sahab and purpose 
of calling colleague Judges as brother, otherwise before this, here at Jabalpur we 
were using it as a formal word. I and other colleague Judges, members of all Bars 
pray to the almighty to give us the occasion to see his Lordship enthroned on the 
highest seat of the Indian Judicial System, which he deserves. I am very much 
inclined to add two lines of Urdu Shaeri in his respect – 

Þgtkjksa lky ufxZl viuh csuwjh ij jksrh gS
cMh eqf'dy ls gksrk gS peu esa nhnkoj iSnkAß”

(VIII)	 I feel it to be my great privilege that I could get an opportunity to be 
posted at Jabalpur. Jabalpur Bar has historic past and bright future ahead and has 
highest of traditions. When I came here, I was stranger to all and when I am 
leaving today, I visualize that everybody is mine and I belong to all of you. I am 
not detached but attached to everybody here due to your love and affection. I feel 
distinctly lucky to have worked at Jabalpur which is known as 'Sanskardhani'.

(IX)	 I have a word of advice for young lawyers that kindly follow path 
of senior lawyers. Top is always vacant, it is for you to fix and measure your own 
goal, to which you have to reach. Work hard with honesty, integrity and utmost 
respect to the Court. You are going to become senior one day, keep patience in 
formative years, maintain dignity of highest noble profession. Do not make 
justice a commodity, respect it. Always remain a learner, this is ocean of law, you 
cannot swim it in a day, go on and you will find new treasure embedded in deep of 
ocean. 
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(X)	 I am extremely happy that my family always stood with me. I have 
received constant support from my life partner wife Smt. Kokab Fahim. Without 
her support and cooperation, I could not have completed this long journey as a 
Judge. I am also thankful to my son Mohd. Nadir Fahim and Mohd. Sameer Fahim 
for their support and affection.

(XI)	 I would like to thank everyone with whom I have been associated 
with or who have come in contact with me in discharge of my duties. I was 
extended full coordination by the Registrar General and the Officers of the 
Registry, I am thankful to them. A special word of thanks goes to my personal staff 
namely Shri Santosh P. Mathew, Shri Santosh Massey, Shri K.K. Chouksey, Smt. 
Manju Chouksey, Shri Tajammul Hussain Khan, Shri Mohd. Irfan Siddiqui, Shri 
Sanjay Soni, Shri Arvind Patel, Shri Rajjan Prasad Kushwaha, Shri Mohan Yadav, 
Shri Ashish Bhatt, Shri Dilip Singh Sajwan and Shri Ram Janm Yadav for their 
whole hearted support and assistance.

(XII)	 I would also like to record my appreciation for the day to day 
assistance provided by the Protocol Section more particularly by Shri K.K. 
Pithwe and Shri J.P. Kale. I am also thankful to Dr. Sonkar who has given me full 
medical assistance and advise. I bid you all an affectionate good bye with the lines 
from deepest corner of my heart – 

**fdlh dks viuh [kwfc;ksa dk vglkl ugha gksrk]

ljijLr feyuk bfRrQkd ugha gksrk]

vPNk gh dqN fd;k gksxk geus] 

ojuk vki jgs gSa lkFk] fo'okl ugha gksrk A** 

Thank you Sir, thank you very much for everything you have done for me.

	 Jai Hind. 

-----------------------



I.L.R. [2021] M.P. 557 (SC)
SUPREME COURT OF INDIA 

Before Mr. Justice R.F. Nariman, Mr. Justice B.R. Gavai & 
Mr. Justice Hrishikesh Roy

CA No. 995/2021 decided on 19 March, 2021

GOVERNMENT OF MAHARASHTRA (WATER  …Appellant
RESOURCES DEPARTMENT) REPRESENTED
BY EXECUTIVE ENGINEER
Vs.
M/S BORSE BROTHERS ENGINEERS &
CONTRACTORS PVT. LTD.  …Respondent

(Alongwith CA Nos. 999/2021 & 996-998/2021)

A.  Arbitration and Conciliation Act (26 of 1996), Section 34 & 37, 
The Commercial Courts, Commercial Division, Commercial Appellate Division 
of High Courts Act, 2015 (4 of 2016), Section 13(1A) and Limitation Act (36 of 
1963), Article 116 & 117 & Section 5 – Condonation of Delay – Held – Looking 
to the object of speedy disposal sought to be achieved both under Arbitration 
Act and Commercial Courts Act, for appeals filed u/S 37 of Arbitration Act, 
that are governed by Articles 116 & 117 of Limitation Act, a delay beyond 90 
days, 30 days or 60 days respectively, is to be condoned by way of exception 
and not by way of rule. (Para 53 & 61)

d- ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 34 o 37] 
okf.kfT;d U;k;ky;] mPp U;k;ky; okf.kfT;d izHkkx vkSj okf.kfT;d vihy izHkkx 
vf/kfu;e] 2015 ¼2016 dk 4½] /kkjk 13¼1A½ ,oa ifjlhek vf/kfu;e ¼1963 dk 36½] 
vuqPNsn 116 o 117 o /kkjk 5 & foyac ds fy, ekQh & vfHkfu/kkZfjr & ek/;LFke~ 
vf/kfu;e ,oa okf.kfT;d U;k;ky; vf/kfu;e] nksuksa ds varxZr 'kh?kzrk ls fuiVku izkIr 
djus ds pkgs x;s mn~ns'; dks ns[krs gq,] ek/;LFke~ vf/kfu;e dh /kkjk 37 ds varxZr 
izLrqr vihysa] tks ifjlhek vf/kfu;e ds vuqPNsn 116 o 117 }kjk 'kkflr gksrh gSa] 
Øe'k% 90 fnu] 30 fnu ;k 60 fnu ls ijs foyac dks ,d viokn ds rkSj ij vkSj u fd 
fu;e ds rkSj ij ekQ fd;k tkuk pkfg,A

B.	 Arbitration and Conciliation Act (26 of 1996), Section 34 & 37, 
The Commercial Courts, Commercial Division, Commercial Appellate Division 
of High Courts Act, 2015 (4 of 2016), Section 13(1A) and Limitation Act (36 of 
1963), Article 116 & 117 & Section 5 – Condonation of Delay – Sufficient Cause 
– Held – In a fit case where a party has otherwise acted bonafide and not in 
negligent manner, a short delay beyond stipulated period can, in the 
discretion of the Court, be condoned – In CA No. 995/21, there is long delay of 
131 days with no sufficient cause, thus appeal is dismissed – In CA No. 996/21 
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& 998/21, there is a huge delay of 227 days and a 200 day delay in refiling with 
no sufficient cause, thus appeals dismissed – In CA No. 999/21, there is delay 
of 75 days without sufficient explanation, thus condonation granted by High 
Court set aside and appeal is allowed – Appeals disposed.   

(Paras 56 & 61 to 68)

 [k- ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 34 o 37] 
okf.kfT;d U;k;ky;] mPp U;k;ky; okf.kfT;d izHkkx vkSj okf.kfT;d vihy izHkkx 
vf/kfu;e] 2015 ¼2016 dk 4½] /kkjk 13¼1A½ ,oa ifjlhek vf/kfu;e ¼1963 dk 36½] 
vuqPNsn 116 o 117 o /kkjk 5 & foyac ds fy, ekQh & i;kZIr dkj.k & vfHkfu/kkZfjr & 
,d mi;qDr izdj.k esa tgka ,d i{kdkj us vU;Fkk ln~HkkoiwoZd vkSj u fd mis{kkiw.kZ 
<ax ls dk;Z fd;k gS] fu;r vof/k ls ijs FkksM+k foyac] U;k;ky; ds foosdkf/kdkj esa ekQ 
fd;k tk, & CA No. 995@21 eas] fcuk i;kZIr dkj.k ds 131 fnu dk yack foyac gS] vr% 
vihy [kkfjt & CA No. 996@21 o 998@21 esa] iqu% izLrqr djus esa fcuk i;kZIr dkj.k 
ds 227 fnu ,oa 200 fnu dk vR;f/kd foyac gS vr% vihysa [kkfjt & CA No. 999@21 
esa] fcuk i;kZIr Li"Vhdj.k ds 75 fnuksa dk foyac gS vr% mPp U;k;ky; }kjk iznku dh 
x;h ekQh vikLr ,oa vihy eatwj & vihysa fujkd`rA 

C.	 Arbitration and Conciliation Act (26 of 1996), Section 34 & 37, 
The Commercial Courts, Commercial Division, Commercial Appellate 
Division of High Courts Act, 2015 (4 of 2016), Section 13(1A) and Limitation 
Act (36 of 1963), Article 116 & 117 & Section 5 – Condonation of Delay – 
Sufficient cause – Right of Appellant – Held – Merely because sufficient cause 
has been made out in the facts of a given case, there is no right in the appellant 
to have delay condoned – Similarly, merely because the government is 
involved, a different yardstick for condonation of delay cannot be laid down 
– The expression “sufficient cause” is not itself a loose panacea for the ill or 
pressing negligent and stale claims.    (Paras 56, 57 & 60)

 x- ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 34 o 37] 
okf.kfT;d U;k;ky;] mPp U;k;ky; okf.kfT;d izHkkx vkSj okf.kfT;d vihy izHkkx 
vf/kfu;e] 2015 ¼2016 dk 4½] /kkjk 13¼1A½ ,oa ifjlhek vf/kfu;e ¼1963 dk 36½] 
vuqPNsn 116 o 117 o /kkjk 5 & foyac ds fy, ekQh & i;kZIr dkj.k & vihykFkhZ dk 
vf/kdkj & vfHkfu/kkZfjr & ek= blfy, fd ,d fn;s x;s izdj.k ds rF;ksa esa i;kZIr 
dkj.k curk gS] foyac ekQ fd;s tkus ds fy, vihykFkhZ dk dksbZ vf/kdkj ugha gS & blh 
izdkj] ek= blfy, fd ljdkj lekfo"V gS] foyac dh ekQh gsrq ,d fHkUu ekin.M 
vf/kdfFkr ugha fd;k tk ldrk & vfHkO;fDr **i;kZIr dkj.k** vius vki esa] mis{kkiw.kZ 
,oa cklh nkoksa dk tksj yxkus dh chekjh gsrq ,d f'kfFky loZjksxgj@fuokjd ugha gSA 

D.	 Arbitration and Conciliation Act (26 of 1996), Section 37 & 43 
and Limitation Act (36 of 1963), Section 5 & 29(2) – Applicability – Held – 
Section 37 of Arbitration Act when read with Section 43 thereof, makes it 
clear that provisions of Limitation Act will apply to appeals that are filed u/S 
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37 – Section 5 of Limitation Act will apply to aforesaid appeals both by virtue 
of Section 43 of Arbitration Act and by virtue of Section 29(2) of Limitation 
Act.                             (Para 23)

?k- ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 37 o 43 ,oa 
ifjlhek vf/kfu;e ¼1963 dk 36½] /kkjk 5 o 29¼2½ & iz;ksT;rk & vfHkfu/kkZfjr & 
ek/;LFke~ vf/kfu;e dh /kkjk 37 dks mldh /kkjk 43 ds lkFk i<+s tkus ij ;g Li"V gS 
fd ifjlhek vf/kfu;e ds mica/k] /kkjk 37 ds varxZr izLrqr dh xbZ vihyksa ij ykxw 
gksaxs & ifjlhek vf/kfu;e dh /kkjk 5] ek/;LFke~ vf/kfu;e dh /kkjk 43 ds dkj.k ls ,oa 
ifjlhek vf/kfu;e dh /kkjk 29¼2½ nksuksa ds dkj.k ls] mijksDr vihyksa dks ykxw gksxhA 

E.	 Constitution – Article 141 – Binding Precedent – Held – 
Judgment of N.V. International was passed by two Judges of Supreme Court 
– Though, the said judgment is overruled in this case, but High Court was 
bound to follow it on the date of its judgment by High Court, by virtue of 
Article 141 of Constitution.    (Para 50 & 64)

M- lafo/kku & vuqPNsn 141 & ck/;dkjh iwoZ fu.kZ; & vfHkfu/kkZfjr & ,u-
oh- baVjus'kuy dk fu.kZ;] mPpre U;k;ky; ds nks U;k;kf/kifr;ksa }kjk ikfjr fd;k 
x;k Fkk & ;|fi] bl izdj.k esa mDr fu.kZ; myV fn;k x;k fdarq mPp U;k;ky; }kjk 
fu.kZ; ikfjr fd;s tkus dh frfFk dks mldk vuqlj.k djus ds fy,] lafo/kku ds vuqPNsn 
141 ds dkj.k mPp U;k;ky; ck/; FkkA

F.	 The Commercial Courts, Commercial Division, Commercial 
Appellate Division of High Courts Act, 2015 (4 of 2016), Section 14 – Limitation 
– Held – Though the object of expeditious disposal of appeals is laid down in 
Section 14 of the Act of 2015, the language of Section 14 makes it clear that the 
period of six months spoken of is directory and not mandatory.    (Para 34)

p- okf.kfT;d U;k;ky;] mPp U;k;ky; okf.kfT;d izHkkx vkSj okf.kfT;d 
vihy izHkkx vf/kfu;e] 2015 ¼2016 dk 4½] /kkjk 14 & ifjlhek & vfHkfu/kkZfjr &
;|fi vihyksa ds 'kh?kz fuiVku dk mn~ns';] 2015 ds vf/kfu;e dh /kkjk 14 esa 
vf/kdfFkr fd;k x;k gS] /kkjk 14 dh Hkk"kk ;g Li"V djrh gS fd crkbZ xbZ N% ekg dh 
vof/k funs'kkRed gS vkSj u fd vkKkidA

G.	 The Commercial Courts, Commercial Division, Commercial 
Appellate Division of High Courts Act, 2015 (4 of 2016), Section 13(1A) 
–Limitation – Condonation of Delay – Held – Section 13(1A) only provides for 
a limitation period of 60 days from date of judgment or order appealed 
against, without further going into whether delay beyond this period can or 
cannot be condoned.    (Para 33)

 N- okf.kfT;d U;k;ky;] mPp U;k;ky; okf.kfT;d izHkkx vkSj okf.kfT;d 
vihy izHkkx vf/kfu;e] 2015 ¼2016 dk 4½] /kkjk 13¼1A½ & ifjlhek & foyac ds fy, 
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ekQh & vfHkfu/kkZfjr & /kkjk 13¼1A½ fu.kZ; ;k vkns'k ftlds fo:) vihy dh xbZ gS] 
dh frfFk ls 60 fnuksa dh ifjlhek vof/k micaf/kr djrh gS] fcuk vkxs ;g of.kZr fd;s 
fd D;k bl vof/k ls ijs foyac ekQ fd;k tk ldrk gS vFkok ugha fd;k tk ldrkA

H.	 Legal Maxim – “us res magis valeat quam pereat” – Discussed 
and explained. (Para 52)

t- fof/kd lw= & **vekU; ls ekU; djuk vPNk gS** & foosfpr ,oa Li"V 
fd;k x;kA 
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(2008) 6 SCC 1, (2004) 7 SCC 381, 2020 SCC OnLine SC 1053, (2013) 14 SCC 
81, (2012) 3 SCC 563, (2014) 1 SCC 592, (2014) 2 SCC 422, (2014) 11 SCC 709, 
(2020) 10 SCC 654, (2020) 10 SCC 667, (1962) 2 SCR 762.

J U D G M E N T

The Judgment of the Court was delivered by :
R.F. NARIMAN, J. :- Leave granted. Delay condoned in SLP (C) Diary No.18079 
of 2020.

2.  The substantial question of law which arises in these appeals is as to 
whether the judgment of a Division Bench of this Court in N.V. International v. 
State of Assam, (2020) 2 SCC 109 ["N.V. International"] lays down the law 
correctly. This Court followed its earlier judgment in Union of India v. Varindera 
Constructions Ltd., (2020) 2 SCC 111 ["Varindera Constructions"] and held as 
follows:

"3. Having heard the learned counsel for both sides, we may observe 
that the matter is no longer res integra. In Union of India v. Varindera 
Constructions Ltd. [Union of India v. Varindera Constructions Ltd., 
(2020) 2 SCC 111] , this Court, by its judgment and order dated 17-9-
2018 [Union of India v. Varindera Constructions Ltd., (2020) 2 SCC 
111] held thus: (SCC p. 112, paras 1-5)

"1. Heard the learned counsel appearing for the parties.

2. By a judgment dated 19-4-2018 in Union of India v. 
Varindera Constructions Ltd. [Union of India v. Varindera 
Constructions Ltd., (2018) 7 SCC 794], this Court has in near 
identical facts and circumstances allowed the appeal of the 
Union of India in a proceeding arising from an arbitral award.
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3. Ordinarily, we would have applied the said judgment 
to this case as well. However, we find that the impugned 
Division Bench judgment dated 10-4-2013 [Union of India 
v. Varindera Constructions Ltd., 2013 SCC OnLine Del 
6511] has dismissed the appeal filed by the Union of India 
on the ground of delay. The delay was found to be 142 days 
in filing the appeal and 103 days in refiling the appeal. One 
of the important points made by the Division Bench is that, 
apart from the fact that there is no sufficient cause made out 
in the grounds of delay, since a Section 34 application has to 
be filed within a maximum period of 120 days including the 
grace period of 30 days, an appeal filed from the selfsame 
proceeding under Section 37 should be covered by the same 
drill.

4. Given the fact that an appellate proceeding is a 
continuation of the original proceeding, as has been held in 
Lachmeshwar Prasad Shukul v. Keshwar Lal Chaudhuri 
[Lachmeshwar Prasad Shukul v. Keshwar Lal Chaudhuri, 
1940 SCC OnLine FC 10 : AIR 1941 FC 5] , and repeatedly 
followed by our judgments, we feel that any delay beyond 
120 days in the filing of an appeal under Section 37 from an 
application being either dismissed or allowed under Section 
34 of the Arbitration and Conciliation Act, 1996 should not 
be allowed as it will defeat the overall statutory purpose of 
arbitration proceedings being decided with utmost despatch.

5. In this view of the matter, since even the original appeal 
was filed with a delay period of 142 days, we are not 
inclined to entertain these special leave petitions on the 
facts of this particular case. The special leave petitions 
stand disposed of accordingly.

Pending applications, if any, also stand disposed of."

4. We may only add that what we have done in the aforesaid judgment is 
to add to the period of 90 days, whhich is provided by statute for filing of 
appeals under Section 37 of the Arbitration Act, a grace period of 30 days 
under Section 5 of the Limitation Act by following Lachmeshwar 
Prasad Shukul [Lachmeshwar Prasad Shukul v. Keshwar Lal 
Chaudhuri, 1940 SCC OnLine FC 10 : AIR 1941 FC 5] , as also having 
regard to the object of speedy resolution of all arbitral disputes which 
was uppermost in the minds of the framers of the 1996 Act, and which 
has been strengthened from time to time by amendments made thereto. 
The present delay being beyond 120 days is not liable, therefore, to be 
condoned."

561I.L.R.[2021]M.P. Govt. of MH (Water Resources Deptt.) Vs. M/s Borse Bro. Eng. & Contractors P. Ltd.(SC)



3.  In two of the three appeals before us, i.e., Civil Appeal arising out of SLP 
(C) No. 665 of 2021 and Civil Appeal arising out of SLP (C) Diary No.18079 of 
2020, the High Courts of Bombay and Delhi vide judgments dated 17.12.2020 
and 15.10.2019 respectively, dismissed the appeals filed by the Government of 
Maharashtra and by the Union of India respectively, refusing to condone the delay 
in the filing of the appeal under section 37 of the Arbitration and Conciliation Act, 
1996 ["Arbitration Act"] beyond 120 days. So far as the Civil Appeal arising out 
of SLP (C) No.15278 of 2020 is concerned, the High Court of Madhya Pradesh 
refused to follow the judgment of this Court in N.V. International (supra) stating 
that there is a conflict between this judgment and the judgment of a larger Bench 
of this Court reported in Consolidated Engg. Enterprises v. Irrigation Deptt., 
(2008) 7 SCC 169 ["Consolidated Engg."]. It was, therefore, held that it was 
open for the High Court to condone the delay applying section 5 of the Limitation 
Act, 1963 ["Limitation Act"] and, as a matter of fact, a delay of what was stated 
to be 57 days was condoned.

4.  Shri Sandeep Sudhakar Deshmukh, learned counsel appearing on behalf 
of the Government of Maharashtra (Water Resources Department) ["Govt of 
Maharashtra"], the appellant in Civil Appeal arising out of SLP (C) No. 665 of 
2021, submitted that the Arbitration Act in its original avatar did not include the 
concept or idea of expeditious resolution of disputes. At best, the Arbitration Act 
can be treated as a mechanism providing for alternate dispute resolution. This 
original objective is continued by the Arbitration and Conciliation (Amendment) 
Act, 2015 ["2015 Amendment"] which provides a time limit for arbitral awards 
and for fast track procedure contained in sections 29A and 29B of the Arbitration 
Act. This being the case, the very foundation of N.V. International (supra) is 
erroneous in law. Shri Deshmukh also argued that section 37 of the Arbitration Act 
provides for appeals from several orders, including orders made under sections 8, 
9, 16 and 17, apart from orders that may be made under section 34 of the 
Arbitration Act. According to him, the rationale or logic contained in N.V. 
International (supra) would perhaps apply only to appeals from section 34 orders, 
but not to orders that are passed under any of the other aforesaid sections, as there 
is no hard and fast application of a 120-day limitation period when it comes to 
applications that have been filed under any of these sections.

5.  Shri Deshmukh also argued that section 33 of the Arbitration Act 
contemplates correction and interpretation of an award, the arbitral tribunal being 
clothed with the power to extend time without there being any outer limit. He also 
stated that vide section 29(2) of the Limitation Act, the period of limitation for 
filing applications under the Arbitration Act would be governed by Article 137 of 
the Limitation Act, providing for a much longer limitation period of three years. 
He further argued that Articles 116 and 117 of the Limitation Act provide different 
periods of limitation, being 90 days and 30 days respectively. Since these different 
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prescribed periods lead to arbitrary results, the concept of an "appeal" would have 
to be read into the definition of the term "application" so that the "appeal" 
provision under section 37 of the Arbitration Act is uniformly governed by Article 
137 of the Limitation Act, which would lead to a uniform limitation period of 
three years. He also argued that to read the period of limitation contemplated 
under section 34(3) for an appeal filed under section 37 of the Arbitration Act, 
would amount to judicial legislation due to the absence of any period of limitation 
provided in section 37. He placed reliance on a large number of judgments citing 
cases where the Limitation Act had been held to be applicable to arbitration 
proceedings and others in which it had not so been held. He also cited a large 
number of judgments on section 29(2) of the Limitation Act, relating to the 
meaning of "express exclusion" under the said section. He then cited judgments 
on the applicability of Article 137 of the Limitation Act and a judgment which 
eschews judicial legislation.

6.  Ms. Aishwarya Bhati, learned Additional Solicitor General appearing on 
behalf of the Union of India, the appellant in the Civil Appeal arising out of SLP 
(C) Diary No. 18079 of 2020, read in detail the provisions of the Commercial 
Courts Act, 2015 [" Commercial Courts Act"] and referred to the two Law 

thCommission Reports which led to its enactment, namely the 188  Law 
rd 

Commission Report and the 253 Law Commission Report. She then referred to 
this Court's judgments in Kandla Export Corpn. v. OCI Corpn., (2018) 14 SCC 
715 ["Kandla Export Corpn"] and BGS SGS SOMA JV v. NHPC, (2020) 4 SCC 
234, dealing with the interplay between section 13 of the Commercial Courts Act 
and section 37 of the Arbitration Act. She argued that a limitation period of 60 
days was laid down by section 13(1A) of the Commercial Courts Act, and though 
section 14 thereof commands that an expeditious disposal of appeals take place 
within a period of six months from the date of filing such appeal, neither of the two 
provisions bound appellate courts not to apply section 5 of the Limitation Act to 
relax the period of limitation in deserving cases. She also relied upon section 12A 
of the Commercial Courts Act, which speaks of the Limitation Act in the context 
of the Commercial Courts Act. She then referred to section 16 of the Commercial 
Courts Act read with the Schedule, and, in particular, the amendment made to 
Order VIII Rule 1 of the Code of Civil Procedure, 1908 [" CPC"] which closes the 
right of defence after a certain period of limitation is over, which is to be 
contrasted with section 13 of the Commercial Courts Act, which contains no such 
provision. She then referred to judgments under different statutes such as the 
Insolvency and Bankruptcy Code, 2016 ["IBC"] and the Electricity Act, 2003 in 
which section 5 of the Limitation Act becomes inapplicable by virtue of either the 
scheme of the statute in question or by virtue of an "express exclusion" spoken of 
in section 29(2) of the Limitation Act.
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7. Shri Amalpushp Shroti, learned counsel appearing for the respondents in 
the Civil Appeal arising out of SLP (C) No. 15278 of 2020, broadly supported the 
arguments of Shri Deshmukh and Ms. Bhati, while citing certain other judgments 
to buttress the same submissions.

8. Shri Vinay Navare, learned Senior Advocate appearing for M/s Borse 
Brothers Engineers and Contractors Pvt. Ltd ["Borse Bros."], the respondent in 
the Civil Appeal arising out of SLP (C) No. 665 of 2021, was at pains to point out 
the conduct of the Govt of Maharashtra and added that if a period of 60 days is to 
be reckoned under the Commercial Courts Act, the appeal filed by the Govt of 
Maharashtra would be delayed by a period of 131 days for which there is no 
explanation worthy of the name. He relied heavily on the impugned judgment of 
the High Court of Bombay which had also stated that though the certified copy of 
the judgment was applied for and was ready by 27.05.2019, the Govt of 
Maharashtra wrongly mentioned that it received such copy only on 24.07.2019, as 
a result of which the Govt of Maharashtra had not appeared before the High Court 
with clean hands.

9.  Further, Shri Navare sought to answer Shri Deshmukh's submission that 
the rationale of N.V. International (supra) can and should apply to an appeal filed 
against a section 34 order, as several different appeal provisions were all bunched 
together in one section and could have been the subject matter of different 
appellate provisions contained in the very original proceeding that was sought to 
be appealed against. He, therefore, argued that the scheme contained in the 
Arbitration Act, insofar as appeals from section 8 applications are concerned, is 
that it is only if a section 8 application is refused that an appeal lies and not 
otherwise, contrasting it with an appeal against a section 34 order, which lies 
whether or not the court allows the section 34 application. Hence, according to the 
learned Senior Advocate, each appellate provision would have its own rationale, 
appeals in the cases of section 8, 9, 16 and 17 of the Arbitration Act allowing for 
sufficient cause to be shown beyond the period of 30 days, as opposed to appeals 
filed under section 34, which ought to allow for sufficient cause being shown upto 
a period of 30 days, or else the whole object of section 34 would be destroyed. He 
referred to the Statement of Objects and Reasons of the Arbitration Act and 
judgments to show that Shri Deshmukh's submission that the Arbitration Act 
provided only alternate dispute resolution and not speedy disposal was wholly 
incorrect. He also pointed out that specific timelines are contained in several 
sections of the Arbitration Act such as sections 9(2), 11(4), 11(13), 13(2)-(5), 
29A, 29B, 33(3)-(5) and 34(3), to indicate that the object of speedy disposal was at 
the heart of the Arbitration Act.

10.  Shri Navare then relied upon the Commercial Courts Act and in particular, 
on sections 13(1A) and 14, to show that the whole object of speedy disposal of 
appeals contained in the Commercial Courts Act would be given a go-bye if long 
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periods of delay beyond 30 days are to be condoned, since the appeal itself has to 
be decided within a period of six months. He also cited a number of judgments and 
supported the judgment of this Court in N.V. International (supra) by arguing that 
a judge is not helpless when faced with a provision which, when literally read, 
would result in arbitrary and unjust orders being passed. He also referred to 
judgments where a casus omissus could be supplied, which is what was done in 
N.V. International (supra).

11. Shri Manoj Chouhan, learned counsel appearing on behalf of M/s Swastik 
Wires, the appellant in Civil Appeal arising out of SLP (C) No.15278 of 2020, 
supported the impugned judgment dated 27.01.2020 of the High Court of Madhya 
Pradesh and argued that this Court's judgment in Consolidated Engg. (supra), 
being a judgment of three learned judges, would prevail over the judgment of this 
Court in N.V. International (supra), which is only delivered by two learned judges 
and, therefore, delay can be condoned. He also added that once section 5 of the 
Limitation Act applies, the Court cannot impose any limits on the expression 
"sufficient cause" and even if there are long delays and sufficient cause is made 
out, such delays can be condoned. Further, he argued that this Court could use 
Article 142 of the Constitution, which is a veritable brahmastra and panacea for 
all ills, to do justice in individual cases.

12. Dr. Amit George, learned counsel appearing for M/s Associated 
Construction Co., the respondent in the Civil Appeal arising out of SLP (C) Diary 
No. 18079 of 2020, argued that section 13 of the Commercial Courts Act, having 
regard to the object of speedy disposal sought to be achieved, excludes the 
application of section 5 of the Limitation Act altogether. For this purpose, he 
relied heavily upon the judgment of this Court in Kandla Export Corpn (supra) 
and the judgment of this Court in CCE & Customs v. Hongo India (P) Ltd., (2009) 
5 SCC 791 ["Hongo"] which dealt with section 35-H(1) of the Central Excise 
Act, 1944 ["Central Excise Act"]. He also relied upon other judgments which 
interpreted section 29(2) of the Limitation Act to state that the scheme of a 
particular statute may make it clear that there is an "express exclusion" of section 
5 of the Limitation Act, which is the case under the Commercial Courts Act. He 
then relied strongly upon the judgment in N.V. International (supra) by supporting 
its logic and citing judgments which would show that other sections of the 
Limitation Act were excluded in the context of section 34(3) of the Arbitration Act 
- such as sections 4 and 17 of the Limitation Act. In any case, he argued that on 
facts sufficient cause had not been made out, and that the judgment of the High 
Court of Delhi dated 15.10.2019 ought to be set aside on this ground also.

13. The arguments that have been made in these appeals and the case law cited 
have gone way beyond the narrow question which arises before us. However, in 
dealing with these arguments, it is necessary to first set out the relevant statutory 
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provisions contained in the three statutes that have been strongly relied upon by 
either side in these appeals.

14. First and foremost, the Arbitration Act has, in its Statement of Objects and 
Reasons, the following:

"4. The main objectives of the Bill are as under:-

xxx  xxx  xxx

(ii) to make provision for an arbitral procedure which is fair, efficient 
and capable of meeting the needs of the specific arbitration;

xxx  xxx  xxx

(v) to minimise the supervisory role of courts in the arbitral process"

15. As has correctly been pointed out by Shri Navare, the requirement of an 
arbitral procedure which is efficient and the minimising of the supervisory role of 
courts in arbitral process would certainly show that one of the main objectives of 
the Arbitration Act is the speedy disposal of disputes through the arbitral process. 
Section 5 of the Arbitration Act is important and states :

"5. Extent of judicial intervention.—Notwithstanding anything 
contained in any other law for the time being in force, in matters 
governed by this Part, no judicial authority shall intervene except where 
so provided in this Part."

16.    The other relevant provisions of the Arbitration Act provide as follows:

"8. Power to refer parties to arbitration where there is an 
arbitration agreement.—

(1) A judicial authority, before which an action is brought in a matter 
which is the subject of an arbitration agreement shall, if a party to the 
arbitration agreement or any person claiming through or under him, so 
applies not later than the date of submitting his first statement on the 
substance of the dispute, then, notwithstanding any judgment, decree or 
order of the Supreme Court or any Court, refer the parties to arbitration 
unless it finds that prima facie no valid arbitration agreement exists.

(2) The application referred to in sub-section (1) shall not be 
entertained unless it is accompanied by the original arbitration 
agreement or a duly certified copy thereof: 2 [Provided that where the 
original arbitration agreement or a certified copy thereof is not available 
with the party applying for reference to arbitration under sub-section (1), 
and the said agreement or certified copy is retained by the other party to 
that agreement, then, the party so applying shall file such application 
along with a copy of the arbitration agreement and a petition praying the 
Court to call upon the other party to produce the original arbitration 
agreement or its duly certified copy before that Court.
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(3) Notwithstanding that an application has been made under sub-
section (1) and that the issue is pending before the judicial authority, an 
arbitration may be commenced or continued and an arbitral award 
made."

"9. Interim measures, etc., by Court.—

xxx xxx  xxx

(2) Where, before the commencement of the arbitral proceedings, a 
Court passes an order for any interim measure of protection under sub-
section (1), the arbitral proceedings shall be commenced within a period 
of ninety days from the date of such order or within such further time as 
the Court may determine."

"11. Appointment of arbitrators.—

xxx xxx  xxx

(4) If the appointment procedure in sub-section (3) applies and—

(a) a party fails to appoint an arbitrator within thirty days from the 
receipt of a request to do so from the other party; or

(b) the two appointed arbitrators fail to agree on the third arbitrator 
within thirty days from the date of their appointment, 

the appointment shall be made, upon request of a party, by the Supreme 
Court or, as the case may be, the High Court or any person or institution 
designated by such Court;

xxx xxx  xxx

(13) An application made under this section for appointment of an 
arbitrator or arbitrators shall be disposed of by the Supreme Court or the 
High Court or the person or institution designated by such Court, as the 
case maybe, as expeditiously as possible and an endeavour shall be made 
to dispose of the matter within a period of sixty days from the date of 
service of notice on the opposite party"

"13. Challenge procedure.—

(1) Subject to sub-section (4), the parties are free to agree on a 
procedure for challenging an arbitrator.

(2) Failing any agreement referred to in sub-section (1), a party who 
intends to challenge an arbitrator shall, within fifteen days after 
becoming aware of the constitution of the arbitral tribunal or after 
becoming aware of any circumstances referred to in sub-section(3) of 
section 12, send a written statement of the reasons for the challenge to 
the arbitral tribunal.
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(3) Unless the arbitrator challenged under sub-section (2) withdraws 
from his office or the other party agrees to the challenge, the arbitral 
tribunal shall decide on the challenge.

(4) If a challenge under any procedure agreed upon by the parties or 
under the procedure under subsection (2) is not successful, the arbitral 
tribunal shall continue the arbitral proceedings and make an arbitral 
award.

(5) Where an arbitral award is made under sub-section (4), the party 
challenging the arbitrator may make an application for setting aside such 
an arbitral award in accordance with section 34.

(6) Where an arbitral award is set aside on an application made under 
sub-section (5), the Court may decide as to whether the arbitrator who is 
challenged is entitled to any fees."

"16. Competence of arbitral tribunal to rule on its jurisdiction.—

xxx  xxx  xxx

(2) A plea that the arbitral tribunal does not have jurisdiction shall be 
raised not later than the submission of the statement of defence; 
however, a party shall not be precluded from raising such a plea merely 
because that he has appointed, or participated in the appointment of, an 
arbitrator."

"29A. Time limit for arbitral award.—

(1) The award in matters other than international commercial 
arbitration shall be made by the arbitral tribunal within a period of 
twelve months from the date of completion of pleadings under sub-
section (4) of section 23:

Provided that the award in the matter of international commercial 
arbitration may be made as expeditiously as possible and endeavor may 
be made to dispose of the matter within a period of twelve months from 
the date of completion of pleadings under sub-section (4) of section 23.

(2) If the award is made within a period of six months from the date the 
arbitral tribunal enters upon the reference, the arbitral tribunal shall be 
entitled to receive such amount of additional fees as the parties may 
agree.

(3) The parties may, by consent, extend the period specified in sub-
section (1) for making award for a further period not exceeding six 
months.

(4) If the award is not made within the period specified in sub-section 
(1) or the extended period specified under sub-section (3), the mandate 
of the arbitrator(s) shall terminate unless the Court has, either prior to or 
after the expiry of the period so specified, extended the period:
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Provided that while extending the period under this sub-section, if the 
Court finds that the proceedings have been delayed for the reasons 
attributable to the arbitral tribunal, then, it may order reduction of fees of 
arbitrator(s) by not exceeding five per cent. for each month of such 
delay.

Provided further that where an application under sub-section (5) is 
pending, the mandate of the arbitrator shall continue till the disposal of 
the said application:

Provided also that the arbitrator shall be given an opportunity of being 
heard before the fees is reduced.

(5) The extension of period referred to in sub-section (4) may be on the 
application of any of the parties and may be granted only for sufficient 
cause and on such terms and conditions as may be imposed by the Court.

(6) While extending the period referred to in sub-section (4), it shall be 
open to the Court to substitute one or all of the arbitrators and if one or all 
of the arbitrators are substituted, the arbitral proceedings shall continue 
from the stage already reached and on the basis of the evidence and 
material already on record, and the arbitrator(s)appointed under this 
section shall be deemed to have received the said evidence and material.

(7) In the event of arbitrator(s) being appointed under this section, the 
arbitral tribunal thus reconstituted shall be deemed to be in continuation 
of the previously appointed arbitral tribunal.

(8) It shall be open to the Court to impose actual or exemplary costs 
upon any of the parties under this section.

(9) An application filed under sub-section (5) shall be disposed of by 
the Court as expeditiously as possible and endeavour shall be made to 
dispose of the matter within a period of sixty days from the date of 
service of notice on the opposite party"

"29B. Fast track procedure.—

(1) Notwithstanding anything contained in this Act, the parties to an 
arbitration agreement, may, at any stage either before or at the time of 
appointment of the arbitral tribunal, agree in writing to have their dispute 
resolved by fast track procedure specified in sub-section (3).

(2) The parties to the arbitration agreement, while agreeing for 
resolution of dispute by fast track procedure, may agree that the arbitral 
tribunal shall consist of a sole arbitrator who shall be chosen by the 
parties.

(3) The arbitral tribunal shall follow the following procedure while 
conducting arbitration proceedings under sub-section (1):—
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(a) The arbitral tribunal shall decide the dispute on the basis of 
written pleadings, documents and submissions filed by the parties 
without any oral hearing;

(b) The arbitral tribunal shall have power to call for any further 
information or clarification from the parties in addition to the pleadings 
and documents filed by them;

(c) An oral hearing may be held only, if, all the parties make a 
request or if the arbitral tribunal considers it necessary to have oral 
hearing for clarifying certain issues;

(d) The arbitral tribunal may dispense with any technical 
formalities, if an oral hearing is held, and adopt such procedure as 
deemed appropriate for expeditious disposal of the case.

(4) The award under this section shall be made within a period of six 
months from the date the arbitral tribunal enters upon the reference.

(5) If the award is not made within the period specified in sub-section 
(4), the provisions of subsections (3) to (9) of section 29A shall apply to 
the proceedings.

(6) The fees payable to the arbitrator and the manner of payment of the 
fees shall be such as may be agreed between the arbitrator and the 
parties."

"33. Correction and interpretation of award; additional award.—

xxx  xxx  xxx

(3) The arbitral tribunal may correct any error of the type referred to in 
clause (a) of sub-section (1), on its own initiative, within thirty days from 
the date of the arbitral award.

(4) Unless otherwise agreed by the parties, a party with notice to the 
other party, may request, within thirty days from the receipt of the 
arbitral award, the arbitral tribunal to make an additional arbitral award 
as to claims presented in the arbitral proceedings but omitted from the 
arbitral award.

(5) If the arbitral tribunal considers the request made under sub-section 
(4) to be justified, it shall make the additional arbitral award within sixty 
days from the receipt of such request."

"34. Application for setting aside arbitral award.—

xxx  xxx  xxx

(3) An application for setting aside may not be made after three months 
have elapsed from the date on which the party making that application 
had received the arbitral award or, if a request had been made under 
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section 33, from the date on which that request had been disposed of by 
the arbitral tribunal:

Provided that if the Court is satisfied that the applicant was prevented by 
sufficient cause from making the application within the said period of 
three months it may entertain the application within a further period of 
thirty days, but not thereafter."

"37. Appealable orders.—

(1) Notwithstanding anything contained in any other law for the time 
being in force, an appeal shall lie from the following orders (and from no 
others) to the Court authorised by law to hear appeals from original 
decrees of the Court passing the order, namely:—

(a) refusing to refer the parties to arbitration under section 8;

(b) granting or refusing to grant any measure under section 9;

(c) setting aside or refusing to set aside an arbitral award under 
section 34.

(2) Appeal shall also lie to a court from an order of the arbitral 
tribunal—

(a) accepting the plea referred to in sub-section (2) or sub-
section (3) of section 16; or

(b) granting or refusing to grant an interim measure under 
section 17.

(3) No second appeal shall lie from an order passed in appeal under this 
section, but nothing in this section shall affect or takeaway any right to 
appeal to the Supreme Court."

"43. Limitations.—

(1) The Limitation Act, 1963 (36 of 1963), shall apply to arbitrations 
as it applies to proceedings in court.

(2) For the purposes of this section and the Limitation Act, 1963 (36 of 
1963), an arbitration shall be deemed to have commenced on the date 
referred to in section 21.

(3) Where an arbitration agreement to submit future disputes to 
arbitration provides that any claim to which the agreement applies shall 
be barred unless some step to commence arbitral proceedings is taken 
within a time fixed by the agreement, and a dispute arises to which the 
agreement applies, the Court, if it is of opinion that in the circumstances 
of the case undue hardship would otherwise be caused, and 
notwithstanding that the time so fixed has expired, may on such terms, if 
any, as the justice of the case may require, extend the time for such 
period as it thinks proper.
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Description of suit  Period of
limitation

Time from which 
period begins to run

116.  Under the Code 
of Civil Procedure, 
1908 (5 of 1908)—

 

(4) Where the Court orders that an arbitral award be set aside, the 
period between the commencement of the arbitration and the date of the 
order of the Court shall be excluded in computing the time prescribed by 
the Limitation Act, 1963 (36 of 1963),for the commencement of the 
proceedings (including arbitration) with respect to the dispute so 
submitted."

17.  So far as the Limitation Act is concerned, sections 5 and 29(2) read as 
follows:

"5. Extension of prescribed period in certain cases.—

Any appeal or any application, other than an application under any of the 
provisions of Order XXI of the Code of Civil Procedure, 1908 (5 of 
1908), may be admitted after the prescribed period if the appellant or the 
applicant satisfies the court that he had sufficient cause for not preferring 
the appeal or making the application within such period. Explanation.— 
The fact that the appellant or the applicant was missed by any order, 
practice or judgment of the High Court in ascertaining or computing the 
prescribed period may be sufficient cause within the meaning of this 
section."

"29. Savings.—

xxx  xxx  xxx

(2) Where any special or local law prescribes for any suit, appeal or 
application a period of limitation different from the period prescribed by 
the Schedule, the provisions of section 3 shall apply as if such period 
were the period prescribed by the Schedule and for the purpose of 
determining any period of limitation prescribed for any suit, appeal or 
application by any special or local law, the provisions contained in 
sections 4 to 24 (inclusive) shall apply only in so far as, and to the extent 
to which, they are not expressly excluded by such special or local law."

18.   Further, the relevant Articles of the Schedule provide as follows:

"THE SCHEDULE 
(PERIODS OF  LIMITATION)

xxx  xxx  xxx
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(a) to a High Court
from any decree or
order.

 
(b) to any other court
from any decree or
order.

 

 

Ninety days. 

Thirty days.

 

The date of the decree 
or order.

The date of the decree 
or order.  

117.  From a decree 
or order of any High 
Court to the same 
Court

Thirty days.
 

The date of the decree 
or order.

 

137. Any other application
for which no period of
limitation  is provided
elsewhere in this
Division.

Three years. When the right to apply 
accrues.

19.    The Commercial Courts Act states, in its Statement of Objects and 
Reasons, the following:

"STATEMENT OF OBJECTS AND REASONS

The proposal to provide for speedy disposal of high value commercial 
disputes has been under consideration of the Government for quite some 
time. The high vlaue commercial disputes involve complex facts and 
question of law. Therefore, there is a need to provide for an independent 
mechanism for their early resolution. Early resolution of commercial 
disputes shall create a positive image to the investor world about the 
independent and responsive Indian legal system."

"6. It is proposed to introduced the Commercial Courts, Commercial 
Division and Commercial Appellate Division of High Courts Bill, 2015 
to replace the Commercial Courts, Commercial Division and Commercial 
Appellate Division of  High Courts Ordinance, 2015 which inter alia, 
provides for the following namely:—

xxx  xxx  xxx

(v) to amend the Code of Civil Procedure, 1908 as applicable to 
the Commercial Courts and Commercial Divisions which shall prevail 
over the existing High Courts Rules and other provisions of the Code of 
Civil Procedure, 1908 so as to improve the efficiency and reduce delays 
in disposal of commercial cases.
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7. The proposed Bill shall accelerate economic growth, improve the 
international image of the Indian Justice delivery system, and the faith of 
the investor world in the legal culture of the nation."

20. Section 2(1)(i) of the Commercial Courts Act defines "specified value" as 
follows:

"2. Definitions.—(1) In this Act, unless the context otherwise 
requires,—

xxx  xxx  xxx

(i) "Specified Value", in relation to a commercial dispute, shall mean the 
value of the subject-matter in respect of a suit as determined in 
accordance with section 12 which shall not be less than three lakh rupees 
or such higher value, as may be notified by the Central Government."

21. Chapter II of the Commercial Courts Act sets up commercial courts, 
commercial appellate courts, commercial divisions and commercial appellate 
divisions. So far as arbitration is concerned, section 10 is important and states as 
follows:

"10. Jurisdiction in respect of arbitration matters.—

Where the subject-matter of an arbitration is a commercial dispute of 
a Specified Value and—

(1) If such arbitration is an international commercial arbitration, all 
applications or appeals arising out of such arbitration under the 
provisions of the Arbitration and Conciliation Act, 1996 (26 of 1996) 
that have been filed in a High Court, shall be heard and disposed of by 
the Commercial Division where such Commercial Division has been 
constituted in such High Court.

(2) If such arbitration is other than an international commercial 
arbitration, all applications or appeals arising out of such arbitration 
under the provisions of the Arbitration and Conciliation Act, 1996 (26 of 
1996) that have been filed on the original side of the High Court, shall be 
heard and disposed of by the Commercial Division where such 
Commercial Division has been constituted in such High Court.

(3) If such arbitration is other than an international commercial 
arbitration, all applications or appeals arising out of such arbitration 
under the provisions of the Arbitration and Conciliation Act, 1996 (26 of 
1996) that would ordinarily lie before any principal civil court of 
original jurisdiction in a district (not being a High Court) shall be filed 
in, and heard and disposed of by the Commercial Court exercising 
territorial jurisdiction over such arbitration where such Commercial 
Court has been constituted.
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22.    The other relevant provisions of the Commercial Courts Act are set out as 
follows:

"13. Appeals from decrees of Commercial Courts and 
Commercial Divisions.—

(1) Any person aggrieved by the judgment or order of a Commercial 
Court below the level of a District Judge may appeal to the Commercial 
Appellate Court within a period of sixty days from the date of judgment 
or order.

(1A) Any person aggrieved by the judgment or order of a Commercial 
Court at the level of District Judge exercising original civil jurisdiction 
or, as the case may be, Commercial Division of a High Court may appeal 
to the Commercial Appellate Division of that High Court within a period 
of sixty days from the date of the judgment or order:

Provided that an appeal shall lie from such orders passed by a 
Commercial Division or a Commercial Court that are specifically 
enumerated under Order XLIII of the Code of Civil Procedure, 1908 (5 
of 1908) as amended by this Act and section 37 of the Arbitration and 
Conciliation Act, 1996 (26 of 1996).

(2) Notwithstanding anything contained in any other law for the time 
being in force or Letters Patent of a High Court, no appeal shall lie from 
any order or decree of a Commercial Division or Commercial Court 
otherwise than in accordance with the provisions of this Act.

14. Expeditious disposal of appeals.—The Commercial Appellate 
Court and the Commercial Appellate Division shall endeavour to 
dispose of appeals filed before it within a period of six months from the 
date of filing of such appeal."

"16. Amendments to the Code of Civil Procedure, 1908 in its 
application to commercial disputes.—

(1) The provisions of the Code of Civil Procedure, 1908 (5 of 1908) 
shall, in their application to any suit in respect of a commercial dispute of 
a Specified Value, stand amended in the manner as specified in the 
Schedule.

(2) The Commercial Division and Commercial Court shall follow the 
provisions of the Code of Civil Procedure, 1908 (5 of 1908), as amended 
by this Act, in the trial of a suit in respect of a commercial dispute of a 
Specified Value.

(3) Where any provision of any Rule of the jurisdictional High Court 
or any amendment to the Code of Civil Procedure, 1908 (5 of 1908), by 
the State Government is in conflict with the provisions of the Code of 
Civil Procedure, 1908 (5 of 1908), as amended by this Act, the 
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provisions of the Code of Civil Procedure as amended by this Act shall 
prevail."

"21. Act to have overriding effect.—Save as otherwise provided, the 
provisions of this Act shall have effect, notwithstanding anything 
inconsistent therewith contained in any other law for the time being in 
force or in any instrument having effect by virtue of any law for the time 
being in force other than this Act."

"SCHEDULE

4. Amendment of First Schedule.—In the First Schedule to the 
Code,—

xxx xxx xxx

(D) in Order VIII,— (i) in Rule 1, for the proviso, the following proviso 
shall be substituted, namely:—

"Provided that where the defendant fails to file the written 
statement within the said period of thirty days, he shall be allowed to file 
the written statement on such other day, as may be specified by the 
Court, for reasons to be recorded in writing and on payment of such costs 
as the Court deems fit, but which shall not be later than one hundred 
twenty days from the date of service of summons and on expiry of one 
hundred twenty days from the date of service of summons, the defendant 
shall forfeit the right to file the written statement and the Court shall not 
allow the written statement to be taken on record.";"

23.  Section 37 of the Arbitration Act, when read with section 43 thereof, 
makes it clear that the provisions of the Limitation Act will apply to appeals that 
are filed under section 37. This takes us to Articles 116 and 117 of the Limitation 
Act, which provide for a limitation period of 90 days and 30 days, depending upon 
whether the appeal is from any other court to a High Court or an intra-High Court 
appeal. There can be no doubt whatsoever that section 5 of the Limitation Act will 
apply to the aforesaid appeals, both by virtue of section 43 of the Arbitration Act 
and by virtue of section 29(2) of the Limitation Act. This aspect of the matter has 
been set out in the concurring judgment of Raveendran, J. in Consolidated Engg. 
(supra), as follows:

"40. Let me next refer to the relevant provisions of the Limitation Act. 
Section 3 of the Limitation Act provides for the bar of limitation. It 
provides that subject to the provisions contained in Sections 4 to 24 
(inclusive), every suit instituted, appeal preferred, and application made 
after the prescribed period shall be dismissed although limitation has not 
been set up as a defence. "Prescribed period" means that period of 
limitation computed in accordance with the provisions of the Limitation 
Act. "Period of limitation" means the period of limitation prescribed for 
any suit, appeal or application by the Schedule to the Limitation Act 
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[vide Section 2(j) of the said Act]. Section 29 of the Limitation Act 
relates to savings. Sub-section (2) thereof which is relevant is extracted 
below:

"29. (2) Where any special or local law prescribes for any suit, 
appeal or application a period of limitation different from the 
period prescribed by the Schedule, the provisions of Section 3 
shall apply as if such period were the period prescribed by the 
Schedule and for the purpose of determining any period of 
limitation prescribed for any suit, appeal or application by any 
special or local law, the provisions contained in Sections 4 to 24 
(inclusive) shall apply only insofar as, and to the extent to 
which, they are not expressly excluded by such special or local 
law."

41. Article 116 of the Schedule prescribes the period of limitation for 
appeals to the High Court (90 days) and appeals to any other court (30 
days) under the Code of Civil Procedure, 1908. It is now well settled that 
the words "appeals under the Code of Civil Procedure, 1908" occurring 
in Article 116 refer not only to appeals preferred under the Code of Civil 
Procedure, 1908, but also to appeals, where the procedure for filing of 
such appeals and powers of the court for dealing with such appeals are 
governed by the Code of Civil Procedure. (See decision of the 
Constitution Bench in Vidyacharan Shukla v. Khubchand Baghel [AIR 
1964 SC 1099] .) Article 119(b) of the Schedule prescribes the period of 
limitation for filing an application (under the Arbitration Act, 1940), for 
setting aside an award, as thirty days from the date of service of notice of 
filing of the award.

42. The AC Act is no doubt, a special law, consolidating and amending 
the law relating to arbitration and matters connected therewith or 
incidental thereto. The AC Act does not prescribe the period of 
limitation, for various proceedings under that Act, except where it 
intends to prescribe a period different from what is prescribed in the 
Limitation Act. On the other hand, Section 43 makes the provisions of 
the Limitation Act, 1963 applicable to proceedings—both in court and in 
arbitration—under the AC Act. There is also no express exclusion of 
application of any provision of the Limitation Act to proceedings under 
the AC Act, but there are some specific departures from the general 
provisions of the Limitation Act, as for example, the proviso to Section 
34(3) and sub-sections (2) to (4) of Section 43 of the AC Act.

43. Where the Schedule to the Limitation Act prescribes a period of 
limitation for appeals or applications to any court, and the special or 
local law provides for filing of appeals and applications to the court, but 
does not prescribe any period of limitation in regard to such appeals or 
applications, the period of limitation prescribed in the Schedule to the 
Limitation Act will apply to such appeals or applications and 
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consequently, the provisions of Sections 4 to 24 will also apply. Where 
the special or local law prescribes for any appeal or application, a period 
of limitation different from the period prescribed by the Schedule to the 
Limitation Act, then the provisions of Section 29(2) will be attracted. In 
that event, the provisions of Section 3 of the Limitation Act will apply, as 
if the period of limitation prescribed under the special law was the period 
prescribed by the Schedule to the Limitation Act, and for the purpose of 
determining any period of limitation prescribed for the appeal or 
application by the special law, the provisions contained in Sections 4 to 
24 will apply to the extent to which they are not expressly excluded by 
such special law. The object of Section 29(2) is to ensure that the 
principles contained in Sections 4 to 24 of the Limitation Act apply to 
suits, appeals and applications filed in a court under special or local laws 
also, even if it prescribes a period of limitation different from what is 
prescribed in the Limitation Act, except to the extent of express 
exclusion of the application of any or all of those provisions."

24.  When the Commercial Courts Act is applied to the aforesaid appeals, 
given the definition of "specified value" and the provisions contained in sections 
10 and 13 thereof, it is clear that it is only when the specified value is for a sum less 
than three lakh rupees that the appellate provision contained in section 37 of the 
Arbitration Act will be governed, for the purposes of limitation, by Articles 116 
and 117 of the Limitation Act. Shri Deshmukh's argument that depending upon 
which court decides a matter, a limitation period of either 30 or 90 days is 
provided, which leads to arbitrary results, and that, therefore, the uniform period 
provided by Article 137 of the Limitation Act should govern appeals as well, is 
rejected. It is settled that periods of limitation must always to some extent be 
arbitrary and may result in some hardship, but this is no reason as to why they 
should not be strictly followed. In Boota Mal v. Union of India, (1963) 1 SCR 70, 
this Court referred to this aspect of the case, as follows:

"Ordinarily, the words of a statute have to be given their strict 
grammatical meaning and equitable considerations are out of place, 
particularly in provisions of law limiting the period of limitation for 
filing suits or legal proceedings. This was laid down by the Privy 
Council in two decisions in Nagendranath v. Suresh [AIR(1932) PC 
165] and General Accident Fire and Life Assurance Corporation 
Limited v. Janmahomed Abdul Rahim [AIR (1941) PC 6] . In the first 
case the Privy Council observed that "the fixation of periods of 
limitation must always be to some extent arbitrary and may frequently 
result in hardship. But in construing such provisions equitable 
considerations are out of place, and the strict grammatical meaning of 
the words is the only safe guide". In the latter case it was observed that "a 
limitation Act ought to receive such a construction as the language in its 
plain meaning imports ... Great hardship may occasionally be caused by 
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statutes of limitation in cases of poverty, distress and ignorance of rights, 
yet the statutory rules must be enforced according to their ordinary 
meaning in these and in other like cases"." (pages 74-75)

25. Shri Deshmukh's other argument that since no period of limitation has 
been provided in section 37 of the Arbitration Act, as a result of which the neat 
division contained in the Limitation Act of different matters contained in suits, 
appeals and applications will somehow have to be destroyed, the word "appeals" 
has to be read into "applications" so that Article 137 of the Limitation Act could 
apply, is also rejected.

26. Even in the rare situation in which an appeal under section 37 of the 
Arbitration Act would be of a specified value less than three lakh rupees, resulting 
in Article 116 or 117 of the Limitation Act applying, the main object of the 
Arbitration Act requiring speedy resolution of disputes would be the most 
important principle to be applied when applications under section 5 of the 
Limitation Act are filed to condone delay beyond 90 days and/or 30 days 
depending upon whether Article 116(a) or 116(b) or 117 applies. As a matter of 
fact, given the timelines contained in sections 8, 9(2), 11(4), 11(13), 13(2)-(5), 
29A, 29B, 33(3)-(5) and 34(3) of the Arbitration Act, and the observations made 
in some of this Court's judgments, the object of speedy resolution of disputes 
would govern appeals covered by Articles 116 and 117 of the Limitation Act.

27.    This Court in Union of India v. Popular Construction Co., (2001) 8 SCC 
470, put it thus:

"14. Here the history and scheme of the 1996 Act support the conclusion 
that the time-limit prescribed under Section 34 to challenge an award is 
absolute and unextendible by court under Section 5 of the Limitation 
Act. The Arbitration and Conciliation Bill, 1995 which preceded the 
1996 Act stated as one of its main objectives the need "to minimise the 
supervisory role of courts in the arbitral process" [ Para 4(v) of the 
Statement of Objects and Reasons of the Arbitration and Conciliation 
Act, 1996] . This objective has found expression in Section 5 of the Act 
which prescribes the extent of judicial intervention in no uncertain 
terms:

"5.  Extent of judicial intervention.— Notwith-
standing anything contained in any other law for the 
time being in force, in matters governed by this Part, no 
judicial authority shall intervene except where so 
provided in this Part."

15. The "Part" referred to in Section 5 is Part I of the 1996 Act which 
deals with domestic arbitrations. Section 34 is contained in Part I and is 
therefore subject to the sweep of the prohibition contained in Section 5 
of the 1996 Act."

579I.L.R.[2021]M.P. Govt. of MH (Water Resources Deptt.) Vs. M/s Borse Bro. Eng. & Contractors P. Ltd.(SC)



28.  Likewise, in State of Goa v. Western Builders, (2006) 6 SCC 239, this 
Court, while stating that the provisions of section 14 of the Limitation Act would 
apply to applications filed under section 34 of the Arbitration Act, held:

"25. ... It is true that the Arbitration and Conciliation Act, 1996 intended 
to expedite commercial issues expeditiously. It is also clear in the 
Statement of Objects and Reasons that in order to recognise economic 
reforms the settlement of both domestic and international commercial 
disputes should be disposed of quickly so that the country's economic 
progress be expedited..."

29.    The judgment in Kandla Export Corpn (supra) also observed:

"27. The matter can be looked at from a slightly different angle. Given 
the objects of both the statutes, it is clear that arbitration itself is meant to 
be a speedy resolution of disputes between parties. Equally, 
enforcement of foreign awards should take place as soon as possible if 
India is to remain as an equal partner, commercially speaking, in the 
international community. In point of fact, the raison d'être for the 
enactment of the Commercial Courts Act is that commercial disputes 
involving high amounts of money should be speedily decided. Given the 
objects of both the enactments, if we were to provide an additional 
appeal, when Section 50 does away with an appeal so as to speedily 
enforce foreign awards, we would be turning the Arbitration Act and the 
Commercial Courts Act on their heads. Admittedly, if the amount 
contained in a foreign award to be enforced in India were less than Rs 1 
crore, and a Single Judge of a High Court were to enforce such award, no 
appeal would lie, in keeping with the object of speedy enforcement of 
foreign awards. However, if, in the same fact circumstance, a foreign 
award were to be for Rs 1 crore or more, if the appellants are correct, 
enforcement of such award would be further delayed by providing an 
appeal under Section 13(1) of the Commercial Courts Act. Any such 
interpretation would lead to absurdity, and would be directly contrary to 
the object sought to be achieved by the Commercial Courts Act viz. 
speedy resolution of disputes of a commercial nature involving a sum of 
Rs 1 crore and over. For this reason also, we feel that Section 13(1) of the 
Commercial Courts Act must be construed in accordance with the object 
sought to be achieved by the Act. Any construction of Section 13 of the 
Commercial Courts Act, which would lead to further delay, instead of an 
expeditious enforcement of a foreign award must, therefore, be 
eschewed. Even on applying the doctrine of harmonious construction of 
both statutes, it is clear that they are best harmonised by giving effect to 
the special statute i.e. the Arbitration Act, vis-a-vis the more general 
statute, namely, the Commercial Courts Act, being left to operate in 
spheres other than arbitration."
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30.  A recent judgment of this Court in ICOMM Tele Ltd. v. Punjab State Water 
Supply and Sewerage Board, (2019) 4 SCC 401, states:

25. Several judgments of this Court have also reiterated that the primary 
object of arbitration is to reach a final disposal of disputes in a speedy, 
effective, inexpensive and expeditious manner. Thus, in Centrotrade 
Minerals & Metal Inc. v. Hindustan Copper Ltd. [Centrotrade Minerals 
& Metal Inc. v. Hindustan Copper Ltd., (2017) 2 SCC 228 : (2017) 1 
SCC (Civ) 593] , this Court held: (SCC p. 250, para 39)

"39. In Union of India v. U.P. State Bridge Corpn. Ltd. 
[Union of India v. U.P. State Bridge Corpn. Ltd., (2015) 
2 SCC 52 : (2015) 1 SCC (Civ) 732] this Court accepted 
the view [ Indu Malhotra, O.P. Malhotra on the Law 
and Practice of Arbitration and Conciliation (3rd Edn., 
Thomson Reuters, 2014).] that the A&C Act has four 
foundational pillars and then observed in para 16 of the 
Report that: (SCC p. 64)

'16. First and paramount principle 
of the first pillar is 'fair, speedy 
and inexpensive trial by an Arbitral 
Tribunal'. Unnecessary delay or expense 
would frustrate the very purpose of 
arbitration.""

31. Thus, from the scheme of the Arbitration Act as well as the aforesaid 
judgments, condonation of delay under section 5 of the Limitation Act has to be 
seen in the context of the object of speedy resolution of disputes.

32. The bulk of appeals, however, to the appellate court under section 37 of 
the Arbitration Act, are governed by section 13 of the Commercial Courts Act. 
Sub-section (1A) of section 13 of the Commercial Courts Act provides the forum 
for appeals as well as the limitation period to be followed, section 13 of the 
Commercial Courts Act being a special law as compared with the Limitation Act 
which is a general law, which follows from a reading of section 29(2) of the 
Limitation Act. Section 13(1A) of the Commercial Courts Act lays down a period 
of limitation of 60 days uniformly for all appeals that are preferred under section 

1
37 of the Arbitration Act.

33. The vexed question which faces us is whether, first and foremost, the 
application of section 5 of the Limitation Act is excluded by the scheme of the 
Commercial Courts Act, as has been argued by Dr. George. The first important 
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thing to note is that section 13(1A) of the Commercial Courts Act does not contain 
any provision akin to section 34(3) of the Arbitration Act. Section 13(1A) of the 
Commercial Courts Act only provides for a limitation period of 60 days from the 
date of the judgment or order appealed against, without further going into whether 
delay beyond this period can or cannot be condoned.

34. It may also be pointed out that though the object of expeditious disposal of 
appeals is laid down in section 14 of the Commercial Courts Act, the language of 
section 14 makes it clear that the period of six months spoken of is directory and 
not mandatory. By way of contrast, section 16 of the Commercial Courts Act read 
with the Schedule thereof and the amendment made to Order VIII Rule 1 of the 
CPC, would make it clear that the defendant in a suit is given 30 days to file a 
written statement, which period cannot be extended beyond 120 days from the 
date of service of the summons; and on expiry of the said period, the defendant 
forfeits the right to file the written statement and the court cannot allow the written 
statement to be taken on record. This provision was enacted as a result of the 
judgment of this Court in Salem Advocate Bar Assn. (II) v. Union of India, (2005) 
6 SCC 344.

35.  In a recent judgment of this Court namely, SCG Contracts (India) (P) Ltd. 
v. K.S. Chamankar Infrastructure (P) Ltd., (2019) 12 SCC 210, a Division Bench 
of this Court referred to the aforesaid amendment and its hard and fast nature as 
follows:

"8. The Commercial Courts, Commercial Division and Commercial 
Appellate Division of High Courts Act, 2015 came into force on 23-10-
2015 bringing in their wake certain amendments to the Code of Civil 
Procedure. In Order 5 Rule 1, sub-rule (1), for the second proviso, the 
following proviso was substituted:

"Provided further that where the defendant fails to file 
the written statement within the said period of thirty 
days, he shall be allowed to file the written statement on 
such other day, as may be specified by the court, for 
reasons to be recorded in writing and on payment of 
such costs as the court deems fit, but which shall not be 
later than one hundred twenty days from the date of 
service of summons and on expiry of one hundred and 
twenty days from the date of service of summons, the 
defendant shall forfeit the right to file the written 
statement and the court shall not allow the written 
statement to be taken on record."

Equally, in Order 8 Rule 1, a new proviso was substituted as follows:

"Provided that where the defendant fails to file the 
written statement within the said period of thirty days, 
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he shall be allowed to file the written statement on such 
other day, as may be specified by the court, for reasons 
to be recorded in writing and on payment of such costs 
as the court deems fit, but which shall not be later than 
one hundred and twenty days from the date of service of 
summons and on expiry of one hundred and twenty 
days from the date of service of summons, the 
defendant shall forfeit the right to file the written 
statement and the court shall not allow the written 
statement to be taken on record."

This was re-emphasised by re-inserting yet another proviso in Order 8 Rule 10 CPC, 
which reads as under:

"10. Procedure when party fails to present written 
statement called for by court.—Where any party from 
whom a written statement is required under Rule 1 or 
Rule 9 fails to present the same within the time 
permitted or fixed by the court, as the case may be, the 
court shall pronounce judgment against him, or make 
such order in relation to the suit as it thinks fit and on the 
pronouncement of such judgment a decree shall be 
drawn up:

Provided further that no court shall make an order to 
extend the time provided under Rule 1 of this Order for 
filing of the written statement."

A perusal of these provisions would show that ordinarily a written 
statement is to be filed within a period of 30 days. However, grace period 
of a further 90 days is granted which the Court may employ for reasons 
to be recorded in writing and payment of such costs as it deems fit to 
allow such written statement to come on record. What is of great 
importance is the fact that beyond 120 days from the date of service of 
summons, the defendant shall forfeit the right to file the written 
statement and the Court shall not allow the written statement to be taken 
on record. This is further buttressed by the proviso in Order 8 Rule 10 
also adding that the court has no further power to extend the time beyond 
this period of 120 days.

9. In Bihar Rajya Bhumi Vikas Bank Samiti [State of Bihar v. Bihar 
Rajya Bhumi Vikas Bank Samiti, (2018) 9 SCC 472 : (2018) 4 SCC (Civ) 
387], a question was raised as to whether Section 34(5) of the Arbitration 
and Conciliation Act, 1996, inserted by Amending Act 3 of 2016 is 
mandatory or directory. In para 11 of the said judgment, this Court 
referred to Kailash v. Nanhku [Kailash v. Nanhku, (2005) 4 SCC 480], 
referring to the text of Order 8 Rule 1 as it stood pre the amendment 
made by the Commercial Courts Act. It also referred (in para 12) to 
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Salem Advocate Bar Assn. (2) v. Union of India [Salem Advocate Bar 
Assn. (2) v. Union of India, (2005) 6 SCC 344] , which, like the Kailash 
[Kailash v. Nanhku, (2005) 4 SCC 480] judgment, held that the mere 
expression "shall" in Order 8 Rule 1 would not make the provision 
mandatory. This Court then went on to discuss in para 17 of State v. N.S. 
Gnaneswaran [State v. N.S. Gnaneswaran, (2013) 3 SCC 594 : (2013) 3 
SCC (Cri) 235 : (2013) 1 SCC (L&S) 688] , in which Section 154(2) of 
the Code of Criminal Procedure was held to be directory inasmuch as no 
consequence was provided if the section was breached. In para 22 by 
way of contrast to Section 34, Section 29-A of the Arbitration Act was set 
out. This Court then noted in para 23 as under: (Bihar Rajya Bhumi Vikas 
Bank Samiti case [State of Bihar v. Bihar Rajya Bhumi Vikas Bank 
Samiti, (2018) 9 SCC 472 : (2018) 4 SCC (Civ) 387] , SCC p. 489)

"23. It will be seen from this provision that, unlike 
Sections 34(5) and (6), if an award is made beyond the 
stipulated or extended period contained in the section, 
the consequence of the mandate of the arbitrator being 
terminated is expressly provided. This provision is in 
stark contrast to Sections 34(5) and (6) where, as has 
been stated hereinabove, if the period for deciding the 
application under Section 34 has elapsed, no 
consequence is provided. This is one more indicator 
that the same Amendment Act, when it provided time 
periods in different situations, did so intending 
different consequences."

10.Several High Court judgments on the amended Order 8 Rule 1 have 
now held that given the consequence of non-filing of written statement, 
the amended provisions of the CPC will have to be held to be mandatory. 
See Oku Tech (P) Ltd. v. Sangeet Agarwal [Oku Tech (P) Ltd. v. Sangeet 
Agarwal, 2016 SCC OnLine Del 6601] by a learned Single Judge of the 
Delhi High Court dated 11-8-2016 in CS (OS) No. 3390 of 2015 as 
followed by several other judgments including a judgment of the Delhi 
High Court in Maja Cosmetics v. Oasis Commercial (P) Ltd. [Maja 
Cosmetics v. Oasis Commercial (P) Ltd., 2018 SCC OnLine Del 6698]

11. We are of the view that the view taken by the Delhi High Court in 
these judgments is correct in view of the fact that the consequence of 
forfeiting a right to file the written statement; non-extension of any 
further time; and the fact that the Court shall not allow the written 
statement to be taken on record all points to the fact that the earlier law 
on Order 8 Rule 1 on the filing of written statement under Order 8 Rule 1 
has now been set at naught."

36.  By way of contrast, there is no such provision contained in section 13 of 
the Commercial Courts Act. The judgment in Hongo (supra), strongly relied upon 
by Dr. George, is clearly distinguishable. In Hongo (supra), section 35-H of the 
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Central Excise Act provided for a period of 180 days for filing a reference 
application to the High Court. The scheme of the Central Excise Act was adverted 
to in paragraph 15 of the judgment, which reads as follows:

"15. We have already pointed out that in the case of appeal to the 
Commissioner, Section 35 provides 60 days' time and in addition to the 
same, the Commissioner has power to condone the delay up to 30 days, 
if sufficient cause is shown. Likewise, Section 35-B provides 90 days' 
time for filing appeal to the Appellate Tribunal and sub-section (5) 
therein enables the Appellate Tribunal to condone the delay irrespective 
of the number of days, if sufficient cause is shown. Likewise, Section 
35-EE which provides 90 days' time for filing revision by the Central 
Government and, proviso to the same enables the revisional authority to 
condone the delay for a further period of 90 days, if sufficient cause is 
shown, whereas in the case of appeal to the High Court under Section  
35-G and reference to the High Court under Section 35-H of the Act, 
total period of 180 days has been provided for availing the remedy of 
appeal and the reference. However, there is no further clause 
empowering the High Court to condone the delay after the period of 180 
days."

37.   The Court then went on to observe:

"33. Even otherwise, for filing an appeal to the Commissioner, and to 
the Appellate Tribunal as well as revision to the Central Government, the 
legislature has provided 60 days and 90 days respectively, on the other 
hand, for filing an appeal and reference to the High Court larger period 
of 180 days has been provided with to enable the Commissioner and the 
other party to avail the same. We are of the view that the legislature 
provided sufficient time, namely, 180 days for filing reference to the 
High Court which is more than the period prescribed for an appeal and 
revision.

34. Though, an argument was raised based on Section 29 of the 
Limitation Act, even assuming that Section 29(2) would be attracted, 
what we have to determine is whether the provisions of this section are 
expressly excluded in the case of reference to the High Court.

35. It was contended before us that the words "expressly excluded" 
would mean that there must be an express reference made in the special 
or local law to the specific provisions of the Limitation Act of which the 
operation is to be excluded. In this regard, we have to see the scheme of 
the special law which here in this case is the Central Excise Act. The 
nature of the remedy provided therein is such that the legislature 
intended it to be a complete code by itself which alone should govern the 
several matters provided by it. If, on an examination of the relevant 
provisions, it is clear that the provisions of the Limitation Act are 
necessarily excluded, then the benefits conferred therein cannot be 
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called in aid to supplement the provisions of the Act. In our considered 
view, that even in a case where the special law does not exclude the 
provisions of Sections 4 to 24 of the Limitation Act by an express 
reference, it would nonetheless be open to the court to examine whether 
and to what extent, the nature of those provisions or the nature of the 
subject-matter and scheme of the special law exclude their operation. In 
other words, the applicability of the provisions of the Limitation Act, 
therefore, is to be judged not from the terms of the Limitation Act but by 
the provisions of the Central Excise Act relating to filing of reference 
application to the High Court.

36. The scheme of the Central Excise Act, 1944 supports the conclusion 
that the time-limit prescribed under Section 35-H(1) to make a reference 
to the High Court is absolute and unextendable by a court under Section 
5 of the Limitation Act. It is well-settled law that it is the duty of the court 
to respect the legislative intent and by giving liberal interpretation, 
limitation cannot be extended by invoking the provisions of Section 5 of 
the Limitation Act."

38.  Unlike the scheme of the Central Excise Act relied upon in Hongo (supra), 
there are no other provisions in the Commercial Courts Act which provide for a 
period of limitation coupled with a condonation of delay provision which is either 
open-ended or capped. Also, the period of 180 days provided was one indicia 
which led the Court to exclude the application of section 5 of the Limitation Act, 
as it was double and triple the period provided for appeals under the other 
provisions of the same Act. Section 13(1A) of the Commercial Courts Act, by way 
of contrast, applies an intermediate period of 60 days for filing an appeal, that is, a 
period that is halfway between 30 days and 90 days provided by Articles 116 and 
117 of the Limitation Act.

39.    The other judgments relied  upon  by Dr.  George are all distinguishable in 
that they are judgments which deal with provisions that provide for a period of 
limitation and a period of condonation of delay beyond which delay cannot be 
condoned, such as section 125 of the Electricity Act. (See Suryachakra Power 
Corpn. Ltd. v. Electricity Deptt., (2016) 16 SCC 152 at paragraph 10; ONGC v. 
Gujarat Energy Transmission Corpn. Ltd., (2017) 5 SCC 42 at paragraphs 5-10).

40.  Section 21 of the Commercial Courts Act was also pressed into service 
stating that the non-obstante clause contained in the Commercial Courts Act 
would override other Acts, including the Limitation Act, as a result of which, the 
applicability of section 5 thereof would be excluded. This argument has been 
addressed in the context of the IBC in B.K. Educational Services (P) Ltd. v. Parag 
Gupta & Associates, (2019) 11 SCC 633, as follows:

"41. Shri Dholakia argued that the Code being complete in itself, an 
intruder such as the Limitation Act must be shut out also by application 
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of Section 238 of the Code which provides that, "notwithstanding 
anything inconsistent therewith contained in any other law for the time 
being in force", the provisions of the Code would override such laws. In 
fact, Section 60(6) of the Code specifically states as follows:

"60.  Adjudicating  authority  for corporate 
persons.—(1)-(5)  *  *  * 

(6) Notwithstanding anything contained in the 
Limitation Act, 1963 (36 of 1963) or in any other law 
for the time being in force, in computing the period of 
limitation specified for any suit or application by or 
against a corporate debtor for which an order of 
moratorium has been made under this Part, the period 
during which such moratorium is in place shall be 
excluded."

This provision would have been wholly unnecessary if the Limitation 
Act was otherwise excluded either by reason of the Code being complete 
in itself or by virtue of Section 238 of the Code. Both, Section 433 of the 
Companies Act as well as Section 238-A of the Code, apply the 
provisions of the Limitation Act "as far as may be". Obviously, 
therefore, where periods of limitation have been laid down in the Code, 
these periods will apply notwithstanding anything to the contrary 
contained in the Limitation Act. From this, it does not follow that the 
baby must be thrown out with the bathwater. This argument, therefore, 
must also be rejected."

41. For all these reasons we reject the argument made by Shri George that the 
application of section 5 of the Limitation Act is excluded given the scheme of 
Commercial Courts Act.

42. The next important argument that needs to be addressed is as to whether 
the hard and fast rule applied by this Court in N.V. International (supra) is correct 
in law. Firstly, as has correctly been argued by Shri Shroti, N.V. International 
(supra) does not notice the provisions of the Commercial Courts Act at all and can 
be said to be per incuriam on this count. Secondly, it is also correct to note that the 
period of 90 days plus 30 days and not thereafter mentioned in section 34(3) of the 
Arbitration Act cannot now apply, the limitation period for filing of appeals under 
the Commercial Courts Act being 60 days and not 90 days. Thirdly, the argument 
that absent a provision curtailing the condonation of delay beyond the period 
provided in section 13 of the Commercial Courts Act would also make it clear that 
any such bodily lifting of the last part of section 34(3) into section 37 of the 
Arbitration Act would also be unwarranted. We cannot accept Shri Navare's 
argument that this is a mere casus omissus which can be filled in by the Court.
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43.  The difference between interpretation and legislation is sometimes a fine 
one, as it has repeatedly been held that judges do not merely interpret the law but 
also create law. In Eera v. State (NCT of Delhi), (2017) 15 SCC 133, this Court was 
faced with the interpretation of section 2(1)(d) of the Protection of Children from 
Sexual Offences Act, 2012. This provision reads as follows:

"(2)(1)(d) "child" means any person below the age of eighteen 
years;"

44.    The argument made before the Court was that the age of 18 years did not 
only refer to physical age, but could also refer to the mental age of the "child" as 
defined. This Court was therefore faced with the difficulty between interpreting 
the law as it stands, and legislating. The concurring judgment of Nariman, J. put it 
thus:

"103. Having read the erudite judgment of my learned Brother, and 
agreeing fully with him on the conclusion reached, given the importance 
of the Montesquiean separation of powers doctrine where the judiciary 
should not transgress from the field of judicial law-making into the field 
of legislative law-making, I have felt it necessary to add a few words of 
my own.

104. Mr Sanjay R. Hegde, the learned Amicus Curiae, has argued 
before us that the interpretation of Section 2(1)(d) of the Protection of 
Children from Sexual Offences Act, 2012 cannot include "mental" age 
as such an interpretation would be beyond the "Lakshman Rekha" — 
that is, it is no part of this Court's function to add to or amend the law as it 
stands. This Court's function is limited to interpreting the law as it 
stands, and this being the case, he has exhorted us not to go against the 
plain literal meaning of the statute.

105. Since Mr Hegde's argument raises the constitutional spectre of 
separation of powers, let it first be admitted that under our constitutional 
scheme, Judges only declare the law; it is for the legislatures to make the 
law. This much at least is clear on a conjoint reading of Articles 141 and 
245 of the Constitution of India, which are set out hereinbelow:

"141. Law declared by Supreme Court to be binding 
on all courts.—The law declared by the Supreme 
Court shall be binding on all courts within the territory 
of India.

***

245. Extent of laws made by Parliament and by the 
legislatures of States.—(1) Subject to the provisions of 
this Constitution, Parliament may make laws for the 
whole or any part of the territory of India, and the 
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legislature of a State may make laws for the whole or 
any part of the State. 

(2) No law made by Parliament shall be deemed to be 
invalid on the ground that it would have extra-territorial 
operation."

(emphasis supplied)

106. That the legislature cannot "declare" law is embedded in Anglo-
Saxon jurisprudence. Bills of attainder, which used to be passed by 
Parliament in England, have never been passed from the 18th century 
onwards. A legislative judgment is anathema. As early as 1789, the US 
Constitution expressly outlawed bills of attainder vide Article I Section 
9(3). This being the case with the legislature, the counter-argument is 
that the Judiciary equally cannot "make" but can only "declare" law. 
While declaring the law, can Judges make law as well?..."

45.  The concurring judgment went on to state:

"127. It is thus clear on a reading of English, US, Australian and our own 
Supreme Court judgments that the "Lakshman Rekha" has in fact been 
extended to move away from the strictly literal rule of interpretation 
back to the rule of the old English case of Heydon [Heydon case, (1584) 
3 Co Rep 7a : 76 ER 637] , where the Court must have recourse to the 
purpose, object, text and context of a particular provision before arriving 
at a judicial result. In fact, the wheel has turned full circle. It started out 
by the rule as stated in 1584 in Heydon case [Heydon case, (1584) 3 Co 
Rep 7a : 76 ER 637] , which was then waylaid by the literal interpretation 
rule laid down by the Privy Council and the House of Lords in the mid-
1800s, and has come back to restate the rule somewhat in terms of what 
was most felicitously put over 400 years ago in Heydon case [Heydon 
case, (1584) 3 Co Rep 7a : 76 ER 637] ."

"139. A reading of the Act as a whole in the light of the Statement of 
Objects and Reasons thus makes it clear that the intention of the 
legislator was to focus on children, as commonly understood i.e. persons 
who are physically under the age of 18 years. The golden rule in 
determining whether the judiciary has crossed the Lakshman Rekha in 
the guise of interpreting a statute is really whether a Judge has only 
ironed out the creases that he found in a statute in the light of its object, or 
whether he has altered the material of which the Act is woven. In short, 
the difference is the well-known philosophical difference between "is" 
and "ought". Does the Judge put himself in the place of the legislator and 
ask himself whether the legislator intended a certain result, or does he 
state that this must have been the intent of the legislator and infuse what 
he thinks should have been done had he been the legislator. If the latter, it 
is clear that the Judge then would add something more than what there is 
in the statute by way of a supposed intention of the legislator and would 
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go beyond creative interpretation of legislation to legislating itself. It is 
at this point that the Judge crosses the Lakshman Rekha and becomes a 
legislator, stating what the law ought to be instead of what the law is."

46.  Ultimately, the judgment concluded:

"146. A reading of the Objects and Reasons of the aforesaid Act 
together with the provisions contained therein would show that 
whatever is the physical age of the person affected, such person 
would be a "person with disability" who would be governed by the 
provisions of the said Act. Conspicuous by its absence is the 
reference to any age when it comes to protecting persons with 
disabilities under the said Act.

147. Thus, it is clear that viewed with the lens of the legislator, we 
would be doing violence both to the intent and the language of 
Parliament if we were to read the word "mental" into Section 
2(1)(d) of the 2012 Act. Given the fact that it is a beneficial/penal 
legislation, we as Judges can extend it only as far as Parliament 
intended and no further. I am in agreement, therefore, with the 
judgment of my learned Brother, including the directions given by 
him."

47. Given the 'lakshman rekha' laid down in this judgment, it is a little 
difficult to appreciate how a cap can be judicially engrafted onto a statutory 
provision which then bars condonation of delay by even one day beyond the cap 
so engrafted.

48. Shri George, however, relied upon the judgments of this Court in Chandi 
Prasad v. Jagdish Prasad, (2004) 8 SCC 724 (at paragraph 22) and D. Purushotama 
Reddy v. K. Sateesh, (2008) 8 SCC 505 (at paragraph 11), to support the reasoning 
contained in Varindera Constructions (supra) and N.V. International (supra). He 
relied strongly upon paragraph 11 of the judgment in D. Purushotama Reddy v. K. 
Sateesh, (2008) 8 SCC 505, which reads as follows:

"11. We have noticed hereinbefore that whereas the judgment of 
conviction and sentence was passed on 15-12-2005, the suit was 
decreed by the civil court on 23-1-2006. Deposit of a sum of Rs 
2,00,000 by the appellants in favour of the respondent herein, was 
directed by the criminal court. Such an order should have been 
taken into consideration by the trial court. An appeal from a 
decree, furthermore, is a continuation of suit. The limitation of 
power on a civil court should also be borne in mind by the 
appellate court. Was any duty cast upon the civil court to consider 
the amount of compensation deposited in terms of Section 357 of 
the Code is the question."
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49.  From this paragraph, what was sought to be argued was that the limitation 
of power on a civil court at the initial stage can be read as a limitation onto the 
appellate court, as was done in the aforesaid judgments. We are afraid that we are 
unable to agree. This sentence was in the context of a decree passed in a civil suit 
for a sum of rupees 3.09 lakh with interest, without taking into consideration the 
fact that an amount of rupees 2.10 lakh had already been deposited by the 
appellant in criminal proceedings. The Court relied upon section 357(5) of the 
Code of Criminal Procedure, 1973 to hold that "the court" shall take into account 
any sum paid or recovered as compensation at the time of awarding compensation 
in any subsequent civil suit relating to the same matter. "The court" would 
obviously include an appellate court as well. It was only in this context that the 
aforesaid observation of limitation of power on a civil court being "borne in mind" 
by the appellate court, was made.

50. Shri George's reliance upon the judgment of this Court in P. Radha Bai v. 
P. Ashok Kumar, (2019) 13 SCC 445 (at paragraphs 36.2-36.3) on the doctrine of 
unbreakability when applied to section 34(3) of the Arbitration Act, also does not 
carry the matter much further, as the question is whether this doctrine can be 
bodily lifted and engrafted onto an appeal provision that has no cut-off point 
beyond which delay cannot be condoned.

For all these reasons, given the illuminating arguments made in these 
appeals, we are of the view that N.V. International (supra) has been wrongly 
decided and is therefore overruled.

51. However, the matter does not end here. The question still arises as to the 
application of section 5 of the Limitation Act to appeals which are governed by a 
uniform 60-day period of limitation. At one extreme, we have the judgment in 
N.V. International (supra) which does not allow condonation of delay beyond 30 
days, and at the other extreme, we have an open-ended provision in which any 
amount of delay can be condoned, provided sufficient cause is shown. It is 
between these two extremes that we have to steer a middle course.

52.  One judicial tool with which to steer this course is contained in the latin 
maxim ut res magis valeat quam pereat. This maxim was fleshed out in CIT v. 

2Hindustan Bulk Carriers, (2003) 3 SCC 57 as follows:

"14. A construction which reduces the statute to a futility has to be 
avoided. A statute or any enacting provision therein must be so 
construed as to make it effective and operative on the principle 
expressed in the maxim ut res magis valeat quam pereat i.e. a liberal 
construction should be put upon written instruments, so as to uphold 
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them, if possible, and carry into effect the intention of the parties. [See 
Broom's Legal Maxims (10th Edn.), p. 361, Craies on Statutes (7th 
Edn.), p. 95 and Maxwell on Statutes (11th Edn.), p. 221.]

15. A statute is designed to be workable and the interpretation 
thereof by a court should be to secure that object unless crucial omission 
or clear direction makes that end unattainable. (See Whitney v. IRC 
[1926 AC 37 : 10 Tax Cas 88 : 95 LJKB 165 : 134 LT 98 (HL)] , AC at 
p. 52 referred to in CIT v. S. Teja Singh [AIR 1959 SC 352 : (1959) 35 
ITR 408] and Gursahai Saigal v. CIT [AIR 1963 SC 1062 : (1963) 48 
ITR 1] .)

16. The courts will have to reject that construction which will defeat 
the plain intention of the legislature even though there may be some 
inexactitude in the language used. (See Salmon v. Duncombe [(1886) 11 
AC 627 : 55 LJPC 69 : 55 LT 446 (PC)] AC at p. 634, Curtis v. Stovin 
[(1889) 22 QBD 513 : 58 LJQB 174 : 60 LT 772 (CA)] referred to in 
S. Teja Singh case [AIR 1959 SC 352 : (1959) 35 ITR 408].)

17. If the choice is between two interpretations, the narrower of 
which would fail to achieve the manifest purpose of the legislation, we 
should avoid a construction which would reduce the legislation to 
futility, and should rather accept the bolder construction, based on the 
view that Parliament would legislate only for the purpose of bringing 
about an effective result. (See Nokes v. Doncaster Amalgamated 
Collieries [(1940) 3 All ER 549 : 1940 AC 1014 : 109 LJKB 865 : 163 LT 
343 (HL)] referred to in Pye v. Minister for Lands for NSW [(1954) 3 All 
ER 514 : (1954) 1 WLR 1410 (PC)] .) The principles indicated in the said 
cases were reiterated by this Court in Mohan Kumar Singhania v. Union 
of India [1992 Supp (1) SCC 594 : 1992 SCC (L&S) 455 : (1992) 19 ATC 
881 : AIR 1992 SC 1] .

18. The statute must be read as a whole and one provision of the Act 
should be construed with reference to other provisions in the same Act so 
as to make a consistent enactment of the whole statute.

19. The court must ascertain the intention of the legislature by 
directing its attention not merely to the clauses to be construed but to the 
entire statute; it must compare the clause with other parts of the law and 
the setting in which the clause to be interpreted occurs. (See R.S. 
Raghunath v. State of Karnataka [(1992) 1 SCC 335 : 1992 SCC (L&S) 
286 : (1992) 19 ATC 507 : AIR 1992 SC 81] .) Such a construction has 
the merit of avoiding any inconsistency or repugnancy either within a 
section or between two different sections or provisions of the same 
statute. It is the duty of the court to avoid a head-on clash between two 
sections of the same Act. (See Sultana Begum v. Prem Chand Jain 
[(1997) 1 SCC 373 : AIR 1997 SC 1006] .)
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20.   Whenever it is possible to do so, it must be done to construe the 
provisions which appear to conflict so that they harmonise. It should not 
be lightly assumed that Parliament had given with one hand what it took 
away with the other.

21.  The provisions of one section of the statute cannot be used to 
defeat those of another unless it is impossible to effect reconciliation 
between them. Thus a construction that reduces one of the provisions to 
a "useless lumber" or "dead letter" is not a harmonised construction. To 
harmonise is not to destroy."

53. Reading the Arbitration Act and the Commercial Courts Act as a whole, it 
is clear that when section 37 of the Arbitration Act is read with either Article 116 or 
117 of the Limitation Act or section 13(1A) of the Commercial Courts Act, the 
object and context provided by the aforesaid statutes, read as a whole, is the 
speedy disposal of appeals filed under section 37 of the Arbitration Act. To read 
section 5 of the Limitation Act consistently with the aforesaid object, it is 
necessary to discover as to what the expression "sufficient cause" means in the 
context of condoning delay in filing appeals under section 37 of the Arbitration 
Act.

54. The expression "sufficient cause" contained in section 5 of the Limitation 
Act is elastic enough to yield different results depending upon the object and 
context of a statute. Thus, in Ajmer Kaur v. State of Punjab, (2004) 7 SCC 381, this 
Court, in the context of section 11(5) of the Punjab Land Reforms Act, 1972, held 
as follows:

"10. Permitting an application under Section 11(5) to be moved at any 
time would have disastrous consequences. The State Government in 
which the land vests on being declared as surplus, will not be able to 
utilise the same. The State Government cannot be made to wait 
indefinitely before putting the land to use. Where the land is utilised by 
the State Government, a consequence of the order passed subsequently 
could be of divesting it of the land. Taking the facts of the present case by 
way of an illustration, it would mean that the land which stood mutated 
in the State Government in 1982 and which was allotted by the State 
Government to third parties in 1983, would as a result of reopening the 
settled position, lead to third parties being asked to restore back the land 
to the State Government and the State Government in turn would have to 
be divested of the land. The land will in turn be restored to the 
landowner. This will be the result of the land being declared by the 
Collector as not surplus with the landowner. The effect of permitting 
such a situation will be that the land will remain in a situation of flux. 
There will be no finality. The very purpose of the legislation will be 
defeated. The allottee will not be able to utilise the land for fear of being 
divested in the event of deaths and births in the family of the landowners. 
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Deaths and births are events which are bound to occur. Therefore, it is 
reasonable to read a time-limit in sub-section (5) of Section 11. The 
concept of reasonable time in the given facts would be most appropriate. 
An application must be moved within a reasonable time. The facts of the 
present case demonstrate that redetermination under sub-section (5) of 
Section 11 almost 5 years after the death of Kartar Kaur and more than 6 
years after the order of the Collector declaring the land as surplus had 
become final, has resulted in grave injustice besides defeating the object 
of the legislation which was envisaged as a socially beneficial piece of 
legislation. Thus we hold that the application for redetermination filed 
by Daya Singh under sub-section (5) of Section 11 of the Act on 21-6-
1985 was liable to be dismissed on the ground of inordinate delay and 
the Collector was wrong in reopening the issue declaring the land as not 
surplus in the hands of  Daya Singh and Kartar Kaur.

11. The above reasoning is in consonance with the provision in sub-
section (7) of Section 11 of the Act. Sub-section (7) uses the words 
"where succession has opened after the surplus area or any part thereof 
has been determined by the Collector ....".The words "determined by the 
Collector" would mean that the order of the Collector has attained 
finality. The provisions regarding appeals, etc. contained in Sections 80-
82 of the Punjab Tenancy Act, 1887, as made applicable to proceedings 
under the Punjab Land Reforms Act, 1972, show that the maximum 
period of limitation in case of appeal or review is ninety days. The appeal 
against the final order of the Collector dated 30-9-1976 whereby 3.12 
hectares of land had been declared as surplus was dismissed on 27-3-
1979. The order was allowed to become final as it was not challenged 
any further. Thus the determination by the Collector became final on 27-
3-1979. The same could not be reopened after a lapse of more than 6 
years by order dated 23-7-1985. The subsequent proceedings before the 
Revenue Authorities did not lie. The order dated 23-7-1985 is non est. 
All the subsequent proceedings therefore fall through. The issue could 
not have been reopened." 
(emphasis supplied)

55.  Nearer home, in Brahampal v. National Insurance Company, 2020 SCC 
OnLine SC 1053, this Court specifically referred to the difference between a delay 
in filing commercial claims under the Arbitration Act or the Commercial Courts 
Act and claims under the Motor Vehicles Act, 1988, as follows:

"16. This Court has firstly held that purpose of conferment of such 
power must be examined for the determination of the scope of such 
discretion conferred upon the court. [refer to Bhaiya Punjalal 
Bhagwandin v. Dave Bhagwatprasad Prabhuprasad, AIR 1963 SC 120; 
Shri Prakash Chand Agarwal v. Hindustan Steel Ltd., (1970) 2 SCC 
806]. Our analysis of the purpose of the Act suggests that such 

594 I.L.R.[2021]M.P.Govt. of MH (Water Resources Deptt.) Vs. M/s Borse Bro. Eng. & Contractors P. Ltd.(SC)



discretionary power is conferred upon the Courts, to enforce the rights of 
the victims and their dependents. The legislature intended that Courts 
must have such power so as to ensure that substantive justice is not 
trumped by technicalities.
(emphasis supplied)

"22. Therefore, the aforesaid provision being a beneficial legislation, 
must be given liberal interpretation to serve its object. Keeping in view 
the substantive rights of the parties, undue emphasis should not be given 
to technicalities. In such cases delay in filing and refiling cannot be 
viewed strictly, as compared to commercial claims under the Arbitration 
and Concilliation Act, 1996 or the Commercial Courts Act, 2015. In P. 
Radha Bai v. P. Ashok Kumar, (2019) 13 SCC 445, wherein this Court 
while interpreting Section 34 of the Arbitration Act, held that the right to 
object to an award itself is substantively bound with the limitation period 
prescribed therein and the same cannot merely a procedural 
prescription. In effect the Court held that a complete petition, has to be 
filed within the time prescribed under Section 34 of the Arbitration Act 
and 'not thereafter'. The Court while coming to the aforesaid conclusion, 
reasoned as under:

"36.1 First, the purpose of the Arbitration Act was to 
provide for a speedy dispute resolution process. The 
Statement of Objects and Reasons reveal that the 
legislative intent of enacting the Arbitration Act was to 
provide parties with an efficient alternative dispute 
resolution system which gives litigants an expedited 
resolution of disputes while reducing the burden on the 
courts. Article 34(3) reflects this intent when it defines 
the commencement and concluding period for 
challenging an award. This Court in Popular 
Construction case [Union of India v. Popular 
Construction Co., (2001) 8 SCC 470] highlighted the 
importance of the fixed periods under the 
Arbitration Act. We may also add that the finality is 
a fundamental principle enshrined under the 
Arbitration Act and a definitive time-limit for 
challenging an award is necessary for ensuring 
finality. If Section 17 were to be applied, an award can 
be challenged even after 120 days. This would defeat 
the Arbitration Act's objective of speedy resolution of 
disputes. The finality of award would also be in a limbo 
as a party can challenge an award even after the 120 day 
period." 

(emphasis in original)
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"23. Coming back to the Motor Vehicles Act, the legislative intent is to 
provide appropriate compensation for the victims and to protect their 
substantive rights, in pursuit of the same, the interpretation should not be 
as strict as commercial claims as elucidated above.

24. Undoubtedly, the statute has granted the Courts with discretionary 
powers to condone the delay, however at the same time it also places an 
obligation upon the party to justify that he was prevented from abiding 
by the same due to the existence of "sufficient cause". Although there 
exists no strait jacket formula for the Courts to condone delay, but the 
Courts must not only take into consideration the entire facts and 
circumstances of case but also the conduct of the parties. The concept of 
reasonableness dictates that, the Courts even while taking a liberal 
approach must weigh in the rights and obligations of both the parties. 
When a right has accrued in favour of one party due to gross negligence 
and lackadaisical attitude of the other, this Court shall refrain from 
exercising the aforesaid discretionary relief.

25. Taking into consideration the facts and circumstances of the present 
case, we are of the opinion that the delay of 45 days has been properly 
explained by the appellants, which was on account of illness of the wife 
of Appellant No. 1. It was not appropriate on the part of the High Court to 
dismiss the appeal merely on the ground of delay of short duration, 
particularly in matters involving death in motor accident claims. 
Moreover, in the present case no mala fide can be imputable against the 
appellants for filing the appeal after the expiry of ninety days. Therefore, 
we are of the opinion that the strict approach taken in the impugned order 
is hyper-technical and cannot be sustained in the eyes of law." 

(emphasis supplied)

56.  Given the object sought to be achieved under both the Arbitration Act and 
the Commercial Courts Act, that is, the speedy resolution of disputes, the 
expression "sufficient cause" is not elastic enough to cover long delays beyond 
the period provided by the appeal provision itself. Besides, the expression 
"sufficient cause" is not itself a loose panacea for the ill of pressing negligent and 
stale claims. This Court, in Basawaraj v. Land Acquisition Officer, (2013) 14 SCC 
81, has held:

"9. Sufficient cause is the cause for which the defendant could not be 
blamed for his absence. The meaning of the word "sufficient" is 
"adequate" or "enough", inasmuch as may be necessary to answer the 
purpose intended. Therefore, the word "sufficient" embraces no more 
than that which provides a platitude, which when the act done suffices to 
accomplish the purpose intended in the facts and circumstances existing 
in a case, duly examined from the viewpoint of a reasonable standard of 
a cautious man. In this context, "sufficient cause" means that the party 
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should not have acted in a negligent manner or there was a want of bona 
fide on its part in view of the facts and circumstances of a case or it 
cannot be alleged that the party has "not acted diligently" or "remained 
inactive". However, the facts and circumstances of each case must 
afford sufficient ground to enable the court concerned to exercise 
discretion for the reason that whenever the court exercises discretion, it 
has to be exercised judiciously. The applicant must satisfy the court that 
he was prevented by any "sufficient cause" from prosecuting his case, 
and unless a satisfactory explanation is furnished, the court should not 
allow the application for condonation of delay. The court has to examine 
whether the mistake is bona fide or was merely a device to cover an 
ulterior purpose. (See Manindra Land and Building Corpn. Ltd. v. 
Bhutnath Banerjee [AIR 1964 SC 1336] , Mata Din v. A. Narayanan 
[(1969) 2 SCC 770 : AIR 1970 SC 1953] , Parimal v. Veena [(2011) 3 
SCC 545 : (2011) 2 SCC (Civ) 1 : AIR 2011 SC 1150] and Maniben 
Devraj Shah v. Municipal Corpn. of Brihan Mumbai [(2012) 5 SCC 157 
: (2012) 3 SCC (Civ) 24 : AIR 2012 SC 1629] .)

10. In Arjun Singh v. Mohindra Kumar [AIR 1964 SC 993] this Court 
explained the difference between a "good cause" and a "sufficient cause" 
and observed that every "sufficient cause" is a good cause and vice 
versa. However, if any difference exists it can only be that the 
requirement of good cause is complied with on a lesser degree of proof 
than that of "sufficient cause".

11. The expression "sufficient cause" should be given a liberal 
interpretation to ensure that substantial justice is done, but only so long 
as negligence, inaction or lack of bona fides cannot be imputed to the 
party concerned, whether or not sufficient cause has been furnished, can 
be decided on the facts of a particular case and no straitjacket formula is 
possible. (Vide Madanlal v. Shyamlal [(2002) 1 SCC 535 : AIR 2002 SC 
100] and Ram Nath Sao v. Gobardhan Sao [(2002) 3 SCC 195 : AIR 
2002 SC 1201] .)

12. It is a settled legal proposition that law of limitation may harshly 
affect a particular party but it has to be applied with all its rigour when 
the statute so prescribes. The court has no power to extend the period of 
limitation on equitable grounds. "A result flowing from a statutory 
provision is never an evil. A court has no power to ignore that provision 
to relieve what it considers a distress resulting from its operation." The 
statutory provision may cause hardship or inconvenience to a particular 
party but the court has no choice but to enforce it giving full effect to the 
same. The legal maxim dura lex sed lex which means "the law is hard but 
it is the law", stands attracted in such a situation. It has consistently been 
held that, "inconvenience is not" a decisive factor to be considered while 
interpreting a statute.
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13. The statute of limitation is founded on public policy, its aim being to 
secure peace in the community, to suppress fraud and perjury, to quicken 
diligence and to prevent oppression. It seeks to bury all acts of the past 
which have not been agitated unexplainably and have from lapse of time 
become stale. According to Halsbury's Laws of England, Vol. 28, p. 266:

"605. Policy of the Limitation Acts.—The courts have 
expressed at least three differing reasons supporting the 
existence of statutes of limitations namely, (1) that long 
dormant claims have more of cruelty than justice in 
them, (2) that a defendant might have lost the evidence 
to disprove a stale claim, and (3) that persons with good 
causes of actions should pursue them with reasonable 
diligence."

An unlimited limitation would lead to a sense of insecurity and 
uncertainty, and therefore, limitation prevents disturbance or 
deprivation of what may have been acquired in equity and justice by 
long enjoyment or what may have been lost by a party's own inaction, 
negligence or laches. (See Popat and Kotecha Property v. SBI Staff 
Assn. [(2005) 7 SCC 510] , Rajender Singh v. Santa Singh [(1973) 2 SCC 
705 : AIR 1973 SC 2537] and Pundlik Jalam Patil v. Jalgaon Medium 
Project [(2008) 17 SCC 448 : (2009) 5 SCC (Civ) 907] .)

14. In P. Ramachandra Rao v. State of Karnataka [(2002) 4 SCC 578 : 
2002 SCC (Cri) 830 : AIR 2002 SC 1856] this Court held that judicially 
engrafting principles of limitation amounts to legislating and would fly 
in the face of law laid down by the Constitution Bench in Abdul Rehman 
Antulay v. R.S. Nayak [(1992) 1 SCC 225 : 1992 SCC (Cri) 93 : AIR 
1992 SC 1701] .

15. The law on the issue can be summarised to the effect that where a 
case has been presented in the court beyond limitation, the applicant has 
to explain the court as to what was the "sufficient cause" which means an 
adequate and enough reason which prevented him to approach the court 
within limitation. In case a party is found to be negligent, or for want of 
bona fide on his part in the facts and circumstances of the case, or found 
to have not acted diligently or remained inactive, there cannot be a 
justified ground to condone the delay. No court could be justified in 
condoning such an inordinate delay by imposing any condition 
whatsoever. The application is to be decided only within the parameters 
laid down by this Court in regard to the condonation of delay. In case 
there was no sufficient cause to prevent a litigant to approach the court 
on time condoning the delay without any justification, putting any 
condition whatsoever, amounts to passing an order in violation of the 
statutory provisions and it tantamounts to showing utter disregard to the 
legislature." 
(emphasis supplied)
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57.  Likewise, merely because the government is involved, a different 
yardstick for condonation of delay cannot be laid down. This was felicitously 
stated in Postmaster General v. Living Media India Ltd., (2012) 3 SCC 563 
["Postmaster General"], as follows:

"27. It is not in dispute that the person(s) concerned were well aware or 
conversant with the issues involved including the prescribed period of 
limitation for taking up the matter by way of filing a special leave 
petition in this Court. They cannot claim that they have a separate period 
of limitation when the Department was possessed with competent 
persons familiar with court proceedings. In the absence of plausible and 
acceptable explanation, we are posing a question why the delay is to be 
condoned mechanically merely because the Government or a wing of 
the Government is a party before us.

28. Though we are conscious of the fact that in a matter of condonation 
of delay when there was no gross negligence or deliberate inaction or 
lack of bona fides, a liberal concession has to be adopted to advance 
substantial justice, we are of the view that in the facts and circumstances, 
the Department cannot take advantage of various earlier decisions. The 
claim on account of impersonal machinery and inherited bureaucratic 
methodology of making several notes cannot be accepted in view of the 
modern technologies being used and available. The law of limitation 
undoubtedly binds everybody, including the Government.

29. In our view, it is the right time to inform all the government bodies, 
their agencies and instrumentalities that unless they have reasonable and 
acceptable explanation for the delay and there was bona fide effort, there 
is no need to accept the usual explanation that the file was kept pending 
for several months/years due to considerable degree of procedural red 
tape in the process. The government departments are under a special 
obligation to ensure that they perform their duties with diligence and 
commitment. Condonation of delay is an exception and should not be 
used as an anticipated benefit for the government departments. The law 
shelters everyone under the same light and should not be swirled for the 
benefit of a few."

58.  The decision in Postmaster General (supra) has been followed in the following 
subsequent judgments of this Court:

i) State of Rajasthan v. Bal Kishan Mathur, (2014) 1 SCC 592 at paragraphs 
8-8.2;

ii) State of U.P. v. Amar Nath Yadav, (2014) 2 SCC 422 at paragraphs 2-3;

iii) State of T.N. v. N. Suresh Rajan, (2014) 11 SCC 709 at paragraphs 11-13; 
and

iv) State of M.P. v. Bherulal, (2020) 10 SCC 654 at paragraphs 3-4. 
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59.   In a recent judgment, namely, State of M.P. v. Chaitram Maywade, (2020) 
10 SCC 667, this Court referred to Postmaster General (supra), and held as 
follows:

"1. The State of Madhya Pradesh continues to do the same thing again 
and again and the conduct seems to be incorrigible. The special leave 
petition has been filed after a delay of 588 days. We had an occasion to 
deal with such inordinately delayed filing of the appeal by the State of 
Madhya Pradesh in State of M.P. v. Bherulal [State of M.P. v. Bherulal, 
(2020) 10 SCC 654] in terms of our order dated 15-10-2020.

2. We have penned down a detailed order in that case and we see no 
purpose in repeating the same reasoning again except to record what are 
stated to be the facts on which the delay is sought to be condoned. On 5-
1-2019, it is stated that the Government Advocate was approached in 
respect of the judgment delivered on 13-11-2018 [Chaitram Maywade v. 
State of M.P., 2018 SCC OnLine HP 1632] and the Law Department 
permitted filing of the SLP against the impugned order on 26-5-2020. 
Thus, the Law Department took almost about 17 months' time to decide 
whether the SLP had to be filed or not. What greater certificate of 
incompetence would there be for the Legal Department! 

3. We consider it appropriate to direct the Chief Secretary of the State of 
Madhya Pradesh to look into the aspect of revamping the Legal 
Department as it appears that the Department is unable to file appeals 
within any reasonable period of time much less within limitation. These 
kinds of excuses, as already recorded in the aforesaid order, are no more 
admissible in view of the judgment in Postmaster General v. Living 
Media (India) Ltd. [Postmaster General v. Living Media (India) Ltd., 
(2012) 3 SCC 563 : (2012) 2 SCC (Civ) 327 : (2012) 2 SCC (Cri) 580 : 
(2012) 1 SCC (L&S) 649]

4. We have also expressed our concern that these kinds of the cases are 
only "certificate cases" to obtain a certificate of dismissal from the 
Supreme Court to put a quietus to the issue. The object is to save the skin 
of officers who may be in default. We have also recorded the irony of the 
situation where no action is taken against the officers who sit on these 
files and do nothing.

5. Looking to the period of delay and the casual manner in which the 
application has been worded, the wastage of judicial time involved, we 
impose costs on the petitioner State of Rs 35,000 to be deposited with the 
Mediation and Conciliation Project Committee. The amount be 
deposited within four weeks. The amount be recovered from the 
officer(s) responsible for the delay in filing and sitting on the files and 
certificate of recovery of the said amount be also filed in this Court 
within the said period of time. We have put to Deputy Advocate General 

600 I.L.R.[2021]M.P.Govt. of MH (Water Resources Deptt.) Vs. M/s Borse Bro. Eng. & Contractors P. Ltd.(SC)



to caution that for any successive matters of this kind the costs will keep 
on going up."

60.  Also, it must be remembered that merely because sufficient cause has 
been made out in the facts of a given case, there is no right in the appellant to have 
delay condoned. This was felicitously put in Ramlal v. Rewa Coalfields Ltd., 
(1962) 2 SCR 762 as follows:

"It is, however, necessary to emphasise that even after sufficient cause 
has been shown a party is not entitled to the condonation of delay in 
question as a matter of right. The proof of a sufficient cause is a condition 
precedent for the exercise of the discretionary jurisdiction vested in the 
court by s. 5. If sufficient cause is not proved nothing further has to be 
done; the application for condoning delay has to be dismissed on that 
ground alone. If sufficient cause is shown then the Court has to enquire 
whether in its discretion it should condone the delay. This aspect of the 
matter naturally introduces the consideration of all relevant facts and it is 
at this stage that diligence of the party or its bona fides may fall for 
consideration; but the scope of the enquiry while exercising the 
discretionary power after sufficient cause is shown would naturally be 
limited only to such facts as the Court may regard as relevant. It cannot 
justify an enquiry as to why the party was sitting idle during all the time 
available to it. In this connection we may point out that considerations of 
bona fides or due diligence are always material and relevant when the 
Court is dealing with applications made under s. 14 of the Limitation 
Act. In dealing with such applications the Court is called upon to 
consider the effect of the combined provisions of ss. 5 and 14. Therefore, 
in our opinion, considerations which have been expressly made material 
and relevant by the provisions of s. 14 cannot to the same extent and in 
the same manner be invoked in dealing with applications which fall to be 
decided only under s. 5 without reference to s. 14."
(page 771)

61.  Given the aforesaid and the object of speedy disposal sought to be 
achieved both under the Arbitration Act and the Commercial Courts Act, for 
appeals filed under section 37 of the Arbitration Act that are governed by Articles 
116 and 117 of the Limitation Act or section 13(1A) of the Commercial Courts 
Act, a delay beyond 90 days, 30 days or 60 days, respectively, is to be condoned by 
way of exception and not by way of rule. In a fit case in which a party has 
otherwise acted bona fide and not in a negligent manner, a short delay beyond 
such period can, in the discretion of the court, be condoned, always bearing in 
mind that the other side of the picture is that the opposite party may have acquired 
both in equity and justice, what may now be lost by the first party's inaction, 
negligence or laches.
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62.  Coming to the facts of the appeals before us, in the Civil Appeal arising out 
of SLP (C) No. 665 of 2021, the impugned judgment of the High Court of 
Bombay, dated 17.12.2020, has found that the Govt of Maharashtra had not 
approached the court bona fide, as follows:

"7. I have carefully gone through the papers. There can be no doubt in 
view of the documentary evidence in the form of copy of the application 
tendered by the Advocate representing the applicant for obtaining a 
certified copy (Exhibit-R1) that in fact, after pronouncement of the 
judgment and order in the proceeding under Section 34 of the Act, the 
concerned Advocate had applied for certified copy on 14.05.2019. The 
endorsement further reads that it was to be handed over to Mr. A.D. Patil 
of the Irrigation Department, Dhule, who is a staff from the office of the 
applicant. The further endorsements also clearly show that the certified 
copy was ready and was to be delivered on 27.05.2019. [In spite] of such 
a stand and document, the applicant has not controverted this or has not 
come up with any other stand touching this aspect. It is therefore 
apparent that the applicant is not coming to the Court with clean hands 
even while seeking the discretionary relief of condonation of delay"

63. Apart from this, there is a long delay of 131 days beyond the 60-day period 
provided for filing an appeal under section 13(1A) of the Commercial Courts Act. 
There is no explanation worth the name contained in the condonation of delay 
application, beyond the usual file-pushing and administrative exigency. This 
appeal is therefore dismissed.

64. In the Civil Appeal arising out of SLP (C) No. 15278 of 2020, the 
impugned judgment of the High Court of Madhya Pradesh dated 27.01.2020 relies 
upon Consolidated Engg. (supra) and thereby states that the judgment of this 
Court in N.V. International (supra) would not apply. The judgment of the High 
Court is wholly incorrect inasmuch as Consolidated Engg. (supra) was a 
judgment which applied the provisions of section 14 of the Limitation Act and had 
nothing to do with the application of section 5 of the Limitation Act. N.V. 
International (supra) was a direct judgment which applied the provisions of 
section 5 of the Limitation Act and then held that no condonation of delay could 
take place beyond 120 days. The High Court was bound to follow N.V. 
International (supra), as on the date of the judgment of the High Court, N.V. 
International (supra) was a judgment of two learned judges of the Supreme Court 
binding upon the High Court by virtue of Article 141 of the Constitution. On this 
score, the impugned judgment of the High Court deserves to be set aside.

65.  That apart, on the facts of this appeal, there is a long delay of 75 days 
beyond the period of 60 days provided by the Commercial Courts Act. Despite the 
fact that a certified copy of the District Court's judgment was obtained by the 
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respondent on 27.04.2019, the appeal was filed only on 09.09.2019, the 
explanation for delay being:

"2. That, the certified copy of the order dated 01/04/2013 was received 
by the appellant on 27/04/2019. Thereafter the matter was placed before 
the CGM purchase MPPKVVCL for the compliance of the order. The 
same was then sent to the law officer, MPPKVVCL for opinion.

3. That after taking opinion for appeal, and approval of the concerned 
authorities, the officer-in-charge was appointed vide order dated 
23/07/2019.

4. That, thereafter due to bulky records of the case and for 
procurement of the necessary documents some delay has been caused 
however, the appeal has been prepared and filed to pursuant to the same 
and further delay.

5. That due to the aforesaid procedural approval and since the 
appellant is a public entity formed under the Energy department of the 
State Government, the delay caused in filing the appeal is bonafide and 
which deserve[s] to be condoned."

66. This explanation falls woefully short of making out any sufficient cause. 
This appeal is therefore allowed and the condonation of delay is set aside on this 
score also.

67. In the Civil Appeal arising out of SLP (C) Diary No. 18079 of 2020, there 
is a huge delay of 227 days in filing the appeal, and a 200-day delay in refiling. The 
facts of this case also show that there was no sufficient cause whatsoever to 
condone such a long delay. The impugned judgment of the High Court of Delhi 
dated 15.10.2019 cannot be faulted on this score and this appeal is consequently 
dismissed.

68. Appeals disposed of accordingly.

Order accordingly
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I.L.R. [2021] M.P. 604 (SC)
SUPREME COURT OF INDIA 

Before Mr. Justice Dr. Dhananjaya Y Chandrachud, Mr. Justice M.R. Shah 
& Mr. Justice Sanjiv Khanna

CA No. 1051/2021 decided on 23 March, 2021

CHIEF GENERAL MANAGER (IPC) MP POWER  …Appellants
TRADING CO. LTD. & anr. 
Vs.

NARMADA EQUIPMENTS PVT. LTD.  …Respondent

A. Arbitration and Conciliation Act (26 of 1996), Section 11(6) and 
Electricity Act (36 of 2003), Section 86(1)(f) & 174 – Special/General Provision 
– Applicability & Jurisdiction – Held – Section 86(1)(f) of 2003 Act is a special 
provision which overrides general provision contained in Section 11 of 1996 
Act – Section 86(1)(f) vests a statutory jurisdiction with State Electricity 
Commission to adjudicate disputes between licensees and generating 
companies – Order of High Court appointing arbitrator u/S 11 of 1996 Act is 
set aside – Appeal allowed. (Para 11 & 15)

d- ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼6½ ,oa fo|qr 
vf/kfu;e ¼2003 dk 36½] /kkjk 86¼1½¼f½ o 174 & fo'ks"k@lkekU; mica/k & iz;ksT;rk o 
vf/kdkfjrk & vfHkfu/kkZfjr & vf/kfu;e 2003 dh /kkjk 86¼1½¼f½ ,d fo'ks"k mica/k gS tks 
fd vf/kfu;e 1996 dh /kkjk 11 esa varfoZ"V lkekU; mica/k ij vfHkHkkoh gksrk gS & /kkjk 
86¼1½¼f½ jkT; fo|qr vk;ksx dks vuqKfIr/kkjh vkSj mRiknd daifu;ksa ds e/; fooknksa 
dks U;k;fu.khZr djus dh dkuwuh vf/kdkfjrk fufgr djrh gS & 1996 ds vf/kfu;e dh 
/kkjk 11 ds varxZr e/;LFk fu;qDr djus dk mPp U;k;ky; dk vkns'k vikLr fd;k x;k 
& vihy eatwjA

B.	 Arbitration and Conciliation Act (26 of 1996), Section 11(6) & 21 
and Electricity Act (36 of 2003), Section 86(1)(f) – Commencement of Arbitral 
Proceeding – Relevant Date – Applicability of Act – Held – Notice for initiation 
of arbitration issued on 30.05.2011 – Regarding commencement of arbitral 
proceeding, material date would be 30.05.2011 when notice was issued – If 
PPA and notice of termination predate the 2003 Act, it would not constitute 
material circumstances – Act of 2003 is applicable in present case.    (Para 9)

[k- ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼6½ o 21 ,oa  
fo|qr vf/kfu;e ¼2003 dk 36½] /kkjk 86¼1½¼f½ & ek/;LFke~ dk;Zokgh dk izkjaHk & 
lqlaxr frfFk & vf/kfu;e dh iz;ksT;rk & vfHkfu/kkZfjr & e/;LFkrk 'kq: djus gsrq 
uksfVl fnukad 30-05-2011 dks tkjh fd;k x;k & ek/;LFke~ dk;Zokgh vkjaHk djus ds 
laca/k esa] lkjoku~ frfFk 30-05-2011 gksxh tc uksfVl tkjh fd;k x;k Fkk & ;fn fo|qr 
Ø; djkj ¼ih-ih-,-½ rFkk i;Zolku dk uksfVl 2003 ds vf/kfu;e ds iwoZ frfFk ds gSa] rks 
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og rkfRod ifjfLFkfr;ka xfBr ugha djsaxs & 2003 dk vf/kfu;e orZeku izdj.k esa ykxw 
gksxkA 

C.	 Arbitration and Conciliation Act (26 of 1996), Section 11(6) & 21 
and Electricity Act (36 of 2003), Section 86(1)(f) – Objection of Jurisdiction – 
Held – This Court earlier concluded that if there is inherent lack of 
jurisdiction, the plea/objection can be taken at any stage and also in 
collateral proceedings – Defect of jurisdiction cannot be cured even by 
consent of parties. (Para 14)

x- ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼6½ o 21 ,oa  
fo|qr vf/kfu;e ¼2003 dk 36½] /kkjk 86¼1½¼f½ & vf/kdkfjrk dk vk{ksi & vfHkfu/kkZfjr 
& bl U;k;ky; us iwoZ esa fu"df"kZr fd;k gS fd ;fn vf/kdkfjrk dh deh varfuZfgr gS] 
fdlh Hkh izØe ij vkSj laikf'Zod dk;Zokfg;ksa esa Hkh vfHkokd~@vk{ksi fy;k tk ldrk 
gS & vf/kdkfjrk dh =qfV dks i{kdkjksa dh lgefr }kjk Hkh lq/kkjk ugha tk ldrk gSA 

Cases referred:

(2008) 4 SCC 755, (2019) 17 SCC 82, (2020) 15 SCC 161.

J U D G M E N T 

The Judgment of the Court was delivered by : 
DHANANJAYA Y CHANDRACHUD, J. :-  Leave granted. 

2. This appeal arises from a judgment and order of a learned Single Judge of 
the High Court of Madhya Pradesh dated 30 November 2016 where it appointed 

1
an Arbitrator in the dispute between the parties, in an application  filed by the 

2respondent under Section 11(6) of the Arbitration and Conciliation Act 1996 . 

3. The genesis of the matter is from when the Madhya Pradesh Electricity 
3 4Board , entered into a Power Purchase Agreement  on 20 May 1999 with the 

respondent. Under the PPA, the respondent was to establish a mini hydro-electric 
project on a built and operate basis. However, the PPA was terminated on 27 

5
September 2001 by the Board. The respondent initially filed a writ petition  
challenging the termination of the PPA. The High Court, by its order dated 4 
November 2009, declined to entertain the petition in view of an arbitration 
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6
agreement contained in Clause 12.3  of the PPA. Thereafter, the respondent filed a 

7review petition  which was dismissed by the High Court by an order dated 10 
December 2009.

4. As a consequence of the orders dated 4 November 2009 and 10 December 
2009, on 28 December 2009, the respondent issued a notice to the Board under 
Clause 12.1 of the PPA, seeking to resolve the dispute by mutual discussion. Since 
the respondent did not receive a reply to the notice dated 28 December 2009 from 
the Board, on 30 May 2011, the respondent issued another notice to the Board 
invoking arbitration under Clause 12.3 of the PPA. In the notice, the respondent 
stated that if the Board did not act upon the notice within 30 days of its receipt, it 
would approach the High Court under Section 11(6) of the 1996 Act.

85. Having received no reply from the Board, an application  was filed under 
Section 11(6) of the 1996 Act by the respondent seeking the appointment of an 
arbitrator. The High Court, by its order dated 21 January 2014, recorded that the 
respondent and the appellant had agreed to nominate their arbitrators, and 
observed that the two arbitrators would proceed to appoint a third arbitrator, in 
accordance with the procedure in Clause 12.3(a) of the PPA. The nominated 
Arbitrators fixed their first meeting on 7 May 2014, when both parties appeared 
and the Arbitrators' fee was fixed. However, the Arbitrators, by a letter dated 
7 July 2014, highlighted their inability to proceed with the arbitration proceedings 
on the ground that their fees had not been paid. 

6.  Thereafter, the respondent filed AC No 1 of 2015 on 8 December 2014, 
seeking the appointment of an arbitrator under Section 11(6) of the 1996 Act. This 
application was opposed by the appellant on the ground that, in view of the 

9
provisions of Section 86(1)(f) of the Electricity Act 2003 , it was the State 
Electricity Commission which was vested with the exclusive jurisdiction to 
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6  "12.3 Arbitration: 

(a)  If dispute cannot be salted within Thirty (30)days mutual discussions as (sic) by section 12.1 and 
(sic) to Conciliation is not elected by the Parties pursuant to Section 12.2 of if a Parties so requests in 
accordance with Section 12.2 the Dispute shall in dally be settled by an Umpire to be appointed by two
arbitrators one to be appointed by the Board and other by the Company Provisions of the Indian 
Arbitration and Conciliation Act 1996 9or any enactment that replaces the said Act) shall apply in such 
arbitrator. The arbitration proceedings shall be held at head Quarter of the Board i.e. at Jabalpur. 

(b)  The award rendered shall apportion the costs of the arbitration. 

(c)  The award rendered in any arbitration commended here under shall be final conclusive and 
binding  upon the Parties and award may be entered in any Court having jurisdiction as darned under 
article 15.1." 

7  "Review Petition No 716 of 2009" 
8  "AC No 76 of 2011" 
9  "2003 Act"
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adjudicate upon disputes between licensees and generating companies. By the 
impugned judgment and order dated 30 November 2016, the Single Judge of the 
High Court allowed the application filed by the respondent under Section 11(6) of 
the 1996 Act. The Single Judge held that the remedies under Section 86(1)(f) of 
the 2003 Act and under Section 11(6) of the 1996 Act are independent of each 
other, and it was open to the High Court to exercise its jurisdiction under Section 
11(6). The appellant now comes before this Court in appeal. 

7. The submission of the appellant, which has been urged before this Court 
by Mr Varun Chopra, learned counsel, is that the view which has been taken by the 
High Court is contrary to the law which has been laid down by a two-Judge Bench 

10
of this Court in Gujarat Urja Vikas Nigam Limited v Essar Power Limited . 

8.  Controverting the submissions, Mr Sanjay K Agrawal, learned counsel 
appearing on behalf of the respondent, however, urged that the decision in 
Gujarat Urja Vikas Nigam Limited (supra) would not apply to the facts of the 
present case since the PPA was executed on 20 May 1999 and the termination by 
the Board was on 27 September 2001; both of these events have taken place 
before the enforcement of the 2003 Act on 10 June 2003. It was further urged that 
the appellant did not raise its objection stemming from Section 86(1)(f) of the 
2003 Act when the High Court appointed Arbitrators by the consent of both 
parties in its order dated 21 January 2014 in AC No 76 of 2011 and also before the 
Arbitrators so appointed, and hence it cannot be raised at this stage. 

9.  In the present case, the notice for the initiation of arbitration under Clause 
12.3 of the PPA was issued by the respondent on 30 May 2011. The 
commencement of the arbitral proceedings by the invocation of the arbitration 
agreement would, therefore, relate to 30 May 2011, when the notice invoking 
Clause 12.3 was issued. Hence, the fact that the PPA and the notice of termination 

11
predate the 2003 Act would not constitute material circumstances. Section 21  of 
the 1996 Act specifies that unless otherwise agreed by the parties, the arbitral 
proceedings in respect of a particular dispute would commence on the date on 
which a request for that dispute to be referred to arbitration is received by the 
respondent. Hence, there can be no manner of doubt that 30 May 2011 would be 
the material date, since it is on this date that the notice invoking Clause 12.3 was 
issued by the respondent to the appellant. 

10. The first issue which is raised in this appeal is governed by Gujarat Urja 
Vikas Nigam Limited (supra). In that case, the power purchase agreement between 
the parties was entered into on 30 May 1996, and the notice for referring the 
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11  "21. Commencement of arbitral proceedings.—Unless otherwise agreed by the parties, the arbitral 
proceedings in respect of a particular dispute commence on the date on which a request for that 
dispute to be referred to arbitration is received by the respondent." 
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dispute to arbitration was sent by one of the parties on 14 November 2005. The 
other party opposed the notice by stating that the State Electricity Commission 
had exclusive jurisdiction in accordance with Section 86(1)(f) of the 2003 Act. 
The Gujarat High Court thereafter appointed an Arbitrator in an application under 
Section 11(6) of the 1996 Act, which was impugned before this Court. Speaking 
for the two-Judge bench, Justice Markandey Katju settled the position of law in 
paragraphs 26, 27 and 28 of the judgment, which are extracted below for 
convenience of reference: 

"26. It may be noted that Section 86(1)(f) of the Act of 2003 is a 
special provision for adjudication of disputes between the 
licensee and the generating companies. Such disputes can be 
adjudicated upon either by the State Commission or the person 
or persons to whom it is referred for arbitration. In our opinion 
the word "and" in Section 86(1)(f) between the words 
"generating companies" and "to refer any dispute for 
arbitration" means "or". It is well settled that sometimes "and" 
can mean "or" and sometimes "or" can mean "and" (vide G.P. 
Singh's Principles of Statutory Interpretation, 9th Edn., 2004, p. 
404).

27. In our opinion in Section 86(1)(f) of the Electricity Act, 2003 
the word "and" between the words "generating companies" and 
the words "refer any dispute" means "or", otherwise it will lead 
to an anomalous situation because obviously the State 
Commission cannot both decide a dispute itself and also refer it 
to some arbitrator. Hence the word "and" in Section 86(1)(f) 
means "or". 

28. Section 86(1)(f) is a special provision and hence will 
override the general provision in Section 11 of the Arbitration 
and Conciliation Act, 1996 for arbitration of disputes between 
the licensee and generating companies. It is well settled that the 
special law overrides the general law. Hence, in our opinion, 
Section 11 of the Arbitration and Conciliation Act, 1996 has no 
application to the question who can adjudicate/arbitrate 
disputes between licensees and generating companies, and only 
Section 86(1)(f) shall apply in such a situation." 

This position has subsequently also been approved by two three-Judge benches of 
12

this Court in Hindustan Zinc Limited v Ajmer Vidyut Vitran Nigam Limited  and 
13NHAI v Sayedabad Tea Company Limited . 
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13 (2020) 15 SCC 161 

CGM (IPC) MP Power Trading Co. Ltd. Vs. Narmada Equip. P. Ltd. (SC)



11. From the above judgment, it is evident that this Court has held that Section 
86(1)(f) of the 2003 Act is a special provision which overrides the general 
provisions contained in Section 11 of the 1996 Act. Section 86(1)(f) vests a 
statutory jurisdiction with the State Electricity Commission to adjudicate upon 
disputes between licensees and generating companies and to refer any dispute for 
arbitration. The "and" between "generating companies" and "to refer any dispute 
for arbitration" is to be read as an "or", since the State Electricity Commission 
cannot obviously resolve the dispute itself and also refer it to arbitration. Section 
86(1)(f) is extracted below: 

"86.Functions of State Commission.— (1) The State 
Commission shall discharge the following functions, 
namely:- 

***     *** 

  ***  

(f)  adjudicate upon the disputes between the licensees 
and generating companies and to refer any dispute 
for arbitration;"

12. Section 174 of the 2003 Act provides overriding effect to the 2003 Act 
notwithstanding anything inconsistent contained in any other law for the time 
being in force or in any instrument having effect by virtue of any law other than 
the 2003Act itself. Section 174 provides thus: 

"174. Act to have overriding effect. — Save as 
otherwise provided in Section 173, the provisions of 
this Act shall have effect notwithstanding anything 
inconsistent therewith contained in any other law for 
the time being in force or in any instrument having 
effect by virtue of any law other than this Act." 

13. We refer now to the second argument raised on behalf of the respondent, 
that the appellant cannot raise an objection relying on Section 86(1)(f) of the 2003 
Act in the second application filed by it under Section 11(6) of the 1996 Act, when 
it had not raised the same objection in the first application under Section 11(6) of 
the 1996 Act or before the Arbitrators so appointed. It is pertinent to note that this 
argument was rejected by the Single Judge of the High Court in the impugned 
judgment and order dated 30 November 2016 in the following terms" 

"9. I will be failing in my duty if the basic objection 
raised by Shri Manoj Dubey about maintainability of 
this application is not dealt with. Merely because in 
earlier round of litigation, the objection of maintainability 
was not taken, it will not preclude the other side to raise 
such objection if it goes to the root of the matter. This is 
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trite law that jurisdiction cannot be assumed by consent 
of the parties. If a statute does not provide jurisdiction 
to entertain an application/ petition, the petition cannot 
be entertained for any reason whatsoever. Thus, I am 
not inclined to hold that since for the reason that in the 
earlier round of litigation i.e. A.C. No.76/2011 parties 
reached to a consensus for appointment of Arbitrators, 
this application is also maintainable. I deem it proper to 
examine whether because of operation of Section 174 
of the Act of 2003, the present application under the Act 
of 1996 is not maintainable." 

14. A similar issue was raised before a three-Judge bench of this Court in 
Hindustan Zinc Limited (supra), where an arbitrator was appointed by the State 
Electricity Commission under Section 86(1)(f) of the 2003 Act with the consent of 
the parties. Subsequently, the arbitral award was challenged under Section 34 of 
the 1996 Act before a Commercial Court, and the Commercial Court's decision 
was challenged in an appeal under Section 37 of the 1996 Act where it was held 
that the State Electricity Commission had no jurisdiction to appoint the arbitrator 
since Section 86(1)(f) refers to disputes only between licensees and generating 
companies, and not licensees and consumers. When the matter reached this Court, 
the contention was that the objection to jurisdiction could not have been raised in a 
proceeding under Section 37 of the 1996 Act once the parties had consented to 
arbitration earlier. Speaking for the Court, Justice Rohinton F Nariman held that if 
there is inherent lack of jurisdiction, the plea can be taken at any stage and also in 
collateral proceedings. He highlighted the well-established principle that a decree 
passed by a court without subject matter jurisdiction is a nullity, and that its 
invalidity could be set up whenever and wherever it is sought to be enforced or 
relied upon. Such a defect of jurisdiction cannot be cured even by the consent of 
the parties. The above dictum would apply to the present case. 

15.  In the above view of the matter, the order of the High Court appointing an 
arbitrator under Section 11(6) of the 1996 Act is unsustainable. We accordingly 
allow the appeal and set aside the impugned judgment and order of the High Court 
dated 30 November 2016 in AC No 1 of 2015. However, this will not come in the 
way of the respondent in taking recourse to such remedies as are available in law. 
However, we have expressed no opinion either on the merits or the objections of 
the appellant which, when urged, would be considered by the appropriate forum. 
There shall be no order as to costs.

16. Pending application, if any, stands disposed of.

Appeal allowed
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I.L.R. [2021] M.P. 611 (DB)
WRIT APPEAL

Before Mr. Justice Mohammad Rafiq, Chief Justice & 
Mr. Justice Vijay Kumar Shukla

WA No. 1072/2019 (Jabalpur) decided on 19 January, 2021

SANJANA SOVIYA  …Appellant

Vs.

STATE OF M.P. & ors. …Respondents                                                                 

A.	 Constitution – Article 226 – Habeas Corpus – Custody of Child – 
Held – Adoptive mother seeking custody from natural mother – Respondent 
No. 4 (natural mother) disputing the genuineness of adoption deed – In such 
disputed question of fact, writ of habeas corpus cannot be issued against 
natural mother – Liberty granted to appellant to avail remedy before any 
other appropriate Court – Appeal dismissed. (Paras 8 to 10)

d- lafo/kku & vuqPNsn 226 & canh izR;{khdj.k & ckyd dh vfHkj{kk & 
vfHkfu/kkZfjr & nRrd ekrk dk uSlfxZd ekrk ls vfHkj{kk pkgh tkuk & izR;FkhZ Ø- 4 
¼uSlfxZd ekrk½ }kjk nRrd foys[k dh okLrfodrk dks fookfnr crk;k tkuk & ,sls 
fookfnr rF; ds iz'u esa] uSlfxZd ekrk ds fo:) canh izR;{khdj.k dh fjV tkjh ugha 
dh tk ldrh & vihykFkhZ dks fdlh vU; leqfpr U;k;ky; ds le{k tkdj mipkj dk 
voyac ysus dh Lora=rk iznku dh tkrh gS & vihy [kkfjtA

B.	 Constitution – Article 226 – Scope & Jurisdiction – Held – 
Disputed question of fact cannot be adjudicated in writ jurisdiction under 
Article 226 of Constitution.  (Para 9)

[k- lafo/kku & vuqPNsn 226 & foLrkj o vf/kdkfjrk & vfHkfu/kkZfjr & 
lafo/kku ds vuqPNsn 226 ds varxZr fjV vf/kdkfjrk esa fookfnr rF; ds iz'u dks 
U;k;fu.khZr ugha fd;k tk ldrkA 

Cases referred:

AIR 1960 SC 93, AIR 1978 MP 24.

Umesh Shrivastava, for the appellant. 
Bramhadatt Singh, G.A. for the respondent Nos. 1 to 3/State. 
Pawan Kumar Saxena, for the respondent Nos. 4 & 5.

O R D E R
(Hearing convened through Video Conferencing)

The present intra-Court appeal has been filed under Section 2(1) of the 
Madhya Pradesh Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam, 
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2005 being aggrieved by the impugned order dated 03.05.2019 passed by the 
learned Single Judge in WP No.2790/2019 whereby the learned Single Judge 
dismissed the writ petition of habeas corpus and granted liberty to the appellant/ 
writ-petitioner to prefer an appropriate application before the trial Court, as the 
questions of facts are involved and, therefore, no writ would lie.

2. Learned counsel for the appellant submitted that the appellant has adopted 
the child by a registered adoption deed. Since as per the provisions of Section 16 
of the Hindu Adoption and Maintenance Act, 1956 (for short "the Act"), there is 
presumption of the correctness of the adoption, therefore, the appellant is entitled 
for custody of the child.

3. The appellant preferred the writ petition seeking custody of the female 
child, aged about two-and-a-half years, from the respondent No.4. The 
undisputed fact is that the respondent No.4 is the mother of the child and, 
therefore, she is the natural guardian. The appellant submits that she had taken the 
child after execution of a deed of adoption which was executed by the respondent 
No.4 in favour of the appellant and, thereafter the child was given to the custody of 
the appellant by the respondent No.4.

4. It is argued that the child was taken by the respondent No.4 from the 
appellant on the pretext of playing with child but thereafter the child was never 
returned to the appellant. Therefore, a writ of habeas corpus ought to be issued to 
restore the custody back to the petitioner, who is her adoptive mother. Learned 
counsel for the petitioner, in support of his submissions, has relied upon the 
judgment of the Supreme Court in the case of Gohar Begum vs. Suggi alias Nazma 
Begum and others, AIR 1960 SC 93 and a Division Bench decision of this Court in 
the case of Smt. Usha Devi and another vs. Kailash Narain Dixit and others, AIR 
1978 MP 24.

5. Per contra, learned counsel for the respondent No.4 submitted that the 
deed of adoption is a fabricated document and the finger printouts of the 
respondent No.4 were taken by deceit without her knowledge that she was not a 
willing party to the adoption deed.

6. Contention of the learned counsel for the appellant that by virtue of 
Section 16 of the Act, presumption of validity of adoption has to be drawn, cannot 
be countenanced, as admittedly the parties are Christians and the aforesaid Act 
does not apply to them. Moreover, considering that the respondent No.4 is 
disputing the genuineness of the adoption deed, such presumption is always 
rebuttable. The dispute of this nature cannot be entertained in writ jurisdiction 
under Article 226 of the Constitution of India for issuance of a writ of habeas 
corpus to hand over the custody of the child to the petitioner.
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7. The Division Bench judgment of this Court in Usha Devi's case (supra) 
does not in any manner provide any help to the appellant. In that case, the parents 
of the child i.e. mother and father had jointly filed the petition for habeas corpus 
seeking custody of the child from the grandfather and uncle of the father of the 
child. In those facts, the Court held that the child aged 4½ years, has no 
independent volition of his own and will prefer to live with the person in whose 
custody he is then. The association of a boy with the other relatives will make him 
dear to them but such relations in preference to the mother and father, have no 
legal right to the custody of the minor child and the welfare of the child lies in his 
living with his natural guardians.

8. Another judgment relied upon by the learned counsel for the appellant in 
Gohar Begum's case (supra) also arose out of an appeal filed by an unmarried 
Sunni moslem woman seeking custody of her illegitimate daughter, aged six 
years, from the respondent, who was her mother's sister. It was held that under the 
Muhammedan Law, the appellant was entitled to the custody of the minor 
illegitimate daughter, no matter who her father was. The respondent had no legal 
right for the custody of the child. In this case too, the natural mother had 
approached the Court. The ratio of even this judgment does not in any manner 
apply to the case of the appellant. In fact, in the present case, the petition has been 
filed by someone who claims to be adoptive mother seeking custody from the 
respondent No.4, who is none other than the natural mother of the child and is 
disputing the genuineness of the adoption deed. Writ of habeas corpus in a case 
involving such disputed questions of fact cannot be issued against natural mother.

9. In view of the aforesaid, the disputed questions of fact cannot be 
adjudicated in writ jurisdiction under Article 226 of the Constitution of India. We 
therefore do not perceive any illegality or perversity in the impugned order passed 
by the learned Single Judge, warranting any interference in this intra-Court 
appeal, dismissing the writ petition and granting liberty to the appellant/writ-
petitioner to avail her remedy before any other appropriate Court.

10. Accordingly, the writ appeal being devoid of merit, is dismissed. No order 
as to costs.

Appeal dismissed
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I.L.R. [2021] M.P. 614 (DB)
WRIT APPEAL

Before Mr. Justice Sujoy Paul & Mr. Justice Shailendra Shukla
WA No. 1280/2020 (Indore) decided on 19 January, 2021

STATE OF M.P. & anr.  …Appellants

Vs.

VISHNU PRASAD MARAN & anr.  …Respondents                   

A.	 Civil Services (Classification, Control and Appeal) Rules, M.P. 
1966, Rule 10 & 15 – Principle of Natural Justice – Enquiry report was in 
favour of employee – Held – In absence of any discordant note being 
prepared and supplied by disciplinary authority, requirement of principle of 
natural justice and Rule 15 were not satisfied – Writ Court rightly interfered 
with punishment – Appeal dismissed.  (Para 9)

d- flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 
10 o 15 & uSlfxZd U;k; dk fl)kar & tkap izfrosnu deZpkjh ds i{k esa Fkk & 
vfHkfu/kkZfjr & vuq'kklukRed izkf/kdkjh }kjk rS;kj rFkk iznku fd;s x;s fdlh 
izfrdwy fVIi.k ds vHkko esa] uSlfxZd U;k; ds fl)kar rFkk fu;e 15 dh vis{kk dh 
larqf"V ugha gqbZ Fkh & fjV U;k;ky; us mfpr :i ls n.M esa gLr{ksi fd;k & vihy 
[kkfjtA

B.	 Service Law – Enquiry Report & Disciplinary Authority – Held – 
Apex Court concluded that findings of Enquiry Officer are not binding on 
disciplinary authority – Authority can disagree with findings of Enquiry 
Officer on basis of material available on record but it should prepare a note 
of disagreement on basis of evidence and furnish the same to employee to 
enable him to show cause against the same.  (Para 8)

[k- lsok fof/k & tkap izfrosnu o vuq'kklukRed izkf/kdkjh & vfHkfu/kkZfjr 
& loksZPp U;k;ky; us ;g fu"df"kZr fd;k gS fd tkap vf/kdkjh ds fu"d"kZ 
vuq'kklukRed izkf/kdkjh ij ck/;dkjh ugha gSa & izkf/kdkjh vfHkys[k ij miyC/k 
lkexzh ds vk/kkj ij tkap vf/kdkjh ds fu"d"kksZa ds lkFk vlger gks ldrk gS ysfdu 
mls lk{; ds vk/kkj ij vlgefr dk ,d fVIi.k rS;kj djuk pkfg, rFkk mls deZpkjh 
dks iznku djuk pkfg, rkfd og mDr dk dkj.k n'kkZ ldsA 

C.	 Civil Services (Classification, Control and Appeal) Rules, M.P. 
1966, Rule 2(f) & 10 and Civil Services (Pension) Rules, M.P., 1976, Rule 
8(1)(b) – Retired Government Servant – Punishment of “Censure” – Held – 
Punishment under Rule 10 cannot be imposed on retired government 
servant – For imposing punishment on retired government servant, Rule 
8(1) of Pension Rules is applicable which prescribes punishment of 
withholding or withdrawing pension – Punishment of “Censure” could not 
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have been imposed on petitioner – Further, after retirement of a government 
servant, only Governor can impose the punishments under Pension Rules – 
Writ Court rightly interfered with the punishment – Appeal dismissed. 

(Para 10 & 11)

x- flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 
2¼f½ o 10 ,oa flfoy lsok ¼isa'ku½ fu;e] e-Á-] 1976] fu;e 8¼1½¼b½ & lsokfuo`Rr 
'kkldh; lsod & **ifjfuank** dk n.M & vfHkfu/kkZfjr & lsokfuo`Rr 'kkldh; lsod ij 
fu;e 10 ds varxZr n.M vf/kjksfir ugha fd;k tk ldrk & lsokfuo`Rr 'kkldh; lsod 
ij n.M vf/kjksfir djus ds fy,] isa'ku fu;e dk fu;e 8¼1½ ykxw gksrk gS tks fd isa'ku 
jksdus vFkok okil ysus dk n.M fofgr djrk gS & ;kph ij **ifjfunak** dk n.M 
vf/kjksfir ugha fd;k tk ldrk Fkk & blds vfrfjDRk] ,d 'kkldh; lsod dh 
lsokfuo`fRr ds i'pkr~ dsoy jkT;iky isa'ku fu;eksa ds varxZr n.M vf/kjksfir dj 
ldrk gS & fjV U;k;ky; us mfpr :i ls n.M esa gLr{ksi fd;k & vihy [kkfjtA 

D.	 Civil Services (Classification, Control and Appeal) Rules, M.P. 
1966, Rule 2(f) & 10 – Retired Government Servant – Punishment – Held – 
Definition of “government servant” does not include retired government 
servant – Statutory punishment listed in Rule 10 can be imposed on existing 
government servant and not on a retired government servant.  (Para 11)

?k- flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 
2¼f½ o 10 & lsokfuo`Rr 'kkldh; lsod & n.M & vfHkfu/kkZfjr & **'kkldh; lsod** dh 
ifjHkk"kk esa lsokfuo`Rr 'kkldh; lsod lfEefyr ugha gS & fu;e 10 esa lwphc) dkuwuh 
n.M fo|eku 'kkldh; lsod ij vf/kjksfir fd;k tk ldrk gS rFkk u fd ,d 
lsokfuo`Rr 'kkldh; lsod ijA

E.	 Service Law – Retiral Dues – Delayed Payment – Interest – Held 
– Unnecessary, unexplained and unreasonable delay in conducting enquiry 
and imposition of punishment became reason for delayed payment of retiral 
dues – Delay is solely attributable to department and employee cannot be 
blamed for it – Employer is bound to pay interest.  (Para 15)

M- lsok fof/k & lsokfuo`fRr ns;d & foyafcr Hkqxrku & C;kt & 
vfHkfu/kkZfjr & tkap lapkfyr djus rFkk n.M vf/kjksfir djus esa gqvk vuko';d] 
vLi"V rFkk vuqfpr foyac lsokfuo`fRr ns;d ds foyafcr Hkqxrku dk dkj.k cuk & 
foyac dk ,dek= dkj.k foHkkx dks ekuk tk ldrk gS rFkk deZpkjh dks blds fy, nks"kh 
ugha Bgjk;k tk ldrk & fu;ksDrk C;kt ds Hkqxrku gsrq ck/; gSA 

F.	 Constitution – Article 21 – Right to Speedy Trial – Held – Apex 
Court concluded that principle relating to speedy trial are applicable for 
departmental enquiry – Unreasonable and unexplained delay in initiating, 
conducting and concluding the enquiry hits Article 21 of Constitution.  

(Para 12)
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p- lafo/kku & vuqPNsn 21 & 'kh?kz fopkj.k dk vf/kdkj & vfHkfu/kkZfjr & 
loksZPp U;k;ky; us fu"df"kZr fd;k gS fd 'kh?kz fopkj.k ls lacaf/kr fl)kar foHkkxh; 
tkap ds fy, ykxw gksrs gSa & tkap vkjaHk djus] lapkfyr djus rFkk fu"df"kZr djus esa 
gqvk vuqfpr vkSj vLi"V foyac] lafo/kku ds vuqPNsn 21 ij izgkj djrk gSA

G.	 Interpretation of Statutes – Principle – Held – If a statute 
prescribes a thing to be done in a particular manner, it has to be done in the 
same manner and other methods are forbidden.  (Para 11)

N- dkuwuksa dk fuoZpu & fl)kar & vfHkfu/kkZfjr & ;fn ,d dkuwu fdlh 
dk;Z dks ,d fof'k"V rjhds ls fd;k tkuk fofgr djrk gS] rks mls mlh jhfr ls fd;k 
tkuk pkfg, rFkk vU; rjhds fuf"k) gSaA 

Cases referred:

	 (1998) 7 SCC 84, (1999) 7 SCC 739, (2013) 7 SCC 251, 2021 SCC OnLine 
SC 4, AIR 1959 SC 93, (2001) 4 SCC 9, (2002) 1 SCC 633, (2011) 2 MPLJ 690, 
(1992) 1 SCC 225, (1995) 2 SCC 570, (2006) 5 SCC 88, (1994) 2 SCC 240, (2016) 
3 SCC 340. 

Shrey Raj Saxena, P.L. for the appellants.
A.K. Sethi with Rahul Sethi, for the respondent No. 1.

J U D G M E N T

The Judgment of the Court was delivered by :-
SUJOY PAUL, J. :- This intra-court appeal takes exception to the order dated 
17.09.2019 passed in W.P. No.9838/2018, whereby learned Writ Court directed 
the department to open the sealed cover and give effect to the recommendations 
for promotion. In addition, learned Writ Court directed to grant interest on delayed 

thpayment of retiral dues with further direction to pay arrears of 7  Pay 
Commission. 

2.  Shri Shrey Raj Saxena, learned Panel Lawyer assailed the order of learned 
Writ Court on twin grounds. Firstly, it is argued that the main reason for 
interference with the punishment of censure dated 13.03.2018 was that against the 
Enquiry Officer's report, the petitioner was not given any opportunity by issuance 
of notice by the disciplinary authority. He submits that the disciplinary authority 
issued a notice along with the Enquiry Officer's report and therefore, this reason 
for interference on the punishment cannot sustain judicial scrutiny. Secondly, 
learned Writ Court has committed an error in granting interest on delayed 
payment of retiral dues.

3. Learned counsel for the appellant urged that the delay in releasing the 
retiral dues was because of pendency of disciplinary proceedings. On conclusion 
of such proceedings by imposition of punishment on 13.03.2018 (Annexure-
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P/10), the retiral dues were released. Hence, imposition of interest is without there 
being any justification.

4. Shri A. K. Sethi, learned Senior Counsel supported the impugned order.

5. No other point is pressed by the parties. We have heard the parties at 
length.

6. Before dealing with the points raised, it is apposite to mention the relevant 
facts. The employee was served with a charge-sheet on 30.07.2010 under Rule 14 
of the M. P. Civil Services (Classification, Control and Appeal) Rules, 1966 
(hereinafter called the "CCA Rules"). The employee denied the charges in toto. 
Hence, enquiry and presenting officers were appointed. After conducting the 
enquiry, the Enquiry Officer submitted his report on 03.06.2016. The Enquiry 
Officer exonerated the respondent No.1 from the charges. The said report was 
communicated to the respondent No.1 with communication dated 22.06.2017. 
The respondent No.1 filed response stating that the Enquiry Officer's report is in 
his favour and he does not wish to say anything more. The original petitioner 
preferred an application on 05.08.2017 requesting the department to conclude the 
enquiry expeditiously. The same is followed by notice for demand of justice and 
other representations. The departmental enquiry ended with a punishment of 
"censure" on 13.03.2018. The employee retired on attaining the age of 
superannuation on 31.03.2017.

7. Learned Writ Court rightly recorded that the Enquiry Officer's report was 
indeed supplied to the employee but the disciplinary authority has not taken pains 
to prepare a discordant note and put the employee to notice along with his reasons 
for disagreement with the Enquiry Officer's report.

8.  In catena of judgments, the Apex Court opined that findings of the Enquiry 
Officer are not binding on the disciplinary authority. The disciplinary authority 
can disagree with the findings of the Enquiry Officer on the basis of material 
available on record. If the disciplinary authority intends to disagree with the 
findings, the only course open to him is to prepare a note of disagreement on the 
basis of evidence on record and furnish the same to the applicant to enable him to 
show cause against the same. The Apex Court in this regard opined as under in the 
following judgments:-

Punjab National Bank v. Kunj Behari Misra, (1998) 
7 SCC 84

"........whenever the disciplinary authority disagrees with 
the enquiry authority on any article of charge, then before it 
records its own findings on such charge, it must record its 
tentative reasons for such disagreement and give to the 
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delinquent officer an opportunity to represent before it records 
its findings."

(emphasis supplied)

Yoginath D. Bagde v. State of Maharashtra, (1999) 
7 SCC 739

"........... The rule does not specifically provide that before 
recording its own findings, the disciplinary authority will give 
an opportunity of hearing to a delinquent officer. But the 
requirement of "hearing" in consonance with the principles of 
natural justice even at that stage has to be read into Rule 9(2) and 
it has to be held that before the disciplinary authority finally 
disagrees with the findings of the enquiring authority, it would 
give an opportunity of hearing to the delinquent officer so that 
he may have the opportunity to indicate that the findings 
recorded by the enquiring authority do not suffer from any error 
and that there was no occasion to take a different view. The 
disciplinary authority, at the same time, has to communicate to 
the delinquent officer the "TENTATIVE" reasons for 
disagreeing with the findings of the enquiring authority so that 
the delinquent officer may further indicate that the reasons on 
the basis of which the disciplinary authority proposes to 
disagree with the findings recorded by the enquiring authority 
are not germane and the finding of "not guilty" already recorded 
by the enquiring authority was not liable to be interfered with."

(emphasis supplied)

S.P. Malhotra v. Punjab National Bank, (2013) 7 SCC 251

"........... in case the disciplinary authority disagrees with the 
findings recorded by the enquiry officer, he must record reasons 
for the disagreement and communicate the same to the 
delinquent seeking his explanation and after considering the 
same, the punishment could be passed. In the instant case, as 
such a course had not been resorted to, the punishment order 
stood vitiated."

(emphasis supplied)

Deputy General Manager (Appellate Authority) and 
others v. Ajai Kumar Srivastava decided on 5/1/2021 (2021 
SCC OnLine SC 4).

"It is well settled that where the enquiry officer is not the 
disciplinary authority, on receiving the report of enquiry, the 
disciplinary authority may or may not agree with the findings 
recorded by the former, in case of disagreement, the disciplinary 
authority has to record the reasons for disagreement and after 
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affording an opportunity of hearing to the delinquent may 
record his own findings if the evidence available on record be 
sufficient for such exercise or else to remit the case to the 
enquiry officer for further enquiry."

(emphasis supplied)

9. In view of settled legal position, it can be safely concluded that in the 
instant case, in absence of any discordant note being prepared and supplied by the 
disciplinary authority, the requirement of principles of natural justice and Rule 15 
of the CCA Rules were not satisfied. Thus, no fault can be found in the findings of 
learned Writ Court, whereby punishment was interfered with in absence of any 
discordant note.

10. This matter may be viewed from another angle. As per Rule 9(2)(a) of  The 
Madhya Pradesh Civil Services (Pension) Rules, 1976 (for short "Pension Rules") 
if departmental proceeding is instituted while government servant was in service 
before his retirement, the said proceedings shall continue in the same manner as if 
government servant had continued in service. A proviso is appended to sub-rule 
2(a) which envisages that if enquiry is instituted by an authority subordinate to the 
Governor, that authority shall submit a report regarding its finding to the 
Governor. Thus, after retirement of a government servant, only the Governor can 
impose the punishments prescribed in the Pension Rules. Rule 8(1) (b) prescribes 
the punishment of withholding or withdrawing a pension or part thereof as 
punishments. Pertinently, said punishments can be imposed when pensioner is 
found guilty of grave misconduct.

11.  The interesting question which cropped up during the hearing is whether 
after retirement of a government servant, the punishment of "Censure" can be 
imposed on him ?. For an existing government servant, the punishments are 
prescribed in Rule 10 of the CCA Rules. Pertinently, Rule 10 of CCA Rules makes 
it clear that the punishments enumerated in Rule 10 can be imposed on a 
"government servant". "Government servant" is defined in Rule 2(f) which shows 
that government servant means a servant who is already in employment. The 
definition of "government servant" does not include a retired government servant. 
Thus, the statutory punishments listed in Rule 10 of CCA Rules can be imposed on 
an existing government servant and not on a retired government servant. For 
imposing punishment to a retired government servant, a different Rule i.e. 
Pension Rules is applicable. At the cost of repetition, the pension Rules prescribes 
punishment of withholding or withdrawing pension and by invoking said Rules, 
the punishment of "Censure" could not have been imposed on the petitioner. This 
is trite that if a statute prescribes a thing to be done in a particular manner it has to 
be done in the same manner and other methods are forbidden (See Baru Ram v. 
Prasanni, AIR 1959 SC 93, Dhanajaya Reddy v. State of Karnataka, (2001) 4 
SCC 9, CIT v. Anjum M.H. Ghaswala, (2002) 1 SCC 633 and Satyanjay Tripathi v. 
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Bansari Devi, (2011) 2 MPLJ 690. In view of this discussion, the punishment of 
"Censure" even otherwise could not have been imposed. The imposition of 
"Censure", (the smallest punishment prescribed in CCA Rules) shows that in the 
opinion of the Governor the misconduct was not "grave" in nature. Hence, as per 
Pension Rules, there is no question of remitting the matter back to the Governor to 
pass appropriate punishment under the Pension Rules.

12. In this case, the sword of disciplinary proceedings kept hanging on the 
head of employee for almost eight years. Ultimately a small punishment of 
"Censure" was inflicted but its impact was very grave because his fate which was 
kept in the sealed cover by Departmental Promotion Committee (DPC) was 
sealed. The Constitution Bench judgment of Abdul Rehman Antulay v. R.S. Nayak 
(1992) 1 SCC 225 was followed by Supreme Court in the case of State of Punjab 
and others v. Chaman Lal Goyal (1995) 2 SCC 570 and it was held that broad 
principles laid down in Abdul Rehman Antulay (supra) will be applicable in cases 
of departmental proceedings also. It was poignantly held that principles relating 
to right of speedy trial founded upon Article 21 of the Constitution are applicable 
for departmental enquiry. Unreasonable and unexplained delay in initiating, 
conducting and concluding the enquiry hits Article 21 of the Constitution.

13. In the case of M.V.Bijlani v. Union of India (2006) 5 SCC 88 the Apex 
Court interfered with the punishment because there was unreasonable delay in 
concluding the enquiry. The relevant portion reads as under:-

"The Tribunal as also the High Court failed to take into consideration 
that the disciplinary proceedings were initiated after six years and they 
continued for a period of seven years and, thus, initiation of the 
disciplinary proceedings as also continuance thereof after such a long 
time evidently prejudiced the delinquent officer."

(emphasis supplied)

14. In the manner enquiry was kept pending for years together without there 
being any fault of the delinquent employee, in our view the prosecution became 
persecution. For this reason also, the punishment order was rightly interfered 
with. If punishment of "Censure" would have been imposed with quite 
promptitude, the employee would have suffered the punishment, but would not 
have been deprived from the fruits of consideration for promotion. The learned 
Single Judge has rightly followed the decision of Jagjitsingh Vs. Secretary, 
MPSEB & Ors. (WP No.3273/2005 decided on 3/4/2017).

15. So far as challenge to grant of interest on retiral dues is concerned, suffice 
it to say that unnecessary, unexplained and unreasonable delay in conducting the 
enquiry and imposition of the punishment became reason for delayed payment of 
retiral dues. As noticed, the employee cannot be blamed for the same. The delay is 
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solely attributable to the department. In this backdrop the employer is bound to 
pay interest in view of judgment of Supreme Court in the matter of Union of India 
v. Justice S.S.Sandhawalia (1994) 2 SCC 240.

16. In view of foregoing analysis, in our view the writ court has taken a 
plausible view which does not warrant any interference by the division bench. 
(See Narendra & Co. (P) Ltd. v. Workmen (2016) 3 SCC 340). The appeal sans 
substance and is hereby dismissed.

Appeal dismissed

I.L.R. [2021] M.P. 621 (DB)
WRIT APPEAL

Before Mr. Justice S.A. Dharmadhikari & Mr. Justice Anand Pathak
WA No. 1823/2019 (Gwalior) decided on 7 April, 2021

OM TRADING COMPANY (M/S)  …Appellant

Vs.

DEPUTY COMMISSIONER OF STATE TAX & ors.  …Respondents                                                                                                                                 

Central Goods and Services Tax Rules, 2017, Rule 21(b) & 22 – 
Cancellation of Registration – Notice & Enquiry – Opportunity of Hearing – 
Held – Appellant carrying business of milk products only on papers and 
goods were not physically transported – Detailed enquiry conducted where 
discrepancies were found – Appellant failed to prove e-way bill transaction 
details – Proper opportunity of hearing was also granted – No cogent 
documentary evidence in favour of appellant – Writ petition rightly 
dismissed – Appeal dismissed. (Paras 10 to 12)

dsanzh; eky vkSj lsok dj fu;e] 2017] fu;e 21¼b½ o 22 & iath;u dk 
jn~ndj.k & uksfVl o tkap & lquokbZ dk volj & vfHkfu/kkZfjr & vihykFkhZ dsoy 
dkxtksa ij nqX/k mRiknksa dk dkjksckj pyk jgk Fkk vkSj eky dk HkkSfrd :i ls ifjogu 
ugha fd;k x;k Fkk & foLr`r tkap lapkfyr dh xbZ ftlesa folaxfr;ka ik;h x;h & 
vihykFkhZ] bZ&os ¼e-way½ fcy laO;ogkj dk fooj.k fl) djus esa vlQy jgk & 
lquokbZ dk mfpr volj Hkh iznku fd;k x;k Fkk & vihykFkhZ ds i{k esa dksbZ izcy 
nLrkosth lk{; ugha & fjV ;kfpdk mfpr :i ls [kkfjt dh xbZ & vihy [kkfjtA

Case referred:

(2020) 38 GSTJ 482 (Ker).

Kamal Kumar Jain, for the appellant. 
R.P. Singh Kaurav, G.A.  for the respondents/State. 
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J U D G M E N T 

The Judgment of the Court was delivered by :
S.A. DHARMADHIKARI, J. :- In this Writ Appeal preferred under Section 2 (1) of 
the Madhya Pradesh Uchch Nyayalaya (Khand Nyay Peeth Ko Appeal) 
Adhiniyam, 2005, challenge has been made to the order dt.27.08.2019 passed by 
the learned Single Judge in W.P.No.9885/2019, whereby Writ Petition 
challenging the order dt.18.04.2019 passed by the learned appellate authority has 
been dismissed.

2.  Brief facts leading to filing of the writ petition were that the appellant is a 
dealer registered under the Central Goods and Services Tax Act, 2017 (hereinafter 
shall be referred to as the 'Act of 2017') and is engaged in carrying on the business 
of selling and purchasing of Clarified Butter (Ghee), Butter and other milk 
products under the name of M/s Om Trading Company Gwalior. On 05.10.2018, a 
show cause notice was issued to the appellant by the Deputy Commissioner of 
State Tax Gwalior, in which it was stated that the appellant is carrying on the 
business only on papers and the e-way bills are downloaded but the concerned 
vehicles are not transporting any goods in actual. The cause of action arose when 
the report bearing No.229/Deputy Commissioner's office dt.29.08.2018 was 
addressed by the Dy. Commissioner, Range-A, Agra to the Joint Commissioner, 
Gwalior, whereby it transpired that the appellant had carried out business 
transactions with one M/s Macro International, Kacharighat, Agra and has 
purchased 8100 kgs. of clarified butter through bill No.53 on 31.07.2018 
amounting to Rs.23,49,000/- and again purchased 1000 Tin of clarified butter 
through bill No.54 amounting to Rs.40,50,000/-. In view of aforesaid, a show 
cause notice dt.05.10.2018 was issued as it was found that the bills were without 
supply of goods in violation of stipulations contained in the Act of 2017. The 
notice was purportedly issued under Rule 21(b) of the Central Goods and Services 
Tax Rules 2017 (hereinafter shall be referred to as the 'Rules of 2017'), which 
mandates that the registration granted to the person is liable to be cancelled, if the 
person issued invoice or bill without supply of goods or services in violation of the 
provisions of the Act or the rules made thereunder. Since the appellant failed to 
prove his e-way transaction details, his registration has been cancelled by order 
dt.09.01.2019. Being aggrieved, the appellant preferred an appeal under Section 
107 of the Act of 2017. The Appellate Authority taking into consideration the 
entire facts on record, affirmed the order passed by the Dy.Commissioner of State 
Tax. Being aggrieved, the appellant had filed writ petition before this Court 
bearing W.P.No.9885/2019, which came to finally decided on 27.08.2019, 
whereby the orders passed by the Dy.Commissioner of State Tax as well as 
Appellate Authority has been affirmed. Being aggrieved, the present Writ Appeal 
has been filed.
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3.  Shri Kamal Kumar Jain, learned counsel appearing for the appellant 
submitted that the impugned order passed by the learned Single Judge is perverse 
and contrary to law and therefore the same deserves to be set aside. It is further 
contended that the order dt.09.01.2019 passed by the appellate authority is 
completely silent as to the provisions under which the impugned order has been 
passed and no good reason has been assigned for cancellation of GSTN of the 
appellant. The appellant further contended that the consignment was being 
transported by the transporter namely M.R. Road Lines through which the 
material was physically transported to Gwalior through Vehicle No. UP83T0223 
and HR63A3341 and the route taken was from Agra to Kheragarh to Rajakheda, 
then Dholpur to Morena and then Gwalior and in between there was no toll plaza 
located. Even though all the requisite documents i.e. e-way bill and invoices were 
available, therefore, it can not be said that no physical transportation of goods had 
taken place from Agra to Gwalior. The appellant further contended that the said 
collection of tax and penalty by the respondents is through coercion and threat 
inspite of the fact that cancellation is covered by all the documents. It is alleged 
that it is an inter-State sale and the respondents can not deny the same and demand 
and collect the tax in the manner in which they have done, which is arbitrary and 
without jurisdiction. In such circumstances, the impugned order deserves to be set 
aside.

4.  Learned counsel for the appellant in support of his contention has placed 
reliance on the judgment of High Court of Kerala in the case of Kannangayathu 
Metals Vs. Asst. State Tax Officer and others reported in (2020) 38 GSTJ 482 
(Ker) to contend that as per Section 129 of GST Act, there is no mandate for 
detaining goods merely because driver took an alternate route to reach the 
destination, if the goods are covered by valid E-way Bill. The writ petition was 
allowed. He further placed reliance on another judgment of High Court of Kerala 
in the case of Relcon Foundations (P) Ltd. Vs. Asstt. State Tax Officer and others 
reported in (2020) 38 GSTJ 482 (Ker), in which it is held that detention of the 
vehicle under Section 129 of GST Act is not justified.

5.  Per contra, the counter affidavit has been filed by the respondents. Shri 
R.P.Singh Kaurav, learned Government Advocate appearing for the 
respondents/State contended that the appellant had failed to bring on record any 
material before the authorities to show that the bills/e-way bills which were issued 
and are in question in the present litigation pursuance to which any material 
physically transferred from Agra to Gwalior or not and therefore there is no 
infirmity in the order dt.27.08.2019 passed by the writ court. He further contended 
that even assuming for the sake of argument that the alleged contentions of the 
appellant are true, in that case there are number of toll plaza between Morena to 
Gwalior and if the goods had been physically transferred, the appellant ought to 
have possessed the toll plaza receipts. It is also settled practice that the 
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transporters used to choose shortest route available to transport the goods in order 
to save time and money. In the present case, the route used to transport the goods is 
not only longer route but also takes more time to reach the destination. It is very 
surprising and strange that instead of using four lane high way, some alternative 
route, which is longer, has been used by the appellant. Cancellation of registration 
of GSTN was effected after affording due opportunity of hearing to the appellant.

6. Learned Single Judge came to the conclusion that a detailed enquiry was 
conducted by the Commercial Department Range Agra and that the fact regarding 
issuance of invoices/e-way bills without any transportation of physical goods 
came into picture, therefore, verification in this regard was also done wherein it 
was actually found that the goods were not physically transported and that before 
initiating the proceeding against the appellant proper opportunity of hearing/show 
cause notice was issued and only thereafter the order cancelling the GST 
registration was passed. The appellant had failed to produce the said documents to 
prove that the goods in question was physically transferred from Agra to Gwalior. 
As such finding no error in the judgment rendered by the appellate authority, writ 
petition was dismissed.

7. Heard learned counsel for the parties.

8. For the purpose of convenience, Rule 21 of the Rules of 2017 is 
reproduced hereinunder :-

"21. Registration to be cancelled in certain cases.- The 
registration granted to a person is liable to be cancelled, if the 
said person -

(a)  does not conduct any business from the declared place of 
business; or

(b)  issues invoice or bill without supply of goods or services 
or both in violation of the provisions of the Act, or the rules 
made thereunder; or

(c)  violates the provisions of section 171 of the Act or the 
rules made thereunder.

(d)  violates the provision of rule 10A.

(e)  avails input tax credit in violation of the provisions of 
section 16 of the Act or the rules made thereunder, or

(f)  furnishes the details of outward supplies in FORM 
GSTR-1 under section 37 for one or more tax periods which is in 
excess of the outward supplies declared by him in his valid 
return under section 39 for the said tax periods; or

(g)  violates the provision of rule 86B."
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Rule 22 of the Rules of 2017 is also reproduced hereinunder :-

"22. Cancellation of registration. - (1) Where the proper 
officer has reasons to believe that the registration of a person is 
liable to be cancelled under section 29, he shall issue a notice to 
such person in FORM GST REG-17, requiring him to show 
cause, within a period of seven working days from the date of 
the service of such notice, as to why his registration shall not be 
cancelled.

(2) The reply to the show cause notice issued under sub-rule (1) 
shall be furnished in FORM REG-18 within the period specified 
in the said sub-rule.

(3) Where a person who has submitted an application for 
cancellation of his registration is no longer liable to be 
registered or his registration is liable to be cancelled, the proper 
officer shall issue an order in FORM GST REG-19, within a 
period of thirty days from the date of application submitted 
under rule 20 or, as the case may be, the date of the reply to the 
show cause issued under sub-rule (1) or under sub-rule (2A) of 
rule 21A, cancel the registration, with effect from a date to be 
determined by him and notify the taxable person, directing him 
to pay arrears of any tax, interest or penalty including the 
amount liable to be paid under sub-section (5) of section 29.

(3A) Where a certificate of registration has not been made 
available to the applicant on the common portal within a period 
of fifteen days from the date of the furnishing of information 
and particulars referred to in clause (c) of sub-rule (2) and no 
notice has been issued under sub-rule (3) within the said period, 
the registration shall be deemed to have been granted and the 
said certificate of registration, duly signed or verified through 
electronic verification code, shall be made available to the 
registered person on the common portal.

(4) Where the reply furnished under sub-rule (2) or in response 
to the notice issued under sub-rule (2A) of rule 21A is found to 
be satisfactory, the proper officer shall drop the proceedings and 
pass an order in FORM GST REG-20.

Provided that where the person instead of replying to the 
notice served under sub-rule (1) for contravention of the 
provisions contained in clause (b) or clause (c) of sub-section 
(2) of section 29, furnishes all the pending returns and makes 
full payment of the tax dues along with applicable interest and 
late fee, the proper officer shall drop the proceedings and pass 
an order in FORM GST-REG 20.

625I.L.R.[2021]M.P. Om Trading Comp. (M/s) Vs. Dy. Commissioner of State Tax (DB)



(5) The provisions of sub-rule (3) shall, mutatis mutandis, apply 
to the legal heirs of a deceased proprietor, as if the application 
had been submitted by the proprietor himself."

9.  The appellate authority taking into consideration the entire facts on record 
had affirmed the order passed by the Dy. Commissioner of State Tax holding that -

^^--- ik;k x;k fd lacaf/kr vf/kdkjh }kjk iath;u fujLr fd;s 
tkus ds iwoZ vihykFkhZ dks dkj.k crkvks lwpuki= fnukad 
05&10&2018 dk s tkjh fd;k x;k FkkA rRi'pkr fnukda  09&01&2019 
dks vihykFkhZ dk iath;u fujLr fd;k x;k gSA iath;u fujLrhdj.k 
dk eq[; vk/kkj fMIVh dfe'uj ¼fo-vuq-'kk-½ okf.kfT;d dj jsat ,] 
vkxjk dki= fnukad 29&08&2018 gS] ftlesa fMIVh dfe'uj ¼fo-vuq-
'kk-½ okf.kfT;d dj jsat ,] vkxjk }kjk vihykFkhZ esllZ vkse VªsfMax 
dEiuh ds laca/k esa ;g izfrosfnr fd;k x;k gS fd muds }kjk esllZ 
ekdksZ baVjus'kuy vkxjk ls eky ns'kh ?kh Øe'k% #i;s 2349000@& 
,oa #i;s 4050000@& fcy Øekad 53 fnukad 31&07&2018 ,oa fcy 
Øekad 54 fnukad 31&07&2018 ls Ø; djuk n'kkZ;k gSA vkxjk ds 
foØsrk O;olkbZ esllZ ekdksZ baVjus'kuy vkxjk ds }kjk foHkkxh; 
iksVZy ij eq[; O;olk; LFky ds vfrfjDr rhu vU; LFkkuksa ij Hkh 
xksnke ?kksf"kr fd;s x;s gSa ftuesa ls dsoy ,d LFkku ij gh QeZ dh 
O;olkf;d xfrfof/k;kW gksuk ikbZ xbZ rFkk foØsrk O;olkbZ esllZ 
ekdksZ baVjus'kuy] vkxjk dh tkap ds le; mDr ekg ls lacaf/kr dksbZ 
fu;fer izi= ugh ik;s x;sA blds vykok esllZ vkxjk&Xokfy;j 
ikFkost izk0fy0 tkto VksyIyktk] lSa;k] vkxjk ls fMIVh dfe'uj] 
okf.kfT;d dj jsat] vkxjk }kjk lwpuk izkIr dh xbZ ftlds vuqlkj 
mDr okgu ftuds fd okgu Øekad Øe'k% UP 83 T 0223 ,oa okgu 
Øekad HR 63A3341 gSa] fu/kkZfjr frfFk dks VksyIyktk ls ikl ugh 
gq, gSaA blls Li"V gS fd Øsrk foØsrk nksuksa O;olkb;ksa }kjk dsoy 
izi=ksa dk vknku&iznku fd;k tk jgk gSA okLro esa eky dk dksbZ 
ifjogu ugha fd;k tk jgk gSA 

-----

vihykFkhZ }kjk eky ls lacaf/kr tks dkxtkr izLrqr fd;s gSa 
muls eky dk okLrfod vknku&iznku fd;k tkuk izekf.kr ugh gksrk 
gSA lgk;d vk;qDr] jkT;dj] Xokfy;j o`r rhu ds funsZ'k ij 
jkT;dj fujh{kd] Xokfy;j o`r rhu }kjk izLrqr izfrosnu fnukad 
05&12&2018 ,oa iapukek esa nf'kZr irs ij vihykFkhZ dk O;olk; 
lapkfyr gksuk izrhr gksrk gS fdUrq muds }kjk mDr laO;ogkj ds laca/k 
esa dksbZ izfrosnu ugh fn;k x;k gSA l{ke vf/kdkjh }kjk vihykFkhZ ds 
izdj.k esa fMIVh dfe'uj] okf.kfT;d dj jsat] vkxjk ds izfrosnu ds 
vk/kkj ij iath;u fujLr fd;k x;k gSA ftlesa muds }kjk foØsrk 
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O;olkbZ esllZ ekdksZ baVjus'kuy vkxjk ds O;olk; LFky dh tkap dh 
xbZ rFkk ik;k x;k fd foØsrk }kjk eky dk okLrfod foØ; ugh 
fd;k x;k gSA okLrfod :i ls eky dk vknku&iznku u djrs gq, 
dsoy izi=ksa dk vknku&iznku fd;k x;k gS rFkk VksyIyktk 
vkxjk&Xokfy;j ikFkost izk0fy0 tkto lSa;k] vkxjk ds fjdkMZ esa Hkh 
mDr okguksa dk fu/kkZfjr frfFk dks ogkW ls fudyuk ugha ik;k x;k 
gSA”

10.  On going through the order passed by the appellate authority it appears 
that the detailed enquiry was conducted before passing the impugned order, in 
which certain discrepancies were found with regard to the business of the 
appellant. It was found that the appellant had failed to prove e-way bill transaction 
details, therefore, the registration was cancelled. A proper opportunity of hearing 
was afforded to the appellant. No cogent documentary evidence is available on 
record to justify the stand taken by the appellant. The learned Single Judge has 
rightly come to the conclusion and dismissed the writ petition.

11.  The judgments relied on by the learned counsel for the appellant are of no 
assistance to the appellant inasmuch as the facts of those cases and the present 
case are altogether different. In the present case, in the detailed enquiry it was 
found that no material physically transferred from Agra to Gwalior.

12.  In view whereof, no fault can be found in the finding recorded by the 
learned Single Judge as well as learned appellate authority. Accordingly, the writ 
appeal fails and is hereby dismissed.

Appeal dismissed

I.L.R. [2021] M.P. 627
WRIT PETITION 

Before Mr. Justice G.S. Ahluwalia
WP No. 9029/2013 (Gwalior) decided on 13 January, 2021

MADHU MORYA (KU.) …Petitioner

Vs.

STATE OF M.P. & ors.  …Respondents

A.	 Service Law – Appointment – Held – If all candidates were 
having similar qualification, respondents should have looked into provisions 
for giving preference – As petitioner was entitled for preference being a 
spinster of 30 years, respondents should not have looked into the marks 
obtained by them in Higher Secondary/Inter examination – Appointment of 
petitioner wrongly cancelled – Impugned order set aside – Petition allowed.

(Paras 18, 23 & 24)
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d- lsok fof/k & fu;qfDr & vfHkfu/kkZfjr & ;fn lHkh vH;fFkZ;ksa dh leku 
vgZrk Fkh] vxzrkØe nsus ds fy, izR;FkhZx.k dks mica/kksa eas ns[kuk pkfg, Fkk & pwafd 
;kph ,d 30 o"khZ; vfookfgrk gksus ds ukrs vxzrkØe gsrq gdnkj Fkh] izR;FkhZx.k dks 
muds }kjk mPPk ek/;fed@baVj ijh{kk esa izkIr vadksa dks ugha ns[kuk pkfg, Fkk & ;kph 
dh fu;qfDr xyr :Ik ls fujLr dh xbZ & vk{ksfir vkns'k vikLr & ;kfpdk eatwjA

B. Service Law – Appointment – Policy Guidelines – Applicability – 
Held – Petitioner appointed on 12.06.2007 when policy dated 27.05.2006 was 
in force – New policy came on 10.07.2007 – Since appointment of petitioner 
was made prior to coming into force of new policy dated 10.07.2007, case of 
petitioner has to be considered as per guidelines dated 27.05.2006. (Para 17)

[k- lsok fof/k & fu;qfDr & uhfr fn'kkfunsZ'k & iz;ksT;rk & vfHkfu/kkZfjr 
& ;kph dh fu;qfDr 12-06-2007 dh Fkh tc uhfr fnukafdr 27-05-2006 izHkkoh Fkh & 
u;h uhfr 10-07-2007 dks vk;h & pwafd ;kph dh fu;qfDr] u;h uhfr fnukafdr 10-07-
2007 izHkkoh gksus ls iwoZ dh xbZ Fkh] ;kph ds izdj.k dk fopkj 27-05-2006 ds 
fn'kkfunsZ'kksa ds vuqlkj fd;k tkuk gksxkA

C.	 Service Law – Policy Guidelines – Retrospective Operation – 
Held – Guidelines are executive instructions and are always prospective in 
operation until and unless they are made retrospective specifically – Nothing 
in the new guidelines to indicate that they were made retrospective in 
operation.	  (Para 17)

x- lsok fof/k & uhfr fn'kkfunsZ'k & Hkwry{kh izorZu & vfHkfu/kkZfjr & 
fn'kkfunsZ'k] dk;Zikfyd vuqns'k gksrs gSa vkSj izorZu esa lnSo Hkfo";y{kh gksrs gSa tc rd 
fd mUgsa fofufnZ"V :Ik ls Hkwry{kh ugha cuk;k x;k gS & u;s fn'kkfunsZ'kksa esa ;g n'kkZus 
ds fy, dqN ugha fd mUgsa izorZu esa Hkwry{kh cuk;k  x;k FkkA

D.	 Service Law – Limitation for Appeal – Held – In guidelines 
dated 27.05.2006, no period of limitation was provided for filing an appeal – 
Appeal filed by respondent-5 should not have been dismissed as time barred. 

(Para 14 & 15)

?k- lsok fof/k & vihy gsrq ifjlhek & vfHkfu/kkZfjr & fn'kkfunsZ'k fnukad 
27-05-2006 esa] ,d vihy izLrqr djus gsrq dksbZ ifjlhek vof/k micaf/kr ugha dh xbZ 
Fkh & izR;FkhZ&5 }kjk izLrqr vihy dks le; oftZr gksus ds vk/kkj ij [kkfjt ugha fd;k 
tkuk pkfg, FkkA 

E.	 Limitation Act (36 of 1963), Section 3(1) – Bar of Limitation – 
Held – It is for Court to find out as to whether appeal is within limitation or 
not – There is no law that  in case if question of limitation is not raised at the 
earliest, then it cannot be considered at a later stage. (Para 10)
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³ ifjlhek vf/kfu;e ¼1963 dk 36½] /kkjk 3¼1½ & ifjlhek dk otZu & 
vfHkfu/kkZfjr & ;g U;k;ky; ds fy, gS fd irk yxk;s fd D;k vihy ifjlhek ds Hkhrj 
gS vFkok ugha & ,slh dksbZ fof/k ugha gS fd ;fn ifjlhek ds iz'u dks 'kh?kzrk ls ugha 
mBk;k x;k gS] rc ml ij ckn ds izØe ij fopkj ugha fd;k tk ldrkA 

Case referred:

(2004) 11 SCC 425.

J.S. Rathore, for the petitioner. 
Ajay Raghuvanshi, P.L. for the respondent Nos. 1 to 4/State. 

(Supplied: Paragraph numbers)

O R D E R
(Heard through Video Conferencing)

G.S. AHLUWALIA, J. :- This petition under Article 226 of the Constitution 
of India has been filed against the order dated 16/04/2013 passed by Additional 
Commissioner, Gwalior Division, Gwalior in Case No.406/2011-12/Appeal, by 
which the appeal filed by the petitioner has been dismissed.

2. The necessary facts for disposal of the present petition in short are that the 
petitioner is a Scheduled Caste candidate and an advertisement was issued for 
appointment of Anganwadi Worker. The petitioner as well as the respondent No.5 
participated in the said recruitment process and by order dated 12/06/2017, the 
petitioner was appointed on the post of Anganwadi Worker, Anganwadi Centre, 
Ward No.14/11, Bhitarwar, District Gwalior. The appointment of the petitioner 
was challenged by respondent No.5 before the Additional Collector, Gwalior. It is 
submitted by the counsel for the petitioner that at the time of appointment of the 
petitioner, the policy for appointment on the post of Anganwadi Worker, dated 
27/05/2006 was in force, according to which the minimum qualification for 
recruitment to the post of Anganwadi Worker was Higher Secondary/Inter pass. It 
was also provided that the candidate belonging to Scheduled Caste and Scheduled 
Tribe, living Below the Poverty Line, as well as Widow/ Deserted, Spinster of 30 
years or more and other women would be given preference. However, thereafter 
on 10/07/2007, a new policy was formulated and it was provided that the marks 
would be awarded as per the percentage obtained in respective examinations. It is 
submitted that thereafter, the Additional Collector, District Gwalior by order 
dated 29/06/2009 passed in Case No.35/2008-09/Appeal allowed the appeal filed 
by the respondent no.5 on the basis of the guidelines dated 10/07/2007 and 
remanded the matter back. It was observed by Additional Collector that the 
recommendation was made for appointment of the respondent no.5 on the basis 
that she belongs to Scheduled Caste and is living Below the Poverty Line and is 
running a Shishu Sikshya Kendra. It was also mentioned that the name of the 
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respondent no.5 was mentioned in the panel of names which was recommended 
by the Councillor. It was also observed that although the name of the petitioner 
was not in the panel of names recommended by the Councillor, but on the basis 
that she is a spinster, aged about 30 years, she was appointed. It was further 
observed that although the name of the respondent No.5 was recommended but by 
ignoring the said recommendation, the petitioner was granted appointment. It was 
also observed that although the counsel for the petitioner had raised an objection 
that the appeal filed by the respondent no.5 is barred by limitation but the said 
objection was rejected on the ground that the objection with regard to delay in 
filing the appeal should have been raised at the earliest but it was not done, 
therefore, at this stage, it cannot be decided. Accordingly, the appointment of the 
petitioner was set aside and the matter was remanded back to the competent 
authority to consider the application for appointment on the post of Anganwadi 
Worker, Anganwadi Centre, Ward No.14/11, Bhitarwar, District Gwalior.

3. Being aggrieved by the order of the Additional Collector, the petitioner 
preferred a revision which was registered as Case No.207/2008-09/Revision, but 

nd
the said revision was dismissed by order dated 22  March, 2009 by the Additional 
Commissioner, Gwalior Division, Gwalior. While dismissing the revision filed 
by the petitioner, the Additional Commissioner, Gwalior Division, Gwalior 
considered the marks obtained by the candidates in Higher Secondary/Inter 
Examination. Thereafter, by order dated 11/05/2010, the Project Officer,   
Integrated Child Welfare Development Project, Bhitarwar, District Gwalior, 
cancelled the appointment of the petitioner and by another order dated 
11/05/2010, appointed the respondent No.5 on the post of Anganwadi Worker, 
Anganwadi Centre, Ward No. 14/11, Bhitarwar, District Gwalior.

4. The petitioner, thereafter, preferred an appeal challenging the 
appointment of the respondent No.5 before the Additional Collector, Gwalior 
which was registered as Case No.22/2010-11/Appeal and was dismissed by order 
dated 29/11/2011. The order passed by the Additional Collector, Gwalior was 
challenged in appeal preferred before the Additional Commissioner, Gwalior 
Division, Gwalior in Case No. 406/2011-12/Appeal, which too has been 
dismissed by order dated 16/04/2013.

5. Challenging the orders passed by the authorities below, it is submitted by 
the counsel for the petitioner that the date on which the advertisement was issued 
and even on the date on which the petitioner was appointed on the post of 
Anganwadi Worker, i.e. 12/06/2007, the policy for appointment on the post of 
Anganwadi Worker dated 27/05/2006 was in vogue and the only requirement was 
that the candidate must have passed Higher Secondary/Inter Examination. There 
was nothing in the said policy that the points/marks would be awarded on the basis 
of percentage of marks of the candidates in the Higher Secondary/ Inter 
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Examination. This condition was inserted for the first time in the policy dated 
10/07/2007. It is submitted that the policy dated 10/07/2007 came into existence 
subsequent to the appointment of the petitioner and, therefore, the subsequent 
policy cannot be taken into consideration for deciding pending appeal. It is further 
submitted that any recommendation of the name of the candidate made by Sector 
Supervisor was not binding on the competent authority and if the Project Officer, 
Integrated Child Welfare Development Project was of the view that the 
recommendation made by Sector Supervisor is not in accordance with rules/ 
guidelines, then it was not incumbent upon him to blindly act upon the 
recommendation of the Sector Supervisor and, therefore, the Project Officer, 
Integrated Child Welfare Development Project, Bhitarwar, District Gwalior 
rightly appointed the petitioner on the post of Anganwadi Worker, Anganwadi 
Centre, Ward No.14/11, Bhitarwar, District Gwalior. It is submitted that the 
guidelines dated 10/07/2007 were not retrospective in operation, therefore, the 
subsequently enforced policy should not have taken into consideration by the 
authorities. It is further submitted that the appeal filed by the respondent no.5 
against the appointment of the petitioner was barred by limitation. 

6. Per contra, the petition is opposed by the counsel for the respondents. The 
counsel for the respondent No.5 submitted that since the orders under challenge 
were passed by the authorities, therefore, it is for the authorities to support their 
stand. No other argument with regard to the correctness of the orders passed by the 
authorities was advanced by the counsel for the respondent No.5. In case if the 
petition is allowed, then the respondent No.5 would be the sufferer but for the 
reasons best known to her counsel, no argument was advanced. 

7. The counsel for the respondents no.1 to 4 submitted that the authorities 
have rightly taken into consideration the subsequently implemented policy 
because on the day when the appeal filed by respondent no.5 was decided by the 
Additional Collector, the new policy dated 10/07/2007 had come into operation 
and, therefore, no illegality has been committed by the authorities. 

8. So far as the question of limitation is concerned, the counsel for the 
respondents no.1 to 4 submitted that since the objection with regard to limitation 
was not raised by the petitioner at the earliest, therefore, the Additional Collector 
was right in ignoring the question of limitation.

Heard the learned counsel for the parties.

9. From the order dated 29/06/2009 passed by Additional Collector, Gwalior 
in Case No.35/2008-09/Appeal, it is clear that during the course of argument, a 
specific objection was raised by the counsel for the petitioner that the appeal filed 
by the respondent no.5 was barred by limitation, however, the said objection was 
turned down by the Additional Collector, Gwalior by observing that the objection 
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with regard to limitation should have been raised by the counsel for the petitioner 
at the earliest and since that objection was not raised, therefore, the said objection 
cannot be considered at the time of final arguments.

10. The ground on which the objection with regard to limitation was rejected 
by the Additional Collector, Gwalior cannot be upheld. So far as the question of 
limitation is concerned, as per Section 3 of the Limitation Act, it is for the Court to 
find out as to whether the appeal is within the limitation or not. There is no law that 
in case if the question of limitation is not raised at the earliest, then it cannot be 
considered at a later stage. 

Section 3 of the Limitation Act reads as under:-

''3. Bar of limitation.— (1) Subject to the provisions 
contained in sections 4 to 24 (inclusive), every suit instituted, 
appeal preferred, and application made after the prescribed 
period shall be dismissed, although limitation has not been set 
up as a defence.

(2) For the purposes of this Act—

(a) a suit is instituted—

(i) in an ordinary case, when the plaint is 
presented to the proper officer;

(ii) in the case of a pauper, when his application 
for leave to sue as a pauper is made; and

(iii) in the case of a claim against a company 
which is being wound up by the court, when the claimant first 
sends in his claim to the official liquidator;

(b) any claim by way of a set off or a counter claim, 
shall be treated as a separate suit and shall be deemed to have 
been instituted—

(i) in the case of a set off, on the same date as 
the suit in which the set off is pleaded;

(ii) in the case of a counter claim, on the date on 
which the counter claim is made in court;

(c) an application by notice of motion in a High 
Court is made when the application is presented to the proper 
officer of that court.''

From the plain reading of Section 3(1) of the Limitation Act, it is clear that 
whether the question of limitation has been set up as a defence or not, it is for the 
Court to find out as to whether the proceedings are within the period of limitation 
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or not and if those proceedings are not within the limitation, then they are to be 
dismissed as barred by time.

11. The Supreme Court in the case of  Draupadi Devi and Others vs. Union of 
India and others, reported in (2004) 11 SCC 425 has held as under:-

''72. That brings us to the issue of limitation. The learned Single 
Judge held that the plea of limitation not having been taken in 
the pleadings defendants Nos.1 and 2 should not be allowed to 
raise the said plea.

73, We may notice here that under the Code of Civil Procedure, 
Order VII Rule 1(e) requires a plaint to state "the facts 
constituting the cause of action and when it arose". The plaintiff 
was bound to plead in the plaint when the cause of action arose. 
If he did not, then irrespective of what the defendants may plead 
in the written statement, the court would be bound by the 
mandate of Section 3 of the Limitation Act, 1908 to dismiss the 
suit, if it found that on the plaintiffs own pleading his suit is 
barred by limitation. In the instant case, the plaint does not plead 
clearly as to when the cause of action arose. In the absence of 
such pleadings, the defendants pleaded nothing on the issue. 
However, when the facts were ascertained by evidence, it was 
clear that the decision of the Government of India not to 
recognise the suit property as private property of the Maharaja 
was taken some time in the year 1951, whether in March or May. 
Dewan Jarmanidass, the plaintiff and the Maharaja were very 
much aware of this decision. Yet, the suit was filed only on 
11.5.1960.

74. The Division Bench was, therefore, right in applying 
Article 120 of the Limitation Act, 1908 under which the period 
of limitation for a suit for which no specific period is provided in 
the Schedule was six years from the date when the right to sue 
accrues. The suit was, therefore, clearly barred by limitation and 
by virtue of Section 3 of the Limitation Act, 1908, the court was 
mandated to dismiss it.

75. As rightly pointed out by the Division Bench, the learned 
Single Judge ought to have permitted the plea to be raised on the 
basis of the facts which came to light. The Division Bench has 
correctly appreciated the plea of limitation, in the facts and 
circumstances of the case, and rightly came to the conclusion 
that the suit of the plaintiff was liable to be dismissed on the 
ground of limitation. We agree with the conclusion of the 
Division Bench on this issue.''
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12. Thus, it is clear that the Additional Collector, Gwalior should not have 
rejected the objection of limitation.

13. Now, the next question for consideration before the Court is that whether 
the appeal filed by the respondent no.5 was barred by limitation or not ?

In the guidelines dated 27/05/2006, the provision of appeal reads as 
under:-

vkaxuokMh dk;ZdrkZ@lgkf;dk dh fu;qfDr@lsok ls i`Fkd 
djus ds fdlh Hkh izdj.k esa fookn gksus dh fLFkfr esa mlds }kjk 
dysDVj ds le{k vihy dh tk ldsxh] dh xbZ vihy ds lanHkZ esa 
ftyk dysDVj dk fu.kZ; vafre gksxkA

No period of limitation was provided for filing an appeal.

14. It is contended by the counsel for the petitioner that in the policy dated 
10/07/2007, the limitation of ten days has been provided. The petitioner cannot 
play hot and cool by submitting on one hand, that the appointment of the petitioner 
is governed by policy dated 27/05/2006 and not by policy dated 10/07/2007 and at 
the same time, by submitting that the period of limitation provided in the policy 
dated 10/07/2007 should be imported in the policy dated 27/05/2006.

15. Thus, it is clear that in absence of any period of limitation, the Additional 
Collector, Gwalior could not have dismissed the appeal filed by the respondent 
no.5. Under these circumstances, it is held that the appeal filed by the respondent 
no.5 before the Additional Collector, Gwalior was within time and was not barred 
by limitation.

16. The next question for consideration is that when the entire selection 
process was completed prior to 10/07/2007, then whether the conditions provided 
under the policy dated 10/07/2007 could have been made applicable to the present 
case or not ?

17. The guidelines dated 27/05/2006 as well as the guidelines dated 
10/07/2007 are executive instructions. The guidelines are always prospective in 
operation until and unless they are made retrospective specifically. There is 
nothing in the guidelines dated 10/07/2007 to indicate that those guidelines were 
retrospective in operation or were also made applicable to pending appeals arising 
out of recruitment made prior to 10/07/2007. Under these circumstances, this 
Court is of the consideration opinion that since the appointment of the petitioner 
was made prior to coming into force of policy dated 10/07/2007, therefore, the 
case of the petitioner has to be considered in the light of the guidelines dated 
27/05/2006.
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18. As per the guidelines dated 27/05/2006, the only qualification for 
appointment of Anganwadi Worker was that the candidate must have passed 
Higher Secondary/ Inter Examination. Preference was also given to the 
candidates belonging to Scheduled Caste and Scheduled Tribes and living Below 
the Poverty Line, Widow, Deserted, Spinster aged about 30 years or more and 
other women. In the guidelines dated 27/05/2006, there was no provision that any 
marks were to be awarded on the basis of percentage of marks obtained by the 
candidates in the Higher Secondary/ Inter Examination. Since the minimum 
qualification was Higher Secondary/Inter Examination, therefore, under these 
circumstances, where the candidates are at par with each other, then it cannot held 
that under no circumstance, the respondents were not competent to consider the 
marks obtained by the candidates in the Higher Secondary/ Inter Examination. 
However, in the present case, the situation is different. It is submitted that the 
marks could have been considered only when any candidate who was eligible to 
get preference, was not available. In this case, the petitioner was entitled for 
preference being a spinster aged about 30 years and once the candidate having 
passed Higher Secondary/ Inter Examination was entitled to get preference, then 
there was no occasion for the respondents to consider the marks obtained by the 
candidates in the Higher Secondary/ Inter Examination.

19. The counsel for the respondent no.5 has raised his hands by submitting 
that it is for the respondents/ authorities to justify their orders.

20. The respondents No.1 to 4 have filed their return merely by mentioning 
that the petitioner is pursuing the litigation since 2007 without any merits and the 
orders passed by the respondents/ authorities are in accordance with law.

21. The petitioner in paragraph 6 of the writ petition has specifically taken the 
following grounds:-

''6.2. That, the appointment of petitioner vide order dt. 
12-06-2007 as per direction of circular dated 27-05-2006 
because she had requisite qualification and given preference 
that she was unmarried over 30 years of age living below 
poverty line as contemplated condition in aforesaid circular.

6.3. That, the respondent no.3 overlooked circular dt. 
27-05-2006 by which the appointment of petitioner was made 
while respondent no.3 decided appeal no.35/2006-2007 of 
respondent no.5 as per circular of amended circular dated 
10-07-2007 which has no retrospective effect.

6.4. That, the without amending the rules given retrospective 
effect the selection of petitioner already made the right vested 
with the petitioner to obtain employment cannot be taken away.
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6.5. That, the respondent no.2 also over looked 
appointment of petitioner which was made according circular 
dt. 27-05-2006 and passed order as per direction given circular 
dt.10-07-2007 which was issued after appointment of petitioner 
dated 12-06-2007.

6.6. That, the amendment rules dt. 10-07-2007 will not be 
applicable in case of petitioner who selection order amended 
rules dt.27-05-2006 has been finalised and appointment of 
petitioner was made on 12-06-2007.''

22. Respondents no.1 to 4 have not cared to meet out the grounds raised by the 
petitioner. The petitioner and respondent no.5 are candidates belonging to 
Scheduled Caste.

23. Under these circumstances, this Court is of the considered opinion that 
when  all the  candidates were having  similar qualification, then the respondents 
should have looked into the provisions for giving preference and since the 
petitioner had also passed Higher Secondary/ Inter Examination and was entitled 
for preference being a spinster of thirty years, the respondents should not have 
looked into the marks obtained by the candidates in the Higher Secondary/ Inter 
Examination. Accordingly, it is held that the Project Officer, Integrated Child 
Welfare Development Project had rightly appointed the petitioner by order dated 
12/06/2007 on the post of Anganwadi Worker, Anganwadi Centre, Ward 
No.14/11, Bhitarwar, District Gwalior and the appointment of the petitioner was 
wrongly cancelled by Project Officer, Integrated Child Welfare Development 
Project, by order dated 11/05/2010.

24. Accordingly, the order dated 29/06/2009 passed by Additional Collector, 
nd Gwalior in Case No.35/2008-09/Appeal, order dated 22 March, 2009 passed by 

Additional Commissioner, Gwalior Division, Gwalior in Case No.207/2008-
09/Revision, order dated 11/05/2010 passed by Project Officer, Integrated Child 
Welfare Development Project, Bhitarwar, District Gwalior by which the 
appointment of the petitioner was cancelled, order dated 11/05/2010 passed by 
Project Officer, Integrated Child Welfare Development Project, Bhitarwar, 
District Gwalior by which the respondent no.5 was appointed on the post of 
Anganwadi Worker, Anganwadi Centre, Ward No.14/11, Bhitarwar, District 
Gwalior, order dated 29/11/2011 passed by Additional Collector, Gwalior in Case  
No.22/2010-11/Appeal and the order dated 16/04/2013 passed by Additional 
Commissioner, Gwalior Division, Gwalior in Case No.406/2011-12/Appeal, are 
hereby set aside. The order dated 12/06/2007 issued by Project Officer, Integrated 
Child Welfare Development Project, Bhitarwar, District Gwalior by which the 
petitioner was appointed on the post of Anganwadi Worker, Anganwadi Centre, 
Ward No.14/11, Bhitarwar, District Gwalior is hereby restored.
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With the aforesaid observations, the petition succeeds and is hereby 
allowed. No order as to costs.

Petition allowed

I.L.R. [2021] M.P. 637
WRIT PETITION

Before Mr. Justice G.S. Ahluwalia
WP No. 8154/2020 (Gwalior) decided on 21 January, 2021

JAGDISH SINGH JATAV  …Petitioner

Vs.

STATE OF M.P. & ors.  …Respondents

A.	 Service Law – Dismissal on Ground of Conviction – Moral 
Turpitude – Held – Petitioner was convicted on allegation that he and co-
accused wrongfully restrained and assaulted the complainant by fists and 
blows – Causing bodily injury would not involve moral turpitude – Mere 
ground of conviction, not sufficient to dismiss him from service – Impugned 
order set aside – Reinstatement directed – Petition allowed.

(Paras 7 & 10 to 13)

d- lsok fof/k & nks"kflf) ds vk/kkj ij inP;qfr & uSfrd v|erk & 
vfHkfu/kkZfjr & ;kph dks bl vfHkdFku ij nks"kfl) fd;k x;k Fkk fd mlus rFkk 
lg&vfHk;qDr us ifjoknh dks lnks"k vo:) fd;k vkSj ?kwalks ,oa eqDdksa ls geyk fd;k 
& 'kkjhfjd pksV dkfjr djus esa uSfrd v|erk varxZzLr ugha gksxh & ek= nks"kflf) dk 
vk/kkj mls lsok ls inP;qr djus ds fy, i;kZIr ugha & vk{ksfir vkns'k vikLr & cgky 
djus ds fy, funsf'kr fd;k x;k & ;kfpdk eatwjA

B.	 Civil Services (Classification, Control and Appeal) Rules, M.P. 
1966, Rule 9(i) – Departmental Enquiry – Held – Departmental enquiry can 
be dispensed with in case of the conduct of employee which has led to his 
conviction on a criminal charge. 	 (Para 4 & 5)

[k- flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 
9¼i½ & foHkkxh; tkap & vfHkfu/kkZfjr & deZpkjh ds ,sls vkpj.k ds izdj.k esa] ftlds 
ifj.kker% mls ,d nkf.Md vkjksi ij nks"kfl) fd;k x;k gS] foHkkxh; tkap ls 
vfHkeqDr fd;k tk ldrk gSA

Cases referred:

C.A. No. 7011/2019 decided on 26.04.2019 (Supreme Court), (1997) 4 
SCC 1, (1996) 4 SCC 17.
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Vibhor Kumar Sahu, for the petitioner. 
Abhishek Singh Bhadoriya, P.L. for the respondents/State.

(Supplied: Paragraph numbers)

O R D E R

G.S. AHLUWALIA, J. :- This petition under Section 226 of the 
Constitution of India has been filed against the order dated 04/05/2020 passed by 
the Director, Public Education, MP, Bhopal, by which the appeal filed by the 
petitioner against the order of dismissal issued by the Joint Director, Public 
Education, Division Gwalior on 23/01/2020, has been dismissed.

2. The necessary facts for disposal of present petition in short are that the 
petitioner was working as Upper Division Clerk in Government Girls Higher 
Secondary School, Gohad, District Bhind. He was convicted by judgment dated 
17/06/2019 passed by JMFC, Gwalior in Criminal Case No.166/2016 for offene 
(sic : offence) under Sections 341, 323/34 of IPC and was sentenced to undergo 
the rigorous imprisonment of three months and a fine of Rs.500/-. Criminal 
Appeal filed by the petitioner was dismissed by the Appellate Court by judgment 
dated 07/09/2019. Being aggrieved by the dismissal of his appeal, the petitioner 
has filed a Criminal Revision before this Court and by order dated 16/09/2019, his 
sentence has been suspended. The petitioner also remained in custody from 
07/09/2019 to 16/09/2019.

3. Challenging the impugned orders passed by the authorities, it is submitted 
by the counsel for the petitioner that even if the petitioner has been convicted for 
offence under Sections 323, 341, 34 of IPC but the offence committed by the 
petitioner does not involve moral turpitude, therefore, the respondents have 
committed a mistake by terminating the services of the petitioner.

Considered the submissions made by the counsel for the petitioner.

4. Rule 19 of the M.P. Civil Services (Classification, Control and Appeal) 
Rules, 1966 (In short Rules 1966), which provides for special procedure in certain 
cases, to which reliance has been placed by the appellants does not appear to be 
applicable in the instant case. The said Rule reads thus:

"19. Special procedure in certain cases.—Notwithstanding 
anything contained in Rule 14 to Rule 18—

(i) where any penalty is imposed on a government servant on the
ground of conduct which has led to his conviction on a criminal
charge, or

(ii) where the disciplinary authority is satisfied for reasons to be
recorded by it in writing that it is not reasonably practicable to hold an
inquiry in the manner provided in these Rules, or
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(iii) where the Governor is satisfied that in the interest of the
security of the State, it is not expedient to hold any inquiry in the
manner provided in these Rules, the disciplinary authority may
consider the circumstances of the case and make such orders thereon
as it deems fit:

Provided that the Commission shall be consulted where such 
consultation is necessary, before any orders are made in any case under 
this Rule."

5. From plain reading of Rule 19(i) of Rules 1966, it is clear that the 
departmental enquiry can be dispensed with in the case of the conduct of an 
employee which has led to his conviction on a criminal charge. However, it would 
be too harsh to hold that the employer is not entitled to consider the circumstances 
of the criminal case, and in spite of the nature of the offence, the employer has to 
issue an order of dismissal.

6. The Supreme Court in the case of The State Bank of India Vs. P. 
Soupramaniane by judgment dated 26-4-2019 passed in C.A. NO. 7011 of 2019 
has held as under :-

''9. There can be no manner of doubt about certain offences which can 
straightaway be termed as involving moral turpitude e.g. offences under 
the  etc. The question that Prevention of Corruption of Act,NDPS Act,
arises for our consideration in this case is whether an offence involving 
bodily injury can be categorized as a crime involving moral turpitude. In 
this case, we are concerned with an assault. It is very difficult to state that 
every assault is not an offence involving moral turpitude. A simple 
assault is different from an aggravated assault. All cases of assault or 
simple hurt cannot be categorized as crimes involving moral turpitude. 
On the other hand, the use of a dangerous weapon which can cause the 
death of the victim may result in an offence involving moral turpitude. In 
the instant case, there was no motive for the Respondent to cause the 
death of the victims. The criminal courts below found that the injuries 
caused to the victims were simple in nature. On an overall consideration 
of the facts of this case, we are of the opinion that the crime committed 
by the Respondent does not involve moral turpitude. As the Respondent 
is not guilty of an offence involving moral turpitude, he is not liable to be 
discharged from service.''

7. Thus, it is clear that if an employee has been convicted for an offence 
involving moral turpitude, then he can be dismissed from his service, but if an 
employee has been convicted for an offence not involving moral turpitude, then 
his dismissal is not warranted.

8. Moral Turpitude has been explained by the Supreme Court in the cases of 
Allahabad Bank Vs. Deepak Kumar Bhola reported in (1997) 4 SCC 1 and Pawan 
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Kumar Vs. State of Haryana reported in (1996) 4 SCC 17. In the case of Pawan 
Kumar (Supra) it has been held as under :-

''12. "Moral turpitude" is an expression which is used in 
legal as also societal parlance to describe conduct which is 
inherently base, vile, depraved or having any connection 
showing depravity. The Government of Haryana while 
considering the question of rehabilitation of ex-convicts took a 
policy decision on 2-2-1973 (Annexure E in the Paper-book), 
accepting the recommendations of the Government of India, 
that ex-convicts who were convicted for offences involving 
moral turpitude should not however be taken in government 
service. A list of offences which were considered involving 
moral turpitude was prepared for information and guidance in 
that connection. Significantly Section 294 IPC is not found 
enlisted in the list of offences constituting moral turpitude. 
Later, on further consideration, the Government of Haryana on 
17/26-3-1975 explained the policy decision of 2-2-1973 and 
decided to modify the earlier decision by streamlining 
determination of moral turpitude as follows:

"... The following terms should ordinarily be 
applied in judging whether a certain offence involves 
moral turpitude or not;

(1)  whether the act leading to a conviction was 
such as could shock the moral conscience of society in 
general.

(2) whether the motive which led to the act was a 
base one.

(3) whether on account of the act having been 
committed the perpetrator could be considered to be of 
a depraved character or a person who was to be looked 
down upon by the society.

Decision in each case will, however, depend on the 
circumstances of the case and the competent authority has to 
exercise its discretion while taking a decision in accordance 
with the above-mentioned principles. A list of offences which 
involve moral turpitude is enclosed for your information and 
guidance. This list, however, cannot be said to be exhaustive 
and there might be offences which are not included in it but 
which in certain situations and circumstances may involve 
moral turpitude."

9. In order to find out as to whether the petitioner has committed an offence 
involving moral turpitude or not, it would be necessary for this Court to consider 
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the allegations which were levelled against the petitioner. According to the 
prosecution case, on 27/04/2016 at about 09:00 am, the complainant 
Radhakrishna Jatav was wrongfully restrained by the petitioner and two other co-
accused persons and he was abused and with an intention to cause hurt to the 
complainant, he was assaulted by fists and blows as well as by a brick. The 
allegations of assaulting the complainant by brick was against the co-accused 
Nihal Singh. On the report lodged by the complainant, Crime No.166/2016 was 
registered at Police Station Thatipur, District Gwalior and after completing the 
investigation, the police filed the charge sheet against the applicant and other two 
co-accused persons. Charges under Section 341, 294, 323/34, 506 (II) of IPC were 
framed and by judgment dated 17/06/2019 passed by JMFC, Gwalior in Criminal 
Case No.4271/2016, the petitioner and other two co-accused persons were 
convicted for offence under Sections 323, 341/34 of IPC, whereas, the petitioner 
and the co-accused persons were acquitted for the charges under Section 294, 506 
(II) of IPC.

10. If the allegations which were made against the petitioner are considered, 
then it is clear that causing bodily hurt would not involve moral turpitude. The 
allegations of assaulting the complainant by a brick is against co-accused Nihal 
Singh and the only allegations against the petitioner were that he along with the 
co-accused persons, had wrongfully restrained the complainant and assaulted him 
by fists and blows. By no stretch of imagination, the allegation against the 
petitioner can be considered to be an offence involving moral turpitude.

11. In the light of the judgment passed by the Supreme Court in the case of P. 
Soupramaniane (supra), this Court is of the considered opinion that the 
authorities failed to consider that the allegation levelled against the petitioner 
does not involve moral turpitude and merely because the petitioner has been 
convicted for offence under Sections 323, 341/34 of IPC, it is not sufficient to 
dismiss him from service.

12. Accordingly, the order dated 04/05/2020 passed by the Director, Public 
Education, MP, Bhopal and the order 23/01/2020 passed by the Joint Director, 
Public Education, Division Gwalior are hereby set aside.

13. Accordingly, the respondents are directed to reinstate the petitioner in 
service forthwith. However, the petitioner shall not be entitled for back-wages 
from the date of his dismissal till today.

14. With aforesaid observations, this petition succeeds and is hereby allowed.

Petition allowed
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I.L.R. [2021] M.P. 642 (DB)
WRIT PETITION 

Before Mr. Justice Sujoy Paul & Mr. Justice Shailendra Shukla
WP No. 4694/2014 (Indore) decided on 9 February, 2021

SATYAM CINEPLEXES LTD. (M/S) …Petitioner

Vs.

STATE OF M.P. & ors. …Respondents

A.	 Entertainment Duty and Advertisements Tax Act, M.P. (30 of 
1936), Section 2(f) – Proprietor – Exemption of Tax – Entitlement – Held – 
Definition of “proprietor” covers a person responsible for the time being or 
an incharge of management of the entertainment – Petitioner/lessee entitled 
to get benefit of exemption of Entertainment Tax – Impugned order set aside 
– Petition allowed.  (Paras 18, 23 & 26)

d- euksjatu 'kqYd vkSj foKkiu dj vf/kfu;e] e-iz- ¼1936 dk 30½] /kkjk 
2¼f½ & Lokeh & dj ls NwV & gdnkjh & vfHkfu/kkZfjr & *Lokeh* dh ifjHkk"kk esa rRle; 
mRrjnk;h O;fDr ;k euksjatu ds izca/ku dk izHkkjh vkPNkfnr gS & ;kph@iV~Vk/k`fr 
euksjatu dj dh NwV dk ykHk izkIr djus ds fy, gdnkj & vk{ksfir vkns'k vikLr & 
;kfpdk eatwjA

B.	 Entertainment Duty and Advertisements Tax Act, M.P. (30 of 
1936), Section 2(f) & 7 – Exemption of Tax – Criteria – Held – Section 7 which 
empowers government to exercise power of exemption is related to “any 
entertainment” or “clause of entertainment” and is not aimed towards the 
“owner” or “applicant” who preferred application for construction of 
shopping mall or multiplex.  (Para 23)

[k- euksjatu 'kqYd vkSj foKkiu dj vf/kfu;e] e-iz- ¼1936 dk 30½] /kkjk 
2¼f½ o 7 & dj ls NwV & ekin.M & vfHkfu/kkZfjr & /kkjk 7 tks ljdkj dks NwV dh 
'kfDr dk iz;ksx djus ds fy, l'kDr djrh gS] *fdlh euksjatu* ;k *euksjatu dk [kaM* 
ls laacaf/kr gS vkSj 'kkWfiax ekWy ;k eYVhIysDl ds fuekZ.k gsrq vkosnu izLrqr djus okys 
*ekfyd* ;k *vkosnd* dh vksj yf{kr ughaA

C.	 Entertainment Duty and Advertisements Tax Act, M.P. (30 of 
1936), Section 2(f) –  Proprietor – Executive Instructions – Held – In absence 
of any definition of “proprietor/swami” in executive directions/policy, the 
definition must be traced from main enactment – Definition contained in 
parent Act of 1936 must be the basis for determination – No executive 
instructions can prevail or assign a different meaning than the meaning 
provided in parent Act.                                      (Para 21 & 22)
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x- euksjatu 'kqYd vkSj foKkiu dj vf/kfu;e] e-iz- ¼1936 dk 30½] /kkjk 
2¼f½ & izksijkbVj & dk;Zikfyd vuqns'k & vfHkfu/kkZfjr & dk;Zikfyd funsZ'kksa @uhfr 
esa *Lokeh* dh fdlh ifjHkk"kk dh vuqifLFkfr esa] ifjHkk"kk dk eq[; vf/kfu;ferh ls irk 
yxkuk pkfg, & vo/kkj.k gsrq 1936 ds ewy vf/kfu;e esa varfoZ"V ifjHkk"kk ,d vk/kkj 
gksuk pkfg, & dksbZ dk;Zikfyd vuqns'k vfHkHkkoh ugha gks ldrk ;k ewy vf/kfu;e esa 
micaf/kr vFkZ ds vykok ,d fHkUu vFkZ ugha ns ldrkA

D.	 Practice – Public Orders – Object & Validity – Held – Validity of 
order of statutory authority must be judged on basis of grounds mentioned 
therein and it cannot be supported by assigning different reasons in the 
Court by filing counter affidavit – Public orders made by public authorities 
are meant to have public effect and are intended to affect the actings and 
conduct of those to whom they are addressed and must be construed 
objectively with reference to language used in the order itself.  (Para 25)

?k- i)fr & yksd vkns'k & mn~ns'; o fof/kekU;rk & vfHkfu/kkZfjr & 
dkuwuh izkf/kdkjh ds vkns'k dh fof/kekU;rk dk fu.kZ; mlesa mfYyf[kr vk/kkjksa ij 
vk/kkfjr gksuk pkfg, rFkk mls izfr 'kiFki= izLrqrhdj.k }kjk U;k;ky; esa fHkUu dkj.k 
nsdj lefZFkZr ugaha fd;k tk ldrk & yksd izkf/kdkfj;ksa }kjk fd;s x;s yksd vkns'kksa 
dk yksd izHkko gksuk vFkkZafor gS ,oa ftUgsa lacksf/kr fd;k x;k gS] muds dk;ksZa ,oa 
vkpj.k dks izHkkfor djuk vk'kf;r gS rFkk Lo;a vkns'k esa iz;qDr Hkk"kk ds lanHkZ eas 
oLrqfu"B :Ik ls vFkkZao;u yxkuk pkfg,A

E.	 Practice – Act/Rules/Executive instructions – Conflict – Held – 
If there exists any conflict between provisions of Act and the provisions of 
Rules or executive instructions, the former will prevail.   (Para 22)

³ i)fr & vf/kfu;e@fu;e@dk;Zikfyd vuqns'k & fojks/k & 
vfHkfu/kkZfjr & ;fn vf/kfu;e ds mica/kksa ,oa fu;eksa ds mica/kksa vFkok dk;Zikfyd 
vuqns'kksa ds chp dksbZ fojks/k fo|eku gS] iwoZdfFkr vfHkHkkoh gksxkA

F.	 Official Language Act, M.P., 1957 (5 of 1958) – Hindi Version – 
Held – After enactment of M.P. Official Language Act, 1957, the Hindi 
version published must be relied upon in case of any doubt.  (Para 17)

p- jktHkk"kk vf/kfu;e] e-iz-] 1957 ¼1958 dk 5½ & fgUnh laLdj.k & 
vfHkfu/kkZfjr & e-iz- 'kkldh; Hkk"kk vf/kfu;e 1957 dh vf/kfu;ferh Ik'pkr~] fdlh 
la'k; dh fLFkfr esa] izdkf'kr fgUnh laLdj.k ij fo'okl fd;k tkuk pkfg,A 

Cases referred :

WPT No. 47/2016 decided on 16.11.2018 (Chhattisgarh High Court), 1986 
SCC Online KER 345, (1997) 5 SCC 482, (2005) 6 SCC 292, (2018) 9 SCC Page 
1, 1995 MPLJ 969, 1970 (2) SCC 355, 1983 MPLJ FB 254, 2018 (3) MPLJ 588, 
1980 MPLJ 221, 2006 (12) SCC 583, 1978 (1) SCC 405.
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Sumit Nema with Gagan Tiwari and Piyush Parashar, for the petitioner.
Pushyamitra Bhargav, Addl. A. G.  with P. Sen, for the respondent/ State. 

O R D E R

The Order of the Court was passed by :
SUJOY PAUL, J. :- The interesting conundrum in this petition filed under Article 
226 of the Constitution is whether the benefit of exemption of entertainment tax is 
available only to the owner of a multiplex or it can be extended to a lessee as well ?

2. Draped in brevity, the relevant facts are that petitioner is a Limited 
Company duly registered under the provisions of Companies Act, 1956 and is 
engaged in the business of exhibiting feature films on commercial basis in its 
various cinema complexes all over the country including at Indore. The 
multiplexes are situated at C-21 Mall, A.B. Road, Indore. The petitioner company 
is duly registered under the M.P. Vat Act, 2002 with effect from 12/11/2009.

3. The Government of Madhya Pradesh introduced a policy on Integrated 
Family Entertainment Centres (Multiplex Complexes) with an object of 
improving the quality and facility of cinema halls in the State. The said policy 
came into being with effect from 25/10/2001 which provides for establishment of 
multiplex complexes within 10 kilometer of municipal limits of four major cities 
of Madhya Pradesh including Indore. Certain tax exemption and other 
concessions have been given to encourage the establishment and growth of said 
multiplexes. The petitioner has filed copy of said policy (Annexure P/1).

4. Shri Sumit Nema, learned Sr. Counsel for the petitioner urged that the 
government passed entertainment tax exemption policy to attract investment in 
the multiplex with a view to promote the opening of fully developed multiplexes.

5. The Department of Commercial Tax (Department of Excise), Government 
of M.P introduced the promotional scheme as per notification dated 7/10/2008 
(hereinafter called 'exemption notification') (Annexure P/2). The said notification 
grants exemption for five years to multiplexes from the date of first exhibition of a 
movie subject to certain conditions mentioned therein. It is argued that said 
notification was issued in exercise of power conferred on the government u/S.7 of 
the M.P. Entertainment Duty and Advertisement Tax Act, 1936 (hereinafter 
referred to as "the Act of 1936") which was repealed and replaced by the M.P. 
Vilasita, Manoranjan, Amod Evam Vigyapan Kar Adhiniyam, 2011 (Act of 2011) 
thereby exempting Integrated Family Entertainment Centres/multiplex 
complexes from payment of entertainment duty. Learned Senior Counsel for the 
petitioner submits that Sec.3 of the Repealed Act of 1936 is the charging Section 
whereas Section 7 gives power of general exemption. It is averred that petitioner 
established five cinema auditoriums at C-21 Mall, Indore and duly received 
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registration certificate dated 24/11/2009 (Annexure P/3) under M.P. (Regulations) 
Act 1952 as a cinema operator by the competent authority.

6. The petitioner preferred an application dated 8/4/2010 (Annexure P/4) 
seeking entertainment tax exemption. In addition, petitioner applied for grant of 
permission for printing of computerised tickets (Annexure P/5). In due course, the 
permission was granted by District Collector on 24/12/2009 (Annexure P/6). 
Every ticket, duly contains a remark 'entertainment tax exempted'.

7. The Assistant Commissioner of Excise, Indore wrote a letter dated 
8/7/2011 to Divisional Commissioner (Revenue), Indore informing him that the 
Act of 1936 stood repealed with effect from 1/4/2011. The Divisional 
Commissioner was accordingly requested that further action in the petitioner's 
application needs to be taken by the Department of Commercial Tax. The District 
Collector (Excise) also wrote a letter to the Divisional Commissioner (Revenue) 
on 3/2/2011 for the same purpose. The Act of 2011 came into force on its 
publication in the official gazette on 31/3/2011. The petitioner's application was 
processed and Dy. Commissioner, Commercial Tax, Indore wrote a letter dated 
22/10/2011 to Divisional Commissioner (Revenue), Indore apprising him about 
joint inspection needs to be carried out at petitioner's premises by a team 
consisting of Superintendent of Police, Additional Collector, Dy. Commissioner 
of Municipal Corporation and others. After the inspection, an inspection report 
dated 22/10/2011 (Annexure P/10) was submitted to Divisional Commissioner 
(Revenue), Indore. The said authority convened a divisional level meeting by 
issuing the letter dated 24/12/2011 (Annexure P/11).  The meeting was ultimately 
convened on 4/1/2012 in the office of Dy. Commissioner (Revenue), Indore in the 
Chairmanship of the Divisional Commissioner (Revenue), Indore. In furtherance 
of decision taken by the said Divisional Level Committee, the order dated 
16/3/2012 (Annexure P/12) was passed whereby exemption was granted to the 
petitioner from payment of entertainment tax and electricity fee for a period of 
five years commencing from 24/12/2009. The stand of petitioner is that the 
problem arose when a letter dated 5/8/2013 (Annexure P/13) was written by 
learned Commissioner, Commercial Tax. For the first time, in this letter it is stated 
that it is not clear whether a multiplex cinema operator who operates such cinema 
in the premises of mall should be the rightful beneficiary of exemption from 
payment of entertainment tax. The clarification/guidance is sought for from 
Additional Chief Secretary, Department of Commercial Tax, Government of M.P.

8. The Additional Chief Secretary aforesaid never issued any clarification 
th 

and doubt so raised in the communication dated 5 August, 2013 (Annexure P/13) 
remained unanswered.
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9. Shri Nema, learned Sr. Counsel submits that the application of petitioner 
seeking exemption dated 8/4/2010 shows that it was preferred on behalf of 
Satyam Cineplexes Limited and signed by its owner/Managing Director. A 
Divisional Level Committee which is much higher in status than the Commercial 
Tax Officer found the petitioner eligible for grant of entertainment tax exemption. 
The impugned order dated 5/5/2014 (Annexure P/14) came as a bolt from blue to 
the petitioner whereby entertainment tax exemption was declined on the ground 
that there exists no tax exemption certificate in the name of M/s. Satyam 
Cineplexes Limited TIN No.80949000242. Consequently, the tax, interest and 
penalty is decided to be imposed on the petitioner.

10.  Learned Senior Counsel for the petitioner criticised the impugned order 
dated 5/5/2014 by contending - (i) exemption notification is applicable qua 
'entertainment' and not 'owner' Otherwise, the very purpose for which exemption 
is decided to be given will be frustrated, (ii) Section 2(f) defines 'proprietor'. The 
definition shows that it is very wide and includes any person responsible for or for 
the time being incharge of management of any 'entertainment', (iii) the policy of 
entertainment tax is an executive instruction/policy guideline which must be read 
in conformity with the parent statute, (iv) in the event of any ambiguity or 
contradiction between the parent Act and the policy/guidelines, the parent Act 
being a statutory provision must prevail, (v) the investment made by the petitioner 
was for multiplexes and entertainment tax is also paid by the lessee. To bolster the 
aforesaid submission, learned Senior Counsel placed reliance on a division bench 
judgment of Chhattisgarh High Court passed in WPT No.47/2016 (M/s. PVR Ltd. 
Vs. State of C.G decided on 16/11/2018). It is urged that in State of Chhattisgarh, 
Rules of 1982 were applicable. No definition of 'owner' (swami) finds place in the 
said Rules. The question cropped up before the Division Bench was whether 
'swami' means only actual owner or it covers the occupier/licensee of multiplexes 
also. The Division Bench opined that as per the scheme and object of Act of 1936 
and Rules of 1982 the occupier/licensee is also covered and is entitled to get the 
subsidy.

11. The next reliance is on a Kerala High Court judgment reported in 1986 
SCC Online KER 345 (Deputy Commissioner Vs. Raghavan) it is urged that the 
exemption was given by assigning a wide meaning to the provision and owner and 
lessee were found entitled to get the benefit of exemption. (1997) 5 SCC 482 is 
relied upon to contend that in the context the word 'owner' is used, it must be given 
a wide meaning and must include a lessee. Lastly (2005) 6 SCC 292 is relied upon 
to contend that the Court can go behind the notification to examine the real 
purpose of the provision.

12. Shri Pushyamitra Bhargav, learned Addl. Advocate General contended 
that petitioner has an efficacious alternative remedy against the impugned order. 
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The petitioner may be relegated to avail the said remedy. Apart from this, learned 
AAG submits that pursuant to the Notification dated 07/10/2008 (issued as per 
Act of 1936), on the same date a policy was introduced. The policy dated 
07/10/2008 is placed on record as Annexure P/2. Great emphasis is laid on the 
language employed on the subject of covering letter dated 07/10/2008 wherein 
the Commercial Tax Department mentioned that the policy is meant for 
construction/establishment of multiplexes in the State of M.P. Shri Bhargav by 
taking this Court to Clause-1.5.1 of policy submits that applicant is entitled to get 
exemption from entertainment tax on constructing a multiplex. For the same 
purpose, reliance is placed on Clause 1.6, 1.6.2, and 1.6.4 of this policy. The 
'owner' is treated as 'applicant' and lessee, by no stretch of imagination can get the 
benefit of exemption of entertainment tax. By placing heavy reliance on a 
Constitution Bench judgment in the matter of Commissioner of Customs 
(Import), Mumbai v. Dilip Kumar and Company & Ors. reported in (2018) 9 SCC 
Page 1, Shri Bhargav urged that an exemption Notification should be interpreted 
strictly. It is for the assessee to show that his case comes within the parameters of 
exemption clause/exemption notification. If there exists an ambiguity in 
exemption notification, it must be subject to strict interpretation. The benefit of 
ambiguity cannot be claimed by the subject/assessee and it must be interpreted in 
favour of revenue. In view of this authoritative pronouncement by Constitution 
Bench, Shri Bhargav urged that curtains are finally drawn on the aspect of 
interpretation of an exemption clause. A conjoint reading of the Notification dated 
07/10/2008 and the policy of same date makes it clear that exemption is available 
to the "owner" or the 'applicant', who has taken permission to construct the 
multiplex and not to the lessee.

13. No other point is pressed by learned counsel for the parties.

14. We have bestowed our anxious consideration on rival contentions and 
perused the record.

15. Before dealing with rival contentions on merits, it is apposite to decide the 
question of availability of alternative remedy. Indisputably, an alternative remedy 
is available to the petitioner against the impugned order. However, it is 
noteworthy that this petition despite availability of that remedy was entertained 
by this Court way back on 28.07.2014. The question involved in the present 
matter is legal in nature and no factual inquiry is required. In our opinion, after 
almost six years from the date present petition was entertained, it will not be 
proper to relegate the petitioner to avail the alternative remedy. We find support in 
our view from the judgment of this Court reported in 1995 MPLJ 969 (Chambal 
Ghati Shiksha Prasar Samiti vs. State of M.P.). After considering the judgment of 
Supreme Court reported in 1970 (2) SCC 355 (Hriday Narain vs. ITO Bareilly), 
this Court came to hold as under:
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"There is no dispute with the proposition that when an alternate remedy 
is available then normally aggrieved party should be relegated to his 
ordinary remedy provided under the statute. But there is another well 
known principle of law enunciated by the Supreme Court. In Hirday 
Narain v. Income Tax Officer, Bareilly, (1970) 2 SCC 355 : AIR 1971 SC 
33, the Supreme Court has held in categoric terms that if a petition is 
entertained and during the pendency of the petition the remedy for 
seeking alternate remedy expires then the petitioner should be heard on 
merits and the parties should not be relegated to remedies under the 
statute."

(Emphasis Supplied)

In this view of the matter, we are not inclined to relegate the petitioner 
to avail the alternative remedy.

16.  The parties during the course of arguments placed reliance on certain 
provisions of the Act of 1936. The relevant provisions read as under:

2(f) "proprietor " in relation to any entertainment, includes any person 
responsible for or for the time being incharge of the management 
thereof;

3 Entertainment Duty payable by proprietor of an entertainment. —

(1) Every proprietor of an entertainment other than proprietor of an 
entertainment by Video Cassette Recorder (hereinafter referred to as 
V.C.R.) or Video Cassette Player (hereinafter referred to as V.C.P.) or a 
Cable Operator, shall in respect of every payment for admission to the 
entertainment pay to the State Government a duty at the rate (as 
prescribed by the State Government not exceeding seventy five 
percentum thereof:)

(2) They duty payable under sub -section (1) shall be paid to or 
collected or released by such officer or authority and in such manner as 
ma y be prescribed.

(3) Where the payment for admission to an entertainment is made 
by means of a lump sum paid as a subscription or contribution to any 
person, or for a season ticket or for the right of admission to a series of 
entertainments or to any entertainment during a certain period of time, 
or for any privilege, right, facility or thing combined with the right of 
admission without further payment or at a reduced charge, the 
entertainments duty shall be paid on the amount of such lump sum:

Provided that where the State Government is of opinion that the 
payment of a lump sum represents payment for other privileges, rights, 
or purposes besides the admission to an entertainment, or covers 
admission to the entertainment during any period for which the duty has 
not been in operation, the duty shall be charged on such an amount as 
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papers to the State Government to represent the right of admission to 
entertainment in respect of which the entertainment duty is payable.

(4) In calculating the entertainments duty payable under sub- 
section (1)—

(i) where the duty payable is less than fifty paise, the duty shall be 
rounded off to nearest lower multiple of five paise; and

(ii) where the duty payable is more than fifty paise, the duty shall be 
rounded off to nearest higher multiple of five paise.

7 Power of general exemption.— The State Government may, by 
general or special order, except—

(i) any entertainment or class of entertainments from the operation 
of Section 3;

(ii) any advertisement or class of advertisements from the 
operation of Section 3-A "

(Emphasis Supplied)

Shri Bhargava placed reliance on following clauses of the policy:

^^1-3 Hkwfe dh vko’;drk %& u;s ,dhd`r ikfjokfjd vkeksn&izeksn ds 
cgqvk;keh euksjatu dsUnz ¼Multiplexe½ dh LFkkiuk ds fy, vkokl ,oa 
i;kZoj.k@uxj rFkk xzke fuos’k lapkyuky; }kjk fu/kkZfjr ekin.Mks ,oa 
Hkou fuekZ.k mifof/k;ksa ds vuqlkj vko’;d Hkwfe vkosnd ds ikl gksuk 
pkfg;sA 

1-4  eYVhIysDl fuekZ.k gsrq vko’;d 'krsZ %& 

1-4-1  vkosnd dks vkokl ,oa i;kZoj.k@uxj ,oa xzke fuos’k foHkkx 
}kjk fu/kkZfjr 'krkasZ dk ikyu djuk gksxkA vkosnd dks uxj rFkk xzke fuos’k 
vf/kfu;e ,oa mlds varxZr cus fu;eksa dks ikyu djuk gksxkA Hkwfe mi;ksx 
gsrq izeq[k 'krsZ ifjf’k"V&,d ij nh xbZ gSA buesa jkT; 'kklu }kjk 
le;&le; ij vko’;d ifjorZu fd;s tk ldsxsA 

1-4-2  vkosnd dks uxj rFkk xzke fuos’k dk;kZy; ls fodkl dh vuqKk 
,oa LFkkuh; laLFkkvksa ;Fkk&uxj fuxe@uxj ikfydk@uxj iapk;r@ 
xzke iapk;r ls Hkou fuekZ.k dh vuqKk ds laca/k esa leLr vko’;d 
Lohd`fr;ka izkIr djuh gksxhA

1-5-1  euksjatu 'kqYd (Entertainment Duty) ls NwV %&

vkosnd }kjk leLr 'krksZ dh iwfrZ djrs gq, eYVhIysDl dk fuekZ.k djus ij 
mls eYVhIysDl dkWEiysDl esa fLFkr fdlh Hkh Nfox`g esa fQYe dk izFke 
izn’kZu izkjaHk gksus ds fnukad ls euksjatu 'kqYd ls fuEukuqlkj NwV nh tk 
ldsxh %&
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1-6  NwV ds ckjs esa 'krsZ %&

1-6-4  euksjatu 'kqYd esa ns; NwV dk ykHk] lEifRr ds Lokeh dks gh ns; 
gksxkA NwV dh vof/k dh lekfIr ds i’pkr eYVhIysDl dks mDr leLr 
lqfo/kkvksa lfgr 5 o"kksZ rd vfuok;Z :i ls pykuk gksxkA ;fn bl 'krZ dk 
mYy?kau fd;k tkrk gS rks lacaf/kr laifRr ds Lokeh ls mls iznku dh x;h] 
djks dh NwV dh lEiw.kZ jkf’k mlds tek gksus ds fnukad rd ds fy;s 12 
izfr’kr okf"kZd lk/kkj.k C;kt lfgr tek djkbZ tk;sxh rFkk mlds }kjk 
tek ugh djus ij Hkw&jktLo ds cdk;k dh HkkWfr olwy dh tk;sxhA**

(Emphasis Supplied)

The bone of contention of learned Additional Advocate General was that in view 
of Constitution Bench judgment of Supreme Court in the case of Dilip Kumar and 
Company (supra), exemption notification must be interpreted strictly. In the event 
of any ambiguity in exemption notification, the benefit of ambiguity cannot be 
claimed by the subject. It must be interpreted in favour of the revenue. Thus, the 
pivotal question is as to what is the nature of exemption notification/provision and 
whether it gives benefit of exemption of Entertainment Tax to a 'lessee'.

17.  The notification dated 07.10.2008 was issued in exercise of powers 
conferred by Section 7 of the Act of 1936. On the same date, an executive 
instruction in the shape of policy (Annexure P/2) was issued clauses of which 
were heavily relied upon by Shri Bhargava. Indisputably, neither the notification 
dated 07.10.2008 nor the policy which is issued as executive fiat contains any 
definition of 'proprietor' (Lokeh ). Thus, to ascertain the meaning and definition of 
proprietor, the Court needs to look into the definition clause contained in the Act 
of 1936 namely; Section 2(f), reproduced hereinabove. In the considered opinion 
of this Court, if present petitioner is covered by definition of 2(f), he can certainly 
claim the benefit of exemption. This will not be out of place to mention here that in 
the Act of 1936 (Hindi version), the proprietor is defined as 'Swami'. The relevant 
portion reads as under:

^^Lokeh esa] fdlh euksjatu ds lEcU/k esa] lekfo"V ls mlds izcU/k ds fy;s
mRrjnk;h vFkok mlds izcU/k dk RkRle; izHkkjh dksbZ Hkh O;fDr(**

(Emphasis Supplied)

This will not be out of place to mention here that after enactment of M.P. Official 
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Language Act, 1957, the Hindi version published must be relied upon in case of 
any doubt. In the present case, although there exits no doubt, the Hindi version of 
(Proprietor) makes it further clear that the Legislative intent was to treat the 
'proprietor' as 'Swami'. A Full Bench of this Court in Mangilal vs. Board of 
Revenue, 1983 MPLJ FB 254 took the said view regarding prevailing of Hindi 
version in case of doubt. Same principle is followed in 2018 (3) MPLJ 588 
(C.M.O. vs. Hindustan Copper Ltd.).

18.    The definition of 'proprietor' became subject matter of consideration in 1980 
MPLJ 221 (State of M.P. vs Narendrasingh Mannalal). The relevant portion reads 
as under:

"8. Section 2(f) provides:

"Proprietor in relation to any entertainment includes any person 
responsible for or for the time being in charge of the management 
thereof."

This definition is inclusive and speaks of a person responsible for 
the time being in charge of the management thereof. This 
terminology implied in this definition clearly goes to show that 
those who are in charge of or responsible for the management of 
the cinema house whether they are strictly proprietors or not 
shall be included in the definition of the term proprietor.

(Emphasis Supplied)

This pronouncement makes it clear that definition of 'proprietor' is wide enough to 
include a person who is incharge of or responsible for management of cinema 
house.

19. It is noteworthy that in the case of M/s PVR Ltd.(supra) before the 
Division Bench of CG High Court, the Rules of 1982 were subject matter of 
consideration. In those Rules, there was no definition of 'Swami' but an 
explanation was appended to Rule 5 which reads as under:

^^Li"Vhdj.k &^^Lokeh** 'kCn dk rkRi;Z] fdlh O;fDr fo'ks"k O;fDr;ksa ds
lewg fdlh QeZ ;k lkslkbVh ;k la;qDr iwath daiuh ls tks flusekx`g ;k 
¼eYVhIysDl flusek?kj½ dk ekfyd gks] ls gSA**

20. The CG High Court opined that since 'Swami' is not defined in the Rules of 
1982, the definition is to be traced from the Act of 1936. After considering the said 
definition, the Court opined that it is broader kind of definition and includes a 
'lessee'. It was poignantly held that the word 'Swami' would not only include the 
actual owner but also the 'occupier' or the 'lessee' of the Cinema-hall or the 
Multiplex. In view of this finding, order impugned was set aside and the matter 

651I.L.R.[2021]M.P. Satyam Cineplexes Ltd. (M/s) Vs. State of M.P. (DB)



was remitted back to the respondents to take a fresh decision in the light of the 
judgment.

21. The Explanation to Rule 5 which was subject matter of consideration 
before CG High Court was still pregnant with some description regarding 'Swami' 
whereas administrative instruction/policy in the instant case is silent on this 
aspect. In this backdrop, we are of the view that 'definition' contained in the Parent 
Act of 1936 must be the basis for determining whether petitioner is entitled to get 
the benefit of exemption.

22. In our country, the hierarchy of laws is as follows:

(1) The Constitution of India.

(2) The Statutory Law which may be either Parliamentary Law or 
Law made by the State Legislature.

(3) Delegated or subordinate legislation, which may be in the form 
of Rules made under the Act, Regulations made under the Act, etc.

(4) Administrative orders or Executive Instructions without any 
statutory backing.

See 2006 (12) SCC 583 (Ispat Industries Ltd. vs. Commissioner of 
Customs).

This is equally settled that if there exists any conflict between the provisions of the 
Act and the provisions of Rules or Executive Instructions, the former will prevail. 
In the instant case, in absence of any definition of 'proprietor/swami' in the 
executive instructions/policy, the definition must be traced from the main 
enactment. Even if there would have been a definition of 'Swami' in the Executive 
Instructions, the same was required to be read as per the definition given in the 
Parent Act of 1936. No Executive Instructions can prevail or assign a different 
meaning than the meaning provided in the Parent Act. Thus, we respectfully agree 
with the view taken by the CG High Court in the case of M/s PVR Ltd.(supra).

23.  The Apex Court in Mysore Mineral Ltd. (supra) considered the term 
'owned' occurring in Section 32 of the IT Act, 1961 and held that it must be given a 
wider meaning. Any one in possession of property in his own title exercising such 
dominion over the property as would enable others being excluded therefrom and 
having the right to use and occupy the property and/or to enjoy its usufruct in his 
own right would be the owner of buildings though a formal and legal deed of title 
may not have been executed. In Vadilal Chemicals Ltd(supra), the Apex Court 
held that in absence of any statutory definition of the word 'manufacture', object of 
Government Order needs to be taken into consideration for interpretation. The 
Kerala High Court in the case of Raghwan (supra) considered the question of 
exemption for 'New Industrial Unit'. It was held that exemption is extended to all 
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goods produced and sold by the unit. The person running the industrial unit, 
whether his 'owner' or 'lessee' or even a lessee having completed control over the 
unit is entitled to exemption so long as goods are produced in the unit and sold by 
him. In our opinion, the broad definition of 'proprietor' as per Act of 1936 covers a 
person responsible for the time being or an incharge of the management of the 
entertainment even if strict interpretation is applied. Hence, the judgment of Apex 
Court in Dilip Kumar (supra) is of no assistance to the department. Section 7 of the 
Act of 1936, the enabling provision which empowers the government to exercise 
power of exemption is related to 'any entertainment' or 'clause of entertainment'. 
The enabling provision is not aimed towards the 'owner' or the 'applicant' who 
preferred an application for construction of shopping malls or multiplex. For this 
reason also, we find substance in the argument of Shri Nema that benefit of 
exemption must be extended in favour of a lessee. Moreso, when indisputably the 
Entertainment Tax is paid by the lessee only.

24.  As per the policy of exemption, the application of exemption needs to be 
examined by a Committee of high ranking officers. The application dated 
08.04.2010 is signed by Shri Gurjeet Singh Chhabra. However, the opening 
sentence of application shows that it is preferred on behalf of C-21 Mall, Satyam 
Cineplexes Ltd. Shri Chhabra signed the application as a Proprietor/Managing 
Director of Satyam Cineplexes Ltd. The Committee constituted as per the policy, 
examined the various facets and opined as under:

^^Okf.kfT;d dj foHkkxh; dh Vhi %& laHkkxh; mik;qDr Jh Ogh ,l- HknkSfj;k 
¼iwoZ laHkkxh; mik;qDr½ okf.kfT;d dj bUnkSj laHkkx&1 ds Kkiu dzekad 
mik&1@okd@euksjatu dj@11@9125 bUnkSj fnukad 22-10-2011 }kjk 
lR;e flusIysDlsl fyfeVsM dks euksjatu dj ls eqfDr gsrq vg izrhr gksdj 
vuq’kalk dh xbZ gSA**

In view of the recommendations, the following decision was taken on 16.03.2012 
(Annexure P/12):

^^vr% uohu ikfjokfjd veksn&izeksn ds cgqvk;keh euksjatu dsUnzks 
¼Multiplexes½ ds fuekZ.k ds laca/k esa izksRlkgu uhfr dh df.Mdk 1-9 ds vuqlkj 
xfBr laHkkx Lrj ij laHkkxh; vk;qDr ¼jktLo½ dh v/;{krk okyh lfefr }kjk 
Jh xqjthrflag firk Jh Hkxrflag NkcMk ,oa Jherh izHktksr dksj ifr Jh 
xqjthrflag NkcMk eSusftax MkjsDVj lh&21 lR;e flusIysDl fy- IykWV ua- 94 
ls 104 ,oa 300 ls 303 ih-;q-&4 Ldhe ua-&54 ,-ch- jksM bUnkSj dks euksjatu 
’kqYd ,oa fo|qr 'kqYd ls izksRlkgu uhfr dh dafMdk 1-5-1 ,oa 1-5-2 ds vuqlkj 
leLr 5 Nfox`gksa esa fQYe ds izFke izn’kZu izkjaHk gksus ds fnukad 24-12-2009 ls 
5 o"kZ dh vof/k ds fy;s fuEu 'krksZ ds v/;/khu NwV iznku dh tkrh gS**
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A conjoint reading of the recommendations and the consequential order dated 
16.03.2012 (Annexure P/12) makes it crystal clear that the exemption was 
decided to be given to Satyam Cineplexes Ltd. Putting it differently, the 
exemption order specifically contains the name of Cineplex i.e. Satyam 
Cineplexes in whose favour the decision to grant exemption was taken.

25.  The matter may be viewed from another angle. In the impugned order 
dated 05.05.2014, the reason for not giving benefit of exemption is mentioned as 
under:

^^O;olk;h }kjk e0iz0 foykflrk] euksjatu] vkeksn ,oa foKkiu dj vf/kfu;e 
2011 dh /kkjk 15 esa fd;s x;s Repeal and Savings ds izko/kkuksa ds varxZr 
iwoZ vf/kfu;e dh /kkjk 3 ds izorZu ls vf/klwpuk Øekad 
76&ch&5&10&2007&2 fnukad 07-10-2007 ds rgr fQYe ds izFke 
O;olkf;d izn'kZu fnukad 24-12- 2009 ls izFke rhu o"kZ gsrq ¼24-12-2012 rd½ 
100 izfr'kr] prqFkZ o"kZ gsrq ¼25-12- 2012 ls 24-12-2013½ 75 izfr'kr ,oa ikapos 
o"kZ gsrq 50 izfr'kr euksjatu 'kqYd ls NwV lEcU/kh vkns'k ds rgr fnukad 01-
04-2012 ls 24-12-2012 rd dh euksjatu ls lEcfU/kr izkfIr;ksa ij 100 izfr'kr 
dh NwV pkgh xbZ gS ,oa fnukad 25-12-2012 ls 31-03-2012 rd dh euksjatu ls 
lacaf/kr izkfIr;ksa ij 75 izfr'kr dh NwV pkgh xbZ gSA ijUrq djeqfDr ik=rk 
izek.k i= Jh xqjftr flga firk Jh Hkxr flag NkcM+k ,oa Jherh izHktksr dkSj 
ifr Jh xqjftr NkcM+k] eSusftax Mk;jsDVj lh&21 ekWy] lR;e flusIysDl fy- 
IykWV ua- 94&104 ,oa 300&303 ih;w&4 Ldhe ua- 5 ,-ch- jksM bankSj dks izkIr gSA 
es] lR;e~ flusIysDl fy- fVu dzekad 80949000242 ds uke ls dksbZ djeqfDr 
ik=rk izek.k i= ugha gSA vr% djnkrk }kjk pkgh xbZ NwV vekU; dh tkrh gSA 
bl izdkj fnukad 01-04-2011 ls 31-03-2013 rd dh euksjatu ,oa foKkiu ls 
lEcfU/kr leLr dj;ksX; izkfIr;ka :- 72588400@& fu/kkZfjr dh tkrh gSA**

(Emphasis Supplied)

The reason for depriving the petitioner from the benefit of exemption is that in the 
exemption order, the name of M/s Satyam Cineplexes does not find place or the 
exemption certificate is not a certificate in favour of M/s Satyam Cineplexes Ltd. 
This finding, in our view, is factually incorrect. The relevant portion of exemption 
order dated 16.03.2012 Annexure P/12 reproduced hereinabove leaves no room 
for any doubt that exemption was indeed issued in favour of M/s Satyam 
Cineplexes Ltd. Pertinently, the impugned order dated 05.05.2014 does not 
contain any opinion of the Commercial Tax Officer that petitioner being a 'lessee' 
is not entitled to get exemption and such benefit is confined to 'proprietor/swami' 
only. The only reason assigned is that the exemption notification/certificate was 
not issued in favour of M/s Satyam Cineplexes Ltd. This is trite law that validity of 
an order of a statutory authority must be judged on the basis of grounds mentioned 
therein and it cannot be supported by assigning different reasons in the Court by 
filing counter affidavit. See 1978 (1) SCC 405 (Mohinder Singh Gill and another 
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vs. Chief Election Commissioner, New Delhi and others. The Apex Court opined 
that public orders, publicly made, in exercise of a statutory authority cannot be 
construed in the light of explanations subsequently given by the officer making 
the order of what he meant, or of what was in his mind, or what he intended to do. 
Public orders made by public authorities are meant to have public effect and are 
intended to affect the actings and conduct of those to whom they are addressed and 
must be construed objectively with reference to the language used in the order 
itself. Orders are not like old wine becoming better as they grow older.

26.  For the aforementioned reasons, the impugned order cannot sustain 
judicial scrutiny. In view of foregoing analysis, the impugned order dated 
05.05.2014 is set aside. The petitioner/lessee is entitled to get the benefit of 
exemption of Entertainment Tax as per law. 

The petition is allowed.

Petition allowed

I.L.R. [2021] M.P. 655 (DB)
WRIT PETITION 

Before Mr. Justice Mohammad Rafiq, Chief Justice & 
Mr. Justice Vijay Kumar Shukla

WP No. 19656/2020 (Jabalpur) decided on 26 February, 2021

YASHWARDHAN RAGHUWANSHI …Petitioner

Vs.

DISTRICT & SESSIONS JUDGE & anr.  …Respondents

A.	 Arbitration and Conciliation Act (26 of 1996), Sections 2(1)(e), 
9, 14, 34 & 36, Civil Courts Act, M.P. (19 of 1958), Section 7 & 15, Commercial 
Courts Act, 2015 (4 of 2016), Section 10 & 11 and Criminal Procedure Code, 
1973 (2 of 1974), Sections 194, 381(1) & 400 – Competent Court – Held – Court 
of District Judge as the Principal Civil Court of original jurisdiction would 
be competent to decide the matters/disputes u/S 9, 14, 34 & 36 of Arbitration 
Act and also under provisions of Commercial Courts Act regardless of the 
value of claim – Relevant entry in impugned order being violative of relevant 
provisions of law is set aside – Petition allowed. (Paras 14 to 16)

d- ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk,¡ 2¼1½¼e½] 9] 14] 
34 o 36] flfoy U;k;ky; vf/kfu;e] e-Á- ¼1958 dk 19½] /kkjk 7 o 15] okf.kfT;d 
U;k;ky; vf/kfu;e] 2015 ¼2016 dk 4½] /kkjk 10 o 11 ,oa n.M çfØ;k lafgrk] 1973 
¼1974 dk 2½] /kkjk,¡ 194] 381¼1½ o 400 & l{ke U;k;ky; & vfHkfu/kkZfjr & ftyk tt 
dk U;k;ky;] ewy vf/kdkfjrk ds iz/kku flfoy U;k;ky; ds :Ik esa] ek/;LFke~ 
vf/kfu;e dh /kkjk 9] 14] 34 o 36 ds varxZr vkSj okf.kfT;d U;k;ky; vf/kfu;e ds 
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mica/kksa ds varxZr Hkh ekeyksa@fooknksa dks] nkos ds ewY; dh ijokg fd;s fcuk fofuf'pr 
djus ds fy, l{ke gksxk & vk{ksfir vkns'k esa lqlaxr izfof"V] fof/k ds lqlaxr mica/kksa 
ds mYya?ku esa gksus ds ukrs vikLr & ;kfpdk eatwwjA

B.	 Civil Courts Act, M.P. (19 of 1958), Section 7 & 15 and Arbitration 
and Conciliation Act (26 of 1996), Sections 2(1)(e), 9, 14, 34 & 36 – Distribution 
of Cases – Held – District Judge by virtue of Section 7 & 15 of Civil Courts Act 
would be entitled to distribute such work amongst any of the Additional 
District Judges under his supervision but not to any Court of Civil Judge 
Class I or Senior Civil Judge or any Court of Small Causes.	  (Para 15)

[k- flfoy U;k;ky; vf/kfu;e] e-Á- ¼1958 dk 19½] /kkjk 7 o 15 ,oa 
ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk,¡ 2¼1½¼e½] 9] 14] 34 o 36 & 
izdj.kksa dk forj.k & vfHkfu/kkZfjr & flfoy U;k;ky; vf/kfu;e dh /kkjk 7 o 15 ds 
}kjk ftyk tt mlds Ik;Zos{k.k ds v/khu vfrfjDr ftyk ttksa esa ls fdlh dks mDr 
dk;Z forfjr djus ds fy, gdnkj gS fdarq fdlh flfoy tt Js.kh&1 ;k ofj"B flfoy 
tt ds U;k;ky; vFkok fdlh y?kqokn U;k;ky; dks ughaA 	

Cases referred:

AIR 2020 Raj 56, 2019 SCC Online Guj 4236, (2018) 14 SCC 715, (2015) 
1 SCC 32, Appeal From Order No. 378/2019 decided on 23.09.2019 (Uttarakhand 
High Court), 2020 (4) MPLJ 353, 2005 Vol. IV WLC 251, 2018 SCC Online Raj 
3055, (2014) 11 SCC 619, 2016 SCC Online Guj 5981, R/Special Civil Application 
No. 13736/2018 decided on 06.09.2018 (Gujarat High Court) (DB), R/Appeal 
No. 216/2018 decided on 11.02.2019 (Gujarat High Court), 2019 SCC Online Guj 
3972. 

Deepesh Joshi, for the petitioner. 
Swapnil Ganguly, Dy. A.G. for the State. 
Anshuman Singh, for the High Court of M.P.

O R D E R 
(Hearing convened through Video Conferencing)

The Order of the Court was passed by :
MOHAMMAD RAFIQ, CHIEF JUSTICE :- This writ petition has been filed by 
Yashwardhan Raghuwanshi, who is an advocate practising law at Bhopal, 

th
assailing the validity of order dated 20  October, 2020 passed by the District and 
Sessions Judge, Bhopal, in exercise of powers conferred upon him by Section 
15(1) of the Madhya Pradesh Civil Courts Act, 1958 (for short "the Civil Courts 
Act") read with Sections 194, 381(1) & 400 of the Code of Criminal Procedure, 
1973 (for short "CrPC"), distributing civil and criminal business amongst the 
various Additional District Judges and Subordinate Judges working under his 
supervision in the District of Bhopal. Challenge in particular is made to Entry 
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No.45 of the aforesaid order vide which the disputes/cases filed under the 
provisions of Sections 9, 14, 34 & 36 of the Arbitration and Conciliation Act, 1996 
(for short "the Arbitration Act") involving commercial disputes under the 
provisions of the Commercial Courts Act, 2015 (further be called as "the 
Commercial Courts Act") of specified value between Rs.3 lac. to Rs.1 crore, have 
been assigned to the Court of XX Civil Judge Class-I, Bhopal.

2.  Mr. Deepesh Joshi, learned counsel for the petitioner submitted that 
allocation/distribution of the judicial work by the District Judge with regard to the 
commercial disputes filed under Sections 9, 14, 34 & 36 of the Arbitration Act to 
the Court of XX Civil Judge Class-I is wholly incompetent inasmuch as such 
allocation is based on wrongful interpretation of the legal provisions of the 
Arbitration Act, the Commercial Courts Act as well as the Civil Courts Act. It is 
contended that the District Judge has passed the aforesaid order in exercise of the 
powers conferred upon him under Section 15(1) of the Civil Courts Act read with 
Sections 194, 381(1) and 400 of CrPC. The work distribution circular numbered 
as Q/EK-01/2020 dated 20.10.2020 at Paras-(C) & (D) of Entry No.45 assigned 
power to undertake trial of commercial disputes for a specific category as per the 
Commercial Courts Act to the Court of XX Civil Judge Class-I, Bhopal, having 
pecuniary jurisdiction over matters valued between Rs. 3 lac. and Rs.1 crore, 
which also includes the matter that comes under the purview of the Arbitration 
Act. Learned counsel submitted that the term "specified value" is defined in 
Section 2(1)(i) of the Commercial Courts Act. It is evident from the aforesaid 
provision that "specified value" in relation to a commercial dispute is determined 
on the basis of the subject matter of the respective suit, appeal or application. Sub-
section (3) of Section 10 of the Commercial Courts Act provides that all 
applications or appeals arising out of arbitration under the provisions of the 
Arbitration Act shall be tried before any Commercial Court having territorial 
jurisdiction. It is true that the Court of XX Civil Judge Class-I, Bhopal has been 
designated as a Commercial Court vide notification dated 02-03.04.2019 
(Annexure-P/2), but the Arbitration Act is a consolidated statute for law relating to 
any form of arbitration dispute. The Legislature in so providing, intended to 
streamline the commercial disputes arising out of arbitration in speedy manner, 
for which purpose the Special Courts have been set up. With that end in view, the 
Parliament has time and again made amendments in tune with modern day 
developments.

3.  Mr. Deepesh Joshi, learned counsel further argued that the term "Court" 
for the purpose of Arbitration Act has been defined under Section 2(1)(e) of the 
Arbitration Act which inter-alia provides that "Court" means, in cases of an 
arbitration other than international commercial arbitration, the Principal Civil 
Court of original jurisdiction in a district, and includes the High Court in exercise 
of its ordinary original civil jurisdiction, having jurisdiction to decide the 
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questions forming the subject-matter of the arbitration if the same had been the 
subject-matter of a suit, but does not include any Civil Court of a grade inferior to 
such Principal Civil Court, or any Court of Small Causes. In view of this 
provision, it is clear that any commercial dispute involving arbitration shall be 
tried only by Principal Civil Court of the superior most jurisdiction in the District 
i.e. the Court of District Judge or at the maximum, it could be assigned to the 
Court of Additional District Judge in a district as per Section 7 read with Section 
15 of the Civil Courts Act but it cannot be assigned to a Court inferior thereto. It is 
contended that a conjoint reading of two Acts, namely, Arbitration Act and 
Commercial Courts Act, makes it clear that only such "commercial matters" 
which do not involve the arbitration matters can be assigned to a notified 
Commercial Court of the status of a Senior Civil Judge but all matters involving 
both Commercial Courts Act as well as Arbitration Act can only be tried by the 
Principal Civil Court of original jurisdiction. The Court of XX Civil Judge Class-
I, Bhopal is therefore wholly incompetent to entertain, try and decide the 
arbitration disputes.

4.  Mr. Deepesh Joshi, learned counsel for the petitioner invited attention of 
the Court towards Section 11 of the Commercial Courts Act which inter-alia 
provides that notwithstanding anything contained in this Act, a Commercial 
Court or a Commercial Division, shall not entertain or decide any suit, application 
or proceedings relating to any commercial dispute in respect of which the 
jurisdiction of Civil Court is either expressly or impliedly barred under any other 
law for the time being in force. The jurisdiction of Commercial Courts of the 
status of Senior Civil Judge to entertain any suit, application or proceeding 
pertaining to Arbitration Act involving commercial disputes is expressly barred. 
Moreover, as per Section 13 of the Commercial Courts Act, an appeal against the 
order of Commercial Court (XX Civil Judge Class-I) shall lie to the Commercial 
Appellate Court (XIX Additional District Judge), which has been designated as 
Commercial Appellate Court by notification of the Government dated 26.10.2019 
with allocation of the work in sub-para (D) and sub-para (E) of Para-23 of the 
order dated 04.02.2020 and then it has furrther (sic : further) provided appeal to 
the High Court. On the other hand, the Arbitration Act provides for only one 
appeal to the High Court under Section 37 of the Arbitration Act against the order 
of the Principal Civil Court. When the "commercial arbitration matters" are 
clubbed together, they create an ambiguity and conflict. It is however settled law 
that when there is conflict between two central enactments, the provision of 
special law should prevail over the general law. Thus on applying the doctrine of 
harmonious construction on the provisions of both the statutes, it is clear that they 
are best harmonized by giving effect to the special statute i.e. the Arbitration Act 
vis-a-vis the more general statute i.e. the Commercial Courts Act.
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5.  Mr. Deepesh Joshi, learned counsel for the petitioner in support of his 
arguments has relied on a Division Bench judgment of Rajasthan High Court in 
the case of Ess Kay Fincorp Limited and ors. vs. Suresh Choudhary and others, 
reported in AIR 2020 Raj 56; another Division Bench judgment of Gujarat High 
Court in the case of Fun N. Fud vs. GLK Associates reported in 2019 SCC Online 
Guj 4236; judgments of Supreme Court in Kandla Export Corporation and 
another vs. OCI Corporation and another reported in (2018) 14 SCC 715 and 
State of West Bengal and other vs. Associated Contractors reported in (2015) 1 
SCC 32; judgment of Uttarakhand High Court at Nainital passed in Appeal From 
Order No.378 of 2019, [M/s. Dalip Singh Adhikari vs. State of Uttarakhand and 
another] dated 23.09.2019 and judgment of this Court in the case of Mold-Tek 
Packaging Ltd. vs. S.D. Containers, Indore reported in 2020 (4) MPLJ 353.

6.  Mr. Swapnil Ganguly, learned Deputy Advocate General for the State 
relying upon the judgment of Supreme Court in the case of Kandla Export 
Corporation (supra) submitted that the Supreme Court in that case has held that 
the Arbitration Act and the Commercial Court Act are both speedy resolution 
disputes between the parties. These statutes can be best harmonized by giving 
effect to the special statue (sic : statute) i.e. the Arbitration Act vis-a-vis the more 
general statute i.e. the Commercial Courts Act, which shall be left over to operate 
in spheres other than arbitration. It is argued that as per Section 7 of the Civil 
Courts Act the Principal Civil Court of original jurisdiction in a District is the 
Court of District Judge. Sub-section (2) of Section 7 of the Civil Courts Act 
provides that an Additional District Judge shall also discharge any of the 
functions, of a District Judge, including the functions of a Principal Civil Court of 
original jurisdiction which the District Judge may, by general or special order, 
assign to him and in discharge of such functions, he shall exercise the same 
powers as a District Judge. It is thus clear that it is the Court of District Judge or the 
Court of Additional District Judge who both are competent to exercise the powers 
of Principal Civil Court of an original jurisdiction. Since the High Court of 
Madhya Pradesh does not have the ordinary original civil jurisdiction as far as 
arbitration matters are concerned, it is the Principal Civil Court of original 
jurisdiction which has been vested with the powers to entertain disputes under 
Sections 9 & 34 of the Arbitration Act. Learned Deputy Advocate General argued 
that as per Section 10(3) of the Commercial Courts Act, applications or appeals 
under the Arbitration Act, which were earlier filed before the Principal Civil Court 
of original jurisdiction in a district, are now being adjudicated by the Commercial 
Courts exercising territorial jurisdiction over such arbitration matters. It is only 
the Court of District Judge or the Additional District Judge who have the power to 
exercise the original jurisdiction of a Principal Civil Court. Learned Deputy 
Advocate General in support of his arguments relied on the judgment of Rajasthan 
High Court in the case of Hindustan Copper Limited vs. M/s. Bhagwati Gases Ltd, 
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reported in 2005 Vol. IV WLC 251 and another judgment of Rajasthan High Court 
in Hindustan Copper Ltd. vs. Paramount Ltd. and another reported in 2018 SCC 
Online Raj 3055. As per Section 3 of the Commercial Courts Act there can be one 
or more Commercial Courts in a district, one comprising of a District Judge or 
other of a Judge lesser than a District Judge, depending upon the pecuniary limit 
of the matter involved. However, when it comes to arbitration matters under the 
Commercial Courts Act, the same are exclusively adjudicable by the Principal 
Civil Court of original jurisdiction, which is clearly the Court of District Judge or 
the Court of Additional District Judge. Therefore, the conferment of power on the 
Court of Civil Judge Class-I is contrary to law. 

7. Mr. Anshuman Singh, learned counsel appearing for the Madhya Pradesh 
High Court has argued that the question raised by the petitioner in the present case 
stands already answered by the Supreme Court in State of Maharashtra, through 
Executive Engineer vs. Atlanta Limited reported in (2014) 11 SCC 619, wherein, 
in the context of two Courts having concurrent jurisdiction, it was held that appeal 
against the award in cases where the District Court as the Principal Civil Court 
exercises original jurisdiction under the Arbitration Act, would lie to the High 
Court. It was held from the definition of "Court" as provided under Section 2(1)(e) 
of the Arbitration Act, it is imperative that within the area of jurisdiction of the 
Principal District Judge, only the High Court of Bombay is exclusively the 
competent court under its ordinary original civil jurisdiction to adjudicate upon 
the matter. The very inclusion of the High Court "in exercise of its ordinary 
original civil jurisdiction", within the definition of the "Court", will be rendered 
nugatory, if the above conclusion is not to be accepted. This is because, the 
"Principal Civil Court of Original Jurisdiction in a district", namely, the District 
Judge concerned, being a court lower in grade than the High Court, the District 
Judge concerned would always exclude the High Court from adjudicating upon 
the matter. Accordingly, the principle enshrined in Section 15 of Code of Civil 
Procedure cannot be invoked whilst interpreting Section 2(1)(e) of the Arbitration 
Act, held the Supreme Court.

8. We have given our anxious consideration to the submissions made at the 
Bar, studied the cited precedents and perused the material available on record.

9. In order to appreciate the question of law raised in the matter, we deem it 
appropriate to reproduce the provision of Section 2(1)(e) of the Arbitration Act, 
which reads as under:

"2. Definitions.- (1) In this Part, unless the contest otherwise requires,-

(a) xxxxxx 

(b)xxxxxx 

(c) xxxxxx
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(e) "Court" means,- in the case of an arbitration other than international 
commercial arbitration, the principal Civil Court of original jurisdiction 
in a district, and includes the High Court in exercise of its ordinary 
original civil jurisdiction, having jurisdiction to decide the questions 
forming the subject-matter of the arbitration if the same had been the 
subject-matter of a suit, but does not include any civil court of a grade 
inferior to such principal Civil Court, or any Court of Small Causes."

Also reproduced hereunder are the provisions of Sections 2(1)(b), 2(1) 
(e), 3, 10 & 15(2) of the Commercial Courts Act, which read as under:-

"2. Definitions.- (1) In this Act, unless the context otherwise requires,-

(a) xxxxxx

(b) "Commercial Court" means the Commercial Court constituted under 
sub-section (1) of section 3

(c) xxxxxx

(d) xxxxxx

(e) "District Judge" shall have the same meaning as assigned to it in 
clause (a) of article 236 of the Constitution of India;

3. Constitution of Commercial Courts.-- (1) The State Government, 
may after consultation with the concerned High Court, by notification, 
constitute such number of Commercial Courts at District level, as it may 
deem necessary for the purpose of exercising the jurisdiction and 
powers conferred on those Courts under this Act: 

Provided that with respect to the High Courts having ordinary original 
civil jurisdiction, the State Government may, after consultation with the 
concerned High Court, by notification, constitute Commercial Courts at 
the District Judge level:

Provided further that with respect to a territory over which the High 
Courts have ordinary original civil jurisdiction, the State Government 
may, by notification, specify such pecuniary value which shall not be 
less than three lakh rupees and not more than the pecuniary jurisdiction 
exercisable by the District Courts, as it may consider necessary.

(1A) Notwithstanding anything contained in this Act, the State 
Government may, after consultation with the concerned High Court, by 
notification, specify such pecuniary value which shall not be less than 
three lakh rupees or such higher value, for whole or part of the State, as it 
may consider necessary.

(2) The State Government shall, after consultation with the 
concerned High Court specify, by notification, the local limits of the area 
to which the jurisdiction of a Commercial Court shall extend and may, 
from time to time, increase, reduce or alter such limits.
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(3) The State Government may, with the concurrence of the Chief 
Justice of the High Court appoint one or more persons having experience 
in dealing with commercial disputes to be the Judge or Judges, of a 
Commercial Court either at the level of District Judge or a court below 
the level of a District Judge.

***  *** ***  ***

10. Jurisdiction in respect of arbitration matters.- Where the subject-
matter of an arbitration is a commercial dispute of a Specified Value and-
(1) If such arbitration is an international commercial arbitration, all 
applications or appeals arising out of such arbitration under the 
provisions of the Arbitration and Conciliation Act, 1996 (26 of 1996) 
that have been filed in a High Court, shall be heard and disposed of by the 
Commercial Division where such Commercial Division has been 
constituted in such High Court.

(2) If such arbitration is other than an international commercial 
arbitration, all applications or appeals arising out of such arbitration 
under the provisions of the Arbitration and Conciliation Act, 1996 (26 of 
1996) that have been filed on the original side of the High Court, shall be 
heard and disposed of by the Commercial Division where such 
Commercial Division has been constituted in such High Court.

(3) If such arbitration is other than an international commercial 
arbitration, all applications or appeals arising out of such arbitration 
under the provisions of the Arbitration and Conciliation Act, 1996 (26 of 
1996) that would ordinarily lie before any principal civil court of 
original jurisdiction in a district (not being a High Court) shall be filed 
in, and heard and disposed of by the Commercial Court exercising 
territorial jurisdiction over such arbitration where such Commercial 
Court has been constituted.

***  ***  ***  ***

15. Transfer of pending cases.-

(1)xxxxxx

(2) All suits and applications, including applications under the 
Arbitration and Conciliation Act, 1996 (26 of 1996), relating to a 
commercial dispute of a specified Value pending in any civil court in any 
district or area in respect of which a Commercial Court has been 
constituted, shall be transferred to such Commercial Court:

Provided that no suit or application where the final judgment has been 
reserved by the Court prior to the constitution of the Commercial 
Division or the Commercial Court shall be transferred either under sub-
section (1) or sub-section (2)"
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10.  The Gujarat High Court in M/s. OCI Corporation vs. Kandla Export 
Corporation reported in 2016 SCC Online Guj 5981 was dealing with a case 
where M/s. OCI Corporation filed application under Section 15(5) of the 
Commercial Courts Act read with Section 2(1)(e)(ii) and Section 47 of the 
Arbitration Act, seeking clarification and appropriate direction for transfer of 
execution petition pending before the District Court, Gandhidham-Kutch either to 
the High Court of Gujarat or to appropriate Commercial Court/Commercial 
Division. Gujarat High Court on analysis of provisions of Sections 2(1)(e), 47 of 
the Arbitration Act and Section 2(1)(i), Sections 6, 10, 15 of the Commercial 
Courts Act in Para-11 held as under:  

"11. The sum and substance of the above discussion would be,

(1) Where the subject matter of an arbitration is a commercial 
dispute of a specified value and if such arbitration is international 
commercial arbitration, all the applications or appeals arising out of such 
arbitration under the provisions of the Arbitration and Conciliation Act, 
1996 shall be heard, decided and disposed of by the Commercial 
Division where such commercial Division has been constituted in the 
High Court i.e. in the present case High Court of Gujarat.

(2) Where the subject matter of an arbitration is a commercial 
dispute but not of a specified value and if such arbitration is international 
commercial arbitration, considering the provisions of Arbitration and 
Conciliation (Amendment) Act, 2015 the same shall be heard, decided 
and disposed of by the concerned High Court.

(3) Where the subject matter of an arbitration is a commercial 
dispute of a specified value and if such arbitration is other than 
international arbitration, all the applications or appeals arising out of 
such arbitration under the provisions of the Arbitration and Conciliation 
Act, 1996 shall be filed in and heard, decided and disposed of by the 
Commercial Court exercising territorial jurisdiction over such 
arbitration where such commercial court has been constituted.

Considering section 15 of the Commercial Courts Act, all the 
applications/appeals in question under the Arbitration and Conciliation 
Act, 1996, therefore, are required to be transferred to the concerned 
Commercial Division of the High Court of Gujarat or before the Gujarat 
High Court or before the concerned commercial court and as observed 
hereinabove and as the case may be."

The aforesaid judgment was subjected to challenge before the Supreme 
Court by Kandla Export Corporation, which was dismissed vide order dated 
03.03.2017. Similar dispute again arose before Gujarat High Court at Ahmedabad 
in Vadodara Mahanag Seva Sadan Formaly known as Municipal Corporation Vs. 
M S Khurana Engineering Ltd. (R/Special Civil Application No. 13736 of 2018 
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decided on 06.09.2018) wherein Division Bench of Gujarat High Court, relying 
upon its earlier judgment in M/s. OCI Corporation (supra), reiterated the same 
view. The question as to which Court would be competent to exercise jurisdiction 
for execution of award passed under the Arbitration Act was also answered by the 
Gujarat High Court in Vijay Cotton and Fiber Company Vs. Agarwal Cotton 
Spinning Private Limited, R/Appeal No. 216 of 2018 decided on 11.02.2019 
holding that only the Commercial Court of competent jurisdiction would be the 
Court to execute the decree and not the ordinary Civil Court constituted under 
Gujarat Civil Courts Act.

11.  The question that cropped up for consideration before the Division Bench 
of the Rajasthan High Court in the case of Ess Kay Fincorp Limited (supra) was as 
to which of the two Courts, namely, Principal Civil Court having original 
jurisdiction in a district, as defined under Section 2(1)(e) of the Arbitration Act, or 
the Commercial Court constituted under Section 3(1) of the Commercial Courts 
Act, as defined under Section 2 (b) of that Act, would be competent to execute 
arbitral award on a "commercial dispute" passed under the Arbitration Act. The 
Rajasthan High Court on analysis of law held as under:

"17. A conjoint reading of Section 10(3) and 15(2) of the Commercial 
Courts Act makes it clear that an application under Section 36 of the 
Arbitration Act, seeking execution of award, satisfies the requirement of 
"being application arising out of such arbitration under the provisions of 
the Act of 1996". If such application is pending before any Principal 
Civil Court of original jurisdiction in a district, the same shall be 
transferred to Commercial Court exercising territorial jurisdiction over 
such arbitration where such Commercial Court has been constituted. In 
view of Section 10(3) of the Commercial Courts Act, since the awards in 
the present set of cases have been rendered in arbitral proceedings, their 
execution applications filed under Section 36 of the Arbitration Act 
having regard to provisions of Section 15(3) of the Commercial Courts 
Act, which contemplates transfer of all such pending applications to 
Commercial Court, as a legal corollary thereto, would also be liable to be 
filed and maintained before the Commercial Court and not the ordinary 
Civil Court/Principal Court of District Judge.

***  ***  ***  ***

19. In view of above, we answer the question of law formulated in 
the beginning of this judgment in the terms that the Commercial Court 
constituted under Section 3(i) of the Commercial Courts, Commercial 
Division and Commercial Appellate Division of High Courts Act, 2015, 
as defined in Section 2(b) of that Act, would be the only competent Court 
to execute an arbitral award on a "commercial dispute" passed under the 
Arbitration and Conciliation Act, 1996 and not the Principal Civil Court 
having the original jurisdiction in the District i.e. the Court of District 
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and Sessions Judge as defined under Section 2(1)(e) of the Arbitration 
and Conciliation Act, 1996."

12.  The Gujarat High Court in the case of Fun N fud (supra) was examining 
ndthe validity of the order passed by the 2  Additional District Judge, Dahod by 

which it declined to hear an application preferred by the applicant therein under 
Section 9 of the Arbitration Act on the ground that it has no jurisdiction to hear and 
entertain such application and, therefore, returned the application to be presented 
before the Court of Principal Senior Civil Judge. It was argued that Section 2(1)(e) 
of the Arbitration Act, expressly excludes any Civil Court of a grade inferior to 
such Principal Civil Court, or any Court of Small Causes. In view of Section 11 of 
the Commercial Courts Act, which bars a Commercial Court from deciding any 
suit, application or proceedings relating to any commercial dispute in respect of 
which the jurisdiction of the Civil Court is either expressly or impliedly barred 
under any other law for the time being in force, the Commercial Court which is a 
Civil Court of a grade inferior to such Principal Civil Court, or any Court of small 
causes, would be barred from exercising jurisdiction under Section 9 or any 
provision of the Arbitration Act.

13.  In Kirtikumar Futarmal Jain vs. Valencia Corporation reported in 2019 
SCC Online Guj 3972 challenge was made to the order passed by the Principal 
District Judge, Surat in the Commercial Appeal preferred by the respondents 
against the order passed by the Arbitral Tribunal on the application made by the 
applicant under Section 17 of the Arbitration Act. The Commercial Court allowed 
the application filed under Section 37(2) of the Arbitration Act. The applicant in 
those facts approached the Commercial Court at Vadodara by way of application 
under Section 9 of the Arbitration Act with the prayer that the respondents be 
restrained from transferring or alienating the properties of the Firm or creating 
any right in favour of any third party. On behalf of the petitioner it was argued that 
the impugned order passed by the Principal District Judge was without 
jurisdiction inasmuch as the Principal District Judge had no power to entertain an 
application under Section 37 of the Arbitration Act. The Gujarat High Court in 
Paras- 16.1, 16.2 & 20.6 held as under:

"16.1  Insofar as the jurisdiction of the learned Principal District Judge 
to entertain the appeal under section 37 of the Arbitration Act is 
concerned, the learned counsel invited the attention of the court to sub-
section (2) of section 37 of the Arbitration Act to submit that the appeal 
in the present case is preferred under clause (b) of sub-section (2) of 
section 37, which provides for an appeal to a court from an order of an 
Arbitral Tribunal granting or refusing to grant an interim measure under 
section 17 of that Act. It was submitted that the expression employed in 
sub-section (2) of section 37 is "court". Reference was made to clause (e) 
of section 2 of the Arbitration Act, which defines "court" to mean, in the 
case of an arbitration other than international commercial arbitration, 
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the principal Civil Court of original jurisdiction in a district, and 
includes the High Court in exercise of its ordinary original civil 
jurisdiction, having jurisdiction to decide the question forming the 
subject matter of the arbitration if the same had been the subject matter 
of a suit, but does not include any civil court of a grade inferior to such 
principal Civil Court, or any Court of Small Causes. It was submitted 
that therefore clause (e) of section 2 of the Arbitration Act lays down that 
"court"shall mean the principal Civil Court of original jurisdiction in a 
district, and specifically excludes any civil court of a grade inferior to 
such principal Civil Court or any court of Small Causes.

16.2  Reference was made to section 12 of the Gujarat Civil Courts 
Act, 2005, which provides for jurisdiction of a court of District Judge 
and postulates that a court of District Judge shall be the principal Civil 
Court of original jurisdiction within the local limits of its jurisdiction. It 
was submitted that the word "court" used under section 37(2)(b) of the 
Arbitration Act is the District Court. Moreover, section 2(e) of the 
Arbitration Act, specifically excludes any court of a grade inferior to 
such principal Civil Court or any Court of Small Causes from the ambit 
of the expression "court". It was submitted that source of appeal in this 
case is under section 37 of the Arbitration Act and the right flows from 
section 37. It was submitted that access to such appeal can be 
channelised through the concerned section of the Commercial Courts 
Act, but the right to appeal does not flow from the Commercial Courts 
Act.

***   ***  ***  ***

20.5  In this regard it may be noted that section 11 of the Commercial 
Courts Act provides that a Commercial Court or a Commercial Division 
shall not entertain or decide any suit, application or proceedings relating 
to any commercial dispute in respect of which the jurisdiction of the civil 
court is either expressly or impliedly barred under any law for the time 
being in force. Clause (i) of section 2(e) of the Arbitration Act which 
defines the expression 'court' not only vests jurisdiction in the principal 
Civil Court of original jurisdiction in a district, including the High Court 
in exercise of its ordinary original civil jurisdiction, having jurisdiction 
to decide the questions forming the subject matter of the arbitration if the 
same had been the subject matter of a suit, but it expressly excludes any 
civil court of a grade inferior to such principal Civil Court, or any Court 
of Small Causes.

20.6  Thus, section 2(e)(i) of the Arbitration Act expressly excludes 
any civil court of a grade inferior to such principal Civil Court, or any 
Court of Small Causes. Therefore, in view of section 11 of the 
Commercial Courts Act, which bars a Commercial Court from deciding 
any suit application or proceedings relating to any commercial dispute 
in respect of which the jurisdiction of the civil court is either expressly or 
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impliedly barred under any other law for the time being in force; read 
with the provisions of section 37(2)(b) of the Arbitration Act, any 
Commercial Court which is a civil court of a grade inferior to such 
principal Civil Court or any Court of Small causes, would be barred 
from exercising jurisdiction under section 37(2) (b) of the Act. The 
Supreme Court in State of West Bengal v. Associated Contractors 
(supra), has held that section 2(1)(e) contains an exhaustive definition 
marking out only the Principal Civil Court of original jurisdiction in a 
district or a High Court having original civil jurisdiction in the State, and 
no other court as 'court' for the purpose of Part 1 of the Arbitration Act, 
1996."

14.  It would be thus evident from the language employed by the Legislature in 
the definition clause of "Court" in Section 2(1)(e) of the Arbitration Act that it 
intended to confer power in respect of the disputes involving arbitration on the 
highest judicial Court of a District so as to minimize the supervisory role of the 
Courts in the arbitral process and, therefore, purposely excluded any Civil Court 
of grade inferior to such Principal Civil Court, or any Court of Small Causes. The 
Court of superior most jurisdiction in a District is the Court of District Judge as 
interpreted by the Supreme Court in the case of Atlanta Limited (supra). The 
jurisdiction in respect of arbitration matter is provided in Section 10 of the 
Commercial Courts Act and Section 15 thereof contemplates transfer of all suits 
and applications including the application under the Arbitration Act pending in 
Civil Courts in any district or pending in High Court where Commercial Division 
is constituted or area in respect of which the Commercial Courts have been 
constituted. While Section 11 of the Commercial Courts Act bars the jurisdiction 
of a Commercial Court or a Commercial Division to entertain or decide any suit, 
application or proceedings relating to any commercial dispute in respect of which 
the jurisdiction of the Civil Court is either expressly or impliedly barred under any 
other law for the time being in force, Section 21 of the Commercial Courts Act 
stipulates that save as otherwise provided, the provisions of this Act shall have 
effect, notwithstanding anything inconsistent therewith contained in any other 
law for the time being in force or in any instrument having effect by virtue of any 
law for the time being in force other than this Act. Segregation of an arbitration 
matters on the basis of a pecuniary limit is not what the law provides for. All the 
arbitration matters, irrespective of the value of claim, are required to be 
adjudicated by Principal Civil Court of original jurisdiction. Therefore, it is clear 
that in respect of commercial disputes involving an arbitration dispute only the 
Commercial Court of the status of District Judge or Additional District Judge 
would be the competent court to entertain the matters under Sections 9, 14, 34 & 
36 of the Arbitration Act. Although, the impugned order can be sustained in so far 
as the distribution of the commercial disputes of the value of the claim in cases 
other than arbitration matters are concerned. The impugned order to the extent of 
classifying the commercial disputes having subject matter of arbitration on the 
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basis of valuation and conferring powers therefor on the Court of XX Civil Judge 
Class-I, Bhopal, would be violative of relevant provisions of law.

15.  In view of the above discussions, the present petition deserves to succeed. 
The Entry No.45 of the impugned order dated 20.10.2020 is set aside. It is hereby 
declared that the Court of District Judge as the Principal Civil Court of original 
jurisdiction would be competent to decide the matters/disputes filed under the 
provisions of Sections 9, 14, 34 & 36 of the Arbitration Act and also under the 
provisions of the Commercial Courts Act regardless of the value of claim. 
However, the District Judge by virtue of Section 7 read with Section 15 of the 
Civil Courts Act would be entitled to distribute such work amongst any of the 
Additional District Judges under his supervision, but not to any Court of Civil 
Judge Class-I or Senior Civil Judge, or any Court of Small Causes.

16. The writ petition is accordingly allowed. A copy of this order be endorsed 
to the Registrar General of the High Court for being circulated amongst all the 
District & Sessions Judges of the State.

Petition allowed

I.L.R. [2021] M.P. 668 (DB)
WRIT PETITION 

Before Mr. Justice Sheel Nagu & Mr. Justice Anand Pathak
WP No. 11693/2020 (Gwalior) decided on 9 March, 2021

SURENDRA KUMAR SHIVHARE   …Petitioner

Vs.

STATE OF M.P. & ors.  …Respondents

A.	 Sand (Mining, Transportation, Storage and Trading) Rules, 
M.P., 2019, Rule 20(2) – Enquiry – Opportunity of Hearing – Held – Enquiry 
under Rule 20(2) is necessary with regard to three factors, i.e. mineral being 
sand or not, whether alleged offender holds valid ETP and quantity 
transported is more than quantity mentioned in ETP or not – Enquiry cannot 
be unilateral and reasonable opportunity of hearing has to be afforded 
regarding above three aspects – Impugned order passed without affording 
reasonable opportunity of hearing to petitioner, hence quashed – Collector 
directed to pass a fresh order after affording reasonable opportunity of 
hearing – Petition allowed.  (Paras 7, 8.1, 10 & 11)

d- jsr ¼[kuu] ifjogu] Hk.Mkj.k ,oa O;kikj½ fu;e] e-iz-] 2019] fu;e 
20¼2½ & tkap & lquokbZ dk volj & vfHkfu/kkZfjr & fu;e 20¼2½ ds varxZr tkap] rhu 
dkjdksa ds laca/k esa vko';d gS] vFkkZr~] [kfut jsr gS vFkok ugha] D;k vfHkdfFkr 
vijk/kh ds ikl fof/kekU; bZ-Vh-ih- ¼bZysDVªkWfud VªkaliksVZ ijfeV½ gS vkSj D;k ifjogu 
dh xbZ ek=k] bZ-Vh-ih- esa mfYyf[kr ek=k ls vf/kd gS vFkok ugha & tkap ,drjQk ugha 
gks ldrh rFkk mijksDr rhu igyqvksa ds laca/k esa lquokbZ dk ;qfDr;qDr volj iznku 



fd;k tkuk pkfg, & vk{ksfir vkns'k] ;kph dks lquokbZ dk ;qfDr;qDr volj iznku 
fd;s fcuk ikfjr fd;k x;k vr% vfHk[kafMr & dysDVj dks lquokbZ dk ;qfDr;qDr 
volj iznku djus ds i'pkr~] u;s fljs ls vkns'k ikfjr djus ds fy, funsf'kr fd;k 
x;k & ;kfpdk eatwjA

B. Sand (Mining, Transportation, Storage and Trading) Rules, 
M.P., 2019, Rule 20(2) & 20(3), Proviso – Opportunity of Hearing – Held – 
Concept of reasonable opportunity contained in proviso placed at the end of 
Rule 20(3) is squarely applicable to Rule 20(2) also. (Para 9)

[k- jsr ¼[kuu] ifjogu] Hk.Mkj.k ,oa O;kikj½ fu;e] e-iz-] 2019] fu;e 
20¼2½ o 20¼3½] ijarqd & lquokbZ dk volj & vfHkfu/kkZfjr & fu;e 20¼3½ ds var eas 
fn;s x;s ijarqd esa varfoZ"V ;qfDr;qDr volj dh ladYiuk] laiw.kZ :i ls fu;e 20¼2½ 
dks Hkh ykxw gksrh gSA

C.	 Sand (Mining, Transportation, Storage and Trading) Rules, 
M.P., 2019, Rule 20(2) & 20(3), Proviso – Opportunity of Hearing – Concept – 
Discussed and explained.  (Para 7.1)

x-  jsr ¼[kuu] ifjogu] Hk.Mkj.k ,oa O;kikj½ fu;e] e-iz-] 2019] fu;e 
20¼2½ o 20¼3½] ijarqd & lquokbZ dk volj & ladYiuk & foosfpr ,oa Li"V dh xbZA

 D.	 Sand (Mining, Transportation, Storage and Trading) Rules, 
M.P., 2019, Rule 20(2) & 20(3), Proviso – Compounding & Penalty – Powers of 
Collector – Held – If illegal transporter fails to come forward to seek 
compounding, despite being intimated about his right to compound the 
offence, Collector is left with no option but to impose penalty in terms of table 
in Rule 20 – If illegal transporter comes forward seeking compounding then 
Collector has to pass a compounding order as per table in Rule 20, without 
any discretion to refuse compound or to reduce/enhance the compounding 
fee prescribed. (Paras 6.1 to 6.3)

?k- jsr ¼[kuu] ifjogu] Hk.Mkj.k ,oa O;kikj½ fu;e] e-iz-] 2019] fu;e 
20¼2½ o 20¼3½] ijarqd & 'keu o 'kkfLr & dysDVj dh 'kfDr;ka & vfHkfu/kkZfjr & ;fn 
voS/k ifjokgd vijk/k ds 'keu gsrq mlds vf/kdkj ds ckjs esa mls lwfpr fd;s tkus ds 
ckotwn og 'keu pkgus gsrq lkeus vkus esa vlQy gksrk gS] rc dysDVj ds ikl fu;e 
20 esa nh xbZ rkfydk ds fuca/kuksa eas 'kkfLr vf/kjksfir djus ds flok; dksbZ fodYi ugha 
cprk & ;fn voS/k ifjokgd 'keu pkgrs gq, vkxs vkrk gS] rc dysDVj dks 'keu ls 
badkj djus ;k fofgr 'keu 'kqYd ?kVkus@c<+kus ds fdlh foosdkf/kdkj ds fcuk] fu;e 
20 esa nh xbZ rkfydk ds vuqlkj 'keu vkns'k ikfjr djuk gksxkA 

Cases referred:

(2008) 14 SCC 151, (2011) 13 SCC 733.

N.K. Gupta with S.D. Singh Bhadoriya, for the petitioner.
Ankur Mody, Addl. A.G. for the State. 
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O R D E R

The Order of the Court was passed by :
SHEEL NAGU,  J. :-  The instant petition filed u/Art.226 of the Constitution 
assails Annexure-P/1 dated 27/7/2020 passed by respondent No.2-Collector, 
Guna by which while exercising power u/Rule 20(2) of M.P. Sand (Mining, 
Transportation Storage and Trading) Rule, 2019 (for brevity "2019 Rules"), 
respondent No.2 confiscated the seized vehicle (Truck bearing registration 
No.MP33-H-1610) and minerals of petitioner and also imposed penalty of Rs. 
50,000/-for having indulged in illegal mining and transportation of sand.

2. Briefly stated facts of the case are that petitioner is the registered owner of 
the vehicle in question which was seized in connection with illegal mining and 
transportation of dust of Gitti (boulders) on 21/7/2020 and offence was registered 
u/Ss. 379, 414 IPC & Ss. 4(A), 21 (1) of the Mines & Minerals (Development and 
Regulation) Act, 1957.

3. Following two questions arise in this case for consideration of this court:-

"(i) Despite availability of alternative remedy of appeal 
u/R.22 of 2019 Rules, should this court in exercise of 
writ jurisdiction entertain/decide the legality and 
validity of impugned order P/1 dated 27/7/2020 passed 
by respondent No.2-Collector Guna inflicting penalty 
of Rs.50,000/- against petitioner without affording 
reasonable opportunity of being heard by issuance of 
show-cause notice by passing of impugned order or 
not?

(ii) Other ancillary question which arises is about 
interpretation of R.20 of 2019 Rules in particular the 
proviso placed at the end of sub-rule (3) of R.20 in as 
much as to whether this proviso relates exclusively to 
R.20(3) or it also relates to R.20(2) of 2019 Rules ?"

3.1  It would be appropriate to reproduce R.20 of 2019 Rules in toto for 
answering the aforesaid two questions which is as follows:-

"20. Penalty and Compounding of cases of Illegal 
Mining.-

(1) On receipt of information about illegal mining,
the Collector or Officer authorised for this purpose,
shall seize mineral, vehicle, machine, tools etc. and
case shall be submitted, before the Collector.
During the pendency or before taking final decision
of the registered case, if any application for 
compounding the case is received, the Collector may 
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Compoundi Amount of Compoundi Amount

 
ng Fees Penalty ng Fee of Penalty

1. Tractor -
trolley

10,000/- 25,000/- 5,000/ 10,000/

2. Two axle
(6 wheeler
vehicle)

25,000/- 50,000/- 10,000/- 20,000/-

3. Dumper
(hydraulic
6 wheeler
vehicle)

50,000/- 1,00,000/- 25,000/- 50,000/-

4. 3 axle (10
wheeler
vehicle)

1,00,000/- 2,00,000/- 50,000/- 1,00,000/-

5. 4- 6 axle
(More than
10 wheeler
vehicle)

2,00,000/- 4,00,000/- 1,00,000/- 2,00,000/-

Transportation without valid
Transit Pass

Transport with Transit
Pass but quantity is more than

quantity entered in Transit Pass

No. Type of
Vehicle

dispose of the case after applicant depositing an 
amount equal to 25 times of royalty of the excavated 
mineral. During this period, if application/ consent is 
not received, Collector shall impose penalty, 50 times 
of the royalty of mineral excavated. On deposit of 
compounding amount or penalty amount, the seized 
mineral, vehicle, machines, tools, may be released:

Provided that if penalty amount imposed is not 
deposited by the illegal extractor, then Collector or 
Officer authorised for this purpose may confiscate and 
auction the seized mineral, vehicle, machines and 
tools.

(2) Penalty and compounding of cases of illegal 
transportation- In case of registered cases of illegal 
transportation, transportation without valid e-tp and 
transportation with quantity more than the quantity 
entered in e-tp, the Collector may dispose off cases 
after deposit of compounding fees or amount of penalty 
by the illegal extractor, as under:-
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Provided, compounding fees or amount of penalty 
in case of transportation of mineral by 4 wheeler 
vehicle (Matador, 407, 608 etc) carrying mineral 
more than the quantity of tractor-trolley, shall not 
be less than 1.5 times of the amount fixed for 
tractor-trolley.

(3) Compounding and Penalty in cases of Illegal 
Storage-

The Collector, for disposal of registered cases of 
illegal storage of sand upon receipt of any 
application/consent from the date of registration 
of the case, during the pendency of the case or 
before taking the final decision, may compound the 
case after depositing amount equivalent to 25 
times of royalty of the stored mineral. If during this 
period any application/consent is not received 
then the Collector may impose penalty of amount 
50 times of the royalty of the mineral stored:

Provided, no such order shall be passed 
against the person interested, unless the opportunity 
of being heard is given to him."

3.2  It is not disputed at the bar by counsel for the rival parties that prior to 
issuance of impugned order, the Competent Authority i.e. Collector, Guna, while 
exercising his power u/R.20(2) of 2019 Rules did not issue any show-cause notice 
to petitioner.

4. The contention of learned counsel for State while defending the impugned 
order P/1 is that proviso placed at the end of R.20(3) relates exclusively to R.20(3) 
which is crystal clear by its very placement. Thus, it is submitted by State that if 
the legislature intended to provide reasonable opportunity of being heard prior to 
passing of impugned order u/R.20(2) of 2019 Rules then same proviso would 
have been placed immediately after R. 20(2). Not having done so, the intention of 
legislature is clear of not providing any such prior opportunity of being heard to 
the person against whom order u/R. 20(2) of 2019 Rules is being passed.

5. Per contra, learned Sr. counsel for petitioner has submitted that proviso 
placed at the end of R.20(3) is a proviso qualifying all the sub-rules, (1)(2) & (3) of 
R.20 of 2019 Rules irrespective of its location. More so, it is the contention of 
learned Sr. Counsel Shri N.K. Gupta that assuming without admitting that 
legislature did not provide for prior opportunity of being heard before passing the 
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order of penalty, the said element of prior opportunity ought to be treated to exist 
by implication since the order of penalty casts consequence of adverse nature. 

5.1 Reliance is placed on the decision of Apex Court in case of in "Sahara 
India (Firm), Lucknow Vs. Commissioner Of Income Tax, Central-I And Another 
[(2008) 14 SCC 151]", where Apex Court has held that :-

"19. Thus, it is trite that unless a statutory provision 
either specifically or by necessary implication excludes 
the application of principles of natural justice, because 
in that event the court would not ignore the legislative 
mandate, the requirement of giving reasonable 
opportunity of being heard before an order is made, is 
generally read into the provisions of a statute, 
particularly when the order has adverse civil 
consequences for the party affected. The principle will 
hold good irrespective of whether the power conferred 
on a statutory body or tribunal is administrative or 
quasi-judicial."

5.2 Said decision in Sahara India (Firm), Lucknow (supra) has subsequently 
been followed in Kesar Enterprises Ltd. Vs. State of U.P. And Others [(2011) 13 
SCC 733].

6.  A bare perusal of R.20(2) of 2019 Rules elicits that same relates to the 
subject of penalty and compounding in cases relating to illegal transportation of 
sand. This Rule empowers Collector to finally decide cases of illegal  
transportation of sand either by deposit of compounding fee or amount of penalty.

6.1 Thus, it is obvious by the very terminology used that Collector can pass an 
order of compounding/refusing to compound depending upon the voluntary act of 
the illegal transporter of seeking compounding. If illegal transporter does not 
come forward to seek compounding, then the only option left with Collector is to 
impose penalty in terms of the table contained in Rule 20.

6.2 So far as cases of compounding are concerned, Collector merely has to 
inform the illegal transporter about registration of case and right available to him 
to compound the offence. If illegal transporter comes forward seeking 
compounding then Collector has to pass an order in terms of the table in Rule 20 
with no discretion available to Collector to either refuse compound or to reduce or 
enhance the compounding fee prescribed .

6.3 However, as regards the cases where illegal transporter fails to come 
forward despite being intimated about his right to compound the offence, the 
Collector is left with no option but to pass an order of penalty in terms of the table 
in Rule 20. Thus, the Collector in such cases where penalty is imposed also does 
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not have any discretion in regard to imposition of penalty and the quantum 
thereof.

6.4 Pertinently, there may be cases registered u/R.20(2) of 2019 Rules for 
illegal transportation of sand where alleged illegal transporter may come forward 
and contend that the mineral actually being transported was either a mineral other 
than sand to which 2019 Rules do not apply or the transportation of sand was 
being done with valid Electronic Transit Pass (ETP in short) within permissible 
limit of quantity which is not in variance to the quantity shown in ETP.

7.  In regard to these three factors i.e. mineral being transported is actually 
sand or not and whether the alleged offender holds a valid ETP and the quantity 
being transported is not more than the quantity permissible by the ETP, the 
Collector has to conduct an enquiry howsoever summary, which necessarily 
should contain all the trappings of the concept of reasonable opportunity. 

7.1 The concept of reasonable opportunity essentially has three ingredients 
i.e. (i) Communicating the allegations to the person against whom they are made 
in precise and concise manner to enable him to respond; (ii) To give him 
reasonable opportunity to respond to the allegation which may be a few days or 
more depending upon the attending factual scenario; (iii) Reply orally or in 
writing if submitted by person concerned should be taken into consideration 
before deciding on the question of seized mineral is sand or not and existence of a 
valid ETP and that the quantity of sand is not more than the quantity mentioned in 
the ETP.

8. After following the concept of reasonable opportunity qua the said three 
aspects as explained above, the Collector will be well within his powers u/R.20(2) 
of 2019 Rules to pass an order of penalty in terms of the contents of the table u/R. 
20.

8.1 The fallout of above discussion is that an enquiry u/R. 20 (2) is necessary 
in regard to the aforesaid three factors i.e. mineral being sand or not and whether 
alleged offender holds valid ETP and the quantity being transported is more than 
the quantity mentioned in the ETP or not. Such enquiry cannot be unilateral and 
has to be subject to affording of reasonable opportunity in regard to these three 
aspects.

9. Accordingly, this Court holds that concept of reasonable opportunity 
contained in proviso placed at the end of R. 20(3) is squarely applicable qua Rule 
20(2) of 2019 Rules also.

10. From the above factual matrix, it is evident that impugned order 
Annexure-P/1 dated 27/7/2020 passed by respondent No.2-Collector, Guna has 
been passed without affording reasonable opportunity of being heard in regard to 
aforesaid three aspects.
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11. Consequently, this Court is left with no option but to allow this petition 
with following directions:-

(1) The impugned order Annexure-P/1 dated 27/7/2020 
passed by Collector, Guna/respondent No.2 is quashed.

(2) Competent Authority, respondent No.2-Collector, 
Guna, is at liberty to pass a fresh order after affording 
reasonable opportunity to petitioner as explained 
above. 

(3)   No cost.

Petition allowed

I.L.R. [2021] M.P. 675 (DB)
WRIT PETITION 

Before Mr. Justice Prakash Shrivastava & Mr. Justice Rajeev Kumar Dubey
WP No. 19818/2020 (Jabalpur) decided on 1 April, 2021

D.K. MISHRA  …Petitioner

Vs.

HON'BLE HIGH COURT OF M.P. & anr.  …Respondents

A.	 Civil Services (Pension) Rules, M.P., 1976, Rule 42 – Voluntary 
Retirement – Withdrawal of Application – Held – A government servant who 
elected for voluntary retirement can withdraw his election subsequently with 
specific approval of authority and no absolute right given to employee but 
discretion given to authority to consider circumstances of the case on 
objective application of mind – Authority can deny permission to withdraw 
the application for voluntary retirement by assigning appropriate reasons – 
No error with impugned order – Petition dismissed.   (Para 8 & 9)

d- flfoy lsok ¼isa'ku½ fu;e] e-Á-] 1976] fu;e 42 & LoSfPNd 
lsokfuo`fRr & vkosnu okil ysuk & vfHkfu/kkZfjr & ,d 'kkldh; lsod ftlus 
LoSfPNd lsokfuo`fRr ysuk pquk gS rRi'pkr~ izkf/kdkjh ds fofufnZ"V vuqeksnu ds lkFk 
viuk pquko okil ys ldrk gS rFkk deZpkjh dks dksbZ vkR;afrd vf/kdkj ugha fn;k 
x;k gS ijarq izkf/kdkjh dks] efLr"d dk iz;ksx djrs gq, ifjfLFkfr;ksa dks fopkj esa ysus 
dk foosdkf/kdkj fn;k x;k gS & izkf/kdkjh leqfpr dkj.k nsrs gq, LoSfPNd lsokfuo`fRr 
gsrq vkosnu dks okil ysus dh vuqefr ls badkj dj ldrk gS & vk{ksfir vkns'k esa dksbZ 
=qfV ugha & ;kfpdk [kkfjtA

B.	 Constitution – Article 226 – Judicial Review – Scope & 
Jurisdiction – Held – While exercising power of judicial review under Article 
226, Court does not exercise appellate power against impugned order – 
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Judicial review is directed not against the decision but is confined to 
examining the correctness of decision making process. 	 (Para 10)

[k-  lafo/kku & vuqPNsn 226 & U;kf;d iqufoZyksdu & O;kfIr o 
vf/kdkfjrk & vfHkfu/kkZfjr & vuqPNsn 226 ds varxZr U;kf;d iqufoZyksdu dh 'kfDr 
dk iz;ksx djrs le;] U;k;ky; vk{ksfir vkns'k ds fo:) vihyh; 'kfDr dk iz;ksx 
ugha djrk & U;kf;d iqufoZyksdu fofuf'p; ds fo:) funsZf'kr ugha fd;k tkrk gS 
cfYd fu.kZ; ysus dh izfØ;k dh lR;rk dk ijh{k.k djus rd gh lhfer gSA

 Cases referred:

1987 (Supp) SCC 228, (2007) 1 MPHT 173 (DB), 1997 (2) MPLJ 665, 
2013 (1) MPLJ 396, ILR 2009 MP 3072, 2016 SCC OnLine MP 5796, (1989) 2 
SCC 505, (2006) 2 SCC 364, (2019) 4 SCC 500, (2013) 4 SCC 301.

 Amit Seth, for the petitioner. 
 K.N. Fakhruddin, for the respondents.

O R D E R

The Order of the Court was passed by : 
PRAKASH SHRIVASTAVA, J. :- By this writ petition under Article 226 of the 
Constitution of India, the petitioner has challenged the order dated 09.12.2020 
whereby the petitioner's application for voluntary retirement has been accepted. 
The petitioner is also aggrieved with the order dated 09.12.2020 whereby his 
application for withdrawal of the application for voluntary retirement has been 
rejected.

2. The case of the petitioner is that he was working as Dy. Registrar (M) and 
had submitted the application dated 11.09.2020 under prescribed Form No.28 for 
voluntary retirement w.e.f. 31.12.2020 under Rule 42 of the M.P. Civil Services 
(Pension) Rules, 1976 (for short 'the Pension Rules'). After filing the application, 
the petitioner realized that he is in need of continuation of his employment, 
therefore, he had filed the application dated 12.10.2020 requesting for withdrawal 
of his earlier application dated 11.09.2020 for voluntary retirement and also 
seeking permission to continue in service up to the age of superannuation. Further 
case of the petitioner is that till the submission of the application dated 
12.10.2020, no decision was taken on the petitioner's earlier application dated 
11.09.2020. By the impugned order, the petitioner's application for withdrawal of 
application for voluntary retirement has been rejected and the petitioner's 
application for voluntary retirement has been accepted and he has been retired 
w.e.f. 31.12.2020 afternoon.

3. Learned counsel appearing for the petitioner submits that the petitioner 
had submitted the application for withdrawal of the application for voluntary 
retirement before the acceptance of the application for voluntary retirement, 
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therefore, the respondents are not justified in rejecting the petitioner's application 
for withdrawal of the application and accepting the application for voluntary 
retirement. He also submits that no D.E. is pending and he has a good record, 
which is reflected from his promotion as Assistant Registrar on 03.08.2019. He 
also submits that in terms of the judgment of the Supreme Court in the matter of 
Balram Gupta Vs. Union of India and another, reported in 1987 (Supp) SCC 228, 
the petitioner has the absolute right to withdraw the application for voluntary 
retirement before its acceptance. He has further placed reliance upon the 
judgment of the Division Bench of this Court in the matter of Director General, 
Employees' State Insurance Corporation and another Vs. Puroshottam Malani, 
reported in (2007) 1 MPHT 173 (DB) in support of his submission that the 
opportunity should have been given to the petitioner before rejection of the 
application for withdrawal.

4. As against this, learned counsel for the respondents has submitted that in 
terms of the Pension Rules, the petitioner has no absolute right of withdrawal of 
application for voluntary retirement and justifiable reason exists for rejecting the 
petitioner's prayer for withdrawal of the application for voluntary retirement. He 
further submits that the Rule which has been considered by the Supreme Court in 
the case of Balram Gupta (supra) is differently worded, therefore, the petitioner is 
not entitled to the benefit of the said judgment.

5. We have heard the learned counsel for the parties and perused the record. 
Rule 42 of the Pension Rules, which is relevant for the present controversy reads 
as under :

"42. Retirement on completion of [20/25 years] 
qualifying service. - [(1) (a) Government servant may 
retire at any time after completing 20 years qualifying 
service, by giving a notice in form 28 to the appointing 
authority at least one month before the date on which he 
wishes to retire or on payment by him of pay and 
allowances for the period of one month or for the period 
by which the notice actually given by him falls short of 
one month:

Provided that this sub-rule shall not apply to 
the Government servants mentioned in brackets against 
each of the following Department, until they have not 
completed 25 years qualifying service :--

(a) Public Health & Family Welfare Department 
(Medical, Paramedical & Technical Staff);

(b) Medical Education Department (Teaching 
Staff, Paramedical & Technical staff):
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Provided further that such Government servant shall 
not be allowed to retire from service without 
prior permission in writing of the appointing 
authority under the following circumstances:-

(i) Where the Government servant is under 
suspension;

(ii) Where it is under consideration of the 
appointing authority to institute disciplinary 
action against the Government Servant:

Provided also that if the appointing authority has not 
taken the decision under clause (ii) of the 
second proviso, within six months from the 
date of notice given by the Government servant 
with regard to such disciplinary action it shall 
be deemed that the appointing authority has 
allowed to such Government servant to retire 
from service on the date after expiry of the 
period of six months.]

(b) The appointing authority may in the public interest 
require a Government servant to retire from service at any 
time after he has completed 20 years qualifying service or 
he attains the age of 50 years whichever is earlier with the 
approval of the State Government by giving him three 
months notice in Form 29:

Provided that such Government servant may be retired 
forthwith and on such retirement forthwith and on such 
retirement the Government servant shall be entitled to 
claim a sum equivalent to the amount of his pay plus 
allowances for the period of the notice at the same rate at 
which he was drawing immediately before his retirement 
or, for the period by which such notice falls short of three 
months, as the case may be.

NOTE-1.- Before a Government servant service notice 
of retirement under clause (a) above, he should satisfy 
himself by means of a reference to the appointing authority 
that he has in fact, completed [20 or 25 years] qualifying 
service, as the case may be, for pension. Similarly, the 
appointing authority, while giving notice of retirement to a 
Government servant under clause (b), above, should also 
satisfy itself, that the Government servant has, in fact 
completed 20 years qualifying service or he attains the age 
of 50 years.
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NOTE-2.- The period of notice of [one month or three 
months] or the notice period which is short of [one month or 
three months] as the case may be, shall be reckoned from 
the date on which it is signed and put in communication 
under registered post. Where the notice is served 
personally, the period shall be reckoned from the date of 
receipt thereof.

NOTE-3.-The Government servant, on submission of 
an application shall be granted such leave during the period 
of notice to which he is entitled according to rules:

Provided that no leave shall be granted beyond the 
expiry of the period of notice.

NOTE-4.- The payment of pension for the period for 
which pay and allowances have been paid to a Government 
Servant in lieu of notice, shall be regulated by the provision 
of sub-rule (2) of rule 33 of these rules.

(2)  A Government servant who has elected to retire under 
clause (a) of sub-rule (1) and has given the necessary 
intimation to that effect to the appointing authority, shall be 
precluded from withdrawing his election subsequently 
except with the specific approval of such authority on 
consideration of the circumstances of the case to withdraw 
the notice given by him:

Provided that the request for withdrawal shall be prior 
to the intended date of his retirement.

(3) Where the notice of retirement has been served by 
appointing authority on the Government servant, it may be 
withdrawn, if so desired for adequate reasons, provided that 
the Government servant concerned is agreeable.]"

6. Sub-rule (2) of Rule 42 makes it clear that a Government servant who had 
elected for voluntary retirement can withdraw his election subsequently only with 
the specific approval of the authority on consideration of the circumstances of the 
case. The Division Bench of this Court in the matter of NARAYAN PRASAD RAM 
RATAN KACHHWAHA Vs. DISTRICT AND SESSIONS JUDGE, RATLAM and 
others,  reported in 1997 (2) MPLJ 665 has considered the effect of sub-rule (2) of 
Rule 42 of the Pension Rules and has held that the notice of voluntary retirement 
cannot be withdrawn as of right and the said Rule puts an embargo on the right of 
the Government servant to do so. It has been further held that the exception gives 
the discretion to the appointing authority to permit withdrawal of the notice of 
voluntary retirement and such discretion is to be exercised "on consideration of 
the circumstances of the case" on the objective application of mind. The Division 
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Bench of this Court in the case of NARAYAN PRASAD RAM RATAN 
KACHHWAHA (supra) has held that :

"11. Rule 42(2) further provides that a 
Government servant who has elected to retire under this 
rule and has given the necessary intimation to that 
effect to the appointing authority, shall be precluded 
from withdrawing his election subsequently except 
with the specific approval of such authority on 
consideration of the circumstances of the case to 
withdraw the notice given by him. Thus the notice of 
voluntary retirement cannot be withdrawn as of right. 
The rule puts an embargo on the right of the Government 
servant to do so. Then it carves out an exception. That 
exception gives a discretion to the appointing authority 
to permit withdrawal of the notice of voluntary 
retirement. That discretion is to be exercised "on 
consideration of the circumstances of the case". The 
appointing authority has to apply his mind objectively 
and take into account the facts and circumstances of the 
case. The discretion must be exercised rationally and 
reasonably as laid down by the Supreme Court in 
Balram Gupta's case (supra) while dealing with similar 
rule in Central Civil Services (Pension) Rules, 1972. 
On the facts of that case the Supreme Court found that 
there was no valid reason for withholding the 
withdrawal. But in the present case the appropriate 
reasons have been given for refusing the withdrawal."

7. Learned counsel for the petitioner has placed reliance upon the judgment 
of the Supreme Court in the matter of Balram Gupta (supra) but in that case Rule 
48-A of the Central Civil Services (Pension) Rules, 1972 was under consideration, 
which is differently worded. The Division Bench of this Court in the matter of 
NARAYAN PRASAD RAM RATAN KACHHWAHA (supra) has affirmed the 
judgment of the Single Bench wherein the learned Single Judge had found the 
judgment in the case of Balram Gupta (supra) to be distinguishable. The 
judgment in the matter of NARAYAN PRASAD RAM RATAN KACHHWAHA 
(supra) has been subsequently followed by the different Benches of this Court in 
the matter of S.S.NAFDE Vs STATE OF M.P. & ors., 2013 (1) MPLJ 396, in the 
matter of RUKSANA BEGUM SIDDIQUI Vs. STATE OF M.P. & ors., ILR 2009 
MP 3072 and in the matter of Brajkishore Khare Vs. State of M.P. & Others, 2016 
SCC OnLine MP 5796.
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8. Thus, under Rule 42 of the M.P. Civil Services (Pension) Rules, 1976, a 
Government servant who had elected for voluntary retirement can withdraw his 
election subsequently with the specific approval of the authority and no absolute 
right exists in favour of such Government servant but the discretion given to the 
authority under Rule 42(2) is to be exercised "on consideration of the 
circumstances of the case" and on the objective application of mind. Hence, the 
authority can deny the permission to withdraw the application for voluntary 
retirement by assigning appropriate reasons.

9. The Rule 42(2) requires the competent authority to consider the 
circumstances of the case while deciding the prayer for withdrawal of the 
application for voluntary retirement. The reply filed by the respondents reveals 
that the petitioner had sought the retirement on the ground of personal difficulty 
and health problems. Annexure R/4 was the application submitted by the 
petitioner at one point of time mentioning that he was suffering from ophthalmic 
problem due to dull/low vision. The reply of the respondents also reveals that the 
petitioner was not sincere towards his duty and was avoiding to take additional 
burden and work. The Administrative Judge of the Gwalior Bench had also made 
observation against the petitioner that he is a shirker and had become a liability to 
the institution and seems to be a deadwood. The reply reflects that while 
considering the prayer for withdrawal of the application for voluntary retirement, 
the service record of the petitioner was looked into and thereafter a decision was 
taken to reject the application for withdrawal of voluntary retirement application.

10.    It is settled position in law that while exercising the power of judicial 
review under Article 226 of the Constitution of India, this Court does not exercise 
the appellate power as against the decision impugned. The judicial review is 
directed not against the decision but is confined to examining the correctness of 
decision making process. The Supreme Court in the matter of State of U.P. v. 
Maharaja Dharmander Prasad Singh, (1989) 2 SCC 505 has held as under :

"60. However, judicial review under Article 226 cannot 
be converted into an appeal. Judicial review is directed, 
not against the decision, but is confined to the 
examination of the decision-making process. In Chief 
Constable of the North Wales Police v. Evans [(1982) 1 
WLR 1155 : (1982) 3 All ER HL 141] refers to the 
merits-legality distinction in judicial review. Lord 
Hailsham said:

"The purpose of judicial review is to 
ensure that the individual receives fair 
treatment, and not to ensure that the 
authority, after according fair treatment, 
reaches on a matter which it is 
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authorised by law to decide for itself a 
conclusion which is correct in the eyes 
of the court."

61. Lord Brightman observed:

"... Judicial review, as the words imply, 
is not an appeal from a decision, but a 
review of the manner in which the 
decision was made ..."

And held that it would be an error to think:

"... that the court sits in judgment not 
only on the correctness of the decision-
making process but also on the 
correctness of the decision itself."

The scope of judicial review has been reiterated by the Supreme Court in 
the subsequent judgment also in the matter of Union of India v. Flight Cadet 
Ashish Rai, (2006) 2 SCC 364. The Hon'ble Supreme Court has expressed that 
there should be judicial restraint while making judicial review in administrative 
matters and has enumerated the principles in this regard. In the matter of 
Sarvepalli Ramaiah v. District Collector, Chittoor, (2019) 4 SCC 500, it has been 
held that administrative decisions are subject to judicial review under Article 226 
of the Constitution, only on grounds of perversity, patent illegality, irrationality, 
want of power to take the decision and procedural irregularity. In the matter of 
Nirmala J. Jhala v. State of Gujarat, (2013) 4 SCC 301, it is held that the judicial 
review is not akin to adjudication on merits by re-appreciating the evidence as an 
appellate authority.

Having regard to the aforesaid scope of judicial review also, no case is 
made out for interfering in the impugned order.

11. So far as the judgment in the matter of Director General, Employees' State 
Insurance Corporation (supra) relied upon by the counsel for the petitioner is 
concerned, in that case the prayer for withdrawal of the application was rejected 
on the ground that the appellant therein had not indicated his reason for 
withdrawal, therefore, the issue of opportunity of hearing to disclose the reason 
came up but that is not so in the present case. Hence, the judgment in the case of 
Director General, Employees' State Insurance Corporation (supra) is distinguishable 
on its own facts.

12. In view of the above analysis, we are of the opinion that the impugned 
order rejecting the prayer for withdrawal of the application for voluntary 
retirement (Annexure P/8) and the impugned order dated 09.12.2020 (Annexure 
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P/1) accepting the application for voluntary retirement do not suffer from any 
error. Hence, no case for interference is made out. 

13. The writ petition is accordingly dismissed. 

Petition dismissed

I.L.R. [2021] M.P. 683 (DB)
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Before Mr. Justice Prakash Shrivastava & Smt. Justice Anjuli Palo
WP No. 5629/2021 (Jabalpur) decided on 1 April, 2021
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Securitization and Reconstruction of Financial Assets and Enforcement 
of Security Interest (SARFAESI) Act, (54 of 2002), Sections 13(4), 14 & 17 and 
Constitution – Article 226/227 – Alternate Remedy of Appeal – Maintainability 
of Petition – Held – Section 14 is one of the mode of taking over possession of 
secured asset – Action u/S 14 constitutes an action taken after the stage of 
Section 13(4) thus, against such action, remedy of appeal u/S 17 before DRT 
is available – Petition dismissed.  (Paras 5 to 7 & 17 to 20)

	 foRrh; vkfLr;ksa dk izfrHkwfrdj.k vkSj iquxZBu rFkk izfrHkwfr fgr dk izorZu 
(SARFAESI) vf/kfu;e] ¼2002 dk 54½] /kkjk,¡ 13¼4½] 14 o 17 ,oa lafo/kku & 
vuqPNsn 226@227 & vihy dk oSdfYid mipkj & ;kfpdk dh iks"k.kh;rk & 
vfHkfu/kkZfjr & /kkjk 14] izfrHkwr vkfLr;ksa dk dCtk ysus dh ,d jhfr gS & /kkjk 14 ds 
varxZr dkjZokbZ] /kkjk 13¼4½ ds izØe ds Ik'pkr~ dh xbZ dkjZokbZ xfBr djrh gS vr%] 
mDr dkjZokbZ ds fo:)] _.k olwyh vf/kdj.k ds le{k /kkjk 17 ds varxZr vihy dk 
mipkj miyC/k gS & ;kfpdk [kkfjtA 
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O R D E R

The Order of the Court was passed by :
PRAKASH SHRIVASTAVA, J. :-  This writ petition under Article 226/227 of the 
Constitution of India has been filed by the petitioner aggrieved with the order of 
the Additional Collector dated 25.01.2021 under Section 14 of the Securitisation 
and Reconstruction of Financial Assets and Enforcement of Security Interest Act, 
2002 (for short 'the Act') directing the Tehsildar to ensure delivery of possession 
of the mortgaged property to the respondent-Bank.

2. Learned counsel for the respondent No.3/Bank has raised the preliminary 
objection that against such an order the petitioner has remedy of filing an appeal 
under Section 17 of the Act. He has placed reliance upon certain judgments in 
support of his submission.

3. The submission of learned counsel for the petitioner is that the remedy of 
appeal is not available against the order passed under Section 14 of the Act and 
that in terms of sub-section (3) of Section 14 of the Act, the order under Section 14 
is final and it cannot be challenged in any court except in the High Court under 
Article 226 of the Constitution of India.

4. We have heard the learned counsel for the parties and perused the record.

5. Section 17 of the Act provides for remedy of appeal and reads as under :-

"17. Application against measures to recover secured debts —(1) 
Any person (including borrower), aggrieved by any of the measures 
referred to in sub-section (4) of Section 13 taken by the secured creditor 
or his authorized officer under this Chapter, [may make an application 
along with such fee, as may be prescribed] to the Debts Recovery 
Tribunal having jurisdiction in the matter within forty-five days from the 
date on which such measure had been taken:"

A bare perusal of above provision indicates that remedy of appeal is 
available against any of the measures referred to under Section 13 (4). Section 
13(4) reads as under :-

"13. Enforcement of security interest.-

(1) xxx    xxx   xxx

(2) xxx    xxx   xxx

(3) xxx    xxx   xxx

(4) In case the borrower fails to discharge his liability in full 
within the period specified in sub-section (2), the secured 
creditor may take recourse to one or more of the following 
measures to recover his secured debt, namely:-
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(a) take possession of the secured assets of the 
borrower including the right to transfer by way 
of lease, assignment or sale for realising the 
secured asset;

(b) take over the management of the business of 
the borrower including the right to transfer by 
way of lease, assignment or sale for realising 
the secured asset:

Provided that the right to transfer by way 
of lease, assignment or sale shall be exercised 
only where the substantial part of the business 
of the borrower is held as security for the debt:

Provided further that where the management 
of whole, of the business or part of the business 
is severable, the secured creditor shall take 
over the management of such business of the 
borrower which is relatable to the security or 
the debt;

(c) against any person (hereafter referred to as the 
manager), to manage the secured assets, the 
possession of which has been taken over by the 
secured creditor;

(d) require at any time by notice in writing, any 
person who has acquired any of the secured 
assets from the borrower and from whom any 
money is due or may become due to the 
borrower, to pay the secured creditor, so much 
of the money as is sufficient to pay the secured 
debt."

Section 13(4) of the Act permits the secured creditor to take recourse to 
measures prescribed therein to recover the secured debt. One such measure is to 
take possession of the secured asset. Section 14 of the Act gives remedy to the 
secured creditor to approach the District Magistrate when possession of any 
secured asset is required to be taken and it further empowers the District 
Magistrate to take possession of such secured asset. Hence it is clear that action 
taken by the District Magistrate is in furtherance of the provision contained under 
Section 13(4).

6. Under Section 17 any person aggrieved by any of the measures referred to 
in sub-section (4) of Section 13 taken by the secured creditor or his authorized 
officer can file appeal to DRT. Under sub-section (2) of Section 17, the Debts 
Recovery Tribunal can consider whether any of the measures referred to in sub-
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section (4) of section 13 taken by the secured creditor for enforcement of security 
are in accordance with the provisions of the Act and the rules. In terms of Section 
17 (3), if the Debts Recovery Tribunal finds that any of the measures referred to in 
sub-section (4) of section 13, taken by the secured creditor are not in accordance 
with the provisions of this Act and the rules made thereunder, and require 
restoration of the management or restoration of possession, of the secured assets 
to the borrower or other aggrieved person, it can pass appropriate order for 
restoration of management or possession.

7. Section 17 provides for remedy before the Tribunal against any measure to 
recover secured debt. Under Section 17 any aggrieved person can approach the 
Tribunal against any measure referred in Section 13(4) and taken under Chapter 
III of the Act. Securing possession is one of the measure provided under Section 
14 of the Act which also falls in Chapter III. Scheme of the Act makes it clear that 
DRT has jurisdiction to interfere with the action taken by the secured creditor after 
the stage contemplated under Section 13(4) in respect of any measure referred 
therein. Section 13(4)(a) provides for taking over the possession of secured asset 
by the secured creditor and Section 14 is one of the mode of taking over the 
possession of secured asset. Action under Section 14 of the Act constitutes an 
action taken after the stage of Section 13(4), therefore, against such an action 
remedy of appeal under Section 17 is available.

8. The Supreme Court considering Sections 13, 14 and 17 of the Act in the 
matter of Kanaiyalal Lalchand Sachdev and others Vs. State of Maharashtra and 
others, (2011) 2 SCC 782 has held that the action under Section 14 of the Act 
constitutes an action taken after the stage of Section 13(4) and, therefore, same 
would fall within the ambit of Section 17(1) of the Act, therefore, the Act 
contemplates an efficacious remedy for borrower or any person affected by an 
action taken under Section 13(4) of the Act by providing for an appeal before the 
DRT. In that case, the order under Section 14 of the Act was passed by the Chief 
Metropolitan Magistrate and the High Court had dismissed the petition on the 
ground that alternative remedy was available under Section 17 of the Act. The 
Hon'ble Supreme Court has upheld the order of the High Court by holding that :

"21. In Indian Overseas Bank & Anr. Vs. Ashok Saw Mill4, 
the main question which fell for determination was whether the 
DRT would have jurisdiction to consider and adjudicate post 
Section 13(4) events or whether its scope in terms of Section 17 
of the Act will be confined to the stage contemplated under 
Section 13(4) of the Act? On an examination of the provisions 
contained in Chapter III of the Act, in particular Sections 13 and 
17, this Court, held as under :(SCC pp. 375-76, paras 35-36 & 
39)
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"35. In order to prevent misuse of such wide 
powers and to prevent prejudice being caused to a 
borrower on account of an error on the part of the 
banks or financial institutions, certain checks and 
balances have been introduced in Section 17 which 
allow any person, including the borrower, aggrieved 
by any of the measures referred to in sub-section 
(4) of Section 13 taken by the secured creditor, to 
make an application to the DRT having jurisdiction 
in the matter within 45 days from the date of such 
measures having taken for the reliefs indicated in 
sub- section (3) thereof.

36. The intention of the legislature is, therefore, 
clear that while the banks and financial institutions 
have been vested with stringent powers for recovery 
of their dues, safeguards have also been provided 
for rectifying any error or wrongful use of such 
powers by vesting the DRT with authority after 
conducting an adjudication into the matter to 
declare any such action invalid and also to restore 
possession even though possession may have been 
made over to the transferee.

* * *

39. We are unable to agree with or accept the 
submissions made on behalf of the appellants that 
the DRT had no jurisdiction to interfere with the 
action taken by the secured creditor after the stage 
contemplated under Section 13(4) of the Act. On 
the other hand, the law is otherwise and it 
contemplates that the action taken by a secured 
creditor in terms of Section 13(4) is open to 
scrutiny and cannot only be set aside but even the 
status quo ante can be restored by the DRT."

(Emphasis supplied by us)

22.   We are in respectful agreement with the above enunciation 
of law on the point. It is manifest that an action under Section 14 
of the Act constitutes an action taken after the stage of Section 
13(4), and therefore, the same would fall within the ambit of 
Section 17(1) of the Act. Thus, the Act itself contemplates an 
efficacious remedy for the borrower or any person affected by 
an action under Section 13(4) of the Act, by providing for an 
appeal before the DRT. "



9. The similar issue came up before the Supreme Court in the matter of 
Authorized Officer, State Bank of Travancore and another vs. Mathew K.C., 2018 
SCC OnLine 55 in reference to challenge to the proceedings under Section 13(4) 
of the Act and the Supreme Court held that :

"4. The SARFAESI Act is a complete code by 
itself, providing for expeditious recovery of dues 
arising out of loans granted by financial institutions, the 
remedy of appeal by the aggrieved under Section 17 
before the Debt Recovery Tribunal, followed by a right 
to appeal before the Appellate Tribunal under Section 
18. The High Court ought not to have entertained the 
writ petition in view of the adequate alternate statutory 
remedies available to the Respondent. The interim 
order was passed on the very first date, without an 
opportunity to the Appellant to file a reply. Reliance 
was placed on United Bank of India V. Satyawati 
Tandon, 2010 (8) SCC 110, and General Manager, Sri 
Siddeshwara Cooperative Bank Limited V. Ikbal, 
(2013) 10 SCC 83. The writ petition ought to have been 
dismissed at the threshold on the ground of maintainability. 
The Division Bench erred in declining to interfere with 
the same."

10. In the matter of Standard Chartered Bank vs. V. Noble Kumar and
others, 2014 (1) MPLJ 396, the Supreme Court has held that :

"30. The "appeal" under Section 17 is available to the 
borrower against any measure taken under section 
13(4). Taking possession of the secured asset is only 
one of the measures that can be taken by the secured 
creditor. Depending upon the nature of the secured 
asset and the terms and conditions of the security 
agreement, measures other than taking the possession 
of the secured asset are possible under section 13(4). 
Alienating the asset either by lease or sale etc. and 
appointing a person to manage the secured asset are 
some of those possible measures. On the other hand, 
section 14 authorises the Magistrate only to take 
possession of the property and forward the asset along 
with the connected documents to the borrower. 
Therefore, the borrower is always entitled to prefer an 
"appeal" under section 17 after the possession of the 
secured asset is handed over to the secured creditor. 
Section 13(4)(a) declares that the secured creditor may 
take possession of the secured assets. It does not 
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specify whether such a possession is to be obtained 
directly by the secured creditor or by resorting to the 
procedure under section 14. We are of the opinion that 
by whatever manner the secured creditor obtains 
possession either through the process contemplated 
under section 14 or without resorting to such a process 
obtaining of the possession of a secured asset is always 
a measure against which a remedy under section 17 is 
available."

11. The Division Bench of this Court also in the matter of Aditya Birla
Finance Limited Vs. Carnet Elias Fernandes Vemalayam, 2019(1) MPLJ 471 has 
held that :

"3. Though the learned Single Bench has held 
that there is no alternative remedy against an order 
passed by the District Magistrate under Section 14 of 
the Act, but, a Division Bench of this Court in W.P. 
No.19028/2017, Sunil Garg vs. Bank of Baroda and 
others decided on 16-4-2018 [2018(3) M.P.L.J. 615] 
has held that remedy of an aggrieved person against an 
order passed by the District Magistrate is before the 
Debts Recovery Tribunal under Section 17 of the Act. 
Therefore, such finding of the learned Single Bench 
cannot be sustained."

12. The Division Bench of this Court in the matter of Sunil Garg Vs. Bank of 
Baroda and others in W.P. No.19028/2017 vide order dated 16.04.2018 has 
considered the issue of availability of alternative remedy against the order under 
Section 14 of the Act and has held that :

"08. The invocation of jurisdiction of the District 
Magistrate under Section 14 of the Act is one of the 
modes available to the secured creditor to take possession 
of the secured assets. Therefore, when the District 
Magistrate under Section 14 of the Act hands over 
possession to the secured creditor, it is possession as is 
contemplated under sub-section (4) of Section 13 of the 
Act. Therefore, for an aggrieved person against an 
action taken by the secured creditor either under sub-
section (4) of Section 13 or under Section 14 of the Act, 
the remedy is by way of an application under Section 17 
of the Act before the Tribunal.
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09.  In G.P. Ispat's case (supra), the attention of the 
Chhattisgarh High Court was not drawn to the earlier 
judgment of the Supreme Court in Transcore's case 
(supra). Therefore, we are unable to agree with the 
reasoning recorded given in G.P. Ispat's case (supra). 
The Full Bench of Allahabad High Court in N.C.M.L. 
case (supra) has examined the judgment of Supreme 
Court in Transcore's case (supra) and held that the said 
judgment deal with the right of secured creditor to take 
possession under Section 13 (4) of the Act. Therefore, 
the same was found not applicable to hold that an order 
passed by the District Magistrate to take possession 
under Section 14 of the Act can be challenged by way of 
an application under Section 17 of the Act. The relevant 
extract from the judgment in the case of N.C.M.L. 
reads as under :-

"19.3. The judgment in Transcore (supra), as 
quoted above, needs to be read in the light of 
the question that fell for consideration. The 
question in short was whether taking possession 
contemplated under Section 13 (4) comprehends 
the power to take actual possession. While 
dealing with this question, the Supreme Court 
considered the relevant Rules which prescribe 
the procedure for taking over possession of 
secured assets. The Supreme Court did not 
consider the question whether an application 
under Section 17(1) of the Act could be filed 
even before the measures/ possession are/is 
taken as contemplated under sub-section 4 of 
Section 13. In other words, the Supreme Court 
did not consider the question whether an 
application under Section 17(1) of the Act is 
maintainable before the measures, such as 
taking possession as provided for under 
Section 13(4) (a) is available. A notice under 
Rule 8 of the Rules, as prescribed with Appendix 
IV is required to be given to the borrower who 
has failed to repay the amount informing him 
and the public that the bank has taken 
possession of the property under subsection (4) 
of Section 13, read with Rule 9 of the Rules."

We are unable to agree with the Full Bench 
judgment of Allahabad High Court in N.C.M.L.'s case 
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(supra), as when the secured creditor invokes jurisdiction 
of the District Magistrate, it is, in fact, invoking right to 
take possession under Section 13 (4) of the Act itself.

10. The reliance on the judgment of Supreme Court in 
Standard Chartered Bank. Vs. V. Noble Kumar and 
others reported as (2013) 9 SCC 620 again does not 
advance the argument raised by the petitioner. In Noble 
Kumar's case (supra), the High Court in the order 
under appeal held that when the creditor faces 
resistance to take possession of the secured assets only 
then the creditor could resort to the procedure under 
Section 14 of the Act. The argument raised was that 
action to take possession under Section 13(4) or 
Section 14 of the Act are alternate procedures. The 
Supreme Court set aside the finding recorded and held 
as under :-

"20. In every case where the objections raised 
by the borrower are rejected by the secured 
creditor, the secured creditor is entitled to take 
possession of the secured assets. In our 
opinion, such action-having regard to the 
object and scheme of the Act - could be taken 
directly by the secured creditor. However, 
visualising the possibility of resistance for 
such action, Parliament under Section 14 also 
provided for seeking the assistance of the 
judicial power of the State for obtaining 
possession of the secured asset, in those cases 
where the secured creditor seeks it.

21. Under the scheme of Section 14, a secured 
creditor who desires to seek the assistance of 
the State's coercive power for obtaining possession 
of the secured asset is required to make a 
request in writing to the Chief Metropolitan 
Magistrate or District Magistrate within whose 
jurisdiction, secured asset is located praying 
that the secured asset and other documents 
relating thereto may be taken possession 
thereof. The language of Section 14 originally 
enacted purportedly obliged the Magistrate 
receiving a request under Section 14 to take 
possession of the secured asset and documents, 
if any, related thereto in terms of the request 
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received by him without any further scrutiny of 
the matter.

26. It is in the above-mentioned background of 
the legal frame of Sections 13 and 14, we are 
required to examine the correctness of the 
conclusions recorded by the High Court. 
Having regard to the scheme of Sections 13 and 
14 and the object of the enactment, we do not 
see any warrant to record the conclusion that it 
is only after making an unsuccessful attempt to 
take possession of the secured asset, a secured 
creditor can approach the Magistrate. No doubt 
that a secured creditor may initially resort to 
the procedure under Section 13(4) and on 
facing resistance, he may still approach the 
Magistrate under Section 14. But, it is not 
mandatory for the secured creditor to make 
attempt to obtain possession on his own before 
approaching the Magistrate under Section 14. 
The submission that such a construction would 
deprive the borrower of a remedy under section 
17 is rooted in a misconception of the scope of 
Section 17.

27. The "appeal" under Section 17 is available 
to the borrower against any measure taken 
under Section 13(4). Taking possession of the 
secured asset is only one of the measures that 
can be taken by the secured creditor. Depending 
upon the nature of the secured asset and the 
terms and conditions of the security agreement, 
measures other than taking the possession of 
the secured asset are possible under Section 
13(4). Alienating the asset either by lease or 
sale etc. and appointing a person to manage the 
secured asset are some of those possible 
measures. On the other hand, Section 14 
authorises the Magistrate only to take 
possession of the property and forward the 
asset along with the connected documents to 
the borrower (sic the secured creditor). 
Therefore, the borrower is always entitled to 
prefer an "appeal" under Section 17 after the 
possession of the secured asset is handed over 
to the secured creditor. Section 13(4)(a) declares 
that the secured creditor may take possession 
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of the secured assets. It does not specify 
whether such a possession is to be obtained 
directly by the secured creditor or by resorting 
to the procedure under Section 14. We are of 
the opinion that by whatever manner the 
secured creditor obtains possession either 
through the process contemplated under 
section 14 or without resorting to such a 
process obtaining of the possession of a 
secured asset is always a measure against 
which a remedy under Section 17 is available."

11. The finding of the Chhatisgarh High Court and 
Allahabad High Court that the remedy of the borrower 
is after taking actual possession of the secured assets, is 
based upon an observation in Para 27 of the judgment in 
Noble Kumar's case (supra). But, in our view, the 
Supreme Court declined the right to seek remedy under 
Section 17 of the Act to the borrower for the reason that 
the borrower stalled the proceedings for a period of 
almost four years. The Court in fact held that the 
borrower would have a right to prefer an appeal under 
Section 17 of the Act raising objections regarding 
legality of the decision of the Magistrate. The relevant 
extract of the judgment reads as under :-

"40. In view of our conclusion on the scope of 
Section 17 recorded earlier it would normally 
have been open to the respondent to prefer an 
appeal under Section 17 raising objections 
regarding legality of the decision of the 
Magistrate to deprive the respondent of the 
possession of the secured asset. But in view of 
the fact that the respondent chose to challenge 
the decision of the magistrate by invoking the 
jurisdiction of the High Court under Article 
226 of the Constitution and in view of the fact 
that the respondent does not have any 
substantive objection as can be discerned from 
the record, we make it clear that the respondent 
in the instant case would not be entitled to avail 
the remedy under Section 17 as the respondent 
stalled the proceedings for a period of almost 4 
years. It is worthwhile remembering that the 
respondent did not even choose to raise any 
objections to the demand issued under Section 
13(2) of the Act. However, we make it clear 
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that it is always open to the respondent to seek 
restoration of his property by complying with 
sub-Section 8 of Section 13 of the Act."

12. We may notice that the judgment in Transcore's 
case (supra) has been quoted with approval in a recent 
judgment of Supreme Court in Civil Appeal Nos. 
2928-2930 of 2018 (ITC Limited Vs. Blue Coast 
Hotels Ltd. and others) decided on 19.3.2018. The 
relevant extract from the judgment reads as under :-

"30. Moreover, this provision provides for 
communication of the reasons for not 
accepting the representation/objection and the 
requirement to furnish reasons for the same. 
A provision which requires reasons to be 
furnished must be considered as mandatory. 
Such a provision is an integral part of the duty 
to act fairly and reasonably and not fancifully. 
We are not prepared in such circumstances to 
interpret the silence of the Parliament in not 
providing for any consequence for non-
compliance with a duty to furnish reasons. The 
provision must nonetheless be treated as 
'mandatory'.

We agree with the view of this Court in this 
regard in Mardia Chemicals Ltd. v. Union of 
India, (2004) 4 SCC 311, Transcore v. Union 
of India, (2008) 1 SCC 125 and Keshavlal 
Khemchand & Sons (P) Ltd. vs. Union of 
India, (2015) 4 SCC 770."

13.  A Division Bench of this Court in the case of 
India Sem Asset Reconstruction Co. Ltd. Vs. State 
of M.P. and others - Writ Appeal Nos.489/2016 
(Indore Bench) decided on 21.12.2017 has held that 
there is effective remedy to approach the Tribunal 
under section 17 of the Act in respect of an order passed 
under Section 14 of the Act. It was held that an order 
under Section 14 of the Act could be challenged before 
the Tribunal under Section 17 of the Act. The relevant 
extract from the judgment reads as under :-

"22. On due consideration of the aforesaid and 
the law laid down by the Five Judges Bench of 
this court in the case of Jabalpur Bus 
Operators Association & Others Vs. State of 
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M.P. & Another, 2003 (1) MPLJ 513, so also 
the fact that judgment of United Bank of 
India, Jagdish Singh V/s. Heeralal & Others, 
(2014) 4 SCC 479, were not considered while 
upholding the view taken in the matter of M/s. 
Ambika Solvex Ltd. Vs. State Bank of India 
and others, (2016) SCC Online MP 5772, we 
are more incline to follow the earlier judgment 
of the Hon'ble Supreme Court where the 
question of maintainability of writ petition has 
been considered in great detail, we find that the 
appellant has an effective alternative remedy to 
approach the Debt Recovery Tribunal under 
Section 17 of the SARFAESI Act, the writ 
appeal filed by the appellant has no merit and is 
accordingly, dismissed with a liberty to the 
appellant to avail the remedy of appeal under 
Section 17 of the SARFAESI Act, in accordance 
with law."

13. In the matter of Sunil Garg (supra), it has been further held that:

"15. In respect of an argument that the order passed by the District 
Magistrate or the Chief Metropolitan Magistrate, or any other officer 
authorized by them cannot be called in question in any Court or before 
any authority is again not tenable. Such provision excludes the 
jurisdiction of the Civil Court but not of the Tribunal, who has been 
conferred the jurisdiction to entertain an application under Section 17 of 
the Act. It is well settled principle of interpretation of statutes that there 
has to be conjoint and harmonious construction of the various provisions 
of a Statute. Keeping in view the said principle, if the provision of 
Sections 13 (4) and 14 (3) and Section 17 of the Act are read together, it is 
clear that bar under sub-section (3) of Section 14 is not in respect of the 
remedy before the Tribunal in terms of Section 17 of the Act.

16. In view of the above, the impugned order passed by the Tribunal 
is set aside, as it has the jurisdiction to decide an application under 
Section 17 of the Act. Therefore, the Tribunal is directed to decide an 
application under Section 17 of the Act on merits in accordance with law. 
It shall be open to the petitioner to seek an interim order from the 
Tribunal itself, if so advised. It is also clarified that it shall be open to an 
aggrieved person to seek exclusion of time in filing of an application 
before the Tribunal in view of the time spent before this Court in writ 
petition where the question of maintainability of alternative remedy was 
pending."
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Thus, in Sunil Garg (supra) it has also been settled that bar under Section 
14(3) does not affect the remedy before the Tribunal under Section 17 of the Act.

14.  The another Division Bench of this Court in the matter of Shrikant Jain vs. 
Additional District Magistrate (North) Bhopal by order dated 10.12.2018 in W.P. 
No.28096/2018 has re-examined the position and has held as under :

"8. The invocation of jurisdiction of the District Magistrate under 
Section 14 of the Act is one of the modes available to the secured creditor 
to take possession of the secured assets. Therefore, when the District 
Magistrate under Section 14 of the Act hands over possession to the 
secured creditor, it is possession as is contemplated under sub-section 
(4) of Section 13 of the Act. Therefore, for an aggrieved person against 
an action taken by the secured creditor either under sub-section (4) of 
Section 13 or under Section 14 of the Act, the remedy is by way of an 
application under Section 17 of the Act before the Tribunal.

9. The Division Bench of this court in the case of Sunil Garg Vs. 
Bank of Baroda & others, W.P.No.19028/2017, decided on 16-04- 
2018 examined the validity of the order passed by the Debt Recovery 
Tribunal in the proceedings under Section 17 of the SARFAESI Act, 
whereby the application was dismissed on the ground that the same is 
not maintainable till the actual possession is taken. The Division Bench 
referring the various judgments of the Apex Court held that the appeal 
under section 17 of the SARFAESI Act would be maintainable against 
the order passed under Section 14 of the of the SARFAESI Act.

10. In a recent judgment passed by the Supreme Court in the case of
Authorized Officer, State Bank of Travancore and another Vs.
Mathew K.C. (2018)3 SCC 85, considering a case under SARFAESI
Act, held that discretionary jurisdiction under Article 226 is not
absolute but has to be exercised judiciously in given facts of a case
and in accordance with law. Normally a writ petition under Article
226 ought not to be entertained if alternative statutory remedies are
available, except in cases falling within the well-defined exceptions.
Relevant para-16 is reproduced below:

"16. The writ petition ought not to have been entertained 
and the interim order granted for the mere asking 
without assigning special reasons, and that too without 
even granting opportunity to the appellant to contest 
the maintainability of the writ petition and failure to 
notice the subsequent developments in the interregnum. 
The opinion of the Division Bench that the counter-
affidavit having subsequently been filed, stay/ 
modification could be sought of the interim order 
cannot be considered sufficient jurisdiction to have 
declined interference."
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11. In view of the aforesaid enunciation of law, the present petition 
is not maintainable as alternative and efficacious remedy is available 
against the impugned order passed under Section 14 of the SARFAESI 
Act."

15.  The same is the view also taken by Punjab and Haryana High Court in the 
matter of United Automobiles Railway Road Vs. Authorised Officer, Indian 
Overseas Bank, Assets Recovery Department, 2011 Legal Eagle (P&H) ESR 
5272.

16. Learned counsel for the petitioner has placed reliance upon the 
judgments of the Single Bench of this Court in the matter of M/s Sri. Ambika 

th
Solvex Ltd. Vs. State Bank of India and others, dated 16  December, 2015 reported 
in 2015 SCC OnLine MP7053; Smt. Meera Gupta and another Vs. M/s Anurudh 

th
Builders & Developers, dated 5  May, 2015, reported in 2015 SCC OnLine MP 
611; and M/s Vardhman Solvent Extraction Industries Ltd. Thru. Mr. Mahesh 

th
Paliwal Vs. The State of Madhya Pradesh, dated 4  November, 2016, reported in 
2016 SCC OnLine MP 7436 but these are the orders passed by the learned Single 
Judge, therefore, the petitioner is not entitled to the benefits of these orders in 
view of the Division Bench judgment in the case of Sunil Garg (supra). Counsel 
for the petitioner has also placed reliance upon the judgment of the Supreme Court 
in the matter of Harshad Govardhan Sondagar vs. International Assets 
Reconstruction Company Limited and Others (2014) 6 SCC 1 wherein taking 
note of Section 14 (3) of the Act, the Hon'ble Supreme Court has held that the 
finality has been attached to the decision under Section 14 as it cannot be 
challenged before any court or any authority but that will not exclude the 
jurisdiction of the High Court under Article 226/227 of the Constitution of India. 
In that judgment, the Hon'ble Supreme Court has not expressed any opinion if the 
jurisdiction of the Tribunal/DRT is also excluded under sub-section (3) of Section 
17 of the Act. The Division Bench of this Court in the case of Sunil Garg (supra) 
has already expressed that the provision excludes the jurisdiction of the civil court 
and not the Tribunal which has been conferred with the jurisdiction to entertain 
the application under Section 17 of the Act.

17. Hence, it is clear that against the order passed under Section 14 of the
Act, aggrieved person has an alternative effacious (sic : efficacious) remedy 
available before the Tribunal under Section 17 of the Act.

18. The record further reflects that the co-borrower/respondent No.6 has 
already approached the DRT by filing an appeal against the impugned order by 
invoking the provisions of Section 17 of the Act.

19. In view of the above, we are of the opinion that since against the impugned 
order, the petitioner has alternative effacious (sic : efficacious) remedy of appeal 
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before the Tribunal under Section 17 of the Act, therefore, no case for interference 
at this stage is made out.

20. The writ petition is accordingly dismissed, however with liberty to the 
petitioner to avail the remedy of appeal.

Petition dismissed

I.L.R. [2021] M.P. 698 (DB)
WRIT PETITION

Before Mr. Justice Mohammad Rafiq, Chief Justice 
& Mr. Justice Atul Sreedharan

WP No. 8914/2020 (Jabalpur) order passed on 19 April, 2021

IN REFERENCE (SUO MOTU) …Petitioner

Vs.

UNION OF INDIA & ors. …Respondents

(Alongwith WP Nos. 8696/2020, 14805/2020,                                        
20889/2020, 2513/2021 & 8753/2021)

A.	 Constitution – Article 21 – Covid 19 Pandemic – Right to Life – 
Right to Health – Held – Right to health forms an integral component of right 
to life enshrined under Article 21 – Right to health can be secured to citizens 
only if State provides adequate measures for their treatment, healthcare and 
takes their care by protecting them from calamities like Corona Virus – 
Health has its own prerequisites of social justice and equality and it should be 
accessible to all – It is obligation of State to access to health facilities to 
citizens inflicted with disease of Corona Virus with life saving means and 
drugs – Directions issued to Central and State Government regarding 
infrastructure, medical care and treatment of Covid 19 patients. 

(Paras 14, 25, 27 & 28)

d- lafo/kku & vuqPNsn 21 & dksfoM&19 egkekjh & thou dk vf/kdkj & 
LokLF; dk vf/kdkj & vfHkfu/kkZfjr & LokLF; dk vf/kdkj] vuqPNsn 21 ds varxZr 
izfr"Bkfir] thou ds vf/kdkj dk vfHkUu vax fufeZr djrk gS & ukxfjdksa ds fy, 
LokLF; dk vf/kdkj dsoy rc lqfuf'pr fd;k tk ldrk gS tc jkT;] muds mipkj] 
LokLF; lsok gsrq Ik;kZIr mik; iznku djrk gS rFkk dksjksuk ok;jl tSlh foifRr;ksa ls 
mudh lqj{kk djrs gq, mudk /;ku j[krk gS & LokLF; dh viuh Lo;a dh iwokZis{kk,sa 
lkekftd U;k; ,oa lekurk dh gS vkSj og lHkh dh igqap eas gksuh pkfg, & ;g jkT; dh 
ck/;rk gS fd dksjksuk ok;jl dh chekjh ls xzflr ukxfjdksa dks thou j{kd lk/kuksa ,oa 
nokbZ;ksa ds lkFk LokLF; lqfo/kkvksa dh lqxerk gks & volajpuk] fpfdRlk lsok ,oa 
dksfoM&19 :X.kksa ds mipkj ds laca/k esa dsanz ,oa jkT; ljdkj dks funs'k tkjh fd;s 
x;sA
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B.	 Constitution – Article 21, Epidemic Diseases Act (3 of 1897) and 
Disaster Management Act (53 of 2005) – Right to Life – Right to Health – Duty 
of State – Held – Apex Court concluded that obligation to provide medical 
care is an obligation of welfare State – Primary duty of State is to “provide all 
facilities to make right of a citizen to secure his health meaningful” – Health, 
besides being a fundamental right, is a basic human right which no popular 
government can afford to negate – Efforts made by State Government 
should also reflect on ground can benefit thereof should reach common man, 
thus State needs to work hard towards that aim and goal – For said purpose, 
State Government can even invoke the Epidemic Diseases Act, 1897 and 
Disaster Management Act, 2005.	 (Paras 18, 23, 24 & 25)

[k- lafo/kku & vuqPNsn 21] egkekjh vf/kfu;e ¼1897 dk 3½ ,oa vkink 
izca/ku vf/kfu;e ¼2005 dk 53½ & thou dk vf/kdkj & LokLF; dk vf/kdkj & jkT; 
dk drZO; & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd fpfdRlk lsok 
iznku djus dh ck/;rk] dY;k.kdkjh jkT; dh ,d ck/;rk gS & jkT; dk izkFkfed 
drZO; **ukxfjd dks mldk LokLF; lqjf{kr djus ds vf/kdkj dks vFkZiw.kZ cukus gsrq 
lHkh lqfo/kk,sa miyC/k djkuk** gS & LokLF;] ,d ewyHkwr vf/kdkj gksus ds vfrfjDr ,d 
ekSfyd ekuokf/kdkj gS ftls dksbZ yksdfiz; ljdkj udkjuk ugha lgu dj ldrh & 
jkT; ljdkj }kjk fd;s x;s iz;kl] /kjkry ij izfrfcafcr gksus pkfg, vkSj mldk ykHk 
lkekU; tu rd igqapuk pkfg,] vr%] jkT; dks ml y{; ,oa mn~ns'; dh vksj dfBu 
ifjJe djuk vko';d gS & mDr iz;kstu gsrq] jkT; ljdkj egkekjh vf/kfu;e] 1897 
rFkk vkink izca/ku vf/kfu;e] 2005 dk voyacu Hkh ys ldrh gSA

C.	 Protection of Human Rights Act, 1993 (10 of 1994), Section 2(d) 
and Constitution – Article 21 – Human Rights – Held – Section 2(d) defines 
“human rights” to mean “the rights relating to life, liberty, equality and 
dignity of individual guaranteed by Constitution or embodied in International 
Covenants and enforceable by Courts in India” – Right to health and medical 
care is one of the facets enshrined under Article 21 of Constitution. (Para 15)

x- ekuo vf/kdkj laj{k.k vf/kfu;e] 1993 ¼1994 dk 10½] /kkjk 2¼d½ ,oa 
lafo/kku & vuqPNsn 21 & ekuokf/kdkj & vfHkfu/kkZfjr & /kkjk 2¼d½ esa **ekuo 
vf/kdkj** ls **izk.k] Lora=rk] lekurk vkSj O;fDr dh xfjek ls lacaf/kr ,sls vf/kdkj 
vfHkizsr gSa tks lafo/kku }kjk izR;kHkwr fd;s x;s gSa ;k varjjk"Vªh; izlafonkvksa esa 
lfUufo"V vkSj Hkkjr esa U;k;ky;ksa }kjk izorZuh; gS** & LokLF; ,oa fpfdRlk lsok dk 
vf/kdkj lafo/kku ds vuqPNsn 21 ds varxZr izfr"Bkfir igyqvksa esa ls ,d gSA 

D.	 Constitution – Article 21 & 226 – Scope & Jurisdiction – Held – 
Despite being cognizance of its jurisdiction limitations, this Court in an 
extraordinary situation, when they are brought to its notice, cannot just play 
a silent spectator – Court has the responsibility to see that faith of people in 
the system is not eroded and if erosion to some extent has taken place, is 
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restored – Court can play the role of a catalyst by reminding the State of its 
duties, for reassuring people to continue to have faith in the system so as to 
revive, their confidence. (Para 26)

?k- lafo/kku & vuqPNsn 21 o 226 & O;kfIr o vf/kdkfjrk & vfHkfu/kkZfjr 
& viuh vf/kdkfjrk dh lhekvksa dh laKkrk ds ckotwn ;g U;k;ky;] vlk/kkj.k fLFkfr 
esa] tc mUgsa mlds /;ku eas yk;k x;k gS] og ,d ekSu n'kZd dh Hkwfedk ugha ys ldrk & 
;g ns[kuk U;k;ky; dk mRrjnkf;Ro gS fd iz.kkyh esa yksxksa dk fo'okl uk ?kVs vkSj 
;fn dqN gn rd ?kVk Hkh gS rks og iqu%LFkkfir gks & iz.kkyh esa yksxksa dk fo'okl cuk;s 
j[kus ds fy, mUgas vk'oLr djus gsrq jkT; dks mlds drZO;kas dh ;kn fnykdj 
U;k;ky; ,d mRizsjd dh Hkwfedk vnk dj ldrk gS] ftlls fd mudk Hkjkslk 
iqu:Tthfor gks ldsA 
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O R D E R

The Order of the Court was passed by : 
MOHAMMAD RAFIQ, CHIEF JUSTICE :- The present suo motu Writ Petition 
No.8914/2020 was registered on the basis of a letter (dated 08.06.2020) sent by 
Dr. Ashwani Kumar, Senior Advocate, Supreme Court of India, New Delhi to the 
Chief Justice of India, which was forwarded to the Registrar General of this Court 
by the Secretary General of Supreme Court of India (vide his letter dated 
11.06.2020) under His Lordship's direction. The said letter dated 08.06.2020 had 
highlighted a tragic and condemnable sight of an elderly Covid-19 patient, who, 
as per the story carried out by a media portal with a photograph, was chained to 
bed in a private hospital at Bhopal, the capital city of the State of Madhya Pradesh, 
allegedly on his failure to make payment of fees for his treatment. One wonders if 
the situation has changed much since then when the entire country is struggling to 
survive the second wave of Covid-19.

This Court has passed number of orders to ensure that the Covid-19 
patients in the State are provided timely treatment inasmuch as they are not 
subjected to harassment and exploitation. When the matter was listed on 
07.09.2020, this Court directed the State Government to issue necessary 
directions to every hospital including the private hospitals to display the rates for 
treatment of Covid-19 patients at their reception counters and also publish the 
same for information of people by publication thereof in the newspapers so that 
any incident of overcharging could be brought to the notice of the District 
Administration and necessary action be taken. On 09.10.2020 when the matter 
was next listed, the Coronavirus was at its peak during the first wave, this Court 
was informed that 262 hospitals in the State of Madhya Pradesh have been 
declared as Covid Care Centre (CCC), 62 hospitals have been declared as 
Dedicated Covid Health Centre (DCHC) and 16 hospitals have been declared as 
Dedicated Covid Hospital (DCH), i.e. in all 347 hospitals, which are providing 
free treatment and testing to the Covid suspects and patients. This Court was also 
informed that there is no shortage of life saving medicines for Covid-19 treatment; 
scrupulous measures are being taken to ensure that no private hospitals/clinics 
charge exorbitant fee for such treatment and that rates are being duly exhibited on 
the hospital counters across the entire State of Madhya Pradesh. The State 
Government was directed to ensure strict compliance of the norms laid down by 
the Central Government in their Notification dated 07.04.2020 with regard to 
infrastructure and other requirements for CCCs, DCHCs and DCHs. The 
Commissioner, Health Services was directed to set up a District Level Cell to 
receive and attend the complaints, which should be made functional 24x7. Efforts 
should be made by all the stakeholders to educate one and all to scrupulously 
follow the norms of social distancing, use of face masks and washing hands etc.
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2.  When the matter was listed before the Court on 10.12.2020, the State 
Government filed its response to I.A. No.6360/2020 thereby placing on record 
copy of the order dated 04.09.2020 issued by the Commissioner, Health Services, 
Department of Public Health and Family Welfare, Madhya Pradesh issued under 
the approval of the Additional Chief Secretary of the State Department, directing 
that under no circumstances the Private Hospitals/Nursing Homes/Clinical 
Establishments' charges shall exceed by 40% of the rates communicated on or 
before 29.02.2020 including all expenses such as PPE kits etc. The aforesaid 
order was addressed to all the Chief Medical & Health Officers of the State, 
President of the Indian Medical Association, President of the Nursing Home 
Association and the Additional Director, IDSP (MP). It was assured that the said 
order shall be prominently published in daily newspapers having wide circulation 
in the respective Districts of the State after interval of every 15 days. It was also 
informed on behalf of the State that approximately 1.5 Crore e-cards covering 
56% of the beneficiaries families under Pradhan Mantri Jan Arogya Yojana 
(which is hereinafter referred to as "Ayushman Bharat Yojana", as is commonly 
known) have been issued; total number of 652 health care providers have been 
empanelled in the State; the State Government is providing free cashless health 
facility to all Covid-19 patients at dedicated Covid-19 hospitals and designated 
Government facilities.

3.  Thereafter, the matter was listed before the Court on 07.04.2021 on two 
Interlocutory Applications filed by the learned Amicus Curiae. The first 
application (IA No.3929/2021) was filed by him on the premise that he has learnt 
from reliable sources that the District Administration, Jabalpur has orally directed 
all the private Labs and Hospitals to stop conducting Covid-19 tests from 
25.03.2021. The Chief Medical & Health Officer, Jabalpur (CMHO) who was 
present before the Court along with the Regional Director, Health Services, 
denied having issued any oral directions and submitted that orders have been 
issued to regulate the rates of the tests to be charged by the private Labs/Hospitals. 
IA No.4125/2021 was also filed by learned Amicus Curiae that in view of the 
second wave of Covid-19, all the District Administrations of the State should be 
directed to ensure strict compliance with the directions of the State Government 
dated 25.03.2021 and that all hospitals empanelled under Ayushman Bharat 
Niramayam Yojana should be directed not to deny treatment to Covid-19 
suspected/confirmed patients falling under that scheme and should be further 
required to reserve minimum 20% beds for Covid-19 patients. In response, it was 
informed on behalf of the State that the Commissioner, Health-cum-Officiating 
Secretary, Directorate of Health Services, Government of Madhya Pradesh had 
issued an order on 05.04.2021 thereby prescribing a sum of Rs.700/- as the rate for
RT-PCR Covid-19 Test and a sum of Rs.300/- for Rapid Antigen Covid-19 Test, 
with an additional sum of Rs.200/- if the sample is required to be collected from 
the home of the patient, by all ICMR & NABL approved Private Labs and NABH 
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recognised Private Hospitals. Another order dated 05.04.2021 was placed on 
record whereby the Secretary, Department of Public Health and Family Welfare, 
Government of Madhya Pradesh, Bhopal taking note of large number of 
grievances raised by public complaining about exorbitant charges, directed all 
Private Hospitals/Nursing Homes/Diagnostic Centres to charge a maximum sum 
of Rs.3,000/- for Chest CT/HRCT Scan from Covid-19 suspects/patients. The 
aforesaid order was to remain in operation till 30.04.2021.

4.  This Court in the aforesaid order dated 07.04.2021 took note of 
submissions made by Mr. Shivendra Pandey, learned counsel appearing on behalf 
of Indian Medical Association (respondent No.5 in WP No.8914/2020) and Mr. 
Shreyas Pandit, learned counsel appearing for M.P. Nursing Home Association 
(respondent No.8 in WP No.8914/2020) that in their joint meeting held on 
06.04.2021, they have decided to comply the aforementioned orders of the 
Government with regard to charges for RT-PCR Test, Rapid Antigen Test and 
Chest CT/HRCT Scan from Covid-19 suspects/patients. However, they informed 
the Court that there are in the State, approximately 3000 Private Hospitals, which 
are registered with Indian Medical Association and approximately 3000 Private 
Nursing Homes having membership with the M.P. Nursing Home Association but 
only a negligent number of 320 Private Hospitals and Nursing Homes are 
presently empanelled under Ayushman Bharat Yojana, of which only 81 are 
approved for treatment of Covid-19. This Court therefore while appreciating the 
stand taken by both Indian Medical Association and M.P. Nursing Home 
Association, also observed that their members in the time of current crisis faced 
by the country following the second wave of Covid-19 should desist from 
exploiting the situation by overcharging the affected persons. The Court also 
directed the State Government to give wide publicity to above orders issued by it, 
in all print and electronic media and by any other means. The State Government 
was also directed to increase the empanelment of Private Hospitals and Private 
Nursing Homes in the State in Ayushman Bharat Yojana, which fulfill the relevant 
criteria prescribed by the Central Government, for treatment of Covid-19 
suspects/patients under the scheme.

5.  The matters had to be then urgently listed on 15.04.2021 on special 
mention by number of Advocates, who had filed Interlocutory Applications in the 
present suo motu writ petition inasmuch as I.A. No.4347/2021 {regarding 
passing of directions to all the competent authority to follow the guidelines issued 
by the State Government regarding Covid-19 with immediate effect) has been 
filed by Mr. Subhash Upadhyay, Advocate at Indore; I.A. No.4349/2021 
(application for permission to intervene in suo motu writ petition) has been filed 
by one Dr. M.A. Khan through Mr. Ajay Raizada, Advocate; and I.A. 
No.4346/2021 (subject: Uncontrolled upsurge and serious mismanagement issue 
in Covid Pandemic control) has been registered on the basis of a letter addressed 
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to this Court by Mr. Vivek Krishna Tankha, Senior Advocate. Besides, a fresh Writ 
Petition by way of public interest litigation bearing W.P. No.8753/2021 has been 
filed by an NGO, named, 'Srijan Ek Asha'.

6.  Mr. Naman Nagrath, learned Amicus Curiae has made his submissions 
and given written suggestions. Mr. P.K. Kaurav, learned Advocate General 
appearing along with Mr. R.K. Verma, learned Additional Advocate General, Mr. 
Pushpendra Yadav, learned Additional Advocate General and Ms. Chhavi 
Bhardwaj, Managing Director, National Health Mission (Madhya Pradesh), aside 
of making submissions, filed action plan of the State to manage the situation. 
Apart from learned Amicus Curiae, we have also heard Mr. Shashank Shekhar 
Dugwekar, Mr. Sanjay Kumar Verma, Mr. Shekhar Sharma and Mr. Pawan 
Kumar Dwivedi, learned counsel appearing for the petitioners in respective writ 
petitions as well as heard Mr. Jitendra Kumar Jain, learned Assistant Solicitor 
General for the respondents-Union of India and Mr. Vivek Krishna Tankha, 
learned Senior Counsel, Mr. Subhash Upadhyay, Mr. Ajay Raizada, Mr. 
Shivendra Pandey and Mr. Shreyas Pandit, learned counsel appearing for the 
respective intervenors/respondents on Interlocutory Applications filed in the suo 
motu writ petition. All of them have, more or less, raised similar arguments as to 
the ongoing crisis faced by the State following the second wave of Covid-19. A 
gist of what all of them have submitted in the course of hearing can be summarized 
thus:-

(i) there is an acute medical crisis in the State of Madhya Pradesh 
due to sudden spread of Covid-19, which has engulfed not only 
the urban areas but also reached the villages;

(ii) many deaths have been reported during the past few days from 
various hospitals including the private Hospitals/Nursing 
Homes across the State due to non- availability of Oxygen. 
There is an acute shortage of Oxygen in the Government 
Hospitals as well as Private Hospitals/Nursing Homes not only 
in the major cities like Bhopal, Indore, Gwalior and Jabalpur but 
also in District Headquarters and Sub Divisions. Large number 
of newspaper clippings have been filed to bring home the point;

(iii) there is an acute shortage of Remdesivir- a life saving drug 
which is quite crucial for saving the life of Covid-19 patients. In 
most of the Districts of the State including the major cities like 
Bhopal, Indore, Gwalior and Jabalpur one vial of Remdesivir, 
which costs approximately Rs.800-1,000, is being sold at an 
exorbitant price to the extent of Rs.18,000/-. The private 
hospitals are exploiting the situation by charging arbitrary rates 
for providing Remdesivir injections. The black-marketing of 
Remdesivir injection is leading to registration of criminal cases 
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in some instances. Many newspaper clippings have been 
produced to substantiate this;

(iv) while dedicated Covid-19 Hospitals have been established in 
the major cities like Bhopal, Indore, Gwalior and Jabalpur but 
there are hardly any such hospitals in any other District 
Headquarters of the State, with the result that all critical Covid 
patients have to be rushed there;

(v) oral instructions have been issued to all Private Labs/ Private 
Hospitals/Nursing Homes not to conduct any RT- PCR and 
Rapid Antigen Tests; 

(vi) although the rates have been prescribed by the Government for 
all private Hospitals/Nursing Homes for being charged from 
Covid-19 patients but most of them are not abiding by the same; 

(vii) the private Hospitals/Nursing Homes are blankly refusing to 
have availability of beds for Covid-19 patients inasmuch as the 
beds are being provided to only those who are either ready to 
pay higher charges or having some kind of influence. 
Resultantly, middle class, lower middle class and poor are worst 
hit;

(viii) most of the private hospitals are not providing cashless 
treatment to the patients having insurance cover, inasmuch as, 
some private hospitals even though they are approved for 
CGHS facilities are not accepting the patients under that head. 
Similarly, the private hospitals empanelled and approved for 
Covid-19 treatment under Ayushman Bharat Yojana are also not 
accepting the Covid patients and the patients from Below 
Poverty Line having BPL cards under Deendayal Antyodaya 
Upchar Yojana are also not being provided treatment under that 
scheme by approved Hospitals;

(ix) there are in the State, 51 District Hospitals; 84 Civil Hospitals 
and 330 Community Health Centres with 30 beds facility each; 
1199 Primary Health Centres having 6 bed facility each but 
most of them, apart from having acute shortage of Medical and 
Para-Medical Staff, are ill- equipped to deal with the current 
crisis. As per the Annual Report of 2019-20, there are 3620 
sanctioned posts of specialists, as against which nearly 80% of 
them (2855 posts) are vacant with only 765 presently working 
and there are 5097 posts of Health Officers, as against which 
only 3,589 are working and nearly 30% i.e. 1,508 posts are 
vacant;

(x) there is no system in place whereby it could be known as to how 
many normal beds, ICU beds and Ventilators are available in 
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Government and Private Hospitals and that the Covid Portal of 
the State, namely, "Sarthak" (https:// .) is  sarthak.nhmmp. gov.in
mostly not updated and therefore, does not provide the correct 
information;

(xi) every second and third home in cities, namely, Bhopal, Indore, 
Ujjain, Jabalpur and Gwalior has a Covid-19 patient but the 
correct number of patients are being suppressed inasmuch as the 
newspapers are widely reporting much higher number of deaths 
in the Districts of the State due to Coronavirus than what is 
officially declared by the District Administration which is 
corroborated by number of funerals taking place in the 
Cremation grounds as per the Corona Protocol;

(xii) the test report of RT-PCR samples is being received with delay 
of three to five days in most of the instances. If the patient in the 
meantime dies, dead body is handed over to the family members 
and the cremation in such cases is not being conducted as per the 
Corona Protocol. In some instances, even after the death of 
declared Covid-19 patients, the dead bodies are being allowed 
to be taken to home rather than being cremated/buried as per the 
standard Corona protocol, thus giving rise to spread of 
Coronavirus amongst the family members and others;

(xiii) as per the data given in W.P. No.8753/2021, ever since the onset 
thof second wave of Covid-19 since February, 2021 till 13  April, 

2021, almost 1,38,70,731 Covid-19 cases were detected in India 
out of which 3,53,632 cases have till date been traced in State of 
Madhya Pradesh, of which total 8,998 Covid-19 positive cases 

th
along with 14 deaths were reported in Madhya Pradesh on 13  
April, 2021;

(xiv) not many effective steps are being taken by the State Government 
to check the citizens who are not wearing face masks and not 
maintaining social distance, which could be easily witnessed at 
the market places;

(xv) neither any containment zones are being declared nor any kind 
of barricading is being done and even the banners or posters are 
also not being affixed to warn people about the severity of the 
disease, as was a regular feature in first wave of Covid-19. 
There are no regular mobile sanitization units to spray the 
sanitizer in vulnerable places of townships and colonies as was 
a regular feature in the first wave of Covid-19;

(xvi) there is a crisis of availability of wood in all the funeral grounds 
and the electric crematoriums wherever they are situated, are 
mostly out of order;
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(xvii) there are no beds available in Government as well as Private 
Hospitals in cities like Bhopal, Indore, Jabalpur and other 
places. ICU beds and ventilators are nowhere to be found. The 
private hospitals are taking exorbitant charges for ICU beds and 
Ventilators thereby exploiting the situation.

7.  Learned Amicus Curiae and the learned counsel appearing for the 
petitioners and the intervenors have submitted that all the newspapers in the State 
of past ten days are replete with stories pointing out acute medical crisis and total 
lack of medical facilities and non-availability of Oxygen and Remdesivir 
injections throughout the State of Madhya Pradesh. The patients are being asked 
to bring their own Oxygen cylinders with them and manage the vials of 
Remdesivir on their own. It is submitted that there is demand of advance deposit 
of huge amount by the private Hospital/Nursing Homes. It is the duty of the 
Government to ensure that common man is not made to suffer due to non-
availability of Oxygen and life saving drug like Remdesivir. The Government has 
miserably failed to ensure the availability of treatment to poor and needy, 
especially in semi-urban and rural areas thereby violating the right to life of the 
citizens enshrined in Article 21 of the Constitution of India. There is state of panic 
and fear amongst the people who are with every passing day becoming restless. 
All these circumstances are pointer towards disorganized health infrastructure of 
the State Government, which has miserably failed to manage this medical 
emergency despite the advance warning by World Health Organization (WHO) of 
approaching second wave. The State Government has utterly failed to cope up 
with the ongoing medical emergency inasmuch as there is huge communication 
gap and lack of coordination amongst various government functionaries. In fact, 
the entire State machinery has been caught off-guard and has been found lacking 
in its efforts to provide basic health care to the citizens.

8.  Mr. Naman Nagrath, learned Senior Counsel appearing as Amicus Curiae 
has submitted that already this Court on 07.09.2020 directed the State 
Government to issue directions to every private Hospitals and Nursing Homes to 
display the rates for treatment of Covid-19 suspects/patients at their reception 
counters and give due publicity to the same. In fact, in the order dated 10.12.2020 
it was clearly noted that the Commissioner, Health Services, Department of 
Public Health and Family Welfare has issued an order on 04.09.2020 that under no 
circumstances the charges of private Hospitals/Nursing Homes/Clinical 
establishments shall exceed by 40% of the rates communicated by them on or 
before 29.02.2020 including all expenses such as PPE Kits etc. The direction was 
also issued that this information should also be brought in the public domain by 
getting it repeatedly published in the daily newspapers having circulation in the 
respective districts after interval of every 15 days. Similar direction was issued by 
this Court on 07.04.2021. The State Government should therefore be required to 
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mandate all the private Hospitals/Nursing Homes/Clinics and Labs to charge only 
the notified rates, not only for RT-PCR, Rapid Antigen Tests, Chest CT/HRCT 
Scan but also all other hospital charges in that regard. All these directions earlier 
issued by this Court in the suo motu writ petition have regained significance in 
view of the current second wave of Covid-19 and therefore, the State Government 
should ensure strict compliance of all such directions including about the 
treatment of poor patients under Ayushman Bharat Yojana reserving 20% beds for 
Ayushman Bharat Yojana beneficiaries and increase the empanelment of more 
private hospitals under the said scheme. The State Government should ensure 
regular and continuous supply of Oxygen not only to the Government Hospitals 
but also to private hospitals, which are generally denying treatment to Covid-19 
patients due to non-availability of Oxygen. Since the State is wholly dependent on 
supply of Liquid Oxygen from other States for its refueling plants employed for 
supply of Oxygen cylinders to the hospitals, it should initiate the process of 
setting up Liquid Oxygen Plant in the State of Madhya Pradesh. In the meantime, 
the State should maximise its efforts to procure Liquid Oxygen or filled Oxygen 
cylinders from other States by all means. The State Government must come 
forward to assist private hospitals in setting up their Oxygen-Concentration Units 
by providing them soft loan by involving leading Banks and Financial Institutions 
so that they become self-reliant.

9.  Learned Amicus Curiae submitted that it has been informed on behalf of 
the State Government that the price of Remdesivir injection has been capped at 
Rs.3,500/- but such drug is being sold in the market at an exorbitant price 
inasmuch as many of the private hospitals are found charging Rs.5,400/- per vial 
for Remdesivir injection. The State Government should ensure the availability of 
Remdesivir injection and regulate its supply but such supply should be approved 
as per the prescription of the treating doctors of Covid-19 patients admitted in the 
hospitals and should not be denied at the discretion of the Patwari, Tehsildar or 
any other Administrative Officers. The State Government should be required to 
restore the facilities of number of Covid Care Centres (CCC), Dedicated Covid  
Health Centres (DCHC) and Dedicated Covid Hospitals (DCH), which it 
informed to this Court on 09.10.2020.

10. Mr. P.K. Kaurav, learned Advocate General, Mr. Pushpendra Yadav and 
Ms. Chhavi Bhardwaj, Managing Director of National Health Mission (MP) have 
presented the case of the State Government before this Court, which has been 
supplemented by a written note of submissions and future action plan on its 
behalf. The relevant extract of the said written note is reproduced as under:-

1.  Current Status of Covid in India and Madhya Pradesh and 
Trends for the last month:
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th
On 14  April, with the total cases 3.63 lacs, which is about 2.5% of 
national case load, recovered cases 3.09 lacs, the present active 
cases are 49,551 which constitutes about 13.6 % of total cases in MP 
and 3.2% of national active case load. The cumulative positivity rate 
is 5.3%, recovery rate is 85.2% and fatality rate is 1.2% while that 
for India is 5.3%, 88.9% and 1.2%, respectively. However, the 
weekly fatality rate for MP is only 0.5% while that for India is 1.3%.

The surge in cases were observed during the month of March and 
st nd rd thApril' 2021. During the 1 , 2 , 3  and 4 week of March the average 

cases per day were 411, 564, 1019 and 1851, respectively. Similarly, 
Nationally, the cases were 18711, 25557, 43846, 62714. And during 
the current week the average per day cases in MP were 6477 and 
nationally 1,84 372. The positivity rate during the same period was 
2.6%, 3.6%, 5.3% and 7.1%, respectively and nationally the 
positivity rate was 2.5%, 3.0%, 3.9% and 5.3%. During the current 
week the positivity rate is 16.4% and nationally 13%.

2.  Testing Capacity

The testing capacity has been increased from 20,000 per day during 
the month of February' 2021 to 40,000 per day during April' 2021. 
Average per day testing during February was 15,228 which has 
increased to 39,563 during April' 2021. Rates for testing have been 
capped for private laboratories. Rs 700/- for RTPCR and Rs. 300/- 
for RAT.

3.  Price Control and Regulating package rates for COVID 
treatment

3.1 All nursing homes and clinical establishments have been directed 
that treatment charges of COVID 19 patients availing treatments at 
their facilities, shall be as per the rate list (Schedule II and III of the 
Madhya Pradesh Upcharyagriha Tatha Rujopchar Sambandhi Sthapnaye 
(Registrikaran Tatha Anugyapan) Rules, 1997) communicated to the 
Chief Medical and Health Officer of the respective district in or on 

th
before 29  of February 2020. Under no circumstances the nursing 
home or clinical establishment's charges exceed by 40% of the rates 

thcommunicated in or before 29  of February, 2020 including all 
expenses such as PPE Kits etc.

3.2 The testing charges for COVID-19 or pneumonia suspects/ 
patients at all private hospital/nursing homes/ diagnostic 
centers shall be limited to a maximum of Rs 3,000/- for Chest 
CT/HRCT scan. 

3.3 The testing charges for COVID-19 or pneumonia suspects/ 
patients testing at all private hospital/nursing homes/ 
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diagnostic centers shall be limited to a maximum as detailed 
below:-
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S.No. Test Maximum Rate
(INR)

1 ABG 600/-
2 D-Dimer

 

500/-
3 Procalcitonin

 

1000/-
4 CRP

 
200/-

5 Serum Ferritin
 

180/-
6 IL 6  1000/-

3.4 The Government has mandated the display of rate list of treatment, 
including treatment for COVID-19, at registration counter by 
Nursing Homes and Clinical Establishments in the state. Additionally, 
all private clinical establishments treating COVID patients are 
required to make available their package rates for treatment for 
upload at the state COVID portal - The www.sarthak. nhmmp.gov.in. 
information pertaining to contact numbers and package rates of 
COVID treatment the are available in public domain on the state 
COVID portal.

4.  Availability of Oxygen

The current status of supply of medicinal oxygen is as below:
(In Metric Ton)

Supply of Medicinal Oxygen
Date INOX 

Bhopal

 
INOX
Indore

 
PRAX/ 
Inheart

 
ASU TOTAL

8/4/2021 75.47

 
65.53

 
75

 
48

 
264

9/4/2021 79 65 30  44  218
10/4/2021 56.64 52.75 55  55  219.39
11/4/2021 87.36

 
72.05
 

21.06
 

59.63
 

240.1
12/4/2021 85.92

 
79.91

 
37.689

 
66.24

 
269.759

13/4/2021 76 60 73.4 66.24 275.64
TOTAL 460.39 395.24 292.149 339.11 1486.889

In Reference (Suo Motu) Vs. Union of India (DB)

Madhya Pradesh is largely dependent for its oxygen supply on 
sources located outside of the state. With an in-house production 
capacity of 66 MT (Metric Ton) by way of Air Separation Units 
(ASUs), MP sources a large part of its daily oxygen required from 
steel plants located outside of the state and suppliers who source it 
from diverse sources across the country. With an overall surge in 
demand and limited supply, the state is making all efforts to be able 
to meet its daily oxygen requirement. The State is expected to have a 

th
demand of 651 MT (Metric Ton) by 30  April, 2021 and is 



continuously in talks with GoI regarding our future requirements of 
LMO (Liquid Medical Oxygen). The GOI has proposed Madhya 
Pradesh to procure around 747 MT from various sources of LMO 
(Liquid Medical Oxygen) per the table below -
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Additionally, the State has installed 5 PSA (Pressure Swing 
Absorption) oxygen generation plants and 3 more will be installed 
within a week in 8 different districts. The total capacity of these 8 
PSA (Pressure Swing Absorption) plants amounts to 8 MT (Metric 
Ton). Furthermore, Public Works Department has also floated a 
tender for 13 more PSA (Pressure Swing Absorption) Oxygen plants 
of 600 LPM capacity each for 13 districts and another tender for 10 
other districts will be floated shortly.

5.  Availability of Remdesivir -

In accordance with AIIMS' guideline dated April 7, 2021 pertaining 
to the use of Remdesivir for COVID treatment, the state has initiated 
for supply of Remdesivir for COVID treatment across medical 
colleges and district hospitals in the state. Approximately 42000 
injections have been supplied in the government sector as on 

thApril 14 . 

In view of the shortage of Remdesivir in the private sector, state 
government has also facilitated the private sector by tying up with 
various suppliers for supply of approximately more than 39000 

In Reference (Suo Motu) Vs. Union of India (DB)

TOTAL 747 MT

S. No. Name of the Supplier
Capacity MT 

(in Metric Ton)

01 LINDE SAIL BHILAI 72 MT
02 SAIL BHILAI

 

40 MT
03 GUJARAT HAZIRA

 

40 MT
04 GUJARAT KARJAN

 

40 MT
05 GUJARAT DAHEJ

 

40 MT
06 INOX MODINAGAR

 
40 MT

07 INOX BHIWADI
 

40 MT
08 INOX BOKARA 86 MT
09 LINDE JAMSHEDPUR

 
40 MT

10 JINDALSTEEL ODISHA

 
20 MT

11 LINDE ROURKELA

 

40 MT
12 LINDE KALIMNAGAR

 

40 MT
13 SAIL ROURKELA

 

21 MT
14 LINDE HALDIA 38 MT
15 LINDE SAIL DURGAPUR 30 MT
16 SAIL BUNPUR 20 MT
17 GUJARAT JAMNAGAR 100 MT



Remdesivir injections to private health institutions. The state 
government is also supporting private hospitals by making available 
part of the government supply from the stores of the district Chief 
Medical and Health Officer (CMHO) to private hospitals.

Of the total government supply being sourced by the state, 
approximately 50% is being made available to Government Medical 
Colleges and the remaining is being made available to the Chief 
Medical and Health Officer (CMHO) of every district. To support 
private health institutions, supply available to CMHO is being 
allotted to government and private facilities under the supervision 
and control of the District Collector. While the 7 private contracted 
facilities in Indore, Bhopal, Ujjain and Dewas are being issued 
Remdesivir free of cost along with the public facilities, other private 
facilities are being supported with Remdesivir at the purchase cost 
of Rs 1548 per injection from government supply.

6.  Current bed availability and planning for bed capacity:

While Madhya Pradesh has a total of 19948 beds currently available 
at public health facilities and another 16756 beds are currently 
available at various private hospitals, going by the current surge in 
covid cases, the state has planned for expansion of isolation beds, 
oxygen supported beds and HDU/ICU beds at the 13 medical 
colleges, 51 District Hospitals, 84 Civil hospitals and 313 CHCs.

stIt is pertinent to mention here that as on 31  March 2020, 23 district 
hospitals in the state did not have a single ICU unit. In light of the 
Covid pandemic, the state government set up 585 ICU beds across 
50 district hospitals in the state and 3700 Oxygen supported beds 
were also put in place by way of medical gas pipeline last year. In 
wake of the current surge the state plans to further extend the oxygen 
supported beds infrastructure at the District Hospitals, Civil 
Hospitals, and CHCs thereby increasing the numbers of oxygen 
supported beds from 7880 beds to 14770 in the public hospitals next 
one month. Similarly ICU/HDU beds at Government Medical 
Colleges are planned to be increased from 3258 beds at present to 
4356 beds in the next one month. District administration is also 
actively engaging with the private hospitals to increase the bed 
capacity for covid patients at private hospitals.

Below is the current and planned status of beds - isolation beds, 
oxygen supported beds and ICU/HDU beds across public and 
private health facilities in the state. Planned bed capacity is basis a 

thprojected case load of one lakh active cases on 30  April, where 
50% of the active cases continue to be in home isolation and the 
remaining occupy beds in public and private facilities.
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3225 beds have been reserved for free of cost treatment of patients in 
private facilities by way of a service provider agreement between 
State government and the private facility. Government of Madhya 
Pradesh has setup Dedicated COVID Command and Control 
Centers in each of the 52 districts. The toll free number for this 
Covid Command and Control center is - (STD code of the District) - 
1075. Citizens can directly call at this number to avail of 
information about bed availability in government and private health 
facilities. All Government and private health facilities are currently 
updating their bed occupancy twice a day on the SARTHAK portal 
(sarthak.nhmmp.gov.in) and this bed availability information is 
being provided to citizens from the District Covid Command and 
Control Centre. Further the contact details of nodal persons in all 
public and private hospitals as well as package rates for covid 
treatment in private facilities have been made available in the public 
domain on sarthak.nhmmp.gov.in

7.   Additional Human Resource Capacity

In light of the COVID-19 pandemic,472 MBBS doctors who had 
completed internship from different medical colleges of Madhya 

st
Pradesh as on 31  March 2021 have been posted to District Hospitals 
and other public health facilities of the State. National Health 
Mission has additionally given sanctions to the District Health 
Societies to recruit and deploy additional human resource locally as 
follows:

Government Status As on, 14-Apr-2021, 12:00 PM
Bed Type Current Planned (30-40 days)
Isolation Beds 8810

 

25000
O2 Beds 7880

 

14770
HDU/ICU Beds

 
3258

 
4356

 

Total Govt Beds
 

19948
 

44126
Private  
Isolation Beds 3938

 
4435

 O2 Beds 8965

 
9767

 HDU/ICU Beds 3853 4091
Total Pvt Beds 16756 18293
Total Beds 36704 62419

Cadre Additional Temporary HR 

Sanctioned
PGMO 93
MO 276
Ayush MO 1544
Staff Nurse 3007
Support staff/ Ward Boy

 

1024
Other Health Care Worker

 
538 
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8. Ayushman Bharat "Niramayam"

Ayushman Bharat Niramayam empanelled healthcare providers 
under the General Medicine (M2) specialty and having bed capacity 
of 50 or more have been directed that COVID 19 suspected and 
confirmed patients falling under Ayushman Bharat Niramayam 
beneficiary category shall not be denied COVID -19 treatment at 
healthcare provider's facility at prescribed rates. A minimum of 20% 
beds are to be reserved at all times for COVID-19 patients. The 
denial/diverting of COVID 19 patients is being treated as a violation 
inter alia Memorandum of Understanding, the Disaster Management 
Act, 2005, the Madhya Pradesh Public Health Act, 1949, the 
Madhya Pradesh Upcharyagriha Tatha Rujopchar Sambandhi 
Sthapnaye (Registrikaran Tatha Anugyapan) Adhiniyam, 1973, the 
Madhya Pradesh Atyavashyak Seva Sandharan Tatha Vichchinnata 
Nivaran Adhiniyam, 1979, the Madhya Pradesh Upcharyagriha 
Tatha Rujopchar Sambandhi Sthapnaye (Registrikaran Tatha 
Anugyapan) Rules, 1997 and the Madhya Pradesh Epidemic 
Diseases, COVID-19.

Currently, 770 Health Facilities across the State are empanelled 
under Ayushman Bharat 'Niramayam'. Out of the 770 Health 
Facilities, 320 are Private Hospitals. Every Ayushman Bharat 
empaneled hospital is required to reserve 20% of its available beds 
for treatment of COVID patients.

Last year, Government of Madhya Pradesh had temporarily relaxed 
the empanelment criteria for Ayushman Bharat in order to broad 
base the availability of Private Facilities for COVID-19 treatment. 
Consequently, 111 facilities were empanelled after the relaxation of 
empanelment norms. Presently, 16834 COVID-19 patients are 
being treated across Ayushman Bharat empanelled hospitals.

Lab Technician
 

1741
ECG Technician 9
X-Ray Technician 7
Scientist 32
OT Technician

 

1
Radiographer 18
Lab attendant 13
ICU/Ventilator Technician

 

9
Pharmacist 127
Oxygen Technician 5
Data Entry Operator 399
Total 8843



1st Dose 2nd Dose TOTAL

Health Care Worker
 

4,27,498
 

3,11,417
 

7,38,915
Front line Worker 3,88,660 2,38,874  6,27,534
Citizens- 45-59 Years

 
27,78,561

 
40,418

 
28,18,979

Citizens - 60+ Years 28,14,863

64,09,582

1,29,587

7,20,296

29,44,450

71,29,878TOTAL DOSES

ADMINISTERED

th
9. COVID Vaccination Status till 15  April 2021:
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11.  Mr. Shivendra Pandey, learned counsel appearing for Indian Medical 
Association and Mr. Shreyas Pandit, learned counsel appearing for the M.P. 
Nursing Home Association, submitted that howsoever the Government may 
assert that it is continuously making the Oxygen cylinders available to all the 
private hospitals in the State but the fact is that many private hospitals are 
struggling with the acute shortage of Oxygen throughout the State. Some of them 
may not be in a position to admit the patients infected with Coronavirus for reason 
of non-availability of Oxygen but when the attendants or family members of the 
patients are so informed, it results in law and order situation. Apart from Oxygen, 
there is acute shortage of availability of Remdesivir injection. Many of the private 
Hospitals/Nursing Homes are in negotiation with the Government authorities to 
increase their bed capacity by using casualty wards and even the labour rooms for 
treatment of Covid-19 patients. Even when the beds are not available, they do not 
refuse admission even if the patients have to be accommodated in the corridors. 
Learned counsel submitted that the State Government ought to consider either by 
itself or through the leading Banks/Financial Institutions for providing interest 
free loan or at the reasonable rate of interest, to major private hospitals, for setting 
up their own Air Separation Units, which may cost hardly between Rs.50.00 Lac 
to Rs.1.00 Crore but which takes only 5-7 days to set up such units. The State 
Government may also make an endeavour to engage the medical students who 
have recently passed out and have completed their clinical training. The private 
hospitals can also consider engaging such medical graduates even in their set up. 
It is contended that a joint meeting of the members of the Indian Medical 

thAssociation and M.P. Nursing Home Association was convened on 14  April, 
2021 and they have decided to honour the rates for treatment of Covid-19 patients 
fixed by the Government in terms of the order of the Government dated 
04.09.2020, which provided that their charges should not exceed 40% of the rates 
communicated on or before 29.02.2020. The rates of treatment so prescribed by 
the State Government are being adhered to by the private Hospitals/Nursing 
Homes and they are displaying such rates on their reception counters prominently. 
Learned counsel further argued that the gravity of illness of Covid-19 patients 



may vary from patient to patient. All Covid patients need not be prescribed same 
medicines inasmuch as they cannot be subjected to same kind of treatment. 
Therefore, the charges for critical patients may differ from those who may be 
having mild symptoms. Thus, there cannot be any uniformity with regard to 
charges/expenses of the treatment.

12.  Mr. Jitendra Kumar Jain, learned Assistant Solicitor General for the 
respondent-Union of India submitted that the ICMR Laboratories in the State are 
conducting more than 13,000 RT-PCR tests per day. The Central Government has 
recently issued licences to five new pharmaceutical companies for manufacturing 
of Remdesivir and they are likely to commence the production shortly. Thus, there 
will be no shortage of Remdesivir.

13. We have given our thoughtful consideration to the submissions made by 
the learned counsel for the parties at the Bar.

14. Article 38, Article 39(e), Article 41 and Article 47 in Part-IV of the 
Constitution of India as well as the fundamental right guaranteed vide Article 21 
of the Constitution of India deal with potent and substantive contents of the right 
to life which in its broad sweep also includes right to good health. The Supreme 
Court of India in catena of judgments has given dynamic interpretation to Article 
21 of the Constitution of India thereby expanding the meaning of right to life to 
also include the right to health. Thus, the right to health forms an integral 
component of right to life enshrined under Article 21 of the Constitution of India. 
The right to health can be secured to the citizens only if the State provides 
adequate measures for their treatment, healthcare and takes their care by 
protecting them from calamities like Coronavirus. A reference in support of this 
proposition can be made to the judgments of Supreme Court in Pt. Parmanand 
Katara vs. Union of India (1989) 4 SCC 286; Consumer Education and Research 
Centre vs. Union of India (1995) 3 SCC 42; Paschim Banga Khet Mazdoor Samity 
vs. State of West Bengal (1996) 4 SCC 37; M.C. Mittal vs. Union of India (1999) 6 
SCC 9 and Murli S. Devda vs. Union of India (2000) 8 SCC 765. The Supreme 
Court in all these cases has held that preservation of one's life is the necessary 
concomitant of the right to life enshrined under Article 21, fundamental in nature, 
secured, precious and inviolable.

15.  Article 25 of the Universal Declaration of Human Rights, ratified by 
India, which is considered as having the force of customary international law 
declares that "Everyone has the right to a standard of living adequate for the 
health and well-being of himself and of his family, including food, clothing, 
housing, and medical care and necessary social services, and the right to security 
in the event of unemployment, sickness, disability, widowhood, old age or other 
lack of livelihood in circumstances beyond his control". Similarly, Article 12 of 
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the International Covenant on Economic, Social and Cultural Rights (ICESCR), 
which also has been ratified by India, details out the different facets of the right to 
health and provides that "(1) The States Parties to the present Covenant recognize 
the right of everyone to the enjoyment of the highest attainable standard of 
physical and mental health" and that "(2) The steps to be taken by the States 
Parties to the present Covenant to achieve the full realization of this right 
shall include those necessary for: (a)........; (b).......; "(c) the prevention, 
treatment and control of epidemic, endemic, occupational and other diseases " 
and "(d) the creation of conditions which would assure to all medical service and 
medical attention in the event of sickness'". The Protection of Human Rights Act, 
1993 recognizes all the above conventions as part of human rights law, therefore 
above referred to international human rights norms, as contained in the 
Conventions, which have been ratified by India, are binding on India to the extent 
they are not inconsistent with the domestic law norms. Section 2(d) of the Act of 
1993 (supra) defines "human rights" to mean "the rights relating to life, liberty, 
equality and dignity of the individual guaranteed by the Constitution or embodied 
in the International Covenants and enforceable by courts in India". In view of 
above, it must be held that right to health and medical care is one of the facets 
enshrined under Article 21 of the Constitution of India.

16. The Supreme Court in Association of Medical Superspeciality Aspirants 
and Residents and others v. Union of India and others, (2019) 8 SCC 607 with 
regard to effect of ratification of the aforementioned declaration/ covenants by the 
country, made the following observations in para-32 of the judgment:-

"32. The Universal Declaration of Human Rights (UDHR) recorded in 
the Preamble its recognition of the inherent dignity and of the equal and 
inalienable rights of all members of the human family as the foundation 
of freedom, justice and peace. The International Covenant on Economic, 
Social and Cultural Rights (ICESCR) recognizes the right of every 
person to the enjoyment of the highest attainable standard of physical 
and mental health. ICESCR mandates the States Parties to achieve full 
realization of the aforementioned right through the creation of 
conditions which would assure to all, medical service and medical 
attention in the event of sickness, inter alia."

17. The Supreme Court in Pt. Parmanand Katara vs. Union of India, (1989) 4 
SCC 286 has recognised the obligation of the Government to preserve life. In the 
said case, the victim of a scooter accident was denied treatment as the hospital did 
not attend him and told that he be taken to another hospital, which was authorised 
to handle medico-legal cases. The failure to receive treatment, eventually led to 
victim's death. While interpreting the ambit of the right to life under Article 21 of 
the Constitution, the Supreme held that "Article 21 of the Constitution casts the 
obligation on the State to preserve life..... The obligation being total, absolute and 
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paramount, laws of procedure whether in statute or otherwise, which would 
interfere with the discharge of this obligation cannot be sustained and must, 
therefore, give way'"

18.  The Supreme Court in Paschim Banga Khet Mazdoor Samiti vs. State of 
West Bengal, (1996) 4 SCC 37 dealing with a case of member of the petitioner 
Samiti, who suffered a brain injury after falling from train and was denied 
treatment at several hospitals due to lack of expertise and non-availability of bed 
was forced to avail treatment at a private hospital. The Supreme Court way back in 
the year 1996 made certain observations which continue to be relevant even for 
the present purpose. While dealing with a claim of compensation and the expenses 
incurred, the Supreme Court in that case further observed that the obligation to 
provide medical care was an obligation of welfare State and in para 9 of the report 
held that "The Constitution envisages the establishment of a welfare State at the 
federal level as well as State level. In a welfare State the primary duty of the 
Government is to secure the welfare of the people. Providing adequate medical 
facilities for the people is an essential part of the obligation undertaken by the 
Government in a welfare State. The government discharges this obligation by 
running hospitals and health centres which provide medical care to the person 
seeking to avail these facilities. Article 21 imposes an obligation on the State to 
safeguard the right to life of every person. Preservation of human life is thus of 
paramount importance. The government hospitals run by the State and the 
medical officers employed therein are duty-bound to extend medical assistance 
for preserving human life. Failure on the part of a government hospital to provide 
timely medical treatment to a person in need of such treatment results in violation 
of his right to life guaranteed under Article 21. "......Their Lordships then in para 
16 of the report further held that "It is no doubt true that financial resources are 
needed for the providing these facilities. But at the same time it cannot be ignored 
that it is the constitutional obligation of the State to provide adequate medical 
services to the people. Whatever is necessary for this purpose has to be done. In 
the context of the constitutional obligation to provide free legal aid to a poor 
accused this Court has held that the State cannot avoid its constitutional 
obligation in that regard on account of financial constraints.... "

19.    The Supreme Court in Devika Vishwas vs. Union of India,  (2016) 10 SCC 
726 while reiterating the settled law held that "right to health" is a facet of the 
"right to life" guaranteed vide Article 21 of the Constitution. The Court in paras 
107, 108 and 109 held as under:-

"107. It is well established that the right to life under Article 21 of the 
Constitution includes the right to lead a dignified and meaningful life 
and the right to health is an integral facet of this right. In CESC Ltd. V. 
Subhash Chandra Bose, (1992) 1 SCC 441 dealing with the right to 
health of workers, it was noted that the right to health must be considered 
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an aspect of social justice informed by not only Article 21 of the 
Constitution, but also the Directive Principles of State Policy and 
international covenants to which India is a party. Similarly, the bare 
minimum obligations of the State to ensure the preservation of the right 
to life and health were enunciated in Paschim Banga Khet Mazdoor 
Samity v. State of W.B.

108. In Bandhua Mukti Morcha v. Union of India, (1984) 3 SCC 
161 this Court underlined the obligation of the State to ensure that the 
fundamental rights of weaker sections of society are not exploited owing 
to their position in society.

109. That the right to health is an integral part of the right to life does 
not need any repetition."

20.    The Supreme Court in the case of Union of India Vs. Moolchand Kharaiti 
Ram Trust (2018) 8 SCC 321 held as under:-

"65. The State has to ensure the basic necessities like food, nutrition, 
medical assistance, hygiene etc. and contribute to the improvement of 
health. Right to life includes right to health as observed In State of 
Punjab v. Mohinder Singh Chawla (1997) 2 SCC 83. Right to life and 
personal liberty under Article 21 of the Constitution also includes right 
of patients to be treated with dignity as observed by this Court in Balram 
Prasad v. Kunal Saha (2014) 1 SCC 384. Right to health i.e.right to live 
in a clean, hygienic and safe environment is a right under Article 21 of 
the Constitution as observed in Occupational Health and Safety 
Association v. Union of India (2014) 3 SCC 547=AIR 2014 SC 1469. 
The concept of emergency medical aid has been discussed by this Court 
in Pt. Parmanand Katara v. Union of India (1989) 4 SCC 286. In 
Paschim Banga Khet Mazdoor Samity and others v. State of W.B. 
(1996) 4 SCC 37, right to medical treatment has been extended to 
prisoners also."

21. The Constitution Bench of the Supreme Court in Navtej Singh Johar and 
others Vs. Union of India (2018) 10 SCC 1, upon survey of previous case law held 
that right to health and health care is one of the facets of right to life under Article 
21 of the Constitution of India. It was held that "the right to life is meaningless 
unless accompanied by the guarantee of certain concomitant rights including, but 
not limited to, the right of health. The right of health is understood to be 
indispensable to a life of dignity and well-being, and includes, for instance, the 
right of emergency medical care and the right to the maintenance and 
improvement of public health". (See para 483 of the report).

22. The Supreme Court in Association of Medical Superspeciality Aspirants 
and Residents (supra) held that the primary duty of the State is to "provide all 
facilities to make right of a citizen to secure his health meaningful." The relevant 
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discussion is to be found in paras 25 and 26 of the judgment, which are reproduced 
hereunder:-

"25. It is for the State to secure health to its citizens as its primary duty. 
No doubt the Government is rendering this obligation by opening 
Government hospitals and health centers, but in order to make it 
meaningful, it has to be within the reach of its people, as far as possible, 
to reduce the queue of waiting lists, and it has to provide all facilities to 
employ best of talents and tone up its administration to give effective 
contribution, which is also the duty of the Government.

26. Right to health is integral to the right to life. Government has a 
constitutional obligation to provide health facilities 21. The fundamental 
right to life which is the most precious human right and which forms the 
ark of all other rights must therefore be interpreted in a broad and 
expansive spirit so as to invest it with significance and vitality which 
may endure for years to come and enhance the dignity of the individual 
and the worth of the human person. The right to life enshrined in Article 
21 cannot be restricted to mere animal existence. It means something 
much more than just physical survival. The right to life includes the right 
to live with human dignity and all that goes along with it, namely, the 
bare necessaries of life such as adequate nutrition, clothing and shelter, 
and facilities for reading, writing and expressing oneself in diverse 
forms, freely moving about and mixing and commingling with fellow 
human beings. Every act which offends against or impairs human 
dignity would constitute deprivation pro tanto of this right to live and the 
restriction would have to be in accordance with reasonable, fair and just 
procedure established by law which stands the test of other fundamental 
rights."

23.  The action plan produced by the State Government before this Court 
clearly indicates that apart from having an in-house production capacity of 66 
Metric Ton by way of Air Separation Units, it has now swung into action to utilize 
all the resources at its command for arranging the Oxygen to procure 747 Metric 
Ton of Liquid Medical Oxygen from Steel Plants located in different parts of the 
country with the assistance from the Government of India to meet the expected 

thdemand of 651 Metric Ton by 30  April, 2021. It has installed 5 Pressure Swing 
Absorption (PSA) Oxygen Generation Plants and is likely to install three more, 
thus catering to the need of eight different districts to the extent of 5 Metric Ton. 
The State Government has also floated tenders for 13 more Pressure Swing 
Absorption Oxygen Plants of 600 LPM capacity for 13 districts and has decided to 
float another tender for 10 other districts shortly. According to the submission 
made on behalf of the State, 42,000 injections of Remdesivir have been supplied 
in government sector as on 14.04.2021 and that it is in negotiation with different 
manufacturers for supply of more than 39,000 Remdesivir injections to the 
private Health Care Institutions. Apart from this, the State Government has 

720 I.L.R.[2021]M.P.In Reference (Suo Motu) Vs. Union of India (DB)



promised to ensure supply of Remdesivir injections to the private hospitals from 
the stores of the district Chief Medical & Health Officers. Of the total supply 
sourced by the State Government, approximately 50% is being made available to 
the Government Medical Colleges and remaining 50% is being given to the Chief 
Medical & Health Officer of every district out of which supply of Remdesivir is 
also made to the private hospitals under the supervision and control of the District 
Collector. According to the State, there is availability of 19,948 beds in the 
Government Hospitals (which includes 7880 Oxygen beds and 3258 ICU beds) 
and 16,756 beds in various private hospitals (which includes 8965 Oxygen beds 
and 3853 ICU beds), thus totaling to 36,704 beds whereas it is planning to 
increase 44,126 beds in Government Hospitals (which would include 14,770 
Oxygen beds and 4356 ICU beds) and 18,293 beds in private hospitals (which 
would include 9767 Oxygen beds and 4091 ICU beds) by next 30-40 days. Apart 
from this, the State Government has set up Covid Command and Control Centres 
in each of the 52 districts with 1075 as the toll free number and has submitted that 
it keeps updating bed occupancy and non-availability twice every day on the 
Sarthak portal. It has engaged 8843 additional human resource locally, which 
includes 472 MBBS doctors, who have completed their internships as on 
31.03.2021, 93 PGMOs and 276 MOs. It is trying to increase the coverage of 
Ayushman Bharat Niramayam Yojana to bring many more private hospitals under 
its umbrella. It has so far administered first dose of Covid vaccine to 64,09,582 
and second dose to 7,20,296 citizens. The work undertaken in the State 
Government within the past month or so is commendable and its preparation for 
the future is also quite impressive, however, efforts that it is making should also 
reflect on ground and benefit thereof should reach the common man. It therefore 
needs to work hard towards that aim and goal.

24.  Although it is true that in the past few days there has been a spate of new 
reports putting all kind of blames on the Private Hospitals and Private Nursing 
Homes, but at the same time, one should not lose sight of the fact that there are 
more than 6000 Private Hospitals and Private Nursing Homes in the State and 
therefore it is of utmost importance and necessity that support and cooperation of 
the private sector to combat the menace of Covid-19 is enlisted which is why the 
Ministry of Health and Family Welfare, Government of India recognized the need 
and importance of seeking their support and for that purpose has issued the 
"Guidelines for notifying Covid-19 affected persons by Private Institutions" 
which can be found on the website of the Ministry. The Indian Council of Medical 
Research has also approved hundreds of the private laboratories to test the 
suspects/patients of Covid-19. Need of the hour in this time of crisis therefore is to 
have best of cooperation and coordination with the Hospitals and Nursing Homes 
in the private sector and seek their support for timely treatment of the Covid-19 
patients so as to save their lives. The State Government can in that behalf even 
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invoke the Epidemic Diseases Act, 1897 and Disaster Management Act, 2005 to 
the extent necessary.

25. Coronavirus, if not treated timely, may in certain cases prove a deadly 
disease, especially for those citizens who suffer from different kind of morbidities 
and are elderly in age. This has had catastrophic effect on the citizens of the 
country. It has befallen on the countrymen unpredictably more than a year ago. 
The right of the citizen to adequate healthcare emanates from the dignity and 
sanctity of the human life which belongs to all of them. Health, besides being a 
fundamental right, is a basic human right, which no popular government can 
afford to negate. Health has its own prerequisites of social justice and equality and 
that it should be accessible to all. It includes the ability to obtain all kind of 
healthcare services including prevention, diagnosis, treatment and management 
of diseases, management of health disorders, diseases and illness as also the 
management of other health impacting conditions. Such health care should not 
only be accessible but also be conveniently affordable to all the citizens. The core 
obligation of the State in securing the right to life to all its citizens is non-
negotiable. Article 21 of the Constitution of India in this regard clearly casts a duty 
on the State to take whatever steps are necessary in securing such rights to access 
to health facilities to the citizens. It also includes an obligation on the State in 
ensuring access to all the citizens inflicted with disease of Coronavirus with life 
saving means and drugs such as Oxygen and Remdesivir in this case.

26.  Even though we may make it clear that we are not experts in the field of 
Medicine but at the same time we are also cognizant of the fact that the State of 
Madhya Pradesh in past few days has faced a crisis like situation never seen 
before where a lot of hue and cry by the people in different forms is being 
witnessed when their near and dear ones are infected with Coronavirus and some 
of them lose their life. The newspapers of the State during last week or so, are 
replete with the reports of incidents where either the patients are allegedly not 
being admitted or are being allegedly exploited by exorbitant charges by the 
private hospitals. The Remdesivir injection is being sold in the black-market and 
certain arrests have also been made. The attendants and the family members of the 
Covid patients are being found complaining about non-availability of Oxygen, 
Remdesivir and beds in the hospitals. Non-availability of ICU beds and 
Ventilators is also a common complaint. We are inclined to believe that these news 
items may have reported only part truth and part emotions of those who have gone 
through such agony. But even if only part of it is true, the situation is really very 
grim. This is a scenario which is emerging from major cities like Bhopal, Indore, 
Gwalior and Jabalpur. One can easily imagine the situation of district headquarters, 
sub-divisions and rural areas where the disease of Coronavirus is said to have 
made inroads. Ordinarily these matters lie in the domain of the Executive, who 
has the responsibility to resolve all the identified problematic issues. However, 
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despite being cognizant of its jurisdictional limitations, this Court, in an 
extraordinary situation like the present one, when they are brought to its notice, 
cannot just play a silent spectator. In this scenario, the Court has the responsibility 
to see that the faith of the people in the system is not eroded and if erosion to some 
extent has taken place, is restored. Towards that end, the Court can play the role of 
a catalyst by reminding the State of its duties, for reassuring the people to continue 
to have faith in the system so as to revive their confidence.

27.  In view of the above discussion, we deem it appropriate to issue the 
following directions to the State Government:-

(i) The State Government shall ensure continuous and regular 
supply of Oxygen and Remdesivir not only to all the Government 
Hospitals, City Hospitals, District Hospitals but also to the 
Private Hospitals/Nursing Homes, which may give Indent of 
their requirement of Oxygen as well as Remdesivir in advance, 
depending on the load of the patients and their condition, as per 
the modalities decided by the State, to the Collector/Chief 
Medical & Health  Officer concerned and/or Officer nominated 
by the State;

(ii) the State Government shall, if it has already not done so, 
consider immediately reactivating 262 hospitals Covid Care 
Centres (CCC), 62 Dedicated Covid Health Centre (DCHC) 
and 16 Dedicated Covid Hospital (DCH) as per the details 
furnished to this Court in its order dated 09.10.2020; 

(iii) the State Government shall consider strengthening/ augmenting 
all the District Hospitals and City Hospitals, which generally 
cater to the medical needs of middle class/lower middle class 
and poor/below poverty line families, by providing them 
necessary equipments and the required quantity of Oxygen, 
Remdesivir injections and other requisite medicines so that 
considering the spread of Coronavirus, focus of the Covid-19 
patients does not entirely remains on major cities like Bhopal, 
Indore, Jabalpur and Gwalior where due to huge population, the 
medical facilities are already under immense pressure and rush 
of the Covid patients to these cities is dissuaded;

(iv) the State Government shall ensure that the District Collectors 
and Chief Medical & Health Officers in every District shall 
periodically hold meetings with the Superintendents/ Directors/ 
Head/Representatives of all Government Hospitals, Private 
Hospitals/Nursing Homes and Diagnostic Centres/Labs to take 
stock of the day to day situation of the number of patients, 
availability of normal beds, ICU beds and Ventilators and also 
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as per the requirement consider enhancing the capacity to cater 
to the need of a given place;

(v) the State Government shall, if it has not already notified the 
rates, fix the rates for being charged by the private Hospitals/ 
Nursing Homes and private Pathological Labs/ Diagnostic 
Centres for treatment/tests in consonance with its earlier order 
dated 04.09.2020, 25.03.2021 and 05.04.2021 by indicating 
capping of such charges and should ensure that these rates are 
adhered to by them. In doing so, the State Government should 
also take note of the concerns of the private Hospitals/Nursing 
Homes with regard to differentiation of charges based upon 
seriousness of illness of patients;

(vi) the State Government shall in consultation with representatives 
of Indian Medical Association and M.P. Nursing Home   
Association require the private Hospitals/Nursing Homes to 
refrain themselves from demanding hefty amount as advance 
deposit for starting treatment of Covid-19 patients;

(vii) the State Government shall ensure displaying of data with 
regard to availability of normal beds, ICU beds and Ventilators 
on its Sarthak portal (https://sarthak.nhmmp.gov.in) in all the 
Government Hospitals and Private Hospitals/ Nursing Homes 
on real time basis. The Chief Medical & Health Officers of the 
districts concerned should keep a regular watch over such 
availability and randomly cross-check the same to verify its 
correctness. On the basis of regular vigil about the availability 
of normal beds, ICU beds and Ventilators, the District Collector, 
in consultation with the Chief Medical & Health Officers, 
should take day to day decision for increase in the number of 
such beds by procuring additional infrastructure/ hardware/ 
machines etc. from the State Government to ensure continuous 
availability of medical health care to the increasing number of 
Covid patients; 

(viii) the State Government should require all the private Hospitals/ 
Nursing Homes, Chemists/Medical Shops to display the rates of 
Remdesivir per vial, separately for generic and branded 
injections, and all of them should be mandated not to charge 
more than the prescribed rates; 

(ix) even though the State Government may regulate the supply of 
Remdesivir injections and other life saving drugs but the 
process adopted for this purpose should be so hassle free and 
should not be cumbersome as to ensure the supply of the drug in 
such a way that time limit from requisition by the treating 
doctors and supply of medicines does not exceed an hour; 
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(x) the State Government, through its representatives, preferably 
the District Collectors and the Chief Medical & Health Officers 
shall have regular consultation with the Superintendents/ 
Directors/Heads of the Government Hospitals and leading 
private Hospitals/Nursing Homes to resolve the day-to-day 
problems faced not only by the patients but also by such private 
Hospitals/Nursing Homes, either by physical or virtual mode;

(xi) the State Government should give due publicity to the Toll Free 
Number 1075 (with the STD code number of respective 
districts) of its Covid Command and Control Centres so that the 
Covid patients and their family members/attendants having any 
grievance with any government or private hospital, may 
immediately lodge their complaint with such Centres. In that 
event, expeditious remedial action should be taken to redress 
the grievances by knowing the stand of both the parties; 

(xii) the State Government should by taking over the buildings of 
government and private schools/colleges, Training Centres, 
Marriage Halls, Hotels and Stadiums etc. wherever needed, set 
up more number of Covid Care Centres (CCC), Dedicated 
Covid Health Centres (DCHC) and Dedicated Covid Hospitals 
(DCH), either by itself or by involving the private hospitals or 
reputed NGOs;

(xiii) the State Government should take steps to setup more number 
of Electric Crematoriums, in at-least big cities of the State, and 
get the Electric Crematoriums repaired, wherever they have 
gone out of order;

(xiv) the RT-PCR and Rapid Antigen Tests shall be conducted by the 
Government Laboratories as well as duly approved private 
Pathological Labs/Diagnostic Centres. The State should 
consider increasing per day testing number of Covid infected 
persons for their early detection so as to prevent further spread 
of Coronavirus. Test reports should be provided to concerned 
patients positively within 36 hours from the time of collection 
of sample;

(xv) the State Government ought to consider the suggestions made 
on behalf of Indian Medical Association and M.P. Nursing 
Home Association for providing them soft loan to set up their 
own Air Separation Units so that some of them may become 
self-reliant with regard to their requirement of Oxygen;

(xvi) the State Government should work out the modalities for 
ensuring that patients from Below Poverty Line families having 
BPL Cards under Deendayal Antyodaya Upchar Yojana and 
those having Ayushman Cards and CGHS coverage facilities 
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are not dishonoured by the Hospitals/Nursing Homes if they are 
approved for their treatment;

(xvii) in W.P. No.8753/2021 purportedly based on the Annual Report 
2019-2020 it has been asserted that as against 3620 sanctioned 
posts of specialists, only 765 are presently working and nearly 
2855 are vacant. Moreover, as against 5097 posts of Health 
Officers, only 3,589 are working and 1,508 posts are vacant. In 
this respect, the State Government should place on record 
correct data with regard to number of sanctioned posts and 
working strength of Senior specialists, Specialists, Medical 
Officers, Health Officers, PGMOs, Ayush Medical Officers, 
Staff Nurse, Support Staff/Ward Boy, Other Health Care 
Workers, Lab Technicians, ECG Technicians, X-ray Technicians, 
Scientists, OT Technicians, Radiographers, Lab Attendants, 
ICU/Ventilator Technicians, Pharmacists, and Oxygen 
Technicians etc., within a period of 15 days. If the furnished 
data are correct, such huge vacancy position in the Government 
Hospitals, City Hospitals and District Hospitals poorly reflects 
on the health care system of the State. The State Government 
ought to therefore consider engaging the Medical Officers on 
emergent and short term basis on the basis of walk-in interviews 
by issuing advertisement for short duration so as to cater to the 
emergent requirements of Districts & City Hospitals and 
Primary Health Centres (PHCs) and Community Health 
Centres (CHCs);

(xviii) looking to the scarcity of adequate number of staff in the 
emergent situation, the State Government should consider 
reappointing those Medical Officers, Para Medical and Nursing 
Staff, who have retired during past two to three years, to cope up 
with the ongoing crisis; and

(xix) all the hospitals whether government or private, shall not refuse 
to attend the patients suffering from other serious ailments and 
provide them timely treatment depending on the seriousness of 
the ailments.

28.  Apart from Madhya Pradesh, this Court can also take judicial cognizance 
of the fact that similar problem with regard to scarcity of Oxygen and Remdesivir 
is being faced by several other States. This being a national calamity and country-
wide problem, the Central Government should consider stepping in to arrange the 
Oxygen firstly, by diverting the available stock of Liquid Medical Oxygen from 
the Steel Plants and other industries located in different parts of the country and 
secondly, if that is not sufficient, by importing the Oxygen. The Central 
Government should also consider to step in to ensure increase in the production of 
Remdesivir and till such time it is not done, it should consider procuring the 
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Remdesivir by importing it so that by the time the peak of Coronavirus is reached, 
Oxygen and Remdesivir both remain available to the affected persons in 
sufficient quantity, to tide over the crisis.

29. In view of the aforesaid, Interlocutory Application Nos.4346/2021, 
4347/2021 and I.A. No.4349/2021 filed in W.P. No.8914/2020 are disposed of. 
Similarly, W.P. No.8696/2020, W.P. No.14805/2020, W.P. No.2513/2021 & 
W.P. No.8753/2021 are also disposed of in terms indicated hereinabove. No order 
as to costs.

30. Action taken report/progress report on the basis of the aforesaid directions 
shall be filed by the respondents-State, on or before the next date of hearing in Suo 
Motu Writ Petition No.8914/2020, which shall come up again for further 
consideration along with W.P. No.20889/2020, on 10.05.2021.

Order accordingly

I.L.R. [2021] M.P. 727
MISCELLANEOUS PETITION 
Before Mr. Justice G.S. Ahluwalia

MP No. 2692/2020 (Gwalior) decided on 16 February, 2021

RANJIT @ BHAIYU MOHITE  …Petitioner

Vs.

SMT. NANDITA SINGH & ors.  …Respondents

A.	 Land Revenue Code, M.P. (20 of 1959), Section 110 & 178(1) 
–Mutation on Ground of “Will” – Acquisition of Right & Question of Title – 
Jurisdiction – Held – “Acquisition of right” is a crucial aspect to be kept in 
mind while deciding application u/S 110 of Code – Question of determination 
of title and adjudication of correctness and genuineness of “Will” is beyond 
jurisdiction of revenue authorities – It has to be adjudicated by Civil Court – 
Impugned orders set aside – Petition disposed.  (Paras 14, 23, 29, 31 & 32)

d- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 110 o 178¼1½ & **olh;r** 
ds vk/kkj ij ukekarj.k & vf/kdkj dk vtZu o gd dk iz'u & vf/kdkfjrk & 
vfHkfu/kkZfjr & **vf/kdkj dk vtZu**] lafgrk dh /kkjk 110 ds varxZr vkosnu dk 
fofu'p; djrs le; /;ku esa j[ks tkus okyk ,d fu.kkZ;d igyw gS & gd ds vo/kkj.k 
dk iz'u rFkk **olh;r** dh lR;rk vkSj okLrfodrk dk U;k;fu.kZ;u jktLo 
izkf/kdkfj;ksa dh vf/kdkfjrk ls ijs gS & flfoy U;k;ky; }kjk bldk U;k;fu.kZ;u 
fd;k tkuk pkfg, & vk{ksfir vkns'k vikLr & ;kfpdk fujkd`rA

B.	 Land Revenue Code, M.P. (20 of 1959), Section 31 & 178(1) – 
“Any Proceedings” – Interpretation – Held – Words “any proceedings” in 



Section 31 would not include any proceedings involving the question of title 
of parties.   (Para 23)

[k- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 31 o 178¼1½ & **dksbZ Hkh 
dk;Zokfg;ka** & fuoZpu & vfHkfu/kkZfjr & /kkjk 31 esa 'kCn **dksbZ Hkh dk;Zokfg;ksa** esa 
,slh dksbZ Hkh dk;Zokfg;ka 'kkfey ugha gksxh ftlesa i{kdkjksa ds gd dk iz'u varxZzLr 
gksA

C.	 Constitution – Article 227 and Land Revenue Code, M.P. (20 of 
1959), Section 110 – Scope & Jurisdiction – Held – If revenue authorities have 
passed orders beyond jurisdiction, this Court will have jurisdiction to set 
aside the same under Article 227 of Constitution – Further, order passed by 
Tehsildar was without jurisdiction and thus a nullity – Any order which is a 
nullity can be challenged in collateral proceedings.  (Para 11 & 29)

x- lafo/kku & vuqPNsn 227 ,oa Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] 
/kkjk 110 & O;kfIr o vf/kdkfjrk & vfHkfu/kkZfjr & ;fn jktLo izkf/kdkfj;ksa us 
vf/kdkfjrk ls ijs vkns'k ikfjr fd;s gSa] bl U;k;ky; dks lafo/kku ds vuqPNsn 227 ds 
varxZr mDr dks vikLr djus dh vf/kdkfjrk gksxh & blds vfrfjDr] rglhynkj }kjk 
ikfjr vkns'k fcuk vf/kdkfjrk dk Fkk rFkk blfy, vd`r gS & ,sls fdlh Hkh vkns'k dks 
tks fd vd`r gS] lkaikf'Zod dk;Zokfg;kas esa pqukSrh nh tk ldrh gSA

D.	 Will – Burden of Proof – Held – Burden of proof is on the 
propounder of “Will” – Even if “Will” is not challenged by anybody, still the 
propounder of will has to discharge his burden – No decree can be passed 
even by Civil Court merely on ground that respondents have chosen not to 
appear before it or have failed to file their written statement. (Para 26)

?k- olh;r & lcwr dk Hkkj & vfHkfu/kkZfjr & lcwr dk Hkkj 
**olh;rdrkZ** ij gksrk gS & ;|fi fdlh ds }kjk olh;r dks pqukSrh ugha nh xbZ gS] 
fQj Hkh olh;rdrkZ dks mlds Hkkj dk mUekspu djuk gksxk & ;gka rd fd flfoy 
U;k;ky; }kjk Hkh ek= bl vk/kkj ij dksbZ fMØh ikfjr ugha dh tk ldrh fd 
izR;FkhZx.k us mlds lkeus mifLFkr ugha gksuk pquk gS ;k os mudk fyf[kr dFku izLrqr 
djus esa foQy jgs gSaA 

Cases referred :

	 (2002) 1 SCC 319, MP No. 3281/2019 order passed on 27.08.2019.

	 Santosh Agrawal, for the petitioner. 
	 Deepak Khot, for the respondent No. 1.
	 None, for the respondent Nos. 2 & 3. 
	 CP Singh, P.L. for the respondent No. 4/State. 
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O R D E R

G.S. AHLUWALIA, J. :- Since the contesting party is the respondent No.1, 
therefore, the case is heard finally.

This miscellaneous petition under Article 227 of Constitution of India has 
been filed against the order dated 10/10/2002 passed by Tahsildar, Tahsil Gwalior 
in Case No.89/01-02/A-6, order dated 07/12/2018 passed by SDO, Lashkar, 
District Gwalior in Case No.68/2016-17/Appeal and order dated 10/06/2020 
passed by Additional Commissioner, Gwalior Division, Gwalior in Case No. 
109/18-19/Appeal.

2. The necessary facts for disposal of the present petition in short are that the 
respondent no.1 filed an application under Section 110 of MPLR Code before the 
Tahsildar for mutation of her name on the basis of Will purportedly executed by 
Vijay Singh Rao Mohite, son of Late Shankar Rao Mohite, who was also known 
as ''Vijay Singh Rao Ghorpade'' in respect of Survey Nos.18, 19, 22, 23, 120, 121, 
122, 123, 124, 125, 126, 127, 128, 129, 130, 131, 132, 133, 134, 135, 136, 137, 
138, 139, 140, 141, 142, 143, 144, 145, 146, 147, 148, 149, 150, 151, 152, 153, 
154, 155, 156, 157, 158, 162, 163, 164, 165, 166, 167, 168, 169, 173, 175, 176, 
177, 178, 179, 180, 181, 182, 183, 184, 185, 186, 187, 188 and 189, total area 49 
bigha 6 biswa situated in Village Ghatampur, Tahsil and District Gwalior.

3. It is the case of the respondent No.1 that she was brought up by the testator 
when she was 10 years old and her marriage was also performed by the testator 
and out of love and affection, the testator had executed an unregistered ''Will'' on 
04/04/2002. Although the order sheets of the Tahsildar, Tahsil Gwalior have not 
been placed on record, but it appears from the order dated 10/10/2002 passed by 
Tahsildar, Tahsil Gwalior (Annexure P3) that a public notice was issued but no 
objection was received from anybody. Accordingly, the respondent no.1 
examined Aditya Patankar and Govinddas Bansal who are the attesting witnesses 
of the unregistered ''Will'' (Annexure P5). The statements of Patwari were also 
recorded by the Tahsildar, who stated that the above-mentioned survey numbers 
are recorded in the name of Vijay Singh Rao Mohite, in the Khasra Panchshala 
and accordingly, the Tahsildar, Tahsil Gwalior by order dated 10/10/2002 directed 
for mutation of the name of respondent no.1 on the basis of unregistered ''Will'' 
purportedly executed by Vijay Singh Rao Mohite.

4. Being aggrieved by the order of mutation, the petitioner preferred an 
appeal along with an application for condonation of delay which was registered as 
Case No.68/2016-17/Appeal. By the order dated 07/12/2018 passed by SDO, 
Lashkar, District Gwalior, the appeal filed by the petitioner was dismissed as 
barred by time as well as was also dismissed on merits.
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5. Being aggrieved by the order passed by the SDO, Lashkar, District 
Gwalior, the petitioner preferred an appeal before the Additional Commissioner, 
Gwalior Division, Gwalior which was registered as Case No.109/2018-19/ 
Appeal, which too has been dismissed after relying upon the unregistered ''Will'' 
relied upon by the respondent No.1.

6. Challenging the orders passed by the authorities below, it is submitted by 
the Counsel for the petitioner that the revenue authorities are not competent to 
adjudicate the correctness and genuineness of ''Will'' and thus, the mutation of the 
name of the respondent No.1 on the basis of ''Will'' was without jurisdiction. It is 
further submitted that even otherwise, it is well-established principle of law that 
the propounder of ''Will'' has to remove all suspicious circumstances which are 
attached to a ''Will'' and if the evidence led by the respondent No.1 is considered, 
then it is clear that none of the witnesses had stated that who had got the ''Will'' 
typed and whether the ''Will'' was got typed on the instructions of the testator and 
whether the ''Will'' was read over to the testator before signing the same or the 
testator had himself read that "Will". Even the scribe of the unregistered "Will" 
was not examined. Accordingly, it is submitted that even otherwise, the "Will" 
was not proved by the respondent no.1 and, therefore, the Tahsildar should not 
have mutated the name of the respondent no.1 on the basis of "Will". It is further 
submitted that the respondent No.1 is not related to the testator in any manner. In 
the application which was filed under Section 110 of MPLR Code, it was nowhere 
mentioned as to how the respondent no.1 is the legal heir of the testator. It is 
merely mentioned that the testator had died issue-less and since the respondent 
no.1 had looked after the testator and it was a testator, who had arranged for 
marriage of the respondent no.1, therefore, the respondent no.1 is the legal heir. It 
is submitted that in the application which was filed under Section 110 of MPLR 
Code, it is nowhere mentioned that the respondent no.1 was adopted by the 
testator and in absence of any adoption deed, the respondent no.1 cannot be 
treated as legal heir of the testator and, therefore, even otherwise, the name of the 
respondent no.1 was not liable to be mutated in the revenue record.

7.  Per contra, justifying the order of mutation passed by the authorities 
below, it is submitted by the Counsel for the petitioner that the respondent no.1 
has examined both the attesting witnesses and who have specifically proved that 
"Will", was signed by the testator in their presence and they had also signed the 
"Will" in the presence of the testator and, therefore, it is submitted that the "Will" 
was duly proved by the respondent no.1. It is further submitted that from the 
"Will", it is clear that the testator had claimed that the mother of the respondent 
no.1 was residing with him as his wife and after the marriage, the mother of the 
respondent no.1 also brought the respondent no.1 to the house of the testator and 
the marriage of the respondent No.1 was performed by the testator and, therefore, 
the "Will" was executed in her favour. It is further submitted that under Section 
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110 of MPLR Code, the Tahsildar is competent to adjudicate as to whether the 
parties have acquired any title or not and, therefore, the Tahsildar or the revenue 
authorities are competent and have jurisdiction to adjudicate the correctness and 
genuineness of a "Will". The Counsel for the petitioner has also relied upon the 
judgment passed by the Supreme Court in the case of Ouseph Mathai and Others 
vs. M. Abdul Khadir, reported in (2002) 1 SCC 319 and submitted that this Court 
in exercise of power under Article 227 of Constitution of India should not 
interfere with the concurrent findings of fact recorded by the authorities below.

8. Heard the learned Counsel for the parties.

9. So far as the jurisdiction of this Court to test the correctness of the orders 
passed by the Tribunals is concerned, the answer lies in the judgment relied upon 
by the Counsel for the respondent no.1 himself.

10. The Supreme Court in the case of Ouseph Mathai (supra) has held as 
under:-

''4........... In fact power under this Article casts a duty upon the High 
Court to keep the inferior courts and tribunals within the limits of their 
authority and that they do not cross the limits, ensuring the performance 
of duties by such courts and tribunals in accordance with law conferring 
powers within the ambit of the enactments creating such courts and 
tribunals. Only wrong decisions may not be a ground for the exercise of 
jurisdiction under this Article unless the wrong is referable to grave 
dereliction of duty and flagrant abuse of power by the subordinate courts 
and tribunals resulting in grave injustice to any party.''

11. One of the contentions of the Counsel for the petitioner is that the revenue 
authorities do not have any jurisdiction to entertain the application under Section 
110 of MPLR Code on the basis of ''Will''. If this argument is answered in 
affirmative, then it would be clear that the authorities had acted beyond their 
jurisdiction and thus, this Court will have a jurisdiction to set aside the orders 
passed by the authorities while exercising its power under Article 227 of 
Constitution of India.

12. It is the submission of the Counsel for the respondent No.1 that Section 
110 of MPLRC Code gives the jurisdiction to the Tahsildar to mutate the name of 
the person who has acquired right in the property.

13. Section 110 of MPLRC Code reads as under:-

''110. Mutation of acquisition of right in land records. - (1) The 
Patwari or Nagar Sarvekshak or person authorised under section 109 
shall enter into a register prescribed for the purpose every acquisition of 
right reported to him under section 109 or which comes to his notice 
from any other source.
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(2) The Patwari or Nagar Sarvekshak or person authorised, as the 
case may be, shall intimate to the Tahsildar, all reports regarding 
acquisition of right received by him under sub-section (1) in such 
manner and in such Form as may be prescribed, within thirty days of the 
receipt thereof by him.

(3) On receipt of intimation under section 109 or on receipt
of intimation of such acquisition of right from any other source, the 
Tahsildar shall within fifteen days, -

(a) register the case in his Court;

(b) issue a notice to all persons interested and to such other persons 
and authorities as may be prescribed, in such Form and manner as 
may be prescribed; and

(c) display a notice relating to the proposed mutation on the notice 
board of his office, and publish it in the concerned village or sector 
in such manner as may be prescribed;

(4) The Tahsildar shall, after affording reasonable opportunity of 
being heard to the persons interested and after making such further 
enquiry as he may deem necessary, pass orders relating to mutation 
within thirty days of registration of case, in case of undisputed matter, 
and within five months, in case of disputed matter, and make necessary 
entry in the village khasra or sector khasra, as the case may be, and in 
other land records.

(5) The Tahsildar shall supply a certified copy of the order passed 
under sub-section (4) and updated land records free of cost to the parties 
within thirty days, in the manner prescribed and only thereafter close the 
case :

Provided that if the required copies are not supplied within the period 
specified, the Tahsildar shall record the reasons and report to the Sub-
Divisional Officer.

(6) Notwithstanding anything contained in section 35, no case 
under this section shall be dismissed due to the absence of a party and 
shall be disposed of on merits. 

(7) All proceedings under this section shall be completed within 
two months in respect of undisputed case and within six months in 
respect of disputed case from the date of registration of the case. In case 
the proceedings are not disposed of within the specified period, the 
Tahsildar shall report the information of pending cases to the Collector in such 
Form and manner as may be prescribed.]''

732 I.L.R.[2021]M.P.Ranjit@Bhaiyu Mohite Vs. Smt. Nandita Singh



14. ''Acquisition of right'' is a crucial aspect which has to be kept in
mind while deciding the application under Section 110 of MPLR Code.

15. The moot question for consideration is that whether the revenue 
authorities are competent to go to the extent of deciding the disputed question of 
title by adjudicating the correctness and genuineness of ''Will'' or not ?

16. It is submitted by the Counsel for the respondent No.1 that the right can 
also be acquired by virtue of a ''Will''. Therefore, once the Tahsildar has a 
jurisdiction to decide the application under Section 110 of MPLR Code on the 
basis of acquisition of right of the parties, then the Tahsildar has a jurisdiction to 
decide the correctness and genuineness of ''Will'' also.

17. Per contra, it is submitted by the Counsel for the State that it is well-
established principle of law that the burden to prove the ''Will'' is on the 
propounder and he has to remove all suspicious circumstances which are attached 
to a ''Will'' and since the ''Will'' is a departure from the general law of succession, 
therefore, it necessarily involves the question of title, which cannot be 
adjudicated by the revenue authorities.

18. Considered the submissions made by the Counsel for the parties.

19. Section 31 of MPLR Code reads as under:-

"31. Conferral of Status of Courts on Board and ''Revenue Officers. 
- The Board or a Revenue Officer, while exercising power under this 
Code or any other enactment for the time being in force to enquire into or 
to decide any question arising for determination between the State 
Government and any person or between parties to any proceedings, shall 
be a Revenue Court."

20. Thus, from the plain reading of the aforesaid Section, it is clear that the 
revenue authorities shall be treated as revenue court for the purposes of ''any 
proceedings between the parties''. The important question which involves in the 
interpretation of Section 31 of MPLR Code is as to whether the words ''any 
proceedings'' would include a question of title also or the proceedings are 
confined to the proceedings under the MPLR Code only.

21. If an application under Section 110 of MPLR Code is filed for mutation of 
the name of all the legal heirs, then it would certainly be a proceeding under the 
MPLR Code because the question of title is not involved and all the legal heirs of 
the deceased/owner will be brought on record without any further adjudication 
but whether the adjudication of the title of the parties on the basis of a ''Will'' can 
be said to be a proceeding under the Act or not, is a moot question which requires 
consideration.
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22. Section 178 of MPLR Code reads as under:-

"178. Partition of holding. - (1) If in any holding, which has been 
assessed for purpose of agriculture under Section 59, there are more than 
one Bhumiswami any such Bhumiswami may apply to a Tahsildar for a 
partition of his share in the holding:

[Provided that if any question of title is raised the Tahsildar shall 
stay the proceeding before him for a period of three months to facilitate 
the institution of a civil suit for determination of the question of title.]

[(1-A) If a civil suit is filed within the period specified in the 
proviso to sub-section (1), and stay order is obtained from the Civil 
Court, the Tahsildar shall stay his proceedings pending the decision of 
the civil court. If no civil suit is filed within the said period, he shall 
vacate the stay order and proceed to partition the holding in accordance 
with the entries in the record of rights.]

(2) The Tahsildar, may, after hearing the co-tenure holders, 
divide the holding and apportion the assessment of the holding in 
accordance with the rules made under this Code.

[(3) x x x] 

[(4) x x x]

[(5) x x x]

Explanation I. -For purposes of this section any co-sharer of the holding 
of a Bhumiswami who has obtained a declaration of his title in such 
holding from a competent civil court shall be deemed to be a co-tenure 
holder of such holding.

Explanation II. -[ x x x]" 

23.  Proviso to Section 178(1) of MPLR Code specifically provides that in a 
partition proceedings, if any question of title is raised by any of the parties, then 
the revenue authorities shall stay the proceedings for a period of three months in 
order to facilitate the parties for institution of a civil suit for determination of 
question of title. Proviso to Section 178(1) of MPLR Code makes it clear as noon 
day that question of determination of title is beyond jurisdiction of the revenue 
authorities, otherwise the Tahsildar was not required to stay the proceedings so 
that the party to the partition proceedings may institute a civil suit for 
determination of question of title. If the words "any proceedings" are read in the 
light of the proviso to Section 178(1) of MPLR Code, then it is clear that ''any 
proceedings'' would not include any proceeding involving the question of title of 
the parties. Whenever the question of title is raised or is involved, then the matter 
has to be adjudicated by the Civil Court and not by the revenue authorities.
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24. It is submitted by the counsel for the respondent No. 1 that since in the 
present case, a public notice was issued, but as nobody had raised any objection, 
therefore, in absence of any challenge to the ''Will'', the revenue authorities did not 
commit any mistake by mutating the name of respondent No. 1.

25. Considered the submissions made by the counsel for the respondent 
No. 1.

26. It is well-established principle of law that the burden is on the propounder 
of the ''Will'' to prove that the ''Will'' was executed in his favour by the testator. 
Even if the ''Will'' is not challenged by anybody, but still the propounder of the 
''Will'' has to discharge his burden and no decree can be passed even by the Civil 
Court merely on the ground that the respondents have chosen not to appear before 
it or have failed to file their written statement as provided under Order 8 Rule 10 
CPC.

27. Under these circumstances, even if nobody had responded to the public 
notice issued by the Tahsildar, it would not absolve the respondent No.1 for 
proving the "Will" in accordance with law.

28. This Court in the case of Dharamveer Singh and Others vs. Rushtum 
Singh and Others, by order dated 27/08/2019 passed in MP No. 3281 of 2019 has 
already held that the question of adjudication of correctness and genuineness of a 
"Will" is beyond the competence and jurisdiction of the revenue authorities.

29. From the order dated 07.12.2018 passed by the SDO, Lashkar, Gwalior, it 
is clear that the SDO had rejected the application filed under Section 5 of 
Limitation Act. After rejecting the application, the SDO should have dismissed 
the appeal as barred by limitation, but instead of dismissing the appeal as barred 
by limitation, the SDO has also considered the merits of the case, which was not 
expected because unless and until, the delay is condoned, it cannot be said that 
there was any appeal in the eyes of law before the SDO, Lashkar District Gwalior. 
However, since this Court has already held that the Tahsildar, Tahsil Gwalior had 
no jurisdiction to entertain an application under Section 110 of MPLR Code on the 
basis of "Will" therefore, the order passed by the Tahsildar was without 
jurisdiction and it was a nullity. Any order which is a nullity can always be 
challenged even in the collateral proceedings. Thus, even if the petitioner had 
filed time-barred appeal, still it would not confer any right on the respondent No.1 
on the basis of an order which was without jurisdiction.

30. At this stage, it is submitted by the counsel for the parties that the 
petitioner has already instituted a civil suit, in which the respondent No.1 has 
already entered her appearance. However, it is submitted by the counsel for the 
petitioner that since the respondent No. 1 has failed to prove the ''Will'' before the 
Tahsildar, therefore, the order of mutation should be quashed.
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31. So far as the adjudication of the correctness and genuineness of the ''Will'' 
by the revenue authorities is concerned, it has already been held to be beyond their 
jurisdiction and as this petition arises out of the revenue proceedings, therefore, 
after holding that the revenue authorities have no jurisdiction to adjudicate the 
correctness and genuineness of ''Will'', this Court is not expected to make any 
observation on the merits of the case.

32. Since the civil suit is already pending between the parties, therefore also, 
even a single word on the merits of the case by this Court will prejudice the parties. 
Since this Court has already held that the Tahsildar has no jurisdiction to entertain 
an application for mutation on the basis of a ''Will'', as a natural consequence, the 
order dated 10/10/2002 passed by Tahsildar, Tahsil Gwalior in Case No.89/01-
02/A-6, order dated 07/12/2018 passed by SDO, Lashkar, District Gwalior in 
Case No.68/2016-17/Appeal and order dated 10/06/2020 passed by Additional 
Commissioner, Gwalior Division, Gwalior in Case No.109/18-19/Appeal are 
hereby set aside.

33. The Tahsildar is directed to delete the name of respondent No. 1 from the 
revenue record with immediate effect. The Tahsildar, Tahsil Gwalior is directed to 
mutate the name of the legal heirs of Late Vijay Singh Rao Mohite as per Hindu 
Succession Act. If the legal heirs are not available, then the Tahsildar, Tahsil 
Gwalior is directed to record the name of the State Government.

34. The mutation either in the name of legal heir or in the name of State 
Government shall be subject to the outcome of the civil suit, which is pending 
between the parties. It is further directed that in case, if the names of the legal heirs 
of Late Vijay Singh Rao Mohite or the State Government are mutated, then neither 
the legal heirs nor the State Government would create any third party right in the 
property and status quo shall be maintained till the final adjudication by the Civil 
Court.

35. With the aforesaid observations, this petition is finally disposed of.

Order accordingly
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APPELLATE CIVIL 

Before Mr. Justice Sujoy Paul & Mr. Justice Shailendra Shukla
MA No. 2488/2020 (Indore) decided on 16 February, 2021

PRAVEEN MURAKA  …Appellant

Vs.

BHAMA ENTERPRISES INDIA PVT. LTD. & anr.  …Respondents

A.	 Designs Act (16 of 2000), Section 2(d) & 4 and Civil Procedure 
Code (5 of 1908), Order 39 Rule 1 & 2 – Design & Trademark – Determination – 
Held – Court below erred in relying on different “Trademarks” when matter 
was essentially related to “Design” – Real test is based on “look alike” factor – 
Simple test to determine the design is to keep both products side by side to see 
if those appear to be similar or different – Applying the parameter of “exact 
similitude” or “exclusivity” is not correct – Similarity of design found – 
Injunction granted – Appeal allowed.  (Paras 22, 27 to 29, 31 & 32)

d- fMtkbu vf/kfu;e ¼2000 dk 16½] /kkjk 2¼d½ o 4 ,oa flfoy ÁfØ;k 
lafgrk ¼1908 dk 5½] vkns'k 39 fu;e 1 o 2 & fMtkbZu o O;kikj fpUg~ & vo/kkj.k & 
vfHkfu/kkZfjr & tc ekeyk vko';d :i lss **fMtkbZu** ls lacaf/kr Fkk rks fupys 
U;k;ky; us fHkUu **O;kikj fpUg~** esa fo'okl djus esa =qfV dh & okLrfod ijh{k.k **,d 
leku fn[kus** ds dkjd ij vk/kkfjr gS & fMtkbZu vo/kkfjr djus gsrq ljy ijh{k.k 
;g gS fd nksuksa mRiknksa dks lkFk&lkFk j[kk tk, rkfd ;g ns[kk tk lds fd os leku 
izrhr gksrs gSa vFkok fHkUu & **lVhd lekurk** vFkok **vuU;rk** dk ekin.M ykxw 
djuk lgh ugha gS & fMtkbZu dh lekurk feyh & O;kns'k iznku fd;k x;k & vihy 
eatwjA

B.	 Designs Act (16 of 2000), Section 4 – Comparison of Designs – 
Held – No provision of Act or Rule produced before Court that Controller/ 
Examiner is under an obligation to examine the design for which registration 
is applied with all previous designs of same product which have already been 
registered.   (Para 25 & 26)

[k- fMtkbu vf/kfu;e ¼2000 dk 16½] /kkjk 4 & fMtkbZuksa dh rqyuk & 
vfHkfu/kkZfjr & U;k;ky; ds le{k vf/kfu;e vFkok fu;e ds ,sls dksbZ mica/k izLrqr 
ugha fd;s x;s fd fu;a=d@ijh{kd ml fMtkbZu dk ftlds jftLVªhdj.k gsrq vkosnu 
fd;k x;k gS] leku mRikn dh igys ls gh jftLVªhd`r dh tk pqdh iwoZ lHkh fMtkbZuksa 
ds lkFk ijh{k.k djus gsrq ck/; gSA 

Cases referred :

2018 (75) PTC 495 (Del), 2019 (79) PTC 42, 2018 SCC Online Del 9381, 
2013 (53) PTC 495, 2018 (73) PTC 591, 2017 (70) PTC 31, 2015 SCC Online 
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Guj. 6280, 1996 (16) PTC 202 (Cal), (2013) 2 MPLJ 55, 2016 SCC OnLine Bom. 
6945, 2013 (55) PTC 61 (Del.)(FB), 2017 (72) PTC 253.

Abhinav Malhotra, for the appellant. 
Ajay Bagadia with Vikas Rathi, for the respondents.

O R D E R

The Order of the Court was passed by :
SUJOY PAUL, J. :- The subject matter of challenge in this miscellaneous appeal 
filed under Order XLIII Rule 1 (r) of the Code of Civil Procedure, 1908 (CPC) is 
the order of learned Commercial Court, Indore dated 05/09/2020, whereby 
application filed by appellant/plaintiff under Order XXXIX Rule 1 & 2 of CPC is 
disallowed. The appellant and respondents are manufacturer/proprietors of water 
bottles branded as "Kool Kommandar" and "Cool Cutie" respectively. They have 
taken diametrically opposite stand relating to newness and originality of the 
design of their bottles. Since attempt of appellant to obtain injunction against 
"Cool Cutie" failed, this appeal is filed assailing the order of Commercial Court 
and praying that the respondent be restrained from infringing or passing off the 
appellant's registered design in the interest of justice.

2. Certain facts are not in dispute in the instant case and pertinently, Court 
below in para-6 onwards of the impugned order mentioned those facts. It is apt to 
mention those relevant admitted facts:-

i) The appellant/plaintiff manufactures bottle branded as "Kool 
Kommandar" and defendant No.1 manufactures the bottle 
branded as "Cool Cutie".

ii) Appellant/Plaintiff is a prior user of design of bottle "Kool 
Kommandar", whereas defendant's bottle "Cool Cutie" came 
into being later on.

iii) The design of "Kool Kommandar" was registered under the 
Designs Act, 2000 (Act of 2000) on 30/11/2015, whereas design 
of "Cool Cutie" was registered on 08/01/2019.

iv) Before institution of instant suit, the appellant sold 3, 81, 571 
bottles of "Kool Kommandar".

v) One of the defendants was employee of appellant/plaintiff.

3. The learned counsel for the parties appearing before us also fairly 
submitted that the aforesaid facts are not in dispute.

4.  Shri Abhinav Malhotra, learned counsel for the appellant reiterated the 
stand taken by appellant before the Court below and urged that Section 4 of the 
Act of 2000 is mandatory in nature and protects a new or original design. The 
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 PLAINTIFF'S 'KOOL 

KOMMANDAR' BOTTLE
 

DEFENDANTS' 'COOL 

CUTIE' BOTTLE
1

 
The Plaintiff's Kool Kommandar   
Bottle has a unique shape,
configuration and surface pattern. 

 

Identical shape, configuration 
and surface pattern has been 
adopted by the Defendants in 
their Cool Cutie Bottle.

2

 

The Configuration of the Kool 
Kommandar Bottle is such that it 
appears as if it is a unibody.

 

The Configuration of the Cool  
Cutie Bottle is such that it 
appears as if it is a unibody.

3

 

The surface pattern of the Kool 
Kommandar Bottle has a unique
cylindrical cap which looks
aesthetically attractive.

 

 

The surface pattern of the Cool  
Cutie Bottle has a unique
cylindrical cap which looks
aesthetically attractive.

4

 

Clean and bold cartoon graphic 
elements attractive to kids make 
Kool Kommandar Bottle stand out 
in cluttered market place / against 
the competition.

Clean and bold cartoon graphic 
elements attractive to kids make 
Cool Cutie Bottle stand out in  
cluttered market place/against 
the competition.

5 The surface of the bottle has a 
shining effect which gives elegant 
effect to the Kool Kommandar
Bottle.

The surface of the bottle has a 
shining effect which gives
elegant effect to the Cool Cutie
Bottle.

6 The main body of the Kool 
Kommandar Bottle as also its cap  
contains a unique unibody design
element.

The main body of the Cool Cutie
Bottle as also its cap contains a
unique unibody design element.

7 The Cap of the Kommandar Bottle 
has a unique thread attached to it 
which makes it visually attractive.

The Cap of the Cool Cutie Bottle 
has a unique thread attached to
it which makes it visually
attractive.

relevant factors for attracting Section 4 of the Act of 2000, aforesaid are in favour 
of the appellant yet Court below rejected the application preferred under Order 
XXXIX Rule 1 & 2 of CPC. Attention of this Court is drawn on a comparative 
chart (Page 45 & 46), to bolster the submission that the bottle "Cool Cutie" does 
not have any element of "new or original". The Said chart is reproduced herein 
under :-
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5.  The contention of appellant is that in view of prior registration of "Kool 
Kommandar", identical design of both the bottles i.e. visual, look, feature etc, it is 
clear that "Cool Cutie" has no novelty and cannot be treated as a new design. The 
Court below has erred in rejecting the application on impermissible grounds. The 
Court below opined that in absence of "exact similitude" between said 2 bottles, 



no case for injunction is made out, whereas the legal test is somewhat different. 
The test is to keep two bottles side by side to see if those appear to be similar or 
different. By visual imaging, the Court may even find if impugned product is 
substantially similar or different. Shri Malhotra criticized the impugned order by 
contending that Court below has erred in holding that despite similar features of 
bottles/particular commodity, it is only 'uniqueness' and 'exclusivity' that needs to 
be recognized. In support of aforesaid contentions, Shri Malhotra placed reliance 
on certain judgments.

The judgments of Delhi High Court reported in 2018 (75) PTC 495 (Del) 
(Dart Industries Inc. & Ors. vs. Polyset Plastics Pvt. Ltd. & Ors., 2019 (79) PTC 
42 Pentel Kabushiki Kaisa vs. Arora Stationers, 2018 SCC Online Del 9381 (Vega 
Auto Accessories (P) Ltd. vs. S.K. Bros. Heimt (I) Pvt. Ltd. and judgments of 
Bombay High Court reported in 2013(53) PTC 495 (Asian Rubber Industries & 
Ors. vs. Jasco Rubbers & Ors.), 2018 (73) PTC 591 Kalpesh R. Jain & Ors. vs. 
Mandev Tubes Pvt. Ltd. were relied upon.

For the same purpose, judgment of Madras High Court reported in 2017 
(70) PTC 31 (Maya Appliances Pvt. Ltd. & Ors. vs. Butterfly Gandhimathi 
Appliances Ltd.) and judgment of Gujarat High Court reported in 2015 SCC 
Online Guj. 6280 (Win Class Ltd. vs. Symphony Ltd.) were relied upon.

6. On the strength of these pronouncements, it is urged that plaintiff satisfied 
the legal test for grant of injunction in his favour and Court below has erred in 
rejecting it on impermissible grounds.

7. During the course of argument, Shri Malhotra produced both the bottles 
namely "Kool Kommandar" and "Cool Cutie" for the perusal of this Court in 
support of his submissions.

8. Sounding a contra note, Shri Ajay Bagadia supported the impugned order. 
However, he did not dispute that both the bottles shown by appellant's counsel are 
"Kool Kommandar" and "Cool Cutie" respectively. The contention of Shri 
Bagadia is that his bottle "Cool Cutie" does not have any deceptive similarity with 
"Kool Kommandar". Merely because shapes are almost similar, it cannot be said 
that "Kool Kommandar" has anything 'new or original'. In the market, number of 
mineral water bottles are available. Most of them are cylindrical in nature. Their 
caps are interchangeable. The product in question is marketed to aim the children 
and, therefore, its lid is wide and it provides a cord to make it handy. Merely 
because cap of the said bottles are interchangeable and cap is having a cord to 
carry the bottle conveniently, it does not attract Section 4 of the Act of 2000. The 
subsequent registration of defendant's product by the Competent Authority under 
the Act of 2000 itself shows that it has a new and original design. If design of 
defendant got a statutory registration that itself establishes that Competent 
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Authority/Controller was satisfied about the 'newness and originality' of "Cool 
Cutie". For this reason alone, the appellant's appeal deserves rejection. Shri 
Bagadia submits that although he has filed number of judgments along with an 
index in MA No.2731/20, he is placing reliance only on two judgments namely 
1996 (16) PTC 202 (Cal.) (Castrol India Ltd. vs. Tide Water Oil Co. (I) Ltd.), 
wherein the Court opined that the object of the Designs Act is to protect shape, but 
not a functional shape. Hence, the aspect that lid of both the bottles are 
interchangeable is of no importance. (2013)2 MPLJ 55 (Skol Breweries Ltd., 
Mumbai vs. Som Distilleries and Breweries Ltd.) is relied upon to contend that in 
absence of misrepresentation to public, no passing off can be alleged.

9. In rejoinder submissions, Shri Malhotra placed reliance on the definition 
of "design" contained in Section 2(d) of Act of 2000 and urged that in the case in 
hand, this Court is not concerned with "trademark", indeed it is the 'design' and 
similarity of design which is of significance.

10. The parties confined their arguments to the extent indicated above.

11. We have heard the parties at length and perused the record.

12. Before dealing with rival contentions, we deem it apposite to refer 
relevant provisions of the Act of 2000.

2. (d) "design" means only the features of shape, configuration, 
pattern, ornament or composition of lines or colours applied to any 
article whether in two dimensional or three dimensional or in both 
forms, by any industrial process or means, whether manual, 
mechanical or chemical, separate or combined, which in the 
finished article appeal to and are judged solely by the eye; but does 
not include any mode or principle of construction or anything which 
is in substance a mere mechanical device, and does not include any 
trade mark as defined in clause (v) of sub-section (1) of section 2 of 
the Trade and Merchandise Marks Act, 1958 (43 of 1958) or 
property mark as defined in section 479 of the Indian Penal Code (45 
of 1860) or any artistic work as defined in clause (c) of section 2 of 
the Copyright Act, 1957 (14 of 1957);

4 Prohibition of registration of certain designs. —A design 
which—

(a) is not new or original; or

(b) has been disclosed to the public anywhere in India or in any 
other country by publication in tangible form or by use or in any 
other way prior to the filing date, or where applicable, the priority 
date of the application for registration; or

741I.L.R.[2021]M.P. Praveen Muraka Vs. Bhama Enterprises India Pvt. Ltd. (DB)



(c) is not significantly distinguishable from known designs or 
combination of known designs; or

(d) comprises or contains scandalous or obscene matter, shall not 
be registered.

5. Application for registration of designs. —

(1)  The Controller may, on the application of any person claiming 
to be the proprietor of any new or original design not previously 
published in any country and which is not contrary to public order or 
morality, register the design under this Act:

Provided that the Controller shall before such registration refer the 
application for examination, by an examiner appointed under sub-
section (2) of section 3, as to whether such design is capable of being 
registered under this Act and the rules made thereunder and consider 
the report of the examiner on such reference.

(Emphasis supplied)

13.     The relevant portion of statement of objects and reasons which necessitated 
the lawmakers to introduce the Designs Act, 2000 reads as under:-

"The legal system of the protection of industrial designs 
required to be made more efficient in order to ensure effective 
protection to register designs. It is also required to promote design 
activity in order to promote the design element in an article of 
production."

14. Section 4 of the Act of 2000 is couched in negative language and makes it 
very clear that the design which is not 'new or original' then such design cannot be 
registered.

15. The Apex Court in Bharat Glass Tube Limited (supra) has made it clear 
that "the expression", "new" or "original" appearing in Section 4 means that the 
design which has been registered has not been published anywhere or it has been 
made known to the public. The expression, "new" or "original" means that it had 
been invented for the first time or it has not been reproduced by anyone.

16. The Bombay High Court in 2016 SCC OnLine Bom. 6945, [M/s Selvel 
Industries & Another v/s M/s Om Plast (India)] held that the word new obviously 
means not in existence before. Originality speaks to an element of creativity. 
Novelty is a term that embraces both - something i.e., new or original is novel.

17. The Court below while rejecting injunction application assigned 
following reasons:-

(i) The design of defendant's bottle might look to be identical but 
the same cannot be of "exact similitude" to the product of plaintiff;
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(ii) The two products bear different trademarks which differently 
designed and except for general features, no significant imitation 
appears;

(iii) The features of utility cannot be protected under the garb of 
intellectual property;

(iv) There might be several products having similar features in the 
market in respect of particular commodity but it is only the 
"uniqueness" and "exclusivity" that needs to be recognized;

(v) There is no striking similarity between both the bottles.

18. The legislative intent behind the expression "new" or "original' was that 
the product had been invented for the first time or it has not been reproduced by 
anyone. It is profitable to mention that a Full Bench of Delhi High Court in 2013 
(55) PTC 61 (Del.) (FB), Mohanlal, Proprietor of Maurya Industries v/s Sona 
Paint & Hardwares ruled that a plaintiff can institute a suit if registration of other 
side relating to a class of article qua which registration has been obtained which 
product is neither new nor significantly distinguishable. It is noteworthy that in 
order to distinguish product namely "Cool Cutie", Shri Bagadia urged that the 
product "Kool Kommandar" on its body reflects its name in bold letters, whereas 
"Cool Cutie" contains certain visual pics / cartoon to attract the children. Thus, his 
product is significantly distinguishable.

19. This point is no more res integra. In 1997 PTC (17) Delhi (Alert India v/s 
Naveen Plastics) the Court opined as under:-

"36. Thus for determining whether two designs are identical or not, 
it is not necessary that the two designs should be exactly the same. 
The main consideration to be applied is whether the broad 
features of shape, configuration, pattern etc. are same or nearly 
the same and if they are substantially the same then it will be a 
case of imitation of the design of one by the other."

(Emphasis supplied)

20. Similarly, in 2017 (72) PTC 253 (Delhi), (Apollo Tyre Limited v/s Pioneer 
Trade Corporation), the High Court held that "no party can claim proprietary over 
the shape of a tyre, since all tyres are round in the shape of a wheel, which is 
functional requirement. No party can claim proprietary over the technique/ 
practice of providing treads in a tyre, since treads are functional, i.e. they afford 
that necessary grip between the tyre and the ground during movement of the 
vehicle to keep it substantially stable. No party can claim proprietary over the 
technique/practice of having a plurality of ribs, separated by grooves, which 
create the tread on the tyre. However, that does not mean that the unique pattern of 
the tread adopted by a particular manufacturer, which constitutes its unique 
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design and shape, would not be entitled to protection as a design-if it is registered, 
and also as a trademark-if the tread pattern has been exploited as a trademark i.e. a 
source identifier. What is functional in a tyre are the "treads" and not the "tread 
pattern."

21. After considering the aforesaid judgments, in Dart Industries Case 
(supra), the test laid down was "to keep two bottles side by side to see if those 
appear to be similar or different". It was poignantly held that the plaintiff only 
needs to produce the two products before the Court and by visual imaging, the 
Court may find if impugned products are substantially similar or different. The 
litmus test laid down is the "look alike" factor despite minor variation [see: Maya 
Appliances Private Limited (supra)].

22. In view of the aforesaid litmus test laid down by various Courts, it is clear 
that the plaintiff was not required to establish that the impugned product is of 
"exact similitude" when compared with the other product. After having given a 
finding that both the products might look to be identical, the Court below was not 
justified in putting a different test of "exact similitude". This test applied by Court 
below runs contrary to scheme and object of the Act of 2000.

23. The defendant claimed his design to be new or original and submits that on 
the basis of this claim, his product was registered. In our view if design of his 
product is identical to that of prior registrant, it is no more open to the defendant to 
contend that there is no newness or novelty in the design of plaintiff [see: Dart 
Industries & Another (supra)].

24. In the case of Dart Industries (supra), the Court relied upon a previous 
judgment of Delhi High Court in the case of Vega Auto Accessories (P) Limited 
(supra) and opined that in a case of this nature, the defendant is "estopped" from 
taking the plea of invalidity of registration in favour of plaintiff.

25. We will be failing in our duty if we won't consider the argument of Shri 
Bagadia that registration of his product's design under the Act of 2000 itself shows 
that it is new or original. During the course of arguments, he urged that the 
statutory authority / controller under the Act of 2000 is custodian of entire record 
including the designs which were previously registered and despite that if he has 
registered the design of defendant namely "Cool Cutie", it clearly establishes that 
his design is new or original.

26. We do not see any merit in this contention. Section 5 of the Act of 2000 is 
an enabling provision for submission of an application for registration of designs. 
The competent authority / controller, on an application of any person claiming to 
be the proprietor of any new or original design is required to consider the 
application. In turn, the controller is obliged to refer the application of such person 

744 I.L.R.[2021]M.P.Praveen Muraka Vs. Bhama Enterprises India Pvt. Ltd. (DB)



for examination, by an examiner appointed under sub-section (2) of Section 3. 
The scope of examination as spelled out in proviso to sub-section (5) is "as to 
whether such design is capable of being registered under the Act and Rules made 
thereunder". No provision of act or rule was brought to our notice which shows 
that either controller or the examiner is under an obligation to examine the design 
for which registration is applied with all previous designs of same product which 
have already been registered. Hence this argument deserves rejection.

27. The Court below rejected the application by holding that two products 
bearing different 'trademark'. In our view, there was no occasion for the Court 
below to rely on different 'trademark' when matter was essentially related to 
"design". The definition of "design" reproduced hereinabove leaves no room for 
any doubt that it relates only to the features of shape, configuration, pattern, 
ornament or composition of lines or colour applied to any article. For the purpose 
of deciding/determining a "design", the different trademark is of no significance. 
For the same reason, name of product "Kool Kommandar" mentioned in bold 
letter will not make any difference.

28. Lastly, the Court below applied the test of "uniqueness" and "exclusivity". 
At the cost of repetition, the simple test for the purpose of determining the design 
is to keep both the products side by side to see if those appear to be similar or 
different. The Commercial Court was not correct in examining the product by 
applying the parameter of "exact similitude" or "exclusivity". The real test is 
based on 'look alike' factor when both the products are placed, before the Court 
Test of 'exact similitude' or thread splitting of that nature will defeat the purpose of 
the Act of 2000.

29. Both the products namely "Kool Kommandar" and "Cool Cutie" were 
produced before us during hearing. In our view, the shape, configuration and 
pattern of both the bottles are similar. When 'design element' of both the bottles 
were examined based on 'look alike' test, we find similarity in their design. Thus in 
our considered view, the Court below has rejected the application by applying 
impermissible parameters.

30. So far as judgment of Calcutta High Court in Castrol India Limited (supra) 
is concerned, the said judgment does not help the respondents at all. It was clearly 
held that object of the Designs Act is to protect shape but not a functional shape. In 
view of foregoing analysis, it is clear that this Court has considered the rival 
submissions regarding the shape and not the functional shape. Similarly judgment 
of Skol Breweries Limited (supra) is of no assistance in the factual backdrop of this 
case to the respondents because if subsequently registered product is having 
similarity, it has potential to mislead / misrepresent the public qua the previous 
product.
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31. As analyzed above, the Court below has clearly erred in rejecting the 
application filed under Order XXXIX Rule 1 and 2 of the C.P.C.

32. Resultantly, the impugned order of Commercial Court dated 05.09.2020 
(Annexure-P/8) is set aside. The application filed under Order XXXIX Rule 1 and 
2 of the C.P.C. is allowed.

Miscellaneous Appeal is allowed.

No cost.

Appeal allowed

I.L.R. [2021] M.P. 746
APPELLATE CRIMINAL  

Before Mr. Justice Rajendra Kumar Srivastava
CRA No. 5838/2020 (Jabalpur) decided on 1 April, 2021

ANIL PATEL & ors.   …Appellants

Vs.

STATE OF M.P. & ors.  …Respondents

A. 	 Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) 
Act (33 of 1989), Sections 3(1)(r), 3(1)(s), 18 & 18-A and Criminal Procedure 
Code, 1973 (2 of 1974), Section 41(1)(b)(ii) – Anticipatory Bail Application – 
Maintainability – Held – As per FIR, incident alleged to be happened at open 
farm in public view – Appellants intentionally insulted complainant abusing 
on his caste – Accused and complainant live in same village, accused were 
well aware of caste of complainant – Prima facie, intention of appellant is to 
humiliate/insult the complainant – Bar u/S 18 and 18-A is attracted – 
Anticipatory bail application not maintainable – Direction regarding 
procedure of arrest enumerated – Appeal disposed.  (Paras 14 & 20 to 22)

d- vuqlwfpr tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e 
¼1989 dk 33½] /kkjk,¡ 3¼1½¼r½] 3¼1½¼s½] 18 o 18&A ,oa n.M çfØ;k lafgrk] 1973 
¼1974 dk 2½] /kkjk 41¼1½¼b½¼ii½ & vfxze tekur dk vkosnu & iks"k.kh;rk & 
vfHkfu/kkZfjr & izFke lwpuk izfrosnu ds vuqlkj] vfHkdfFkr :Ik ls ?kVuk] yksd 
n`f"Vxkspj [kqys QkeZ ij ?kfVr gqbZ & vihykFkhZx.k us ifjoknh dks mldh tkfr ij 
vf'k"V 'kCn cksydj vk'k;iwoZd viekfur fd;k & vfHk;qDr vkSj ifjoknh ,d gh xkao 
esa jgrs gSa] vfHk;qDrx.k] ifjoknh dh tkfr ls HkyhHkkafr voxr Fks & izFke n`"V~;k] 
vihykFkhZ dk vk'k; ifjoknh dks uhpk fn[kkuk@viekfur djuk Fkk & /kkjk 18 o 
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18&A ds varxZr otZu vkdf"kZr gksrk gS & vfxze tekur dk vkosnu iks"k.kh; ugha & 
fxj¶rkjh dh izfØ;k laca/kh funs'k izxf.kr fd;s x;s & vihy fujkd`rA 

B. 	 Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) 
Act (33 of 1989), Section 18 & 18-A – Anticipatory Bail Application – 
Maintainability – Held – Apex Court concluded that if complaint does not 
make out prima facie case for applicability of provisions of 1989 Act, bar 
created by Section 18 and 18-A shall not be applied.  (Para 9)

[k- vuqlwfpr tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e 
¼1989 dk 33½] /kkjk 18 o 18&A & vfxze tekur dk vkosnu & iks"k.kh;rk & 
vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd 1989 vf/kfu;e ds mica/kksa dh 
iz;ksT;rk gsrq] ;fn ifjokn ls izFke n`"V~;k izdj.k ugha curk gS] /kkjk 18 o 18&A }kjk 
l`ftr otZu ykxw ugha gksxkA

C.	 Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) 
Act (33 of 1989), Section 3(1)(r) & 3(1)(s) – Intention – Held – Apex Court 
concluded that under 1989 Act, offence is not established merely on fact that 
informant is a member of SC/ST unless there is an intention to humiliate a 
member of such community – Even for offence u/S 3(1)(s), condition 
precedent is intention of accused to commit offence against person of SC/ST 
community.   (Para 8 & 15)

x- vuqlwfpr tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e 
¼1989 dk 33½] /kkjk 3¼1½¼r½ o 3¼1½¼s½ & vk'k; & vfHkfu/kkZfjr & loksZPp U;k;ky; us 
fu"df"kZr fd;k fd 1989 ds vf/kfu;e ds varxZr] vijk/k] ek= bl rF; ij LFkkfir 
ugha gksrk fd lwpuk nsus okyk] v-tk-@v-t-tk- dk ,d lnL; gS tc rd fd mDr 
leqnk; ds lnL; dks uhpk fn[kkus dk vk'k; u gks & ;gka rd fd /kkjk 3¼1½¼s½ ds 
varxZr vijk/k gsrq] v-tk-@v-t-tk- leqnk; ds O;fDr ds fo:) vijk/k dkfjr djus 
ds fy, vfHk;qDr dk vk'k; iqjksHkkoh 'krZ gSA 

D. 	 Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) 
Act (33 of 1989), Sections 3(2)(va), 18 & 18-A and Penal Code (45 of 1860), 
Sections 294, 323 & 506/34 – Bailable Offences – Held – Offence u/S 3(2)(va) 
of 1989 Act is punishable with same punishment for offence under IPC – 
Appellants facing allegation u/S 323 and 506 which are specified in Schedule 
of offence u/S 3(2)(va) of 1989 Act and which are not having punishment of 
more than 3 years in IPC, same be treated as bailable in nature – When 
offences are bailable in nature and need for anticipatory bail does not arise, 
Section 18 and 18-A is not applicable.  (Para 17)

?k- vuqlwfpr tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e 
¼1989 dk 33½] /kkjk,¡ 3¼2½¼va½] 18 o 18&A ,oa n.M lafgrk ¼1860 dk 45½]
/kkjk,¡ 294] 323 o 506@34 & tekurh; vijk/k & vfHkfu/kkZfjr & 1989 vf/kfu;e dh 
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/kkjk 3¼2½¼va½ ds varxZr vijk/k] leku n.M ls n.Muh; gS tSls fd Hkk-na-la- ds varxZr 
vijk/k & vihykFkhZx.k] /kkjk 323 o 506 ds varxZr vfHkdFku dk lkeuk dj jgs gS tks 
fd 1989 ds vf/kfu;e dh /kkjk 3¼2½¼va½ ds varxZr vijk/k dh vuqlwph esa fofufnZ"V 
fd;s x;s gSa vkSj ftlds fy, Hkk-na-la- esa 3 o"kZ ls vf/kd n.M ugha gS] mls tekurh; 
Lo:Ik dk le>k tk;s & tc vijk/k tekurh; Lo:Ik ds gSa vkSj vfxze tekur dh 
vko';drk mRiUu ugha gksrh] /kkjk 18 o 18&A ykxw ugha gksrh gSA 

E. 	 Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) 
Act (33 of 1989), Section 3(1)(r) & 3(1)(s) – Expression “Public Place” & 
“Public View” – Discussed and Explained.  (Para 12)

M- vuqlwfpr tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e 
¼1989 dk 33½] /kkjk 3¼1½¼r½ o 3¼1½¼s½ & vfHkO;fDr **lkoZtfud LFkku** o **yksd 
n`f"Vxkspj** & foosfpr ,oa Li"V fd;k x;kA

F. 	  Criminal Practice – Punishment – Special Enactment – Held – 
If special enactment is silent regarding punishment, Schedule of IPC will be 
applicable.   (Para 17)

p- nkf.Md i)fr & n.M & fo'ks"k vf/kfu;ferh & vfHkfu/kkZfjr & ;fn 
n.M ds laaca/k esa fo'ks"k vf/kfu;ferh ekSu gS] Hkk-na-la- dh vuqlwph ykxw gksxhA 

Cases referred:

(2020) 4 SCC 427, 2004 Cr.L.J. 2755, MANU/MP/0843/2020, 
MANU/MP/0071/2020, (2020) 10 SCC 710, (2020) 18 SCC 763, (2008) 8 SCC 
435, (2014) 8 SCC 273.

Sankalp Kochar, for the appellants. 
Brijendra Singh Kushwaha, P.L. for the respondent No. 1/State. 
Vijay Chandra Rai, for the respondent No. 2. 

J U D G M E N T

RAJENDRA KUMAR SRIVASTAVA, J. :- This Criminal Appeal under 
Section 14-A of the SC/ST (Prevention of Atrocities) Act, 1989 has been preferred 
by the appellants in form of anticipatory bail apprehending their arrest in 
connection with Crime No.331/2020 registered at Police Station-Pipariya, 
District-Hoshangabad (M.P.) for the offences punishable under Sections 294, 323 
and 506 read with Section 34 of IPC and Section 3 (1)(r), 3 (1)(s) and 3(2)(va) of 
SC/ST Act, 1989 (hereinafter referred as 'Act, 1989').

2. According to prosecution case, on 01.11.2020, complainant-Raghuveer 
lodged the FIR against the present appellants stating therein that his agricultural 
land is situated near the river and construction work of pond was going over there. 
The soil of said land was sold by the complainant to one Rajeev Bakshi. On 
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31.10.2020, when complainant was in his field, present appellants came there, 
being annoyed for the reason of non-supply of soil by the complainant to them, 
they abused him on his caste. Appellants have also intimidated the complainant 
for demolishing his house and assaulted him with hosepipe on his backside and 
appellant-Mahesh Patel bore him down on the ground and trampled his face as a 
consequence of which, the complainant sustained injuries on his head and right 
eye.

3. Learned counsel for the appellants submits that the appellants are 
innocent and they have falsely been implicated in this case. In fact, on account of 
dispute between the appellants and one Rajeev Bakshi, the complainant has 
lodged false complaint against them. He submits that as per prosecution, the 
alleged incident was seen by witnesses, namely, Sita Ram and Halke Sahu, but 
they have given their affidavits denying the alleged incident. He also submits that 
there is no iota of evidence to constitute the alleged offences against the present 
appellants. It is further submitted by the counsel that now it is well settled by the 
Higher Court of law that only because the complainant belongs to a particular 
caste, offence under SC/ST Act, would not be attracted, it has to be demonstrated 
that the crime was committed to victimize the complainant only because he 
belongs to a particular caste. The appellants have also filed a representation before 
the concerning S.P. He further submits that incident was nothing but a minor tiff 
between  the  parties,  however,  Rajeev Bakshi  and complainant have tried to 
somehow implicate the present appellants in non-bailable offences under the garb 
of SC/ST Act. He has further argued that in the aforesaid circumstances as argued 
above, bar of Section 18 of the SC/ST Act would not be applicable in this case. The 
appellants have no criminal record and there is no likelihood of their absconding 
and tempering (sic : tampering) with the evidence of prosecution. The injuries 
sustained by the complainant are simple in nature. In support of his submissions, 
he has produced some catena of judgments passed by the Hon'ble Supreme Court 
as well as the High Courts', some are also mentioned herein under :-

"1. Prathvi Raj Chauhan Vs. Union of India reported in (2020)4 
SCC 427.

2. Vinay Kumar Chouhan Vs. The State (NCT of Delhi) in 
Bail Application No.2060/2020, passed by the High Court of Delhi.

3. Danish Khan @ Saahil Vs. The State (NCT of Delhi) in 
Bail Application No.3497/2020, passed by the High Court of Delhi.

4. Jones Vs. State reported in 2004 Cr.L.J. 2755 passed by 
High Court of Madras.

5. Rajsh Kumar Jain Vs. State of M.P. & Ors. reported in 
MANU/MP/0843/2020 passed by this High Court.
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6. Balram Vs. State of M.P. in Cr.A.No.4880/2020 passed 
by this High Court.

7. Ramkumar Shukla Vs. State of M.P. & Ors. reported in 
MANU/MP/0071/2020 passed by this Bench. "

With the aforesaid, he prays for allowing this appeal.

4. On the other hand, learned P.L. for the State as well as counsel for the 
objector opposes the submissions of appellants' counsel and submits that under 
the Act 1989, there is no provision for granting anticipatory bail. Learned counsel 
for the objector submits that in the alleged incident, the complainant sustained 
injuries on his body parts which is sufficient to presume that the appellants were 
involved in the offence. He has also submitted that as far as the affidavits of the 
witnesses, Sita Ram and Halke are concerned, same have no meaning at this stage 
and cannot be considered as evidence. In their statements recorded under Section 
161 of Cr.P.C. they have supported the case of prosecution. Looking to the 
seriousness of the offence and on account of restriction in grant of anticipatory 
bail under the Act 1989, appellants' anticipatory bail application may not be 
allowed.

5. Heard both the parties and perused the case diary.

6. On perusal, an FIR for the offences under Sections 294, 323 and 506 read 
with Section 34 of IPC and Section 3 (1)(r), 3 (1)(s) and 3(2)(va) of the SC/ST Act 
has been registered against the present appellants. The offences of IPC are 
bailable in nature. The Only obstruction on the way of present appellants to be 
released on anticipatory bail, is that the offences of Act 1989 levelled against them 
are non-bailable and further, the Act 1989, prescribes bar in grant of anticipatory 
bail under Section 18 and 18-A. The learned counsel for the appellants has tried to 
convince this Court to grant anticipatory bail to the appellants raising the ground 
of necessity of showing intention of appellants to humiliate the person of SC/ST 
community. The learned counsel for the appellants has argued that it is necessary 
to show that the accused committed a crime against the person of SC/ST 
community because the person belongs to such community and not for the reason 
that the victim is only a member of SC/ST community. The victim must be 
humiliated and insulted by the accused intentionally.

7. Before considering the merits of the matter, I would prefer to go into the 
background of the Act 1989. Before enactment of this act, the members of 
Scheduled Caste and Scheduled Tribe were subjected to various offences, 
indignities, untouchability, humiliations and harassment by the dominant castes, 
thus, the Act is provided by the legislature with the object to deliver justice to 
these communities through proactive efforts to enable them to live in the society 
with dignity and self respect and without fear or violence or harassment from the 
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dominant castes. Another salient feature of this Act is to eliminate casteism and 
bring equality for the member of SC/ST community. The enactment of Act 1989 
was also for freedom of the person of such community from the caste based 
atrocities. Therefore, the intention of the Legislature for enacting the Act 1989, is 
to protect the person of SC/ST community from the harassment made by the 
dominant castes, on their belonging to SC/ST community.

8. In the case of Hitesh Verma v. State of Uttarakhand reported in (2020) 10 
SCC 710, the Hon'ble Apex Court has reiterated the principle laid down in the case 
of Khuman Singh v. State of M.P. reported in (2020) 18 SCC 763 and held that 
under the Act 1989 the offence is not established merely on the fact that the 
informant is a member of Scheduled Castes or a Scheduled Tribes unless there is 
an intention to humiliate a member of such community. The relevant para is also 
quoted herein under :-

"17. In another judgment reported as Khuman Singh v. State of 
M.P., this Court held that in a case for applicability of Section 
3(2)(v) of the Act, the fact that the deceased belonged to 
Scheduled Caste would not be enough to inflict enhanced 
punishment. This Court held that there was nothing to suggest 
that the offence was committed by the appellant only because 
the deceased belonged to Scheduled Caste. The Court held as 
under:

"15. As held by the Supreme Court, the 
offence must be such so as to attract the 
offence under Section 3(2) (v) of the Act. 
The offence must have been committed 
against the person on the ground that such 
person is a member of Scheduled Caste and 
Scheduled Tribe. In the present case, the 
fact that the deceased was belonging to 
"Khangar" Scheduled Caste is not disputed. 
There is no evidence to show that the 
offence was committed only on the ground 
that the victim was a member of the 
Scheduled Caste and therefore, the conviction 
of the appellant-accused under Section 
3(2)(v) of the Scheduled Castes and 
Scheduled Tribes (Prevention of Atrocities) 
Act is not sustainable. "

18. Therefore, offence under the Act is not established merely on 
the fact that the informant is a member of Scheduled Caste 
unless there is an intention to humiliate a member of Scheduled 
Caste or Scheduled Tribe for the reason that the victim belongs 
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to such caste. In the present case, the parties are litigating over 
possession of the land. The allegation of hurling of abuses is 
against a person who claims title over the property. If such 
person happens to be a Scheduled Caste, the offence under 
Section 3(1)(r) of the Act is not made out."

9. Now, I come to the another point whether anticipatory bail can be entertained 
for the offence alleged under the Act 1989. On careful reading of Section 18 of Act 
1989, there is restriction to avail the remedy of section 438 of Cr.P.C. but, in the 
case of Prathvi Raj Chauhan (supra), the principle is emerged that if the 
complaint does not make out a prima facie case for applicability of the provisions 
of Act 1989, bar created by Section 18 and 18-A shall not be applied.

10. Therefore, now the only question is to be seen by this Court as to whether 
the material annexed with the case diary shows any prima facie case under the Act 
1989, to be made against the appellants or not ?

11. For better adjudication of this bail application, it becomes necessary to 
read the provision of the Act 1989 of which allegations have been made against 
the appellants. Same are reproduced herein under :-

"3.    Punishments for offences of Atrocities-

(1) Whoever, not being a member of a Scheduled Caste 
or a Scheduled Tribe,-

(r) intentionally insults or intimidates with 
intent to humiliate a member of a Scheduled 
Caste or a Scheduled Tribe in any place within 
public view,

(s) abuse any member of a Scheduled Caste or 
a Scheduled Tribe by caste name in any place 
within public view.

(2)     Whoever,  not being a member of a Scheduled 
Caste or a Scheduled Tribe, -

(va) commits any offence specified in the 
schedule, against a person or property, knowing 
that such person is a member of a Scheduled 
Caste or a Scheduled Tribe or such property 
belongs to such member, shall be punishable 
with such punishment as specified under the 
Indian Penal Code (45 of 1860) for such 
offences and shall also be liable to fine,"

12. Section 3(1)(r) of the Act, 1989 speaks about the intentionally insults or 
intimidates with an intent to humiliate a member of SC/ST community in any 
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place within public view. Here, the word "Public View" is very important. In the 
case of Swaran Singh & Ors. Vs. State through Standing Counsel & Ors reported 
in (2008) 8 SCC 435, the Hon'ble Apex Court observed the distinction between 
expression "public place" and "public view". Relevant portion of said judgment is 
also quoted herein under :-

28. It has been alleged in the FIR that Vinod Nagar, the 
first informant, was insulted by Appellants 2 and 3 (by 
calling him a "chamar") when he stood near the car 
which was parked at the gate of the premises. In our 
opinion, this was certainly a place within public view, 
since the gate of a house is certainly a place within 
public view. It could have been a different matter had 
the alleged offence been committed inside a building, 
and also was not in the public view. However, if the 
offence is committed outside the building e. g. in a lawn 
outside a house, and the lawn can be seen by someone 
from the road or lane outside the boundary wall, the 
lawn would certainly be a place within the public view. 
Also, even if the remark is made inside a building, but 
some members of the public are there (not merely 
relatives or friends) then also it would be an offence 
since it is in the public view. We must, therefore, not 
confuse the expression "place within public view " with 
the expression "public place ". A place can be a private 
place but yet within the public view. On the other hand, 
a public place would ordinarily mean a place which is 
owned or leased by the Government or the municipality 
(or other local body) or gaon sabha or an instrumentality 
of the State, and not by private persons or private bodies.

(emphasis supplied)

13. Further, Section 3(1)(s) of Act 1989 makes the abuse given to a member of 
SC/ST community on his/her caste, to be punishable. In the case at hand, it has 
been alleged by the complainant that the appellants have abused him saying 
"Chamra". It has been held in Swaran Singh's case that calling a person of SC 
community "Chamar" is offensive under the Act, 1989. However, the Court 
observed that whether there was intent to insult or humiliate by using the word 
"chamar" will of course depend on the context in which it was used.

14. Here in the case, incident alleged to have been occurred at an open farm 
and seen by some persons too. Therefore, prima facie, it can be assumed that the 
incident was happened in public view.
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15. However, the order has been passed by the Hon'ble Apex Court in relation 
to section 3(1)(x) which subsequently has been substituted vide Amendment Act 
1 of 2016 and now it reads as Section 3(1)(r). The said Amendment has also 
brought section 3(1)(s) which made separate interpretation for abusement to any 
person of SC/ST community on their caste. Here, the word 'intentionally' has not 
been used by the law makers as that of Section 3(1)(r) and thus prima facie, it is 
seen that it does not require the intention of person of dominant caste abusing the 
victim on his/her caste, but on reading both the provisions together, the offence of 
Section 3(1)(s) seems similar of section 3(1)(r) as both speaks about the 
distasteful behavior of dominant cast person's towards the member of SC/ST 
community. Hence, this Court is of the opinion that even for the offence 3(1)(s), 
the condition precedent is intention of accused to commit offence against the 
person of SC/ST community and offence is made because the victim belongs to 
such community.

16. As far as offence of Section 3(2)(va) of Act 1989 is concerned, it makes 
punishable any offence of IPC specified in the schedule, against a person of 
SC/ST community or property belongs to them with the punishment as such 
specified under the IPC. In the present case, section 294, 323, 506 and 34 of IPC 
has been leveled against the appellants and out of it offence 323 and 506 are 
specified in the schedule of Section 3(2)(va) of Act 1989 and same are bailable 
under the IPC. Now therefore, the question arises before the Court if the offences 
of IPC which are bailable in nature and allegation thereof is made under Section 
3(2)(va) of Act 1989, then would it also be considered as bailable or not ?

17. The Act does not contain any provision which states whether the offence 
of Section 3(2)(va) of SC/ST is bailable or non-bailable. The offence made under 
Section 3(2)(va) of Act, 1989 is punishable with the same punishment for the 
offence under the Indian Penal Code. Under the IPC, it is specified in the Schedule 
that the punishment prescribed for an offence under any law other than IPC is less 
than 3 years or with fine only, such offence shall be treated as bailable. Here in the 
case, the appellants are facing allegation of Section 323 and 506 of IPC under 
Section 3(2)(va) of Act, 1989 which are not having punishment of more than 3 
years and thus, same are bailable in nature. It is settled proposition of law that if 
the special enactment is silent on the above referred point, then Schedule of IPC 
will be applicable. Section 18 and 18-A of the Act, 1989 restrict the application of 
Section 438 of Cr.P.C. but when the offences are bailable in nature and need to get 
anticipatory bail does not arise then Section 18 and 18-A of Act 1989 would not be 
applicable in the said circumstances. Therefore, this Court is of the opinion that in 
the present case, the offence of Section 3(2)(va) of Act, 1989 be treated as bailable 
in nature and the right to bail of a person who is accused of only bailable offence, 
is absolute and indefeasible as per the Code of Criminal Procedure.
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18. Now I come to the merits of the matter.

19. Here, it is not in dispute that the complainant belongs to SC community. 
Allegations against the present appellants are that on account of their anger 
against the complainant arose from the dispute of non-supplying of soil, on the 
day of incident, the appellants abused and assaulted the complainant by means of 
hosepipe. On perusal of MLC report, it is apparent that the complainant had two 
injuries on his body parts which were simple in nature. Offences of Sections 323 
and 506 of IPC are specified in the Schedule of offence of Section 3(2)(v-a) of 
SC/ST Act, however, the same would be considered as bailable offence as 
discussed above.

20. As far as merits of the case in relation to offences of Sections 3(1)(r) and 
3(1)(s) is concerned, the FIR shows that the incident was alleged to be happened at 
farm where presence of public can easily be assumed, therefore, public view is 
available in the case as the view taken by the Hon'ble Apex Court in the case of 
Swarn Singh (supra). The contention of the FIR clearly indicates that being 
annoyed from the action of complainant of selling the soil to other person, the 
appellants have intentionally insulted him in farm abusing on his caste. Accused 
persons and complainant are living in same village, therefore, it can not be said 
that the appellants were not aware of the caste of complainant, therefore, prima 
facie, the intention of the appellants to humiliate and insult the complainant is 
available in the case. However, the appellants have filed some affidavits of 
witnesses who saw the incident and they have given statement in favour of the 
appellants but at this stage, while considering the anticipatory bail application, 
weightage cannot be given to their affidavits over the physical injuries sustained 
by the complainant and over other investigation of the case. Under which 
circumstances, the affidavits have been filed by the witnesses, cannot be 
determined at this stage. Therefore, bar of Section 18 and 18-A of SC/ST Act 1989 
would be attracted in the case in relation to grant of anticipatory bail under Section 
3(1)(r) and 3(1)(s). The pronouncements relied upon by the appellants have been 
passed under the different facts and circumstances and do not help the appellants 
as the circumstances are prevailing. Therefore, this Court is not inclined to allow 
this anticipatory bail application. Accordingly, the order passed by the Court 
below is hereby affirmed.

21. Since, the offences involved in the case are not punishable with more than 
7 years of imprisonment and Section 41(1) of Cr.P.C. provides that the offences 
for which punishment prescribed is imprisonment for a term upto seven years, the 
accused may be kept in custody only if the condition enumerated in Section 
41(1)(b)(ii) of Cr.P.C. exist. In Arnesh Kumar's case [(2014) 8 SCC 273], the 
Hon'ble Apex Court has held as under:- 
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". ...........the arrest effected by the police 
officer does not satisfy the requirements of 
Section 41 of the Code, Magistrate is duty 
bound not to authorise his further detention 
and release the accused....".

22. In view of the observations laid down in the judgment referred above, I 
deem fit to direct as under :

(i) That, the police may resort to the extreme 
step of arrest only when the same is necessary 
and the appellants fail to cooperate in the 
investigation.

(ii) That, the appellants should first be 
summoned to cooperate in  the investigation. If 
the appellants cooperate in the investigation 
then the occasion of their arrest should not 
arise.

(iii) That, if the appellants-accused are
arrested and want to file application for 
regular bail before trial Court, then they
will be produced before the trial Court without 
any delay subject to prior intimation to the 
complainant. Trial Court is also directed to 
consider their bail application as expeditiously 
as possible, preferably, on the same day after 
giving an opportunity to the complainant to 
oppose.

23. The interim order granted vide order dated 27.01.2021, shall no longer 
applicable.

24. This appeal is disposed of with the aforesaid directions.

25. C.c. as per rules.

Order accordingly
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I.L.R. [2021] M.P. 757
MISCELLANEOUS CRIMINAL CASE 

Before Mr. Justice Subodh Abhyankar
MCRC No. 45017/2020 (Indore) decided on 8 February, 2021

RAMNIWAS	 ...Applicant

Vs.

STATE OF M.P.  …Non-applicant

A. 	 Criminal Procedure Code, 1973 (2 of 1974), Section 439 and 
Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Sections 8, 15 & 
29 – Bail – Entitlement – Held – Applicant arrested solely on basis of 
statement made by co-accused and his own confessional statement, is entitled 
to be released on bail – Bail granted – Application allowed.  (Para 10 & 14)

d- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 439 ,oa Lokid vkS"kf/k 
vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk,¡ 8] 15 o 29 & tekur & gdnkjh 
& vfHkfu/kkZfjr & lgvfHk;qDr }kjk fn;s x;s dFku ,oa mlds Lo;a ds laLohd`fr dFku 
ds ,dek= vk/kkj ij vkosnd dks fxj¶rkj fd;k x;k] tekur ij NksM+s tkus gsrq 
gdnkj gS & tekur iznku dh xbZ & vkosnu eatwjA

B. 	 Narcotic Drugs and Psychotropic Substances Act (61 of 1985), 
Section 67 –  Confessional Statement – Held – Statement made by co-accused 
and confessional statement of accused are not admissible in law and cannot 
be taken into account to convict an accused under NDPS Act. (Para 10)

[k-  Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 67 
& laLohd`fr dFku & vfHkfu/kkZfjr & lgvfHk;qDr }kjk fd;k x;k dFku ,oa vfHk;qDr 
dk laLohd`fr dFku fof/k esa xzkg~; ugha gS rFkk vfHk;qDr dks Lokid vkS"kf/k vkSj 
eu%izHkkoh inkFkZ vf/kfu;e ds varxZr nks"kfl) djus ds fy, fopkj esa ugha fy;s tk 
ldrsA

C. 	 Narcotic Drugs and Psychotropic Substances Act (61 of 1985), 
Section 53 & 67 and Evidence Act (1 of 1872), Section 25 – “Officers” – 
Confessional Statement of Accused – Held – Apex Court concluded that 
“Officers” u/S 53 are “Police Officers” within meaning of Section 25 of 
Evidence Act – Confessional statement made to them would be barred u/S 25 
of Evidence Act – Statement recorded u/S 67 cannot be used as confessional 
statement in the trial under the 1985 Act.  (Para 3 & 4)

x- Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 53 
o 67 ,oa lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 25 & **vf/kdkjhx.k** & vfHk;qDr dk 
laLohd`fr dFku & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd /kkjk 53 ds 
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varxZr **vf/kdkjhx.k*] lk{; vf/kfu;e dh /kkjk 25 ds vFkkZUrxZr **iqfyl 
vf/kdkjhx.k** gS & mUgsa fn;k x;k laLohd`fr dFku] lk{; vf/kfu;e dh /kkjk 25 ds 
varxZr oftZr gksxk & /kkjk 67 ds varxZr vfHkfyf[kr dFku dk mi;ksx laLohd`fr 
dFku ds :i esa 1985 ds vf/kfu;e ds varxZr fopkj.k esa ugha fy;k tk ldrkA

D. 	 Constitution – Article 141 – Binding Precedent – Retrospective/ 
Prospective Applicability – Apex Court conclude the matter on 29.10.2020 
and incident in present case was of 12.05.2017 – Held – Apex Court has only 
interpreted the law which was already existing and hence judgment would be 
binding on all parties and it will be applicable retrospectively.  (Para 11 & 12)

?k- lafo/kku & vuqPNsn 141 & ck/;dkjh iwoZ fu.kZ; & 
Hkwry{kh@Hkfo";y{kh iz;ksT;rk & loksZPp U;k;ky; us ekeys dks 29-10-2020 dks 
fu"df"kZr fd;k vkSj orZeku izdj.k esa ?kVuk 12-05-2017 dh Fkh & vfHkfu/kkZfjr & 
loksZPp U;k;ky; us dsoy fof/k dk fuoZpu fd;k tks fd igys ls fo|eku Fkh vkSj 
blfy, lHkh i{kdkjksa ij fu.kZ; ck/;dkjh gksxk rFkk og Hkwry{kh :i ls iz;ksT; gksxkA 

Cases referred:

(2019) 8 SCC 811, 2020 SCC Online SC 882.

Saransh Jain, for the applicant. 
Manoj Kumar Soni, for the non-applicant /Narcotics Control Bureau, 

Indore. 

O R D E R

SUBODH ABHYANKAR, J.:- They are heard through Video Conferencing. 
Perused the case diary / challan papers.

This is the applicant's third application under Section 439 of Criminal 
Procedure Code, 1973, as he / she is implicated in connection with Crime 
No.01/2017 registered at Police Station Narcotics Control Bureau, Zonal Unit, 
Indore District Indore (MP) for offence punishable under Section 8 read with 
Section 15 and Section 29 of the Narcotic Drugs & Psychotropic Substances Act, 
1985 (herein after referred to as the Act). The applicant is in custody since 
26.09.2018.

2.  Learned counsel for the applicant has submitted that this is the applicant's 
third application, as earlier bail application Miscellaneous Criminal Case 
No.22967/2019 was dismissed as withdrawn vide its order dated 02.07.2019 
whereas Miscellaneous Criminal Case No.48085/2019 was dismissed on merits 
by this Court vide order dated 21.01.2020.

3. Facts in the present case are not disputed that the applicant is facing 
prosecution under Section 8 read with Section 15 and Section 29 of the Act in 
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connection with recovery of 1239.765 kilograms of poppy straw from the co-
accused Subhash s/o Rajaram Gurjar, who in his statement recorded under 
Section 67 of the Act, has stated that it was the present applicant who had loaded 
the aforesaid contraband in the vehicle. Earlier bail application of the applicant 
Miscellaneous Criminal Case No.48085/2019 was dismissed by this Court while 
observing that whether the statement recorded under Section 67 of the Act can be 
treated as confessional statement or not, is pending consideration before the 
Larger Bench of the Supreme Court; and has further proceeded to hold that 
"confessional statement is admissible", while relying upon the decision rendered 
in the case of Mohammed Farin v. State Represented by the Intelligence Officer 
reported as (2019) 8 SCC 811, has dismissed the bail application.

4. Mr. Saransh Jain, counsel for the applicant has submitted that subsequently 
the Larger Bench of the Supreme Court in the case of Toofan Singh v. State of 
Tamil Nadu reported as 2020 SCC Online SC 882 has clearly held that the 
'Officers' under Section 53 of the Act are "Police Officer" within the meaning of 
Section 25 of the Evidence Act; and the confessional statement made to them 
would be barred under Section 25 of the Evidence Act and cannot be looked upon; 
and consequently it is also held that the statement recorded under Section 67 of the 
Act cannot be used as confessional statement in the trial of an offence under the 
Act.

5. Relying upon the aforesaid latest dictum of the Supreme Court, counsel 
has contended that the applicant is entitled to be released on bail, as he has been 
roped-in in the matter, only on the basis of his statement and the statement of co-
accused regarding his involvement.

6. Counsel has submitted that except the confessional statement of the co-
accused and the present applicant, there is nothing on record even to remotely 
connect him with the aforesaid offence; and his plea of being falsely implicated is 
also corroborated by his medical document, whereby he was hospitalized during 
the period when the incident took place. It is further submitted that there are no 
criminal antecedents of the applicant. Thus, it is submitted that the applicant be 
released on bail.

7. Mr. Manoj Soni, ld. Counsel for the respondent / State, on the other hand, 
has opposed the prayer; and it is submitted that no case for interference is made 
out. Although, Mr. Soni has fairly submitted that in the case of Toofan Singh v. 
State of Tamil Nadu (Supra), Larger Bench of the Supreme Court has held that 
statement recorded under Section 67 of the Act is not admissible in evidence, 
however, his contention is that the aforesaid decision would be applicable 
prospectively and hence, would not be applicable in the present facts and 

th
circumstances of the case where the incident has taken place on 12  May, 2017. It 
is however not denied that there are no criminal antecedents of the applicant.
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8. I have heard learned counsel for the parties and perused the record.

9. The Supreme Court, in the case of Toofan Singh (supra) delivered by 
Justice R.F. Nariman has concluded the reference in the following terms:-

"158. We answer the reference by stating:

(i) That the officers who are invested with powers under section 53
of the NDPS Act are "police officers" within the meaning of
section 25 of the Evidence Act, as a result of which any confessional 
statement made to them would be barred under the provisions of 
section 25 of the Evidence Act, and cannot be taken into account in 
order to convict an accused under the NDPS Act.

(ii) That a statement recorded under section 67 of the NDPS Act cannot 
be used as a confessional statement in the trial of an offence under 
the NDPS Act."

10. A perusal of the same clearly reveals that the statement made by the co-
accused as also the confessional statement of an accused are not admissible in law 
and cannot be taken into account to convict an accused under the NDPS Act. In 
view of the same, this court has no hesitation to hold that the applicant, who is 
arrested solely on the basis of the statement made by the co-accused and his own 
confessional statement, is entitled to be released on bail.

11. So far as the contention of Shri Manoj Soni, that the aforesaid decision 
would be applicable prospectively is concerned, it has no legs to stand as in the 
said case of Toofan Singh (supra), the Supreme Court has only interpreted the law 
which was already existing and hence the judgment would be binding on all the 

th
parties concerned notwithstanding that the incident has taken place on 12  May, 
2017 i.e., prior to the date of the said decision which is 29.10.2020.

12. Thus, it is held that the decision rendered by the Supreme Court in the 
case of Toofan Singh v. State of Tamil Nadu (Supra) would be applicable 
retrospectively.

13. Having considered the rival submissions, perusal of the case diary, this 
Court finds it expedient to allow the bail application.

14. Accordingly, without commenting on the merits of the case, the 
application filed by the applicant is allowed. The applicant is directed to be 
released on bail upon furnishing a personal bond in the sum of Rs.1,00,000/- 
(Rupees One Lakh) with one solvent surety of the like amount to the satisfaction 
of the trial Court for his / her regular appearance before the trial Court during trial, 
with a condition that he / she shall remain present before the court concerned 
during trial and shall also abide by the conditions enumerated under Section 437 
(3) Criminal Procedure Code, 1973.
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This order shall be effective till the end of the trial, however, in case of bail 
jump, it shall become ineffective.

Certified copy as per rules.

Application allowed

 I.L.R. [2021] M.P. 761
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Rajeev Kumar Shrivastava

MCRC No. 4055/2021 (Gwalior) decided on 15 March, 2021

MAKHAN PRAJAPATI …Applicant

Vs.

STATE OF M.P. …Non-applicant

Mines and Minerals (Development and Regulation) Act (67 of 1957), 
Section 4(1) & 21(1), Penal Code (45 of 1860), Section 379 and Criminal 
Procedure Code, 1973 (2 of 1974), Section 451 & 457 – Release of Seized 
Vehicle – Held – Unless owner of vehicle permits, no driver can transport 
sand by owner's vehicle – Petitioner (registered owner of vehicle) deposited 
penalty which prima facie reflects his consent rather non-rebuttal by him 
shows implied consent – Mere submission of royalty cannot absolve 
petitioner from his liability – Courts below rightly rejected application filed 
u/S 451 & 457 Cr.P.C. – Application dismissed. (Paras 8 to 10)

[kku vkSj [kfut ¼fodkl vkSj fofu;eu½ vf/kfu;e ¼1957 dk 67½] /kkjk 4¼1½ o 
21¼1½] n.M lafgrk ¼1860 dk 45½] /kkjk 379 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] 
/kkjk 451 o 457 & tCr'kqnk okgu dh fueqZfDr & vfHkfu/kkZfjr & tc rd okgu dk 
Lokeh vuqefr u nsa dksbZ okgu pkyd] Lokeh ds okgu ls jsr dk ifjogu ugha dj ldrk 
& ;kph ¼okgu dk iathd`r Lokeh½ us 'kkfLr tek dh] tks izFke n`"V~;k mldh lEefr 
izfrfcafcr djrk gS cfYd mlds }kjk [kaMu u fd;k tkuk foof{kr lEefr n'kkZrk gS & 
ek= jkW;YVh izLrqr djuk] ;kph dks mlds nkf;Ro ls eqDr ugha djrk & fupys 
U;k;ky;ksa us /kkjk 451 o 457 na-iz-la- ds varxZr izLrqr vkosnu dks mfpr :i ls 
ukeatwj fd;k & vkosnu [kkfjtA 

Case referred:

2019 (3) CCSC 1216.

Tapendra Sharma, for the applicant. 
Nitin Goyal, P.L. for the non-applicant/State. 
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O R D E R

RAJEEV KUMAR SHRIVASTAVA, J. :- This petition is preferred under 
Section 482 of CrPC arising out of the order dated 28.11.2020 passed by Second 
Additional Sessions Judge, Karera, District Shivpuri in Criminal Revision No. 
73/2020, confirming the order dated 9.9.2020 passed by Judicial Magistrate First 
Class (JMFC), Karea District Shivpuri in Case No.MJCR/63/2020, whereby the 
application filed by the petitioner under Section 457 of CrPC for releasing the 
vehicle, has been rejected.

2. The facts, in nutshell, are that one case was registered against the present 
petitioner under Section 379 of IPC and Sections 4(1) and 21(1) of Mines and 
Minerals Act and vehicle bearing registration No. MP33-HA-3600 has been 
seized. The revision preferred against the order dated 28.11.2020 passed by JMFC 
Karera District Shivpuri has been rejected by order dated 9.9.2020 in Criminal 
Revision No. 73/2020.

3. Learned counsel for the petitioner has contended that no prima facie case 
is made out. The petitioner is a registered owner of the vehicle in question and 
having all the relevant documents of the seized vehicle including permit of mining 
issued by the Director of Geology and Mining, Uttar Pradesh for inter-state transit 
pass valid till 5.9.2020. Long custody of the vehicle would destroy the vehicle 
entirely and seized vehicle is the only livelihood of petitioner's family. It is also 
submitted that the petitioner has already deposited penalty amount of Rs.50000/- 
on 28.9.2020, despite the seized vehicle has not been released by the Courts 
below. Hence, prays that the impugned order be set aside and seized vehicle be 
released in favour of the petitioner.

4. Per Contra, learned State counsel has submitted that no case is made out 
for releasing the vehicle in question and prays for dismissal of the petition.

5. Heard learned counsel for the rival parties and perused the available 
record.

6. On perusal of available record, it is apparent that the petitioner has prayed 
for releasing the seized vehicle by contending that he is the registered owner and 
the vehicle in question is insured and was having permit of mining and penalty 
imposed to the tune of Rs.50000/- has already been deposited by him on 
28.9.2020. As per prosecution case, on 4.9.2020 the sand was transported by the 
seized vehicle. On being stopped the vehicle, driver of the vehicle fled away 
leaving the vehicle on spot. On account of that, an offence has been registered 
under Section 379 of IPC and Sections 4(1) and 21(1) of Mines and Minerals Act.

7. In Madhya Pradesh State vs. Udai Singh, reported in 2019 (3) CCSC 
1216, the Hon'ble Apex Court has observed as under :-
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"Protection of forests against depredation is a constitutionally 
mandated goal exemplified by Article 48A of the Directive 
Principles and the Fundamental Duty of every citizen 
incorporated in Article 51 A(g). By isolating the 
confiscation of forest produce and the instruments utilised 
for the commission of an offence from criminal trials, the 
legislature intended to ensure that confiscation is an 
effective deterrent. The absence of effective deterrence was 
considered by the Legislature to be a deficiency in the legal 
regime. The state amendment has sought to overcome that 
deficiency by imposing stringent deterrents against 
activities which threaten the pristine existence of forests in 
Madhya Pradesh. As an effective tool for protecting and 
preserving environment, these provisions must receive a 
purposive interpretation."

8. It is submitted by learned counsel for the petitioner that royalty has been 
deposited but merely submission of royalty cannot absolve the petitioner from his 
liability. It is the common feature that unless it is permitted by the owner of the 
vehicle, no driver can transport the sand by the owner's vehicle. Thereafter, 
petitioner deposited Rs.50000/- as penalty which prima facie reflects consent of 
the owner of the vehicle, rather non-rebuttal by the owner shows implied consent 
of the owner.

9. Considering the allegations, increasing threat and illegal transportation of 
sand in the locality coupled with the fact that the offence alleged affects echo 
system, moreover it is harmful to all the living creatures, this Court is of the view 
that the Courts below did not commit any mistake in rejecting the application filed 
under Sections 451 and 457 of CrPC.

10. Accordingly, the dated 28.11.2020 passed in Criminal Revision 
No.73/2020 by Second ASJ, Karera, District Shivpuri as well as the order dated 
09/09/2020 passed in MJCR/63/2020 by JMFC, Karera, District Shivpuri are 
hereby affirmed.

The petition fails and is accordingly rejected.

Application dismissed
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I.L.R. [2021] M.P. 764 (DB)
MISCELLANEOUS CRIMINAL CASE 

Before Mr. Justice Atul Sreedharan & Mr. Justice J.P. Gupta 
MCRC No. 3013/2019 (Jabalpur) decided on 17 March, 2021

BHUPENDRA SINGH ...Applicant

Vs.

STATE OF M.P. …Non-applicant                         

A. 	 Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) & 
173(3) and Prevention of Corruption Act (49 of 1988), Sections 13(1)(e), 13(2) 
& 19 – Police Closure Report – Sanction for Prosecution – Jurisdiction of 
Magistrate – Held – If investigation agency files closure report, Magistrate or 
Special Judge has jurisdiction to accept it or reject it and if material is not 
sufficient and further investigation is desirable, investigation agency can be 
directed to make further investigation or complainant may be directed to 
produce material in support of complaint – If magistrate/Special Judge is of 
opinion that cognizance can be taken but if there is need of sanction order for 
prosecution then cognizance cannot be taken and matter would be left on 
investigation agency for getting sanction for prosecution – Special Judge has 
not committed any jurisdictional error.  (Paras 7 to 10)

d- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 156¼3½ o 173¼3½ ,oa 
Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk,¡ 13¼1½¼e½] 13¼2½ o 19 & iqfyl 
[kkRek izfrosnu & vfHk;kstu gsrq eatwjh & eftLVsªV dh vf/kdkfjrk & vfHkfu/kkZfjr & 
;fn vUos"k.k ,tsalh [kkRek izfrosnu izLrqr djrh gS] eftLVsªV ;k fo'ks"k U;k;k/kh'k ds 
ikl mls Lohdkj djus vFkok ukeatwj djus dh vf/kdkfjrk gS vkSj ;fn lkexzh i;kZIr 
ugha gS rFkk vkxs vUos"k.k okafNr gS] vUos"k.k ,tsalh dks vkxs vUos"k.k djus ds fy, 
funsf'kr fd;k tk ldrk gS ;k ifjoknh dks ifjokn ds leFkZu esa lkexzh izLrqr djus ds 
fy, funsf'kr fd;k tk ldrk gS & ;fn eftLVsªV@fo'ks"k U;k;k/kh'k dh ;g jk; gS fd 
laKku fy;k tk ldrk gS fdarq ;fn vfHk;kstu gsrq eatwjh vkns'k dh vko';drk gS rc 
laKku ugha fy;k tk ldrk rFkk ekeys dks vfHk;kstu gsrq eatwjh izkIr djus ds fy, 
vUos"k.k ,tsalh ij NksM+k tk,xk & fo'ks"k U;k;k/kh'k us dksbZ vf/kdkfjrk dh =qfV ugha 
dkfjr dh gSA

B. 	 Criminal Practice – Police Closure Report – Further Investigation 
– Held – If Special Judge was not satisfied with finding of investigating 
agency, he should have directed for further investigation instead of giving 
direction to place material before sanctioning authority for granting 
sanction.  (Para 14 & 15)
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[k-  nkf.Md i)fr & iqfyl [kkRek izfrosnu & vkxs vkSj vUos"k.k & 
vfHkfu/kkZfjr & ;fn fo'ks"k U;k;k/kh'k vUos"k.k ,tsalh ds fu"d"kZ ls larq"V ugha Fkk mls 
eatwjh iznku fd;s tkus gsrq eatwjh izkf/kdkjh ds le{k lkexzh j[kus ds fy, funs'k nsus 
dh ctk, vkxs vkSj vUos"k.k gsrq funsf'kr djuk pkfg, FkkA

C. 	  Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) & 
173 (3) – Police Closure Report – Jurisdiction of Magistrate – Held – Order 
rejecting the closure report must be a speaking order and should contain and 
indicate shortcoming of investigation including suggestions and guidelines 
with regard to further investigation – Merely saying that prima facie there is 
suspicion of commission of offence is not sufficient to reject the closure report 
– Impugned order set aside – Matter sent back to Special Judge to pass a 
speaking order – Application disposed. (Paras 16, 19 & 20)

x-  n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 156¼3½ o 173¼3½ & 
iqfyl [kkRek izfrosnu & eftLVsªV dh vf/kdkfjrk & vfHkfu/kkZfjr & [kkRek izfrosnu 
ukeatwj djus dk vkns'k ,d ldkj.k vkns'k gksuk pkfg, vkSj mlesa vUos"k.k dh dfe;ka 
varfoZ"V ,oa minf'kZr gksuh pkfg,] ftlesa vkxs vkSj vUos"k.k ds laca/k esa lq>koksa ,oa 
fn'kkfuns'kksa dk lekos'k gksuk pkfg, & ek= ;g dguk fd izFke n`"V~;k vijk/k dkfjr 
gksus dk lansg gS] [kkRek izfrosnu ukeatwj djus ds fy, i;kZIr ugha gS & vk{ksfir vkns'k 
vikLr & fo'ks"k U;k;k/kh'k dks ldkj.k vkns'k ikfjr djus ds fy, ekeyk okil Hkstk 
x;k & vkosnu fujkd`rA 

Cases referred:

(2014) 13 SCC 707, (2010) 4 SCC 785, (2009) 9 SCC 219.

Anil Khare with Priyank Agrawal, for the applicant. 
Satyam Agrawal, for the non-applicant/Lokayukta.

O R D E R

The Order of the Court was passed by :
J.P. GUPTA, J. :- This petition under section 482 of the Cr.P.C has been preferred 
for quashment of the order dated 23/12/2017 passed by the Special Judge under 
Prevention of Corruption Act, Jabalpur whereby reports in terms of closure report 
filed by the respondent in connection with Crime No.96/2011 under sections 
13(1)(e), 13(2) of the Prevention of Corruption Act, 1988 (hereinafter refer as PC 
Act) was rejected and the respondent was directed to submit the material before 
the sanctioning authority to grant sanction for prosecution of the applicant.

2. In brief, the facts of the case are that on the basis of secret enquiry, it was 
found that during the check period from 04/04/1988 to 29/08/2011, the applicant 
who was working as Assistant Engineer, Municipal Corporation, Jabalpur 
amassed assets disproportionate to his known source of income. Therefore on 
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Sr.No. Source of Income Amount

1. Salary prior to check period Rs.82,800/-

2. Income derived from Salary during check 
period

Rs.34,32,652/-

3. Income through GPF Rs.50,000/-

4. Interest received from Bank Rs.4,99,674/-

5. Bank Loan Rs.70,57,844/-

6. Income derived from LIC  Rs.4,78,866/-

7. Income from investment made in post Office 
Recurrent deposit

Rs.2,35,240/-

8. Income from renting properties  Nil  

9. Income from Bonds and shares Rs.82,680/-

10. Income derived from Agriculture activities Rs.22,19,966/-

11. Income from sale of vehicle Rs.80,000/-

12. Income from petitioner's wife while being a 
proprietor of Century Engineering

Rs.1,98,450/-

13. Income of petitioner's wife through her 
business of petrol pump, tanker etc.

Rs.1,66,83,433/-

TOTAL  Rs.3,11,01,605/-

30/08/2011 the FIR of Crime No.96/2011 under sections 13(1)(e), 13(2) of the PC 
Act was registered and investigation was conducted and the respondent raided 6 
places relating to the applicant on the basis of 6 search warrants issued by the 
competent court and the applicant submitted his representations along with 
relevant documents to demonstrate that his assets are in accordance to his known 
sources of income. After investigation, the respondent/investigating agency came 
to the conclusion that the applicant has not possessed disproportionate property in 
comparison to his income from known sources. The respondent/investigating 
agency arrived at the conclusion that the income, assets and expenditure of the 
applicant was as under during the check period:-

INCOME OF THE PETITIONER AS PER INVESTIGATING AGENCY 
i.e. RESPONDENT
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EXPENDITURE OF THE PETITIONER AS PER THE INVESTIGATION 
AGENCY i.e. RESPONDENT

767I.L.R.[2021]M.P.

Sr.no Expenditure  Amount

1. Expenditure prior to check period Rs.55,200/-

2. Household expenditure Rs.13,73,060/-

3. Expenditure on payment of GPF Rs.50,000/-

4.  Amount in bank accounts Rs.26,32,506/-

5. Expenditure on payment of bank loan Rs.3,85,000/-

6.
 

Expenditure on premium paid in respect of 
LIC policies

Rs.6,11,398/-

7.
 

Expenditure on payment in respect to 
recurring deposits

Rs.1,87,600/-

8. Expenditure on bonds and shares Rs.38,500/-

9.
 

Expenditure made on purchase of 
immovable assets

Rs.22,98,727/-

10.  Expenditure on agriculture Rs.11,09,983/-

11. Expenditure on purchase of vehicle Rs.4,32,750/-

12. Inventory Rs.7,83,500/-

13. Cash Rs.1330/-

14.  Expenditure on payment of TV loan by 

petitioner's wife

Rs.51,600/-

15.
 

Expenditure of petitioner's wife in respect to 
her business of petrol pump tanker etc.

Rs.1,70,58,196/-

16.
 

Expenditure on education of petitioner's son Rs.1,90,500/-

Total  Rs.2,72,59,850/-

3. Based on the said conclusion of the investigation, after duly considering 
the explanation given by the applicant, the respondent filed closure report as no 
case made out against the applicant and the same was submitted before the Special 
Judge, and learned Special Judge by the impugned order dated 23/12/2017 
rejected the prayer with regard to acceptance of the closure report.

4. Learned Special Judge passed the order in the following terms:-

vkj{kh dsUnz fo-iq-LFkk- Hkksiky ds LFkkuh; dk;kZy;] tcyiqj ds }kjk izLrqr fd;s x;s 
vafre izfrosnu ¼[kkRek½ Øekad 13@16 fnukafdr 10-03-2016 dk ifj’khyu fd;k x;kA
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ekeys dh izFke lwpuk fjiksVZ fnukad 30-08-2011 ls ;g izdV gksrk gS fd rRdkyhu 
fujh{kd jkto/kZu ekgs’ojh dks dk;kZy; ls izkIr f’kdk;r ij funsZ’kkuqlkj xksiuh; tkap dh x;h 
ftlds vk/kkj ij ;g ik;k x;k Fkk fd vfHk;qDr us viuh 'kkldh; inLFkkiuk ¼fnukad 04-04-
1988 ls 29-08-2011½ vof/k esa izFke n`"V;k vuqikrghu lEifRr;ka vftZr dh x;h gSaA ftl ij 
vfHk;qDr ds fo:) Hkz"Vkpkj fuokj.k vf/kfu;e] 1988 dh /kkjk 13 ¼1½ ¼M½ lgifBr /kkjk 13¼2½ ds 
vUrxZr n.Muh; vijk/k dk vUos"k.k djus ds fy, vijk/k Øekad 96@11 fnukafdr 30-08-2011 
iathc) fd;k x;k gSA

mDr vijk/k Øekad ds laca/k esa bl U;k;ky; esa la/kkfjr iath lu~ 2011 ls ;g izdV 
gksrk gS fd rRdkyhu iqfyl v/kh{kd ] fo-iq-LFkk- tcyiqj ds }kjk vius vkosnu Øekad 1835@iq-
v-@fo-iq-Lfkk-@2011 tcyiqj fnukad 27-08-2011 ds fuca/kuksa esa vfHk;qDr ,oa mlds ̂ ^dqVqEc ds 
lnL;ksa ls lEcfU/kr** 06 fofHkUu LFkkuksa ij ryk’kh ds fy, okjaV iznku djus dh izkFkZuk dh x;h 
FkhA ftl ij esjs iwoZ ihBklhu vf/kdkjh ¼Jh iz|qEu flag½ ds }kjk RkRdkyhu fujh{kd fo-iq- LFkk 
tcyiqj Jh jkto/kZu ekgs’ojh dks vf/kÑr djrs gq, 06 ux ryk’kh okajV fnukad 07-09-2011 
tkjh fd;k FkkA mDr ryk’kh okjaV dk fuokZg izfrosnu Øekad 1908@iq-v-@fo-iq-LFkk-@2011 
tcyiqj fnukafdr 07-09-2011 izLrqr fd;k x;k gS ftlesa vfHk;qDr ,oa mlds ÞdqVqEc ds lnL;ksaÞ 
}kjk rRle; :i;s 1]43]81]050 ds ewY; dh py ,oa vpy lEifRr /kkfjr gksuk ik;k x;k FkkA

vafre izfrosnu ¼[kkRek½ Øekad 13@16 fnukafdr 10-03-2016 dh df.Mdk&8 ls ;g 
izdV gksrk gS fd ekeys esa nks vUos"k.kdrkZ uker% Jh jkto/kZu ekgs’ojh ,oa Jh izHkkr 'kqDyk] jgs 
gSaA f}rh; vUos"k.kdrkZ izHkkr 'kqDyk us vafre izfrosnu ¼pkyku½ esa ̂ ^?kVuk dk laf{kIr fooj.k** ds 
varxZr vfHk;qDr dh iRuh Jherh Lusgyrk flag dh fuEufyf[kr vtZu dks vfHk;qDr dh vk; 
lfEefyr fd;k gSA&

1-  cSad vkWQ cM+kSnk] 'kk[kk jhok ¼e-iz-½ ds [kkrk Øekad 25610400000163 dh lhek :i;s 
60]00]000 esa ls :i;s 31]41]162-

2-  futh foRr daiuh ;Fkk& VkVk Qk;usal daiuh fyfeVsM ls fofHkUu frfFk;ksa esa yh xbZ _.k 
jkf’k :- 27]00]000-

3-  ,y-vkbZ-lh- gkmflax QkbZusUl ls Hkou ds fy;s yh xbZ _.k jkf’k :- 8]50]000- 

nwljh vksj vfHk;qDr dh iRuh Lusgyrk flag ds }kjk lu~ 1994 ls lu~ 1998 rd thou 
chek fuxe ds vfHkdrkZ dh :Ik esa vftZr dh x;h deh’ku jkf’k :- 33]666 dks vfHk;qDr dh iRuh 
Lusgyrk flag dh vk; ds :Ik esa ekU; dj fy;k gSA 

f}rh; vUos"k.kdrkZ us vfHk;qDr dh iRuh ds fofHkUu O;olk;ksa& isVªksy iai] VSadj] cqfVd 
¼flykbZ] d<+kbZ] cqukbZ½] ckjkr ?kj lapkyu vkfn dks of.kZr fd;k gSA mDr leLr O;olk; fnukad 
04-04-1998 ls 29-08-2011 ds chp fd;k tkuk rkRif;Zr gSA

f}rh; vUos"k.kdrkZ us Jherh Lusgyrk flag ds mDRk O;olk; esa fofuos’k dh tkus okyh 
iwath ds lzksr ds lEcU/k esa dksbZ larks"ktud lkexzh ,df=r ugha fd;k gS vkSj mDr O;olk; ls 
izkIr vk; ¼:- 1]98]450$ :- 1]66]83]433 $ :- 10]44]000=:-1]79]25]883½ dks vfHk;qDr dh 
vk; esa lekos’k fd;k gSA tcfd e/;izns’k flfoy lsok ¼vkpj.k½ fu;e 1965 ds fu;e 16 ¼3½ ;g 
micaf/kr djrh gS fd ;fn dksbZ 'kkldh; lsod ds dqVqEc dk dksbZ lnL; fdlh djksckj ;k 
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O;kikj esa yxk gqvk gS ;k mlds dqVqEc dk dksbZ lnL; chek daiuh ;k deh’ku ,tsalh dk LokfeRo 
j[krk gS ;k mldk izca/k djrk gS] rks og 'kklu dks fjiksVZ nsxkA izLrqr izdj.k esa ;g fdafpr 
nf’kZr ugha gksrk fd vfHk;qDr us viuh iRuh Lusgyrk flag ds mDr O;olk; ;Fkk isVªksy iai] rsy 
Vsadj] edku dz;] cqVhd] ckjkr ?kj lapkyu dh ;Fkk visf{kr fjiksVZ 'kklu dks fn;s tkus ds laca/k 
esa dksbZ lk{; ,oa lkexzh izdj.k ds vfHkys[k ij ugha gSA

vfHk;qDr us viuh iRuh Jherh Lusgyrk flag ds chek vfHkdrkZ ¼lu~ 1994 lu~ 1998½ 
rd dh fjiksVZ 'kklu dks iznku ugha fd;k vkSj tc vfHk;qDr dh iRuh dks deh’ku jkf’k iznku dh 
x;h rc vfHk;qDr ds }kjk fnukad 29-12-1997 dks vk;qDr] uxj ikfydk fuxe] jhok dks lwfpr 
izsf"kr dj nh x;hA mDr lwpuk deh’ku izkIr djus dh lwpuk jgh gSA vkSj O;olk; izkjaHk djus 
dh lwpuk ugha ekuh tk ldrhA

f}rh; vUos"k.kdrkZ us vafre izfrosnu ¼[kkRek½ esa vfHk;qDr dh Ñf"k vk; ds laca/k esa tks 
fooj.k izLrqr fd;k gS] mlls ;g nf’kZr gksrk gS fd vfHk;qDRk ds firk ,oa ekrk us vius va’k dh 
Ñf"k Hkwfe dks vfHk;qDr ds nks lxs HkkbZ;ksa dh lgefr ls vfHk;qDr dks Ñf"k djus ds fy, 
le;&le; ij iznku dj fn;k FkkA izdj.k ds vfHkys[k ij ;g nf’kZr djus ds fy, dksbZ lk{; 
ugha gS fd vfHk;qDr ds nks vU; HkkbZ;ksa dh vk; dk lzksr vkSj muds }kjk /kkfjr vU; laifRr;ka rd 
le; fdruh jgh gSA blfy, mDRk rF; xaHkhj :Ik ls lansgkRed gSA vkSj vUos"k.kdrkZ ds }kjk 
izdV dh x;h Ñf"k vk; :- 44]39]932 izFke n`"V;ka vLohdkj fd;s tkus ;ksX; gSA 

f}rh; vUos"k.kdrkZ ds }kjk vafre izfrosnu ¼[kkRek½ Øekad&13@16 fnukafdr 10-03-
2016 esa vfHk;qDr ,oa mldh iRuh Jherh Lusgyrk flag ds }kjk fy;s _.kksa vkSj fd;s x;s 
fofu/kkuksa ds lEcU/k esa e/;izns’k flfoy lsok ¼vkpj.k½ fu;e] 1965 ds fu;e 17 ¼4½ ¼2½ esa 
vUrfoZ"V mica/kksa ds vuqlkj 'kklu dks fjiksVZ djuk vkSj mlds vkns’kksa ds vuqlkj dk;Z djus ds 
lEcU/k esa Hkh dksbZ lk{; ,oa lkexzh ,df=r ugha fd;k gSA

vafre izfrosnu ¼[kkRek½ Øekad& 13@16 fnukafdr 10-03-2016 ls ;g Hkh izdV ugha 
gksrk fd vfHk;qDr ,oa mldh iRuh Lusgyrk ds }kjk vftZr dh x;h fofHkUu LFkkoj LkEifRr;ksa ds 
laca/k esa vfHk;qDr ds }kjk e/;izns’k flfoy lsok vkpj.k fu;e] 1965 ds fu;e 19 ¼2½ ds fuca/kuksa 
esa fofgr izkf/kdkjh dh iwoZ tkudkjh ls mDr LFkkoj lEifRr;ksa vftZr dh x;h FkhaA 

f}rh; vUos"k.kdrkZ us ;g Hkh izfrosfnr fd;k gS fd vfHk;qDr ds vius vH;kosnu esa Lo;a 
ds fookg] iq= ,oa iq=h ds tUefnu ,oa vU; voljksa ij fofHkUUk migkj vfHkizkIr fd;s gSaA mDRk 
migkjksa ds lEcU/k esa e/;izns’k flfoy lsok vkpj.k] fu;e 1965 ds fu;e& 14¼2½ ds ikyu esa 
lEcU/k esa Hkh dksbZ lk{; ,oa lkexzh izLrqr ugha fd;k gSA

vfHk;qDr ds fookg volj ij izkIr oLrq;sa e/;izns’k flfoy lsok vkpj.k fu;e] 1965 ds 
fu;e 14&, vkSj e/;izns’k ngst izfr"ks/k fu;e] 2004 ds vUrxZr fookg esa izkIr oLrqvksa dh lwph 
vkSj ,slh lwph esa lekfo"V lEifRr;ksa dks vfHk;qDr ds lsok vfHkys[k esa izfo"V fd, tkus dk Hkh 
dksbZ izdVhdj.k ugha gSA 

vfHk;qDr ds }kjk Check Period (Dated 04-04-1988 to 29-08-2011) esa ;Fkk izfrosfnr 
vk; :- 3]11]01]605 esa mDRk leLr lEifRr;ka ,oa mlls vftZr vk; dks lekfo"V fd;k x;k gSA 
tcfd mDRk vof/k esa vfHk;qDr dks ek= :- 34]32]652 osru ds :Ik esa izkIr gq, Fks vkSj ;fn psd 
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ihfj;M ds iwoZ vk; :- 82]800 tksM+k tk, rc vfHk;qDr dh vk; izFke n`"V;k ek= :- 35]15]452 
nf’kZr gksrk gSA 

mDr lax.kuk ,oa vk; Lkzksr dh oS/krk dks n`f"Vxr j[krs gq, izFke n`"V~;k ;g nf’kZr gksrk 
gS fd vfHk;qDr ds }kjk Check Period (Dated 04-04-1988 to 29-08-2011) esa vuqikrghu jgh gSA 
bl izdkj] vfHk;qDr ds fo:) Hkz"Vkpkj fuokj.k vf/kfu;e] 1988 dh /kkjk 13 ¼1½ ¼M½ lgifBRk 
/kkjk 13¼2½ ds vUrxZr n.Muh; vijk/k dkfjr fd;k tkuk izFke n`"V;k xfBr gksrk gS fd 
blfy,] vafre izfrosnu ¼[kkRek½ Øekad 13@16 fnukafdr 10-03-2016 vLohdkj fd, tkus ;ksX; 
gS] blfy, vLohdkj fd;k tkrk gSA

ifj.kker% vkj{kh dsUnz&fo-iq-LFkk- Hkksiky ds LFkkuh; dk;kZy;] tcyiqj ¼e-iz-½ ds }kjk 
izLrqr vafre izfrosnu ¼[kkRek½ Øekad 13@16 fnukafdr 10-03-2016 ewyr% bl vkns’k dh lR; 
izfrfyfi ds lkFk okil fd;k tk, fd] ekeys ds leLr vfHkys[k l{ke izkf/kdkjh ds le{k 
vfHk;sktu LohÑfr ds fopkj gsrq rRdky izLrqr fd;k tk,A

ekuuh; loksZPp U;k;ky; ds U;k; n`"Vkar Mk- lqcze.;e LOkkeh fo:) Mk- eueksgu 
flag ,oa vU; , vkbZ vkj 2012 ,l lh 1185 esa  izfrikfnr fof/kd fl)kar ds vkyksd esa ;g 
funsZf’kr fd;k tkrk gS fd vfHk;kstu LohÑfr ds lEcU/k esa l{ke izkf/kdkjh }kjk fd;s x;s 
fofu’p; dks rhu ekg ds vanj bl U;k;ky; dks lwfpr djsaA

vkns’k dh lR;izfr ds lkFk vkj{kh dsUnz&Hkksiky ds [kkRek Øekad 13@16 fnukafdr 10-
03-2016 izLrqr fd;s x;s vfHkys[k ds lkFk LFkkuh; dk;kZy;] fo-iq-LFkk tcyiqj dks vfxze 
dk;Zokgh gsrq okil fd;k tk,A izkfIr vfHkLohÑfr i`"Bkafdr ,oa gLrk{kfjr dh tk;sA

;g izdj.k ifj.kke ntZ dj le;kof/k esa vfHkys[kkxkj Hkstk tkosaA

  ¼v{k; dqekj f}osnh½
   fo'ks"k U;k;k/kh’k
   ¼yksdk;qDr½
   tcyiqj ¼e0iz0½

5.  The aforesaid impugned order has been assailed by the applicant on the 
following grounds:-

(i) That the order impugned dated 23.12.2017 is totally a non-
speaking order, without application to mind and without going 
into the nitty gritties of the report submitted by the Respondent 
agency.

  (ii) The report submitted by the Respondent dealt with every aspect 
of the allegations levelled against the accused persons, 
however, the learned special Judge proceeded to reject the 
closure on flimsy ground without noticing the fact that the 
Respondent had duly assigned reasons why the allegations 
against the accused persons is not made out.
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(iii) The petitioner submits that the main reason assigned by the 
learned Single Judge while refusing to accept the closure report 
is that the petitioner did not comply with the Conduct Rules 
1965, in as much as no intimation was given by him to his 
department with regard to the business of his wife. While he had 
duly informed his department in terms of Rule 16(3) informing 
that petitioner's wife is running a business and the intimations 
are part of the record.

(iv) The reasoning assigned by the learned Special Judge that the 
sum of Rs.44,39,932/- cannot be taken into consideration as 
income derived from agriculture is also incorrect. The Learned 
Special Judge goes on to state that since there is no evidence as 
to what is the income of two brothers of the petitioner and how 
much assets do they possess. The said reasoning is totally 
unwarranted as the investigating agency after properly 
examining the said fact came to the conclusion that the income 
generated by the petitioner under the head of agricultural 
income is correct and genuine and that his parents duly gave him 
the piece of land.

 (v) The learned Court below is vested with a discretion to either 
refuse or accept the closure report or direct the investigating 
officer to further investigate, however, the discretion vested 
should also be exercised judiciously and cannot be unregulated 
or unbridled. In the present case, the learned Special Judge if 
was of the opinion that there is no evidence about the 
agricultural income of the petitioner, he could have proceeded 
to direct for further investigation, however the learned special 
Judge without assigning any cogent reasons proceeded to reject 
the closure report and directed the investigating agency to seek 
sanction against the petitioner.

(vi) The Special Judge failed to take other income of the petitioner 
and opined that the salary received by the petitioner is the sole 
income received by him during the check period.

(vii) The impugned act on the part of the court below against the 
petitioner is bad in law, without appreciating proper facts of the 
present case and thus deserves to be set aside.

(viii) The learned trial court wrongly considered that investigating 
agency has find the income of the applicant from the agriculture 
to the tune of Rs.44,39,932/- while in the closure report income 
from agriculture is considered only Rs.22,19,996/-. This aspect 
establish that the learned Special Judge has passed the 
impugned order in erroneous manner without considering the 
material available on record and did not considered the facts, 
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evidence and material available in the police report in judicious 
manner.

(ix) Similarly, the learned Special Judge has wrongly observed that 
no due information was given to the department with regard to 
acquiring the property as per M.P Civil Services Conduct Rule 
while the investigating agency has collected all the information 
given to the department with regard to acquiring of the 
properties in due time and the document relating to aforesaid 
aspects are part of documents submitted with the closure report 
and also appreciated by the investigating agency in detail in the 
closure report. Despite of it, learned Special Judge has ignored 
and arrived at different conclusion arbitrarily.

6. Learned counsel for the respondent has also supported the applicant and 
also made same prayer and assailed the impugned order on the ground that the 
learned Special Judge has exceeded its jurisdiction as the impact of the impugned 
order would amount to direct the Investigating Agency to file charge-sheet and 
directing the sanctioning authority to grant sanction which is contrary to law. In 
the light of the aforesaid grounds further prayer is made that the impugned order 
be quashed and set aside and the learned Special Judge be directed to accept the 
closure report filed by the respondent.

7. Having heard the contention of learned counsel, in view of this court, the 
contention that the learned trial court has exceeded its jurisdiction has no 
substance. It is settled law that when the closure report is not accepted, the 
Magistrate or the Special Judge has power to direct for further investigation or to 
take cognizance on the material produced before him, if he is of the opinion that 
the same is sufficient to prosecute the accused person, but if any sanction for 
prosecution by the competent authority is required in the law, then such 
cognizance cannot be taken unless and until the sanctioning authority after 
considering the material placed before him to grant sanction for the prosecution. 
In other cases, the Magistrate or the Judge despite of giving direction for further 
investigation may also direct the complainant to file protest petition and all 
material to support the allegations, if he desires so and, thereafter, may take 
cognizance, if the sanction is not required or if any sanction is needed, the 
cognizance will be taken after granting sanction for prosecution by the competent 
authority and in case of absence of the sanction, the Magistrate or the Special 
Judge cannot proceed further as he is left no other option in the matter.

 8. In the present case, so far as the aforesaid contention is concerned, it has 
no substance. Neither the Special Judge has directed to file charge sheet nor has 
given mandate to the sanctioning authority to grant sanction for prosecution. If 
Investigation Agency files the closure report, the Magistrate or the Special Judge 
has jurisdiction to accept it or reject it and if the material is not sufficient and 
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looking to the facts and circumstances of the case further investigation is desirable 
to reach on a prudent conclusion then the investigating agency can be directed to 
make further investigation or the complainant may be directed to produce 
material in support of the complaint. In a case when the Magistrate / the Special 
Judge is of the opinion that the cognizance can be taken but if there is need of the 
sanction order for prosecution then cognizance cannot be taken and the matter 
would be left on the investigation agency to take action in accordance with law for 
the purpose of getting sanction for prosecution.

9. In the present case, having rejected the prayer with regard to acceptance of 
the closure report, the learned Special Judge has observed that in this matter 
sanction for prosecution will be required, therefore, the material be placed before 
the sanctioning authority for consideration. Hence, there is no mandate or 
command to the sanctioning authority to grant sanction for prosecution and it is 
only obiter dicta. It does not amount to direction to sanction authority or to file the 
charge sheet. This aspect has been considered by Hon'ble the Apex Court in the 
case of Arun Kumar Aggrawal vs. State of M.P., and ors (2014) 13 SCC 707 para 
35 to 38 is as under :-

35. In the facts and circumstances of the present case, we are of the 
opinion that the refusal of the learned Special Judge, vide his order 
dated 26-4-2005, to accept the final closure report submitted by 
Lokayukta Police is the only ratio decidendi of the Order. The other 
part of the Order which deals with the initiation of Challan 
proceedings cannot be treated as the direction issued by the learned 
Special Judge.

36. The relevant portion of the Order of the learned Special Judge 
dealing with Challan Proceeding reads as under:

"Therefore matter may be taken up seeking necessary sanction 
to prosecute the accused persons Raghav Chandra, Shri Ram 
Meshram and Shahjaad Khan to prosecute them under  Section 13
(1)(d), 13(2) of the Prevention of Corruption Act, 1988 and under  
Section 120-B I.P.C and for necessary further action, case be 
registered in the criminal case diary."

37. The wordings of this Order clearly suggest that it is not in the 
nature of the command or authoritative instruction. This Order is 
also not specific or clear in order to direct or address any authority or 
body to perform any act or duty. Therefore, by no stretch of 
imagination, this Order can be considered or treated as the direction 
issued by the learned Special Judge. The holistic reading of this 
order leads to only one conclusion, that is, it is in the nature of ''obiter 
dictum' or mere passing remark made by the learned Special Judge, 
which only amounts to expression of his personal view. Therefore, 
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this portion of the order dealing with challan proceeding, is neither 
relevant, pertinent nor essential, while deciding the actual issues 
which were before the learned Special Judge and hence, cannot be 
treated as the part of the Judgment of the learned Special Judge.

38. In the light of the above discussion, we are of the opinion that, 
the portion of the order of the learned Special Judge which deals 
with the challan proceedings is a mere observation or remark made 
by way of aside. In view of this, the High Court had grossly erred in 
considering and treating this mere observation of the learned 
Special Judge as the direction of the Court. Therefore, there was no 
occasion for the High Court to interfere with the order of the learned 
Special Judge".

10. The aforesaid judgment of Hon'ble the Apex Court squarely covers the 
aforesaid contention of the learned counsel for the applicant- Lokayukt. 
Therefore, it is held that learned Special Judge has not committed any 
jurisdictional error directing the investigating authority accordingly.

11. So far as the factual aspects of this case are concerned, we have examined 
the record submitted with the closure report in the light of the aforesaid argument, 
we find that in the impugned order certain observation namely with regard to the 
amount of the agriculture income and non-furnishing of information with regard 
to the acquiring of properties and starting business by wife are contrary to the 
record.

12. Apart from it, learned Special Judge has also observed that the 
investigating agency has not collected the relevant material with regard to giving 
information by the applicant to the department as required under Rule 14(2), 
14(a), 17(4)(2), 19(2) of the M.P Civil Services Conduct Rulea, 1965. In view of 
us, if the learned Special Judge was of the opinion that the investigating officer 
has not collected the aforesaid material, which is necessary for fair investigation, 
the learned Special Judge has power to direct the investigating agency for further 
investigation, but this course has not been followed and with a view to ensure fair 
investigation, it could have been appropriate to direct for further investigation on 
the aforesaid aspect.

13. From the record, it appears that the applicant has informed to the 
department about the earning of the property and starting of new business by the 
family member, but merely collecting the documents allegedly submitted by the 
applicant to the department, it can't be said that the information given by the 
applicant was correct and the information was genuinely given in due time or the 
document has been prepared later on to justify the explanation is also an area to be 
taking into consideration in the investigation. The income from known sources is 
not equivalent to information submitted by the accused to the department. The 
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information with regard to acquiring of the property along with source of the fund 
is further required to be examined whether the disclosed information about the 
source of income is correct or fictitious. Unless this exercise is done, no public 
servant can be held guilty for collecting the assets by adopting undue means. In 
other words, mere giving information to the department is not sufficient. So far 
present case is concerned, some explanation which has been considered by the 
investigating agency are unnatural and at this stage prima facie may not be 
acceptable. It is contended that for starting business of the wife, loan has been 
taken from so many close relatives and in this regard timely information was 
given to the Department. In view of this Court, despite of giving information, the 
investigating agency has not enquired as to whether the persons named were 
capable and actually parted the loan or not. Similarly, the income from the 
agriculture has not been shown in the income tax return and the income from the 
agriculture has been shown from the land, which was not owned by the applicant 
but owned by the brothers of the applicant and the investigating agency has 
considered it as income from known sources. Prima facie this approach cannot be 
said to be correct at this stage.

14. In view of the aforesaid discussion and observation, prima facie it appears 
that the closure report is not acceptable and there are few grey areas in the case, 
which requires further investigation and, at this stage of the case, considering the 
aforesaid material and aspects of the case with a view to protect the interest of the 
accused persons this Court has its own reservation as if any clear opinion and 
detailed observations are given, it would prejudice the accused as the 
investigating authority or sanctioning authority may take it as mandate despite of 
performing their duties independently without influencing with the observation 
and opinion of this Court. Therefore, it would be appropriate to consider the 
prayer of the applicant that if the learned Special Judge was not satisfied with the 
finding of the respondent/investigating agency, he should have directed the 
respondent to make further investigation, despite of giving direction to place the 
material before sanctioning authority for granting sanction.

15. In view of the circumstances, the impugned order is not sustainable and 
with a view to strike the balance among the parties and public interest the matter is 
required to be sent back to the learned Special Judge for considering the closure 
report afresh and pass the order taking all aspects of the case into consideration in 
accordance with law.

16. Undoubtedly, at the stage of consideration, the prayer for acceptance of the 
closure report, very lengthy and analytic order is not required but if the matter is 
sent back with the direction for further investigation or rejection of the prayer for 
acceptance of closure report, the order must have such contents which indicate 
shortcoming of the investigation including suggestions and guidelines with 
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regard to further investigation, if needed, when the further investigation is not 
required and the closure report is not acceptable and the prayer is rejected, the 
order must indicate in brief the material, available with the report, supporting the 
allegations and the reasons with regard to contrary opinion to the Investigating 
officer. Merely saying that prima facie there is suspicion of the commission of the 
crime is not sufficient to reject the prayer for the closure report filed by the 
investigating agency. Brief, indicative and speaking order is required to strike 
balance and to ensure justice with the investigating agency and accused persons.

17. The requirement of reasoning in judicial order has been emphasised by 
Hon'ble the Apex Court in the case of Assistant Commissioner. Commercial Tax 
Department. Works Contract and Leasing, Kota Vs. Shukla and brothers, (2010)4 
SCC 785 wherein in paragraph 13 it is observed as under :-

"13. At the cost of repetition, we may notice, that this Court has 
consistently taken the view that recording of reasons is an essential 
feature of dispensation of justice. A litigant who approaches the Court 
with any grievance in accordance with law is entitled to know the 
reasons for grant or rejection of his prayer. Reasons are the soul of 
orders. Non-recording of reasons could lead to dual infirmities; firstly, it 
may cause prejudice to the affected party and secondly, more 
particularly hamper the proper administration of justice. These 
principles are not only applicable to the administrative or executive 
actions, but they apply with equal force and, in fact, with a greater degree 
of precision to judicial pronouncements. A judgment without reasons 
causes prejudice to the person against whom it is pronounced, as they 
litigant is unable to know the ground which weighed with the court in 
rejecting his claim and also causes impediments in his taking adequate 
and appropriate grounds before the higher court in the event of challenge 
to that judgment.

18. In the case of Secretary. Agricultural Produce Market Committee, 
Bailhongal Vs. Quasami Janab Ajmatalla Salamulla and another, reported in 
(2009)9 SCC 219, the Hon'ble Apex Court in para 9 held as under :-

"9. Courts, whose judgments are subject to appeal have to 
remember that the functions of a reasoned judgment are :

(i) to inform the litigant the reasons for the decision;

(ii) to demonstrate fairness and correctness of the decision;

(iii) to exclude arbitrariness and bias; and

(iv) to enable the appellate/revisional court to pronounce upon the 
correctness of the decision."
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19. Considering the aforesaid case laws, we are of the view that the Magistrate 
and the Special Judge have right to differ from the opinion of the investigating 
agency but the judicial propriety is also required to indicate the facts and material 
and reasons compelling the Magistrate or the Judge to arrive at different 
conclusion. It would also be beneficial for the investigating agency to improve its 
working and to take disciplinary action or direct for further training of the officer 
of the investigating wing by the superior officer and to protect people from 
unnecessary prosecution on the direction of the Magistrate and the Judge by 
passing such erroneous order.

20. In view of the aforesaid discussion, the impugned order dated 23/12/2017 
is set aside and the learned Special Judge is directed to consider afresh the 
material produced by the investigating agency with closure report and pass a 
speaking order referring the material with a view to indicate the facts and material 
available, or which is expected to be collected for fair investigation with regard to 
different opinion and rejecting the closure report. Accordingly this petition stands 
disposed of.

Order accordingly

I.L.R. [2021] M.P. 777
MISCELLANEOUS CRIMINAL CASE 

Before Mr. Justice Sanjay Dwivedi
MCRC No. 16197/2020 (Jabalpur) decided on 15 July, 2020

MANOJ YADAV ..Applicant

Vs.

STATE OF M.P.  …Non-applicant                         

A. 	 Criminal Procedure Code, 1973 (2 of 1974), Section 167(1) & 
167(2) – Illegal Detention/Custody – Grant of Bail – Power of Magistrate – 
Held – Though right to be released accrues in favour of applicant if he is 
found to be in illegal detention but application u/S 167(1) Cr.P.C. is not 
proper remedy for claiming bail from Magistrate – Power can be exercised 
by Magistrate only u/S 167(2) Cr.P.C. in case of default of not filing charge 
sheet within prescribed limit of 90 days – Court below rightly dismissed 
application of bail filed u/S 167(1) as Court do not have power to do so – 
Application dismissed.  (Paras 20 to 22)

d- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167¼1½ o 167¼2½ & voS/k 
fujks/k@vfHkj{kk & tekur iznku dh tkuk & eftLVªsV dh 'kfDr & vfHkfu/kkZfjr & 
;|fi NksM+s tkus dk vf/kdkj vihykFkhZ ds i{k esa izksn~Hkwr gksrk gS] ;fn og voS/k :Ik ls 
vfHkj{kk esa ik;k tkrk gS] ijarq na-iz-la- dh /kkjk 167¼1½ ds varxZr vkosnu] eftLVsªV ls 

777I.L.R.[2021]M.P. Manoj Yadav Vs. State of M.P. 



tekur dk nkok djus ds fy, mfpr mipkj ugha gS & eftLVsªV }kjk 'kfDr dk iz;ksx] 
vkjksi i=] uCcs fnuksa dh fofgr lhek ds Hkhrj izLrqr u fd;s tkus ds O;frØe dh n'kk 
esa dsoy /kkjk 167¼2½ na-iz-la- ds varxZr fd;k tk ldrk gS & /kkjk 167¼1½ ds varxZr 
tekur dk vkosnu fupys U;k;ky; }kjk mfpr :i ls [kkfjt fd;k x;k D;ksafd 
U;k;ky; dks ,slk djus dh 'kfDr ugha gS & vkosnu [kkfjtA

B. 	 Criminal Procedure Code, 1973 (2 of 1974), Section 167 – 
Extension of Remand – Power of Magistrate – Held – Even in absence of an 
application or request by Investigating Officer seeking further remand, 
Magistrate can grant further remand of accused u/S 167 Cr.P.C. (Para 10)

[k-  n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167 & fjekaM c<+kuk &  
eftLVsªV dh 'kfDr & vfHkfu/kkZfjr & vkxs fjekaM pkgrs gq,] vUos"k.k vf/kdkjh }kjk 
fdlh vkosnu ;k fuosnu dh vuqifLFkfr esa Hkh eftLVsªV /kkjk 167 na-iz-la- ds varxZr 
vfHk;qDr dks vkxs fjekaM iznku dj ldrk gSA

C. 	 Criminal Procedure Code, 1973 (2 of 1974), Section 167 and 
Constitution – Article 21 – Illegal Detention/Custody – Personal Liberty – 
Habeas Corpus – Held – Apex Court concluded that detaining a person 
without there being a valid order of remand is considered to be illegal 
detention and is contrary to the personal liberty guaranteed by Constitution 
under Article 21 and as such, direction for release can be granted but Writ of 
habeas corpus is the only remedy in such cases. (Para 19)

x-  n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167 ,oa lafo/kku & 
vuqPNsn 21 & voS/k fujks/k@vfHkj{kk & nSfgd Lora=rk & canh izR;{khdj.k & 
vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd fcuk ,d fof/kekU; fjekaM 
vkns'k ds ,d O;fDr dks fu:) djuk voS/k fujks/k ekuk x;k gS rFkk lafo/kku ds 
vuqPNsn 21 ds varxZr izR;kHkwr nSfgd Lora=rk ds fo:) gS vkSj bl rjg eqDr fd;s 
tkus gsrq funs'k iznku fd;k tk ldrk gS ijarq ,sls izdj.kksa esa canh izR;{khdj.k fjV gh 
,dek= mipkj gSA 

Cases referred:

AIR 1953 SC 277, AIR 1971 SC 178, (2013) 1 SCC 314, (2019) 14 SCC 
599.

Vishal Daniel, for the applicant. 
A. Rajeshwar Rao, G.A. for the non-applicant/State. 
S.K. Mishra, for the objector. 

O R D E R

SANJAY DWIVEDI, J.:- On the penultimate date of hearing i.e. 
29.06.2020, the Deputy Advocate General Shri Vivek Sharma appeared for the 
State and sought time to file response as also to argue the matter finally. 
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Thereafter, on the last date of hearing i.e. 08.07.2020 again time was sought by the 
Counsel for the State for complying with the earlier order. Today Shri Rao, 
Government Advocate appearing for the State submits that instead of filing reply 
he is ready to argue the matter finally by making oral submissions.

In the above circumstance, with the consent of the learned counsel for the 
parties, the matter is heard finally through oral submissions.

2. This petition under Section 482 of the Code of Criminal Procedure, 1973 
(for brevity "Code") has been filed by the applicant seeking quashment of the 
order dated 27.05.2020 passed by the Special Judge (POCSO Act, 2012) 
Tikamgarh. By the impugned order, the Court below has rejected the application 
filed under Section 167 of the Code for grant of bail to the applicant which was 
filed on the ground that he is in illegal detention of the police as there is no order of 
remand extended and therefore in absence of any order of remand, he cannot be 
detained in custody and thus the order be passed to release the applicant on bail.

3. To reach the inevitable conclusion, certain relevant facts are required to be 
mentioned, which are:-

The applicant was arrested by the police on 01.03.2020 in connection with 
Crime No.79/2020 registered at Police Station Niwadi, District Tikamgarh for the 
offence punishable under Sections 305 and 376 of IPC and Section 5/6 of the 
Protection of  Children from Sexual Offences Act, 2012 (in short "POCSO Act, 
2012"). The applicant was produced before the Magistrate on 02.03.2020 and the 
police sought remand of judicial nature which was granted by the Court by order 
dated 02.03.2020 till 14.03.2020. Again on 14.03.2020 the police sought 
extension of the order of remand on the basis that the investigation could not be 
completed and it would take more time. Therefore, the judicial remand was 
further extended till 30.03.2020. On 04.04.2020, the remand was further extended 
till 17.04.2020. On 17.04.2020 nobody appeared on behalf of the police and 
neither the accused was produced nor any application for extending the remand of 
the accused was presented before the Court. The Court while fixing the case for 
30.04.2020 directed the Station House Officer Niwadi that in the respective crime 
either challan should be filed or by moving an application for remand time be 
sought. On 30.04.2020 again nobody appeared on behalf of the police and even 
accused was also not produced before the Court. Thereafter, the Court directed 
that since the accused is in jail since 02.03.2020, the SHO Niwadi be intimated 
that challan be filed within the prescribed limit or application for remand be filed 
for filing the charge-sheet. The matter was fixed on 13.05.2020. On 13.05.2020, 
the Public Prosecutor appeared on behalf of the State but neither the accused was 
produced nor any application for extending the remand was presented. Despite no 
intimation was given to the Court as to why even on earlier occasions nobody 
appeared and the application for further remand was not moved. Thus, the Court, 
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therefore, issued memo to the concerning SHO seeking his explanation as to why 
neither the challan has been filed nor any application for extension of remand was 
moved. The case was directed to be listed for submitting explanation on 
27.05.2020.

On 26.05.2020, the counsel for the applicant moved an application under 
Section 167 of the Code requesting the Court that the accused is in judicial 
custody since 02.03.2020 but that remand was not extended for last 3-4 dates and 
as such the applicant's custody is illegal and due to his illegal detention and also 
considering the fact that there is no order of remand in force, his application may 
be considered and he be released on bail. The copy of application was forwarded 
to the Police Station Niwadi and the matter was directed to be listed on 
27.05.2020. On 27.05.2020, the hearing was conducted through video-
conferencing. The application was opposed by submitting objection memo 
mentioning therein that on 27.02.2020, the prosecutrix committed suicide by 
hanging and the brother of the prosecutrix informed that suicide was committed 
by the prosecutrix under the fear and shame as she was raped by the present 
applicant and therefore the applicant was arrested and was sent under judicial 
custody. The other accused were also being tracked down and due to outbreak of 
pandemic and lock-down being imposed, the investigation could not be 
completed. Thus, the application for grant of bail was sought to be rejected.

After hearing the arguments, the Court below has opined that the applicant 
is in judicial custody since 02.03.2020 and considering the nature of offence 
registered against him, the Court can grant judicial remand maximum for a period 
of 90 days and since that 90 days period is not expired and the whole country is 
facing outbreak of pandemic and lock-down is imposed, in such a condition, if 
remand was not sought to be extended and even though that has not been 
extended, the applicant is not entitled to be released on bail under Section 167 of 
the Code and as such his application was rejected. However, on 27.05.2020, the 
remand was extended by the Court till 30.05.2020 considering the fact that the 
investigation was still not complete.

4. The learned counsel for the applicant contends that admittedly the judicial 
remand was in force till 17.04.2020 but thereafter neither it was requested to be 
extended nor it was extended by the Court and therefore the custody of the present 
applicant after 17.04.2020 was illegal and hence the application moved on 
26.05.2020 under Section 167 of the Code ought to have been allowed by the 
Court. To reinforce his contention, the learned counsel for the applicant relies 
upon two decisions in the case of Ram Narayan Singh v. State of Delhi and others 
(AIR 1953 SC 277) and Raj Narain v. Superintendent, Central Jail, New Delhi 
and another (AIR 1971 SC 178) and submits that the Supreme Court in these 
cases has clearly laid down that in absence of order of judicial remand by the 

780 I.L.R.[2021]M.P.Manoj Yadav Vs. State of M.P. 



Magistrate, custody of the accused even for a single minute is considered to be 
illegal and therefore on the date of filing the application under Section 167 of the 
Code in absence of any valid order of the Magistrate for judicial remand, the 
applicant could not be detained in custody and as such his application ought to 
have been allowed directing release of the applicant granting him bail as 
requested before the Court below.

5. Shri A. Rajeshwar Rao, learned Government Advocate appearing for the 
State submits that though the written reply has not been filed but from the 
provisions of Section 167 of the Code, it is clear that it is the discretion of the 
Magistrate to extend the remand for a maximum period of 90 days in the 
respective crime and the Court below has rightly observed that since 90 days 
period was not expired on the date of filing the application, the right of the 
applicant to be released on bail does not accrue and as such the application has 
rightly been rejected. Thus, he submits that this petition is misconceived and 
deserves to be dismissed.

6. After hearing the rival contentions of the learned counsel for the parties, 
the core question emerges to be adjudicated by this Court is "whether the 
Magistrate granting judicial remand can direct release of the accused 
exercising power provided under Section 167 of the Code and grant him bail 
merely because on the date of moving an application there was no valid order 
of remand in force".

7. Before dwelling upon the issue, it is worthwhile to go-through the 
provisions of Section 167 of the Code, which read as under,-

"167. Procedure when investigation cannot be completed in 
twenty-four hours.- (1) Whenever any person is arrested and 
detained in custody, and it appears that the investigation cannot be 
completed within the period of twenty-four hours fixed by section 
57, and there are grounds for believing that the accusation or 
information is well-founded, the officer in charge of the police 
station or the police officer making the investigation, if he is not 
below the rank of sub-inspector, shall forthwith transmit to the 
nearest Judicial Magistrate a copy of the entries in the diary 
hereinafter prescribed relating to the case, and shall at the same time 
forward the accused to such Magistrate.

(2) The Magistrate to whom an accused person is forwarded under 
this section may, whether he has or has not jurisdiction to try the 
case, from time to time, authorise the detention of the accused in 
such custody as such Magistrate thinks fit, for a term not exceeding 
fifteen days in the whole; and if he has no jurisdiction to try the case 
or commit it for trial, and considers further detention unnecessary, 
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he may order the accused to be forwarded to a Magistrate having 
such jurisdiction:

Provided that,-

[(a) the Magistrate may authorise the detention of the accused 
person, otherwise than in the custody of the police, beyond the 
period of fifteen days; if he is satisfied that adequate grounds exist 
for doing so, but no Magistrate shall authorise the detention of the 
accused person in custody under this paragraph for a total period 
exceeding,-

(i) ninety days, where the investigation relates to an offence 
punishable with death, imprisonment for life or imprisonment for a 
term of not less than ten years;

(ii) sixty days, where the investigation relates to any other 
offence, and, on the expiry of the said period of ninety days, or sixty 
days, as the case may be, the accused person shall be released on bail 
if he is prepared to and does furnish bail, and every person released 
on bail under this sub-section shall be deemed to be so released 
under the provisions of Chapter XXXIII for the purposes of that 
Chapter;]

[(b) no Magistrate shall authorise detention of the accused in 
custody of the police under this section unless the accused is 
produced before him in person for the first time and subsequently 
every time till the accused remains in the custody of the police, but 
the Magistrate may extend further detention in judicial custody on 
production of the accused either in person or through the medium of 
electronic video linkage;]

(c) no Magistrate of the second class, not specially empowered 
in this behalf by the High Court, shall authorise detention in the 
custody of the police.

[Explanation I.- For the avoidance of doubts, it is hereby 
declared that, notwithstanding the expiry of the period specified in 
paragraph (a), the accused shall be detained in custody so long as he 
does not furnish bail.]

[Explanation II.-If any question arises whether an accused 
person was produced before the Magistrate as required under clause 
(b), the production of the accused person may be proved by his 
signature on the order authorising detention or by the order certified 
by the Magistrate as to production of the accused person through the 
medium of electronic video linkage, as the case may be.]
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[Provided further that in case of a woman under eighteen years 
of age, the detention shall be authorised to be in the custody of a 
remand home or recognised social institution.]

[(2A) Notwithstanding anything contained in sub-section (1) or 
sub-section (2), the officer in charge of the police station or the 
police officer making the investigation, if he is not below the rank of 
a sub-inspector, may, where a Judicial Magistrate is not available, 
transmit to the nearest Executive Magistrate, on whom the powers 
of a Judicial Magistrate or Metropolitan Magistrate have been 
conferred, a copy of the entry in the diary hereinafter prescribed 
relating to the case, and shall, at the same time, forward the accused 
to such Executive Magistrate, and thereupon such Executive 
Magistrate, may, for reasons to be recorded in writing, authorise the 
detention of the accused person in such custody as he may think fit 
for a term not exceeding seven days in the aggregate; and on the 
expiry of the period of detention so authorised, the accused person 
shall be released on bail except where an order for further detention 
of the accused person has been made by a Magistrate competent to 
make such order; and, where an order for such further detention is 
made, the period during which the accused person was detained in 
custody under the orders made by an Executive Magistrate under 
this sub-section, shall be taken into account in computing the period 
specified in paragraph (a) of the proviso to sub-section (2):

Provided that before the expiry of the period aforesaid, the 
Executive Magistrate shall transmit to the nearest Judicial 
Magistrate the records of the case together with a copy of the entries 
in the diary relating to the case which was transmitted to him by the 
officer in charge of the police station or the police officer making the 
investigation, as the case may be.]

(3) A Magistrate authorising under this section detention in the 
custody of the police shall record his reasons for so doing.

(4) Any Magistrate other than the Chief Judicial Magistrate 
making such order shall forward a copy of his order, with his reasons 
for making it, to the Chief Judicial Magistrate.

(5) If in any case triable by a Magistrate as a summons-case, the 
investigation is not concluded within a period of six months from 
the date on which the accused was arrested, the Magistrate shall 
make an order stopping further investigation into the offence unless 
the officer making the investigation satisfies the Magistrate that for 
special reasons and in the interests of justice the continuation of the 
investigation beyond the period of six months is necessary.
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(6) Where any order stopping further investigation into an 
offence has been made under sub-section (5), the Sessions Judge 
may, if he is satisfied, on an application made to him or otherwise, 
that further investigation into the offence ought to be made, vacate 
the order made under sub-section (5) and direct further investigation 
to be made into the offence subject to such directions with regard to 
bail and other matters as he may specify."

8. On perusal of the aforesaid provisions, the basic object thereof is to be 
seen that "the act of directing remand of an accused is fundamentally a judicial 
function. The Magistrate does not act in executive capacity while ordering the 
detention of an accused. While exercising this judicial act, it is obligatory on the 
part of the Magistrate to satisfy himself whether the materials placed before him 
justify such a remand or, to put it differently, whether there exist reasonable 
grounds to commit the accused to custody and extend his remand. The purpose of 
remand as postulated under Section 167 is that investigation cannot be completed 
within 24 hours. It enables the Magistrate to see that the remand is really 
necessary. This requires the investigating agency to send the case dairy along with 
the remand report so that the Magistrate can appreciate the factual scenario and 
apply his mind whether there is a warrant for police remand or justification for 
judicial remand or there is no need for any remand at all. It is obligatory on the part 
of the Magistrate to apply his mind and not to pass an order of remand 
automatically or in a mechanical manner.".

9. It is clear from the above provisions and various pronouncements of the 
Supreme Court and the High Court, the object has been interpreted that remand 
may be granted to accused only after the Magistrates satisfy themselves that the 
application for remand by the police officer has been made in a bona fide manner 
and the reasons for seeking the remand mentioned in the case diary are in 
accordance with the requirements of Sections 41 (1)(b) and 41 A of the Code and 
there is concrete material in existence to substantiate the ground mentioned for 
seeking remand.

10. There is no hesitation in saying that even in the absence of an application 
or request by the Investigating officer seeking further remand, the Magistrate can 
grant further remand of the accused under section 167 of the Code. As per the 
learned counsel for the State in the present case it was a discretion of the 
Magistrate to extend the remand for a maximum period of 90 days considering the 
respective crime in which remand was sought but here in this case said discretion 
has not been exercised by the Court after 17.04.2020. Since there was no order 
after 17.04.2020 by the Magistrate for extending the judicial remand till 
27.05.2020 the intervening period of custody of the applicant alleged to be illegal 
and unauthorised detention.
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11. Here in this case, undoubtedly on 26.05.2020 when application under 
Section 167 of the Code was moved, there was no order of remand in force but a 
question arose whether concerning Magistrate is empowered to grant bail under 
the respective provision under which application for grant of bail had been 
moved.

12. The Supreme Court in the judgment relied upon by the learned counsel for 
the applicant in the case of Ram Narayan Singh (supra) has observed in 
paragraphs 3 and 4 as under:-

"3. Various questions of law and fact have been argued before us by 
Mr. Sethi on behalf of the petitioner, but we consider it unnecessary 
to enter upon a discussion of those questions, as it is now conceded 
that the first order of remand dated 6th March even assuming it was a 
valid one expired on 9th March and is no longer in force. As regards 
the order of remand alleged to have been made by the trying 
Magistrate on 9th March, the position is as follows:-The trying 
Magistrate was obviously proceeding at that stage under section 
344, Criminal P.C., which requires him, if he chooses to adjourn the 
case pending before him, " to remand by warrant the accused, if in 
custody," and it goes on to provide: Every order made under this 
section by a court other than a High Court shall be in writing signed 
by the presiding Judge or Magistrate. The order of the Magistrate 
under this section was produced before us in compliance with an 
order of this Court made on 10th March, which directed the 
production in this Court as early as possible of the records before the 
Additional District Magistrate and the trying Magistrate together 
with the remand papers for inspection by counsel for the petitioner. 
The order produced merely directs the adjournment of the case till 
11th March and contains no direction for remanding the accused to 
custody till that date. Last evening, four slips of paper were handed 
to the Registrar of this Court at 5-20 p. m. On one side they purport 
to be warrants of detention dated 6th March addressed to the 
Superintendent of Jail, Delhi, directing the accused to be kept in 
judicial lock-up and to be produced in court on 9-3-1953. These 
warrants contain on their back the following endorsements: 
"Remanded to judicial till 11-3-53".

4. In a question of habeas corpus, when the lawfulness or otherwise 
of the custody of the persons concerned is in question, it is obvious 
that these documents, if genuine would be of vital importance, but 
they were not produced, notwithstanding the clear direction 
contained in our order of 10th March. The court records produced 
before us do not contain any order of remand made on 9th March. As 
we have already observed, we have the order of the trying 
Magistrate merely adjourning the case to 11th. The Solicitor-
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General appearing on behalf of the Government explains that these 
slips of paper, which would be of crucial importance to the case, 
were with a police officer who was present in court yesterday, but 
after the Court rose in the evening the latter thought that their 
production might be of some importance and therefore they were 
filed before the Registrar at 5-20 p. m. We cannot take notice of 
documents produced in such circumstances, and we are not satisfied 
that there was any order of remand committing the accused to 
further custody till 11th March. It has been held by this Court that in 
habeas corpus proceedings the Court is to have regard to the legality 
or otherwise of the detention at the time of the return and not with 
reference to the institution of the proceedings. The material date on 
the facts of this case is 10th March, when the affidavit on behalf of 
the Government was filed justifying the detention as a lawful one. 
But the position, as we have stated, is that on that date there was no 
order remanding the four persons to custody. This Court has often 
reiterated before that those who feel called upon to deprive other 
persons of their personal liberty in the discharge of what they 
conceive to be their duty, must strictly and scrupulously observe the 
forms and rules of the law. That has not been done in this case. The 
petitioners now before us are therefore entitled to be released, and 
they are set at liberty forthwith.

13. Likewise, in the case of Raj Narain (supra), the Supreme Court again in 
paragraph 16 onward has observed as under:-

"16.  When a person under detention has come with a grievance 
that his detention is illegal and invalid and seeks a writ of Habeas 
Corpus and is produced before this Court, the prisoner comes 
directly under the custody of this Court. But no orders would be 
passed by this Court which would have the effect of detaining a 
prisoner beyond the period of detention already ordered and which 
order is complained of. In an appropriate case, during the operation 
of the detention order under challenge, this Court may release the 
prisoner on bail or otherwise either with or without conditions 
pending adjudication of his grievance by this Court.

17.  On the letter of August 28, 1970, of the Superintendent, 
Central Jail, New Delhi, this Court made an order on the same day 
which has been set out in full in the order of the learned Chief 
Justice. From that order the following points emerge:

(i) Mr. Raj Narain was remanded to the custody to which 
he belongs namely, the U.P. authorities;

(ii) The U.P. authorities were at liberty to take the petitioner
to Lucknow pending fixation of the further date for the hearing
of his writ petition.
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(iii) If the Superintendent of the Central Jail, New Delhi, 
does not receive the fresh order of remand by midnight of August 28, 
1970, the petitioner should not be detained as directed by this Court 
and that he should be set at liberty at midnight.

18.  At this stage it may be stated that if the respondents in Writ 
Petition No. 315 of 1970, who were represented by counsel, had 
brought to our notice on August 27, 1970 (when this Writ Petition 
was adjourned to a later date) that the remand order of the City 
Magistrate was expiring on August 28, 1970 and had sought 
directions, this Court would have, on that date itself, passed an order 
similar to the one which was actually passed in the evening of 
August 28, 1970. In that case the respondents would have had ample 
opportunity to take the petitioner to Lucknow, for producing him 
before the City Magistrate for a further order of remand, if he 
considered it necessary.

19.  However, the position is that the petitioner was not taken to 
Lucknow nor produced before the City Magistrate. Instead, he was 
kept in the Central Jail, New Delhi. The City Magistrate, Lucknow, 
passed two orders, viz., one on August 28, 1970 and another on 
August 29, 1970, Both the orders have been quoted in the order of 
the learned Chief Justice. By the first order, which is stated to have 
been communicated by wireless message, the petitioner was 
remanded to further jail custody upto September 1, 1970. By the 
second order which was communicated by telegram, he was 
remanded to further jail custody upto September 10, 1970.

20.  The petitioner has in the present writ petition prayed for the 
issue of a writ of Habeas Corpus directing his release on the ground 
that his further detention is illegal. He has attacked his detention 
after midnight of August 28, 1970 as illegal and contrary to the 
directions given by this Court. He has stated that no orders of 
remand were communicated to him before midnight of August 28, 
1970 and that the two remand orders are quite inconsistent with each 
other. The more serious ground of challenge in respect of the remand 
orders is that they are illegal as they have been passed by the City 
Magistrate, without his being produced before the City Magistrate 
and behind his back.

21.  On August 31, 1970, this Court issued a notice to the 
Superintendent, Central Jail, New Delhi, to produce before the 
Court on September 1, 1970, the warrants under which "Mr. Raj 
Narain is presently detained" On September 1, 1970, on behalf of 
the jail authorities, the wireless message received on August 28, 
1970 and the telegram of August 29, 1970 were brought to our 
notice.
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22.  As we were inclined to hold that the remand orders had not 
been passed according to law and in consequence the further 
detention of the petitioner was illegal, this Court passed on the same 
day the following order:

"By majority, we hold that the custody of Mr. Raj Narain is valid 
and that he is not entitled to release on his fresh petition. We shall 
give our reasons later."

X    X    X

39.  It stands to reason that an order of remand will have to 
be passed in the presence of the accused. Otherwise the position 
will be that a magistrate of court will be passing orders of remand 
mechanically without having heard the accused for a considerably 
long time. If the accused is before the magistrate when a remand 
order is being passed, he can make representations that no remand 
order should be passed and also oppose any move for a further 
remand. For instance, he may rely upon the inordinate delay that is 
being caused by the prosecution in the matter and he can attempt to 
satisfy the court that no further remand should be allowed. Again it 
may be that an accused. on a former occasion may have declined to 
execute bond for getting himself released but on a later occasion 
when a further remand is being considered, the accused may have 
reconsidered the position and may be willing to execute bond in 
which case a remand order will be totally unnecessary. The fact that 
the person concerned does not desire to be released on bail or that he 
can make written representations to the magistrate are, in our 
opinion, beside the point. For instance, in cases where a person is 
sought to be proceeded against under Chapter VIll of the Criminal 
Procedure Code, it would 'be open to him to represent that 
circumstances have materially changed and a further remand has 
become unnecessary. Such an opportunity to make a representation 
is denied to a person concerned by his not being produced before the 
Magistrate. As the Magistrate has to apply his judicial mind, he 
himself can take note of all relevant circumstances when the person 
detained is produced before him and decide whether a further 
remand is necessary. All these opportunities will be denied to an 
accused person if he is not produced before the Magistrate or the 
court when orders of remand are being passed.

40.  It is no answer that the petitioner was brought to New Delhi 
under the orders of this Court and hence the City Magistrate had to 
pass the remand order at Lucknow. We have already mentioned that 
no representation was made nor any directions asked on August 27, 
1970, on behalf of the respondents when Writ Petition No. 315 of 
1970 was adjourned. Under orders of August 28, 1970, this Court 

788 I.L.R.[2021]M.P.Manoj Yadav Vs. State of M.P. 



released the petitioner from its custody and restored him to the 
original custody and even permitted him to be taken to Lucknow, 
pending fixation of a fresh date of hearing of his case. The Uttar 
Pradesh authorities concerned did not avail themselves of the 
opportunity to take him back to Lucknow for being produced before 
the Magistrate concerned. On the other hand, they were content to 
have an order of remand of the prisoner in New Delhi passed by the 
Magistrate sitting in Lucknow. Such an order, as we have held, is 
illegal and hence the detention of the petitioner on the authority of 
such an illegal order of remand is also illegal. Such a situation has 
been brought about by the Uttar Pradesh authorities for which they 
have to thank themselves.

41.  In the result we hold that the orders of remand dated 28th 
and 29th August, 1970 passed by the City Magistrate, Lucknow, are 
illegal. We further hold that the detention of the petitioner in the 
Central Jail, New Delhi, after the midnight of August 28, 1970 on the 
authority of the illegal orders of remand is also illegal. In 
consequence the petitioner should be set at liberty forthwith. The 
writ petition is allowed."

14. From the aforesaid deliberations, it is clear that in both the cases, the 
Supreme Court was dealing with the writ of the habeas corpus filed by the accused 
asking his release as he was under illegal custody. The Supreme Court also dealing 
with the provision of Article 21 of the Constitution granting personal liberty to the 
citizen of India has held that detaining a person without there being any valid 
order of detention is noting (sic : nothing) but a violation of right guaranteed to a 
person by the Constitution under Article 21 and, therefore, the order of release can 
be made.

15. Furthermore, the Supreme Court in the case of Manubhai Ratilal Patel Tr. 
Ushaben v. State of Gujarat and others reported in (2013) 1 SCC 314 dealing with 
the provisions of Section 167 of the Code has held as under:-

"The writ of the habeas corpus was devised for protection of an 
individual in case of illegal restraint or confinement. It is of the 
highest constitutional importance to provide a swift and 
expedient remedy by determining petitioner's right to freedom 
and to protect the individual's liberty against arbitrary action of 
the executive or by private persons. Its main objective is to 
release persons illegally detained or confined."

16. Likewise, the Supreme Court in the case of Achpal alias Ramswaroop and 
another v. State of Rajasthan reported in (2019) 14 SCC 599 from paragraph 16 
onward has observed as under:-
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"16.  As observed by the Law Commission in Para 14.19 of its 
41st Report, a practice of doubtful legal validity had grown up 
where police used to file before a Magistrate a preliminary or 
incomplete report and the Magistrate, purporting to act under 
Section 344 of the Code of Criminal Procedure, 1898 used to 
adjourn the proceeding and remand the accused to custody. It was 
observed that such remand beyond the statutory period fixed under 
Section 167 would lead to serious abuse and therefore some time 
limit was required to be placed on the power of the police to obtain 
remand and as such the maximum period for completion of 
investigation was suggested. The objects and reasons for 
introduction of new Code voiced similar concern.

17.   The letter of and spirit behind enactment of Section 167 of 
the Code as it stands thus mandates that the investigation ought to be 
completed within the period prescribed. Ideally, the investigation, 
going by the provisions of the Code, ought to be completed within 
first 24 hours itself. Further in terms of sub-section (1) of Section 
167, if "it appears that the investigation cannot be completed within 
the period of twenty-four hours fixed by Section 57" the officer 
concerned ought to transmit the entries in the diary relating to the 
case and at the same time forward the accused to such Magistrate. 
Thereafter, it is for the Magistrate to consider whether the accused 
be remanded to custody or not. Sub-Section (2) then prescribes 
certain limitations on the exercise of the power of the Magistrate and 
the proviso stipulates that the Magistrate cannot authorize detention 
of the accused in custody for total period exceeding 90 or 60 days, as 
the case may be. It is further stipulated that on the expiry of such 
period of 90 and 60 days, as the case may be, the accused person 
shall be released on bail, if he is prepared to and does furnish bail.

18.  The provision has a definite purpose in that; on the basis of 
the material relating to investigation, the Magistrate ought to be in a 
position to proceed with the matter. It is thus clearly indicated that 
the stage of investigation ought to be confined to 90 or 60 days, as 
the case may be, and thereafter the issue relating to the custody of 
the accused ought to be dealt with by the Magistrate on the basis of 
the investigation. Matters and issues relating to liberty and whether 
the person accused of a charge ought to be confined or not, must be 
decided by the Magistrate and not by the police. The further custody 
of such person ought not to be guided by mere suspicion that he may 
have committed an offence or for that matter, to facilitate pending 
investigation.

19. In the present case as on the 90th day, there were no papers 
or the charge-sheet in terms of Section 173 of the Code for the 
Magistrate concerned to assess the situation whether on merits the 
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accused was required to be remanded to further custody. Though the 
charge-sheet in terms of Section 173 came to be filed on 05-07-
2018, such filing not being in terms of the order passed by the High 
Court on 03-07-2018, the papers were returned to the Investigating 
Officer. Perhaps it would have been better if the Public Prosecutor 
had informed the High Court on 03-07-2018 itself that the period for 
completing the investigation was coming to a close. He could also 
have submitted that the papers relating to investigation be filed 
within the time prescribed and a call could thereafter be taken by the 
Superior Gazetted Officer whether the matter required further 
investigation in terms of Section 173(8) of the Code or not. That 
would have been an ideal situation. But we have to consider the 
actual effect of the circumstances that got unfolded. The fact of the 
matter is that as on completion of 90 days of prescribed period under 
Section 167 of the Code there were no papers of investigation before 
the Magistrate concerned. The accused were thus denied of 
protection established by law. The issue of their custody had to be 
considered on merits by the Magistrate concerned and they could 
not be simply remanded to custody dehors such consideration. In 
our considered view the submission advanced by Mr. Dave, learned 
Advocate therefore has to be accepted.

20. We now turn to the subsidiary issue, namely, whether the 
High Court could have extended the period. The provisions of the 
Code do not empower anyone to extend the period within which the 
investigation must be completed nor does it admit of any such 
eventuality. There are enactments such as the Terrorist and 
Disruptive Activities (Prevention) Act, 1985 and Maharashtra 
Control of Organised Crime Act, 1999 which clearly contemplate 
extension of period and to that extent those enactments have 
modified the provisions of the Code including Section 167. In the 
absence of any such similar provision empowering the Court to 
extend the period, no Court could either directly or indirectly extend 
such period. In any event of the matter all that the High Court had 
recorded in its order dated 03-07-2018 was the submission that the 
investigation would be completed within two months by a gazetted 
police officer. The order does not indicate that it was brought to the 
notice of the High Court that the period for completing the 
investigation was coming to an end. Mere recording of submission 
of the Public Prosecutor could not be taken to be an order granting 
extension. We thus reject the submissions in that behalf advanced by 
the learned Counsel for the State and the complainant.

21. In our considered view the accused having shown their 
willingness to be admitted to the benefits of bail and having filed an 
appropriate application, an indefeasible right did accrue in their 
favour.
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22. We must at this stage note an important feature. In Rakesh 
Kumar Paul (supra) {Rakesh Kumar Paul v. State of Assam, (2017) 
15 SCC 67}, in his conclusions, Madan B. Lokur, J. observed in para 
49 as under:

"49. The petitioner is held entitled to the grant of "default bail" 
on the facts and in the circumstances of this case. The trial Judge 
should release the petitioner on "default bail" on such terms and 
conditions as may be reasonable. However, we make it clear that this 
does not prohibit or otherwise prevent the arrest or re-arrest of the 
petitioner on cogent grounds in respect of the subject charge and 
upon arrest or re-arrest, the petitioner is entitled to petition for grant 
of regular bail which application should be considered on its own 
merit. We also make it clear that this will not impact on the arrest of 
the petitioner in any other case."

23. In his concurring judgment, Deepak Gupta, J. agreed with 
conclusions drawn and directions given by Madan B. Lokur, J. in 
paras 49 to 51 of his judgment. According to the aforesaid 
conclusions, it would not prohibit or otherwise prevent the arrest or 
re-arrest of the accused on cogent grounds in respect of charge in 
question and upon arrest or re-arrest the accused would be entitled to 
petition for grant of regular bail which application would then be 
considered on its own merit.

24. We, therefore, allow this appeal and direct that the 
appellants are entitled to be admitted to bail in terms of Section 
167(2) of the Code on such conditions as the trial Court may deem 
appropriate. The matter shall be immediately placed before the trial 
court upon receipt of copy of this judgment. We also add that in 
terms of conclusions arrived at in the majority judgment of this 
Court in RakeshKumar Paul (supra), there would be no prohibition 
for arrest or re-arrest of the appellants on cogent grounds and in such 
eventuality, the appellants would be entitled to petition for grant of 
regular bail.

25.  The appeal thus stands allowed. "

17. Although the Supreme Court has dealt with the spirit behind the 
enactment of Section 167 of the Code and finally observed that if there is default 
in filing the charge-sheet within the prescribed limit, then in any case remand 
cannot be extended beyond 90 days and if that is done, the right to release the 
accused on bail can be exercised by the Court. However, here in this case, the 
applicant is not praying the Court to exercise the powers for grant of bail as given 
under sub-section (2) of Section 167 of the Code but, the applicant is asking the 
Court to exercise the power of grant of bail under Section 167(1) of the Code as his 
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custody is allegedly illegal as there was no order of remand in force at the time of 
submitting the application.

18. In my opinion, the question would arise as to whether the Magistrate is 
empowered to exercise the discretion for granting the bail to the accused under 
Section 167(1) of the Code. Reading the respective provisions, I do not find any 
such power vested with the Magistrate for granting bail. However, that provision 
deals in the manner in which judicial remand can be granted by the Magistrate and 
the requirement under which remand can be granted. It clearly indicates that in 
Section 167 if ultimately the Court comes to the conclusion that the custody is 
illegal and there is no order of remand in force or the order of remand is not valid, 
the Magistrate cannot exercise the power of releasing the accused and to grant him 
bail. But, power for granting bail is provided under Section 167(2) of the Code.

19. In the cases discussed hereinabove and relied upon by the counsel for the 
applicant, the Supreme Court has categorically observed that detaining a person 
without there being a valid order of remand is considered to be illegal detention 
and it is contrary to the personal liberty guaranteed by the Constitution under 
Article 21 and as such, direction for release can be granted and especially in the 
case of Manubhai Ratilal Patel (supra) it is categorically observed by the 
Supreme Court that writ of habeas corpus is the only remedy for production of an 
individual in case of illegal restraint or confinement. The Delhi High Court in the 
case of Nand Ram (supra), relying upon a full bench decision of Rajasthan High 
Court in case of  Taju Khan (supra), has also observed as under:-

"6 ................... In Taju Khan v. State of Rajasthan 1983 Cri. LJ 
518, the accused sought his release on bail on the ground of his 
illegal detention inasmuch as the order of remand before the 
expiry of the period for filing charge-sheet under provisos to 
sub-section (2) of section 167 of the Code was passed by the 
Reader of the court and not by the Magistrate. The court held 
that the accused was not entitled to be released on bail even 
though at some anterior period his detention was illegal. It was 
held that in such a case if there was a last valid order of remand, 
the application for grant of bail was to be considered in the light 
of the provisions contained in section 437 of the Code. This 
judgment was sought to be distinguished on the ground that 
subsequently before hearing on bail application, the detention 
was authorised by the Magistrate by further order of remand. In 
a later full bench decision of the Rajasthan High Court in 
Mahesh Chand etc. v. State of Rajasthan 1986(1) Crimes 63-
64 (Raj., the view taken in Taju Khan's case (supra) was 
approved and the court further held that the Code did not 
contain any provision entitling an accused to be released on 
bail merely on the ground, and without more, that his 

793I.L.R.[2021]M.P. Manoj Yadav Vs. State of M.P. 



detention in prison was illegal. It was held that in order to 
obtain his release on bail, the accused must show that his case 
was either covered by provisos to sub-section (2) of the Code or 
that he was entitled to be released on bail under the provisions of 
Chapter XXXIII of the Code. It was further held that bail was 
no remedy and had never been conceived or intended in law 
to be a remedy for illegal detention. I am in respectful 
agreement with the views expressed therein. Same was the view 
expressed by a division bench of the Orissa High court in Durei 
Behera and etc. v. Suratha Behera and another 1987 CrLJ 
1462. In this it was also held that an earlier illegal detention was 
no ground for bail."

(emphasis supplied)

20. In view of the aforesaid discussion and considering the enunciation of law, 
I am of the considered opinion that though the right to be released accrues in 
favour of the applicant if he is found to be in illegal detention but the application 
under Section 167 of the Code is not the proper remedy for claiming the relief for 
grant of bail from the Magistrate. That power can be exercised by the Magistrate 
only under sub-section (2) of Section 167 of the Code in case of default of not 
filing the charge-sheet within the prescribed period of 90 days. If the applicant 
was so advised that he was illegally detained then proper remedy had to be availed 
for his release. The writ of habeas corpus could be filed not before the Magistrate 
but before the High Court or the Supreme Court. Accordingly, without making 
any observation as to whether the Court below has considered this aspect or not; 
whether in the order passed by the Court below it has rightly dealt with the 
situation or not, present petition deserves to be dismissed on the ground that 
granting bail under Section 167 of the code is not the power of the Magistrate and 
the applicant has availed improper remedy by moving such application instead of 
availing appropriate remedy as discussed hereinabove.

21. It is apt to note that on the date of moving the application whether there 
was any valid order of remand or not and the custody was valid or illegal can be 
examined by the competent court when proper remedy is availed by the applicant.

22. Accordingly, the present petition is dismissed mainly on the count that the 
Court below has not committed any illegality by rejecting the request for grant of 
bail under Section 167 of the Code because the Court below had no power to grant 
bail to the applicant under the prevailing circumstances.

Application dismissed
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